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Concluding Observations: Egypt, CCPR/CO/76/EGY, November 28, 2002
19. The Committee notes the criminalization of some behaviours such as those
characterized as "debauchery" (articles 17 and 26 of the Covenant).
The State party should ensure that articles 17 and 26 of the Covenant are strictly
upheld, and should refrain from penalizing private sexual relations between
consenting adults.

Concluding Observations: El Salvador, CCPR/CO/78/SLV, July 22, 2003
16. The Committee expresses concern at the incidents of people being attacked, or
even killed, on account of their sexual orientation (art. 9), at the small number of
investigations mounted into such illegal acts, and at the current provisions (such as
the local "contravention orders") used to discriminate against people on account of
their sexual orientation (art. 26).
The State Party should provide effective protection against violence and
discrimination based on sexual orientation.

Concluding Observations: Hong Kong, (China), CCPR/C/79/Add.117, November
12, 1999
15. The Committee remains concerned that no legislative remedies are available to
individuals in respect of discrimination on the grounds of race or sexual orientation.
Necessary legislation should be enacted in order to ensure full compliance with
article 26 of the Covenant.

Concluding Observations: Lesotho, CCPR/C/79/Add.106, April 8, 1999
13. The Committee notes with concern that a sexual relationship between consenting
adult partners of the same sex is punishable under law. The Committee
recommends that the State party amend the law in this respect.

Concluding Observations: Norway, CCPR/C/79/Add.27, November 4, 1993
7. With respect to equality and non-discrimination, developments relating to the
granting to foreigners of the right to vote in local elections and to hold local office as
well as legislative steps relating to the registration of partnership of the same sex are
welcomed by the Committee. The continuing improvements in the legal and de
facto equality of women and the strengthened measures against domestic violence
and sexual abuse of children were also noted with satisfaction.

Concluding Observations: Poland CCPR.C/79/Add.110, July 29, 1999
23. The Committee regrets that the reference to sexual orientation which had
originally been contained in the non-discrimination clause of the draft Constitution
has been deleted from the text, which could lead to violations of articles 17 and 26.

Concluding Observations: Romania CCPR.C/79/Add.111, July 28, 1999
16. The Committee is concerned about restrictions on the right to privacy, in
particular in regard to homosexual relations between consenting adults, which are
penalized by article 200, paragraph 1, of the Penal Code (art. 17).
The State party should take timely action to ensure that this provision is amended
so as to conform with the Covenant.

Concluding Observations: Slovakia, CCPR/CO/78/SVK, August 22, 2003
4. The Committee welcomes progress made in various areas, since the review of the
first periodic report in 1997, and in particular the continuing process of bringing the
State party's legislation into harmony with its international obligations. This
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E. COMMITTEE ON THE RIGHTS OF THE CHILD

General Comments

General Comment No. 3: HIV/Aids and the Rights of the Children, CRC/GC/2003/3,
March 17, 2003
The right to non-discrimination (art. 2)
8. Of particular concern is gender-based discrimination combined with taboos or
negative or judgmental attitudes to sexual activity of girls, often limiting their access to
preventive measures and other services. Of concern also is discrimination based on
sexual orientation. In the design of HIV/AIDS related strategies, and in keeping
with their obligations under the Convention, State parties must give careful
consideration to prescribed gender norms within their societies with a view to
eliminating gender-based discrimination as these impact on the vulnerability of both
girls and boys to HIV/AIDS. States parties should in particular recognize that
discrimination in the context of HIV/AIDS often impacts girls more severely than
boys.

General Comment No. 4: Adolescent health and development in the context of the
Convention on the Rights of the Child, CRC/GC/2003/4, July 1, 2003
“The right to non-discrimination”
6. States parties have the obligation to ensure that all human beings below 18 enjoy
all the rights set forth in the Convention without discrimination (art. 2), including
with regard to “race, colour, sex, language, religion, political or other opinion,
national, ethnic or social origin, property, disability, birth or other status”. These
grounds also cover adolescents’ sexual orientation and health status (including
HIV/AIDS and mental health). Adolescents who are subject to discrimination are
more vulnerable to abuse, other types of violence and exploitation, and their health
and development are put at greater risk. They are therefore entitled to special
attention and protection from all segments of society.

Reports

Annual Report of the Committee, Report of the Nineteenth Session, CRC/C/80,
October 9, 1998
236. Participants emphasized the dramatic impact, in terms of HIV/AIDS
vulnerability, of the particularly severe discrimination faced by girls.  Lack of
control over their own lives increased their level of risk; when young girls had older
men as sexual partners, that powerlessness was increased.  Raising the age of legal
consent could help to prevent that imbalance, but increased the danger that public
strategies would be based on false assumptions, as the average age of first sexual
experience was very often much lower than the age of legal consent.  Specific
targeting of young women for access to services, information and participation was
underlined as an urgent priority, while the gender-based roles predominant in each
situation should be carefully considered when planning strategies for specific
communities.  Reference was also made to the particular problems posed by
discrimination against HIV-infected people, which disproportionally affected girls
and women when associated with judgemental attitudes about sexual activity.
Participants pointed out that discrimination based on sexual orientation was also of
particular relevance in the context of HIV/AIDS, as homosexual boys and girls, as
well as belonging to a particularly vulnerable group, often faced acute
discrimination.
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Concluding Observations

Concluding Observations: Isle of Man, United Kingdom of Great Britain and
Northern Ireland, CRC/C/15/Add.134, October 16, 2000
Non-discrimination
22. The Committee expresses concern that the Isle of Man does not appear to have fully
taken into account article 2 (the general principle non-discrimination) of the Convention in
its legislation, its administrative and judicial decisions, or its policies and programmes
relevant to children. In this context, concern is expressed at the insufficient efforts made to
provide against discrimination based on sexual orientation. While the Committee notes the
Isle of Man's intention to reduce the legal age for consent to homosexual relations from 21 to
18 years, it remains concerned about the disparity that continues to exist between the
ages for consent to heterosexual (16 years) and homosexual relations.
23. It is recommended that the Isle of Man take all appropriate measures, including of a
legislative nature, to prevent discrimination based on the grounds of sexual orientation and to
fully comply with article 2 of the Convention.
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F. UNITED NATIONS COMMISSION ON HUMAN RIGHTS

Resolutions

Commission on Human Rights Resolution, E/CN.4/RES/2000/31: Extrajudicial,
summary or arbitrary executions
6. Notes with concern the large number of cases in various parts of the world of
killings committed in the name of passion or in the name of honour, persons killed
because of their sexual orientation and persons killed for reasons related to their
peaceful activities as human rights defenders or as journalists, reported by the
Special Rapporteur and calls upon Governments concerned to investigate such
killings promptly and thoroughly, to bring those responsible to justice and to ensure
that such killings are neither condoned nor sanctioned by government officials or
personnel.

Commission on Human Rights Resolution, E/CN.4/RES/2002/36: Extrajudicial,
summary or arbitrary executions
6. Reaffirms the obligation of Governments to ensure the protection of the inherent
right to life of all persons under their jurisdiction and calls upon Governments
concerned to investigate promptly and thoroughly cases of killings committed in the
name of passion or in the name of honour, all killings committed for any
discriminatory reason, including sexual orientation or racially motivated violence
leading to the death of the victim, killings of persons for reasons related to their
peaceful activities as human rights defenders or as journalists, as well as other cases
where a person's right to life has been violated, all of which are being committed in
various parts of the world, and to bring those responsible to justice before a
competent, independent and impartial judiciary, and to ensure that such killings are
neither condoned nor sanctioned by government officials or personnel.
12. Takes note of the report of the Special Rapporteur (E/CN.4/2002/74 and Corr.1,
Add.1 and Add.1/Corr.1 and Add.2), in particular the attention given therein to
violations of the right to life of women, refugees and internally displaced persons,
persons belonging to national or ethnic, religious and linguistic minorities, persons
exercising their right to freedom of opinion and expression and persons killed
because of their sexual orientation.

Commission on Human Rights Resolution, E/CN.4/RES/2003/53: Extrajudicial,
summary or arbitrary executions
5. Reaffirms the obligation of States to ensure the protection of the inherent right to
life of all persons under their jurisdiction and calls upon States concerned to
investigate promptly and thoroughly all cases of killings committed in the name of
passion or in the name of honour, all killings committed for any discriminatory
reason, including sexual orientation; racially motivated violence leading to the
death of the victim; killings of members of national, ethnic, religious or linguistic
minorities, of refugees, of internally displaced persons, of street children or of
members of indigenous communities; killings of persons for reasons related to their
activities as human rights defenders, lawyers, journalists or as demonstrators, in
particular as a consequence of their exercise of the right to freedom of opinion and
expression; as well as other cases where a person's right to life has been violated, all
of which are being committed in various parts of the world, and to bring those
responsible to justice before a competent, independent and impartial judiciary, and
to ensure that such killings, including those committed by security forces, police
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and law enforcement agents, paramilitary groups or private forces, are neither
condoned nor sanctioned by government officials or personnel.

Working Group on Arbitrary Detention

Opinions adopted by the Working Group on Arbitrary Detention, No. 7/2002,
E/CN.4/2003/8/Add.1, January 21, 2002
3. The Working Group regards deprivation of liberty as arbitrary in the following
cases:
(i). When the deprivation of liberty is the result of a judgment or sentence for the
exercise of the rights and freedoms proclaimed in articles 7, 13, 14, 18, 19, 20 and 21
of the Universal Declaration of Human Rights and also, in respect of States parties,
in articles 12, 18, 19, 21, 22, 25, 26 and 27 of the International Covenant on Civil and
Political Rights (category II);
(ii). When the complete or partial non-observance of the international standards
relating to a fair trial set forth in the Universal Declaration of Human Rights and in
the relevant international instruments accepted by the States concerned is of such
gravity as to confer on the deprivation of liberty, of whatever kind, an arbitrary
character (category III).
The detention of the above-mentioned persons prosecuted on the grounds that, by
their sexual orientation, they incited “social dissention” constitutes an arbitrary
deprivation of liberty, being in contravention of the provisions of article 2,
paragraph 1, of the Universal Declaration of Human Rights, and articles 2,
paragraph 1, and 26 of the International Covenant on Civil and Political Rights to
which the Government is a party.
29. Consequently, the Working Group requests the Government [of Egypt]:
(a) To take the necessary steps to remedy the situation by bringing it into conformity
with the standards and principles set forth in the Universal Declaration of Human
Rights and in the International Covenant on Civil and Political Rights;
(b) To consider the possibility of amending its legislation so as to bring it into line
with the Universal Declaration of Human Rights and other relevant international
instruments to which it is a party.

Report of the Working Group on Arbitrary Detention: “V. Regarding the
Arbitrary Nature -on the Ground of Discrimination - of Detention Motivated by
Sexual Orientation”, E/CN.4/2003/8, December 16, 2002
68. Having received a communication concerning 55 persons prosecuted and
detained on account of their homosexuality, the Working Group took the view that
their detention was arbitrary because it violated articles 2, paragraph 1, and 26 of
the International Covenant on Civil and Political Rights, which guarantee equality
before the law and the right to equal legal protection against all forms of
discrimination, including “sex”.
69. The Working Group based its opinion on that of the Commission on Human
Rights, according to which the reference to “sex” in articles 2, paragraph 1, and 26 is
to be taken as including sexual orientation (CCPR/C/50/D/488/1992, para. 8.7).
76. The Working Group considered in an Opinion issued in 2002 that articles 2,
paragraph 1, and 26 of the International Covenant on Civil and Political Rights
guaranteed that all persons are equal before the law and are entitled without
discrimination to equal protection of the law. The Group took the view that the
reference to “sex” should be considered as covering sexual orientation.
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Reports of Special Rapporteurs
(by theme)

Report of the Special Rapporteur on extrajudicial, summary or arbitrary
executions, E/CN.4/1999/39, January 6, 1999: “E. The Right to Life and Sexual
Orientation”
76. The Special Rapporteur is deeply concerned by numerous and continuing
reports of persons having been killed or sentenced to death because of their sexual
orientation. She is particularly disturbed by reports from Brazil, Colombia and
Mexico, where so-called "death-squads" have over the last years reportedly
murdered a large of number of persons belonging to sexual minorities. The Special
Rapporteur has been informed that in the period from 1991 to 1994, 12 homosexual
men were killed by armed groups in the city of Tuxtla Gutiérrez, Mexico. It appears
that the perpetrators of these killings were never identified, and it is alleged that the
authorities failed to carry out thorough and complete investigations into these
crimes. The Special Rapporteur has also received reports that in the last several
years hundreds of so-called "social undesirables", including many homosexuals and
transvestites, have been killed by armed groups in Colombia. In Brazil it is reported
that hundreds of persons belonging to sexual minorities have been murdered in the
last 10 years. It is alleged that the Brazilian and Colombian authorities have not
taken adequate action to find and prosecute the persons responsible for these
crimes.
77. The Special Rapporteur regrets that in some States homosexual relationships are
still punishable by death. In this regard she wishes to recall that under article 6 of
the International Covenant on Civil and Political Rights, death sentences may only
be imposed for the most serious crimes. As discussed above in chapter V, section A
(3), this restriction clearly excludes matters of sexual orientation. The Special
Rapporteur further believes that criminalizing matters of sexual orientation
increases the social stigmatization of members of sexual minorities, which in turn
makes them more vulnerable to violence and human rights abuses, including
violations of the right to life. Because of this stigmatization, violent acts directed
against persons belonging to sexual minorities are also more likely to be committed
in a climate of impunity.

Report of the Special Rapporteur on extrajudicial, summary or arbitrary
executions, Addendum, Mission to Honduras, E/CN.4/2003/3/Add.2, June 14, 2002
[…] D. The right to life of members of sexual minorities
68. During her visit, the Special Rapporteur also had the opportunity to talk to
representatives of sexual minorities and organizations working to protect and
promote the human rights of these persons. Among the allegations brought to her
attention were several reports of death threats and killings directed against
members of sexual minorities. In 1999, a young gay man was allegedly shot dead by
private security guards close to a gas station in San Pedro Sula.
When members of an NGO tried to report the case to the police, they were allegedly
threatened and verbally abused at the police station. The Special Rapporteur was
told that no investigation had been carried out into this killing. Similarly, in May
2001 a transsexual sex-worker was reportedly murdered behind the San Pedro Sula
Cathedral. While it is reported that the police removed the body from the scene, it is
alleged that no investigations have been initiated into the case. Non-governmental
sources alleged that some 200 gay and transsexual sex-workers were killed in
Honduras in the period 1991-2001. Reportedly, few of these cases have ever been
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officially recorded, and fewer still investigated.

Report of the Special Rapporteur on extrajudicial, summary or arbitrary
executions, E/CN.4/2003/3, January 13, 2003
[…] J. Violations of the right to life of persons because of their sexual orientation
66. The Special Rapporteur has continued to receive reports of persons having been
subjected to death threats or extrajudicially killed because of their sexual
orientation. In this connection, she sent a letter to the Government of Venezuela
relating to reports of killings of three transsexual persons without a government
investigation having been initiated.
67. The Special Rapporteur is encouraged by the response of the Government of
Mexico that reported killings of persons because of their sexual orientation are
under investigation. Reports have been received of serious human rights violations
committed in Afghanistan during the Taliban period, including reports of persons
suspected to be homosexuals being buried alive.

Report of the Special Rapporteur on the question of torture and other cruel,
inhuman or degrading treatment or punishment, interim report, A/56/156, July 3,
2001
18. The Special Rapporteur has received information according to which members of
sexual minorities have been subjected, inter alia, to harassment, humiliation and
verbal abuse relating to their real or perceived sexual orientation or gender identity
and physical abuse, including rape and sexual assault. He notes with concern that,
according to the information received, the rape of a man or of a male-to-female
transsexual woman is often subject to the lesser charge of “sexual assault”, which
carries lighter penalties than the more serious crime of rape in a number of
countries. It is also reported that male-to-female transsexual women have been
beaten intentionally on their breasts and cheek-bones which had been enhanced by
silicone implants, causing the implants to burst and as a result releasing toxic
substances into their bodies. Ill-treatment against sexual minorities is believed to
have also been used, inter alia, in order to make sex workers leave certain areas, in
so-called “social cleansing” campaigns, or to discourage sexual minorities from
meeting in certain places, including clubs and bars.
19. While no relevant statistics are available to the Special Rapporteur, it appears
that members of sexual minorities are disproportionately subjected to torture and
other forms of ill-treatment, because they fail to conform to socially constructed
gender expectations. Indeed, discrimination on grounds of sexual orientation or
gender identity may often contribute to the process of the dehumanization of the
victim, which is often a necessary condition for torture and ill-treatment to take
place. The Special Rapporteur further notes that members of sexual minorities are a
particularly vulnerable group with respect to torture in various contexts and that
their status may also affect the consequences of their ill-treatment in terms of their
access to complaint procedures or medical treatment in state hospitals, where they
may fear further victimization, as well as in terms of legal consequences regarding
the legal sanctions flowing from certain abuses. The Special Rapporteur would like
to stress that, because of their economic and educational situation, allegedly often
exacerbated or caused by discriminatory laws and attitudes, members of sexual
minorities are deprived of the means to claim and ensure the enforcement of their
rights, including their rights to legal representation and to obtain legal remedies,
such as compensation.
20. The Special Rapporteur is concerned that in a number of countries laws punish
consensual same-sex relationships and transgendered behaviour by corporal
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punishment which, as stated by the Commission on Human Rights on several
occasions, “can amount to cruel, inhuman or degrading punishment or even to
torture”.
21. Discriminatory attitudes to members of sexual minorities can mean that they are
perceived as less credible by law enforcement agencies or not fully entitled to an
equal standard of protection, including protection against violence carried out by
non-State agents. The Special Rapporteur has received information according to
which members of sexual minorities, when arrested for other alleged offences or
when lodging a complaint of harassment by third parties, have been subjected to
further victimization by the police, including verbal, physical and sexual assault,
including rape. Silencing through shame or the threat by law enforcement officials
to publicly disclose the birth sex of the victim or his or her sexual orientation (inter
alia, to family members) may keep a considerable number of victims from reporting
abuses.
22. Furthermore, the Special Rapporteur has received information according to
which members of sexual minorities have received inadequate medical treatment in
public hospitals — even after having been victims of assault — on grounds of their
gender identity. As regards the provision of medical treatment, prisoners diagnosed
as suffering from gender dysphoria, once detained, are often said to be denied
medical treatment for gender dysphoria, such as hormone therapy.
23. When detained, members of sexual minorities are often considered as a sub-
category of prisoners and detained in worse conditions of detention than the larger
prison population. The Special Rapporteur has received information according to
which members of sexual minorities in detention have been subjected to
considerable violence, especially sexual assault and rape, by fellow inmates and, at
times, by prison guards. Prison guards are also said to fail to take reasonable
measures to abate the risk of violence by fellow inmates or even to have encouraged
sexual violence, by identifying members of sexual minorities to fellow inmates for
that express purpose. Prison guards are believed to use threats of transfer to main
detention areas, where members of sexual minorities would be at high risk of sexual
attack by other inmates. In particular, transsexual and transgendered persons,
especially male-to-female transsexual inmates, are said to be at great risk of physical
and sexual abuse by prison guards and fellow prisoners if placed within the general
prison population in men’s prisons.
24. The Special Rapporteur has received information according to which members of
sexual minorities have been subject to cruel, inhuman or degrading treatment in
non-penal institutions. In a number of countries, members of sexual minorities are
said to have been involuntarily confined to state medical institutions, where they
were allegedly subjected to forced treatment on grounds of their sexual orientation
or gender identity, including electric shock therapy and other “aversion therapy”,
reportedly causing psychological and physical harm. The Special Rapporteur notes,
in particular, that the World Health Organization removed homosexuality from its
International Classification of Diseases-10 (ICD-10) in 1992. The Special Rapporteur
has received information according to which, in a number of countries, persons
suspected of homosexuality have been subjected to compulsory, intrusive and
degrading medical examinations of anus and penis in order to determine whether
penetration had taken place, inter alia, within the context of enlistment for military
service.
25. Finally, the Special Rapporteur notes and shares the views of the Special
Representative of the Secretary-General on human rights defenders regarding
“greater risks ... faced by defenders of the rights of certain groups as their work
challenges social structures, traditional practices and interpretation of religious
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precepts that may have been used over long periods of time to condone and justify
violation of the human rights of members of such groups. Of special importance will
be [...] human rights groups and those who are active on issues of sexuality,
especially sexual orientation [...] These groups are often very vulnerable to
prejudice, to marginalization and to public repudiation, not only by State forces but
other social actors.”

Report of the Special Rapporteur on the question of torture and other cruel,
inhuman or degrading treatment or punishment, E/CN.4/2002/76, December 27,
2001
Torture and Discrimination Against Sexual Minorities
For some years, I have received information regarding victims of torture and other
forms of ill-treatment belonging to sexual minorities, who are said to have been
subjected to violence of a sexual nature, such as rape or sexual assault, and other
abuse relating to their real or perceived sexual orientation or gender identity.
I believe that discrimination on grounds of sexual orientation or gender identity
may contribute to the process of the dehumanization of the victim, which is often a
necessary condition for torture and ill-treatment to take place. Furthermore,
discriminatory attitudes towards members of sexual minorities can mean that they
are perceived as less credible by law enforcement agencies or not fully entitled to an
equal standard of protection, including protection against violence carried out by
non-State agents. Members of sexual minorities, when arrested for other alleged
offences or when lodging a complaint of harassment by third parties, have
reportedly been subjected to further victimization by the police, including verbal,
physical and sexual assault, including rape. Silencing through shame or the threat
by law enforcement officials to publicly disclose the birth sex of the victim or his or
her sexual orientation (to family members, among others) may keep a considerable
number of victims from reporting abuses.

Report of the Special Rapporteur on violence against women, its causes and
consequences: “Violence against Women in the Family”, E/CN.4/1999/68, March
10, 1999
15. One of the primary ways in which dominant familial ideology affects women, as
well as men, is through dictates on sexuality. The European Court of Human Rights
has recognized same sex marriage as an aspect of article 8, on the right to private
life, of the European Convention. In 1994, the Human Rights Committee found that
Tasmania's discriminatory sodomy laws were a violation of articles 7(sic) and 2.1 of
the International Covenant on Civil and Political Rights. The Committee read the
category of "sex" in the list of prohibited bases for discrimination in articles 2 and 26
of that Covenant as covering sexual orientation. Asylum law in some countries has
also recognized the need to bring sexual orientation within the gambit of
international human right's protection. The Office of the United Nations High
Commissioner for Refugees has recognized in an advisory opinion that lesbians and
gay men constitute "members of a particular social group" for the purposes of
refugee recognition.

Report of the Special Rapporteur on the independence of judges and lawyers,
E/CN.4/2002/72, February 11, 2002
Egypt […]
57. On 17 May 2001 the Special Rapporteur sent a joint urgent appeal with the
Chairman-Rapporteur of the Working Group on Arbitrary Detention and the
Special Rapporteur on torture concerning 56 individuals who were arrested on 10
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May 2001, allegedly because of homosexual activities.  These individuals were held
in incommunicado detention and denied access to lawyers.  It was further alleged
that they were to be tried in a State Security Court for the offence of exploiting
religion to promote extreme ideas to create strife and belittling revealed religions.
59. On 19 November, the Special Rapporteur sent a joint urgent appeal with the
Chairman of the Working Group on Arbitrary Detention concerning the arrest of
four presumed homosexuals under charges of “habitual practice of debauchery”.
According to the information received, the four men were arrested on 10 November
2001 and have since been detained in the Boulak prison in Giza.  Reportedly, the
four had not been charged, and it was not clear whether, if charged, they would
appear before the Emergency State Security Court or a civil court.  It is alleged that
while in detention, the four men have been subjected to beatings and humiliating
treatment.
63. On 21 August, the Special Rapporteur received a response from the Government
to the joint urgent appeal of 17 May 2001.  The Government explained that the
individuals concerned were members of an illegal organization and that all the
measures taken against them were in accordance with the regulations concerning
remand in custody pending investigation, contrary to the allegations that they were
detained illegally or questioned without their lawyers present.  Since Egyptian law
contains no provision that designates sexual perversion as a criminal offence, the
group was officially charged with showing contempt for religion and engaging
openly in debauchery.  During August, the youngest member of the group was put
on trial separately since, being a juvenile, he is not subject to the measures
applicable to adults.
64. The Special Rapporteur thanks the Government for its replies.  He notes from
press reports that at the trial of those suspected of homosexual activities (see his
appeal of 17 May above) 23 persons were convicted and sentenced to terms of
imprisonment of between three and five years, and 29 were acquitted.  He remains
concerned about the allegations of lack of access to lawyers and legal advice in
sensitive criminal cases and the use of the State Security Court for the trial of crimes
not constituting a threat to the security of the State.
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G. UNITED NATIONS SECRETARY-GENERAL

Reports

Report of the Secretary-General, Human rights defenders, A/55/292, August 11,
2000
7. Some human rights defenders are at greater risk because of the nature of the
rights that they are seeking to protect. This is particularly true with regard to
women who are human rights defenders. In many situations, women are at the front
line of the struggle, not only for their own rights but also for those of their families
and communities. In the midst of these struggles, many of these women are also
personally at risk, for example, when they challenge the structures of societies that
perpetuate discrimination against women, in particular where they relate to issues
of sexuality and reproductive rights. Many women face additional discrimination
because of their race, ethnicity, language, culture, religion or sexual orientation. In
these circumstances, the call in the Beijing Platform for Action4 for Governments to
ensure the protection of women engaged in the defence of human rights is of
particular importance.

Special Representatives

Report of the Special Representative of the Secretary-General on human rights
defenders, E/CN.4/2001/94, January 26, 2001
89. […] (g) Greater risks are faced by defenders of the rights of certain groups as
their work challenges social structures, traditional practices and interpretations of
religious precepts that may have been used over long periods of time to condone
and justify violation of the human rights of members of such groups.  Of special
importance will be women’s human rights groups and those who are active on
issues of sexuality, especially sexual orientation and reproductive rights.  These
groups are often very vulnerable to prejudice, to marginalization and to public
repudiation, not only by State forces but by other social actors.  The Special
Representative will undertake or encourage studies of any such phenomena with a
view to drawing up a compendium of possible measures to enhance the protection
of such human rights defenders.
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H. OFFICE OF THE HIGH COMMISSIONER FOR REFUGEES

Guidelines on International Protection

Guidelines on International Protection 1: “Gender-related persecution” within
the context of article 1 A (2) of the 1951 Convention and its 1967 Protocol relating
to the Status of Refugees, HCR/GIP/02/01, May 7, 2002
17. “Where homosexuality is illegal in a particular society, the imposition of severe
criminal penalties for homosexual conduct could amount to persecution, just as it
would for refusing to wear the veil by women in some societies. Even where
homosexual practices are not criminalized, a claimant could still establish a valid
claim where the State condones or tolerates discriminatory practices or harm
perpetrated against him or her, or where the State is unable to protect effectively the
claimant against such harm.”

Guidelines on International Protection 2: “Membership of a particular social
group” within the context of Article 1 A (2) of the 1951 Convention and/or its 1967
Protocol relating to the Status of Refugees, HCR/GIP/02/02, May 7, 2002
1. “Membership of a particular social group” is one of the five grounds enumerated
in Article 1A(2) of the 1951 Convention relating to the Status of Refugees (“1951
Convention”). It is the ground with the least clarity and it is not defined by the 1951
Convention itself. It is being invoked with increasing frequency in refugee status
determinations, with States having recognised women, families, tribes, occupational
groups, and homosexuals, as constituting a particular social group for the purposes
of the 1951 Convention. The evolution of this ground has advanced the
understanding of the refugee definition as a whole. These Guidelines provide legal
interpretative guidance on assessing claims which assert that a claimant has a well-
founded fear of being persecuted for reasons of his or her membership of a
particular social group.
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I. INTER-AMERICAN COMMISSION ON HUMAN RIGHTS

Cases

Colombia: “Marta Lucia Alvarez Giraldo” Case 11.656, Report 71/99,
Admissibility, May 4, 1999
1. On May 18, 1996, Marta Lucía Álvarez Giraldo (hereinafter “the victim” or “the
petitioner”) presented a complaint against the Republic of Colombia (hereinafter
“the State” or “the Colombian State”) to the Inter-American Commission on Human
Rights (hereinafter “the Commission”) alleging violations of rights protected under
Articles 5(1) (2), 11(1), and 24 of the American Convention on Human Rights
(hereinafter the “Convention” or the “American Convention”).
2. The petitioner alleges that her personal integrity, honor and equality are violated
by the prison authorities’ decision not to authorize the exercise of her right to
intimate visits because of her sexual orientation. The State argues that allowing
homosexuals to receive intimate visits would affect the internal disciplinary regime
of prison establishments and that Latin American culture has little tolerance
towards homosexual practices in general.
3. After analyzing the positions of both parties, the domestic remedies available to
the petitioner, and all other admissibility requirements set forth in Articles 46 and 47
of the Convention, the Commission finds the case admissible.
21. The Commission finds that, in principle, the claim of the petitioner refers to facts
that could involve, inter alia, a violation of Article 11(2) of the American Convention
in so far as they could constitute an arbitrary or abusive interference with her
private life. In the merits phase, the Commission will determine the scope of this
concept and the protection to be afforded to persons legally deprived of their
liberty.

Reports

Paraguay: Third report on the Situation of Human Rights in Paraguay: Chapter
VIII, Women’s rights, OEA/Ser./L/VII.110, March 9, 2001
47. The women prisoners also suffer other specific forms of discrimination, if one
compares the conditions of confinement of women and men. In contrast to male
inmates, only those who are married or have a common-law relationship of at least
five years’ duration can receive private visits. In addition, the lesbian prisoners
suffer discrimination based on sexual orientation, for which they are punished. In
addition, the women prisoners do not have access to adequate medical care, and
even though the prison laws prohibit male officers, there are male prison guards.
This is closely related to the reports of rape by guards.
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Cases

Dudgeon v United Kingdom, 1981
41. “[e]veryone has the right to respect for his private and family life, his home and
his correspondence […] private life ... includes his sexual life”
49. “[s]ome degree of regulation of male homosexual conduct” [by the criminal law
is justified] “to provide sufficient safeguards against exploitation and corruption of
others, particularly those who are specially vulnerable because they are young,
weak in body or mind, inexperienced, or in a state of special physical, official or
economic dependence.”
60. “…Although members of the public who regard homosexuality as immoral may
be shocked, offended or disturbed” [by private sexual conduct between same-sex
partners] “this cannot on its own warrant the application of penal sanctions when it
is consenting adults alone who are involved.”

Smith and Grady v United Kingdom, merits and just satisfaction, 1999
97. “…predisposed bias on the part of a heterosexual majority against a homosexual
minority, these negative attitudes cannot, of themselves, be considered by the Court
to amount to sufficient justification for the interferences with the applicants’ rights
outlined above any more than similar negative attitudes towards those of a different
race, origin or colour.”

Salgueiro da Silva Mouta v Portugal, merits and just satisfaction, 1999
34. …The Court of Appeal then took account of the fact that the applicant was a
homosexual and was living with another man in observing that “The child should
live in ... a traditional Portuguese family” and that “It is not our task here to
determine whether homosexuality is or is not an illness or whether it is a sexual
orientation towards persons of the same sex. In both cases it is an abnormality and
children should not grow up in the shadow of abnormal situations”
35. It is the Court’s view (the ECHR) that the above passages from the judgment in
question, far from being merely clumsy or unfortunate as the Government
maintained, or mere obiter dicta, suggest, quite to the contrary, that the applicant’s
homosexuality was a factor which was decisive in the final decision. That conclusion
is supported by the fact that the Court of Appeal, when ruling on the applicant’s
right to contact, warned him not to adopt conduct which might make the child
realise that her father was living with another man “in conditions resembling those
of man and wife” (ibid.).
36. The Court is therefore forced to find, in the light of the foregoing, that the Court
of Appeal made a distinction based on considerations regarding the applicant’s
sexual orientation, a distinction which is not acceptable under the Convention.

P.G. and J.H. v United Kingdom, 2001
6.  Private life is a broad term not susceptible to exhaustive definition. The Court has already
held that elements such as gender identification, name and sexual orientation and sexual life
are important elements of the personal sphere protected by Article 8 (see, for example, B. v.
France, judgment of 25 March 1992, Series A no. 232-C, pp. 53-54, § 63; Burghartz v.
Switzerland, judgment of 22 February 1994, Series A no. 280-B, p. 28, § 24; Dudgeon v. the
United Kingdom, judgment of 22 October 1981, Series A no. 45, pp. 18-19, § 41; and
Laskey, Jaggard and Brown v. the United Kingdom, judgment of 19 February 1997, Reports
1997-1, p. 131, § 36). Article 8 also protects a right to identity and personal development,
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and the right to establish and develop relationships with other human beings and the outside
world (see, for example, Burghartz, cited above, opinion of the Commission, p. 37, § 47, and
Friedl v. Austria, judgment of 31 January 1995, Series A no. 305-B, opinion of the
Commission, p. 20, § 45). It may include activities of a professional or business nature (see
Niemietz v. Germany, judgment of 16 December 1992, Series A no. 251-B, pp. 33-34, § 29,
and Halford, cited above, p. 1016, § 44). There is therefore a zone of interaction of a person
with others, even in a public context, which may fall within the scope of “private life”.
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