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Section |
General Observations

1. Introduction

It is often said that ‘military justice’ has existed ever since armies came into
being. Some authors believe that “what constitutes military criminal law
today came into flower”! in Rome while others go back to Ancient Greece,
citing the example of the military court which condemned General Filotas to
death for conspiring against Alexander the Great in 330 BC.2 In the time of
the Roman Empire, troop discipline was maintained by enforcing the princi-
ple of ‘he who gives the orders sits in judgment’, the predominant figure
being the Magister Militari. It was also during that period that the famous
Ciceronian phrase ‘silent leges inter arma’ (‘the laws are silent amidst arms”)
was coined to describe the sui generis relationship that existed between law
and military matters. Nevertheless, that eurocentric view of the world, which
fails to take account of the reality of the situation and historical events in
other parts of the world, is nowadays contested. For example, in 1979 at the
VIII International Congress of the International Society for Military Law and
the Law of War, Belgian judge advocate and university professor John
Gilissen concluded that “it seems that it is not possible to talk about military

justice existing before the 15" and 16t centuries”.3

1 Francisco Jiménez y Jiménez, Introduccién al Derecho Penal Militar, Editorial Civitas
S.A., Madrid, 1987, p.178.

2 “Military Jurisdiction Seminar, 10-14 October 2001 at Rhodos - Report”, on the web
page of the International Society for Military Law and the Law of War:
http://www.soc-mil-law.org/seminar%20Rhodos%20Report.htm.

3 John Gilissen, “Evolution actuelle de la justice militaire - Rapport général”, in
Huitieéme Congres International, Ankara, 11-15 octobre 1979, L’Evolution actuelle de
la justice militaire, Recueils de la Société internationale de droit pénal militaire et de
droit de la guerre, VIII, Volume 1, Brussels, 1981, p.48. [French original, free transla-
tion.]
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The well-known phrase “where there is an army, there is military justice™,
which sought to claim that military courts existed as a natural consequence of
the existence of the military apparatus and were therefore a matter of indis-
putable historical fact, has been widely discredited. Historically, the fact that
armies existed did not always mean that they were accompanied by organs of
military justice, an example being Imperial China. At the present time, sever-
al countries with armies do not have a system of military criminal justice
operating in peacetime. In those countries, responsibility for punishing any
wrongdoing within the ranks of the military falls to the ordinary courts and/or
disciplinary bodies.

2. The difficulties in classifying military courts

While there are a number of common denominators within national legal sys-
tems as far as ordinary jurisdiction is concerned, this is not the case for mili-
tary jurisdiction. That is what Francisco Fernandez Segado has found as far
as European systems of military justice are concerned.’ There have been vari-
ous attempts to classify types of military jurisdiction. For example, in 1979,
John Gilissen suggested a means of classification based on the three main
existing systems of law: the common law system, the Roman law system and
the socialist law system.® John Stuart-Smith, Francis Clair and Klaus suggest-
ed a classification based on the jurisdictional powers of military courts. They
distinguished four different systems as follows: one in which military courts
have general jurisdiction; one in which they have general jurisdiction on a
temporary basis; one in which jurisdiction is limited to military offences; and
one in which they have jurisdiction solely in time of war.” Another method of
classification, which takes as its starting point the aims and objectives of a
State based on the rule of law, proposes three types of military jurisdiction:
firstly, the traditional kind, based on the principle of ‘he who gives the orders
sits in judgment’, made up of members of the military and endowed with
broad jurisdictional powers; secondly, one in which military justice is incor-
porated into ordinary jurisdiction as a specialized branch of the latter; and,

4 1Ibid., p.39. [French original, free translation.]

5  Francisco Ferndandez Segado, “La justicia militar en el Derecho comparado”, in
Consejo General del Poder Judicial, Poder Judicial, 2a. época, N° 23, Madrid,
September 1991, p.60.

6  John Gilissen, op. cit., p.46 and following.

7 1Ibid., p. 43 and following.
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thirdly, one in which military justice is abolished in peacetime.® But this
typology corresponds more to the ways in which military courts have
evolved historically rather than to models of military justice. Some authors
have opted for thematic classifications or typologies, based on the specific
features of military courts, or for an approach based on ‘national models’.”
These attempts at classification and methods of approach have helped in
understanding different aspects of military courts from the perspective of
comparative law. However, their usefulness is relative and, in some cases, the
proposed typologies are debatable.

If, as well as considering factors related to jurisdiction (ratione personae,
loci, materiae and tempore), account is also taken of structure, composition
and operation, position within the state structure, relationship with the judi-
ciary, sources of law, etc., it is difficult to come up with a model for classify-
ing military courts. The fact is that, when these elements are taken into
account, military courts are extremely diverse and heterogeneous and features
from several of the models put forward by the theorists are present in every
national system.

The position occupied by military criminal jurisdiction within the state struc-
ture differs from one country to another. In several legislations, military
courts are formally part of the judiciary. In such cases, they are sometimes
incorporated into ordinary jurisdiction and sometimes constitute a special
jurisdiction. For example, in Suriname, the Constitution specifies that mili-
tary justice is separate from ordinary jurisdiction.!? In some countries, differ-
ent stages of jurisdiction are provided by different jurisdictional organs, some
military and some from the judiciary. Conversely, in many countries, military
courts fall outside of the scope of the judiciary and, in terms of organization
and function, are often, when not responsible to the Ministry of Defence,
attached to the executive. In some countries, the judiciary retains the authori-
ty to confirm and review verdicts handed down by military courts. In the
Federal Republic of Yugoslavia, the power to appoint and remove presiding
judges, judges and prosecutors in military courts lays with the President of
the Republic!! and military justice is an autonomous system consisting of
three levels of jurisdiction, with the Supreme Military Court at the summit.

8  See Fundacién Myrna Mack, Justicia Militar, 1996, on web page: http://www.min-
ugua.guate.net/derhum/CDROM/asegunda%20Incorporacion/justicia%20Militar/Justi
cial.htm.

9  See, among others, Francisco Ferndndez Segado, op. cit., and Fundacién Myrna
Mack, op.cit. [Spanish original, free translation.]

10 Articles 132, 134 and 145 of the 1987 Constitution, as amended in 1992.

11 Article 138 of the Constitution of the Federal Republic of Yugoslavia.
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The composition of military courts varies from country to country. In many
countries, they are made up solely of active members of the armed forces or
police. For example, in Israel, judges and prosecutors in military courts are
officers on active service or in the Defence Forces reserve. Judges are
appointed by the regional commander of the Defence Forces.!? There is fre-
quently no legal requirement for these military judges to have undergone any
legal training. There is also often no distinction between military criminal
jurisdiction and the operational command structure of the armed forces, with
the commander of the military operating unit himself being a military judge.
In many countries it can be seen that military criminal jurisdiction is struc-
tured along the same lines as the armed forces in terms of rank, hierarchy and
chain of command. In other countries, military criminal jurisdiction is sepa-
rate from the operational command structure of the armed forces.

Similarly, the jurisdictional powers of military courts - whether rationae
materiae, rationae loci, rationae personae (passive or active) or rationae
temporis - are regulated in different ways in different national legal systems.
In a large number of countries, military courts simultaneously exercise judi-
cial functions and disciplinary authority and are competent to try criminal
offences as well as breaches of discipline committed by armed forces person-
nel. The dividing line between breaches of discipline and criminal offences is
not clear. Therefore, what for one country is a disciplinary matter, for another
is a military offence.!3 As Manlio Lo Casio has pointed out, “it is not possi-
ble to determine a scientific basis for clearly distinguishing between the one
and the other”.14

In several countries, military systems of criminal justice and discipline coex-
ist. Other systems of military law simply make no distinction in law between
a criminal offence and a breach of discipline. They are based on the concept
of the ‘service offence’, which encompasses both military offences and
breaches of discipline, as opposed to the ‘civil offence’, which equates to
criminal offences and misdemeanours. For example, in the United States of
America, military courts try any infraction, be it a criminal offence or breach
of discipline, committed by those under their jurisdiction. In some countries,
disciplinary procedures constitute a phase that precedes trial before a military

12 The system of military jurisdiction is established in the Military Law Act and consists
of a trial court and an appeal court. Military appeal court decisions can be reviewed
by the Israeli Supreme Court. The courts have jurisdiction over offences committed
by military personnel, whether they are of a military nature or not.

13 Francisco Jiménez y Jiménez, Introduccién al derecho penal militar, Ed. Civitas,
Madrid, 1987, pp. 61 to 75.

14 As quoted in Francisco Jiménez y Jiménez, op. cit., p.63. [Spanish original, free trans-
lation]
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court. In other countries which have abolished military courts in peacetime,
such as Austria, Germany and Japan, wrongdoing is punished through the use
of disciplinary or administrative courts, with action sometimes also being
taken simultaneously in the ordinary criminal courts. For example, in
Denmark, grave breaches of the Geneva Conventions are dealt with by apply-
ing military disciplinary law (article 25.1) as well as enforcing the ordinary
Criminal Code in the civilian courts.

Different systems of military criminal law criminalize different kinds of
unlawful behaviour and there is no consistency about what is meant by a
‘military offence’. Under many military codes of justice, all of the following
are criminalized: military offences stricto sensu, military offences lato
sensu'd, ordinary criminal offences that are treated as military offences due to
the circumstances in which they were committed, and ordinary offences that
have been ‘militarized’.1¢ In some systems, these distinctions have been for-
malized while in others any criminal infraction specified in the military code
of justice is classified as a military offence. In addition, some systems which
still cling on to the old idea of military jurisdiction being a class privilege
consider any criminal infraction committed by or against a member of the
military to be a military offence. In a similar vein, several codes of military
justice consider any offence committed in a military establishment or on a
military site, regardless of the nature of the act and whether or not the perpe-
trator or the victim are members of the military, to be subject to military juris-
diction. In quite a large number of countries, military courts have jurisdiction
over any offence committed by military personnel while in service. National
laws therefore use formulas such as ‘delito de funcion’ [an offence committed
in the line of duty], ‘acto de servicio’ [a service-related act or offence], ‘deli-
to cometido con ocasion al servicio’ [an offence committed due to service],
‘delito de mision’ [a mission offence], ‘delito de dmbito castrense’ [an
offence within the military sphere], etc. It is through the use of such labels
that military courts are able to try human rights violations against civilians
that amount to crimes, such as torture, extrajudicial execution and enforced
disappearance.

15 Offences which are a breach of both ordinary and military juridical rights but in
which the military juridical right has greater weight.

16 This covers a variety of situations: ordinary offences in which there is a military ele-
ment but it is insufficient for it to be called a military offence, ordinary offences
which are subject to military jurisdiction because punishment is more severe under
military law and ordinary offences which have nothing to do with the military but
which have been made subject to military jurisdiction solely at the whim of the legis-
lator.
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3. Developing trends

Military jurisdiction and ‘military justice’ exist as institutions in many coun-
tries. It also remains common practice in many parts of the world for military
personnel who have committed human rights violations to be tried in military
courts. Nevertheless, as John Gilissen has pointed out, since the 1950s and
1960s, there has been an increasing tendency to curb the jurisdiction of mili-
tary courts, both ratione tempore and ratione materiae, and their structures
have begun to undergo a process of ‘civilization’, “in other words, [to move
towards a situation] in which civilians, and in particular civilian judges, have
an increased role in the composition of military courts”.!” Likewise, the ques-
tion of ensuring that the human rights of military personnel facing trial in
military courts are respected gradually began to emerge and to be translated
into legal reforms in several countries. After the Second World War, some
countries abolished military criminal courts altogether. With the adoption of
the Japanese Constitution on 18 May 1946, the Military Criminal Codes for
the Land and Sea Armies of 1921 and 1922 were repealed. The 1946
Constitution effectively abolished the armed forces as a “potential for war”.!8
The Japanese Armed Forces continued to exist but only as a national defence
force and their personnel were subject to ordinary criminal law and the ordi-
nary courts. In the case of Costa Rica, technically it cannot be said that mili-
tary justice as such has been abolished. Its disappearance resulted from the
abolition of the Costa Rican army. Several other countries, including
Germany, Austria, Norway and Sweden, have also abolished military courts
in peacetime.

Nevertheless, while John Gilissen’s observations are true for a large number
of countries, especially in Europe, they do not tell the whole story and must
be put into perspective. Decolonization processes, national liberation strug-
gles, conflicts over territory and the redrawing of frontiers inherited from for-
mer powers, the ‘cold war’ which characterized the post-war period, the
adoption in several parts of the world, especially Latin America, of the
Doctrine of National Security and the emergence of military dictatorships and
authoritarian governments in many countries of Africa, Latin America, Asia
and the Middle East set the stage for the expansion of ‘military justice’ in
many countries. Military courts became an important component of military
strategy, not as a tool for disciplining the troops but as a weapon with which
to fight the adversary. The Doctrine of National Security, in particular, turned

17  Francisco Jiménez y Jiménez, op. cit., p.46. [Spanish original, free translation.]
18 Francisco Jiménez y Jiménez, Introduccién al derecho penal militar, Ed. Civitas,
Madrid, 1987, p.134. [Spanish original, free translation.]
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military courts into an instrument for combatting the so-called “enemy with-
in”.1° Thus, as pointed out by one of its critics, the late President of the
Colombian Supreme Court of Justice, Dr. Alfonso Reyes Echandia, the prac-
tice of trying civilians in military courts was to become an extension of the
Doctrine of National Security.20 From a different standpoint, US General and
Judge Advocate, Georges S. Prugh, said, “Is the goal to insure discipline in
the forces? Most codes go far beyond that and allow jurisdiction over some
civilians in certain circumstances, oftentimes for offences which are consid-
ered to be against national security. So one might consider that the purpose is
broaglier than insuring forces discipline; it is also to insure national securi-
ty”.

Despite these realities, the trends pointed to by John Gilissen in 1979 contin-
ued in the 1980s and beyond. In his 2002 report, the United Nations Special
Rapporteur on the Administration of Justice through Military Tribunals noted
a deepening of these trends.22 In fact, during the 1980s and 1990s, military
courts in peacetime were abolished in many countries, for example, Denmark,
Slovenia,?3 Estonia, France, the Netherlands, the Czech Republic and
Senegal. The Constitution of Guinea, adopted on 23 December 1990, abol-
ished military courts at a stroke. In Portugal military criminal jurisdiction
began to undergo a process of reform. The legislative reform that is under
way at the time of writing is attempting, among other things, to bring military
justice into line with the terms of the Constitution as amended in 1997. In this
connection, the Government has drafted three bills and a new Code of

19  The Doctrine of National Security, in vogue from the 1960s in military acade-
mies in the USA, gave rise to authoritarian and dictatorial governments and serious
human rights violations in several parts of the world. The Doctrine of National
Security played a key role in the organization and development of the military dicta-
torships which were installed in several countries of the Southern Cone of Latin
America in the 1960s and 1970s: in Brazil from 1964, in Argentina from 1966 and
again later from 1975, in Chile from 1973, as well as in Uruguay. Other countries of
the region which did not have military governments were nonetheless strongly influ-
enced by the doctrine, especially where public order, the armed forces and military
criminal jurisdiction were concerned. It is interesting to note that in the 1960s and
1970s, the majority of Latin American countries, whether or not they had de facto
governments, adopted similar national security laws.

20 Alfonso Reyes Echandia, “Legislacion y Seguridad Nacional en América Latina”, in
the magazine 6 de noviembre, No. 2, Bogot4, June 1986, p.12.

21 Georges Prugh, “The Exercise of Military Jurisdiction in Periods of Military Stress”,
in Huitiéme Congres International, Ankara, 11-15 octobre 1979, L’Evolution actuelle
de la justice militaire, Recueils de la Société internationale de droit pénal militaire et
de droit de la guerre, VIII, Volume 1, Brussels, 1981, p. 292.

22 United Nations document E/CN.4/Sub.2/2002/4, 9 July 2002.

23 Article 126 of the 1991 Constitution.
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Military Justice.2* The Constitution confines the jurisdiction ratione materiae
of military courts to “strictly military crimes”? and the jurisdiction ratione
temporis to wartime, thereby abolishing permanent peacetime military courts
and bringing military personnel under ordinary jurisdiction. Nevertheless, it
does not rule out the involvement of military personnel in the trial of mem-
bers of the military in peacetime. In determining the powers and jurisdiction
of the courts, the Constitution stipulates that “one or more military judges
must be included in the composition of courts belonging to any authority
which adjudicates on crimes of a strictly military nature, in accordance with
the law”.2% Other countries, for example, Finland and Hungary, have
reformed their military courts either through strengthening the role of civilian
judges or bringing their procedures into line with the rules of procedure used
in ordinary courts.

One of the issues which has gradually taken on greater significance, especial-
ly since the 1990s, has been the question of respect for human rights by mili-
tary courts. In many countries this has resulted in the introduction of
constitutional and legal reforms as well as developments in the jurisprudence
propounded by national courts. The human rights dimension of ‘military jus-
tice’ encompasses three main areas: the question of the rights and judicial
guarantees afforded to military and police personnel who are brought to trial
in military courts, the question of civilians being tried by military judges and
the question of military and police personnel who have committed human
rights violations being tried by their peers.

In many countries, such as Canada and the United Kingdom, reforms have
been introduced to ensure that judicial guarantees are afforded to military
personnel facing trial in military courts. In other countries, such as Ireland,
similar reforms are on the way. The Irish authorities have embarked on a
comprehensive reform of the system of military criminal jurisdiction?” and
have announced that one of the purposes of the reform is to incorporate the
provisions of the European Convention on Human Rights. A more radical
position has been taken by the High Court of South Africa which, in March
2001, ordered application of the Code of Military Justice to be suspended.

24 The first bill authorizes the government to approve a new code of military jus-
tice, the second amends the law governing the organization and operation of the
courts of justice and the third creates a code for military judges and military advisers
working in the Public Prosecutor’s Office. Lastly, the government has also published
a bill containing a new Code of Military Justice.

25 Portuguese Constitution, arts. 211, 213 and 219.

26 Constitution of Portugal, art. 211. [Spanish original, free translation.]

27 This is based on the 1954 Defence Act. Since its adoption, the Defence Act has
undergone some minor amendments, mainly in 1998.
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The High Court took the view prima facie that military criminal jurisdiction
was incompatible with the principle of equality before the law and the right to
judicial protection guaranteed in the Constitution. In the opinion of the High
Court, “[t]he military is not immunized from the democratic change.
Maintaining discipline in the defence force does not justify the infringement
of the rights of soldiers, by enforcing such military discipline through an
unconstitutional prosecuting structure”.28

There is a growing trend towards abolition of the use of military courts for the
trial of civilians. In several countries a ban on such practices has been incor-
porated into the constitution. In some countries, such as Mexico,?° the ban is
long-established. Article 96 (4) of the Greek Constitution of 1975 states that
military courts cannot try private individuals. The Honduran Constitution of
1982 states that “No one shall be judged other than by a judge and competent
tribunal adhering to the formalities established by law. [...] Under no circum-
stances shall military tribunals extend their jurisdiction to include persons
who are not on active service in the Armed Forces”.3? Over the last ten years,
this trend has grown even stronger. For example, it is worth highlighting the
bans incorporated into the constitutions of Colombia®!, Haiti, Guatemala3?
and Nicaragua.? The Paraguayan Constitution only authorizes military courts
to try civilians in the event of an international armed conflict.3*

During the 1990s, the issue of impunity for human rights violations and the
use of military courts became extremely significant for the way in which mili-
tary courts were to evolve. As the United Nations Special Rapporteur on the
Administration of Justice through Military Tribunals has said, more and more
countries are adopting national legislation that removes serious human rights
violations committed by members of the armed forces and police from the
jurisdiction of military courts.3> These changes have come about through the
adoption of new constitutions or amendments to existing ones, amendments

28 28 Order dated 29 March 2001, paragraph 14.6.

29 Article 13 of the Constitution of the United States of Mexico, adopted in 1917 and
still in force today.

30 Article 90 of the Constitution. Article 91 also states that: “When a civilian or dis-
charged member of the military is implicated in an offence or breach of military
order, the case shall be heard by the competent authority under ordinary jurisdiction.”
[Spanish original, free translation.]

31 Article 213 of the 1991 Constitution.

32 Article 219 of the Constitution states that “No civilian shall be judged by military tri-
bunals.”

33 Article 93 of the Constitution.

34 Article 174 of the 1992 Constitution.

35 United Nations document E/CN.4/Sub.2/2002/4, 9 July 2002.
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to military criminal legislation and/or the ordinary codes of criminal proce-
dure, the monitoring of constitutionality carried out by the courts and inter-
pretations of law made by judges in specific cases, especially when ruling on
conflicts of jurisdiction. For example, it is worth mentioning the Bolivian
Constitution, as amended in 1993, 1994 and 1995, which restricted military
jurisdiction over conduct that involves violation of human rights. Article 34
of the Constitution states that “those who violate constitutional rights and
guarantees shall be subject to ordinary jurisdiction”.3® The Haitian
Constitution of 1987 expressly prohibits members of the armed forces
responsible for human rights violations from being entitled to the privilege of
military jurisdiction. Article 42 (3) states that “[c]ases of conflicts between
civilians and military personnel, abuses, violence and crimes perpetrated
against a civilian by a member of the military in the performance of his duties
are under the jurisdiction of courts of ordinary law”. Nevertheless, it should
not be forgotten that Haiti was ruled by a military government between
September 1991 and February 1994 and that the provisions of the constitution
were disregarded. When democracy was restored, the 1987 Constitution was
fully reinstated and, once the Haitian Armed Forces had been abolished, the
provisions relating to military jurisdiction became irrelevant. Article 29 of the
Venezuelan Constitution of 1999 states that “The State shall be obliged to
investigate and lawfully punish any offences against human rights committed
by its authorities. Legal action taken to punish crimes against humanity, seri-
ous human rights violations and war crimes shall not be subject to the statute
of limitations. Human rights violations and crimes against humanity shall be
investigated and judged by the ordinary courts. Such offences shall be exempt
from any benefits that might ensue if they were not punished, including par-
don and amnesty”.3’

Other countries have introduced similar restrictions at the level of the law.
For example, in 1996, amendments were made to the Guatemalan Military
Code limiting the jurisdiction of military tribunals to strictly military offences
and granting the ordinary courts jurisdiction over ordinary offences commit-
ted by military personnel.38 Article 1 of Decree 41-96, which amended article
2 of the Military Code, stated that “[j]urisdiction over offences or breaches of
an essentially military nature is the sole responsibility of the tribunals desig-
nated in this law. In the case of ordinary or associated offences or breaches

36 Bolivian law establishes military jurisdiction both in peacetime and wartime. It is reg-
ulated under the Law on Military Judicial Organization (Ley de Organizacion
Judicial Militar) as well as the Military Criminal Code and the Code of Military
Criminal Procedure. [Spanish original, free translation.]

37 Spanish original, free translation.

38 Decree N°41-96 of 1996.
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committed by members of the military, the Criminal Procedural Code shall
apply and they shall be judged by the ordinary courts referred to in the Law
on the Judiciary (Ley del Organismo Judicial)”.?® The Human Rights
Procurator pointed out that the curbs on military jurisdiction which were
introduced as a result of the 1996 reforms also required an amendment to the
Constitution, in particular to article 21940 since it was not sufficient to mere-
ly amend the Law on the Judiciary. On 26 October 1998, in compliance with
the Peace Accords signed between the Guatemalan Government and the
Unidad Revolucionaria Nacional de Guatemalteca (URNG), Guatemalan
National Revolutionary Unity, in 1996*!, Congress approved the amendments
to the Constitution. Article 30 of the draft constitutional reform bill amending
article 219 was therefore adopted and reads as follows: “Military courts are
an integral part of the judiciary and shall be responsible for trying any
offences and misdemeanours of a strictly military nature, as specified in the
Military Code, that are committed by members of the military on active ser-
vice. Ordinary offences and misdemeanours committed by members of the
military shall be tried and judged by judges under ordinary jurisdiction. No
civilian shall be tried by military tribunals”.#> When the proposed amend-
ments to the Constitution were put to a referendum on 16 May 1999, they
were rejected. In the Philippines, Law N° 7055 of 1989 authorized the ordi-
nary courts to try certain offences committed by members the Philippines
Armed Forces and other people subject to military law.*3 Nevertheless, as far
as human rights violations are concerned, the scope of the law is not clear
because jurisdiction is retained by the military courts when an offence is ser-
vice-related. Presidential Decree N° 1850 also states that “uniformed mem-
bers of the Integrated National Police who commit any crime or offence
cognizable by the civil courts shall henceforth be exclusively tried by courts-
martial”.#* This measure also applies to the Armed Forces.

39  Spanish original, free translation.

40 Article 219 of the Guatemalan Constitution states as follows: “Military tribunals:
Military tribunals shall try offences or breaches committed by members of the
Guatemalan Army. No civilian shall be judged by military tribunals.”

41 In the framework of the negotiations which culminated in the Agreement on a Firm
and Lasting Peace (Acuerdo de Paz Firme y Duradera), signed on 29 December
1996, several thematic agreements were agreed between the parties, including the
Agreement on constitutional and electoral reforms (Acuerdo sobre reformas constitu-
cionales y régimen electoral), signed on 7 December 1996.

42  Spanish original, free translation.

43 Republic Act No. 7055: An Act strengthening civilian supremacy over the military by
returning to the civil courts the jurisdiction over certain offenses involving members
of the Armed Forces of the Philippines, other persons subject to military law, and the
members of the Philippine National Office, repealing for the purpose certain presi-
dential decrees.

44 E/CN.4/1991/20/Add.1, paragraph 78.
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In many countries, the jurisprudence developed by national courts, both in the
context of monitoring constitutionality as well as when ruling on conflicts of
jurisdiction, has been of great assistance in curbing military jurisdiction as far
as human rights violations against civilians are concerned. There has been a
move towards a more restrictive interpretation of the scope of military juris-
diction and, in particular, of the meaning of terms such as ‘delito de funcion’
[an offence committed in the line of duty], ‘acto de servicio’ [a service-relat-
ed act or offence], ‘delito cometido con ocasion al servicio’ [an offence com-
mitted due to service], ‘delito de mision’ [a mission offence], ‘delito de
dmbito castrense’ [an offence within the military sphere], etc. For example,
in a recent ruling on a conflict of jurisdiction in the case of the alleged mur-
der of a civilian by two noncommisioned police officers, the Supreme Court
of the Dominican Republic took the view that in peacetime the jurisdiction of
police courts was restricted to offences defined in the Code of Police Justice
that are specifically of a police nature and did not apply to all the offences
stipulated in the code. The Supreme Court therefore referred the case to the
jurisdiction of the ordinary courts.*> In the opinion of the Constitutional
Court of Colombia, gross violations of human rights and crimes against
humanity could not be deemed to be service-related acts (‘actos del servicio’)
and jurisdiction over such offences fell to the ordinary criminal courts.*®

4. Constitutions and Military Justice

With very few exceptions, almost all States have a constitution or a series of
constitutional laws. The constitution has a key role to play in protecting
human rights as well as in regulating the administration of justice. This has
been emphasized on many occasions by the United Nations Human Rights
Committee.%’ It is absolutely essential for there to be clear constitutional pro-
visions with regard to fundamental rights as well as the powers of the ordi-
nary courts to punish human rights violations and the provision of safeguards
against impunity. Shortcomings in this area, together with broad-ranging or
ambiguous constitutional regulations on the subject of military jurisdiction,
are largely responsible for military courts being a contributory factor to the
persistence of human rights violations and impunity. Another contributory
factor is the absence of constitutional provisions on military jurisdiction or

45 Supreme Court Judgment dated 26 December 2001 in the case of the murder of Pedro
M. Contreras.

46 Judgment No C-358/97 (ref: File No D-1445) dated 5 August 1997.
47 See, among others, General Comment N° 13 by the Human Rights Committee.
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the use of the generic mechanism of simply deferring to the law. It is true that
such shortcomings and gaps, as well as ambiguous constitutional provisions
on the subject of military jurisdiction, are often resolved in a positive manner,
be it as a result of legal measures or the action of the courts or in the context
of monitoring constitutionality or resolving conflicts of jurisdiction.
However, that is not always the case.

Virtually all countries of the world which have written constitutional legisla-
tion use those constitutions or constitutional laws to regulate the ordinary
legal system. Nevertheless, that is not the case for military jurisdiction and
many countries with military courts do not regulate military jurisdiction in
their constitutional legislation. So, for example, even though their legal sys-
tems provide for military courts, the Constitutions of Cambodia, Slovakia,
Hungary, Lithuania and Romania contain no clauses on the question of mili-
tary justice. The Constitution of the Dominican Republic makes no reference
to military courts, even though both military and police courts exist. Such
courts exist by virtue of specific laws*® and, pursuant to the provisions of
such laws, it is customary for military and police courts to try cases of human
rights violations involving members of the country’s security forces. There
are no clauses on military jurisdiction in the Constitution of Tunisia and those
relating to the administration of justice and the definition of human rights are
weak, especially with regard to judicial safeguards.*® Military courts in that
country have extensive jurisdiction. Among others, they can try any offence
committed in a military establishment or on a military site, any ordinary
offence committed by or against military personnel in the course of service or
due to it and any ordinary offence committed by a soldier against another sol-
dier when not on duty.>?

Other countries have clauses on military jurisdiction in their constitutions.
These can vary in their scope. Some simply defer to the law. For example,
article 94 of the 1868 Constitution of the Grand Duchy of Luxembourg defers
to the law to regulate matters related to military courts.! The Constitutions of

48 For example, the Police Justice Code and Law N° 285 of 29 June 1966 regulate police
criminal jurisdiction.

49 The Constitution of Tunisia was adopted in 1959 and has been amended on several
occasions, the most recent being in 2002.

50 Article 5 of the Code of Military Justice.

51 The Military Criminal Code of 1 November 1892, which remains in force with a
number of amendments, has many similarities to the Belgian Military Criminal Code.
According to Francisco Jiménez y Jiménez, the Military Criminal Code has only been
“rarely applied” (Francisco Jiménez y Jiménez, op. cit., p.134). [Spanish original, free
translation.]
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Latvia (1922)°2, Egypt>3, Mali** and Niger’> resort to the same solution. The
Bulgarian Constitution simply stipulates that “jurisdiction is exercised by [...]
the military tribunals [...]7.5¢ The Constitutions of Laos>’ and Vietnam>®
confine themselves to establishing military courts as a part of the judiciary
and under the supervision of their respective Supreme Courts. This means of
constitutional regulation, namely, deferring to national laws, has obvious
shortcomings and can lead to the existence of military jurisdictions that fail to
meet international human rights standards. For example, in Equatorial
Guinea, the constitutional law that establishes military courts states that the
“applicable legal system” shall be determined by law.%° As a result of a 1980
decree law that allows the subsidiary enforcement of earlier laws, military
jurisdiction in Equatorial Guinea is governed by the Spanish Code of Military
Justice of 1945. Military jurisdiction is all-embracing and applies to all ordi-
nary offences committed by members of the military when not on duty as
well as to civilians. There are no standing courts and military justice operates
by means of courts martial made up of military officials with no legal qualifi-
cations and against whose verdicts there is no right of appeal. It is interesting
to examine this form of regulation from an historical perspective. For exam-
ple, in the Netherlands, military jurisdiction has not been regulated in the
Constitution since 1887. The last Constitution, which was adopted in 1983
and is still in force today, simply states that criminal law in wartime shall be
regulated by law.%0 Although military jurisdiction was abolished in 1982 and
replaced by military divisions within the ordinary court system, prior to that
the Netherlands had operated a form of ‘military justice’ which came under
frequent criticism.

A significant number of States have military jurisdiction established in their
constitutions, together with regulations relating to their composition, opera-
tion and powers. The scope of such regulations varies from country to coun-
try. Some allow military courts to have extensive powers. For example, the
Irish Constitution of 1937 gives military courts broad-ranging jurisdiction.
Article 38 (4.1) stipulates that military tribunals can be established “for the

52 Article 86 of the Constitution. The 1922 Constitution remains in force pursuant to the
Constitutional Law of 1991.

53 Article 183 of the Constitution of the Arab Republic of Egypt of 1971.
54 Article 70 of the 1992 Constitution.
55 Article 80 of the Constitution of Niger of 1999.

56 Article 119 of the Constitution of Bulgaria of 1991. [Spanish original, free transla-
tion.]

57 Articles 65 and 66 of the Constitution of Laos of 1991.

58 Articles 127 and 134 of the Constitution of Vietnam.

59 The Constitutional Law, article 88, chapter VI, “The Judiciary”.
60 Article 113 of the Constitution.
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trial of offences against military law alleged to have been committed by per-
sons while subject to military law and also to deal with a state of war or
armed rebellion”. The Constitution of the Federal Republic of Brazil®! proba-
bly has more articles on military jurisdiction than any other. For example,
article 92 states that “the military tribunals and judges [...] are part of the
judiciary [...]”.62 Article 24 of the Constitution gives a general definition of
the scope of Brazilian military criminal jurisdiction: “It is the responsibility
of the military justice system to try and judge military crimes defined as such
in law”.93 In addition, article 109 states that “[i]t is the responsibility of the
federal judges to try and judge [...] [among others] political offences and
criminal infractions against the assets, services or interests of the Union or of
independent bodies and public sector companies, except for minor offences
and offences for which military justice is competent [...] offences committed
on board ships or aircraft, except those for which military justice is competent
[...]”.6% The Constitution also stipulates that military criminal jurisdiction
encompasses offences committed both in peacetime and wartime.%

When constitutions seek to regulate the subject matter to be covered by mili-
tary jurisdiction, they often simply confine themselves to the notion of a ‘mil-
itary offence’. Some try to be more specific by describing the offence as
‘essentially military’, ‘strictly military’ or ‘purely military’. However, such
constitutional regulations are usually not accompanied by safeguards to

61 Adopted on 5 October 1988. The text of the constitution has been amended on several
occasions, the last being in 2001.

62 Spanish original, free translation.

63 Spanish original, free translation.

64  Spanish original, free translation.

65 Article 142, paragraph 3 (VI), “Concerning the Armed Forces”, as amended in 1998.
It is worth mentioning that the Constitution also regulates other aspects of military
jurisdiction. For example, article 122 states that: “The following are the bodies of
military justice: 1. The Superior Military Court; 2. The military courts and judges
instituted by law”. At the same time, article 123 establishes that the Superior Military
Court shall be composed of fifteen life tenured Justices appointed by the President of
the Republic following approval by the Senate. Three of the judges must be general
officers from the Navy, four must be general officers from the Army, and three must
be Air Force officers. All must be on active service. The other five judges must be
civilians appointed by the President of the Republic, of whom three must be lawyers
and two must be judge advocates or members of the Military Prosecution Service.
Article 128 stipulates that the Military Prosecution Service is part of the Office of the
Attorney-General. The Constitution also provides for the existence of military courts
at the state level (article 125.4). Within each State, ‘state military justice’ consists of
Councils of Justice, which act as trial courts, and the Court of Military Justice, which
acts as the appellate court when the number of staff in the Military Police is over
20,000. ‘State military justice’ has jurisdiction over military offences committed by
the Military Police and military fire brigades, both in peacetime and wartime (1998
amendment to article 42 of the Constitution).
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ensure that human rights violations are kept in the province of the ordinary
courts. The Constitution of Cape Verde states that military courts “are
responsible for judging crimes which, due to their subject matter, are defined
in law as being essentially military in nature”.®® Article 216 of the
Constitution of El Salvador, as amended in 2000, states that: “Military juris-
diction is established. For the adjudication of purely military offences and
breaches, there shall be special proceedings and tribunals in compliance with
the law. Military jurisdiction, as an extraordinary procedure within the overall
justice system, shall be limited to the trying of purely military offences and
breaches of duty, meaning solely those which are damaging to any strictly
military juridical interest. Members of the Armed Forces on active service
enjoy military privilege as far as purely military offences and breaches are
concerned”.%” The Constitution of Honduras states that “[w]artime jurisdic-
tion is recognized for offences and breaches of a military nature”.®® Under
the Military Criminal Code of 22 January 1906, which is still in force today,
military courts are permitted to try military personnel who are involved in
violating human rights.

66 Article 240 (1) of the Constitution of Cape Verde of 1992. [Spanish original, free
translation.]

67 Spanish original, free translation.
68 Article 90 of the 1982 Constitution. [Spanish original, free translation.]
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Section II
Military Jurisdiction and Domestic Legislation

1. Argentina

History

Like most Latin American countries, when Argentina gained its independence
from Spanish rule in 1810, it continued to enforce colonial military criminal
legislation.! In 1815, 1816 and 1817, Argentinian laws expressly gave force
of law to colonial legislation, as long as it was not incompatible with the new
system of government, by clearly remitting to the authority of the Spanish
sovereign with regard to matters relating to military justice.? In particular, it
is worth mentioning the Spanish military ordinances (ordenanzas) promulgat-
ed by Carlos IIT in 1768, which, with some amendments, remained in force
“in the new country for 85 years, including after the National Constitution of
1853 had been approved”.’ They stayed in force until 1895 when military
criminal and procedural law was first codified. Nevertheless, from very early
on, the emancipating army was provided with regulations for the punishment
of any wrongdoing perpetrated by the troops. These included the Special
Military Ordinances for the Cuyo Army (Ordenanzas Militares Especiales
del Ejército de Cuyo) issued by General San Martin and approved by the
Argentinian Government. They were known for their “severity and roughness
in the punishment of offences”.# Similarly, New Disciplinary Rules for the

1 The Ordinances of Felipe II of 1587, the Ordinances of Felipe IV of 1632, the
Ordinances of Felipe V of 1771, the Military Ordinances of Carlos III of 1768, the
Naval Ordinances of Carlos IV of 1793, the Royal Order of 1800 and the Shipping
Registration Ordinances (Ordenanzas de Matriculas de Mar) of 1802.

2 The Provisional Statute of 1815, the Decree of 12 November 1816 and the Temporary
Regulations of 1817.

3 Eugenio Raul Zaffaroni and Ricardo Juan Cavallero, Derecho Penal Militar,
Ediciones juridicas Ariel, Buenos Aires, 1980, p.171. [Spanish original, free transla-
tion.]

4 Santiago Mario Sinépoli, Verodnica de la Torre, Natalia Millan, Daniela Borghini and
Veronica Rodriguez Feldman, “Antecedentes historicos del sistema de justicia militar
argentino”, June 2002, on web page

http://derechomilitar.metropoliglobal.com/artidoc/dermilargentina.htm. [Spanish orig-
inal, free translation.]
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Army and the Squadron (Nuevas Reglas de Disciplina Para el Ejército y la
Escuadra) and Penalties for Military Offences on Land and Sea (Penas para
los Delitos Militares en tierra y agua) were issued by General Belgrano. In
the first few decades of existence of the newly-formed Argentinian nation,
several fruitless attempts were made to draw up and adopt a military criminal
code and so, in 1924, a commission was set up to draft a Code of Military
Justice.

The National Constitution of Argentina had been adopted by the General
Constituent Congress in 1853. This was later amended by the 1860 ad hoc
National Convention and again in 1866 and 1898. The Constitution made no
reference to military jurisdiction. In 1875, a commission was set up to draw
up a Code of Military Justice and in 1881 a draft Naval Code was submitted
to the parliament. On 7 September 1881, President Roca submitted the “Draft
Military Criminal Code” to Congress for its consideration. In 1894 the
“Military Codes for the Army and the Navy”> were adopted. The entry into
force of these Codes meant that the colonial military criminal legislation
ceased to apply once and for all. Nevertheless, as pointed out by Zaffaroni
and Cavallero, the new legislation was “seen as precipitate and premature to
the extent that work immediately began on a replacement”.® And so, at the
end of the 19t century, further new military criminal legislation was adopted
and remained in force until 1951, namely, the Code of Military Justice or
Bustillo Code, named in honour of its author José Maria Bustillo. The latter
was appointed Judge Advocate General for the Army and Navy (Auditor
General de Guerra y Marina), with the rank of Brigadier General (General
de Brigada).”

The Code of Military Justice was not adopted as a single set of provisions: in
January 1898, regulations relating to the organization and jurisdiction of mili-
tary courts (Agreement I) and military criminal procedure (Agreement II)3
were adopted, to be followed in November of the same year by regulations
relating to substantive criminal law (Agreement IH).9 In 1905, several
amendments were introduced as a result of Law N° 4708. The Bustillo Code
distinguished between peacetime and wartime, both for the purposes of how
military courts were to be organized and in terms of jurisdiction, procedures

5 Law N° 3190 of 6 December 1894.

Zaffaroni and Cavallero, op. cit, p.181. [Spanish original, free translation.]

7  Santiago Mario Sinépoli, Verodnica de la Torre, Natalia Millan, Daniela Borghini and
Verénica Rodriguez Feldman, “Antecedentes historicos del sistema de justicia militar
argentino”, June 2002, on web page

http://derechomilitar.metropoliglobal.com/artidoc/dermilargentina.htm.
8  Law N° 3679 of 1898.

9  Law N° 3737 of 1898.

(o))
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and the types of punishment applicable. In this way, the Bustillo Code laid
the foundations for current military criminal jurisdiction in Argentina. During
the first half of the 20t century, several unsuccessful attempts were made to
reform the Bustillo Code. !°

The Bustillo Code remained in force until 1951 when a new Code of Military
Justice!! was issued. The 1951 Code was drafted by the Armed Forces, under
the leadership of the Judge Advocate General for the Armed Forces, Colonel
Oscar Ricardo Sacheri. It is important to point out that the new Code of
Military Justice was adopted in the wake of the substantive reforms made to
the National Constitution in 1949. The 1949 Constitution included a reference
to military courts and so the Code of Military Justice of 1951 states in article
1 that “Military jurisdiction, as established under article 29 of the National
Constitution, is exercised by the military tribunals and authorities determined
by this Code”.12 Following the “Liberating Revolution” ( “Revolucién
Libertadora”) of 1955, the 1949 constitutional reform ceased to apply. In
1956, the new government repealed the 1949 reform and reinstated the
National Constitution of 1853, together with its 1860, 1866 and 1898 amend-
ments. In 1957, the 1853 Constitution was amended once again.!3 Despite the
fact that, when it came back into effect, the 1853 Constitution contained no
specific reference to military courts, the Code of Military Justice of 1951, and
article 1 in particular, remained in force and still applies today, a state of
affairs which remains rather anachronistic.

In about 1974, armed opposition groups became increasingly active in
Argentina. The death squad known as the Alianza Anticomunista Americana
(AAA), American Anti-Communist Alliance, also appeared. On 6 November
that year, the government of Maria Estela Martinez de Per6n decreed a state
of siege.!4 In 1975, the Argentinian Government ordered the launching of a
major military operation in the province of Tucuman.!> A few months later,
the military operation was extended to the whole country.!® It is worth high-
lighting Directive N° 404/75 issued in the course of these operations by the
Commander in Chief of the Army. It stated that since the intervention of the
Armed Forces had been authorized by the country’s executive authority, such

10 1In 1915, 1917, 1923, 1932 and 1946.
11 Law N° 14,029 of 4 July 1951
12 Spanish original, free translation.

13 German J. Bidart Campos, Tratado elemental de derecho constitucional argentino, Ed.
Ediar, Buenos Aires 1992, Vol. I, pp. 115 to 118.

14 Review of the International Commission of Jurists, N° 14, June 1975, p.1.
15 Decree N° 261 of 1975.
16 Decree N° 270 of 1975.
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“operations constitute the carrying out of an act of military service [and]
» 17

consequently, military personnel are subject to military jurisdiction”.
On 24 March 1976, the Argentinian Armed Forces carried out a coup d’état
and a Military Junta, made up of the Commanders in Chief of the Army,
Navy and Air Force, assumed power. The National Congress and the
Provincial Congresses were dissolved and the state of siege which had been
imposed by the previous government was extended. Public freedoms and
judicial guarantees were suppressed and the press was censored. As docu-
mented by the Inter-American Commission on Human Rights!8, extrajudicial
executions, torture, forced disappearances and arbitrary detentions were sys-
tematically carried out. The National Commission on the Disappearance of
Persons (Comision Nacional sobre la Desaparicion de Personas), set up by
the Argentinian Government when democracy was restored in 1983, com-
piled 8,960 cases of forced disappearance and indicated that the true figure
may have been even higher.!® Under the Argentinian military dictatorship,
military criminal jurisdiction underwent an extraordinary process of expan-
sion. Through the use of emergency powers, military courts were given
broad-ranging jurisdiction, especially over civilians.20 In 1976 the first
Military Junta issued a decree that created new offences - some of which
criminalized use of the right to strike, increased the penalties for others and
granted jurisdiction to the military courts.2! The use of military courts to try
civilians in times of public disorder or emergency was repeatedly endorsed
by the Argentinian Supreme Court.22

With the return to institutional normality which began at the end of 1983, the
question arose of whether or not members of the military reponsible for the
gross human rights violations committed under the dictatorship should be
brought to trial. Shortly before leaving power, the de facto military govern-
ment had issued a Self-Amnesty Law (Ley de autoamnistia)® but it was set

17  Spanish original, free translation.

18 Report on the Situation of Human Rights in Argentina, document OEA/Ser.L/V/11.49,
doc. 19, 11 April 1980, and Annual Report of the Inter-American Commission on
Human Rights. 1981-1982, document OEA/Ser.L/V/I1.57, doc. 6 rev.1, 20 September
1982.

19 Nunca Mais - Informe de la Comisiéon Nacional sobre la Desaparicién de Personas
Editorial Universitaria de Buenos Aires, Argentina, 1984, p.479.

20 Carlos H. Cerda, “Evolution actuelle de la justice militaire en Argentine”, in L’évo-
lution actuelle de la justice militaire - Huitieme Congres international, Ankara 1979,
Recueils de la Société Internationale de Droit Pénal Militaire et de Droit de la Guerre,
Tom. VIII, Vol. 11, p. 576.

21 Revista de la Comisién Internacional de Juristas, N° 116-17, June - December 1976,
p.6.

22 Bidart Campos, op. cit., p.462.

23 Law N° 22,924 of 22 September 1983.
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aside by the National Congress.2* The new civilian government ordered the
former Commanders of the first three Military Juntas to be subjected to a
summary trial (juicio sumario) by the Supreme Armed Forces Council
(Consejo Supremo de las Fuerzas Armadas), the senior court within the mili-
tary justice system.25 In 1984, Law N° 23,049, which amended several arti-
cles of the Code of Military Justice, was issued. This reform stipulated that
any offences committed by the Armed Forces and police and state security
personnel between 24 March 1976 and 26 September 1983 were to come
under the jurisdiction of the Supreme Armed Forces Council and to be dealt
with by means of the summary procedure applicable in peacetime.
Nevertheless, the Supreme Armed Forces Council refused to try its peers.20
The Federal Chamber (Cdmara Federal) took over responsibility for trying
the former Commanders of the Military Juntas. On 9 December 1985, the
Federal Chamber sentenced four of the nine former Commanders on some of
the charges laid against them by the Public Prosecutor’s Office (Fiscalia).
The verdict, which was challenged by the prosecution, was confirmed by the
Supreme Court of Justice on 30 December 1986.

Under pressure from the Armed Forces, the “Full Stop” Law (“Ley de Punto
Final”) was passed.2’ Later, following the military uprising by the so-called
“carapintadas” (“painted faces”), the “Due Obedience” Law (“Ley de
Obediencia Debida”) was passed.?® Both laws granted a general amnesty to
members of the military and state security bodies for human rights violations
committed under the dictatorship. In 1989 and 1990, President Carlos Menem
pardoned over one hundred members of the military - including the former
Commanders of the Military Juntas - who had not benefitted from either of
the two amnesty laws.2? On 25 March 1998, the “Full Stop” and “Due
Obedience” Laws were repealed as a result of Law N° 24,952. The reference
to them being null and void which had appeared in the original draft was
removed, giving rise to the interpretation that it was only possible for legal
proceedings to be re-opened for humanitarian purposes (in order to clarify the
fate and whereabouts of the disappeared) but not in order to prosecute the
crimes which had been committed. Neverthless, in March 2001, the Fourth
National Court for Criminal and Correctional Matters (Juzgado Nacional en
lo Criminal y Correccional Federal Nro. 4) declared the “Full Stop” and

24 Law N° 23,040 of 1983.

25 Decree N° 158 of 1993.

26 Resolution of the Supreme Armed Forces Council dated 25 September 1984.
27 Law N°23,492 of 12 December 1986.

28 Law N° 23,521 of 4 June 1987.

29 Decrees Nos. 1002 and 1004 of 7 October 1989 and Decrees Nos. 2741 and 2743 of
30 December 1990.
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“Due Obedience” Laws to be null and void.>? In a momentous ruling at the
end of 2001, the National Chamber for Federal Criminal and Correctional
Matters (Cdmara Nacional en lo Criminal y Correccional Federal) con-
firmed the decision of the Fourth National Court.

In 1994, a new Constitution was adopted. Like the previous one, it contains
no specific reference to military jurisdiction. However, it is important to note
that article 75 (22) of the new Constitution gives several human rights treaties
“higher ranking than the laws”.3! Although the Inter-American Convention
on Forced Disappearance of Persons was not originally among the treaties
listed in the Constitution, it was later added.3? It is worth recalling that article
IX of the Convention says that following: “Persons alleged to be responsible
for the acts constituting the offence of forced disappearance of persons may
be tried only in the competent jurisdictions of ordinary law in each state, to
the exclusion of all other special jurisdictions, particularly military jurisdic-
tions. The acts constituting forced disappearance shall not be deemed to have
been committed in the course of military duties”. Nevertheless, the new
Constitution did not lead to a restructuring of the military justice system and
the 1951 Code of Military Justice remained in force.

The current situation

Argentinian military criminal legislation consists of the 1951 Code of
Military Justice together with subsequent amendments and additions.33

The military courts are answerable to the executive and, in particular, the
Ministry of National Defence. All members of military courts are members of
the Armed Forces. The different bodies within the military court system, such
as the Supreme Armed Forces Council, the permanent courts martial, the
Office of the Judge Advocate and the Office of the Armed Forces Attorney-
General (Fiscalia General de las Fuerzas Armadas) form part of the Ministry
of Defence.’* The Code of Military Justice authorizes “military personnel
from the general services or their equivalent” and retired members of the
military to hold posts within the military justice system.’> Employees of

30 Judgment dated 6 March 2001, case N° 8686/2000, entitled “Simén, Julio, Del Cerro,
Juan - abduction of 10-year-old juveniles”.

31 1994 Constitution, article 75 (22). [Spanish original, free translation.]
32 Law 24,556 of 18 October 1995.

33 National Decree 32,535 of 1947, Decree Law 6,746 of 1963, Law 23,049 of 1984,
Law 22,971, National Decree 531 of 1987 and National Decree 712 of 1989.

34 See the web page of the Ministry of Defence:
http://www.mindef.gov.ar/Principal.htm

35 Article 7 of the Code of Military Justice. [Spanish original, free translation.]
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the military justice secretariat are members of the military. Their rank and
grade varies according to which court they are attached.

For the purposes of the structure of military criminal jurisdiction, the Code of
Military Justice distinguishes between peacetime and wartime. In peacetime,
military jurisdiction is exercised by the Supreme Armed Forces Council, the
permanent courts martial, special courts and military examining magistrates
(jueces de instruccion).

The Supreme Armed Forces Council has nine members who are appointed by
the President of the Republic for a six-year period. Six of them must be from
combatant or commando corps and hold the rank of general or its equivalent,
with two being from the army, two from the navy and two from the air force.
The other three must be lawyers from the various judge advocate corps
attached to each branch of the armed services. The Council is presided by the
officer who is highest in rank and the longest serving. There is a specific pro-
vision stipulating that it is accountable to the Ministry of National Defence.3°
It is the appellate court for cases within the military justice system as well as
the trial court, from which there is no right of appeal, for senior officers,
lawyers on the Supreme Council, members of courts martial and lawyers
working within the military justice system. It is also responsible for settling
any conflicts of jurisdiction which may arise within the military justice sys-
tem.

There are two types of permanent courts martial: one for commanders and
junior officers and one for non-commissioned officers and the rank and file.
Depending on whether they have jurisdiction over one or more branches of
the armed services, they are answerable to the Commander of the service in
question or the Ministry of National Defence. The panel for permanent courts
martial dealing with commanders and junior officers consists of a major gen-
eral (general de division) or brigadier general (general de brigada), who pre-
sides over it, and six other officers with the rank of colonel. All must be
officers from combatant or commando corps. The panels for courts martial
dealing with noncommissioned officers and the rank and file are made up of
officers from the combatant or commando corps. Each one must be presided
by a colonel or lieutenant colonel and consist of six other officers with the
rank of lieutenant colonel or major. The presidents and members of these
types of courts are appointed by the President of the Republic for a four-year
period. Courts martial are the trial courts or courts of first instance within the
military system.

36 Article 16 of the Code of Military Justice.
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Special peacetime courts (tribunales especiales en tiempo de paz) can be
instituted on the orders of the President of the Republic for troops who are on
manoeuvres outside of their base or abroad. They are governed by the same
rules as the permanent courts martial in peacetime.

The military examining magistrates are members of the military who have
been appointed to the post by the President of the Republic. The rank
required depends on the rank of the accused since the examining magistrate
cannot be lower in rank than the latter.

In wartime, it is possible for military peacetime courts to carry on operating
at the same time as military wartime courts. In wartime, military criminal
jurisdiction is exercised by the commanders in chief; the commanding offi-
cers of each force, if they are operating independently or are incommunicado;
special courts martial; and the armed forces police superintendents (comisar-
ios de policia).

The special courts martial are not permanent bodies. They consist of a presi-
dent and four or six members, depending on the circumstances. The presi-
dent, prosecutor, judge advocate and clerk of each court are appointed by the
relevant military commander from among the troops under his command.
There are three kinds of special courts martial, depending on the rank of the
accused (one for superior commissioned officers and commanders, one for
lower-ranking commissioned officers and one for noncommissioned officers
and the rank and file). Members of the courts martial must be officers of a
rank not lower than that of the accused and the one with the highest rank and
longest period of service is responsible for presiding.

Armed forces police superintendents are appointed by the commanders in
chief of the army in the field or the officers in charge of divisions, corps or
units of the armed forces that are operating independently.

The prosecutorial function (Ministerio Fiscal) is discharged by the Armed
Forces Attorney-General in the case of the Supreme Armed Forces Council
and by military prosecutors in the case of courts martial. The Armed Forces
Attorney-General and other military prosecutors are appointed by the
President of the Republic. The Attorney-General is accountable to the
Ministry of National Defence. The prosecutors acting before permanent
courts martial are military officers of the same rank as the members of the
court in question. The Office of the Armed Forces Attorney-General is
responsible for bringing legal action, is a party to all military criminal pro-
ceedings and is entitled to appeal. In wartime, the prosecutorial role is dis-
charged by ad hoc prosecutors.



Part I1. Section II. Military Jurisdiction and Domestic Legislation 177

The Permanent Judge Advocate’s Office (Auditoria Permanente de Guerra)
is made up of a Judge Advocate General, who serves all branches of the
armed services, various judge advocates who are assigned to courts martial
and those who are attached to the high command of the different armed forces
corps and units. The Judge Advocate General and the judge advocates
assigned to permanent courts martial are appointed by the President of the
Republic. In principle, but with some exceptions, the judge advocates come
from the armed forces. The Judge Advocate General of the Armed Forces,
who has the same rank, rights and privileges as the lawyer members (vocales
letrados) and the Attorney-General, is answerable to the Ministry of National
Defence. It is the responsibility of the Permanent Judge Advocate’s Office to
oversee the legality of investigating procedures and trials within the military
justice system, to advise examining magistrates and trial judges and to assist
military courts in drafting judgments. In wartime, the judge advocate function
is exercised by field judge advocates or ad hoc judge advocates.

As far as the jurisdiction of military courts is concerned, the Code of Military
Justice distinguishes between peacetime and wartime. However, military
courts essentially have jurisdiction ratione personae at all times over any
offences committed by “enlisted men” (los “alistados”) in the armed services
(this includes those on active service as well as, in some circumstances, those
in retirement), those doing compulsory military service, students in military
institutions and colleges and retired members of the military, when in uniform
or undertaking operational work.

In peacetime, military courts are responsible for trying “essentially military
offences and breaches, these being deemed to be all infractions which, due to
the fact that they may affect the existence of the military institution, are
exclusively established and punishable under military law”.3” Members of the
National Gendarmerie (Gendarmeria Nacional) are treated as members of the
military for the purposes of military criminal jurisdiction.

In wartime, military courts are responsible for trying the following offences:
those directly affecting the rights and interests of the State or of individuals, if
they are committed by members of the military or military employees in the
line of duty or in places which are under the exclusive authority of the mili-
tary; those committed by members of the military in the course of carrying
out a duty they have been ordered to undertake by their superior officers or at
the request of the civilian authorities or when coming to the aid of the latter;
and those committed by retired members of the military or civilians, as speci-
fied in the Code of Military Justice or in special laws. From the ratione per-
sonae perspective, in wartime military tribunals have jurisdiction over the

37 Article 108 of the Code of Military Justice. [Spanish original, free translation.]
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following people: employees and operatives who do not have military status
and have not been incorporated into the military but who are supplying ser-
vices to military establishments or military facilities and who commit any
offence in such places or in connection with their work; prisoners of war;
civilians who are accompanying troops; and civilians who commit certain
offences laid down in the Code of Military Justice in areas where military
operations or war are taking place. Any citizens, employees or workers from
official or private establishments which have been militarized by the execu-
tive during a state of war or in the event of “imminent danger” of war are also
subject to military criminal jurisdiction.?8 In addition, military criminal juris-
diction in wartime can be extended to cover other offences and civilians by
means of military edicts (bandos militares) issued by military commanders.

The Code of Military Justice defines a military offence as “any breach of mil-
itary duty which is punishable under the code or other military laws and
which is not classed as a breach of discipline, as well as any act made punish-
able as a result of edicts issued by the military authorities authorized to do so
in wartime”.32 A broad range of infractions are listed in the Code: offences
against the loyalty of the Nation,*” offences against the authorities and con-
stitutional order,*! offences against discipline,*? “political or subversive
activities”,*3 typically military offences** and ordinary criminal offences
which have been ‘militarized’,*> and other ordinary criminal offences.*® The
Code also allows for ordinary criminal offences committed in the line of duty
to be subject to military jurisdiction. Article 878 defines a service-related act
(acto de servicio) as: “anything concerning or connected with the specific
duties incumbent on each member of the military as a result of belonging to
the armed forces”.#” As well as this broad, generic definition, the Code class-

38 Article 873 of the Code of Military Justice.

39 Article 508 of the Code of Military Justice. [Spanish original, free translation.]

40 Articles 621 to 641 of the Code of Military Justice. The following, among others, are
classed as offences in this chapter: treason, incitement to commit hostile acts, and
espionage or the revelation of national defence secrets.

41 Articles 642 to 655 of the Code of Military Justice. Among other offences, this chap-
ter includes rebellion.

42 Articles 656 to 701, such as assaulting a superior, disrespect, insubordination, and
insulting the sentinel.

43 Articles 700 to 702 of the Code of Military Justice. [Spanish original, free transla-
tion.]

44 Articles 708 to 757 of the Code of Military Justice, such as desertion, offences against
the service, abandonment of service and abandonment of one’s post or quarters.

45 Offences against property, perverting the course of justice, denial or obstruction of
justice, bribery, administrative fraud or embezzlement.

46 Articles 870 to 871 of the Code of Military Justice. This chapter includes robbery and
larceny.

47 Article 878 of the Code of Military Justice. [Spanish original, free translation.]
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es any act carried out when undertaking duties related to combat, security (for
example, standing guard, manning checkpoints and going out on patrol),
operating equipment, undergoing instruction (for example, going on exercises
and4§nan0euvres and attending academies) or training as a service-related
act.

For peacetime the Code of Military Justice provides for an ordinary proce-
dure, a procedure for special courts martial and a summary trial (juicio
sumario). The power to order an investigation lies with the military comman-
ders. In the ordinary procedure, once the investigative stage (fase sumarial),
for which the military examining magistrate is responsible, has been complet-
ed and if the case has not been dismissed at that stage, charges are laid against
the accused by the military prosecutor at a permanent court martial. After
hearings have taken place, the court reaches its verdict and specifies what
forms of appeal are available. In the case of special courts martial, the Code
establishes another shorter procedure. The summary trial in peacetime can be
used “when it is necessary to punish an offence immediately in order to keep
up the morale, discipline and military spirit of the armed forces and when
serious offences, such as treason, revolt, mutiny, looting, assault on a superi-
or, an attack on the guard or the murder of a sentinel, are involved”.*° For
some kinds of offences, the verdicts reached by military courts can be
appealed before the Federal Chamber of Appeal (Cdmara Federal de
Apelaciones) with territorial jurisdiction over the place where the act that
gave rise to the proceedings was carried out. The competent court in the case
of other types of appeal is the Supreme Armed Forces Council. For wartime,
an extraordinary procedure with similar features to the summary trial is estab-
lished in the Code of Military Justice. Verdicts reached as a result of summa-
ry trials, whether in peacetime or wartime, can only be appealed before the
Supreme Armed Forces Council.

The counsel for the defence in military courts must always be an officer on
active service or in retirement. Retired officers who act as defence counsel
are, for those purposes, subject to the Armed Forces disciplinary system.

Law No. 23,049 of 1984, which amended several features of the Code of
Military Justice, was introduced specifically to regulate the involvement of
the “individual victim” (“particular damnificado”) in military criminal pro-
ceedings. Nevertheless, such involvement is limited since it is confined to
indicating measures of proof, requesting notification of the verdict and
appealing against it. The involvement of the successors (causahabientes) of
the victims in proceedings is also limited in that it is only possible in the case

48  Article 879 of the Code of Military Justice.
49 Code of Military Justice. [Spanish original, free translation.]
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of murder or “unlawful imprisonment which has not come to an end” (“pri-
vacion ilegitima de libertad no concluida”).>° The legal status and powers
granted to the victim and his or her successors in military criminal proceed-
ings cannot be said to compare to those available to someone wishing to
bring a civil action for damages (parte civil) in the ordinary courts.

2. Austria

The Military Criminal Code of 1855 governed military criminal jurisdiction
until the beginning of the 20t century. The Code included both typically mil-
itary offences and ordinary offences which had been ‘militarized’ as well as
“any provision of a penal nature concerning military personnel”.>! It is
important to point out that in 1862 the Personal Liberty Law, which was later
incorporated into the 1867 Basic Law on the General Rights of Nationals,
was passed, article 1 of which stated that no one could be removed from his
or her competent or ‘natural’ judge. After the First World War, significant
changes were made to military criminal jurisdiction. In 1920, the ordinary
Code of Criminal Procedure was passed. This stipulated that in peacetime
members of the army were subject to ordinary criminal jurisdiction. The ordi-
nary procedural code only provided for military criminal jurisdiction in the
case of war, adding that it should be governed by a new military criminal
code which was not in fact promulgated until 1970.

In 1929 the Austrian Constitution was adopted and remains in force today
with some amendments. Article 84 only allowed for military courts in
wartime and abolished them in peacetime. In 1945, the ordinary Criminal
Code2, which incorporated military offences into its list of offences under
the heading of “Special Provisions for the Military”, was introduced. Under
it, typical military offences> and some ‘militarized” ordinary offences>* were
classed as “professional offences” which were only applicable to members of
the Armed Forces.>?

50 Article 100 bis of the Code of Military Justice. [Spanish original, free translation.]

51 Oskar Zlamala, “Les infractions militaires”, in Recueils de la Société Internationale
de Droit Pénal Militaire et de Droit de la Guerre, IV_Congreés International, Madrid 9-
12 Mai 1967, Les Délits Militaires, Strasbourg, 1969, p.171. [French original, free
translation].

52 Law of 3 November 1945.

53 For example, the offences of insubordination (art. 548 and following), mutiny, attack-
ing or insulting a sentinel (art. 575 and following), desertion (art. 583), etc...

54 For example, some types of larceny.

55 Oskar Zlamala, op. cit., p.171.
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A new Military Criminal Code was issued in 1970 and was later amended on
several occasions, particularly in 1974. However, it is still based on the prin-
ciple that military criminal jurisdiction does not exist in peacetime.

3. Belgium

History

With the creation of the Kingdom of Belgium in 1831, the Constitution of the
new sovereign state, which is still in force today, was adopted.>® The Belgian
Constitution made provision for military courts but left it to the legislators to
determine how they should be organized and what powers they should
have.’7 According to article 105, title III, chapter III, concerning “The
Judiciary”, “[s]pecific laws cover the organization of military courts, their
attributions, the rights and the obligations of the members of these courts, in
addition to the duration of their assignments”. Although the Constitution was
amended in 1994, no substantial changes were made to the regulations gov-
erning military courts. In the amended version of the Constitution, the provi-
sions relating to military jurisdiction were moved to article 157, chapter VI,
concerning “The Judiciary”, but the content remained the same.

The Procedural Code for the Land Army, which had been adopted in 1814,
and the Military Criminal Code of 1815 remained in force in the newly-estab-
lished Kingdom of Belgium. Under the military criminal legislation of 1814
and 1815, the jurisdiction ratione materiae and ratione personae of military
courts was confined to any offence (military or ordinary) committed by a sol-
dier while on active service, including while on leave, offences against supe-
riors committed by retired soldiers within 18 months of the date of their
retirement, certain offences committed by civilians working for the Army and
offences committed by civilians accompanying troops in wartime.>8

But it was at the end of the 19" century that the military criminal legislation
which is still in force today, albeit with many amendments, was introduced.
The Code of Military Justice was promulgated in 1870 and the Code of
Military Criminal Procedure in 1899. The two Codes were strongly inspired
by the military criminal legislation of 1814 and 1815. The Code of Military
Justice has undergone many changes, one of the most important being the

56 The exact date of the Constitution is 7 February 1831.

57 Jacques Maes, “La Justice Militaire et ’opinion publique belges”, in Revue de droit
militaire et de droit de la guerre, XIX-3-4, Brussels 1980, p.367.

58 Jacques Maes, op.cit., p.368.
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reform introduced as a result of the Law of 24 July 1923.%9 It is also worth
mentioning that, as a result of an 1899 law, it became possible to join a civil
action for damages to proceedings before military courts, something which
prior to that had been forbidden under military criminal procedure. Several
further changes were made to military criminal legislation between the two
World Wars.

The development of military justice in Belgium is notable for the way in
which its powers were extended. As Jacques Maes points out, “from 1831,
the number of citizens who were totally or partially removed from the juris-
diction of the ordinary criminal courts and subjected to the military courts
gradually increased”.?0 Nevertheless, between 1836 and 1978, several initia-
tives were presented to parliament in an attempt to restrict the jurisdiction of
military courts or simply calling for their total abolition. None were success-
ful.®! Although in 1958 the authority to try offences committed by soldiers
while on indefinite leave was removed from military courts, this limitation on
the jurisdiction of military courts seems to have been merely an exception.
Among the parliamentary initiatives to restrict military jurisdiction, it is
worth mentioning the one introduced in 1972 by Senator Bouwens who, for
the first time, raised the issue of the ‘corporativist philosophy’ of military jus-
tice.

In 1991, the statute governing the National Gendarmerie of Belgium was
amended to allow the corps to be demilitarized.®2 In a law dated 24 July
1992, it was determined that military criminal legislation would no longer
apply to members of that institution.

In 1992, several provisions of the 1870 Military Criminal Code were
repealed. In 1996, changes were made to the system of punishment used by
the military justice system and the death penalty was abolished for military
offences, including in wartime.®3 Lastly, it is important to point out that since
1999 there have been several parliamentary initiatives seeking to abolish mil-
itary justice in peacetime. Some have also called for it to be abolished in
wartime. The initiatives currently on the table propose amendments to article
157 of the Constitution which deals with military courts.%4

59 Francisco Jiménez y Jiménez, Introduccién al derecho penal militar, Ed. Civitas,
Madrid, 1987, p.119.

60 Jacques Maes, op. cit., p.370 [French original, free translation.]

61 In 1836, 1853, 1989, 1923, 1947, 1972, 1973, 1974, 1977 and 1978.

62 Law dated 18 July 1991.

63 Law dated 10 July 1996.

64 Bill N° 1491-99/00 and proposal dated 23 June 2000 by Members of Parliament
Vanhoutte, Tahaoui, Dardenne and Minne.
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The current situation

Belgian military criminal legislation consists of many different sets of regula-
tions: the Military Criminal Code of 1815, the Code of Military Justice of
1870, the Code of Military Criminal Procedure of 1899, the ordinary
Criminal Code of 1867 and many supplementary laws and amendments.

The Belgian military court system consists of courts martial and the Military
Court. The Cour de Cassation, the highest court within the civilian justice
system, provides the third level of jurisdiction for military matters. Military
Judicial Commissions and the Office of the Military Judge Advocate General
complete the military justice system.

In peacetime, there are two types of court martial: permanent ones and field
courts martial which accompany troops stationed or operating outside of
Belgian territory. Each permanent court martial is made up of a superior offi-
cer, who acts as president, a civilian magistrate and three officers who must
be no lower in rank than the accused. Courts- martial are courts of first
instance and are responsible for trying members of the Armed Forces up to
the rank of captain. In wartime, the King can authorize field courts martial to
be set up, both on Belgian territory and abroad. Such courts are attached to
each of the main armed services.

The Military Court constitutes the second level of jurisdiction. It is presided
by a professional military judge and also consists of an officer with the rank
of general and three superior officers. The Military Court acts as a court of
appeal. Nevertheless, depending on the rank of the accused, it is also the court
of original jurisdiction for offences involving generals and superior officers
and its decisions in such cases are unappealable.

The Office of the Military Judge Advocate General is a hierarchical body
made up of professional military judges. It has three main functions: it is the
representative of the Public Prosecutor’s Office (Ministére Publique), it is
responsible for the Judicial Police and it carries out military criminal investi-
gations. On behalf of the Public Prosecutor’s Office, the Office of the
Military Judge Advocate General brings charges before the military courts
and must ensure that all decisions and verdicts issued by the latter are proper-
ly enforced. Its director is the Judge Advocate General. Military judge advo-
cates act before courts martial and the Judge Advocate General acts before
the Military Court.

The Military Judicial Commissions are responsible for the investigative stage
of military criminal proceedings. They are attached to each court martial and

65 Although only articles 8, 10, 11, 12 and 13 of this Code are still in force.
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the Military Court. At the level of courts martial, each Military Judicial
Commission consists of a military judge advocate, who acts as president, and
two armed forces officers with the rank of captain and lieutenant. In the case
of the Military Court, the Commission is made up of the Judge Advocate
General and two officers whose rank is no lower than that of the accused. In
the case of conduct which simultaneously constitutes a minor criminal offence
and a breach of discipline, the Commissions can refer the case to the military
commander of the accused so that he can exercise his disciplinary powers.

From the point of view of composition, three types of official exercise juris-
dictional functions on the Commissions: professional military judges, civilian
judges and officers from the armed services. Professional military judges must
have a law degree and must be lawyers by profession or have held a post with-
in the judiciary. They are appointed for life by the King and are answerable to
the Ministry of Justice. However, they wear uniform and are due the same
respect as military officers in the same post. Military judges belong to the
judge advocate corps which is headed by the Judge Advocate General. The
President of the Military Court and the military judge advocates are military
judges. Civilian judges can, in certain circumstances and on a temporary basis,
perform duties within the military justice system. They are appointed by the
King and, in exceptional cases, by the commander of the military unit to
which the court martial on which they are going to sit is attached. Armed
forces officers who sit on courts martial or in the Military Court retain their
military status while they are performing their legal functions.

In both peacetime and wartime, the Belgian military criminal courts try any
criminal infraction committed by members of the military, be it a military
offence or an ordinary offence, even when it is not service-related. Therefore,
from the point of view of jurisdiction ratione personae and as far as members
of the military are concerned, military courts have extensive jurisdiction,
encompassing any ordinary or military criminal offence. However, there are a
few exceptions to this general principle. Some offences, such as tax viola-
tions and breaches of the hunting and fishing regulations, etc., even though
committed by military personnel, do not fall to the jurisdiction of military
courts. The military courts also try offences committed by civilians who are
working for the armed forces and officials who have parity of status with
armed forces officers. Military jurisdiction also applies to military personnel
on leave for a limited period and some categories of civilians who have a
specific link with the Army.¢ In addition, in wartime, the jurisdiction of the

66 Elens, J.F., “L’évolution actuelle de la justice militaire en Belgique”, in L’évolution
actuelle de la justice militaire - Huitieme Congres international, Ankara 1979
Recueils de la Société Internationale de Droit Pénal Militaire et de Droit de la Guerre,
Tom. VIII, Vol. I, p. 617.
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military courts extends to prisoners of war, foreigners who have taken refuge
in Belgium, journalists and war correspondents who have been authorized to
accompany military operations, the perpetrators of and accessories to
offences against State security or espionage, whether those concerned are
members of the military or civilians. In wartime, the military courts also try
any offence committed - whether by members of the military or civilians - on
territory under their jurisdiction where no ordinary criminal courts are in
operation.

Military courts also have the power to exercise extraterritorial jurisdiction (in
this case universal) with regard to grave breaches of the 1949 Geneva
Conventions and the two Additional Protocols of 1977.57 In wartime, within
Belgium itself, the military courts have sole jurisdiction in such cases.

From the point of view of procedure, the military courts are governed by the
1899 Code of Military Criminal Procedure and its supplementary provisions.
The Cour de Cassation has stated on several occasions that, as far as proce-
dures are concerned, the military courts are governed by special laws and that
the regulations followed in the ordinary criminal courts are not applicable,
except where specifically provided by law.%8

Lastly, it should be pointed out that victims and their successors can seek
damages within the context of military criminal proceedings. However, their
ability to do so depends on whether a criminal action has been brought, some-
thing for which the Office of the Judge Advocate General has sole responsi-
bility. If this does not occur, the victims and their successors are unable to
obtain compensation through the military courts.

4. Cameroon

Once independence had been proclaimed, Cameroon adopted its first
Constitution on 4 March 1960. It contained no specific provisions on military
criminal jurisdiction or any type of special jurisdiction for members of the
armed forces. However, at the end of 1959, military criminal jurisdiction had

67 Law dated 16 June 1993 on the penalties applicable to grave breaches of the Geneva
Conventions of 12 August 1949 and Protocols I and II of 8 June 1977 additional to
those Conventions (article 9). Although this law was amended in 1999, the jurisdic-
tion of the military courts was not affected.

68 Judgment of 6 January 1966, Cour de Cassation, French Section, Second Chamber;
Judgment of 15 February 1975, Cour de Cassation, French Section, Second Chamber;
Judgment of 5 June 1998, Cour de Cassation, French Section, Second Chamber, File
N° P980094 F.
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been introduced.®® The ordinance under which military criminal jurisdiction
was established referred back to the French Code of Military Justice of 1928,
which by that time had been repealed.””

The 1972 Ordinance

In 1972, a new Constitution was promulgated and, with some amendments’!,
it is still in force today. The Constitution contained no clauses specifically
relating to the question of military criminal jurisdiction or any type of special
jurisdiction for members of the armed forces. That same year changes were
made to the system of military criminal jurisdiction. Ordinance 72/5 of
August 1972, concerning the organization of military justice, which was later
amended by Ordinance N° 74/4 of July 1974, was to form the basis in law for
the new system. According to the new legislation, military criminal jurisdic-
tion was to be exercised by a single court, the Military Tribunal. One of the
main features of the form of military criminal jurisdiction established under
Ordinance 72/5 was its total subjugation to the executive. The Military
Tribunal and the Military Prosecutor’s Office were attached to the Ministry
responsible for the Armed Forces which had broad powers with regard to mil-
itary jurisdiction.

The composition of the Military Tribunal varied depending on whether it was
peacetime or wartime and/or a state of emergency was in force. In peacetime,
the Military Tribunal consisted of a president and one or more vice-presidents
and two advisers. The president and vice-presidents had to be members of the
military or judges from the judiciary. The advisers could be commissioned
officers or noncommissioned officers from the armed forces or judges from
the judiciary. In all cases, one of the two assessors had to be a member of the
military. In practice, all were from the military. One or more military examin-
ing magistrates were attached to the Military Tribunal. In wartime or in the
event of a state of emergency, the Military Tribunal consisted of officers
from the armed forces, with the highest-ranking officer acting as president. In
all cases, whether in peacetime, wartime or under a state of emergency, the
rank held by the members of the Military Tribunal had to be the same as, or
higher than, that of the defendant.

69 Ordinance of 31 December 1959. Successive amendments were made to it in 1961,
1963 and 1964.

70 Francisco Jiménez y Jiménez, Introduccién al derecho penal militar, Ed. Civitas,
Madrid, 1987, p.15.

71 In 1996, Law N° 96-06 of 18 January introduced some amendments into the 1972
Constitution.
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The prosecutorial function in military courts was fulfilled by the Commissaire
de Gouvernement, a senior civilian justice official, who could be assisted by
one or more alternates who could be either armed forces officers or civilian or
military judges. Nevertheless, it should be pointed out that, rather than being
responsible for bringing criminal actions, the military prosecutor could only
really encourage such action to be taken. It was the Minister for the Armed
Forces who had responsibility for bringing criminal actions. He had broad
decision-making powers with regard to whether a specific unlawful act war-
ranted the opening of criminal proceedings or whether it should be treated as
a disciplinary matter. This meant that conduct which in fact constituted a
criminal offence could be punished by the Minister for the Armed Forces as a
disciplinary matter, thereby ruling out the possibility of criminal
prosecution.”?

There were differences in the jurisdiction ratione materiae and ratione per-
sonae of the Military Tribunal depending on whether it was peacetime or
wartime and/or whether a state of emergency was in force. In peacetime, the
Military Tribunal had jurisdiction to try offences specified in the Code of
Military Justice that were committed by members of the military or persons
treated as such; civilians who were jointly responsible for, or accessories to,
an offence committed by a member of the military or a person treated as such
in a military installation or in the line of duty; and political offences con-
tained in the ordinary Criminal Code and breaches of the laws on armaments,
regardless of whether the perpetrator was a member of the military, a person
treated as a member of the military or a civilian. The jurisdiction of the
Military Tribunal could also be extended on the orders of the Minister for the
Armed Forces to include other offences such as murder, bodily harm and
armed robbery. In wartime or under a total or partial state of emergency, the
Military Tribunal had the authority to try any criminal offence, whether mili-
tary or ordinary, committed by a member of the military or person treated as
such, whether in the line of duty or not. In wartime or under a state of emer-
gency, the Military Tribunal was given broad jurisdiction to try civilians for
various types of offence.

It is important to point out that, for the purposes of military criminal jurisdic-
tion, members of the military and persons treated as such included members
of the armed forces, civilians working for the armed forces and members of
the National Gendarmerie.

72 M. Ndeby Pondy, “Evolution actuelle de la Justice Militaire au Cameroun”, in
L’évolution actuelle de la justice militaire - Huiticme Congres international, Ankara
1979, Recueils de la Société Internationale de Droit Pénal Militaire et de Droit de la
Guerre, Tom. VIII, Vol. II, p.637.
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the maximum punishment they could impose was detention for a maximum
of 90 days.

Based on the previous system of courts martial, the Code established the
General Court Martial, the Disciplinary Court Martial and the Standing Court
Martial. The first two were panels composed of armed forces officers on
active service while the latter consisted of a single member who also had to
be an officer on active service. It was not necessary to have any legal qualifi-
cations to sit on a court martial but legal advice was provided by a judge
advocate. Courts martial were not permanent courts but they could be con-
vened to hear a specific case by the “senior military authority”, namely the
superior or commanding officer of the accused. The “senior military authori-
ty” determined what type of court was appropriate, appointed its members
and designated the prosecutor from among the officers in the Judge Advocate
General’s Office. As the prosecutor was the direct agent of the senior military
authority, the chain of command was closely involved in the supervision of
any particular case. An officer from the Judge Advocate General’s Office
acted as defence counsel for the alleged offender.

In the Code of Service Discipline, the Judge Advocate General was retained
as legal adviser to the military high command. Officers from the Judge
Advocate General’s Office were responsible for performing the functions of
judge advocate, prosecutor and defence counsel in courts martial.

The system of military justice established under the Code of Service
Discipline had wide-ranging jurisdiction. As well as members of the armed
forces, any person, whether civilian or military, who was implicated in an
offence specified in the code as well as any civilians connected to the armed
forces, either through work or a family relationship, came under the jurisdic-
tion of the military courts.

Some amendments were made to the National Defence Act after it was
passed. In 1952, changes were made to one of the types of summary trial. In
1959, an amendment was introduced to allow a member of the military who
had committed an act deemed to be an offence under both military and ordi-
nary criminal law to elect trial by court martial. Also in 1959, the Court
Martial Appeal Court, made up of civilian judges from the Federal Court of
Appeal, was set up to hear appeals against sentences passed by courts martial.
Appeals against the verdicts handed down by courts martial could be heard by
the Court Martial Appeal Court, consisting of three civilian judges from the
Federal Court of Appeal. The Act also established that the last tier of jurisdic-
tion was to be exercised by the Supreme Court of Canada.

In 1968, the Army, Navy and Air Force were brought together to form the
Canadian Armed Forces or Canadian Forces. This did not have a significant
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and following the chain of command, the National Investigation Service.
Cases involving serious offences which cannot go to a summary trial must be
passed through the chain of command to the director of the Military
Prosecution Service.

The Court Martial Appeal Court constitutes the second tier of jurisdiction and
hears appeals against sentences handed down by courts martial. It comprises
a panel of three civilian judges from the Federal Court of Canada. The third
tier of jurisdiction is provided by the Supreme Court of Canada.

The Office of the Judge Advocate General is directed by the latter who must
be an officer on active service with the rank of at least Brigadier General and
a lawyer of at least ten years’ standing. The Office of the Judge Advocate
General is attached to the Ministry of National Defence and the Judge
Advocate General is responsible to the Minister. The Judge Advocate
General still acts as legal adviser to the government, the Minister of Defence
and the Canadian Forces on matters relating to military law. As a result of the
1998 reforms, the Judge Advocate General has the power to monitor and
review the military justice system. He is also responsible for supervising the
work of the Military Prosecution Service, the National Investigation Service
and the Defence Counsel Services.

The Military Prosecution Service, under the leadership of a director, is
responsible for presenting charges and conducting prosecutions at courts mar-
tial. It is made up of military lawyers. As well as acting as the prosecuting
authority, it also represents the Canadian Forces at the Court Martial Appeal
Court and the Supreme Court. The Defence Counsel Services, under the lead-
ership of a director and made up of military lawyers, is responsible for over-
seeing and providing legal advice to those facing trial. However, the accused
may elect to appoint a civilian lawyer as defence counsel. The directors of
both these services must be lawyers of at least ten years’ standing.

The National Investigation Service is a Military Police unit. It has extensive
powers of detention and, in certain circumstances, can make arrests without a
warrant. Members of the Military Police working with the National
Investigation Service have the power to investigate and bring charges before
the competent military courts. These powers also extend to offenders not nor-
mally triable by military courts, if they are on premises belonging to the
national defence system.

In terms of jurisdiction ratione personae, military justice applies to members
of the Canadian Forces on active service, members of the Canadian Forces
reserve in certain circumstances, retired personnel who have committed
offences while in service and some categories of civilian. The latter include
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The following are organs of military jurisdiction: the Court of Military
Justice (Corte de Justicia Militar), courts martial, Area Chiefs (Jefes de
Zona) and military examining magistrates. There is also the Judge
Advocate’s Office (Auditoria de Guerra) and the Military Justice Service or
Judge Advocate Corps (Servicio de Justicia Militar).

The highest court within the military justice system is the Court of Military
Justice. It is made up jointly of judges (Ministros) from the Third Division of
the Supreme Court of Justice and three serving or retired Armed Forces offi-
cers, who are appointed by the President of the Republic for a two-year peri-
od. The Court also has a prosecutor (Ministro Fiscal). The clerk of the Court
is a captain on active service attached to the Military Justice Service who is
appointed by the Court on the basis of proposals put forward by the Minister
of National Defence. The Court of Military Justice acts as an appellate court
and also settles conflicts of jurisdiction between different military courts or
between the military courts and the ordinary criminal courts.

Courts martial and Area Commanders (Comandantes de Zona) hear cases in
the first instance, depending on the grade and rank of the accused and the
type of criminal offence involved. Courts martial are made up of panel mem-
bers chosen by lot from a list of 20 officers drawn up each year by the
Minister of National Defence and have jurisdiction throughout Ecuadorian
territory. Area Commanders, who are officers from the operational military
corps and are not attached to the Military Justice Service, have authority in
the territory or military unit under their command and jurisdiction. They per-
form both an operational and a jurisdictional role.

In order to be a military examining magistrate, it is necessary to be a practis-
ing lawyer or have a degree in law and be a justice official on active service.
Military examining magistrates are responsible for the investigative stage of
the proceedings, the terms of which vary depending on whether it is peace-
time or wartime.

The Judge Advocate’s Office comes under the direction of the Judge
Advocate General (Auditor General de Guerra), who has to be a general or
superior officer on active service and a lawyer.

The Prosecutor’s Office (Ministerio Piblico) comes under the charge of a
superior or general officer attached to the Military Justice Service. It is made
up of: the Prosecutor (Ministro Fiscal), who is appointed by the Court of
Military Justice and must be a retired or serving superior or general officer
who has worked for at least ten years in the Military Justice Service;
the Military Attorney-General (Fiscal General Militar), who must be a
lawyer and officer on active service; and the military prosecutors for each
area (fiscales de zona). The latter represent the Prosecutor’s Office in each of
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ment for the use of military commanders, was being called on to play the role
of the judiciary in respect of the troops but, as pointed out by Francois
Breurec, without one of the crucial features of the judiciary: independence.

The Codes of 1928 and 1938

At the end of the 19t century, strong anti-militarist sentiment developed in
connection with several different situations, especially the trial of Captain
Alfred Dreyffus. Military jurisdiction came in for fierce criticism. Some
changes were introduced, such as the 1897 and 1899 amendments on safe-
guards for defendants, but the system essentially remained the same. The
actions of the military criminal courts during the First World War incurred
heavy criticism, especially from former combatants. Several proposals were
put forward calling for the abolition of military courts. In this context, work
got under way in 1921 to reform the Code of Military Justice, culminating
with the issuing of the Code of Military Justice for the Land Army on 9
March 1928. In 1938, the second Code of Military Justice for the Navy was
also issued.

The new codes restored jurisdiction for ordinary offences committed by mili-
tary personnel to the ordinary criminal courts and restricted the jurisdiction of
the military courts to military offences. Although the criterion of jurisdiction
ratione materiae was reintroduced, the Code of Military Justice also estab-
lished the criterion of jurisdiction ratione loci which meant that the military
courts could try any offence committed in a military installation. In 1939 the
jurisdiction of the military courts was extended to include any ordinary
offences committed by military personnel within the context of service. In the
case of the army, the courts martial were replaced by Permanent Armed
Forces Courts (Tribunaux Permanents des Forces Armées - TPFA), presided
by civilian judges. Additional judicial safeguards were provided for military
personnel facing prosecution. The new Code also sought to separate the func-
tion of commander from that of judge by creating an autonomous body within
the armed forces for military magistrates. These military magistrates, who
were responsible for the investigative phase of proceedings, came under the
authority of the Government Commissioner (Commissaire du
Gouvernement), who was responsible for discharging the prosecutorial func-
tion and directly answerable to the Minister of Defence. However, those sit-
ting on the TPFAs, including the presiding judges, remained under the
hierarchical authority of military officers with operational command. Despite
the fact that the presidents of the TPFAs were civilian judges, they were
incorporated into the ranks of the military and subject to the military hierar-
chy. These changes to military jurisdiction could not disguise the role played
by the executive in the ‘justice’ system.
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Army and Air Force courts martial are regulated along similar lines. General
Courts Martial consist of a president and four officers belonging to the branch
of the forces in question, together with a judge advocate. Apart from the lat-
ter, who must be a professional judge, the other members of the court do not
have to have any legal qualifications. The president must be an officer with
the rank of general or colonel while the other four officers must hold the rank
of captain or above. All must be on active service. General Courts Martial are
authorized to try any officer, regardless of his or her rank, as well as members
of the rank and file and non-commissioned officers, for offences punishable
with two years’ imprisonment or more.

The District Courts Martial are made up of a president, at least two officers
on active service and a judge advocate. The members of the court do not need
to have any legal qualifications, except for the judge advocate who must be a
professional judge. District Courts Martial have the authority to try members
of the rank and file and non-commissioned officers and can only impose sen-
tences of up to two years’ imprisonment.

Although the British system makes no distinction between peacetime and
wartime for the purposes of the structure of military justice, in certain cir-
cumstances, Field General Courts Martial can be convened in theatres of
operation. They are made up of a president and at least two officers on active
service. In contrast to the other forms of court martial, they are established by
the convening authority, namely, the Commander of the military unit in ques-
tion.

Naval courts martial have some specific features. They must be made up of at
least five, and not more than nine, naval officers who must hold the rank of at
least lieutenant (equivalent to the rank of captain in the Army and Air Force)
and belong to different ships or naval establishments. When the accused is a
senior officer, the members of the naval court martial must be one grade
higher. For example, in the case of an admiral, the president of the court mar-
tial must be an admiral and the other members captains (equivalent to the
rank of colonel in the Army). A judge advocate must also participate in naval
courts martial.

The Court Martial Appeal Court provides the second tier of jurisdiction and,
as such, hears appeals against sentences handed down by courts martial. It is
made up of an uneven number of senior professional judges and not less than
three. They come from the ordinary justice system and are appointed by the
President of the Criminal Division of the Court of Appeal, the Lord Chief
Justice, with the agreement of the Lord Chancellor. A minimum of three
judges hear the case and the panel must always have an odd number of
judges. The panel normally consists of one Appeal Court judge or the Lord
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jurisdiction for trials against army generals and naval admirals as well as for
members of courts martial and judge advocates who have committed offences
in the course of carrying out their duties. It is also the court of review and
appeal for judgments handed down by the courts martial.

Permanent courts martial are made up of three panel members, two of whom
must be officers with the rank of at least major. The third member can be a
lawyer who is formally attached to the military. The highest-ranking and
longest-serving officer presides over the court martial. The panel members
are appointed by the Martial Court on the basis of names put forward by the
Minister of Defence. Courts martial are the courts of original jurisdiction for
all cases brought against superior and subordinate officers of the Armed
Forces, members of the troop and civilians who are subject to military juris-
diction. They also hear appeals relating to proceedings conducted initially by
the permanent military first instance judges. The permanent courts martial
also perform the functions of sentencing tribunals (tribunales de ejecucion de
sentencia).

Permanent military trial judges must be members of the military on active
service or lawyers who have been incorporated into the military and hold the
rank of at least captain or, in the case of the navy, lieutenant. They are
appointed by the respective court martial from a list of three officers and
three lawyers submitted by the Minister of Defence for each court. Permanent
military first instance judges have a dual role: they act as examining magis-
trate (juez de instruccion) for all offences for which courts martial are the
competent court of original jurisdiction and the trial judge (juez de la causa)
in cases of desertion, disobedience and types of insubordination which do not
involve insulting or physically assaulting a superior. Permanent military
courts of first instance (juzgados militares permanentes de primera instancia)
also act as courts of preliminary investigation (tribunales de control).

The post of temporary examining magistrate is provided for in the event that
no permanent military first instance judge is available for the jurisdictional
territory in question. In such circumstances, the commander of the garrison
concerned may appoint officers under his command to act as temporary
examining magistrate and temporary prosecutor and swear them in.

For the purposes of military criminal jurisdiction, the Code interprets
‘wartime’ to mean when war has been declared as well as when it exists de
facto. The suspension of constitutional guarantees through presidential decree
is also treated in the same way as wartime. Under military criminal jurisdic-
tion in wartime, the permanent peacetime military courts can carry on operat-
ing but only by implementing the extraordinary wartime procedures. Military
criminal jurisdiction in wartime consists of the commanders-in-chief of the
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