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Introduction

Let us be clear that, for human rights to have
true legal protection, it is not enough - on the
contrary, it is dangerous - simply to satisfy
formal legal requirements [and] maintain a
semblance of legal protection which reduces
vigilance and, what is more, only gives the
illusion of justice.

Dalmo De Abreu Dallari!

The administration of justice plays a vitally important role in the safeguarding
and protection of human rights. Having an independent and impartial judicia-
ry that is free from interference and pressure from the other branches of gov-
ernment and which can guarantee the due process of law is crucial for the
enjoyment and protection of human rights and a condition sine qua non for
observance of the rule of law. In the words of the Inter-American
Commission on Human Rights, “the independence of the judiciary is an
essential requisite for the practical observance of human rights”.2 The many
different international human rights instruments, whether they be conventions
or declarations, universal or regional, therefore contain numerous clauses
relating to the administration of justice. The existence of independent and
impartial courts and the observance of the norms of due process are basic
requirements for the proper administration of justice established under inter-
national human rights law.

1 Dalmo De Abreu Dallari, “Jurisdicciones nacionales y derechos humanos”, in
“Jornadas Internacionales contra la Impunidad, Comision Internacional de Juristas y
Comisién Nacional Consultiva de Derechos Humanos de Francia, Geneva, 1993,
p-209. [Spanish original, free translation.]

2 The Situation of Human Rights in Cuba: Seventh Report, document of the
Organization of American States OEA/Ser.L/V/IL.61, doc. 29, rev. 1, 1983, p.67,
paragraph 2.
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The wellknown quotation from French statesman Georges Clémenceau to the
effect that “military justice is to justice what military music is to music”
reflects the enormous controversy that military courts have always prompted.
Many staunch defenders of military jurisdiction have traditionally brushed off
any criticisms of it by claiming that the arguments used against it are anti-
militarist. The question is not whether or not the existence of armies is justi-
fied. The crux of the matter is whether military justice can satisfy the
requirements laid down in general principles and international standards that
courts should be independent and impartial and guarantee due process as well
as compliance with the State’s international obligations with regard to human
rights.

The reality is that, on the whole, as far as ensuring that justice is dispensed
independently and impartially is concerned, military courts do not adhere to
general principles and international standards and their procedures are in
breach of due process. In many countries, so-called ‘military justice’ is orga-
nizationally and operationally dependent on the executive. Military judges are
often military personnel on active service who are subordinate to their respec-
tive commanders and subject to the principle of hierarchical obedience. The
actions of ‘military justice’ are all too often responsible for numerous injus-
tices and denying human rights. Whether military courts can observe the right
to be tried and judged by an independent and impartial tribunal with full
respect for judicial guarantees remains open to question. Military courts are
often used to try civilians. On that subject, the United Nations Special
Rapporteur on the independence of judges and lawyers concluded that “inter-
national law is developing a consensus as to the need to restrict drastically, or
even prohibit, that practice”.3 In some countries, military courts try juveniles
under 18 years of age. The right to conscientious objection to military service
is often undermined, if not violated, as a result of the actions of ‘military
justice’. In many countries, domestic legislation allows military courts to
have such broad powers that any offence committed by a member of the mili-
tary falls to their jurisdiction so that military privilege becomes a true class
privilege.

The question of ‘military justice’ transcends the judicial sphere and goes to
the very heart of observance of the rule of law. In many countries, military
jurisdiction and the esprit de corps that has characterized it have turned mili-
tary courts into true instruments of military power that have been wielded
against civilian power. Military courts often remove members of the armed
forces and military institutions from the rule of law and the scrutiny of soci-
ety. In numerous countries, ‘military justice’ suffers from the same lack of

3 United Nations document E/CN.4/1998/39/Add. 1, paragraph 78.
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transparency as the military institutions. In 1979, Judge Advocate General
John Gilissen noted that in several countries “the issue of military justice is
shrouded in the secrecy that enshrouds the whole military organization”.*
This is still very much the case in several countries.

The administration of justice by military courts has been a matter of concern
for the international systems of human rights protection. Early on in their
existence, several United Nations mechanisms expressed their concern about
‘military justice’. For example, it is worth highlighting the work done by the
Committee set up under the auspices of the Commission on Human Rights on
the right of every individual not to be subjected to arbitrary arrest, detention
or exile (1956-1962). In its final report, when noting the practice of granting
military courts jurisdiction over civilians in times of emergency, the
Committee recommended that the prison sentences imposed by such courts
should conform to ordinary criminal procedures and that detainees should
have the right to be tried by ordinary courts.® Later on, the Sub-Commission
on Prevention of Discrimination and Protection of Minorities commissioned
a study into the question of equality in the administration of justice. In his
final report in 1969, the Special Rapporteur in charge of the study,
Mr. Mohammed Ahmed Abu Rannat, recommended that civilians accused of
political offences should not be tried by military courts and that members of
the military responsible for ordinary offences should be tried by the ordinary
criminal courts.® More recently, in 1999, the Inter-American Court of Human
Rights stated that “[w]hen a military court takes jurisdiction over a matter that
regular courts should hear, the individual’s right to a hearing by a competent,
independent and impartial tribunal previously established by law and, a
fortiori, his right to due process are violated. That right to due process, in
turn, is intimately linked to the very right of access to the courts”.”

But one of the practices which has aroused greatest concern and criticism has
been the use of military jurisdiction to try members of the armed forces and
police who have committed gross human rights violations amounting to
crimes. Experience has shown that this practice is one of the greatest sources

4 John Gilissen, «Evolution actuelle de la justice militaire - Rapport général», in
Huitiéme Congres International, Ankara, 11-15 octobre 1979, L’Evolution actuelle de
la justice militaire , Recueils de la Société internationale de droit pénal militaire et de
droit de la guerre, VIII, Volume 1, Brussels, 1981, p. 28 [French original, free transla-
tion.]

5 United Nations document E/CN.4/826/Rev.1, 1962, paragraphs 786 and 787.

United Nations document E/CN.4/Sub.2/296, 10 June 1969, paragraphs 538 and 552.

7  Inter-American Court of Human Rights, Judgment dated 30 May 1999, Case of
Castillo Petruzzi and others v. Peru, in Series C: Decisions and Judgments No. 52,
paragraph 128.

o))
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of impunity in the world. In cases of extrajudicial execution, torture and
enforced disappearance of civilians committed by members of the military or
police, military courts deny the victims and their relatives the right to an
effective remedy and the right to know the truth. This constitutes a breach of
the State’s obligation to investigate, punish and provide reparation for gross
human rights violations. For several decades the international community has
been expressing its concern about this practice and stressing the need for the
ordinary courts to try such offences and bring the perpetrators to justice. For
example, it is worth mentioning the Meeting of Experts held in 1979, in
preparation for the IV United Nations Congress on Crime Prevention and
Treatment of Offenders held in 1981, which pointed to the need to retain
civilian jurisdiction for the punishment of abuses of power. The human rights
treaty bodies and mechanisms of the United Nations Commission on Human
Rights, as well as the Inter-American Court and Commission on Human
Rights, have unanimously found this practice to be incompatible with interna-
tional human rights law. They have also taken the view that gross human
rights violations - such as extrajudicial executions, torture and enforced dis-
appearance - carried out by members of the military or police cannot be con-
sidered to be military offences, service-related acts or offences committed in
the line of duty (delitos de funcion). As Dalmo De Abreu Dallari pointed out,
“there is no valid reason, from the moral or legal point of view, to remove
from the jurisdiction of the ordinary courts a member of the military who has
committed an offence defined as such under ordinary criminal legislation”.8
This study does not try to address all the questions raised as a result of the
administration of justice by military courts. It focuses on the practice of using
military courts to try members of the military or police who have carried out,
or aided and abetted the carrying out of, human rights violations. There has
certainly been a lack of regulation on this issue on the part of international
human rights instruments. So far only two instruments contain specific
restrictions on military jurisdiction with regard to gross human rights viola-
tions. They are the United Nations Declaration on the Protection of All
Persons from Enforced Disappearance and the Inter-American Convention on
Forced Disappearance of Persons. However, the issue should be approached
from the perspective of whether or not military jurisdiction is compatible
with the obligations incumbent under international human rights law with
regard to both the administration of justice and gross violations of human
rights. The gap in terms of regulation has also been filled by the jurispru-
dence and doctrine developed by the bodies and mechanisms of the inter-
governmental human rights systems.

8  Dalmo De Abreu Dallari, op. cit., p. 213.
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Military jurisdiction exists in many States. Some countries even place mem-
bers of their police forces under the jurisdiction of military courts or have
special courts (police jurisdiction) for these public servants. However, the
idea that “where there is an army, there is military justice” is not true and an
increasing number of countries with military forces have abolished military
jurisdiction either completely or at least in peacetime. It is often said that
‘military justice’ has been with us ever since armies came into being but, in
the light of developments in historical research, this assertion does not appear
to be quite correct. Looked at from the point of view of domestic legislation,
military jurisdiction as an institution presents a rich and heterogeneous
panorama. In terms of personal, territorial, temporal and subject-matter juris-
diction, national legislation regulates military justice in a wide variety of
ways. Military jurisdiction varies in terms of functions, composition and
operation from one country to another. The position of military courts within
the structures of the state and their relationship to the judiciary also vary.

The study is divided into two main parts. Part I looks at military jurisdiction
in the light of international human rights law. It examines whether the prac-
tice of trying members of the military and police who have perpetrated or
aided and abetted the carrying out of gross human rights violations in military
courts is compatible with the requirements of international human rights law
(Section I, Part I). It also gives a systematic description of the jurisprudence
and doctrine developed by the various universal and regional systems of
human rights protection (Section II, Part I). Part II looks at how different
countries regulate military jurisdiction through their domestic legislation.
First of all, it examines certain aspects of constitutional regulation and trends
in the evolution of ‘military justice’ (Section I, Part II). Secondly, it looks at
the history and current situation of several national ‘military justice’ systems
(Section II, Part II).

The subject of military courts is vast and complex but also undoubtedly vital
for the administration of justice. If there is to be proper administration of jus-
tice and full observance of the right to a fair trial and if impunity for gross
human rights violations is to be eradicated, it is essential for military courts to
be fairly and appropriately regulated in accordance with international human
rights law. In this sense the growing number of countries in which military
jurisdiction is being reformed is encouraging. Many countries have abolished
military courts in peacetime. Other countries have introduced safeguards into
their constitutions or legislation in order to ensure that gross human rights
violations and the trial of civilians are removed from military jurisdiction.
Several countries have amended their laws to ensure that members of the mil-
itary who commit military offences enjoy the safeguards that are necessary
for a fair trial. Lastly, it is important to mention the work being done on the
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question of the administration of justice through military tribunals by the
United Nations Sub-Commission on Promotion and Protection of Human
Rights which is expected to conclude with the drafting of international stan-
dards on military jurisdiction.

Lastly, the author would like to thank Amanda Roelofsen for her contribution
to the research on military courts in the United States of America and the
United Kingdom as well as on the jurisprudence of the European Court of
Human Rights. The author would also like to give special thanks to Sergio
Polifroni, a lawyer working with the International Commission of Jurists, for
the constant and invaluable help he has provided in the carrying out of this
study.

Federico Andreu-Guzman
Senior Legal Adviser
International Commission of Jurists
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Section |

The General Framework

1. International Law and Military Jurisdiction

With the exception of the Declaration on the Protection of All Persons from
Enforced Disappearance and the Inter-American Convention on Forced
Disappearance of Persons, there are no specific norms, of either a treaty-
based or declaratory nature, within international human rights law relating to
military offences, military jurisdiction or military “justice”. Other fields of
international law do contain provisions on military jurisdiction, most of them
relating to aspects of international, military! or judicial cooperation, or extra-
dition. In the case of extradition, several treaties talk about the notion of a
“purely military offence”? or “essentially military crimes”® while others talk
about “offences under military law which are not offences under ordinary
criminal law”.* While in multi-lateral treaties extradition does not apply in
principle to military offences’, this principle has become somewhat tempered

1 For example, the London Convention of 19 June 1951 between the Parties to the
North Atlantic Treaty regarding the Status of their Forces.

2 For example, article 3 of the Extradition Convention adopted in Montevideo in 1933,
article 7.1 (c) of the European Convention on the Supervision of Conditionally
Sentenced or Conditionally Released Offenders, article 11 (d) of the European
Convention on the Transfer of Proceedings in Criminal Matters, and article 6 (b) of
the European Convention on the International Validity of Criminal Judgements.

3 For example, Article 20 of the Treaty on International Law, adopted in Montevideo in
1940.

4 Article 4 of the 1957 European Convention on Extradition. The United Nations
Model Treaty on Extradition (article 3 (c)) contains a similar clause. It is also worth
mentioning the 1940 Montevideo Treaty on International Law, article 20 of which
refers to «essentially military offences, exclusive of those governed by the common
law».

5  For example, the 1957 European Convention on Extradition, the United Nations
Model Treaty on Extradition and the 1940 Montevideo Treaty on International Law.
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with the emergence of a large number of bilateral® and multi-lateral” treaties
which include military offences on the list of extraditable offences. The same
can be said for judicial cooperation where all texts remit to domestic legisla-
tion whenever the treaty in question does not define what is to be understood
by a “military offence”.8

The starting point for addressing the practice of trying military or police per-
sonnel who have committed human rights violations in military courts should
therefore be the international principles and standards which apply to the
international obligations States have with regard to human rights matters.
This means analyzing military jurisdiction in the light of their international
obligations with regard to the administration of justice as well as the obliga-
tions which come into play whenever human rights are violated. The latter
concern the State’s legal duty to investigate human rights violations, bring to
trial and punish the perpetrators, award compensation and provide the victims
and their families with an effective remedy and the right to know the truth.
Overall these obligations with which the State must comply where human
rights are concerned constitute what jurisprudence and doctrine call the
State’s duty of guarantee. There is therefore a direct correlation between, on
the one hand, the phenomenon of military jurisdiction and human rights vio-
lations committed by members of the military and police and, on the other,
the principles, norms and standards relating to the right to a fair trial by an
independent and impartial court, the right to judicial protection and an effec-
tive remedy, the obligation to prosecute and punish those responsible for
human rights violations, the rights of the victims of human rights violations,
especially the right to reparation and the right to know the truth, and the
impunity of those responsible for human rights violations.

The issue of military jurisdiction and human rights violations also pertains to
the criminal sphere and therefore the notion of “gross human rights viola-
tions”. Under international law, torture, summary, extra-legal or arbitrary
executions and enforced disappearances, among others, are deemed to be

6  André Huet and Renée Koering-Joulin, Droit pénal international, Presses universi-
taires de France, Paris, 1993, p.365.

7  For example, the Caracas Agreement on Extradition, adopted by Ecuador, Bolivia,
Peru, Colombia and Venezuela in 1911, article 2.22 (e) of which lists desertion from
the Navy or Army while at sea as an extraditable offence.

8 In some treaties such referral is implicit while in others it is explicit. For example,
Article 20 of the 1940 Montevideo Treaty on International Penal Law expressly
remits to domestic law and states that “the determination of the character of the
offences involved appertains exclusively to the authorities of the requested State”.
Article 4 of the 1933 Montevideo Convention on Extradition contains an identical
clause.
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gross human rights violations. The United Nations General Assembly has
repeatedly pointed out that extrajudicial, summary or arbitrary executions and
torture constitute gross human rights violations.” The Declaration on the
Protection of All Persons from Enforced Disappearance reiterates that
enforced disappearance is a gross human rights violation.!? The jurisprudence
developed by international human rights protection bodies is in agreement on
this issue. The United Nations Human Rights Committee has repeatedly stat-
ed that torture, extrajudicial execution and enforced disappearance constitute
gross human rights violations.!! Doctrine also concurs with this, even though
it has indiscriminately used “blatant” or “flagrant” as synonyms for “gross”.
For example, the conclusions of the 1992 “Maastricht Seminar on the Right
to Restitution, Compensation and Rehabilitation for Victims of Gross
Violations of Human Rights and Fundamental Freedoms” state that “the
notion of gross violations of human rights and fundamental freedoms includes
at least the following practices: genocide, slavery and slavery-like practices,
summary or arbitrary executions, torture, disappearances, arbitrary and pro-
longed detention, and systematic discrimination.”12

One of the criteria for determining whether violations can be deemed to be
gross is whether or not the human rights in question are non-derogable. For
example, the Inter-American Court of Human Rights stated that “[acts] such

9  See, for example, Resolutions N° 53/147 of 9 December 1998 on “extrajudicial, sum-
mary or arbitrary executions” and N° 55/89 of 22 February 2001 on “torture and other
cruel, inhuman or degrading treatment”. For several decades, numerous United
Nations bodies have been making similar rulings. For example, with regard to torture,
the Sub-Commission on Prevention of Discrimination and Protection of Minorities in
its Resolution 7 (XXVII) of 20 August 1974.

10 Article 1 (1) of the Declaration on the Protection of All Persons from Enforced
Disappearance.

11 See, for example, the decision dated 29 March 1982, Communication N° 30/1978, in
the case of Bleier Lewhoff and Valiiio de Bleier v. Uruguay; the decision dated 31
March 1982, Communication N° 45/1979, in the case of Pedro Pablo Carmargo v.
Colombia; and the Concluding Observations of the Human Rights Committee -
Burundi of 3 August 1994, in United Nations document CCPR/C/79/Add.41, para-
graph 9. Mr Theo van Boven, Special Rapporteur on the United Nations Sub-
Commission on Prevention of Discrimination and Protection of Minorities also
described them in this way when developing the draft basic principles and guidelines
on the right to reparation for victims of gross violations of human rights and interna-
tional humanitarian law (See United Nations documents E/CN.4/1997/104,
E/CN.4/Sub.2/1996/17 and E/CN.4/Sub.2/1993/8).

12 Maastricht Seminar on the Right to Restitution, Compensation and Rehabilitation for
Victims of Gross Violations of Human Rights and Fundamental Freedoms, held at the
Netherlands Institute of Human Rights - Studie-en Informatiecentrum Menserecten,
(SIM), Seminar on the Right to Restitution, Compensation and Rehabilitation for

Victims of Gross Violations of Human Rights and Fundamental Freedoms, University
of Limburg, Maastrich, special SIM publication, N° 12, p. 17.
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as torture, summary, extra-legal or arbitrary executions and forced disappear-
ances, all of which are prohibited since they contravene non-derogable rights
recognized by international human rights law”!3 were gross violations of
human rights. As stressed by the Human Rights Committee in General
Comment N° 29, “States parties may in no circumstances invoke article 4 of
the [International] Covenant [on Civil and Political Rights] as justification for
acting in violation of humanitarian law or peremptory norms of international
law, for instance by taking hostages, by imposing collective punishments,
through arbitrary deprivations of liberty or by deviating from fundamental
principles of fair trial, including the presumption of innocence”!4. In the
same Comment, the Committee pointed out that under no circumstances can
acts such as abduction, unacknowledged detention, deportation or forcible
transfer of population without grounds permitted under international law, or
advocacy of national, racial or religious hatred that would constitute incite-
ment to discrimination, hostility or violence, be committed.!> Given that they
involve non-derogable human rights, such acts constitute gross violations of
human rights and must therefore be prosecuted and punished in a court of
law.

2. The State’s Duty of Guarantee

In the international sphere, from the moment that the human being was
deemed to be a “legal person, endowed with the capacity to have rights and to
make use of them before the authorities”1®, the notion that a duty of guaran-
tee was incumbent on the State — as a full international legal person — began
to emerge. Dating back to the precedents set by the Treaty of Los Olivos in
1660 and later on the various conventions agreed between States in order to
protect their subjects when on foreign territory,!” each human being is nowa-
days recognized under international law as a legal person'8. In the branch of

13 Inter-American Court of Human Rights, Judgment of 14 March 2001, Case of Barrios
Altos (Chumbipuma Aguirre and others v. Peru), paragraph 41.

14 General Comment N° 29, “States of Emergency (Article 4)”, adopted on 24 July 2001
during the 1950th meeting, paragraph 11.

15 Ibid., paragraph 13 (b), (d) and (e).

16 Loschack, D., «Mutation des droits de I’homme et mutation du droit», in Revue inter-
disciplinaire de droit comparé, Vol. 13, p.55, 1984. [French original, free translation.]

17 These kinds of treaties gave rise to what is known today as diplomatic protection.

18 Permanent International Court of Justice, Judgment of 3 March 1928, on the matter
relating to the Competence of the Dantzig Tribunals, Series B. N° 15, p. 17.
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international law that deals with human rights, the individual is the quintes-
sential legal person in respect of whom the State has legal obligations of an
international nature as well as an acknowledged, though limited, ability to
take action at an international level.!® One of the precedents which have
made it possible for the individual to act as a legal person at the international
level, from the Americas, was the Washington Convention of 20 December
1907, which led to the setting up of the short-lived Central American Court of
Justice. International human rights law recognizes that individuals have rights
and at the same time places “correlative obligations on States”20. According
to the International Court of Justice, this relationship is not subject to the
principle of reciprocity as is usually the case in international law.2! In the
view of the European Commission of Human Rights, this is due to the essen-
tially objective nature of human rights: “the obligations to which the States
parties have subscribed in the [European] Convention [on Human Rights] are
of an essentially objective nature in that they seek to protect the fundamental
rights of individuals against transgressions on the part of the States parties
rather than to establish subjective rights between States parties.”?2 The pur-
pose of human rights treaties, as the Inter-American Court of Human Rights
has pointed out, is “to guarantee the enjoyment of individual human beings of
those ri2g3hts and freedoms rather than to establish reciprocal relations between
States”=.

Broadly speaking, international human rights law places two types of obliga-
tion on the State: firstly, the duty to refrain from violating human rights and,
secondly, the duty to guarantee that those same rights are respected. The first
comprises that set of obligations which is directly connected with the State’s
duty to refrain from violating human rights (whether by act or omission) and
which also involves ensuring that, by adopting the necessary measures, such
rights are actively enjoyed. The second, on the other hand, concerns the

19  Sudre, Frédéric, Droit international et européen des droits de I’homme, Presses uni-
versitaires de France, Paris 1989, paragraph 45 and following.

20 Dupuy, Pierre-Marie, Droit international public, Ed. Dalloz, Paris 1992, paragraph
193. [French original, free translation.]

21 International Court of Justice, Advisory Opinion of 21 June 1971, “Legal
Consequences for States of the Continued Presence of South Africa in Namibia
(South West Africa) notwithstanding Security Council Resolution 276 (1970) (1970-
1971)”, in Recueil des arréts, avis consultatifs et ordonnances, p. 55, paragraph 122.

22 European Commission of Human Rights, Communication No 788/60, Anuario de la
Comisién Europea de Derechos Humanos, volume 4, p. 139 and following. [French
original, free translation.]

23 Inter-American Court of Human Rights, Advisory Opinion OC-1/82, 24 September
1982, “Other Treaties” Subject to the Consultative Jurisdiction of the Court, in
Series A: Judgments and Opinions - N°1, paragraph 24.
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State’s obligation to prevent violations, investigate them, bring to justice and
punish their perpetrators and provide reparation for any damage caused. The
State therefore takes on a legal role as the garantor of human rights and, as
such, has a fundamental obligation to protect and safeguard those rights. It is
on this basis that jurisprudence and doctrine have developed the concept of a
duty of guarantee as the core notion on which the State’s legal role with
regard to human rights is founded. The legal relationship between individual
and State, as far as human rights are concerned, is a complex one in which
the former is the holder of the right and the latter the holder of the obliga-
tions. The State is legally bound to refrain from violating the rights of the
individual, to ensure that, by adopting the necessary measures, such rights
can be actively enjoyed and to safeguard those same rights, which means that
it must prevent violations from occurring, investigate them, punish those
responsible and provide reparation for any damage caused. The State is there-
fore placed in the legal position of being the guarantor of human rights and,
as such, has a fundamental obligation to protect and safeguard those rights.
Consequently, the State is the guarantor that individuals will be able to fully
enjoy those rights and as such must comply with its international obligations,
whether they be treaty-based or customary.

The notion of a duty of guarantee has become an essential referent for the
human rights monitoring work carried out by United Nations missions in dif-
ferent countries of the world. For example, the United Nations Observer
Mission in El Salvador (ONUSAL) summarized the duty of guarantee as a set
of “obligations to guarantee or protect human rights... consist[ing] of the
duty to prevent conduct that is against the law and, should it occur, to investi-
gate it, bring to justice and punish those responsible and compensate the vic-
tims”24. The jurisprudence developed by international human rights tribunals
as well as by quasi-jurisdictional human rights bodies, such as the United
Nations Human Rights Committee and the Inter-American Commission on
Human Rights, concurs in seeing this duty of guarantee as consisting of five
basic obligations which the State must honour: the obligation to investigate,
the obligation to bring to justice and punish those responsible, the obligation
to provide an effective remedy for the victims of human rights violations, the
obligation to provide fair and adequate compensation to the victims and their
relatives, and the obligation to establish the truth about what happened.

24 United Nations Observer Mission in El Salvador, ONUSAL, Report of 19 February
1992, United Nations document A/46/876 S/23580, paragraph 28. [Spanish original,
free translation]
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This duty of guarantee is founded on both international customary law and
international treaty law. It is a feature which has been expressly enshrined in
several human rights treaties: the International Covenant on Civil and
Political Rights (article 2) and the Convention against Torture and Other
Cruel, Inhuman and Degrading Treatment or Punishment, the International
Convention on the Elimination of All Forms of Racial Discrimination (article
6), the Convention on the Elimination of All Forms of Discrimination against
Women (article 2 (c)), the American Convention on Human Rights (article 1,
1), the Inter-American Convention on Forced Disappearance of Persons (arti-
cle 1), the Inter-American Convention to Prevent and Punish Torture (article
1), and the African Charter on Human and Peoples’ Rights (article 1), among
others. This duty is also reiterated in declaratory texts such as the Declaration
on the Protection of All Persons from Enforced Disappearance and the
Principles on the Effective Prevention and Investigation of Extra-Legal,
Arbitrary and Summary Executions.?

In its analysis of article 1 (1) of the American Convention on Human Rights,
the Inter-American Court of Human Rights pointed out that States parties
have contracted a general obligation to protect, respect and guarantee each
and every one of the rights enshrined in the American Convention and that
therefore: “the States must prevent, investigate and punish any violation of
the rights recognized by the Convention and, moreover, if possible attempt to
restore the right violated and provide compensation as warranted for damages
resulting from the violation... [In addition,] [t]he State has a legal duty to
take reasonable steps to prevent human rights violations and to use the means
at its disposal to carry out a serious investigation of violations committed
within its jurisdiction, to identify those responsible, to impose the appropriate
punishment and to ensure the victim adequate compensation”.20

The Inter-American Commission on Human Rights has also deemed the duty
of guarantee to be an essential element of human rights protection: “In other
words, the States have a duty to respect and to guarantee the fundamental
rights. These duties of the States, to respect and to guarantee, form the corner-
stone of the international protection system since they comprise the States’
international commitment to limit the exercise of their power, and even of
their sovereignty, vis-a-vis the fundamental rights and freedoms of the indi-
vidual. The duty to respect entails that the States must ensure the effective-
ness of all the rights contained in the Convention by means of a legal,

25 United Nations General Assembly, Resolution 44/162 of 15 December 1989.
26 Inter-American Court of Human Rights, Judgment of 29 July 1988, Veldzquez

Rodriguez Case, in Series C: Decisions and Judgments, N° 4, paragraphs 166 and
174.
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political and institutional system appropriate for such purposes. The duty to
guarantee, for its part, entails that the States must ensure the effectiveness of
the fundamental rights by ensuring that the specific legal means of protection
are adequate either for preventing violations or else for reestablishing said
rights and for compensating victims or their families in cases of abuse or mis-
use of power. These obligations of the States are related to the duty to adopt
such domestic legislative provisions as may be necessary to ensure exercise
of the rights specified in the Convention (Article 2). As a corollary to these
provisions, there is the duty to prevent violations and the duty to investigate
any thatZ(;ccur since both are obligations involving the responsibility of the
States”.

The obligations which go to make up the duty of guarantee are, by their very
nature, complementary and are not alternatives or substitutes for each other.
For example, the United Nations Special Rapporteur on extrajudicial,
summary or arbitrary executions considered that: “Governments are obliged
under international law to carry out exhaustive and impartial investigations
into allegations of violations of the right to life, to identify, bring to justice
and punish their perpetrators, to grant compensation to the victims or their
families, and to take effective measures to avoid future recurrence of such
violations. The first two components of this fourfold obligation constitute in
themselves the most effective deterrent for the prevention of human rights
violations [...] The recognition of the right of victims or their families to
receive adequate compensation is both a recognition of the State’s responsi-
bility for the acts of its organs and an expression of respect for the human
being. Granting compensation presupposes compliance with the obligation to
carry out an investigation into allegations of human rights abuses with a view
to identifying and prosecuting their perpetrators. Financial or other compen-
sation provided to the victims or their families before such investigations are
initiated or concluded, however, does not exempt Governments from this
obligation” 28

The obligations that go to make up the duty of guarantee are clearly interde-
pendent. For example, the obligation to bring to justice and punish those
responsible for human rights violations is closely related to the obligation to
investigate the facts. Nevertheless, as Juan Méndez has pointed out, “it is not
possible for the State to choose which of these obligations it should fulfill”.2%

27 Report N° 1/96, Case 10,559, Chumbivilcas (Peru), 1 March 1996.

28 United Nations document E/CN.4/1994/7, paragraphs 688 and 711.

29 Méndez, Juan, «Derecho a la Verdad frente a las graves violaciones a los derechos
humanos», in La aplicacion de los tratados de derechos humanos por los tribunales
locales, CELS, compiled by Martin Abregi - Christian Courtis, Editores del Puerto
s.r.l, Buenos Aires, 1997, p. 526. [Spanish original, free translation]
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There are no subsidiary or conditional obligations. The fact that each of them
can be discharged separately does not therefore mean that the State is not
obliged to comply with each and every one of them. The Inter-American
Commission on Human Rights has stated on many occasions that the granting
of compensation to victims or their relatives and the establishment of “Truth
Commissions” do not in any way relieve the State of its obligation to bring
those responsible for human rights violations to justice and to ensure that they
are punished.30 In the case of Chile, the Inter-American Commission on
Human Rights specifically stated that: “The Government’s recognition of
responsibility, its partial investigation of the facts and its subsequent payment
of compensation are not enough, in themselves, to fulfil its obligations under
the Convention. According to the provisions of Article 1.1, the State has the
obligation to investigate all violations that have been committed within its
jurisdiction, for the purpose of identifying the persons responsible, imposing
appropriate punishment on them, and ensuring adequate reparations for the
victim.”3! In the case of El Salvador, the Inter-American Commission on
Human Rights pointed out that, despite the important role played by the Truth
Commission in establishing the facts regarding the most serious violations
and in promoting national reconciliation, the institution of this type of com-
mission: “[cannot] be accepted as a substitute for the State’s obligation,
which cannot be delegated, to investigate violations committed within its
jurisdiction, and to identify those responsible, punish them, and ensure ade-
quate compensation for the victim [...] all within the overriding need to com-
bat impunity”.32 The autonomous nature of each of the obligations that
comprise the duty of guarantee has also been taken up by the Inter-American
Court of Human Rights. The Court has stated that, even though a victim of
human rights violations may choose not to accept the compensation due to
him or her, this does not relieve the State of its obligation to investigate the
facts and ensure that the perpetrators are brought to justice and punished. The
Inter-American Court of Human Rights considered that: “even though the
aggrieved party may pardon the author of the violation of his human rights,
the State is nonetheless obliged to sanction said author... The State’s obliga-
tion to investigate the facts and punish those responsible does not erase the

30 Inter-American Commission on Human Rights, Report N° 28/92, Cases 10,147,
10,181, 10,240, 10,262, 10,309 and 10,311 (Argentina), 2 October 1992, paragraph
52.

31 Inter-American Commission on Human Rights, Report N° 36/96, Case 10,843
(Chile), 15 October 1996, paragraph 77. See also Inter-American Commission on
Human Rights, Report N° 34/96, Cases 11,228, 11,229, 11,231 and 11,282 (Chile),
15 October 1996, paragraph 76; and Report N° 25/98, Cases 11,505, 11,532, 11,541,
11,546, 11,549, 11,569, 11,572, 11,573, 11,583, 11,585, 11,595, 11,652, 11,657,
11,675 and 11,705 (Chile), 7 April 1998, paragraph 50.

32 Inter-American Commission on Human Rights, Report N 136/99, Case 10,488,
Ignacio Ellacuria S.J. and others (El Salvador), 22 December 1999, paragraph 230.
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consequences of the unlawful act in the affected person. Instead, the purpose
of that obligation is that every State Party ensure, within its legal system, the
rights and freedoms recognized in the Convention”.33

A State does not only become internationally accountable when, through the
active participation or negligence of its agents, it infringes a right of an indi-
vidual but also when it fails to take appropriate action to investigate the facts,
curb any criminal behaviour and compensate the victims and their relatives.
Therefore, when a State breaches its duty of guarantee or fails to exercise it, it
is answerable at an international level. This principle was established early on
in international law, one of the first precedents set on the matter in jurispru-
dence being the judgment handed down by Professor Max Huber on 1 May
1925 concerning British claims for damages caused to British subjects in the
Spanish part of Morocco.?* So, as noted by the United Nations Observer
Mission in El Salvador, failure to observe this duty of guarantee is not limited
solely to the preventive aspects: “State responsibility can ensue not only as a
result of a lack of vigilance in preventing harmful acts from occurring but
also as a result of a lack of diligence in criminally prosecuting those responsi-
ble for them and in enforcing the required civil penalties” 3>

3. The Administration of Justice

As pointed out by Param Cumaraswamy, the United Nations Special
Rapporteur on the independence of judges and lawyers, “the requirements of
independent and impartial justice are universal and are rooted in both natural
and positive law. At the international level, the sources of this law are to be
found in conventional undertakings, customary obligations and general prin-
ciples of law. [...] the underlying concepts of judicial independence and
impartiality [...] are ‘general principles of law recognized by civilized
nations’ in the sense of Article 38 (1) (c) of the Statute of the International
Court of Justice”.3¢ The Special Rapporteur went on to conclude that the
overall conception of justice embodied in the Charter and the work of the
United Nations includes respect for human rights and is conditional on judi-
cial independence and impartiality as a means of ensuring that the rights of
the human person are protected.

33 Inter-American Court of Human Rights, Judgment of 27 August 1998, Garrido and
Baigorria Case (Reparations), paragraph 72.

34 United Nations, Recueil de sentences arbitrales, vol. II, pp. 615 to 742.

35 ONUSAL, op. cit., paragraph 29. [Spanish original, free translation.]

36 United Nations document E/CN.4/1995/39, paragraphs 32 and 34.
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For his part, Professor Singhvi, a United Nations expert who has carried out
several studies into judicial independence and impartiality, concluded that:
“Historical analysis and contemporary profiles of the judicial functions and
the machinery of justice shows the worldwide recognition of the distinctive
role of the judiciary. The principles of impartiality and independence are the
hallmarks of the rationale and the legitimacy of the judicial function in every
State. The concepts of the impartiality and independence of the judiciary pos-
tulate individual attributes as well as institutional conditions. These are not
mere vague nebulous ideas but fairly precise concepts in municipal and inter-
national law. Their absence leads to a denial of justice and makes the credibil-
ity of the judicial process dubious. It needs to be stressed that impartiality and
independence of the judiciary is more a human right of the consumers of jus-
tice than a privilege of the judiciary for its own sake.”

International human rights instruments specify how justice is to be adminis-
tered and under what conditions. The notions of an independent and impartial
tribunal, due process of law and the existence of judicial guarantees are
essential components. As pointed out by the United Nations General
Assembly, an independent and impartial judiciary and an independent legal
profession are essential pre-requisites for the protection of human rights and
to ensure that there is no discrimination in the administration of justice.’® At
the universal level, it is worth highlighting articles 10 and 11 of the Universal
Declaration of Human Rights, articles 2, 14 and 26 of the International
Covenant on Civil and Political Rights, article 5 (a) of the International
Convention on All Forms of Racial Discrimination, and article 37 of the
Convention on the Rights of the Child. Several declaratory instruments are
also worth mentioning: the Basic Principles on the Independence of the
Judiciary,? the Basic Principles on the Role of Lawyers, and the Guidelines
on the Role of Prosecutors. At a regional level, the following are worthy of
note: article 6 of the European Convention on Human Rights, articles 47 and
48 of the Charter of Fundamental Rights of the European Union, articles
XVII and XXVI of the American Declaration on the Rights and Duties of
Man, articles 8 and 25 of the American Convention on Human Rights, and
articles 7 and 26 of the African Charter on Human and People’s Rights.

For justice to be administered properly, it is a sine qua non condition that the
judiciary be independent from the other branches of public authority. This
was emphasized by the Special Rapporteur on the Independence of Judges

37 United Nations document E/CN.4/Sub.2/1985/18, paragraph 75.
38 Resolution 46/120 of 17 December 1991.

39 Confirmed by the United Nations General Assembly in resolutions Nos. 40/32 of 29
November 1985 and 40/146 of 13 December 1985.
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and Lawyers when he pointed out that “the principle of the separation of
powers, [...] is the bedrock upon which the requirements of judicial indepen-
dence and impartiality are founded. Understanding of, and respect for, the
principle of the separation of powers is a sine qua non for a democratic State
[...]7.40 In General Comment 13, the Human Rights Committee also consid-
ered that the notion of “competence, impartiality and independence of the
judiciary... [as] established by law” [article 14 (1) of the Covenant] raised
issues about “the actual independence of the judiciary from the executive
branch and the legislative.”*! The existence of an independent judiciary, free
from interference from the other public authorities, is intrinsic to the rule of
law. On several occasions, the Human Rights Committee has stressed the
need for all States parties to the International Covenant on Civil and Political
Rights to ensure that the executive, legislative and judicial authorities of the
State are effectively separated, that the armed forces are truly subordinate to
the civilian authorities, that there is an independent and impartial judiciary,
and that the rule of law and the principle of legality obtain. In General
Comment N° 29, the Human Rights Committee recalled that the principle of
legality and the rule of law are inherent to the International Covenant on Civil
and Political Rights.*? The Human Rights Committee has, on numerous occa-
sions, recommended that States adopt legislation and measures to ensure that
there is a clear distinction between the executive and the judiciary so that the
forrzlg,r cannot intervene in matters for which the legal system is responsi-
ble.

Military jurisdiction is often used as a means of escaping the control of the
civilian authorities and of consolidating the military as a power within soci-
ety, as well as a tool through which the military authorities can exert
supremacy over civilians. The Human Rights Committee has repeatedly stat-
ed that States must take steps to ensure that military forces are subject to
civilian authority.** For its part, the General Assembly of the Organization of

40 United Nations document E/CN.4/1995/39, paragraph 55.

41 General Comment 13, paragraph 3, of United Nations document HRI/GEN/1/Rev.1.

42 United Nations document CCPR/C/21/Rev.1/Add.11, paragraph 16.

43 Concluding Observations - Romania, 28 July 1999, United Nations document
CCPR/C/79/Add.111, paragraph 10. See also Concluding Observations - Peru, 15
November 2000, United Nations document CCPR/CO/70/PER, paragraph 10;
Concluding Observations - El Salvador, op. cit., paragraph 15; Concluding
Observations - Tunisia, United Nations document CCPR/C/79/Add.43, 10 November
1994, paragraph 14; and Concluding Observations - Nepal, 10 November 1994,
United Nations document CCPR/C/79/Add.42, paragraph 18.

44  Concluding Observations - Romania, op. cit. paragraph 9; Concluding Observations -
Lesotho, United Nations document CCPR/C/79/Add. 106, paragraph 14; and
Concluding Observations - El Salvador, United Nations document
CCPR/C/79/Add.34, 18 April 1994, paragraph 8.
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American States stressed that: “the system of representative democracy
[enshrined both in the Charter of the Organization of American States and in
the American Convention on Human Rights] is fundamental for the establish-
ment of a political society in which human rights can be fully realized and
one of the essential elements of such a system is the effective subordination
of the military apparatus to the civilian authorities”.*> Similarly, the United
Nations Commission on Human Rights pointed out that promoting, protecting
and respecting human rights and fundamental freedoms means that States
must ensure that “the military remains accountable to democractically elected
civilian government”.40

4. The Right to Judicial Protection or the Right to Justice

The right to an effective remedy is enshrined in numerous international
human rights instruments. At the universal level, the following are worth cit-
ing: article 8 of the Universal Declaration of Human Rights, article 2 of the
International Covenant on Civil and Political Rights, article 13 of the
Convention against Torture and Other Cruel, Inhuman or Degrading
Treatment or Punishment and article 6 of the International Convention on the
Elimination of All Forms of Racial Discrimination. It is also worth highlight-
ing the Declaration on the Protection of All Persons from Enforced
Disappearance (articles 9 and 13) and the Principles on the Effective
Prevention and Investigation of Extra-Legal, Arbitrary or Summary
Executions (Principles 4 and 16). At the regional level, it is worth mention-
ing: article 13 of the European Convention on Human Rights, article 47 of the
Charter of Fundamental Rights of the European Union, article XVIII of the
American Declaration of the Rights and Duties of Man, articles 24 and 25 of
the American Convention on Human Rights, article X of the Inter-American
Convention on Forced Disappearance of Persons, article 8 of the Inter-
American Convention to Prevent and Punish Torture, articles 3 and 7 of the
African Charter on Human and Peoples’ Rights, and article 9 of the Arab
Charter on Human Rights.

Any violation of a human right generates an obligation on the part of the State
to provide and guarantee an effective remedy. Under the International
Covenant on Civil and Political Rights (article 2.3), as well as under the
European Convention on Human Rights (article 13), whether the remedy

45 Resolution AG/Res. 1044 (XX-0/90) of 1990. [Spanish original, free translation.]
46 Resolution N° 2000/47, 25 April 2000.
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should be of a judicial, administrative or other nature depends both on the
nature of the right violated and the effectiveness of the remedy. Under the
American Convention on Human Rights (article 25) and the African Charter
on Human and Peoples’ Rights (article 7.1), in cases of violations of funda-
mental rights, the remedy must be judicial in nature. The Charter of
Fundamental Rights of the European Union specifies an effective remedy
before a court for violations of the rights and freedoms guaranteed under
European Union law (article 47). The Court of Justice of the European
Communities considered that the opportunity for a person whose rights have
been infringed to have recourse to legal proceedings in order to have his or
her rights enforced “is the expression of a general principle of law which
forms the basis of the constitutional traditions common to the member
States”.47

Despite the wide range of regulations to be found in international instruments
concerning gross human rights violations that constitute criminal offences,
jurisprudence is unanimous in stating that the effective remedy has to be judi-
cial in nature. For example, the Human Rights Committee stated that “purely
disciplinary and administrative remedies cannot be deemed to constitute ade-
quate and effective remedies within the meaning of article 2, paragraph 3, of
the Covenant, in the event of particularly serious violations of human rights,
notably in the event of an alleged violation of the right to life.”® Where
extrajudicial executions, enforced disappearance or torture are concerned, it
is essential that the remedies be judicial in nature.*” The European Court of
Human Rights, for its part, deemed that “the notion of an ‘effective remedy’
entails, in addition to the payment of compensation where appropriate, a thor-
ough and effective investigation capable of leading to the identification and
punishment of those responsible and including effective access for the com-
plainant to the investigatory procedure”°.

47 Judgment of 15 May 1986, Johnston Case, N° 222/84, cited in Guy Braibant, La
Charte des droits fondamentaux de 1’Union européenne, Edition du Seuil, Paris, 2001,
p- 236 [French original, free translation]

48 Decision of 13 November 1995, Communication N° 563/1993, Case of Nydia Erika
Bautista (Colombia), United Nations document CCPR/C/55/D/563/1993, paragraph
8.2. See also the the Decision of 29 July 1997, Communication N° 612/1995, Case of
José Vicente and Amado Villafaiie Chaparro, Luis Napoleon Torres Crespo, Angel
Maria Torres Arroyo and Antonio Hugues Chaparro Torres (Colombia), United
Nations document CCPR/C/60/D/612/1995, paragraph 8.2.

49 On this issue see the decision on admissibility dated 13 October 2000,
Communication N° 778/1997, Case of Coronel et al (Colombia), United Nations doc-
ument CCPR/C/70/D/778/1997, paragraph 6.4.

50 European Court of Human Rights, Judgment (Preliminary Objection) dated 18
December 1996, in the case of Aksoy v. Turkey, cited in Conseil de 1I’Europe, Vade-
mecum de la Convention Européenne des Droits de ’Homme, Editions du Conseil de
I’Europe, Strasbourg, 1999, 2nd edition, p. 134.
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The Inter-American Court of Human Rights, for its part, has taken the view
that the right to an effective remedy and judicial protection “incorporates the
principle recognized in the international law of human rights of the effective-
ness of the procedural instruments or means designed to guarantee such rights
[...] States Parties have an obligation to provide effective judicial remedies to
victims of human rights violations (Art. 25), remedies that must be substanti-
ated in accordance with the rules of due process of law (Art. 8 (1)), all in
keeping with the general obligation of such States to guarantee the free and
full exercise of the rights recognized by the Convention to all persons subject
to their jurisdictions.”>! The Inter-American Court also held that, “[a]ccord-
ing to this principle, the absence of an effective remedy to violations of the
rights recognized by the [American] Convention is itself a violation of the
Convention by the State Party in which the remedy is lacking. In that sense, it
should be emphasized that, for such a remedy to exist, it is not sufficient that
it be provided for by the Constitution or by law or that it be formally recog-
nized, but rather it must be truly effective in establishing whether there has
been a violation of human rights and in providing redress. A remedy which
proves illusory because of the general conditions prevailing in the country, or
even in the particular circumstances of a given case, cannot be considered
effective. That could be the case, for example, when practice has shown its
ineffectiveness; when the Judicial Power lacks the necessary independence to
render impartial decisions or the means to carry out its judgments; or in any
other situation that constitutes a denial of justice, as when there is an unjusti-
fied delay in the decision; or when, for any reason, the alleged victim is
denied access to a judicial remedy.”>2 The Inter-American Court also deemed
that “all States Parties to the American Convention have a duty to investigate
human rights violations and to punish the perpetrators and accessories of such
violations. And any person found to be a victim of such violations has the
right of access to justice in order to ensure that, for his or her own benefit and
for that of society as a whole, that State duty is carried out”.>3

The Human Rights Committee recalled that the obligation to provide reme-
dies for any violation of the provisions of the Covenant, as stipulated in arti-

51 Advisory Opinion OC-9/87 of 6 October 1987, Judicial Guarantees in States of
Emergency (Arts. 27.2, 25 and 8 American Convention on Human Rights), Series A:
Judgments and Opinions No 9, paragraph 24.

52 Ibidem.

53 Judgment of 29 August 2002, “El Caracazo” v. Venezuela Case. See also the Court’s
Judgment of 27 February 2002 in the Trujillo Oroza Case (Reparations), paragraph
99. [Spanish original, free translation.]
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cle 2.3, “constitutes a treaty obligation inherent in the Covenant as a whole.
Even if a State party, during a state of emergency, and to the extent that such
measures are strictly required by the exigencies of the situation, may intro-
duce adjustments to the practical functioning of its procedures governing
judicial or other remedies, the State party must comply with the fundamental
obligation, under article 2, paragraph 3, of the Covenant to provide a remedy
that is effective.”>* The Committee considers that “[i]t is inherent in the pro-
tection of rights explicitly recognized as non-derogable in article 4, paragraph
2, that they must be secured by procedural guarantees, including, often, judi-
cial guarantees. The provisions of the Covenant relating to procedural safe-
guards may never be made subject to measures that would circumvent the
protection of non-derogable rights”.5> The Inter-American Court of Human
Rights considered that judicial remedies designed to protect non-derogable
rights were themselves non-derogable.”®

In the case of gross human rights violations, there is no doubt that the right to
an effective remedy means the right to have access to a court. Given the
unlawful criminal nature of such gross violations, the right to have access to a
court falls within the domain of criminal law. Doctrine considers that, where
violations of non-derogable human rights are concerned, a specific right to
justice exists.>” This means having access to courts which are independent
and impartial. As Professor Victoria Abelldan Honrubia points out: “according
to the Universal Declaration of Human Rights and international conventions
on the subject [...] having access to the administration of justice in the form
of a set of domestic legal guarantees designed to safeguard human rights is a
human right which is internationally recognized as fundamental in its nature,
a right which not only applies to anyone who holds such a right but which
also directly involves the internal organization of the State and the operation
of its own system for administering justice. In other words, as a logical

54  General Comment N° 29, op. cit., paragraph 14.

55 1Ibid., paragraph 15.

56 Advisory Opinion OC-9/87, op. cit.

57 Abellan Honrubia, Victoria, «Impunidad de violacion de los derechos humanos fun-
damentales en América Latina: Aspectos juridicos internacionales», in Jornadas
iberoamericanas de la Asociacién espafiola de profesores de derecho internacional y
relaciones internacionales - La Escuela de Salamanca y el Derecho Internacional en
América, del pasado al futuro, Salamanca University, Salamanca, 1993; Mattarollo,
Rodolfo, «La problemdtica de la impunidad», in Cuadernos Centroamericanos de
Derechos Humanos, N° 2, Ed. Codehuca, San José, Costa Rica, 1991; Méndez, Juan,
«Accountability for Past Abuses», in Human Rights Quarterly, Volumen 19, N° 2,
1997; Senese, Salvatore, «Pouvoir judiciaire, droit a la justice et impunité» in
Impunity, Impunidad, Impunité, ed. Lidlip, Geneva 1993; Valifa, Liliana, «Droits
intangibles dans le cadre du systéme interamericain des droits de [’homme», in
Droits intangibles et états d’exception, Ed. Bruylant, Brussels, 1996.
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adjunct to the international recognition of the right to justice, it is necessary to
demonstrate that the power to organize and operate state institutions involved
in the administration of justice is not something to be used by the State at its
discretion but that there is a limit, namely, that the right to justice must be
provided in the manner in which it is recognized under international law”.58

Within this legal relationship, the human being is the holder of the right to
justice and the State, at the other extreme, is the obligation holder. This oblig-
ation has two main components: on the one hand, the State must guarantee
the right to justice for the individual and, on the other, it must impart justice.
The inherent link between the right to justice and the obligation to impart jus-
tice is obvious. It is inconceivable that no legal protection should be available
because if there were none, the very notion of legal order would be destroyed.
As put by the United Nations Expert on the right to restitution, compensation
and rehabilitation, “it is hard to perceive that a system of justice that cares for
the rights of victims can remain at the same time indifferent and inert towards

gross misconduct of perpetrators”.5?

5. The Obligation to Investigate

The obligation to investigate human rights violations is an international oblig-
ation under treaties as well as under customary international law and is one of
the components of the State’s duty of guarantee. The United Nations
Commission on Human Rights has repeatedly reminded States of their obliga-
tion to carry out prompt, impartial and independent investigations with regard
to any act of torture, enforced disappearance or extrajudicial, summary or
arbitrary execution. For example, with regard to torture, the Commission on
Human Rights recalled that, under international law, “all allegations of torture
or other cruel, inhuman or degrading treatment or punishment should be
promptly and impartially examined by the competent national authority”.60
Likewise, with regard to enforced disappearance, the Commission on Human
Rights reminded governments of “the need to ensure their competent authori-
ties conduct prompt and impartial inquiries” whenever there is reason to

58 Abellan Honrubia, Victoria, op. cit., p.203. [Spanish original, free translation.]

59 United Nations document E/CN.4/Sub.2/1992/8, paragraph 5.5.

60 Resolution 2001/62, 25 April 2001, paragraph 6.

61 United Nations Commission on Human Rights, Resolutions 1993/35 (paragraph 13),
1994/39 (paragraph 14) and 1995/38 (paragraph 12), entitled “Question of enforced
or involuntary disappearances”.
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believe that an enforced disappearance may have occurred.®! The United
Nations General Assembly and the Commission on Human Rights have also
reiterated “the obligation of all Governments to conduct exhaustive and
impartial investigations into all suspected cases of extrajudicial, summary or
arbitrary executions, to identify and bring to justice those responsible”.2

As repeatedly asserted by the Human Rights Committee, the International
Covenant on Civil and Political Rights imposes the obligation to investigate
any violation of the rights protected under it. The Committee has repeatedly
stated that “the State Party is under a duty to investigate thoroughly alleged
violations of human rights, and in particular forced disappearances of persons
and violations of the right to life, [...]”.93 For his part, the United Nations
Special Rapporteur on extrajudicial, summary or arbitrary executions has
repeatedly asserted that this obligation to investigate exists under internation-
al law. “It is the obligation of Governments to carry out exhaustive and
impartial investigations into allegations of the right to life”.%% This obligation
constitutes “one of the main pillars of the effective protection of human
rights”.%5 The United Nations Expert on the right to restitution, compensation
and rehabilitation also considered that “States parties to human rights treaties
[must] comply with their obligations [...] [this] includes the investigation of
the facts”.% The States which attended the World Conference on Human
Rights held in Vienna in June 1993 reaffirmed the existence of this obligation
where enforced disappearance is concerned when they signed the Vienna
Declaration and Programme of Action: “The World Conference on Human
Rights reaffirms that it is the duty of all States, under any circumstances, to
make investigations whenever there is reason to believe that an enforced dis-
appearance has taken place on a territory under their jurisdiction and, if alle-
gations are confirmed, to prosecute its perpetrators”.67-

62 Commission on Human Rights, Resolution 2002/36 of 23 April 2002, paragraph 6,
and General Assembly Resolution 55/111 of 4 December 2000, paragraph 6.

63 Decision dated 13 November 1995, Communication N° 563/1993, Case of Nydia
Erika Bautista, (Colombia), United Nations document CCPR/C/55/D/563/1993, para-
graph 8.6. See also the Decision dated 29 July 1997, Communication N° 612/1995,
Case of José Vicente and Amado Villafaiie Chaparro, Luis Napoleon Torres Crespo,
Angel Maria Torres Arroyo and Antonio Hugues Chaparro Torres (Colombia),
United Nations document CCPR/C/60/D/612/1995, paragraph 8.8.

64 United Nations document E/CN.4/1997/60, paragraph 46.

65 United Nations document E/CN.4/1993/46, paragraph 686.

66 United Nations Expert on the Right to Restitution, Compensation and Rehabilitation,
Report to the Human Rights Sub-Commission, doc. E/CN.4/Sub.2/1992/8, paragraph
5.2.

67 World Conference of Human Rights. Vienna Declaration and Programme of Action,
United Nations document A/CONF.157/23, paragraph 62.
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The conditions under which the obligation to investigate must be carried out
and discharged are laid down in international human rights law, both in
treaties and declarations, as well as in the jurisprudence of international
human rights protection bodies. This obligation to investigate cannot be car-
ried out in any way whatsoever. It must be done in accordance with the stan-
dards set by international law and jurisprudence. It means carrying out
investigations which are prompt, thorough, impartial and independent.

The duty to investigate is one of the so-called ‘obligations of means’.%® The
authorities must investigate all alleged human rights violations diligently and
seriously because, as pointed out by the Inter-American Court of Human
Rights, “[t]he State has a legal duty to... use the means at its disposal to carry
out a serious investigation”.%9 This means that the duty to investigate has to
be discharged by initiating motu proprio the activities required to clarify the
facts and circumstances surrounding them and identify the perpetrators. As
pointed out by the Inter-American Court of Human Rights, this is a legal duty
and not just a step to be taken by private interests.”” The Human Rights
Committee has also said the same.’! This means that investigations must be
opened ex officio by the authorities, regardless of whether or not an accusa-
tion or formal complaint has been made. In this regard, the Inter-American
Court of Human Rights pointed out that: “The duty to investigate, like the
duty to prevent, is not breached merely because the investigation does not
produce a satisfactory result. Nevertheless, it must be undertaken in a serious
manner and not as a mere formality preordained to be ineffective. An investi-
gation must have an objective and be assumed by the State as its own legal
duty, not as a step taken by private interests that depends upon the initiative
of the victim or his family or upon their offer of proof, without an effective
search for the truth by the government. This is true regardless of what agent is
eventually found responsible for the violation. Where the acts of private par-
ties that violate the Convention are not seriously investigated, those parties
are aided in a sense by the government, thereby making the State responsible

on the international plane”.”2

68 Juan Méndez, «Accountability for Past Abuses», op. cit., p. 264 and following.

69 Inter-American Court of Human Rights, Judgment of 29 July 1988, op. cit., paragraph
174.

70 1Ibid, paragraph 177.

71 Human Rights Committee, decision dated 19 July 1994, Communication No.
322/1988, Case of Hugo Rodriguez (Uruguay), United Nations document
CCPR/C/51/D/322/1988, paragraph 12(3).

72 Veldsquez Rodriguez Case, Judgment of 29 July 1988, Series C No. 4, paragraph 177,
and Godinez Cruz Case, Judgment of 20 January 1989, Series C No. 5, paragraph
188. On the same issue, see also the following Judgment by the Inter-American Court
of Human Rights: Caballero Delgado and Santana Case, Judgment of 8 December
1995, in Series C: Decisions and Judgments, No. 22, paragraph 58.
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The Inter-American Commission on Human Rights has repeatedly pointed
out that the obligation to investigate cannot be delegated since it forms part of
“the overriding need to combat impunity.””3 The Inter-American
Commission recalled that this obligation is also compulsory: “This interna-
tional obligation of the state cannot be renounced”.”*

The Human Rights Committee has repeatedly reminded States parties to the
International Covenant on Civil and Political Rights that they must set up
bodies and procedures so that prompt and impartial investigations which are
independent of the armed forces and police can be carried out into human
rights violations and cases of excessive use of force attributed to State securi-
ty force personnel.”> On the subject of forced disappearances, the Human
Rights Committee pointed out in General Comment N° 6 that States have a
duty to “establish effective facilities and procedures to investigate thoroughly
cases of missing and disappeared persons in circumstances which may
involve a violation of the right to life.” 7© The Human Rights Committee

73 Inter-American Commission of Human Rights, Report No 136/99, Case 10,488
Ignacio Ellacuria S.J. and others (El Salvador), 22 December 1999, paragraph 230.

74  Inter-American Commission on Human Rights, Second Report on the Situation of
Human Rights in Peru, OEA/Ser.L/V/I1.106, Doc. 59 rev., 2 June 2000, paragraph
230.

75 Concluding Observations - Venezuela, 26 April 2001, United Nations document
CCPR/CO/T1/VEN, paragraph 8; Concluding Observations - Kyrgyz Republic, 24
July 2000, document CCPR/C0/69/KGZ, paragraph 7; Concluding Observations -
Chile, 30 March 1999, document CCPR/C/79/Add.104, paragraph 10; Concluding
Observations - Belarus, 19 November 1997, document CCPR/C/79/add.86, paragraph
9; Concluding Observations — Former Yugoslav Republic of Macedonia, 18 August
1998, document CCPR/C/79/Add.96, paragraph 10; Concluding Observations -
Cameroon, 4 November 1999, United Nations document CCPR/C/79/Add.116, para-
graph 20; Concluding Observations - Sudan, 19 November 1997, document
CCPR/C/79/Add.85, paragraph 12; Concluding Observations — Mauritius, 4 June
1996, document CCPR/C/79/Add.60, literal E; Concluding Observations - Brazil, 24
July 1996, document CCPR/C/79/Add.66, paragraph 22; Concluding Observations -
Germany, 18 November 1996, document CCPR/C/79/Add.73, paragraph 11;
Concluding Observations - Bolivia, 1 May 1997, document CCPR/C/79/Add.74,
paragraph 28; Concluding Observations - Kuwait, 27 July 2000, document
CCPR/CO/KWT, paragraph 13; Concluding Observations - Sri Lanka, 23 July 1995,
document CCPR/C/79/Add.56, paragraph 30; Concluding Observations - Yemen, 3
October 1995, document A/50/40, section N° 5; Concluding Observations - Guyana
25 April 2000, document CCPR/C/79/Add.121, paragraph 10; Concluding
Observations - Algeria, 18 August 1998, document CCPR/C/79/Add.95, paragraphs
6, 7 and 9; and Concluding Observations - Peru, 25 July 1995, document
CCPR/C/79/Add.67, paragraph 22.

76  United Nations Human Rights Committee, General Comment 6 (16) on article 6 of
the International Covenant on Civil and Political Rights, in Compilation of General

Comments and General Recommendations Adopted by Human Rights Treaty Bodies,
doc. HRI/GEN/1/Rev.1, p. 8.
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stated that “[cJomplaints about ill-treatment must be investigated effectively
by competent authorities”’” and that, as in the case of torture complaints,
these “must be investigated promptly and impartially by competent authori-
ties so as to make the remedy effective”.”® The Human Rights Committee has
stressed on many occasions that the fact that human rights violations and
abuses attributed to police officers and police forces have not been investigat-
ed by an independent body helps to create a climate of impunity.’?

The Convention against Torture and Other Forms of Cruel, Inhuman or
Degrading Treatment or Punishment stipulates that, in the case of acts of tor-
ture, such investigations must be “prompt and impartial”.80 The Committee
against Torture recommended that investigation of such offences should be
“under the direct supervision of independent members of the judiciary”.8!
The Committee against Torture also recommended repeal of “the provisions
authorizing the army’s involvement in public security and crime prevention,
which should be the exclusive prerogative of the police”.32 In addition, it rec-
ommended that “all government bodies not authorized to conduct investiga-
tions into criminal matters should be strictly prohibited from doing so”.83

International instruments which are declaratory in nature concur that the State
must carry out thorough, impartial and independent investigations. For exam-
ple, article 13 of the Declaration on the Protection of All Persons from
Enforced Disappearance requires the authorities to have any complaint of dis-
appearance “thoroughly and impartially investigated”. Similarly, article 9 of
the Declaration on the Protection of All Persons from Being Subjected to
Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment
stipulates that the appropriate authorities “shall promptly proceed to an
impartial investigation even if there has been no formal complaint”. The
Principles on the Effective Prevention and Investigation of Extra-Legal,

77 Human Rights Committee, General Comment N° 7, on Article 7 of the Covenant,
paragraph 1.

78 Human Rights Committee, General Comment N° 20, on Article 7 of the Covenant,
paragraph 14.

79 Concluding Observations - Sri Lanka, 23 July 1995, United Nations document
CCPR/C/79/Add.56, paragraph 15; Concluding Observations - Belarus, 19 November
1997, document CCPR/C/79/add.86, paragraph 9.

80 Article 12 of the Convention against Torture and Other Forms of Cruel, Inhuman or
Degrading Treatment or Punishment.

81 Conclusions and recommendations - Ecuador, 15 November 1993, United Nations
document A/49/44, paragraph 105.

82 Conclusions and recommendations - Guatemala, 23 November 2000, United Nations
document CAT/C/XXV/ Concl.6, paragraph 10 (b).

83 Ibid., paragraph 10 (d).
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Arbitrary and Summary Executions set the criteria to be applied in complying
with the duty to investigate and stipulate that “thorough, prompt and impartial
investigation” is required (Principle 9). The Special Rapporteur on extrajudi-
cial, summary or arbitrary executions has taken the view that failure to abide
by the norms laid down in these Principles constitutes an “indicator of gov-
ernment responsibility” even when it cannot be proved that government offi-
cials were directly implicated in the summary or arbitrary executions in
question.8* The Body of Principles for the Protection of All Persons under
Any Form of Detention or Imprisonment®’ stipulates that any act of torture or
cruel, inhuman or degrading treatment must be the subject of “impartial
investigations” (Principle 7). The same Body of Principles also stipulates
that, in the case of the death or disappearance of a person who has been
deprived of liberty, “an inquiry into the cause of death or disappearance shall
be held by a judicial or other authority, either on its own motion or at the
instance of a member of the family of such a person or any person who has
knowledge of the case” (Principle 34). The United Nations Rules for the
Protection of Juveniles Deprived of their Liberty3¢ stipulate that “[u]pon the
death of a juvenile in detention, there should be an independent inquiry into
the causes of death” (Principle 57). The Principles on the Effective
Investigation and Documentation of Torture and Other Cruel, Inhuman or
Degrading Treatment or Punishment, which States have been recommended
to observe by the United Nations General Assembly,8” stipulate that “States
shall ensure that complaints and reports of torture or ill-treatment are prompt-
ly and effectively investigated. Even in the absence of an express complaint,
an investigation shall be undertaken if there are other indications that torture
or ill-treatment might have occurred. The investigators, who shall be indepen-
dent of the suspected perpetrators and the agency they serve, shall be compe-
tent and impartial”.88

The obligation to investigate gross human rights violations must be exercised
in good faith and there must be no intention of using such investigations
for the purpose of ensuring impunity. In this connection, the Inter-American
Court of Human Rights deemed that “investigating the acts... is an obligation
incumbent upon the State whenever there has been a violation of
human rights, an obligation that must be discharged seriously and not as a

84 United Nations documents E/CN.4/1991/36, paragraph 591, and E/CN.4/1990/22,
paragraph 463. [Spanish original, free translation.]
85 Adopted by the General Assembly in resolution 43/173 of 9 December 1988.

86 Adopted by the United Nations General Assembly in resolution 45/113 of 14
December 1990.

87 Resolution 55/89 of December 2001.
88 Principle 2. See United Nations document E/CN.4/2000/9, Annex, p. 255.
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mere formality”.89 The Court has therefore affirmed that “all amnesty provi-
sions, provisions on prescription and the establishment of measures designed
to eliminate responsibility are inadmissible, because they are intended to pre-
vent the investigation... [of] serious human rights violations such as torture,
extrajudicial, summary or arbitrary execution and forced disappearance, all of
them prohibited because they violate non-derogable rights recognized by
international human rights law”0. The Inter-American Court also took the
view that: “the State must ensure that domestic proceedings designed to
investigate [...] the facts [...] produce the desired effects and, in particular,
must refrain from resorting to mechanisms such as amnesties, statutes of limi-
tations or the establishment of measures designed to eliminate responsibility
[...] Public officials and private individuals who improperly obstruct, divert
or delay investigations aimed at clarifying the truth about what happened
must be punished by ensuring that domestic legislation on the matter is
enforced with the utmost severity”.%!

If a State does not amend its domestic legislation and practice in order to
safeguard this obligation, in other words, to ensure that prompt, thorough,
independent and impartial investigations are effectively carried out, then it is
failing in its international responsibilities.

6. The Obligation to Prosecute and Punish

The obligation to bring to trial and punish the perpetrators of gross human
rights violations is an essential component of the duty of guarantee. Its basis
in law is to be found both in human rights treaties and in customary interna-
tional law. Therefore, when a State breaches its duty of guarantee or fails to
exercise it, it is answerable at an international level. This principle was estab-
lished early on in international law, one of the first precedents set on the mat-
ter in jurisprudence being the judgment handed down by Professor Max

89 Judgment of 14 September 1996, El Amparo Case (Reparations), paragraph 61. See
also the Judgment of 22 January 1999, Blake Case (Reparations), paragraph 65.

90 Judgment of 14 March 2001, Barrios Altos Case, paragraph 41. In a similar vein, see
the Judgment of 27 February 2002, Trujillo Oroza Case (Reparations), paragraph
106, and the Judgment of 3 September 2001, Barrios Altos Case. Interpretation of the
Judgment on the Merits. (Art. 67, American Convention on Human Rights), para-
graph 15.

91 Inter-American Court of Human Rights, Judgment of 29 August 2002, “El
Caracazo” v. Venezuela Case (Reparations), paragraph 119. [Spanish original, free
translation.]



40 Military Jurisdiction and International Law

Huber on 1 May 1925 concerning British claims for damages caused to
British subjects in the Spanish part of Morocco. In his judgment, Professor
Max Huber recalled that, under international law: “The State may become
accountable [...] also as a result of insufficient diligence in criminally prose-
cuting the offenders. [...] It is generally recognized that the curbing of crime
is not only a legal obligation incumbent on the competent authorities but also
[...] an international duty that is incumbent on the State”.9% As pointed out by
the United Nations Observer Mission in El Salvador, “State responsibility can
ensue not only as a result of a lack of vigilance in preventing harmful acts
from occurring but also as a result of a lack of diligence in criminally prose-
cuting those responsible for them and in enforcing the required civil penal-
ties”.”3

This obligation is explicitly enshrined in numerous human rights treaties.
Among those from the universal system worth citing are: articles 4, 5 and 7
of the Convention against Torture and Other Forms of Cruel, Inhuman or
Degrading Treatment or Punishment, articles 3 and 4 of the International
Convention on the Elimination of All Forms of Racial Discrimination, article
2 of the Convention on the Elimination of All Forms of Discrimination
against Women, article 4 of the Optional Protocol to the Convention on the
Rights of the Child on the Involvement of Children in Armed Conflict, arti-
cles 3, 4 and 5 of the Optional Protocol to the Convention on the Rights of
the Child on the Sale of Children, Child Prostitution and Child Pornography
and articles IV, V and VI of the Convention on the Prevention and
Punishment of the Crime of Genocide. At the regional level, the following are
worth mentioning: the Inter-American Convention to Prevent and Punish
Torture (articles 1 and 6), the Inter-American Convention on the Prevention,
Punishment and Eradication of Violence against Women (article 7) and the
Inter-American Convention on Forced Disappearance of Persons (articles I
and IV). Several declaratory instruments also recognize this obligation. Those
from the universal system include: the Declaration on the Protection of All
Persons from Enforced Disappearance, the Principles on the Effective
Prevention and Investigation of Extra-Legal, Arbitrary and Summary
Executions, the Code of Conduct for Law Enforcement Officers, the Basic
Principles on the Use of Force and Firearms by Law Enforcement Officials,
and the Principles of International Cooperation in the Detection, Arrest,
Extradition and Punishment of Persons Guilty of War Crimes and Crimes
against Humanity.

92 Recueil de sentences arbitrales, United Nations, Vol. II, pp. 645 and 646 [French
original, free translation].

93 ONUSAL, op. cit., paragraph 29. [Spanish original, free translation.]
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A number of other treaties contain no specific provisions on the obligation to
try and punish the perpetrators of human rights violations. This is the case for
the International Covenant on Civil and Political Rights, the European
Convention on Human Rights, the American Convention on Human Rights
and the African Charter of Human and Peoples’ Rights. Nevertheless,
jurisprudence has concluded that, by virtue of the duty of guarantee enshrined
in each of these treaties as well as the general principles of law, these conven-
tions do make it obligatory for those responsible for gross human rights viola-
tions to be brought to justice and punished. That is the view the Human
Rights Committee has taken with regard to the International Covenant on
Civil and Political Rights. The Human Rights Committee recalled that: “[...]
the State party is under a duty to investigate thoroughly alleged violations of
human rights, and in particular forced disappearances of persons and viola-
tions of the right to life, and to prosecute criminally, try and punish those held
responsible for such violations. This duty applies a fortiori in cases in which
the perpetrators of such violations have been identified”.”* Similarly, on
deeming amnesties which prevent the investigation, trial and punishment of
perpetrators of gross human rights violations to be incompatible with the
obligations contained in the International Covenant, the Human Rights
Committee reminded the Argentinian State that: “Gross violations of civil and
political rights during military rule should be prosecutable for as long as nec-
essary, with applicability as far back in time as necessary to bring their perpe-
trators to justice”.??

The Inter-American Court of Human Rights has pointed out in several of its
judgments that States parties to the American Convention on Human
Rights have an international obligation to bring to justice and punish those

94  Decision dated 13 November 1995, Communication N° 563/1993, Case of Nydia
Erika Bautista, (Colombia), United Nations document CCPR/C/55/D/563/1993, para-
graph 8.6. See also the Decision of 29 July 1997, Communication N° 612/1995, Case
of José Vicente and Amado Villafaiie Chaparro, Luis Napoleon Torres Crespo, Angel
Maria Torres Arroyo and Antonio Hugues Chaparro Torres (Colombia), United
Nations document CCPR/C/60/D/612/1995, paragraph 8.8.

95 Concluding Observations of the Human Rights Committee : Argentina, 3 November
2000, United Nations document CCPR/CO/70/ARG, paragraph 9.
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responsible for human rights violations?®. The Inter-American Court recalled
that, in light of its obligations under the American Convention on Human
Rights: “The State has a legal duty to [...] use the means at its disposal to
carry out a serious investigation of violations committed within its jurisdic-
tion, to identify those responsible, to impose the appropriate punishment
[...1”.97 The Inter-American Court recalled that “punishing those responsible
is an obligation incumbent upon the State whenever there has been a violation
of human rights, an obligation that must be discharged seriously and not as a
mere formality”.”® The Inter-American Court therefore deemed that “the
State must ensure that domestic proceedings designed to ... punish those
responsible for the deeds [...] produce the desired effects and, in particular,
must refrain from resorting to mechanisms such as amnesties, statutes of limi-
tations or the establishment of measures designed to eliminate
responsibility”.9° Along the same lines, the Inter-American Court pointed out
that ““all amnesty provisions, provisions on prescription and the establishment
of measures designed to eliminate responsibility are inadmissible, because
they are intended to prevent the investigation... [of] serious human rights
violations such as torture, extrajudicial, summary or arbitrary execution and
forced disappearance, all of them prohibited because they violate non-dero-

gable rights recognized by international human rights law”.100

96 Inter-American Court of Human Rights: Veldsquez Rodriguez Case, Compensatory
Damages, Judgment of 21 July 1989, (Art. 63.1, American Convention on Human
Rights), Series C: Decisions and Judgments, No. 7, paragraphs 32 and 34; Godinez
Cruz Case, Compensatory Damages (Art. 63.1, American Convention on Human
Rights), Judgment of 21 July 1989, Series C: Decisions and Judgments. No. 8. paras
30 and 3; Caballero Delgado and Santana Case, Judgment of 8 December 1995
Series C: Decisions and Judgments, No. 22, paragraph 69 and operative paragraph 5;
El Amparo Case, Reparations (Art. 63.1, American Convention on Human Rights),
Judgment of 14 September 1996, Series C Decisions and Judgments, No. 28, para-
graph 61 and operative paragraph 4; Castillo Pdez Case, Judgment of 3 November
1997, Series C, No. 34, paragraph 90; Sudrez Rosero Case, Judgment of 12
November 1997, Series C: Decisions and Judgments. No. 35, paragraph 107 and oper-
ative paragraph 6; and Nicholas Blake Case, Judgment of 24 January 1998, Series C:
Decisions and Judgments No. 36, paragraph 97.

97 Inter-American Court of Human Rights, Veldsquez Rodriguez Case, Judgment of 29
July 1988, Series C: Decisions and Judgments, No. 4, paragraph 174, and Godinez
Cruz Case, Judgment of 20 January 1989, Series C: Decisions and Judgments, No. 5,
paragraph 184.

98 98 El Amparo Case, Reparations, op. cit., paragraph 61. See also the Blake Case,
Reparations, op. cit., paragraph 65.

99  Judgment of 29 August 2002, “El Caracazo” v. Venezuela Case, (Reparations), para-
graph 119. [Spanish original, free translation.]

100 Judgment dated 14 March 2001, Barrios Altos Case, paragraph 41. See also the
Judgments in the Trujillo Oroza Case, Reparations, paragraph 106, and the Barrios
Altos Case, Interpretation of the Judgment on the Merits, paragraph 15.
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Section II

International Jurisprudence
and Doctrine on Human Rights

A. The Universal System of Human Rights Protection

1. Human Rights Treaty Monitoring Bodies

The human rights treaty monitoring bodies within the universal system have
addressed the issue of bringing military and police personnel accused of
human rights violations to trial in military or police courts. Although they
have gradually come to the same conclusion, the way in which their doctrine
and jurisprudence have developed has been uneven. This is mainly due to the
nature of the rights and obligations for which each particular body is respon-
sible. The Human Rights Committee, the body charged with monitoring the
International Covenant on Civil and Political Rights, has been the body par
excellence in developing doctrine on the question of using military or police
courts to try military and police personnel accused of human rights violations.
To a lesser extent, this has also been done by the Committee against Torture,
the body responsible for monitoring the Convention against Torture and
Other Cruel, Inhuman or Degrading Treatment or Punishment. The issue has
also been addressed on several occasions by the Committee on the Rights of
the Child, the body which monitors the Convention on the Rights of the
Child.

1.1. The Human Rights Committee

The International Covenant on Civil and Political Rights does not contain any
specific provisions on the subject of military courts. However, article 2(3)
establishes the right to an effective remedy of a judicial nature. In addition,
article 14 recognizes the right to a hearing by an independent and impartial













































































































































































































































































