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FOREWORD

The International Commission of Jurists is happy to submit to
its friends the complete Report on the International Congress of
Jurists held in New Delhi, India, on January 5-10, 1959. This event
climaxed a long and thorough endeavour to define and describe
within the context of modern constitutional and legal practice -the
Rule of Law, a notion familiar to lawyers of many different legal
systems but too often viewed as a plirase of uncertain meaning.

The International Commission of Jurists regards the Rule of
Law as a living concept permeating several branches of the Law and
having great practical importance in the life of every human being;
constitutional law, administrative law, criminal law, the organization
and function of the Judiciary and of the Bar are typical of them and
were therefore chosen as main subjects on the agenda of the Congress.
Problems of international law were not, as such, considered at New
Delhi although the Rule of Law is of course of great significance
for the orderly conduct of relations between States.

The impressive list of participants and the inspiring setting of
this event in the capital of a country long renowned for its determined
search for peace under justice in its foreign relations and for a
faithful adherence to the principles of the Rule of Law in its internal
administration have attracted wide international attention to the
deliberations of the Congress. Its proceedings in plenary sessions
and committees are presented in this volume. It is generally recog-
nized that the Declaration of Delhi and the Conclusions elaborated
by the four Committees of the Congress represent a major achieve-
ment in the effort to formulate the Rule of Law and to specify its
role in our changing world.

As stated in its Statute, the International Commission of Jurists
has been since its inception “dedicated to the support and advance-
ment of those principles of justice which constitute the basis of the
Rule of Law”. Its establishment was closely related to the appre-
hension felt in international legal circles over the denial, after the
Second World War, of fundamental rights to individuals in a number
of countries. Pledging itself to foster understanding of and respect
for the Rule of Law, the Commission set out to uphold the best
traditions and the highest ideals of the administration of justice.
It believes that by mobilizing the jurists of the world in support of
the Rule of Law, it will advance respect for fundamental freedoms
and recognition of the civil and political rights of the individual;
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it also strives to fortify the independence of the Judiciary and of the
legal profession, two cornerstones of equal justice under law.

The early stages of the Commission’s activities revealed that
while there was agreement on how the Rule of Law ought to manifest
itself in its daily application, there were some differences of emphasis
with regard to certain specific institutions and procedures. These
differences notwithstanding, the Commission held that the term
Rule of Law stands for a universally applicable set of principles,
joined by respect for the individual and by abhorrence of any
arbitrary rule withdrawn from effective control by the people over
whom it is exercised. Its applicability is therefore not limited to a .
specific legal system, form of government, economic order or cultural
tradition, as long as the State is subject to law and the individual
agsured of respect for his rights and of means for their enforcement.

These were the ideas underlying the Commission’s first Inter-
national Congress in Athens in June 1955. Its theme was “to consider
what minimum safeguards are necessary to ensure the just Rule of
Law and the protection of individuals against arbitrary action by the
State.” The outstanding result of thorough discussions in four
committees and plenary meetings was the acceptance of the Act of
Athens, a document that laid the groundwork to the Commission’s
worldwide undertaking to formulate a statement of the principles of
the Rule of Law.* A section of the present Report refers to the many
activities initiated by the Commission in implementation of this
mandate, The participation of lawyers from forty-eight countries
who attended the Congress in Athens stimulated an exceptionally
broad response to the Commission’s first step, an international in-
quiry based on a detailed Questionnaire the purpose of which was
to establish common ground for the definition and elaboration of the
Rule of Law. (See pp. 183-186 below.)

The Congress of New Delhi that followed in January 1959
highlighted two years of effort by the Commission’s Secretariat,
National Sections and Working Groups in many countries. The
Working Paper presented to the participants before the actual be-
ginning of their discussions and reproduced here on pp. 187-321
confirmed that the Rule of Law is not solely an attribute of one
specific legal system or an obsolete concept from the past; that, on
the contrary, the principles which it embodies have a general and
timeless application: from a technical legal formula concerned with
the protection of the individual against arbitrary action of the
government, the Rule of Law thus rose to symbolize justice in a sense
going beyond its purely forensic meaning. It has also acquired a new
dimension inasmuch as it laid out the terms of a new relationship
between the State and the individual. The “dynamic concept” which
the Rule of Law became in the formulation of the Declaration of
Delhi does indeed safeguard and advance the civil and political rights

* The Act of Athens is reproduced on p. 2 below.
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of the individual in a free society; but it is also concerned with the
establishment by the State of social, economic, educational and cul-
tural conditions under which man’s legitimate aspirations and dignity
may be realized. Freedom of expression is meaningless to an illiterate;
the right to vote may be perverted into an instrument of tyranny
exercized by demagogues over an unenlightened electorate; freedom
from governmental interference must not.spell freedom to starve for
the poor and destitute. This social content of the Rule of Law and
the recognition of the necessity to make law and find law with due
regard to the everchanging conditions of human existence expands
the concept of the Rule of Law from the limited scope of static
notions and approximates it with the Rule of Life, as postulated by
Prime Minister Jawaharlal Nehru in his memorable opening speech
\ at the Delhi Congress.

It was no mere coincidence that the Congress in Delhi was
attended by a majority of participants from Asian and African
countries. Long before the opening of its proceedings it was apparent
that the Commission’s concern with a modern conception of the Rule
of Law in a changing world has a particularly strong appeal for
lawyers from States hitherto restricted in developing their own in-
dependent national institutions. They, more than many jurists of
older countries, realize that the idea of Law and Justice cannot be
separated from the basic features of community life — the need for
economic expansion, for instance, bridging centuries of inaction and
producing a great many educational and sociological problems, is
closely related to fundamental issues of human rights. Whilst
governmental responsibility for social progress of the nation as a
whole may temporarily curtail the fullest enjoyment of some freedoms
of the individual, social action must never serve as a pretext for
imposing and maintaining State supremacy to the detriment of civil
liberties.

On the other hand, another important problem which was
raised by a number of Asian and African lawyers in New Delhi was
the fact that the realization and preservation of the Rule of Law
presupposes a good and honest government working with a high
degree of efficiency. Can the Rule of Law be fully operative in those
_ States where for instance a well-trained administration and a strong
g independent Judiciary have not yet entirely evolved?

Mahatma Gandhi once remarked that self-government is better
than good government. Now that all nations in the world have
acquired or are about to achieve independence, the emphasis of this
axiom should shift to the requirement of good government. In these
circumstances it is obvious that the best government is a government
under the law.

It has been strongly suggested that new countries whose consti-
tutional system and legal institutions are still in a state of flux cannot
adopt the elaborate Western pattern of checks and balances which
maintains the equilibrium between the power of, and control over,
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the three branches of government. The recognition of this argument
under given specific conditions and the resulting increased authority
of the Executive do not per se atfect the operation of the Rule of
Law. It is the balance between the interest of the citizen and the
security of the State that is the vital prerequisite for its firm establish-
ment and maintenance, One of the main problems of our times is
how to reconcile these two requirements and the participants in
New Delhi strongly felt that this was possible and, indeed, imperative.

In early 1961, the International Commission of Jurists will
hold an African Conference on the Rule of Law, in Lagos, Nigeria.
The topics on the agenda express the particular preoccupation of
jurists with the relationship of the State and the individual in national
societies undergoing a revolutionary development and creating insti-
tutions commensurate with their newly acquired sovereign rights.
The Conference — although regional in its scope — will thus be a
logical continuation of the efforts of Athens and Delhi; it will project
the vital components of the Rule of Law as earlier formulated in
general terms against the background of a dynamic reality repre-
sented by the newly emancipated African Continent. In countries
where firm legal traditions have still to be established and were the
complexity of simultaneous economic, social and political tasks
strains the imagination of the observer, the Rule of Law is under-
going the crucial tests of its modern meaning, The warm response
with which the Commission’s activities and publications have been
meeting in Africa has already indicated the outcome: the Rule of
Law as formulated in Delhi is not a weapon to protect vested rights
and to stifle social progress. It is in fact a living instrument devised
to suit the requirements of justice under conditions of man’s acceler-
ated march towards freedom and happiness.

The Conference in Lagos will examine the question of Human
Rights and Government Security in relation to various aspects of
criminal and administrative law; it will also discuss the responsibility
of the Judiciary and of the Bar for the protection of the rights of the
individual in society. These topics are of universal importance and
their discussion must necessarily extend beyond the confines of the
African Continent, It is with this global nature of the Rule of Law
in mind that the Commission initiated in implementation of the
Conclusions of Delhi another major project, a Survey on the Rule
of Law as a basis for a periodically revised balance sheet on the
actual state of the laws and proceedings in individual countries. At
the time of the first Questionnaire, 1957, the Commission was ad-
vancing towards an extensive definition of the Rule of Law. Now,
the Congress of Delhi has laid down in some detail the desirable
standards and an inquiry of a different type is necessary for the
purpose of measuring existing legal systems against those standards.
The Commission expects to gather all relevant information on the
observance of the Rule of Law in the countries of the world and to
serve eventually as a clearing house of new legal thought and practice.
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Instances of such activity are already on record; e.g. the international

interest in the institution of the Scandinavian Parliamentary Com-

missioner for Civil and Military Government Administration (Om-

budsman) was largely stimulated and promoted by the Commission

and some of its National Sections. (See articles in the Journal of the

International Commission of Jurists, vol. I, No. 2 and vol. II, No. 2).

This enumeration of the expanding activities of the International

Commission of Jurists reflects the impetus imparted to its work by

the success of the Congress of Delhi. The Rule of Law has acquired

an importance and urgency affecting the daily work of every practicing

lawyer, judge, teacher of law and jurist in public service. Its social

content has a direct bearing on the general public as evidenced by

many communications reaching the Secretariat from institutions as

well as from individuals from all walks of life. Many write to express

their support of our principles; others wish to point to practices

contrary to the Commission’s concept of the Rule of Law. These

complaints do not go unnoticed. The standards of conduct set by

the Conclusions of Delhi exercise an influence even in countries

whose legal system expressly or impliedly denies the validity of the

ideological and moral foundation of the Rule of Law, namely its

b concern for individual human rights. The growing prestige of the

Commission has enabled it to take effective measures on behalf of

peoples or groups suffering from or threatened by general and

systematic injustice. It became apparent that most governments and

their leaders are responsive to the pressure of international public

opinion and desirous of maintaining or establishing the reputation

of a legal State. The Commission will continue to give aid and

encouragement to those peoples to whom the Rule of Law is still

denied and will expose abuses of justice wherever and by whomso-
ever they may be committed.

The gradual acceptance of the Rule of Law as applied to daily
practice by the Conclusions of Delhi, will, it is believed, give rise to
those “general principles of law recognized by civilised nations™,
which, stemming from the concordance of provisions in different
national legislations, constitute, according to Article 38 of the
Statute of the International Court of Justice, one of the three main
sources of international law. In other words, it is believed that in
concentrating its efforts on the development of domestic law, the
Commission is also contributing to the growth and recognition of
international law which will take stronger roots in the firm ground
of the legal communities of individual States than in an international
codification. This, it is submitted, is the organic way towards the
establishment of a world Rule of Law. Its progress may perhaps
appear less spectacular, but the foundations on which it rests are
more solid and less apt to bring about disappointments caused by
over ambitious plans devoid of the indispensable groundwork of
the Rule of Law practised on the national level.

A series of concrete examples illustrating the impact of the
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Commission’s promotion of appropriate national legislation and ad-
ministration of justice could be given, but one or two must suffice.
They indicate a trend which points the way towards the acceptance
of a common denominator of the Rule of Law in the practice of
individual States. The Minister of Justice of one Latin American
Republic wrote to the Commission that the frame of reference of a
committee of experts and members of Parliament entrusted with the
complete revision of his country’s Code of Criminal Procedure was
based upon the Conclusions of Delhi (Committee III); in a number
of other countries, Bar Associations have decided to press for
adoption of regulations regarding the rights and duties of the legal
profession following the pattern set by the findings of Committee IV
of the Delhi Congress.

In parts of the world, such as Europe and Latin America, the issue
of adequate safeguards of human rights has been already approached
on an international level and a sound basis was found to exist for
multinational conventions and an appropriate machinery of en-
forcement. Here, most of the principles and rules involved have
already achieved recognition by all countries of a given area and
the progress towards international codification is the logical next step
which the Commission has supported and continues to promote
whenever objective conditions justify hopes of a successful and
permanent solution. It is gratifying to note that the new Constitution
of Nigeria includes many provisions of the European Convention
of Human Rights of 1950 and it is to be hoped that the practice of
co-ordinating internal human rights legislation of new countries with
existing international conventions will provide a new and valuable
safeguard of their strict observance by individual States.

The International Commission of Jurists presents to the readers
the Report of the New Delhi Congress in the awareness that the
intervening period has amply proved the correctness of the creative
legal thinking reproduced on the following pages. The scheme devised
for the preparation of the material was based on two main consider-
ations: firstly, to acquaint the reader with the activities that
preceded the Congress and with the main trends of thought developed
during its actual deliberations; secondly, to give a brief outline
on the background and organization of the Commission. The first
part of this task was assumed by Mr. Norman S. Marsh, who
prepared the summary of the proceedings in the four Committees
and in the plenary sessions of the Congress from a complete tape-
recording of all meetings and discussions. There was added to this
account a list of participants and the programme of the Congress.
The section dealing with the preparatory stage of the Congress
contains the Questionnaire on the Rule of Law and the Working
Paper prepared by Mr. Marsh on the basis of answers received to
that inquiry.

The basic facts on the International Commission of Jurists
which wind up this volume, are reprinted from a brochure prepared
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by the Secretariat of the International Commission of Jurists.

In concluding, 1 would like to express here again the Com-
mission’s gratitude to Mr. Marsh, its former Secretary-General and
the present Director of the British Institute of International and
Comparative Law, whose initiative and scholarship have contributed
so greatly to the Commission’s work on behalf of the Rule of Law.

JEAN-FLAVIEN LALIVE
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PREFACE

In presenting this Report I would like to take the opportunity
of thanking the many individuals and organisations without whose
assistance, so freely given, the extensive preparation for the Congress
of New Delhi, the Congress itself and this Report would not have
been possible. I am particularly indebted to the Governing Body
of University College, Oxford, whose generous grant of two and a
half years’ leave of absence enabled me to take up the appointment
as Secretary-General of the International Commission of Jurists. To
the latter body, and especially to its Executive Committee, I would
wish to express my deep appreciation of the wide freedom and
unfailing support accorded to the Secretary-General in the direction
of the Commission’s affairs. Having to leave the Commission before
the culmination of its work on the Rule of Law at New Delhi, I have
been very fortunate in having as my successor Dr. Jean-Flavien
Lalive, who together with the Administrative Secretary, Mr. Edward
Kozera, strived incessantly and with outstanding success to make the
Congress of New Delhi a significant legal occasion.

The basis of discussion in the four Committees of the New Delhi
Congress was the Working Paper which is printed on pp. 187-321
of this Report. In the preparation of the first draft of this Paper at
The Hague I was greatly assisted by Mr. George Dobry, M.A.
(Edinburgh), of the Inner Temple, Barrister-zt-Law, Mr. Sompong
Sucharitkul, M.A., D.Phil. (Oxford), Docteur ei: Droit (Paris), LL.M.
(Harvard), of the Middle Temple, Barrister-at-Law, formerly
Professor in the Universities of Chulalongkorn and Tammasart,
Bangkok and Mr. R. van Dijk, Ph.D. (Cambridge), LL.M. (Leyden),
and by the secretarial labours of the staff of the Commission. The
final version of the Working Paper prepared after my return to
Oxford owes much to the devoted work of my Secretary, Mrs. Joyce
Mangeolles.

A Report which deals with the laws of many countries and has
been compiled from material from several languages is likely to
contain some inaccuracies and misunderstandings. For these I must
ask indulgence. For the spirit of the undertaking the International
Commission of Jurists may reasonably expect sympathy. For the
practical development of its work on the foundations laid at New
Delhi I hope that it will have an increasing measure of world co-
operation.

NORMAN S. MARSH

University College, Oxford




ACT OF ATHENS

We free jurists from forty-eight countries, assembled in Athens
at the invitation of the International Commission of Jurists, being
devoted to the Rule of Law which springs from the rights of the
individual developed through history in the age-old struggle of man-
kind for freedom; which rights include freedom of speech, press,
worship, assembly and association and the right to free elections to
the end that laws are enacted by the duly elected representatives of
the people and afford equal protection to all.

Being concerned by the disregard of the Rule of Law in various
parts of the world, and being convinced that the maintenance of the
fundamental principles of justice is essential to a lasting peace
throughout the world,

Do solemnly Declare that:
1. The State is subject to the law.

2. Governments should respect the rights of the individual
under the Rule of Law and provide effective means for their en-
forcement.

3. Judges should be guided by Rule of Law, protect and
enforce it without fear or favor and resist any encroachments by
governments or political parties on their independence as judges.

4. Lawyers of the world should preserve the independence of
their profession, assert the rights of the individual under the Rule of
Law and insist that every accused is accorded a fair trial.

And we call upon all judges and lawyers to observe the prin-
ciples and

Request the International Commission of Jurists to dedicate
itself to the universal acceptance of these principles and expose and
denounce all violations of the Rule of Law.

Done at Athens this 18th day of June, 1955.




DECLARATION OF DELHI

This International Congress of Jurists, consisting of 185 judges,
practicing lawyers and teachers of law from 53 countries, assembled
in New Delhi in January 1959 under the aegis of the International
Commission of Jurists, having discussed freely and frankly the Rule
of Law and the administration of justice throughout the world, and
having reached conclusions regarding the legislative, the executive,
the criminal process, the judiciary and the legal profession, which
conclusions are annexed to this Declaration,

NOW SOLEMNT Y

Reaffirms the principli ; expressed in the Act of Athens adopted by
the International Cong;sss of Jurists in June 1955, particularly that
an independent judiciary and legal profession are essential to the
maintenance of the Rule of Law and to the proper administration
of justice;

Recognizes that the Rule of Law is a dynamic concept for the
expansion and fulfilment of which jurists are primarily responsible
and which should be employed not only to safeguard and advance
the civil and political rights of the individual in a free society, but
also to establish social, economic, educational and cultural conditions
under which his legitimate aspirations and dignity may be realized;

Calls on the jurists in all countries to give effect in their own
communities to the principles expressed in the conclusions of the
Congress; and finally

Requests the International Commission of Jurists

1. To employ its full resources to give practical effect through-
out the world to the principles expressed in the conclusions
of the Congress.

2. To give special attention and assistance to countries now in
- the process of establishing, reorganizing or consolidating
their political and legal institutions.

3. To encourage law students and the junior members of the
legal profession to support the Rule of Law.

4. To communicate this Declaration and the annexed con~
clusions to governments, to interested international organi-
zations, and to associations of lawyers throughout the world.

This Declaration shall be known as the Declaration of Delhi.
Done at Delhi this 10th day of January 1959.




INTERNATIONAL CONGRESS
OF JURISTS

NEW DELHI, INDIA
JANUARY 5-10, 1959

CONCLUSIONS

REPORT OF COMMITTEE I
The Legislative and the Rule of Law

«CLAUSE I

The function of the legislature in a free society under the Rule
of Law is to create and maintain the conditions which will uphold
the dignity of man as an individual. This dignity requires not only
the recognition of his civil and political rights but also the establish-
ment of the social, economic, educational and cultural conditions
‘which are essential to the full development of his personality.

CLAUSE II

(1) In many societies, particularly those which have not yet
fully established traditions of democratic legislative behaviour, it is
essential that certain limitations on legislative power referred to in
Clause III hereof should be incorporated in a written constitution,
and that the safeguards therein contained should be protected by an
independent judicial tribunal; in other societies, established standards
of legislative behaviour may serve to ensure that the same limitations
are observed, and a lawyer has a positive interest, and duty to assist,
in the maintenance of such standards of behaviour within his par-
ticular society, notwithstanding that their sanction may be of a
political nature.

(2) To implement the principles set forth in the preceding
‘Clause I it is essential that the powers of the Legislature be fixed
and determined by fundamental constitutional provisions or con- -
ventions which:

(a) guarantee the organisation of the Legislature in such a
way that the people, without discrimination among indi-
viduals, may directly, or through their representatives,
decide on the content of the law;




(b) confer on the Legislature, especially with regard to the
matters set out in Clause I, the exclusive power of enacting
general principles and rules as distinct from detailed regu-
lations thereunder;

(c) provide for control, by the representatives of the people,
over the exercise by the Executive of such subordinate
legislative functions as are necessary to give effect to legis-
lation; and

(d) organise judicial sanctions enforcing the principles set out
in this Clause, and protect the individual from encroach-
ments on his rights under Clause III. The safeguards
contained in the constitution should not be indirectly un-
dermined by devices which leave only the semblance of
judicial control.

CLAUSE I

(1) Every legislature in a free society under the Rule of Law
should endeavour to give full effect to the principles enunciated in
the Universal Declaration of Human Rights.

(2) The governments of the world should provide the means
whereby the Rule of Law may be maintained and furthered through
international or regional agreements on the pattern of the European
Convention on the Protection of Human Rights and Fundamental
Freedoms, signed in Rome on November 4, 1950, or otherwise.
Such agreements should provide an opportunity of appeal to an
international body for a remedy against denial of the rights implicit
in the Rule of Law in any part of the world.

(3) Every legislature should, in particular, observe the
limitations on its powers referred to below. The failure to refer
specifically to other limitations, or to enumerate particular rights
is not to be construed as in any sense minimizing their importance.

The Legislature must:

(a) not discriminate in its laws in respect of individuals,
classes of persons, or minority groups on the ground of
race, religion, sex or other such reasons not affording a
proper basis for making a distinction between human
beings, classes, or minorities;

(b) not interfere with freedom of religious belief and obser-
vance;

(¢) not deny to the members of society the right to elected
responsible Government;

(d) not place restrictions on freedom of speech, freedom of
assembly or freedom of association;

(e) abstain from retroactive legislation;

(f) not impair the exercise of fundamental rights and free-
doms of the individual;




(g) provide procedural machinery (“Procedural Due Process™)
and safeguards whereby the ab0ve-ment10ned freedoms are
given effect and protected.

CLAUSE IV

(1) The principles stated in the foregoing Clauses represent
the proper aspirations of all men. Every legislature and every
government should endeavour to give full effect to the foregoing
principles, not only in relation to their own countries, but also in
relation to any territories under their administration or protection,
and should take steps to abrogate any existing laws which are in-
consistent therewith.

(2) The legislatures and the governments of the world should
advance by every means in their power the ultimate and universal
application of the principles here enunciated.

REPORT OF COMMITTEE 11
The Executive and the Rule of Law

The Rule of Law depends not only on the provision of adequate
safeguards against abuse of power by the Executive, but also on the
existence of effective government capable of maintaining law and
order and of ensuring adequate social and economic conditions of
life for the society.

The following propositions relating to the Executive and the
Rule of Law are accordingly formulated on the basis of certain
conditions which are either satisfied, or in the case of newly indepen-
dent countries still struggling with difficult economic and social
problems are in process of being satisfied. These conditions require
the existence of an Executive invested with sufficient power and
resources to discharge its functions with efficiency and integrity.
They require the existence of a Legislature elected by democratic
process and not subject, either in the manner of its election or other-
wise, to manipulation by the Executive. They require the existence
of an independent Judiciary which will discharge its duties fearlessly.
They finally call for the earnest endeavour of governement to achieve
such social and economic conditions within a society as will ensure
a reasonable standard of economic security, social welfare and
education for the mass of the people.

In the light of the foregoing the following propositions have
been agreed upon.

CLAUSE 1

In modern conditions and in particular in societies which have
undertaken the positive task of providing welfare services for the
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community it is recognized that legislatures may find it necessary to
delegate power to the Executive or other agencies to make rules
having a legislative character.

The grant of such powers should be within the narrowest pos-
sible limits and should carefully define the extent and purpose of
delegated legislation and should provide for the procedure by wh1ch
it can be brought into effect.

Public emergency threatening the life of a nation may require
extensive delegation of powers. Even in such cases, however, the
Rule of Law requires that every attempt be made by the Legislature
to define as carefully as possible the extent and purpose of the grant
of such delegated powers, and the procedure by which such delegated
legislation is to be brought into effect.

In no event shall fundamental human rights be abrogated by
means of delegated legislation.

CLAUSE II

To ensure that the extent, purpose and procedure appropriate
to delegated legislation are observed, it is essential that it should be
subject to ultimate review by a judicial body independent of the
Executive.

CLAUSE III

Judicial review of delegated legislation may be usefully supple-
mented by procedure for supervision by the Legislature or by a
committee or a commissioner of the Legislature or by other inde-
pendent authority either before or after such delegated legislation
comes into effect.

CLAUSE IV

In general, the acts of the Executive which directly and in-
juriously affect the person or property or rights of the individual
should be subject to review by the Courts.

CLAUSE V

The judicial review of acts of the Executive may be adequately
secured either by a specialized system of administrative Courts or
by the ordinary Courts. Where specialized Courts do not exist it is
essential that the decisions of ad hoc administrative tribunals and
agencies, if created (which include all administrative agencies making
determinations of a judicial character), should be subject to ultimate
review by ordinary Courts.

Since this supervision cannot always amount to a full re-exa-
mination of the facts, it is essential that the procedure of such ad hoc
tribunals and agencies should ensure the fundamentals of fair hearing
including the rights to be heard, if possible in public, to have advance
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knowledge of the rules governing the hearing, to adequate represen-
tation, to know the opposing case, and to receive a reasoned
judgment.

Save for sufficient reason to the contrary, adequate represen-
tation should include the right to legal counsel.

CLAUSE VI

A citizen who suffers injury as a result of illegal acts of the
Executive should have an adequate remedy either in the form of a
proceeding against the State or against the individual wrongdoer,
with the assurance of satisfaction of the judgment in the latter case,
or both,

CLAUSE VI

Irrespective of the availability of judicial review to correct
illegal action by the Executive after it has occurred, it is generally
desirable to institute appropriate antecedent procedures of hearing,
enquiry or consultation through which parties whose rights or in-
terests will be affected may have an adequate opportunity to make
representations so as to minimize the likelihood of unlawful or
unreasonable executive action.

CLAUSE vl

It will further the Rule of Law if the Executive is required to
formulate its reasons when reaching its decisions of a judicial or
administrative character and affecting the rights of individuals and
at the request of a party concerned to communicate them to him.

REPORT OF COMMITTEE III
The Criminal Process and the Rule of Law

The rights of the accused in criminal trials, however elaborately
safeguarded on paper, may be ineffective in practice unless they are
supported by institutions, the spirit and tradition of which limit the
exercise of the discretions, whether in law or in practice, which
belong in particular to the prosecuting authorities and to the police.
Bearing that qualification in mind, an attempt has been made to
answer the question: If a citizen of a country which observes the
Rule of Law is charged with a criminal offence, to what rights
would he properly consider himself entitled? This question has been
considered under the heads which follow. It is for each country to
maintain and develop in the framework of its own system of law the
following rules which are regarded as the minimum necessary to
ensure the observance of the Rule of Law.



I. CERTAINTY OF THE CRIMINAL LAW

It is always important that the definition and interpretation of
the law should be as certain as possible, and this is of particular
importance in the case of the criminal law, where the citizen’s life
or liberty may be at stake. Certainty cannot exist in the criminal
law where the law, or the penalty for its breach, is retrospective.

. THE PRESUMPTION OF INNGCENCE

The application of the Rule of Law involves an acceptance of
the principle that an accused person is assumed to be innocent until
he has been proved to be guilty. An acceptance of this general
principle is not inconsistent with provisions of law which, in parti-
cular cases, shift the burden of proof once certain facts creating a
contrary presumption have been established. The personal guilt
of the accused should be proved in each case.

II. ARREST AND ACCUSATION

(1) The power of arrest, whether in flagrante delicto or not,
ought to be strictly regulated by law, and should only be exercisable
on reasonable suspicion that the person concerned has committed
an offence.

(2) On any arrest the arrested person should at once be told
the grounds of his arrest.

(3) On any arrest the arrested person should at once and at
all times thereafter be entitled to the assistance of a legal adviser of
his own choice, and on his arrest should at once be informed of that
right in a way which he would clearly understand.

(4) Every arrested person should be brought, within as short
a period as possible, fixed by law, before an appropriate judicial
authority.

(5) After appearing before such judicial authority, any further
detention should not be in the hands of the police.

IV. DETENTION PENDING TRIAL

(1) No person should be deprived of his liberty except in so
far as may be required for the purposes of public security or the
administration of justice.

(2) Every arrested person should have a right, renewable at
reasonably short intervals, to apply for bail to an appropriate judicial
authority. He should be entitled to bail on reasonable terms unless
either:

(a) the charge is of an exceptionally serious nature, or
(b) the appropriate judicial authority is satisfied that, if bail
is granted, the accused is not likely to stand his trial, or
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(c) the appropriate judicial authority is satisfied that, if bail
is granted, the accused is likely to interfere with the
evidence, for example with witnesses for the prosecution, or

(d) the appropriate judicial authority is satisfied that, if bail
is granted, the accused is likely to commit a further cri-
minal offence.

V. PREPARATION AND CONDUCT OF DEFENCE

The Rule of Law requires that an accused person should have
adequate opportunity to prepare his defence and this involves:

(1) That he should at all times be entitled to the assistance of
a legal adviser of his own choice, and to have freedom of commu-
nication with him.

(2) That he should be given notice of the charge with suffi-
cient particularity.

(3) That he should have a right to produce witnesses in his
defence and to be present when this evidence is taken.

(4) That, at least in serious cases, he should be informed in
sufficient time before the trial of the nature of the evidence to be
called for by the Prosecution.

(5) That he should be entitled to be present when any evidence
for the Prosecution is given and to have the witnesses for the Prose-
cution cross-examined.

Vi. MINIMUM DUTIES OF THE PROSECUTION

The duty of the Prosecution should be fairly to place the
relevant evidence before the Court, and not to obtain a conviction at
all costs. If the Prosecution has evidence favourable to the accused
which it does not propose to use, it should put such evidence at the
disposal of the accused or his legal adviser in sufficient time to
enable him to make proper use of it.

VI. THE EXAMINATION OF THE ACCUSED

No one should be compelled to incriminate himself. No
accused person or witness should be subject to physical or psycholo-
gical pressure (including anything calculated to impair his will or
violate his dignity as a human being).

Postal or telephone communications should not be intercepted
save in exceptional circumstances provided by law and under an
order of an appropriate judicial authority.

A search of the accused’s premises without his consent should
only be made under an order of an appropriate judicial authority.

Evidence obtained in breach of any of these rights ought not to
be admissible against the accused.
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VIII. TRIAL IN PUBLIC

The Rule of Law requires that criminal trials should ordinarily
take place in public. The proper existence of exceptions to this rule
is, however, recognized. The nature of these exceptions should be
laid down by law and their application to the particular case should
be decided by the Court.

Criminal trials should be open to report by the press but it is
not compatible with the Rule of Law that it should be permissible
for newspapers to publish, either before or during a trial, a matter
which is likely to prejudice the fair trial of the accused.

IX. RETRIAL

After a final conviction or acquittal no one should be tried
again on the same facts, whether or not for the same offence.

X. LEGAL REMEDIES, INCLUDING APPEALS

Every conviction and sentence and every refusal of bail should
be challengeable before at least one higher Court.

It is essential that there should be adequate remedies for the
breach of any of the rights referred to above. The nature of those
remedies must necessarily depend on the nature of the particular
right infringed and the system of law which exists in the country
concerned. Different systems of law provide different ways of con-
trolling the activities of the police and of the prosecuting and en-
quiring authorities.

XI. PUNISHMENT

The Rule of Law does not require any particular penal theory
but it must necessarily condemn cruel, inhuman or excessive preven-
tive measures or punishments, and supports the adoption of refor-
mative measures wherever possible.

REPORT OF COMMITTEE 1V

The Judiciary and the Legal Profession under the Rule of Law

CLAUSE 1

An independent Judiciary is an indispensable requisite of a free
society under the Rule of Law. Such independence implies freedom
from interference by the Executive or Legislative with the exercise
of the judicial function, but does not mean that the judge is entitled
to act in an arbitrary manner. His duty is to interpret the law
and the fundamental principles and assumptions that underlie it.
It is implicit in the concept of independence set out in the present
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paragraph that provision should be made for the adequate remuner-
ation of the Judiciary and that a judge’s right to the remuneration
settled for his office should not during his term of office be altered
to his disadvantage.

CLAUSE 11

There are in different countries varying ways in‘ which the
Judiciary are.appointed, re-appointed (where re-appointment arises)
and promoted, involving the Legislative, Executive, the Judiciary
itself, in some countries the representatives of the practising legal
profession, or a combination of two or more of these bodies. The
selection of judges by election and particularly by re-election, as in
some countries, presents special risks to the independence of the
Judiciary which are more likely to be avoided only where tradition
has circumscribed by prior agreement the list of candidates and has
limited political controversy. There are also potential dangers in
exclusive appointment by the Legislative, Executive, or Judiciary,
and where there is on the whole general satisfaction with the calibre
and independence of judges it will be found that either in law or in
practice there is some degree of co-operation (or at least consulta-
tion) between the Judiciary and the authority actually making the
appointment.

CLAUSE I

The principle of irremovability of the Judiciary, and their
security of tenure until death or until a retiring age fixed by statute
is reached, is an important safeguard of the Rule of Law. Although
it is not impossible for a judge appointed for a fixed term to assert
his independence, particularly if he is seeking re-appointment, he is
subject to greater difficulties and pressure than a judge who enjoys
security of tenure for his working life.

CLAUSE IV

The reconciliation of the principle of irremovability of the
Judiciary with the possibility of removal in exceptional circumstances
necessitates that the grounds for removal should be before a body
of judicial character assuring at least the same safeguards to the
judge as would be accorded to an accused person in a criminal trial.

CLAUSE V

The considerations set out in the preceding paragraph should
apply to: (1) the ordinary civil and criminal Courts; (2) administra-
tive Courts or constitutional Courts, not being subordinate to the
ordinary Courts. The members of administrative tribunals, whether
professional lawyers or laymen, as well as laymen exercising other
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judicial functions (juries, assessors, Justices of the Peace, etc.) should
only be appointed and removable in accordance with the spirit of
these considerations, in so far as they are applicable to their par-
ticular positions. All such persons have in any event the same duty
of independence in the performance of their judicial function.

CLAUSE VI

It must be recognized that the Legislative has responsibility
for fixing the general framework and laying down the principles of
organization of judicial business and that, subject to the limitations
on delegations of legislative power which have been dealt with else-
where, it may delegate part of this responsibility to the Executive.
However, the exercise of such responsibility by the Legislative in-
cluding any delegation to the Executive should not be employed as
an indirect method of violating the independence of the Judiciary in
the exercise of its judicial functions.

CLAUSE VI

It is essential to the maintenance of the Rule of Law that there
should be an organized legal profession free to manage its own
affairs. But it is recognized that there may be general supervision
by the Courts and that there may be regulations governing the ad-
mission to and pursuit of the legal profession.

CLAUSE vIII

Subject to his professional obligation to accept assignments in
appropriate circumstances, the lawyer should be free to accept any
case which is offered to him.

CLAUSE IX

While there is some difference of emphasis between various
countries as to the extent to which a lawyer may be under a duty
to accept a case it is conceived that:

(1) Wherever a man’s life, liberty, property or reputation are
at stake he should be free to obtain legal advice and representation;
if this principle is to become effective, it follows that lawyers must
be prepared frequently to defend persons associated with unpopular
causes and minority views with which they themselves may be en-
tirely out of sympathy;

(2) once a lawyer has accepted a brief he should not relin-
quish it to the detriment of his client without good and sufficient
cause;

(3) it is the duty of a lawyer which he should be able to
discharge without fear of consequences to press upon the Court any
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argument of law or of fact which he may think proper for the due
presentation of the case by him.

CLAUSE X

Equal access to law for the rich and poor alike is essential to
the maintenance of the Rule of Law. It is, therefore, essential to
provide adequate legal advice and representation to all those,
threatened as to their life, liberty, property or reputation who are
not able to pay for it. This may be carried out in different ways and
is on the whole at present more comprehensively observed in regard
to criminal as opposed to civil cases. It is necessary, however, to
assert the full implications of the principle, in particular in so far as
“adequate” means legal advice or representation by lawyers of the
requisite standing and experience. This is a question which cannot
be altogether dissociated from the question of adequate remuneration
for the services rendered. The primary obligation rests on the legal
profession to sponsor and use its best effort to ensure that adequate
legal advice and representation are provided. An obligation also
rests upon the State and the community to assist the legal profession
in carrying out this responsibility.

New Delhi, India
January 10, 1959
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OPENING PLENARY SESSION




OPENING PLENARY SESSION

Monday, January 5, 1959
08.30—11.30

Mr. M. C. SETALVAD, Attorney-General of India and President
of the Indian Commission of Jurists (Indian National Section of the
International Commission of Jurists), called the Assembly to order.
In his words of welcome to the participants attending the second
International Congress of Jurists held by the International Com-
mission, Mr. SETALVAD drew attention to some of the major
problems facing societies today in their struggle for the preservation
and strengthening of the Rule of Law:

“On behalf of the Indian Commission of Jurists I extend a hearty welcome
to the distinguished Judges, lawyers and professors of law who are visiting us
from about fifty countries to attend this Congress of the International Com-
mission of Jurists. The Indian Commission of Jurists was organised only about
a year ago and we deem it a great privilege to be the hosts of this second
session of the Congress of the International Commission in New Delhi.

“It is in a way appropriate that our ancient country should be the venue of
this Congress, the main purpose of which is to study, examine and seek the
application of the Rule of Law in all its aspects. It is not without significance
that the Dharmashastras of India, our ancient law books, put the law above
the King. That is the idea which is embodied in the first article of the Act of
Athens, solemnly adopted by the first session of this Congress in 1955: ‘The
State is subject to the law’.

“That Act refers to ‘the rights of the individual developed through history
in the age-old struggle of mankind for freedom’ and sets them out as including
‘freedom of speech, press, worship, assembly and association and the rights
to free elections to the end that laws are enacted by the duly elected repre-
sentatives of the people and afford equal protection to all.’” By the preamble to
our Constitution adopted in 1950 the people of India have solemnly declared
their resolve to secure to its citizens among other rights liberty of thought,
expression, belief, faith and worship, equality of status and opportunity and
fraternity assuring the dignity of the individual. The Constitution proceeds to
enact a bill of rights embodying these freedoms which it terms fundamental
and provides methods for their quick enforcement. It is in the fitness of things
that the Congress should hold its sitting in the capital of a country pledged to
democratic ideals and principles of freedom and justice, principles to which
the International Commission of Jurists has dedicated itself, and for the uni-
versal acceptance of which the Commission is striving.

“The session of the Congress is being held at a time which has witnessed
great and notable changes in the governmental pattern of a large number of
countries, Whether one looks at Europe or at the Middle East or at South-
East Asia there would appear to be a noticeable trend in favour of absolute
and autocratic authority. Indeed in several countries military rule or dictator-
ships have been set up avowedly as being necessary in the public interest and
as making for quicker development and more efficient government. This must
need, I think, be a matter of grave concern to an institution like the Com-
mission, for military or absclute rule necessarily implies the negation of the
Rule of Law to the upholding of which the Commission is devoted. It would
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seem to be futile to examine and emphasise the various facets of the Rule of
Law and suggest measures for its enforcement if the very conditions in which
alone the Rule of Law can prevail are to be undermined, I am conscious that
the function of the Commission constituted as it is can only be what has been
described as ‘a juristic and not a political attack’ on systems where freedom
and justice are denied to individuals. It is also true that Rule of Law cannot
be said to be subservient to any particular ideology. Nevertheless it is axiomatic
that the rights and dignity of the individual for which the Commission stands
can only be achieved and subsist under governmental systems which function
with free elections and where laws are enacted by the duly elected representa-
tives of the people. Fundamental freedoms which respect the rights of the
individual and provide effective means for their enforcement can thrive only
in countries where justice is administered by an independent judiciary and
where the profession of the law is able and willing to assist the individual in
enforcing his freedoms. The narrowing of the area of free and democratic
government must necessarily result in the curtailment and even the total
cessation of the operation of the Rule of Law. Perhaps a study of the causes
and conditions which are leading to the shrinkage in the area of democratic
government is a matter for the political scientist. But in a measure I think
these matters are also the concern of the jurist,

“Acknowledged absolute and autocratic rule has at any rate the merit
of frankly and openly conceding that it recognises no individual freedoms
and rights. The adherents of the Rule of Law have, however, to deal with
more subtle and more difficult problems in countries which operate a
totalitarian regime under the guise of a democratic government. A number
of these countries have ex facie carefully drawn democratic constitutions
but in practice these constitutions are so worked as to deny to the individual
true democratic freedom. Under these regimes we have an opposition as it
were between what may be called constitutional law and constitutional
reality. The task which faces the supporters of the Rule of Law in such
conditions is to ascertain the extent of the liberty allowed to the individual
and enquire whether the constitutional forms are real or merely illusory and
devoid of meaning. This can be done only by a close examination of the
structure of governmental agencies and the manner in which they function.
What has to be ascertained is the attitude of the State towards the individual
as a human being and the true position of the individual in the State. For,
indeed, the Rule of Law as understood by us is based upon ‘some fundamental
ideas about human nature. about the individual and about the relationship
of the individual to the State’. It is a matter of great satisfaction that the
International Commission has by conducting a series of studies in different
places and different situations contributed largely to our knowledge of the
conditions existing in some of the so-called democratic countries.

“But it would be an error to imagine that the enforcement of the
Rule of Law needs no vigilance in countries functioning under really repre-
sentative institutions. Modern governments with their many-fold functions
have so largely encroached upon the manner of life and the liberty of the
individual that a constant watchfulness is necessary on the part of those
concerned with the administration of the law to guard the rights of the
individual against the State. Several truly democratic constitutions contain
limitations on the legislative power. The law-making functions may not be
so discharged as to affect the fundamental rights of the individual or the
citizen. The Constitution may provide, as the Indian Constitution does, for
a judicial review of legislation alleged to contravene the rights of the
subject. But an independent judiciary and an equally independent and a
public spirited legal profession become mnecessary even where such consti-
tutional provisions exist for safeguarding the Rule of Law. Delegated legis-
lation, so extensively resorted to by all modern governments, also requires
a continuous watchfulness on the part of the legislators, the judiciary, the
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lawyer and the public so that it may be kept within the bounds of the
Constitution and the laws under which it is enacted.

“More constant and more irksome to the. citizen are perhaps the en-
croachments of the Executive on the rights of the citizen. Not unoften,
under the guise of administrative rules and procedure, the official engages
in the furtherance of that policy. Here again the remedy lies in the insistence
upon a system which would enable the validity of an executive act to be

tested by a mind free from executive bias. These aspects of the enforcement:

of the Rule of Law, even in States functioning under truly representative
institutions, emphasise the need of an independent and fearless judiciary
and a legal profession prepared to stand against the Executive and assert the
rights of the individual against administrative interference. It needs to be
remembered that, even in the advanced systems of democracy which we have
so far been able to develop, power lies in the majority of the people and in
practice and substance these democratic governments tend to be run by
leaders of the majority group. The views and the policies of the party in
power have not unoften a tendency to affect the judiciary and even the
profession ¢f the law. Such situations are more noticeable in infant demo-
cracies where the ruling parties are overwhelmingly strong, opposition parties
have not gathered strength and public opinion does not make itself felt.
It is, therefore, appropriate that a body:like the Commission should repeatedly
emphasise the importance of a judiciary who would perform their functions
without fear or favour and resist any encroachments by Governments or
political parties on their independence and that it should call upon the legal
profession to maintain an attitude which would enable it to effectively
assert the rights of the individual against the State.

“I cannot end without expressing the deep gratification of the legal
profession and the academic lawyers in India at being associated with the
distinguished jurists of the world in carrying on studies and concerting
measures to strengthen the Rule of Law.”

Mr. SETALVAD then requested the Prime Minister of India, His
Excellency Mr. JAWAHARLAL NEHRU, to inaugurate the Congress:

“I am happy to be here to accord you a warm welcome on behalf of
the Government of India and of myself. Standing here, I feel somewhat
overawed by these serried ranks of eminent jurists, lawyers and judges.
Most of us have had some kind of experience or other of the law. My own
experience has been varied, both to begin with as a lawyer appearing before
judges, later as a prisoner in the dock. And so it might be said that some
of us who were similarly circumstanced were able to see both sides of the
question, because the first thing that strikes one who has had the privilege
of this type of experience is that there are two sides to a question even
though only one side decides. However that may be, it is clear that unless
a community lives under a Rule of Law it will tend to be lawless, to have
no rule, and that means more or less an anarchical way of subsisting. So,
a rule-of law has to be there to bind a community and the first objective
of this International Commission of Jurists, to preserve and maintain the
Rule of Law, seems to me synonymous with the maintenance of civilised
existence. Also if there is to be a Rule of Law there should be independent
people, judges, to administer that law; otherwise the law may be used and
exploited in the interest, not of the law, but of other imterests. Those two
basic facts seem to me to stand out.

. “At the same time some difficulties arise in facing the consequences
of this, One difficulty, of course, is when law ceases to function, as in war.
War presumably is an absence of law and only the person with the biggest
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