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INTRODUCTION

The International Commission of Jurists now publishes its report 
on “ Spain and the Rule of Law

The interest of the Commission in Spanish developments dates 
back many years. Bulletin o f the International Commission o f Jurists 
No. 7 of October 1957 dealt with Political Trials in Spain. Bulletin 
No. 8 of December 1958 commented on new arrests and trial pro­
ceedings in that country, while Bulletin No. 9 reported in August
1959 on the activities of the Spanish Bar Associations.

The then Secretary-General of the Commission visited Spain in 
April 1960 and established relationships with members of the legal 
profession in Madrid, Barcelona and Sevilla. Professor Silverio 
Coppa of the Rome Bar acted in March 1961 as the observer of the 
Commission at the trial in Madrid of Professor Tierno Galvan of 
the University of Salamanca and his eight co-accused.

Throughout this period, members of the Judiciary and Bar as 
well as academic circles in Spain have repeatedly manifested great 
interest in the activities of the Commission with the result that the 
Spanish mailing list of the Commission’s publications has continued 
to grow. Two Spanish jurists attended the European Conference 
held by the Commission in Vienna in April 1957.

The Commission is aware of the sufferings and ordeals of the 
Spanish people during and after the Civil War. It is not for the 
Commission to pass judgment on the profound divisions which 
afflicted Spain in 1936 and thereafter and which culminated in the 
present Government of General Franco.

The Commission is concerned with the extent of the observation 
of the Rule of Law in Spain from 1936 to the present day. On this 
vital matter the reader will judge for himself from the Report.

It is to be profoundly hoped that respect for the dignity and the 
rights of the individual are about to be accorded a manifest recogni­
tion by the Spanish government. Declarations which appear to



give some degree of freedom to the Spanish press are mere words if 
the Government can, as it still does, appoint and dismiss editors and 
control absolutely both the expression of editorial opinion and the 
content and format of the news.

In time of peace in Spain the constant use of military courts for 
the trial of many offences which would normally be dealt with by 
civilian courts is a disturbing breach of the principles of the Rule of 
Law.

The Commission is animated by the sincere wish that the brave 
and spirited people of Spain with their splendid history and culture, 
should move towards freedom and prosperity in the European 
Community.

November 1962 L eslie M u n r o

Secretary-General
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I IDEOLOGICAL AND HISTORICAL FOUNDATIONS OF
THE REGIME

The modern Spanish State is the product of a military rebellion 
which has not failed to leave its mark upon it. On July 24, 1936, 
several days after the military revolt, led by the Generals Sanjurjo, 
Mola, Franco, Goded, Queipo de Llano, Fanjul, Saliquet, Orgaz and 
Valera, a Junta for National Defence under the presidency of General 
Cabanellas was formed at Burgos and assumed all the powers of 
state in the nationalist zone.

This Junta was dissolved, upon its own initiative, by the Decree 
of September 29,1936, which transferred its powers to General Franco. 
The essential provisions of the Decree are as follows:

The Junta for National Defence, created by the Decree of July 24, 1936, and 
the provisional regime of the combined command, corresponded to a need 
created by the most urgent demands of the Spanish liberation. Civilian 
life, having been reorganized in a perfectly normal fashion in the recovered 
provinces and liaison having been established between the different fronts on 
which the Armed Forces are fighting to safeguard the Nation, as well as for 
the cause of civilization, the need for an organic and efficient regime has 
arisen, in order to respond adequately to the new reality of Spain and to 
prepare the country’s future with the utmost authority. Reasons of every 
kind stress the imperious necessity of concentrating under a single head all 
powers which aided by the fervent participation of the Nation, should lead 
on to the ultimate victory and to the establishment, consolidation, and deve­
lopment of the new State. In consideration of the motives which have been 
set forth here and with the assurance of interpreting the true sentiment of 
the Nation, this Junta, in the service of Spain, promulgates the following:
Section 1: In realization of the agreement reached by the Junta for National 
Defence, his Excellency Don Francisco Franco Bahamonde, General of 
Division, has been appointed Chief of the Government of the Spanish State, 
in which capacity he will assume all the powers of the new State.

Section 2: General Franco is hereby appointed supreme commander (Gene­
ralissimo) of the National Armed Forces, on land, sea, and in the air and shall 
receive the commission of Chief General of the Field Forces.
Section 3: This proclamation shall be solemnly made public in the presence 
of delegations from all national groups which comprise the liberation move­
ment, and shall be appropriately communicated to foreign governments.

Section 5: All provisions incompatible with this Decree are hereby abolished 
and declared void.

The concentration of legislative and executive powers in the hands 
of General Franco has never been modified, in substance, by sub­



sequent legislation. Even today, the functions of Chief of State, 
Head of the Government, Supreme Commander of the Armed Forces, 
and Caudillo (Leader) of the National Movement (the only political 
party) are all united in the single person of General Franco.

From the very beginning, the military rebellion against the legal 
Government of the Republic was supported by two organizations, 
inspired by totalitarian tendencies, which existed in Spain at the time 
the civil war broke out. The first of these was the “ Junta of the 
National-Syndicalist Offensive ” (JONS), founded in 1931 and led 
by Ramiro Ledesma Ramos and Onesimo Redondo. The second 
organization was the Falange Espanola, formed in 1933 by 
Jose Antonio Primo de Rivera, son of the former dictator. In Febru­
ary 1934, these two organizations decided to merge, thus creating a 
single party henceforth known by the name of the Falange Espanola 
y  de las JONS. A common party platform was drawn up in Octo­
ber 1934, with the title of The Twenty-Seven Points', the last of these 
was subsequently eliminated, since it provided for the seizure of power 
under the conditions to be described below. On April 19, 1937, 
General Franco merged by Decree the Falange Espanola y  de las JO NS  
with the Carlist Loyalists (requetes) who also supported the rebellion. 
Consequently he united also the paramilitary forces of the two move­
ments into a single national militia and ordered the dissolution of 
all other organizations and political parties, appointing himself head 
of the single party thus formed. The Decree of August 4, 1937, 
ratified the statutes of this party, which assumed the name of Falange 
Espanola Tradicionalista y  de las JO N S  (abbreviated FET and JONS: 
henceforth referred to as Falange; after World War II it was often 
called the National Movement). The Twenty-Six Points became the 
official State doctrine and programme.

The 6th point defined the concept of the State and the relations 
existing between the State and its citizens in the following terms:

Our State shall be a totalitarian instrument dedicated to the service of the na­
tional integrity. All o f the Spanish people will participate in the State through 
the families, municipalities, and syndicates. N o one shall participate through 
the mediation of a political party. We shall radically abolish the political 
party system with all its consequences: inorganic suffrage, representation by 
warring parties, and a parliament of the kind which is only too well known.

The fundamental principle of economic organization was formu­
lated in the 9th point:

We conceive the economic organization of Spain in terms of a gigantic union 
of producers. We shall organize Spanish society on a corporative basis by 
means of a system of vertical syndicates, arranged in accordance with the 
various branches of production in the service o f the national economic integrity.

The 25th point refers to the relationship of State to Church:
Our movement shall incorporate in the national reconstruction the Catholic 
faith with its glorious tradition which has been predominant in Spain. Church 
and State shall exercise their respective functions without any activity what­
soever being allowed to jeopardize the dignity of the State or the national 
integrity.
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A school book (Curso completo de Primera Ensenanza) gives the 
following definition of the State which grew out of the rebellion:

The Spanish State, bom under the sign of the unity and grandeur of our 
country, is a totalitarian instrument in the service o f our Nation: it is funda­
mentally national-syndicalist and represents, in all its aspects, a reaction 
against liberal capitalism and Marxist materialism.

Franco himself declared in an interview granted to the ABC, 
the leading Monarchist newspaper, on July 19, 1937, that his goal 
was the creation of a totalitarian State and that the single party 
(Falange) should serve as a foundation for such a State:

There is in Spain a great mass of people who are neutral and unaligned. . .  who 
have never wished to belong to any party whatsoever. This mass which may 
hesitate to join forces with the conquering group will find in the FET and 
JONS the appropriate channel through which they may unite themselves with 
Nationalist Spain.

With the approaching defeat of Fascist Italy and National Socialist 
Germany but, more especially, after the victory of the western demo­
cracies, the regime made an effort to rid itself of the most flagrant 
features of its Fascist trappings. The proclamation of the Charter of 
the Spanish People of July, 16, 1945, constituted an attempt to 
give a democratic appearance to the regime. A definition of the 
State which differed strikingly from that given in the 6th Point 
was inserted in the Law of Succession of June 7,1947. Its terms were 
as follows: “ Spain, as a political unit, is a Catholic, social and repre­
sentative State, which in accordance with its traditions, declares 
itself to be a kingdom. ” More recently the regime’s theoreticians 
have seen lit to define it as an “ organic democracy ” . General Franco 
himself expressed his views on the characteristics of an “ organic 
democracy ” in an interview granted to the editor-in-chief of US News 
and World Report, which was published in the May 20, 1955, issue 
of that magazine:

I judge, in relation to the general political problems of the nations, that there 
exists in the world today a crisis of systems. The old nations which have 
worn out their political systems have to evolve toward new forms. The 
events that have occurred in Europe in the past 40 years show us that the 
political systems of Europe do not satisfy the needs of the countries which 
are old and over-populated.
And it is no mere whim, for example, that in Russia Communism exists 
and that other countries follow; or that there has been Fascism in Italy, 
Hitlerism in Germany, a special system in Portugal and one in Spain. No, 
this is not whim. We men are not the ones who create the political systems; 
it is the historic necessity of the nations which forces them to seek solutions 
to the political problem presented to them.
In Europe in general, and particularly in Spain, the political systems were 
moving towards Communism and would have ended in Communism, because 
inorganic democracy opens the doors and gives opportunities to Communism 
and tyranny to establish itself. And it is clear, if we do not wish to fall 
into that of total negation, which is Communism, and if we do not want to 
see our personality extinguished and our country destroyed, then we have to 
seek solutions to the political problems, and not by those routes that have 
brought failure to us, but by new routes.



And so we have had to give an organic and balanced form to democratic 
representation; that is to say, the participation in government of the national 
interests through the Cortes [Spain’s national legislative body] and not 
through political parties, which sacrifice the interests of the nation to those 
of the party itself.
It has been necessary, then, to resolve the needs of the nation through its own 
natural organizations. And, therefore, we base ourselves on the munici­
palities, the organizations of the provinces, the unions, the corporations, 
the institutions of public law, the universities.
These entities send their representatives to the Cortes, so that in balanced 
form— one third unions, another third of the cultural institutions and the other 
third of the municipal organizations— they are able to exercise the same func­
tions as deputies exercise in all countries, but without the passions or the 
party fights, and dedicated only to the service of the nation. As they are 
the representatives of responsible organisms, those organisms exercise a 
check upon their representatives when they do not serve their legitimate 
interests.
The making of laws and the dissemination of public information about laws 
and the participation of all Spaniards in the legislative tasks are being carried 
out efficiently. They are not done with the democratic formalisms that are 
used by the inorganic democracies in many countries, but it is evident that 
this system here complies with a living reality.

The Twenty Six Points of the Falange seem to have been implicitly 
abrogated by the Law of May 17,1958, on the Principles of the Nation­
al Movement. Articles VII and VIII of this Law which deal with the 
form and specific character of the State are as follows :

Article VII: The Spanish people, united under a legally constituted order 
and inspired by the postulates of authority, liberty and service, constitute 
the national State. Its political form within the framework of the immutable 
principles of the National Movement and of the principles defined by the 
Law of Succession and the other fundamental laws, is the traditional, Catholic, 
social and representative monarchy.

Article VIII: The representative character of the State is the essential 
principle of our public institutions. The participation of the people in the 
work of legislation and other functions of general concern shall be effected 
through the family, the commune, the syndicate and other organizations 
endowed with an inherently representative nature and recognized for that 
purpose by the law. Any political organization, whatever its character, 
which lies outside this representative system, shall be considered illegal. 
Public appointments and offices are open to all Spaniards according to their 
merits and capabilities.

The most important principles of doctrine are those which refer 
to General Franco’s position within the framework of the State and 
the National Movement. A doctrine very similar to the Fiihrerstaat 
of Nazi Germany was developed in Spain, namely the doctrine of the 
caudillaje which makes the “ Leader ” (Caudillo) the key figure of the 
regime. The position occupied by this figure is defined in Chapter XI 
of the Falange statutes (which formed the subject of the Decree of 
August 4, 1937) in the following terms:

As the author of the historical epoch during which Spain achieved its historic 
destiny, while at the same time obtaining the goals of the Movement, the 
Chief (or Leader) exercises the most absolute authority to its full extent. 
The Leader is responsible before God and history.



Article 42 of these statutes stipulated that, “ the Caudillo will 
secretly designate his successor, who will be proclaimed by the Council 
in the event of death or physical incapacity (of the Caudillo) ”. This 
was the first measure taken to assure the continuity of the Franco 
regime.

Juan Beneyto Perez, the most eminent theoretician of the regime’s 
initial period, developed the concept of the Caudillo and prepared the 
way for the doctrine of the caudillaje in works which appeared in 1939 
and 1940. In El Partido, which he published in 1939 with the collabo­
ration of Costa Serrano, he wrote: “ The concept of the Caudillo 
is a synthesis of reason and ideal necessity. It is not only force, but 
also spirit, and constitutes a new technique, being the incarnation of 
the National Soul and even of the national physiognomy. As a 
technique, it is the natural consequence as well as the organic necessity 
of a unitary, hierarchic, and totalitarian regime. ”

The doctrine of the caudillaje is, above all, an attempt to legitimize 
a regime bom of an insurrection. As such, it continues to preoccupy 
the theoritician of the regime. Thus, in a speech given on May 15,1957, 
at Vich, Gabriel Arias Salgado who at the time was the Minister of 
National Education, took the utmost pains to show the difference 
which might exist between the caudillaje and a dictatorship. He 
describes the caudillaje as having sprung from an historic situation: 
the collapse of the political institutions of a people. It was at this 
moment that the people chose a man endowed with exceptional 
qualities, in whom it placed its confidence, and whom it charged with 
the task of compensating for this absence of institutions.

This is not the case in a dictatorship, a regime in which, in order to meet 
the exigencies of a crucial situation—whether incidental or accidental—a 
person is invested with every possible prerogative and with an urgent, though 
provisional, mission. Once these exceptional circumstances have been 
passed over, the government reverts to the former political order which has 
never ceased to ex is t ...a  dictatorship and a caudillaje are two different 
political situations because the essentially transitory character of a dictator­
ship is not present in the caudillaje which, it is clear, calls for a maximum 
duration.. .The justification of a dictatorship resides in the existence of a 
constitutional order which continues to exist and has only been temporarily 
suspended. It is nothing more than a risk—albeit objective, precise, and 
limited—due to the unusual circumstances. . .  A  caudillaje, on the other hand, 
is the result of an historical contingency leading to political chaos and of 
the liquidation of the p ast.. .either tacitly or explicitly we expect the caudillaje 
to found a new historical, legal, and political order.. .dictatorship is tran­
sitory, whereas the caudillaje is fundamental.

The two institutions which are the product of the Falangist doctrine 
and which characterize the new State, more particularly from the point 
of view of constitutional theory, are the single party and the vertical 
syndicates, a syndicate being a single organization uniting employers’ 
and workers’ associations from a sector of the economy in one body. 
They will be analyzed in the following two chapters.
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n . THE SINGLE PARTY SYSTEM

As early as September 13, 1936, the Junta for National Defence 
had already adopted a Decree, according to which “ . . .  all parties 
and all political and social groups which as of February 16 of the 
current year [the date on which the elections were held] have been 
adherents of the Popular Front, or any other organization opposed 
to the forces cooperating with the National Movement... ” were 
declared illegal. Subsequently, the Law on Political Responsibilities 
of February 9, 1939 (see p. 63), furnished in Section 2 a list of the 
principal illegal organizations.1 As has already been said in the 
proceeding chapter, General Franco adopted a measure on April 19, 
1937, which certainly was of a very singular character from the legal 
stand point: he “ nationalized ”, as mentioned above, those political 
movements characterized by marked Fascist tendencies by merging 
the Falange Espanola y de las JONS  with the requetes, thus creating 
a single State party under his direction. The most important provi­
sions of this Decree of Unification of April 19, 1937, are as follows:

Section 1: The Falange and the requetes along with their services and current 
components shall be integrated into a single political organization under my 
direction which shall henceforth be known as Falange Espanola Tradicionalista 
y  de las JONS. This organization, as intermediary between society and 
State, shall have the principal mission of communicating the opinion of the 
people to the State and of informing the former of the ideas of the latter by 
means of political and moral virtues, hierarchical services and fraternity. 
All those who, on the day of the publication of this Decree, were in possession 
of the membership booklet of the Spanish Falange or of the requetes shall 
be fully entitled to membership in the new organization. In addition, all 
those Spaniards who so desire may become members following admission 
procedure. All other organizations and political parties are hereby dissolved.
Section 2: The directors of this new organization shall consist of the Chief 
of State, a Secretariat or political Junta, and the National Council. The

1 Action Republicana, Izquierda Republicana, Union Republicana Partido 
Federal, Confederation National del Trabajo, Union General de Trabajadores, 
Partido Socialista Obrero, Partido Communista, Partido Sindicalista, Sindicalista 
de Pestana, Federation Anarquista Iberica, Partido Nacionalista Vasco, Accion 
Nacionalista Vasca, Solidaridad de Obreros Vascos, Esquerra Catalana, Partido 
Galleuista, Partido Obrero de Unification Marxista, Ateneo Liberatorio, Socorro 
Rojo International, Partido Socialista Unificado de Cataluna, Union de Rabassaires, 
Action Catalana Republicana, Partido Catalanista Republican, Union Democratia 
de Cataluna, Estat Catala, as well as all the Masonic Lodges. All parties or 
groups affiliated with any of the above or having similar tendencies are likewise 
forbidden. The assets belonging to these organizations were confiscated and 
contributed to the State (Section 2, of the Law of February 9, 1939).

10



Secretariat or political Junta is charged with the duty of establishing the internal 
structure of the organization in order to realize its principal objectives, as 
well as of assisting its leader in working out the organic and functional struc­
ture of the State, and collaborating on every occasion with government action. 
Half of its members with whom it will begin its activities shall be designated 
by the Chief of State and the other half shall be elected by the National Coun­
cil. The National Council shall take into consideration the weighty national 
problems which the Chief of State shall submit to it, according to terms 
which shall be established in supplementary provisions. While awaiting 
the realization of the work in progress for the definitive organization of the 
new totalitarian State, we shall give form to those national aspirations with 
which the members o f the FET and JONS are charged within the State orga­
nizations and services, in order that these may lend them a new impetus.

A Decree of July 31, 1939, established the statutes of the FET 
and JONS in their final form, the first statutes of the combined party 
having been formulated in the Decree of August 4, 1937. From 
then on—starting at the lowest level and working up to the top— 
the Falange comprised the following elements: (1) its members;
(2) the local branch of the Falange; (3) the provincial officers; (4) the 
regional inspectorate; (5) the administration for its social services; 
(6) the militia and the syndicates; (7) the national inspectorate; 
(8) the national representatives; (9) the Secretary-General; (10) the 
political Junta; (11) the President of the political Junta; (12) the 
National Council; and (13) the Caudillo, or National Leader of the 
Falange who exercised" the most absolute authority to its full extent 

The highest level organ is the National Council. This Council 
meets upon convocation by the Caudillo, who establishes the agenda. 
The Council is under obligation to meet every year on July 17, and 
consider questions which touch upon the following subjects in parti­
cular: (1) the organizational principles of the Movement; (2) the 
structure of the State; (3) the organization of the syndicates; (4) 
important national or international problems submitted by the 
leader of the Movement. The members of the National Council 
are appointed by the Caudillo. In pursuance of the Law of February 
22, 1941 (which is a Charter of the Falange Hierarchy), these members 
enjoy a certain immunity from penal prosecution. None of the 
Falange members of the National Council may be arrested, except 
by order of the Caudillo himself. A national councillor may not be 
indicted except with the agreement of the President of the political 
Junta. In case of indictment, he must be tried before the second 
Chamber of the Supreme Court.

The most important duty which devolved, and still devolves, upon 
the Falange is the maintenance of the syndicates’ organization in 
order to carry out the functions entrusted to syndicates’ officials 
by the legislation on labour, production, and distribution of assets. 
The officials of the organization must be recruited from the ranks of 
the Falange. The national delegate of the syndicates must be an 
active member. The internal organization has a “ vertical hierarchy 
in the manner of an army
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The Falange holds a monopoly on social welfare work through 
its administration of social assistance. This activity functions in 
close association with the obligatory social service and welfare work 
of the Falange, in which women—affiliated to the Falange—participate.

The first statutes established by the Decree of August 4, 1937, 
had created at the core of the Falange twelve special services, corres­
ponding to the principal administrative departments of the State. 
The purpose was to familiarize party ranks with the duties incumbent 
upon the administration and to associate them with administrative 
activities, with the aim of making them capable of supervising the 
administrative agencies of the State.

A Decree of November 28, 1941, suppressed these twelve special 
services which duplicated the Departments of the State.

By a Decree of May 19, 1941, the Department of Press and 
Propaganda was removed from the Ministry of Interior and placed 
under the Department of Public Education which had just been 
created within the Falange organization. However, four years later 
this Department was transferred back to the administration, under 
control of the Ministry of National Education (Decree of July 27, 
1945).

A Law of July 2, 1940, reorganized the militia of the Falange, 
which was divided into a permanent force, a pre-military militia, a 
front line militia, and a second class militia.

The permanent force was charged with maintaining law and order 
inside the Falange, as well as with the pre-military instruction of the 
youth and with the officering of the active force of the front line. The 
pre-military militia was comprised of young members, from the 
age of 18 when they ceased to belong to youth organizations until 
they reached the age of admission to the army. The front line militia 
was comprised of members from the age when they were released 
from army service up to the age when they were absolved from 
military obligations. The second class militia included all those 
members from the age when they were absolved from military obliga­
tions up to the age of fifty-five.

Members of the militia enjoyed the right of preference in com­
petition for government offices, as well as various other advantages. 
The militia was disbanded by the Decree of December 12, 1944.

Legislation relating to the Falange reveals that its influence has 
undergone a steady decline. An attempt to reinstate it in 1956 was 
crowned with failure. At that time the political situation reached 
such straits that General Franco thought it desirable to reinforce 
the somewhat weak position of the Falange. Once again, he appointed 
Jose Luis de Arrese Secretary-General of the Party. A Commission 
was created in order to propose a revision of the statutes and a reform 
of the fundamental laws with the object of broadening the basis of 
the regime. This commission was partly composed of “ old guard ”
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Falangists who were delighted to seize what they considered as 
their last chance of restoring vigour to the Party and of re-defining 
its functions. For the first time since the civil war its membership 
increased. The commission drew up several Bills which were sub­
mitted to the National Council of the Falange, where the most diver­
gent opinions were expressed. The authoritative voices of the army, 
the Church and high finance opposed the proposals of the com­
mission concerning which no further action was taken.

Membership of the FET and JONS was made easier by subsequent 
legislation with the object of transforming the single party, to an 
even greater degree, into that “ Communion of Spaniards in the 
ideals which gave birth to the Crusade ” of which there is mention 
in the Law on the Principles of the National Movement of May 17,1958.

Albeit that Article 8 of the Law of May 17, 1958, states that 
“ public appointments and offices are open to all Spaniards according 
to their merits and capabilities”. Candidates for jobs with the admin­
istration must present a membership card of the “ glorious National 
Movement ” in order to be admitted to the written examinations. 
This card is issued by the Department of Information and Investiga­
tion of the Party. There is no appeal in the case of refusal to deliver 
such a card, as was decided by the Supreme Court (decisions of 
September 25, 1956, and April 24, 1957).

It may be deduced from the legislation analyzed above that the 
position and political importance of the Falange have been subject 
to constant variations. Nevertheless this organization has retained 
the functions with which it was vested with regard to the organization 
of the syndicates. “ The syndical organization has become the prin­
cipal, and since 1958, the ultimate citadel of the Falange. ”
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III. THE NATIONAL SYNDICALIST COMMUNITY

If it can be said that the State dominates the single party, then 
it can also be said, that the single party dominates trade union or­
ganizations or, more exactly, that the State dominates syndical 
organization by means of the single party. The Decree of August 4, 
1937, which contains the first statutes of the single party, gave the 
Falange the power to create and maintain syndical organizations 
capable of supplying the agents to supervise the labour force and 
the production and distribution of goods. According to the terms 
of the Decree, the organizations’ leaders were to be conscripted 
into the ranks of the Falange and to be guided by the leaders of 
the Falange in order to ensure the subordination of the syndical 
organization to the national interest and to the ideals of the State. 
Furthermore, the national direction of the syndicates was to be entrusted 
to a single active member and its internal organization was to be set 
up “ with the vertical hierarchy of a creative, just, and well-ordered 
army ”.

The principles determining the ideology, structure, and organization 
of the syndicates, are set forth in Chapter XIII of the Labour Charter 
of March 9, 1938, the essence of which is as follows:

(a) The national trade union organization of the State shall 
be based on the principles of unity, totality, and graduated authority 
(Chapter XIII, Article 1).

(b) All factors of economic life shall be incorporated in vertical 
unions according to branches of production or services (Chapter 
XIII, Article 2).

(c) The vertical union shall be a public body incorporating 
in a single organization all elements which are engaged in the economic 
process in a specified service or branch of production; the union 
shall be organized in hierarchic grades under the direction of the 
State (Chapter XIII, Article 3).

(d) The direction of the unions shall devolve necessarily upon 
the militant members of the Falange (Chapter XIII, Article 4).

(e) A  vertical syndicate shall be an instrument in the service 
of the State and shall constitute the principle medium through which 
the State will put its economic policy into effect (Chapter XIII, 
Article 5).
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Of the three principles which underlie the National Syndicalist 
organization—unity, totality, and hierarchy— and which are defined 
in the Labour Charter, the principle of unity has been consecrated 
by the Law of January 26, 1940, concerning Syndicalist Unity. 
According to this Law the vertical syndicates are the only ones 
which are legally recognized; free trade unions are forbidden and 
the law governing cooperatives abrogated. The terms of the Law 
are explicit:

Section 1: The syndicalist organization of the FET and the JONS shall be 
the sole syndical organization which the State recognizes as a legal person; 
the State shall not permit the existence of any other organization with similar 
aims.
Section 2: From the date of publication of this Law, all associations which 
were created to protect or represent economic or class interests, wholly or in 
part, whether they are called trade unions, workers’ associations, employers’ 
associations, guilds, etc., shall be incorporated in the syndicalist organization 
of the Movement.
Section 3: From the said date the activities of the said associations shall 
be subject to the discipline of the Movement, under the supervision of the 
National Trade Union Office (Delegacion Nacional de Sindicatos).

In order to put into effect the principles formulated in the pre­
ceding regulations and in conformity with which the various local 
and national Falangist syndicates were created de facto, the general 
organization and structure of the syndicates were laid down in 
the Law of December 6, 1940. The following passage is taken from 
its introductory explanation:

The regime’s system of trade unions does not, therefore, represent a private 
group upon which the State has conferred a greater or lesser degree of author­
ity, but in accordance with the principles embodied in the Twenty-Six Points, 
under which Spain is economically a huge union of producers, syndicalism 
has become the political form adopted by Spain’s entire economy. All 
those who contribute to our nation’s power, through their participation in 
a branch of production—as members of our movement—are organized into 
a militia.

The entire sum of Spain’s productive force (employers, techni­
cians, and workers) is called the National Syndicalist Community. 
It has been defined as “ an active unit in the discipline of the Move­
ment ” (Section 1 of the Law of December 6, 1940).

The national delegate of the syndicates occupies the highest 
position in the pyramid of the syndical organization. Since 1958, these 
functions have been taken over by the Minister Secretary-General 
of the Movement.

The national delegate takes over the political direction of the 
“ National Syndicalist Community ” by means of the national 
syndicates which are, in turn, divided into local and provincial 
syndicates. The statutes of each national syndicate must be approved 
by the Caudillo, upon the initiative of the national delegate, who 
is, moreover, appointed by the Caudillo. Again, it is the Caudillo
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who appoints the chief (jefe) of each national syndicate—twenty- 
four chiefs in all.

The chief of each national syndicate is aided in his adminis­
trative tasks by deputies provided for by the statutes of each syndicate. 
These assistants, who along with a director form the central Junta 
of the syndicate, must be appointed by the Secretary-General of 
the Falange on the proposal of the national delegate.

The national delegate appoints the provincial delegates who 
are responsible for the political administration of the provincial 
syndicates (the total number of syndicates in a given province). 
Each provincial syndicate is administered by a director, appointed 
by the chief of the national syndicate, who is, in turn, appointed 
by the Caudillo, as we have already said.

The same system of nominations “ from the top to the bottom ” 
is applied on the smaller scale to local organization and the political 
administration of the syndicates within a given local area is assumed 
by a local area delegate of the syndicates.

After the end of World War II, the organization of the syndicates 
underwent a certain democratizing process, as did the other institu­
tions of the Franco regime. This process however had very little 
effect. From then on, the workers elected their own representatives 
to the committees of the industrial undertakings (enlaces), who 
in turn elected workers’ representatives to a provincial assembly. 
These provincial representatives designated the workers’ represent­
atives to the national assembly of that particular professional 
field. However, the lists of candidates were drawn up by the Falan­
gist officials of the syndicates. Moreover, the powers of these 
committees and assemblies are strictly limited to consultation. 
At the very most they are permitted to express certain complaints 
among their own members. This state of affairs exists also where 
the syndicates’ congresses are concerned. This was well evidenced 
in the second Congress of Syndicates which took place in the month 
of March 1962. Jose Solis Ruiz, Minister Secretary-General of 
the Movement and national delegate of the syndicates, stated at 
the time that each person should be given the opportunity of ex­
pressing his own point of view.

If the presiding members of the Congress attempt to impose their own views, 
or if they do not allow you any measure of discussion among yourselves, 
you may protest. Indeed we invite you to express your own opinions, 
You have the right to make suggestions, propositions, and recommendations, 
all of which will be taken up by the national delegate. Then after analysis 
they will be submitted to the Secretary-General of the Movement, and be 
subsequently given to the Caudillo.. .However, and this I  repeat, inasmuch 
as you are national syndicalists who desire a strong union movement, we 
shall open a discussion and in no way permit ourselves to stray away from the 
chosen path. Nothing more than this, fellow-members. Arriba Espana.2

2 ABC  (Madrid), March 8, 1962.
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It is evident that the organized mass of workers in these Spanish 
vertical syndicates are today as firmly disciplined and dominated by 
the leaders of the National Movement as they were in the past. Since 
the National Movement is itself dominated by the Caudillo, who is 
Chief of State and of the Government, the syndicates are nothing 
more than an additional part of State machinery.

On August 13, 1956, the International Confederation of Free 
Trade Unions filed a complaint with the International Labour Office 
against the Spanish Government, stating that the Spanish syndicates’ 
organization did not represent an expression of the free will of the 
Spanish workers, but constituted instead, a hierarchical, totalitarian 
organization imposed upon them and entirely subordinated to the 
Caudillo.

It is also interesting to know that in a letter of November 15, 1960, 
addressed to the Minister Secretary-General of the Movement and 
national delegate of the syndicates, Cardinal Pla y Daniel, Primate 
of Spain, recalled that, as early as 1956, the Archbishops of Valladolid 
and Saragossa, as well as the Cardinal himself, had — in the course of 
an interview with General Franco — emphasized the fact that in their 
eyes the representation of workers within the Falangist unions was 
not “ authentic ”.

At the aforementioned second Congress of Syndicates the first 
commission submitted a report on the “ reform of syndicate structure ”. 
This report, presented by Mr. Pio Cabanillas, Mr. Emilio Romero, 
director of the daily paper of the syndicates, “ Pueblo ”, and Mr. 
Chozap, proposed that the syndicate organization be transformed 
into a federation consisting of two separate associations, one composed 
of workers, and the other of employers, and that all the officials be 
freely elected. In reality this proposition tended to modify the cor­
porative character of the vertical syndicates and to partly remove them 
from the control of the political leaders of the Movement.

The “ old guard ” Falangists, among whom the former Minister 
Fernandez Cuesta was prominent, opposed this proposal, arguing 
that it was “unconstitutional”, on the one hand because it did not state 
explicitly that the syndicate organization must be submitted to the 
political direction of the National Movement, and on the other hand 
because it tended to replace the “ unitary ” syndicates, which were the 
most original feature of Spanish syndicalism, by associations dividing 
the workers and employers into two separate groups.

Following a motion by Cuesta, asking for the revision of the report 
on the improvement of the syndical structure, the Commission decided, 
by a vote of 83 to 73, to appoint a  sub-commission entrusted with the 
task of preparing a new text. To all appearances, then, the attempt 
at reform has been defeated.
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IV. LEGISLATIVE POWER

A. Legislative Power of the Chief of State

It has already been pointed out that the Junta for National Defence 
had invested General Franco with “ all the powers of the new State ”, 
by the Decree of September 29, 1936.

The allocation of legislative power to the Chief of State was 
explicitly corroborated by the Law of January 30, 1938. Section 17 of 
this Law specifies as follows:

The power of establishing legal norms of a general character is vested in the 
Chief of State who assumes all the powers of government by virtue of the 
Decree of the Junta for National Defence of September 29, 1936. The deci­
sions and resolutions of the Chief o f State, after deliberation on the part of 
the government and following a motion of the Minister concerned, will 
take the form of laws, whenever they bear upon the organic structure of the 
State or when they constitute the principal rules o f the country’s legal orga­
nization.

Section 7 of the Law of August 8, 1939, on the reorganization of 
the central administration of the State, extended the legislative powers 
of the Chief of State still further by authorizing him to decree legal 
norms of a general character “ even if they are not the result of 
deliberation by the Council of Ministers ”. Provision is made that in 
such cases the Chief of State “ will subsequently make known his 
provisions and resolutions

This legislative power is further confirmed in the preamble to the 
Law Creating the Spanish Cortes of July 17, 1942:

Since the supreme legislative power is in the hands of the Chief of State, 
following the terms of the Laws of January 30, 1938, and of August 8, 1939, 
the agency which is about to be created will be both a means of cooperation 
in matters of legislation, as well as a self-limiting principle for a more syste­
matic establishment of power.

Article 1 of the same Law shows that the “ principal mission of the 
Cortes consists in the preparation and elaboration of laws, subject 
to the concurrence of the Chief of State ”.

B. The Legislative Power of the People

The Law on the Referendum of October 22, 1945, in certain cases 
connects the people with legislative procedure. The following is taken 
from the introductory explanation to this Law:

18



All Spaniards are entitled to co-operate in the tasks o f the State through 
the natural institutions constituted by the family, the municipal corporations, 
and the syndicates, and the basic laws, which are to give new life and greater 
spontaneity to these institutions within a system of Christian life in common, 
having been published with the object of protecting the nation against the 
error observed in the political history of peoples which cause the will of the 
nation to be supplanted by the subjective judgment of its rulers in matters 
of major importance. The Head of the State, invoking the faculties con­
ferred upon him by the Acts o f the thirtieth of January, 1938, and the eighth 
of August, 1939, has thought fit to institute a direct consultation of the nation 
by public referendum when he considers such consultation opportune and 
advisable owing to the exceptional importance of the laws or the uncertainty 
of public opinion.

Also Article 1 of the Law states:
When the exceptional importance of any law makes it advisable or the public 
interest so demands, the Head of the State shall be empowered, in order to 
serve the nation more faithfully, to submit to referendum a bill drafted by 
the Cortes.

Obviously, the exercise of this right by the citizens is at the dis­
cretion of the Chief of State. Nevertheless, an obligatory legislative 
referendum for a certain category of laws has been introduced by the 
Law of Succession of 1947. Article 10 of this Law states as follows:

The fundamental laws of the nation are: the Charter of the Spanish people, 
the Labor Charter, the constituent Law of the Cortes, the present Law of 
Succession, the Law of National Referendum, and whatever other law shall 
be latterly promulgated as fundamental.
To repeal or modify these laws, a national referendum shall be required, as 
well as the approval o f the Cortes.

It may be noted that the obligatory referendum is only destined for 
the abrogation, or the total or partial revision of these laws, and not 
for the passage of new fundamental laws. Thus, the most recent of the 
laws, the Law on the Principles of the National Movement of May 17, 
1958, was not submitted to a referendum. It was decreed by the Chief 
of State without even consulting the Cortes. He confined himself to 
reading it before the Solemn Assembly of the Cortes on May 17, 1958, 
introducing it with the formula: “ I, Francisco Franco Behamonde, 
Caudillo of Spain, conscious of my responsibility before God and 
History, do promulgate the following in the presence of the Cortes of 
the Kingdom . . . ”

The Law on the Referendum was only applied on one single occa­
sion, on July 6, 1947, when the Law on the Succession to the Chief of 
State was submitted for national approval.

Of the votes cast, there were 12,628,983 votes for and 643,501 
against, with 320,877 spoilt papers.3

3 Salvador de Madariaga, Spain: a Modern History (New York: Frederick A. 
Praeger, 1958), p. 599.
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C. The Participation of the Cortes in the Making of Laws

1. COMPOSITION, NOMINATION AND ELECTION OF THE CORTES

Article 8 of the Law on the Principles of the National Movement 
lays down the representative character of the State and submits as 
a principle that “ The participation of the people in the work of 
legislation . . .  shall be effected through the family, the commune, the 
syndicate and other organizations endowed with an inherently 
representative nature and recognized for that purpose by the law. ” 
The rules governing the composition and election of the Cortes 
reflect this principle.

The composition of the Cortes has been established definitively 
by the Law of March 9, 1946, at the time of their first reelection. 
By virtue of this law, theprocuradores are divided into three categories:

(a) The members whose function in law in this capacity derives 
from the nature of the office they fulfill, the duration of their term 
being dependent upon the exercise of these functions. They are: 
the Ministers; the national councillors of the Falange; the Presidents 
of the State Council, the Supreme Court, and the Supreme Court of 
Military Justice; the mayors of the 50 provincial capitals in addition 
to those of Ceuta and Melilla; the Chancellors of the Universities; the 
presidents of the Spanish Institute and of the Supreme Council of 
Scientific Research; the president of the Institute of Civil Engineers; 
and the chiefs of the twenty-four syndicates.

(b) The members appointed by the Chief of State are from among 
the most eminent persons in civilian, ecclesiastical, and military life. 
They are fifty in number.

(c) The elected members. These are divided into syndical 
members, not to number more than one third of the total number of 
the members; members representing the municipalities, 52 in number 
(one for each province); members representing provincial deputations 
(general councils), also 52 in number; and members representing 
certain corporations (lawyers, doctors, members of the academic 
profession, etc.), 18 in number.

The 52 representatives of the provincial deputations and the 
52 representatives of the municipal councils are in fact the only ones 
who might—at least to a certain degree—be said to represent the 
population at large: The Executive is indirectly associated with the 
election of the members listed in category (a) above, because it 
appoints them to the offices and positions by virtue of which they 
become procuradores.

2. THE JURISDICTION OF THE CORTES

As Luis Sanchez Agesta, professor at the University of Granada, 
puts it:
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The Cortes does not correspond to the type of parliamentary assembly, 
from which a government, controlled by it, originates. On the contrary, 
one has downright to ascertain a power of direction and control exercised by 
the Chief o f State over the Cortes, through the mediation o f the President 
of the Cortes (convocation and adjournment of the meetings, establishment 
of the agenda, appointment o f the Committees, see Standing Orders o f  the 
Cortes of December 26,1957, Section 14, Subsections 2, 4 and 19; Section 61, 
Subsection 2).4

The President need not be a member of the Cortes.
Therefore, he is a heteronomous organ, who is appointed by the government 
for an unlimited time, an organ directing the activities of the Cortes . . .  
In discharging his most important functions he must act in accordance with 
the government.5

The Cortes is essentially an advisory body. First of all, its 
jurisdiction is also limited ratione materiae. Following Article 10 
of the above-mentioned Law, its advice is confined to Laws relating 
to one of the following matters:

(a) Ordinary and extraordinary budgets of the State;
(b) Important economic or financial bills;
(c) The creation or amendment of the system of taxation;
(d) Bank and currency regulations;
(e) The economic activity of the syndicates and legislation 

fundamentally affecting the national economy;
(f) Basic laws regulating the acquisition and loss of Spanish 

citizenship and the rights and duties of Spaniards;
(g) The political-legal organization of the institutions of 

government;
(h) The regulation of local government;
(i) Fundamental aspects of civil, mercantile, social, penal, and 

procedural law;
(j) Fundamental aspects of the judiciary and public adminis­

tration;
(k) The regulation of agriculture, commerce, and industry;
(I) The laws affecting national education;
(m) Any other law which the government on its own initiative, 

or on that of the respective committees of the Cortes, should decide 
to submit to a full session of the Cortes. The government may also 
submit to full session measures which do not have the character of law.

The Cortes is also competent in the ratification of treaties which 
affect the items listed above (Article 14). The drafts of laws are

4 Luis Sanchez Agesta, “ Constitutional Developments in Spain since, 1936 ”, 
in Yearbook o f  the Public Law o f  the Present Time, (Tubingen, J. C. B. Mohr), 
New Series/Vol. 10, pp. 410-411.

5 Ibid., p. 412.



normally prepared by the government. Before being submitted to 
the plenary assembly, they should have been previously “ studied 
and reported on by the respective committees ” (Article 11). The 
actual examination of law drafts is carried out by these committees, 
which also discuss and decide upon possible amendments.

In this way they exercise a certain influence upon the regulation 
of matters submitted to them. It is therefore of considerable import­
ance to the government not to lose all control over the composition 
of the parliamentary committees. For this reason the law has 
provided that the committee members be appointed by the President 
of the Cortes.

The text of a draft law is rarely discussed after it has been deli­
berated upon by the committee. With very few exceptions it is 
always adopted by the plenary assembly. According to the terms 
of Article 16 of the Law, “ the president of the Cortes shall send 
Laws drafted by the same to the government for their approval by 
the Chief of State The latter is under no obligation to grant this 
approval; he may alternatively return the draft law to the Cortes 
for further study. So far, General Franco has normally sanctioned 
the draft laws as amended by the respective committees of the Cortes. 
The Chief of State may legislate without consulting the Cortes in 
matters not enumerated in Article 10 of the Law. Then, he exercises 
the legislative power provided for by the Laws of January 30, 1938, 
and August 8, 1939, which are not limited in any way. The self­
limitation mentioned in the preamble to the Law creating the Cortes 
does not apply here.

Neither is consultation of the Cortes obligatory in the case of 
war or emergency. At such a time the government may settle by 
decree those matters on which it is obliged to consult the Cortes in 
normal times. Immediately after the promulgation of the decree it 
must submit the decree to the Cortes (Article 13 of the Law: In the 
original text, this sentence was completed by the following words: 
“ for study and to be turned into a law with suggested modifications 
which might be thought necessary ” ; this part of the sentence was 
suppressed by the Law of March 9, 1946). A State of Emergency 
and a State of War are declared by means of a decree by the Govern­
ment who must then inform the Cortes without delay (Law on Public 
Order of July 30, 1959; Sections 25, 26, 36).

D. The Legislative Power of the Government

Spanish law contains certain provisions providing for the delegation 
of legislative powers to the government. Thus, in the Law on the 
Legal Structure of State Administration of July 26, 1957, Section 10 
states the following:

The Council o f Ministers has the power of submitting the draft of a Law to
the Chief of State, if this power has been delegated to the Government, by

22



a legislative act o f the Cortes and if the draft o f this law has been approved 
by the State Council at a plenary assembly.

In order to understand this provision, it must be recalled that the 
Law of July 26, 1957, presupposes that the functions of Chief of State 
and President of the Council are exercised by two different persons. 
This is evident from the introductory explanation where it is stated 
that: “ The present text does not devote any of its provisions to the 
Chief of State, because the powers and prerogatives of the latter, 
respected as they are in their entirety and considering their essential 
character, must be defined by a fundamental law.” Inasmuch as 
the functions of the President of the Council are performed by the 
Chief of State, and inasmuch as the latter is invested with the legis­
lative powers defined by the Laws of January 30,1938, and September 
29, 1939, the delegation of legislative powers to the government by a 
decision of the Cortes would be an extremely rare occurence. In 
practice, we note examples of delegation of power in the two following 
cases:

1. The so-called organic laws contain a clause bestowing upon the 
Executive the right not only of making rules and regulations but also of 
legislating, in complete independence, within the area delimited by 
the fundamental laws.

2. The legislative acts adopted by the Cortes occasionally authorize 
the Executive to revise and combine different legal texts into a single 
text. A typical example is the Decree of September 21, 1960, which 
will be analyzed below.
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V. THE POWERS OF THE EXECUTIVE

A. Organization and Powers

The Law on the Legal Structure of State Administration of July 26, 
1957, lays down the manner of organization of the Executive and 
upper administrative authorities (Council of Ministers, interministerial 
committees, President of the Council of Ministers, Under-Secretaries 
of State, Directors-General, i.e., Heads of Departments) and defines 
their powers.

According to Section 2 of the Law, “ the highest executive powers 
of the administration are: the Chief of State, the Ministerial commit­
tees, the President of the Council and the Ministers. All other State 
administrative bodies and authorities are subordinated to the Chief of 
State or the respective appropriate Minister.”

The Law does not define the position and powers of the Chief of 
State. According to the introductory explanation his prerogatives and 
powers are to be the subject of a fundamental law. For the time being, 
they are governed by Laws and Decrees passed during and immediately 
after the civil war and which have already been mentioned on several 
occasions, e.g., the Decree of September 29,1936, appointing the Chief 
of State, and the Laws of January 30, 1938 and August 8, 1939. 
Inasmuch as General Franco is both Chief of State and Head of the 
Government, the two offices are now virtually one and the same. On 
the basis of the Law of July 26, 1957, cited above, it may be inferred 
that the powers conferred thereby on the President of the Council 
were amalgamated with those attributed to the Chief of State by earlier 
legislation.

The Chief of State appoints Ministers who are responsible to him. 
He alone has the power to dismiss them. It seems appropriate to list 
the powers attributed to the Council of Ministers, as set out in Section 
10 of the Law of July 26, 1957:

1. To approve the over-all planning of government action and the major 
policy lines that govern all action entrusted to the Ministries.
2. To establish the definitive text of draft laws, especially budgetary laws 
on the basis o f draft projects submitted by the competent Departments, 
either directly of after previous consultation with the Ministerial committees; 
to send draft laws to Parliament (The Cortes) and to withdraw them when 
appropriate.
3. To propose decree-laws to the Chief of State in time of war or by reason 
of a state or emergency. The Chief of State will evaluate the proposal in
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consultation with the appropriate committee as provided in Article 12 of the 
Law Creating the Cortes.
4. To submit to the Chief of the State all projects for statutory provisions, 
whenever the government is vested with special powers voted by Parliament 
and the opinion of the Council of State in plenary session has been obtained.
5. To authorize the negotiation and signature of international treaties, 
agreements or conventions, or adherence to existing ones.
6. To aslc the Chief of State to consent to the regulations needed to implement 
parliamentary enactments, subject to the opinion by the Council of State.
7. To debate proposals—after they have been submitted to the Chief of the 
State—for appointments and revocations of high functions within the 
framework of public administration, e.g., for posts like that of Ambassadors, 
High Commanders of the Armed Forces, Under Secretaries of State, Heads 
of Departments, Governors of the Provinces, Administrators, and the Gov­
ernors, Administrators, and Secretaries of State for the African provinces.
The proposals shall be made by the Head of the appropriate Department of 
a Ministry, without neglecting the provisions delegated to the military com­
manders as under the organizational laws of the army.
8. To establish or dissolve Ministerial committees according to the require­
ments of the administration.
9. To concede a total or partial suppression of Articles 12, 13, 14, 15, 16, 
and 18 of the Charter of the Spanish People, determining the extent and 
duration of this disposition, and to declare or waive it in accordance with 
the Law on Public Order, a state of emergency, alarm or war.
10. To call general elections as provided by law.
11. To concede the non-performance or the total or partial suspension of 
the verdicts given by Administrative Disputes tribunals in the form and 
instances provided for by the law governing the said jurisdiction.
12. To decide such appeals which, under the provisions of the law, are set 
before the Council of Ministers.
13. To give a decision in all matters in which a Minister having sought 
the mandatory opinion of the Council of State or the Council of National 
Economy disagrees with such opinion, and to decide on the proposals put 
by those Councils to the Minister.
14. To determine the restrictions placed on currency transfers and take such 
steps as may be dictated by the economic situation of the country, without 
prejudice to the powers of Parliament.
15. To authorize outlays of more than one million pesetas, provided they 
are effected from credits relating to an initial outlay or investments.
16. To authorize transactions in which the Treasury is concerned after 
hearing the opinion of the Council of State.
17. Any other power conferred by law or government edicts; and in general 
to debate those matters which should be settled by a statutory decree, or 
those whether by reason of importance or repercussions upon the life of the 
nation require the knowledge and opinion of all members of the government.

B. Maintenance of Law and Order

The maintenance of law and order is one of the main duties of any 
government. Under the provision of the Law on Public Order of 
July 30, 1959, the Spanish Government has been given very broad 
powers for carrying out this duty. This Law will be discussed in greater
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detail in the chapter dealing with the defence of the regime. Suffice it 
to say here that only the government is empowered to declare war or 
a State of Emergency. According to Section 25 of the Law on Public 
Order “ the government has power to decree a State of Emergency in 
the whole, or part, of the National Territory if law and order is threat­
ened and can no longer be maintained by ordinary means Only the 
government can decide when law and order has broken down and 
when the legal means are no longer able to cope with the situation. 
Its sole duty is to bring to the notice of the Cortes the Decree declaring 
the State of Emergency.

If the government decides to resort to Section 25 of the Law on 
Public Order, it acquires a large number of special powers. It may, 
for example,

— prohibit pedestrian and vehicular traffic in the streets;
— prohibit gatherings;
— restrict the free movement of persons;
— establish safety zones which the public is forbidden to enter or 

leave;
— arrest an individual without having to comply with the procedure 

laid down by the Penal Code;
— decree the compulsory notification of any change of address or 

residence;
— order the temporary deportation of suspects;
— subject suspects to enforced residence in a specified zone;
— institute censorship of the press, television, radio, films and any 

public spectacle, or to suspend them if it considers that they may 
directly or indirectly lead to a breach of public order.

C. Administrative Law

The two important enactments on this subject are the Administra­
tive Procedure Law of July 17, 1958 (ley de procedimiento administra­
tive) ) regulating the relations between the administration and indivi­
duals and the Administrative Justice Law of December 27, 1956 (ley 
regulatora de la jurisdiccion contencioso administrativa) regulating the 
organization of the Administrative Disputes Divisions of the ordinary 
courts and the procedure to be followed before these courts.

1. The Administrative Procedure Law of July 17, 1958, which was 
inspired by advanced ideas, was passed with a view to modernizing 
the administration by simplifying it and improving its efficiency. At 
the same time, the Legislature endeavoured to associate the people 
with the activities of the administration and to strengthen their legal 
position before the latter. When introducing the Bill before the Cortes, 
the government spokesman stated in this connection:
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One of the great objectives of this Law is to win the cooperation of the popu­
lation. The German Professor Forsthoff said, that administrative law has, 
in recent years, followed a trend towards substituting for the system of res­
trictions a policy of collaboration with the population. This is found to be 
the guiding principle of many Sections. E.g., Sections 33 and 34 provide 
for the establishment of an information, suggestions and complaints section 
in every non-military Ministry. The functions of such sections are the 
giving of information and the receiving of suggestions and complaints; they 
are to study and evaluate proposals put forward by officials and the public, 
and also to attend to complaints which might result from delay, negligence 
and other anomalies of officialdom. All autonomous organizations and 
all administrative agencies are to have such a section.
Here special mention must be made of Section 87, which provides for a public 
hearing, whenever the nature of the proceedings is suitable for publication 
or if  the matter in question affects organized professional, economic or social 
groups; there is also Section 130—dealing with the drafting of rules and 
regulations—which determines that: ‘ whenever possible, and when the nature 
of the subject matter makes it advisable, a syndicate organization or any 
other entity which is designated by the law to represent or protect the interests 
of organized groups, must be given an opportunity to expound its views in 
a detailed report.’

The procedure to be followed before the adoption of new adminis­
trative regulations or before making an administrative decision in­
volving an individual is laid down in detail in Section 67 to 91 of the 
Law. Section 91 guarantees to persons who are parties to proceedings 
the right of being heard before an administrative ruling is made.

But, in fact, owing to the extreme complexity of the administration 
and of its activities, a large number of special forms of procedure 
have come into being alongside this general procedure. A list, which 
is not exhaustive, of these special forms of procedure may be found in 
the Decree of October 10, 1958. Among these special forms of proce­
dure attention is particularly directed to those concerned with expro­
priation, free pardons, the acquisition or loss, of nationality, the reim­
bursement of taxes and prosecution for tax frauds. In these special 
forms of procedure, the appearance of the parties is always provided for.

2. The main rules governing disputes with the administration are 
laid down in the Administrative Justice Law of December 27, 1956. 
The basic principle is that all decisions made by the Executive and by 
the administration, whether concerned with the adoption of new 
regulations or with individuals, are subject to the control of the Judi­
ciary (Administrative Disputes Divisions of the Courts of Appeal and 
of the Supreme Court). This system is theoreticallymore liberal in Spain 
than in most other western European countries.

As regards decisions concerned with the adoption of new regula­
tions, these can be challenged in two distinct ways:

(a) Either the applicant challenges directly the new regulations 
adopted by the administration, in which case the challenge must be 
entered within two months from the date of publication of the new 
regulations in the Official Gazette; challenges may be entered by 
corporations or institutions representing the general interest affected

27



by those new regulations. However, should the application of the new 
regulations not give rise to the making of administrative decisions 
concerned with individuals, they may be opposed by any individual 
or by any corporate body.

(b) Or the interested party waits for a decision to be made by 
the administration under the new regulations, and then opposes this 
decision.

As regards administrative decisions concerned with individuals, 
the principle of control by the Judiciary over the actions of the admi­
nistration admits of some exceptions. Only the two most important 
ones will be mentioned here.

According to Section 2, paragraph 1, of the Law of December 27, 
1956, civil law or penal law matters which come under the jurisdiction 
of ordinary courts are not subjected to the jurisdiction of the Admi­
nistrative Disputes Divisions, nor are matters which, although by 
their nature would normally come under the jurisdiction of Admi­
nistrative Disputes Divisions, have been subjected by law to the 
jurisdiction of special tribunals. These provisions are especially 
concerned with those cases in which the administration acts in a 
private capacity; for example, when purchasing a building through 
one of its Departments, or else those cases in which a civil servant or 
an agent of the administration commits a penal offence.

Moreover the Law of December 27, 1956, especially excludes from 
judicial control a series of administrative actions of a political cha­
racter. It should, however, be added that no legal provision defines 
the meaning of the words “ administrative actions of a political charac­
ter ”, and the administration by giving them the broadest possible 
interpretation, thus succeeds in placing many actions, often among 
the most important, beyond judicial control.

The Law only mentions a few examples of “ political actions ” :
— decisions associated with the government’s political activities, 

such as those concerned with the defence of the national territory, 
international relations, the internal security of the State, and the 
organization and leadership of the army;

— decisions concerned with the scope of the administration’s ordi­
nary and emergency powers;

— measures taken in exercising police powers against the press, 
broadcasting companies, cinemas and theatres;

— decisions made under the Code of Military Law (comprising 
military penal law and penal procedure);

— actions which an express provision of the Law places outside the 
jurisdiction of Administrative Disputes Divisions.

It is thus mainly the actions of the Chief of State and of the Coun­
cil of Ministers that the Law qualifies “ political actions ” and places 
outside the control of the administrative tribunals. In practice,
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VI. THE JUDICIARY AND THE BAR

A. The Ordinary Courts

1. BASIC LAWS

The main statutes concerned with the Spanish judicial system 
are:
— The Organic Law on the Judiciary of September 15, 1870;
— the Supreme Court Law of July 17, 1945;
— the Decree of November 2, 1945, approving the regulations 

governing the Judicial School;
— the Law of December 18,1950, concerned with the Re-organization 

of the Judicial School;
— the Law of December 20, 1952 providing for the inspection 

of Justice, of the Public Prosecutor’s Department and of the 
Supreme Court;

— the Decree of December 11, 1953, providing for the inspection 
of courts and tribunals;

— the Decree of February 10,1956, promulgating organic regulations 
governing career judges; and

— Article IX of the Fundamental Principles of the National Move­
ment (Law of May 17, 1958).

2. APPOINTMENT OF JUDGES

In Spain, the preparation for judicial office is obtained nowadays 
at the Judicial School, admittance to which is by way of competitive 
examination open to lay Spanish male citizens holding a law degree 
and over 21 years of age. In fact, candidates must also be supporters 
of the National Movement and be able to prove their sympathy 
for this organization; otherwise, their qualifications are likely to 
be overlooked. The government means to appoint to judicial 
office only citizens who are devoted to the regime and to bar those 
known for their independent turn of mind. In this, the government 
has only fully succeeded in the upper ranks of the Judiciary. In 
general, the Judiciary is jealous of its traditions of independence. 
It is because of its desire to influence recruitment to the Judiciary 
that the government has founded the Judicial School to which it 
has entrusted the selection and training of law graduates who embark 
on a career on the Bench or as public prosecutor.
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Judges in courts of first instance (de primera instancia y  instruc­
tion) are appointed by the Minister of Justice from among graduates 
of the Judicial School. Judges of the Courts of Appeal (audiencias) 
and of the Supreme Court are appointed by the Council of Ministers’ 
Decree on the advice of the Minister of Justice.

Judges of the first, second and sixth Divisions of the Supreme 
Court, these being the Civil, Criminal and Labour Divisions, 
belong to the Judiciary and are appointed by the government from 
among Courts of Appeal judges proposed by the Council of Justice. 
Judges of the third, fourth and fifth Divisions of the Supreme Court, 
those constituting the Administrative Disputes Division of the Sup­
reme Court who control the legality of the administration’s actions, 
are appointed under the conditions prescribed by the Administrative 
Justice Law of December 27, 1956. According to Section 20 of 
this Law, one third of the members of the Administrative Disputes 
Division of the Supreme Court are selected from among career 
judges, one third from among magistrates who are permanent mem­
bers of the lower Administrative Disputes Divisions and who have 
been sitting on these tribunals for over ten years, and one third 
from among law graduates who belong to the administration or 
are members of the Bar.

Rules introduced on July 25, 1956, have altered the wording 
of the oath taken by judges being sworn into office. The oath 
now runs as follows: “ I swear before God and the Holy Gospels 
to obey unconditionally the commands of the Caudillo of Spain, 
and also the laws and provisions attached to the exercise of my 
office, with no motive other than the accomplishment of my duty 
and the good of Spain. ”

It seems difficult to reconcile such an oath with the requirements 
of a sound and impartial administration of justice.

The conditions for promotion are laid down in the Law of De­
cember 20, 1952, and in the Organic Decree of February 10, 1956. 
The judges of Courts of Appeal, other than those of Barcelona and 
Madrid, are promoted according to seniority. In theory, the same 
rule applies also to the Courts of Appeal of Barcelona and Madrid, 
but in practice, in addition to the seniority requirement, the approval 
must also be obtained of a special body known as the Council of 
Justice whose members include the President and Public Prosecutor 
of the Supreme Court, and the President and one other judge of 
each Supreme Court Division. The Council of Justice not only 
controls the promotion of judges, but can also play a decisive part 
in their careers and pronounce on their incapacity without having 
to give reasons. Its origins go back to the days of General Primo 
de Rivera’s dictatorship. The present body was created by the 
Law of December 20, 1952, for essentially political ends.

The appointment of the President and Public Prosecutor of the 
Supreme Court is entirely within the government’s discretion. The
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Presidents of Divisions are selected from among the Supreme Court 
judges. 6

3. DISCIPLINARY MEASURES AGAINST JUDGES

The main rules concerning professional discipline are laid down 
in the Law of September 15, 1870, as amended by the Law of Decem­
ber 20, 1952. Reference should also be made to the Law of February 
19, 1939, which relates to the purging of State officials and which 
specifies that judges may be dismissed on political grounds.

These Laws provide for two kinds of sanction: dismissal and 
separaddn del servicio (dismissal on political grouuds).
(i) Dismissal

Under the provisions of Section 224 of the Law of September 
15, 1870, as amended by the Law of December 20, 1952, a career 
judge can be dismissed on any of the following grounds:
— when he finds himself in one of the six classes relating to 

incapacity7, or incompatibility8, listed in the Organic Law;
— when he has committed grave faults which, even though they 

do not constitute penal offences, are detrimental to the dignity 
of the Judiciary;

— when his civil liability has been recognized on one or more oc­
casions in the course of a lawsuit;

— when he is found guilty of loose living or of repeated negligence 
which renders him unfit to exercise his profession.

Dismissal is by a decree signed by the Minister of Justice with the 
approval of the Cabinet. The grounds for dismissal listed above have 
existed since the Organic Law of 1870 came into force. But the 
amendment of 1952 releases the government from having to consult 
the Council of State beforehand, whereas before such consultation 
was made compulsory.

(ii) Separation del servicio
This measure must not be confused with dismissal. It is governed 

by the Law of February 19, 1939, which was intended to enable 
the government to exercise control over the attitude of State officials

6 Among the Presidents of the six Divisions now in office, five have held, 
before their present appointments, essentially political positions in the regime.

7 A judge is declared incapacitated if he suffers from a physical or mental 
infirmity; if he has been convicted and has not been given a complete remission 
of his sentence; if he is being prosecuted for any misdemeanour; if he has been 
sentenced to a penalty involving loss of civil rights; if he has been declared bank­
rupt and has not been discharged; if he is being sued for debts without being 
charged with an offence, if he has vices of a depraved kind, or if he has committed 
acts which degrade him before the public (Law of 1870, Section 10).

8 There is incompatibility if he holds other public offices or political offices, 
or if he holds a junior position before the courts (Law of 1870, Section 11).
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towards the National Movement. 9 It can affect all classes of State 
officials, including career judges.

According to Section 2 of this Law there is discretion in consider­
ing the taking of disciplinary measures in regard to the conduct 
of State officials. All the circumstances have to be taken into account, 
in particular their past records, the conditions in which the office 
has to be carried out and the requirements of the administration. 
It is therefore not possible to give a specific list of grounds which 
would justify suspension; only some examples can be given, for 
instance:

(a) all actions which have led to a sentence by military courts;
(b) the fact of having benefited from abnormal promotion 

or of holding a position or carrying on work inconsistent with the 
normal functions of a judge;

(c) the fact of having deliberately remained aloof from the 
National Movement;

(d) generally, all actions or inactions which indicate an 
unpatriotic attitude or opposition to the National Movement.

(iii) Dismissal and Suspension Procedure
Both of these disciplinary measures are outside the jurisdiction 

of the courts. The decision is made by the government at the out­
come of an enquiry handled, in a case involving dismissal, by the 
central inspector of courts and tribunals, and, in a case involving 
suspension, by the bureau for purging State officials. This latter 
procedure is secret, the only formal requirement being that the 
respondent must be heard and be permitted to submit documentary 
evidence in his defence.

A dismissed judge may lodge an appeal before the fifth Division 
of the Supreme Court. But since this Division has the reputation 
of being the judicial authority most amenable to the regime, potential 
appellants usually avoid resorting to this alternative. A suspended 
judge only has the right to apply for a fresh hearing before the Min­
ister of Justice. He can then learn of the charges laid against him, 
answer them and resort to all available means in support of his 
defence, but at no time is he allowed to examine the file.

B. Special Courts
1. LABOUR TRIBUNALS

The main statutes relating to the activities of these tribunals 
are the Law of October 17, 1940, on labour tribunals, and the Decree 
of November 14, 1958, on labour tribunal judges and registrars.

9 This Law was essentially passed to carry out a purge of the administration 
after the civil war. It has, however, remained in force. A Law passed in 1941 
has made possible certain rehabilitations.
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The setting-up of labour tribunals is founded on the doctrinal 
principles which form the basis of the Spanish syndicalist organization.10

It was logical for national syndicalism to bring about the setting­
up of a large judicial machine, known as the Magistratura del Trabajo, 
which is independent of the ordinary Judiciary. These tribunals 
are totally different, both in structure and operation, from the or­
dinary courts and tribunals. Once appointed to labour tribunals, 
career judges leave the ordinary courts and henceforth depend 
exclusively on the Ministry of Labour and no longer on the Ministry 
of Justice.

Judges of the labour tribunals are professional judges and form 
a separate judicial corps. Recruitment is made by competitive 
examination open to Bench and public prosecutors having served 
for over five years. Successful candidates are posted by the Minister 
of Labour. They are appointed for life but their activities are 
tightly controlled by inspectors.

Labour tribunals are considered to be tribunals of high intel­
lectual and moral standing. Proceedings before these tribunals 
are free in the case of employees; they are mainly oral and less formal 
than civil proceedings.

The structure of the labour tribunal system is as follows: at 
the lower level come the tribunals of first instance. Each of these, 
termed Magistratura del Trabajo, covers a given area. The judges 
move around within their areas and hold itinerant hearings at the 
most important centres. At the upper level comes the Central 
Labour Tribunal which is the appeal tribunal. The Central Labour 
Tribunal is presided over by a Director-General appointed by the 
Minister without prior competitive examination. Finally as a 
last resort, and only in certain cases, a further appeal can be made 
to the Supreme Court.

The powers of the labour tribunals are determined either by the 
legal relationship between the parties involved (employers and 
employees), or by the subject of the action. According to Section 1 
of the Decree of July 4, 1958, setting out the procedure to be adopted 
in labour matters, labour tribunals may be called upon to deal 
with:

— the settlement of claims arising out of injuries incurred during 
work;

— disputes between employees and various State insurance bodies; 
and

— disputes between employees and employers about the terms 
of an employment contract.

10 See above p. 14 ff.
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2. TRIBUNALS FOR THE PROTECTION OF THE SYNDICAL
ORGANIZATION

In addition to the labour tribunals, the Spanish judicial system 
provides another kind of jurisdiction in the field of labour, i.e., 
the tribunals for the protection of the syndical organization or 
tribunales de amparo de la organisation sindical, set up by an Ordinance 
of January 12, 1948. These tribunals deal in the first place with 
appeals against decisions made by the syndical hierarchy. The 
Spanish syndical organization has very broad powers; it is this or­
ganization which, for example, gives or refuses permission to start 
a new business undertaking or to found an agricultural cooperative; 
it is this organization also which decides whether or not a contract 
for the distribution of commercial films is valid. These tribunals 
can moreover exercise a prerogative on matters of civil law; these 
are the reclamaciones con caracter facultativo. Supposing that 
an individual has been wronged by a syndical decision, he can appeal 
to the ordinary courts and claim damages; the Ordinance of January
12, 1948, authorizes him to refer the matter to a protection tribunal. 
Prima facie, these reclamaciones con caracter facultativo appear 
to have only little practical value. However, it must be remembered 
that the single syndical organization has great de facto power. A 
litigant who refuses to refer a civil action to the protection tribunal 
is likely later to get into trouble with the syndical organization. 
As a result, civil lawsuits are practically unheard of in certain parts 
of the Spanish economy; this is, for example, the case in the film 
industry to which the syndical organization is able to impose the 
settlement of disputes before these special tribunals.

The provincial protection tribunals are chaired by the provincial 
labour delegates whereas the chairmanship of the Central Protection 
Tribunal is assumed by the national secretary of the syndical or­
ganization. Syndical officials thus pronounce judgment in complaints 
and appeals against their own syndical organization. It is difficult 
to see how such tribunals can be regarded as truly impartial.

3. MILITARY COURTS

In other countries of western Europe, military courts play in 
peacetime only a secondary role which is restricted to trying purely 
military offences, e.g., damage caused to military installations, 
desertion and common law offences committed by servicemen. 
In Spain, the position is quite different. Military courts constitute 
one of the pillars of the existing regime, which regime was itself 
brought into being by a military uprising. Their jurisdiction is 
very broad in ordinary penal law matters and even more so in penal 
law matters of a political character. The government has resorted 
to rather odd devices for extending the jurisdiction of the military 
courts to fields which are normally quite alien to them. Special
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laws, in particular the Decree of September 21, 1960, have assimilated 
to military penal law offences, certain common law offences and 
political offences committed by civilians (see page 71).

At the lower level operate the courts-martial. Their members 
are appointed by the competent judicial authorities (Autoridades 
Judiciales), e.g., Captain-Generals of Regions, army Generals and 
Admirals (Section 49 of the Code of Military Law). At the upper 
level comes the Supreme Court of Military Justice which is the 
appeal court. Its members are appointed by governmental decree. 
The following also form part of the military justice organization:

— the special military judge for the suppression of extremist activ­
ities, who is an examining judge, and

— the special judge dealing with illegal propaganda.

C. Independence of the Judiciary

The absolute independence of judges is a fundamental principle 
in any society based on legality and the Rule of Law. According 
to Section IX of the Law on the Principles of the National Movement 
of May 17, 1958, every Spaniard is entitled to an independent Judica­
ture, “ the access to which shall be free to all who are without suffi­
cient resources Yet this requirement is not in practice fully 
complied with. The Executive, i.e., in the final resort the Caudillo, 
exerts a definite influence on the Judiciary. This is achieved in two 
ways. First, as already pointed out, the government appoints 
at its discretion the holders of some of the key offices in the ordinary 
courts. Secondly, and in particular, the government has set up 
a large number of special tribunals which it tightly controls; as a 
result, some essential fields of social activity escape the jurisdiction 
of ordinary judges. The most important of these special tribunals 
are, as has just been pointed out, the military courts which have 
jurisdiction over penal law matters.

It is a fact that in Spain there is strong opposition to the regime, 
which opposition is only kept under by means of restrictions on 
the freedom of association and expression. This underground 
opposition includes a large number of groups of highly differing 
tendencies ranging from Carlist traditionalism to communism. 
The regime thus has to keep a close watch on this opposition. More­
over, it must have resilient and effective means at its disposal for 
repressing subversive activities. Accordingly, it has introduced 
a set of extremely complex penal regulations. The application 
of the special laws which have been passed to this end has been 
entrusted to the military courts, and the Caudillo, in his capacity 
of Commander-in-Chief of the Spanish Army, enjoys great authority 
over officers of military justice.
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D. Organization of the Bar

1. THE “ COLEGIOS ”

Advocates practising in one area form a body known as a colegio. 
From a disciplinary point of view, they depend on the sole authority 
of this “ college Only university graduates in law may be ad­
mitted to the profession. Each college freely administers its own 
affairs and enacts its own bye-laws and regulations. A General 
Council, based in Madrid, coordinates the activities of these various 
colleges. The statutory basis for practising at the Bar rests on the 
Decree of June 28, 1946, defining the general status of the Bar, and 
on the Decree of February 3,1947, defining the status of these colleges.

A college of advocates frequently has in its midst practitioners 
holding positions in the regime. They are numerous and their 
voices are often decisive; principally they are advocates employed 
in the syndical organization. Since they are largely dependent 
on the regime, they will naturally be inclined to defend it. Their 
action often succeeds in thwarting within their college moves which 
do not meet with the approval of the regime. The failure of the 
petition presented by the Madrid College of Advocates for the 
abolishment of the Decree of September 21, 1960, is significant 
of this state of affairs.

Many advocates nowadays consider that the profession should 
be thoroughly reorganized by new laws which would amalgamate 
existing statutory provisions in possibly recast form bearing in mind 
the conclusions approved at the Bar’s third annual Congress held 
in Valencia in June 1954. In this connection several drafts have 
already been submitted and others are being prepared.

2. PROFESSIONAL DISCIPLINE

Each college of advocates has disciplinary powers over its members. 
The exercise of these powers is delegated to a body termed “ Council 
of Governors ”. Each college formulates its own bye-laws and 
regulations which define the powers of the Council and lays down 
the sanctions which it may inflict. The courts may also take dis­
ciplinary action against advocates who commit serious breaches 
of the rules of proper conduct in court.

The following disciplinary action can be taken against advocates:
(i) warning;
(ii) severe warning;

(iii) a reprimand;
(iv) a fine;
(v) total or partial forfeiture of fees or rights derived from

the acts that gave rise to the offence with which they are
charged; and
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(vi) suspension for a period not exceeding three months, or 
in the case of a repeated offence, not exceeding six months.

3. INDEPENDENCE OF THE ADVOCATES

Prima facie, the independence of Spanish advocates is not sub­
jected to restrictions other than those laid down in the rules of pro­
fessional conduct. In addition to these rules, however, there are 
various provisions in the Penal Code which should be mentioned. 
Under the Penal Code, legal proceedings can be taken against an 
advocate who commits a breach of professional secrecy (Section 
361) or commits a grave professional fault which has caused direct 
prejudice to his client (Section 360). There is nothing unusual 
in these provisions; identical provisions exist in most other countries. 
In court, Spanish advocates make it a practice to express their opinions 
quite freely and seldom does this give rise to direct or immediate 
repercussions. Thus, at the Ceron trial, 11 the leader of the Spanish 
Christian Democrat opposition Party, Sr. Jose Maria Gil Robles, 
was able to unfold before the Supreme Court of Military Justice 
at a session open to the public what was virtually a political 
programme for the opposition to the regime. At other more recent 
political trials, such as the Pujol trial and the Babiano trial, similar 
demonstrations of almost complete freedom of expression occurred. 
But the work of the advocate is made difficult by the fact that he can­
not take part in some stages of legal proceedings. In particular, 
he is completely excluded from the preliminaries of a penal enquiry. 
As long as his client remains in the hands of the police, the advocate 
cannot get in touch with him nor intervene in any way whatsoever. 
This is a far cry from the Anglo-Saxon system which enables a prisoner, 
both at the police and the magistrate stage, to answer questions 
only in the presence of his lawyer. Moreover, an advocate is not 
allowed to plead in summary proceedings before military courts. 
It has already been said that a large number of political offences 
are tried before military courts in summary proceedings.

Spanish advocates, however, play nowadays an important role. 
The Bar is making a courageous stand against various abuses of the 
present regime with certain colleges of advocates taking vigorous 
action, and is patiently waiting for a progressive return to a true Rule 
of Law system. A recent example shows the astonishing courage 
of Spanish advocates and the effectiveness of their concerted efforts. 
On June 18, 1959, the government issued a Decree relating to the 
expenses of judicial proceedings. According to this Decree, all 
financially solvent parties engaged in court actions were required to 
pay certain taxes. The object of the Decree was to pass on to litigants 
the extra expenses incurred by the salary increases given to judicial 
staff, whose salaries had hitherto been notoriously inadequate. The

11 See Appendix 7.
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consequences of this reform were likely to be deplorable: people of 
modest means, yet considered solvent, would practically be prevented 
from going to court to exercise their rights if they were required to 
deposit large sums of money with the clerk. As soon as this Decree 
was published, all colleges of advocates and in particular those of 
Madrid and Barcelona, went up in arms. In July and August 1959, 
the colleges of advocates of almost all provinces met and addressed 
protests to the Ministry of Justice, the secretary of the office of the 
President of the Council, the members of the Cortes and other author­
ities. The text of these protests was widely diffused throughout 
the country thereby starting an extensive opposition movement. On 
November 30, 1959, Dr. Escobedo, President of the Madrid Bar 
and an important personality in the regime, was forced to resign 
for having made a stand in favour of the Decree in face of a majority 
of his colleagues. The Madrid advocates then elected on December 30 
an advocate of independent views to the office of president to replace 
Dr. Escobedo.
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VH. CIVIL LIBERTIES AND POLITICAL RIGHTS

On July 13,1945, the Cortes approved the “ Charter of the Spanish 
People ”, which defined the duties and rights of the Spanish. Among 
the rights granted to the Spanish people are the following: freedom 
of expression (which includes freedom of the press); freedom of 
peaceful assembly and association; freedom of belief and religion 
(but forbidding external ceremonies or manifestations other than 
those of the Catholic religion); freedom and privacy of correspondence 
(but only on national territory); freedom of movement and residence 
on national territory; inviolability of domicile; and the prohibition 
of rectroactive penal laws.

Civil liberties are normally asserted having regard to the State. 
They set a limit to the intervention by the public authority in the 
sphere of individual activity. Nevertheless, it is recognized that 
individuals only enjoy their Fundamental Rights to the extent that 
these are compatible with the demands of public order and the 
country’s internal and external security. However, it is also reco­
gnized that the limitations placed upon the exercise of public freedoms 
must be materially justified. If a constitutional provision authorizes 
the regulation by law of a civil liberty, the legislator should respect 
the essence of that freedom. “ If the freedoms should be conceived 
in terms of order, then order, in its turn, should not be understood 
except in terms of those freedoms whose exercise it guarantees. ” 12 
Order cannot and should not be anything more than a safeguard 
of the freedoms.

In order to restrict or regulate the freedoms, the State may have 
recourse either to repression or prevention. The repressive regime 
(regime of laws) is more readily compatible with the conception of 
civil liberties than the preventive regime (police regime). The 
restriction of individual freedoms by police measures of a preventive 
character is only justified in exceptional circumstances. In a free 
society, preventive measures are considered legitimate when they 
are “ indispensable in order to re-establish law and order, if the 
latter has been disturbed, or in order to ward off grave dangers which 
menace it in a direct and imminent fashion ” .13

12 Georges Burdeau: Les Libertes publiques (Paris: Pichon and Durand-Auzias, 
1961), p. 32.

13 Arrets du Tribunal federal suisse (Law Reports of the Swiss Federal Tribunal), 
Vol. 67, Part I, p. 76.
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