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The subjects for discussion at the Congress were distributed among 
four Committees. Committee One concerned itself with “ Procedures 
utilized by Administrative Agencies and Executive Officials ”, Com
mittee Two with “ Control by the Legislature and the Courts over 
Executive Action ”, Committee Three with “ The Responsibility of 
Lawyers in a Changing W orld ” and Committee Four with “ The 
Role of Legal Education in a Changing Society A summary of the 
discussions as well as the Conclusions reached by each of these 
Committees appear in this Report.

The exchange of views among nearly 300 jurists from 75 countries, 
representing different social and legal systems, was invaluable in 
establishing principles and rules common to all communities of the 
free world.

The unfolding concept of the Rule of Law in modern society, as 
developed at the various Congresses and Conferences held under the 
aegis of the International Commission of Jurists, will be seen in the 
First Part of this Report. The Second Part, dealing with the actual 
proceedings of the Rio de Janeiro Congress, indicates the detailed 
examination and analysis of the respective topics by the Committees 
and the trends of thought of participants on the questions raised.

The Working Paper is not reproduced in this Report, but printed 
copies of it are obtainable from the Commission on request. Prior 
to the preparation of the Working Paper, a Questionnaire was sent 
out to National Sections and individual jurists soliciting information 
as to conditions in their respective countries which had a bearing on 
the theme of the Congress. Replies were received from 55 countries 
and were of considerable help in the preparation of the Working 
Paper.

In presenting this Report, I must express the gratitude of the 
International Commission of Jurists to all those who played a part 
in the extensive advance work for the Congress, including the drafting 
of the Working Paper. The Commission’s thanks are also due to its 
hosts in Brazil, as well as to the many jurists whose attendance at 
and participation in the debates of the Congress contributed in such 
large measure to its success. Last but not least, I wish to pay tribute 
to my predecessor, Sir Leslie M unro, who supervised the preparatory 
work for the Congress and presided over its deliberations.

Sean MACBRIDE 
Secretary-General
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ACT OF ATHENS

We free jurists from forty-eight countries, assembled in Athens 
at the invitation of the International Commission of Jurists, being 
devoted to the Rule of Law which springs from the rights of the 
individual developed through history in the age-old struggle of man
kind for freedom; which rights include freedom of speech, press, 
worship, assembly and association and the right to free elections to 
the end that laws are enacted by the duly elected representatives of 
the people and afford equal protection to all,

Being concerned by the disregard of the Rule of Law in various 
parts of the world, and being convinced that the maintenance of the 
fundamental principles of justice is essential to a lasting peace through
out the world,

Do solemnly Declare th a t:

1. The State is subject to the law.

2. The Governments should respect the rights of the individual 
under the Rule of Law and provide effective means for their 
enforcement.

3. Judges should be guided by the Rule of Law, protect and en
force it without fear or favour and resist any encroachments by 
governments or political parties on their independence as judges.

4. Lawyers of the world should preserve the independence of 
their profession, assert the rights of the individual under the Rule of 
Law and insist that every accused is accorded a fair trial.

And we call upon all judges and lawyers to observe the principles 
and

Request the International Commission of Jurists to dedicate itself 
to the universal acceptance of these principles and expose and denounce 
all violations of the Rule of Law.

Done at Athens this 18th day of June 1955.
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DECLARATION OF DELHI

This International Congress of Jurists, consisting of 185 judges, 
practising lawyers and teachers of law from 53 countries, assembled 
in New Delhi in January 1959 under the aegis of the International 
Commission of Jurists, having discussed freely and frankly the Rule 
of Law and the administration of justice throughout the world, and 
having reached conclusions regarding the legislative, the executive, 
the criminal process, the judiciary and the legal profession, which 
conclusions are annexed to this Declaration,

Now solemnly
Reaffirms the principles expressed in the Act of Athens adopted by 

the International Congress of Jurists in June 1955, particularly that 
an independent judiciary and legal profession are essential to the 
maintenance of the Rule of Law and to the proper administration of 
justice;

Recognizes that the Rule of Law is a dynamic concept for the 
expansion and fulfilment of which jurists are primarily responsible 
and which should be employed not only to safeguard and advance 
the civil and political rights of the individual in a free society, but 
also to establish social, economic, educational and cultural conditions 
under which his legitimate aspirations and dignity may be realized;

Calls on the jurists in all countries to give effect in their own 
communities to the principles expressed in the conclusions of the 
Congress; and finally

Requests the International Commission of Jurists
1. To employ its full resources to give practical effect through

out the world to the principles expressed in the conclusions of 
the Congress.

2. To give special attention and assistance to countries now in 
the process of establishing, reorganizing or consolidating their 
political and legal institutions.

3. To encourage law students and the junior members of the 
legal profession to support the Rule of Law.

4. To communicate this Declaration and the annexed con
clusions to  governments, to, interested international organi
zations, and to associations of lawyers throughout the world.

This Declaration shall be known as the Declaration of Delhi.

Done at Delhi this 10th day of January 1959.
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INTERNATIONAL CONGRESS OF JURISTS
ON

THE RULE OF LAW IN A FREE SOCIETY
NEW DELHI, INDIA 

January 5-10, 1959

CONCLUSIONS

REPORT OF COMMITTEE I 

The Legislative and the Rule of Law 
CLAUSE I

The function of the legislature in a free society under the Rule 
of Law is to create and maintain the conditions which will uphold the 
dignity of man as an individual. This dignity requires not only the 
recognition of his civil and political rights but also the establishment 
of the social, economic, educational and cultural conditions which 
are essential to the full development of his personality.

CLAUSE n

(1) In  many societies, particularly those which have not yet fully 
established traditions of democratic legislative behaviour, it is essential 
that certain limitations on legislative power referred to in Clause III 
hereof should be incorporated in a written constitution, and that the 
safeguards therein contained should be protected by an independent 
judicial tribunal; in other societies, established standards of legislative 
behaviour may serve to ensure that the same limitations are observed, 
and a lawyer has a positive interest, and duty to assist, in the main
tenance of such standards of behaviour within his particular society, 
notwithstanding that their sanction may be of a political nature.
(2) To implement the principles set forth in the preceding Clause I 
it is essential that the powers of the Legislature be fixed and deter
mined by fundamental constitutional provisions or conventions which:

(a) guarantee the organisation of the Legislature in such a way 
that the people, without discrimination among individuals, 
may directly, or through their representatives, decide on the 
content of the law;

(b) confer on the Legislature, especially with regard to the 
matters set out in Clause I, the exclusive power of enacting 
general principles and rules as distinct from detailed regula
tions thereunder;
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(c) provide for control, by the representatives o f the people, over 
the exercise by the Executive of such subordinate legislative 
functions as are necessary to give effect to legislation; and

(d) organise judicial sanctions enforcing the principles set out in 
this Clause, and protect the individual from encroachments 
on his rights under Clause HI. The safeguards contained in 
the constitution should not be indirectly undermined by 
devices which leave only the semblance of judicial control.

CLAUSE m

(1) Every legislature in a free society under the Rule of Law should 
endeavour to give full effect to the principles enunciated in the Univer
sal Declaration of Human Rights.

(2) The governments of the world should provide the means whereby 
the Rule o f Law may be maintained and furthered through inter
national or regional agreements on the pattern of the European 
Convention on the Protection of Human Rights and Fundamental 
Freedoms, signed in Rome on November 4, 1950, or otherwise. Such 
agreements should provide an opportunity of appeal to an inter
national body for a remedy against denial of the rights implicit in 
the Rule of Law in any part of the world.

(3) Every legislature should, in particular, observe the limitations 
on its powers referred to below. The failure to refer specifically to 
other limitations, or to enumerate particular rights is not to be 
construed as in any sense minimizing their importance.

The Legislature must:
(a) not discriminate in its laws in respect of individuals, classes 

of persons, or minority groups on the ground of race, religion, 
sex or other such reasons not affording a proper basis for 
making a distinction between human beings, classes, or 
minorities;

(b) not interfere with freedom of religious belief and observance;
(c) not deny to the members o f society the right to elected 

responsible Government;
(d) not place restrictions on freedom of speech, freedom of 

assembly or freedom o f association;
(e) abstain from retroactive legislation;
( f)  not impair the exercise of fundamental rights and freedoms 

of the individual;
(g) provide procedural machinery (“ Procedural Due Process ”) 

and safeguards whereby the abovementioned freedoms are 
given effect to and protected.
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CLAUSE IV

(1) The principles stated in the foregoing Clauses represent the 
proper aspirations of all men. Every legislature and every government 
should endeavour to give full effect to the foregoing principles, not only 
in relation to their own countries, but also in relation to any territories 
under their administration or protection, and should take steps to 
abrogate any existing laws which are inconsistent therewith.
(2) The legislatures and the governments of the world should advance 
by every means in their power the ultimate and universal application 
of the principles here enunciated.

REPORT OF COMMITTEE 11 

The Executive and the Rule of Law
The Rule of Law depends not only on the provision of adequate 

safeguards against abuse of power by the Executive, but also on the 
existence of effective government capable of maintaining law and 
order and of ensuring adequate social and economic conditions of 
life for the society.

The following propositions relating to the Executive and the Rule 
of Law are accordingly formulated on the basis of certain conditions 
which are either satisfied, or in the case of newly independent countries 
still struggling with difficult economic and social problems are in the 
process of being satisfied. These conditions require the existence of 
an Executive invested with sufficient power and resources to discharge 
its functions with efficiency and integrity. They require the existence 
of a Legislature elected by democratic process and not subject, either 
in the manner of its election or otherwise, to manipulation by the 
Executive. They require the existence of an independent Judiciary 
which will discharge its duties fearlessly. They finally call for the 
earnest endeavour of government to achieve such social and economic 
conditions within a society as will ensure a reasonable standard 
of economic security, social welfare and education for the mass of 
the people.

In the light o f the foregoing the following propositions have been 
agreed upon.

CLAUSE I
In modern conditions and in particular in societies which have 

undertaken the positive task of providing welfare services for the 
community it is recognized that legislatures may find it necessary to 
delegate power to the Executive or other agencies to make rules 
having a legislative character.

The grant of such powers should be within the narrowest possible 
lim its  and should carefully define the extent and purpose of delegated

7



legislation and should provide for the procedure by which it can be 
brought into effect.

Public emergency threatening the life of a nation may require 
extensive delegation of powers. Even in such cases, however, the 
Rule of Law requires that every attempt be made by the Legislature 
to define as carefully as possible the extent and purpose o f the grant 
of such delegated powers, and the procedure by which such delegated 
legislation is to be brought into effect.

In no event shall fundamental human rights be abrogated by 
means of delegated legislation.

CLAUSE n

To ensure that the extent, purpose and procedure appropriate to 
delegated legislation are observed, it is essential that it should be 
subject to  ultimate review by a judicial body independent of the 
Executive.

CLAUSE m

Judicial review of delegated legislation may be usefully supple
mented by procedure for supervision by the Legislature or by a com
mittee or a commissioner of the Legislature or by other independent 
authority either before or after such delegated legislation comes into 
effect.

CLAUSE IV

In  general, the acts of the Executive which directly and injuriously 
affect the person or property or rights of the individual should be 
subject to review by the Courts.

CLAUSE V

The judicial review of acts of the Executive may be adequately 
secured either by a specialized system of administrative Courts or 
by the ordinary Courts. Where specialized Courts do not exist it 
is essential that the decisions of ad hoc administrative tribunals and 
agencies, if created (which include all administrative agencies making 
determinations of a judicial character), should be subject to ultimate 
review by ordinary Courts.

Since this supervision cannot always amount to a full re-examina- 
tion of the facts, it is essential that the procedure of such ad hoc 
tribunals and agencies should ensure the fundamentals of fair hearing 
including the rights to be heard, if possible, in public, to have advance 
knowledge of the rules governing the hearing, to adequate representa
tion, to know the opposing case, and to receive a reasoned judgment.

Save for sufficient reason to the contrary, adequate representa
tion should include the right to legal counsel.



CLAUSE VI

A citizen who suffers injury as a result of illegal acts of the Execu
tive should have an adequate remedy either in the form of a proceed
ing against the State or against the individual wrongdoer, with the 
assurance of satisfaction of the judgment in the latter case, or 
both.

CLAUSE v n

Irrespective of the availability of judicial review to correct illegal 
action by the Executive after it has occurred, it is generally desirable 
to institute appropriate antecedent procedures of hearing, enquiry 
or consultation through which parties whose rights or interests will be 
affected may have an adequate opportunity to make representations 
so as to minimize the likelihood of unlawful or unreasonable executive 
action.

CLAUSE v m

I t will further the Rule of Law if the Executive is required to 
formulate its reasons when reaching its decisions o f a judicial or 
administrative character and affecting the rights of individuals and 
at the request of a party concerned to communicate them to him.

REPORT OF COMMITTEE III 

The Criminal Process and the Rule of Law
The rights of the accused in criminal trials, however elaborately 

safeguarded on paper, may be ineffective in practice unless they are 
supported by institutions, the spirit and tradition of which limit the 
exercise o f the discretions, whether in law or in practice, which 
belong in particular to the prosecuting authorities and to the police. 
Bearing that qualification in mind, an attempt has been made to 
answer the question: If  a citizen of a country which observes the Rule 
of Law is charged with a criminal offence, to what rights would he 
properly consider himself entitled ? This question has been considered 
under the heads which follow. I t is for each country to maintain 
and develop in the framework of its own system of law the following 
rules which are regarded as the minimum necessary to ensure the 
observance o f the Rule o f Law.

I. CERTAINTY OF THE CRIMINAL LAW

It is always important that the definition and interpretation of 
the law should be as certain as possible, and this is o f particular 
importance in the case of the criminal law, where the citizen’s life 
or liberty may be at stake. Certainty cannot exist in the criminal 
law where the law, or the penalty for its breach, is retrospective.



H. THE PRESUMPTION OF INNOCENCE

The application of the Rule o f Law involves an acceptance o f the 
principle that an accused person is assumed to be innocent until 
he has been proved to be guilty. An acceptance of this general 
principle is not inconsistent with provisions of law which, in particular 
cases, shift the burden of proof once certain facts creating a con
trary presumption have been established. The personal guilt of the 
accused should be proved in each case.

HI. ARREST AND ACCUSATION

(1) The power of arrest, whether in flagrante delicto or not, ought 
to be strictly regulated by law, and should only be exercisable on 
reasonable suspicion that the person concerned has committed an 
offence.
(2) On any arrest the arrested person should at once be told the 
grounds of his arrest.
(3) On any arrest the arrested person should at once and at all 
times thereafter be entitled to the assistance of a legal adviser of his 
own choice, and on his arrest should at once be informed of that 
right in a way which he would clearly understand.
(4) Every arrested person should be brought, within as short a 
period as possible, fixed by law, before an appropriate judicial 
authority.
(5) After appearing before such judicial authority, any further 
detention should not be in the hands of the police.

IV. DETENTION PENDING TRIAL

(1) No person should be deprived of his liberty except in so far as 
may be required for the purposes o f public security or the administra
tion of justice.
(2) Every arrested person should have a right, renewable at reasonably 
short intervals, to apply for bail to an appropriate judicial authority. 
He should be entitled to bail on reasonable terms unless either:

(a) the charge is of an exceptionally serious nature, or
(b) the appropriate judicial authority is satisfied that, if bail

is granted, the accused is not likely to stand his trial, or
(c) the appropriate judicial authority is satisfied that, if  bail

is granted, the accused is likely to interfere with the evidence,
for example with witnesses for the prosecution, or

(d) the appropriate judicial authority is satisfied that, if bail 
is granted, the accused is likely to commit a further criminal 
offence.
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V. PREPARATION AND CONDUCT OF DEFENCE

The Rule of Law requires that an accused person should have 
adequate opportunity to prepare his defence and this involves:

(1) That he should at all times be entitled to the assistance of 
a legal adviser of his own choice, and to have freedom of com
munication with him.

(2) That he should be given notice of the charge with sufficient 
particularity.

(3) That he should have a right to produce witnesses in his defence 
and to be present when this evidence is taken.

(4) That, at least in serious cases, he should be informed in 
sufficient time before the trial of the nature of the evidence to 
be called for by the Prosecution.

(5) That he should be entitled to be present when any evidence 
for the Prosecution is given and to have the witnesses for the 
Prosecution cross-examined.

VI. MINIMUM DUTIES OF THE PROSECUTION

The duty of the Prosecution should be fairly to place the relevant 
evidence before the Court, and not to obtain a conviction at all costs. 
If  the Prosecution has evidence favourable to the accused which it 
does not propose to use, it should put such evidence at the disposal 
of the accused or his legal adviser in sufficient time to enable him to 
make proper use of it.

VII. THE EXAMINATION OF THE ACCUSED

No one should be compelled to incriminate himself. No accused 
person or witness should be subject to physical or psychological 
pressure (including anything calculated to impair his will or violate 
his dignity as a human being).

Postal or telephone communications should not be intercepted 
save in exceptional circumstances provided by law and under an 
order of an appropriate judicial authority.

A  search o f the accused’s premises without his consent should 
only be made under an order of an appropriate judicial authority.

Evidence obtained in breach of any of these rights ought not to 
be admissible against the accused.

VIH. TRIAL IN PUBLIC

The Rule of Law requires that criminal trials should ordinarily 
take place in public. The proper existence of exceptions to this rule 
is, however, recognized. The nature of these exceptions should be 
laid down by law and their application to the particular case should 
be decided by the Court.



Criminal trials should be open to report by the press but it is not 
compatible with the Rule of Law that it should be permissible for 
newspapers to publish, either before or during a trial, a matter 
which is likely to prejudice the fair trial of the accused.

IX. RETRIAL

After a final conviction or acquittal no one should be tried again 
on the same facts, whether or not for the same offence.

X. LEGAL REMEDIES, INCLUDING APPEALS

Every conviction and sentence and every refusal of bail should be 
challengeable before at least one higher Court.

It is essential that there should be adequate remedies for the 
breach of any of the rights referred to above. The nature of those 
remedies must necesarily depend on the nature of the particular 
right infringed and the system of law which exists in the country 
concerned. Different systems of law may provide different ways 
of controlling the activities of the police and of the prosecuting and 
enquiring authorities.

XL PUNISHMENT

The Rule of Law does not require any particular penal theory 
but it must necessarily condemn cruel, inhuman or excessive preventive 
measures or punishments, and supports the adoption of reformative 
measures wherever possible.

REPORT OF COMMITTEE IV

The Judiciary and the Legal Profession under the Rule of Law

CLAUSE I

An independent Judiciary is an indispensable requisite of a free 
society under the Rule of Law. Such independence implies freedom 
from interference by the Executive or Legislative with the exercise 
of the judicial function, but does not mean that the judge is entitled 
to act in an arbitrary manner. His duty is to interpret the law and 
the fundamental principles and assumptions that underlie it. It is 
implicit in the concept of independence set out in the present para
graph that provision should be made for the adequate remuneration 
of the Judiciary and that a judge’s right to the remuneration settled for 
his office should not_during his term of office be altered to  his dis
advantage.
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CLAUSE II

There are in different countries varying ways in which the Judi
ciary are appointed, re-appointed (where re-appointment arises) and 
promoted, involving the Legislative, Executive, the Judiciary itself, 
in some countries the representatives of the practising legal profession, 
or a combination of two or more of these bodies. The selection of 
judges by election and particularly by re-election, as in some countries, 
presents special risks to the independence of the Judiciary which are 
more likely to be avoided only where tradition has circumscribed by 
prior agreement the list of candidates and has limited political con
troversy. There are also potential dangers in exclusive appointment 
by the Legislative, Executive, or Judiciary, and where there is on the 
whole general satisfaction with the calibre and independence of judges 
it will be found that either in law or in practice there is some degree of 
co-operation (or at least consultation) between the Judiciary and the 
authority actually making the appointment.

CLAUSE m

The principle of irremovability of the Judiciary, and their security 
of tenure until death or until a retiring age fixed by statute is reached, 
is an important safeguard of the Rule of Law. Although it is not 
impossible for a judge appointed for a fixed term to assert his inde
pendence, particularly if he is seeking re-appointment, he is subject 
to greater difficulties and pressure than a judge who enjoys security 
of tenure for his working life.

CLAUSE IV

The reconciliation of the principle of irremovability of the Judiciary 
with the possibility of removal in exceptional circumstances neces
sitates that the grounds for removal should be before a body of 
judicial character assuring at least the same safeguards to the judge 
as would be accorded to an accused person in a criminal trial.

CLAUSE V

The considerations set out in the preceding paragraph should 
apply to: (1) the ordinary civil and criminal Courts; (2) administrative 
Courts or constitutional Courts, not being subordinate to the ordinary 
Courts. The members of administrative tribunals, whether profes
sional lawyers or laymen, as well as laymen exercising other judicial 
functions (juries, assessors, Justices of the Peace, etc.) should only 
be appointed and removable in accordance with the spirit of these 
considerations, in so far as they are applicable to their particular 
positions. All such persons have in any event the same duty of 
independence in the performance of their judicial function.
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CLAUSE VI

It must be recognized that the Legislative has responsibility 
for fixing the general framework and laying down the principles of 
organization of judicial business and that, subject to the limitations 
on delegations of legislative power which have been dealt with else
where, it may delegate part of this responsibility to the Executive. 
However, the exercise of such responsibility by the Legislative in
cluding any delegation to the Executive should not be employed as 
an indirect method of violating the independence of the Judiciary 
in the exercise of its judicial functions.

CLAUSE v n

It is essential to the maintenance of the Rule of Law that there 
should be an organized legal profession free to manage its own 
affairs. But it is recognized that there may be general supervision 
by the Courts and that there may be regulations governing the admis
sion to and pursuit of the legal profession.

CLAUSE VIII

Subject to his professional obligation to accept assignments in 
appropriate circumstances, the lawyer should be free to accept any 
case which is offered to him.

CLAUSE IX
While there is some difference of emphasis between various 

countries as to the extent to which a lawyer may be under a duty 
to accept a case it is conceived th a t:

(1) wherever a m an’s life, liberty, property or reputation are at 
stake he should be free to obtain legal advice and representa
tion; if this principle is to become effective, it follows that 
lawyers must be prepared frequently to defend persons associa
ted with unpopular causes and minority views with which they 
themselves may be entirely out of sympathy;

(2) once a lawyer has accepted a brief he should not relinquish it 
to the detriment of his client without good and sufficient cause;

(3) it is the duty of a lawyer which he should be able to discharge 
without fear of consequences to press upon the Court any 
argument of law or of fact which he may think proper for the 
due presentation of the case by him.

CLAUSE X

Equal access to law for the rich and poor alike is essential to 
the maintenance of the Rule of Law. It is, therefore, essential to 
provide adequate legal advice and representation to all those, threat



ened as to their life, liberty, property or reputation who are not able 
to pay for it. This may be carried out in different ways and is on 
the whole at present more comprehensively observed in regard to 
criminal as opposed to civil cases. It is necessary, however, to assert 
the full implications of the principle, in particular in so far as “ ade
quate ” means legal advice or representation by lawyers of the 
requisite standing and experience. This is a question which cannot 
be altogether dissociated from the question of adequate remuneration 
for the services rendered. The primary obligation rests on the legal 
profession to sponsor and use its best effort to ensure that adequate 
legal advice and representation are provided. An obligation also 
rests upon the State and the community to assist the legal profession 
in carrying out this responsibility.



LAW OF LAGOS
The African Conference on the Rule of Law consisting of 194 

judges, practising lawyers and teachers of law from 23 African 
nations as well as 9 countries of other continents,

Assembled in Lagos, Nigeria, in January 1961 under the aegis 
of the International Commission of Jurists,

Having discussed freely and frankly the Rule of Law with par
ticular reference to Africa, and

Having reached conclusions regarding Human Rights in relation 
to Government security, Human Rights in relation to aspects of 
criminal and administrative law, and the responsibility of the Judiciary 
and of the Bar for the protection of the rights of the individual in 
society,

NOW SOLEMNLY
Recognizes that the Rule of Law is a dynamic concept which 

should be employed to safeguard and advance the will of the people 
and the political rights of the individual and to establish social, 
economic, educational and cultural conditions under which the 
individual may achieve his dignity and realize his legitimate aspira
tions in all countries, whether dependent or independent,

Reaffirms the Act of Athens and the Declaration of Delhi with 
special reference to Africa and

Declares
1. That the principles embodied in the Conclusions of this Con
ference which are annexed hereto should apply to any society, whether 
free or otherwise, but that the Rule of Law cannot be fully realized 
unless legislative bodies have been established in accordance with 
the will of the people who have adopted their Constitution freely;
2. That in order to maintain adequately the Rule of Law all Govern
ments should adhere to the principle of democratic representation 
in their Legislatures;
3. That fundamental human rights, especially the right to personal 
liberty, should be written and entrenched in the Constitutions of all 
countries and that such personal liberty should not in peacetime be 
restricted without trial in a Court of Law;
4. That in order to give full effect to the Universal Declaration of 
Human Rights of 1948, this Conference invites the African Govern
ments to study the possibility of adopting an African Convention of 
Human Rights in such a manner that the Conclusions of this Con
ference will be safeguarded by the creation of a court of appropriate 
jurisdiction and that recourse thereto be made available for all 
persons under the jurisdiction of the signatory States;
5. That in order to promote the principles and the practical applica
tion of the Rule of Law, the judges, practising lawyers and teachers 
of law in African countries should take steps to establish branches 
of the International Commission o f Jurists.
This Resolution shall be known as the Law of Lagos.



AFRICAN CONFERENCE ON THE RULE 
OF LAW

LAGOS, NIGERIA, 
January 3-7, 1961

CONCLUSIONS

COM M ITTEE I
Human Rights and Government Security—the Legislative, Executive 
and Judiciary
CLAUSE I

1. The exigencies of modern society necessitate the practice of the 
Legislature delegating to the Executive the power to make rules having 
the force of legislation.
2. The power of the Executive to make rules or regulations having 
legislative effect should derive from the express mandate of the Legis
lature; these rules and regulations should be subject to approval by 
that body. The object and scope of such executive power should be 
clearly defined.
3. The Judiciary should be given the jurisdiction to determine in 
every case upon application whether the circumstances have arisen 
or the conditions have been fulfilled under which such power is to 
be or has been exercised.
4. Every constitution should provide that, except during a period 
of emergency, legislation should as far as possible be delegated only 
in respect of matters of economic and social character and that the 
exercise of such powers should not infringe upon fundamental human 
rights.
5. The proclamation of a state of emergency is a matter of most 
serious concern as it directly affects and may infringe upon human 
rights. It is the sense of the Conference that the dangers of survival 
of the nation such as arise from a sudden military challenge may 
call for urgent and drastic measures by the Executive which by the 
nature of things are susceptible only to a posteriori legislative ratifi
cation and judicial review. In any other case, however, it is the 
Parliament duly convened for the purpose that should declare whether 
or not the state of emergency exists. Wherever it is impossible or 
inexpedient to summon Parliament for this purpose, for example 
during Parliamentary recess, the Executive should be competent to 
declare a state of emergency, but in such a case Parliament should 
meet as soon as possible thereafter.
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6. The Conference is of the opinion that real danger exists when, 
to quote the words of the General Rapporteur, “ The citizenry, 
whether by legislative or executive action, or abuse of the judicial 
process, are made to live as if in a perpetual state of emergency.”
7. The Conference feels that in all cases of the exercise of emergency 
powers, any person who is aggrieved by the violation of his rights 
should have access to the courts for determination whether the power 
has been lawfully exercised.

CLAUSE n

The Conference, having considered the relative rights and obli
gations of legislative, executive and judicial institutions and their 
functions as affecting human rights and government security with 
particular reference to the observance of the Rule of Law in both 
independent and dependent countries in Africa and elsewhere; and 
having taken cognizance of allegations that discriminatory legislation 
based on race, colour or creed exists to the detriment of fundamental 
human rights of large sections of the population,

Requests the International Commission of Jurists to investigate, 
examine, consider and report on the legal conditions in Africa and 
elsewhere with particular regard to the existence of the Rule of Law 
and the observation of fundamental human rights.

COMMITTEE H

Human Rights and Aspects of Criminal and Administrative Law

The Rule of Law is o f universal validity and application as it 
embraces those institutions and principles of justice which are con
sidered minimal to the assurance of human rights and the dignity of 
man.

Further as a preamble to these Conclusions it is decided to adopt 
the following text from the Conclusions of the Second Committee of 
the International Congress of Jurists, New Delhi, India, 1959 :

The Rule of Law depends not only on the provision of adequate safeguards 
against abuse of power by the Executive, but also on the existence of effective 
government capable of maintaining law and order and of ensuring adequate 
social and economic conditions of life for the society.
The following propositions relating to the Executive and the Rule of Law 
are accordingly formulated on the basis of certain conditions which are either 
satisfied, or in the case of newly independent countries still struggling with 
difficult economic and social problems are in process of being satisfied. These 
conditions require the existence of an Executive invested with sufficient power 
and resources to discharge its functions with efficiency and integrity. They 
require the existence of a Legislature elected by democratic process and not 
subject, either in the manner of its election or otherwise, to manipulation by 
the Executive. They require the existence of an independent Judiciary which 
will discharge its duties fearlessly. They finally call for the earnest endeavour
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of government to achieve such social and economic conditions within a 
society as will ensure a reasonable standard of economic security, social 
welfare and education for the mass of the people.

1. Taking full cognizance of and incorporating herein by reference 
Clause III 3 (a) of the Conclusions of the First Committee of the 
above-mentioned International Congress of Jurists in New Delhi 1 it 
is recognized and agreed that legislation authorizing administrative 
action by the Executive should not be discriminatory with respect 
to race, creed, sex or other such reasons and any such discriminatory 
provisions contained in legislation are considered contrary to the 
Rule of Law.

2. While recognizing that inquiry into the merits of the propriety 
o f an individual administrative act by the Executive may in many 
cases not be appropriate for the ordinary courts, it is agreed that 
there should be available to the person aggrieved a right of access t o :

(a) a hierarchy of administrative courts of independent juris
diction; or

(b)  where these do not exist, to an administrative tribunal subject 
to the overriding authority of the ordinary courts.

3. The minimum requirements for such administrative action and 
subsequent judicial review as recommended in paragraph 2 above are 
as follows:

(a) that the full reasons for the action of the Executive be made 
known to the person aggrieved; and

(b) that the aggrieved person shall be given a fair hearing; and
(c) that the grounds given by the Executive for its action shall 

not be regarded as conclusive but shall be objectively con
sidered by the court.

4. It is desirable that, whenever reasonable in the prevailing circum
stances, the action of the Executive shall be suspended while under 
review by the courts.

5. (i) No person of sound mind shall be deprived of his liberty 
except upon a charge of a specific criminal offence; further, except 
during a public emergency, preventive detention without trial is held 
to be contrary to the Rule of Law.

(ii) During a period of public emergency, legislation often 
authorizes preventive detention of an individual if the Executive finds 
that public security so requires. Such legislation should provide the 
individual with safeguards against continuing arbitrary confinement 
by requiring a prompt administrative hearing and decision upon the 
need and justification for detention with a right to judicial review.

1 See supra p. 6
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It should be required that any declaration of public emergency by 
the Executive be reported to and subject to ratification by the Legisla
ture. Moreover, both the declaration of public emergency and any 
consequent detention of individuals should be effective only for a 
specified and limited period of time (not exceeding six months).

(iii) Extension of the period of public emergency should be effected 
by the Legislature only after careful and deliberate consideration of 
the necessity therefor. Finally, during any period of public emergency 
the Executive should only take such measures as are reasonably 
justifiable for the purpose of dealing with the situation which exists 
during that period.
6. The courts and magistrates shall permit an accused person to be 
or to remain free pending trial except in the following cases which 
are deemed proper grounds for refusing bail:

(a) in the case of a very grave offence;
(b) if the accused is likely to interfere with witnesses or impede 

the course of justice;
(c) if the accused is likely to commit the same or other offences;
(d) if the accused may fail to appear for trial.

7. The power to grant bail is a judicial function which shall not be 
subject to control by the Executive. Although a court should hear 
and consider the views and representations of the Executive, the fact 
that investigation of the case is being continued is not a sufficient 
ground for refusing bail. Bail should be commensurate with the eco
nomic means of the accused and, whether by appeal or independent 
application, a higher court should have the power to release provision
ally an accused person who has been denied bail by the lower court.

8. After conviction and pending review, the trial or appellate court 
should have discretionary power to admit the convicted person to bail 
subject to the grounds set forth in paragraph 6 above.

9. It is recommended that greater use be made of the summons 
requiring appearance in court to answer a criminal charge in place of 
arrest and the consequent necessity for bail and provisional release.

COMMITTEE III

The Responsibility of the Judiciary and of the Bar for the Protection 
of the Rights of the Individual in Society

The Conference reaffirms the Conclusions reached by the Fourth 
Committee of the International Congress of Jurists, New Delhi, 
India, 1959, which are appended hereto1; and having regard to the

1 See supra pp. 12-15
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particular problems of emerging states, wishes to emphasize certain 
points in particular, and to add others.

1. In a free society practising the Rule of Law, it is essential that the 
absolute independence of the Judiciary be guaranteed. Members of 
the legal profession in any country have, over and above their ordinary 
duties as citizens, a special duty to seek ways and means of securing 
in their own country the maximum degree of independence for the 
Judiciary.

2. It is recognised that in different countries there are different ways 
of appointing, promoting and removing judges by means of action 
taken by the Executive and Legislative powers. It is not recommended 
that these powers should be abrogated where they have been univer
sally accepted over a long period as working well—provided that 
they conform to the principles expressed in Clauses II, III, IV and V 
of the Report of the Fourth Committee at New Delhi.

3. In respect of any country in which the methods of appointing, 
promoting and removing judges are not yet fully settled, or do not 
ensure the independence of the Judiciary, it is recommended:

(a) that these powers should not be put into the hands of the 
Executive or the Legislative, but should be entrusted exclusi
vely to an independent organ such as the Judicial Service 
Commission of Nigeria or the Conseil mperieur de la magistra- 
ture in the African French-speaking countries;

(b) that in any country in which the independence of the Judiciary 
is not already fully secured in accordance with these principles, 
they should be implemented immediately in respect of all 
judges, especially those having criminal jurisdiction.

4. It is recommended that all customary, traditional or local law 
should be administered by the ordinary courts of the land, and 
emphasized that for so long as that law is administered by special 
courts, all the principles enunciated here and at New Delhi, for safe
guarding the Rule of Law, apply to those courts.

5. The practice whereby in certain territories judicial powers, espe
cially in criminal matters, are exercised by persons who have no 
adequate legal training or experience, or who as administrative officers 
are subject to the control of the Executive is one which falls short of 
the Rule of Law.

6. (a) To maintain the respect for the Rule of Law it is necessary
that the legal profession should be free from any interference.

(b) In countries where an organised Bar exists, the lawyers 
themselves should have the right to control the admission to 
the profession and the discipline of the members according to 
rules established by law.
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(c) In  countries where an organised Bar does not exist, the power 
to discipline lawyers should be exercised by the Judiciary in 
consultation with senior practising lawyers and never by the 
Executive.

7. The Conference reaffirms Clause X of the Conclusions of the 
Fourth Committee at New Delhi, and recommends that all steps 
should be taken to ensure equal access to law for both rich and poor, 
especially by a provision for and an organisation of a system of Legal 
Aid in both criminal and civil matters.
8. The Conference expressly re-affirms the principle that retroactive 
legislation, especially in criminal matters, is inconsistent with the Rule 
of Law.



RESOLUTION OF RIO
This International Congress of Jurists, of judges, lawyers in private 

and government practice, and teachers of law from 75 countries, has 
assembled in December 1962 in Brazil under the aegis of the Inter
national Commission of Jurists.

The Congress has reached these conclusions. It considers that the 
protection of the individual from unlawful or excessive interference 
by government is a foundation of the Rule of Law. The Congress has 
observed with concern that the rights of the individual have been 
trespassed upon or ignored in many places in the world and that in 
many cases this arises from the over-reaching by the Executive 
unrestrained by an independent Judiciary. Accordingly the Congress, 
having discussed appropriate measures to remove improper and 
excessive encroachment by government on the rights of the individual 
in the field of executive action,

NOW SOLEMNLY

Adopts the Conclusions annexed to this Resolution and reaffirms 
the Act o f  Athens and the Declaration o f  Delhi adopted by earlier 
International Congresses of Jurists which were again sanctioned in the 
Law o f  Lagos by the African Conference on the Rule of Law ; and 
accordingly

Calls upon the International Commission of Jurists to give its 
attention to the following matters which were of concern in the de
bates of this Congress:
1. The conditions in varying countries relating to the independence 

of the Judiciary, its security of tenure and its freedom from con
trol, direct or indirect, by the Executive;

2. The encouragement of the establishment of International Courts 
o f Human Rights on a regional basis;

3. The role and responsibility of lawyers in a changing world to 
concern themselves with the prevalence of poverty, ignorance 
and inequality in so many parts of the world, and to inspire and 
promote economic development and social justice;

4. The improvement of legal education so that the understanding 
of the Rule of Law in the best traditions of the Bench and of the 
Bar is inculcated in those entering the profession of the law;

5. The continuance of its im portant work in investigating and re
porting on violations of the Rule of Law wherever they occur;

And accordingly and by way of emphasis calls upon the Commission 
to examine and report upon the conditions affecting the independence 
of the Judiciary which is the first indispensable condition of the exis
tence of the Rule of Law in any country.

This resolution shall be known as the Resolution o f  Rio.
Done this 15th day of December 1962.



INTERNATIONAL CONGRESS OF JURISTS
ON

EXECUTIVE ACTION AND 
THE RULE OF LAW

RIO DE JANEIRO (PETR6POLIS), BRAZIL 
December 11-15, 1962

CONCLUSIONS

REPORT OF COMMITTEE I

Procedures Utilized by Administrative Agencies and Executive Officials 

CLAUSE I

To maintain the Rule of Law there must be on the one hand 
effective government capable of maintaining order and promoting 
social and economic development, and on the other adequate safe
guards against the abuse of State power. Today all societies face the 
need for adjustment to the requirements of technological change 
and of social and economic development. In various areas of activity 
the Executive branches are compelled to deal with problems for the 
solution of which no adequate machinery may exist and which may 
constantly require governmental and legislative intervention for the 
good of society and of the individuals within it. A major dilemma 
confronting governments and citizens alike is how to balance the 
freedom of the Executive to act effectively with the protection of the 
rights of the individual. It is the duty of all States in coping with this 
dilemma to preserve and advance the Rule of Law while undertaking 
measures of social and economic development.

CLAUSE n

The first guarantee of good administration and of the protection of 
the individual is the procedural framework used by the Executive in 
making decisions affecting his rights. Judicial procedure for protection 
of the individual has evolved over a long period, but in modern 
societies the Executive acts through various agencies which have no 
uniform rules of procedure and in which the Rule of Law is inade
quately safeguarded. The conclusions which follow set out the prin
ciples and procedures which should be observed.



CLAUSE i n

In nearly every country one type o f action of administrative 
agencies and executive officials is in the nature of adjudication, and 
the decisions made are similar to judicial decisions. Whatever varia
tions in procedure may be appropriate to this kind of Executive 
action, there are certain fundamental principles that must be followed 
if the Rule of Law is to be preserved. These are :

(1) adequate notice to the interested parties of the nature and 
purpose of the proceedings;

(2) adequate opportunity for them to prepare the case, including 
access to relevant data;

(3) their right to be heard, and adequate opportunity for them to 
present arguments and evidence, and to meet opposing 
arguments and evidence;

(4) their right to be represented by counsel or other qualified 
person;

(5) adequate notice to them of the decision and of the reasons 
therefor;

(6) their right of recourse to a higher administrative authority 
or to a Court.

CLAUSE IV

To ensure the independence of the members of the administrative 
bodies which customarily render decisions similar to judicial decisions, 
and to protect them from undue interference, such members must not 
be removable during their term of office, except for good cause and by 
due process of law.

CLAUSE V

Decisions taken by the Executive not involving adjudication may 
still vitally affect the freedom and interests of individuals. Therefore, 
it is necessary that in these cases certain minimum safeguards for the 
Rule of Law be preserved.
1. Regarding the adoption of administrative regulations and decisions 
of broad scope, it is desirable that the administration secure expert 
advice when necessary, consult organizations representing citizens or 
groups interested in the contemplated measures, and give an oppor
tunity to interested individuals to present their views.
2. Regarding individual decisions, the procedure in all cases where 
the administration is about to impose sanctions on a citizen or to 
take measures liable to affect detrimentally his vital interests should 
include the following:

(a) notification of the contemplated measure and the reasons for 
its adoption;
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(b) right of access to the relevant data;
(c) right to be heard;
(d) notice of the decision.

CLAUSE VI

It is essential that effective publication be made promptly of all 
decisions of a legislative character made by the Executive, so that 
interested parties may be advised of measures adopted affecting their 
interests.

CLAUSE VII

This Congress reaffirms the principles adopted by the Lagos 
Conference relating to the declaration of a state of emergency and to 
the exercise of emergency powers, including preventive detention.1

The principles set out in these Conclusions must be maintained at 
all times, except in a period of national emergency duly declared by 
the State, or in exceptional circumstances and for limited periods in 
coping with public calamity or necessity, directly affecting the life or 
livelihood of the people. At such times, certain of those principles 
may have to be temporarily relaxed. This relaxation is justified only 
to the extent actually required and should be confined to the Execu
tive agencies directly concerned. In no case should fundamental 
Human Rights and the dignity of the individual be disregarded.

The conditions under which an emergency may be declared should 
be formulated in a law which determines the authority capable of 
proclaiming it, as well as the relevant procedures, duration and 
appropriate methods of control.

CLAUSE v m

The fundamental principles referred to above should not be left 
to the discretion of governments, but should be clearly formulated and 
adopted in all countries in the most appropriate manner (Constitution, 
law, decree, administrative code, etc.).

CLAUSE IX

It is desirable that States should prepare and adopt international 
conventions providing a right of appeal to individuals and interested 
groups before an international tribunal to guarantee, in exceptional as 
well as in normal circumstances, the protection of the prescribed 
rights.

1 See Lagos Conclusions, Committee I, Clause I, (supra p. 17); and 
Committee II, Para. 5, (supra p. 19).
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r e p o r t  o f  c o m m it t e e  n
Control by the Courts and the Legislature over Executive Action

The existence of effective safeguards against the possible abuse of 
power by the Executive is an all-important aspect of the Rule of Law. 
Judicial and Legislative control of the Executive are such safeguards.

A. Judicial Control

1. Judicial control must be effective, speedy, simple and inexpensive.
2. The exercise of judicial control demands full independence of the 
Judiciary and complete professional freedom for lawyers.
3. Judicial control over the acts of the Executive should ensure that:

(a) the Executive acts within the powers conferred upon it by the 
Constitution and such laws as are not unconstitutional;

(b) whenever the rights, interests or status of any person are 
infringed or threatened by Executive action, such person shall 
have an inviolable right of access to the Courts and unless the 
Court be satisfied that such action was legal, free from bias 
and not unreasonable, be entitled to appropriate protection;

(c)  where Executive action is taken under a discretionary power, 
the Courts shall be entitled to examine the basis on which the 
discretion has been exercised and if it has been exercised in a 
proper and reasonable way and in accordance with the prin
ciples of natural justice;

(d) the powers validly granted to the Executive are not used for a 
collateral or improper purpose.

4. In  establishing the purpose for which a power has been used it 
should be for the Court to decide on evidence whether any claim not 
to disclose State documents is reasonable and justified.
5. When the infringement complained of is one affecting Human 
Rights, the Courts should be entitled to take into consideration at least 
as an element of interpretation and as a standard of conduct in civilized 
communities the provisions of the Universal Declaration of Human 
Rights adopted by the General Assembly of the United Nations.
6. It is considered to be necessary that at least in cases involving 
Human Rights there should be an international court to which final 
recourse might be had by an individual whose rights have been 
infringed or threatened. Such an international tribunal would be a 
World Court of Human Rights, its writ effective in any jurisdiction.
7. The first step in this direction could be regional conventions with 
optional clauses analogous to the European Convention for the 
Protection of Human Rights and Fundamental Freedoms and the 
Inter-American Draft Convention on Human Rights, and regional 
courts analogous to the European Court of Human Rights. Close

27



liaison between such regional courts would have to be established in 
order to develop a common case law.

B. Legislative Control

1. The complexity of modern society may necessitate the delegation 
of legislative power by the Legislature to the Executive, particularly 
where requirements of fair practice demand frequent changes or where 
the Legislature cannot reasonably be expected to deal with technical 
details.
2. The enactments by which such legislative powers are delegated 
should carefully define the extent, purpose and where necessary dura
tion of delegated legislation and should provide for the procedure by 
which it can be brought into effect.
3. Delegated legislation should always be fair and reasonable and 
should be drafted in clear form. In no circumstances should it deviate 
from general principles of legislation or from the directions laid down 
by the Legislature.
4. To ensure that the Executive should loyally discharge its legislative 
mandate, the Legislature should entrust appropriate organs, such as 
standing committees, with the task of scrutinizing all delegated legis
lation and reporting to it at fixed intervals the results of their scrutiny.
5. Attention is called to the powers of the Legislature to exercise 
control through its right to appropriate public money. Such control 
can be strengthened by a high and independent official, like a Con
troller or Auditor-General, appointed by Parliament, who exercises 
control over expenditure of public money.
6. A high official, such as the Ombudsman in the Scandinavian 
countries and in New Zealand, should be appointed by the Legislature 
for a fixed period. He should be entirely independent of the Executive, 
be responsible only to the Legislature and be remunerated directly by 
it. He should be entitled and under an obligation to act either on his 
initiative or on complaints from any individual. He should have full 
access to all government documents and files. He should have the 
power of summoning and examining witnesses as in a court of law. 
His reports should be made at least once a year and should be given 
due publicity.

REPORT OF COM M ITTEE III 

The Role of Lawyers in a Changing World

In a changing and interdependent world, lawyers should give 
guidance and leadership in the creation of new legal concepts, 
institutions and techniques to enable man to meet the challenge and 
the dangers of the times and to realize the aspirations of all people.



The lawyer today should not content himself with the conduct of 
his practice and the administration of justice. He cannot remain a 
stranger to important developments in economic and social affairs if 
he is to fulfil his vocation as a lawyer: he should take an active part 
in the process of change. He will do this by inspiring and promoting 
economic development and social justice.

The conditions to be fulfilled and the steps to be taken in order 
to enable the lawyer to play this role effectively were dealt with to 
some extent in the Conclusions of the Fourth Committee of the Inter
national Congress of Jurists, New Delhi, India, 1959, and of the Third 
Committee of the African Conference on the Rule of Law, Lagos, 
Nigeria, 1961.1

This Congress adopts the following further conclusions.

CLAUSE I

The skill and knowledge of lawyers are not to be employed solely 
for the benefit of clients, but should be regarded as held in trust for 
society.

CLAUSE n

It is the duty of lawyers in every country, both in the conduct of 
their practice and in public life, to help ensure the existence of a 
responsible Legislature elected by democratic process and an inde
pendent, adequately remunerated Judiciary, and to be always vigilant 
in the protection of civil liberties and Human Rights.

CLAUSE m

Lawyers should refuse to collaborate with any authority in any 
action which violates the Rule of Law.

CLAUSE IV

Lawyers should be anxiously concerned with the prevalence of 
poverty, ignorance and inequality in human society and should take 
a leading part in promoting measures which will help eradicate those 
evils, for while they continue to exist, civil and political rights cannot 
of themselves ensure the full dignity of man.

CLAUSE V

Lawyers have a duty to be active in law reform. Especially where 
public understanding is slight and the knowledge of lawyers is of 
importance, they should review proposed legislation and present to 
the appropriate authorities programmes of reform.

1 See pages 12 and 20 supra respectively.



CLAUSE VI

Lawyers should endeavour to promote knowledge of and to inspire 
respect for the Rule of Law, and an appreciation by all people of their 
rights under the law.

CLAUSE v n

If lawyers are to discharge their obligations under the Rule of Law 
they will need to exercise individual initiative and to act through every 
available organization, including in particular self-governing lawyers’ 
associations. Such associations must be entirely free of interference 
and control by the Executive.

CLAUSE v m

The Rule of Law requires lawyers of competence and integrity who 
are available to, and do in fact represent the whole community 
regardless of racial, religious, political, geographical or other dif
ferences. Lawyers should be numerous and diverse enough to serve 
the needs of the community and to ensure that every person can 
obtain adequate representation by a lawyer of his own choice.

Individual lawyers and their associations have the duty to work 
with judges, other officials and community organizations to provide 
indigent persons with adequate legal service.

CLAUSE IX

The Rule of Law requires an authority which has the power to, 
and does in fact, exact proper standards for admission to the legal 
profession and enforces discipline in cases of failure to abide by a 
high standard of ethics. Those functions are best performed by self- 
governing democratically organized lawyers’ associations, but in the 
absence of such associations the Judiciary should act instead. Disci
pline for violations of ethics must be administered in substantially the 
same manner as courts administer justice. Associations exercising 
those functions must be open to all qualified lawyers without dis
crimination based on race, religion or political persuasion. Lawyers’ 
associations should encourage reciprocal agreements or other pro
cedures to eliminate the requirement of citizenship as a prerequisite to 
the right to practise law.

CLAUSE X

This Congress specifically endorses the Conclusions of Delhi 1 
regarding the relationship between lawyers and clients, and in addition 
stresses the following matters.

1 See New Delhi, Conclusions, Committee IV, supra p. 12.



1. In order to ensure adequate representation, it may be essential in 
some cases to allow lawyers from foreign countries to appear.
2. Lawyers’ associations must take all necessary steps to ensure the 
representation of clients whose causes may be unpopular.
3. It is essential to the Rule of Law that the client be free to discuss 
all matters with his lawyer without fear of disclosure by the lawyer, 
either voluntarily or by compulsion.

CLAUSE XI

In an interdependent world, the lawyer’s responsibilities extend 
beyond national boundaries. They require his deep concern for peace, 
and support for the principles of the United Nations and the 
strengthening and development of international law and organiza
tions. The lawyer should also promote an increased application of 
arbitration, adjudication and other legal procedures in the settlement 
of disputes among nations. Finally, the lawyer should support the 
negotiation and conclusion of international conventions and agree
ments on human rights and fundamental freedoms, thus leading to 
the day when the universality of the Rule of Law may be achieved.

CLAUSE x n

A t all times the lawyer should strive to be a visible example of the 
ideals of his profession—integrity, competence, courage and dedica
tion to the service of his fellow men.

REPORT OF COMMITTEE IV

The Role of Legal Education in a Changing Society

Introduction

To keep the action of the Executive within the limits of the Rule 
of Law, it is necessary for all branches of the legal profession— 
judges, teachers and practitioners to play a significant role in the 
community. This is particularly important in communities where 
there is a rapid and profound process of change. For the legal pro
fession to be able to perform its social function satisfactorily it is 
necessary that the teaching of law should lay special emphasis on three 
points:

(1) reveal the processes through which law can evolve, promoting 
orderly and significant changes in the social and economic 
organization of society leading to improved standards of living;

(2) stress the study of the principles, institutions and proceedings 
that are related to the safeguarding and promotion of the 
rights o f individuals and groups;
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(3) imbue students with the principles of the Rule of Law, making 
them aware of its high significance, emphasizing the need of 
meeting the increasing demands of social justice, and helping 
develop in the student the personal qualities required to 
uphold the noble ideals of the profession and secure the 
effective enforcement of law in the community.

For the achievement of these ends, it is considered indispensable 
that:

(1) in the countries which do not yet have Faculties of Law or other 
institutions especially designed for the training of jurists, there 
should be priority for the establishment thereof;

(2) the Faculties of Law do not restrict their activities only to the 
education of practitioners, judges and law teachers, in numbers 
they deem sufficient to meet social requirements, but that they 
also supply training in the principles and practice of law to 
public officials, managers in private business, leaders of 
professional or trade unions, journalists and publicists. 
Furthermore, Faculties of Law should pursue, to the extent 
permitted by the stage of development reached by each par
ticular community, a campaign for the public dissemination of 
the basic principles related to the Rule of Law. These activities 
must be carried out, with a view to acquainting the people with 
the principles of the Rule of Law in addition to similar activi
ties being pursued at other levels of education, both public 
and private;

(3) it is not enough that Faculties of Law and other institutions 
specially engaged in the teaching of law endeavour to attain 
the highest levels of technical preparation of students. They 
must also make a special effort to shape their characters, to 
develop their sense of social responsibility and to strengthen 
their moral discipline: these requirements will have to be all 
the more keenly met in communities where there are no other 
organizations to serve those ends.

I. Legal Studies

It is accepted that Law Schools should organize their courses so 
as to contribute as much as possible to the recognition and implemen
tation of the Rule of Law. The nature of these arrangements will 
differ according to the speed of social changes within a particular 
country and according to the extent of pre-legal education available, 
but some general conclusions may be drawn.

There are two interdependent factors: the content of courses and 
teaching methods. W hat follows is in no sense a suggested complete 
curriculum for law students. Obviously important subjects for the 
establishment of the Rule of Law are those which stress the content
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of human freedoms and the protection of the individual from arbitrary 
action: constitutional and administrative law, criminal law and inter
national legal studies. The importance of procedural safeguards for 
Human Rights makes the study of procedural law indispensable. 
Students must be instructed both in general legal principles and in 
reasoning on specific legal problems. All courses must be taught with 
emphasis on their social, economic, political and historical back
ground.

A reference should be made regularly to other legal systems and 
comparisons drawn between them so as to allow a more precise 
evaluation of the merits and defects of the students’ own legal system.

Law Schools should be an active forum for all matters of legal 
interest and not merely function for the training of law students. 
They should therefore organize discussions of topics relating to legal 
reform which concern the area served by them. They should provide 
refresher courses in new developments of law.

II. Students o f  Law

Admission to Faculties of Law presupposes a certain level of 
academic achievement and of preparation for legal studies. This 
requirement is satisfied either by completing prescribed pre-legal 
studies or by passing an entrance examination. It is recognized that 
in developing societies some modification of these requirements may 
be necessary in order to assure an early supply of needed personnel.

There must be no discrimination on account of race, nationality, 
religion, sex, political beliefs or social or economic position, either 
with regard to a student’s admission or during his course of studies. 
All reasonable means (such as grants and loans) must be used to 
ensure that no student is denied admission to a Law School or pre
vented from completing his legal training because the student lacks 
financial resources; there must be no arbitrary demands of a financial 
nature made on students at any time.

III. Teachers o f  Law

Teachers of law must be appointed and continue to hold their 
appointments without regard to consideration of race, nationality, 
religion, sex, political beliefs or social or economic position. All Law 
Faculties, whether State or private, should appoint their own teachers, 
preferably in open competition, or take an active part in the process 
of appointment. When making appointments, Law Faculties should 
attach importance not only to technical or scholarly competence, but 
also to the following qualities: moral integrity, civic spirit and sense 
of social responsibility. Teachers of law should be given adequate 
remuneration and enjoy security of tenure so that their freedom of 
expression is not impaired.
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In those countries where Faculties of Law are controlled by the 
State there is a special need for protecting the independence of the 
teaching staff by firm guarantees such as faculty appointments by 
open competition, security of tenure and the recognition of the 
traditional academic freedoms.

There is no objection to law teachers participating in public 
activities, including the holding of public office; it could sometimes be 
advantageous. But academic freedom must not be compromised and 
these activities must not lead to the introduction of improper 
influence into university life.

It is desirable that exchange of teachers on a national as well as 
on an international level should take place regularly.

Finally, Law Schools should provide facilities for training teachers 
of law and should assist them in improving their qualifications and 
experience.

IV. Regulation o f  the Teaching o f Law

With a view to attaining the goals defined in the Introduction to 
the conclusions of this Committee, it is considered that legal education 
should be controlled by Faculties of Law themselves, free from any 
influence foreign to the interests of scholarship and education. 
Members of the teaching staff should have a major share in such 
control.

The power of regulating the teaching of Law should be used in 
such a way that freedom of teaching and research be firmly guaranteed. 
Furthermore, Law Schools should be responsive to the needs of 
developing societies.

Faculties of Law controlled by the State should enjoy a wide 
measure of autonomy in administrative and academic matters and 
should be entitled to apply their financial resources as they think fit 
for purposes of legal education. It would be desirable if their resources 
were obtained not from their pupils but from general taxes paid by the 
community which would thus be made aware of its contribution to 
the promotion of the Rule of Law. Those who support private 
Faculties of Law serve equally the same generous purpose.

Faculties of Law are advised to pay very close attention to the 
pertinent recommendations of the specialized agencies of the United 
Nations and associated regional agencies.
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LIST OF PARTICIPANTS AND OBSERVERS

A b re u  C a s t i l l o  M a n u e l  / Puerto Rico
President of the Bar Association of Puerto Rico; Vice-President of the 
Inter-American Bar Association; Puerto Rican delegate to the Congress 
on the Unification of National Legislation

A bu R a n n a t  Mohammed Ahmed / Sudan 
Chief Justice, Supreme Court of the Sudan

A d em o la  A d e n e k a n  / Nigeria
Barrister-at-Law; Chairman, Nigerian Bar Association (Ibadan); 
Executive Member of “ Liberty ”, Nigerian Section of the International 
Commission of Jurists

A g a o g lu  S u re y y a  (Mrs.) / Turkey
Attorney-at-Law; Past President, International Federation of Women 
Lawyers

A la f r i z  A r t u r o  A . / Philippines
Member of the International Commission of Jurists; Solicitor-General 
of the Philippines; former President of the Federation of Bar Associa
tions of the Philippines; former President of the Philippines Lawyers’ 
Association; former Judge, Court of First Instance

A p o n te  G a r c ia  Jose C. / Puerto Rico
Attorney-at-Law; Special General Prosecutor of Puerto Rico; Chief of 
Criminal Investigations, Department of Justice of Puerto Rico

A ra m b u ru  y  M e n c h a c a  A n d re s  A . / Peru 
Attorney-at-Law; Professor of Law

A sc h o ff  A lb r e c h t  / Germany
Attorney-at-Law; Member, German Federal Parliament; Member, 
European Parliament

A t a l l a  F o u a d  B. / Jordan
Attorney-at-Law; former Judge

B akm as Iv a n  / Argentina 
Attorney-at-Law

B a k o u sh  A b d u lh am id  N. I Libya 
Attorney-at-Law

B a r r io s  E s c a lo n a  Jo n a s  /  Venezuela
Vice-President of the Supreme Court of Justice

B e c h g a a rd  K a i I Kenya
Q.C.; former Crown Counsel and Attorney-General, Aden; former 
Assistant Legal Secretary, East Africa High Commission



B elb ez  H ikm et / Turkey
Attomey-at-Law; former Dean and Professor, School of Law, University 
of Ankara; former Judge, Commercial Court

B e n n a z a r  Y icens A n to n io  / Puerto Rico
Attomey-at-Law; Executive Director, Bar Association of Puerto Rico; 
former District Judge; former District Prosecutor, Ponce

B e n g z o n  C e sa r  /  Philippines
Chief Justice, Supreme Court of the Philippines; former Solicitor- 
General; former Under Secretary of Justice

B entoum i A m ar /  Algeria
Minister of Justice of Algeria

B e t t i o l  G iuseppe / Italy
Member of the International Commission of Jurists; Professor of Penal 
Law; Member of Parliament; Chairman of the Committee on Foreign 
Affairs of the Italian Parliament; former Minister

B ie l U l r i c h  E d u a r d  /  Germany 
Attomey-at-Law

B o k a  E r n e s t  /  Ivory Coast
Chief Justice, Supreme Court of the Ivory Coast; former Minister of 
Education

B o n s a l D u d le y  B. / USA
Member of the International Commission of Jurists; United States 
District Judge for the Southern District of New York; Past President, 
Association of the Bar of the City of New York

B o rg o  B u s ta m a n te  E n r iq u e  / El Salvador
Attorney-at-Law, Central Reserve Bank of El Salvador; former Judge 
of the Court of the First Instance; Professor of Law, University of 
El Salvador

Bose V iv ian  / India
President of the International Commission of Jurists; former Judge, 
Supreme Court of India

B r e n ta  H e c to r  L u is  / Argentina
Attorney-at-Law; former Counsellor and Under Secretary of the 
Ministry of Labour and Pensions

B r ig h t  C h a r le s  H a r t  /  Australia
Q.C.; President, Law Society of South Australia; Member, Executive 
Law Council of Australia

C ace re s -L eh n h o e f E d u a r d o  / Guatemala
Attorney-at-Law and Notary; Member of Parliament; former President 
of the Bar Association of Guatemala; former Judge representing 
Guatemala on the Permanent Court of Arbitration



C a s s e l l  C h r is t ia n  A bayom t / Liberia
Counsellor-at-Law; former Attorney-General of Liberia

C assan o  G iuseppe / Italy
Counsellor, Italian Association of Jurists, Italian Section of the Inter
national Commission of Jurists; Attorney-at-Law, Court of Cassation 
and the Sacra Romana Rota, Rome; Secretary, Catholic Jurists, Pax 
Romana

C isn ero s  S a n c h e z  M axim o / Peru
Attorney-at-Law; Professor of Law, National University of San Marcos; 
former President, National Federation of Bar Associations of Peru

C h ris to p h e rs e n  R o l f  /  Norway
Advocate, Supreme Court of Norway; Secretary-General, Norwegian 
Bar Association; Secretary-General, International Legal Aid Association

C o h n  H aim  H . /  Israel
Judge, Supreme Court of Israel; former Attorney-General; former 
Minister of Justice

Common W illia m  B e lm o n t /  Canada
Q.C.; Deputy Attorney-General, Province of Ontario

C om te P h ilip p e  /  France
Legal Officer, International Commission of Jurists

C orom inas S e g u ra  R o d o lfo  /  Argentina
Attorney-at-Law; Member, Superior Council, University of Mendoza; 
Doctor Honoris Causa, National University of Cuyo; former Governor 
of Mendoza; former Executive Director, International Monetary Fund

C rep p y  G e o rg e s  A p £ le te  /  Ivory Coast
Judge of the Supreme Court of the Ivory Coast

C r u z  U c le s  R am 6n  E rn e s to  /  Honduras
Attomey-at-Law; Professor of Law; former Rector, and former Dean 
of the Faculty of Law, University of Honduras

Cum m ings P e r c iv a l  A u g u s tu s  /  British Guiana
Barrister-at-Law; President, British Guiana Bar Association; former 
Member, State Council (Upper House); former Minister of Labour 
Health and Housing

C u r t i s  G e o rg e  F re d e r ic k  / Canada
Q.C.; Dean, Faculty of Law, University of British Columbia

V a n  D a l  A l b e r t  J. M . / Netherlands
Member of the International Commission of Jurists; Attorney-at-Law at 
the Supreme Court of the Netherlands; former Secretary-General, Inter
national Commission of Jurists

D ’A lm eid a  B enjam in /  Dahomey 
Attomey-at-Law, Court of Appeal
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D ebevoise E l i  W h itn e y  / USA
Member of the International Commission of Jurists; Attorney-at-Law, 
New York City; former General Counsel, Office of the U.S. High 
Commissioner, Germany

D eg o u y  R ene  / France
Judge, Court of Cassation; Vice-President of Libre Justice French 
Section of the International Commission of Jurists

D e lo u k a s  N ic h o la s  / Greece
Attorney-at-Law; Professor of Law, Thessalonika University

D om inguez  S e rg io  / Mexico 
Attorney-at-Law

D u m b u tsh en a  E n o c h  / Southern Rhodesia 
Barrister-at-Law

D i a r r a  K o u n to u  I Mali
Attomey-at-Law; Head of the Legal Department, Secretary-General of 
the Council of Ministers

D u r o n  J o rg e  F id e l  / Honduras
Attomey-at-Law; former Minister of Public Education; former Minister 
of Foreign Affairs; former Rector of the University of Honduras

E conom ou  D em e tr iu s  / Greece
Attorney-at-Law; Lecturer in Public Law

E hm ke H o r s t  P a u l  A u g u s t  / Germany
Professor of Law, University of Freiburg-B.

E scobedo  M a n u e l  / Mexico
Member of the International Commission of Jurists; Attomey-at-Law; 
Professor of Law, University of Mexico; former President, Barra 
Mexicana

E sen  B u le n t  N u r i  / Turkey
Attorney-at-Law; Professor of Law, University of Ankara

F a u te u x  G e r a ld  /  Canada
Puisne Judge, Supreme Court of Canada; former Professor and Dean, 
Faculty of Law, McGill University; former Dean of the Faculty of Law, 
University of Ottawa

F eb res  C o rd e ro  C a r lo s  L u is / Venezuela 
Attomey-at-Law

F e d e rs p ie l P e r  T . / Denmark
Member of the International Commission of Jurists; Attorney-at-Law; 
President of the Consultative Assembly of the Council of Europe; 
Member, Danish Parliament; former Minister; former Delegate, 
United Nations General Assembly
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F e rn a n d o  T h u sew  S am uel /  Ceylon
Member of the International Commission of Jurists; Judge, Supreme 
Court of Ceylon; former Attorney-General

F o u r n ie r  F e rn a n d o  / Costa Rica
Member of the International Commission of Jurists; Attorney-at-Law; 
former President of the Bar Association of Costa Rica; Professor of 
Law; former Ambassador to the United Nations and to the Organization 
of American States

G a lib -F ra n g ie  Y a n i l  / Puerto Rico 
Attorney-at-Law

G a l l a r d o  V asquez  G u ille rm o  / Mexico 
Attomey-at-Law; Professor of Law

G a r d in e r  G e r a ld  /  United Kingdom
Q.C.; former Chairman of the General Council of the Bar of England 
and Wales; Bencher, Inner Temple; Member, Committee on Supreme 
Court Practice and Procedure; Member, Lord Chancellor’s Law Reform 
Committee

G a r r e t t  G e o ff re y  E lm e r  /  United Kingdom 
Solicitor of Supreme Court of England

G i l l i  J e a n -P a u l  / France
Professor of Law, University of Aix-Marseille

G o d o y  H o ra c io  H . / Argentina
Legal Officer, International Commission of Jurists

G ro ss  B ro w n  S ig f r id o  / Paraguay
Professor of Law; Member, National Codification Commission

G o ld ie  Louis F r e d e r ic k  E d w a r d  / Australia
Barrister-at-Law; Lecturer, University of California; former Senior 
Lecturer, Australian National University

G u a n d iq u e  F e l ix  E . / Nicaragua 
Attorney-at-Law

G u ig a  B a h r i  / Tunisia
Attorney-at-Law; Member of Parliament

H am b ro  E d v a r d  / Norway
Professor of Law; Member of Parliament; former Registrar, Inter
national Court of Justice, The Hague

H ayem  Jr. C a r lo s  / El Salvador
Attorney-at-Law and Notary; former Chief Justice; former Minister of 
Interior

H e r r a r t e  G o n z a le z  A lb e r t o  / Guatemala
Attorney-at-Law; former Judge, Supreme Court; former President, 
Bar Association of Guatemala



H ouman A hmad / Iran
Attorney-at-Law; Professor of Law, University of Teheran; former 
Judge; former Prosecutor, Teheran; former President, Court of Appeal; 
former President, Court of First Instance

H oyte D esmond / British Guiana
Barrister-at-Law; Secretary of the Bar Association of British Guiana

H un ter  A. A. de C. / United Kingdom
Legal Officer, International Commission of Jurists

I kkala  O ll i /  Finland
Associate Professor of Public Law, University of Helsinki

I llanes Benitez O svaldo / Chile
Member of the International Commission of Jurists; Judge, Supreme 
Court of Justice

J imenez de A rechaga  J u stin o  / Uruguay
Attorney-at-Law; Professor Emeritus of Constitutional Law former 
Professor of Constitutional Law; former Dean, Faculty of Humanities 
and Sciences; former Delegate to the United Nations; former Delegate, 
Inter-American Conference at Caracas

K abes V ladimir M. / USA
Legal Officer, International Commission of Jurists

K amba W alter J oseph /  Southern Rhodesia 
Solicitor

K azemi P arviz I Iran
Attorney and Counsellor-at-Law; Secretary-General of the Iranian 
Jurists Association; former Deputy Prosecutor-General of the Court 
of First Instance, Teheran; former President of the Criminal Court of 
Teheran; former Professor of Civil Law and Fiscal Law (College of 
Finance) Teheran; former Senator

K azzora  J ohn  W . R. / Uganda
Barrister-at-Law; Legal Adviser to the Government and King of Ankole

K oranteng-Add oW G ustav /  Ghana 
Barrister-at-Law

K ozera E d w a rd  S. / USA
Administrative Secretary, International Commission of Jurists

K reher Jean H en ri /  France
Member of the International Commission of Jurists; Attomey-at-Law 
at the Court of Appeal, Paris; Vice-President of the World Federation 
of United Nations Associations

L acon ich  A rquimedes /  Paraguay
Attorney-at-Law; former Secretary of the Supreme Court
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L a liv e  J e a n -F la v ie n  /  Switzerland

Attomey-at-Law, Geneva; former Secretary-General, International 
Commission of Jurists; former First Secretary, International Court of 
Justice; former General Counsel, United Nations Relief and Works 
Agency, Beirut

L e a l  M o r a le s  A lv a r o  /  Columbia
Attomey-at-Law; Professor of Law, National University; Member of 
Parliament; former Chief Justice

L e v asseu r G e o rg e s  / France
Professor of Law, University of Paris

L u m b ard  J. E d w a r d  / USA
Chief Judge, United States Court of Appeals, Second Circuit; former 
Justice of the Supreme Court of the State of New York; former Assistant 
Attorney-General of the State of New York

L u n a  A r r o y o  A n to n iq  /  Mexico 
Professor o f  Law

M a c B rid e  S ean  / Ireland
Senior Counsel; former Minister of External Affairs; former Chairman, 
Council of Ministers of Council of Europe; former Vice-President, 
O.E.E.C.

M c A u s la n  J o h n  P. W. B. / Tanganyika
Barrister-at-Law; Lecturer in Law, University College, Dar-es-Salaam

M a c h a c e k  R u d o l f  / Austria 
Attomey-at-Law

M a le k i  M eh d i /  Iran 
Attomey-at-Law

M a rc u s -Jo n e s  Je rem iah  B a n k o le  / Sierra Leone 
Puisne Judge, Supreme Court of Sierra Leone

M a rk o se  A n i th o t ta m  T hom as /  India
Advocate; Director of Research Indian Law Institute, New Delhi

M a r s h  N o rm a n  S. / United Kingdom
Barrister-at-Law; Director, British Institute of International and Com
parative Law; former Secretary-General, International Commission of 
Jurists; former Fellow, University College, Oxford

M a s t A n d re -Jo sep h  / Belgium
Professor of Law, University of Ghent; Councillor of State

M a w a l l a  Jum a R . S a w a y a  / Tanganyika 
Barrister-at-Law and Advocate

M ’Baye K eba I Senegal
Judge, Supreme Court of Senegal; former Director, Cabinet of the 
Minister of Transport and Telecommunications
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M e lg u iz o  E s c o b a r  G e r a r d o  /  Colombia
Attomey-at-Law; Permanent Secretary, Colombian Academy of Juris
prudence

M e n d e z  B r a n a s  R a m iro  /  Chile
Judge, Supreme Court of Justice; Professor of Law

M i t c h l e y  A n t h o n y  O. R. / Northern Rhodesia 
Barrister-at-Law and Solicitor

M o l i n a  M a y o r q u in  C a r l o s  /  Nicaragua
Attomey-at-Law and Notary; former District Judge

M o r a l e s  D a v i l a  M a n u e l  /  Bolivia
Attomey-at-Law; former Secretary-General, National Confederation of 
Professional Persons

M o s e r  R u d o l f  /  Switzerland
Professor of Law; Attomey-at-Law

M u n r o  S ir L e s lie  /  New Zealand
Member of the International Commission of Jurists; Secretary-General 
of the International Commission of Jurists; former President of the 
General Assembly of the United Nations; former Ambassador of New 
Zealand to the United Nations and United States of America

M u r s h e d  S y e d  M a h b u b  /  Pakistan
Judge, High Court, Dacca, East Pakistan

M u t u c  A m e li to  R. I Philippines
Philippines Ambassador to the United States of America; former 
Executive Secretary, Government of the Philippines; former Professor 
of Law

N e g r o n  F e r n a n d e z  Luis / Puerto Rico
Chief Justice of Puerto Rico; former Attorney-General of Puerto Rico

N e w m a n  F r a n k  C. / USA
Dean and Professor of Law, School of Law, University of California, 
Berkeley

N g u in i  M a r c e l  /  Cameroon Republic
Doctor of Law; Judge of the Supreme Court of the Cameroon Republic

N jo n jo  C h a r l e s  /  Kenya
Barrister-at-Law; Deputy Director of Public Prosecutions

N jo y a  A r o u n a  I Cameroon Republic
Minister of Justice of the Cameroon Republic

O g u n b a n jo  C h ie f  C h r i s t o p h e r  O la d ip o  /  Nigeria
Barrister-at-Law; Chairman of “ Liberty”, Nigeria Section of the 
International Commission of Jurists
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O m o lo lu  Chief O lu m id e  O l u s a n y a  /  Nigeria
Solicitor-General of the Federation of Nigeria; former Deputy High 
Commissioner of Nigeria in the United Kingdom; former Delegate to 
the United Nations

O r t i z  T o r o  J o r g e  /  Puerto Rico 
Attomey-at-Law

O s u sk y  S t e f a n  /  USA
Member of the International Commission of Jurists; former Minister of 
Czechoslovakia to Great Britain and France; former Member of the 
Czechoslovak Government

P a d i l l a  T o r r e  J u a n  A n ib a l  /  Puerto Rico 
Attorney-at-Law

P a s o s  A r g u e l l o  L u is  /  Nicaragua
Attomey-at-Law and Notary; former District Judge (Managua); 
Professor of International Law, University of Central America (Mana
gua); Founding Member and Treasurer, Bar Association of Nicaragua

P a t ta b o n g s e  P r a w a t  /  Thailand
Chief Judge, Appeal Court; Vice-President of the Bar Association of 
Thailand

P e n a  T r e jo  F r a n c i s c o  /  El Salvador 
Judge, Supreme Court of El Salvador

P e r e z  G u e r r e r o  A l f r e d o  /  Ecuador
Rector and Professor of Law, Central University; Member of Parlia
ment; former Attorney-General of Ecuador

P e t r e n  B. E . G u s t a f  / Sweden
Judge of Court of Appeal; Assistant Professor of Law; Secretary- 
General, Nordic Council in Sweden

P e t t i t i  L o u is  E d m o n d  /  France
Attomey-at-Law, Court of Appeal, Paris; Secretary-General, Inter
national Federation for European Law; Secretary-General for France of 
the International Movement of Catholic Jurists (Pax RomanaJ; 
Lecturer in Law, Free Faculty of Law of Paris

Q u in e  A r i s t a  L u is  /  Peru
Attorney-General of Peru; Attomey-at-Law

R a ja o n s o n  G a b r i e l  /  Malagasy Republic
Batonnier, Order of Advocates of the Malagasy Republic

R a k o to b e  R e n e  H e n r i  A l f r e d  /  Malagasy Republic
Attomey-at-Law; President of the Superior Council of the Institutions 
of the Malagasy Republic; former Minister of Justice
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R a m a n i R a d h a k r i s h n a  /  Malaya
Barrister-at-Law; President, Malayan Section of the International 
Commission of Jurists; Chairman, Bar Council of the Federation of 
Malaya; Member, Rule Committee for Regulating and Prescribing 
the Procedure in the Supreme Court

R a m ire z  B a g e s  M a r i a n o  H . /  Puerto Rico 
Judge, Supreme Court of Puerto Rico

R a m s a h o y e  F. H. W. / British Guiana 
Attorney-General of British Guiana

R a m z y  O sm an  /  Egypt
Former Justice of the Supreme Court of Egypt

R a v e l o  G a r c i a  E r n e s t o  /  Dominican Republic 
Attomey-at-Law; Assistant Attorney-General

R a z a q  A b d u l  /  Nigeria
Ambassador of Nigeria to Ivory Coast; Barrister-at-Law

R e n g f fo  V i l d o s o l a  O s v a ld o  /  Chile
Attomey-at-Law; Member of the Council, Inter-American Bar Associa
tion

R e t a n a  S a n d i  G o n z a l o  /  Costa Rica
Professor of Civil Procedural Law; Judge of the Administrative Disputes 
Division of the Treasury

R iv ie re z  H e c t o r  Jo s e p h  /  Central African Republic
Chief Justice, Supreme Court of the Central African Republic; former 
Attorney-at-Law, Court of Appeal of Paris; former Councillor, Court 
of Arbitration of the French Community; former Attorney-General of 
Bourges

R o c h e t t e  J a c q u e l in e  /  France
Attorney-at-Law, Court of Appeal, Paris; former Lecturer, Faculty of 
Law, University of Paris; Deputy Secretary-General of Libre Justice, 
French Section of the International Commission of Jurists

R o s e n t h a l  W a l t e r  P . G . /  Germany
Chairman, Investigating Committee of Free Jurists, Berlin; former High 
Court Judge

S a a v e d r a  D a z a  M a r i a  J o s e f a  /  Bolivia
Attomey-at-Law; former Professor of Law University of San Andres, 
La Paz; former Head of the Institute for Social Security Legislation

S a n t i a g o  W il l ia m  F r e d  /  Puerto Rico 
Attomey-at-Law

S c o t t  F r a n c i s  R e g in a l d  /  Canada
Q.C.; Professor and Dean, Faculty of Law, McGill University; former 
United Nations Technical Assistance Representative in Burma
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S e p u lv e d a  C e s a r  /  Mexico
Professor of Law and Dean, Faculty of Law, University of Mexico

S h e r id a n  L io n e l  A s t o r  /  Singapore
Barrister-at-Law; Professor of Law and Dean, Faculty of Law, 
University of Singapore

S h r o f f  I. N. / India
Attorney-at-Law, High Court, Bombay; Advocate, Supreme Court of 
India, New Delhi; Standing Counsel for State of Madhya Pradesh, 
Supreme Court of India

S im a n t i r a s  C o n s t a n t i n  / Greece
Professor of Civil Law, University of Thessalonika

S o l e r  S e b a s t ia n  /  Argentina
Member of the International Commission of Jurists; Professor of Law, 
National University of Buenos Aires; former Attorney-General of 
Argentina

S t .  J o h n  E d w a r d  /  Australia
Q.C.; Challis Lecturer in Legal Interpretation, University of Sydney; 
Member, Council of the New South Wales Bar Association; Member, 
Malta Constitutional Commission

S t o r e y  R o b e r t  G e r a l d  /  USA
President, Southwestern Legal Foundation, Dallas; Vice-Chairman Civil 
Rights Commission; former Dean, Southern Methodist University Law 
School; former President, American Bar Association; former President, 
Inter-American Bar Association

S t r e e t  H a r r y  /  United Kingdom
Professor of Law, University of Manchester

S u f f i a n  Mohammed B in  H a sh im  / Malaya
Judge, Supreme Court of Malaya; former Solicitor-General of Malaya

T a f a z o l i  A b o lg h a s se m  /  Iran
Attorney-at-Law; Member of Council of the Bar Association of Teheran; 
former Juridical Councillor, Ministry of Labour; former Member of 
Parliament

T e e h a n k e e  C l a u d i o  /  Philippines
Attomey-at-Law; former Chairman of the Civil Liberties Union of the 
Philippines

T h o m p so n  D u d l e y  Jo s e p h  /  Jamaica
Q.C.; President, Bar Association of Jamaica; Senator

T h o r s o n  Jo s e p h  T . /  Canada
Honorary President, International Commission of Jurists; President of 
the Exchequer Court of Canada; Member, Privy Council of Canada; 
former Member, Canadian House of Commons; former Dean, Manitoba 
Law School
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T i r a d o  L u is  / Puerto Rico 
Attomey-at-Law

T o v a r  G u t z l a f f  C a r l o s  / Bolivia
Attorney-at-Law; former President of the National Court of Labour and 
Social Security

T r ik a m d a s  P u r s h o t t a m  / India
Member of the International Commission of Jurists; Senior Advocate 
Supreme Court of India; Secretary, Indian Bar Association; Member 
Executive Council, Indian Law Institute; former Delegate to the United 
Nations

T sh is e k e d i  E t ie n n e  / Congo - Leopoldville
Director of the School of Law and Administration, Leopoldville

T y a b j i  H a t im  B u d r u d i n  I Pakistan
Member of the International Commission of Jurists; Barrister-at-Law; 
Legal Adviser, State Bank of Pakistan; former Chief Draftsman, 
Ministry of Law of Pakistan; former Judge of the Chief Court of Sind

U c l e s  R o d r i g u e z  E n r iq u e  B . / Honduras 
Attorney-at-Law and Notary; former Judge

U r ib e  V a r g a s  D ie g o  / Colombia
Professor of Law; Director of the Institute of Diplomatic and Inter
national Studies of the University of Bogota Jorge Tadeo Lozano; 
Member of Parliament; President of the Committee of Foreign Rela
tions of the Colombian Parliament

V a k i l  N a v r o z  B e h ra m  /  India
Attorney-at-Law; former Solicitor to the Central Government at 
Bombay

V a l e r a  B e n i te z  R a f a e l  /  Dominican Republic 
Attorney-General of the Dominican Republic

V a r g a s  S o l e r a  M a r i a  E u g e n ia  /  Costa Rica
Attorney-at-Law; Judge, Minors’ Court, Province of San Jose

V ie r a  M o r a l e s  d e  l o s  Rios M a n u e l  / Uruguay 
Professor of Law, University of Montevideo

V i l l a g r a  M a e f io d o  S a l v a d o r  /  Paraguay
Attomey-at-Law; Professor of Law; National University; former 
Director of the Institute of Agrarian Reform; former Minister of Justice; 
former President of the Bar Association

Vu-Quoc T h u c  I Viet-Nam
Dean of the Faculty of Law, University of Saigon; Vice-President of the 
National Economic Council; former Minister of Education

W a d e  A b d o u la y e  /  Senegal
Attomey-at-Law; Assistant Professor of Law, University of Dakar



W a l t e r s  K u r t  H . /  Germany
Attomey-at-Law; former Secretary-General of the Federation of Ger
man Bar Associations

W e e r a m a n t r y  L u c ia n  G r e g o r y  /  Ceylon
Legal Officer, International Commission of Jurists

W e ls h  R e x  S im pson  /  South Africa
Q.C.; Advocate, Supreme Court of South Africa

W il d  H e r b e r t  R . C . /  New Zealand
Q.C.; Solicitor-General of New Zealand; Vice-President, New Zealand 
Law Society; former President, Wellington District Law Society

W il l i c k o n d  H o n o r e  I Central African Republic
Judge of the Court of Bangui; Member of the Conseil Superieur de la 
Magistrature; Member of the Constitutional Council; former Minister

W o ld  T e r je  / Norway
Chief Justice, Supreme Court of Norway; Member, European Court of 
Human Rights; former Minister of Justice

W o o d in g  H u g h  O. B. / Trinidad
Chief Justice, Supreme Court of Trinidad and Tobago; former President, 
West Indies Bar Association

Y epes d e l  Pozo J u a n  / Ecuador
Director of the Ecuadorian Institute of Sociology and Technology; 
Secretary-General of the Ecuadorian Section of the International Com
mission of Jurists

Y o n g - P u n g  H o w  /  Malaya
Advocate and Solicitor; Member, Bar Council of the Federation of 
Malaya
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COMMITTEE OF HONOUR AND BRAZILIAN HOSTS

C a r n e i r o  L ev i (President)
Former Judge of the International Court of Justice (The Hague)

L a f a y e t t e  d e  A n d r a d a  A n to n io  C a r l o s  
Chief Justice of the Supreme Court of Brazil

L im a  H ermes

President of the Council of Ministers and Minister of Foreign Relations 
of Brazil

M a n g a b eir a  J oao

Minister of Justice of Brazil
Sa m pa io  C osta  A rm a n d o

President of the Federal Court of Appeal



L in s  E  S ilv a  E v a n d r o

Attorney-General of the Republic of Brazil

B a lb in o  A n t o n io

Solicitor-General of the Republic of Brazil

** *

A g u ia r  R ibeiro  P e . B en ed ito  d e

Dean of the Catholic Faculty of Law of Petropolis

A lb u q u e r q u e  L im a  R o b e r io  
Attorney-at-Law

A leixo  P ed ro

Professor of Criminal Law at the University of Minas Gerais; Member 
of the Federal Parliament and Leader of the Opposition

A lm eid a  J ose B a rbosa  d e

President of the Bar Association of Sao Paulo

A lm eid a  B r a n t  F r a n c isc o  J ose d e

Dean of the Faculty of Law of the University of Minas Gerais

A lm eid a  M a ga lh a es  D a rio

Attorney-at-Law, Bar of Rio de Janeiro

A l t a v ila  M ello  A n fil o g io  J aym e d e

Dean of the Faculty of Law of the University of Alagoas

A lves d e  M ello  D a v id

President of the Bar Association of the State of Amazonas; Professor 
of Law of the University of Amazonas

A n d r a d e  C la u d io n o r  T el o g io  de

President of the Bar Association of the State of Rio Grande do Norte

A n d r a d e  P e . So a n e  d e

Dean of the Catholic Faculty of Law of Ilheus

A n d r a d e  B ra n d a o  W ilso n  de

Dean of the Faculty of Law of Piaui

A r a u jo  L opes  d a  C osta  A lfr ed o  d e

Dean of the Faculty of Law of the Catholic University of Minas Gerais

A r a u jo  Soares  H elio  d e

Dean of the Faculty of Law of the University of Paraiba

A th a y d e  A u streg esilo  d e

President of the Brazilian Academy of Letters

A zev ed o  F r a n c o  A r y

Dean of the Faculty of Law o f the University of the State of Guanabara
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A z e v e d o  N oe

President of the Bar Association of the State of Sao Paulo

B a h ia  R en a to

President of the Bar Association of the State of Bahia

B a n d e i r a  d e  M e l l o  O s w a ld o  A r a n h a  
Judge of the Court of Sao Paulo

B a r b o s a  B a l t a z a r  d a  G.
Dean of the Faculty of Law of the Catholic Pontifical University of 
Rio Grande do Sul

Ba r r o s  P o r to  A loysio  H en r iq u e  d e

Dean of the Catholic Faculty of Law of the Catholic Union of Salvador

B a silio  C elestin o

President of the Institute of Brazilian Lawyers; Attomey-at-Law and 
Professor of Law at the Catholic University of Rio de Janeiro

B onassis J o a o  B a pt ist a

President of the Bar Association of the State of Santa Catarina

B o n il h a  P a u l o

Dean of the Faculty of Law of the Catholic Pontifical University of 
Sao Paulo

B o rges  F ortes  B etty  B.
Attomey-at-Law, Porto Alegre

B o rges  d e  M atos M o a cy r

Rector of the University of Juiz de Fora

B r it t o  E d u a r d o  C h er m o n t  d e

Member of the Bar of Rio de Janeiro; Editor of the Jornal do Brasil

C a lm o n  P e d ro

Rector of the University of Brazil; Professor of Constitutional Law

C a v a lc a n te  C a rlo s P o v in a

President of the Federal Bar Association of Brazil

C a v a l c a n t i N eves J ose

President of the Bar Association of the State of Pernambuco

C a v a l c a n t i T h em istocles

Professor of Public Law at the University of Brazil

C e z a r  M o reira  J o r g e  R .
Attomey-at-Law

C h av es  A n tio g en es

Attomey-at-Law, Pernambuco
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C o r d e ir o  L im a  D a lto n

President of the Bar Association of the State of Amapa

C o rreia  L im a  H elio  M a r tin s

President of the Bar Association of the State of Piaui

C osta  C h aves  A lo y sio  d a

Dean of the Faculty of Law of the University of Para

C osta  P a u l o  J ose d a

Professor of Criminal Law, Sao Paulo

C o u t o  E  S ilv a  C lo v is  Verissim o  d o

President of the Bar Association of Rio Grande do Sul; Professor of Law

C u n h a  R ibeiro  R a u l  d a

President of the Bar Association of the State of Guanabara

C o sta  V a m berto

President of the Bar Association of the State of Paraiba

D a n ta s  F .  C . Sa n  T h ia g o

Professor of Civil Law at the University of Brazil; Member of the 
Federal Parliament; former Minister of Foreign Relations

E m er en c ia n o  J o rd a o

First Secretary of the Bar Association of the Province of Pernambuco

F e r n a n d e z  A d a u c t o  d ’A l e n c a r

Dean of the Faculty of Law of the Federal University of the State of 
Rio de Janeiro

F ern a n d es  R a u l

Attomey-at-Law, Rio de Janeiro; former Minister of Foreign Relations

F e r r e ir a  d a  C o sta  A n t o n io  F r a n c o

Dean of the Faculty of Law of the Catholic University of Parana

F ig u e ir e d o  B ra sil  E u r ic o  d e

Dean of the Candido Mendes Faculty of Law, Rio de Janeiro

F ig u e ir e d o  P a lm eir in d a

President of the Bar Association of the State of Acre

F o n t o u r a  J o a o  N eves d a

Former Minister of Foreign Relations

F ra g o so  H elen o  C l a u d io

Professor of Law, University of Brazil
G a l v a o  d e  S o u z a  Jo se  P e d r o  

Professor of Law, Sao Paulo
G am a  E  Sil v a  L u iz  A n t o n io  d a

Dean of the Faculty of Law of the University of Sao Paulo



G a r c ia  B a sileu

Professor of Criminal Law at the University of Sao Paulo

G il  O tt o

President of the Brazilian Institute of Law

G o n s a l v e s  R 6 m ulo

President of the Bar Association of the State of Goias

G o u v ea  V ie ir a  J oao  P ed ro

Attomey-at-Law, Rio de Janeiro

G u im a ra es  M a r io

Former Judge of the Supreme Court

L a c e r d a  T eix eir a  E g berto

Member of the Court of Ethics of the Sao Paulo Bar

L a n d a u  G eo rg es  D .
Adviser on international affairs to the Rector of the University of 
Brasilia

L eite  G jbrvAsio

President of the Bar Association of the State of Mato Grosso

L em e E rn esto

Professor of Commercial Law at the University of Sao Paulo; former 
Ambassador of Brazil to the United Nations

L o pes  A l f r ed o  C ec ilio

Dean of the Faculty of Law of Mackenzie University, Sao Paulo

M a d u r e ir a  d e  P in h o  D em osthenes

Professor of Criminal Law at the University of Brazil

M a r o t ta  R a n g e l  V ic e n t e

Professor of Law, University of Sao Paulo

M a rq u es  I d elfo n so

Dean of the Faculty of Law of the University of Parana

M a rqu es  J ose F r ed er ic o

Judge of the Court of the State of Sao Paulo

M a rqu es  L o pes T u l l io

President of the Bar Association of the State of Minas Gerais

M a r t in s  C osta  A n t o n io

Attorney-at-Law, Rio Grande do Sul

M a r t in s  C o sta  C am illo

Attomey-at-Law, Rio Grande do Sul
M a r t i n s  C o s t a  C e ls o  

Attomey-at-Law



M a r tin s  R o d r ig u es  C a rlo s  A lberto

President of the Bar Association of the State of Ceara

M a s s a  H i l t o n  
Attomey-at-Law

M a tos  J oao  H erm ogenes d e

Dean of the Faculty of Law of Sao Luiz do Maranhao

M el lo  E sm eraldo  d e , P e . S. J .
Dean of the Faculty of Law of the Catholic University of Pernambuco

M ello  F r a n c o  A fo n so  A r in o s  d e

Head of the Brazilian Delegation to the United Nations General 
Assembly; Professor of Constitutional Law at the University of Brazil; 
Senator of the Republic; former Minister of Foreign Relations

M e n d o n £A O ta v io

President of the Bar Association of the State of Para

M en ezes D ir eit o  C a rlo s  A lberto

President of the Academic Center Eduardo Lustosa at the Law Faculty 
of the Catholic University

M esq uita  So d r e  J ose O sw a ld o

Dean of the Faculty of Law of Campos

M ir a n d a  D ecio

President of the Bar Association, Federal District of Rio de Janeiro

M orais  B e n ja m in  d e

Dean of the Brazilian Faculty of Juridical Sciences, Rio de Janeiro

M o rais  D i'd im o  d e

President of the Bar Association of the State of Espirito Santo

M oraes N eto  P r u d e n t e  d e  >
Editor-in-Chief of the Diario de Nottcias, Rio de Janeiro

M o rales Sa rm ento  P in h e ir o  P a u l o  Se r g io

Director of the Academic Center of the Law Faculty of the Catholic 
University

M o u r a  H elio  D ias  d e

Attorney-at-Law, Sao Paulo

M o u r a o  B o g £a  A n t en o r

President of the Bar Association of the State of Maranhao; Professor of 
Criminal Law at the Law School of Sao Luiz; Public Prosecutor, 
Province of Maranhao

M u r t a  R ib eir o  J ose

Dean of the Faculty of Juridical Sciences of Rio de Janeiro



N a b u c o  J ose T h o m a z

Vice-President of the International Commission of Jurists; Attomey-at- 
Law, Rio de Janeiro

N a sc im en to  E  Silv a  G era ld o

Diplomat and Consultant in International Law

N e d e r  A n t o n io

Justice of the Peace at Petropolis

N eves d e  C a r v a lh o  P a u l o

Professor of Administrative Law, University of Minas Gerais and 
Catholic University of Minas Gerais

O l iv eir a  So b r in h o  J o aq u im  d e

President of the Bar Association of the State of Parana

P a c h e c o  I v a n io  
Attorney-at-Law

P aes B a r r eto  F il h o  M a n o el  X avier

Dean of the Faculty of Law of the University of Espirito Santo

P a n z a  Sebastiao  M a r io  M ig u e l

President of the Bar Association of the State of Rio de Janeiro

P in h e ir o  G u im a ra es P l in io

Attorney-at-Law, Rio de Janeiro

P in h e ir o  d e  V iv eiro s  P a u lo

Dean of the Faculty of Rio Grande do Norte

P ires  C a m po s  R o m eu

Dean of the Faculty of Law of the Federal University of Goi&s

P o ntes  d e  M ir a n d a  F .
Attorney-at-Law and former Judge of Rio de Janeiro

P r a d o  K e l lo  J . E .
Attorney-at-Law, Rio de Janeiro; former Minister of Justice; former 
President of the Federal Bar Association of Brazil

Q u in t e l a  H ebel

President of the Bar Association of the State of Alagoas

R a m a lh o  B a l d u in o

President of the Bar Association of the State of Sergipe

R ea le  M ig u e l

Professor of Law, Sao Paulo

R eg o  M o n teiro  L u iz  A u g u st o  d e

Dean of the Faculty of Law of the Catholic Pontifical University of 
Rio de Janeiro
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R ibeiro  D a  L u z  R a fa el

Attorney-at-Law, Sao Paulo

R o llem berg  L eite  G o n q a lo

Dean of the Faculty of Law of Sergipe

Sa F r e i r e  B a s i l io  C e le s h n o
Professor of General Theory of the State at the Catholic Pontifical 
University of Rio de Janeiro

S a  P eix o to  A b d u l  Sa yo l  d e

Dean of the Faculty of Law of the University of Amazonas

Sea bra  F a g u n d e s  M ig u e l

Attorney-at-Law; former Minister of Justice

So u z a  N eto  J ose So r ia n o  d e

Professor of Law, University of Recife

So u z a  S a m pa io  N elson  d e

Dean of the Faculty of Law of the University of Bahia

S p ig u e l  M a r c o s  
Attomey-at-Law

Sp in o l a  E  C a stro  E d u a r d o

Director of the Academic Center and Faculty of Law of the Catholic 
University

St o d ie k  H en r iq u e

Dean of the Faculty of Law of the University of Santa Catarina

T e n o r io  O scar

President of the Court of Justice of the State of Guanabara

T h eile r  E d u a r d o

Director of the Ministry of Justice

T r ig u e ir o  O sw a ld o

Judge of the Brazilian Electoral Supreme Court; Member of the Execu
tive Council of Brasilia’s University Foundation

U c h o a  B a r r e ir a  D o lo r

Dean of the Faculty of Law of the University of Ceara

V a lla d a o  H a r o l d o

Professor of International Private Law at the University of Brazil and 
at the Catholic Pontifical University of Rio de Janeiro

Va reja o  C o n g r o  F la v io

Dean of the Faculty of Law of Mato Grosso

V e l in h o  d e  L a c er d a  G a len o

Dean of the Faculty of Law of the University of Rio Grande do Sul
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V e r g a r a  O sw a ld o

President of the Bar Association of the State of Rio Grande do Sul

V ie ir a  O l d e g a r

Attomey-at-Law; Professor of Law, University of Bahia

V ie ir a  N etto  J ose R o d r ig u es

Acting President of the Bar Association of the State of Parana

W a l d  A r n o l d

Attorney-at-Law, Rio de Janeiro

** *

LIST OF OBSERVERS

Organizations
American Bar Association 

G e o r g e  N. L in d s a y ,  J r .

Government o f the Province o f Cordoba, Republic o f Argentina 
R o d o l f o  P. F e r r e i r a  S o b r a l

International Bar Association 
R o l f  N. C h r i s to p h e r s e n

International Institute o f Administrative Sciences 
C a r l o s  M e d e iro s  S i lv a

International Legal Aid Association 
R o l f  N. C h r i s to p h e r s e n

Mouvement International des Juristes Catholiques (Pax Romana)
Louis E d m o n d  P e t t t t i

Special Committee to Cooperate with the International Commission o f Jurists, 
Association o f the Bar o f the City o f New York 
G e o r g e  N. L in d s a y ,  J r .

Individuals

D e  B o er  H ayo

Legal Adviser, Rio de Janeiro
Q u in t a n o -R ip o l l e s  A n t o n io

Judge of the Supreme Court of Spain
R a p h a e l  C h a r l e s  G.

Attomey-at-Law, New York; Special Representative, American Fund 
for Free Jurists

Sh er m a n  Sa u l  L .
Attomey-at-Law, New York; Executive Secretary, American Fund for 
Free Jurists
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OPENING PLENARY SESSION

Tuesday, December 11,1962

09.00— 10.30

Sir L e s l i e  M u n r o ,  K.C.M .G., K.C.V.O., Secretary-General of the 
International Commission of Jurists, declared open the Third Inter
national Congress held by the International Commission of Jurists. 
As Chairman of the Congress, he welcomed the participants and drew 
their attention to the four tasks which the Second Congress of Jurists 
held at New Delhi in 1959 had called upon the International Com
mission of Jurists to undertake and the steps which the Commission 
had taken towards their fulfilment. He also spoke on the theme and 
objects of the Congress. The following is the text of his address:

“ I have the honour and pleasure as Chairman of this Congress and as Secre
tary-General of the International Commission of Jurists to declare this Congress 
open and to welcome you all. We are fortunate indeed to meet in this great country, 
the United States of Brazil. Its future, founded on a distinguished past, is pregnant 
with significance for all the Americas. I regret that due to unforseen circumstances 
the President of Brazil is unable to be present today. We salute his distinguished 
representative, Dr. Joao Mangabeira, the Minister of Justice, who will address 
the Congress on his behalf.

“ Nearly four years ago in New Delhi, our last Congress met. Momentous 
events have since occurred. They have had their impact upon us all and not 
least upon judges and lawyers, entrusted with the preservation of the Rule of 
Law in a changing and often unruly world. The profession of the law cannot 
divorce itself from the birth of new nations, from the division between the West 
and Communism, from movements towards political and economic union in 
Western Europe, from vast developments in science and particularly those of the 
space age, which have brought us within reach of the moon and stars. Not since 
the Renaissance and the discovery of the Americas has there been a time of such 
discovery beyond the earth, of reaching out into the universe and plumbing the 
mysteries of life and creation. The perils are great if man misuses his unparalleled 
achievements. But if Governments and men are ready to use the work of men of 
science for the purpose of peace and subject to the Rule of Law between nations 
and within nations, then there is no limit, under divine Providence, to the progress 
of mankind.

“ But with all our discoveries, the men who orbit the globe look down below 
upon many nations which still languish in poverty and underdevelopment. Some 
nations produce an overabundance of food. Others, thanks to measures of health, 
increase in numbers but live barely above a subsistence level, yet others below it. 
That is why the dynamic conception of the Rule of Law formulated at Delhi 
proclaims that we lawyers must take into account the social and economic needs 
of all the peoples of the world.

“ I venture to suggest that with all the help of other countries, and, in the 
promotion of the Rule of Law with the help of this Commission, the developing 
countries will finally have to work out their own well-being.

“ In formulating the Rule of Law within nations, we cannot ignore the fateful 
consequences of breaches of the Rule of Law between nations. Aggression in the



most remote comer of this now small world may set alight a fire which can lead 
to universal conflagration. There has never been a time when the principles of the 
Charter of the United Nations require more strict observance.

“ I rejoice that in this hemisphere a threat to the peace appears to have been 
removed. But it is terrifying to know how near to the abyss we were. Peace is still 
threatened in another continent. There must be no double standard with some 
nations mouthing words of peace but using the sword when it suits them. Today, 
injustice and aggression anywhere constitute a threat to freedom, peace and the 
Rule of Law everywhere.

“ At our last Congress at New Delhi in 1959 we welcomed 185 lawyers from 
53 countries. Today there are over 220 of you from 85 countries. The increase in 
the number of countries represented here today is eloquent of the increased number 
of independent nations in the world community. To the representatives of these 
newly independent countries I say ‘ welcome ’. We in the Commission look for
ward to long and fruitful association with you.

“ I speak now in sadness. The Government of Ghana has seen fit to deny 
Dr. Danquah, the Chairman of our Section in his country and lately in preventive 
detention, the right to attend this Congress. This denial is an infringement of 
freedom of movement and a breach of the Rule of Law.

“ At New Delhi the Congress—in the Declaration of Delhi—called upon the 
International Commission of Jurists to undertake four tasks. I shall refer to each 
of them and say to you in a few words what the Commission has done towards 
their fulfilment.

First, the International Commission of Jurists was requested “ to employ 
its full resources to give practical effect throughout the world to the principles 
expressed in the Conclusions of the Congress ”.

“ This we have sought to do. Within the limits of our financial capacity we 
have enlarged our publications programme. Besides our regular publications (the 
Journal and Bulletins) we have produced a number of major studies where situa
tions have called for them: since Delhi, two on Tibet, one on South Africa, one on 
Cuba and one on Spain. There has been a number of lesser special studies such 
as those on the Berlin Wall and the Cassel Case. Besides these works we have 
produced two full Reports: one on the Delhi Congress and one on the Lagos 
Conference. It behoves the Commission to encourage and to warn. And this can 
be done convincingly by constantly bringing to the attention of the legal community 
of the world in our publications the full facts, together with a thoughtful com
mentary on the Rule of Law aspects. We have recently paid particular attention 
to the law and practice relating to preventive detention. Another important part 
of our function as a ‘ watchdog ’ lies in speaking out boldly, urgently and in 
protest, when in our opinion the circumstances warrant it, by means of statements 
released to the press. I instance here our press release on the recent Sabotage Bill 
in South Africa.

“ Another way of giving practical effect to the principles expressed at Delhi 
is through close communion with our fellow lawyers. The Commission’s staff 
have continued to travel widely since Delhi, meeting lawyers and making known 
the name and purposes of the Commission all over the world. I wish to mention 
here the Honourable Vivian Bose, our President and a former Supreme Court 
Judge of India, and his tireless efforts to propagate the aims and ideals of the 
International Commission in his travels. In the early part of the year I myself 
undertook a long tour of four months in Asia, Australia and New Zealand, 
visiting 17 countries and seeing for myself such conditions as affect the Rule of 
Law. And I must say bluntly that there were occasions in Asia during my trip 
when I was saddened by the lack of respect accorded to the Rule of Law. Since 
that tour which took me round the world, I have visited the United Kingdom on 
three occasions, Norway, France, the Netherlands, Belgium and Berlin for the 
purpose of meeting sections and groups of lawyers interested in our work.



“ I am not now detailing the various activities of the Commission; under this 
heading I simply say that the International Commission of Jurists has continued 
to send observers, always distinguished jurists, to trials of major political signifi
cance in which Human Rights have been at stake. The Commission has also 
sometimes seen fit to send its observers to countries with a specific task, not to 
attend a trial but to examine the application of some aspect of the Rule of Law. 
Usually countries have extended full facilities and courtesies to our observers. 
But difficulties have on occasions been placed in the way of our representatives. 
Some have been denied access to certain countries.

“ The second mandate at Delhi was:
To give special attention and assistance to. countries now in the process of 
establishing, re-organizing or consolidating their political and legal 
institutions.

“ This instruction has been interpreted as giving the Commission a special 
responsibility towards the emerging countries.

“ As you all know, the Commission held in 1961 a regional Conference of 
lawyers at Lagos, the capital of the Federation of Nigeria. The growing importance 
of the continent of Africa needs no emphasis. Eleven independent African states 
existed at the time of New Delhi. There are thirty-two today. At Lagos nearly 
two years ago in 1961 we welcomed lawyers from twenty-three African states. 
There was no special theme for the Conference apart from its meeting to discuss 
the ‘ Rule of Law ’ with ‘ particular reference to Africa ’. The participants of the 
Conference fully endorsed both the Act of Athens and the Declaration of Delhi 
and thereby emphasized the universality of the Rule of Law. They proposed a 
Court to make effective the Declaration of Human Rights in Africa. This Con
ference then went on to elaborate two new and important extensions to the principles 
laid down at Delhi: They were:

“.. .that the Rule of Law cannot be fully realized unless legislative bodies 
have been established in accordance with the will of the people who have 
adopted their Constitution freely. ”

“ This means in effect that the Rule of Law cannot fully exist under an oppres
sive colonialism which denies an orderly progress to self-determination.

“ And secondly:
“.. .All governments should adhere to the principle of democratic repre
sentation in their Legislatures. ”

“ These wise pronouncements aver that all sections of the community should 
be represented in parliament. I believe that the Conclusions of Lagos give very 
valuable guidance to the governments of all states—not only African—which are 
truly anxious to respect the Rule of Law.

“ The Commission has also given special thought to the emergence of insti
tutions for legal education in Africa. This time last year a member of the Com
mission’s staff spent six weeks in Africa in the course of which he visited a large 
number of such institutions with the sphere of ascertaining what assistance, if any, 
the Commission could render in the object of legal education. At the end of last 
year the Commission seconded to the United Nations for a period of six months 
a legal staff officer, who was attached as a lecturer to the University of Louvanium 
at Leopoldville in the Congo. Earlier the Commission offered its services to the 
Congo government in the recruitment of the lawyers so badly required to build up 
the Judicial and Legal departments of that State. I should observe that Africa is 
not the only continent where institutions for legal education are being established 
and reorganised.

“ The Commission is always willing to lend legal assistance to a government 
where appropriate, and when so requested. The initiative in this respect must



normally rest with the government concerned. We are taking a particular interest 
in the development of the Rule of Law in the Dominican Republic where we owe 
much to the visits of Dr. Soler and Dr. Fournier.

“ I now come to the third mandate of the Delhi Congress:
To encourage law students and junior members of the legal profession to 
support the Rule of Law.

“ This has been perhaps a more difficult request for us to implement. But its 
nature and significance have not been lost on us. After all, the future support for 
the Rule of Law rests on the shoulders of the young men and women of today. 
We older men, I trust, are in no need of conversion. I am glad to report that the 
Commission has undertaken three separate meetings all designed for the young 
law student and lawyer. In 1959 the Commission held a colloquium for 30 post
graduate students at Yvoire near Geneva on Economic Development and the Rule 
of Law. In October this year the Commission in cooperation with “ Justice ”, 
the British section, held at Cumberland Lodge near London a seminar on the Rule 
of Law in Africa, which was attended by 32 law students from 12 different African 
countries. Last month the Commission sponsored a seminar at Strasbourg in 
France, held under the auspices of the Council of Europe on the Protection of 
Human Rights and Fundamental Liberties. 34 law students attended. All three 
meetings were a success. Finally, so far as law students and legal education are 
concerned, you will see that the whole subject comes within the ambit of our 
deliberations here under the terms of reference of Committee IV.

“ The last mandate at Delhi was as follows:
To communicate this Declaration and the annexed Conclusions to govern
ments, to interested international organisations, and to associations of 
lawyers throughout the world.

“ The whole proceedings of the Delhi Congress were recorded and reproduced 
in a publication entitled “ The Rule of Law in a Free Society ” which was prepared 
by Mr. Norman Marsh, a former distinguished Secretary-General of the Commis
sion, whom I am glad to see with us here today. You may be interested to know 
that this Report has been very widely circulated in English, Spanish and French. 
Already about 37,800 copies have been despatched from Geneva.

“ I trust that I have given you some indication of the major activities of the 
Commission in pursuance of the mandates entrusted to us by the Delhi Congress.

“ We in the Commission and my able predecessor in office, Dr. Jean-Flavien 
Lalive, whom I am also glad to see here today, have given much thought in the 
last two years to the theme of this Congress. It has been no easy task, I can assure 
you. In our endeavour to promote and foster understanding and respect for the 
Rule of Law we have encountered over the years breaches of the Rule of Law— 
breaches perpetrated by governments and their instruments. The most powerful 
arm of government is indisputably the Executive, and by Executive I mean both 
the ruling politicians and their Administrations. The experience of the Commission 
shows that it is from the hands of the Executive that the ordinary citizen should 
have the undisputed right to vigilant and continuing protection from abuse of 
power. The Executive is made for the citizen, not for itself. This is why we have 
chosen the theme “ Executive Action and the Rule of Law I must clearly state 
here and now that the Commission stands resolutely by the Declaration of Delhi 
and the Conclusions of that Congress. What we must do is to ascertain if those 
Conclusions concerning the Executive need expansion and elaboration when examin
ed under the microscope of this Congress.

“ There is another approach to this Congress. What part does the lawyer of 
today play in the need to check the arbitrary use of power? “ Power corrupts; 
absolute power corrupts absolutely. ” You will remember that the Delhi Congress 
recognised:



that the Rule of Law is a dynamic concept for the expansion and fulfilment 
of which jurists are primarily responsible and which should be employed 
not only to safeguard and advance the civil and political rights of the indi
vidual in a free society, but also to establish social, economic, educational 
and cultural conditions under which his legitimate aspirations and dignity 
may be realized...

“ The word ‘ dynamic ’ has caused, I think, a little confusion. What exactly 
does it mean? I would suggest as aids two dictionary synonyms—‘ active ’ and 
‘ energetic In my view, we can say that the Rule of Law is not stagnant; it is 
active, energetic, always on the move, ready to meet the requirements of society. 
Contemporary society moves at a bewildering speed; this is an age in new countries, 
of huge technological advances; the frontiers of knowledge are advancing to new 
horizons. Now in these times of dramatic change the Rule of Law requires that 
the ordinary law, whether common, customary or statutory, must keep in step 
with the changing needs of society. The law must not retard reform; rather the 
Law and lawyers must be among the first to cry for the need for reform. We must 
realize that a dynamic Rule of Law requires dynamic lawyers to put it into effect; 
lawyers and jurists who are boldly and fearlessly prepared to stand up and state 
the need for change in unjust or outmoded laws or for change where existing laws 
or behaviour are discriminatory. Too often the lawyer, in the public image, is a 
clever man, an honest and good friend of his clients, ensuring the status quo. 
But the lawyer has other responsibilities to society besides those to his clients. 
Here at this Congress we can help make our contribution to moulding the image 
of the lawyer. I believe that the International Commission of Jurists can, by 
convening from time to time meetings such as these, exercise a decisive influence 
in establishing legal standards, both in education and practice, which will open 
up new and exciting vistas for our profession the world over.

“ During my work in the United Nations for a period of over ten years I have 
watched its membership double itself. I have seen in the Trusteeship Council the 
anxious desire of the new members for economic, social and physical development. 
In plans for such development lawyers and teachers of law have an important part 
to play, far beyond the normal duties of the profession.

“ Above all, lawyers must be courageous. They have, of course, the duty to 
watch the interests of their clients. That duty, important as it is, is part of a larger 
obligation: as officers of the court, always to uphold truth and to abjure falsehood; 
finally, as citizens blessed with the traditions of an ancient and honourable pro
fession, to take their part in the advance of society in the orderly process of the 
Rule of Law and to act fearlessly against governments whether of the right or left 
which ignore the dignity of man and infringe or seek to abolish his inalienable 
liberties. No man or woman is a true lawyer who stands mute where the Executive 
restricts or abolishes freedom ”,

Sir L e s l i e  M u n r o  then called upon Dr. L e v i  C a r n e i r o ,  former 
Judge of the International Court of Justice and President of the 
Brazilian Section of the International Commission of Jurists, to 
address the Congress. Welcoming the delegates to Brazil, Dr. C a r n e i r o  
said:

“ It is a great honour, and no less a satisfaction, Members of this Congress, 
for me, as President of the Brazilian Section of the International Commission of 
Jurists, to bid you a warm welcome.

“ You have come here — magistrates, professors, practising lawyers, govern
ment officials, all of you dealing with law—from 80 countries in order to pursue 
along with your Brazilian colleagues the highly idealistic undertaking that our 
Commission has been engaged in for the last ten years.

Dynamic Concept 
of Rule of Law
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aw in

“ You are giving us, apart from the pleasure of your company, the comforting 
feeling that, for a few days, the seat of the cultured, intrepid and efficient Commission 
has been transplanted from the banks of the placid traditional Lake Leman to these 
distant mountains, on the edge of the tracldess sub-tropical forest; in this resort 
that for Brazilians will ever remain the Emperor’s City.

The International Commission of Jurists is not solely made up of theoreticians, 
nor are you, fellow delegates, absorbed in the abstraction of doctrines. They are 
made use of to guide the construction of a grandiose work on a worldwide scale. 
Therein, the Commission has been called upon to develop its endeavours in two 
complementary forms: on the one hand, a far-reaching study of the manner of 
conceiving the Rule of Law, the manifold elements comprised therein, and the pre
requisites that determine its realization; on the other, a verification of the way in 
which the great principle is attempted, or put into practice, or disfigured, in the 
various countries of the world of today.

“ Without exerting any coercive action, or trying to do so, the Commission has 
promoted, in this way, a broad movement of civic education, stimulating and 
enlightening public opinion, and provoking distinct, deep seated reactions.

“ For this very reason, accustomed to this two-fold approach, each one of you, 
fellow delegates, in these few brief days, in between our meetings, is bound to 
feel himself drawn to a personal appreciation of conditions in our country, from 
the point of view suggested.

“ Fortunately, there are among you many learned jurists from the new States, 
our vis-a-vis on the other side of the Atlantic. They will be able—perhaps better 
than any of you—to assess the difficulties inherent in setting up a democratic 
juridical system in our latitudes, in which the basic rights and freedoms of man are 
fully recognized, affirmed and guaranteed. About a century ago, we were stigma
tized by the brilliant young English historian, Henry Thomas Buckle, who affirmed 
that Brazil was incompatible with civilization because here it was impossible for 
man to prevail over nature—rather would he be crushed by her.

“ Without boasting, we may consider that we are proving the inaccuracy of 
this assertion. In those days, we had already gained our political emancipation 
without bloodshed, adopting thereupon a democratic regime. From that point on, 
we have made unceasing efforts to achieve and perfect it.

“ The Portuguese prince that acknowledged our claims for the independence 
of Brazil, issued us, as Emperor, our first Constitution, drawn up by a group of 
distinguished public men. Substantially the same Constitution was granted by him 
two years later, on his ascension to the throne of Portugal, to the former mother 
country. Thus the Constitution of the new South American empire became that 
of its erstwhile colonial rulers.

“ The episode, unknown or forgotten, is readily comprehensible if it is consi
dered that Portuguese colonization imbued the young nation, apart from other 
indelible virtues, with a keen juridical mentality which an observer of exceptional 
acuity, Keyserling, recognizes as one of our national features. Thus it was that 
the initial constituent assembly gave rise to the immediate establishment, in the 
north and south of the country, of the two faculties of Law that are now the main 
sources of our juridical culture.

“ The monarchical Constitution, impregnated with liberal broad-mindedness, 
lasted 67 years and contained a meticulous Bill of Rights directly inspired by the 
French Revolution of 1789. The same Bill of Rights reappears, amplified, in the 
first Republican constitution, of 1891.

“ Thus, the democratic structure of Brazil was deepened and consolidated: 
the rights proclaimed in the Imperial Constitution, ever since the birth of the inde
pendent Nation nearly 140 years ago, were confirmed and expanded in the 1934 
Constitution and survive in the 1946 Constitution, now in force, with better 
guarantees. Successively, each Constitution brought the preceding one up-to-date, 
without altering the essentially democratic structure.
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“ The ’ 34 Charter embodied the formula that was described by the Argentine 
President, Saenz Pena, as being one of “ compulsory improvement ”: compulsory 
primary education; compulsory suffrage; compulsory military service. In this 
Constitution also there appeared the great basic reforms that completed our 
democratic system: secret ballot with electoral justice, social legislation and the 
labour laws.

“ It should not be forgotten that in 1937 there occurred a coup d’etat and the 
Constitution ensuing therefrom took on a decidedly autocratic tinge. So foreign 
was it to our political mentality, our training and our background that it never 
took root, nor was it even fully put into practice in the course of the years that it 
remained in force on paper, and the same patriotic statesmen that promulgated it, 
began to pull it to pieces a year and a half in advance, paving the way for the 
new Constitution.

“ The latter, still in force, and the three earlier ones—the Imperial of 1824 and 
the two Republican Constitutions of 1891 and 1934—are coordinated and sequen
tial, each one fitted to take the place of the preceding one at the right historical 
moment.

“ In the present Constitution, suffice it to stress this far-reaching provision: 
the law cannot exclude from the range of the Judiciary any infringement of an 
individual right.

“ The number of its judges was proclaimed unalterable except upon proposal 
by the Court itself and the unalterability of its jurisdiction likewise established. 
Both the ’ 46 and the ’ 34 Constitutions guaranteed Supreme Court justices life 
tenure, irremoveability, and a salary that cannot be lowered and comes within the 
highest administrative brackets.

“ To complete this succinct description of our regime of guaranteeing individual 
rights, the situation of barristers must be considered, for rightly you have always 
linked the Bar with the Bench. It was we barristers who organized our Association; 
we have absolute control of the cadres in which those that are trained to practice 
are registered, the courses lasting five years in an official or officially recognized 
faculty of law. The Association has a federative organization extending throughout 
the country. It lays disciplinary penalties on practising lawyers, which may go 
as far as suspension or being struck off the rolls. For thirty years the Code of 
Professional Ethics has been in force, with its corresponding Court, created and 
maintained by us without any interference from the government.

“ This is the legal order. We are only too well aware that laws are not always 
properly enforced; by themselves, they are not enough. But a start must be made 
with laws, for they have unbounded educational scope. When they do not constitute 
an occasional improvisation, they correspond rather, as in our case, to a continuous, 
inflexible evolution, forming quite a sound structure, capable of resisting transitory 
vicissitudes. Thus I believe, fellow delegates, that you will find here an atmosphere 
conducive to your studies and deliberations. Our people prize democracy. They 
know how to carry out that “ noble duty of judiciary resistance ”. They prize 
freedom in every form, thought, opinion, expression, worship and the practices of 
religion, up to that symptomatic and most precious freedom to make mistakes.

“ In the climactic days of the life of mankind, through which we are now 
passing, one circumstance strengthens our national system as it does all similar 
ones. This circumstance, to which your presence in this part of the world is linked, 
is the formation of the international community, the solidarity of nations cherishing 
the same political ideals. International Law, which used to be concerned only 
with States, has extended its cover to the individual. It has made a point of 
ensuring him his rights. From this situation there resulted the “ Declaration of 
Human Rights ”, styled with some emphasis “ Universal ”, which the United 
Nations Assembly proclaimed 14 years ago the day before yesterday. At the same 
time, a few months earlier, the American Nations at the Bogotd Conference 
proclaimed their own declaration of the “ Rights and Duties of Man ”. Though 
dated earlier, this latter Declaration was inspired in the work of the United Nations,

International
Conventions

65



but it went further in certain directions, notably with regard to the declaration of 
duties correlated to rights.

Both are no more than declarations. Allow me to recall that I suggested, in
stead of a document of that kind, with no compulsion, a convention to which all 
the States would adhere, subject to the exceptions made by each as it saw fit, as 
occurs in all international multilateral conventions. In this way, a standard would 
have been set up to which the national legislations could gradually be assimilated, 
eliminating one by one the restrictions that had been made.

“ The same suggestion occurred to more forceful mentalities and without 
prejudice to the “ Declaration ” proclaimed in the heart of the United Nations, 
steps were taken at once to draw up a convention of this sort. A special committee 
was formed with this end in view, under the chairmanship of the late Mrs. Roose
velt, but the work has not yet been completed.

“ If that convention has not yet been accomplished, another, as you know, 
has been celebrated, though restricted to the fourteen nations forming the Council 
of Europe.

“ The nations that were thus gathered together affirmed that they were united 
in the identity of their democratic ideals. They signed the Convention of Rome 
—to which the protocol of Paris was adjoined—envisaging the safeguarding of 
not all, but of the main rights only of the 1948 Declaration. To this end, they 
established various bodies in the same Convention, including the Court of Human 
Rights, which in some cases and under certain conditions, takes notice of even 
individual claims, and even when filed against the claimants’ own governments. 
In this sense, the Rome Convention represents the most advanced stage of inter
national justice and protection of the basic rights of man. More than a thousand 
cases have already been brought before the various organs of the Council for trial. 
The most significant evidence of the importance of the Convention is not, however, 
to be found in the multiplicity of the studies devoted to it in the important reviews 
of International Law, such as that written by Philippe Comte for the Review of 
our own Commission and that by Polys Modinos in the “ International and 
Comparative Law Quarterly ”, but in the influence its decisions are having on the 
national law of the contracting countries. Numerous examples can be pointed to 
of the repeal of constitutional provisions in virtue of the precepts of the Con
vention. Thus, amongst others, that of Norway on the admittance of Jesuits and 
that of the Netherlands on religious ceremonies in public thoroughfares. The 
Convention assumes, then, a super-constitutional position in the hierarchy of laws, 
just as, in the United States, the jurisprudence of the Supreme Court has con
sidered the effects of treaties in general.

“ As has always happened the success of this initiative has encouraged an 
even more advanced step to be taken. In 1959, in Chile, the Inter-American 
Council of Jurisconsults drew up the project of a Convention for the Protection 
of Human Rights and Basic Freedoms, which comprised a more complete list, as 
well as organs for the defense of these rights and freedoms, including a court, 
inspired, for that matter, by the Rome Convention. The project will be submitted 
to the 11th Inter-American Conference to be held shortly. This being so, fellow 
delegates, the international guarantee of the rights and basic freedoms of man can 
be taken to be ready for carrying out to its fullest extent.

“ The long, arduous ascent that our Commission has encouraged and guided 
is nearly at an end. The preeminence of Law involves the consecration of Demo
cracy, the dignifying of the human person, and understanding, peace and collabo
ration among Nations.

“ This is the ideal that we have before us in our meeting. For this very reason, 
fellow delegates, we welcome you with open arms ”.

* * *
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Dr. J o a o  M a n g a b e ir a , the Minister of Justice of Brazil, speaking 
on behalf of His Excellency J oa o  G o u l a r t , President of Brazil, then 
made the following speech:

“ An unforeseen impediment prevented the President of the Republic from 
attending the ceremony as he would have liked to do, and he has appointed me, 
as Minister of Justice, to address you on his behalf on this occasion. Long having 
been an enthusiastic reader of juridical literature, nothing could give me more 
pleasure than to welcome the distinguished jurists gathered together in this Con
gress to promote and consolidate the Rule of Law. Never indeed has the Rule of 
Law been more necessary for the security of the human race and the survival of 
civilization as in these days. Some twenty years ago, in a book entitled “ This Era 
of Fable ”, Stolf wrote that in August 1914 a world that seemed to have been 
built for eternity was blown to pieces and the era of fable began. It is a fact, 
Gentlemen, that the fable is still being enacted with the achievement of things 
quite beyond the imagination of the most ingenious writers of science fiction and 
with the fossilization of principles that seemed to be lasting and enduring.

“ At the end of the last century, our Constitution of 1891, in its declaration 
of individual rights, provided in time of peace for the right of Brazilian subjects 
and foreigners freely to enter and to leave the national territory with their fortune 
and their goods without a passport. This was a precept in force among all civilized 
and semi-civilized nations with the exception of Imperial Russia, which for this 
reason was termed at the time, somewhat contemptuously, a backward Nation. 
Today, to the eyes of the rising generation, this principle would seem to have been 
extracted from the Code of Hammurabi, who lived, as you know, 2,300 years 
before Christ.

“ Before 1914, men, goods and valuables enjoyed freedom of movement; 
those were the days of the gold standard and other mythological creatures. Now, 
all is changed in this continuing era of fable. The State intervenes in everything 
and regulates everything, from the circulation of the man in the street to those 
weird artifacts that invade the realms of space and the tourists that orbit the world 
in a matter of hours. The expansion of the powers of the State, and above all of 
the Executive, is a fact of modern life, so much so that speaking of that formidable 
country, the United States of America, the citadel of free enterprise, should 
Theodore Roosevelt or Woodrow Wilson return to earth, they would scarcely 
recognize in the powers of President Kennedy, those with which they had ruled and 
governed. The fact is that all has changed and all is changing; law, too, has 
changed and its difficult mission, as Roscoe Pound puts it, is to ensure stability 
in a world that does not stop changing.

“ Law has changed—but what has not changed is the Rule of Law—binding 
on both the State and the individual for the guarantee of the rights of each.

“ Those are the words with which, on behalf of Brazil, I express my gratitude 
to those who have decided to meet here in this Congress and those who are attend
ing it—and in the name of the President of the Republic, Congress Members, 
I greet you ”.

The Chairman, Sir L eslie  M u n r o , said that it gave him great pleasure 
to call upon the Hon. V iv ia n  B ose, the President of the International 
Commission of Jurists, to speak. He was happy to state that Mr. B ose, 
who had succeeded Mr. Justice T h o r so n , was unanimously re-elected 
President yesterday.
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M r. V iv ia n  B ose th e n  a d d re s se d  th e  a sse m b ly  as  fo l lo w s :

Law

“ What are we working for? Why are we working for it? How do we intend 
to get there? We must keep these questions in the forefront of our minds all 
through our deliberations, or else we will flounder and we will wonder why we 
are wasting our time in idle talk.

“ What are we working for? For that which is inherent in all human hearts— 
freedom, justice, liberty, the right to live our lives in our own ways without fear, 
the right to walk with self-respect in all lands with our heads held high as free 
men—for the thirst in each human breast for recognition of his worth and dignity 
as an individual and as a man—dignity that requires, as said at Delhi and Lagos, 
not only the recognition of civil and political rights, but also the establishment of 
social, economic, educational and cultural conditions that are essential to the full 
development of his personality. We call that the Rule of Law.

“ The Rule of Law is neither of the East nor the West. The Rule of Law has 
reached its most spectacular growth in the West, but it is not of the West alone, it 
is to be found everywhere, it is common to all men. In some places it is in a form 
so crude and elementary that it can hardly be recognized as the same plant. But 
a closer analysis of the elements of its structure shows that however crude and 
elementary its form in a particular manifestation, it is an embryo of the same 
body—heart, head, legs, hands, face, voice and soul, all waiting and crying for space, 
air nourishment and food to rise to its fullest height. Lawyers of the Far-East 
the Near-East, the Middle East, of Africa and of Arabia joined hands with the 
West in proclaiming this fundamental truth in Delhi. And the lawyers in Africa 
re-affirmed it in solemn terms at Lagos.

“ The Rule of Law, is the heritage of all mankind. Why are we working for 
it? Because it is right. Because we believe in human worth and dignity. Because 
we believe in spiritual values. Also on a more material plane, because, on analysis, 
it is the only sane way to live at peace and amity with our neighbours in this 
puzzling, confused and complex world. Because it is the only sane way to live in 
an ordered society.

“ How do we intend to get there? By stirring the conscience of the world 
through its lawyers. By getting the lawyers of the world to affirm that their true 
vocation does not end with fearless advocacy on behalf of their clients in the 
courts, but goes deeper and requires equally fearless advocacy and unremitting 
toil on behalf of those who are not their clients, on behalf of their country, on behalf 
of their nation: ceaseless vigilance, unremitting toil, even harder when the cause 
is unpopular but righteous. That is what we call patriotism. But patriotism is 
not enough. There are wider dedications.

“ The world is in danger. Old values are crumbling and are being forgotten,, 
hallowed traditions are toppling down. Petty colloquialism and narrow regionalism 
are raising their ugly heads internally within nations and externally between nation 
and nation. Freedoms are being trampled on, dictators are rising again, human 
worth and human dignity are being destroyed. These evil things must be fought 
and conquered, not with bullets and machine-guns but with the forces of the spirit, 
with the armour of righteousness, for ideas will penetrate into the hearts and 
minds of men, they will go where bullets never can, they will bring life where 
bullets only bring death and destruction.

“ Lawyers of the world, our cry goes out to you. Forge a bond among your
selves that nothing can break. Resist the pressures put upon you to sell your 
souls; join hands with one another round the globe and determine that these 
things shall come to pass in each of your several lands, insist that they be not 
only for you and your people, but also and equally for the stranger within your 
gates. Insist that the Rule of Law be established in all lands, and I predict that 
peace will descend upon the earth

68



Dr. Prado Kelly, former Minister o f Justice of Brazil and former 
President of the Brazilian Bar, moved the following Vote of Thanks 
to the International Commission of Jurists and the lawyers from 
different countries who had agreed to attend this Congress and par
ticipate in its deliberations:

“ It is a most pleasant duty for Brazilian lawyers to greet the eminent jurists 
gathered together here at this Congress to join in an act of faith in the imperishable 
values of Justice and Freedom.

“ I welcome you on behalf of the Brazilian members of the profession, who 
wish you a pleasant stay and hope to assist you in coping with the magnitude of 
your labours arising from your great responsibility.

“ Now is the time to express our thanks to so many legal luminaries for their 
inestimable contribution to juridical progress. Among those present many bear 
brilliant names, familiar to us in our reading. The Conclusions you will arrive at 
are eagerly awaited in other centers of study, for they will be regarded as the fruits 
of criticism, original experience and mature deliberation.

“ I wish to express our thanks in particular to the International Commission 
of Jurists for having strengthened within the circle of judges and lawyers in every 
continent the conviction in the interlocked destiny of political communities. 
Loyalty to our profession, consciousness of our duty and devotion to our labours 
in the generous workshop where the indispensable implements for the defence of 
the individual and the promotion of harmonious relations between groups are 
forged, will certainly contribute to the advancement of mankind. In a world 
diversified by the most conflicting tendencies, this is a unifying and consolidating 
thought.

“ The Commission has been serving the cause of truth with a keen perception 
of the difficulties that beset a changing civilization. An “ awareness of history ” 
enables it to unravel the shifting strands involved and on the basis of this know
ledge to build up an achievement liable to last far longer than the circumstances 
that created it. It possesses, as Maravall would say, a sense of the true measure 
between two time dimensions, as untrammelled in its judgment of the past as it is 
clear-sighted in its vision of the future. The elementary truths enunciated by the 
Commission do not merely reflect desirable concepts in the field of social science, 
but also powerful instigators in the formation and development of public opinion. 
The Act of Athens, the Declaration of Delhi and the Law of Lagos are three faces 
of an irreprehensible logical construction. Insisting that the State should necessarily 
submit to Law, the jurists have enshrined the irreplaceable requirements for 
individual rights to flourish within the framework of government. And, pro
claiming that the Rule of Law is a dynamic principle, they have been quick to 
point out the compatibility of civil and political rights in a free society with the 
economic, social and cultural conditions that enable each living creature to achieve 
his legitimate aspirations and preserve his dignity.

“ Since 1948, we have been celebrating the “ Classical ” and “ Economic ” 
guarantees as they have been defined by the United Nations Assembly. The Inter
national Commission of Jurists is now endeavouring to give them force and effect. 
This Congress will discuss Executive Action and the Rule of Law. The more 
governing bodies are imbued with a knowledge of the principles of the Rule of 
Law and allow themselves to be guided by these principles, the greater will be the 
security and welfare which they can provide for the individuals they govern.

“ Seven years ago, you reminded lawyers of the importance of an independent 
Bar. We have always held the view that honesty, wisdom and independence are 
the three essential conditions of our office.

“ You also pronounced that judges should be guided by the Rule of Law, 
protecting it and applying it without making distinctions, and opposing any
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interference with their independence by governments or political parties. One of 
our greatest legislators has observed as follows: ‘ What would be the use of the 
best of laws, if in practice it was possible to cancel their effect by a failure to 
enforce them on the part of the Judiciary? ’

“ For the work you have begun today we foresee success, thanks to your 
wisdom, your renown and your clear-sightedness. We are glad that this Congress 
is meeting in this City, and the atmosphere of esteem and respect surrounding 
your activities which prevails here offers a favourable climate for your work in the 
cause of peace.

“ By defining more closely the relationship between the citizen and the govern
ment you will be encouraging the former not to withdraw from the position he 
has attained nor to relinquish his vigilance, for, as Alain has warned us, “ the 
abuse of power is the natural outcome of power ” and “ a people lulled to sleep 
by reliance on liberty awaken to slavery

After the above Vote of Thanks, the Chairman declared the 
Opening Plenary Session closed.
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FIRST PLENARY SESSION

Tuesday, December 11,1962

11.00— 12.00

s i r  l e s l i e  m u n r o ,  the Chairman, first expressed his thanks to Dean 
Newman of the University of California, and Professor Street,
Professor Gilli and Professor Ehmke, for their extensive assistance in 
the preparation of the Working Paper. He then called upon Dean 
Newman to introduce the Working Paper to the Congress.
d e a n  f r a n k  c. n e w m a n  expressed his gratitude for the work carried W orking Paper
out by Sir Leslie M unro, Mr. E. S. Kozera, and the members of the legal
staff of the International Commission in Geneva, in the preparation
of the Working Paper. He then referred to the Working Paper and
said: “ I think its main defect as a Working Paper, is that it does
make you work ” . . .  “ I wish to say that this Congress is to have
conclusions. They will come from the Committees and not from
prepared statements in the document. We have not told you how to
vote, we have asked questions and given very few answers.”

He then referred to the Questionnaire and said: “ The replies to the 
Questionnaire were immensely important to us and in many cases 
inspiring documents. They tell us of an incredible variety of problems 
throughout six continents. They report experiences and make provo
cative observations that were immensely valuable in the preparation 
of the Paper ” .

He referred to the fact that the topics for consideration by each of 
the four Committees differed markedly from the topics discussed at 
prior Conferences of the International Commission. The reason for 
this, which he said deserved special emphasis, is that in the earlier 
Conferences, basic conclusions were proclaimed and that it was now 
appropriate not merely to re-examine and perfect the old conclusions 
but to consider instead new kinds o f problems which were perhaps 
more subtle, more complex and more difficult. He said that he did not 
mean by this that the old problems have been solved or that the 
hew problems were necessarily more critical or more important.

He said, however, that the ideas expressed in the conclusions of Themes o f earlier
earlier Conferences were absolutely fundamental, for example, Congresses
independence o f the Judiciary, honesty of the elections, the decency 
of criminal trials, basic due process, free speech, free press and free 
religion. He said that many of these earlier concepts were intertwined 
with the concepts before the present Congress. He referred to a 
quotation in the introduction to the Working Paper which reads as 
follows:

“ The Rule of Law, as defined in this paper, may therefore be characterized
as: ‘ The principles, institutions and procedures, not always identical, but
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broadly similar, which the experience and traditions of lawyers in different 
countries of the world, often having themselves varying political structures 
and economic backgrounds, have shown to be important to protect the 
individual from arbitrary government and to enable him to enjoy the 
dignity of man

He said that this statement was also an extract from the Working 
Paper of the New Delhi Congress and he also referred to another 
statement from that Working Paper which stressed that the Rule of 
Law is a dynamic concept which must be used to establish social, 
economic, educational and cultural conditions under which the 
individual’s legitimate aspirations and dignity may be realized.

It was clear that to achieve such an impressive goal, Executive 
action would be required in most countries o f the world and it was 
for this reason that the theme of the Congress was chosen.

He continued: “ In the replies to the Questionnaire, many traditions 
from many countries were explained. Many experiments were 
suggested. But none of them, with respect to any significant problem 
ever said ‘ I have the answer ’ or ‘ My country has the answer ’. It 
appears to us that every country has problems that to thoughtful 
jurists seem almost overwhelming. By way of illustration, I would like 
to mention a few problems from my own experience. All of you know 
of the troublesome problem concerning race that has been so em bar
rassing to the United States Government. You may not know tha t 
those problems exist not only in the State of Mississippi and in the 
deep South of the United States, not only in the slums of New York 
City, or Chicago, but even in San Francisco, my home, a city which 
we believe is urbane and liberal, a city with a beauty only surpassed 
by Rio, I am ashamed to tell you that in San Francisco at this 
moment, litigation is pending in the courts to force the school board 
o f education to revise its policies regarding the relevance of race in 
education. In  my own community, Berkeley, California, across the 
bay from San Francisco, I am told that the rate of increase in the 
negro population of our city is the highest in the whole nation. As- 
a result of that statistic the problem in Berkeley of ensuring adequate 
education for negro children has become the most important local 
legal topic. Even in my own university, the University of California, 
notwithstanding its great wealth and influence, I have to tell you that 
we have not been able to prevent the exploitation of large groups of 
students because of racial restrictions that relate to housing. These 
are small problems, but I suggest that even though they differ in 
magnitude and degree from the problems many of you know, they 
are most disquieting and difficult nonetheless. Are there answers to 
this kind of problem, to your problems, to other kinds of problems ? 
Are there answers particularly as to the role of lawyers ? This is what 
we must decide this week ” . And in conclusion he quoted another 
statement from the Working Paper which he said deserved special 
emphasis: “ Today all societies face the need for adjustment to the



requirements of technological change and o f social and economic 
development. In various areas of activity the executive branches are 
compelled to deal with problems for the solution of which no adequate 
machinery may exist and which constantly require governmental and 
legislative intervention for the good of society and the individuals 
within it. The major dilemma confronting the citizens alike is how 
to strike a balance between the freedom of the Executive to act 
effectively and its trend to enlarge its powers, on the one side, and the 
protection of the community and the individual in the enjoyment of 
his rights on the other. The object of this Congress is to examine the 
role of judges, lawyers, whether in private practice or government, and 
teachers of law, in striking that balance and thus preserving and 
advancing the Rule of Law side by side with social and economic 
development
t h e  c h a ir m a n  thanked the Dean and his colleagues on behalf of the 
Congress and went on to say “ I am convinced that in the few days 
at our disposal we have to attempt to answer some of the momentous 
questions of our times because without the orderly development of 
law the state will not progress. And I, therefore, ask you gentlemen 
to devote yourselves in the committees to a work which will be 
enduring and valuable not only to lawyers but to nations. It is not 
perhaps a m atter so much of resolutions, although they are important, 
but it is a m atter for the expression of your minds, because you are 
all men of experience and prominence in a profession without which 
the state cannot flourish. I thank you. ”

Balance between 
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t h e  c h a ir m a n  then adjourned the meeting.
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Tuesday, December 11,1962

15.00—18.00

The C h a ir m a n , having welcomed the members o f the Committee, 
asked the R a p p o r t e u r  to outline the subject assigned to the First 
Committee for study.

Professor G il l i , the R a p p o r t e u r , reviewed the two comple
mentary aspects of the concept of the Rule of Law: the static aspect, 
which simply aimed to protect individual rights, and the dynamic 
aspect, which sought to establish economic, social and cultural 
conditions consonant with the dignity of the human person. From 
this latter point of view the public authority might be led to impose 
certain restraints on the individual. The consolidation of the Execu
tive power was at present a phenomenon common both to long- 
established States and to newly-developing States; it was a factor 
directly related to the imposing extension of the services which the 
administration had taken in hand. In the new countries especially, it 
was evident that liberal capitalism was wholly unable to ensure the 
requisite mobilization of resources. This general extension of the 
powers of the State had to be reconciled with guarantees of the rights 
o f the individual: it was with a view to working out a fair balance 
between these conflicting claims that certain procedures had been set 
up to channel the action of the administration. These procedures 
constituted guarantees for the persons governed, but they were also a 
sort of guarantee for the administration itself, as they protected it 
against errors and fumbling. They were, moreover, not uniform, and 
a fundamental distinction had to be made between two categories of 
administrative decisions: (1) decisions of a judicial nature occurring 
within the framework o f quasi-judicial procedure; examples, in French
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law, were decisions with respect to expropriation of property by a 
government authority, disciplinary action taken against officials or 
against members o f professions, and refusals to grant a deferment 
for entry into military service; and (2) ordinary administrative 
decisions, for which the only procedures afforded were consultative 
procedures with a view to defending the general interest. Stemming 
from the principal question assigned to the First Committee, as just 
defined, various connected questions arose, such as that of legality 
in times of crisis, under so-called “ exceptional ” circumstances, and 
that of court supervision, which in theory fell within the scope of 
the Second Committee, and which the First Committee could wholly 
ignore.

The C h a ir m a n  thereupon proposed that the discussion be opened 
by taking up the first section o f the Working Paper, under Com
mittee I, entitled “ Formal Adjudication ”.

Dr. H e c t o r  L u is  B r e n t a  o f  A rg e n tin a  p o in te d  o u t  th a t  th e  
W o rk in g  P a p e r  u n d e r  th e  f irs t  s e c tio n  l is te d  five p rin c ip le s  w h ich  
w ere  d e e m e d  e ssen tia l to  a n y  p ro c e d u re  o f  a  c o u r t  n a tu r e 1; h e  d id  n o t  
co n s id e r  th is  a n  ex h au s tiv e  lis tin g  a n d  h e  th o u g h t  th a t  a t  le a s t tw o  
g u a ra n te e s  s h o u ld  be  a d d e d  to  i t :  se c u r ity  o f  te n u re  fo r  th e  officia l 
c a lled  u p o n  to  r e n d e r  th e  d e c is io n , a n d  th e  r ig h t  o f  th e  a ffec ted  p a r ty  
to  lo d g e  a n  a p p e a l f ro m  th a t  d e c is io n . Ju d g e  M a r ia n o  R a m ir e z  Bag es  
o f  P u e r to  R ic o  fe lt  i t  im p o r ta n t  to  spec ify  in  a d d it io n  th a t  th e  a u th o r ity  
o f  th e  a d m in is tra t io n  m a k in g  th e  d e c is io n  sh o u ld  d e riv e  f ro m  a  law  
v o te d  b y  a  re p re se n ta tiv e  e lec tive  assem b ly . Dr. I v a n  Ba k m as o f  
A rg e n tin a  th o u g h t  i t  w o u ld  b e  w ell to  a sc e r ta in  f irs t w h y  c e r ta in  
a d m in is tra tiv e  agencies w e re  c a lle d  u p o n  to  m a k e  d ec is io n s  o f  a  
ju d ic ia l  so r t.  T h e  C h a ir m a n  c o n s id e re d  th a t  th is  la s t  q u e s tio n  w e n t 
b e y o n d  th e  sco p e  o f  th e  C o m m itte e ’s s tu d y .

Mr. A m a r  Be n t o u m i of Algeria stressed the fact that the matter 
took on a different appearance depending on whether the countries 
possessed a solid administrative tradition, or had only recently 
achieved independence. In the latter type, the State was impelled by 
the force of circumstances to intervene in very many fields, and it had 
available only a hastily formed body of officials. Court procedures of 
a juridical sort should take these special factors into account.

Mr. A r t u r o  A l a f r iz  of the Philippines referred to  the guarantees 
that ought to be associated with decisions o f a judicial nature, as they 
were listed in the working document: (1) adequate notice to the 
interested parties; (2) access to relevant data; (3) the right to be 
heard; (4) the right to be represented by counsel; (5) notice of the 
decision. He believed that an additional guarantee should be pro
vided: the right of the aggrieved party to file an appeal from the 
decision before a higher authority.

Mr. G u s t a f  P e t r e n  of Sweden felt that it was more or less arbi
trary to establish a clean-cut separation between formal adjudication

1 See infra this page.
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and action which was not quasi-judicial, as this distinction did not 
really exist in many countries. He pointed out that in Sweden a draft 
law on administrative procedure, covering every possible form of 
activity of the public authorities, had been in process of preparation 
for the past fourteen years.

D r. F e r n a n d o  F o u r n i e r  of Costa Rica felt, as had many of the 
previous speakers, that it would be desirable to complete the minimum 
guarantees listed in the Working Paper, and in particular to add 
thereto: (1) the security of tenure of officials called upon to render 
decisions of a judicial nature; (2) the right o f the interested party to 
appeal to a higher administrative authority. He furthermore believed 
it would be desirable to have public services of an industrial or com
mercial nature set up as autonomous institutions: this decentralization 
of administrative authority would seem to afford a guarantee against 
encroachment by the public power in the field of private law.

The R a p p o r t e u r  pointed out that the question of control by the 
courts over administrative decisions did not fall within the purview 
of the First Committee, but did belong to the Second; discussion 
should therefore be kept from veering off in that direction. The First 
Committee should deal solely with the way in which the decision was 
reached, and with the procedure leading up to that decision. When it 
came to channels of appeal, it was important to distinguish between 
recourse through administrative channels (recours gracieux or recours 
hierarchique)  and “ contentious ” appeals: only the first was of 
interest to this Committee. Also, in reply to the point made by 
Mr. A m a r  B e n to u m i ,  the R a p p o r t e u r  considered that the chief task 
of the Committee was to define the minimum guarantees which should 
be held inviolate in all circumstances of administrative action; these 
minimum guarantees ought to be no less valid in the newly developing 
countries than in the others. The only distinction that could be 
allowed was that between normal periods and periods of emergency; 
during the latter, a certain relaxation of the guarantees of individual 
rights might be envisaged; on the other hand, the situation of the 
newly developing countries might perfectly well be taken into account 
by treating the period during which they were striving for their 
equilibrium as if  it were an emergency period.

Mr. I. N. S h r o f f  of India wished to have the concept of a quasi
judicial decision more clearly defined. As one criterion, he proposed 
considering as quasi-judicial any decision of the administration likely 
to affect the rights of a citizen. The C h a i r m a n  felt tha t it would not 
be helpful to attempt to define quasi-judicial at this stage.

Dr. H e c t o r  L u i s  B r e n t a  of Argentina reverted to the suggestion 
he had put forward earlier. He insisted on the necessity of affording 
security of tenure to officials called upon to make decisions of a 
judicial nature, so that they would not be at the mercy of govern
mental reactions. He also stressed the necessity of opening up modes 
of appeal, which need not be of a judicial nature but might be appeals 
through official channels, of an administrative nature, in line with the
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distinction made by the R a p p o r t e u r . Dr. I v a n  Ba k m a s  of Argentina 
endorsed these proposals, but added that if it was proper to give 
guarantees on the security of tenure to officials empowered to render 
decisions of a judicial nature, it would also be proper to require that 
they offer substantial guarantees of competence and honesty.

Mr. E l i  W h it n e y  D ebevoise of the United States pointed out that 
in dealing with formal adjudication, it seemed to be necessary to have 
a real record of the testimony; the phrase “ adequate record ” would 
allow of some variation. Dr. I v a n  B a k m as of Argentina stressed the 
necessity of seeing to it that administrative officials called upon to 
render decisions of a judicial nature should meet very strict require
ments of competence and morality. Dr. F e r n a n d o  F o u r n ie r  of 
Costa Rica fully approved this point o f view; it was only if these 
officials were capable o f handling their responsibilities that it would be 
possible to consider granting them security of tenure. Hence the 
great importance o f a judiciously balanced statute covering public 
office.

Mr. L o u is  P e t t it i of France noted that the members of the 
Committee appeared to accept the five guarantees enumerated in the 
Working Paper as being rules of general application intended to 
limit the freedom of action of the administration in the field in 
question. Recalling the previous remarks of Mr. Amar Bentoumi and 
the observations of the R a p p o r t e u r , he considered it necessary to 
make two reservations, and to provide for a relaxation of these safe
guards, without invalidating the Rule of Law, on the one hand, in the 
case of exceptional circumstances, and on the other in the case of 
newly developing countries.

The C h a ir m a n  expressed the wish that, before considering how 
the more or less ideal rules that were being propounded might be 
modified in emergency situations, the Committee should discuss the 
question raised by certain members concerning the moral uprightness 
of officials who in administrative agencies had these great powers of 
decision. Sir L eslie  M u n r o  of New Zealand felt that there ought to 
be a division of these officials into several categories. First to be con
sidered were lawyers in government departments, and in whom 
confidence would initially seem to be well placed. Next would come 
civil servants who had no legal qualifications but who had had a long 
career, during which they had obtained a series of promotions estab
lishing their reliability. And lastly, there would be persons from 
outside government departments, often officials in retirement who 
were called upon to preside over such and such a tribunal; generally 
they were persons of considerable experience. But it was difficult to 
see how this category o f person could be given the same degree of 
irremovability as a judge of the Supreme Court.

Reverting to the remarks o f Mr. Pettiti, Dr. H e c t o r  L u is  Br e n t a  
of Argentina stated that the Committee should direct its attention only 
to normal conditions in time of peace, and should leave on one side 
conditions in times o f war, the gravity o f which would justify the



gravest sort o f derogation of the general principles o f law. In Latin 
American countries, it was precisely in times of peace that individual 
freedoms were dealt the hardest blows. The Committee should there
fore develop principles valid in times o f peace.

Mr. H e c to r  R iv ierez  of the Central African Republic brought 
out the fact that during the discussion a certain confusion had arisen 
between two quite distinct questions: One concerned fundamental 
guarantees of pro-procedure which should be observed before an 
administrative official exercising judicial power, and the other con
cerned the guarantees which should be accorded to the tribunal or 
official himself. He expressed the hope that the discussion would 
limit itself to the first question, the only one envisaged in the Working 
Paper. Dr. Ivan  Bakmas of Argentina objected that the second 
question was at least as important as the first. He felt that the personal 
integrity of the judge, his capacity and security of tenure were most 
important guarantees in any proceedings. In new fields of law, such 
as taxation, judges had come to be denied jurisdiction, which had 
instead been entrusted to administrative bodies. It would therefore 
be proper to require the same guarantees for those bodies as the 
courts had. Mr. W illia m  Santiago o f Puerto Rico added that these 
guarantees would benefit not only the persons governed, but also 
the administration itself: the official who reached the decision must 
feel protected against the risk o f arbitrary action. Dr. Luis Pasos 
Arguello of Nicaragua also felt that the Committee should examine 
the problem raised in the Working Paper from every angle: it would 
therefore be impossible to side-step the question of the fitness which 
should be required of officials invested with judicial power.

The C hairm an felt that the discussion as a whole had shown a 
very considerable consensus of agreement on the first part of the 
agenda. He proposed passing on to the examination of the second 
question raised in the first section of the Working Paper: the question 
of relaxation of the guarantees in cases such as an etat de siege or 
emergency situation. To what degree might these circumstances alfect 
the procedures of administrative tribunals ?

Mr. C la u d io  T eehankee of the Philippines considered that the 
necessary adaptations should be left to the discretion of the officials 
whose duty it was to make the decisions. It was virtually impossible 
to lay down hard and fast rules. Mr. G u sta f  P e tre n  of Sweden drew 
a distinction between political emergency cases and those arising from 
natural calamities. In Sweden, the draft Administrative Procedure 
Act only envisaged the second case, the first being without any 
practical application in that country. With this as the hypothesis, and 
subject to certain guarantees, the administration could reach a 
decision without prior hearing of the affected party.

Mr. Jean K r eh er  of France observed that no one had yet tried to 
define the cases in which the administration had occasion to render 
quasi-judicial decisions. Actually, a general definition was practically 
impossible, and it was the legislator who, in specific cases, set the
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procedure by which decisions would be reached. The speaker also 
observed that decisions reached by way o f quasi-judicial procedure 
did not truly represent decisions by the courts. Consequently, it would 
be going too far to talk of the irremovability o f the official called upon 
to make quasi-judicial decisions.

Professor T hem isto cles  C a v a l c a n t i of Brazil went back to the 
distinction that had already been made between certain cases of 
“exceptional circumstances ”. He proposed distinguishing between 
the case in which the existence of the State of Emergency was left to 
the courts to decide, and the case in which it was the Government that 
declared the State of Emergency. In any event, whether it was a 
question of political upheavals or of a natural calamity, certain 
minimum guarantees should be respected. Thus, in Brazilian legisla
tion, the guarantee of habeas corpus was never suspended, even during 
the State of Emergency.

Wednesday, December 12, 1962
09.00— 12.00

The C h a ir m a n  proposed continuing the discussion of the effects 
on procedural guarantees brought about by the State of Emergency.

P ro fe s so r  T h em isto cles  C a v a l c a n t i o f  B ra z il re s u m e d  th e  a rg u 
m e n t h e  h a d  b e g u n  a t  th e  e n d  o f  th e  p re v io u s  sess io n . He fe lt th a t  in  
b o th  th e  cases h e  h a d  e a r l ie r  d is tin g u ish e d , th a t  o f  p o li tic a l tro u b le s  
a n d  th a t  o f  n a tu r a l  c a la m ity , th e  s te p s  a v a ila b le  to  th e  execu tive  p o w e r 
s h o u ld  b e  su b je c te d  to  a  d o u b le  c h e c k : th a t  o f  th e  leg is la tiv e  p o w e r  
a n d  th a t  o f  th e  c o u r ts . T h e  p o lic y  to  b e  fo llo w e d  s h o u ld  te n d  to  
re in fo rc e  th e se  ch eck s a n d  to  l im it a s  f a r  as p o ss ib le  th e  a r e a  w ith in  
w h ic h  th e  a d m in is tra t io n  re ta in e d  d is c re tio n a ry  p o w e rs . T h e  C h a ir 
m a n  o b je c te d  th a t  th e  q u e s t io n  o f  leg is la tiv e  a n d  ju d ic ia l  c o n tro ls  fell 
w ith in  th e  p u rv ie w  o f  th e  S e c o n d  C o m m itte e . M r . I . N . Sh r o f f  o f  
In d ia  a d d e d  th a t  th e  W o rk in g  P a p e r ,  in  th a t  p a r t  c o n c e rn in g  th e  F ir s t  
C o m m itte e , o n ly  h in te d  a t  em erg en cy  s i tu a tio n s . He d id  n o t  see a n y  
re a so n s  w h y  th e  m in im u m  n o rm s  th a t  w e re  b e in g  su g g es ted  sh o u ld  b e  
c u r ta ile d  b y  em ergenc ies . C h ie f  O l u m id e  O m o l u l u  o f  N ig e r ia  a lso  
fe lt th a t  p ro c e d u re s  o f  a d m in is tra tiv e  agenc ies n e e d  n o t  b e  u n d u ly  
a ffec ted  b y  th e  S ta te  o f  E m erg e n cy . He c ite d  a n  ex am p le  f ro m  th e  
re c e n t h is to ry  o f  h is  c o u n try . A  few  m o n th s  ag o , a  S ta te  o f  E m erg e n cy  
w as d e c la re d  in  W e s te rn  N ig e r ia . T h e  A d m in is t r a to r  o f  th e  R e g io n  
h a d  th e  p o w e r  to  r e s tr ic t  p e rs o n s  in  c e r ta in  c ircu m stan ces . T h e  p e r 
so n s  w h o  h a d  b e e n  so  re s tr ic te d  w e re  a b le  to  h a v e  th e ir  cases rev iew ed  
b y  a n  a d v is o ry  tr ib u n a l ,  a n d  in  m a n y  cases  p e rs o n s  h a d  c o n se q u e n tly  
b e e n  re le a se d . B y  n o w  a lm o s t a ll  th o s e  re s tr ic te d  h a d  b e e n  re lea sed .

Mr. A m a r  Be n t o u m i of Algeria restated the purport of the question 
raised in the Working Paper: it was to set some standards for general 
application controlling the procedure followed by an administration 
in areas where its task was to reach decisions having a judicial form 
or nature. These preliminary procedural steps were conceived to suit
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a normal period. In a period o f emergency, on the contrary, they 
might well paralyze the action of the administration. It should 
therefore be acknowledged that in the case of exceptional circum
stances procedural rights could be suspended. The interested party 
would, moreover, retain as inviolate his right to an a posteriori appeal 
before an administrative tribunal or an ordinary court.

Mr. A r t u r o  A la  f r i z  of the Philippines also believed that pro
cedural guarantees should be relaxed in certain well-defined circum
stances. He proposed that this reservation should be written into the 
final conclusions of the Committee.

Mr. Louis P e t t i t i  of France agreed in principle with the two 
previous speakers. He did, however, suggest a distinction between the 
various procedural guarantees. Some of these guarantees, such as 
prior notification of the decision to be made, and subsequent notifi
cation of the decision reached, could be maintained without any danger, 
under no m atter what circumstances. On the other hand, the other 
three points mentioned [in the first section of the Working Paper] 
might well be incompatible with the State of Emergency.1 But all these 
matters should be very carefully worked out in advance in the State 
of Emergency legislation.

D r . F e r n a n d o  F o u r n ie r  o f  C o s ta  R ic a  a g re e d  w ith  M r . A la f r iz ’ 
p ro p o s a l. H e  m ere ly  w a n te d  to  h a v e  th e  re s e rv a tio n  in  c o n n e c tio n  
w ith  th e  S ta te  o f  E m erg e n cy  sp ec ify  th a t  th e  S ta te  o f  E m erg e n cy  m u s t 
b e  “ re g u la r ly  d e c la re d  b y  th e  leg is la tiv e  b o d y  o r  b y  th e  p a r l ia m e n t ” . 
So  g rav e  a n  a c tio n  as  w o u ld  le a d  to  th e  su sp e n s io n  o f  c o n s t itu tio n a l 
g u a ra n te e s  o u g h t n o t  to  b e  le f t to  th e  d is c re tio n  o f  th e  E xecu tive . 
M r . K u r t  W a lters  o f  G e rm a n y  m e n tio n e d  th a t  th e  G e rm a n  G o v e rn 
m e n t w as  c u r re n tly  p re p a r in g  so m e  k in d  o f  em erg en cy  le g is la tio n ; it  
w as a g re e d  th a t  th is  em erg en cy  le g is la tio n  m u s t in  P a r l ia m e n t h av e  
a  specified  m a jo r i ty  v o te  so  c a lc u la te d  th a t  i t  w o u ld  re q u ire  b o th  th e  
v o te s  o f  th e  p a r ty  in  p o w e r  a n d  th o se  o f  th e  o p p o s itio n . M r . H e c t o r  
B r e n t a  o f  A rg e n tin a  a sk e d , f o r  h is  p a r t ,  th a t  th e  r e s e rv a tio n  p ro p o s e d  
b y  M r . A la fr iz  sh o u ld  spec ify  th a t  in  a ll c irc u m sta n c e s  fu n d a m e n ta l 
h u m a n  r ig h ts  m u s t b e  re sp e c te d . M r . A m a r  B e n t o u m i o f  A lg e ria  
fe lt, a s  d id  M r . F o u rn ie r  a n d  M r . W a lte rs , th a t  th e  d e c la ra tio n  o f  th e  
S ta te  o f  E m erg e n cy  sh o u ld  b e  a  m a t te r  f o r  P a r lia m e n t. M r . I . N . 
Sh r o f f  o f  In d ia  p o in te d  o u t  th a t  th e  In d ia n  C o n s ti tu t io n  g ra n te d  th a t  
p a r t ic u la r  p o w e r  to  th e  P re s id e n t o f  th e  U n io n  a n d  n o t  to  P a r lia m e n t. 
P ro fe s so r  T h em isto cles C a v a l c a n t i o f  B ra z il a lso  fe lt  th a t ,  w h e n  th e  
e x c e p tio n a l c ircu m stan ces  w e re  n o t  o f  a  p o li tic a l n a tu r e , a s  w h en  
n a tu r a l  c a la m itie s  w e re  in v o lv ed , th e re  w as  n o th in g  w ro n g  in  g ra n t in g  
th e  E x ecu tiv e  th e  p o w e r  to  d e c la re  a  S ta te  o f  E m erg en cy . T h e  
C h a ir m a n  in d ic a te d  th a t  in  C a n a d a  a  r e c e n t s ta tu te  a u th o r iz e d  th e  
fe d e ra l E x ecu tiv e  to  p ro c la im  a n  em erg en cy  in  a  lim ite d  n u m b e r  o f  
c ases , b u t  th a t  P a r l ia m e n t i f  n o t  in  se ss io n , h a d  to  be  su m m o n e d  
im m ed ia te ly .

1 See supra p. 76
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Sir T.pst.tf. M u n r o  of New Zealand wished, as Secretary-General 
of the International Commission of Jurists, to express his uneasiness at 
seeing the use made of the State of Emergency by certain govern
ments. Too often the declaration of a State of Emergency was 
simply a method for muzzling the opposition, and it was imposed at 
times when there was no serious menace to public order. The speaker 
wanted to call the Committee’s attention to the cases in which a poli
tical party used this artifice to maintain itself in power. He hoped that 
the conclusions adopted by the Committee would not leave any room 
for doubt, and could not be interpreted as approving that practice.

Mr. E t i e n n e  T s h i s e k e d i  of Congo (Leopoldville), believed that 
the responsibilities should be shared by the Parliament, which had the 
task of enacting the legislative provisions concerning the State of 
Emergency, and the government, which, within the framework of that 
legislation, and subject to the control of Parliament, would decide 
whether such and such circumstances did or did not constitute an 
emergency situation.

Dr. M a n u e l  E s c o b e d o  of Mexico cited the following case. About 
a year ago, certain disorders took place in Mexico. The police arrested 
roughly a thousand demonstrators. One of the essential guarantees 
of individual liberty written into the Constitution of Mexico was that 
no person could be held in detention for more than 72 hours, without 
being brought before a magistrate, who then holds a first hearing and 
prepares a charge. In practice, it was impossible to do this with a 
thousand persons arrested. Therefore, at the end of 72 hours, most of 
the demonstrators were released. Only 30 were kept under arrest and 
prosecuted. These incidents were not of a sort to justify the State of 
Emergency. They were merely mass demonstrations such as took 
place from t ime to time in many countries. But the Government had 
to deal with these incidents by applying laws that had been developed 
to cope with individual offences. He would like the Committee to 
bear in mind, when preparing the conclusions, those situations which 
only resembled in some respects emergency situations.

Sir L e s l i e  M u n r o  of New Zealand expressed the hope that the 
conclusions which the Committee would adopt on this point would be 
in harmony with those approved by the Lagos Conference. The 
C h a i r m a n  suggested that a draft resolution on this matter should be 
prepared and submitted to the Committee. Mr. E l i  W h i t n e y  D e b e -  
v o is e  of United States supported that suggestion. On the C h a i r m a n ’s 
proposal, the Committee formed a sub-committee composed of Messrs. 
Alafriz, Brenta, Debevoise and Kreher, to work on the wording of the 
draft.

The C h a i r m a n  suggested that the Committee move on to the 
discussion of the second section of the Working Paper on the general 
topic control of executive action which was not formally judicial or 
quasi-judicial.

Dr. Luis P a s o s  A r g u e l l o  of Nicaragua made it clear that the 
question was to find out how abuses could be avoided and how
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individual rights could be preserved in this field, which was that of 
ordinary administrative activity. Clearly, it was not enough to have 
good laws. W hat was further needed was that they should be applied 
and be respected. The speaker mentioned the case of his own country. 
Nicaragua had voted for the Universal Declaration of Human Rights 
sponsored by the United Nations. It had also voted for the American 
Declaration on the Rights and Duties of Man. Going even further, by 
the terms of an amendment to the Constitution passed in 1950, the 
American Declaration had acquired the status of a constitutional 
principle. Despite this handsome showing of good intentions, there 
was no serious and efficacious guarantee of individual rights in that 
country. The speaker paid tribute to the work accomplished by the 
International Commission of Jurists up to now, but he hoped that it 
would forge still further ahead in the future. He announced his 
intention to table a motion in writing, asking that the International 
Commission of Jurists be given the competence to negotiate with 
governments in defence of Human Rights and the Rule of Law.

The Chairman felt that such a motion would best be submitted to 
the Commission itself, and not to the Committee. He asked Mr. Pasos 
Argiiello to be so kind as to hand the text to him, so that he might 
turn  it over to the bureau of the Congress.

Mr. G u s t a f  P e t r e n  of Sweden referred to the draft law he had 
already mentioned, which was currently under study by the Swedish 
Parliament. I t had been found possible in this draft law to put forward 
some general principles applicable to all kinds of administrative 
actions, some of principles affording a certain number of quite widely 
applicable procedural guarantees. Turning back to the Working 
Paper, the speaker felt that certain guarantees enumerated under 
“ Formal Adjudication ” 1 could equally apply to the more general 
administrative action now  being considered. Such would be the case 
with respect to adequate notice of the decision contemplated, adequate 
notice of the decision reached, and the reasons validating it, and the 
right of the interested party to consult the files of the administration 
bearing on his case.

Mr. J e a n  K r e h e r  of France wished to call to the Committee’s 
attention an important point which had unfortunately been omitted 
in the Working Paper. An effort was being made to find the most 
effective guarantees to protect individual rights against encroachments 
of the public power. These guarantees were based on permanent and 
universal principles standing above political contingencies. It would 
be a matter of primary importance if  these principles could be included 
in an international convention, such as the European Convention for 
the Protection of Human Rights and Fundamental Freedoms. In 
conformity with that same model, some international court would see 
to it that the signatory States respected this Convention, and would 
be empowered to hear complaints from individuals.

1 See supra p. 76.
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The C h a ir m a n  very much wanted to keep the discussion from 
getting off the subject, which dealt with “ ordinary administrative 
decisions ”, i.e. those that were not quasi-judicial. Tlie point was: to 
find out whether it was proper to  give this category of decisions a 
procedural setting which would carry with it a small number of 
minimum guarantees for the persons being administered.

Mr. I. N. Sh r o f f  of India stated that in India the government had 
set up a Law Commission, which had recommended that even where 
the action was not quasi-judicial two fundamental rules must be 
observed by the administration: (1) the administrative decision must 
be accompanied with reasons; (2) the administration must observe the 
rules of natural justice and act with openness, fairness and impartiality.

Sir L eslie M u n r o  of New Zealand said that he hoped that the 
Committee might find a specific criterion enabling a distinction to be 
made between quasi-judicial decisions and ordinary administrative 
decisions. M r. E l i  W h it n e y  D ebevoise  of the United States defined 
a quasi-judicial decision as one relating to the adjudication or deter
mination o f individual rights. When only the public interest was 
involved, it would not be a quasi-judicial decision. Professor T h e - 
m isto c les  C a v a l c a n t i of Brazil then made a few comments concerning 
the administration’s discretionary powers: in fields in which the 
administration could wield powers of that sort, the only way to keep 
it from becoming arbitrary was to oblige the body exercising the 
authority to give the reasons for its decisions.

Coming back to the m atter of a criterion for the quasi-judicial 
decision the C h a ir m a n  felt that it should be ascertained whether the 
person affected by the decision did or did not rely on an individual 
right that had been established. When he was simply protecting an 
interest, it would be an ordinary decision that would have to be made. 
Chief O l u m id e  O m o l u l u  of Nigeria cited the case of the traditional 
chiefs in Nigeria who had always been recognized as having the power 
to arbitrate disputes. When a chief stepped in, as an agent of the 
government administration to settle a dispute, his decision was not 
quasi-judicial but did give redress. Likewise, when a professional body 
ruled on a question of discipline within the given profession. The 
C h a ir m a n  pointed out that decisions reached on matters of profes
sional discipline were doubtless o f a quasi-judicial nature. Each mem
ber of the profession did, in fact, have an established right to exercise 
that profession so long as he observed its rules.

Mr. J ea n  K r e h e r  of France recognized how difficult it was to give 
a satisfactory definition of the quasi-judicial decision. Under this 
heading a great variety of actions and measures could be found. For 
example, in French law, mention might be made o f: (1) decisions in 
matters of expropriation, which were reached by the expropriations 
tribunal at the conclusion of a procedure that was quite truly judicial:
(2) decisions reached with respect to disputed social security claims;
(3) compromise decisions in customs m atters; (4) decisions concerning 
the issue of war veterans’ certificates; (5) decisions made by factory



r
inspectors; (6) decisions involving withdrawal o f drivers’ licences, 
closing shops and deportation of foreigners. In each of these fields, 
special procedures were established more or less resembling judicial 
procedures. It was thus extremely hard to give a definition that would 
cover the m atter generally.

M r. E t ie n n e  T sh ise k ed i o f  C o n g o -L e o p o ld v ille  th o u g h t  th a t  i t  
s h o u ld  b e  u p  to  e a c h  S ta te  to  e s ta b lish  w ith in  its  o w n  le g a l sy s tem  th e  
d iv is io n  b e tw e e n  q u a s i-ju d ic ia l a n d  “  o rd in a ry  ”  d ec is io n s . Ju d g e  
M a r ia n o  R a m ir e z  B ag es  o f  P u e r to  R ico  a g re e d  w ith  th is  view . 
T h e  ta s k  o f  th e  C o m m itte e  w as  to  p ro v id e  fo r  g u a ra n te e s  th a t  w o u ld  
p re v e n t th e  a d m in is tra t io n , w h e n  i t  m a d e  d ec is io n s  in c lu d e d  in  a n y  
o f  th e se  ca te g o rie s , f r o m  a c tin g  in  a n  a rb i ta r y  fa sh io n . A s f o r  th e  
d is tin c tio n  b e tw e e n  th e  tw o  m a in  c a te g o rie s  th em se lv es, th a t  w as  n o t  
th e  C o m m itte e ’s p ro b le m . D r .  J o r g e  D u r o n  o f  H o n d u ra s  a lso  fe lt 
t h a t  i t  w as u p  to  e a c h  S ta te  to  se t f o r th  th e  g u a ra n te e s  to  b e  a ffo rd ed  
in  b o th  c a te g o rie s  to  th e  p e rso n s  su b jec t th e re to . W h a t  w as  u n fo r tu n a te  
w as th a t  th e se  g u a ra n te e s  w e re  o f te n  in effec tu a l. I n  H o n d u ra s ,  fo r  
ex am p le , th e  la w  d id  in d e e d  re q u ire  th a t  th e  a d m in is tra t io n  sh o u ld  
m a k e  its  d ec is io n s  p u b lic , b u t  p u b lic a tio n  w as  d o n e  in  su c h  a  w a y  th a t ,  
m o re  o f te n  th a n  n o t,  i t  d id  n o t  re a c h  th e  a ffec ted  p a r t ie s . M r . A r t u r o  
A l a f r iz  o f  th e  P h ilip p in e s  re fe r re d  to  th e  C o n c lu s io n s  o f  th e  S eco n d  
C o m m itte e  a t  th e  N e w  D e lh i C o n g re ss , C la u se  Y II  a n d  V III . H e  
su g g es ted  th a t  th e se  C o n c lu s io n s  m ig h t b e  re c o n s id e re d , a n d  th a t  a  
n u m b e r  o f  m o d ific a tio n s  a n d  c la r if ic a tio n s  m ig h t b e  m a d e  th e re in , 
w ith  a  v iew  to  e x te n d in g  th e  c o v e rag e  o f  th e  g u a ra n te e s  p ro v id e d . 
I n  p a r t ic u la r ,  i t  w o u ld  b e  e sse n tia l to  p ro v id e  th a t  so m e  c h a n n e l o f  
rev iew  w o u ld  a lw ays b e  a v a ilab le , w h a te v e r  th e  n a tu re  o f  th e  dec is io n . 
M r . I . N . Sh r o f f  o f  In d ia  s ta te d  th a t  in  In d ia ,  in  a c q u is it io n  o f  la n d  
m a tte r s , fo r  ex am p le , th e  a d m in is tra t io n  h a d  th e  u n d is p u te d  p o w e r 
to  d e c id e  w h e th e r  o r  n o t  i t  s h o u ld  a c q u ire  a  p a r t ic u la r  p iece  o f  p r o 
p e r ty . T h e  su m  to  b e  fixed  a s  c o m p e n s a tio n  w as  th e r e a f te r  a rg u e d , 
a t  w h ic h  p o in t  th e  p a r ty  a ffec ted  c o u ld  b e  h e a rd .

Dr. I v a n  Bak m a s  of Argentina cited a similar case involving 
expropriation which had engaged the courts in his own country. 
The administration had just widened an avenue, and it announced its 
intention of expropriating the buildings that lined one side of the 
avenue, stating that the work that had been undertaken had con
siderably increased the value of these buildings, and that there was no 
reason why their owners should be left to enjoy the benefit of this 
increased value. The matter was brought before the Supreme Court, 
which decided that expropriation should be based on reasons of 
public interest and that public interest had nothing to do with the 
recovery of the additional value acquired by the contiguous buildings. 
Thus, in expropriation matters, there could well be other issues to 
discuss, apart from that of the money to be paid in compensation. 
I f  all the parties who might be interested in the execution of some 
public work were to be consulted, that could lead far: should they go 
to the point of consulting the taxpayers who would have to finance the
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work ? The consultative system ought not to be abused. This system 
might, incidentally, lend itself to abuse, if the representatives of certain 
private interests succeeded in making themselves heard and in causing 
measures to be adopted, which would be favourable to them but 
burdensome to the population as a whole. The speaker felt that if 
effective guarantees were to be afforded to persons subject to a given 
administration, stress should be laid on two points: (1) the setting-up 
o f commissions which would receive the complaints of those affected 
and would see to it that the officials did their work correctly; (2) the 
setting-up of a procedure for appeal to the courts against arbitrary 
measures taken by the administration; no doubt a tribunal, as a general 
rule, could not hold forth with respect to the wisdom of the policy 
followed by the administration, but it could decide whether the 
closing of an establishment, or the withdrawal of a licence was or was 
not arbitrary.

Wednesday, December 12, 1962

15.00— 18.00

The C h a ir m a n  proposed that discussion be resumed on the proce
dure in connection with executive decisions falling outside the category 
of quasi-judicial.

Before getting down to the discussion, Mr. Je a n  K r e h e r  of France 
thought that it might be worth while to recall the fundamental dis
tinction which the R a p p o r t e u r  had made the previous day, between 
administrative decisions having a general coverage, and decisions deal
ing with individuals. Up until now, the Committee had only examined 
individual decisions, and the guarantees it had discussed were con
ceived to fit that pattern. But was it not also necessary to provide 
certain guarantees in the enormous field of regulatory decisions? 
And here, once again, questions concerning the State of Emergency 
were encountered: among the guarantees afforded in the procedure 
for working out regulatory decisions, certain ones ought to be 
continued even during States of Emergency. Lastly, the speaker 
pointed out how valuable it would be: (1) to stipulate in a law the 
conditions that would be prerequisites to the declaration of the State 
of Emergency and the resulting consequences; (2) to arrange, through 
inter-State conventions, for some sort of appeal in the last instance to 
a supra-national court.

The C h a ir m a n  felt that, among the guarantees which could be set 
up in the field o f regulatory decisions, at least the notification o f  these 
decisions could be provided. The R a p p o r t e u r  pointed out that it 
was precisely at this point that the value of the distinction between 
individual and regulatory decisions emerged. In respect to the latter, 
it would be practically impossible to envisage the giving of individual 
notice to each and every interested party. Mr. E l i  W h it n e y  D ebevoise 
of the United States said that in the United States such notification by



certain administrative agencies was made in an official publication 
or was circulated; but he agreed that it was impossible for an agency 
to give notice to each individual.

The C h a ir m a n  noted that when it had begun to discuss this 
question of the publication of administrative decisions, the Committee 
had implicitly moved on to the examination o f the third section o f the 
Working Paper, entitled “ Publication and Publicity He proposed 
that the discussion should continue along this line.

Judge M a r ia n o  R a m ir ez  Ba g es  of Puerto Rico noted that the 
Working Paper mentioned three exceptions to the principle of publi
city: these were the cases involving secrets concerned with national 
security, or international relations, or whenever disclosure would 
reveal the identity of police informers. Chief O lu m id e  O m o l u l u  of 
Nigeria also thought that the government should be authorized to 
preserve the secrecy of certain documents. But with that reservation, 
it would be desirable to maintain the principle that adequate publicity 
should be afforded prior to such decisions and measures contemplated 
by the administration as might be expected to affect individual rights. 
Professor T hem isto cles  C a v a l c a n t i of Brazil felt that the protection 
of the rights of individuals should find some compromise with the 
right of the State to protect the general interests of the country.

The C h a ir m a n  raised the question of the language in which publi
cation should be made. I f  there was more than one official language, 
it could be assumed that publication should be given in the official 
languages; but he asked what the position would be where the language 
of large minorities had not reached the status of an official language. 
Mr. I. N. Sh r o f f  of India mentioned that in India, in each of the 
States, one or more languages were recognized as official. At the 
national level only English and Hindi were so classed, and government 
notices were usually published in these two languages. Within each 
state, notices were published in the official languages recognized.

With respect to what constituted publication, the C h a ir m a n  said 
that in Canada the Executive transmitted to Members of Parliament 
all executive decisions. In addition publication was made in the Official 
Gazette, which, however, reached very few people. Judge M a r ia n o  
R a m ir ez  B ag es  of Puerto Rico stated that in his country laws had to 
be published not only in the Official Gazette, but also in the principal 
newspapers. He did not think that the principle of publicity ought to 
be applied to agreements and negotiations of an industrial or com
mercial character between autonomous administrative agencies and 
private enterprises.

The C h a ir m a n  summarized this part of the discussion and con
cluded therefrom that the Committee favoured the principle of publi
cation and publicity because the basic precepts of justice in adminis
trative or quasi-judicial matters should not be impaired. He proposed 
moving on to item 4 on the agenda which was headed “ The Need for 
Norms ” (section 4 of the Working Paper). The question could 
be posed as follows: Was it desirable to put these norms into a Con
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stitution, or to formulate for them a Code of Administrative Procedure, 
or was it sufficient to spell them out in every instance ? The C h a ir m a n  
recalled that in certain countries, such as the United States, there was 
a Code of Administrative Procedure; other countries also had codes. 
In Canada the idea o f codification had been received with mixed 
feelings.

Dr. J o r g e  D u r o n  of Honduras mentioned that in his country 
there was a code of administrative procedure. That code was about 
twenty-five years old, and many recent reforms would have to be 
incorporated to bring it up to date. Nevertheless, it still covered most 
o f the situations that arose in practice, and had proven satisfactory. 
It afforded a whole set of specifically administrative guarantees to 
the persons affected, and they were given, in addition, a constitutional 
appeal to the courts.

M r. E t i e n n e  T s h i se k f .p t  of Congo (Leopoldville) admitted the 
practical value of a code of administrative procedure. But developing 
a law of that sort was only possible in countries blessed with very long
standing administrative tradition. The minimum to be required, even 
in the new States, was that special laws should regulate the procedure 
applicable to the most im portant administrative operations, such as 
expropriation on grounds of public interest, or when the administration 
made a contract with a company.

T h e  R a p p o r t e u r  f e a r e d  th a t  c o n fu s io n  w o u ld  a lw ays b e  p o ss ib le  
b e tw e e n  th e  p ro c e d u re  w h ic h  th e  a d m in is tra t io n  in  a c tio n  h a d  to  
fo llo w , tw o  e x ce llen t ex am p le s  o f  w h ic h  h a d  ju s t  b e e n  g iven  b y  
M r . T sh isek ed i, a n d  th e  p ro c e d u re  w h ic h  s h o u ld  b e  fo llo w ed  b e fo re  
th e  a d m in is tra tiv e  tr ib u n a ls , w h ich  fe ll w ith in  th e  p u rv ie w  o f  th e  
S eco n d  C o m m itte e . H e  w o u ld  lik e  D r .  D u ro n  to  g ive a  few  c o n c re te  
ex am p les  o f  o p e ra t io n s  to  w h ic h  th e  p ro v is io n s  o f  th e  a d m in is tra tiv e  
c o d e  o f  H o n d u ra s  w o u ld  a p p ly . M r . A r t u r o  A l a f r iz  o f  th e  P h ilip 
p in e s  s tre s se d  th a t  th e  C o m m itte e ’s ta s k  w a s  to  fo rm u la te  v e ry  b ro a d  
p rin c ip le s , w ith o u t g o in g  in to  d e ta ils . D r .  J o r g e  D u r o n  o f  H o n d u ra s  
re p lie d  to  th e  r e q u e s t  o f  th e  R a p p o r t e u r . I n  p r in c ip le , w h en  re g u la 
t io n s  w e re  m a d e  in  a  c e r ta in  fie ld  o f  law , th e y  la id  d o w n  n o t  o n ly  th e  
b a s ic  ru le s , b u t  a lso  th e  ru le s  o f  p ro c e d u re  to  b e  fo llo w ed  in  th a t  sam e 
fie ld . F o r  ex am p le , in  H o n d u ra s ,  a  L a b o u r  C o d e  h a d  ju s t  co m e in to  
o p e ra t io n . T h a t  C o d e  e s ta b lish e d  th e  ru le s  o f  p ro c e d u re  ap p lic ab le  
w ith  re s p e c t to  la b o u r .  B u t d e sp ite  th e  c o m p re h e n s iv e  n a tu re  o f  th a t  
C o d e  i t  w a s  s till n e c e ssa ry  to  a p p ly  c e r ta in  p ro c e d u ra l  ru le s  f ro m  th e  
C o d e  o f  A d m in is tra tiv e  P ro c e d u re . S u ch  ru le s  fo r  ex am p le , in c lu d e d  
th e  fo rm a l re q u ire m e n ts  o f  w r i t te n  p e ti tio n s  a n d  h o w  a n d  w h en  
ev id en ce  s h o u ld  b e  p re se n te d .

Dr. Luis P asos A r g u e l l o  of Nicaragua recalled an observation 
he had made earlier: it was useless to have good laws if they were not 
respected, and laws alone were not enough to maintain the Rule of 
Law. In  Nicaragua, for example, the legislation was perfect; it con
tained, in particular, an administrative code in which all imaginable 
guarantees were set forth. The Constitution made the declaration of
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a State of Emergency dependent on a vote of Congress. Nevertheless, 
during the past twenty-five years, the country had existed about half 
the time under a State of Emergency regime. As for the state of 
“ Economic Emergency ”, which Congress could proclaim for one 
year only, but which it could periodically renew, it had lasted con
tinuously for all those twenty-five years.

Mr. I. N. Sh r o f f  of India recalled that under section 4 of the 
Working Paper it was contemplated that there were three ways in 
which norms might be laid down for the benefit o f the people: first 
“ as rules of natural justice and due process ”, the latter part corres
ponding to the American concept of due process; secondly “ as specific 
requirements in a written constitution ” ; thirdly “ as model rules that 
every administrative agency should promulgate ”. He felt that this 
third way was the easiest of the three courses and should be recom
mended.

Dr. M a n u e l  E sc o bed o  of Mexico stated that there was no code 
of administrative procedure in Mexico. The procedure to be followed 
by the administration could be developed by practice, when, for 
example, a routine matter such as obtaining a permit for a business 
undertaking was involved. It could be established by a special law, 
as in the case of certain highly important operations such as granting 
mining concessions or issuing patents or trademarks. But when 
unusual circumstances were involved, it might well be that no procedure 
was provided. In these situations the Supreme Court had laid down 
the principle that any citizen or foreigner had “ the right of petition ” 
(derecho de petition), which was a constitutionally guaranteed right, 
and the Court must give a written decision on this petition, and that 
this decision must be reasonable and well-founded. In this way 
judicial precedent had succeeded in filling the gap that miglft have 
resulted from the absence of general rules covering administrative 
procedure.

Professor T h em isto cles  C a v a l c a n t i of Brazil stated that in his 
country also there was not as yet any administrative code. Each 
branch of the administration had its own rules of procedure. There 
were, however, a few quite general rules which, without always being 
written down, were admitted in practice without question: such were 
the rules concerning prior notification, the publication of decisions 
reached, and access to channels of appeal. These rules appeared to be 
sufficient to safeguard the legitimate rights of the affected parties.

Mr. U l r ic h  B iel  of Germany recognized the danger alluded to by 
Mr. Pasos Arguello in what he had just said about the State having 
good laws but which were not applied in connection with “ the need 
for norms ”. The speaker felt the only guarantee would lie in a right 
of appeal to an international body, and would be glad to have the 
views of Mr. Pasos Arguello on this question. Dr. Luis P asos 
A r g u e l l o  o f Nicaragua felt that the International Commission o f 
Jurists, in setting as its task the promotion of the Rule of Law, should 
be induced to make two quite distinct approaches. The protection of
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Human Rights could be ensured within the national framework 
peculiar to each State, and it could be organized on the supra-national 
level. In countries such as Nicaragua, it would be wholly vain to seek 
protection through the national institutions alone, for the balance of 
powers was simply a facade, and the only power that counted was the 
Executive. Many Latin American countries had found themselves, in 
the fairly recent past, in the same situation, or might even be still in i t : 
that was true for at least four of them. Moreover, there was, within 
the set-up of the Organization of American States, a Commission on 
Human Rights, composed of seven persons named by the OAS for a 
four-year term, and absolutely independent of their respective govern
ments. It should be made quite clear that the seven members of the 
Commission on Human Rights did not represent any particular 
government, but that they jointly represented the group of American 
States as a whole. This independence gave the Commission on Human 
Rights a great deal of moral prestige. Recently, the Commission on 
Human Rights had had complaints placed before it with respect to 
violations of Human Rights in four Latin American countries: Cuba, 
Haiti, Paraguay and Nicaragua. I t asked the four governments in 
question for authorization to go and conduct its investigations on the 
spot. Cuba replied that if the Commission on Human Rights came, 
it would be received with cannon shots. Haiti refused to let it enter. 
Paraguay made no reply whatsoever. Nicaragua replied that the Com
mission on Human Rights would be welcome on condition that it was 
willing to wait until a date had been set for its trip, and that date has 
never been set. The speaker felt that the International Commission 
of Jurists should have some part to play in situations of that sort. He 
requested that a motion should be made at the plenary closing session, 
tending to authorize the International Commission of Jurists to defend 
Human Rights and the Rule of Law in any country whatsoever. The 
Congress should give the Secretary-General an official mandate em
powering him to take all the steps he might deem necessary to that end.

The V ic e -C h a ir m a n  Dr. J. D u r o n  took the chair and discussion 
on the proposal made by Mr. Pasos Argiiello was continued.

Dr. F e r n a n d o  F o u r n ie r  of Costa Rica had already spoken 
privately to Sir Leslie M unro about this proposal, and they had 
agreed that it merited being submitted to the attention of the Com
mission. He therefore suggested that the Committee should hand over 
the motion made by Mr. Pasos Argiiello to the International Com
mission of Jurists, with a favourable recommendation. Mr. Louis 
P e t t it i  of France preferred to have a sub-committee assigned to put 
this motion into proper shape so that all shades of opinion might be 
heard. He thought there were two approaches. One, in line with 
Dr. Pasos Argiiello’s proposal, would consist in extending the powers 
of the International Commission of Jurists and of its Secretary- 
General. This solution would appear to be quite an illusory one, since 
States that were jealous of their sovereignty would never allow a 
private organization to exercise any sort of censure over their own



institutions. The second approach would be to seek guarantees on the 
supra-national level, by the conclusion of regional pacts similar to the 
European Convention for the Protection of Human Rights.

The C h a ir m a n  recognized that there was a divergence between the 
points of view of Dr. Fournier and Mr. Pettiti, and he invited the Com
mittee to choose between them.

Ju d g e  M a r ia n o  R a m ir e z  B ag es  o f  P u e r to  R ic o  fa v o u re d  th e  
so lu tio n  p ro p o s e d  b y  D r .  F o u rn ie r ,  w h ich  w o u ld  s im p ly  h a v e  th e  
C o m m itte e  p a ss  th e  m o tio n  o v e r  to  th e  In te rn a t io n a l  C o m m iss io n  o f  
J u r is ts . M r . E l i  W h it n e y  D ebevoise o f  th e  U n ite d  S ta te s  s h a re d  th is  
v iew . P ro fe s so r  T h em isto cles C a v a l c a n t i o f  B raz il, sp e a k in g  as  a  
c itiz en  o f  a  L a tin  A m e ric a n  c o u n try , w as  w ell a w a re  o f  th e  p ra c tic a l 
d ifficu lties th a t  w o u ld  im p e d e  th e  ex e c u tio n  o f  a  to o  c le a rly  defined  
p ro g ra m m e  in  th a t  p a r t  o f  th e  w o rld . H e  w o u ld  th e re fo re  p re fe r  
s im p ly  to  su b m it th e  q u e s tio n  to  th e  In te rn a t io n a l  C o m m iss io n  o f  
J u r is ts , w h ic h  w o u ld  g ive i t  th o r o u g h  s tu d y  a n d  c o u ld  p re s e n t its  
re c o m m e n d a tio n s  to  a  la t e r  C o n g re ss . M r . A m a r  Be n t o u m i o f  
A lg e ria  a lso  fe lt th a t  i t  w o u ld  b e  p re m a tu re  to  m a k e  a  re c o m m e n d a tio n  
to  th e  C o m m iss io n  w ith o u t h a v in g  g iv en  i t  s e r io u s  s tu d y . M r . I. N . 
Sh r o f f  o f  In d ia  w a n te d  th e  C o m m itte e  to  a c q u a in t  i t s e l f  w ith  th e  
S ta tu te  o f  th e  In te rn a t io n a l  C o m m iss io n  o f  Ju r is ts , so  a s  to  m a k e  
c e r ta in  th a t  th e  m iss io n  th e y  in te n d e d  f o r  i t  d id  n o t  exceed  th e  lim its  
o f  its  p o w ers .

Dr. Luis P asos A r g u e l l o  of Nicaragua feared that his proposal 
had been misunderstood. He had merely wished to ask the Inter
national Commission of Jurists to continue along the line of action it 
had pursued in the past, using the same means, such as inquiries and 
publications. There had never been any question of attributing 
official powers to do it, or of equipping it to treat on equal terms with 
governments. The speaker simply expressed the wish to see a more 
complete tie-up between the Commission and the National Sections, 
so that the latter would keep the Secretariat constantly informed of 
abuses which might come to their attention. The Secretary-General 
would decide on the propriety of the steps to be taken.

Dr. F e r n a n d o  F o u r n ie r  of Costa Rica insisted that the proposal 
made by Dr. Pasos Arguello should be transmitted to the Commission. 
The R a p p o r t e u r  felt that if this proposal, as its author had explained, 
merely sought to call upon the Commission to do what it had done 
up to now, and was only a simple encouragement and did not invite 
the Commission to make any change in its orientation or tactics, 
then there was really nothing wrong with transmitting it.

Dr. Luis P asos A r g u e l l o  of Nicaragua phrased his proposal as 
follows: “ That the International Commission of Jurists should have 
the powers and facilities needed for the defence of Human Rights and 
the Rule of Law in all countries

The C h a ir m a n  resumed the chair. He felt the motion, when so 
worded, went far beyond a simple encouragement. He did not think 
it would be appropriate to send forward the resolution, as worded, as
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it was nothing other than an interpretation of the powers of the 
International Commission o f Jurists. Moreover, the Chairman 
recognized that this question was well outside the subject which the 
Committee had begun to discuss, namely section four of the Working 
Paper (“ The Need for Norms ”). He proposed dropping this subject 
and postponing until the following session all further discussion on the 
motion of Dr. Pasos Arguello.

Mr. G ustaf Petren of Sweden felt that on the need for norms 
the Committee could do no more than put forward recommendations 
containing minimum standards. The ideal solution would be to have 
an administrative procedure Act laying down these standards. Such 
an Act existed in the United States, in Austria and in Yugoslavia. 
There would probably be Acts in Norway and Sweden within five 
years. Dr. Jorge D uron  of Honduras proposed simply putting 
forward the terms of the Working Paper, and presenting on an equal 
basis the three solutions envisaged.1 The R apporteur supported this 
suggestion. Mr. G ustaf Petren of Sweden asked that it be specified 
that the rules of administrative procedure must be part of the written 
law. The Chairman agreed that it would not be sufficient merely to 
recommend that principles of unwritten law, such as rules of natural 
justice and due process, be followed.

Thursday, December 13, 1962

09.00— 12.00

The Chairman gave the floor to Mr. Eli W hitney D ebevoise of 
the United States, who presented the draft resolution on the State of 
Emergency drawn up by the sub-committee.2 This latter had felt it 
necessary to reaffirm certain of the principles contained in the con
clusions of the Lagos Conference, and to specify that certain funda
mental rules should allow of no relaxation, no m atter under what 
circumstances.

Dr. Luis Pasos A rguello of Nicaragua raised, in this connection, 
the question of special courts. He mentioned the case of Nicaragua, 
where military tribunals had very extensive powers in periods of 
emergency. He wished to have it clearly specified that fundamental 
rights should be protected by affording a channel of appeal to the 
ordinary courts. The Chairman took note of this suggestion.

In answer to a wish for clarification by Mr. G ustav Petren, 
Mr. Eli W hitney D ebevoise of the United States specified that, as 
the sub-committee saw it, the draft covered all the forms of admini
strative action, whether it concerned formal adjudication, discretionary 
decisions or rule-making action.

1 See supia p. 89.
2 The content of this draft, subjected to a few modifications, is reproduced in 

paragraph VII of the conclusions of Committee One. (see Supra p. 26).
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The C h a i r m a n  proposed that the Committee move on to discuss 
the fifth item on the agenda which was the heading of section V in the 
Working Paper, entitled “ Some Provocative Comments ”.1

He asked the Committee to give very special attention to the first 
paragraph beginning “ What should be pursued. . .

M r. A rturo  A lafriz of the Philippines felt that the Declaration 
of Delhi, by referring to the “ dynamic ” aspect of the Rule of Law, 
had given the answer to the question, and that there was now no need 
to go back over that ground. Mr. Eli W hitney D ebevoise of the 
United States did, however, express the hope that the Committee 
would take a position on a small number of specific points, for example 
by deploring the lack of independence of administrative and executive 
officials and their lack of recognition of basic Human Rights in certain 
countries.

Dr. Luis P asos A r g u e l l o  of Nicaragua was induced by what 
Mr. Debevoise had said to take up again the motion he had presented 
the day before. He had modified the wording of it, in the light of 
certain observations put forward during the discussion. In this new 
wording, the draft recommended to the International Commission of 
Jurists that it continue to give the utmost attention to the protection 
of Human Rights and the maintenance of the Rule of Law, chiefly in 
those countries where no effective safeguards existed against abuses 
of the Executive power.

M r. I . N . Sh r o f f  o f  In d ia  ra is e d  th e  o b je c tio n  th a t  th is  m o tio n  
w as  n o t  v e ry  re le v a n t to  th e  p a r t  o f  th e  W o rk in g  P a p e r  c u rre n tly  u n d e r  
d iscu ss io n . T h e  C h a ir m a n  a d m itte d  th a t  i t  o u g h t n o t  to  ta k e  its  p lace  
a m o n g  th e  co n c lu s io n s  o f  th e  C o m m itte e , b u t  s h o u ld  b e  a  m a t te r  fo r  
s e p a ra te  re c o m m e n d a tio n  to  th e  In te rn a t io n a l  C o m m iss io n  o f  Ju r is ts . 
Ju d g e  M a r ia n o  R a m ir ez  B a g es  o f  P u e r to  R ico  u rg e d  th a t  th e  m o tio n  
m a d e  b y  D r . P a so s  A rg u e llo  b e  tr a n s m it te d  in  its  ex is tin g  fo rm  to  th e  
I n te rn a t io n a l  C o m m iss io n  o f  Ju r is ts , so  th a t  i t  m ig h t b e  in c o rp o ra te d  
in  th e  f in a l re s o lu tio n s . F o r  h is  p a r t ,  M r . U l r ic h  B iel  o f  G e rm a n y  
p ro p o s e d  th a t  i t  b e  su b m itte d  to  th e  S tee r in g  C o m m itte e  o f  th e  
C o n g re ss , f o r  i t  m ig h t a lso  b e  o f  in te re s t  to  th e  o th e r  C o m m itte e s , a n d  
th e  p o ss ib il ity  ex is ted  th a t  id e n tic a l p ro p o s a ls  m ig h t h a v e  b e e n  p u t  
fo rw a rd  in  th e se  C o m m itte e s . M r . E l i W h it n e y  D ebevoise o f  th e  
U n ite d  S ta te s  p o in te d  o u t  th a t  i t  w as  tru e  th a t  th e  S eco n d  C o m m itte e  
h a d  a  s im ila r  m o tio n  b e fo re  it. H e  a g re e d  w ith  w h a t M r. B iel h a d  
su g g ested . I t  w as a g re e d  th a t  th e  C h a ir m a n  w o u ld  c o n su lt w ith  th e  
S tee r in g  C o m m itte e  a n d  r e p o r t  b a c k  in  d u e  co u rse .

Mr. Louis Pettiti of France urged that the sub-committee, given 
the task of wording the draft proposals for the conclusions of the First 
Committee should indicate how valuable it would be for the guarantee 
of fundamental rights to make some provision for appeals at the 
supra-national level. This was an absolutely essential aspect of the 
m atter; it was too easy for tyrannical governments to give the institu

1 See infra p. 102
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tions the superficial appearance of being democratic, and to use this 
hypocritical state of affairs in support of their pretence to respect the 
Rule of Law. Only a supra-national authority would be in a position 
to set up a just distinction between those States which respected law 
and those which pretended to do so. The speaker felt that for this 
reason the Committee ought to recommend that international con
ventions be concluded for the protection of Human Rights, at least 
at the regional level. Dr. F ern an d o  F o u rn ie r of Costa Rica fully 
approved Mr. Pettiti’s suggestion. It was far too often the case that 
the legal institutions within a country afforded only illusory guarantees 
to their citizens. Hence, it was at some higher level than that of the 
individual States that safeguards needed to be developed. Mr. G u sta f 
P e t r e n  of Sweden alluded to the broad outlines of the system set up 
by the European Convention for the Protection of Human Rights. 
Experience had shown that this system could only be effective if the 
signatory States had honestly resolved to co-operate in applying it. 
Actually, a significant number of European countries had hitherto 
refused to recognize the individual right of petition, and did not 
accept the jurisdiction of the European Court, which deprived the 
Convention of a great deal of its practical effectiveness. If  an analo
gous system were to be set up in other parts of the world, authoritarian 
governments would never recognize or ratify conventions of this sort. 
Mr. Jean K r eh er  of France felt that the European pattern should not 
be too rigidly imitated; adaptations would be needed if it were to be 
introduced into other regions of the world. However, an international 
system of guarantees might be conceived otherwise than in a regional 
framework; it appeared possible to formulate a certain number of 
values having a truly universal appeal, that being precisely the task 
that the International Commission of Jurists had set itself. Hence the 
protection of these values might be imagined as being organized on 
an extremely wide geographical basis. For the time being, all that was 
asked of the Committee was that it give its views on the principle of 
appeal to a supra-national court.

The R a p p o r t e u r , although recognizing the interest of the question 
just raised by the last two speakers, felt that it was within the domain 
of the Second Committee rather than of the First. This question 
actually had to do with appeals to courts against administrative 
decisions, much more than with the procedures to be followed by the 
agencies and officials of the administration. The C h a ir m a n  agreed 
that the objection was pertinent; he did, however, feel that the matter 
was of such importance for the inspiring of the final resolutions of the 
Congress, that nothing was lost by discussing it. Dr. Luis P asos 
A r g u e l l o  of Nicaragua said that the problem of international 
guarantees was currently being raised on both of the American con
tinents. Within the framework of the Organization of American States 
an Inter-American Commission on Human Rights had been set up in 
1959. This Commission was composed of seven members appointed 
for four-year terms and enjoying complete independence. Its head



quarters were in Washington, and it could meet on the territory of any 
of the Member States. It presented recommendations, which did not, 
incidentally, bind the governments to which they were addressed. A 
draft project had just been framed which would make these recom
mendations obligatory upon the governments. The speaker felt that 
it was along these lines that a solution could be found to the difficulties 
encountered in countries presently under dictatorial regimes, and that 
the International Commission of Jurists could do a great deal to make 
that solution succeed.

Mr. Amar Bentoumi of Algeria did not underestimate the value of 
setting up international courts. But he hoped that the Committee 
would not completely forget the subject it had taken up, namely the 
fifth item on the agenda. Under the heading of section V of the 
Working Paper he singled out paragraphs 2 and 3 as meriting special 
attention, the ones concerning economic development and agrarian 
reform respectively.1 These two questions were of vital importance for 
newly independent countries such as Algeria. As for economic 
development, it was one of the chief preoccupations of the govern
ments of these countries. It raised hitherto unrecognized problems 
and it called for solutions likewise of a wholly novel sort. In  Algeria, 
for example, the government had had to face a situation created by the 
departure of many leaders in business; the agricultural, industrial and 
commercial enterprises involved formed an important part of the 
economic potential of the country and the government could not leave 
them lying idle. A  law was therefore passed that, after a one-month 
period, the positions in these enterprises would be declared vacant, 
and would be taken over by management committees appointed by 
the administration. With respect to agrarian reform, in many countries 
it constituted the key to all economic development, and it could well 
necessitate some stretching of the general rules o f administrative 
procedure. But the publicity of the decisions taken and the right of 
the expropriated owners to a just compensation should never be 
questioned.

Professor T hem isto cles  C a v a l c a n t i of Brazil fully approved the 
views expressed by Mr. Bentoumi, which also fitted in with the obser
vations he himself had made during a previous session. There were 
situations which, although not quite comparable to those brought 
about by a war or a revolution, nevertheless were sufficiently grave to 
call for exceptional measures. This was especially true in the developing 
countries, where the government might have to take certain quick and 
energetic decisions that went well beyond the customary pattern of 
administrative routine. He cited an example when, on account of 
difficulties arising in the supply of foodstuffs, the Brazilian Govern
ment was recently obliged to take into its own hands the supplying 
of the three million inhabitants constituting the population of Rio de 
Janeiro. To do so, it had to requisition stocks of provisions and

1 See infra p. 102.
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centres of production. He said he hoped that the Committee would 
examine questions of this sort, as given in the heading of section Y 
of the Working Paper.

Mr. Jean R reher of France wished first to reply to the objections 
raised by the Rapporteur. He did not think that the question of 
appeal to a supra-national court was entirely beyond the scope of the 
First Committee. The idea was to imbue governments with the con
viction that there existed certain universal principles of law, that these 
principles forbade them from committing certain abuses, and that any 
arbitrary acts they might be tempted to commit would be likely one 
day to be censured by a higher authority. The speaker next replied to 
the point raised by Mr. Bentoumi. It was most timely for the latter 
to have stressed the importance of economic and social questions, 
especially for the developing countries, and the International Com
mission of Jurists could not continue indefinitely to ignore them. 
Mr. Louis Pettiti of France fully agreed with this latter point of view. 
The requirements o f economic development might lead governments 
to make decisions that were hardly consistent with the leisurely red- 
tape of normal administrative procedure. This was an aspect which the 
Committee should take into account in preparing its final conclusions.

Before closing the session, the Chairman informed the Committee 
that a small sub-committee would meet during the afternoon to draw 
up the draft proposals for the conclusions to be presented to the 
session on the following morning.

Friday, December 14,1962
09.00—12.00

The Chairman gave the floor to the R apporteur who presented 
the draft proposals for the conclusions which had been drawn up on 
Thursday afternoon by a small sub-committee.1 He specified that the 
editors had tried to take into account all the suggestions made during 
discussions at previous sessions. The Chairman proposed taking up 
the draft clause by clause.

Clauses I, II and III elicited some observations from Messrs. 
Alafriz, Biel, Brenta, Debevoise, Petren, Ramirez Bages, Tshisekedi 
and the R apporteur. A few modifications were made in the original 
wording. On sub-paragraph (6) of clause III (recourse against 
decisions in the nature of adjudication), several speakers made it clear 
that the “ recourse ” available to the affected party was not, properly 
speaking, an “ appeal ”, in the sense that, more often than not, the 
decision could not be reviewed before the next higher level of authority ; 
it could merely be attacked before an administrative or quasi-judicial 
authority as being in violation of the law, or as having exceeded its 
powers.

6 The content of the draft proposal is given, article by article, in the con
clusions, subject to a few modifications in the form.
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In  clause IV, following comments by Messrs. Alafriz, Petren and 
the R a p p o r t e u r , the Committee upheld the principle that officials 
called upon to render decisions of a judicial nature should only be 
removable after court procedure.

The Committee moved on to the examination of clause V, con
cerning ordinary administrative decisions. I t was divided into two 
paragraphs, concerning decisions of a regulatory sort and individual 
decisions.

W ith  re g a r d  to  th e  re g u la to ry  d ec is io n s , th e  d is c u ss io n  tu rn e d  
ch iefly  a b o u t  th e  p ro c e d u re  fo r  p re lim in a ry  c o n su lta t io n . Mr. G u s t a f  
P e t r e n  o f  S w ed en  s tre ssed  th e  im p o r ta n c e  o f  c o n su ltin g  “  ex p e rts  
q u a lif ie d  by  th e i r  te c h n ic a l k n o w le d g e  ” , w h e th e r  th e y  d id  o r  d id  n o t  
b e lo n g  to  th e  p e rm a n e n t  s ta f f  o f  th e  a d m in is tra t io n . Mr. E l i  W h it n e y  
D ebevoise o f  th e  U n ite d  S ta te s  re c o g n iz e d  th e  p ra c t ic a l  v a lu e  o f  th is  
p ro c e d u re , b u t  h e  d o u b te d  th a t  i t  c o u ld  b e  p u t  fo rw a rd  a s  a n  e le m e n t 
o f  th e  R u le  o f  L aw . H e  a lso  fe l t  i t  n ece ssa ry , w h e n  th e  c o n te m p la te d  
m e a su re s  w o u ld  a ffec t in d iv id u a l in te re s ts , to  g e t th e  v iew s n o t  o n ly  
o f  o rg a n iz a tio n s  b u t  a lso  o f  th e  in d iv id u a ls  d ire c tly  a ffec ted . Mr. 
A r t u r o  A l a f r iz  o f  th e  P h il ip p in e s  f o r  h is  p a r t  w ish e d  to  le av e  o u t  
co m p le te ly  th e  p a ra g r a p h  o n  re g u la to ry  d ec is io n s , s ince  th e  ru le s  
m e n tio n e d  th e re in  c o u ld  n o t  b e  c o n s id e re d  as  b e in g  m in im u m  
s ta n d a rd s  f ro m  th e  p o in t  o f  v iew  o f  th e  R u le  o f  L aw . Mr. J ea n  
K r £h e r  o f  F ra n c e , o n  th e  c o n tra ry , in s is te d  th a t  th is  p a ra g r a p h  b e  
re ta in e d  in  its  o r ig in a l w o rd in g : th e  p r io r  c o n s u lta t io n  o f  q u a lified  
a u th o r it ie s  w as  a  ru le  o f  g o o d  a d m in is tra t io n , a n d  th is  w as su ffic ien t 
re a s o n  fo r  m e n tio n in g  i t  in  th e  c o n c lu s io n s . T h e  R a p p o r t e u r , in  
re p ly  to  th e  o b je c tio n s  o f  Mr. D e b e v o ise  a n d  Mr. A la fr iz , s tre sse d  
th a t  in  th e  p ro p o s e d  w o rd in g  th is  c o n s u lta t io n  w as sh o w n  as  “  d e s ir
ab le  ” , w h ic h  le f t n o  ro o m  fo r  d o u b t .  I n  a d d it io n , h e  fe lt i t  n ecessa ry  
to  th in k  n o t  o n ly  o f  th e  p ro te c t io n  o f  in d iv id u a l in te re s ts , b u t  a lso  o f  
th e  p ro te c t io n  o f  th e  g e n e ra l in te re s t , a s  an y  g o o d  a d m in is tra t io n  w as  
su p p o s e d  to  d o . T h e  C h a ir m a n  p u t  to  a  v o te  th e  q u e s t io n  o f  d ro p p in g  
o r  r e ta in in g  th e  p a r a g r a p h  o n  re g u la to ry  m easu re s . T h e  m a jo r i ty  o f  
th e  C o m m itte e  ex p re ssed  it s e l f  in  f a v o u r  o f  i ts  r e te n tio n . Mr. J ea n  
K r e h e r  o f  F ra n c e  re tu rn e d  to  th e  p o in t  b ro u g h t  u p  b y  Mr. D eb ev o ise  
o n  th e  p r io r  c o n su lta t io n  o f  in d iv id u a ls  lik e ly  to  b e  a ffec ted  b y  a  
re g u la to ry  m e a s u re ;  h e  fa ile d  to  see h o w  th is  c o n s u lta t io n  c o u ld  b e  
o rg a n iz e d  o n  th e  in d iv id u a l level, a n d  h e  fe l t  th a t  th e  a d m in is tra t io n  
sh o u ld  a g re e  to  d iscu ss  o n ly  w ith  th e  o rg a n iz a tio n s  re p re se n tin g  
co llec tiv e  in te re s ts . Mr. E l i  W h it n e y  D ebevoise  o f  th e  U n ite d  S ta te s  
m e n tio n e d  th a t  in  th e  U n ite d  S ta te s , w h e n  th e  a d m in is tra t io n  c o n 
te m p la te d  ta k in g  a  re g u la to ry  s tep , r e l ie f  w a s  g iv en  to  in d iv id u a ls  b y  
p u b lish in g  a  n o tic e  in  a n  officia l jo u r n a l  in v itin g  in te re s te d  p e rs o n s  to  
p re s e n t th e i r  v iew s. T h e  C h a ir m a n  a s s u re d  th e  m e m b e rs  o f  th e  C o m 
m itte e  th a t  re fe re n c e  w o u ld  b e  m a d e  to  th e  p o ss ib il ity  o f  c o n s u lta t io n  
w ith  in te re s te d  p a r t ie s , w h en  th e  fin a l w o rd in g  o f  th e  p a ra g r a p h  w as 
w o rk e d  o u t.

General Regul
atory Decisions of 
Executive and 
Consultation 
of Experts
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R e g a rd in g  th e  in d iv id u a l d ec is io n s  to u c h e d  o n  in  th e  se c o n d  p a r a 
g ra p h  o f  c lau se  Y , M r . L o u is  P e t t i t i  o f  F ra n c e  p o in te d  o u t  th a t  th e  
d isc u ss io n  o n  q u a s i- ju d ic ia l d ec is io n s  h a d  fin ish ed , a n d  th a t  h e re  i t  
w as a  m a t te r  o f  o rd in a ry  d ec is io n s . S u ch  b e in g  th e  case , w as i t  n o t  
excessive to  c o m p e l th e  a d m in is tra t io n  to  fo llo w  a  p ro c e d u re  v ir tu a lly  
id e n tic a l w ith  th e  o n e  th a t  h a d  b e e n  p re v io u s ly  p ro v id e d  fo r  q u a s i
ju d ic ia l  d e c is io n s?  W as  th e re  n o t ,  m o re o v e r , a  c e r ta in  c o n fu s io n  
b e tw een  th e se  tw o  c lasses  o f  d ec is io n s  ? T h e  R a p p o r t e u r  w h o  w as  a  
m e m b e r o f  th e  d ra f t in g  su b -c o m m itte e , e x p la in e d  w hy , u n d e r  th e  
h e a d in g  o f  o rd in a ry  d ec is io n s  d e a lin g  w ith  in d iv id u a ls , h e  h a d  fe lt  it  
w o rth w h ile  to  in c lu d e  d ec is io n s  “  lia b le  to  a ffec t d e tr im e n ta lly  ” th e  
“ v ita l  in te re s ts  ” o f  a n  in d iv id u a l. H e  h a d  h a d  in  m in d  chiefly  
d ec is io n s  c o n c e rn in g  th e  exerc ise  o f  a  p ro fe ss io n  w h e re  a  p e rs o n  
n e e d in g  a  licen ce  to  p ra c t is e  h a d  h a d  i t  w ith d ra w n  o r  re fu se d . T h ese  
w ere , w ith o u t a n y  d o u b t,  o rd in a ry  d e c is io n s ; i t  d id , h o w ev e r, seem  
o n ly  e q u ita b le  to  h o ld  th e  a d m in is tra t io n  b o u n d  b y  a t  le a s t so m e  o f  
th e  fo rm a litie s  p ro v id e d  f o r  q u a s i- ju d ic ia l m a tte r s . T h e  C o m m itte e  
m o v e d  o n  to  ex am in e  th e  g u a ra n te e s  l is te d  u n d e r  th e  h e a d s  (a)  to  (d ) . 
M e ssrs . D eb ev o ise , P e tr e n  a n d  B re n ta  e a c h  m a d e  a  few  co m m e n ts  o n  
th e  w o rd in g  h e re , c o n c e rn in g  th e  o p p o r tu n ity  o p e n  to  th e  in te re s te d  
p a r ty  to  o b ta in  th e  r e le v a n t d a ta .

The Committee approved without comment or change the proposed 
wording for clause VI concerning the publication of decisions of a 
legislative character.

The Committee passed on to the examination of clause VII con
cerning the State of Emergency and the exercise of exceptional powers.

Ju d g e  M a r ia n o  R am Ir e z  B ages o f  P u e r to  R ico  a sk e d  fo r  so m e  
c la r if ic a tio n  as  to  th e  c o n d itio n s  u n d e r  w h ic h  th e  em erg en cy  c o u ld  be  
d e c la re d . T h e  R a p p o r t e u r  p o in te d  o u t  th a t  o n e  p a r t  o f  th e  te x t 
p ro p o s e d  to  th e  C o m m itte e  h a d  b e e n  ta k e n  f ro m  a  d ra f t  p re s e n te d  
e a r l ie r  b y  M r . P e tt it i .  T h e  id e a  w as th a t  th e  law  s h o u ld  sp ec ify  th e  
c o n d itio n s  ju s tify in g  th e  S ta te  o f  E m erg en cy , th e  a u th o r i ty  e m p o w ered  
to  d e c la re  it, th e  fo rm s  o f  th a t  d e c la ra tio n , th e  m a x im u m  tim e  lim it 
f o r  th e  d u ra t io n  o f  th e  S ta te  o f  E m erg e n cy , a n d  th e  m e a n s  o f  co n tro l. 
P ro fe s so r  T h em isto cles C a v a l c a n t i o f  B ra z il re m a rk e d  th a t  in  
lim itin g  th e  d u ra t io n  o f  th e  S ta te  o f  E m erg e n cy , i t  c o u ld  p e rfe c tly  w ell 
b e  p ro v id e d  th a t  th e  p e r io d  c o u ld  b e  ex te n d e d , i f  th e  re n e w a l w as 
su b je c t to  a  se r io u s  c h eck  o n  th e  re a s o n s  g iv en  ju s tify in g  su c h  ren ew a l.

Replying to a question of Mr. Pettiti, the R a p p o r t e u r  pointed out 
that the second paragraph of clause V II  covered both the “ national 
emergency duly declared ”, and the case of “ exceptional circum
stances ”. Judge M a r ia n o  R a m ir e z  B ag es  of Puerto Rico and 
Dr. I v a n  Ba k m as  of Argentina made a few comments with respect to 
translation problems in this clause.

There had been some changes from the original draft of clause VII. 
Mr. E l i  W h it n e y  D ebevoise of the United States felt that problems 
of public calamity and also external threat should be covered. The 
wording should not be too broad with particular reference to emerging
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nations at the present time. If  it was, it could justify what had been 
done by certain dictatorial governments, against the actions of which 
the Commission had been protesting.

Sir L eslie M u n r o  of New Zealand fully shared this feeling. He 
noted that in many younger States the simple fact that an opposition 
existed was considered by the government as being evidence enough 
for the need o f a State of Emergency and this was used as a way of 
eliminating the opposition. There was no reason why the achievement 
of independence should be a justification for a “ State of Emergency ”. 
Dr. I v a n  Ba k m a s of Argentina felt that the State of Emergency was 
only justifiable as a lesser evil, and only to the extent that it enabled a 
greater evil to be averted. But abuses were always to be feared. In 
Argentina, it required only the disappearance of two or three muskets 
in 1951 to make the government declare the State of Emergency, and 
that State had lasted five years! One of the first guarantees to be 
required was the setting of a maximum duration for the emergency. 
Furthermore, the protection of fundamental rights should never be 
totally eliminated.

In  response to the wishes expressed by the previous speakers, the 
C h a ir m a n  proposed eliminating, under the heading of “ exceptional 
circumstances ”, all reference to political conditions, and mentioning 
only cases of public calamities or disasters.

Mr. A m a r  Be n t o u m i of Algeria felt it necessary to examine more 
closely the case of recently independent countries. In alluding to abuses 
committed by certain governments, the previous speakers had in mind 
governments struggling with difficulties of a political nature. But 
thought should also be given to the difficulties of an economic and 
social nature that the new States must cope with, in order to ensure 
that their citizens might have even the minimum conditions for 
existence. Requisitioning unused agricultural equipment or vacant 
premises might be the prerequisite for making the land productive or 
for housing the population.

M essrs . H e c t o r  L in s  Br e n t a  o f  A rg e n tin a  a n d  T h em isto cles 
C a v a l c a n t i o f  B ra z il p ro p o s e d  a  w o rd in g  w h ic h  to o k  in to  a c c o u n t 
c irc u m sta n c e s  o f  “ p u b lic  n ece ss ity  o r  c a la m ity  ” . S ir  L eslie  M u n r o  
o f  N ew  Z e a la n d  fe a re d  th a t  th is  te r m  m ig h t b e  to o  vag u e . M r . E l i  
W h it n e y  D ebevoise o f  th e  U n ite d  S ta te s  p ro p o s e d  m e n tio n in g  
“ e x c e p tio n a l c o n d itio n s  r e q u ir in g  a c tio n  to  p ro te c t  th e  life a n d  
se c u r ity  o f  th e  p e o p le  M r . U l r ic h  B ie l  o f  G e rm a n y  p o in te d  o u t 
th a t  c e r ta in  c ircu m stan ces  m ig h t b e  e x c e p tio n a l in  o n e  c o u n try  a n d  
n o t  in  a n o th e r ;  h e  th e re fo re  fe lt i t  n e c e ssa ry  to  s tick  to  a  v e ry  g en e ra l 
fo rm u la t io n  a n d  to  r e f ra in  f ro m  g iv ing  a n y  specific ex am p les . 
M r. L o u is  P e t t it i o f  F ra n c e  in s is te d  o n  re ta in in g  th e  id e a  o f  “  ex 
c e p tio n a l c irc u m sta n c e s  ” , re fe rr in g , i f  n e e d  be , to  th e  p rin c ip le s  o f  
in te rn a t io n a l  law . D r . I v a n  B ak m as o f  A rg e n tin a  fo r  h is  p a r t ,  in s is ted  
o n  h a v in g  th e  n o tio n  o f  a  “ s ta te  o f  n ece ss ity  ” in c lu d e d , w h ic h  w as 
th e  e q u iv a le n t o f  seek in g  a  le s se r  evil, th is  b e in g  a  q u e s t w h ic h  in  its e lf  
p re s u p p o s e d  a  v a lu e  ju d g m e n t o n  th e  p a r t  o f  th e  g o v e rn m e n t in
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question. All that the Committee could do was to ask that, in formu
lating these value judgments, the governments would stand on the 
general principles of law. From that point of view, the dignity of the 
human being was the highest value conceivable, and should therefore 
never be attacked under any pretext.

On the C h a ir m a n ’s proposal, the Committee decided to take a 
ten-minute recess, so as to allow the sub-committee to revise the 
wording of clause VII, bearing in mind the views which had been 
aired during the discussion.

The session was resumed, and th e  C h a irm a n  g a ve  th e  floor to  
Mr. E l i W h it n e y  D ebevoise of the United States to read aloud the 
new wording proposed for the second paragraph of clause VII. In 
that wording, no impairment of the principles previously set forth was 
admitted, except that:

“ During a period of national emergency duly declared by the State, or 
when and to the extent required in exceptional circumstances and for a limited 
period to cope with or deal with public calamity or necessity directly affecting 
the lives or livelihood of the people.”

The final sentence of the same paragraph further specified that in no 
case should fundamental Human Rights be disregarded.

Dr. I v a n  Ba k m as of Argentina wished to give this last sentence a 
stronger wording, by stating that the human rights defined in the 
Universal Declaration of the United Nations occupied the topmost 
level in the scale of values. The question was not wholly a theoretical 
one. Human rights could find themselves in conflict with demands of 
an economic nature. I t was known that in certain countries, such as 
Cuba, the issue was invariably settled in favour of these latter; that is 
just what, at all costs, must be avoided, by clearly specifying that the 
dignity of the human being was the supreme value, and that no econo
mic or social reason could justify interfering therewith. The C h a ir m a n  
assured Dr. Bakmas that mention would be made in the final Wording 
of the necessary respect of the human individual.

The Committee moved on to examine the final paragraph of clause 
VII, according to which, in cases of exceptional circumstances, a 
recourse to the courts should always be available.

Mr. T h em isto cles C a v a l c a n t i of Brazil questioned the usefulness 
of that provision. The R a p p o r t e u r , on the contrary, felt that it was 
necessary to specify that the judicial authority should be empowered 
to scrutinize the exceptional character of the circumstance invoked 
by the administration. Actually, the principle had just been admitted 
that “ exceptional circumstances ” justified a relaxation o f individual 
guarantees. On the other side of the picture, it was indispensable that 
the individual whose interests were impaired should be able to apply 
to a court, and that the court should be able to judge whether the 
circumstances were really of such a nature as to necessitate and justify 
impairment of the normal forms of procedure. This judicial check 
was the only possible protection against arbitrariness. It should not



be forgotten that very often it was not the central government, but 
some local authority, which would declare the exceptional circum
stances within a region, province or city. The local authorities could 
reach hasty decisions, and the courts should therefore enjoy the power 
to censure measures found unjustifiable. Mr. I. N. Sh r o f f  of India 
fully approved what the R a p p o r t e u r  had just said: the idea o f “ ex
ceptional circumstances ” was sufficiently vague to leave a wide margin 
for arbitrariness by the administration; a judicial check was therefore 
indispensable.

The Committee approved without change the terms of clause VIII, 
according to which the fundamental principles previously set forth 
“ should be clearly formulated and adopted in all countries in the most 
appropriate manner ”. It moved on to the examination of clause IX, 
concerning the inter-State conventions and the availability of appeal 
to an international tribunal for the protection o f the guarantees 
obtained.

Judge M ariano Ramirez Bages o f Puerto Rico pointed out that 
this question had been discussed by the Second Committee, and that 
it would be the subject-matter of a special clause in the conclusions 
which that Committee was presently discussing. The Chairman also 
mentioned that the question had similarly been raised in the motion 
by Dr. Pasos Argiiello which the Committee had transmitted to the 
Chairman o f the Congress, and that it would doubtless be taken up 
in the final resolution of the Congress. It was therefore perhaps not 
imperative that it also be dealt with in the conclusions of the First 
Committee.

Mr. L o u is  P e t t it i o f France, on the contrary, insisted that clause 
IX be retained. This reference to an international tribunal actually 
took on a special meaning in the conclusions of the First Committee, 
which dealt with quasi-judicial administrative decisions and ordinary 
administrative decisions. The C h a ir m a n  noted the agreement of the 
majority of the Committee to have Clause IX retained in the con
clusions as finally framed.

Dr. F e r n a n d o  F o u r n ie r  of Costa Rica obtained clarification as 
to what had happened to the motion made by Dr. Pasos Argiiello.1 
The C h a ir m a n  indicated that he had turned the written text over to 
Sir Leslie M unro, with the Committee’s recommendation that the 
substance thereof be recapitulated in the final resolution of the Con
gress. Dr. I v a n  B ak m as of Argentina asked to have a close examina
tion made o f the Spanish translation o f the conclusions as a whole, 
because at this stage it revealed some significant departures from the 
English text. With respect to clause VIII, which specified that the 
principles adopted should “ be clearly formulated and adopted in all 
countries in the most appropriate manner ”, the speaker expressed the 
hope that a qualifying phrase might be added to the effect that the 
application of these same principles should be entrusted to officials

1 See supra p. 93.
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possessing “ all the professional and moral qualifications that could 
be desired The Chairman took note of that suggestion.

Before closure of the session which would terminate the work of 
the First Committee, Professor Themistocles Cavalcanti, as the 
only Brazilian member o f the Committee, took the floor to thank the 
Chairman for his great courtesy in handling the discussion, and also 
to thank all those who had participated in the discussion and in the 
elaboration of the conclusions. He wished to convey to all the mem
bers of the Committee the affectionate gratitude of his Brazilian 
compatriots for the contribution they were making to the prestige of 
the Rule of Law in this country, which was so deeply imbued with 
respect for it.

The Chairman thanked Mr. Cavalcanti for his kind expressions, 
and thanked the members of the Committee for their collaboration, 
assuring them that the tenor of the discussion had been most highly 
gratifying to him.

For his part, Dr. H ector Brenta of Argentina speaking on behalf 
of all the members of the Committee, conveyed to Professor Cavalcanti 
the very real sentiments o f gratitude felt by those who had taken part 
in the Congress for the generous hospitality that had been shown them 
by the Brazilian authorities.

The following are extracts from the Working Paper under the heading “ Some 
Provocative Comments ” in Committee I, and are excerpts from replies to the 
Questionnaire:—
(1) What should be pursued, in my view, is an improvement of the economic 
and social conditions of a large part of the population, in order that these safe
guards of the Rule of Law can be made to work. In other words, what good are 
the procedures applied in administrative practice, based on the principles that 
have been mentioned, to an illiterate person who because of his precarious living 
conditions never pays taxes, and will never have an opportunity of utilising 
such procedures?
(2) In a newly independent country, probably the most urgent need is a sound 
and expanding economic system. Also, effective control of public health and 
land. Husbandry is essential. To achieve those aims some interference with the 
freedom of the subject may be justified for a time;.. . e.g., compulsory acquisition 
of land where the occupier has persistently failed to develop it. This is a feature 
of land tenure under the Irish Land Commission.
(3) Far reaching agrarian reforms might call for certain modifications of the 
safeguards of the Rule of Law mentioned, especially those in the questionnaire 
under “ access to necessary information, including the relevant files of the agency 
or official ” and “ opportunity to present facts and arguments before the approp
riate agency or official ” .
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Tuesday, December 11, 1962

15.00—18.00

The C h a ir m a n  welcomed members of the Committee and called 
upon the R a p p o r t e u r  to introduce the subject to be discussed by the 
Committee.

The R a p p o r t e u r  suggested that the discussions should be divided 
into two main p arts : the first to deal with control of executive action 
by the courts (judicial review), and the second, control of executive 
action by the Legislature. The problem of governmental liability as 
another form o f control of the Executive might also be considered, 
and a look might be taken at the Lagos Conclusions on the questions of 
emergency powers. To discuss judicial and legislative control over 
the Executive made sense only on the basis of the separation of powers. 
Restricting his remarks to judicial review, he said he hoped that re
liance would be placed on the work already done at Delhi and Lagos. 
This would not preclude discussing such previous Conclusions (as 
might seem to need reconsideration). Some emphasis might have to 
be put on what special answers were required to the problems of review 
in the spheres of economic and social policy, particularly in regard to 
developing countries.

Judicial review could be broken down into two p arts : review of 
delegated legislation and review of executive decisions, including 
discretionary acts. In regard to the former, the Committee might have 
to reconsider the Delhi Conclusions on the permissible scope of dele
gation i.e. that “ the delegation of legislative powers should be within 
the narrowest possible limits ”. At Lagos this had been modified by
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stating that legislation should be delegated only in respect of economic 
or social matters. In  the context of this Lagos Conclusion the Com
mittee might have to consider whether judicial review of delegated 
legislation should extend to all matters in which fundamental human 
rights were involved. On judicial review of executive decisions the 
Committee could discuss whether this should be limited to those acts 
of the Executive which affected a person, his property or his rights. 
Sometimes review might be appropriate where only individual interests 
were involved. This could lead to the question whether an individual 
should not have standing in the courts to attack an executive act 
detrimental to the public interest. Another point was to what extent, 
in the absence of statutory provisions, courts could base review on 
principles of natural justice. The whole question whether the Exe
cutive should have to give reasons for its administrative acts might 
have to be examined. Whether the courts could review the exercise of 
discretion by officials (in such fields as deportation and passport cases) 
merited investigation. The R a p p o r t e u r  emphasized that adminis
trative procedure would have to be left to Committee I.

A  discussion followed on the procedure to be adopted by speakers. 
The C h a ir m a n ’s suggestion that intending speakers should write 
down their names on a list met with approval.

Mr. A. Wade of Senegal said that in the developing countries of 
today citizens whose rights had been violated often did not avail 
themselves of their remedies. Because developing countries usually 
had governments under the single-party or dominant-party system, 
with wide powers to change Constitutions, it might be worth considering 
making provision for citizens toappealagainstunconstitutional laws.

Dr. A . Lun a  A rroyo of Mexico advised the Committee to study 
the system of “ internal control ” in the Mexican Constitution whereby 
all Presidential decrees had to be signed by Secretaries of Executive 
Departments. Objections could be raised by private individuals to 
decisions of the Executive validated by Secretaries of State.

Dr. J. Y epes  D el  P o z o  of Ecuador said that the Committee should 
confine itself to procedural law. He questioned whether the Conclu
sions which the Congress would reach would be applicable to all 
countries, especially newly emergent ones. In Ecuador there existed a 
perfect system o f control over the Executive, the exercise of its legis
lative powers being restricted to the economic field. All countries had 
to evolve procedures suitable to their needs and must not slavishly 
imitate other systems.

D r . F. E. G u a n d iq u e  of Nicaragua said that, as parts o f the 
Working Paper showed, in some Latin American countries the Exe
cutive was in complete control. He felt that a basic problem was how 
to form a Judiciary completely independent of the Executive. Formal 
legislation on this subject was quite inadequate. He agreed with 
Dr. J. Y epes  D e l  P o z o  that procedure was the essential factor.

Chief Justice A b u  R a n a t  of Sudan wished to distinguish between 
executive action by bodies and executive action by individual officials.



In the former case the courts’ control should extend only to examining 
what action was ultra vires. In the latter the courts should examine the 
law and the facts to determine if  an individual had been deprived of a 
right concerning his liberty or property.

Dr. R. E. C r u z  U cles of Honduras said that for more than a 
century a fully liberal system had been absent in the countries o f Latin 
America and cases of dictatorships lasting years could be quoted 
where non-observance of human rights had been the general rule. To 
protect human rights against encroachment by the Executive, ad
ministrative courts would have to be established in Honduras and other 
Latin American countries lacking such bodies. In Honduras, the 
Executive was both judge and party in the administrative field. The 
courts often postponed giving decisions. He recommended setting up 
on a regional pattern international courts for the protection of Human 
Rights, like the European Court, with a W orld Court to hear appeals 
from the regional courts.

Dr. E. CAceres-L e h n h o f f  of Guatemala, in outlining the machinery 
for control of the Executive in his country, said that many attempted 
abuses on the part of the Executive had been frustrated by the Legis
lature through the Act for the Protection of Constitutional Rights. 
In Guatemala the Legislature was completely independent of the Exe
cutive, whilst the Supreme Court judges and judges of the Court of 
Appeal were appointed or elected by Congress.

Dr. C. H a y em  of El Salvador thought that it would probably not 
be necessary to reopen or review the New Delhi and Lagos Con
clusions. W hat was needed to check Executive power were a priori 
controls. There was agreement that ways existed of frustrating appeals 
to the courts. The idea of setting up an international court was inter
esting but he doubted if individuals would be able to afford the costly 
procedure that would be involved.

Mr. A . Razaq  of Nigeria, commenting on judicial control over 
discretionary powers of the Executive, said that experience in Nigeria 
showed that the courts did not consider control of these powers to be 
within their ambit. The danger was that the exercise of discretionary 
powers too often went unchallenged. The Legislature should avoid, 
whenever possible, the delegation of discretionary powers to the 
Executive. Disputes between the citizen and the State should be heard 
before the ordinary courts of the land and not before administrative 
or special courts. Lawyers, especially those in a position to influence 
the drafting of legislation, had a role in protecting the rights of in
dividuals. Disagreeing with the views of some previous speakers he 
felt that there were certain international principles of law which 
should, regardless of their source, be recognized by all States, including 
emergent ones. The independence of the Judiciary was a cardinal 
point, and he commended to all a study of the Nigerian Judicial Service 
Commission, an entirely independent body appointing the judges.

The C h a ir m a n  thanked Mr. A. Razaq for his speech and observed 
that a Conclusion of Lagos had already laid down that review of
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administrative action should be entrusted to the ordinary or the 
administrative courts.

Mr. Justice S. M. M urshed of Pakistan referred to the paragraph 
in the Working Paper inviting discussion on whether judicial and 
legislative controls were designed to help governments achieve reason
able standards of economic security, social welfare and education for 
the people. He thought that if  the Judiciary concerned itself with such 
questions it would be the end of the Judiciary. The function of the 
Judiciary was primarily concerned with protecting rights of individuals 
and whether the exercise of power was lawful. Therefore judicial and 
legislative controls should be kept quite separate.

Dr. C. M olina M ayorquin of Nicaragua said that the problem 
in his country was to find men who would stand firm against abuses of 
executive power. Conventions embracing international courts raised 
questions of national sovereignty. Courts to be effective would need 
powers to deal with those persons guilty of violating human rights.

It appeared to Dr. R. P. Ferreira Sobral of Argentina that what 
had been said so far referred to abnormal conditions. He desired a 
clearer distinction between discretionary and non-discretionary powers. 
In Argentina administrative courts had not given satisfactory results. 
Whilst reasonable controls over the Executive should be maintained, 
the Executive should not be fettered with too many controls or it 
would lose its freedom of action.

Professor A.-J. M ast of Belgium, referring to the question raised 
in the Working Paper as to when judicial controls unreasonably 
impaired the powers of the Executive to discharge its functions, said 
that the courts should not replace executive power. Judicial precedents 
in Belgium, as well as in France and the Netherlands distinguished 
between questions of law and of expediency. The former were for the 
courts, the latter for the Administration. Turning again to the Working 
Paper, he thought that the answer to the question whether judicial 
protection should be extended to general interests was that shifting  
boundaries between the two made it almost impossible to distinguish 
between public and private interest. We could go no further than hope 
that judicial precedents would be progressive in character.

Dr. C elso M artins Costa of Brazil thought that existing proce
dural safeguards would be more effective if there was complete 
separation between Judiciary and Executive, so as to ensure a fully 
independent Judiciary. He also called for despatch in the administra
tion of justice.

Professor E. H ambro of Norway agreed with Mr. A. Razaq, but 
thought that it was possible for the courts to watch over discretionary 
decisions of the Executive. In Norway the courts could set aside 
such decisions (1) when they apparently were ultra vires the discretion 
given, (2) when administrative organs had violated procedural rules 
safeguarding the individual, (3) when there had been an abuse of 
power and (4) sometimes, when the exercise of the discretion was 
unreasonable. He also agreed with Mr. A. Razaq that we must not



be so parochial as to refuse to use well-recognized principles of law 
simply because of their foreign origin.

Chief C. C. O g u b a n jo  of Nigeria commended to delegates the 
Conclusions of the Lagos Conference, but thought that a State’s 
Constitution would benefit by the inclusion of a “ due process ” 
clause.

Wednesday, December 12,1962

09.00—12.00

The C h a ir m a n  drew the attention of the Committee to the sub
stantial measure of agreement on certain points emanating from the 
speeches yesterday; for instance the principle of control of executive 
action by the courts. A  more delicate proposal was the one con
cerning an international court. There had been insistence that dis
cretionary powers in the hands of the Executive did not exclude strict 
enforcement of the law. Respect for the principle of the separation of 
powers had also been stressed.

Mr. N. S. M a r sh  of the United Kingdom emphasized both the 
duty of the Legislature in defining the purposes for which discretionary 
powers were given, and the duty of the courts carefully to examine 
these purposes and the actual purpose for which it was exercised. It 
was important to strengthen the power of the court—limited in some 
countries, including to some extent the United Kingdom—to examine 
documents and the administrative background in which the discretion 
had been exercised.

Dr. A. L e a l  M o rales of Colombia thought that the original 
definition of the separation of powers had undergone a change and 
pointed as an example to the Constitution of the Fifth Republic of 
France. The extension of executive power could lead to decisions of 
the Executive being given the force of law. He was against general 
control by the courts over discretionary powers. Special administra
tive courts were the most suitable way of controlling, where applicable, 
the powers of the Executive.

Mr. P. T r ik a m d a s  of India said that the Constitution of India did 
not permit the granting by statute of “ naked ” discretion in matters 
relating to fundamental rights guaranteed by the Constitution. In 
other matters general discretion could be granted. The courts always 
had the power to examine the discretionary act and strike it down if it 
was ultra vires or an abuse of power, or if activated by mala fides. In 
the field of quasi-judicial determinations of the Executive he thought 
that the Committee might examine the question whether the courts 
should be empowered to look into the actual facts and evidence 
prompting the Executive’s decision. He warned that, whilst an inter
national court might be suitable for certain areas of the world, real 
safeguards should be built up inside a country. He agreed with
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Mr. A. Razaq that in establishing a society respecting the Rule o f Law 
the origin of a particular institution or principle was irrelevant.

Judge F . P e n a  T r e jo  of E l Salvador was doubtful of the value of 
an international court in Latin America, but did not believe that the 
Commission should reject out of hand a principle which might carry 
moral weight. He went on to outline procedures available in his 
country to control executive action.

Mr. A. W a d e  of Senegal had received the impression that a problem 
in Latin America was the dependence of the Judiciary on the Executive. 
One problem in Africa, in contrast, was the overlapping between the 
Legislature and the Executive. In Africa fundamental principles were 
sometimes violated by the Executive who simply changed the Con
stitution or passed new organic laws. The setting up of special courts 
to hear cases of a political nature was an example. One purpose of 
the Committee’s work was to try  and reconcile the needs of economic 
development, as manifested in planning, with the law and the guaran
teeing o f rights of foreign investment.

The R a p p o r t e u r  agreed with a view expressed by Latin American 
members of the Committee that there was no sense in talking about 
judicial review unless judges were independent, but said that for this 
Committee’s discussions it must be assumed that there was indepen
dence of the Judiciary.

Dr. L. C a r n e ir o  of Brazil pointed out that a court dealing with 
individual grievances against governments did once exist for a short 
time in Central America. He thought the separation of powers 
question should not be viewed in absolute terms and that the concept 
o f judicial control over the Executive could be unduly restrictive. 
The element of public opinion was im portant generally. In Brazil 
the courts were free from government interference and had wide 
powers to declare laws unconstitutional. He did not favour adminis
trative tribunals.

Mr. F. H. W. R amsahoye of British Guina said the essence of 
judicial control was to see that the Executive acted in accordance with 
the law. There was no reasonable case for general control by the 
Judiciary o f the discretionary power of the Executive; governments 
could not function properly where judicial review was the rule rather 
than the exception. Judicial control was most effective when operating 
as a deterrent against improper executive action. He did not believe 
that in Common Law countries the principles involved in the ultra 
vires doctrine were inadequate and thought it would be unwise if the 
Committee tried to limit the power to delegate legislative authority.

With regard to delegated legislation in general, Chief Justice 
H. O . B. W o o d in g  of Trinidad agreed that the courts should have 
power to decide whether legislation was intra vires or not. But where 
discretionary powers were concerned he thought the inquiry should be 
wider. Whilst agreeing with the previous speaker that the Executive 
should not be unduly restricted he thought that in the circumstances 
mentioned by Professor E. Hambro the previous day the courts



should have the right to interfere, but promptly. It depended on the 
country whether recourse was to the ordinary courts or to adminis
trative courts.

Professor S. J. d e  E. M ell o  of Brazil told the Committee that in 
Brazil the powers possessed by the Judiciary to intervene where rights 
of persons were violated were very considerable. But he begged the 
indulgence of the Rapporteur on the question of the independence of 
the Judiciary. The principle o f the separation o f powers did not com
pletely exist in Brazil since the Judiciary in some states were subject 
to political influences. Judicial independence required that the 
Judiciary determine its own organization, appoint its own secretarial 
staff, and draw up its own budget. Further, judges should have 
adequate emoluments.

Mr. P e r  T. F e d e r sp ie l  of Denmark agreed with Chief Justice 
Wooding’s remarks on control of discretionary powers. On the dele
gation of legislation to the Executive he urged the revision of the 
Lagos Conclusion that legislation should only be delegated in matters 
of a social and economic character. In social matters close to human 
rights, they should not be delegated. In economic matters they had 
to be. But there were many other areas, such as traffic regulations, 
where they had to be delegated, too. The approach to delegated 
legislation should be a pragmatic one and such legislation should take 
the normal form of legislation that is, it should be clear, not retroactive 
and so on, and be subject to the same judicial control. Finally he 
could see no conflict between parliamentary and judicial control.

Mr. A. N e d er  of Brazil agreed that administrative action should 
be controlled by the Judiciary or by administrative tribunals, and 
suggested that such control could be achieved by means of the actio 
popularis of Roman law, whereby any citizen was entitled to bring 
an action in defence of a public interest or a private right.

Mr. S. M a c B r id e  of Ireland thought that two objects should be 
kept in view. The first was to keep the Executive within the limits of 
the powers conferred on it by law. The second was to prevent encroach
ments by the Executive. These encroachments could arise for reasons 
of expediency, or from a desire for greater power on the part of the 
bureaucracy or from corruption o f some kind. The Committee should 
proceed on the basis of the unreasonable Executive. He therefore 
proposed that judicial control should extend to confining the Executive 
to the powers conferred by law, confirming that powers given by 
delegated legislation were not exceeded, ensuring powers granted were 
not used for a collateral or improper purpose and seeing that the 
rights o f the individual were not infringed. The courts in considering 
human rights cases should take into account the standards laid down 
in the Universal Declaration of Human Rights. The impact of the 
European Court had been very considerable and the Committee 
should propose regional conventions on human rights adapted to the 
conditions o f the area.

Need for Judicial 
Independence

Delegation of 
Legislation on 
Economic and 
Social Matters

Controls by
Administrative
Tribunals

Executive to Keep 
within Legal 
Limits

111



ll
ions for
lo f
ive

Dr. C . V. d o  C o u t o  E Sil v a  of Brazil said that fundamental 
guarantees must become an organic part of the social framework. He 
drew the attention of the Committee to the features of Brazilian law 
which checked both the power o f the Executive and the Legislature, 
including the “ Mandate of Security ” which could be invoked against 
any abuse of power by the administration.

Professor B. N. E sen  of Turkey thought that judges should be 
appointed by the Judiciary. He believed that protection could best 
be given to the individual on two levels. On one, control by the 
municipal courts with power to review all forms of executive action 
involving the particular interests of the individual; and on the other, 
control by supra-national courts working in conjunction with the 
municipal courts.

Mr. C. A. C assell of Liberia referred all delegates to the final 
paragraph of the Act of Athens of 1955. He thought the discussion 
had so far been centred on refinements of the Rule of Law. But he 
was concerned with the greater problem of bringing the Rule of Law 
to those persons for whom it did not exist, people behind the iron 
curtain, in China, in Africa and other places where civil liberties did 
not exist. For this reason he strongly supported the creation of an 
international court under which all States would be made to observe 
the Rule of Law.

Dr. E . B. U cles R o d ig u e s  o f Honduras proposed that all Supreme 
Court judges be elected by popular, secret and direct vote, that the 
International Commission of Jurists appoint representatives in 
countries it deemed desirable and that these representatives frequently 
call jurists and students of law together for seminars with a view to 
informing the public about the Rule of Law. In this way, the Com
mission would be giving effect to the second request set out in the 
Declaration of Delhi.

Dr. R. P. F e r r e ir a  So b r a l  of Argentina referred to an excerpt 
from an answer to the questionnaire quoted in the Working Paper 
suggesting that the jurisdiction of the courts to control executive 
excesses had been enlarged by the Constitution. He could not agree 
with this proposition, as it would constitute an encroachment by one 
power on another. Conclusion 4 of Committee II of the Lagos Con
ference, also quoted in the Working Paper, deserved careful reflection. 
He thought that administrative action should only be suspended by 
the courts in exceptional circumstances.

M r. Justice S. M . M u r sh e d  of Pakistan thought administrative 
authorities should state reasons for their decisions and that an 
aggrieved person should have access to departmental files when these 
were produced in court. The principles of natural justice should 
always be applicable whether the exercise of the power was ad
ministrative or quasi-judicial. He recommended the establishment for 
Common Law countries of an Administrative Division of the High 
Court. The practice of sub-delegation of legislation should be 
restricted as far as possible.
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In  the view of Mr. Justice J. B. M arcus-Jones of Sierra Leone 
the courts should not interfere where Parliament had specifically 
excluded judicial review. Therefore the Legislature should define very 
clearly the extent and purpose for which discretionary powers had 
been granted.

The R apporteur proposed that a sub-committee be set up to 
prepare the work of the drafting committee on the first part of the 
discussions and proposed the names of Mr. MacBride (Chairman), 
Dr. Razaq and Mr. Trikamdas, with Mr. M arsh as adviser.

Wednesday, December 12, 1962

15.00—18.00

Dr. G. Retana Sandi of Costa Rica agreed that acts of the 
Executive should be controlled by the courts and stated that in Costa 
Rica no distinction was made between discretionary and non-dis- 
cretionary acts. All acts of the Executive were said to fall into the 
latter category and as such were subject to judicial review. Where the 
administration was empowered by law to decide what constituted the 
public interest the courts had to accept the decisions of the Executive, 
but control by the courts in respect of defects of formal procedure 
and wrongful exercise of powers was allowed.

Dr. A. Leal M orales of Colombia read out the following declara
tion signed by participants from Argentina, Chile, Colombia, Costa 
Rica, Ecuador, El Salvador, Guatemala, Honduras and Nicaragua:

The undersigned, delegates of Latin American countries to Committee II, 
hereby declare:

1. That in all Latin American republics political Constitutions long in 
force exist which ensure the separation of the traditional organs of power: 
the Executive, the Legislature and the Judiciary;

2. That these Constitutions provide adequate safeguards for the funda
mental rights of citizens;

3. That these Constitutions provide for adequate control of executive 
action by the Judiciary and the Legislature;

4. That judicial control is exercised through the right, on the part of 
citizens, to appeal to ordinary courts or to special administrative tribunals, 
without this excluding the existence, in some nations, of agencies established 
by the constitution specifically entrusted with the legal control of executive 
action;

5. That legislative control, whenever the constitution is violated by the 
Executive, can be exercised by means of accusatory procedure before the 
National Congress;

6. That the fact that at certain times in their political life certain Latin 
American countries may disregard these legal principles affects in no way what
ever the existence of a Constitutional form of government, in many instances 
dating back more than a century, or of generalized legal consciousness in the 
Americas.
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Dr. J. Y epez del P ozo o f Ecuador had been led to wonder by 
some speeches, whether countries in Latin America were not passing 
through a serious crisis arising from the abuse of power by the 
Executive in virtue o f its encroachment on the functions of the Legis
lature and the Judiciary. I f  substantive laws and procedures were 
lacking they would have to be provided. Was there a lack of men in 
the Legislatures and the Judiciary o f sufficient rectitude and integrity 
to check the Executive? He was doubtful if an international court 
would be effective. Hence he proposed that legislation should be 
drafted on a national level for the protection of individual rights.

Dr. G. G allardo VAsquez of Mexico agreed entirely with what 
Dr. A. Luna Arroyo had said. He did not think that it should be the 
aim of the Congress to control executive action to an unlimited extent. 
He favoured providing the Executive with ways o f controlling its own 
actions—“ internal control This would also help the Judiciary to
decide when to intervene where rights had been infringed or power 
abused.

Mr. J. W. R. K azzora  of Uganda supported what had been said 
by Mr. MacBride and Mr. Federspiel. He was worried about finding 
the right sort of protection to prevent the citizen from being crushed 
by the power of the Administration. After the resolutions had been 
passed by the Congress he recommended that a committee be set up 
to conduct research into the exercise o f discretionary powers in 
various countries.

Mr. R. D egouy of France invited delegates to consider what the 
well-established Conseil d’Etat system had achieved in demarcating 
the limits of encroachment by the Executive. The effect of the Conseil 
d'Etat had consistently been to enforce strict observation of the rules 
governing the Administration. It was generally agreed that the body 
of judicial precedent emanating from its decisions had had no pre
judicial effect on the exercise o f power by the Executive. He visualized 
an international court, not as working in combination with the 
municipal courts, but as an appeal or supreme court. For such a 
court he did not favour elected judges.

The Chairman had received the following motion from Judge 
J. L. L u m b a r d  of th e  United States :

That Committee II requests the International Commission of Jurists to 
make inquiry into the facts regarding judicial independence in the various 
countries of the world and then to publish a report of its findings. The Com
mission should request all delegates to this Congress to submit such informa
tion as they have which is relevant to this inquiry.

It was agreed that the motion could be appropriately passed to 
Committee III.

At this stage the R apporteur was asked by the Chairman to 
introduce the second part of the Committee’s discussions on control 
of executive action by the Legislature. This subject, the R apporteur 
said, had received little consideration in the previous work of the



International Commission of Jurists. It had been said in answer to 
the questionnaire that judicial control of the Executive had to be 
strengthened as legislative control was breaking down more and more. 
But, for the Rule of Law, reliance, had also to be placed on legislative 
controls. Referring to legislative control of delegated legislation and 
what had been decided at Delhi (Clause II  of the Report of Committee 
II) and Lagos (Clause I, paragraph 2 o f the Report o f Committee I), 
he thought the Committee could discuss where exactly the control 
should lie and whether approval by the Legislature was better than 
supervision. On general control over the Executive the political 
aspect should not be discussed, but the Committee should consider 
financial control over expenditure of public money. Investigatory 
committees of the Legislature were another important way of control
ling and surveying the work of the Executive. A  very careful look 
would have to be taken at the Ombudsman institution, which might 
provide a central theme for the debates of the Committee. One other 
instrument o f control was the legislative power of impeachment. 
Finally the Committee might enter on the complex field of control of 
nationalized industries.

Chief Justice T. W old  of Norway outlined the Ombudsman 
system as introduced in the Scandinavian countries. Modern society 
depended increasingly on decisions by the Administration and it 
was to try to help the individual citizen in his relationship with the 
Administration that the Ombudsman system had been created. Under 
the system the small man had an opportunity to have his interests 
looked after in a way that was simple, effective, speedy and without 
cost. Sweden had had its Ombudsman for 150 years, Denmark since 
1955 and Norway had just introduced the institution (Finland also 
had an Ombudsman). In Norwegian law it had been laid down that 
the Ombudsman’s task was to ensure that injustice was not done to 
the individual citizen by the decisions o f the Administration or 
officials acting in error or in neglect of duty. Every citizen, even 
those in prison or under arrest, had the right to complain to the 
Ombudsman. Complaints could be put forward informally and at no 
cost. The Ombudsman had th'e right of access to all the documents of 
the administration, but no power to decide a case. His only power 
was to state his opinion, but because he was an independent person 
elected by Parliament and not a politician, his opinion would carry 
great weight. In carrying out his duties the Ombudsman could investi
gate matters of both law and fact and could express an opinion on 
how administrative discretion had been exercised. It was also thought 
that the Ombudsman would be of great help to the Administration 
itself. The work o f the Ombudsman in no way ousted the jurisdiction 
of the courts; a man who had made a complaint to the Ombudsman 
was always free to go to the courts as well. The decisions taken by the 
courts were outside the competence of the Ombudsman.

Mr. H. R. C. W ild  of New Zealand said that his country had 
followed the Scandinavian lead and recentlyappointed an Ombudsman.
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There were two reasons why the Committee should study this institu
tion. Firstly, it provided a protection for the rights of the individual 
against the action of bureaucrats, and, secondly, in comparison to the 
ordinary courts it gave flexibility and informality. The Ombudsman’s 
jurisdiction should be wide and perhaps subject only to the needs of 
national defence and security; it was debatable whether the decisions 
of Ministers should be the subject of scrutiny and there might be 
Constitutional difficulties here in parliamentary government. Proce
dure should be informal and the investigation conducted privately. 
The normal judicial rules on access to official papers and files should 
not apply. The Ombudsman’s power to report his opinion should be 
enough to ensure prompt remedial action where applicable.

Mr. P e r  T. F e d e r sp ie l  of Denmark said that whilst it was true that 
many of the complaints brought before the Ombudsman were ground
less, the value o f the institution lay in its salutary effect on the Ad
ministration. In Denmark complaints could be initiated by individuals, 
Parliament or by the Ombudsman himself. Turning to delegated 
legislation and the Delhi Conclusions he thought it made no sense for 
the Legislature to control such legislation before it came into effect. 
The important thing was that Parliament had the power to review or 
reverse regulations issued by the Executive if found to be contrary to 
the intentions of Parliament. This was basically political and not 
legal control. Thus, the subsequent approval by Parliament was 
unnecessary. The Ombudsman could not perform any useful function 
on behalf of Parliament in this regard, for excesses by the Executive 
would either be taken up in the courts or would involve a political 
question for Parliament, unless, where there had been a general abuse 
of powers, Parliament had asked the Ombudsman to investigate. He 
could see little difference between the general control of the Adminis
tration by Parliament and the particular control of delegated legislation.

Judge H. H. C o h n  of Israel did not agree with the Delhi and 
Lagos Conclusions concerning restrictions on delegating legislation. 
He could see no wrong in delegating legislation, a process which was 
a necessity today. Parliamentary vigilance was required in respect of 
emergency regulations and he proposed that such regulations inter
fering with the property rights of an individual should not remain in 
force except for a limited period of time. Where fiscal matters had 
been delegated they, too, should be subject to subsequent parliamentary 
approval, even if  only silent approval. The laying on the table proce
dure of the British Parliament was an adequate method. In Israel there 
was an institution known as the State Controller whose creation owed 
much to the Scandinavian system. The Controller’s function was to 
report annually to Parliament on every part of the Administration. 
It was imperative that such an official had to be independent of the 
government and that due publicity be given to his reports. The 
atmosphere of vigilance and control which these kinds of institutions 
promoted would be appropriate in developing as well as developed 
countries.
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On the Question of the Ombudsman Dr. C. H ayem  of El Salvador 
wondered whether this institution was not similar to the Ministerio 
Fiscal in Latin America, who was partly an Attorney-General and 
partly an Attorney for the D estitute; one function of this office was 
to carry out an investigation to decide whether or not cases should go 
to the courts. As the Ombudsman could only give an opinion he did 
not see that the institution could be effective in controlling the Exe
cutive. He thought that the Ombudsman system would not fit into 
the presidential type of government.

Dr. A. L u n a  A r r o y o  of Mexico was not altogether in agreement 
with D r. C. Hayem. In  Mexico there were various “ Ombudsmen ” 
but they all came under the jurisdiction of the Executive. He thought 
that D r. Hayem was confusing the function of the Attorney-General, 
one of which was to handle free of charge cases on behalf of poor 
people. He thought the Scandinavian solution of appointing an 
Ombudsman by the Legislature intelligent and one which should be 
put into practice in Mexico.

D r. R. E. C r u z  U cles of Honduras referred briefly to the first part 
of the discussions. The Central American Court of Justice was organ
ized as a result of the Washington Pact of 1907; both State and in
dividuals had access to the Court in cases where human rights were 
violated. The question o f control by the Legislature of delegated 
legislation did not arise in Honduras as legislation could not be dele
gated to another branch of government. As regards general control 
over the Executive this was exercised by the National Congress once 
a year when it approved or censured executive action in all branches 
of administration. He thought the Ombudsman institution was an 
experience which could easily be assimilated by Latin American 
countries.

Professor A.-J. M a st  of Belgium said that if Belgium were to be 
taken as an example, delegated legislation was inevitable. He was not 
convinced by M r. Federspiel’s view that Parliamentary control was 
essentially political. One method of legal control was to ensure that 
delegated legislation did not touch on certain reserved questions, such 
as the great constitutional freedoms. Another control could be exer
cised by parliamentary committees, which had in Belgium considerable 
powers in advising on proposed measures. Regarding a posteriori 
ratification by Parliament he did not think this effective, as it often 
took place months or years later.

Mr. A. W a d e  of Senegal did not think the Lagos Conclusions were 
sufficiently explicit on the rights of individuals in public emergencies. 
He felt there was need for judicial control in these circumstances. 
He suggested that the Parliamentary Committee on delegated powers 
in Senegal might be a useful check on the activities of the Executive. 
He proposed that the phrase “ parliamentary control ” be adopted 
so that political control such as committees o f inquiry and parlia
mentary questions could be considered. The C h a ir m a n  agreed with 
the last point made by Mr. Wade.
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Chief Justice H. O. B. W o o d in g  of Trinidad thought delegation of 
legislative power quite inevitable today. He re-emphasized that the 
delegation should be in precise term s; this would help judicial control. 
He felt there should be a special legislative committee, preferably 
under the chairmanship of a member of the opposition, with the duty 
of scrutinizing all subordinate legislation. He thought the services 
that an Ombudsman could render the little man very important.

Chief Justice T. W o l d  of Norway thought Parliament should limit 
the power of delegating legislation to the Executive as much as pos
sible. He agreed with Professor A.-J. M ast that control was not only 
political.

Dr. A. L ea l  M orales  of Colombia divided parliamentary control, 
a term he, too, preferred, into two categories: A priori and a posteriori 
control. In the former, control could pertain to fixing the duration of 
time in which the Executive was permitted to legislate and to deli
miting the kind of matters on which it should legislate. In the latter 
instance the ordinary, simple exercise of legislative power by Parlia
ment would be sufficient. The power of Parliament to check the Exe
cutive in times of emergency was quite a different matter and the form 
of control by the Legislature was mainly a posteriori.

The C h a ir m a n  suggested that the remaining speakers on this topic 
should be heard on the next day. As a sub-committee for the prepa
ration of the work of the drafting committee on the second part of 
the discussions the R a p p o r t e u r  put forward the names of Federspiel 
(Chairman), Cohn, Rengifo, Wade and Wooding.

Thursday, December 13,1962

09.00—12.00

The C h a ir m a n  said that some measure of agreement seemed to 
have emerged from earlier discussions insofar as it was felt that the 
delegation of powers might be an evil but a necessary one. The extent 
and purposes o f these powers should be limited and subject to some 
form of control. The Legislature also provided control as the bud
getary authority. Control by the Legislature through the Ombudsman 
device had been fully discussed and committees of inquiry had been 
canvassed.

Mr. F. H. W. R am sa ho ye  of British Guiana thought that in 
parliamentary systems there was little to be said for a system o f con
trols by the Legislature. In  other systems such control might be help
ful. While the Committee might agree on the circumstances when 
controls would be effective, the forms of control should best be left to 
the various countries concerned.

A discussion, initiated by Professor B. N. E sen  of Turkey, then 
took place on whether the phrase “ parliamentary control ” was more
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a p t  th a n  “ leg is la tiv e  c o n tro l  Mr. R . D e g o u y  o f  F ra n c e  fa v o u re d  
th e  p h ra s e  “ Le contrdle de Vexecutif par le parlement ” o r  “ controle 
parlementaire C h ie f  Ju s tic e s  W o l d  o f  N o rw a y  a n d  R a n a t  o f  S u d a n
d id  n o t  fa v o u r  th e  te r m  “ p a r l ia m e n ta ry  ” , w h ile  Mr. P e r  T . F e d e r 
spie l  o f  D e n m a rk  a g re e d  w ith  th e  u se  o f  th e  te rm . T h e  C h a ir m a n , 
s u p p o r te d  b y  Mr. A . W a d e  o f  S en eg a l, s a id  th a t  th e  a m b ig u ity  la y  in  
th e  F re n c h  m e a n in g  o f  th e  te rm s  w h ich  h a d  b e e n  u se d . T h e  R a p p o r 
t e u r  su g g es ted  th a t ,  a s  th is  w as o n ly  a  m a t te r  o f  te rm in o lo g y , th e  
d ra f t in g  c o m m itte e  ta k e  c a re  o f  i t  w h e n  d ra w in g  u p  th e  fin a l E n g lish  
a n d  F re n c h  v e rs io n s  o f  th e  Conclusions.

D r. E. B o r g o  Bu sta m en te  of El Salvador said that the discussions 
had been confined to delegated legislation and that there had been no 
further discussions of controls on the Executive in the quasi-judicial 
field. This, he felt, had been a mistake. He mentioned the postestad 
reglementaria which was a power of the Executive in certain countries 
to supplement the laws o f the Legislature. On the question of legis
lative controls he agreed with Mr. Ramsahoye that means of control 
be left to individual countries.

T h e  C h a ir m a n  s a id  th a t  s p e a k e rs  h a d  in d ic a te d  th a t  ju d ic ia l  
c o n tr o l  in c lu d e d  c o n tro l  o v e r a d m in is tra tiv e  re g u la tio n s .

Mr. Justice J. B. M a r c u s- J ones of Sierra Leone believed the 
procedure of laying instruments before Parliament had constitutional 
value. He recommended a scrutinizing committee, as practised in the 
British Parliament, with power to examine all instruments to see 
whether they were open to objection. He outlined the position of the 
independent Director o f Audit in Sierra Leone. He supported the 
institution of the Ombudsman and its introduction in newly emergent 
countries.

Dr. A. L e a l  M o rales of Colombia then read the following text 
put forward as a proposal by Dr. R. C o r o m in a s  Se g u r a  of Argentina:

1. The delegation of legislative powers to the Executive for the purpose 
of making rules having the force of law is a very delicate, serious and dangerous 
matter. This is something which cannot be done with respect to precepts 
relating to fundamental rights which affect the dignity and free determination 
of men; furthermore, if power is delegated so as to enable the Executive to 
adopt measures in the field of economic and financial interests, the endeavour 
must be made to confine the powers delegated to narrow and well-defined 
limits, since measures of this nature have obvious political and social con
sequences;

2. The power to regulate laws corresponds to the Executive and in the 
exercise thereof the spirit and the letter of the law must be observed;

3. The delegation of legislative power can give rise to a virtual economic 
or financial dictatorship which works to the detriment and harm of the 
normal conditions of life for individuals and society.

M r. Justice S. M . M u r sh e d  of Pakistan said that the idea of an 
Ombudsman had been at the back of peoples’ minds in India, Pakistan 
and countries of this region. He felt the system was very useful and 
should be included in the Committee’s recommendations.
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Delegated
Legislation

1 10



ft
iclusions

Dr. N . d e  So u z a  Sa m pa io  of Brazil agreed that delegated legis
lation was a necessary evil. He suggested that the less developed 
countries might be advised to adopt the system obtaining under the 
Italian Constitution of “ internal ” delegation whereby a committee 
of the Legislature was empowered to  legislate without the need for 
approval in full assembly. He recommended that the setting up of 
parliamentary committees of inquiry should be a right of the minority, 
where a request by a third or quarter of the Members of Parliament 
was sufficient for the establishment of a committee.

The R a p p o r t e u r  said that sub-committee A would be ready with 
its draft proposals shortly. Sub-committee B would be meeting im
mediately after the adjournment and it was hoped that they would have 
their draft proposals ready by the afternoon so that the final drafting 
committee would be able to  try to combine the proposals from the two 
sub-committees and put up draft conclusions to the full Committee 
on Friday morning.

Friday, December 14,1962

09.00—12.00

The C h a ir m a n  opened the session by thanking the two sub-com- 
mittees which had been nominated to undertake the preliminary work 
for the drafting committee, which was composed of the officers of 
Committee II. The draft conclusions had now been circulated and 
were submitted to delegates for approval or amendment.

Mr. S. M a c Br id e  of Ireland, the Chairman of sub-committee A, 
then stated that the draft conclusions bore no resemblance to the 
text of the proposals submitted by the sub-committee to the drafting 
committee, and asked for the original text of the sub-committee 
to be circulated to all delegates.

A long discussion ensued in which there was a measure of difference 
among delegates as to the right procedure to be followed.

It was pointed out by the C h a ir m a n  that the drafting committee 
was responsible for submitting to the full Committee the draft con
clusions. In carrying out their task they had had valuable assistance 
from both sub-committees whose proposals they had used in preparing 
the draft conclusions. Mr. R . R a m a n i of Malaya voiced a widespread 
feeling among members of Committee II that the texts of the sub
committees’ work should have been circulated.

The principle was eventually agreed that the Committee should 
work from the draft conclusions of the drafting committee but that 
due consideration would be given to any of the recommendations 
proposed by the sub-committees not included in the draft conclusions.

The texts of the proposals of the two sub-committees were later 
circulated to members of the Committee.



The Committee proceeded to examine the draft Conclusions clause 
by clause. Dr. J. Y epes d e l  P o z o  of Ecuador would have preferred the 
title of the Committee’s draft Conclusions to read “ Control by the 
Legislature and the Courts of Justice over the Executive ”, but the 
C h a ir m a n  ruled that the title had already been finally adopted and 
that discussion thereon could not be reopened. In regard to the 
preamble, on a suggestion made by Mr. P er  T. F e d er spiel  of Den
mark, it was agreed that the wording should be altered to “ effective 
safeguards against possible abuse of po w er.. .  ” to avoid the narrower 
phrase “ rights of the individual ”.

Chief Justice T. W o l d  of Norway did not like the last two sen
tences of clause 1 and proposed that the last sentence should be deleted. 
Judge H. H. Cohn of Israel agreed and proposed that this clause 
should merely read “ Judicial control must be effective, speedy, simple 
and inexpensive ”. The motion was put to the vote and carried.

I t was agreed that a proposal from Judge J. E. L u m b a r d  of the 
United States that the International Commission of Jurists should 
make an inquiry into the facts regarding judicial independence in 
various countries of the world and publish a report on its findings, 
should be sent separately as a resolution of the Committee to the 
Chairman of the Congress.

In clause 2, Mr. R. Degouy of France proposed that the sentence 
should read “ The exercise of judicial control demands full inde
pendence of the Judiciary and complete professional freedom for 
lawyers ”. Dr. F. E. G u a n d iq u e  of Nicaragua strongly supported 
this motion, which was unanimously carried.

A lengthy discussion now took place on clause 3, which differed 
substantially from the original text of Sub-committee A.

Messrs. C o h n  and R a q a z  wished to delete the first sentence in 
clause 3, while Messrs. M a c B r id e  and T r ik a m d a s  did not favour 
the wording in the draft conclusions at clause 3 (a) and (b). M . R .  
D e g o u y  of France would have liked to see clause 3 (c) of the draft 
conclusions deleted, while Dr. J. d e l  Y epes  P o z o  of Ecuador wished 
for the whole of clause 3 to be deleted. A motion rephrasing clause 3 
brought by Dr. A. L ea l  M orales  of Columbia, and supported by 
D r . E. C aceres-L e h n h o f f  of Guatemala, was not adopted.

It was agreed that a motion by Chief Justice L. N e g r o n  F e r n An d e z  
of Puerto Rico on the safeguarding of the fundamental rights of the 
people to a free press should be submitted to the Chairman of the 
Congress.

Friday, December 14,1962

15.00— 19.00

The R a p p o r t e u r  said that during the adjournment he had sat 
down with Messrs. M a c Br id e  and C o h n  and that they had worked
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out a new draft for clause 3. The revised draft, which included two 
new clauses, read as follows:

(a)  The Executive acts within the powers conferred upon it by the 
Constitution and such laws that are not unconstitutional.

(b) Whenever the rights, interests or status of any person are infringed 
or threatened by executive action, such person shall have an inviolable right 
of access to the courts and unless the court be satisfied that such action was 
legal, free from bias and not unreasonable, he shall be entitled to appropriate 
protection.

(c)  Where executive action is taken under discretionary power the Court 
shall be entitled to examine the basis on which this discretion has been exer
cised and whether it had been exercised in a proper and reasonable way.

(d)  The powers validly granted to the Executive are not to be used for 
collateral or improper purposes.

4. In establishing the purpose for which a power has been used it should 
be for the court to decide on evidence whether any claim not to disclose 
State documents is reasonable and justified.

5. When the infringement complained of is one affecting human rights, 
the courts should be entitled to take into consideration, at least as an element 
of interpretation and as a standard of conduct in civilised communities, the 
provisions of the Universal Declaration of Human Rights adopted by the 
United Nations.

In a discussion on this revised text a proposal by Chief Justice 
W o o d in g  of Trinidad was adopted; this was that the words “ and in 
accordance with the principles of natural justice ” be added to clause 3.

M. R. Degouy of France was in general agreement with the revised 
clauses but had some misgivings as to how the new clauses 4 and 5 
would work in practice. Mr. P. Trikamdas of India would have 
preferred a reference in clause 3 (b) to the need for a fair hearing in 
accordance with the rules laid down in the Conclusions o f the New 
Delhi Congress. Professor A.-J. M ast of Belgium suggested deleting 
the words “ laws that are not constitutional ” from clause 3 (a), but 
the Rapporteur explained that these words had been included at the 
insistence of Dr. L. Carneiro of Brazil to cover the case of South 
American countries in which Presidential decrees had the same status 
as laws. The revised text o f Clauses 3, 4, and 5, was adopted by the 
Committee. With regard to the last two clauses of the Draft Con
clusions, now renumbered 6 and 7, a proposal by Judge H. H. Cohn 
of Israel was adopted, that the first phrase of Clause 6 on the nexus 
between the Judiciary and the Executive should be dropped as 
seeming to sanction such a nexus. Also in Clause 6, Mr. C. A. Cassel 
of Liberia spoke strongly in favour of substituting the word “ neces
sary ” for “ desirable ”, and for ending the clause with the words 
“ such an international tribunal be a World Court of Human Rights 
whose writ would be effective in every jurisdiction ”. Professor B. N. 
Esen of Turkey supported this proposal, which was adopted.

The Committee adjourned for a short time whilst the R a p p o r t e u r  
discussed with Judge H. H. C o h n  of Israel and Professor A.-J. M ast

I ' M



of Belgium the draft Conclusions alongside the proposals of sub
committee B. A revised text was worked out and put before the 
reassembled Committee. This text reads as follows:

1. The complexity of modern society may necessitate the delegation of 
legislative power by the Legislature to the Executive, particularly where 
requirements of fair practice demand frequent changes or where the Legis
lature cannot be reasonably expected to deal with technical details.
2. Any act by which such legislative powers are delegated should carefully 
define the extent, purpose and, where necessary, the reach of delegated legis
lation and should provide for the procedure by which it can be brought into 
effect.
3. Delegated legislation should always be fair and reasonable and should be 
drafted in general terms. In no circumstances should it deviate from general 
principles of legislation or from the directives laid down by the Legislature.
4. To ensure that the Executive should loyally discharge its legislative 
mandate, the Legislature should entrust appropriate organs, such as standing 
committees with the task of scrutinizing all delegated legislation and reporting 
to it at fixed intervals the results of their scrutiny.
5. A high official, such as the Ombudsman in the Scandinavian countries 
and New Zealand, should be appointed by the Legislature either for a fixed 
period or for the duration of the Assembly. He should be entirely independent 
of the Executive, be responsible only to the Legislature and be remunerated 
directly by it. He should be entitled, and under obligation, to act either on 
his own initiative or at the request of the Legislature or on complaints from 
an individual. He should have full access to all government documents and 
files. He should have the power of summoning and examining witnesses as 
in a court of law. His report should be made at least once a year and should 
be given due publicity.
6. Attention is called to the power of the Legislature to exercise control 
through its right to appropriate public money. Such control can be strengthened 
by a High Official, like the State Controller in Israel, who exercises control 
over expenditure of public money and over the legality of Executive’s actions 
in general.

Mr. A. W a d e  of Senegal wished to propose a preamble to part B 
to the effect that there should be no collusion between the Legislature 
and the Executive for the passage of legislation designed to cover 
Executive excesses and that citizens should be enabled to demand the 
annulment of such laws. This motion was not adopted.

Mr. D . H oy te  of British Guiana wished to amplify clause 2 with 
the object of including four broad principles viz, the principles of 
publicity, of ratification, of responsibility for delegated legislation and 
of review. The R a p p o r t e u r  said that the principle of publicity was 
implied in the “ general principles of legislation ” in clause 3. Review 
by the scrutinizing committee was provided for in clause 4. He 
thought from the earlier debates that members of the Committee were 
not especially in favour of a posteriori control.

Dr. J. T. Nabuco of Brazil expressed concern over the delegation 
by Parliament o f powers to legislate.

In clause 5, Chief Justice T. W old of Norway was supported by 
Mr. MAcBRiDEoflrelandinhis proposal that thewords “ ontherequets 
of the Legislature ” be deleted. Mr. N. S. Marsh of the United
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Kingdom pointed out that members of Parliament could always bring 
complaints in their individual capacity. The proposal was adopted.

Mr. Justice J. B. M a r c u s-Jo n es  of Sierra Leone proposed that the 
Ombudsman be appointed for life. Judge H . H . C o h n  of Israel 
agreed that it should be for a fixed period. Both Professor E . H a m bro  
of Norway and Judge J. E . L u m b a r d  o f the United States, however, 
cautioned against having too absolute a rule on this point, and the 
motion was not adopted.

On claused it was decided to drop the specific reference to the State 
Controller in Israel who, Judge H. H. C o h n  of Israel said, was a kind 
of Auditor-General and Ombudsman combined. The clause in its 
final form related only to control of public money and not to control 
o f executive action in general.

The numerical order o f the clauses in Part B were slightly changed 
before agreement was reached on these final Conclusions.

The proceedings were brought to a close by Mr. Justice J. T . 
T h o r so n  of Canada, the Honorary President of the International 
Commission of Jurists, who thanked, on behalf of Committee II, 
the Chairman and Rapporteur and officers o f the Committee for the 
work they had done.
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Tuesday, December 11,1962
15.00— 18.00

The Chairman opened the deliberations of the Committee by 
drawing attention to the second paragraph of the Declaration of 
Delhi which recognized the Rule of Law as a dynamic concept for the 
expansion and fulfilment of which jurists are primarily responsible. 
He said that it was the duty of lawyers, being endowed by virtue of 
their profession with a special understanding of what is right, to 
crusade for the advancement of positive law to a point where the civil 
and political rights of the individual will be guaranteed and his 
legitimate aspirations will be realized. He then invited the Rapporteur 
to make a short statement under the headings “ How Many Lawyers ? ” 
and “ Representation of the Indigent ” before the Committee em
barked on a discussion of these subjects.

The R apporteur then made some brief preliminary remarks. He 
referred particularly to the Introduction to the Third Committee in 
the Working Paper, which, he observed, was self-explanatory.1 He 
said that the delegates at New Delhi and at Lagos sought to establish 
certain minimum Rule of Law standards. In this respect there was a 
departure in the present Working Paper in that the Conclusions 
suggested reflected not only minimum standards but also desirable 
goals for the attainment of which lawyers should work. In regard 
to “ How Many Lawyers ? ”, he wondered whether in view of the 
diversity of the answers to the Questionnaire received on this question 
and the varying conditions in different countries it was possible for 
the Third Committee to arrive at any general decision. In regard to 
“ Representation of the Indigent ” he observed that the Third Com
mittee was fortunate to have available the Special Report of the 
International Legal Aid Association.

1 This referred to the Role of the Lawyer in Government and see Delhi Con
clusions, Committee IV and Lagos Conclusions Committee III, supra pp. 12 and 20 
respectively.
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D r . Se r g io  D o m in g u e z  of Mexico said that it was important to 
emphasize not only the number of lawyers but also the quality of 
lawyers and their distribution. He had in mind the position in Mexico 
where there was a concentration of lawyers in thickly populated 
centres while there was a serious shortage o f them in the provinces. 
Where there was a concentration of lawyers quite a different type of 
problem existed, namely the undermining of professional standards 
arising from severe competition.

Dr. J ose Ba r bo sa  d e  A l m e id a  of Brazil said that his country too 
was faced with the problem of an excessive number of lawyers. This 
was attributable to the great number of ill-equipped law schools, each 
issuing many diplomas every year. W ith a view to remedying the 
situation a new set o f rules governing the Brazilian Bar was expected 
to be adopted very soon. After their adoption a law school diploma 
would no longer suffice and prospective lawyers will have to undergo a 
training of at least two years in a law office before handling cases 
independently. It was hoped that this measure would not only raise 
the professional standards and income level of lawyers but would 
serve to discourage many having only an incidental interest in the law 
from seeking admission to the profession. He felt that there were 
distinct disadvantages arising from an excessive number of lawyers 
and such a situation had to be remedied.

M r. F o u a d  A t a l l a  of Jordan said that in contrast to Brazil his 
country suffered from a shortage of lawyers. It should not be so much 
the concern o f this Committee to discuss the number of lawyers as 
their quality and standards. He suggested that this Committee recom
mend that a high standard of education be required before a student 
was admitted into a law school.

Mr. A d e n e k a n  A d e m o la  of Nigeria, dealing with the newly 
independent countries of Africa, pointed out that these countries 
suffered from an inadequate number of lawyers, particularly as, with 
independence, there was a definite need for legally trained personnel 
in many fields. Even in his own country where there were more 
indigenous lawyers than in all the other countries of Africa combined 
there was no problem of excess. There was, however, the problem of 
distribution already mentioned by Dr. Dominguez. In regard to the 
admission of more lawyers of a suitable standard to meet the problem 
o f the countries which had emerged from former colonial Africa, he 
felt that this could be better discussed under “ Ethics; Admission; 
Discipline ”. He added that this Committee should also consider the 
difficulties arising in countries where there were insufficient lawyers in 
relation to the exercise of the right o f an arrested person to consult a 
legal adviser o f his own choice.

Dr. Je a n -F l a v ie n  L a l iv e  of Switzerland emphasized that this 
Committee should resist the temptation of recommending a kind of 
lawyer malthusianism and should be careful not to create the im
pression that the legal profession was an exclusive club. He opposed 
restrictive practices, but agreed with Mr. A ttala that the remedy lay
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in the improvement of recruitment levels. He also supported the view 
of Dr. De Almeida that an adequate period of practical training was 
important.

Mr. R obert G. Storey of the United States agreed with Dr. De 
Almeida that there was a problem of overcrowding of the Bar in many 
countries. He did not however believe in any arbitrary limitation of 
numbers. He felt that if the problem of how to produce lawyers of 
better quality imbued with the ideals of the profession and attuned to 
the changing conditions of society was solved, problems of number 
and distribution would take care of themselves. He also outlined the 
steps taken by the American Bar Association to ensure satisfactory 
standards of admission.

D r .  M a n u e l  A b r e u  C a s t il l o  o f  P u e r to  R ic o  d e ta ile d  th e  m e th o d s  
b y  w h ic h  a d e q u a te  s ta n d a rd s  o f  a d m iss io n  to  th e  p ro fe ss io n  w ere  
e s ta b lish e d  a n d  m a in ta in e d  in  h is  c o u n try . H e  re f e r re d  to  th e  in h e re n t 
p o w e r  o f  th e  S u p re m e  C o u r t  o f  P u e r to  R ico  to  re g u la te  th e  p ra c tic e  
o f  th e  leg a l p ro fe ss io n . H e  sa id  th a t  a s  m e m b e rsh ip  o f  th e  B a r 
A sso c ia tio n  w as o b lig a to ry , th e  A sso c ia tio n  w as  in  a  p o s i tio n  to  
e n su re  th a t  h ig h  p ro fe ss io n a l a n d  m o r a l  s ta n d a rd s  w e re  m a in ta in e d . 
I n  a n sw e r to  a  q u e s tio n  f ro m  th e  R a p p o r t e u r  h e  sa id  th a t  la w  sch o o ls  
in  P u e r to  R ic o  w e re  a c c re d ite d  n o t  b y  th e  g o v e rn m e n t b u t  b y  th e  
S u p re m e  C o u r t  a n d  th a t  n o  p e rs o n  c o u ld  s it f o r  a  b a r  e x a m in a tio n  
u n le ss  h e  w as a  g ra d u a te  o f  a  u n iv e rs ity  re c o g n iz e d  b y  th e  S u p rem e  
C o u r t.

The Chairman observed that judging from the trend of the dis
cussion it seemed to him that the basic question was not “ How many 
lawyers ? ” but rather “ What sort of lawyers ? ”. He felt it might be 
desirable to include in the Conclusions of the Committee some kind 
of appeal to the jurists of the world to be guided in their professional 
activities by a humane, altruistic and idealistic spirit regardless of 
whether there was a shortage or surplus of lawyers.

Mr. G eorge N. Lindsay  of the United States observed that as 
society grew more complex a larger number of legally trained personnel 
was required to cope with the increasing problems in the law, in 
administration, in industry and in business, while D r. Luis Quine  
A rista of Peru remarked that the problem of the number of lawyers 
would depend on the peculiarities of and the conditions prevailing in 
each individual country. They were both basically in agreement with 
the Chairman that the real problem was not “ How many lawyers ? ” 
but rather “ W hat sort of lawyers ?

M r. Enoch  D ombutschena of Southern Rhodesia pointed out the 
peculiar problems of his own country where the Bar was composed of 
white lawyers and there was only one African barrister. These prob
lems, he said, would be heightened when Southern Rhodesia gained 
independence. A means would have to be found to produce the 
greatest number of lawyers in the shortest possible time.

Mr. G . E. G arrett of the United Kingdom thought that the 
number of lawyers should be self-regulated by the demand, subject
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of course to two prerequisites, the maintenance of the requested 
standard of qualification and of a fair standard of remuneration.

Dr. A m e l it o  M u t u c  o f  th e  P h il ip p in e s  fe lt th a t  i t  w as  n ece ssa ry  
firs t o f  a ll to  d e te rm in e  “ th e  R o le  o f  th e  L a w y e r in  a  C h an g in g  
S o c ie ty  ” , w h ic h  w as  th e  r e a l  su b je c t o f  in q u iry  fo r  th is  C o m m itte e  
b e fo re  f in d in g  o u t  w h e th e r  th e r e  w e re  to o  m a n y  o r  to o  few  law y ers . 
F o r  i t  w as th e  re sp o n s ib ili t ie s  o f  law y e rs  in  a  c h a n g in g  so c ie ty  th a t  
s h o u ld  d e te rm in e  th e  n u m b e r  o f  law y e rs  re q u ire d . Dr. A lb erto  
H e r r a r t e  G o n z Al e z  o f  G u a te m a la , Dr. O sv a ld o  I l l a n e z  Be n it e z  
o f  C h ile  a n d  M r . P . A . C u m m in g s  o f  B rit is h  G u ia n a  sp o k e  in  s u p p o r t  
o f  th is  v iew .

Dealing with this point o f view, the C h a ir m a n  agreed that the 
main question for this Committee to determine was undoubtedly the 
functions and duties of a lawyer in a changing society. However, since 
some sort of order must be followed, it was decided to proceed on the 
basis of the Working Paper which contained sound suggestions and 
sought to evaluate principles of sufficiently general application and 
acceptability. He drew attention to the specific proposition put for
ward at the end of Section II of the Working Paper, namely “ Repre
sentation of the Indigent ” . It read:

“ The Rule of Law requires professionally competent lawyers who are available
to, and do in fact, represent the whole community regardless of race, religion,
political persuasion or other difference.. . ”

This suggested proposition, he said, made it clear that those who 
drafted the Working Paper had no intention of establishing a right 
rule as to the number of lawyers in any country. The stress was on 
competence and quality rather than on numbers.

A fte r  P ro fe s so r  C o n s t a n t in  Sim a n t ir a s  o f  G re e c e  h a d  m a d e  
so m e  o b se rv a tio n s  o n  th e  sam e  lin e s  a s  th e  C h a irm a n  b u t  w ith  spec ia l 
re fe re n c e  to  h is  c o u n try , th e  C h a ir m a n  sa id  th a t  th e  C o m m itte e  
c o u ld  p a ss  o n  to  S e c tio n  I I  e n ti tle d  “ R e p re s e n ta tio n  o f  th e  In d ig e n t ” 
w h ich  w as in  fa c t b e in g  c o n s id e re d  c o n c u rre n tly  w ith  S ec tio n  I.

Mr. L u c ia n  G. W e er a m a n tr y  of Ceylon said that from the 
observations made it appeared clear that the general sense of the 
Committee was that if  there were to be any restrictions whatsoever 
placed on admission to the legal profession, it should be on the basis 
of quality and not quantity. He agreed with Dr. Lalive that it might 
be dangerous to arrive at any conclusion which would give the legal 
profession the appearance of an exclusive club. If  his assessment of 
the general view was correct, namely that restrictions should be im
posed only through the raising o f standards, it might be advisable 
to follow the suggestion of Mr. Adenekan Ademola that Section I, 
namely “ How many lawyers ? ” was considered more specifically under 
“ Ethics; Admission; Discipline ”.

Dr. Se r g io  D o m in g u e z  of Mexico said that as no definite answer 
could be given to the question “ How Many Law yers?”, he would
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suggest the following answer as suitable: “ As many lawyers as may be 
required to ensure strict compliance with the principle that the whole 
community should be represented, provided that each lawyer satisfies 
the personal requirements necessary for him to be regarded as suitable 
and capable of coping with the type of problems he is likely to en
counter He felt that in this way the answer, without mentioning 
numbers, would refer to the qualifications necessary, including ethics 
and personal ability.

Mr. A d e n e k a n  A d e m o la  of Nigeria, speaking on “ Representation 
of the Indigent ” in developing countries, said that in his view it was 
the Bar in such countries rather than the State that should, as a 
humanitarian effort, take upon itself the responsibility of preparing 
and working out a scheme whereby assistance could be rendered to the 
indigent. He could not recommend that the State in most countries 
in Africa be burdened with vast legal aid schemes when there were 
many more urgent needs that called for priority. He deprecated the 
tendency of senior members of the profession to avoid accepting briefs 
on behalf of the indigent.

The C h a ir m a n  observed that it was clear from an examination of 
the suggested conclusion at the end of Section II that the International 
Commission of Jurists had gone into the core of the m atter of respon
sibility for legal aid. It stated that the primary obligation for providing 
this service rested on lawyers as individuals, as was emphasized by 
Mr. Adenekan Ademola. Secondly, Bar Associations, through which 
the individual efforts of lawyers are channelled, are mentioned, and 
lastly, governments, whenever, of course, their financial resources 
permit. He felt that the Judiciary might well have been added to this 
recommendation so that it could read “ Individuals, Bar associations, 
the Judiciary and governments ”.

Dr. M a n u e l  A b r e u  C a s t il l o  of Puerto Rico felt that a reference 
to the cooperation of the public should be added and the C h a ir m a n  
agreed that the suggestion was sound.

Dr. Luis Q u in e  A r ist a  of Peru and Dr. M a n u e l  A b r e u  C a stil lo  
of Puerto Rico then explained the system of legal aid obtaining in their 
respective countries.

The R a p p o r t e u r  said that there were many instances where 
lawyers could render legal assistance to sections of the community 
more effectively by influencing legislation than by appearing in Court 
and he gave illustrations from the history of his country.

Mr. Ba h r i G u ig a  of Tunisia, dealing with the situation in Morocco, 
Algeria and Tunisia, commended the manner in which lawyers in those 
countries rendered legal aid notwithstanding the fact that poverty was 
very widespread in this area. He also emphasized the importance of 
studying the general problem of the indigent and his representation 
rather than examining the peculiar problems of each country. He said 
that if the general problem was studied, and general decisions were 
arrived at, solutions could always be found for the particular prob
lems of each country.
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Dr. M a r ia  E u g e n ia  V a r g a s  So l er a  of Costa Rica suggested that 
a phrase be added to the proposition put forward in the Working Paper 
as a summary to Committee III Section II so that the first sentence 
would read: “ The Rule of Law requ ires.. .other difference, so that 
the lawyer is inspired to act as an apostle o f the Rule o f Law and is 
not deterred by the prospect o f a practice in the capital, in the country, 
in town, or in an inhospitable area from giving an impetus to and 
promoting the Rule of Law

Wednesday, December 12,1962

09.00—12.00

Mr. R o l f  C h r is t o ph e r s o n  of Norway, Secretary-General of the 
International Legal Aid Association, said that as the memorandum of 
his Association setting out the basic principles of legal aid and the 
characteristics of existing legal aid plans had already been circularized, 
he wished to make only a few observations. The conditions that must 
exist before a legal aid plan could work satisfactorily seemed to be 
the existence o f (1) legally enforceable rights, (2) a sufficiently large 
number of lawyers, (3) a legal profession accepting that it had a duty 
to supply legal aid to indigent persons and (4) an adequate national 
economy capable of financing a legal aid plan. He pointed out that 
many countries which had now developed legal aid systems started in 
a relatively modest way thanks to  the efforts of a few dedicated 
individuals. It was therefore wrong to be sceptical about legal aid 
on the ground that it was impossible at present to set up a system 
which completely satisfied existing requirements. He suggested that 
the establishment of legal aid centres was perhaps one o f the most 
economical and practical ways of starting a legal aid scheme and he 
explained the different ways in which a legal centre could function.

Mr. C. H. B r ig h t  of Australia supported the suggestions of 
Mr. Christopherson but also agreed with Mr. Adenekan Ademola that 
the obligation to render free legal aid was only co-extensive with the 
means available to discharge it. He urged that the whole scheme of 
legal aid should be administered by the Bar with such monetary 
contribution from the government as may be proper and available.

Mr. Y o n g -P u n g  H o w  of Malaya emphasized the financial diffi
culties which the legal profession in many countries would have to face 
if it undertook the entire responsibility for legal aid and stressed that 
it was important for the lawyers o f such countries to arrive at suitable 
arrangements for financial assistance with their respective govern
ments.

Dr. O sv a ld o  I l l a n e z -B e n it e z  of Chile expressed the view that so 
far as the underdeveloped countries of Latin America were concerned, 
the best method would be for the State to finance the legal aid system, 
since the Bar Associations alone could not bear the cost involved. He 
explained how the legal aid system worked in Chile and said that a



portion of court fines was set apart for financing legal aid. H e  was 
followed by Professor E u r ic o  d e  F ig u e r e id o  of Brazil and Dr. H il t o n  
M assa  of Brazil, who explained how the Brazilian systems worked.

M r. B e n ja m in  D ’A lm eid a  of Dahomey described the problems 
relating to legal aid in his country which arose from the great shortage 
of lawyers. All the lawyers were concentrated in Cotonou, and at 
present there were only six of them. He drew attention to the fact 
that legal aid was necessary not only for the indigent but also in the 
increasing number of political cases that were coming up for trial in 
newly independent countries.

The Chairman, referring to the suggestion of Mr. D ’Almeida of 
Dahomey that legal aid should be provided in political cases as well, 
drew the attention of the Committee to the words “ political per
suasion ” in the proposition put forward in the last paragraph of 
Section II in the Working Paper. He then referred to the observation 
of Mr. Amelito M utuc of the Philippines that the outstanding matter 
for consideration by this Committee was the role of the lawyer in a 
changing society and expressed the view that this m atter could be 
examined in sufficient detail under Section V entitled “ The Organized 
Bar and Law Reform ”. For this reason he would close the debate 
on Sections I and II with a request that delegates submit in writing their 
suggestions on drafting so that these may be taken into account in 
the final draft that would be submitted to the Committee for approval.

Dr. Se r g io  D o m in g u e z  of Mexico opening the discussion on 
“ Ethics; Admission; Discipline ”, suggested that the Committee con
sider the possibility o f drafting a universally applicable text setting 
forth not only the obligations of the future lawyer in the country in 
which he would practise, but a series of general principles to serve as 
a professional guide to all lawyers of the world.

Mr. A. N. Ba k o u s h  of Libya, Vice-Chairman of the Committee, 
took the Chair.

Dr. C a r lo s  T o v a r  G u t z l a f f  of Bolivia said that the Bolivians 
were most anxious to know what conclusions would be reached and 
what recommendation would be made on this subject as their country 
was undergoing certain changes since 1962 as a result of which the 
legal profession had been seriously affected. He agreed with 
Dr. Dominguez that the promises given or oaths taken on becoming 
a lawyer should be universal. The lawyer should, inter alia, undertake 
to defend the Constitution of the State.

Mr. E d w a r d  St . J o h n  of Australia agreed with Mr. Mutuc and 
expressed the view that the conclusions of this Committee should 
start with some definition of the lawyer’s role. Thereafter the par
ticular steps by which the role might best be fulfilled could be set out. 
He said that he had prepared a rather lengthy preamble to the Con
clusions which he read out and invited the Committee to consider it. 
The draft preamble stated, inter alia, that the role of the lawyer was 
to preserve by his knowledge of the law and skill in its application a 
stable and peaceful social order and to provide for the administration
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of justice. But in a rapidly changing world the lawyer must be liberal 
and progressive as well as conservative.

Mr. L u c ia n  G. W e er a m a n tr y  o f Ceylon felt that the preamble 
was well considered and carefully drafted and suggested that it might 
be adopted subject to such amendments as the Committee would wish 
to make. He however thought that if it was decided to have a pre
amble, there should be included in it some references to the Con
clusions of the Fourth Committee at Delhi and of the Third Com
mittee at Lagos which reaffirmed the Delhi Conclusions.

Dr. A l b e r t o  H e r r a r t e  G o n z a l e z  of Guatemala observed that 
although the Working Paper stated in the first paragraph o f the 
section on “ Ethics; Admission; Discipline ” that the replies to 
the Questionnaire recognized that, to protect the reputation of the 
profession, morality must be observed in both the lawyer’s professional 
and his public life, there was no reference to morality in the accept
able goals set out in the last paragraph of the section. H e  also added 
that the Conclusions reached by the New Delhi Congress on this 
subject should be included among the generally acceptable goals.

Mr. A d e n e k a n  A d em o la  of Nigeria advocated the removal of 
restrictions on the admission of non-nationals and reciprocity in the 
matter of admission among countries having similar legal systems. 
He also urged the Committee to include in its conclusions a general 
statement that there should be no restriction of admission to the legal 
profession on racial, religious or political grounds. In the m atter of 
discipline, he stressed the importance of a lawyer being judged by his 
own peers, that is by a Bar association independent of the Executive. 
He felt that it should be obligatory for individual lawyers to become 
members of their respective Bar associations.

On a request by Mr. C h a r l e s  N jo n jo  of Kenya for a clarification of 
the expression “ civil punishments ” at the end of Committee III 
Section III on page 26 of the Working Paper,1 the R a p p o r t e u r  explai
ned that what was contemplated was punishment for civil contempt as 
distinguished from criminal contempt. He said that the emphasis in 
the sentence in question was on procedure and not on punishment.

Mr. G e r a l d  G a r d in e r  of the United Kingdom said that he 
entirely disagreed with the clause “ in the absence thereof the State 
should act instead ” at the end of Committee III Section III of the 
Working Paper.1 As former Chairman of the Bar Council of England, 
he felt strongly that the discipline o f the profession ought to be in the 
hands of the profession itself. But if there were countries where the 
Bar was not strong enough to discipline itself, then, he suggested, 
discipline ought to be in the hands of judges and not in the hands of 
government. Indeed, this clause directly contradicted the Conclusions 
reached at Lagos (See Conclusion 6 of Committee III). He agreed 
very much with what Mr. A d e n e k a n  A d e m o la  had said, but Mr. Ade
mola knew very well that there was a country not far from his own

1 See infra p. 151.
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where the law had recently been changed to allow representatives 
of the Executive to be on the body which controlled the legal pro
fession. He proposed substitution of “ the Judiciary ” for “ the State”.

The C h a ir m a n  re-occupied the chair. He said he was in complete 
agreement with the views which Mr. G e r a l d  G a r d in e r  had expressed 
in his absence and felt that no member of the Committee was in 
disagreement.

M r. St e fa n  O su sk y  of the United States said he intended to speak 
on the terms of reference of this Committee, namely, “ the Role of 
Lawyers in a Changing Society ”. We were now in a nuclear age and, 
as President Kennedy had said this year, we had entered the age of 
interdependence, having outgrown the age of dependence of nations. 
He expressed the view that the reference should be enlarged to “ The 
Role o f  Lawyers in a Changing World ”. The lawyer was probably 
best fitted, by reason of his training and experience in human affairs, 
to guide the nations of this new, interdependent world. He strongly 
advocated the alteration of “ Changing Society ” to “ Changing 
W orld ” . No matter what individual jurists felt, this Congress could 
not overlook the situation in those countries which were living in a 
world entirely different from ours. Whatwas happening to thequestions 
of admission and discipline in those countries ? In Europe there were 
12 such countries. As the Bar in those countries was organized on the 
Soviet pattern, he explained the manner in which admission to the 
profession itself was organized in the Soviet Union. He agreed with 
Mr. G e r a l d  G a r d in e r  that the government should have no power 
in matters of ethics, admission or discipline. Such governmental 
power, he said, could lead a country to the situation which exists in 
those 12 countries.

D w ellin g  o n  M r. A d e n e k a n  A d e m o l a ’s su g g es tio n s  re g a rd in g  th e  
re m o v a l o f  re s tr ic tio n s  o n  n o n -n a t io n a ls  a n d  re c ip ro c ity , th e  
R a p p o r t e u r  in q u ire d  w h e th e r  th e  S p a n ish -sp e a k in g  c o u n tr ie s  o f  
L a tin  A m e ric a  v iew ed  th e se  su g g es tio n s  w ith  fa v o u r . The C h a ir m a n , 
D r .  M a n u e l  A b r eu  C a s t il l o  o f  P u e r to  R ic o , D r .  A . H er r a r t e , 
G o n z Al e z  o f  G u a te m a la , D r .  O sv a ld o  I l l a n e z -B e n it e z  o f  C h ile , 
D r .  M a n u e l  M orales  DA v il a  o f  B o liv ia , D r .  Se r g io  D om In g u e z  o f  
M ex ico  a n d  D r . M a r ia  E u g e n ia  V a r g a s  So l e r a  o f  C o s ta  R ic a  th e n  
o u tl in e d  th e  p o s i t io n  in  th e i r  re sp ec tiv e  c o u n tr ie s . The p o s i t io n  as 
re g a rd s  th e se  tw o  q u e s tio n s  w as  b y  n o  m e a n s  s im ila r. W h ils t som e 
c o u n tr ie s  su c h  as  P e ru  h a d  re c ip ro c ity , su b je c t to  c e r ta in  re s tr ic tio n s , 
o th e r s , su ch  as  P u e r to  R ic o , h a d  n o  re c ip ro c ity  w ith  o th e r  L a tin -  
A m e ric a n  c o u n tr ie s . M a n y  sp e a k e rs  re fe r re d  to  th e  p a r t ic u la r  p ro b 
le m s  o f  th e i r  o w n  c o u n tr ie s  o n  th e  q u e s tio n  o f  re c ip ro c ity , b u t  i t  w as 
g e n e ra lly  a g re e d  th a t  th e  q u e s tio n  sh o u ld  b e  s tu d ie d  c lo se ly  w ith  a  
v iew  to  re c o g n iz in g  th e  p rin c ip le  o f  re c ip ro c ity  a s  f a r  a s  is p ra c tic a b le . 
I n  th e  c o u rs e  o f  h is  sp eech  D r . M a n u e l  M or a les  DAv il a  o f  B o liv ia  
r e fe r re d  to  sp ec ia l cases w h e re  i t  w as in  th e  in te re s ts  o f  ju s tic e  th a t  a  
fo re ig n e r  b e  d e fe n d e d  b y  a  la w y e r f ro m  h is  o w n  c o u n try  a n d  fe lt 
th a t  in  su c h  cases th is  a r ra n g e m e n t s h o u ld  b e  m a d e  p o ss ib le .
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Mr. F ouad  A talla of Jordan said that in his part of the Middle 
East there had been four conferences of Arab lawyers recently, at all 
of which resolutions were adopted accepting the principle of per
mitting a lawyer from one Arab country to plead or practise in 
another. This principle had, however, not yet been adopted by the 
governments of the Arab countries. The Conference also formulated 
a unified system of rules to govern the legal profession in the Arab 
countries, but all efforts to have legislation passed in those countries 
incorporating these rules had so far been unsuccessful.

Dr. Bahri G uiga of Tunisia referred to Mr. Osusky’s observation 
that the world had now proceeded from the stage of independence of 
countries to the stage of interdependence; he thought that this 
unfortunately did not apply to the Arab countries of N orth Africa 
which, in his view, were still at the stage of independence. M r A denekan 
Ademola’s suggestion of reciprocity in the matter of admission to the 
Bar would never find acceptance in these countries because the 
admission of such a principle could affect the sovereignty of the State. 
The legal profession was looked upon as an essential part, of the 
machinery for national development, and to permit non-nationals to 
become part o f that machinery might be dangerous to the State. 
However, he felt strongly that there should be no restrictions placed 
on the admission of nationals in their respective countries. He also 
supported the principle of permitting lawyers of one country to appear 
in individual cases in another country (although not members of the 
Bar of the latter country), particularly in political cases. He agreed 
with Mr. Gerald Gardiner that the internal affairs of the profession 
should be controlled by the profession itself and not by the govern
ment. He also agreed with Mr. Osusky that the Soviet-type system 
was the major danger that should be avoided. He finally expressed 
deep gratitude for the action taken by the International Commission 
of Jurists in the matter of Bizerta. This action, he said, made the 
Tunisian people feel that there was after all something more than 
physical might; that there were in the world people aware of the 
meaning of humanity, generosity and justice.

Mr. A. J. M. Va n  D al of the Netherlands said that in his country 
the exercise of the legal profession was restricted in principle to 
citizens. W hat was perhaps more interesting was that membership of 
the organized national Bar association was compulsory for every 
practising lawyer.

Wednesday, December 12,1962

15.00—18.00

Mr. B. D ’A lmeida of Dahomey said that a clear distinction should 
be drawn between the case where a client is told by the lawyer “ My 
fee will be x per cent of what you are awarded ” and the case where



the lawyer waits till the client has won damages before the fee is fixed. 
He said that in poor countries like his, most clients are unable to pay 
fees in advance and if  lawyers were to  insist on advance payments 
most clients would be unrepresented. The latter arrangement whereby 
the lawyer fixes his fee after the case is won should in any event be 
permissible.

Mr. N avroz B. Vakil of India condemned all forms of restriction 
on admission to the Bar as illiberal. He conceded that there may be 
practical limitations when i t  came to pleading in the language of the 
court or when the lawyer had had his training under a completely 
different system of law. But apart from the restrictions which such 
circumstances would necessitate, he urged that the Committee should 
strongly oppose any form of restriction, be it racial, religious or 
political or be it on the basis of citizenship. In regard to reciprocity, 
he said that in India there were effective reciprocal arrangements 
among the Bars of the different States. He also stressed the importance 
of an independent legal profession, and expressed the view that the 
profession should in all circumstances be independent not only of 
the Executive but even of the Judiciary.

The Chairman observed that there was general agreement on the 
deletion o f the words “ but in the absence thereof the State should act 
in stead”. He then closed the discussion on “ Ethics; Admission; 
Discipline ”.

Dr. M anuel  A breu Castillo of Puerto Rico said that the general 
views expressed seemed to him to indicate that the text should be 
amended as follows: “ The Bar association must be open to all 
qualified lawyers without discrimination based on race, religion, 
political persuasion or nationality ”.

Before opening the discussion on Section IV “ The Lawyer and his 
Client ”, the Chairman requested all those delegates who had any 
drafting suggestions to make to submit them in writing to the officers 
of the Committee so that they could be taken into account when the 
final text of the recommendations was drawn up.

The Chairman then referred to Clause VIII and IX of the Fourth 
Committee at New Delhi reproduced in the Working Paper at the 
beginning o f Committee III Section IV. He said that the replies to 
the questionnaire highlighted the importance of another matter which 
was not discussed at New Delhi, namely the confidential relation 
between the client and his counsel which seemed to be respected in all 
countries subject to certain well-defined exceptions. Speaking for 
himself the Chairman said that his conscience as a lawyer prevented 
him from accepting any exceptions to the professional duty to main
tain absolute secrecy about the clients’ confidences, however few and 
clear they may be.

Dr. M anuel A breu Castillo of Puerto Rico outlined the official 
position of the Puerto Rican Bar association in regard to the defence 
of persons associated with unpopular causes. The Puerto Rican Bar 
Association recognized that it was the duty of the profession as an
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institution to provide the most effective defence of such persons. He 
cited the instance, among others, of an important political trial in 1935 
where the accused were charged with attempting the overthrow o f the 
government. The persons appointed to defend the accused included a 
former governor of Puerto Rico, the then President of the Puerto 
Rican Bar Association and five or six of the most competent criminal 
lawyers in the country. He said that he cited this and other instances 
to show how much more effectively persons associated with unpopular 
causes could be assisted in their defence through an organized Bar 
association than through individual lawyers who may run certain 
personal risks in undertaking unpopular defences.

Mr. A denekan A demola of Nigeria said that whilst he agreed 
with the manner in which the topic “ The Lawyer and his Client ” was 
developed in the Working Paper, he felt that there were two matters 
in respect of which modification or expansion was necessary. The first 
was the extent of the lawyer’s obligation to his State in regard to pro
fessional disclosures and the second was in respect of the right of the 
client himself against his lawyer. He suggested that the lawyer’s 
obligation to his State in regard to professional disclosures was a 
difficult ethical question. To what extent was there an obligation upon 
him to give information to the State on tax evasion, breach of exchange 
control regulations and other matters affecting the interests of the 
State? In political matters, was there a greater obligation to give 
information in countries where the lawyer had taken an oath to 
uphold the Constitution? These were some of the problems which 
the Committee would have to address its mind to, bearing in mind, 
of course, all the time, the lawyer’s duty to his client. As regards the 
second matter, he said that it would be desirable for an International 
Congress like the present one to consider the question of the lawyer’s 
liability towards his client in respect of negligent acts and his obliga
tions in respect of clients’ funds or property entrusted to him.

Mr. H. J. R ivierez of the Central African Republic expressed his 
personal satisfaction over the manner in which Section IV had been 
dealt with in the Working Paper. He felt that this section of the con
clusions would have a great impact on his country where there was 
no separation of the Judiciary from the Executive and where there 
were practically no lawyers until 1946. The first lawyers to set them
selves up in practice experienced great difficulty in finding clients, who 
had yet to learn to repose implicit confidence in their lawyers. Par
ticularly where his country was concerned, he attached great impor
tance to the development of the principles concerning the lawyer- 
client relationship.

Mr. A. N . Bakoush of Libya said that he was unable to agree 
with a view that had been earlier advanced by Mr. Adenekan Ademola 
that a lawyer should not defend an accused who confessed to him 
that he had committed the crime. The lawyer must nevertheless give 
his client all legal assistance that he can properly give and should not 
act as a judge himself.



Mr. G e o r g e  N . L in d sa y  of the United States observed that in an 
adversary system where the lawyer regarded it as his prime duty to 
present in every proper way the case of his client, an exception should 
be made in the case of a public prosecutor who was under a different 
standard of conduct. He had to perform a dual function, for, in 
addition to providing the adversary element, he had a fiduciary obli
gation to the state and to the accused not to use every method of 
obtaining a conviction but to make the achievement of justice his 
main aim. He thought it would be helpful to include a definite state
ment on the relationship of the public prosecutor to his client, namely 
the State.

D r . J ose B arbo sa  D e A l m e id a  o f  B ra z il a g re e d  w ith  th e  C h a ir m a n  
th a t  th e  ru le  o f  p ro fe ss io n a l sec recy  c o u ld  a d m it o f  n o  ex cep tio n . 
A n y  ex c e p tio n  w o u ld  b e  in c o m p a tib le  w ith  th e  R u le  o f  L aw , h e  sa id . 
D r .  E u r ic o  D e  F ig u e ir e d o  o f  B raz il ex p re ssed  h is  co m p le te  ag re e 
m e n t w ith  D r . D e  A lm eid a  a n d  p o in te d  o u t  th a t  in  B raz il i t  w o u ld  b e  
n o t  o n ly  re p re h e n s ib le  b u t  c r im in a l fo r  a  law y e r to  re v e a l p ro fe ss io n a l 
sec re ts , fo r  th e  B ra z ilia n  P e n a l C o d e  m a d e  i t  a n  offence fo r  a n  a tto rn e y  
to  re v e a l su c h  sec re ts  u n d e r  a n y  c ircu m stan ces .

M r. D u d l e y  J. T h o m pso n  of Jamaica agreed with the previous 
speakers and said that in his view it was entirely wrong for a lawyer, 
at any stage, whether before, during or after the trial, to disclose 
secrets confided to him by his client. Nothing could be more disastrous 
to the confidence that the public must repose in a lawyer than that it 
should be possible for the lawyer to be forced, or to be led, to disclose 
those sacred secrets. He supported Mr. Lindsay’ suggestion that 
something positive should be incorporated in the recommendations in 
regard to the public prosecutor and he felt that it was part of the 
public prosecutor’s duty to make available to the defence statements 
made by witnesses to the police which were in sharp contrast to their 
evidence in court. He also referred to the facts of the Peter Evans 
Case.

Mr. B. D ’A l m eid a  of Dahomey agreed with those speakers who 
considered that professional secrecy should be complete. This, he 
said, would be the only way in which the client could be expected to 
have complete confidence in his lawyer. Where, of course, a lawyer 
has been informed of plans to commit a crime he should inform the 
authorities just as any citizen was expected to do. He did not regard 
this as an exception to the rule of disclosures because in such cases 
the lawyer-client relationship had not yet arisen and there could be 
no bonds between a future criminal and a lawyer. A s regards the 
question whether a lawyer was obliged to assist a client who had con
fessed to a crime, he thought the answer was no. The lawyer alone 
was responsible and had the power to decide whether to accept a 
brief or not, although once he had accepted he could not relinquish it 
without valid reason. A  distinction had therefore to be drawn between 
a lawyer’s duty when a confession was made before the acceptance of 
a brief and his duty when it was made after acceptance. A  lawyer
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had the right to decide not to accept an indefensible brief. But if after 
acceptance of a brief he withdrew from the case at a critical stage, 
such conduct could be tantamount to an admission of his client’s guilt.

Mr. N avroz B. Vakil of India expressed complete concurrence 
with the Chairm an’s initial remarks regarding professional secrecy. 
The requirements of professional secrecy, he said, admitted of no 
exception and he could not support the Norwegian exception referred 
to under Committee III Section IV (at page 26 of the Working Paper).1 
Admitting exceptions would lead to chaos. He drew the analogy of a 
priest, who was not bound to disclose any information he obtained at 
the confessional. A man under emotional stress might make a con
fession, but yet there might be no evidence to connect him with the 
crime. He added that in India professional secrets enjoyed complete 
protection under both the Evidence Act and the Penal Code.

On a point of clarification Mr. A denekan  A demola of Nigeria 
explained that he did not intend to convey that it was the duty of a 
lawyer to disclose a confession to the State. The principal point he 
stressed was that the lawyer had the right to refuse a brief after a 
confession had been made to him.

The Chairman observed that on the basis of the opinions expressed, 
complete professional secrecy had been accepted as a general principle. 
If  exceptions did exist in certain countries, as in the specific case 
referred to in the Working Paper, it could be postulated as a desirable 
principle. He then closed the debate on Section IV.

Proceeding to Section V, “ The Organized Bar and Law Reforms ”, 
the Chairman expressed the view that it had been formulated in the 
Working Paper in a rather restrictive way. He felt that Section V was 
the one that embraced almost the entirety of the general theme 
assigned to the Third Committee, namely, the responsibility of 
lawyers in a changing world. Although this responsibility was 
referred under Committee III Section V as belonging to Bar associa
tions, he understood the responsibility in reality to be that of indi
vidual lawyers and not only of Bar associations.

Mr. Charles N jonjo of Kenya suggested that, in the proposition 
as formulated at the end of Committee III Section V of the Working 
Paper, the word “ substantially ” be deleted from the sentence “ A 
self-governing bar association must be substantially free of executive 
interference ”.1 He said that he made this suggestion having regard to 
his own views on the subject and to the views already expressed 
regarding the need for independent Bar associations. He added that 
in his country the Law Society actively interested itself in legislation, 
and all draft legislation was forwarded to the legal profession for 
suggestions and proposed amendments. The Law Society thus played 
an important role in guiding legislation.

The R apporteur invited the views of the delegates on Mr. N jonjo’s 
suggestion and inquired whether it was felt that Bar associations



should in all circumstances be free from executive control or that some 
exceptions were possible, for example, in the case of a Bar association 
which itself was discriminatory on grounds of race, religion or other 
difference. -

Dr. Jean-F lavien L alive of Switzerland agreed with Mr. Njonjo’s 
suggestion. Even in the instance cited by the Rapporteur it was not 
for the Executive to intervene, although intervention by the Judiciary 
might be allowed on the basis of enforcing clauses of the Constitution 
guaranteeing fundamental rights. As regards the word “ substan
tially ”, he pointed out that in the French text the word used was 
“ effectivement ” which had quite a different meaning. While the 
former implied the existence of certain exceptions, the latter excluded 
the possibility of any exception. He thought that the French text 
appeared to be nearer to what the Committee wanted than the 
English.

Dr. Jose Barbosa De A lmeida of Brazil said that so far as he was 
aware, there was no country where the legal profession was under 
the direct control of the Executive. In Brazil the basic principles 
relating to the organization of the Bar were regulated by law, which, 
however, dealt with organization only. The administration and 
execution of regulations relating to the profession were exclusively 
in the hands of the lawyers themselves. The regulations were con
cerned with admission, organization and discipline and prohibited 
activity in other fields such as politics and religion. There were, 
however, independent lawyers’ associations known throughout 
Brazil as Lawyers’ Institutes which were organized by the members. 
They provided effective collaboration, assistance and expert knowledge 
in the field of drafting legislation.

Mr. D udley  J. Thompson of Jamaica agreed with Mr. Njonjo. He 
pointed out a difficulty that existed in some ex-colonies, namely that 
the Bar associations were composed of practising lawyers as well as 
government lawyers such as the Attorney-General, Director of Public 
Prosecutions and crown counsel. The government lawyers had close 
ties with the Executive. He felt that if a Bar association were to make 
an effective contribution in the field of legislative reform, government 
lawyers should be excluded.

A  discussion initiated by Mr. Adenekan  A demola of Nigeria 
followed as to whether it would be preferable to substitute “ executive 
control ” for “ executive interference ” .

Mr. B. D ’A lmeida of Dahomey felt that saying that a Bar associa
tion should be self-governing did not mean that the authorities must 
be forbidden to have any say as regards the profession. Forbidding 
every form of intervention by the Legislature or the Executive would 
result in a distinction made between lawyers and other citizens. In 
his opinion, what the autonomy of the Bar meant was that matters of 
admission, matters concerning the exercise of the profession and 
disciplinary matters were questions for the Bar itself. He appreciated 
the fear expressed by the R apporteur that a Bar association might
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itself be discriminatory. There was a real danger of this happening 
in countries where the indigenous lawyers did not constitute the 
majority of the members of the Bar association. This danger could 
be offset by control by the Judiciary as in France, where a person 
possessing the requisite qualifications who was refused admission by 
the Bar association could appeal to the Courts against the refusal.

Thursday, December 13, 1962

09.00—12.00

The Chairman opened the day’s proceedings by thanking all those 
delegates who submitted drafting suggestions in writing for their 
co-operation. He thanked in particular M r Edw ard  St. John of 
Australia for the excellent draft he had submitted covering the four 
subjects that had already been discussed. The officers of the Com- 
mitte had considered all suggestions, both oral and written, and it was 
hoped to submit a new draft based on these suggestions as soon as 
possible for final consideration tomorrow.

As regards the suggested conclusion under Section V, he personally 
felt that the text in the Working Paper was weak and inadequate. He 
felt that this aspect of the lawyer’s mission should not be restricted to 
Bar associations, for more important even than the duty of the Bar 
associations was the duty of each and every lawyer in the world by 
virtue of his profession. This Congress being held at the present time 
was of real importance to the world and participants and their col
leagues in their respective countries were depending on the results of 
this Congress. I f  on returning home delegates were asked “ What did 
you decide about the role of the lawyer in this changing society or 
world ? ” and the reply was merely “ We decided that Bar associations 
should propose or help to introduce legislation ”, it seemed to him 
that the delegates would be returning rather empty-handed.

Continuing, the Chairman drew attention to the third paragraph 
of the Declaration of Delhi which recognized

that the Rule of Law is a dynamic concept for the expansion and fulfilment 
of which jurists are primarily responsible and which should be employed 
not only to safeguard and advance the civil and political rights of the individual 
in a free society, but also to establish the social, economic, educational and 
cultural conditions under which his legitimate aspirations and dignity may be 
realized.

He felt strongly that this concept in the Declaration of Delhi should 
be related to the role of the lawyer in a changing world. The role of 
the lawyer at this stage in the history of mankind, he said, was not 
only to watch over the application of laws in force but also to do 
everything in his power to create the favourable conditions referred 
to in the Declaration of Delhi.

Mr. Edw ar d  St. John of Australia welcomed the Chairm an’s 
remarks. He then read out the text of the Preamble suggested to him



and commented on the clauses in his draft. He agreed with the 
suggestion of Mr. Osusky that the theme should be “ The Role of 
Lawyers in a Changing World ”. He said that he felt some disappoint
ment with the Working Paper so far as Committee III was concerned 
in that the draft conclusions put forward there contained no reference 
in general terms to the role of the lawyer and instead was found a 
discussion on some miscellaneous matters under five headings. These 
matters were not unimportant topics, but he failed to see in them any 
direct and concrete reference to the role of the lawyer in a changing 
society. He recommended therefore the adoption of the draft Preamble 
prepared by him subject to such amendments as were considered 
necessary, and moved that a drafting committee of 3 persons be 
appointed from among the members of the Committee.

Mrs Sureyya A gaoglu of Turkey agreed with Mr. St. John’s 
comments on the Working Paper and expressed the hope that the 
responsibility of the lawyer not only towards his clients but towards 
his society and towards the whole world would be adequately discussed.

On the suggestion of Mr. R obert G. Storey of the United States 
the Committee decided to adopt the sense of the preamble prepared 
by Mr. St. John and to recommend that the drafting committee consi
der it carefully, make appropriate changes and report to the next session.

Dr. Osvaldo Illanes-Benitez of Chile felt that Mr. St. John’s 
suggestions were admirable since they described clearly the role of the 
lawyer both in relation to his client and to his professional obligations. 
He, however, suggested the addition of two further duties. He 
considered it the duty of a lawyer to defend the legal system when it 
was a system based on liberty and equality ensuring solidarity and 
security, and also the duty to defend the independence of the Judiciary.

Dr. M anuel A breu Castillo of Puerto Rico agreed with the 
views expressed by the Chairman and Mr. St. John. He commended 
a text which he intended submitting, the commencement of which ran 
thus: “ Since liberty and justice are the lifeblood of any system of law 
and order, and respect for the inherent dignity of the individual of any 
society, it is the basic role of the lawyer to defend and support the rule 
of liberty and justice with ardour, selflessness and sacrifice; dis
charging loyally the duties o f his profession, rising above human 
failings and steadfast in the fulfilment of his lofty moral responsibili
ties ”. Why should not lawyers, he asked, be partners in progress 
instead of forming the rearguard? In conclusion he stressed that it 
was important to ensure that the lawyer was not used to support any 
system of government which did not reflect the free will of the people. 
He said that the day when there were no lawyers in the world capable 
of being used as tools to legalize arbitrary measures taken by the State 
would be marked forever as the real dawn of the Rule of Law.

Mr. P. A. Cummings of British Guiana said he was gratified to hear 
the views of Dr. Abreu Castillo. Yet theoretical pronouncements 
were not enough. He meant no criticism, but even in the country 
playing host to the Congress skyscrapers and shacks could be seen
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side by side. The question was what practical part a lawyer should 
play in the formulation of programmes to raise living standards. The 
guidance of the Congress on such steps was required. In respect of 
urgent questions on housing, land reform, and trade union legisla
tion, for instance, what contribution could the lawyer make ? He felt 
it was the duty of this Committee to present to the Plenary Session 
certain practical measures which the lawyer could take to better the 
social and economic conditions o f the average man in under
developed countries.

The R apporteur explained that the Working Paper did not 
represent his own personal ideas or passionately-held views, but was 
rather a reflection of the answers to the Questionnaire; the answers 
received, he was sorry to  say, were disappointing in regard to the role 
of lawyers. His observations applied more particularly to  the part of 
the Working Paper on Committee Three as the first draft of this part 
was not prepared by him.

When the Committee resumed after an adjournment the Chair
man  proposed that a drafting sub-committee consisting of the officers 
of the Third Committee and 5 others be appointed. There were no 
objections to this proposal and the following were selected as the 
drafting sub-committee: The Officers of the Committee and Mr. 
Gardiner, Mr. Lindsay, Mr. St. John, Mr. Vakil and Mr. Van Dal.

Mr. F ouad A talla of Jordan expressed his appreciation of the 
draft that Mr. St. John had submitted earlier but made certain 
suggestions for the consideration of the drafting sub-committee. He 
thought the draft too long and capable of condensation. He did not 
like the inconsistency in the sentence “ The lawyer must be liberal and 
progressive as well as conservative ”. He observed that Mr. St. John had 
chosen as his title “ The Role of Lawyers in a Changing World” which 
indicated that he had accepted Mr. Osusky’s idea of interdependence.

Mr. K ai Bechgaard of Kenya observed that the Committee as a 
whole did not appear to accept the formulation of the third sentence 
in the suggested conclusion at the end of Committee III Section V of 
the Working Paper.1 He suggested the following alternative, its 
brevity being, he said, its only recommendation: “ It is the duty of 
every individual lawyer and of his professional associations to pro
mote and foster a dynamic concept of law and its orderly and consti
tutional realization ”.

Mr. R udolf M achacek of Austria said that in regard to the 
vocation of a lawyer in a changing society, there was a shift of emphasis 
from his privileges to his responsibilities. It was the lawyer’s duty to 
promote social progress with a view to building a better world, 

er’s role in Mr. Enoch  D umbutschena of Southern Rhodesia said he was
Reform not too happy about the clause in Mr. St. John’s preamble that it

was the duty of the lawyer to conserve law and order. For this could 
be construed to mean that the lawyer must do so even if the law was a

1 See infra p. 151.
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violation of the Rule of Law. There should be a change in the wording 
so as to make a lawyer feel free to protest against a particular law if it 
involved a denial of fundamental human freedoms.

Dr. Luis Quine A rista of Peru suggested the following amend
ment: “ A  self-governing Bar association, free of executive inter
ference, should, to the extent practicable, provide technical assistance 
to the Legislature and Executive. It has a duty to present to the 
appropriate authorities programmes of reform, and should be legally 
authorized to present the relevant bills and be required to review all 
proposed legislation before its submission to the Legislature ”.

Dr. M anuel M orales DAvila of Bolivia suggested that the 
Committee adopt a draft which found a compromise between the role 
of the lawyer as a defender of existing law, which might be termed 
“ the conservative element ” in the lawyer, and his role in the field of 
legal reform, which might be termed “ the revolutionary element ”. 
He supported the view of Dr. Illanes-Benitez that one of the important 
duties of lawyers was to defend the rights and independence of the 
Judiciary. As regards safeguarding the rights of lawyers, he referred 
to the existence in Bolivia of an association of members of all the 
liberal professions such as lawyers, doctors, engineers and economists, 
which would not hesitate to declare a general strike of professional 
men if the rights of any profession and even of the Judiciary were 
seriously infringed. Such collective action, he said, was more effective 
than action by the organized body of one profession only.

Dr. Amelito R. M utuc  of the Philippines said that it must not be 
forgotten that it was in the setting of the New Delhi Conclusions that 
this Committee had to consider the role of the lawyer. It was necessary 
to go further than Delhi in the interpretation of the dynamic concept 
of law, but he feared that if Mr. St. John’s preamble were adopted in 
its present form this would not be achieved. Charged with the dyna
mism of Delhi we should be fired with enthusiasm to implement those 
Conclusions in a practical way. Emphasis had to be placed on the 
lawyer’s role in upholding the Rule of Law, in protecting civil liberties 
and in the social and economic development of his country. Organized 
Bar associations should endeavour to create conditions under which 
it was possible for the citizen to obtain legal advice on every matter 
that affected him vitally.

Dr. Osvaldo Illanes Benitez of Chile, referring to his earlier 
comments, formulated his ideas on the lawyer’s duties in the following 
way: “ It is the duty of the lawyer, as the upholder of the law, to defend 
the system o f law when it is based on liberty, for without liberty there 
can be no dynamism: on equality, for without equality there can be 
no dynamism: and on solidarity, for without solidarity there can be 
no dynamism either. N or is dynamism possible without security. 
It is also the duty o f the lawyer to defend the Judiciary against en
croachments upon its freedom and independence ”.

Mr. Geoffrey G arrett of the United Kingdom said that in the 
context of this Congress he wished to offer a concrete suggestion with

Lawyer to defend 
legal system
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a view to focusing the various thoughts of delegates on the role of the 
lawyer. He suggested the following text: “ In order to fulfil his role 
in a changing world, a lawyer should not regard his skill and know
ledge simply as a means of earning his living, but should hold them 
as a responsibility and trust to society for use, not only for the benefit 
of his clients, but also for the enlargement and improvement of the 
law, its administration and above all its contribution to the well being 
of mankind

Dr. M aria Eugenia Vargas Solera of Costa Rica agreed that 
the lawyer had an enormous responsibility to promote the balanced 
economic and social development of his country. She gave as an 
illustration a recent development in her country where three lawyers, 
including herself, promoted the establishment of the Ministry of Social 
Welfare in Costa Rica. She suggested the following amendment to 
the draft conclusion at the end of Committee III Section V of the 
Working Paper: “ A self-governing Bar association must be entirely 
free of executive interference.1 It should, to the extent practicable, 
provide technical assistance to the Legislature and the Executive. Bar 
associations as well as individual lawyers are under a duty to promote 
the legal reforms necessary to ensure that the social, technological and 
economic development of each country takes place on a legal basis, 
and to stimulate this development in accordance with man’s legitimate 
aspirations, scrupulously safeguarding his dignity and liberty ”.

Mr. B. D ’A lmeida of Dahomey said that he understood from the 
excellent statement made by Mr. Mutuc that we should go forward 
from the Declaration of Delhi. This Declaration, he observed, 
enabled us to say that the Rule of Law could not be achieved so long 
as there were in the world people who suffered from hunger and 
disease and who did not enjoy an adequate cultural level which pre
supposed at least the eradication of illiteracy. In developing countries 
the first duty of the lawyer was to ensure that available resources were 
wisely handled. He felt that in the list of lawyer’s duties should be 
included the duty to prevent the misuse of public property and to 
combat corruption.

The Committee then adjourned; it was decided that the drafting 
sub-committee should meet in the afternoon.

Friday, December 14,1962

09.00—12.00

The Chairman commenced the day’s proceedings by thanking the 
Officers of the Committee and the other members of the drafting 
sub-committee for the excellent work they had accomplished. They 
had worked late into the night and prepared a draft which was now 
before the Committee for consideration. He also thanked the secre

1 See infra p. 151.
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tarial staff and the translators whose devoted work had made it 
possible to have the draft ready in time and distributed to the delegates.

The Chairman then read the text of the document prepared by 
the Drafting Sub-Committee which ran as follows:

In a changing and interdependent world, lawyers should give guidance and 
leadership in the creation of new legal concepts, institutions and techniques 
to enable man to cope with the problems of the times and to realize the 
aspirations of all people. The lawyer today should not content himself with the 
conduct of his practice and the administration of justice; he cannot remain a 
stranger to important developments in economic and social affairs. If he is 
to remain loyal to his vocation as a lawyer, he should take an active part 
in the process of change, for which purpose he must inspire and promote 
economic development and social justice. The conditions to be fulfilled and 
the steps to be taken in order to enable the lawyer to play this role effectively 
were dealt with to some extent in the conclusions of the Fourth Committee 
of the International Congress of Jurists, New Delhi, India, 1959, and of 
the Third Committee of the African. Conference on the Rule of Law, Lagos, 
Nigeria, 1961. This Congress adopts the following further Conclusions:
1. The skill and knowledge of lawyers are not to be employed solely for the 

benefit of clients, but should be regarded as held in trust for society.
2. It is the duty of lawyers in every country, both in the conduct of their 

practice and in public life, to help ensure the existence of a responsible 
legislature elected by democratic process and an independent Judiciary, 
for which purpose they must always be vigilant in the protection of human 
rights. Lawyers should bear in mind the existence of poverty, ignorance 
and inequality in human society, and should take the initiative in promoting 
measures which help eradicate those evils, for while they continue to 
exist, civil and political rights cannot of themselves ensure the full dignity 
of man.

3. Lawyers have a duty to be active in law reform. Especially in areas where 
the general cultural level is not high and the knowledge of lawyers is of 
importance, they should review and propose legislation and present to the 
appropriate authorities programmes of reform.

4. Lawyers should endeavour to promote knowledge and to inspire respect 
for the principles of the Rule of Law, and an appreciation by all people 
of their rights under the law.

5. If lawyers are to discharge their obligations under the Rule of Law, 
they will need to exercise individual initiative and to act through every 
available organization, including, in particular, self-governing lawyers’ 
associations. Such associations must be entirely free of interference and 
control by the Executive.

6. The Rule of Law requires lawyers of competence and integrity who are 
available to, and do in fact, represent the whole community regardless of 
racial, religious, political, geographical or other differences. Lawyers 
should be numerous and diverse enough to serve the needs of the com
munity and to ensure that every person can obtain adequate representation 
by a lawyer of his own choice. Individual lawyers and their associations 
have the duty to work with judges, other officials and community organi
zations to provide indigent persons with adequate legal service.

7. The Rule of Law requires an authority which has the power to, and does 
in fact, exact proper standards for admission of candidates to the legal 
profession and enforces discipline in cases of failure to abide by ethical 
standards. Those functions are best performed by self-governing and 
democratically organized lawyers’ associations, but in the absence of 
such associations, the Judiciary should act instead. Discipline for vio
lation of ethics must be administered by officials of the governing body
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in substantially the same manner as courts administer justice, and judicial 
review should be provided. The Bar association must be open to all 
qualified lawyers without discrimination based on race, religion or 
political persuasion. It should also encourage reciprocal agreements and 
other procedures to eliminate the requirement of citizenship as a pre
requisite to the right to practise law.

8. The Congress specifically endorses the Conclusions of Delhi regarding 
the relationship between lawyers and clients. In addition it stresses the 
importance of the following matters:
(1) Lawyers’ associations must encourage and, if necessary, sponsor the 

representation of clients whose causes may be unpopular.
(2) In order to ensure such representation, it may be essential in some 

cases to allow lawyers from foreign countries to appear on the defence.
(3) It is essential to the Rule of Law that the client be free to discuss all 

relevant matters relating to his case with his lawyer, without fear of 
subsequent disclosure by the lawyer, either voluntarily, or by com
pulsion.

9. In a changing world, it is not enough that the lawyer should merely pro
pose new ideas and legal standards. He must also, in his daily activities, 
be a living example of the professional ideals of integrity, competence, 
dignity and courage, serving his fellows with love and devotion.

Dr. Jean-F lavien Lalive of Switzerland congratulated the 
drafting sub-committee for the excellent work it had accomplished. 
He was sure that in doing so he was expressing the feelings of a large 
number of his colleagues. He considered the document just read 
excellent because it was a text of substance which provided a very solid 
basis for discussion. He had feared that the Third Committee would 
limit its efforts to a virtual repetition of the texts adopted by certain 
other large organizations, namely, a sort of code of rules relating to 
admission, discipline and the like. This, he said, would not have been 
in keeping with the purpose and the goal of this Committee. We were 
in the midst of change, and from the very first sentence of the text 
the interdependence of the countries of the world was emphasized. 
Yet there was a serious shortcoming in the text in that there was 
nowhere any specific reference to the important role of jurists in the 
field of international law, namely, to promote solidarity, peace and 
friendship among nations, so necessary to promote in turn respect for 
Human Rights in individual countries. He proposed therefore the 
addition of a clause in the text emphasizing the value of the study and 
development o f international law and the need to promote the peace
ful settlement of international disputes by arbitration or by an inter
national Court and also to promote and strengthen the effectiveness 
of international organizations such as the United Nations and its 
specialised agencies. Nowhere in the text was there a reference to the 
ideals of the United Nations and this omission should be remedied. 
He would also like included a reference to the role of lawyers in 
promoting the negotiation o f regional or even world-wide conventions 
for the protection of human rights and freedoms because lofty and 
pious declarations should be supplemented by a series of effective
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conventions having the force of law. In conclusion he wished to 
emphasize once again that the Rule of Law did not stop at national 
frontiers.

M r . G eo ffrey  G a r r e t t  of the United Kingdom suggested a few 
changes in language which, he said, would not affect the sense of the 
draft. He suggested that “ lawyers should take a leading part ” be 
substituted for “ lawyers should take the initiative ” in Clause 2. In 
Clause 6 he suggested “ any member of the community” for “ the whole 
Community ”, in Clause 8 sub-clause 1 he suggested “ must take all 
possible steps to ensure ” for “ must encourage and, if  necessary, 
sponsor ”. He suggested the omission “ for the defence ” in Clause 8 
sub-clause 2 and “ relevant ” in sub-clause 3. He also suggested the 
omission of the first sentence in Clause 9.

Dr. Se r g io  D o m in g u e z  of Mexico agreed with Mr. G arrett’s 
suggestion that the words “ for the defence ” be omitted. He added 
that it might be desirable to require all lawyers when beginning 
practice to take a universally applicable oath concerning professional 
ethics.

A  discussion followed on questions of language from the point of 
view of the Spanish text in the course of which Dr. Luis Q u in e  A r ista  
of Peru, Dr. Se r g io  D o m in g u e z  of Mexico and the Chairman spoke.

M r. Y o n g -P u n g  H o w , a Vice-Chairman, took the Chair.
Dr. O sv a ld o  I lla n es  B e n it e z  o f  C h ile  p a id  a  t r ib u te  to  th e  

d ra f t in g  su b -c o m m itte e  a n d  su g g es ted  a  few  am en d m e n ts . H e  o b 
se rv e d  th a t ,  a l th o u g h  C la u se  2  o f  th e  p re s e n t d r a f t  p ro v id e d  som e 
re fe re n c e  to  th e  la w y e r’s d u ty  to  d e fe n d  a n  in d e p e n d e n t Ju d ic ia ry , h e  
th o u g h t  i t  n e c e ssa ry  to  em p h as ize  a n d  b e  m o re  ex p lic it o n  th is  m a tte r . 
H e  w as s u p p o r te d  o n  th is  p o in t  b y  Dr. O . A . B a n d e ir a  D e  M e l l o  o f  
B raz il. T h e  V ic e -C h a ir m a n  s a id  th a t  i t  w o u ld  b e  b e s t  i f  Dr. I lla n e s  
B en itez  a n d  a ll o th e r  d e leg a te s  w h o  h a d  c o n s tru c tiv e  su g g estio n s to  
m a k e  h a n d e d  th e m  o v e r  in  w rit in g  to  th e  d ra f t in g  su b -c o m m itte e  so  
th a t  th e y  m ig h t b e  g iv en  su ita b le  c o n s id e ra tio n .

There followed an exchange of views as to the procedure to be 
adopted in considering the draft submitted by the drafting sub
committee and the suggested amendments, and finally, on the motion 
of Dr. M a n u e l  A b r eu  C a s t il l o  of Puerto Rico, it was unanimously 
decided to accept the draft of the drafting sub-committee in principle, 
subject to such amendments as written suggestions would necessitate.

The proposal of Dr. Lalive that there should be added a clause 
relating to the role of the lawyer in the field of international law was 
strongly supported by Mr. F o u a d  A ta l l a  of Jordan and Mr. D u d l e y  
J. T h o m pso n  of Jamaica.

Mr. B. D ’A lm e id a  of Dahomey, while associating himself with 
the tributes paid to members of the drafting sub-committee and the 
translators, made certain comments on the French text. He felt that 
some of the French words used in the translation did not convey the 
same idea as the corresponding words in the English text. For this 
reason he proposed that, if  the Committee were to adopt this text, it
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should adopt the English version and that the French text should be 
brought into line with the English.

M r. M a n u e l  A b r e u  C a s t il l o  of Puerto Rico complimented the 
drafting sub-committee and suggested a few stylistic changes in the 
Spanish text. He proposed the following addition to Clause 7: 
“ Individual lawyers and Bar associations shall refuse to  collaborate 
with any political regime or legal system which tends to encourage 
the physical or intellectual repression of man ”. He also proposed 
that there be added after the words “ the representation of clients 
whose causes may be unpopular ” in Clause 8 (1) the words “ or of 
causes involving a serious danger to human rights ”.

At the request of the C h a ir m a n  Dr. J ea n -F l a v ie n  L a l iv e  of 
Switzerland read the text of his draft clause embodying his suggestions, 
which ran as follows:

Lawyers should also endeavour to promote peace and understanding between 
nations in conformity with the principles of the Charter of the United Nations; 
they should contribute to the largest possible extent to the development and 
strengthening of international law and of the law governing international 
organizations, more specifically of the legal procedures of peaceful settlement 
of international disputes, such as arbitration and judicial settlement; they 
should support the drafting and conclusion of regional and general con
ventions on human rights and fundamental freedoms including the organiza
tion and improvement of Courts.

Dean R o b ert  G. Sto r ey  of the United States said that he sub
scribed to the view expressed by Mr. Osusky and Dr. Lalive that, just 
as we emphasized the Rule of Law within nations, we could not over
look the International Rule of Law, for, unless we had an effective 
International Rule of Law, the Rule of Law within nations would 
crumble. He suggested the following simple statement: “ All lawyers 
should be deeply concerned with the improvement of the International 
Rule of Law so that disputes between nations would be settled through 
the arbitral or judicial process to the end that peace through law would 
become a reality ”.

Mr. A m e l it o  R. M u t u c  of the Philippines suggested the re
drafting of Clauses 2 and 3 so that Clause 2 would relate to the Legis
lature and law reform and Clause 3 exclusively to Human Rights. He 
also proposed the substitution of “ vigilant in the protection of civil 
liberties ” for “ vigilant in the protection of human rights ”. He con
cluded by voicing the opinion of his delegation that the entire Con
gress had conducted its deliberations throughout in an atmosphere 
worthy of emulation.

Dr. M a r ia  E u g e n ia  V a r g a s  So l e r a  of Costa Rica favoured the 
term “ human groups ” in Clause 2 because, she said, human societies 
was a vague term and “ human groups ” could be pinpointed, some of 
the most shameful contrasts being found between different groups in 
one and the same country.

Dr. M a n u e l  A b r e u  C a s t il l o  of Puerto Rico, while associating 
himself with the remarks of Mr. Mutuc, proposed a vote of thanks
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to the Chairman and the other Officers of the Committee for the 
efficient way in which the proceedings had been conducted. He also 
paid a tribute to the Chairman’s tolerance, politeness and under
standing which reflected his conciliatory spirit and innate respect for 
the dignity of man.

M r. Gerald G ardiner of the United Kingdom, speaking on 
behalf of the drafting sub-committee, said how grateful the sub
committee was to the members of the Committee for the many 
admirable suggestions made. He then thanked the translators for 
their wonderful work without which the Committee would not have 
been able to deliberate at all.

The Chairman on his behalf and on behalf of the Officers of the 
Committee thanked Dr. Abreu Castillo for his vote of thanks. He 
said that he and the Officers of the Committee were fortunate in 
having the co-operation of persons of high calibre and this rendered 
their task easier. He would personally like to say that it was one of 
the highest distinctions conferred on him in his professional life to be 
asked to preside over these vitally important deliberations by such 
distinguished jurists representative of so many countries. This was 
for him an unforgettable memory—a treasure which he would always 
cherish deep in his heart.

Extract from Section III Committee III of the Working paper:
“ Are the following generally acceptable goals?
The Rule of Law requires some authority which has the power to, and does 

in fact, screen applicants for qualifications and competence, as well as impose 
discipline for failure to abide by the code of ethics. Those functions are best 
performed by self-governing, democratically organized bar associations; but in 
the absence thereof the State should act instead. The officials of the governing 
authority m ust administer the code of ethics in substantially the same manner 
as courts administer civil punishments, and judicial review must be available. 
The bar association must be open to all qualified lawyers without discrimination 
based on race, religion, or political persuasion. The officials of the association 
should be representative of the practising bar and the community which it serves. ”

Extract from Section IV Committee III, relating to Norwegian Practice:
“ The lawyers have in all cases free access to the clients and the right to confer 

with them under four eyes. This holds in both civil and criminal cases. Special 
legislation has to some extent restricted the general right of lawyers to refuse 
disclosure of matters confided to them by their clients, for instance when a lawyer 
is informed of plans to commit any serious crime, or where disclosure is necessary 
to avoid condemnation of an innocent person. Further the tax laws and the 
foreign exchange laws impose on the lawyers the duty in a few specified cases to 
answer questions by the authorities regarding a client’s financial circumstances. ”

Extract from Section V Committee III:
“ A self-governing bar association must be substantially free of executive 

interference. It should to the extent practicable provide technical assistance to the 
Legislature and the Executive. It has a duty to present to the appropriate authori
ties programmes of reform, particularly in areas where public understanding is 
slight and the techniques and knowledge of the lawyer are of great importance. ”



MEMBERS OF COM M ITTEE III

M a n u e l  A b r e u  C a s t i l l o  (Puerto Rico) 
C l a u d i o n o r  d e  S o u z a  A d a o  (Brazil)
A d e n e k a n  A d e m o la  (Nigeria)
Su r ey y a  A g a o g l u  (Turkey)
Jo se  C . A p o n te  (Puerto Rico)
F o u a d  B. A t a l l a  (Jordan)
K a i  B e c h g a a r d  (Kenya)
A n to n io  B e n n a z a r  V ic e n s  (Puerto Rico) 
C h a r l e s  H a r t  B r i g h t  (Australia)
C h r is t ia n  A ba yo m i C assell  (Liberia)
R o l f  C h r i s to p h e r s e n  (Norway )
G e o r g e s  A p e le te  C re p p y  (Ivory Coast)  
P e r c i v a l  A u g u s t a s  C u m m in g s (British Guiana) 
A l b e r t  J . M . V a n  D a l  ( Netherlands)
B e n ja m in  D ’A lm e id a  (Dahomey)
H a y o  d e  B o e r  ( Netherlands)
S e r g io  D o m in g u e z  (Mexico)
E n o c h  D u m b u ts h e n a  (Southern Rhodesia) 
G e r a l d  F a u t e u x  ( Canada)
C a r lo s  L u is  F eb res-C o r d e r o  C . (Venezuela) 
P a l m e ir in d a  F ig u e ir e d o  (Brazil)
Y a n i l  G a l i b  F r a n g i e  (Puerto Rico)
G e r a l d  G a r d in e r  (UnitedKingdom)
G eo ffr e y  E lm er  G a r r e t t  (United Kingdom) 
A l b e r t o  H e r r a r t e  G o n z a l e z  (Guatemala) 
Ba h r i  G u ig a  (Tunisia)
O s v a ld o  I l l a n e s  B e n i te z  (Chile)
J e a n -F l a v ie n  L a l iv e  (Switzerland)
R u d o l f  M a c h a c e k  (Austria)
M e h d i  M a l e k i  (Iran)
H il t o n  M assa  (Brazil)
H e l io  D ia s  d e  M o u r a  (Brazil)
A m e l it o R . M u t u c  (Philippines)
C h a r le s  N jo n jo  (Kenya)
J o r g e  O r t i z  T o r o  (Puerto Rico)
St e f a n  O su sk y  (U .S .A .)
Luis Q u in e  A r i s t a  (Peru)
E r n e s t o  R a v e lo  G a r c i a  (Dominican Republic) 
W a l t h e r  P a u l  G e r h a r d  R o s e n t h a l  (Germany) 
E d w a r d  S t .  J o h n  (Australia)



R o b ert  G e r a l d  Sto r ey  (U .S.A .)
A b o lg h a s s e m  T a f a z o l i  (Iran)
E d u a r d o  T h e i l e r  (Brazil)
C a r l o s  T o v a r  G u t z l a f f  (Bolivia)
M a r i a  E u g e n ia  V a r g a s  S o l e r a  (Costa Rica) 
H o n o r e  W i l l i c k o n d  ( Central African Republic)





C O M M I T T E E  IV

THE ROLE OF LEGAL EDUCATION 
IN  A CHANGING SOCIETY

Chairman: J u s t in o  J im e n e z  d e  A r e c h a g a  (Uruguay)
Vice-Chairmen: Vu-Quoc T h u c  (Viet Nam)

A h m a d  H o u m a n  (Iran)
Rapporteur: H a r r y  Str eet  (UnitedKingdom)
Secretary: F r o ilAn  T avares V id a l  (Dominican Republic)
A d v ise r : H o r a c io  H . G o d o y  (Legal Officer, International

Commission o f  Jurists)

The list of the members of the Committee is given at the end of 
this report (page 182). The conclusions adopted by the Committee and 
approved by the Congress in plenary session are given at pp. 31-34 
above.

Tuesday, December 11, 1962

The Chairman opened the Meeting and said that the first talks of 
the Committee members should be to address all humble people of 
the world suffering from illiteracy, poverty and tyranny. They were 
the object of our main concern. Law, as an expression of the free will 
o f the people, was the best instrument to achieve a high level of 
freedom, justice and culture, and an active alliance of all jurists of 
the world would make a great contribution towards human dignity. 
The Chairman then considered the role of legal education in a changing 
society, drawing the attention of the Committee to the technical and 
scientific revolution of our time and its impact on the law. This new 
development in science and technology made it more important for 
the law to maintain its humanitarian inspiration. It required imagina
tion to contemplate the conditions in which the new generation would 
live, and this was why it was so difficult to prepare the new generation 
to defend the law. The best we could do was to give them the 
conviction that life was not worth living without freedom, justice and 
peace, and that the law was the best instrument to protect those 
values.

The R a p p o r t e u r , Professor H a r r y  St r e e t , explained why the 
Commission had arranged to have one of the four Committees 
devoted to the role of legal education in a changing society. “ It was 
thought by the organizers that it was time for the Commission to ask 
the question how it was going to be possible to transmit these notions 
of the Rule of Law to future generations o f law students throughout
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the world. It was considered that it was not enough that experienced 
jurists like yourselves know what they understand by the Rule o f Law. 
There was the much more difficult question of how to communicate 
these ideas to the law students o f the future The question of 
teaching methods for instilling the notion of the Rule of Law was the 
most important aspect of the work of the Committee. After con
sidering some of the difficulties concerning this subject, the R a p p o r t e u r  
observed that a great number of future lawmakers would be found in 
the ranks of law students, and the question was whether it was the 
function of law schools to train them as future makers of policy; if 
this was the function of law schools, by what methods could the ideals 
and values of the Rule of Law be instilled into the students. The 
R a p p o r t e u r  invited the Committee to think about Section 1 of the 
Working Paper.

Dr. SebastiAn  So ler  of Argentina thought that the expression 
“ changing society ” was ambiguous. It seemed to imply that societies 
which were not changing have no special concern with the training of 
lawyers. “ The function of the lawyer ” said Dr. Soler, “ is a per
manent one, whatever the society, and especially in those societies 
identified with the principle of the Rule of Law He would suggest 
that Committee IV bear in mind that the function o f the lawyer was 
important not only for changing societies, but also for societies 
already democratically organized.

Dr. A n t o n io  J. Be n n a z a r  of Puerto Rico said that it would be 
opportune to say something about the function o f the lawyer. The 
lawyer should not only be prepared for the practice of his legal 
profession but also to deal with society in evolution. The student 
should, in fact, be trained in legal matters and in all other disciplines 
that prepare the lawyer’s mind to solve the social and economic 
problems of society. Regarding the task of preparing accomplished 
lawyers, leaders of public opinion and better public servants, this was 
the task not only of the law schools and Bar associations but also of 
the lawmakers and judges and principally of all jurists of the world.

M r. A n t h o n y  M it c h l e y  of Northern Rhodesia stated that the 
problem of legal education was of supreme importance in Africa today. 
In  the whole o f the Central African Federation there were for the 
moment no law schools for the training of lawyers. To determine 
what the system of legal education in the Continent of Africa would 
be was a point of extreme importance. I f  education was given solely 
on an academic basis, some other method had to be devised to deal 
with practical training. The International Commission of Jurists 
could play an immense part in Africa, not only in helping to establish 
law schools in places where they did not already exist, but also in 
ensuring that by its advice and influence the principles o f the Rule of 
Law may be emphasized in law schools.

The C h a ir m a n  suggested that the Committee vote on a rule o f 
procedure, limiting to  five minutes the speaking time for each member 
during the general debate. This motion was approved.
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M r. E c o n o m o u  of Greece pointed out that not only were there 
problems of legal education in countries which had no law schools 
but also in countries with a long tradition in legal thinking. Especially 
in the latter countries legal education was frequently quite inadequate 
to cope with economic and other problems of development. The 
question should be of studying the law-making process in relation to 
the improvement of the Rule of Law. He advocated comparative 
study of legal education and legal problems.

Mr. Be t t io l  of Italy opposed the criteria expressed by Dr. Soler, 
saying that he was in favour of the Committee studying the role of 
education in a changing society. Speaking from his experience as a 
Professor in the University of Mogadiscio, Somalia, he pointed out 
that there was a risk of many African students considering the right 
to exist as an independent nation as more important than the Rule of 
Law. In  Africa one of the greatest tasks was to convince students that 
the law did not relate only to the independence of a nation as such, 
but that there are laws which related to individuals, and that to 
protect the rights of individuals the Rule of Law should be established. 
There were States which were now completely independent but which 
had not’yet reached the level of the Rule of Law. The law should not 
only be an instrument serving the freedom of the nation but should 
strive towards the freedom of the individual. This should be con
sidered by the Committee.

Dr. A r n o l d  W a l d  of Brazil raised the question what the basic 
aims of a law school should be in a changing society. The ultimate 
aim of law schools was far wider than what may be considered the 
regular curriculum for the training of lawyers. Legal education 
should not be limited to the transmission of technical legal knowledge. 
Other basic principles should be taught in addition to the historical 
background of legal institutions and their economic and social 
environment. A  more practical approach should be adopted by law 
schools in establishing a study of court decisions on a comparative 
basis. Law professors should be concerned with teaching about the 
freedom of the individual and the technique to be used to defend civil 
liberties against unconstitutional or illegal abuses or acts by the State.

A t that point the C h a ir m a n  observed that Dr. Soler’s remarks 
about the title of Committee IV had found support. He proposed 
that the Committee considers the expression “ changing society ” with 
the following two meanings: 1. those societies which were engaged in 
accelerated process of transformation, both economically and politi
cally, and 2. those societies that seemed to have achieved a certain 
degree of development and maturity. Undoubtedly, in both societies 
the function of the lawyer was of primary importance. This was 
surely the idea of the persons who had compiled the Working 
Paper.

M r. B a k o u s h  o f  L ib y a  sa id  th a t  th e  law y e r w as  n o t  o n ly  c o n c e rn e d  
w ith  a p p e a r in g  in  c o u r t ,  b u t  a lso  h e  h a d  a  p a r t  to  p la y  o n  le g is la tio n  
a n d  ru le -m a k in g  co m m itte e s . T h is  b e in g  th e  ca se , w e  m ig h t a s k  h o w
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the function of law and lawyers had to respond to the needs o f ever- 
changing society, and he therefore opposed the Chairman’s proposal.

Professor Paolo Jose d a  Costa of Brazil reviewed the three main 
questions under discussion. One was Dr. Soler’s proposal that the 
problem of legal education should be considered not only in a changing 
society but also and mainly in developed societies. With that proposal 
Professor Bettiol seemed in agreement. Professor da Costa agreed 
with the Chairm an’s concept o f a changing society. The second 
question was the possibility of enlarging the regular curriculum of law 
schools, and the third question was how law should be taught. 
Regarding the third question he proposed that they should be less 
Latin and more pragmatical, and to quote the British, “ let’s go right 
to the p o in t! Let us ask everybody here to tell us his personal ex
periences in legal education

Dr. A lfredo Perez G uerrero of Ecuador supported Dr. Soler’s 
proposal and proposed to change the theme of Committee IV to: 
“ The role of legal education in contemporary societies, especially 
changing societies ”.

Mile Jacqueline R ochette of France said that it was important 
to consider the possibility of including economics in the regular 
curriculum of law schools in every changing society because the 
analysis of all societies was founded on their economic system. 
Mile Rochette said that it was obvious today that the economic field 
was no longer divided from the legal field and that the jurist should 
influence the evolution of his own society. It seemed even more 
important in a changing society that the jurists should have the 
necessary training to lead the people in the path of freedom and 
respect for the Rule of Law.

Dr. Soler clarified his previous remarks. There were some 
societies that could be called developing, but which seemed rather to be 
deteriorating. Africa was a typical example of what Europe con
sidered a changing society. The importance of Africa’s problems could 
not be denied and should no t be ignored, but it was a grave error to 
identify communities that had just begun now in the middle o f the 
20th century to have constitutional organization with other nations 
which had known the political and constitutional forms for 150 years 
and that in these last 50 years were deteriorating politically. This 
process of deterioration created very specific problems for lawyers. 
The International Commission of Jurists should not forget that, 
whilst in the process of gaining Africa for the Rule of Law, it must, 
at the same time, pay attention to the deterioration foreseen in Latin 
America.

Dr. D iego U ribe Vargas of Colombia emphasized the present 
interdependence of States in international relations and specifically in 
the field of law. For this reason, we should analyse legal problems, 
not only in the developing societies, but also in the more advanced 
countries. Dr. U ribe Vargas supported Dr. Soler’s proposal.



Mr. M itchley said that there was no reason why the proposal of 
Dr. Soler should not be accepted as long as it is understood that the 
problems in countries like Africa are very specific and the situation 
there must be examined carefully to see what institutions and what 
methods of legal education should be applied. It was by an examina
tion of the institutions which have flourished over the centuries and 
their application to conditions in Africa that one could analyse in 
Africa situations as they had existed in older civilisations.

The Chairman invited members of the Committee to accept the 
title of Committee IV as it was, bearing in mind the remarks that had 
been made.

Dr. A lfredo Cecilio Lopes of Brazil thought that the Committee 
should not discuss the title because this was not relevant to the real 
objective, which was to discuss the role of legal education in a changing 
society. He said that the Committee might change the whole sub
stance of the meeting if the title of the Committee were changed.

Mr. Osman R amzy of Egypt said that he would not advise a change 
in the title of Committee IV because for him the distinction between 
an underdeveloped society and a society in evolution was clear. The 
first referred to what Committee IV called a changing society, and it 
implied lack of progress or the search for real social and economic 
progress, whilst the second referred to all societies, even those which 
maintained their old state of stagnation. He opposed changing the 
title of Committee IV.

Dr. Brandao  of Brazil said that the discussion was not only about 
technology but also about concepts. The concept of a changing 
society was amongst those made clear by contemporary sociology, and 
he supposed that this concept had been clearly in the mind of the 
author when compiling the Working Paper. For that reason he could 
not see why the Committee spent so much time discussing the title of 
Committee IV.

Dr. H ouman of Iran suggested that the real objective was expressed 
in the Working Paper in this phrase: “ how to establish the equilibrium 
between, on one hand, the recognized freedom of action of the 
Executive and the inherent tendency to enlarge those powers, and on 
the other hand, the protection of the community and the individual ”. 
If that was the objective, they should study all societies, and especially 
those changing societies in which the state sought to limit freedom and 
the rights of individuals. The Committee should look for a method 
of disseminating the idea of freedom, respect for law and respect for 
human dignity.

Mr. Vu-Quoc Thuc  of Viet-Nam considered the discussion had 
been of value in showing that “ changing societies ” referred to all 
societies which were changing quickly, not only countries which one 
might consider under-developed but also those societies already 
developed but undergoing great change. It was obvious that all 
countries were now changing rapidly because of science and tech
nology, and that one of the main problems was the increasing
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power of the Executive, due to economic planning and interdependence 
in economic, legal and political relations. Therefore this discussion 
did not relate only to under-developed societies but it referred also to 
developed societies which faced substantial change as a consequence of 
modern techniques As a representative of one of these so-called 
under-developed countries, he would say that frequently they had not 
a clear notion of the Rule of Law. They were accustomed to seeing 
in their social organization, the realization, not of a legal order, but 
of a moral order. They were accustomed to recognizing the rule of 
morality rather than the Rule of Law. The first contact with Western 
societies had meant the interpretation of a new notion, the notion of 
the Rule of Law as opposed to that of morality. The second difficulty 
arose from those underdeveloped societies having adopted democratic 
and legal forms of government that the West had adopted in their 
developed societies. For instance, electoral methods and the notion 
of majority rule had been adopted, but in fact the election principle 
could not be correctly applied when the electors themselves were for 
the most part ignorant. How could the majority decide when that 
majority was mainly composed of individuals with neither experience 
nor culture? A third difficulty was that the evolution of under
developed societies was extremely rapid. Facing this rapid change, 
what could the law professor do to train lawyers for administrative 
work and at the same time to instil the notion of the Rule of Law, 
especially when the latter was subject to question.

Mr. V ivian Bose of India, President of the International Com
mission of Jurists, said that he would like to explain just what the 
Commission wanted from this Committee and what Committee IV 
meant. Every society, all over the free world, was a changing society 
in the view of the International Commission of Jurists. The more 
developed societies were, the more thought they were giving to the 
problem of legal education. On p. 33 of the Working Paper was a 
quotation from Mr. Justice Benjamin Cardozo to a group of law 
students in the United States.1 That would show that the United States 
was considered a changing society. Therefore no-one need feel 
sensitive about this word. The Commission was not concerned only 
with what certain delegates called underdeveloped societies. “ We are 
not here to teach the underdeveloped societies what they should d o ; 
we are here to help each other. The developed societies want assistance 
from those who are under different systems just as much as we hope 
those who are called, possibly wrongly, underdeveloped societies may 
want assistance from those in other parts of the world who have more 
assistance. We are trying to find a common denominator for one 
thing, we are trying to find methods which will work in different parts 
of the world and to see how each can help the other.

The Committee approved the first part of the Working Paper.

1 This related to the study of mankind and precepts of Justice as a means of 
improving Society.
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The C h a ir m a n  invited members to consider the introduction to 
the Working Paper.

Dr. G ro ss Br o w n  of Paraguay proposed the acceptance of 
Point A. of the Working Paper1 as it stood and then to discuss directly 
the curriculum of law schools.

T h e  C h a ir m a n  th e n  ex ch an g ed  view s w ith  D r . M a r ia  J. Sa a v ed ra  
o f  B o liv ia , a n d  Ju d g e  R a m ir o  M e n d e z  o f  C h ile  a b o u t  th e  te x t o f  
p a ra g r a p h  A . o f  th e  W o rk in g  P a p e r . Ju d g e  M e n d e z  su g g es ted  th a t  
th e  re fe re n c e  to  th e  n eed s  o f  g o v e rn m e n t sh o u ld  b e  d e le ted  
b e c a u se  g o v e rn m e n ts  u su a lly  p ro v id e d  fo r  th e ir  o w n  leg a l serv ices. 
T h e  C h a ir m a n  th o u g h t  th a t  th e  C o m m itte e  s h o u ld  re m e m b e r  th a t  
th e  C o m m iss io n  sh o u ld  th in k  fo r  th e  e n tire  w o r ld  a n d  th a t  th e  
C o n fe re n c e  o f  Ju r is ts  in c lu d e d  re p re se n ta tiv e s  o f  85 d iffe ren t co u n tr ie s . 
P e rh a p s  in  m a n y  o r  in  so m e  o f  th e se  c o u n tr ie s  i t  w o u ld  b e  n ecessa ry  
to  s tre n g th e n  th e  leg a l serv ice o f  g o v e rn m en ts .

Mr. E c o n o m o u  of Greece stressed that the government’s need 
for ordinary legal services should be provided for. There were two 
separate problems: one, the need of governments for the services of 
lawyers, the other the need of governments for legally trained per
sonnel. The Rule of Law meant the formalization of power. This 
meant that everyone engaged in governmental functions should have 
some legal training.

Dean G. F . C u r t is  of Canada expressed his gratification that the 
Commission had included the subject of legal education in the pro
gramme for Committee IV because the renewal of our profession was 
a most critical concern. He hoped that in the Final Report the Com
mission would emphasize strongly the importance of legal education. 
Advancement in the field of science was very important in connection 
with providing an adequate number of legally trained young men and 
women to serve the needs of modern societies. It was necessary for 
the Committee to be aware of the competing attractions of a scientific 
career to a great many young people today, and it was important, 
therefore, that the Congress did everything possible to ensure that 
future students of law were sufficient not only in quantity but also in 
quality, which involved very practical and concrete things. One was 
that young people would be attracted to a legal education if they were 
convinced that law schools and the various legal training institutions 
were of high quality. They must always strive towards their improve
ment. His impression was that in many countries the provision for 
legal education, and he was talking of all countries, was not as adequate 
relatively as it was a few years ago. “ Let me address myself to one 
specific point. I think it is necessary for the legal profession generally 
in our countries to see to it that there is an adequate system of a 
scholarship for young people who seek legal education. I think that 
it is generally true in most counttries that the scholarships available for 
scientific education, for reasons that we can understand in today’s
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work, are much greater than those for law students The Com
mittee should widen the terms in which the Working Paper was 
expressed because it was a fact that law schools were necessary for 
men entering the public services both as legislators and as public 
administrators. The Committee should not overlook the need to 
provide an adequate number of law professors. The general picture 
was that there was a greater explosion in higher education than had 
ever been true in the world before. That meant that there was a very 
great shortage of university teachers in most countries and their 
particular concern was the provision of an adequate number of law 
professors.

Mr. Bettiol criticized Point A of the Introduction to the Working 
Paper1 because he considered that certain expressions limited the role 
of legal education. In certain countries, such as his own, law schools 
had a wider scope, and taught not only law but also political science, 
economics and public administration. The Committee should choose 
either the narrow or the wide conception of legal education and he 
recommended the latter.

Professor Levasseur of France supported M r. Vu-Quoc Thuc and 
agreed with M r. Bettiol’s wide concept of legal education. The Com
mittee should remember that the life of a country rests on a solid 
legal culture. It was necessary that in every society, and especially in 
every changing society, those engaged in legislation, administration 
and adjudication should have received a solid legal education, one 
inspired by the idea of the Rule of Law .

Mr. M anuel A dolfo Vieira of Uruguay suggested going 
straight on to the theme of the Working Paper.

Mr. A lfredo Perez G uerrero said that university graduates in 
Latin America considered that universities were, especially at the 
present, of fundamental importance to the future of the world. In the 
past it was sufficient that universities devoted themselves to purely 
intellectual matters and after that to the professional training of 
students, but now the most important concept of the universities was 
to prepare students for their task of dealing professionally with 
contemporary society with its substantial change. In the Faculty of 
Law of the Central University of Quito, students were taught not only 
professional legal subjects but also jurisprudence, economics, socio
logy, international law and many other subjects.

M r. M itchley thought that the Committee should consider the 
situation in countries where no legal education exists at a ll and first 
set up in the Resolution to be adopted a principle applicable to those 
countries. In many parts of Africa it was accepted that higher

1 Point A of the Working Paper read as follows :
A. In every country the long-term aim of legal education should be to ensure 
that the needs of governement and of private clients for ordinary legal services 
are met by a sufficient number of men and women whose standards of compete- 
tence and ethics are equal to those needs.



education be given in certain countries a lower priority than 
was given to legal education. The University College of Rhodesia 
and Nyasaland provided higher education but as yet no legal 
education at all.

Professor Street, the Rapporteur, said that he thought that all 
the members of the Committee agreed that the question of how to 
educate lawyers in countries which have no system of legal education 
is an important one but that he did not think it fell within the province 
of Committee IV. I f  the object of the Commission had been to deal 
with this subject, it would have formed a Committee of a very different 
composition. The Committee was concerned with the specific question 
of the observance of the Rule of Law in legal education, a much 
narrower and more specific question than the important question that 
Mr. Mitchley was raising.

Mr. B ettio l agreed with Mr. Mitchley on the role of legal education 
in a changing society. The Committee should emphasize that there 
were developing countries needing many lawyers, judges and law 
professors but there were nevertheless no law schools. This problem 
related especially to  the developing countries of Africa. There were 
new Universities with Faculties of social science, political science and 
other technical faculties, but they wanted a law school, too. The 
Congress should stress urgently the importance in these changing 
societies of fostering an awareness of the need for new law schools 
as a pre-requisite to the establishment of the Rule of Law.

The Chairman  asked for the approval of Item A, suggesting that 
the Rapporteur  prepare a draft with the following points:

1. Stressing the need to give priority to the establishment of 
adequate centres for legal education in every country;

2. Fixing the objectives that all Law Faculties should follow in 
every country according to their needs and resources;

3. Stressing the need for an adequate moral training for those 
teaching law.

The Committee approved the motion.
A discussion then began on Point B of the Working Paper x.
Mile R ochette proposed that Point B be deleted entirely, objecting 

to the reference to the influence of environment, family, the com
munity and religious faith, which she considered irrelevant and anti
democratic.

Mr. M itchley said that the spirit of this particular Point B related 
to the integrity of the lawyer and was perhaps the most important side

1 Point B of the Working Paper read as follows:
B. Those specially concerned with legal education will and should have a signi
ficant impact on the quality of the services rendered by lawyers. Nonetheless 
that auality also will be affected by natural abilities, by extra-legal education, by 
the environmental influence of family, community, church, etc.
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of the life of the lawyer in any community. He opposed Mile Rochette’s 
proposal.

Mr. Vivian  Bose said that the second part of Point B would be 
easily understood if the Committee bore in mind that there are some 
countries, like England, for example, where the ethics of the legal 
profession are high. The reason, if you went deeply into it, was 
not based only on the legal education received in Universities and at 
the Bar, but was based on moral character, which is built up by other 
means, such as the family, the Church, the boy-scouts and other 
institutions which are not in the schools and not in the' Universities 
but which all go to form the sum total of a m an’s character.

Mr. Economou and Dr. W ilson Brandao, supported the deletion 
of the second part of Point B and Dr. Paolo Bonilha of 
Brazil opposed. On a vote for the deletion of Clause B there 
were 13 votes against and 12 in favour. Clause B was therefore 
sustained.

The Chairman proposed that in the final draft of the Introduction 
to the Resolutions of Committee IV the R apporteur consider the 
following points: to maintain executive power within the limits of the 
Rule of Law, the role of the legal profession should be strengthened 
and society would be better equipped to defend itself against the abuse 
of power if the legal profession had a stronger influence in society; 
secondly, the role of the legal profession would be more relevant in 
changing societies because in that case there were more possibilities 
of abuses of power; thirdly, the legal profession could fully accom
plish this task only if legal education followed certain fundamental 
principles, viz., that law schools should teach young students that law 
is the best instrument to obtain a higher standard of justice because 
only when this standard was reached through law were peace and 
freedom secure. The second point referred to the function of law as 
the defender of freedom. In this respect, legal education should 
emphasize the principles of personal freedom and explain institutions 
and procedures which the law has devised for the better protection of 
the liberty of man. The third point emphasized the necessity for an 
intensive training of the lawyer in the ethics of his profession as well 
as technical training.

Senora Saavedra of Bolivia said that there were other institutions 
devoted to legal education, and some such institutions in Bolivia had 
been trying to extend the benefit of legal education to ordinary people. 
These institutions had also tried to extend legal education in indigenous 
languages. Point B should include these other institutions as well as 
law schools.

Dr. Perez G uerrero said that in Point C, where it was emphasized 
that law students should be educated in the principles of the Rule of 
Law, this terminology was very ambiguous in Spanish as the law (ley) 
was understood as being binding but not necessarily in accordance 
with a democratic concept of law. In certain dictatorial regimes the 
law was what the dictator or oligarchical groups wanted. He proposed
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to avoid this ambiguity by changing the phrase to say that students 
should be educated in respect for the law as an expression of the will 
o f the people.

The Chairman agreed with Mr. Perez Guerrero but he said that 
the International Commission of Jurists was using the expression 
“ Rule of Law ” in its established meaning, as defined in page 1 of the 
Working Paper,1 and it was clear that it meant law based on the con
cept of free humanity and inspired by the aim of defending funda
mental rights.

Mr. M itchley supported Senora Saavedra’s proposal. Some 
instruction in legal principles should be introduced at the pre-univer
sity level. It has always seemed unfortunate that students in primary 
and secondary schools were not given a very early introduction to 
legal principles at a rudimentary level, so that they had as citizens, 
whether they went as far as University education or not, some idea 
of legal principles, which would assist them in whatever occupation 
htey chose in later life.

Mr. Y u-Q uocT huc of Vietnam said that a law school curriculum 
and its teaching methods depended on three factors. The first, which 
had already been mentioned many times, was the need to inculcate 
adherence to the Rule of Law. The second was the duration of law 
studies, which could not be longer than four years. Within this time 
it was not possible to be very ambitious and select matters which 
dangerously overloaded the programme of studies. The third factor 
concerned especially developing countries in great need of lawyers, 
magistrates, legislators, diplomats, labour union or trade union 
advisers, administrators, chairmen and directors in commercial enter
prises, and so on. Each of these careers demanded special training, 
which explained the tendency towards specialization.

Around the law schools many institutes have been organized to 
study administration, political science, diplomacy, commerce, com
parative law and so on. These institutes, following the tendency to 
specialize, might disrupt the unity of subjects in the parent body, 
and that might affect the main objective of legal education, which was 
the promotion of the Rule of Law. It was fundamental to maintain 
unity of teaching in law schools and for that purpose a certain number 
of subjects should be common to law schools and their different 
institutes.

The R apporteur called the attention of the delegates to the 
question of what could be done to ensure that the lawyer of the future 
played his proper part in the development of the policy of the country 
to which he belongs. This raised both the question of the kind of 
training needed for the public service and the part the private practising 
lawyer ought to  play in the policy-making of his country’s govern
ment. It also raised the question of the part every law school in every 
country ought to play in drawing together after they had left the
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Faculty the professional man in legal practice and the lawyer in public 
service, constantly considering the aim of improvement in their 
country’s legal system.

Mr. M itchley said that there was another question arising out of 
what the speaker from Tanganyika and the R apporteur had said; 
was it the role of Universities merely to educate the youth of the 
country and provide discipline and education on theoretical lines or 
was it feasible to go further and supply the needs of their country as 
a whole ? This subject had been discussed at an informal gathering in 
the University College of Rhodesia and Nyasaland, and the view 
there taken was that it was not the role o f the University to provide 
educational training or to assist in any crash-programme of legal 
education to provide lawyers for the various departments of govern
ment and for practice throughout the country. From the point of 
view of a practising lawyer, it was of great importance that law 
schools should be established quickly and that they should meet the 
needs of their territories. In many cases, it might be necessary, not 
to increase the curriculum, but to reduce it. Some countries badly 
needed lawyers with basic training in criminal law to perform the 
administration of what are called “ native courts ”, courts adminis
tering the law and custom o f the various groupings. In Uganda, for 
instance, there was a court almost entirely for criminal law, con
nected to some extent with administrative law, for the purpose of 
training, not only young people, but older people of 40 to 50 who 
had been clerks in government service in the years prior to inde
pendence. With regard to  Africa, the course should be so fluid as to 
cover the needs of the territory on a reduced curriculum without being 
too dogmatic about the degree which the student might obtain. Too 
much talk about degrees and levels would frustrate to a certain extent 
the needs of that territory in an emerging country.

Professor Soler pointed out that there were disadvantages in 
making it easy for students to obtain a degree in law. Experience 
showed that it is inadvisable to shorten the time devoted to legal 
studies. He was against shortening the period of training because it 
would defeat the ultimate aim of the Committee in trying to advise 
more law schools.

The Chairman said that settling the content of legal studies was 
a very delicate matter. The law school should not teach only law, 
because legal phenomena cannot be explained without reference to the 
respective social structures and economic processes. The fact that 
students of law needed to study sociology and economics should not 
restrict them to this one subject. The jurist should understand 
precisely what economic and social reality demanded to lead in social 
and economic change within the framework of the rule of law. At the 
same time the jurist should understand when the law should be 
changed because it no longer met the needs of new social and economic 
situations. That was why law schools should not be teaching only law. 
A secondary question was how far law schools were to teach non-



legal subjects. He suggested: general theory of law, constitutional law, 
civil law, criminal law, criminal procedure, legal ethics, international 
law, comparative law and legal history. All these matters could be 
considered as basic to  the curriculum. With regard to the problem of 
method, the Chairman said that he would prefer theoretical teaching 
to practical.

Dean Curtis of Canada expressed his general agreement with the 
summary o f the discussions made by the Chairman. The length and 
content o f the law course would depend very much on the kind of 
student that the law school received. It might be that the law school 
was essentially a post-graduate school. The student might have 
already received a degree in general liberal arts. He might already, in 
other ways, have studied a great deal o f sociology, economics and so 
forth, in which event the law school need not teach him those subjects. 
Secondly, another factor was national growth. How much of man
power needs could be spared from the years of young lives, for quali
fying, was the question. In  some countries it was not possible to take 
as many years training people for the legal profession as in others. 
There was the factor o f national need. In some situations it was 
desirable for law schools to send out students for the practice of law 
rather earlier than they might under other conditions desire to. 
Thirdly, it had to be ensured that the resources of law schools are 
adequate to the function they should perform. This raised directly 
the necessity for an adequate staff. It meant that society must be 
prepared to devote a substantial part of its resources in the field of 
higher education generally to legal education. The teaching of law 
should be approached in a broad and human way; it should not be a 
matter merely o f technique but should be reinforced by appreciation 
of the social force which law schools control. The need to encourage 
post-graduate work in law should not be overlooked, because only at 
that level would law students find the desirable specialization.

Mr. Saul Sherman of the United States said that the most 
gratifying and constructive thing to come out of the discussions that 
afternoon was a very broad agreement on the proposition that the law 
must be studied in its social context, in the broad sense of the term. 
There was a very important connection between teaching methods and 
the content of what was taught. Whatever the particular legal rule 
or subject under discussion might be, one o f the principal questions to 
receive treatment was why the rule was there and whether it was a 
good rule. They had been asking o f each particular topic, what its 
history was, what were the social and economic courses that had 
produced the law as it was today. In order to understand the law as 
it was today one must study social and economic factors as they 
have operated in the past and also consider the element o f choice that 
the community has made.

Dr. A ntonio Bennazar  of Puerto Rico emphasized that legal 
education did not end with university education. Legal education 
was of concern not only to professors and teachers but to all jurists,
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magistrates, legislators and so on. But they should also consider the 
problem of continuing legal education. For example, the Bar Associa
tion of Puerto Rico had undertaken a complete programme of legal 
education for lawyers.

Mr. M arkose of India said that the enrichment of the curriculum 
with particular reference to the Rule of Law could perhaps be dealt 
with in two ways. One was to teach the Rule of Law as a part of 
the curriculum. There could be a separate subject on the Rule of 
Law only, including all the declarations that are available from New 
Delhi. The other way was to bring together all the difficulties by 
having a one-year course on the legal process.

On Point II of the Working Paper,1 Mr. R amiro M endez of Chile 
said that in his country a great importance had been attached to 
giving the requisite training to law school applicants. Nevertheless, 
law professors had always been concerned at the inadequate training 
of students coming to law schools. The third Latin American Con
ference of Law Schools would be devoted, among other things, to 
professional vocation and leanings towards law. In most Latin 
American countries law students were those who for one reason or 
another had no chance of being accepted by other Faculties. To 
Point II should be added a phrase saying that applicants for places in 
law schools should have a clear vocation, stimulated by their secondary 
education.

Mile R ochette of France expressed her concern for the phrasing 
of the Working Paper on the subject o f the qualifications for becoming 
a law student. She objected to the requirement of an academic test for 
admission and was in favour of facilitating law studies for all students 
who showed interest in the law, especially in a changing society.

Professor Sheridan of Singapore said that he agreed with the 
proposition that every student who seemed fitted for the course should 
be admitted but, in view of the fact that in many countries those who 
study law are not destined for the active practice of the law, the 
academic test should not necessarily refer to professional aptitudes.

M r. Bettiol said that the Committee should not delay over 
difficulties of mere form. He supported the idea of having an admis
sion test which might show whether the applicant had or had not a 
real calling for the law. He referred to positive results in African 
universities of Italian language where students later go to Italian 
Universities without formal requirements.

Mr. Yu-Quoc Thuc  of Viet Nam said that perhaps the question 
to answer is “ Who ought to study law ? ” and this question shouid be 
answered with a view to promoting the Rule of Law. If  there were 
few jurists the threat to the Rule of Law might come from minor 
officials executing the law. Such officials were very important because 
they were in regular and constant contact with the public—policemen,
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customs officers and other subordinate officials. A certificate of legal 
training should be a requirement for all such officials putting the law 
into execution.

Professor Levasseur of France said that the law schools should 
have many doors through which to enter. The main door should be 
open to students with a secondary education sufficient for starting 
legal studies, but they should consider another problem, that of making 
legal education more democratic. For instance, in France, it was 
possible to admit students without secondary education and its 
appropriate qualifications. The second door should be open to persons 
with sufficient intellectual maturity to be accepted into a law school. 
There was a third case, a problem principally existing in the changing 
societies, of the immediate and urgent necessity of civil servants with 
legal training. This could not be during the first years more than an 
accelerated legal training. Requirements should depend on which of 
the three openings the student used. Referring to the financial prob
lems which might arise in terms of legal education, Professor Levas
seur said that a general recommendation should be made that law 
studies should not be terminated for financial reasons.

M r. H ouman o f Iran said that there were law schools, for instance, 
in his own country, which in addition to requiring the certificate of 
secondary studies, required an academic test for admission, because 
in many cases secondary teaching was not adequate for the standard 
of University education. Therefore, if they were going to demo
cratize legal education it would create a great problem in some 
countries at least and the repercussion of these attempts would very 
soon be felt. That did not mean, that we should oppose this move
ment for democratization of legal education, but we should be very 
careful in recommending these ideas for countries which have not 
yet developed. These countries needed representatives of the legal 
professions with solid knowledge and experience in their field.

The Chairman said he would like to know what things debar
red an applicant from acceptance into a law school. They should 
reject absolutely all discrimination based on race, religion, sex, per
sonal convictions, nationality and so on. Secondly lack of financial 
means should not be a bar. It was obvious that this question had been 
considered differently in those countries where university education 
was free and those in which the cost of university studies was very 
high. In Uruguay education was absolutely free. General education 
from primary school to the university is supported in Uruguay by the 
taxpayer. The argument was that the benefit of the Rule of Law is not 
only for the student of law but for everybody.

Mr. E konomou of Greece remarked on what he considered a 
slight distinction between freedom to enter a law school and recruit
ment. In this age of planning there was not only planning of national 
resources but also planning of human resources, so that tests for 
admission were quite useful, if  not necessary, because they would 
help young people with strong professional leanings. It was a question
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of helping people in the whole planning process of society to find their 
way ahead. Social scientists in the field o f psychology had made such 
enormous progress that admission tests were very useful and could be 
applied, not only to the area of academic teaching, but also to  the 
military area as well as the business area. He supported the sug
gestions for recruitment set out in the Working Paper because they 
were good and helpful, not in terms of the degree of freedom laid 
down but in terms o f professional orientation and channelising 
abilities in societies where the problem of development had proved 
to be not only an economic but also a human problem. The problem 
of development was a question of human mentality and unless the 
human factors were evaluated and developed through the recruitment 
process it was not possible to deal effectively with the problem of 
development.

Mr. W ilson Brandao  of Brazil asked the Committee not to con
sider law schools as if they were independent and separate from the 
overall educational system. A law school was only one piece in the 
general pedagogic system of every country. They could not discuss 
the recruitment of law students without having in mind the whole 
pedagogic system of the country. He recommended a free system of 
education straight through to the university level. In the Brazilian sys
tem it was not possible to abolish academic tests for entering law school.

Mr. M cA uslan  from Tanganyika said that in considering entrance 
qualifications that must be required for students attending law schools 
in under-developed countries there was another problem, the qualities 
and qualifications which the Committee should take into consideration. 
In  many courts in Tanganyika, Kenya and Uganda the judges were 
completely untrained. They might have some knowledge of customary 
law but it was quite possible that they had not even that. All 
governments accepted the desirability of producing trained people to 
man these courts. But all governments were also aware that to 
produce fully qualified lawyers to man these courts would take be
tween ten and fifteen years. It was necessary, therefore, to have some 
stop-gap programme, some crash course of legal training to  cope with 
this problem. Therefore, all these countries and other African 
countries were producing courses of legal education for which little 
academic preparation was required. The course might last one or at 
the most two years. It was a mistake to lay down any kind of rules or 
regulations relating to the entrance qualifications required for law 
schools which would, by implication, suggest that this sort of inferior 
education was not really permissible. In these countries, which 
undoubtedly had a problem over the best use of their national re
sources, it was most essential that they be encouraged by people 
such as the International Commission of Jurists to make use of their 
older people who had some knowledge of the law but not sufficient 
training by organizing a short diploma course whereby these people 
could, thereafter, become more proficient judges. Any suggestion as 
to entrance qualifications which the committee might lay down should
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take account of this particular problem, that there were some countries 
which could not, at any rate for the foreseeable future, afford to have 
all their lawyers trained at university level.

Professor Soler remarked on what he considered a wrong dis
tinction between the theoretical and practical ability of law professors. 
The opposition between theory and practice in the field of law was 
inaccurate. Theories that had no relation to practice in the field of 
law were wrong. The law was based on practice and it was dangerous 
to forget this idea. Practice, meaning law in practice, had a serious 
defect as a method of training a potential teacher. The reason was 
that law in practice was the result of many similar cases without 
systematic comprehension of what the law meant. The unified view of 
the legal system was the basis of legal scientific knowledge. At the 
same time this comprehensive view of the legal system was also a 
guarantee o f the Rule o f Law, because it clarified what positive law 
was and eliminated contradictions between one legal rule and another. 
False contrasts between theory and practice in the field o f law were to 
be avoided and the law teacher required a systematic knowledge of the 
legal system.

Mr. Sherman of the United States underlined Mr. Soler’s remarks 
and said that he would even suggest that the law was in most respects 
the most perfect example of the interplay of theory and practice among 
social scientists. It was the place where social theory and academic 
knowledge were brought to bear every day in practice by the practising 
lawyer. Besides the problem of theory and practice there was another 
vital element; this was that of the facts as lawyers know them in their 
own experience. In a time of rapid change, the face of society and the 
problems which needed to be dealt with were altering rapidly. If  law 
schools were to perform their highest functions and to be able to 
provide the kind o f unification and theoretical link between the 
process of evolution and legal measures, and in particular if there was 
to be an assurance that the wisdom and experience of the legal pro
fession in past ages would be brought to bear on the process of change, 
it was especially important to be sure by one means or another that 
the people who taught and the entire atmosphere of the law school 
were in very close touch with the developments going on within the 
community, among the people, in the government, in the courts and in 
practice. These were the people who were dealing with the problems 
posed by evolution and change. In those circumstances it was 
especially important to see that the professors themselves were in 
touch with the immediate events of the time so that they could apply 
their learning to them. He considered it also important to make an 
effort to bring practising lawyers, politicians, legislators and people 
from the executive branch of the government, as well as the judiciary, 
into the law schools, perhaps not as formal teachers but, at least, for 
informal discussions devoted to immediate problems of the country 
and the means by which the law could be brought to bear and is 
being brought to bear upon them.
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Senora Saavedra of Bolivia said that the rule forbidding dis
crimination against students should be applied regarding law pro
fessors. Nationality should not be a reason for discrimination against 
professors. Every professor should be able to teach in other countries 
if he had professional ability and moral integrity. With regard to the 
selection of law professors she asked the Committee to lay down very 
strict requirements. First of all a real vocation for teaching should 
be demanded. N ot every good lawyer was necessarily a good law 
professor. Maybe he did not know how to get the attention of the 
students or how to transmit his knowledge to them. It was also 
important to decide on teaching methods as well as building up to a 
professional career.

Mile R ochette of France attempted to define the perfect professor. 
The perfect professor was made up of three propositions. Firstly, 
professors should be specialized, secondly they should have the 
maximum knowledge in their field and thirdly they must be able to 
pass on their knowledge to the students.

Senor Basileu G arcia of Brazil spoke of the system adopted in 
official schools in Brazil where there was a system of competition. He 
recommended that the Committee adopt that system at least for the 
less developed countries. The law professor should be selected care
fully, having in mind, not only his personal aptitude, but also his 
moral integrity and the quality o f his experience. Once a good pro
fessor had been appointed, he should have fixed tenure.

M r. R amzy of Egypt commented on experience in Egypt, where 
sometimes very able judges are called up on to lecture in the law 
schools. They were also asked to help during examinations. In 
Egypt, the law professor should be devoted entirely to the teaching 
profession. They were not admitted to the bar and could only appear 
before the Cour de cassation. To strengthen the interest of law pro
fessors in contemporary legal developments, a constant exchange of 
law professors from different countries of the world should be 
promoted.

Mr. H ouman of Iran pointed out the problem existing in some 
countries of law professors who at the same time practised law and 
also were ready to accept a position as a senator or deputy. The 
danger was that these distinguished professors might be engaged in 
political affairs, which would affect the quality o f their teaching. For 
that reason, the Committee should lay down that law professors 
should not accept positions in the government.

Mr. G odoy, Legal Officer of the International Commission of 
Jurists, said that the task of the law teacher was becoming more and 
more difficult as the objective of law schools become more and more 
complex. In a modern law school the study of new and complicated 
subjects made it more difficult to determine the appropriate academic 
qualifications of the law teacher. A law professor should be acquainted, 
not only with his own specialization, but also with the main legal 
problems of his country, the technical and scientific resources of both



his own country and other countries of the world and should have a 
basic knowledge of legal pedagogy. The United Nations Conference 
on the Application of Science and Technology for the benefit of less 
developed areas (to be held in Geneva in April 1963) had invited 
scientists and technicians from all over the world to discuss, among 
other subjects, the problem of human resources, development planning, 
city planning and training of technical and scientific personnel. The 
Conference would be dedicated to the study of adequate techniques 
to  promote human resources by the training of professional men, 
technicians and university professors. It was a conference of scientific 
co-operation, the first of its kind anywhere in the world. The legal 
profession was absent from this conference perhaps because jurists 
of the world had not yet adapted their professional mind to the 
requirements of contemporary changing society. A good law professor 
in a contemporary law school should always be well informed about 
the most im portant achievements of science and technology. The 
application of new techniques combined with social psychology, 
cultural anthropology, political sciences, sociology and other social 
sciences could permit law professors to create new ways of improving 
law teaching, which was one of the weakest points in legal education, 
especially in Latin America.

Mr. M arkose of India said that he would always support a system 
under which a professor had complete academic freedom. Like any 
other citizen, a professor should be absolutely free to express whatever 
opinion he pleased, but only if he maintained his devotion to his 
profession.

Mr. F ragoso of Brazil said that it was obvious that the Rule of 
Law depended on the quality of legal education because there was no 
way of accomplishing the ju rist’s mission in modern society if at the 
same time society had not provided the necessary conditions for 
adequate legal education. In  that sense it seemed to be indispensable 
for law professors to have a clear vocation for teaching and that they 
should have moral strength and proven legal experience shown by 
their writings.

Mr. V ivian  Bose of India, President of the International Com
mission of Jurists, spoke of the internationality of teachers and about 
part-time teachers. On the first point, he strongly recommended law 
schools not to limit teachers to the nationality of the country concern
ed. Balliol College, Oxford, had one third of the members of the college 
coming from abroad. On the second point, the part-time teacher should 
be considered, at leastin changing societies, as the only possible solution.

M r. Bettiol of Italy said that the Committee should not impose 
limitations on the extra-curricular activities of law professors. If  the 
country needed the advice of law professors it should not be denied it. 
A law professor could be a senator or a deputy in order to give his 
legal opinion when law was under discussion in the Legislature. The 
law professor should also be a practising lawyer. He should know 
about the application of the law as well as how it came about. The law
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professor who at the same time was not a practising lawyer could not 
be considered as a real professor because he did not fully understand 
the facts of actual legal experience. He was absolutely against the 
idea o f full-time professors. The full-time professor should be only 
a professor of legal philosophy or similar matters. But the legal 
profession was more complex, is richer and should consider the 
different times at which the law professor should look at the Rule of 
Law: the time the law was passed, the time it was interpreted and the 
time it was applied. For these reasons he would strongly oppose any 
limitation of the extra-curricular activities of law professors, par
ticularly in developing countries, where political assemblies might 
require the presence of a jurist to keep them constantly aware o f the 
Rule of Law.

The Chairman summarized the discussion about who should 
teach law. This problem should be analyzed in relation to the need 
to promote the Rule of Law at the student level. The first rule, the 
Committee stated, concerned the abolition of all discrimination of 
race, nationality, sex, personal opinion, social or economic condition. 
This rule should be enforced not only regarding the entry of the 
professors on a law school career but also during his tenure. The 
second question referred to the selection of law teachers. The general 
principle seems to be that the selection of law professors should be 
free from every influence other than criteria of teaching and scholar
ship and especially free from political pressures. The next point 
seemed to be the quality of the law professor; in that sense it had been 
pointed out that the law professor should be a man of moral integrity 
both in private and public life. A  profound sense of social responsi
bility should be another of the characteristics of the law professor. 
His lectures should be a real contribution to the improvement of the 
Rule o f Law. It was also fundamental that the law professor under
stood the relationship between legal science and the new development 
of human thought in other fields, especially in those areas that are 
affected by the process of evolution. Law professors also needed 
teaching ability. In the less developed countries the law should be 
taught by those who knew something about law without exaggerating 
the academic requirements. The selection of professors would depend 
on the degree of cultural development of each country. Regarding 
the organization of the professional career of the law professor, it 
could be rather open, not insisting too strongly on a professor’s 
qualifications. It could also be a rather closed career with the quali
fications required making it almost impossible for any law professor 
to be appointed. This would not be advisable. The question of part- 
time or full-time professors had also been considered. Bearing in 
mind the necessity for law schools to study social and economic 
conditions of a given country and to help towards a higher standard 
of justice, it seemed to be advisable to choose the part-time system 
because in that way the law professor maintained direct contact with 
reality. The Committee also discussed the non-removability o f law
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professors. Perhaps, instead of going into detail, the Committee should 
say that the law professor should be adequately protected, so that his 
intellectual freedom could not be restricted. W ith regard to the 
problem of payment for law professors, this should allow sufficient 
time and proper conditions for the scientific preparation of his work. 
Exchange of professors had also been advised as a concrete expression 
of the interdependence which is one of the main characteristics of our 
time. With regard to political functions of the law professor, this 
problem could be solved uniformly in every country. Nevertheless, 
some criteria could be given: firstly, the political activity o f law 
professors must not result in his submission to political interests; 
secondly, political activities of law professors could be desirable if it 
would not mean the submission of the law school to the government.

Senora Saavedra proposed that the Committee consider two 
points: firstly, the Committee should ask jurists of every country not 
to deny their support to the law schools; sometimes law schools ask 
distinguished jurists for their co-operation and they refuse it; secondly, 
law schools should extend legal education to the people. A legal 
career is ignored by most people, who do not realize the nobility of 
the legal profession.

A discussion on who should regulate legal education started when 
the Chairman introduced the following proposals:

(a) Law teaching should be controlled by the Faculty of law, 
free from outside influence other than the interests of science 
and teaching.

(b) Members of the Law Faculty should be the main partici
pants in regulating legal education. I t is considered desirable 
that, if possible, law students and representatives of the legal 
profession also participate.

(c) The regulation of legal education should be such that the 
principles of academic freedom, including teaching and 
scientific research and free access to the Faculty, should not 
be impeded by excessively onerous requirements. At the same 
time legal education should be regulated with regard to the 
needs o f communities in process of development.

(d) Law schools should have administrative, technical and 
financial autonomy. It is desirable that, in countries which 
have achieved a certain degree o f development, the govern
ment exercise certain limited powers of control with regard 
to promoting the development and strengthening of the Rule 
of Law.

(e) Law schools run by the State should be financed, not through 
private fees, but through taxes paid by the whole com
munity as a contribution to the establishment of the Rule of 
Law. Private schools should also be financed by the com
munity to the same end.
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Mr. Economou of Greece said that Law Faculties, with this degree 
of autonomy and independence in controlling legal education, should 
take into consideration all the recommendations of the appropriate 
organs of the United Nations on legal education, as well as on techno
logical and scientific matters.

Mr. Curtis of Canada added his voice to w hat.the Committee 
had agreed, that there should be the strongest possible expression of 
the principle of academic freedom. He was concerned over point (d) 
of the Chairman’s proposals, viz., that there should be a limited 
control by public authority. Mr. Curtis said that there might be 
misinterpretation in indicating that public authority has much more 
right to interfere in the autonomy o f educational institutions than any 
of the Committee members would agree to. Mr. Curtis suggested a 
redrafting of point (d) eliminating any idea of encouragement of 
interference by the government with the law schools.

Professor Levasseur spoke of the independence of law schools. 
All members of the Committee would agree that they must be inde
pendent but there were different ways of understanding what this 
meant. There were some countries in which legal education was 
fundamentally based on private initiative and, in those cases, the 
independence of law faculties was ensured. Other countries were 
differently organized and legal education, as well as the entire system 
o f education, was regulated by the State. For instance, in France, 
law schools are not only governmental institutions but are also 
organized at a national level concerning recruitment, study programme 
and finance. Professor Levasseur asked that in the final draft of that 
proposal his comments should be borne in mind. The principle 
in point (a)  on the right of law faculties to regulate legal education 
would not be accepted. He proposed that point (a) be redrafted to 
state only that law faculties should be autonomous and faculty 
members completely independent.

Mr. M cA uslan  of Tanganyika said that there was a certain 
amount of modern thinking on the question of academic freedom in 
universities and the relationship between universities and govern
ments. Regarding this point several delegates had mentioned that it 
would not be possible for a law faculty to be autonomous if this 
meant being separate from the rest of the University. A law faculty, 
in the same way as a faculty o f arts, faculty of social science, faculty of 
theology, must play its part within the university, and must take its 
chance along with other faculties in the university of getting a fair 
allocation from the scarce resources which are devoted to higher 
education. In many countries it is the government that provides the 
overwhelming bulk of the money devoted to higher education. In 
these countries it was necessary for Universities to have a different 
approach to their relationship with the government. The Committee 
should try to move away from the terminology of interference by 
governments with universities or law faculties. Rather, the Committee 
should see that law faculties, universities and governments must



co-operate together to make the best use of the national resources of 
any particular country. There were some areas where the university 
and the law faculties must stand firm on the principle of academic 
freedom, especially on the content of the course which the law faculty 
teaches and on teaching methods. There ought to be no interference 
from governments, from other faculties or from students. It must be 
for law faculties themselves to decide on the content of the course. 
But it would be perfectly acceptable for the government providing the 
money for the law faculty to say that they will provide a Chair in one 
branch of law but they would not provide money for Chairs in any 
other branch of the law. This could not be considered, ended 
Mr. McAuslan, as a derogation from academic freedom. It is beyond 
human nature to expect governments to resign all control over the way 
the money they give to universities is spent.

Mr. Sepulveda of Mexico said that with regard to the problem 
of relations between governments and law faculties a very clear 
principle should be settled. This principle should be that the govern
ment should not under any circumstances interfere in university 
affairs. Regarding point (b) of the Chairm an’s proposition, that as 
far as Dr. Sepulveda’s personal experience was concerned he would 
never recommend the participation of professional legal associations 
in determining the content of the course in law schools, unless the 
Committee made it clear that these professional legal associations were 
to give their advice and support when they were requested to do so.

Professor Sheridan of Singapore referred to the problem of 
academic autonomy and emphasized that he would like to avoid in 
the final draft of proposal (b) any suggestion that there must be 
direct student participation in the organization o f legal studies in 
countries where this did not exist at present. There is considerable 
pressure in some countries, especially in the Continent of Asia, for 
increased student participation formally and legally in the government 
o f universities. He added that in Singapore they have adequate 
machinery for consultation when it is considered appropriate. On 
point (e),  he said that whoever had control over finance for univer
sities had ultimately the power to destroy or seriously damage them. 
But the Committee should proceed on the assumption that those who 
supported universities would not wish to take an extreme position of 
this kind. He agreed with the gentleman from Tanganyika that it was 
the business of law faculties and Universities in general to co-operate 
with governments and other interested parties in the State to secure 
the most efficient utilization of the national resources for education. 
The suggestion that the government might be able to say that they 
would provide money for teaching in one subject or for the establish
ment o f a Chair in one subject and not in another was unacceptable, 
in Singapore at any rate.

Mr. M itchley said that he spoke as a practising lawyer. In any 
democratic society where the government was elected from time to 
time by the will o f the people it was inevitable that governments



should have a say in the regulation of universities in order to give 
expression to the current opinions of the people in their country with 
regard to social reform and social economical and political develop
ment. Mr. Mitchley said that, for instance, entrance to the University 
based on the concept of equality of opportunity, could be put on one 
side by the activities of the academic staff. I t might also be possible for 
a particular university to produce a trend which was contrary to the 
general social, economic and political viewpoint of the country at the 
time, which would then lead to some sort of regulation by the 
government of the day. If  the principle of democratic institutions is 
to apply to the country as a whole, then this, to a certain extent, must 
be reflected in the relationship between the government and the 
Universities or law schools.

Professor Sheridan , in answer to Mr. Mitchley’s remarks, said 
that those members of the Committee who were extolling the virtues 
of control by a democratically elected government over the activities 
of academic staff had precisely the same ultimate objectives in mind 
as those defending the autonomy of the university. Even the strongest 
defender of academic freedom would admit that, if the university 
exercized its autonomy in such a way as to act contrary to basic 
interests of the State, then the State would intervene, and properly so, 
to do something about it. But as long as no extraordinary situation 
had arisen, and one was dealing with the normal functions of the 
educational system, the way in which academic affairs were managed 
by academic people was more reliable, more fair and more likely to 
be consistent with the Rule of Law.

Mr. M cA uslan  said that the new drafting of the proposal on 
regulation of the law faculty covered a very wide field and there was 
no specific reference to the fact that a law faculty which was part of a 
university, must be, in part, regulated by university authorities. Of 
course, there were certain matters in the law faculty which ought to 
be regulated by that faculty alone, but there are other aspects relating 
to the law faculty as part of the university, factors such as entrance 
qualifications, standards for degrees, standards to be reached to go 
on to post-graduate education, and these must be fixed by the Univer
sity authorities. The Committee might include in the proposal a 
reference to the need for law faculties to be integrated in the university 
and to carry out dealings with the university authorities. Student 
participation in the government of the university was a question which 
university authorities the world over had debated for many years 
and were still debating and he wondered, with all possible respect, 
whether a body such as the International Commission of Jurists should 
go on record as being in favour of student participation in the govern
ment of the university.

The Chairman informed Mr. McAuslan that the proposal 
relating to the participation of the students in the government of the 
university had been dropped.



Mr. H ouman of Iran said that university autonomy did not mean 
that the government could not exercise certain supervision over the 
universities but the government’s supervision should not extend to the 
programme of studies, finance and the recruitment of faculty members. 
For instance, in some countries, like Iran, the Minister of Education 
had wished to appoint the Dean, which was obviously against the 
autonomy of the university. But if for reasons of public security the 
government needed some information about, for instance, the students’ 
activities, the Dean should not deny the report requested.

Dr. Sepulveda said that it should be emphasized in a very clear 
way that it is indispensable for law schools to have the most complete 
autonomy because, especially in Latin America, it was the only 
institution where freedom still existed. Many governments try to 
extend their power to control universities and we should promote the 
Rule o f Law by ensuring that law faculties had the widest possible 
margin of freedom. Governments would see to it that this autonomy 
was limited through the allocations of funds or other measures when, 
as they would say, public interests were endangered, or would cer
tainly find some other pretext to accomplish the same end.

M r. Br a n d a o  s a id  th a t  th e re  w as  a n  e x p re ss io n  in  th e  te x t p ro p o s e d  
b y  th e  C h a ir m a n  w h ic h  h a d  p ro m p te d  h im  to  say  th a t  th e  te x t  
p ro p o s e d  b y  th e  C h a ir m a n  r e f e r re d  to  law  sch o o ls  c o n tro lle d  b y  th e  
S ta te  a n d  specified  th a t  th e y  s h o u ld  b e  co m p le te ly  fre e  f ro m  a n y  
p o li tic a l in te rfe re n c e . M r . B ra n d a o  a sk e d  w h y  th e  C o m m itte e  sh o u ld  
n o t  a d d  th a t  p r iv a te  law  facu ltie s  s h o u ld  b e  f re e  f ro m  a ll in te rfe re n c e  
b y  th e  c o rp o r a t io n  w h ic h  c o n tro lle d , m a n a g e d  a n d  s u p p o r te d  th em . 
A u to n o m y  c o u ld  n o t  b e  e x te n d e d  to  th e  p o in t  th a t  m a n y  o f  th e  
m e m b e rs  d e s ire d  u n le ss  a ll fa cu ltie s  c am e  u n d e r  th e  c o n tro l  o f  th e  
S ta te . I n  B ra z il la w  facu ltie s  e n jo y e d  a u to n o m y  to  a n  e x te n t th a t  
m ig h t b e  s a id  to  b e  n e a r ly  a b so lu te . U n d e rly in g  th e  o rg a n iz a tio n  o f  
c u rr ic u la  f r e e d o m  o f  te a c h in g  w as so lid ly  e s ta b lish e d  to  th e  p o in t  
th a t  th e re  w as  n o  lo n g e r  a n y  in te rfe re n c e  o n  th e  p a r t  o f  th e  g o v e rn 
m e n t. E a c h  fa c u lty  w as  a llo w ed  to  su p e rv ise  its  o w n  c u rr ic u lu m  a n d  
te a c h in g  m e th o d s . H o w e v e r, th is  a u to n o m y  c o u ld  n o t  b e  fu lly  
a c h ie v ed  as lo n g  a s  th e re  w ere  p r iv a te  law  facu ltie s . T h e  m o d e rn  S ta te , 
as  i t  w as c o n ce iv ed  in  th e  W est, w as  a  liv in g  o rg a n ism  th a t  h a d  its  
so u rc e  in  so c ie ty  a n d  ex is ted  fo r  th e  b en e fit o f  socie ty . T h e re  w as n o  
lo n g e r  a n y  re a s o n  e ith e r  to  f e a r  i t  o r  h a n d  o v e r  to  i t  a ll p o w e rs  to  
c o n tr o l  o u r  so c ia l life . T h e  m o d e rn  S ta te  sh o u ld  n o  lo n g e r  g ra n t 
lib e r ty  to  p r iv a te  c o rp o ra tio n s  s in ce  in  th e  eyes o f  th e  S ta te  a ll p r iv a te  
p o w e rs  w e re  in  f a c t  its  en em ies to w a rd s  w h o m  i t  c o u ld  sh o w  n o  
len ien cy . T h e  a u to n o m y  o f  law  facu ltie s  w as fea s ib le  o n ly  i f  th e y  
b e c a m e  s ta te -c o n tro lle d .

Mr. M arkose of India said that in India all universities were 
established either by State legislation, or by Union legislation if it is 
done under the Union budget. There were in India forty-two univer
sities. There were two types of law schools, one, the government 
law school where the law teachers were government servants, and
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there were also many universities where the Dean of the Law Faculty 
was a teacher and law teachers were employed by the University. In 
his experience it had always been better for law teaching to be or
ganized at a university faculty rather than that law teachers be as 
any other civil servants. Where universities have deteriorated into 
bedlams, political influence was to blame. In certain cases univer
sities were slowly overcoming this. But the Committee could not 
say that, after establishing a university which by law is an autonomous 
body, the government should in any way interfere with its activities 
He supported Dean C u r t is  and Professor Sh e r id a n  in the sense 
that it was much better not to put on record either directly or indirectly 
that the public interest as expressed in government legislation should 
interfere with the life of the university.

A d iscu ss io n  o f  th e  R a p p o r t e u r ’s f in a l d r a f t  fo llo w ed . M r . 
M it c h l e y , M ile  R o c h e t t e , P ro fe s s o r  Br a n d a o , M r . Se p u l v e d a , 
M r. G a lv a o  d e  So u z a , P ro fe s s o r  L ev a sseu r , D r .  P e r e z  G u e r r e r o , 
M r . E c o n o m o u , M r . M e n d e z , M r . M cA u s l a n , M r . M a r k o se  a n d  
D e a n  C u r t is  su g g es ted  v a r io u s  te x tu a l ch an g es.

The C h a ir m a n  summarized the ideas upon which the conclusions 
under heading IV 1 would be based as follows:

(1) Legal education should be controlled with the participation of 
the Law Faculties themselves, free from any influence foreign 
to the interests of scholarship and education.

(2) Members of the teaching staff should have a major share in 
such control.

(3) The power to regulate the teaching o f law should be used in 
such a way that freedom of teaching and research and access 
to faculties are firmly guaranteed and that the needs of develop
ing societies attempting to establish or consolidate the Rule of 
Law are adequately met.

(4) Faculties of Law controlled by the State should enjoy a wide 
measure of autonomy in administrative and academic matters, 
and should be entitled to apply their financial resources as they 
think fit for purposes o f education.

By general agreement the second part of this proposal had been 
deleted.

(5) With respect to Law Faculties controlled by the State, it 
would be desirable if  their resources were obtained from 
general taxes paid by the entire community, considered as a 
contribution to establishing and strengthening the Rule of 
Law. W ith this same end in view the community should also 
feel an obligation to contribute to the support of private law 
faculties.

1 entiled “ As to Who Should Regulate Legal Education. ”



(6) Faculties of Law should pay very close attention to the recom
mendations of the specialized agencies of the United Nations 
and associated regional agencies. (An example would be the 
Organization of American States.)

The final point would b e :
(7) It is recognized that public authorities are entitled to control 

the conferment of diplomas.

The Committee authorized the Rapporteur to make the final 
draft of point 4 of the Working Paper.

Certain members of the Committee thereupon expressed their 
gratitude to the Chairman for the manner in which he had conducted 
the proceedings, and the Chairman, after expressing his thanks, 
concluded the Committee proceedings.
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CLOSING PLENARY SESSION

Saturday, December 15,1962

09.00— 12.00

The Chair was taken by Sir Leslie M unro , the Chairman o f  the 
Congress.

T h e  C h a ir m a n  b e g a n  th e  p ro c e e d in g s  b y  c a llin g  u p o n  P ro fe s so r  
J e a n -P a u l  G il l i , th e  R a p p o r te u r  o f  th e  F ir s t  C o m m itte e , to  r e a d  th e  
C o n c lu s io n s  a d o p te d  b y  h is  C o m m itte e . A f te r  th e y  w e re  r e a d , Ju d g e  
K eb a  M ’B ay e o f  S en eg a l, th e  P re s id e n t o f  th e  S eco n d  C o m m itte e , 
re a d  o u t  th e  C o n c lu s io n s  a d o p te d  b y  h is  C o m m itte e . T h e y  w e re  
fo llo w e d  b y  M r . Y o n g -P u n g  H o w , th e  V ic e -P re s id e n t o f  th e  T h ird  
C o m m itte e , a n d  P ro fe s s o r  H a r r y  St r eet , th e  R a p p o r te u r  o f  th e  
F o u r th  C o m m itte e , w h o  a n n o u n c e d  to  th e  S ess ion  th e  C o n c lu s io n s  
o f  th e i r  re sp ec tiv e  C o m m itte e s . T h e  P re s id e n t o f  th e  F o u r th  C o m 
m itte e , D r .  J u s t in o  J im e n ez  D e  A r e c h a g a  o f  U ru g u a y , a lso  sp o k e  
a  few  w o rd s  o n  th e  w o rk  o f  h is  C o m m itte e .

The President of the International Commission of Jurists, Mr. 
V ivian  Bose, then made certain comments on the Conclusions of 
the different Committees.

Referring to the right of representation by counsel mentioned in 
the Conclusions of Committees I and II, he said that he realized that 
the clauses that provided that adequate opportunity should be afforded 
to counsel to prepare their cases imported the right to have uncensored 
confidential communication with counsel beyond the hearing of the 
police or other officials. However, the trouble was that this was not 
always the interpretation given to it by authorities in some parts of 
the world, and he suggested that participants emphasize this on their 
return to their own countries. He said that he spoke from personal 
experience. In the Turkish trials at Yassiada the interviews between 
the accused and the counsel were in the presence and hearing of guards. 
Under the British regime in India before independence over 20,000 
persons were arrested in the course o f a few days under the Defence of 
India Act. It was not until the courts took a firm stand and insisted 
that the interviews be out of the hearing of any official that that was 
allowed by the Government. Mr. Bose said that if that could happen 
under so enlightened a rule as that of the British how much greater 
was the danger under less enlightened regimes with those precedents 
before them.

He said that he was very pleased to find that Committee II had 
recommended an institution corresponding to the Ombudsman of the 
Scandinavian countries. In his view the establishment of this institu
tion would be an important development.

Finally he said he was extremely happy that the Congress has 
recognized that the true vocation of a lawyer is much wider than the
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duty to his client. Recognition of the wider obligations of a lawyer 
was particularly important in those countries struggling for political, 
social and economic advancement.

The Chairman thanked Mr. Bose for his observations. He then 
proposed that the Reports and Recommendations by way of Resolu
tions submitted by the four Committees be adopted by the Congress 
by acclamation. The Reports and Recommendations were thus 
adopted.

The Chairman next expressed his gratitude to the Committees for 
their work.

Dr. Dario Almeida M agalhaes, Advocate and former member 
of the Committee on Justice of Congress, then addressed the delegates. 
He conveyed to them the cordial thanks of the Brazilian jurists and of 
the entire people of Brazil for honouring his country by holding the 
Congress at Petropolis. He told them that the work they had accom
plished had done full justice to the importance of the subjects discussed 
and to the traditions o f the International Commission of Jurists. It 
had increased the respect in which the Commission is held and had 
given the members of the Congress a deeper understanding of the 
country after their direct contact with its institutions and way of life. 
He said that the people of Brazil are a social, warm-hearted people 
who condemn violence and reject all racial, religious and social 
prejudices.

“ This capacity for assimilation found in the racial and social fields characterises 
also the cultural, institutional, political and legal fields. Our minds are always 
open to understanding, agreement and conciliation. The ideal pursued by 
our country is a social democracy based on legal humanism...  the natural 
character of our people—tolerant, prudent and gracious—eases the tasks of 
organization and of the maintenance of order falling on the ruling classes. . .  
This permanent trend is reflected in our political and legal institutions. . .  
After the troubled period when national independence was being consolidated, 
we experienced nearly half a century of constitutional monarchy. The stability 
we enjoyed enabled unity to be achieved in our extensive country. We then 
developed towards the presidential system on the United States model, the 
legal techniques of which we quickly assimilated.”

He then said that,

“ the system had to be recast during the economic crisis which broke across 
the world in the thirties. There was a revolution which established a republican 
government with unrestricted power. But before long the legal conscience 
forced the re-establishment of democratic elections.”

He then referred to two recent episodes in the history of Brazil “ to 
illustrate. .  .our confidence in legal institutions and the Rule of Law.” 
In 1945, “ by its unanimous stand the army put an end in a few hours 
to a dictatorship which had by then lasted eight years. This was done 
without clashes or b loodshed.. .The government was placed in the 
hands of the country’s presiding judges for the purpose of holding 
democratic elections. These elections were conducted in a very
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ordinary fashion and were completely free. The soldiers gave way to 
the judges and the victory was com plete.. .The second episode was 
last year when there was an unexpected and very serious political 
crisis which threatened the peace o f the nation. I t was a legal formula 
reshaping the system of government that succeeded in restoring a 
favourable political climate. The supremacy of law was guaranteed 
under the new order.”
He continued,

“ We do not wish to serve a stagnant or set legal order. The law we serve 
must be stable but not immutable or retrogressive. We must build a just 
world for free men.”

The Chairman thanked Dr. M agalhaes and assured him that the Adoption of
delegates were grateful to the people of Brazil for the hospitality Resolution of Rio
shown to them. He then read out “ The Resolution of Rio de 
Janeiro ”. It was carried with acclamation.

Dr. Osvaldo Illanes Benitez, Judge of the Supreme Court of The Nature of
Chile and Member of the International Commission of Jurists, then Law
spoke. He said that “ Law, as a reflection of human existence, can be 
achieved only through a process of constant struggle. Law is not a 
spontaneous growth; it is evolved through discussion, as a result of 
divergent opinions. . .  Human activity cannot be left completely 
uncontrolled. It must be regulated in a world which is constantly 
on the verge of destruction. A start must be made by the inculcation of 
moral principles through education at all stages of life ...legal 
standards cannot be adequately assimilated unless all segments of the 
population have been provided with this moral foundation. Law 
cannot be divorced from ethics. . .  Culture too must be promoted, 
since without culture no progress can be made by the community 
which is constantly being supplied with new ideas and new spiritual 
and material needs which go into the making of law. Any attempt 
to expand the Rule o f Law in a predominantly illiterate community 
would be all but futile. The Rule of Law in a democracy is based on a 
well-rounded education. . .  and the educated person is in a better 
position to understand, respect and defend it in times of crisis.”
He quoted Professor Norman M arsh who said that “ the Rule o f Law 
involves, in its most direct and literal sense, the prevalence of cer
tainty in human relationships. M an must know his rights and duties 
in society. It is of vital importance that certainty should be ensured 
in human relations. The certainty of legislation should be based on 
the dynamic reaction of the law to various factors which appear at 
times suddenly in the lives of the individual.” But “ we should also 
bear in mind above all that the very basis of law has also undergone 
a change.” He said that the “ Liberty, Equality and Fraternity ” of 
the French Revolution had been incorporated into social duties and 
had acquired “ a more profound and more human meaning.” . . .We 
are living at a time when all nations are interdependent, so that



domestic peace tends to reflect external peace, and vice versa. The 
conception of absolute sovereignty has been replaced by that of 
autonomy, in relation to  matters within the jurisdiction of a State in 
which the international law cannot intervene if it were competent to 
do so. There are certain rights, such as human rights, that cannot 
be infringed by States, since that would mean undermining the 
solidarity that binds all men, no m atter where they may be. They are 
universal values that are the heritage of mankind as a w hole.. .  Yet 
law, acquires life through the Courts, where it is applied and given 
m eaning.. .Now it is necessary to establish an Inter-American Court 
of Justice, competent to deal with violations of human rights and any 
other disputes that may arise between American states.” He said that 
the establishment of such a court “ would be an example for the entire 
world. Let us make every effort to set them u p . . .  The battle can only 
be won if we succeed in arousing the conscience of people throughout 
the w o rld .. .Let us therefore embark upon this task undaunted, and 
go about the creation of the channels through which the law has to 
flow, freely and surely. Latin America is ready to undertake the 
ta s k . . . i t  can, as a continent with an unlimited future succeed in 
achieving this supreme ideal o f peace under the Rule of Law.”

The Chairman expressed his thanks to Dr. Illan es for his speech 
and called upon the President, Mr. Vivian Bose, to speak in con
clusion.

Mr. Vivian Bose said:
“ I should like first o f all to thank our hosts in Brazil. I  should like 

to thank the staff of this Congress for their very devoted work, and in 
particular Eddie Kozera who never seems to tire. I also want to 
thank the translators, because without them this Congress would 
hardly have got under way; the Chairmen of the Committees and the 
Rapporteurs who had the almost impossible task of reconciling 
different and sometimes conflicting points o f view but who, by some 
process of subtle magic, which can be summed up in the word “ per
sonality ”, have accomplished the impossible. I must also thank all 
of you for having come here at considerable sacrifice of time, energy 
and convenience. Finally I must thank our Chairman for the work 
that he has put in. I know he was up till 4 o ’clock last night drafting 
the Resolution of Rio.

“ I f  you will bear with me for a while, I will give you my reactions 
to this Congress. The visible and material part of your work will be 
found in the Conclusions and in the Resolution of Rio. I want to 
speak now of the intangibles that are not discernable except to the 
inner eye: The invisible bonds of friendship and understanding that 
have been forged between person and person and through them 
between nation and nation; the golden threads of friendship that have 
woven themselves into the hearts of us all; the unbreakable ties of 
the spirit. These are more powerful than all your Resolutions, all 
your deliberations and debates and all your words. They will sink 
into your innermost beings and become part of your lives prompting



your hopes for the future and spurring your actions. I was impressed 
with the freedom of your discussion outside the Conference rooms 
even more than around the Conference tables and was impressed with 
the courteous approach and good-humoured understanding that 
prevailed in the give-and-take of debate. I was impressed with the 
manner in which representatives of nations faced and met criticism 
and often admitted their own mistakes and imperfections. After all, 
who of us is perfect ? But it takes a big mind and a courageous heart 
to admit an error, especially in public. That is not only a sure sign 
of maturity but also a big step in the direction of progress. It is indi
cative of the absence of that inferiority complex which drives one to 
the defensive at every turn. Many delegates discussed subjects here, 
both in public and in private, without either giving or taking offence. 
This shows the spirit that lies at the heart of freedom of speech and 
discussion. From  this there is a lesson to be learnt by the peoples of 
all nations, namely that when they cease to be edgy and touchy in 
their relations with one another, then the elements of each nation that 
go to make up its government will begin to tolerate criticism of the 
government itself, from which tolerance will spring one of the first 
fruits of the Rule of Law.

“ We have concluded our Congress, but our labours are not at 
an end. We came here with humble hearts to learn. Having learnt, 
we are now charged with the duty of passing on an important message 
to our respective peoples, a message that is now part of our innermost 
beings. The only true foundation on which the Rule of Law can rest 
is its willing acceptance by the people o f each land until it becomes part 
of their own way of life, built on the foundations of their own traditions 
and culture and rooted in their own history; and though fashioned 
differently in different lands, the Rule of Law in its fullest stature and 
dignity, should be discernible in them all. This is the goal which it 
is our duty to strive to reach. Go now to your homes and do each one 
of you your duty and, God willing, I will strive to do mine.”

The Chairman thanked Mr. Bose, and having expressed the hope 
that the Resolutions and Conclusions of the Congress would have a 
great influence throughout the world, concluded the Congress.




