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RIGHT OF PRIVACY AND "RIGHTS OF THE PERSONALITYY

A COMPARATIVE SURVEY

INTRODUCTION

1. The purpose of the present paper is to provide a basis for discussion,
ultimately intended to result in conclusions, on a legal problem which may

be briefly described as the question of how to define and protect a person's
legitimate interest in being, as an American judge las put it, "let alone",
i.e. in defending his private sphere of life against intrusions committed by
public servants or private subjects - particularly against such intrusions

as do not fall, because committed in subtler ways, within the well-established
definitions of torts and offences against persons and property committed by
means of physical violence - and in defending himself against the publication
of facts pertaining to that sphers of life, 1nclud1ng such elements as his
name and likeness.,

The problem now referred to is a relatively recent one; it emerged
independently in certain countries towards the end of the 19th century; its
importance has increased and its scope has been considerably enlarged in the
course of the last few decades. One would do well, as an introductory delim-
itation of its portée, to cast a glance at the sociological, ideological and
technical conditions which determine its existence and actual form.(l)

In the village and small-town community, cﬁaracteristic of most parts
of Europe and the United States a hundred years ago, the delimitation between
"private" and "public" was of secondary interest; in a world of well-known
faces, there were certainly jealously-kept family secrets, but neither was
there such a thing as anonymity, nor did the semi-publicity of all those facts
- now considered as strictly private - which belonged to a life largely led
in common with servants, friends and neighbours extend beyond the town or
the village. Where it was known and respected, the principle that a man's
home is his castle was certainly conceived in the first place as a bulwark
against physical violence, partirularly by the inefficient and therefore often
brutal agents of the community, bailiffs, tax collectors, customs officers
and local police. Anonymity and seclusion are results - and needs - of a
civilization where it is normal to live in lerge cities, to work in large
factories and offices, and to movc Trequently from one place to another.

This sociological revolution was largely determined, as it was accompan-
ied, by the industrial revolution. One aspect of technical progress is of
particular interest here: the rapid development of the means of obtaining,
reproducing and spreading verbal and pictorial information. This development
met with - where it did not artificially create - an increasing demand for
'news". Village and small-town life was largely self-contained also in respect
of such news; there was, of course, a thin stream of information about distant
political events, but local life produced a sufficient variety of interesting
news items to keep the ordinary consumer of that commodity and even the gossiy

reasonably ~atisfied. The metropolitan citizen, dividing his life between office,

flat, bus and an occasinnal seaside recort, could not get his full share of
news without the newspaper and, in later years, without the radio and televis-
ion.
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The middle-class of the 19th and 20th century who were both beneficiary
and victims of metropolitan civilization, took over and develcped the "my
home is my castle" philosophy. As the gulf between "private" and 'public”
widened, the ideology according to which the privats sphere is entitled to
sanctity grew stronger. The legal protection of that sphere became a creed,
which fitted well into the individualistic pattern of liberalism, the pre-
vailing political attitude of the class and the time.

Modern development should be seen against this background. There are,
however, so many opposite tendencies in the evolution of the last forty or
fifty years that it seems impossible to attempt a synthesis. An impression-
istic sketch of the principal trends will suffice.

The evolution of metropolitan civilization goes on uninterruptedly. The
press, and more generally, "mass media", have to adapt their style and the
information they provide to the tastes of an increasingly broad public. That }
public seems to demand, on the one hand, full and detailed descriptions of
extraordinary events of all kinds, irrespective of the anonymity or notoriety
of the persons concerned, and on the other hand continual and equally detailed
information about the life and habits of a group of people, the composition of
which defies any rational definition but which is kept together by the common
feature of notoriety. If the first kind of information, which lifts suddenly
and brutally the veil of anonymity and places unknown persons on the national ‘
or international stage, seems to satisfy the need for strong emotions and
sensational revelations, the latter serves as vicarious day-dreaming. Crowned
heads, film stars, prize-fighters and financiers are the knights and sorcerers
of modern lore. 1In fact, it may be claimed that these favoured persons justify
their exceptional amd glorious existence by feeding the gossip columns of the
popular press. Never being left in peace in their tribute to egalitarianism,
they share their splendour with millions. On the other hand, there are two
more serious facts which make it difficult to pass an outright verdict on
both these kinds of information. Fivstly, prevailing democratic ideologies
stress the need for continuous debate on matters of public interest. Secondly,
the complexity of modern society and *the subtle interwovenness of facts and
interests within its framework has led to the feeling that almost everything
concerns everybody in one sense or another. Thus any unimportant event may
touch upon matters in which the public may claim a legitimate interest. At
the same time, the rigid Victorian concept of privacy and of the sacredness
of seclusion - indeed, the complete silence which was imposed particularly in
matters of sex - has given way to a more "open' approach. The "man in the
street", accustomed to spend increasingly lonz holidays and hours of leisure
on crowded beaches or on organized travels, is not likely to understand the
Victorian middle class idea of the sacredness of seclusion. And the importance
of the "man in the street™ cannot be minimised, for, whoever he may be, he
possesses not only buying power, but also a political power which influences
strongly the acting legislators.

The sociological revolution brought about by modern metropolitan civili-
zation was not, at first, reflectedin the field of law. The principles applic-
able to the protection-of seclusion, privacy and, more generally, certain
interests considered as "natural" rights of the personality were very largely
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the results of 17th and 18th century legal thinking in the domain of public
lawy; (la) they were intended to protect the individual against society.

The rule of law permeating, in the course of the 19th century, all branches
of the public services, the danger of unwarranted state interferences could
at that time have been considerecd as small. The rise and growth of the %yel-
low press" - and to a lesser extent, of the younger members of the family

of "mass media" - captured the attention of lawyers interested in the pro-
tection of privacy from the turn of the century onwards. However, recent
experience has taught us that it is not only in dictatorial police states,
where the time honoured principles forbidding or limiting state intervention
by use of physical violence are cast aside, that government and its agents -
disposing of more power and more efficient means than ever - may encroach
upon the sanctity of the private sphere. Modern technology makes the most
subtle and ingenious methods of surveillance possible. Psychologically,

the ground for various forms of state intervention in private life is pre-
pared not only by the temporary concentration and extersion of power granted
to the executive during the Two Great Wars and the economic crisis between
them, but also, and more permanently, by the immense increase of state activ-
ity in all fields and by the growing acceptance of the idea of the supremacy
of the community, considered as the omnipotent "big brother" looming over
all individual interests., The permanent international tension strengthens
the claims of States to keep an eye on almost any person or group who may

be considered as a "'safety risk". It should be added, to do justice to
states, that the resources of organized crime have also grown, thereby neces-
sitating more efficient methods of fighting it. The "collectivisation" of
important aspects of life goes hand in hand with the "nationalization" of
other, equally important aspects.

"Commercialization' should be added as the third element of modern dev-
elopment, which implies serious dangers to the protection of human personality.
Two aspects of the evolution of business should be mentioned here.

In the first place, the increasing concentration of economic power in
a few enterprises with resources comparable to those of governments, and
the harder climate in which these surviving giants struggle to maintain and,
if possible, enlarge their share of the market tend to make the methods of
competition at once more refined - since the public eye is watchful -~ and
more ruthless. Here again, the progress of technology opens the possibility
of highly developed surveillance and .spying realized by methods which older
legal rules may prove ingufficient to keep in check. Among the pioneers in
this doubtful course of progress, the popular press may once more be mentioned,
although its principal victims are the cannon fodder of the gossip columns
rather than business competitors. In the atmosphere of general distrust
which is part of the modern business climate, employees are often considered
- and surveyed - as "safety risks" as much as the supposed enemies of a
state.

The other aspect of the evolution of business which is of particular
interest for present purposes in the growth of advertising and its use of
the name, likeness and, if possible, opinions of well-known or obscure per-
sons in order to promote commercial interests. All these elements of indiv-
iduality are commercialized .to .a very high degree. The result would seem
to be a diminished respect for the sphere of privacy; 1like any goods, it
is to be had for money. ‘
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These influences, tending to bring about what a Swiss jurist has
called the "deprivatisation®” (Entprivatisierung) of human life (1b),
contrast singularly with a trend of development in modern law which a French
lawyer once characterized as "1l'avé@nement de la personne au centre du droit
contemporain® (2): a marked tendency to attach importance to human needs,
interests and even feelings in those fields of law where man was often con-
ceived, in the eyer of 19th century lawyers, as a mere peg to which weve
duly attached economic rights and duties, the sole objects worthy of legal
attention. Modern labour law, and also such fields as torts, and the rela-
tions between landlord and tenant, insurer and insured, buyer and seller,
show distinctly the marks of this development towards legal humanitarianism,
which may perhaps even deserve the wider and richer name of legal humanism.
The only possible explanation of this phenomenon would seem to be a refine-
ment of sensitivity which contrasts strangely with the other trends we have
sketched.,

The clash between the humanization of law on the one hand and the collec-
tivisation, nationalization and commercialization of life on the other gives
rise to the modern problem of privacy.

2.  Although the conditions for the existence of the problem of privacy

are undoubtedly present in most modern states - with considerable variations
which are of interest not only to sociologists but also to lawyers,(3) the
legal questions involved have not attracted the same attention in all coun-
tries. As will appear from this paper, the problem has been most extensively
discussed, and most frequently brought before the courts, in the U.S.A. and
in Germany, followed - at some distance - by England and France. For this
reason - apart from such obvious reasons for limiting the scope of this study
as the practical difficulty in collecting and using material from the whole
world - it seems justifiable to deal principally with the development of

the law of "privacy" in these four countries. Scandinavian material has

also been used, but references to other legal systems are relatively scarce.
The author wishes to emphasize the unevenness of the material used in this
study; interesting problems, suggestions and solutions may certainly be
found elsewhere, but the material now submitted may at least suffice to serve
as a basis for discussion.

There is a further point of view from which the choice of material
would seem to be justified for the purposes of a comparative survey. Although
the facts giving rise to the legal problem of privacy are the same everywhere,
there are notable differences in the approach and techniques of the Anglo-
American, French and German lawyers who have set out to solve the problem.
These differences, although many of them concern form rather than substance,
have frequently resulted in different solutions. In a comparative study, it
would certainly be unrealistic to argue, in a general way, for the adoption
of the one or the other legal technique - for technical approaches and habits
of thought are usually more deeply rooted in national legal systems than
are substantive solutions ~ but the author would shirk his responsibility
if he did not try to point out the advantages and disadvantages attending
the different methods used to deal with the problems of privacy. In fact,
there are cases where the adoption of a given technical approach may be critic-
ized as based upon » doubtful analysis.of_the.facts or the interests involved.
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Although it would undoubtedly be appropriate to attempt, at the very
beginning of this study, a definition of privacy fuller and more precise
thah the indications given above, it follows from the diversity of the
national approaches that such a definition - which could not be formulated
without a premature choice in favour of one particular legal system - cannot
be submitted until we have made a survey of the origin and evolution of the
relevant legal principles in the countries covered by the study. It should
be stressed, therefore, that the use of the term “privacy' - practically
inevitable in a paper written in English - does not mean that we have adopted,
a priori, the Anglo-American way or ways of defining the subject under con-
sideration. It should be pointed out that in the title of the study, we
also speak about "Rights of the Personality'; that term refers to the Con-

tinental, in particular the German, method of analysing the problems facing
us.

3. This Working Paper can hardly claim to be more than a collection of
material with commentaries on selected topics felt to be of particular inter-
est. The law of privacy involves, in all the countries covered, a great
deal of highly technical problems which it is impossible, and not very re-
warding, to set out fully in a comparative survey. Moreover, even in what
may be called the focal points of the subject, many important principles avre
either vague or still under discussion; it would be necessary to enter into
lengthy descriptions of connected legal principles (e.g. in the field of
copyright, or in that of tort in general) in order to lay the foundation for
any contribution to these national discussions. Finally, the mass of legal
writing on privacy - or "rights of the personality™ - is very considerable.
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I, THE GENERAL PROBLEMS OF THE RIGHT OF PRIVACY |

A, The Origins of the Right of Privacy and of the Concept .of "Rights

of the Personality"

4, In Anglo-American legal writing, the search for the origins of the
notion of privacy as a legal institution causes little difficulty. In 1890,
Samuel D, Warren, a Boéton lawyer and business man, reacted against the
publicity given by the "yellow press" of those days to the social 1life of
his family. Married to the daughter of a Senator, and a wealthy man, he
had given up his practice of law to run a family business, As a lawyer, he
had had for partner one of the great American lawyers of his generation,
Louis D, Brandeis, The two men in collaboration wrote an article which has
been characterized as the most influential law review article ever pub-
lished: "The Right to Privacy'", 4, Harv. L.R. 193 (1890).

The Warren and Brandeis article has been analysed extensively in Amer-
ican legal writings; it lends itself to more than one interpretation on im-
portant points(4). For present purposes, however, it is sufficient to
state that the authors, having stressed the need for a protection of pri-
vate life against the excesses of the press and referred to a number of
English and American decisions in which various acts which implied in fact
intrusions into the sphere of private life had been held actionable on
different grounds - violation-ol propcrty, breach of confidence, etc. -
concluded that these decisions were in reality, if not explicitly, based
upon a general principle which it was now time to recognize: a right of
privacy, which had the function of protecting "inviolate personality" (gg,
cit., p.205). Warren and Brandeis did%8et out in detail the contents and
characteristics of that right, but the seed they had sown nevertheless
proved extremely viable. Approving articles(5), state legislation(6),
and a broadening stream of judicial decisions ~ the first fairly certain

case being decided in 1905(7) ~ followed the suggestions of the two au~
thors.,

One of the cases quoted by Warren and Brandeis in support of the re-
cognition of privacy in the common law was a well-known English decision
of 1849, in which Vice-Chancellor Knight Bruce not only mentioned the por-
tentous term "privacy" but also went as far as to claim "leave to doubt
whether as to property of a private nature, which the owner, without in-
fringing on the right of any other, may and does retain in a state of priv-
acy (italics supplied), it is certain that a person, who, without the own-
er's consent, express or implied, acquires a knowledge of it, can lawfully
avail himself of the knowledge so acquired to publish without his consent
a description of the property".(8)

In spite of this and other judicial dicta to which we shall return

in due course, it must be stated that in the law of England, one can nei-
ther point out, as in respect of American law, a precise moment or a given
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decision by which "privacy" comes in to the world as a legal concept dis-
tinct from cther interests protected by action, nor claim that the notion
of privacy has acquired to this day a position comparable to that which it
actually holds in the courts of the United States. BSo far, "privacy" re-
mains, in England, a theoretical concept adopted by writers under American
influence(9). This does not mean that there are not decisions, some of
them very early, where problems relating to privacy are solved, in sub-
stance, very much in the same way as if a distinct action for "invasion of
privacy" had existed; it only means that with regard to English law, no
history of the birth and conscious elaboration of privacy as an element of
positive law can be written.

5 The same statement is true about French development, Since the early
19th century, French courts have applied art. 1382 C.civ, - which provides
in general terms, that anyone who infliects an injury upon another is bound
to redress the wrong - to sanction acts which involved invasions of priv-
acy, in particular violations of the secrecy of confidential 1etters(10),
abuse of a person's name(1l), and unwarranted publication of a person's
image(12). However, the very existence of this sweeping provision, which
made it possible for the courts to grant redress for most wrongs in the
nature of invasions of privacy, was at the same time an obstacle to the
elaboration of a coherent theory; for a long time, no such theory was ne-
cessary. When, at last, French writers approached the problem of privacy
in more general terms, it was under German influence. The first impetus
was given in a highly particular field of law, that of copyright, where
the notion of droit moral, emerging in French legal writing in the last de-
cades of the 19th century, had to be fitted into the legal system as a
whole at large, This task was solved by means of the introduction of a
concept which was by no means new, but which had earlier led an obscure
existence in treatises on legal philosophy: that of droits de la personna-
1it8(13). If a precise date for the adoption of a more elaborate theory
giving a name and a place in the legal system to the protection of a per-
son's name, likeness and private sphere of life is of any use, it seems
justified to choose the year 1909, when Perreau published his study on the
Droits de la personnalité in Revue Trimestrielle de Droit civil (1909, pp.
501-536), It should be stressed emphatically, however, that this date is
picked out for the sake of convenience; the ideas put forward by Perreau
had been "in the air" for a long time. In 1902, the Cour de cassation had
characterized the right of an author to modify or suppress his work as a
Faculté .... inhdrente 3 sa personnalité méme(14).

As a general statement about the development of the droits de la per-
sonnalité in France, it may be submitted that for a long time the theore-
tical discussion of the problem, which did not become very intense until
the second World War, and the evolution of case law, essentially based on
art. 1382 C.civ, and a number of special statutes, pursued their course
independently of each other. It is not until fairly recently that the ef-~
forts of legal writers seem to have exercised a more obvious influence on
the courts.

6. If any European country can claim a position in the history of priv-
acy as a legal concept, which is equal to that of the United States, it is
undoubtedly Germany - or, more precisely, the German-speaking world, which
includes, for present purposes. Austria and German-speaking Switzerland.
It should be stressea, however, that it is only as champions of the
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theoretical concept of privacy that German lawyers can compete with their
American colleagues; the practical realization of their theories was hard-
ly achieved until the end of the second World War. It should be stated,
moreover, that German development in this field, far from presenting the
relative simplicity of the American evolution - where privacy was literal-
ly born with one law review article - is extremely complex, and that the
sketch we are drawing of it here simplifies facts radically(15).

Since the early 19th century, German private lawyers have admitted
the existence of a category of rights known as Personlichkeitsrecht® or In-
dividualrechte - a notion derived on the one hand from the 17th and 18th
century legal philosophy proclaiming the "law of nature" as supreme source
of legal principles, on the other hand from early 19th century German
philosophy. TUnder this name were gathered - according to principles of
selection and classification vaxrying from one author to another - certain
rights, recognized by positive law or postulated by writers, which had
often little more in common than the name, Rights to a person's honour
and nsme were, however, frequently admitted. The "rights of the persona-
lity" fared badly at the hands of 19th century legal positivism, which
frowned upon the idea of "natural-rights". Copyright remained a field
where the concept managed -to hold it own, The drafters of the Birgerli-
ches Gesetzbuch showed little interest in the "rights of personality".
Towards the end of the 19th century, however, several writers lauched a
vigorous attack in favour of the recognition of these rights -~ still wva-
guely defined - as an element of positive law, The first sign of this re-
vival was an article published by Gareis in 1877(16); he claims i.a. a
right for the individual to organize his life as he likes, a right to a
person's name and to his honour; the other rights mentioned by Gareis be-
long to the fields of industrial and intellectual property. Another im-
portant champion of the "rights of the personality" was Otto von Gierke,
who postulated rights to a person's body and 1life, liberty, honour, so-
cial position, free activity, ccmmercial sphere of activity, name and marks
and finally intellectual property. All these secparate rights, however,
were only "emanations" of a "general right of the personality", character-
ized by Gierke as a right to be recognized as a personality(l7)° A third
pioneer in this field of law was Joseph Kohler, to whose opinions we shall
devote some more attention, Between them, Gareis, Gierke and Kohler,
whose contributions to the development of the "rights of the personality"
date from the period 1877-1914, may claim in the evolution of CGerman law
the same position as Warren and Brandeis in U.S. law. Only the German
attack was launched over a far broader area, as would appear from our en-
umeration of the rights analysed by Gareis and Gierke; it was, moreover,
at least intended to advance much deeper, for far from limiting their ef-
forts to characterising a new action in tort, the German writers set out
to define in detail the contents, characteristics and sanctions of a new
category of complete and far-reaching rights; finally, the number of troops
engaged in the attack was considerable, for the three writers mentioned in
this study are picked out from a crowd. From the 1890's onwards, there is
a considerable output of monographs on a person's right to his likeness,
to his letters, to the protection of his sphere of privacy or intimacy ag-
ainst public disclosure, to his honour, to the undisturbed carrying on of
business, even to the liberty of action and the liverty to work. IFrom a-

bout the same time, the great textbooks. on private law contain at least some

points of viewnon_thehquastion(18).
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We shall have to return in greater detail to some characteristic
features of the German development, which is difficult to understand and
to assess properly without a reference to certain technical aspects,

Kohler, whose first contributions to the study of the "rights of per-
sonality" go back to about 1880 ("Das Autorrecht", in Therings Jahrbiicher,
XVIII, new series VI), proclaims, like Gierke, a "general right of the
personality", which entitles every individual to claim recognition as such;
"expressions" of this general right are various more limited rights, among
them a right to a "sphere of intimacy', to the name and to the likeness
of a person. In his great work on copyright (Urheberrecht an Schrift-
werken und Verlagsrecht, 1907), Kohler defines the "right of secrecy" as a
protection against the publication of letters, even such as do not fulfil
the conditions of originality required for copyright, but also against the
disclosure of private facts in general through the use of living persons
as recognizable models for works of fictionj; moreover, the right of secre-
cy comprises a protection of a person's name and likeness. As is the case
with most German studies on the Personlichkeitsrecht from this period, it
is difficult to ascertain to what extent Kohler speaks, or purports to
speak, of principles recognized in German positive law or exposes prin-
ciples de lege ferenda., He had little or no statutory provisions or case
law from his own country to refer to, but instead he freely used English
and French decisions to support his views. Thus by a remarkable coincid-
ence, the case of Prince Albert v. Strange (quoted above, at note 8), which
played an important part in the Warren and Brandeis article, is referred
to by Kohler as the "leading case'" in the matter of protection of private
documents against unwarranted publication(19).

T Although there may certainly have been interesting developments re-
lating to the legal protection of a person's sphere of private life, name
and likeness in other countries than those where we have now tried to trace
the origins of the modern law of "privacy" or of "rights of the personal-
ity", it seems a_priori unlikely that such developments should have taken
place earlier than, or been entirely independent of, the discussion carried
on in these important countries(20). Nor is there any evidence, in avail-
able comparative studies on the topic, to the effect that technical ap-
proaches radically different from those illustrated by the Anglo-American,
French and German discussion have been adopted elsewhere. The brief his-
torical sketch above therefore sesms sufficient for present purposes.

It is necessary to add, however, before we go on to give an outline of
the further development of the rules concerned, that independently of the
birth and evolution of "privacy" or "rights of the personality" as autono-
mous problems, dealing with the protection of a group of specific interests
conceived as a unity or at least as closely related to each other, all those
principles of constitutional, private, penal, procedural and administrative
law which protect the individual's freedom, bodily and mental integrity,
and property - either directly and consciously, on the basis of the Rechts-
staat or Rule of Law ideology, or indirectly, as a consequence of rules pur-
suing other purposes - developed without interruption in the countries cov-
ered by the present study. What was new, in the writing and decisions re-
ferred to above, and what entitles us to speak of the "origins" of the law
of privacy and its Continental counterparts, was in the first place the_
synthesis of interests ~ the vision, as il were, of a complete protection
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by essentially uniform rules of law of a set of non-~pecuniary interests
which had not until then been analysed as a unity - and secondly the re-
cognition of those interests in the field of »nrivate law.

8. The further development of the law of privacy in the United States
needs little comment, It has been described briefly yet exhaustively in a
brilliant article by Dean Prosser(2l), from which the following quotation
(the notes are omitted) is takens:

"For the next thirty years (after 1905; the present author's remark)
there was a continued dispute as to whether the right of privacy
existed at all, as the courts elected to follow the Roberson (where
the right was denied; the present author's remark) or the Pavesich
(v. note 7 supra) case. Along in the thirties, with the benediction
of the Restatement of Torts, the tide set in strongly in favour of
recognition, and the rejecting decisions began to be overruled. At
the present time the right of privacy, in one form or another, is
declared to exist by the overwhelming majority of the American courts.
It is recognized in Alabama, Alaska, Arizona, California, Connecti-
cut, the District of Columbia, Florida, Georgia, Illinois, Indiana,
Iowa, Kansas, Kentucky, Louisiana, Michigan, Mississippi, Missouri,
Montana, Nevada, New Jersey, North Carolina, Ohio, Oregon, Pennsyl-
vania, South Carolina, Tennessee, and West Virginia. It will in all
probability be recognized in Delaware and Maryland, where a federal
and a lower court have accepted it; and also in Arkansas, Colorado,
Massachusetts, Minnesota, and Washington, where the courts at least
have refrained  from holding that it does not exist, but the decisions

have gone off on other grounds, It is recognized in a limited form
by the New York statute (from 1903, prohibiting the unauthorized use
of a person's name or likeness for the purposes of trade; the present
author's remark), and by similar acts adopted in Oklahoma, Utah and
Virginia,

At the time of writing the right of privacy stands rejected only by
a 1909 decision in Rhode Island, and by more recent ones in Nebraska, |
Texas, and Wisconsin, which have said that any change in the old com- 1
mon law must be for the legislature, and which have notv gone without
oriticism",(22)

Although this is merely a quantitative description of the American
evolution, it seems sufficient in the present context. The contents of the
right. of privacy varies considerably in those American jurisdictions where
it has been recognized; we shall return to the problem of classifying the
cases so far decided. In the Restatement of the Law of Torts (1939), a
general formula has been adopted (sec. 867): "A person who unreasonably and
seriously interferes with another's interest in not having his affairs
known to others or his likeness exhibited to the public is liable to the
other."

It should be added that if the bulk of American cases on privacy -
of which some three or four hundred have been reported - deals with either
physical intrusions, disclosure of private facts by means of press, films,
radio or television, or with the unwarranted use of a person's name or
likeness, the predominant precccupation in recent years has been with in-
trusions committed by wire tapping and by means of various electronic and
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other monitoring devices. The use of such devices not only by business
competitors, employers, and gossip Jjournalists but also - and not least -
by public servants hunting for zvidence has caused considerable solicitude
in later years. In some States, the legislature has intervened to prohi-
bit or restrain the use of eavesdropping apparatus.(2%)

As compared with the thorny path which the advocates of a right of
"privacy" or of 'the personality" have had to wander in Europe, at least
until recently, the progress of American law in this field seems enviable.
It should be stressed, however, that - as Dean Prosser put it in 1960 -
"it is only in recent years, and largely through the legal writers, that
there has been any attempt to inquire what interests are we protecting,
and against what conduct".(24) In 1956, an American judge went as far as
to state that the law of privacy could be characterized as "a haystack in
a hurricane(25).

9. It would be unfair to pretend that nothing decisive has happened in
the field of privacy in English law. But since, as we have already stated,
where has been no birth, there can be no growth; the English development,
so far, can be described as birth pangs., As far as the courts are con-
cerned, it is enough to state that there is not one decision where a right
of privacy has been acknowledged and an action sustained merely on the
ground that the defendant's conduct constituted an invasion of privacy.

In Tolley v. J.S, Fry & Sons, Ltd., a libel case from 1930 where a well-
known amateur golf-player had sued a chocolate manufacturer for using his
likeness for advertising purposes, Greer, L.J., held that "the defendants
in publishing the advertisement in question, without first obtaining Mr.
Tolley's consent, acted in a manner inconsistent with the decencies of
life, and in doing so they were guilty of an act for which there ought to
be a legal remedy. But unless a man's photograph, caricature, or name be
published in such a context that the publication can be said to be defam-
atory within the class of libel, it cannot be the subject-matter of com-
plaint by action of law"(26), Although the judgment was in fact reversed
~ on the ground that the publication amounted to libel - and although it
has been contended that the opinion of Greer, L.J,., was an obiter dictum
(27), no later decision has brought the matter any further(28), It re-
mains to be seen in the course of this study to what extent the recognized
actions in tort - particularly actions for defamation, passing off, nuis-
ance and trespass - as well as -other legal rules in the field of contract
and copyright - have been used to fill what seems to be felt as a serious
gap in the common law, As late as 1948, however, the Committee on the

Law of Defamation expressed its disapproval of any extension of the law

of defamation so as to cover invasions of privacy(29),

Those elements of the English evolution which would seem to merit
some attention here are, on the one hand, a growing insight - expressed in
law review articles and some textbooks(30) - of the desirability of a pro-
tection of the sphere of privacy as well as of such elements of personal-
ity as name and likeness, on the other hand legislative efforts, to which
we shall return below,

10, The development of the protection of privacy and of such elements of

personality as a man's name and. likeness.in French law is characterized,
at first, by the steady growth of case law very much along the lines al~
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ready traced in the 19th century, and by increased theoretical interest in
questions relating to the "rights of the personality'.

For present purposes, it would seem sufficient to stress three fea~
tures in the modern French development.

In the first place, the "rights of the personality'", which are the
subject of some monographs, the most remarkable cne being that of Profes-
sor Nerson - Les Droits extrapatrimoniaux (Iyon 1939) - eventually find a
place in the great treatises on private law(31), There is, however, little
agreement on the delimitation of the concept. On one point, French writ-
ers generally agreet: they recognize several distinct "rights of the per-
sonality" - among which the right to a person's name or likeness, earlier
considered as proprietary rights, and a right to the secrecy of confiden-
tial letters, earlier interpreted as based upon an implied contract bet-
ween writer and addressee, are frequently included - but reject the idea
of a "general right of the personality", which could be invoked to meet
any attack upon what may be considered as specifically "personal' inter-
ests. BSuch a notion is too vague, according to the prevailing French
opinion, to fulfil any useful purpose(}Z). Upon the whole, there is con-
siderable distrust, in French legal writing, against '"le verbiage" easily
indulged in when "rights" of the most varying descriptions are proclaimed
in general terms(33).

.Secondly, if the notion of "rights of the personality" is used more
frequently in modern decisions concerning abuse of a person's name or
likeness or in respect of biographies disclosing private facts, the legal
basis of liability nevertheless remain art. 1%382 Code civil, which implies
i.a,, that some kind of fault and of prejudice - both of which, however,

- require little proof - are necessary conditions for responsibility(34).

It should be pointed out, in the third place, that although the
French notion of droits de la personnalité is large enough to embrace all
the problems referred to in Anglo-American legal writing under the head-
ing of "privacy", the centre of gravity of the French discussion lies on
points which are less emphasized, or are not at all considered as elements
of the law of privacy, in Anglo-American Jjurisdictions. Thus the protection
of the human body, and questions concerning contracts relating to it, take
an important place in French writing., On the other hand, the problem of
eavesdropping by means of electronic or other technical devices plays a
relatively minox part in France, although by no means unobserved by law-
yers, This is a point where differences of sociological patterns between
France and the U.,S,A, are obvious,

11, The development of the "rights of the personality" in German law de-
mands a more detailed examination, not only because it is complex but also
because the German approach differs much more radically, in theory if not
in results, from the Anglo-American than does any other system. From a
comparative point of view, the German method of solving the problems of
privacy may be considered as the most interesting alternative to the Amer-
ican solutions(35),

While Gareis, Gierke, Kohler and their successors elaborated their

theories on the "rights . of the personality", the German Civil Code (BGB)
was being prepared(36), Of all the rights of a specifically personal
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character proclaimed by legal writers, only one was explicitly recognized
in the Code: according to .8.. 12, a person has a proprietary right to
his name. But not only did the legislator refuse to adopt the idea of a
"general right of the personality" or of distinct rights in certain in-
terests of a personal character, He also deliberately created a system
of torticus liability which made impossible the growth of a case law tak-
ing such interests into account, Under . & 82% BGB the wilful or negli-
gent infliction of injury to another person's "life, body, health, liber-
ty, property or other rights" as well as the causing of damage prohibited
by statutory provisions intended to protect other people's interests give
rise to civil liability. Special provisions ( §  824-826) enlarge the
responsibility for statements of untrue facte which are likely to do hamm
to another'!s business or professional activity, for seduction, and for the
malicious infliction of injury in an immoral manner.

Under - § 253, however, an injury which is not of a pecuniary char-
acter cannot be compensated by pecuniary damages unless such recovery is
specifically provided for, There are few such provisions; the only im-
portant one, for present purposes, is § 847, subsec. 1, which allows
the judge to grant equitable damages for injuries to a person's bodily in-
tegrity, health and liberty.

In order to arrive, if not at an explicit recognition of the "rights
of the personality", at least at an adequate protection under § 823 of
such personal interests as e.g. the right to prevent the unauthorized dis-
closure of private facts, the German lawyers who were in favour of such
protection had to establish, in the first place, that there was not merely
a legitimate interest, but also a "right" which was entitled to protec-
tion, In the second place, it was necessary to overcome the obstacles
created by § 253 to the granting of compensation for invasions of priv-
acy. On one point, several decisions of the Reichsgericht opened, at an
early date, the posgibility of at least some protection; it was recognized
that an injunction ordering the defendant to refrain from an attack upon
a legitimate interest could be granted even if that interest was not the
object of an explicitly recognized right(37).

The Artistic Copyright Act, 1907, brought decisive progress in a
limited field: a person's right to his likeness was recognized and de-
fined in detail; we shall return below to the relevant provisions, The
case law of the Reichsgericht further acknowledged, as "rights" in the
technical sense, the interest in carrying on an established business with-
out interference and in a person's honour, On other points, the courts
refused to follow the writers, in particular the Reichsgericht explicitly
rejected the idea of an exclusive right to the publication of letters not
protected by copyright, and in several decisions weunt out of its way to
state that German positive law knew of no such thing as a “"general right
of the pérsonality" from which such protection could be derived,

Before 1945, one single decision by a court of appeal may be inter-
preted ~ and not without gtraining the words of the court - as an adhe-
sion to the idea of s "general right of the personality'; the Court of
Kiel, in a case concerning a play which represented, with names and de-
tails, a recently committed murder, gave an injunction in favour of the
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victim!s children, Obiter, the Court stressed the necessity of an ea-
largement of protection for personal interests, but § 826 BGB, which

is applicable even where the irjured interest is not a "right", would seen
to have provided a sufficient ground for the decision. In spite of the
resistance of the Supreme Court, legal writers continued, during the first
half of the 20th century, to elaborate the notion of "a general right of
the personality". It was particularly in the field of copyright - where
the courts admitted, on the ground of certain laconic provisions in the
applicable statutes .of 1901 and 1907, a droit moral intended to protect
the personal interests of authors - that these studies were undertaken.

As an important example may be mentioned an article by Smoschewer in Ar-
chiv fiir Urheber -, Film- und Theaterrecht, Vol, 3 (1930), pp. 119 ff.

The adoption of a new Constitution for West Germany in 1949, includ-
ing a comprehensive list of fundamental rights, which included "the free
development of the personality" (art. 2, No.l) brought a decisive change
in the attitude of courts, It was generally claimed by legal writers -
among which particular mention should be made of Professor Nipperdey and
of Prcfessor Hubmann, author of the leading work Das Perstnlichkeitsrecht
(1955) - that irrespective of the intentions and language of the drafters
of the BGB, the recogniticn of a "general right of the personality" in
public and private. law was an inevitable consequence of the new Constitu-
tion,

In 1954, the Bundesgerichtshof makes the first step. In a case which
concerned the publication, in mutilated form, of a letter from a banker's
attorney to a newspaper where the banker had been attacked, thes Court
gtates that the "general right of the personality", as recognized by the
Constitution, is an "absolute right" in the sense of § 823 BGB, Sev-
eral decisions follow, in which the provisions on the right to a person's
name and likeness are completed, and a right of privacy in a wide scnse -
protecting inter alia against the disclosure of private facts and the un-
authorized recording of privats conversations - is recognized.

In 1958, the Bundesgerichtshof takes the next decisive step. In an
action introduced by a respectable businessman, who had been photographed
on = horseback and who subsequently found his likeness uzed in the advert-
ising of a manufacturer of doubtful pharmaceutics, the Court awarded dam-
ages, The conduct of the defendants was held tc be an attack upon the
plaintiff's liberty of decision:; thus § 847 BGB could be invoked, at
least by analogy. This somewhat strained ratio was later abandoned, and
the Court - followed by most lower courts and the vast majority of lsgal
writers - openly adopted the principle that damages can be awarded at
least for serious encroachments upon the "general right of the person~
ality",

It should be stressed that the most notable particularity of the
prevailing German theory, according to which each individual has an ex-
clusive right, the object of which is his own personality - thatl concept
taken in a very broad sense - is due, historically, to the technical ne-
cessities created by § 823 BGB, where the domain of civil liability is
limited to attacks upon distinct rights., As will appear below, this tech-
nical construction and the frequent affirmation of the "absolute" charac-
ter of the "general right of the personality" do not imply that the
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protection granted to that right is unlimited and independent of opposing
interests.

12, It is impossible to attempt here a description of the origins and
development in other countries of legal rules or legal theories intended
to protect, or at least capable of protecting, the specifically personal
interests which are the object of the Anglo-American "right of privacy" and
the French and German "rights of the personality'". It is sufficient to
state that such rules have been develoved from various origins in many
countries. In Roman-Dutch law, e.g., the Roman actio iniuriarum, which
was frequently invoked in German legal writing before the adoption of the
' BGB, has served that purpose(38). In those countries where the influence
of French law and legal theory has traditionally prevailed and where civil
codes have been introduced or revised in the course of the last decades,
gpecial provisions deal with at least some aspects of privacy; the usual
technique in these codes is to recognize certain "rights of the personal-
ity"; that notion frequently embraces also questions outside our actual
sphere of interest(39)., The term is not used in the Italian Civil Code,
where rights to a person's name (art. 6, 7 and 8), to pseudonyms (art. 9)
and to a person's likeness (art, 10) are explicitly recognized. The Greek
Civil Code of 1946, on the contrary, affirms a "general right of the per-
sonality":

"Celui qui, d'une manidre illicite, est atteint dans sa personna-
lité, a le droit d'exiger la suppression de 1l'atteinte et, en outre,
1l'abstention de toute atteinte 3 1l'avenir." (Art. 57)

Violations of this right also give rise to a claim for damages under
the provisions applicable to torts in general and under a special provi-
sion on préjudice moral (art. 59). There is a further enactment (art,58)
on a person's right to his name,

Particular mention should be made of Swiss law, As already pointed
out (note 20 supra), Swiss lawyers contributed to the German discussion on
the "rights of the personality" at the beginning of the present century.
More successful than their German colleagues, the advocates of the recog-
nition of a "general right of the personality" managed to convince the
legislator of the utility of a provision affirming that right. § 26-30
of the Civil Code of 1907 deal with the "protection of the personality";

§ 28 contains the provision:

"Wer in seinen persdnlichen Verhaltnissen unbefugterweise verletzt
wird, kann auf Beseitigung der St6rung klagen."

4s in the BGB, damages can be granted only in the cases specifically
provided for, A proprietary right to a person's name is recognized in §
29, These rules, although cautiously applied by the courts, have given
rise to case law protecting certain interests of the kind which are stud-
ied, in Anglo-American law, under the heading of ”privacy".(40)

In Scandinavia, where the notion of "rights of the personality" never
gained much ground, the protection of privacy outside the spheres of cons-
titutional, administrative, penal and procedural law did not attract much
attention until recently, It seems justifiable to state that the first
writer to put the question in a comprehensive way was the Norwegian Pro-
fessor Knoph who, in a famous treatise on intellectual vroperty (Andsrettem
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1936, pp. 576-595), argued for an enlarged protection of certain personal
interestg, particularly of a person's name and likeness. It was also in
Norway that a court first decided a typical privacy case in this senses a
man who had participated in the commission of a murder, served his sentence,
and thereafter led a blameless 1life, obtained an injunction from the Norve-
gian Supreme Court against the showing of a film on his crime (Norsk Rett-
stidende, 1952, p.1217, vide infra), The case gave rise to lengthy debates,
Finally, Norway adopted certain provisions in her Criminal Code which are
intended to protect privacy. In 1966, at a meeting of Scandinavian lawyers,
the problem of privacy and mass-media was extensively discussed. Generally
speaking, however, neither courts nor writers have so far given much atten-
tion to questions of privacy,

Certain rights falling within the Anglo-American concept of privacy are
expressly guaranteed in the civil and, -more frequently, the constitutional
and penal legislation of the Communist States. Mention should be made, here,
of the Civil Code of Hungary (1959), where the protection of a person's name
and honour is provided for in art. 82, as an element of the "rights pertain-
ing to persons in their capacity as such", and where violation of the sec-
recy of correspondence and the privacy of the home as well as abuses of a
person's likeness and recorded voice are also considered as encroachments
upon these rights. The Polish Civil Code of 1964, likewise, refers to the
notion of biens inhérents 3 la personnalité humaine; among which are counted
name and pseudonym, likeness, secrecy of correspondence-and inviolability of
domicile (art. 23),

13. The rapid sketch given above of the origin, growth and present state of
those legal principles which deal with the protection of the right to be "let
alone" and to prevent the public use of such elements of individuality as a
person's name or likeness would seem to offer a sufficient basis for a more
detailed discussion of the legal problems involved,

It seems clear, on the one hand, that there is a considerable differ-
ence between the approach which purports to provide a protection for human
personality in general and which envisages {he right to be "let alone" as an
element of the far wider concept of "rights of the personality". This dif-
ference is far more important than the technical differences between a pro~
tection analysed in terms of "absolute rights" and a system based on actions
in tort.

On the other hand, although the notion of "rights of the personality"
is not only much wider but also more vague than the concept of "privacy",
the actual conflicts covered by the two terms coincide very largely, at
least as far as private law is concerned. In both cases it is justifiable
to state that the two notions are used - have indeed been invented - to meet
a number of specific demands for protection. Both constitute, as it were,
modernized and enlarged translations into the language of private (and to
some extent penal) law of principles already familiar to that of public law,
A comparison between German case law in the field of "rights of the person-
ality" and American decisions reported under the heading of "privacy" re-
veals astonishing coincidences, both with regard to the questions and in
respect of the answers.

It may be concluded that the problems of privacy and of rights of the

personality have a common core which is sufficient to make a more detailed
comparative survey possible .and.meaningful.
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B. Attempts to Define the Notion of Privacy and to Classify its
Different Elements

1, Comm~n Law Gougtries

14, The facts which prompted Warren and Brandeis to write their famous
article on the right of privacy were the prying and gossip of the '"yellow
press', and the purpose of the article was to find remedies against such
conduct, To achieve this, the two authors had, in the first place, to find

a synthetic formula, under which could be gathered a number of seemingly
disparate decisions and principles., It was not, and could not be, their
business to analyse the different elements of the tort they tried to establish,
And, in spite of several subsequent attempts by legal writers to define the
concept of privacy, and to classify its elements (/1), the growth of American
law in this field went ~n unhampered by theoretical definitions and classifi~
cations, Where courts felt the need to invoke statutory provisions in support
of decisions in the field »f privacy, they frequently fell back upon the vague
and general terms of constitutions. As an example, mention can be made of the
leading case of Melvin v, Reid (297, Pac. 91, 1931), to which we shall return
frequently below, Here, the right of "pursuing and dbtaining happiness",
recognized by the Californian constitution, served as the ground, or at least
an element of the ground, of the decisien,

Nor did Warren and Brandeis and the American courts adopting the notion
of privacy define the nature of the interest protected by the new action., Mr,
Bloustein, in a recent article (see note 41 supra) argues that preoccupations
of human dignity werc foremost in their minds. Although the learnel writer
produces convincing arguments in suppert of his opinicn, it must be granted
that the very generality ~f the notinn of human dignity makes it little help-
ful for practical purposes.

15. The most successful attempt to analyse the American concept of privacy
is certainly that of Dean Prosser (Calif. L.R., vol, 48, 1960, pp. 383~423),
whose analysis already seems tc have been widely adopted by courts and writers
(4R). According to Dean Prosse:r (p. 389) the law of privacy really embraces
"four different kinds of invasion of four different interests rf the plaintiff,
which are tied together by the common name, but otherwise have almost nothing
in common" apart from the fact that they interfere with the right to be "let

alone'", These four different tnrts are:
"1. Intrusion upon the plaintiff's seclusion or -solitude, or into his
private affairs,
2. Public disclrsure of embarrassing facts about the plaintiff,
3. Publicity which places the plaintiff in a false light in the public eye.
4, Appropriation, for the defendant's advantage, of the plaintiff's name

or likeness.!

The learned Dean sets out to range the mass of American privacy cases within
these four categories and to analyse.on the one hand the relations between the
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four branches of privacy and the earlier common law actions in tort, &a the
other hand the principles particular to each of the four branches, Thus the
intrusion cases, which afford protection only for the private sphere and only
against "prying or intrusion", are characterized as instruments for filling
"the gaps left by trespass, nuisance, the intentional infliction of mental
distress, and whatever remedies there may be for the invasion of constitutional
rights", The protected interest, according to Dean Prosser, is primarily a
mental one (p. 392). Tk= "public disclosure" branch, it is held, protects the
plaintiff's reputation, and constitutes an extension of the established torts
of libel and slander (p. 398), The conditions which must be fulfilled for a
successful action under this branch of privacy are the private character of the
facts disclosed, the publicity of the revelation, and the offensiveness - from
the reasonablle and not over-sensitive man's point of view ~ of the disclosure.

The "false light" cases, involving abuse of a man's name or likeness,
also protect reputation, and come close to the old defamation torts. They
differ from the disclosure cases in that what is made public is false (p. 400).
"Appropriation", finally, implies the use of a person's identity - generally
symbolized by his name or likeness ~ for the defendant's personal or pecuniary
advantage, The protected interest is chiefly a proprietary one, and the right
has, whether it is classified as "property" or not, a value, since the plain-
tiff can sell licences (p. 406).

16, We shall not attempt here to give a critical analysis of Dean Prosser's
definition of privacy and its different elements. In American legal writing, =

the splitting up of the tort introduced by Warren and Brandeis has been criti-

cized particularly by Mr. Bloustein (op. cit.), who tries to demonstrate the
fundamental unity of privacy, chiefly by stressing that the safeguarding of

human dignity is at the root of all the four branches and by pointing out the

presence of this idea in the decisions used by Dean Prosser to illustrate his -
theses.

Without choosing sides in this discussion, the presert writer submits
that the real issue is less one of definition and classification than cne of
policy, and that the two writers referred to are largely operating on different
levels of abstraction. As an analysis of American law as it actually stands,
Dean Prnsser's reasoning seems indeed convincing, although the learned writer
may omit to discuss such elements of judicial reasoning as, in an analysis
realised on a higher level of abstraction, emphasize the unity of the four
branches nf privacy. From the policy point of view, the obvious risk created
by definitions - and particularly by definitions made by eminent and influen-
tial writers ~ is that they close, as it were, the field of privacy to new and
unforeseeable developments, which might be more easily admitted if the more
general "human dignity" formula is stressed as the common element of privacy.

It is natural and, it is submitted, necessary that at a given point of
growth as rapid and as luxuriant as that of the American law of privacy, some
analytical gardening is resorted to, The question is, however, whether the
gardener shall confine himself to survey or use his knife, Shall privacy con~
tinue to grow, in the shelter of a general formula, or shall a more incisive
analysis of its details lead to a stop, at least temporarily, so that lawyers
have time to consider its dmplications. classify it-and-tgive to airy nothing, !
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a local habitation and a name"?

The dilemma illustrated by the American discussion now referred to is
strikingly similar to that facing German lawyerz in the field of the '"general
right of the personality". It is submitted that this is one of the most
fundamental problemns to be considered by any lawyer trying t~ reach the best
solution in this breach of law: is it better to lay down principles wide
enough to meet any future need, or shall one put trust enough in one's imagina~
tion ~ and in the possibility of future reforms, if need be ~ to formulate
rules more detsiled and, consequently, more consistent with legal security?

17. It follows from what hes been said above about the Eng}lgh development

that there is small room for such analysis as Dean Prosser's, since there is

little to analyse. De lege lata, the task is, rather, to adopt any national
definition of the notion of privacy, or of the interest or interests worthy

of protection, and subsequently to examine to what extent, and in what cases,
the well-established common law actions in tort provide such protection. It
is natural that the American experience is used for the definition. The oourse
of action thus describesd seems in fact to have bsen adopted by recent writers
on the subject. (43) Textbooks ~ where privacy does not take a large place,
for obvious reasons ~ usually do without msre precise definitions. In the 7th
edition of winfield on Tort (1963, pp. 726 {f) a distinction is made briween
"privacy of property" and "personal privacy"; in Salmond on The Law of Torts
(14th ed., 1965, & 5(1), pp. 22 ff.), Dean Prosser's classification is used.
It is also possible to analyse English case law (in the fields of defamation,
passing off, copyright, trespass, breach of contract and nuisance and in the
light of the principles relating tc contempt of court) in terms of German
theorles and experience, although the technical difficulties opposed to such

a comparison are obviously greater. A remarkable study of this kind is found

in the German Government Bill of 1959 (see note 35 above).

The solutions proposed in Fngland de lege fersuda will be discussed

below,

2. France

18. Lack of material is not the primary difficulty in studying the defini-
tions and classifications of the 'rights of the personality” in French legal
writing, What makes the task difficult is rather the lack of uniformity in
theoretical definitions, Moreover, theorelical analysis has more often than
not been but loosely connected with judicial experience. As already pointed
out, the ever-~ready art. 1382 Code civil has usually been sufficient for the
courts and, where judicial dicta cccasionally seem to be influenced by academic
writing, it is very difficult to assess with any precision the real impact of
theoretical considerations. Finally, it is characteristic of most French
theories in this field that the notion of Droits de la personnalité is far
wider than that of privacy, and that civil rights are often invclved.
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In the light of these facts, 1t seems justifiable to pick out a few
representative definitions and classifications from important French textbooks
and articles.

Perreau’s famous article of 1909 contains a fairly comprehensive defin-
ition of the Droits de la personnalité (Revue trimestrielle de droit civil 1909,
EE;“§91‘536)' These are, in the first place, rights of the person as such,
comprising the right to be recognized as a distinct individual - expressed, in
positive law, by a person's exclusive right to his name and the actions pertain-
ing thereto, the right to one's cwn likeness and the rights to honour and liber-
ty, i.a. the liberty to organize one's private life. Secondly, there are rights
inherent in the person as member of a family: rights concerning legitimacy,
maritsl status, ete., and rights to the family name. Finally, there are rights
attached to the status of citizen: nationality, right to vote, etc, Perreau
also discusses in debail the legal nature of all these rights; we shall refrain,
however, from discussing these problems in the present context.

19. By far the most consistent, the most realistvic, and the most thorough
study of the French concept of the "rights of the personality" is that of
Professor Nerson, who is still a leading expert in this field (Les Droits
extrapatrimoniaux, Lyon 1939).

The notion of Droits extrapatrimoniaux ~ rights not falling within the
patrimoine, the sum of pecuniary assets belonglng to a person ~ differs slightly
- from that of "rights of the personality" but, for present purposes, we may
consider them as essentially identical. (44) Professor Nerson excludes from
his analysis public rights, although these are also extrapatrimoniaux in the
sense stated above, The objective of his study being, inter alia, to ascertain
in what cases it is justifiable to use the term "right" “for a given situation
Juridique, he sets out to study a great number of such "situations! with a
view to f finding adequate tests for the adoption of that term, Adopting the
basic classification of Perreau, Professor Nerscn ranges the interests relating
to a person's name, domicile, status, legal capacity and profession under the
category of "interests in the notion of individuality"; another interest is that
in bodily integrity, a third group, intéréts relatifs & 1'élément moral de la
pergonnalité, comprises the right to a person's likeness, to secrecy and honour,
the moral right of authors, rights to personal or family souvenirs, family
tombs and the rights of fam®ly law in general. However, Professor Nerson con-
cludes that only few of the protected interests referred to deserve the name of
"rights" in a technical sense. Only the right of reply ~ which is a remedy
granted in the French press legislation (vide below) - the right of self~defence,
the right to a person's name, perhaps the moral right of authors, "perhaps one
day" the right to a person's likeness belong to this group. The "right" of
secrecy is characterized as too vagae (op. cit. p. 386). That "right", which is
of particular importance here, is analysed by Professor Nerson as composed of
the rules on professional secrets, where there is no room fcr a "right" in
favour of private persons (pp. 160 f., 384 f.), and the rules on confidential
letters, where the term "right" is equally out of place (p. 172, 385). The
author rejects the idea of a general '"right of secrecy".

The remaining personal interests, concludes Professor Nerson, which
cannot be considered as "rights" in a technical sense, are protected by the
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general law of torts. In his concluding remarks, Profescor Nerson argues on
the one hand that the list of "personal rights" should be left open, so that
the courts can create new ones to meet new needs, on the other hand that in
some cases legislative intervention is desirable to delimit more precisely
the outlines of certain rights,

Professor Nerson's study reveals both the problems and the relative
lack of importance of a clear definition of '"rights" approximately corresponding
to the right of privacy in French law. The rise of a certain interest, e.g.
that in not having one's likeness published, from the status of situation
juridique to that of droit subjectif obviously implies greater security, pro-~
vided the '"right" in question is defined with sufficient clarity, and it may
also imply certain other advantages, such as the applicability of specific
remedies or procedural principles ~ thus the plaintiff may not have to prove
that the defendant has acted negligently or that a real prejudice has been
caused - but on the other hand, the almost inexhaustible possibilities of art,
1382 Code civil would be lost. Against the background of these possibilitics
and the way they have been used by French courts in respect of all kinds of
préjudice moral, it is inevitable that the discussion about the "recognition"
of this or that "right of the personality" amounts to little more than the
creation of analytical instruments for a rational classificetion of distinct
groups of actions. To proclaim a "right", in this context, may often seem a
display of eloquence and high-floun principles rather than an attempt to in-
fluence the development of the living law,

This explains the scepticism of French lawyers confronted with the
notion of "rights of the personality" and particularly a '"general right of the
personality", (45) The relative lack of practical importance of any classi-~
fication also seems to explain the diversity of principles in the textbooks,

20, Three good examples may be chosen from among many.

In Legons de droit civil, by H. L. and J. Mazeaud (vol. I, pp. 626 ff.)
a first distinction is established between the droits de la personnalité,
belonging to the field of private law, and the droits de 1'homme, guaranteed
by public law. The former embrace rights to bodily integrity, the right to
work, and a right of moral integrity, including the right to one's own likeness,
the freedom to contract marriage, the right to defend one's honour, the right
to claim respect for one's affections, and finally a right of secrecy (right
to claim the observance of professional duties of secrecy and right to keep
one's correspondence secret),

Professor Carbonnier, in his Droit civil (vol. I, 1957, nos. 70 ff.,
pp. 227 ff.) also distinguishes the civil rights protected by public law from
the attributs de la personne physique, which are, according to the writer,
droits_primordiaux, libertés civiles and égalité civile. The term droits
E_lmordlaux, which corresponds to droits extrapatrlmonlaux or de la personnallte
is said to apply to such rights as are sufficiently precise, with regard to
their object, to deserve the name of droits subjectifs: rights to live and to
have one's bodily integrity respected, the right to a person's name and likeness,
the right to defend one's honour, However, in the classification of Professor
Carbonnier, certain elements of the American notion of privacy are found under
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the heading of "civil liberties"; thus, the protection of a person's
home against intrusions is considered as an expression of the 11beroe

de s'enfermer chez soi, and the right to react against the disclosure of
private facts is s called la liberté de la sphére d'intimité.

A particularly careful study of the motion of droit de la person~
nalité is found in Marty end Raynaud, Droit civil, Vol. I, 1956 . These
authors adopt three distinct methods for the clessificstion of private
rights ~ their pecuniary or personal character, their objects and their
subjects -~ and thus arrive at a distinction between droits patrimoniaux
and extrapatrimoniaux on the one hand and between dr01ts de la personnalité,
having the benefzéiary'v own person as their object, droits réels, droits
de créance and droits intellectuels on the other hand., However, the authors
stress both the vagueness of the "rights of the personality" and their
closeness to the non-pecuniary rights, to which they mostly belong (pp.=248
ff.) Starting with a definiticn by the Belgian writer Dabin, Messrs.

Marty and Raynaud characterize the "rights of the personality" as ceux qui
ont pour objet les éléments constitubifs de la personnalité. It should be
stressed that this definition comes near to those which have been adopted
for a long time in German legal writing., At the same time, the French
authors stress the impossibility of making an exhaustive list of the rights
concerned; they cnly pretend to deal with the principal ones, divided into
three groups: rights to the constitutive elements of the person, comprising
bodily integrity and honour and reputation; rights to the means of identi-
fication or expression, including the rights to a person's name and likeness,
the right of secrecy (professional secrecy and secrecy of correspondence)
and the moral right of authors; finally, the freedom of movement and of

work (nos. 331 ff., pp. 480 ff.,)

21, If we leave the problems of classification on a higher level, the
result of this survey of the French theory of droits do la personnalité
would seem to be that for practical purposes, theres is a relative unanimity
on certain points, particularly the inclusion amorg these rights of rights
to a person's name, likeness and honour and of maintaining the secrecy of
private 1life, 1In spite of the wideness and vagueness of the French notion
of "rights of the personality", it seemc justifiable, therefore, to consider
this branch of the law as corresponding to the Anglo~American law of
privacy.

3. Germany

2. Although there is no other country where the notion of "rights of
the personality" has been studied so extensively, and for such a long time,
as in Germany, it is possible to limit our survey of prevailing methods of
definition and classification to an analysis of two writers, For unlike
their French colleagues, the vast majority of German lawyers have adopted
fairly uniform theories in this field of law. This unanimity - which,
obviously, does not exclude disagreement and variety of opinions cn almost
every point of -detail - would seem to be due to a number of facts worthy
of mention. In the first place, the-German.Civil .Code-differs radically
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from the French through its wealth of highly developed technical rules

which, quite often, open only one way to the desired solution; this is the

case, as we have already pointed out, in respect of civil liability. Thus

the notion of "rights of the personality" is, in German law, a technical

necessity if certain ends are to be achieved. Secondly, German writers and

German courts speak the same language, and have to do so, precisely because

the technical and scientific character of legislation imposes the language

of science upon the judges and, what is more, make them listen very

attentively to professorial opinions. It also follows, however, that

guestions of classification and definition cannot be considered -~ as the

case would often seem to be in France - as matters indifferent to, or at

least different from, the "living law": an influentisl author who proposes ;
a new theory can expect to find his reasoning translated into a judicial i
decision, |

These points should be made before we expose the theories of German
writers; for comparative purposes, it is necessary to bear in mind the
specific climate of German legal thinking and the heavy impact of technical
considerations upon the solution of conflicts, At the same time, these
facts undoubtedly develop the skill of reasoning, and impose discipline .
upon the inventors of new theories. They also reduce, to some extent, the
possibility of exporting German solutions and ideas into countries with a
different legal system.

23, Writing at the beginning of the 1950's, when the German Supreme Court
had not yet made the decisive steps towards the full recognition of the
"general right of the personality" in the field of private law, Professor
Hubmann (in Das Personlichkeitsrecht, 1953) starts his inquiry with an
analysis of the notion of perscnality and with a criticism of those earlier
writers who had objected to the idea of a "subjective right" to one's own
personality. We have to refrain from an anclysis of this part of the Ger-
man writer's work, which ends with two important conclusions: There is a 1
"general right of the personality", which is not identical with the sum of ‘
specific rights recognized by statutes or decisions and which cannot be

defined any more than the notion of "personality" itself (v.pp. 123 ff,);

that right belongs to the categories of rights protected under para. 823

BGB (pp. 127 ff.).

Although Professor Hubmann argues that no definite determination of
the allgemeines Personlichkeitsrecht is possible, he sets out to analyse
its principal elements, divided into three groups: the right to develop
one's personality, the right to defend one's personality as such, and the
right to defend one's individuality.

The first group comprises numerous rights largely protected by public
law rules: the general freedom of action, the freedom of work, the right
of pursuing a professional, commercial or cultural activity, the freedoms
of association, expression, religious and moral activities and education,
The second group, on the contrary, embraces rights in the domain of private
law: the protection of a person's life, body and health, the protection of
intellectual property, the protection.of the free will, of a person's

5-1619



- 24 -

feelings and personal relations.

The 'right of individuality" (Egg@&_gp£~}gd§yiggaliggi) is analysed as
the protection of three distinct "spheres!: the sphere of individuality,
which comprises a person's name, trade name and honour; the '"private sphere"
and the "sphere of intimacy". By virtuae of the right to defend his
"private sphere", a person may prohibit the publication not only of his
likeness, but also of "the portrait < his 1ife" (Qgpensbild), i, e, a
description or representation of his life, acts, words and thought, and
of his "character portrait" (Charakterbild), as it can be read out of
words, acts, handwriting and other elements capable of interpretation by
scientific methods. The right to the "sphere of intimacy" goes further:
it protects not only against publication, but also against any act by
which a third party can obtain knowledge about such things as confidential

notes and letters.

It is superfluous to stress the wideness and vaguenasss of this
definition. However, many of the terms which, at first glance, secem
highly esoteric recur in the language of courts and ere applied and deve-
loped in respect of actual conflicts.

24, In 1960, Professor Nipperdey gave a survey of the "general right of
the personality" in German law (Archiv fir Urheber-, Film-, Funk- und
Theaterrecht, vol. 30, 1960, pp. 1-29) in which the recent progress made
by the Bundesgerichtshof was taken into account. 1In accordance with the
vast majority of writers, the author states that after the coming into
force of the German Constitution of 1949, with its catalogue of fundamental
rights, which do not merely concern the relations between State and indivi-
dual but also those between private subjects, this general right belongs to
those protected under para, 823 BGB., It fills out the gaps between such

~ provisions of a more specialized kind as protect similar interests. In
spite of its universal scope, the general righ® of the personality is not
unlimited; the limits are set by the rights of other persons, by such well-
recognized defences as e.g. consent, and by the application of the principle
that such invasions as are "socially adequate", i.e, recognized as rea-
sonable and inevitable within the community concerned, do not give rise to
any liability. (pp. 3-8)

Like Mr, Hubmann, Professor Nipperdey emphasizes that no definite list
can be made of the elements ~f the allgeneines Personlichkeitsrecht; it is,
by nature, inexhaustible. However, certain specific rights are derived
from it, Among these is the right to a person's name, already granted by
the B@B. There is alsc a right to a person's likeness, which is wider than
that granted by the Artistic Copyright Act, 1907, bubt is subject to the
same exceptions. Another right of the personality has the spoken word as
its object: any recording or transmission of a person's voice is unlawful,
subject to certain exceptions. The right to a person's honour and reputa-
tion belongs to the "personality rights", like the right to have one's des-
cent established (Recht der blutmissigen Abstammung). Professor Nipperdey
also adopts the distingtion between the right to claim a "sphere of inti-
macy" (Geheimsphire), i.e. a protection against any person trying to have
access to letters, diaries, personal notes or, more generally, any facts
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which a person has a reasonable interest in keeping secret, and a "sphere
of privacy" (Eziggtsphégg), protected against any prying into, surveillance
of and disclosure of private facts, independently of their character, The
right to a sphere of privacy comprises s protection against the publication
of the portrait of a person's life or character, Invassions are justified
only in a few cases, Further, "rights of the personality" protect a per-
son's feelings and emotional life and the accused's freedom of speech in
criminal proceedings, Finally, the moral right of authors is a personality
right (pp. 8-20).

25. The opinion of Professor Nipperdey, himself a senior judge, may be
considered as authoritative, as far as the "general right of the personality"
as an element of private law is concerunl. Most of his theses are covered
by judicial dicta; in particular, the Bundesgerichtshof has explicitly
adopted the view that this "general right" cannot be defined exhaustively.
(46) The dangers of this attitude have not been overlooked, (47) but so

far the matter has ne¢t been brought to a head.

For the purposes of the present comparison, it seems important to
make three points with regard to the German concept of "rights of the
personality",

If ideological aspects are set aside, the energetic affirmations of
the inexhaustible character of the "general right of the personality" mean
little more than that the list of cases which may be decided in favour of a
plaintiff claiming a violation of such a right is kept open. However, an
analysis of the present body of case law shows that the actions so far
brought before the courts all fall within one or several of the specific
personality rights mentioned by Profecsor Nipperdey.

The width of the range of rights considered to belong to the constit-
utionally guaranteed Perstnlichkeitsrecht docs not nccessarily imply that
those which correspond to the cases covered by the notion of "privacy"
differ in actual practice from the correspondins Anglo-American actions.
There are, in fact, striking coincidences.

However, as a third point, it must be stressed that although the rise
of a number of legitimate personal interests into "absolute rights" in
German law does not mean that there are no defences for violations or that
the courts refrain from balancing the opposinginterests in each case - this
is true particularly in respect of the rights which have not a clearly
defined object ~ the term "right" is not an empty word. Whereas "privacy"
in American law, whether it be considered as a group of loosely connected
interests or as a unity, is protected by actions in tort and subject to the
substantive and procedural provisions on torts in general, the "rights of
the personality" are absolute in the sense that any violation is sanctioned
unless a good defence is produced. The development of German case law from
the early 1950's onwards may be described as a process of stabilization, in
the course of which the outlines of these "absolute rights" emerge more
clearly.
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4. Other Countries

26. It would produce confusion were we to add more definitions to those
already presented in this survey. It seems likely that where deeper
analyses of "privacy" or of '"rights of the personality" have been made
outside the legal systems now discussed, they follow the one or the other
of the patterns found in these systems. In most countries, e.g. in the
Scandinavian countries (with the exception of Norway ~ where recovery is
granted in civil actions in respect of the unwarranted disclosure of private
facts, at least when they are of an embarrassing character, and where
there are several criminal provisions in point (48) ) the problems con-
cerned have not been sufficiently discussed, and there is not enough prac~
tical experience for general definitions to have emerged. However, che
statement would seem safe in respect of Scandinavian law: the idea of a
"general right of the personality! seems utterly incompatible with the
pragmatic traditions and habits of thought of Scandinavian lawyers., (49)

5. Conclusions

27, The next task to be faced in the present study is the finding of
common denominators, if not of a common language. Against the background
of systematic and terminological diversity as well as of substantive
differences between the legal systems covered, it seems obvious that the
safest solution is to use an analysis of facts, i.e., of interests and
conflicts, as the basis of classification for the purposes of the study,
rather than to adopt, or invent, definitions and classifications of legal
rules or theoretical concepts.

28. There would appear to be three kinds of actions which fall within -the
American notion of "invasion of privacy" and which also constitute vio-
lations of "rights of the personality" according to the nrevailing German
view and te some French writers at least, Taken in their logical ~ or
rather chronological - order these acts are: (50)

(i) intrusions, whether committed by means of physical violence or
otherwise, into an area, whether in a local or a figurative sense,
which a person has an interest in keeping for himself;

(ii) collecting material, in the broadest possible sense, about a person,
either by intrusion or by other methods felt to be unfair;

(1ii) using material about a person, whether lawfully or unlawfully ob-
tained, for publication or for some specific purpose, e.g. as
evidence against that person.

Usually, an act falling within the definitions of "invasion of
privacy" or "violation of a right of the personality" will belong to two
of these categories or to all three nf them., Thus the collecting of ma-
terial about a person is not unlawful, under any of the legal systems
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considered, wunlegs realized by intrusion or by such systematic prying
into somebody else's privete affairs as amounts to an invasion of the
privzte sphere, Certain kinds of intrusion, on the other hand, become
unlawful only when committed with a view to cnllecting material about a
person, The third category presents certain particular features. Where
publication is concerned, the way in which the published material has been
obtained is usually of little importance. 1In other cases, e.g. where
material concerning a person's private affairs, such as confidential
letters, is used as evidence, the lawfulness of the manner of acquiring

it is decisive,.

For practical purposes, the acts falling within the two first
categories may be described as follows:

(a) unauthorized entry on and cearch of premises or other property;
(b) unauthorized search of the person;
(¢) medical examination, blood test, etc.;

(d) intrusions upon a person's solitude, seclusion or privacy
committed without entry on or trespass to property or persons
(follewing a person, spying, misuse of the telephone, prying
into private facts);

(e) importuning by the press or by agents of other mass media;

(f) unauthorized tape recording, photeographing, or filming;

(g) interception of correspondence (this case would seem to fall
under (a) above but should be considered separately on account
of its particular importance);

(h) telephone tapping (this case, which may involve trespass to
property or belong to the cases under (d) supra, also merits
special attention);

(i) use of electronic surveillance or other "bugging" devices

(the same remark applies here).
The principal cases falling under the third category are the following:

(j) disclosure of information given to professional advisers or
to public authorities bound to observe sccrecy;

(k) unwarranted public disclosure of private facts;

(1) unauthorized use of a person's name, identity or likeness;

(m) abuse of words or other communications from a person;

(n) unwsrranted attacks upon a person's honour or reputation.

It should be emphasized that this is an attempt to cover the cases
of practical importance rather than to achieve a perfectly logical
classification, Thus, the defamation cases, which do not really belong
to the field of privacy, are included because of the close historical and
practical connection between them, and because both the defences and the
remedies developed in the field of defamation hsve served, to some extent,
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as models in the development of the law of privscy, Conversely, we have
not included, as a distinct group, the use of evidence about a person's
private affairs which has been unlawfully obtained; it has been thought
more practical to discuss the problems raised by such evidence in connec~
tion with the remedies for invasions of privacy.

It should further be stressed that, as will appear in the course of
our study of judicial decisions (part II 1nfra) the cases belonging to
category (iii) are closely interwoven. Thus the use of a person's name
may often be unlawful only because it takes place in connection with the
disclosure of private facts: similarly, such disclosure, e.g. in a work
of fiction, becomes unlawful only wherc a name or other means of identifi-
cation are used, Again, if words or other communications from a person are
published with important alterations, so as to convey a meaning different
from that of the original communication, this may amount, according to
the circumstances, to defamation or to the abuse of the person's name.

It will appear, moreover, that certain groups of acts put together in the
list above must be split, upon closer analysis, into two or more distinct
invasions; thus the unauthorized use of a person's name embraces both
"false light" and "appropriation" cases, according to Dean Prosser's
classification, If we have chosen to put these two wrongs into the same
category, it is because Continental case law makes - or at least made -
use of the droit au nom (Namensrecht) as the legal basis for decisions

in both cases.

The question of a final classification with some claim to logic and
rationality can be envisaged from two different angles: de lege ferenda
and de lege lata. The first approach is OOViOHSlj’freer “where it is
adopted, an analysis of facts and interests worthy of prcotection can serve
as the basis of classification. The second implies at least some depen-
dence upon the definitions and classifications expressed in existing legal
rules; in the light of the diversity and sometimes irrational character of
these, it seems difficult to arrive at a system which is at once universally
valid and satisfactory from a logical point of view, Whether the one or
the other spproach be chosen, however, it is obvious that the final classi~
fication cannot be attempted until we have studied at least a selection
of leading cases. An analysis in abstracto of the facts and interests
involved would be of little value.

29, The order adopted in the present study is based on the following
considerations:

It would have appeared from the foregoing survey on the one hand that
the law of privacy - that term being used throughout this Working Paper to
denote such legal principles as are specifically intended to protect a per~
son against the acts enumerated under (a) - (n) above ~ is incomplete in
many countries, e.g. England and Scandinavia, and on the other hand that
where that branch of the law is more fully developed, it appears very much
as a set of principles which either completes such already existing rules
as offered some protection to the specific interests involved or fills out
the gops between such rules. The ultimate purpose of the present study
being to ascertsin whether and to what extent special rules on privacy are
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needed, it seems logical to start with a survey of statutory provisions

or well~-established case law granting protection in the cases enumerated
above and with a general analysis of justifications and remedies and of
recent legislative initiatives in the field of privacy. On the strength

of that survey, which will necessarily be incomplete, the principal lacunae
will have emerged, and the field where the law of privacy may have a useful
function will be defined, at least in outline.

We then set out to study more closely the solutions given by courts and
universities to privacy problems in the domain of private law. The reason
for this limitation will be discussed more fully below,

In the course of the examination of case law, the results of our
enquiry will be summed up; the solutions obtained in those countries where
the law of privacy has been more fully developed will be criticized, and
some recommendations for the solution 6f the principal problems will be
given,

Before setting out to examine the rules applicable to the cases
referred to under (a) - (n) above, it seems useful to discuss briefly the
notions of '"private" and "public", which will recur frequently and which
are obviously of fundamental importance.

30. The limited purpose of this study makes it necessary to exclude a
number of questions, the analysis of which, although important in itself,
does not seem to contribute to the solution of the general problems as to
whether an extensive law ¢f privacy is needed and on what points it is
desirable.

Thus, the legal nature of the rights of action concerned - e.g. their
assignability and similar questions -~ will not be discussed. Here, the
technical differences between the "tort approach! and the "absolute right
approach' -assume real importance.

Nor shall we examine the problem whether a right of privacy can be
extended to deceased persons or their surviving relatives.

Finally, the question whether the protection of privacy should be

—— e
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C. The Distinction between "Private'" and "Public™

1. General Remarks

31. The distinction between what is "private™ and what is "public" is of
relevance in various fields of private and public law. As a general propo-
sition, it seems safe to state that the definition of the two terms varies,
and must vary, considerably from one branch to another. "Publicity" as an
element of certain criminal offences, as a concept in the law of copyright,
as a term used in administrative or fiscal law, is not the same thing. Nor
is it possible to expect that '"publicity" in German law is identical with
the concept denoted by that term in French or American law. (52) It there-
fore seems justifiable to conclude that a study of these two notions as
adopted in better established branches of law than that of privacy is un-
likely to offer much assistance,except in certain cases (thus, the "publici-
ty" of a statement putting a person in a false light in the public eye
should, in all probability, be subject to the same tests as a defamatory
statement).

In the field of privacy, the distinction is of importance in two en-
tirely distinct cases. In intrusion and disclosure cases, it is essential
to determine whether the sphere intruded upon or the facts disclosed are of
a "private" character. The disclosure cases, as well as the unauthorized
use of somebody's name or likeness, may give rise to the question whether
the incriminated acts amounted to 'publication™. It is likely that differ-
ent principles are used to find the answer to these two questions; the in-
terests involved are obviously different. In this context, we shall only
discuss the first question, which is of general importance. The second one
will be discussed in connection with those invasions where publicity is \
essential. |

32. Again, it seems necessary to warn against generalizations and the me-
chanical application within one branch of privacy of tests invented for an-
other branch. It is obviously no intrusion to inspect court records acces-
sible to the public, but the public disclosure of facts contained therein
may amount to an invasion of privacy (cp. Prosser, op.cit., p. 396). Simi-
larly, words uttered in a public place, or by a person holding public office,
can nevertheless be "private” for present purposes.

For the sake of convenience, it may be useful to consider in turn the
meaning of the terms '"private" and 'public' in respect of documents, persons,
premises and activities., A few examples illustrating the problems raised by
the distinction in these cases may help us to reach certain conclusions.

2. '"Public" and "Private" Documents

33, It is clear, as pointed out by Dean Prosser (op.cit., pp. 391 and 395 f)
that no invasion of privacy is committed when public records which are, by
law or by custom, kept open to the public are inspected. It is equally
clear that certain documents, such as confidential letters, private journals
or diaries, are of a '"private' character. Between these two extremes , how=-
ever, it may be doubtful whether a document, and in particular a document
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drafted in the carrying out of a business or a profession, belongs to the
one or the other group.

In some cases, there are enactments to the effect that information con-
tained in certain documents given to public authorities must not be communi-
cated to others than those concerned. In the USA there are detailed provi-
sions of this kind, both in federal and state law, in respect of information
given for the purpose of the census or tax collectiony there are also more
general enactments in favour of business information delivered to public
authorities. (53) There are similar enactments in other countries. (54)

It would be of little use, however, to analyse in detail these provi-
sions for they do not in the least contribute to a firal answer to our 1
question., There is nothing to say that the intrcduction of criminal or |
civil liability for the disclosure of the contents of certain documents 1
renders these documents "private" in the sense of pertaining to an indivi-
dual's sphere of privacy.

As will appear more clearly below, where we discuss the admissibility
as evidence of certain documents and where a more detailed analysis of deci-
sions will be given, the 'private" or "public" character of a document is
relative in more than one sense. A French jurist has stated, in respect of
a rule of French defamation law, according to which the truth of a statement
is not a good defence when it concerns '"la vie privée":

"Di'abord il est & peu prés impossible de distinguer, comme le veut
la loi, ce qui touche & la vie publique, et ce qui concerne seule-
ment la vie privée. Nul n'est en mesure de donner & cel égard un

critérium valable. La vie publique et la vie privée sont &troite-
ment unies l'une & l'autre et pratiquement inséparables ..." (55)

It is submitted that there arein fact certain criteria which may be
used - French courts 6 among others, have had to use them (56) - but that the
question "private' or M"public" is, at least in respect of documents, mis-
leading. It may be a superfluous remavk that the contents of the document
is the first feature to take into account. But we must go further. Apart
from the marginal cases referred *+o above,; there is no such thing as an ab-
solute publicity or an absolute privacy of documents. In respect of a
letter, for instance, the question should be: does this particular use of
the letter amount to an invasion of privacy? The letter may in fact be of
such a character that showing it to a colleague is a serious infringement;
in other cases, disclosure of its contents is an invasion only if made to
the writer's business competitors, or to the gensral public. Similarly,
the defences which may be invcked by the defendant in an invasion suit vary
according to the character of the document.

This reasoning leads us to the conclusion that the "privacy" or "publi-
city" of a document is not a quality inherent in the document or its con-
tents as such. There are clear cases, such as diaries or information piro-
tected by statutory provisions against inspection by third parties. but out-
side that limited area the decisive question is what use is made of the in-
formation and in what interests is it used. Sometimes, e.g. where a docu-
ment is produced as evidence, the way in which it was obtained may also
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assume importance. Among the methods of using information concarning other
persons, two are of particular interest for present purposes: communica-
tion through the public press and the use as evidence before a court. Gene-
rally speaking, the publication of the contents of documents through mass
media, being the safest way to a maximum of publicity, is most likely to
amount to an invasion of privacy, for documents not intended for that use
often contain at least some information about non-public persons and non-
public activities (vide infra). Conversely, producing a document as evi-
dence in court is often likely to be lawful, since it is seldom done without
some reasonable interest; here, the focus of attention is shifted towards
the way in which such information was obtained.

3. "Public" and"Private" Persons

33. In respect of persons, the distinction between "public" and "private"
has a sense entirely different from that which can be given to these terms
with regard to documents. Whereas the privacy or publicity of documents
must be relative, in the first place because "document” is a neutral word
and the contents of the document is decisive for its character, and second-
ly because it is only in the light of the use made of such contents that it
is possible to state whether a person's sphere of privacy has been encroach-
ed upon, the notion of "public" person, although a highly controversial
point in the law of privacy, can nevertheless be defined in absolute terms.

Although there are many shades in the definitions given by courts and
writers in the jurisdictions covered by the present study, there is agree-
ment on one point: there exists a category of persons who have lost, to
some extent their claim to be "let alone’”. Dean Prosser speaks about "a
person who, by his accomplishments, fame, or mode of living, or by adopting
a profession or calling -which_gives the public a legitimate interest in his
doings , his affairs, and his character, has become a 'public personage'™
(op.cit., p. 410), but also adds to these groups of voluntary actors on the
stage of the world those who become, more or less temporarily, "public® be-
cause voluntarily or involuntarily connected with that which the public at
large considers to be 'mews" or which serves, in the press or other mass
media, to entertain the public (op.cit., pp. 412 f£f.).

34, It would seem, upon the whole, that the European definitions of "public
persons” are somewhat more narrow. The ‘news" test here is generally re-
pPlaced by considerations where the legitimate interests of the public are
opposed to the mere interest in sensation or gossip. Thus an eminent French
jurist, Mr. Lindon, enumerates (in Juris-classeur périodiqus, 1965,I1.1887):
public persons in the strict sense, such as the holders of high office, and
politicians on different levels, criminals - but here the French lawyer, al-
though admitting that the facts are otherwise, claims that publicity be
strictly limited to facts immediately connected with the crime - the grandees
of the world of entertainment. In respect of the last-mentioned category,
Mr. Lindon seems to hold that, having once abandoned, in the interest of
popularity, all claims to a sphere of secrecy, they cannot suddenly turn in-
to hermits. It should be added that, as will appear from some recent cases,
the idea of a general and irrevokable consent has not found favour with the
courts.
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35. In German decisions and legal writing, the notion of "public figures"
has been extensively discussed. An interesting attempt to systematize the
principles applicable in this matter has been made by Frofessor Neumann-
Duesberg (57), whose views have been adopted in a recent decision of the
Supreme Court. (58) Since his definitions and classifications seem in fact
to harmonize with the leading cases, they may be used here to illustrate

the German approach. The statutory basis of the German aualysis is found

in para 23, sub-para. 1, no. l, Artistic Copyright Act, 1907, According to
this provision, which has been applied by analogy far outside its original
field of application, portraits belonging to '"contemporary history' may be
published without the consent of the person portrayed. Professor Neumann-
Duesberg makes a distinction between "absolute! and "relative" persons of
contemporary history. The first category is composed of crowned heads,
leading statesmen and, generally, persons who are likely to retain the inte~
rest of historians even after they have left the stage. Their claim to
privacy must be considerably reduced, although there ought to remain a
sphere of intimacy wholly unconnected with their public activities. The
limite of publicity in these cases, are set by the legitimate need for
informing the general public. Persons who belong to ceontemporary history
only in the "relative" sense are those who, voluntarily or involuntarily,
attract legitimate public interest through some specific event in which they
.are involved or some activity of public concern in which thay participate.
Their privacy is sacrificed only in comnection with the facts which entitle
them to the position of persons of contemporary history and only as lcng as
they are associated with these facts.

The German writer also tries to apply these principles to the family of
persons belonging to contemporary histcry. Thisis a point where the differ-
ence between American and German attitudes becomes particularly obvious.
Whereas Dean Prosser (59) states, in respect of all public figures, that the
privilege of the press "extends even to identification and some reasonzble
depiction of the individuals' family, although there must certainly be lim-
its as to their own private lives into which the publisher camot go" - the
principle being, as the American writer subsequently admits, that there must
be "some logical connection between the plaintiff and the matter of public
interest" - Professor Neumann-Duesberg argues that the femily of persons of
contemporary history in the "absolute sense" becomes, by virtue of their
connection with such public figures, members of the "relatively” public
category. On the other hand, the family of "relative" persons of contempo-
rary history remains completely outiside the public scene unless connected,
in one way or another, with the events giving rise to publicity. It is,
however, doubtful whether this last restriction upon the privilegzes of the
press is consistently observed by the courts. (60)

There are numerous judicial decisions on the problem, to which we shall
return in due course below.

4, "Public" and "Private' Premises

36. The question of "public" or "private" premises iz of iore limited inte-
rest for present purposes than that of determining what percons helong to
the category of "public figures”. There are, basically, two groups of cases
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where it assumes real importance, and in both o mechanical application of
fixed tests would seem possible.

In the first place, it is of relevance in intrusion cases, but,as in
respect of documents, the private or public character of premises can be de-
termined only in a relative sense: in relation to whom, and for what pur-
poses, is a place considered as private? A good illustration is furnished
by a Danish decision where a criminal action (for violating a person's domi-
cile) was sustained against a private detective who, acting on the order of
a husband and using a key delivered by him, entered a flat by night to as-
certain whether his client's wife was committing adultery. (61) Another
example is a German case where the plaintiff's business premises - obviously
open to the public ~ were held "private' for the purpose of photographing.
(62) A similar principle was adopted, at least obiter, with regard to moni-
toring, in the American decision lLanza v. New York (370 U.S. 139, 1962).

Secondly, the private or public character of a place may be of import-
ance in cases concerning the disclocure of private facts or the use of a
person's likeness. In all the legal systems covered by this study, there is
agreement on certain broad principles according to which descriptions or
pilctures of public scenes, which can be observed by anyone, may be freely
published. The application of these principles hits upon considerable dif-
ficulties, however, and it is submitted that, here again, no mechanical ap-
plication of a "publicity test™ is possible, (63) although there seems to
be at least a tendency towards such strict enforcement of the test in
American case law (vide Prosser, op.cit., pp. 395 f.). As will appear from
the study of judicial decisions below, the "publicity" of a place does not
imply that courts overlook the balancing of opposing interests involved.

5. "Private" ard "Public" Activities

37. The problem which has to be faced under this very general heading can-
not be simply added to those already discussed. Obviously, an activity,
even an uninteresting one, cacried on by a "public figure" is often "public
for the purposes of the law of privacy, whereas the same pursuits carried on
by an obscure citizen clearly belong to the sphere of private life. Simi-
larly, certain goings-on, which would be manifestly private if confined to a
garden, may become part of "contemporary history" - in the most liberal
sense ~ if located in a street. The question we purport to discuss now is
whether certain activities are, by virtue of their intrinsic character or
their effects, such as to give the general public, represented by the press
and other mass media, a legitimate interest in being informed about them. In
this broad sense, the question amounts to asking what is "news" in a given
community, and whether the opinions of courts and wiriters coincide with the
views of press and public on this point. This problem, which we have already
touched upon when discussing "public figures™ - being by definition those
who transform trivial facts into news because connected with them, and those
who become news-worthy because connzcted with non-trivial facts - cannot be
analysed in general terms (c¢.f. the enumeration of Dean Prosser, op.cit.,

P. 412). In its picturesque diversity, it defies definition. What we can
attempt to discuss is whether there are specific groups of activities which
by their importance or implice*ions. fall clearly outside the sphere of
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privacy. The result of labelling an activity as "public" in this sense is
obviously that documents (64), persons - at least leading persons - and pre-
mises (65) concerned also assume a '"public character” in so far as publish-
ing (as opposed to intrusion) is involwved.

Now, since it seems beyond doubt that international, national and local
politics, trade union and similar activities (66) - at least within the
groups concerned (67) - religious movements, scientific activities of some
importance, and the world of entertainment belong to the public sphere in
this sense, our problem is practically reduced to the question whether busi-
ness and professional activities in general, as opposed to other sectors of
life (family life, holiday and leisure activities), are "public" for the
purposes of the law of privacy.

Although there is evidence in favour of a negative reply, (67 a) there
is some uncertainty about this question. It is probable that as soon as
business activities are important enough to be matters of serious public
concern, they belong to the domain of "contemporary history" (vide Bundesge-
richtshof in the decision quoted in note (64) supra). This, however, does
not mean that the life, property and ccrrespondence of those involved become
wholly unprotected. Again, the application of a uniform test to the variety
of possible conflicts and interests seemz clearly insufficient. Each group
of invasions, and each kind of protected interests, must be studied separate-
ly.

6. Conclusions

38, The foregoing attempt to analyse systematically different objects of
protection leads to the conclusion that a universally valid, uniform princi-
ple for determining what is'public" and what is "private" cannot be found.
There are, within each group, certain clear cases which need no further dis-
cussion, but for the vast majority of possible conflicts a clear distinction
between private and public persons, documents, premises and activities cannot
be made. It is only with regard to "public figures" that principles of some
generality may be found. If, however, the restrictions imposed by courts
upon the privilege of publishing verbal or pictorial information about such
persons are taken into account, these principles suffer exceptions of such
importance that their apparent claritiy vanishes.

39. Imsight into the difficulty of procedding, as we have tried to do, by

a systematic analysis of different objects of protection, but also into the
need for general principles, would seem to be at the root of the attempts,
made by German writers and to some extents by courts, to establish different
"spheres" according to the degree of privacy which may be claimed for the
facts belonging to each of them. Several classifications of this kind have
been proposed, some of which have already been mentioned; the discussion
between the advocates of different schools of thought has not always been
fertile, (68) Classifications of this kind can obviously be no more than
analytical instruments; they should not be treated as fixed rules. The most
commonly adopted system would seem to be that of Professor Hubmann, who
establishes two "spheres" of protection: the sphere of privacy and that of
secrecy or intimacy. (69) The German Supreme Court and many writers have
adopted this classification. (70)
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The "sphere of secrecy' comprises all thcse facts, whether they be
letters, other documents, acts, thoughts or words, which a person has an
interest in keeping strictly for himself and for the person or persons im-
mediately concerned.

The "sphere of privacy" is that which is shared with a person's family,
colleagues and collahorators, reighbours and, generally speaking, those mem-
- bers of the community among whom the person concerned lezds his daily, fami-
ly, business or professional life.

The doctrine of "spheres® is undoubtedly useful as a complement to the
more mechanical study of different objects of protection, and as a rough
classification of the nature of interests involved. It wust obviously be
completed, in its turn, by the distinction between "“private' and "public"
persons., At the same time, it seems helpful for the purpose of determining
to what extent such persons have lost their claim to privacy.

D. Legal Rules Protecting Privacy

1. General Considerations

40. It has already been pointed out that since the law of privacy, where it
has been developed with some consistency, comes in to complete certain exist-
ing legal rules and to fill the gaps between them, the logical approach to
our subject demands a preliminary survey of such protection as is offered by
better established legal principles.

In this Working Paper, we adopt what may be called the hierarchic order
of legal provisions, beginning with such internaticnal conventions as oblige
the signatory states to give some protection to privacy and continuing with
constitutional provisions and ordinary statutory or judge-made principles.

For obvious reasons, conventions and constitutions cannot be expected
to contain more than general principles in this field. As we have already
stated, the notion of "rights of the personality" is frequently resorted to
in such documents where it is natural to make use of the time-honoured pub-
lic law notion of human rights.

On the lower steps of the hierarchy of legal provisions, rules prciect-
ing the spheres of privacy and of secrecy are found in most branches of the
law. Statutory rules in the field of private law are so far exceptional;
both in the USA and in Germany, the protection granted in this domain is
largely judge-made. Rules on intrusion, in a physical sense, are usually
found in penal law; justifications may be defined, in so far as public
authorities are concerned, in procedural and administrative law. Administra-
tive legislation of various kinds also frequently comprises such provisions
as exist on the protection of tele-communications and correspondence. Press
laws deal with defamation and often provide for special remedies. Our task
is to arrive, through this patchwecrk of legal nrovisions, at a synthesis al-
lowing us to find the most.important lacunae to be eventually filied by
special rules on privacy.
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A question which arises already in this context, but which must be
postponed till we have examined more closely the principal branches of pri-
vacy, is whether it is appropriate to introduce statutory provisions on
privacy which cover the whole of the field, and thus incorporate at least
part of the special rules found in different branches of public and private
law, or whether it is sufficient, or indeed preferable, to recommend the
adoption of enactments intended merely to f£ill the most important gaps. This
question cannot be answered uniformly for all the countries concerned.

2. International Conventions

41. The Universal Declaration of Human Rights, adopted by the General As-
sembly of the United Nations, contains several provisions dealing with the
protection of privacy as defined in the countries covered by the present
survey. There is one provision which is of direct relevance, article 12:

"No one shall be subjected to arbitrary interference with his
privacy, family, home or correspondence, nor to attacks upon his
honour and reputation. Everyone has the right to the protection
of the law against such interference or attacks.™

This rule defines, in fact, most of the interests protected by the law
of privacy in those countries where it has been recognized most extensively.
To what extent the Declaration of Human Rights - being, according to its
tenor , "a common standard of achievement" - imposes real obligations upon
the members of the UN in respect of private law rules will not be discussed.

The Covenant on Civil and Political Rights, adopted by the UN General
Assembly on Decemwber 19, 1966, contains a provision in like terms (article
17). While the Covenant provides for a limited form of implementation machi-
nery, it is not yet in force, the requisite number of ratifications not yet
having been deposited.

42. The European Convention on Human Rights and Fundamental Freedoms, of
November 4, 1950, both contains more detailed provisions and provides for
their enforcement. (71) Moreover, apart from the greater efficiency follow-
ing from the possibility of bringing individual claims before the European
Commission on Human Rights and the Court competent to hear such cases, the
Convention is an element of national law both in those states (inter alia
Western Germany) which have adopted the principle of the direct applicabili-
ty of conventions as municipal law and those which have enacted special
statutes incorporating the principles of the Convention into their legal
system. The European Convention was in fact frequently invoked in German
decisions in privacy cases, particularly before municipal case law had been
firmly established.

Several provisions of the European Convention are of interest for pre-
sent purposes: article 5, which proclaims the right of personal freedom and
security and lays down in detail the cases where these interests may lawful-
ly be set aside by public authorities; article 11, where the right of asso-
ciation is defined. The sedes materiae, however, is article 8. This provi-
sion proclaims the right to respect for private and family life, domicile
and correspondence., The second paragraph of the article is of particular
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interest; it enumerates in detail the justifications for invasions of pri-
vacy committed by public authorities. Such invasions are justified only if
they are committed in accordance with legal rules and if they are necessary
in a democratic state for national or public security, for the economic
well-being of the country, for the prevention of crime or disorder, for the
protection of health or morals, or for the protection of other persons’
rights and freedoms. This classification will be used foi the purposes of
our analysis of justifications for invssions of privacy.

The actions so far brought before the European Commission of Human

Rights under article 8 of the Convention would not seem to be of particular
interest for the present study.

3. Constitutional Rules

43, It is necessary to limit this survey to a few recent examples of con-
stitutional provisions on the right of privacy. It is also necessary to
refrain from discussing the problems of efficiency raised by such rules.
Are they considered, in the legal system concerned, as directly applicable
by courts of justice or are they binding only upon the legislature? In the

latter case, are the courts entitled to examine the compatibility of statutes,

and of administrative orders or acts, with the constitution? Finally, even
if directly applicable to the acts of public authorities, may constitutional
provisions be invoked in private litigation? These issuss of constitutional
law, which are solved differently in all these jurisdicticns which are
studied more closely in the present survey, are obviously decisive for the
real impact of such constitutional provisions as deal with privacy.

The only test which may be applied to ascertain the importance of ccn-
stitutional rules is whether thev are actually invoked in privacy actions.
It is only in two of the jurisdictions referred o above that such rules are
quoted in the ratio of decisions. In Germany, it is done almost regularly.
In the USA, constitutional rules or principles of a general scope seem to
have been used occcasionally in the formative period of the law of privacys;
later, references to the Federal Constitution cccur when the action concerns
some specific right or freedom granted by it. We are not in a position to
make any statement of a general scope on the use of state constitutions.

On further problem of importance for a correct assessment of constitu-
tional rules on privacy must equally be left aside: the methods of contruc-
tion used in different jurisdictions. Some recent constitutions contain
fairly detailed provisicns on this point, others use general fermulas, Al-
though the former approach is at least an indication ~f legislative interest
in the questions of privacy, whereas the latter admits no such inferences,
no definite conclusion is possibile in the absence of information about the
methods of construction adopted in the countries concerned. Thus the German
courts have created a body of highly developed case law on the basis of a
few constitutional provisions framed in very general terms.

In short, in the following discussion of a few selected constitutional
laws, existing provisions must be taken at their face value, as eupr=zssions
of legislative attitudes chiefly with regard to conflicts between the indi-
vidual claiming a sphere of privacy on the one hand and public authorities
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en the other. Few conclusions can be drawn from this material.

44, In the USA, four groups of constitutional principles would seem to be
in point.

First, as already pointed out above, courts looking, during the early
phases of the development of privacy law, for some statutory support for
what was really a new action in tort, resorted to such general provisions in
federal or state constitutions as proclaim the individual's right to pursue
happiness (cf. Melvin v. Reid, 297 Pac. 91, 1931).

Another broad constitutional principle occasionally invoked is that of
due process. It was quoted by the Supreme Court of Georgia in Pavesich v.
New England Life Insurance Company (50 S.E, 68, 1905), the leading case on
the appropriation of a person's likeness for advertising purposes, where the
court relied upon those provisions in the U.S. and Georgia constitutions
which declare "that no person shall be deprived of liberty except by due
process of law" (loc.cit. at p. 7). The due process clause was considered
the basis of privacy in a dissenting opinion in a well-known recent case,
Silverman v. United States (365 U.S. 505, 1961). It should be pointed out,
in this context, that there is a striking similarity between the Georgia
Court in the Pavesich case, where the publication of a person's likeness was
held a violation of personal liberty, and the "Herrenreiter"” decision of the
Bundesgerichtshof (Gewerblicher Rechtsschutz und Urheberrecht, 1958, p. 408)
where that court resorted to the same strained analogy in order to arrive at
the application of para. 847 BGB, which provides for damages in case of
attacks upon a person's liberty.

The fifth amendment of the U.S. Constitution - which protects a person
against compulsicin to be a witness against himself - has at least been con-
sidered in some American privacy cases dealing with the use of overheard
conversations as evidence, but does not seem to have served as the ground of
decisions (vide Brandeis, J., and Taft, C.J., in Olmstead v. United States,
277 U,.S. u38, 1928).

The constitutional guarantee of the freedom of speech has also been
quoted in some eaves-dropping cases (vide e.g. the dissenting opinion of
Brennan, J. in Lopez v. United States, 373 U.S. 427, 1963).

The constitutional rule most frequently applied in privacy cases con-
cerning intrusion and, lately, telephone tapping and eavesdropping by means
of electronic monitoring devices is the prohibition against unreasonable
search and seizure in the fourth amendment. The application of this provi-
sion was rejected in a famous decision on wire-tapping (Olmstead v. United
States; vide supra), where it was held that it required an act of trespass
and the seizure of a tangible object. It was further held, at least obiter,

that evidence obtained in violation of the fourth amendment was not absolute-

ly inadmissible. 1In a series of recent cases concerning eavesdropping by
concealed microphones the U.S. Supreme Court seems to have abandoned this
narrow construction, but there is still considerable uncertainty as to the
precise implications of the fourth amendment. (73)

45, 1In English and French law, constitutional principles do not seem to
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have been discussed in connection with privacy, although it would appear
from what has been said above about the French classification of droits de
la personnalité and the close association between these rights, in some of
the systems proposed by writers, that principles of public law, as expressed
in the Déclaration des droits de 1l'homme et du citoyen of 1789 - still re-
cognized as an element of the French Constitution (vide Préambule of the
Constitution of October 4, 1958) - have at least had an indirect influence
upon the theoretical concepts of "rights of the personality’”. It may be re-
called that the Declaration of 1789 guarantees inter alia liberty, property
and security in general terms (arts. 2, 4, 5, 7, 10, 11).

46. As stated above, the constitution adopted by the German Federal Repub-
lic in 1949 has served as the basis of a rapid and important development in
the field of privacy. It must be emphatically stressed, however, that the
solemn proclamation of fundamental rights in the German Constitution would
certainly not have produced these consequences, had not legal writers elabo-
rated, over more than fifty years, a system of "rights of the personality".
That system was essentially ready for use in 1949, and the Constitution
merely served, if the expression may be used, as the decisive spark which
put the machinery to work. For although the catalogue of fundamental rights
in the German Constitution is somewhat more explicit than e.g. the French
Declaration of 1789, it does not amount to precise legislation on personal
rights. The articles most frequently quoted in privacy cases are art. 1,
where the inviolability of human dignity is proclaimed, and article 2, which
affirms the right to free development of the personality, subject to ths
rights of others, the constitutional order, and the laws of morality. Among
other fundamental rights guaranteed by the Constitution may be mentioned the
right to life, bodily integrity and liberty (art. 2, para. 2); the freedoms
of faith and conscience (art. 4); the freedom of expression, limited only
by general legal provisions, laws for the protection of youth, and the right
to honour and reputation (art. 5) - this provision is often referred to in
privacy actions concerning the press - ; the rights of assembly (art. 8)
and of association (art. 9); the secrecy of letters, other postal communi-
cations, telegraph and telephone communications (art. 10); +the freedom of
movement (art. 11); the inviolability of the domicile, subject to fairly
well-defined exceptions (art. 13). Finally, among the provisions of the
Constitution of 1919 taken over under art. 140, mention should be made of
the freedom not to reveal one's religious belief (art. 136 of the older Con-
stitution).

What has made these constitutional provisions an essential part of the
"living law" of Western Germany, and not hollow eloquence, is the adoption
of the principle that the constitutional rights should be put into effect
not only where the relations of the state and the individual are concerned,
but also in the field of private law. Although there is much discussion and
considerable disagreement on ‘the questions of detail concerning this direct
enforcement of constitutional provisions, the broad principle of their appli-
cability was adopted at an early date and has been upheld by the courts.

47. A survey of constitutions in Western Europe shows that whereas the
oldest of them - the Swedish "Form of Government' from 1809 - contains only
a general declaration (8 16) about the spirit in which the King shall eser-
cise his powers, the vast majority of constitutions guarantee two rights
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falling within our present sphere of interest: the inviolability of a per-
son's home, and the secrecy of correspondence, in many cases also of cable
and telephone communications. (75)

The most systematic treatment of the right of privacy is found in the
Turkish Constitution of 1961, where the '"secret sphere of private life",
"the inviolability of the domicile' and "the freedom of communication" (art.
15-17) are guaranteed under the heading "Protection of Privacy'.

48, Also in Eastern Europe, the inviolability of domestic privacy and the
secrecy of correspondence or of communications in general are generally
guaranteed by constitutional provisions; (76) these are held to be of a de-
claratory character and concern the relations between state and individual.
(77) In Yugoslavia (Constitution of 1963), there is a general provision
(art. 47) to the effect that "l'inviolabilité de la vie intime et des autres

droits de la personne est garantie'; this declaration of principles is com-
pleted by detailed rules on searches of private premises and on the secrecy
of correspondence (art. 52 and 53).
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4, Statutory and other rules applicable
to invasions of privacy

(a) General Provisions

49. In the following survey we shall use the classification
proposed above. For obvious reasons, only the legal systems of
those countries from which we possess sufficient material -
England, the U.S.A., Germany, France, and Scandinavia (or, on
some points, the one or the other Scandinavian country) - will
be studied more systematically. It seems to be of interest,
however, to mention those jurisdictions where civil and penal
legislation contain more general provisions on the protection
of privacy. Since we shall not return below to these legal sys-
tems, it seems justified to deal also with the remedies provi-
ded by them for invasions of privacy.

We have already mentioned art. 28 of the Swiss Civil Code
of 1907; Switzerland would seen to be the first country to in-
troduce a general protection of the personality in the field of
private law. Mention has also been made of the Italian Civil
Code of 1941,

The most clear example of statutes where the ‘rights of
the personality” are treated as a unity are the civil and penal
laws - all relatively recent - of the Communist States.

50. Whereas the civil legislation of Soviet Russia contains
rules only on defamation, which is sanctioned - unless the de-
fendant can invoke the defence of truth - by a refutation, ob-
tained from the court, or the retraction of the defamatory sta-
tement, 1if made in the press (art. 7 of the Principles of civil
legislation of the Soviet Union, 1962), Russian criminal law
punishes violations of the secrecy of correspondence, 7illegal
search, illegal eviction or any other illegal act violating the
inviolability of the living quarters of a citizen” (art. 135
and 136 of the Criminal Code of the R.S.F.S.R., 1961) as ‘cri-
mes against the political and labour rights of citizens™.

In other Communist States, there are also private law ru-
les on the protection of privacy. Thus in Hungary, arts. 263~
265 of the Penal Code punish the disclosure of private secrets
given to a person in his professional or other such capacity,
the opening, reading or delivery to a third party of letters,
other closed communications or telegrams, the interception of
telephone communications or messages sent by other telecommuni-
cations (it is held an aggravating circumstance if the contents
of intercepted messages are disclosed). In addition to the
penal rules, however, there are comprehensive provisions - ma-
nifestly based upon the notion of “rights of the personality’ -
in the Civil Code of 1959. The rules concerned are found in
title IV of the Code (“Private Law Protection of Persons’); the
chapter containing them (Ch. VII) has the title "Rights pertain-
ing to Persons in their Capacity as such™,
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The hungarian Civil Code provisions seem to be interesting
enough to be quoted in full as examples of the legal technique
used in Eastern Europe in the field of "rights of the persona-

(1

(2)

(1)

(2)

(1)

(2)

(1)

Article 81
The rights pertaining to persons in their capacity as
such are under the protcction of the law.

Shall be deemed to be violations of the rights per-
taining to the person of the citizens, in particular:
all prejudicial discrimination of any kind because of
sex, nationality or denomination, violation of the
liberty of conscience of the citizens, restriction of
personal frcedom, and bodily injury to or defamation
of, the citizens.

Article 82 _
Within the scope of rights pertaining to persons in
their capacity as such, the right of citizens and ju-
ristic persons to use of name shall be under the pro-
tection of the law: should anybody unlawfully use the
name of another person, then such conduct shall espe-
cially be deemcd to constitute a violation of the
said right.

The protection of rights pertaining to persons in
their capacity as such includes in like manner the
protection of good reputation.

Article 83

Shall be decmed in like manner to amount to a viola-
tion of the rights pertaining to person in their capa-
city as such: the action of any person violating the
secrecy of correspondence or the exclusivity of the
right attaching to the privacy of the home and to the
premises used for the purposes of juristic persons. A
similar violation of correspondence shall equally be
committed by any person misusing papers of a confiden-
tial character, other than correspondence, to the de-
triment of the lawful interest of another person.

The misuse of the likeness or the recorded voice of
another person, particularly the unauthorized utili-
zation, reproduction, publication and alteration of
such image or record shall constitute a violation of
the rights pertaining to persons in their capacity as
such.

Article 85

A person who has been offended in any of the rights
pertaining to his person in his capacity as such may,
according to the special circumstances of the case,



raise the following claims under the civil law:

(a) he may ask the Court to state and declare the
commission of the wrong;

(b) he may require the wrong to be discontinued and
the tortfeaser to be enjoined from doing further
wrong;

(c) he may claim that the tortfeaser give satisfac-
tion either by detlaration or in somc other ap-
propriate manner, and that due publicity be gi-
ven, if need be, by the tortfeascr, or at his
expense, to the satisfaction given by the tort-
feaser to him,

(d) he may claim that the injurious situation be
brought to an end, that the statc prior to the
commission of the wrong be restored by the tort-
feaser, or at his expense, further that the
thing produced by the wrong be destroyed or de-
prived of its wrongful character.

(2) Should the violation of any right pertaining to per-
sons in their capacity as such have resulted in dama-
ge to property, then compensation for damages shall
be duc too according to the rules of responsibility
under the civil law.

The Polish Civil Code of 1964 contains similar provisions,
equally based on the notion of ‘'rights-inherent in human per-
sonality as such’ (arts. 23 and 24). In Yugoslavia detailed
provisions of penal law (arts. 154-157) deal with violations of
the domicile, unlawful secarches, violations of the privacy of
correspondence and other coensignments, disclosure of secrects
obtained by such violations, and offences against the professio-
nal secrecy of lawyers, doctors and other persons in a similar
position.

Ignorance about the way in which the rules now referred
to are administered makes any judgment impossible. It should be
pointed out, however, that the Hungarian provisions quoted
above undoubtedly crcate, if applied extensively, a very com-
plete protection of most interests attached to privacy. Thus
even eavesdropping committed by means of clectronic devices
would scem to fall under art. 83, & 1. If ‘secrecy of corres-
pondence’™, in the same cnactment, be held to cover all those
invasions which are treated as equal to interceptions of corres-
pondence in the Penal Code, telephone tapping also comes under
prohibition. Only unauthorized recording or photographing
(when not made in violation of the “exclusivity of the right
attaching to the privacy of the home and to the premises usecd
for the purpose of juristic persons’) seem to fall clearly
outside the scope of art. 83, but the abuse of pictures and re-
cords is sanctioned. Finally, the disclosure of private facts
lawfully obtained would not-seem +~ he covered by the Hungarian
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provisions.,

(b) Unauthorized Entry on and Search of
Premises and other Property

51. Most legal systems contain both pcnal and private law
provisions proteccting a person's domicile and other property
against intrusions. The question now is whether and to what ex-
tent such provisions grant an c¢fficicent protection for such in-
terests as are not mcrely attached to the undisturbed posses-
sion of property.

Under English private law, unauthorized entry on premises
and unauthorized decaling with other people's property fall un-
der the action of trespass to property (land or chattels). The
protection offered by the law of trespass would seem to be
fairly efficient as far as actual intrusions by means of physi-
cal violence are concerned (Winfield on Tort, 7th ed., p.727).
The problem is to what extent such additional elements of an
act of trespass as searching are taken into account otherwise
than in thc assessment of damages. We shall return later to the
questions concerning the surreptitious installation of telepho-
ne tappning or “bugging’ devices. Apart from these problems, the
principle according to which even a person who has a right of
cntry for a specific purpose but enters or remains on another
person's land for another purposc (cf. Salmond on The Law of
Torts, 1l4th ed., n. 69) may possibly apply where a person duly
admitted to premises undertakes an unauthorized search. To give
a more precise analysis of the field of application of the ac-
tion of trespass would require a study of case law which cannot
be undertaken here.

It must be stresscd, however, that the action of trespass
being, by definition, an action for the protection of posses-
sion in a technical scnse, it is manifestly insufficient to
safeguard privacy - being esscntially a non-proprietary inte-
rest - in cases where an intrusion is committed against a per-
son who has the mere use, without possession, of premises
(vide Salmond, op.cit., p. 77; Clerk and Lindsell on Torts,
12th ed., nos. 1143 ff.). For instancc a merc lodger or a guest
at an inn, as opposcd to a subtecnant, cannot bring an action in
trespass (cf. Appah v. Parncliffe Investments, Ltd./ 1964 / 1
W.L.R. 1064, C.A.). This 1mplies, inter alia, that the right of
self-defence open to possessors against trespassers cannot be
cxercised, although the licensce may have an action for breach
of contract against the licensor (owner). at least in some cases
(vide Salmond, op.cit., pp. 114 £ff.).

The action of trespass to chattels has played an impor-
tant part, historically, for the protection of letters and con-
fidential documents against publication, but it seems difficult
to make any definite statement about its annlicability in cases
of searching etc., inter alia because it is doubtful whether
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trespass is actionable per se or specific damage must be proved
(vide Winfield, op.cit., pp. 507 £.). The mere inspection of
another person's goods, without any physical interference such
as moving them from one room to another (cf. Kirk v. Gregory
(1876), 1 Ex.Div. 55), would hardly seem actionable. On thc
other hand, searching of goods on the plaintiff's premises by a
person admitted for some other purpose is likely to make the
person undertaking such search a trespasser (cf. supra).

It is impossible to cnumerate here the defences to an ac-
tion for trespass and, in particular, the numerous rights of
entry recognized under common law and, to a far greater extent,
by modern statutory provisions. It is enough to state here
that the conditions for a right of entry as for scarching pre-
mises and goods are well-defined and leave very little margin
for arbitrary intrusions by public officers in the discharge of
their duties (vide e.g. Clerk and Lindsell, op.cit., nos. 1803-
1893).

English criminal law would seem to be of slight interest
for present purposes; the offence of forcible entry, defined
chiefly by old decisions, does not seem frequent enough to de-
serve any comment here (vide Russell on Crime, 11th ed., pp.
3090 £f.).

Although this short survey embraces only the law of Eng-
land, it seems superfluous to consider the same questions in
respect of American law; although there may certainly be diffe-
rences on certain points, and although there are important sta-
tutory modifications of the common law in many American juris-
dictions, the general principles would secem to be the same as
in England (at least with regard to the private law aspects of
the problem).

52. In French law, the protection of a person's home against
intrusions may be considered, cssentially, as -a-matter of cri-
minal law. Under art. 184 Code pénal (as amended in 1956) any
public servant or officer of justice who enters a person's do-
micile, against the will of that person, by virtue of his offi-
cial capacity but in a casc not provided for by law cr in vio-
lation of the formalitjes there prescribed, commits a punishable
abuse of authority. Moreover, any individual, whatever his capa-
city, who enters a person's domicile by threat or violence is
subject to punishment.

Leaving aside the problems relating to public servants,
to which we shall return, it should be remarked, in the first
place, that the notion of a person's domicile has been defined
by the French courts in a very large sense: what is decisive is
not any technical or legal test, such as the right of property
or possession of the person concerned, although, of course, an
intruder without any show of title cannot claim that the prcemi-
ses where he has intruded arc his domicile - but rather the
test that the person in question g le droit de se dire chez
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elle” (vide Cass.crim. in Dalloz (1963, Sommaires, 68). Thus a
hotel room, or a room occupied by a paying lodger in a private
flat, may be the domicile of the pcrson living there, and in-
violable even as against the landlord (Cass.crim. in Dalloz pé-
ricdique, 1918, 1, 76; in Dalloz, 1954, 781; in Dalloz, 1956,
26).

Secondly, the conditiion of violence is intcrpreted very
liberally by the courts; climbing a porch (Cass.crim. in Dalloz
hebdomadaire, 1938, 440), opcning the door, in the lodger's ab-
sence, with the help of a blacksmith (Cass.crim., in Dalloz pé-
riodique, 1890, 1, 334) or simply with an extra kcy left with
the landlord (Cass.crim. in Dalloz, 1954, 784).

In French private law, the notion of trespass is unknown,
and the problem of the protection of the domicile against in-
truders would seem to have been studied esscntially in connec-
tion with two special questions: is therc a right of self-defen-
ce against persons entering private premises without authoriza-
tion, and are court officials (huissiers) cntitled to a right
of entry in order to obtain evidence - usually about adultery -
in the interest of private parties?(78) As for the first ques-
tion, no-clear-answer_has been found, although there are deci-
sions - from a period when the protection of property was proba-
bly looked upon as a matter more sacred than it is today - to
the effect that injuries inflicted even by dangerous devices,
or by an angry dog, upon persons entering private land without
reasonable excuse did nct give rise to a responsibility in tort
(Cass.reg. in Sirey, 1903, 1, 5 and in Sirey 1904, 1, 320). The
second question _ias produced a vast amount of litigation and of
legal writing , but scems to have found at least a partial
answer in a decision of the Chambre criminelle of the French
Cour de Cassation in 1955 (Dalloz 1956, 133): provided there is
an authorization by a compectent judge specifying the object of
the intrusion, and provided it takes place in the daytime, this
kind of private search is held to be lawful.

A third exception to the inviolability of domicile seems
to be admitted by the courts: if strictly necessary, e.g. in a
case of burst water-pipes (Dalloz 1873, 1, 279) or if a land-
lord is obliged to visit leascd premises, an unauthorized cntry
may be effected in the presence of two witnesses (Court of
Paris in Dalloz 1926, 2, 135).

It scems sufficient to state that the rights of scarch
and of entry of public officcrs in the discharge of their du-
ties are defined in detail by statutory provisions, particular-~
ly in the Code of Penal Procedure. The guarantees for the pro-
tection of the domicile in French law scem to be approximately
the same as in the law of England.

The conclusion of this survcy would secem tc be that apart

from the special rules now quoted, a person's right to be left
in peace in his home is protected ccsentially by the gencral
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provision in art. 1382 of the Code civil, In the second part of
our study, we shall return bricfly to this question.

53. In German, as in French law, it scecems natural to considcr
in the first place the penal provisions guaranteeing the invio-
lability of domicile.

Paragraph 123 of the German Penal Code is very wide in
scope. Under this provision, it is punishable to enter unlaw-
fully the 1living quartcrs, business premises or encloscd land
of another person or closed premiscs used for the public servi-
ce or public communications, or to rcmain on such premises if
ordered to lcave them by a2 competent person. The normal punish-
ment is a finc or imprisonment for a term not exceeding threc
months, but in tlic presence of aggravating circumstances (the
carrying of arms, or violations committcd by several persons in
common: § 123, 2, § 124) the punishment is more scvere.

German writers consider the offence of Hausfricdensbruch
chiefly as an attack upon an intercst closcly similar to per-
sonal liberty, and the notion of domicile is, accordingly, in-
terpreted widely, without regard to legal technicality; thus a
hotel room is protected, since it ‘‘constitutes temporarily the
privatc sphcre of a person’, even against the proprietor or
innkeeper (Schénke-Schréder, Strafgesetzbuch, 11lth ed, 1963, p.
616). Railway waiting rocms, coaches and buses are included
(cp.cit., p. 617). Unlawful entry does not presupposc violence
or fraud; it is any act by which a person comes into the protec-
ted arca. Justifications - cxcept for thosc bascd on provisions
c¢f criminal procedure or administrative law - may be found e.g.
in a father's authority to inspect the lodgings of his minor
child, etc. (Maurach, Deutsches Strafrccht, Bcsonderer Tcil,
2nd cd., 1956, p. 161).

Generally spcaking, the limits con the authority of public
servants to enter upon premises without the owner's or tenant's
consent arc subject, in German as in English and French law, to
precise and detailed provisions in various statutes.(80) Al-
though thesc may, of course, raisc problems of constru%giong
they do not secem to descrve particular attention here.\® )

Nor docs it seem necessary to examince the applicable Ger-
nan privatc law provisions, which have attracted less attention
than the corresponding penal rules. Any act which implics a
violation of the right of possession gives rise to an action
under § 985 BGB; if the disturbance does not affcecct actual pes-
session, § 1004 BGB is applicable. Mcrcover, the right of self-
defence is recognized beth in criminal (8 53, Strafgesctzbuch)
and privatc law (8§ 227 BGB), although it is held that the mcans
for sclf-defence must be in some proportion to the value of the
violated interest (iaurach, op.cit., pp. 354 ff.).

54. A few werds should be said about the penal protection of
the domicile in Swedish law which, on this point, comcs necar

5~1619




the German system and thus offers a very far-recaching protec-
tion,

In the new Swedish Penal Code of 1962, the cffence now
under consideration was divided into two branches: “violation
of the domicile’™ and ‘unlawful entry” (chap. 4, 8 6). Both arec
committed by entering or remaining without authorization on
premises, but the first branch refers to a person's living
quarters whether it be a room, 2 house, an enclosed arca or a
vehicle; the other branch covers offices, factories, storc-
yards and similar places, and ships. Hotel rooms and servant's
lodgings are protected. Violence is not required. (82) An unlaw-
ful search, which is undertaken without any show of authority
(in which case special prcvisicns apply), may amount to an in-
dependent offence (under chap. §, scc. 8, Swedish Penal Code),
if property is disturbed or removed from its place,(83)

The rules of the other Scandinavian countries would secm
to be of less interest in this context.

55. By way cf conclusion, it may be stated that the civil and
penal protection of the domicile cr of other premises against
actual intrusions is rcasonably efficient in all the countries
covercd by this survey. Therc is, however, a marked differcnce
between those systems where the penal rules are envisaged
chiefly as intended to protect the peace - as is the casc with
the offence of unlawful entry in English criminal law - and
where they are framed as a protection of individual interests.
Moreover, both private and criminal law are concerned with the
facts attending the manner of entering (or remaining) as such
rather than with the purpose of an unlawful entry. It is diffi-
cult to answer in general terms the question whether or to what
extent a violation of the domicile (the commission of trespass)
would be considered .by the courts cf the jurisdictions concerned
as particularly serious if undertaken with a view to searching
or prying. If nc viclence to persons or property is committed,
if the search or prying does not involve any serious interferen-
ce with possession and, finally, if the incriminated act cannot
be considercd as a preparatory clement of any other offence
(such as e¢.g. larceny, obtaining information about business se-
crets or violation of the secrecy cf correspondence), it seems
doubtful, in the present state of the law in these ccuntries,
whether an unlawful entry committed for the specific purpose of
searching or prying could be ccnsidered as a wrong different or
independent frcm the normal cases, where-the entry or remaining
as such is the constitutive element.
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(c¢) Unauthorized Search of the Person

56. It secms possible to deal very briefly with this point.
Three distinct cases can be envisaged. The first is where a
search of the perscn is made under a show of authority of some
kind. The question here is whether the person undertaking such
search acts within the limits of his competence. The second
ccneerns searches of the person carried out without any alleged
or actual authority, against the will of the person searched.
This invariably implies some kind of violence. Finally, a search
may be undertaken unlawfully, although the person concerned
submits to the act, with or without protest, in order to avoid
scandal or because he believes that the person performing the
search may claim some right to do so.

The first case can be left aside here. In all the coun-
tries concerned, the rights of police and other public officers
to make searches of the person are defined and limited by case
law or statute - primarily in the branches of criminal proce-
durec and administrative law - and, although the applicable ru-
les are undoubtcdly of great interest from the point of view of
privacy and their consturction may raise difficult questions,
it is submitted that for present purposes it is sufficient to
state here, as in the case of entry onto premises, that the ru-
le of law prevails and that the study of thc problems of priva-
cy does not seen tc demand a new approach to this particular
aspect of human liberty.

The second case is also of minor interest, for it is be-
yond any doubt that both the civil and the criminal law of the
countrics studied here possess remcdies against such attacks
upcon bodily integrity and liberty. The fact that such viola-
tions must be judged differently according to the purpose of
the act - thus a scarch cffected by violence but without the
intention to deprive the victim of his belongings is not likely
to amount tc robbery, and the search of a person reasonably
suspected of stealing may under certain circumstances be an act
of legitimate self-defence, at least in some countries - does
not seem tc justify any further remarks in this context.

The third group of cases is more problematic, It is a
well-estaplished principle in all the legal systems concerned
that consent tc an otherwise ulawful act is a good defence
within certain limits. If a person submits to an order, given
without any threats of violence and any show of authority, to
empty his pockets or even to undress, is therc any rcmedy
against the cdonduct of the perscon giving such order? It should
bc pointed out, in the first place, that submission to the or-
der does not amount to conscnt to its being given. Thus, al-
though no unlawful act is committed in order to enforce the
exccution of the command, the act of commanding may be unlawful
as such, and is not covered by any consent. In practice, this
case would scem to occur in a number of particular situations
(often accompanied by some such trespass to the person as false
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impriscnment; c¢f the English case John Lewis & Co. v. Tims,
(1952) A.C. 676), viz. where an emp.oyec¢ Oor a customer in a
department store or se¢lf-service shop is suspected of larceny.
In the case of employees, where the employer or his servants
may c¢laim a more or less general right to give orders, the
question often arises whether an order of the kind referred to
implies an abuse of that right. In shops and stores, the cir-
cumstances of a scarch may amount to defamation. Our question,
however, is whethcr a search of the person, which is neither
accompanied by any facts actionable under any other heading nor
clearly justified under any legal pr1nc1plo concerning self-
defence, may be punished c¢r may give rise to civil 1lab111ty

There is an American case in point, and herc the fact
that the right of privacy was rcsorted to would scem to indica-
te that at common law no other action was available (Sutherland
v. Krager, 110 S.E. 2d 716). On the other hand, it may be ar-
gucd that an action for trespass to chattels might have been
sustained, since the defendants searched the plaintiff's shop-
ping bag (cf. Prosser, op.cit., pp. 389 £.). A French decision
from 1904 (Cour de Nancy, in Dalloz 1904, 5, 596) points in the
same direction. Here, an employcr who suspected his female em-
ployees of stealing, ordered them to undress in order to be
searched. The court held that the employer's conduct was a vio-
lation of human dignity and the inviolability of the person and
applied art. 1382 Code civil. A similar case was decided by a
German labour court in 1953. It -was held that although a con-
tract betwecen cmployer and employees concerning the search of
employees leaving the workshop was neither immoral nor repug-
nant to the Constitution of 1949, an arbitrary search of a fe-
male worker implied a grave defamation which en, titled the em- f
ployee to lcave her employment without notice. '

These are the only “pure' cases we have been able to find.
AlthouGh this is scanty material for a conclusion, it would
seen Justlflabl to state, on the one hand, that the protection
against such invasions cf privacy as searches of the persocn 1is
but incompletely assured by extant rules, on the other hand
that the scarcity of conflicts not involving either other vio-
lations of personal liberty or bodily integrity or abuse of au-
thority by public servants seems to indicate that the problem
is hardly an important one.

d) Compulsory Medical Examination, Tests,
ctc

57. Various aspects of medical law in a wide sense are fre-
quently discussed in connection with the notions of “privacy"

or of "rights of the personality". It is necessary to state the
problems with some precision in order to limit the scope of the
fcllowing remarks, intended merely to ascertain what is the ac-
tual statc of the law in the countries concerned and whether
there arc gaps which might be filled by the introduction of
“privacy” or of the ‘'personality'l,
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Medical and similar expert examinations may be envisaged
from twe different points of view. They may be considerced as
means ¢f obtaining such information about 2 person as he will
not, or cannot, give himself by a statement. When serving this
purpose, an examination may constitute an attack upon two in-
terests of an essentially perscnal character: it may, like a
search of the perscn, viclate liberty; it may also be consider-
ed a means of obtaining surreptiocusly information which it is
felt that a person should be free to give or te withhold. In
this latter sense, the expert violates moral integrity very
much in the same way as the eavesdropper or the crime investi-
gator who obtains a confessicn against the will of the accused
by means of torture. Secondly, some but not all examinations
and tests imply actual violations of physical integrity. Al-
though this aspect is a matter of direct intercst in all thosec
lcgal systems which recognize “rights of the personality™ -
the right tc physical intcgrity being, as would have appeared
from the examples of classifications above, an essential object
of protection embraced by such rights - it is not of greater
relevance for the narrower concept of ‘privacy’ than any other
act of violence to the person. However, in the course of legal
discussion, the two aspects have not usually becen distinguished.

Next, it seems appropriate to ask in what situations the
question arises whether a medical or cther expert examination
is lawful., That question being easily answcred at least in
principle - the consent of the person concerned is a good de-
fence - we have tc restate it more precisely: when is it lawful
to prescribe that an cexamination shall be effected and what ac-
tion may lawfully be taken if a person refuscs to submit? Basi-
cally, three different situations must be faced, the first two
relating to court cor similar proceedings. The first concerns
the securing of cvidence by public agencies in criminal actions |
or in cases concerning the taking into custody of insanc per- ‘
sons, alcoholics, e¢tc. The second situation is where it is in ‘
the interest of a party to civil litigation to obtain evidence ‘
by medical examinaticn; the most frequent case is the blood
test in paternity suits. Finally, a private subject, usually an
employer, may have an interest in testing scientifically the
talents and abilities of employecs or applicants for employment.
There is obviously a differcnce, within the last category, be-
tween thosc cascs where an applicant submits to a test and those
where the cmployer, using his position of command, orders his
servants tc undergo a test with a view to placing ultimately
“the right man in the right place'.

A last distinction already touched upon above may be of
some use. Whatever the actual position of modern psychology,
the lawyer has to accept the time-honoured idea that there are
such things as body and scul. Some kinds of examinations relate
to the “body”; in fact they may often be the only means of ob-
taining information about it, for there are many important
physiological facts which are only, and can only, be expressed
in terms of ‘values’, the<e beines molhing »nt 2 description in
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figures or other symbols cf the reaction of the technical devi-
ce used for cxamination. Other tests or examinations relate to
the “spirit’. In many cases such examinations would seem to
constitute a “'short cut” to something which the examined person
could reveal by a verbal statement if he wished to do so, for
most things of the spirit, unlike physiological facts, are sup-
posed to be capable of at least some description in words. In
other cases, e¢.g. where psychological tests (Rohrschach, ctc.)
are applied, the same information could presumably be obtained
- although, perhaps, with less precisicn, and certainly with a
smaller expanse of learncd terminclogy - by continuous observa-
tion for a long time of the person concerned in various situa-
tions and activities, including some at which he would never
let a stranger be present.

In criminal actions and similar proceedings before public
authorities, the question of medical examination arises in two
forms. First: shall an examination be ordered? Secondly: shall
cvidence obtained by an examination be admitted? In civil ac-
tions, a further question must be faced: shall a persca's refu-
sal to submit to an examination be considered as evidence, and
in what sensc? This problem might possibly arise in criminal
actions where the findings of the examination are necessary to
establish an clement of a punishable act, but, apart from the
practical unlikelihood c¢f that question, it seems prima facic
improbable that any court would treat the refusal to be cxa-
mined as conclusive evidence of a punishable act.

The preliminary distinctions made above also allow us to
put more precisely the problem of medical examinaticns and tests
out of court. Some groups of cases may be eliminated. The gene-
ral principle is that such examinations carried out without the
consent of the person examincd are just as unlawful as a search
or any violation of gperson's liberty. If performed with con-
sent or under other justifying circumstances - the nuch-discus-
scd problem cf_the unconscicus patient can be left out here -
with a view to diagnosing and ultimately curing an illness, an
examination is also lawful. There rcmain, in practice, two
groups of qucstions. Arc certain kinds of examination unlawful
per se, precisely because they arc held to violate vital inte-
rests? If this question is answered in the affirmative, the
principlec thus established must cbviously be respccted by the
courts also, unless therc arc specific provisions to the con-
trary. Sccondly: is it unlawful to make an examinaticn a condi-
ticn for cmployment or promotion, to order one's servants to
undergc an cxamination and to treat a refusal as a breach of
contract? In other words: is the emplcyer's order an cxcess of
authority which the employec may disrcgard withcut vioclating
the duty of obedience following from his position?

It shcould bc pointed cut that medical examinations and
tests involve another problem: that of prcfessional secrccy.
The purpose of such examination being to inform the person cr
the authority who orders it of its results, it may be asked on
‘the one hand tc what extenl such information may be given about
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certain facts, and on the other what use may be made of it by
the person ordering the test.

58. It seems practical to start with a short survey of the
poesition in French law, where some solutions are at least rea-
sonably well established. As for the third group of cases -
examinations and tests out of court - they do not seem to have
been discussed in French legal writing.

Conversely, the use of medical examinations in civil 1i-
tigation: haa been cextensively discussed, (85) In paternity
suits, the alleged father of an illegitimate child may invoke a
blood test to prove that the child cannot be his off-spring
(art. 340 Code civil as amended in 1955). Some courts have con-
cluded that this provision authorises the court to orvder a
blood test te be taken (Court of Appeal of Montpellier in
Dalloz 1956, 186 and of Paris in Dalloz 1957, 436), and the Cour
de Cassation has also adopted this principle (vide Juris-
classcur périodique, 1965, II, 14422). There seecms to be agreec-
ment among writers, however, that a pcrson cannot be forced to
undergo the tegst but that his refusal creates a presumption
against him.\® The question to what extent a blood test may
be ordered outside the cases covered by the new art. 340 Code
civil seems to be doubtful. In a recent decision, a court re-
fused to order a test intended to prove the adultery of a mar-
ried woman on grounds which, however, did not imply considera-
ticns of 'droits de la personnalité” (Tribunal civil de Privas
in Dalloz 1958, 492),

In criminal actions, there is at lcast onc enactment
which explicitly provides for blood tests or cther tests to be
taken. Under art. L. 88 c¢f the Ccde des débits de boissons et
des mesures contre 1'alcoolisme (1959), the police has a duty
to have such tests taken in order to ascertain the presence of
alcohol in a person's body when there are grounds to suppose
that the person has committed a crime or been involved in a
traffic accident; whenever it scems uscful, thc victim of such
crime or accldent shall also be submitted to a test. It 1is
clear, on the other hand, that a person cannct be forced by
physical violence tc undergo the test; by art. L. 89 of the
statute, refusal to submit is punished severely. As for other
analytical methods, it seems justifiable to state that, al-
though there is at least one decision where the use of a narco-
diagnostic method has been admitted (Tribunal correctionnel de
la Seine, February 23, 1949, Juris-classeur périodiquc, 1949,
II, 4786), lecgal writers are extremely critical of such prac-
tices, as of lie-detectors and similar deviccs.

59. In the German Code of Penal Prccedure, there 1s a general
provision (8 8la) on the examination of an accused person. Such
cxamination, which may be ordered only by the judge or, where
its success depends upon immediate action, by the prosecutor or
his assistants, can be made tc ascertain any fact of importance
for the result of the action. Physical force may be used to
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perform blood tests cr other tests involving a viclation of the
accused's bodily integrity, provided they are carried cut by a
medical practitioner acting according to the rules of his pro-
fession and no injury to thc accused's health can be expected.
In practice, this very far-reaching authorization to perform
medical examinations is subject to the principle of "proportio-
nality’: there must be a rcasonable proportion between the cxa-
mination and the consequences which may follow from the find-
ings. Finger-prints, photographs, measurcments, etc. can be ta-
ken by force under an cxplicit enactment (8§ 81b), and persons
who may appear as witness in criminal nroceedings can be exam-
ined,; but not subjected to tests 1nvolv1ng phy51ca1 injury; if
they have a right to rcfuse to give evidence, they cannct be
forced tc undergc an examination; in certain specified cases,
force may be uscd against persons who cannot rcfusc to act as
witnesses.

§ 136a of thc German Code of Criminal Procedure prohibits
methods of inquiry which affect the accused's free will, such
as the use of drugs or hypnotic methods. NﬂrCOGnalysis was re-
jected in an early decision (Court of Appeal of Hamm in Deutsche
Richterzeitung, 1950, p. 212), and the-prohibition has been neld
applicable to Varicus “truth-drugs’ (vidc e¢.g. Entscheidungen
des Bundesgerichtshofes in Strafsachen, Vol. 11, p. 211). The
use of lie-detectcors has been held inadmissible by the same
court (op.cit., Vol. 5, p. 332). After some hesitation, psycho-
logical tests werce recently held compatible with the Constitu-
tion of 1949 (Bundesverwaltungsgericht in Neue Juristische
Wochenschrift, 1964, p. 607).

In civil actions, thc general %rinciple is that nobody can
be forced tc underge an examination , but there is onec ex~-
ception: in actions concerning affiliation, medical or biologi-
cal examinations of any person involved may be ordered by the
court; in case of repeated unjustified refusal to submit to the
test, physical violence may bec used (8 372a, Zivilprozessordnung).
Therc has been doubt about the constltutlonallty of thlS rule,
but the Supreme Constitutional Court has accepted it.

The problem of tests has been discussed particularly with
regarc tc tests imposed upon applicants for driving licences.
So far, therc is some disagreement between different courts on
the constitutionality of such tests, (90) put it would seem

~that at least certain methods, intendcd to explore the subcon-

scious, are held unconstitutional when applied by administrative
authorities. It is hardly likely, on the other hand, that tests
in general, when applied by private subjects, should be consi-
dered as prohibited.

60. A cerresponding survey of English and American law and of
the law of other countries would scem superfluous in this con-
text. Such a survey would demand an analysis of technicalitie
without adducing new aspects of the problem considercd. The
patterns of French and German law are more cr less universally
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valid. It should only be pointed out, on the cne hand, that in
the U.S.A. an unlawful blood test has been hcld actionable, in
at least one decision of 1940, precisely as an invasicn of pri-
vacy (Bednarik v. Bednarik (16. A.2d 80)), and that the very
widespread use of tests of various kinds, particularly in the
federal services, has given rise to much discussion, and even
to inquiries by Congress. The critics of such tests stress both
the violations of liberty in general and the risks for inva-
sions of privacy which are likely to follow from the use of
tests.,

Generally spcaking, it seems justifiable to maintain the
distinctions made above between tests and examinations necessa-
ry for the finding of legally relevant physiclogical facts - to
which shculd be added inevitable psychiatric examinations -
and those procedures which aim at finding out such things as a
person, usually the accused in a criminal action, refuses to
reveal and is entitled to keep to himself. The question of the
admissibility of the former kind of examination scems to have
found an answer in principle, or is at least sclved by the
courts in a way which justifies leaving the problem aside in
this centext. As for the second category, there are also
grounds to believe that as far as court proceedings are concern-
cd, these cases are at least under control.

(e) Intrusicn upon a Person's Sclitude,
Seclusion or Privacy

61. The variegated cases to be discussed under this heading -
following a person, spying on a person, disturbing someone by
misuse of the tclephone, prying into privatce facts - have at
least two things in common: the difficulty of stating with pre-
cision both where the limit should be drawn between the unlaw-
ful and the merely unpleasant, disturbing, and indiscreet and
the difficulty of finding uniform legal principles applicable
to them. It should be remembered here that our present task is
to find whether ‘there are any such legal rules, and to what ex-
tent they cover the fiecld. It is a matter for further conside-
ration, in the second part of the present study, whether the
introduction of privacy, or of ‘“rigats of the personality’’, has
resulted, or is likely to result, in a more adequate protection
against those acts of the kind referred tc against which the
law should reasonably react.

It secms preferable, given the extreme variecty of cases
and the impossibility of furnishing more than examples - the
imagination of gossips and snoops being by far more creative
than that of lawyers - to examine this category case by case
rather than to fcllow the order of national legal systems.

The following groups of cases will be examined: following

or spying on a person; peeping into or spying on a person's
house; misuse of the telephone or otherwise disturbing a person
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without actually intruding; prying into facts of a private cha-
racter without committing an intrusion.

Generally speaking, it is likely that the possibly appli-
cable legal rules will be found either in the law of torts -
particularly in those countries where provisions relating to
civil liability arec expressed in very general terms - and in
what may be called the back garden of criminal law: those gene-
ral provisions which deal with minor offences against public
order. To a large extent, the acticns in the cases referred to
are often likely to fail under the principle de minimis non
curat curia; where it is felt that a rcmedy is needed, judges
have to take it where it can be found.

62. The last assumptions are verified, in German law, by a
recent decision (Oberlandesgericht Hamm, May 25, 1966, in Neue
Juristische Wochenschrift, 1966, p. 2420): the fact of follow-
ing an unknown woman in the street by night was punished as
grober Unfug, an offence defined - or rather left without any
~other definition than that indicated by the term Unfug: offen-
sive conduct - in § 360, no. 11 of the Penal Code. It is
stressed in the decision, which is not the first of its kind
(vide references, loc.cit.), that the offence concerned is di-
rected against the public, and that consequently the following
of a person with whom the accused is acquainted woulcd not fall
within the definition of grober Unfug. In common law jurisdic-
tions, the mere fact of following a person about (Prosser, op.
cit., p. 391) or cven of addressing an unknown perscn (vide

Winfield, op.cit., p. 730) would not seem to be actiocnable, un-
less accompanied by such particular circumstances as make them
acticnable as slander (Schultz v. Frankfort Marine, Accicent &

Plate Glass Ins., Co.. 139 N.W. 386, 1913), assault, intentional

infliction of emotional distress, conduct likely to causc a
brecach of the pecace, or make some local criminal bye-law appli-
cable. In the Swcdish Penal Code, there is an offence called
vannoying® (ofredande, chap. 4, 8 7), which covers certain
cases of this kind, such as following 2 woman with some obsti-
nacy; in the case of men, a somewhat more active conduct, al-
though falling short of actual battery, scems to be required.
(91)

63. The act of pceping into, or spying on, a person's house
has been defined in some American so-called "Peeping Tom Statu-
tes”™ (vide Bloustein, op.cit., p. 983, note 119). A definition
of “Peeping Toms” is given inter alia in sec. 26-2002 of the
Georgia Code Annotated:

“The term 'Peeping Tom', as used in this chapter, means
one who peeps through windows or doors, or other like
places, on or about the premises of another, for the
purpose of spying upcn or invading the privacy of the
persons spied upon, and the doing of any acts of a simi-
lar nature, tending to invade the privacy of such per-
sons.,’
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Bavesdropping or being a “Pecping Tom’ on or about the
premiscs of another, or going about or upon the premises cf an-
other for the purpose of eavesdrepping cor pceping is punishable
as a misdemeanour under sec. 26-~2004 of the Code; there is a
gencral exception for police officers shadowing or otherwisec
watching a suspected offender. Similar provisions exist, i.e.
in the Codes of Laws of South Carolina (88 16-554 and 16-555)
and South Dakota (8 13.1425), but most American statutes recfer
only to wirctapping or eavesdropping by means of electronic de-
vices.

In English common law, nc action in tort would seem to

lie against eavesdroppers and "Peeping Toms', unless there is
some ¢lement in their conduct which makes it actionable as tres-
pass (cp. Salmond, op.cit., p. 70) or nuisance (Winfield, op.
cit., pp. 727 £.). There is some authority for the continuous
watching of a house being considered a nuisance. On the cther
hand, there are criminal provisions under which ecavesdroppers
ana ‘‘Pecping Toms” can be bound over to be of good behaviour,
and these have been applied in modern times (vide Russell on
Crime, Vol. II, pp. 1600 f£f.).

In French and German law, it seems difficult tc find any
provisions applicable to these acts if not committed in public
or in an outrageous manner. In modern Swedish criminal law,
eavesdroppers and ‘'Peeping Toms’ may probably be punished if
their conduct is public or if it amounts to ‘annoying” the per-
sons spied on.

Generally speaking, there hardly scems to be effective
legal protection against cavesdropping and pecping in the priva-
te law of the countries examined, and the protection offered by
criminal law is not comnlete. This statement must be subject to
rescervations, however, for these topics are not among those
upon which writers and editors of reports bestow much interest,
and it is difficult to obtain accurate information about the
“living law* on such points. .
64, The same statcement applies to another kind of invasion:
the sending of ancnymous letters and misuse of the telephone. In
German criminal law, the offence cof grober Unfug demands some
publicity; thus repeated nightly telephonec calls to a person are
not punishable under & 360 Pcnal Code (vide Landgericht Hamburg
in Monatsschrift fiir Deutsches Recht, 1954, p. 630; cf. Maurach,
op.cit., p. 160); the sending of anonymous letters not ccntain-
ing threats, immoral statements, or defamatory matter, 1is
punishable as Unfug only if addressed to scveral persons (Schén-
ke~Schréder, op.cit., p. 1391). Under Swedish criminal law,
useless and disturbing telcphone calls are undoubtedly punisha-
ble as “annoying’ ), but it secems most doubtful whether the
mere scnding of anconymous letters falls within the definition as
such. The Danish Penal Code has a provision under which harras-
sing a person with letters and other communications becomes
punishable if continued in spite of a warning by the police
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(8 264, Penal Code, 1933). The position of French law would
scem to be the same: the mere sending of anonymous letters is
not a criminal offence, nor is there any clear provisicn nrohi-
biting “telephone terror®, 93) On the other hand, civil liabi-
lity has been imposed for the sending of anonymous letters (94)
and, more_gencrally, for sending publications with immoral con-
tents (93), It scems likely that art. 1382 Code civil would be
applied also in respect of misusc of the telephone.

In England, it has been suggested that malicious use of
the tclephone in order to disturb a person would amount to nui-
sance (Winfield, on.cit., p. 728) and there is an Australian
decision to this ¢ffect (vide Clerk and Lindsell, op.cit., p.
644) . Anonymous letters may be actionable under such heads as
defamation or intentional infliction of distress but, as far as
the author has been able to find, therc is no authority on the
point whether such letters are unlawful per se.

65. If the invasicns referred tc above are difficult to de-
fine with precision, the problem of drawing limits is c¢ven more
delicate in respect of the last group of cascs to be discussed
here: prying into a person's affairs without committing an ac-
tual intrusion. We can only make a few recmarks to state the
problem.

In principle, it is.lawful, for gocd reasons, to make in-
quiries or to collect facts about a person. There are two
points where such activities mcet with reasonably firm legal
barriers. First, the collccting of facts must bec done by means
lawful in themselves. Here, such rules as protect business se-
crets or establish nrofessional duties of secrecy may interfere.
We shall return to the latter rules below, whereas the former
will be considered in this context. There are also special pro-

visions or legal principlcs protecting the secrecy of letters

and cther communications; thesc will be considered in due
coursc. Obvicusly, the rules protccting the domicile against in-
trusion, eavesdropping or peeping - where such rules exist -
serve the same purpose.

In the second place, there are legal principles concern-
ing the use made of such material 2s has been collected, and
these rules -~ ¢.g. the law of defamation, rules on breach of
confidence or professional secrecy and possibly rules concern-
ing the disclosure of certain facts, not to speak of criminal
law provisions on blackmailing - would scem tc reduce conside-
rably the scope of cur problem: the collecting of material
about a person for thc solc purposc of keeping the information
for oneself secems rather an unusual pursuit. Knowledge, we arc
told, is power; but this does not apply to knowledgc about Mr.
Smith's private affairs, unless thesc happen to invelve such
c¢lements as may be used c¢.g. for business or technical purposes.

These points made, it secems justifiable to restate the
question: what additional elements would be required to make
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the gathering of information about a person, performed by lawful
means and not amounting to preparaticns for some unlawful act
(although such an act may, of course, be ultimately contempla-
ted), a wrong actionable iu private or criminal law? Malice or
the utter absence of a reasonable purpcse would certainly not

be enough, for many acts arc performed out of malice or withocut
a reascnable purposc and yet remain lawful. The systematic
character of enquiries about a perscn might possibly be consid-
ered as the requisite element, but unlike the case of the man
who systematically spies on a house, even very far-rcaching en-
quirics do not produce such a concentrated effect, and is likely
to be less intensely felt by the person concerned. Therc may,

of ccurse, be cases where regular rescarch into a person’'s af-
fairs, committed by a variety cf means - questions, phctograph-
ing, inspection of rccords - amounts to recal harrassing, but
there hardly scems to be any remedy where a right of privacy,

or of defending one's ‘“private sphere™, is noct recogniscd.

Our conclusion, on this point, is that apart from those
cases where information is cbtained by unlawful means - the most
important being no doubt bribing-or other acts commnitted with a
view to getting hcld of protected business secrets - prying in-
to somebody's affairs cannct be prevented without recourse to
the notion of privacy. We shall return below toc the solutions
of courts adopting that notion and to the questiocns cmerging de
lege ferenda.

Since these questions are very largely of a technical na-
ture - owing to the difficulty of formulating with precision
both the object of protection and the acts which might be deemed
unlawful - it seems justifiable to give here a very short out-
line of the principles of German law relating to trade secrets.
The rcascon for choosing German provisions as an cxample is that,
to the author's knowledge, this branch of the law has been cla-
borated with particular care in Germany.

The nrincipal provision is & 17.of the German Unfair Com-
petition Act, 1909. Under this e¢nactment, in the first place the
communication by any cmployee of an enterprise, during his term
of employment Oofany business secrets confided or made available
to him in the course of his cmployment, is punishable, provided
such communication is made for purposces of compctition, for
gain or to inflict injury. It is made also punishable for any
person to make use of, or to communicate, any business sccret
obtained through an act of the kind defined above, or through
any other unlawful or immoral act committed by the person him-
self, provided such secret be used or communicated for purposes
of competition or for gain.

The term “'secret’™ is interpreted widely - any fact, tech-
nical device or process which is not kncwn to the gencral public
or to any professional man is considered as a sccret., The con-
cept of ‘“unlawful or immoral act” is also construcd widely:
thus, an employec who systematically acquires knowledge about
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¢.g. constructions, models, cr designs which he does nct neced
for his work acts immorally for the purpose¢ of the Act. (96)

(f) Importuning by tiac Press or by Agents
of other Mass Mcdia

66 . We can deal very shortly with this particular kind of in-
vasion. There seems to be nc doubt that the mere importuning of
a person, which neither amounts to assault, to nuisance - cf.
the discussion of "'Pceping Toms', eavesdroppers, misuse of the
telephone, ancnymous letters and systematic prying above - or
to a violation of bye-laws or such rules as may be anplicable in
special places, such as courts of justice or hospitals, can
hardly be actionable either as a tort or as a criminal offencec.
There is, in the typical cases of importuning, a feature which
would seem to make even the remedies available in the cases re-
ferred to above inapplicable: the intensity of the invasion
which, in the case of the "Peeping Tom' or telephone maniac is
due to the continuous, or repeated, acts cf one person, is here
duc to the presence of many, ecach of whom cannot be accused for
the conduct of the others.

Vhat gives importuning by the press a particular position
is, on the one hand, the fact that such material as may result
from thcse invasions is likely tc be published and that repor-
ters may thus, as it were, create the scene they are going to
describe, including such elements as the angry, intimidated, or

otherwise inadequate rcecaction of their victim, and, on the other

hand, that the press puts forward a claim of authority, as depu-
ties of the public, which the ordinary cavesdropper will not ad-
vance.

For thesc reascns, the nroblem of importuning by the press
cannot be discusscd finally without some observations - which
will be made below - on the rules relating to defamation, the
publishing of private facts, or a person's likeness, and to un-
authorized tape-reccrding, photographing and filming.,

Finally, the absence of legal rules does not nccessarily
mean that thre are no remedies; ethical standards may also be
upheld, and to some extent enforced, by private organizations.

(g) Unauthorised Tape Recording, Photo-
graphing or Filming

67. As opposed to eavesdropping, the activities referred to
in the heading of this paragraph are in themselves ‘'neutral’':

there is nothing inhercnt in the act of photographing or record-

ing which is in itself unlawful or immcral. If put to illegal
use, however, these acts are obviously more dangerous in some
ways than pceping or overhearing private conversations, since
there arc tangible results, making the things seen or heard
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permanent and capable of publicatiocn. Like the problem of inva-
sions by tine press, that c¢f unauthorized recording and photo-
graphing cannot be analysed finally without some reference to
the use ultimately made ¢f the results.

The question to be studied hacre is whether there arc ox-
plicit legal rules protecting a person against recording or
photographing as such, without recourse tc the nction cf “pri-
vacy” or of “rights of the personality’.

It should be stated, in the first place, that the acts
with which we are now concerned arc methods for the sccuring of
information. Thus all the more general principles stated under
(a) - (£) above arc applicable tc the methods by which such in-
formation is secured. In particular, the protection of the do-
micile, and that of business secrets, will draw some limits to
the llbcrty of recording or photog raphlng Similarly, filming
or recording performed in the course of acts amounting to nro-
hibited ''peeping™ or eavesdropping is likely tc fall under the
prohibition.

Our preolem, then, may be reduced to the question whether
and to what extent recorgin , photographing and filming may be
unlawful unaccompanied by such additional facts as give rise tc
criminal or civil 11ab111ty, If therc are rules against it,
they are likely to be duc either tc the place, the occasion, the
subject-matter or the methods used.

68. It scems safe to state that photographing or recording is
lawful in »nlaccs open to the general public, unless there are
special bye-laws to the ceontrary, as may be the case in churches,
muscums Or houses cpen te the public under certain conditions.
(97) Such bye-laws may, of course, cxist also in respect of
public places; thus the préfet de police cf Paris has prohibi-
ted, by administrative decree, the photographing of perscns in
the street, if they do not consent (arrétd August 11, 1960).
Such administrative acts have becen challenged before the Conseil
q'Etat, which seems to have considered the matter cxclusivcly
from thc peint of view of the necessities of frce traffic in

the streets. (98)

There is at least one occasion, namely court proceedings,
in respect of which there are certain rules limiting the liberty
to record, tc photograph, or both. In France, a general prohi-
bition against sound recordings, filming for the purpcse of the
televisicn or the cinema and, subject tc certain exceptions,
photographing in a court-room where proccedings are going on,
was cnacted in 1954 (art. 39 of the Press Act, 1881; cf. also
art. 308 and 403 cf the Code of Criminal Proccdure). Similar
principles in rcspbct of photographing cxist clsewhere, e.g. in
Denmark and Sweden.

In German law, the question of photographing and tape re-
cording in court has been discussed in connection with the
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“richt of the personality’. We shall rcturn to this debate la-
ter. The general princinle is that the presiding judge decides
whethier the maintenance of order in the court-room requires
that no recording cr filming takes place. If he has made such a
decision, but a person has nevertheless recorded the prouceed-
ings, the judge cannot intcerfere, e.g. by having the rccord
seized (vide Gewerblicher Rechtsschuitz und Urheberrecht 1951,
n. 474). The question whether a recording intended to be broad-
cast shculd be prohibited, becausc of the risk of witnesscs
being influcnced, has been raiscd but answercd in the negative
(Bundesgerichtshof in Archiv fiir Urheber- Funk- Film- und Thea-
ter-Recht, vol. 24, 1957, ».245).

As for prchibitions of the rcccrding, nhotogranhing or
filming of certain subject-matters, we have to refer to what
has been said above about private and public documents: taere
arc many lcegal »rovisicns under which certain facts are kept se-
cret; these nrovisions obviously apply not only tc the inspec-
tion cof tihe documents concerncé but also, a fortiori, to any re-
production, by sound or picturc.

Finally, there may be provisions in national legislation
on telecomnunications which prohibit the recording cf telephone
messages. Such a rule exists in Sweden wherce the recording of
telephone calls is subject to authcorization by the competent
authority, and wherc the existence cof a rccording device 1is
usually (but not compulsorily) indicated against the number con-
cerned in the official telephone books.

As far as the present writer knows, gencral statutory pro-
visions prohibiting certain methods of tapc recording exist on-
ly in Norway, wherc 8 145a of the Penal Code as amended in 1958
contains prchibitions against secret recording, by means of any
technical device, of ccnversations betwecen other persons, deli-
berations cither at 2 closcd mecting to which the accused has no
access or to such mecting to which he has obtained access by
fraud. The prchibition also covers the installation of devices
for the purpcse of an unlawful reccrding.

(h) Interception of Correspondcnce

69. Among the various methods for obtaining information about
a person against his will, the interccption of his corresponden-
ce 1s certainly, for good historical rcasocns, the one which has
attracted the greatest legislative attention. As we have secen
above, the right to secrecy of correspondence is recognized in
many constituticns and international conventions. All the coun-
tries covered by this study have morc or less far-reaching civil
and criminal provisions on the matter.

We can refrain, therefore, from any detailed discussion cn

this point. What is important is to state the extent of the pro-
tection: what kinds of communication are included, and what acts
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are prohibited? It should be noted that we are nct dealing here
with the publication of letters, and it should further be re-
marked that the general principle applicable to the unauthcrized
inspcction of letters and other ccmmunications (for present
purposes, the suppression of letters is of less interest, al-
though it is usually treated together with unlawful opening and
rcading) may be subject to exceptions in certain cases, parti-
cularly when intercepted communications arc producced as evidence
before a court.

In French law, art. 187 of the Codc pénal Uunlshos the 2
suppression or cpening of ccrrespondence of any Lln a statute 5
of 1850 extended the protection to tclegrammes. Civil liability
(art. 1382 Codc civil) is also incurrcd by anycne who tampers
with letters cor telegrammes intended for another person. 8 299
of the German Penal Code contains similar prcvisions, applicable
to all “closed documents’ . The secrecy of cables and telephone.
communications is covered by § 354 which is, however, applicable
only to the employees of the public telecomunnications services. .
The corresponding Swedish provision (chap. 4, § 8, Penal Cocde
of 1962) is couched in very breoad terms: any person who unlaw-
fully seizes or inspects a message, whether contained in a let-
ter, cable or other telecommunication, which is being forwarded
by a public agency is punished for violation of the secrecy of
post or tcleccommunications. The provision is completed - like
the French and German rules - by administrative regulaticns for
the services concerned. There is further an cven morce general
provision (chap. 4, § 9) prohibiting any opening of a letter,
cable or any object kept under seal or lock. There are similar
rulcs in Danish and Norwegian law. English statutory law con-
tains provisions against the cpening, delaying or suppression of ;
postal packets (secs. 56-58, Larceny Act, 1916) and there arec
similar rules »rotecting tblcgrams (scc. 20, Telegraph Act, 1868,
and sec. 11, Post Office (Prctection) Act, 1884). Tclephone com-
munications are messages in the sensc of the Telcgraph Act
(Attorney-General v. Edison Telephcne Co. (1881) 6 Q.B.D. 244).

In the U.S.A., where the rules relating tc letters are si-
milar to those prevailing in the Burcpean jurisdictions referred
tc above, therc exists a large body of federal and state legis-
lation on the intorccption of telegrams. Although it is diffi-
cult to state_in a few words the leading principles of these
statutes (100), it may be said that they create a prctection
approximately equivalent to that offered by the correspcnding
Euronean laws.

(1) Telephone Tanping

70. The unauthorized overhcaring of telephcne conversations,

which has a long history in the United States (301} scems to be
sc far little known in Europe, oxcept as a measure of criminal :
investigation. As such it is qgmltteu, under a court order, in :
some of the countries covered by this study (e.g. Sweden, Gcrma«
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ny). In France there are twc decisions denying the right of the
police to overhear telephonec calls, but thesc cases are rather
particular (vide Sirey 1954, 1.69 and Dallcz 1955, 573). In
England, the right tc authorize telephone tapping lies with the
Home Secrctary.

The question which must be discussed herc is whether the
existing provisions against interception cof tclecommunications
or any cther rules in point are applicable also to teclephene
tapping. One point would seem to be clear: if such tapping im-
plies any damage to wires, posts or other property, there are
obviously civil and penal rules to repress it. It is now techni-
cally possible, however, to tap messages without any physical
contact with the wires. That immixtion into, or disclosure of,
telephone conversations is unlawful if committed by the servants
of the public service or private company running the telephcne
network seems certain in all the countries ccncerned. As for
tclephone tapping committed by other persons, the situation is
different. In those countries wherc offences against the sccrecy
of telecommunications are defined not by rcference to any tech-
nical proceeding or any specified kind of message,; but in gene-
ral terms, such tapping would scem to fall under the prohibition.
This is the case e.g. in Sweden. In a Danish decision of 1940
(Ugeskrift for Retsvaesen, 1940, p. 156) the Court of Appeal of
Copenhagen applied, by analogy, a provision in the Danish Penal
Cocde on the cpening of letters or interception of messages; the
use of a tapping devicc was held punishable under this c¢nact-
ment (8 263, Penal Code). In Norway, finally, an explicit pro-
vision against telephone tapping was introduced in 1958 (8 145a,
Penal Code) (102), As for the nosition in France and Germany,
the present writer has not becn able te find a clear answer; if
tapping devices are such as to fall within the general provis-
ions requiring an authcrization by the competent authority for
operating broadcasting devices (vide e¢.g. the French Ccde des
postes et des télécommunications, art. L. 39), there may be some
possibility of repressing such activities. As for Germany, how-
ever, it is certain, as will anpear below, the: this is one of
the points wherec the ‘“general right of the personality® is in-
voked. In England, where telephcne tapping has arcused much pub-
lic and parliamentary intercst (103) there dces not seem to

%§52§ any rulc capable of covering such practiccs in general

A point on which it is imnossible to statc any general
principle is whether the use of an extension telephcne or the
overhearing of a conversation caused by a technical fault falls
within the scope of existing prohibitions. In the latter case,
the absence of maliciocus intenticn is usually decisive; as for
the former case, it secms unlikely that it would be, in general,
considered as unlawful tapning (105

71. This interpretation was adopted by the U.S. Supreme Court

in respect of sec. 605, Federal Communications Act, which pro-
hibits telephone tappino irrespcctive of the means used (Rathbun
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v. U.S., 355 U.S. 107, 1957). In addition tc this enactment,
there exists an important body of state legislation which con-
tains mgore or less far-reaching provisions against wire-tap-
ping (18%) To pass a lacounic judgment unon a matter which has

& & 1. 4
been discussed most extensively and considered by the courts ina
great number of actions (107), American law prohibits any form
of telephcne tapping - a fact which does not seem to prevent
such practices from being very common (108),

(j) Use of Bugging Devices

72, Electronic surveillance secms to have become a real plague
in the United States. So far it plays a very minor part in Europe
In principle, there are three anglcs from which "bugging’’ may be
fought - by restrictions upon the manufacturc and sale of such
devices; by prohibition against their use; by provisions prohi-
biting the use of information obtained by unauthorized electron-
ic cavesdropping.

As far as the material available to the present writer
goes, all thesc methods have been tried. In the United States,
the two last-mentioned methods seem to be most frequently re-
sorted to; in England, l;censing of radio-microphones rests
with the Home Secretary *109); the only Buropean country where
there is a general provision on the topic would seem to be Nor-
way. In Sweden, a recently appointed Royal Commission is consi-
dering necessary measures.

On some points, most European legislation seems to offer
at least some protection against ‘bugging’: wherec there is a
radio moncpoly vested in the Statc or in some public authority,
the use of surveillance devices transmitting sounds by means of
radic waves is subject to licensing (cf. Jecchek, op.cit., pp.
551; the French provisinn guoted above; Swedish Act of 1946 on
broadcasting, etc.). There remain, however, eavesdropping de-
vices operating by wire. Another category of rules which grants
some protcction are the provisions, where they exist in a gene-
ral form, on business secrets. There can be nc doubt that under
the German Unfair Competition Act, quoted above, the obtaining
of information through "bugging” devices will be held immoral,

Under § 145a.of the Norwegian Penal Code, as amended in
1958, it is punishable to overhear, by means of a secret caves-
aropping device, not only telephone conversations but any con-
versations between other persons and any deliberations at a
closed meeting to which the accused has not access. It is also
punishable to put eavesdropping devices into place. Unlike the
provisions on telephone tapping, not even police officers act-
ing under a court order can transgress these rules.

The position in Amcrican law (110) yould scem to be the

following. Sec. 605 of the Federal Communications Act does not
immediately concern ~uch eavesdropping as is not performed by
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wire tapping. However, a recent federal administrative ruling
(31 Fed. Reg. 3397, 1966) prohibits the use of any radio dev-
ices for cavesdropping purposes. Thus, as in Europe, the cases
of eavesdropping by technical devices not covered by legal -
rules are those where wire is being used 111}, The question of
the lawfulness of electronic eavesdropping has usually been
considered in criminal actions where overhecard statements werec
used by the prosecution as evidence. We shall return to these
problems later,

On this point, there exist a number of enactments in state

law, but far fewer than in respect of wire-tapping. "On the
whole”, says an American lawyer, 'statc legislation cannot cope
with the methods now in usec'. 2)

Generally speaking, the legal situation in Amecrica would
seem to be very much the same as in Europe. What makes the
problem worse on the other side of the Atlantic is the wide-
spread usc of electronic surveillance devices not only by duly
authorized crime investigation officers, but also by private
perscns and - what is more remarkable from a European point of
view - b{ administrative agencies in the course of their busi-
ness. (113)

(k) Disclosure of Information given to
Putlic Authcrities or Professional
Advisers

73, In all the legal systems covered by the present study
there exist more or less detailed rules of criminal law prohi-
biting the disclosure cf information given to public authori-
ties - unless, of course, such information is of a public cha-
racter - and to professicnal adviscrs, such as confessors, law-
yers, doctors and certain other groups. As will be discussecd
below, these rules are usually completed, on the one hand, by
procedural provisions on the right of certain persons to refuse
to appear as witnesses and oh the other hand by internal bye-
laws or ethical standards adopted and enfcrced by private or
semi-official professional organizations.

74, Under French criminal law (art. 378 Code pénal), doctors

and other offiCers of the health <ervice, apcthecaries, midwives

and generally all persons who have received secrets by virtue
of their permanent or tempcrary office or function are bound
not to disclose such secrets in other casces than those explic-
itly provided for by statute. These rules, which have becen held
applicable inter alia to »nriests and to police officersfnére
applied with considerable severity - thus a description, in a
medical treatise, of a clinical case which could be identified,
has been held a violation of a doctor's duty of secrecy (Court
of Bordeaux, July 5, 1893, Dallocz 1894, 2. 177) - arc completed
by an important body of special legislation (cf. supra, on
private documents). There are numerous Aecicions, which define,
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in particular, the effects of the consent of the person ccncerned
(114).

German legislation is based essentially on the samc prin-
ciples, although it should be pointed out that the prohibition.
is less absolute than in French law: the disclosure of a secret
is punishable only if “unjustified’ (8 300 of Penal Code), which
means that superior interests may be invoked tc make a disclos-
ure lawful. The rules on the duty of secrccy of public servants
(8 353b, ¢, Penal Code and 8§ 412 Fisczl Code) are more severe
than those applicable toc »nrofessional adviscrs, but are also
subject to the exception of supcrior interests. (115)

Scandinavian law would seem to come near the German sys-
tem; thercec is no 'reason to examine it in detail here. It should
be noted, however, that Norwegian and Swedish law centain no
general rule; only public servants are subject to a general duty
of secrecy under the Penal Codes. (116) There are, however,
special 0rov§sions applicable to most liberal professions con-
cerned. (117 Moreover, Danish and Norwegian law contains a gen-
eral prohibition against the disclosure of private facts to
which we shall return below.

The pcsition of English¥3&ffers from that of the conti-
nental States now referred to. There is no general rule cven for
public servants (wide Russell on Crime, 11th ed. 1958, vol. I,
pp. 235 ff.), and the rules applicable to medical practitiocmners
seem to be doubtful. (118) In the U.S.A., finally, therc exists
a fairly impcrtant body of federal and state legislation, in-
cluding general provisions on the duty of public servants not to
disclose information concerning business. 9)

(1) Unwarranted Public Disclosure of
Privatc Facts

75. Having considered those various means of obtaining infor-
mation about 2 person and his private affairs, the use of which
may. imply violations of his interest in being “let alone’, we

now come to the problems raised by the use of such informaticn.

It seems appropriate to recall, before we set out to exam-
ine these questions, that the distinction between ‘“private' and
‘public” is relative in the sense that therc are degrees of
privacy and publicity both with regard to facts about which in-
formation can be collected and with regard to the communicaticn
of facts to cthers. There is no universal test which admits the
final classification of facts, or of acts of cormunication,
within cither of the two categories referred to.

This statement is particularly important in matters re-
garding the *“disclosure of private facts’. What, in the first
place,; amounts to a “disclosure®? Faced with the wide range of
possible interprctations, it secms prclerable to refrain from
any definition or, rather, to start with a definition of the
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utmost simplicity: any communication, made to any person, cf
facts known to the one who makes such communication but nct to
the addressee, may be called a éisclosurc. But this broad form-
ula gives little satisfaction. It would seem, a pricri, that if

the term disclosure is used for defining a legal concept of any
interest, some qualification must be added which takes into ac-
count the purpose of the communication or, in other words, the
interests opposed to that of complete secrecy or privacy. An-

other method for limiting the field to bLe covered is tc classify
the degrees of publicity obtained by a communication, but such

a classification must also rely, to some extent, on the notions

of purpose and interest, for even if such extreme cases as pub-
lication in the press on the one hand, and communicating infor-
mation to a colleague having an immediate intercst in it on the
other, are set aside, there remains a large intermediary group
where the most appropriate test seems to bce the questicn whether
the persons receiving the communication have any kind of legi-
timate interest in it.

76 . Is there any legislation, or are there any cstablished
legal rules, on the disclosurc of private facts in the legal
systems discussed here, apart from such principles as may have
becn adopted as a consequence of the recognition of a right of
“privacy” or of the ‘personality’ and apart from the rules con-
cerning professional secrets, unauthorized use of a person's
name or likeness, and defamation?

Onc point may be safely made: where there is a prochibition
against acquiring information about something or im a certain
way, the subsequent disclosure - the sense of that term varying
according to the circumstances (in provisions on the secvecy of
correspondence or of telecommunications, disclosure to any
third party is usually prohibited; in case of business sccrets,
the prohibition may apply only to rcecvealing such sccrets tc
competitors) - is normally also prohibited, although there may
b¢ exceptions to this principle, e.g. with regard to producing
material unlawfully obtained as evidence.

Where knowledge about private facts has been obtained law-
fully -~ i.e. for practical purposzes where it cannot be proved
that the methods of acquiring it wcre unlawful (cf. Metter v.
Los Angeles Examincr, 95 P. 2d 491, .1939) - it seems equally
safe to state that the question raised above must be answered
in the negative for most of the legal systems concerned. There
may be provisions of a limited scope which we cannot examine
here, such as procedural rules on the secrecy of criminal in-
vestigation; indirectly, such rules protect the perpetrator and
the victim of a crime against publicity although - as all jur-
ists know - in a highly imperfect manner. As an example may be
quoted arts. 38-40 of the French Press Act, 1881, as amended.
There are, among the provisions contained in these articles,
some which are obviously based upon what may be called privacy
considerations', e.g. the prohibitions, in art. 39bis, against
any publication in a book or newspaper, or by broadcast, film,
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televisicn or otherwise, of texts or pictures on the identity or
personalité of minors who have not yet attained 18 years and who
have left their guardians and, in art. 39ter, of the publication
of information about the origin of an adopted person,

Apart from such special rules, however, it must be stated
that the disclosure of private facts is precisely one of the
gaps which the right of privacy, where recognised, has filled
out and, consequently, where the non-recognition of that right
is felt as a serious lacuna. The attempss made to solve this
problem by means of other legal rules, as well as the applicat~
ion of the right of privacy to such cases, will be dealt with
more fully in the second part of this study.

77, As far as the present writer knows, there are only two
countries, among thosc more particularly considercd in this sur-
vey, which have general legal rules on the disclosure c¢f private
facts.

According to § 390 of the Norwegian Penal Code, 1902, it
is a punishable act to 'violate privacy by communicating in
public facts concerning personal or domestic affairs™. The not-
ion “in public’ is defined in § 7, no. 2 of the Code: an act is
puolic when performed either by means of publishing a printed
matter, or in the presene of a large number of persons or under
such circumstances that it could easily be observed from a pub-
lic place and is in fact observed by some person who is present
at, or in the vicinity of, the place where the act was committed.

A writer of some authority has stated that information
about such facts as the engagement of two persons, the pregnancy
of a woman, the quarrels of twc spouses, but also about a
person's employer, living quarters or state of health, falls
within the nction of '‘perscnal or_domestic affairs’., The truth
of the statcment is no defence. )

The Danish Penal Code, 1933, containrs a similar_.provision:
it is prohibited to disclose to the public another person's
“strictly private domestic affairs', and it is equally unlawful
to disclose “other facts pertaining to private life which the
person concerned may reasonably wish to withhold from the public™
(S 263, 8§ I, nos. 3 & 4).

The requirement of “publicity’ implies that e.g. informat-
ion about a person's economic and private affairs given by in-
formation agencies to individual applicants is not unlawful, (121)
The case law developed on the basis of the provisions referred
tc and of earlier statutory rules will be discussed below. Many
cases - here as in Norway - concern the mentioning in the labour
press of strike-breakers, and are of minor interest for present
purposecs.
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(m) Abuse of a Person's Words or Other
Expressions

78, In principle, the reproduction or publication of a per-
son's words or cther expressions, such as gestures, 1is undoub-
tedly lawful in itsclf, unless specific legal rules, either of
the kind referred to under (2) - (1) abeve or, more particular-
ly, the principles cf copyright law, arc violated by such re-
production or publication. However, the situation is different
if such words or expressions are reproduced and/or published in
a mutilated state, so as to give a false record of what was ac-
tually said cr done. Such alterations would seem to be parti-
cularly dangerous where the matter thus altered makes an authen-
tic impression, as can casily be the case with tape recordings,
photographs or films which are subsequently 'cut” so as to pro-
duce a misleading rcprescntation of facts.

Even more radical measures are conceivable, such as put-
ting intc a person's mouth words he has never uttered, publish-
ing entirely fictitious "interviews’, or even publishing whole
books under the name cf an author who has had nothing to do with
their composition.

The question, now, is whether there are legal rules applic-
able to such acts, and whether the notions of "privacy” or of
"rights of the personality'™ may be useful for repressing them.

The cases referred to may often fall under some rule cf
private or criminal law. Tampering with dccuments issued by an-
other person, or procucing such documcnts under a person's name,
will cbviously amount to fcrgery, and be punished as such., Al-
terations cof copyrighted material will violate the author's
moral right, where such rights are recognised (8 3 of the Scan~-
dinavian Copyright Acts, 1960 - 1961, art. 6; French Copyright
Act, 1957, § 14; German Copyright Act, 1965) or somc specific
provision in the law of copyright (cf. sec. 43, English Copy-
right Act, 1956). Actions for passing-off may alsc lie, at com-
mon law, in some cases of this kind.

Frquently, altcerations of a person's wordscr other ex-
pressions are made in order to give such words or expressions a
defamatory character. In certain cases, e.g. where a person's
name is abused, the right to one's name, recognised in scme
jurisdictions, may be invoked, and similarly, wherec therc is a
general right to a person's likeness, that right may have been
viclated,

Nevertheless, there undoubtedly remain cases where none of
the rules now discussed will be applicable. An abridged, or even
a forged interview may cause harm without being a violation of
any precise rule. This would seem to be a gap which could be
filled out by the right ¢f privacy or of the personality. On the
other hand, it is an obvious necessity for the press, as fecr
other mass media, to cut down sweeches, interviews and even pic-
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tures in many cases. Scme test for the reasonablencss and legi-
timate character of such measures must be found.

(n) Unauthorized Use of a Person's Name,
Identity or Likeness

79. The topic now to be discussed stands on somewhat firmer
ground than those we have just considered. On the other hand,
there are very important differences between the legal systems
covered by this survey. Before we set out to analyse the applic-
able legal rules, it 1is necessary to examine the possible uses
of the elements of human personality referred to in the heading
of this paragraph.

A name may be envisaged from two entircly different as-
pects - it is, on the one hand, a mere label, attached to a giv-
en person; on the ¢ther hand, it is a “utility®, an object of
property, in itself. If a person calls himself Mr. Vere de Vere,
this may be either in order to be taken fcr a certain person sc
called, or simply in order tc¢ have some designation by which to
be addressed and rceferred to. Similarly, an author of fiction
may call a villain Mr. Vere de Vere, and this may - if at least
some other identifying factors are prescnt - be taken tc refer
to a real person; it may alsc be considered as nothing but a
convenient designation. The likelihcod of a name being taken as
a reference to a determined person depends upon twe facts, -
the commonness cr uncommonness of the name and the amount of
acditional identifying factors accompanying the name.

Some names are famous, because they are the labels of fam-
ous persons. Others arec utterly obscure, but uncommcn. Most
names are both common and cbscure. The famous names have magic
in them. If you call a cigar Henry Ford, you bestow upon it at
least a pale reflection of the glory attached tc the motor-car
manufacturer. Reflections in the opposite sense are also possib-
le. If you call a bad cigar Pcntifex, there may be a person
bearing that presumably uncommon name who feels disagreeably
associated with bad cigars. If you call a cigar John Smith, no-
body is likely to react.

These simple facts must be kept in mind when considering
the legal problem of using a perscn's name, The use of it with
a view to being mistaken for another person entitled to it may
obviously be beth dangerous or unpleasant for that person. The
use of it without any such intention may alsc offend those who
already bear it and who prefer that it be reserved for themsel-
ves. The use of it in connection with goods, or ith advertis-
ing for goods, may equally offend its bearers, who do not want
to be associated with such goods or advertising. The mention of
it in connection with a report of facts may please or offend
according to the naturc of the facts and the total strength of
identifying factors pointing to the person concerned or to scme
cther person. The mention of it in connection with fictitious
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events prcduces the same cffects. (cf. on abuse of a person's
werds, sunra) Its mention in connection with alleged facts 1s
almcst regularly considercd as offensive.

The distinction between use and mention is important, al-
though not always clear. It corresponds, at lcast in part, -
being wider - to Dean Prosser's distinction between appropriat-
ion on thec cne hand, and ‘'falsc light' and “disclosurc'' cases
on the other. There are, of course, dcubtful cases: putting a
name on a list of candidates for a political officc is normally
a "false light™ case, but if the name is important enough, it
may certainly be described as appropriaticn.

The usc-appropriaticn cases are a reasonably clear group,
however. That cannot be said for the other category. Here, in
fact, the name is nothing tut an identifying factor among others.,
Its task is to localize facts, as it werc. Therefore, this group
is indissociably connected with disclosure ~f private facts and
with defamation. Morc often than not, it is through the mention
of a name that a press repcrt amounts to a “disclosure’.

In those jurisdictions where an exclusive right in a per-
son's name is recognized, it is against the use of the name, not
against jtsmention that such a right arms its beneficiary. If
the right has been occasiocnally invoked in cases of the latter
category, it is submitted that the explanation is - where such
decisions are not based upon false reasoning - that the right to
a person's name has simply been used as the peg upon wanich to
hang a protection of privacy.

What has been said about names applies, mutatis mutandis,
to a perscn's likeness. There arc certain kinds of usurpation
which, for obvicus reasons, cannot be committed with a likeness.
On the other hand, a person's likeness can be appropriated in
manners which are impossible with names. It Las a substance,
whereas names are mere symbols, whatever their ring of history
or btank accounts. Thus, the name¢ of Miss Elizabeth Smith, be she
ever so pulchritudinous, will not make a cigarctte sell better;
her picture may, just as much as the nortrait of the greatest
statesman or comedian. Morecver, Miss Smith's portrait can fill
out a page in a magazine, be she ever so anonymous. Many people
who would laugh at the pretention of an exclusive right to
their name may have a solid interest in a risht tc their like-
ness.

A person's likeness as an identifying factor is Tstronger’,
as 1t were, than a name, unless the latter bLe uncommon, provid-
ed the accompanying additicnal identifying factors are equal.

It has a greater power cof suggestion, and attracts more attent-
ion. A press notice to the cffect that Jochn Smith has been
fined fcor an offence gives little guicdance to the culprit's
identity; a photograph leaves no doubt. On the other hand, it
has a far less efficient "localizing” cffect; in modern communi-
ties, you have a reasonable chance of finding a person whose
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name you know, but the tracing of a face in the crowc will defy
all efforts. As an identifying factor, the perscn's likcness
works only among those who already knew that nerson sufficiently B
to put a name under the portrait. That, however, is usually o
enough, for the reputation of most people is mostly a local phe- i
nomenon. Therefore, therc might be grounds for protecting a w
person's likeness more strictly than his name. There are also
other grounds for such an attitucde. In general there arc fewer
occasions wherc anyone has a legitimate interest in publishing

a person's likencss than in mentioning his name: the portrait is
cften an ornament to the tale, no more. As soon as this is the
case, there is an clement of appropriation: the murderer's vic-
tim helps to £ill out the two half-columns which the story could
not £ill. Morecover, a person's likceness is a more tangible thing ‘
than his name; it is simply easier from a technical point of
view ¢¢ institute an exclusive right modelled upon artistic co-
pyright. Thirdly, the risks of abuse are greater, at least as
far as the press is concerned: everybody knows that a verbal
description in an article may centain some mistake, in short
that it is the result of a journalist's work. But the camera, we
all know, tells the truth, however unflattering. Finally, it
would seem that persons portrayed in a newspaper or elsewhere
react morc strongly, themselves fcel the greater power of sug-
gestion, than to a simplc mention of their name. '

Conversely, there are cases where the right to a person's
likeness is opposed to stronger interests, and must suffer grea- |
ter exceptions, than the right to a person's name: you can make !
a press or a radio rencrt of a riot without disclosing any
names, but it is obvicusly impossible to televise thc scene or
to photograph it without showing at least something of the par-
ticipants.,

In short: a person's likeness can be appropriated, even
more extensively than a name. As an identifying factor, it is
less indissociably connected with actual information about the
person portrayed, but wherc so connected it is rather more cf-
ficient, and usually less necessary for legitimate reporting
purposes.

80. To what extent are there, in the legal systems considered
here, legal rules on a person's right tc his own name, privacy
being lcft aside ?

On this point, therec is a fundamental difference Letween
the common law and the continental systcems. The latter generally
recognize, the former do not know, any exclusive right of this
kind.

According tc & 12 of the German Civil Code: ‘
“A person whose right to use a name is contested by another

person or whese interests arce viclated by the unjustified
usc of his name by another person, has a right to demand
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that such violation cease. If there is a risk of repcated
violaticns, he may ask the court for an injunction.”

It is not necessary to examine in detail the sense of
this provision and the way it has been interpreted by the courts.
The cases covered by the language of the enactment are obviocusly
those where a name is used (cf. above), not those where it is
mentioned. '

There is no corresponding provision in French law, but
very early the courts recognized an exclusive right to a per-
son's name, which is protected with the greatest strictness,
therc are a great many decisions on this point. As in German case
law, the exclusivity of the right is relative in the scnse that
therc must be some risk of confusion between persons or families;
this condition implies that thc bearers of common names have not
been successful in their actions. (122)

The Scandinavian countries have similar prcvisions, al-
though less absclute; there is nc reascn to discuss these rules
here.

It is a well-known principle of common law that any person
is not only free tc change his name, but may also assume¢ a name
alrcady used by someone else (vide e.g. Du Bculay v. Du Boulay
(1869) L.R. 2 F.C. 430). American law has remained faithful to
its origins c¢n this point (Prosser, op.cit., p. 403). The limits
arc set only by the possibility of an action in cases of fraudn-
lent use of a name tc the prejudice of another person (Re. Tal-
bot (1932) Ir. 714), an action for defamation or for passing off

(vide e.g. Forbes v. Kemsly Newspapers Ltd. (1951) 2 T.L.R. 656).

There are minor exceptions to and enlargements of the pro-
tection, e.g. in the law of trade marks and unfair competition,
but these rules would seem to be of minor interest here.

In the second part of this study, we shall examine accord-
ing to what principles and to what extent the exclusive right to
a person's name has been used to protect interests relating to
privacy.

81. In respect of a person's likeness, the same difference be-
tween continental law and common law can be noted. That there is,
in principle, no such protection in English law would scem to bLe
beyond doubt (123); we shall return to the question of how var-
ious acticns, in particular libel, have been used to partly fill
out this gap. The stand-point of American common law, before the
tort of invasion of privacy was gencrally recognizecd,; was the
same as in England (cf. Prosser, op.cit., p. 386). In the course
of this century, however, there has been legislation in New York
and some other states, which prohibits the unauthorized use of a
person's ‘likeness for advertising and purposes of trade (op.cit.,
p. 388); Brittan, op.cit., p. 252 ff.).

I
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In French law, there is nc statutory provision on the vight
to a person's likeness, but the general principle that it cannot
be published without the consent of the person porirayed was re-

cognized tcwards the middle of the 19th century by the courts

and has been upheld ever since with considerable cons °*Gncy.
There is, however, no absolute agrcement cither on the classifi~
cation of the right or on its precige limits; wec shall have tc
return to modern case law below. (124) The statutcry foundation
cf the right is normally art. 1382 Code civil,

We have alrcady referred several times to $§ 22 and 23 of

the German Artistic Copyright Act, 1907; these provisions recog-
nize, and regulate in detail, a person's vight to his likeness.
Case law founded cn these enactments remained relatively scarce
until the end of the sccond World War. By now, there exists a
body of important decisions. At the same time as the statutery
provisions referred to have furnished certain elements of impor-
tance for the balancing of interests in the application of the
"general right of the porsonality™, that right has been held to
complete the protection granted by the Artistic Copyright Act.

According tc § 22, portraits can be distributed or exhib-
ited in public cnly with the consent of the person portrayed;
such consent is presumed if the model is paid. After the death
of the person portrayed, the right to authorize public use of
thc portrait rests with his relatives according to n*in;ip]ﬂs
laid down 1in detail. The exclusive right to authorize public use
does not apply (8 23) to portraits pertaining to ‘contemporary
history'; pictures where persons are secondary in relation to
buildings or landscapes; pictures ¢f assemblies, processions oF
similar proceedings in which the persons povtra/ >d have taken
part; portraits which havm not been commis<iocned, if their pub-
lic use is demanded by ‘“'supericr artistic interests'., The excep-
tions do not apply to a public use which vioclates the legisimate
interests of the person portrayed.

Finally, & 24 makes the public use of pictures lawful if
it serves the interests of the administration of justice or pub-
lic security.

The standpoint of Scandinavian Jaw ic not uniform in 3
pect of portraits. According to § 7, yara. 2, of the Syedish
Copyright Act., 1960, copyright in & portrait executed on coimis-
sion may not be made use of without the consent of the perso
who commissioned it. Under § 14, of the Act on copyright in
tographic pictures, 1960, the right to a photegraph made on com-
mission rests with the person whe commissioned it; the photo-
grapher may, however, cxhibit the photcgraph for advertising
purposes unless expressly forbidden by the person who commission-
ed the picture. The Danish and Norwegian rules on photographs
arc the same as in Sweden; the limitation on copyright in commi
sioned portraits has not Peen adopted in Denmark and Nerway. The
Finnish rules areidentical to those of the Swedish statutes.

'L-n
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The Norwegian Act on phctographic pictures, 1960, con-
tains, however, some additional provisions dealing with a per-
son's right to his own likeness. According to 8§ 15, the copy-
right in photographic portraits does not entitle the owner to
reproduce or publish such portraits in any way without the con-
sent of the person portrayed. The photographer may exhibit the
picture for advertising purposes, unless this is explicitly
prohibited by the person represented, and the portrait may fur-
ther be published if it has an "actual and general interest’,
if the likeness of the person pcrtrayed is of seccndary impor-
tance in relation tc the principal subject-matter of the picturc,
and where the picture represents assemblies, processions out-
doors or events of general interest,

(o) Defamaticn

82. Logically, thcre is no closer connection between those
branches of privacy which deal with the publishing of informat-
ion and the law of defamation than betwecn the intrusion cases
and assault and battery. Such invasions of privacy as disclosure
of private facts and unauthorized use cof a person's name and
likeness may alsc amount to defamation, but from the point of
view ¢f the interests protected this is immaterial.

There are two facts which make it necessary to make here
some short remarks on the principles of defamation in the coun-
tries covered by this study, First, there has been a strong ten-
dency, particularly in England, to extend the existing defamat-
ion rules so as to comprise certain invasions of privacy. Secc-
ondly, the law of defamaticn is based upon a balancing of inter-
¢sts which has scometimes been used, scometimes cverlooked, in
privacy cases concerning matters clesely rclated to defamaticn.
Finally, the remedies granted for defamation have becn used, to ‘
scme extent, toc sanction invasions of privacy, particularly by 1
the press. \

In continental jurisdictions. defamation is primarily
looked upon as a criminal offence; at common law, the tcrt as-
pect prevails, although defamation is alsc a concept cf criminal
law,

83, In all continental systems, the law of defamation knows
one basic distinction, that between expressions of contempt and
allegations of facts.

Insult (& 185 German Penal Code) is any expression, by
words or signs, of contempt and disapproval. Defamation (liLle
Nachrede, § 186 Penal Code) consists of the allegation ¢r propa-
gation of dishonouring facts about a person, whether such facts
Le true or not. The allegation or propagation of dishonouring
facts known to be false constitutes the crime of malicicus false~
hood (Verleumdung, 8 187). The defence of truth is admitted, ex-
cept in respect of clear insults (8§ 192); the defence is invali-

S-1619




dated if it is not proved that the victim of the defamation has
committed precisely the acts allegated by the defendant. A fur-
ther defence is created by 8 193 Penal Code: criticism in res-
pect of scientific, artistic or professional performances, ox-
pressicns used in the defence c¢f cne's own rights or for the
protecticn of legitimate interests and some other specific
groups of judgments and comments are defamatory only if they arc
insulting through their form or by reascn of the attendant cir-
cumstances. Among tihc remedies should be mentioned a form of
general <amages (Bussc, 8§ 188) - ctherwisc unkncwn to German
statutory law, with some exceptions - and the right to have the
judgment publishcd at the defendant's expense, if the defamation
was made in public. If the defamation was contained in a news-
papcr or magazine, the successful nlaintiff may demand that the
actual deccisien of the court be published there.

There are special provisions c¢n the responsibility of the
press, but since press legislation is a matter for the Jifferent
States of Federal Germany - some of which have introduced com-
plete press statutes (whereas others abide by the Imperial Press
Act, 1874), we shall refrain from discussing these provisions
here.

With an excepticn without intecrest for present purposes,
the French rules on defamation are contained in the Press Act,
1881. Art. 29 of that Act draws a distinction between insults
(injures), which imply no allegation cf facts, and defamaticn
(liffamaticn); the latter term is applied to allegations or im-
putations pernicious for a perscn's hcnour or reputation; the
publication, whether in direct form or in a report, of such alle-
gations, 1is punishable, provided the victim can be identificd.
The defence of truth is admitted (art. 35) unless the facts con-
cerned regard private life, are more than ten yecars 51d and in
certain other cases. There is a presumption to the effect that

the publication of defamatory matter was intentional (art. 35bis).

In addition to ordinary criminal remedies, any persocn mentioned
or designated in a newspaper has an unconditional right to pub-
lish a reply (droit de réponse) in the same newspaner. The exer-
cise of this right is regulated in detail in art. 13 of the
Press Act.

We can refrain, here, from discussing the Scandinavian
rules on defamation. It is enough to state that the most recent
statute, the Swedisn Penal Code of 1962,also maintains the dis-
tinction tetween defamation (chap. 5, S 1) and insult (chap. 5,
S 3). It is a goocd defence to a defamation acticn that the de-
fendant had a duty to make a statement cor that the making of
such statement was justifiable in the light of the circumstances
of the case, provided the defendant proves that the facts im-
puted to the complainant were true or could reasonably be held
true.

84. There are certain minor differences between English and
American common law rules on libel and slander; the following
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short remarks are based on English authorities. The distincticn
between libel, which is nct only a tort, tut also a crime, and
slander, which gives rise only to a civil action, lies in the
means: slander is defamation by spcken words cr gestures, libel
demands a vehicle c¢f some permanence. It is not neccssary that
the defamatory character of a statement - or other act convey-
ing an opinion or an allegation of facts - should be explicit,
according tc the ordinary meaning of the wcrds used; it is suf-
ficient if an innuendo, a defamatory secondary meaning follow-
ing from particular facts or circumstances, can ve proved by

the plaintiff (vide Winfield, op.cit., pp. 592 ff.). Whereas
1ibel is acticnable per se, irrcspective cf any proved damage,
an action in slander will not lie unless special damage is
proved. The defence of truth is admitted; there are alsc special
defences among which these which may be inveoked by the press are
cf special interest here. Under the Defamation Act, 1952 (sect-
icn 7 (3)), the privileges of the press may be invcked only if
the matter reported or discussed is a matter of public concern,
the publication ¢f which is for the public benefit. Apart from
such defences as a duty to make a statement or the protection cf
intcrests, the press may invoke the defence that the defamaticn
was unintenticnal or that the incriminated statements were a
fair comment on matters of public concern. Proved malice inva-
lidates thesce defences.

In spite cof the technical particularitics of the ccmmen
law of defamation, it wculd appear that the balancing of opposed
interests which characterizes it is on mcst points of importance
identical to that underlying the continental systems referred to
above.
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E. Special Legislation, Bye~Laws, Rules and Standawnds s2t by
Private Organisations

1. General Remarks

85. The law does not purport to enforce moral standards beyond & coitain
point. Its task must be more modest, as far as ethics are concerned. This
weakness, if it be cne, is likely to be felt with particular strength in &
field like privacy, where, even in legal systems which recognize and protec:
the individual's interest in being "let alone®, the limit between the in-
vasions demanding a legal sanction and those which only amount to bad
manners is difficult to draw.

To get a complete view of the protection offercd de facto to the in-
terest-referred to above, it is useful, therefore, to glance at such stand-
ards as may be set by organisations of persons whose activities are partic-
ularly important from the point of view of privacy. There are, on the one
hand, organizations of professional or business men to whom is cenfided, in
the course of their profession or business, information of a confidential
character. On the other hand, there are the organizations of those who
publish information of various kinds: +the mass media and the advertising
business,

The material which it has been possible to gather in order to obtain
some notion about the standards set by these organizations, az a complemsnt
to legal rules, is very uneven., On some points, only Swedish material has
been available. However, such as it is, this material will now be briefly
examined.

The problem raised by any extra-legal system of principles in the field
now considered would seem to be, un the first place, that of its efficiency.
It is of little value if an organization preclaims lofty principles without
being able to enforce them., Here there are considerable differences between
the organizations which are of particular interest for present purposes:
the expulsion of a practising lawyer from the bar to which he beleongs is aa
extremely: severe punishment, morally, socially and financially. A disapprov-
ing statement about the methods of a newspaper published in the press by its
own organization may be of no effect at all as far as the editors cf that
paper and its readers are concerned. The business world may be more particu-
lar; respectable firms are likely to do what they can to avoid advertising
methods officially disapproved by the competent organizations.

2, Professional Organizations

86. It is natural that practising lawyers should pay special attenticn to
questions of professional secrecy, whether theve be statutory or other legal
rules on the topic or not, and whether such rules exist in the form of criminal
responsibility or, as in some jurisdictions, in the less general form of +the
right of counsel to refuse to appear as a witness or a prohibitien against
testifying, Thus article 35(1) of the Réglement intdrieur du barreau de Paris
imposes strict professional secrecy on the members of the bar; this duty
comprises any information obtained in the course of the lawyer's professicrnal
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activities, is unlimited in time and involves, inter alia, a prohibition
against pleading against a former client where there is any relation be-
tween the cases.

The duty of secrecy is affirmed in § 34, para, 2, of the bye-laws

of the Swedish Bar Association. The Board of the Association has seldom
had to sanction violations of this duty, however. (125) There seems to be
a reasonable amount of international agreement on the bread principles of
the lawyer's duty to keep professional information secret; in the drafts
for an international code of ethics, the International Bar Association has
adopted two rules on this point: +the confidential character of any oral or
written communication between lawyers and the duty to observe strictly the
secrecy of any information obtained in the course of his profession. (126)

Another problem which is of some interest here, and which has been
discussed by the International Bar Association, is the tape recording of
telephone or other conversations in the course of a lawyers practice. At
the Salzburg meeting of the Association (1960), a majority of the partici-
pants were of the opinion that such recording should not be performed unless
the persons concernzd had been warned. (127)

87. The duty of secrecy of doctors has already been touched upon insofar

as it is regulated in general statutory or other legal provisions. In Swedigh
law, where no such general provision exists, thers are, however, rules to the
same effect in 8 60 of the General Instructions for Doctors, 1930, and 8§ 31
of the Hospitals Act, 1959, 1In addition to these rules - and the numerous
administrative provisions applicable to the majority of Swedish doctors who
are employed in the public service - the Swedish Medical Association adopted,
in 1951, a Codex ethicus, which is not, however, sanctioned, According to
article VIII of that Code, the doctor shall always take for granted that the
patient wishes delicate personal problems to be kept secret and-shall respect
this, unless the patient's interests require that they be revealed. Under
article IX, the doctor shall see to it that his subordinates also observe

‘the duty of secrecy. Another principle in point is laid down in article

XIII: ‘+the doctor shall avoid drawing unseemly press attention to himself

and to his work,

88, Bankers and accountants are regularly the depositaries of both personal
and business secrsis. In most countries, there are statutay or customary

rules to the effect that bankers are bound to keep such information secret.(128)
There is a general rule to that effect in the Swedish Banking Act, 1955 (8§ 192)
and in all the special statutes on specific branches of banking. Restrictions
on the duty of secrecy are laid down in a number of statutes, particularly

in the field of fiscal law.

A problem of practical impcrtance not only for bankers is the extent
to which information may be given about a person's economic position in general.
An eminent Swedish expert states on this point that the solvency or general
financial position of a customer is not a fact comprised by the bank secret;
on the other hand, specific facts concerning the customer's affairs may not
be revealed to third parties. (129)
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A few words should be said, in this context, about those agencies which
either deliver, upon demand, information about a person's financial position -
such information is usually today stored in electronic machines - or publish
periodical reports of protested bills of exchange, court decisions, bankruptcy
adjudications, etc. (130) There would seem to be a difference between the E
giving of information to single persons who claim some interest in the matter
and the publishing of such information. In a recent Swedish Supreme Court
decision - Nytt Juridiskt Arkiv 1962, p. 31 - an agency was held liable
for defamation when information given to a certain perscn was proved to be
incorrect. It seems to be implied in the patio decidendi, however, that the
giving of correct information of this kind would not be actionable. Although
communications of this kind are often felt to be defamatory, there are import-

|
|

ant interests opposed to the individual's claim not to have his economic
transactions mentioned or made public.

Accountants are chartered, in Sweden, by a Chamber of Commerce, which
may, by way of disciplinary sanction, revoke the charter or admonish an
accountant who has disregarded his duties. Among these is the duty of sec- i
recy, which the accountant must promise to observe upon receiving his charter. i
There are also special provisions, inter alia, in the Limited Companies Act,
1944, on this duty of secrecy.

3. Advertising

89. Advertisers may come into conflict with the law of privacy on several
points. The most important one is undcubtedly the conflict between the ad-
vertiser's interest in striking lay-outs and in profiting from a person's
fame on the one hand and the privacy interest of not having one's name or
likeness appropriated for business purposes. The practice of quoting testi-
monials or certificates from known or unknown persons on the merits of adver-
tised goods may lead to an abuse of a person's words or other expressions.

Disloyal or dishonest advertising practices interest not only the persons
who are thus more or less involuntarily "'appropriated™; +they are also a
matter of concern to business cempetitors and, wmore generally, to the business
world as a whole. Since the 1930's, the International Chamber of Commerce
has endeavoured to bring about a higher standard of advertising ethics. On
a national level, similar efforts are being made. Thus in Sweden, there is
a special Council of Swedish Trade and Industry (Niringslivets Opinionsnénend)
which gives, upon request, opinions on the compatibility of advertising and other
business practices with acknowledged standards. The Council enjoys consider-
able authority; its statements are published in yearbooks. In advertising
matters, it follows the standards laid down by the International Chamber of
Commerce.

The "International Code of Advertising Practice™ (1966), published by
the Chamber of Commerce, deals with certain questions of interest for present
purposes. Under rule 5 of the Code ™testimonials should be genuine" and not
contain any statement or visual presentation likely to mislead nor should they
be used in a manner having that effect. Testimonials which are obsolete or
otherwise no longer applicable should not be used. It is further laid down
that "advertisements should not contain any reference to any person, firm or
institution without due permission. Nor should a picture of any identifiable
person be used in advertising without due permission.” The International
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Chamber of Commerce has cstablished an International Council on Advertising
Practice which exemines, on the basis of the Code, cases of unfair advertis-
ing submitted to it by the parties concerned. The published opinions of the
Swedish Council referred to above do not comprise any cases of immediate in-
terest for this study. (131)

L, Mass Media

90. By tradition, the lezislation on defamation in most countries takes
particular account both of the special responsibility and the special needs
of the Press.

In spite of the wealth of detailed provisions, responsible journalists
have felt a need for ethical standards somewhat hicher than those established
by law, and there arc, in several countries, press orzanizations which try
to maintain such standards. In England, for instance, the Press Council works
for an amelioration of press conduct, e.g. in matters concerninc privacy. In
Sweden, the Journalists' Club (Publicistklubben) has published, since 1923,
"Publishing Rules” and examines complaints about the press; the only sawtion
available is the publication of the opinions of the Board.

The present "Publishing Rulesy dating from 1956, are formulated as
recommendations and advice. It is recommended, inter alia, that information
about crimes denounced to the police but not proved bé examined with par-
ticular care, that the victims of sexual offences, persons who have committed
suicide and the name of suspects in criminal investigatiorms be not mentioned
where no serious interest demands it. In a new edition of the "Publishing
Rules”, actually in preparation, there is a special section on privacy, in
which journalists are recommended not to publish details about a person's
private.life and affairs unless such publication is judced strictly necess-
ary.

It should be added that,by reason both of their general form and of
the absence of real sanctions, the "Publishinz Rules’ are not generally res-
pected.

91. The new mass media - radio and television - are subject, in some coun-
tries, to the same legal rules as the press; in others special rules have
been adopted. Generally speaking, the principles outlined under D above are
applicable to the radio and the television, irrespective of the technical
form of the applicable legislation.

Many radio and television enterprises - beins generally very larce and
having, in many cases, a national monopoly in law or in fact - have issued
internal rules and standards. Where there are many broadcasters in a country
there are also organizations similar to those of the press. We shall deal
briefly with the prules and standards of a few organizations and individual
broadcasters.

The "Radio Code" (12th ed. 1966) and the ''Television Code' (1llth ed. 1966)

published in the U,S.A. by the National Association of Broadcasters contain
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detailed rules on the contents of radio and television programmes. Privacy,
however, is not particularly mentioned. In the "N.B,C. Radio and Television
Broadcast Standards and Practices™ (which summarizes the detailed manual
issued by the Company) there are some provisions intended to prevent the
abuse of a person'’s words in connection with interviews (No. 3d and e);
misleading impersonations are also banned, and generally impersonations of
living characters are subject to the person's consent., Similar rules are
found in the "A.B.C. Standards and Policies" as revised, March 1966. These
standards (section III, p.9) also contain a general rule to the effect that
references to living persons must be "within the bounds of fair comment®.
There are no specific provisions on privacy, however. Nor are there such
rules in the "Code of Advertisinz Standards and Practice’” (July 1964) of the
British Independent Television Authority.

In the "Programme Rules” of the Swedish Broadcasting and Television
Corporation (Sveriges Radio-TV) as presently in force, the "Publishing Rules”
of the Journalists' Club (vide supra) are reproduced with comments. There
are, in particular, detailed provisions on the use of a person'’s name in
connection with reports on criminal investigations and proceedings. Similar
rules are in force in the other Scandinavian countries.

5. Conclusions

92. This short survey of a few selected documents from various organizations
and companies justifies no far-reaching conclusions. There is no doubt that
there is a clear tendency towards greater respect of privacy among responsible
persons in the advertising branch and the mass media. The problem, however,
is to what extent such attitudes can be backed up by effective sanctions.
Generally speaking, this problem cannot be considered as solved except where
there are firmly organized and financially independent bodies with powers

to inflict disciplinary sanctions with effects approximately equivalent to
those administered by courts. This would not seem to be the case so far in
respect of the press and other mass media.

F. Justifications for Invasions of Privacy

1. General Remarks

93, In our general survey of legal rules applicable to acts implying invas-
ions of privacy (under D above) we have only considered statutory provisions
and such well-established legal rules as are not founded upon the recognition
of a particular "right of privacy" or of "rights of the personality". It
should be pointed out, for the sake of clarity , that this limitation is not
applied in the following parts of the study.

It does not seem necessary to develop at length general considerations
on the grounds upon which invasions of privacy committed by any of the acts
examined above may be justified. It is obvious that the applicable defences
will vary according to the nature of the incriminated act. Prima facie, it
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would seem likely that where privacy interests are prctected by clear
statutory provisions or where these interests are held to constitute
fabsolute rights" there would be less room for defences than where the
principal technical instrument for the protection of such interests is the
law of torts. Upon closer examination, however, it will be found that this
difference is far less important than would seem to follow from the dif-
ferent terminologies.

The following survey of justifications will deal with the principles
only, not with details, In the course of the study of applicable legal rules,
defences have already been discussed on several points; further examination
of them will follow in the second part. This survey merely aims at system-
atizing such justifications as may be invoked in cases involving privacy.

Such a classification is given in article 8, para. 2 of the Eurcpean
Convention for the Protection of Human Rights and Fundamental Freedoms (vide
supra): the right of privacy may be disrezarded by public authorities in the
interest of national security or public safety, the economic well~being of
a country, to prevent disorder or crime, to protect health and morals, or
to protect other persons'! prights and freedcms. To these justifications can
be added three others, which are not menticaed explicitly in the Convention,
either because they are treated elsewhere o» because they do not concern public
authorities: the investigation and punishment of a crime already committed
(cf, article 5 of the Convention) and, more generally, the enforcement of law-
ful decisions of courts and other authorities, the freedom of information
and debate (cf. article 10 of the Convention) and, finally, ccnsent given by
the person whose privacy is invaded. In special cases, there are other inter-
ests which may be in point: the freedom of art or of science {cf. § 323 of
the German Artistic Copyright Act, 1907, above). '

2, Public Interest

94, National security may justify various kinds of invasions: intrusions,
telephone tapping, interception of correspondence, surveillance in various
forms. What is important here is on the one hand that the cases where such
acts are admitted are defined with precision and that there are guarantees
for such invasions being performed only upon the order of responsible offici-
als, for determined periods and in determined places, and in such forms that
the privacy of third parties is safeguarded. In short, there must be guaran-
tees for the rule of law in such cases.

If we have largely left the invasions justified on this ground aside
in the foregoing survey, it is in the first place because these conditions
would seem to be fulfilled in the countries concerned, although there are
considerable differences between them. As a general proposition, it seems
justified to state that these cases ciuse some serious problems in the U.S.A.,
whereas they have at least aroused less attention in Europe.

The invasions justified on grounds of public safety have equally been
disregarded above. This defence may be invoked in cases of intrusion (e.g.
where the extinguishing of a fire makes it necessary to enter upon premises),
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in case of otherwise unlawful publicatiocns of a person's likeness (cf. 5 24
of the German Artistic Copyright Act), and, presumably , in other cases
such as the disclosure of facts necessary for the identification of a

dangerous lunatic. Broadly speaking,; it would seem more difficult to define

with precision the conditions necessary for this defence to be applicable.

General provisions or principles on emergency as a universal ground of jus- I
tification are likely to be invoked. On the other hand, the risk of undue |
invasions would seem to be smaller than where the vogue and politically
inflamed notion of "national security” is involved: the emergency cases ref-
erred to are most distinct, and those gereral principles which may be applic-
able usually demand some proportion between the protected and the sacrificed
interests.

What is the economic well-being of a country may be more doubtful.
The right for customs officials to search goods and persons would seem to
belong under the heading "prevention of crime' rather than under this somewhat
pretentious title, The same observation applies to such exceptions as exist,
in some countries, for purposes of taxation (e.g. the breaking of the bank
secret under Swedish tax lew in certain cases). On the other hand, in those
countries where the rule of law prevails, the vagueness of the justification
referred to in the Eurcpean Convention is a relatively small evil, since no
authority can cormit an invasion of privacy without invoking a specific rule.

This would seem to be true also about the defence of "prevention of
disorder or crime", although this is in fact a point which has caused con-
siderable problems in practice: +to what extent is the police justified in
taking preventive measures before there are grounds to believe that a crime
has actually been committed? (133) The question arices, in particular, in
communities where organized crime exists g a constant phenomenon, and where
the police has to "keep in touch™ with milieux where the investigation of
crimes already commiited seldom failc to provide information about crimes
being planned. There seem to be a few detailed rules on this aspect of police
activities in criminzl codes and even in adwirnistrative regulations for the
police (e.g. in France and in Sweden). The silence of the law, or the general
character of the terms used to define the preventive aspects of police work,
would seem to justify the conclusion that preventive measures involving in-
vasions of privacy (and other violations of lezally recognized interests)
are allowed only where there are precise indications to the effect that
crime or disorder is imminent - in which case emergency principles may be
applicable - or where explicit statutory provisions (e.g. on the right of
policemen to take care of young persons found in places or under circumstances
clearly defined) justify preventive action.

The measures which may be justified as protecting health or morals are
easier to describe, although the relativity of the notion of morals makes
it akward to apply. Invasions of privacy for the protection of health are
e.g. searches of premises, cumpulsory examinations of persons, in some cases
disclosure of information given to medical men and public disclosure -~ warning
the public - of private facts in connection with epidemics and veneral diseases.
All the countries concerned have laws on these, or at least on scme of these,
points. The protection of morals normally demands no more than the use of
ordinary powers of the police in connection with the investigation of crimes
against such criminal enactments as concern public morality. There may be
special rules in some legislations. e.g. on the seizure of immoral publicationms.
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In a recent German decision, post office officials had seized (under a special
enactment) immoral pictures sent from Denmark to a person in Germany. The
court, however, refused to admit the pictures as evidence against the adressee,
accused of the propagation of immoral publictions, on the ground that the
evidence had been secured in violetion of the post secret. (134)

The defence of morals can also be invoked by private parties in defam-
ation cases or in actions concerning recommendations to the general public
to boycott a person’s goods (considered in German law as a violation of the
pight of the personality™). There are a number of German decisions on this
point; (135) in the boycott cases the defence has not been upheld.

Except for the last-mentioned cases, the invasions justified by the
defences now referred to have the common feature that they are normally applic-
able to the intrusion and, to a smaller extent, the information-gathering
branch of the law of privacy, whereas they will only exceptionally be invoked
in matters concerning publication (disclosure of facts, use of name and like-
ness).

95. The same statement applies to a defence with which we can deal very
laconically: the enforcement of an order or a final decision by a competent
court or other authority. It is only exceptionally (e.g. in press cases)

that such a decision will provide a good defence to anyone violating a person's
privacy by a publication. Court orders may justify the gathering of inform-
ation by otherwise unlawful means, e.g. telephone tapping; the enforcement

of a decision may justify law enforcement officers in such acts as violating
the domicile.

96, Freedom of information and debate is the interest most frequently in-
voked, in some form, as a defence in actions concerning the disclosure of
private facts, the use of a person's name or likeness, and defamation. In
one way or another, this interest is recognized in all the legal systems con-
sidered here. In French Press Law, it is implicitly recognized by the exist-
ence of the defence of truth, which does not apply where facts relating to
private life are concerned (article 35, as amended, of the Press Act, 1881),
and by the judge-made droit de la critique and those equally judge-made ex-
ceptions to the exclusive right in a person's name and, more particularly,
likeness which are generally adopted. In English and American common law,
the defence of fair comment in defamation cases is an exampleof this ground
of justification. In English statutory law, the qualified privilege of news-
papers (section 7 and part II of the schedule to the Defamation Act, 1952)

is another example; the most important limit of the defence is that it applies
only to matters of public concern, the publication of which is for the public
benefit (section 7(3)).

The statutory bases of the justification now referred to in German law
are article 5 of the Constitution, where freedom of expression is proclaimed
as a fundamental right, § 8186 and 193 of the Penal Code, where the defence
of truth is admitted and the protection of legitimate interests is recognized
as a good defence in some defamation cases, and finally § 23 of the Artistic
Copyright Act, 1907, on the publishing of portraits belonging to contemporary
history. These provisions which, according to their tenor, apply only to
particular cases, have been developed by the courts into general principles,
valid in the field of "rights of the personality". In particular, the notion
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of "protection of legitimate interests" has been extended considerably:

the press is considered as the depcsitory of the legitimate interest of the
public in being informed and of the general interest in a free debate on
matters of public concern.

3. Private Interests

97. There are, obviously, many cases where the defence of a person’'s
private interests may demand that another person'’s privacy be invaded. Giv-
en the multiplicity of possible conflicts, it seems difficult to lay down
any general principles. Physical intrusions may exceptionally be justified
in emergency situations; searching a person may be lawful in the exercise
of legitimate self-defence where such a right exists, at least in cases of
flagrant délit. FEavesdropping, tape recording, filming and perhaps also in-

terception of correspondence may be lawful if it is the only possible way of
securing evidence of importance. We shall return later to the question of
the admissibility as evidence of material obtained by methods normally un-
lawful.

The protection of a person’s own interests is more seldom raised as a
defence to those invasions of privacy which are committed by means of publi-
cation in one form or another. The promotion of such interests by the appro-
priation of another person's name or likeness for commercial purposes is
clearly unjustifiable. It is also difficult to see how the disclosurc of
private facts could be justified on this ground. In defamation cases, the
use of harsh language may be excused if indulged in by a person defending
his own rights (5 193 German Penal Code), and bringing an acticn against a
person on grounds which may be considered as defamatory is equally a privil-
eged case unless the action is actuated by malice (cf. art. 373 French Penal
Code, § 164 German Penal Code).

The only universally valid principles which could possibly be formul-
ated in respect of the scope of the defence now under consideration would
seem to be that the incriminated invasion must be the only possible way
of protecting the interest concerned and that there must be some reasonable
proportion between the interest protected and the interest sacrified. These
principles are often stressed in German dccisions, particularly those which
concern the securing of evidence by otherwise uniawful means, but they would
also seem to be applicable in other cases, where the conflict is not solved
by clear rules. The obvious difficulty in applying these tests is the rank-
ing of the opposing interests at stake. It may be easy enough with physi-
cal intrusions (cf, the French cases quoted above), but with regard to the
gathering of evidence by unlawful means. it raises ccnsiderable prcblems,
not least because the opposing interests are frequently incommensurable.

4, Consent

98. There are two principles to be considered under this heading: <the
adage volenti non fit injuria and the notion of ordre public, which may, for
present purposes, be equated with principles of public policy and morality.
Normally, consent deprives an invasion of privacy of its unlawfulness, even
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where the law of privacy is analysed in terms of "pights of the personality®
which cannot, by definition, be sold or otherwise disposed of. Consent,
like any declaration of intention, has to be intevpreted; hence certain
conflicts about its scope, e.g. where a person consents to have his picture
published and there is disagreement as to whether the authorization extends
to all or only to some particular forms of publication (vide e.g. Prosser,
op. cit., pp. 419 f.3; Landgericht Aachen in Archiv fiir Urheber-, Funk-,
Film- und Theaterrvecht, vol. 30, 1960, p. 113).

One problem - which may also be considered as relating to the defini-
tion of the liberty to publish such details about public figures as would
normally be considered as private facts rather than as a matter relating
to consent - is the question whether there is such a thing as an irrevocable
consent of a universal nature: does a person assiduously inviting the press
to publish everything about his life and habits thereby lose the right to
invoke any right of privacy? The problem has been considered particularly
in recent French decisions. Broadly speaking it seems justified to answer
it in the negative.

Another problem, which can only be mentioned here, and to which we shall
not return, is who can give a valid consent. Where the right of privacy is
considered as a ''right of the personality", it would seem to follow from pre-
vailing theories on the nature of such rights that a minor or a lunatic
cannot be represented by his guardian or committee in the exercise of it
(cf. Nerson, Les droits extrapatrimoniaux, pp. 463 ff.). On the other hand,
the minor's well-being and moral development, and consequently the responsib-
ility of the guardian, may be involved.

Obviously, if consent to what would otherwise be an unlawful invasion
of privacy amounts to an immoral contract, e.g. in the case of an authoriz-
ation to publish an immoral picture, general principles of private law in-
validating such contracts are applicable. However, the notion of ordre pub-
lic may intervene to make a consent ineffective in other cases also, e.g.
in respect of disclosure of secrets given to professional advisers (cp. Mr.
Martin in Revue trimestrielle de droit civil 1952, pp. 247 f.).

G. Remedies

l. General Remarks

99, De lege lata, the remedies granted for invasions of privacy in the
legal systems considered are clear enough although the systems of remedies,
particularly in actions concerning the press, are fairly complicated. Here,
as in respect of justifications, we must stick to principles, for remedies
are often influenced by national procedural and institutional technicalities
which often make them difficult to compare.

On the other hand, the term "remedies" will be used in a very broad
sense here. Not only civil and criminal sanctions will be considered, but
also interlocutory measures, extra-legal action, the principles governing the
admission of certain information as evidence - in short, all those legal
rules which may sanction or otherwise deter from invasions of privacy.
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100. - De lege ferenda, the question must be faced whether existing remed-
ies are adequate, given the highly particular nature and diversity of the in-
terest or interests commonly called privacy. It would be false to over-
stress one common feature of these interests: that the wrong can never be
completely redressed. For in that respect invasiuns of privacy are not al-
one: the infliction of both physical harm and mental distress cannot be com-
pletely rectified by any sanction either. Only where specific restitution

is possible can there be a completely adequate redress,

A brief analysis of the different kinds of invasions is sufficient to
make the highly differentiated demands upon adequate sanctions appear.

Physical intrusion is analogous to any other wrong to persons or proper-
ty and would seem to require no other remedies than those generally applied
to such wrongs.

Intrusions committed by means of peeping, eavesdropping, spying and pry-
ing raise two major problems: that of defining the elements of the act and
that of taking measures to ensure that information obtained in this way is
not abused. To meet the latter problem, traditional rules on defamation
(and on e.g. blackmailing) would seem to be enough, however difficult may be
the task of making them really effective. As for the first problem, its ex-
istence may be an indication against criminal sanctions, except for clearly
defined cases. It seems useful to recall here the Danish rule on certain
invasions of this kind: they become criminal only if continued after a warn-
ing by the police (cf., above). This system seems rational, since the other-
wise vague acts are defined, as it were, by the warning, and the culprit is
made aware of the unlawfulness of acts which may otherwise easily be ccnsid-
ered as relatively harmless.

Tape recording, photographing and filming would also seem, in general
and except for cases clearly defined by the place, the occasion and the sub-
ject matter, to defy definitions sufficiently clear for the purposes of crim-
inal rules. Normally, these acts are lawful, and there must be a particular
conflict of interests to make them reprehensible. On the other hand, the
mere existence of unauthorized records of pictures creates a permanent dan-
ger to the privacy interests involved, a danger which is not entirely elim-
inated by legal rules prohibiting and sanctioning the publishing of such
material. Among the civil sanctions applicable, it therefore seems necess-
ary to have such rules as make possible the seizure and destruction of mat-
erial unlawfully obtained, and possibly also of lawfully made records and
pictures, once they have served their purpose. In a recent German decisionm,
it was held that after his acquittal an accused had a right to demand that
fingerprints and photographs taken by the police in the course of the inves-
tigation be destroyed. (136)

Interception of correspondence is an act defined with sufficient clarity
to admit criminal sanctions, although there are certainly marginal cases of
some difficulty (such as the reading of letters by secretaries and other em-
ployees).

The essential question raised by telephone tapping and electronic sur-
velllance seems to be - to judge from -the American experience - how to fight

5-1619




- 91 -

them with sufficient efficiency. On the other hand, both the devices and
the acts of using them are clearly defined. Moreover, except for criminal
investigation, there seem to be very few cases where any legitimate inter-
ests can be invoked in favour of the use of such devices, and these cases -
belonging to the sphere of natural sciences, medicine, national defence and
possibly some other activities - are both sufficiently few and sufficiently
well-defined to make a licensing system possible. Given the extreme diffi-
culty of discovering such devices and their use, the author submits that in
order to attain a maximum of efficiency they should be subject to criminal
and, where necessary and possible, civil rules on every possible level: manu-
facturing, export, import, sale, and use shculd be subject to licensing;
criminal sanctions should apply to violations of the rules on each of these
points, and whenever such devices are uced so as to invade a person's priv-
acy civil remedies should be available. The zuthor can find no reasons for
a more lenient treatment of the business interests involved, of "amateurs"
or whoever may have some interest in the use of such devices than is grant-
ed in respect of arms and poison. If, as stated in some American articles,
business has acquired the habit of using such devices - claimed to be ''prac-
tical", "efficient", "time-saving'" or whatever other rezsons are put forward
as respectable in such connections - it is for business to change. Money
could be made before electronic devices were invented; no superstitious re-
spect for the alleged needs of business should restrain lawgivers from action
in respect of such manifest threats to fundamental human values.

Those invasions of privacy which concern the publishing of material
about a person must-be met with moderation and tact rather than with vigour.
Particular cases, such as the use of a person's name or likeness for advert-
ising purposes, can undoubtedly be singled out for special treatment, but in
most cases ‘the complexity of opposing interests with some claim to recogni-
tion makes this field one where angels have good reason for fearing to tread.
A study of cases is necessary to make the principal problems appear.

In the following survey we shall examine briefly the remedies actually
applied. Such remarks de lege ferenda as may be found recessary in addition
to those already mads will be made in the course of Pavrt II.

2. Criminal Sanctions

101. Very little need be said here about the criminal sanctions applic-
able to invasions of privacy. Although there are differences between the le-
gal systems considered - e.g. in that several cases, such as physical intru-
sion or defamation, are primarily considered from the aspect of civil lizb-
ility in common law countries, whereas the criminal law aspect prevails in
the continental legal systems - the cases where privacy is protected in crin-
inal law are roughly the same. Thus, in particular, intrusions committed by
means of physical violence and defamation are punished in all the countries
concerned, as are violations of the secrecy of correspondence and wire~-tap-
ping. '

What should be pointed out is that with few exceptions - cf. on Danish

and Norwegian law, supra - the notion of privacy as an interest distinct
from others is unknown to criminal law and has not been made the subject of
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systematic studies of any importance. It is submitted that such studies
would be of great value; the influence exercised in the American law of
torts by the Warren-Brandeis article, the chief merit of which was to put a
number of seemingly disparate legal rules into a new and unified perspective,
seems to show that studies of this kind may be of the greatest importance
for the further development not only of legal science . but also of positive
law. The protected interests being at the basis of most classifications of
criminal law rules, an analysis of the common or different features of the
interests violated by invasions of privacy may considerably advance the pro-
tection of such interests.

3. Ciwvil FRemcdies

(a) Damages

102. As would have appeared from the survey of national developments in
the field of privacy, such invasions as are sanctioned in England and the
U.S.A. are considered as torts, whether they be recognized as belonging to a
special group under that heading or be ranged under one of the traditional

actions. The normal remedy for a tort is damages. It would also have appear-

ed that the civil sanction most frequently, indeed almost exclusively, used
in France is damages under article 1382 Code civil., We have also stated
that, after many vicissitudes, the German development towards full recognit-
ion of the "general right of the personality” has recently led to the adop-
tion of pecuniary damages as a sanction for at least certain cases of invas-
ion., Although there are such differences of importance between the Scandin-
avian legal systems in respect of damages and remedies in general that they
cannot be discussed here, it may be stated that in principle damages are
also an applicable sancticn in these countries, where invasions of privacy
are sanctioned at all.

A few remarks should be made on the principles according to which dam-
ages are granted in the jurisdictions concerned.

It will be rzcalled that English cowmon law makes a distinction between
cases where special damage must be proved and where the amount granted is at
least based upon that damage, and cases where fgeneral damages', intended to
cover both material and morzl injuries suffered, are awarded; general dam-
ages may also be granted in addition to special damages. In cases of the
kind now considered, general dzmages are frequently resorted to, the actual
harm being difficult to prove. Some torts, e.g. trespass and libel (as op-
posed to slander) are actionable per se: +the plaintiff will recover general
damages without proving any special damage. There is considerable freedom
in the assessment of general damages, the conduct and motives of the parties
being frequently taken into account. Damages may be 'nominal" -~ i.e. have
a merely symbolic value - "contemptuous™, where the plaintiff's conduct, al-
though he has a right of action, is disapproved and the smallest possible
amount, a halfpenny, is awarded. The term "substantial damages" is used to
denote larger sums intended to compznsate an injury which is felt to be im-
portant, although difficult to assess. Finally, the particular blameworthi-
ness of the defendant's conduct may justify "punitive™, "vindictive" or "ex-
emplary” damages. Generally speaking, the damages awarded by English courts,
particularly in actions for defamation, are far higher than those normally
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granted on the Continent,  (137)

In the U.S.A., there seems to be agreement that no proof of special
damage is required in privacy cases, and that substantial damages may be
awarded for the mental suffering likely to result from an invasion and for
other probable harm. Special damage, duly proved, can also be recovered,
and punitive damages are granted if justified by the defendant’s conduct
(Prosser, op. cit., p. 709).

In France, where both préjudice matériel and préjudice moral are recov-
erable under article 1382 Code civil, the general principle is that recovery
presupposes both that the defendant has committed a fault and that special
damage has occurred,

Fault is easily proved, particularly in defamation cases, and the exis-
tence of a préjudice moral requires even less proof. Under the influence of
certain writers, who considered the recovery of money for non-pecuniary dam-
age as immoral, there was for a long time a considerable reluctance to award
more than nominal damages, le franc symbolique; but more recently substan-
tial damages, although generally lower than in the common law countries, are
granted for préjudice moral. (138)

The position of German law is somewhat more restrictive. In the lead-
ing case from 1958 (cf. supra), general damages amounting to DM. 10,000,
were awarded on the ground of a strained analogy. In later cases, the Bund-
esgerichtshof, followed by the majority of courts, has laid down new princi-
ples: recovery of damages, which has the function of giving the plaintiff
some kind of redress (Genugtuung), is possible in actions for violations of
rights of the personality, if the injury is of a serious character, e.g. be-
cause there has been widespread publicity; the question whether the defend-
ant acted for purposes of gain ie also of importance. (139) It should be
stressed, however, that the problem of pecuniary recovery for non-pecuniary
damage is not finally solved in German law; the matter is being intensely
discussed, (140) and some Courts of Appeal have refused to follow the
Supreme Court. {14l)

It should be added that in cases concerning the appropriation of a per-
son's name or likeness German courts sometimes apply other principles for the
assessment of damages. Thus if the plaintiff has previously authorized the
use of his name or likeness and would have given a licence in the case at
issue, damages are based upon the licence fee he would have been able to ask
if he had authorized the use., The same result may also be obtained by use
of the principles of unjust enrichment.  (142)
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(b) Action for a Judicial Declaration

103, Where admitted, actions for a judicial declaration are intended
to secure a pronouncement to the effect that the plaintiff has a certain
right, or to define the legal position as between the parties. There
seems, in general, to be little scope for this kind of action in the
field of privacy (as stated above, cases concerning alleged usurpation
of names, where this action is frequently resorted to, do not fall
within our sphere of interest). Theoretically, newspapers, advertisers,
and other mass media could have an interest in obtaining declarations,
e.g. relating to their right to use a person's name or likeness on the
basis of a contract, but to the author's knowledge no such cases have
been reported.

In a few German cases, persons who claim that their "right of
the personality™ has been violated have asked for a judicial declar-
ation to Eﬁg effect that the defendant's behaviour gives rise to civil
liagbility” ~. In such cases, the plaintiff may also ask for an order
enjoining the defendant to account for his profits, e.g. from the
unlawful use of the defendant's likeness. However, the action is
available only where the plaintiff's &&ht cannot be fully protected
by other means, e.g. by an injunction™ .

Thus it may be used if damage has been caused but cannot yet
be ascertaiiﬁg, because all the consequences of the invasion are not
foreseeable o

(¢) Injunction

104, Where an imminent invasion of privacy is foreseeable, or there
are grounds to believe that an invasion already perpetrated will be
repeated, the most efficient remedy is undoubtzdly to obtain an injun-
ction enjoining the defendant to refrain from such invasion. An
interlocutory injunction, putting an end to further invasions, may also
be useful in actions for other remedies.

It seems to be clear that both interlocutory and perpetual
injunctions for such invasions of privacy as are actionable may be
granted in English and American law; this means, as far as English
law is concerned, that whenever such invasion falls within the defi-
nition of an existing action in tort this remedy is available, except
in cases of assault and battery or false imprisonment. Interlocutory
injunctions in defamation cases are granted only with caution, and
only in perfectly clear cases. Since such invasions of privacy as are
actionable under libel and slander are usually doubtful, this is likely
to reduce the importance of interlocutory injunctions as a means of
protection. There is a further limit to be considered: injunctions
will not be granted where damages would be an adequate remedy. For
present purposes, however, this woulfqgnly appear to mean that there
must be a risk of repeated invasions™ .

Since they are recognized as "absolute vrights', the rights of
the personality are protected, in German law, by an “action for
cessation" (Unterlassungsklage), as developed by the courts by the
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application by analogy of 88 12,862 and 1004 BGB. A judgment granted

in such an action corresponds in practice to a perpetual injunction.

It presupposes that there is a risk of a violation or repeated viola-
tions. On the other hand, it.jis granted irrvespective of any guilt or
fault on the defendant's part™ . The plaintiff can also obtain an
einstweilige Verfligung, corresponding to an interlocutory injunction™ .

There exists, in German law, another remedy which may be men-
tioned here, the so-called Beseitigung, or "elimination", of facts and
things amounting, objectively, to a violation of an "absolute right®.
The use of this remedy, which may be granted together with damages and
Unterlassung, and which was equally created by the courts on the model
of 88 12,862 and 1004 BGB, is confined to cases where the violation
produces lasting effects which can be eliminated™ ~. Such elimination
may be realized in various ways: by the destruction of material uniaw-
fully produced (vide Gewerblicher Rechtsschutz und Urheberrecht 1961,

p. 138), by the defendant's declaration that he no longer maintains an
allegation (same review 1960, p. 500). We shall return below to certain
special remedies based on the same principle (Widerruf, Gegendarstellung).

In principle, all the remedies referred to exist under other
names, with some modifications of detail, in French law. An injunction
can be secured (vide e.g. Gazette du Palais 1956.1.284), and it is also
possible to ask for the elimination of lasting effects, where they are
present (e.g. where a name or a picture has been unlawfully used in a
book; vide Dalloz 1948,.93; 1965.566 (second case)). Although it would
seem possible also to obtain - from the juge des référés - an interlocu-
tory injunction, the measure most frequently resorted to in recent liti-
gation relating to disclosure of private facts and unauthorized use of a
person's name and likeness has been the seizure of the publication con-
cerned on the order of the juge des référés (vide infra).

(d) Seizure by Order of a Court

105, There can be no doubt, in French law, that the seizure of an
object, usually a publication, containing defamatory matter or anything
amounting to an actionable invasion of privacy, can be ordered by a
court, and that the destruction of such object, or the suppression of
the incriminating parts can be carried out (vide cases from 1948 and
1965 above; cf. also Dalloz 1882,1,73 and Dalloz périodique 1931.2.88);
the problem raised by a number of recent cases is whether such seizure
can be lawfully ordered, by way of interlocutory measure, by the juge
des référés in press actions. The Court of Paris haslggopted this
solution, which has found support among legal writers .

It would appear from what has been said above about the German
notion of Beseitigung that various measures in the nature of a seizure
are equally possible in German law. As an interlocutory measure, seizure
of newspapers is admitted in some German press laws (vide e.g. 8§ 13 ff.
of the Press Act of Baden-Wirttemberg, 1964), but this measure would not
seem to be adopted in privacy cases.

In English and American privacy litigation, seizure equally seems
to be unknown, although the courtc have nowers to order objects of
importance to be detained.
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(e) Right of Reply

106, As already mentioned, an unconditional right of reply is recog-
nized by the French Press Act, 1881l; this right needs no judicial
intervention, but is exercised by any person mentioned or made identi-
fiable in a newspaper. A similar remedy is the right to have the court's
decision, or the essential parts of it, published at the expense of the
defendant. This right is granted upon request in actions for defamation
and, generally, any act inflicting préjudice moral. Where it is obvious
that no prejudice has been sustained, the publication of the judgment
(and the award of costs) may in fact be the only recovery granted by the
courts.,

In English law, there is an institution which has approximately
the same function as the right of reply: offer of amends under sec. 4
of the Defamation Act, 1952: if such an offer is accepted, no proceed-
ings for defamation may be taken; if not accepted, the offer is a good
defence - subject to some further conditions - provided it was made
immediately and the defamation is shown to have been unintentional as
far as the person making the offer is concerned.

The German press and criminal laws contain several rules of this
kind. Widerruf, or revocation, of a defamatory statement may be ordered
by the court, but only if it is quite clear that the statement was not
true(Gewerblicher Rechtsschutz und Uhreberrecht 1962, p. 632). If the
falsity of the statement is not proved, the defendant may be ordered to
declare that he "no longer maintains it" (Nipperdey, op.cit., p.26).

The publication of the judgment can also be ordered, if the defamatory
statement had appeared in a publication (lo¢c.cit.). A newspaper which
has published a defamatory statement may be ordered to publish a Gegen-
darstellung (rectification; MNeue Juristische Wochenschrift 1962, p.48),
i.e. a right of reply similar to the French institution under that name.

4, Inadmissibility as Evidence

107. Although not a remedy, the inadmissibility as evidence of material
obtained in violation of the right of privacy is of considerable impor-
tance, for a large proportion of those invasions which aim at acquiring
information about a person are undoubtedly committed with a view to
securing such evidence against that person as could not otherwise be
obtained.

There is not much to be said on this point about English law.
There are firm rules on the powers of the police to secure evidence in
criminal actions (cf. supra, and Phipson on Evidence, 10th ed., 1963,
Pp.13 ff.), and the privileges concerning professional confidences,
matrimonial communications, incriminating questions and questions of
adultery in divorce cases are also well-established, although their
application may cause difficulties (v. op.cit., pp. 250-272). Generally
speaking, the common law rules on the admissibility of evidence are less
concerned with the protection of privacy as such than continental rules
on this topic.
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Basically, the rules of evidence in American common law are
the same as in England. Some new elements were added, as pointed out
above, by the Constitution of the U.S.A. The problems of particular
interest in this connection have been created by the extensive use of
wire-tapping and electronic eavesdropping by law enforcement officers;
such practices may have been carried on without any formal authority,
or under court orders. In either case, constitutional issues arise.
The fourth amendment to the Constitution - which prohibits unreasonable
search and seizure - was constirued narrowly (against strong dissents by
Brandeis and Holmes, JJ.) in the famous Supreme Court decision Olmstead
v. United States (277 U.S. 438, 1928), where evidence obtained through
wire-tapping was admitted on the ground that the tapping had not involved
any trespass. Sec. 605 of the Frederal Communications Act, 1934, made
wire~tapping illegal, and in Benantl v, U.S. (355 U.S. 96, 1957) the
Supreme Court held that state legislation end state courts could not
interfere with that provision. The next step towards a wider protection
of privacy was taken in Silverman v. U.S. (365 U.S. 505, 1961), where the
use of a microphone, pushed through a wall, was held a violation of the
fourth amendment although it did not constitute a trespass. Various other
police practices, such as the use of agents provocateurs, were considered
in recent cases (Osborn v. U.S., Hoffa v. U.S., Lewis v. U.S. (87 S.Ct.
(1966) 408, 424, 429; the dissenting opinion of Douglas, J., 87 S.Ct.439,
contains a full and interesting statement of the actual problems of
privacy in the United States), where such practices were however not held
to invalidate evidence,

108, In France, the questions most intensively discussed have concerned
the right of entry of huissiers in adultery cases and the admissibility of
evidence thus procured, the use of blood tests (vide supra) and the admis-
sibility of confidential letters in civil actions. As for telephone tap-
ping, there are two cases in poirnt. In 1952, the Chambre criminelle of
the Cour de Cassation reversed a decision, in a criminal case, which was
founded upon evidence secured by means of a trap: an agent provocateur
had offered in the course of a telephone conversation a bribe to a public
servant suspected of corruption, and the official had accepted it; the
telephone was tapped by a police officer acting under a general authoriz-
ation of the juge d'instruction {(Juris-classeur périodique 1952,II,7241).
The ratio of the Cour de Cassation was that the rights of the defence had
been violated. In 1955, the second civil section of the Chambre civile
also reversed a decision which rejected the claim, under art. 1382 Code
civil, of a person who was in the habit of calling anonymously a married
couple, whom she covered with abuse; her identity having been revealed

by a police officer who, by virtue of a general authorization, had tapped
the wire, she sued her victims and a company which had made the tapping
technically possible. The Cour de Cassation again insisted on the rights
of the defence. The decision has bf?& criticized - it is submitted justly -
by Dean Savatier (Dalloz 1955-573).

The problems relating to confidential letters have been discussed
for a very long time, particularly in divorce cases. The general principle
is that the consent of both writer and addressee is required to make such
letters admissible as evidence (vide Gazette des Tribunaux Oct. 13, 1891,
Court of Riom). In divorce actions, however, this principle has been
partly abandoned; what remains is that neither spouse is entitled to
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produce as evidence letters which he has intercepted or otherwise
acquired in an unlawful or disloyal manner. Thus, confidential
correspondence between one of the spouses and an unknown third party,
which could not have been acquired by the other spouse except in a
disloyal manner, was not admitted in a recent decision (Dalloz 1961.
343)., There is a vast and not entirely coherent body of decisions
and legal writing on the matter (vide Dalloz, Répertoire de droit
civil, 1952, vol. II, ‘"Divorce', nos. 798 f£f,)

There are a few decisions, in divorce and affiliation cases,
where one of the parties has produced secretly-made records of matri-
monial conversations in evidénce. Rejected in 1939 (Gazette du Palais
1939.2.353), such records were admitted, although not as evidence in a
formal sense, in 1955 and 1957 (Dalloz 1955.583; Gazette du Palais
1957,7.309), Conversely, a medical certificite which contained infor-
mation about both plaintiff and defendent was rejected in an affiliation
case (Dalloz 1952.729).

109, The German rules have already been touched upon above. As for
the case law, developed within the fields not covered by clear rules,
it seems justifiable to state, in a general way, that evidence obtained
in violation of such rights, or the production of which would constitute
such violation, is in principle inadmissible; on the other hand, the
"pight of the personality" is only one interest among many which may be
involved in civil or criminal actions. It is for the courts to decide
which of the opposing interests is the strongest in the light of the
circumstances of the case. One of the tests used for the purposes of
that decision is that the unauthorized and, in principle, unlawful
recording of a conversation may be a kind of legitimate self-defen
where a person can find no other way to protect a serious interest :

5. Miscellsneous

110, Legitimate self-defence is recognized, at common law, at least
in respect of some torts, such as trespass, conversion, and nuisance.
In German law, the principle of self-help has a somewhat wider scope;
we have seen above that it has been invoked as a defence in privacy
actions concerning unauthorized tape recording. In French law, the
notion of légitime défense also zxists. Without going into details,

it seems justifiable to state, however, that self-help will hardly be

a remedy of value except in intrusion cases. There is no authority
for believing that it could be exercised against those invasions of
privacy which involve publication, and it is difficult to see how it
could be resorted to against such prying or other gathering of material
about a person as does not involve elements of actual intrusion. Where
the notion of a “sphere of privacy” as the object of a "right of the
personality' is adopted, as in German law, self-defence would seem to
be lawful, e.g. where a “Peeping Tom" annoys persons taking a bath

(cf. Neue Juristische Wochenschrift 1962, p. 1782, where this principle
seems to be implicitly recognized).

Disciplinary measures by professional or business organizations
have already been discussed. It should be added that in Scandinavia -
where the importance of organizations would seem to be rather greater
than elsewhere, and where there is, on fairly solid grounds, a good
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deal of confidence in their ability to solve legal problems for them-
selves - an eminent expert has pronounced himself in favour of leaving,
at least for the time being, those privacy problems which concern the
mass media to the organizations themselves, exceggafor particular
questions (e.g. the use of surveillance devices) .

Finally, such measures as investigation and action by the
Ombudsman - where there is one - and administrative appeals, resulting
in the reversal of unlawful administrative acts, are obviously among
the remedies which must be kept in mind. Where there are special con-
stitutional courts, or where the ordinary courts of justice are compe-
tent to try the constitutionality of administrative acts, or even of
legislation, constitutional rules on privacy may be protected by
decisions of these courts.

An example of such constitutional control is offered by a
recent Indian case (1964, 1, Supreme Court Reports, Kharak Singh v.
State of Uttar Pradash et al., graciously communicated by Mr. P. Trikamdas).
Under the police regulations of Uttar Pradash, persons defined in sec. 237
of the regulations are subject to certain measures of police surveillance,
comprising secret picketing, reporting and even domiciliary visits by
night (sec. 236). A person who had been acquitted, for want of evidence,
in a robbery trial, was subject to such surveillance. A constitutional
court of five judges held (by a majority of three), that the measures
prescribed in sec. 236 of the police regulations were incompatible with
art. 21 of the chapter on fundamental rights in the Indian Constitution,
which contains a general prohibition against acts depriving a person of
personal liberty except according to procedure established by law.

H. Legislative Initiatives in the Field of Privacy

1. U. S. A,

111, It is impossible here to take into account the very numerous
private and public proposals for State legislation in respect of privacy
in the U.S.A. These proposals are most frequently connected with the

most recent and most alarming developments of technical devices which

make possible surveillance without actual intrusion and, quite frequently,
without coming into conflict even with relatively modern stafgﬁes on wire-
tapping and similar practices already known for a long time.

On the federal level, it is of some interest to examine a recent
bill introduced by a member of the House of Representatives in 1966 (89th
Congress, 2nd Session, H.R. 15980), The bill is intended to prohibit
wire~tapping by persons other than duly authorized law enforcement
officers engaged in the investigation or prevention of specified cate-
gories of criminal offences and for other purposes. In the findings
(sec. 2) it is stated, i.a., that wire communications being normally con-
ducted on an interstate network, and existing laws being inconsistent and
inadequate, Congress must intervene to ‘protect the integrity of inter-
state communications and the privacy of parties to such communications®.
The necessity of wire-tapping for law enforcement purposes is stressed,
but it is proposed that, since the privacy of innocent persons may be

X-1619



-~ 100 -

invaded, the privilege of the police should be limited to certain
major offences, and accompanied by safeguards to insure that the
interception is justified and that the information obtained thereby
is not misused.

Under sec. 3 of the bill, the interception (including attempts
and instigation) of wire communications, the wilful disclosure of the
contents of intercepted messages and the wilful use of the contents of
intercepted messages are punished under sec., 1362, title 18, U.S. Code
(an amendment to that enactment, providing for a punishment of a pecun-
iary fine not exceeding $10,000, or imprisonment not exceeding two
years, is proposed in sec. 7 of the bill). Exceptions are made for
switchboard operators and agents of common carriers of communications
acting in the normal course of their employment. A further exception
is made for the President exercising his constitutional power to obtain
information necessary to protect the nation from actual or potential
attack or other hostile acts of foreign powers or to protect essential
military information against foreign intelligence activities. However,
the contents of communications intercepted under this privilege are
inadmissible as evidence and may not otherwise be disclosed.

Intercepted messages may not be admitted as evidence before any
federal or state court or other body if disclosure of the contents of
such messages would be in violation of the proposed sec. 3 (sec. 4).

Secs. 5, 6, 8 and 9 of the bill regulate in detail the conditions
for a court order allowing wire-tapping and the procedure to be observed
in such cases. Such orders may be granted only when the interception of
a wire message may provide evidence about a number of specified serious
crimes (including narcotic drug or marihuana dealing: sec. 5) and only
where the judge is satisfied on the basis of the facts submitted in
prescribed form that there is probable cause for belief that the offence
concerned is being, has been, or is about to be committed, that facts
concerning the offence may be obtained through wire-tapping, that no
other means are readily available for obtaining such information, and
that the facilities Irom which messages are going to be intercepted are
used by, or belong to, the indicated culprit.

It should be noted that the term "interception' applies to any
method for obtaining the contents of a wire communication by an "inter-
ception device", the latter term applying to any device or apparatus
except an extension telephone furnished by the common carrier of communi-
cations in the ordinary course of its business as such carrier (sec. 10,
subsec. (5) and (6)). Thus the use of an extension telephone is not in
any case considered to be wire-tapping for the purposes of the bill.

The proposed legislation would necessitate certain amendments in
sec. 605 of the Federal Communications Act, 1934, in respect of inter-

ception of wire messages.

The prospects of the hill are unknown to the present writer.
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2, England

1i2. The first attempt at legislation on privacy in England was
Lord Mancroft's Right of Privacy Bill, introduced in the House of
Lords in 1961, supported by a majority of the Lords, but ultimately
withdrawn, allegedly because of lack of Government support. The
attempt was renewed in 1967, in a private member's bill in the House
of Commons, and also in 1967 a private mer r's bill on telephone
tapping was brought before the same House™ . Finally, the English
Law Commission is at present examining the right of privacy with a
view to legislation. Apart from these official initiatives, there
have been proposals for the introductio_nL5 f statutory or judge-made
rules on privacy in law review articles 3 a recent one, by

Mr. Yang, even contains a proposed statutory text dealing with most
of the iggects of privacy discussed in American decisions and legal
writing™ .,

Lord Mancroft's Right of Privacy Bill - reproduced as
Appendix I to this Working Paper - only deals with disclosure cases.
According to the proposed sec. 1, a person shall have a right of
action against any other person who without his consent publishes of
or concerning him in any newspaper or by means of any cinematograph
exhibition or any television or sound broadcast any words - that term
including, under sec. 5 (1), pictures, visual images, gestures and
other methods of signifying meaning - relating to his personal affairs
or conduct.

It follows from the extreme generality of this provision that
the rules relating to defences are of particular importance. Accord-
ing to sec. 2, it is a good defence to prove: either that the
reference to the plaintiff was unintentional; or that the publication
took place on an occasion of absolute or qualified privilege; or that
the plaintiff was, at the time of the publication, the subject of
reasonable public interest by reason of his holding some office or
position or by reason of some aspect of his conduct, and that the
words published related only to matters which were, by reason of such
office, position or conduct, the subject of reasonable public interest
or were fair comment thereon; or, finally, that at the time of publi-
cation the plaintiff was the subject of reasonable public interest by
reason of some contemporary event directly involving the plaintiff
personally, that it was reasonably necessary to disclose the identify
of the plaintiff, and that the words published related only to matters
which, having regard to the event and the plaintiff's position, were
the subject of reasonable public interest, or were fair comment thereon.

The bill proposes that the defences set out above be invalidated
if the plaintiff could prove that the defendant or his servants or
agents acquired such material as is used in the words published by force
or threats or by any means calculated to cause distress or embarrassment
to the plaintiff or through.unauthorized entry ontc premises owned or
occupied by the plaintiff or members of his family or household (sec. 3).
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For the purpose of assessing damages, it is proposed (in
sec. 4) that the courts should have regard to the conduct of the
parties and to such mental distress or humiliation as may have been
caused to the plaintiff either by reason of the publication as such
or by reason of the manner in which the material used was obtained.

The debate on Lord Mancroft's Bill in the House of Lords
(Parliamentary Debates, H.L., 1961, col. 607 ff.) was of considerable
interest not only because of the examples of press conduct given by
Lord Mancroft and the supporters of the Bill, but also because the
difficulties of defining, in particular, the notion of "public
interest” were brought out. The Lord Chancellor, opposing the Bill,
recalled the misgivings expressed (in 1948) by the Porter Committee
on the Law of Defamation, which suggested that action should be
taken by the press itself as a problem of external discipline., Lord
Denning stated that in his opinion there was nothing in any opinion
of the House of Lords to prevent an evolution of English common law
similar to that which has taken place in this field in America
(col, 639).

It should be added, finally, that in 1966, a private member's
bill, called "Preedom of Publication Protection Bill' was introduced
in the House of Commons (Bill 46, printed 15 June, 1966). There is
no real need to examine the bill in any detail here, but it is of
some interest in that it reflects a tendency opposed to the movement
in favour of increased privacy protection.

The prospects of Mr. Yang's proposals (I.C,L.Q., vol. 15,
1966, pp. 189 ff,) being adopted in a statute seem slight. We shall
refrain from a closer analysis of this most interesting and carefully
elaborated text. It is sufficient to state that it is based upon
Dean Prosser's classification of the different elements of the law of
privacy and that each of these elements is treated in the greatest
detail. The intrusion cases are dealt with by criminal provisions,
whereas the disclosure, false light, end appropriation cases are the
subject of civil provisions. This distinction would seem to deserve
some attention.

3. France

113, Already in the nineteen-twenties the introduction of more
general rules on the "rights of the pigaonality" was proposed by the
Franco~Italian Private Law Commission™ ~3; the proposals were used
in the Italian Civil Code, to which we have already referred above.

The Commission de réforme du Code civil, appointed in 1945,
proposes a chapter with the heading “Des droits de la personnalité”
(arts. 148-165) in the Avant-projet pfgaented to the Minister of
Justice in 1953 and published in 19557, The proposed rules were
discussed extensively by the Commission in 1951 on the basis of a
draft by Professor Houin. It seems unlikely that the proposed text
will be enacted within the foreseeable future.
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In conformity with French traditions, the Avant-projet of
1958 - reproduced as Appendix II to this Working Paper - deals with
a range of legal questions considerably wider than those commonly
denoted by the notion of ‘privacy'. The first provisions (arts. 148~
150) concern legal capacity and related matters, and identification
of persons; arts. 156-161 deal in great detail with legal problems
concerning the body of deceased persons, particularly with the right
of determining the form of burial.

Arts. 153 and 154 are of somewhat greater interest for present
purposes. According to these provisions, a person may always refuse
to undergo a medical examination or treatment, unless such examination
or treatment is provided for by a statute or administrative regulations.
However, by refusing to accept medical treatment not involving abnormal
risks, a person forfeits the right to invoke in his favour the disease
which the treatment could have cured. Similarly, the refusal to under-
go a medical examination ordered by a court leads to the result that
the judge may consider as proved the facts which such examination was
intended to ascertain. ‘

The "rights of the personality'" mentioned in the Avant-projet
which are of particular interest for present purposes are defined in
arts., 162 and 163. Under the first of these provisions, a person has
the right to obtain an injunction to stop any unauthorized publication,
exhibition or other use of his likeness and to recover damages for any
pecuniary or moral prejudice resulting from its unauthorized use. . The
right is vested, after the death of the person potrayed, in his consort
and direct ascendants or descendants in the first degree; however, the
right can only be exercised if the use of the deceased person's like-
ness amounts to defamation.

Art. 163 deals with confidential letters; these cannot be
published or otherwise made known to third parties without the author's
consent, but may be used before a court if a serious interest be proved.
The right to confidential letters also passes to the author's represen-
tatives, who may ask the court, after the death of the addressee, to
order that such letters be returned to the author's representatives,
destroyed, handed over to a person designated for that purpose or dealt
with in any other manner thought appropriate.

According to art. 164, the "rights of the personality' are
unassignable, and consent to any restriction upon their exercise is
valid only if not incompatible with public policy.

Finally, a very general provision concludes the chapter on
Droits de la personnalit&: any unjustified violation of these gives

the injured party a right to ask for an injunction ordering such
violation to stop; the plaintiff retains his right to recovery under

the rules on civil liability. The preparatory works do not shed any

light upon the cases considered. Conversely, it may be mentioned that,

in the course of the discussion concerning the proposed art. 162, some
members wanted to protect a person not only against the use of his like-
ness, but also against an unauthorized publication of his voice and words.
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This idea was rejected, begause the subject-matter was held to belong
to the field of copyright . Although the correctness of this affir-
mation may be doubted, since the French law of copyright, at least
after 1957 when a new statute on that branch of private law was passed,
defines the protected works in terms which would seem to exclude such
letters as do not fulfil certain conditions of originality, the
Commission's opinion would seem to exclude the protection of the spoken
word from the field of application of the proposed art. 165. Another
question which was touched upon by the Commission and seems to have
been answered in thelgggative is whether photographing a person should
be actionable per se™ .

It is noteworthy, finally, that the exclusive right to a per-
son's picture suffers no exception in the interest of public information
and debate. The problem was present in the Reform Commission's mind but
does not seem to have found a definite answer., The explanation for the
silence of the draft on this point may be that there is a tendency in
French law to gume an implicit consent in the case of at least some
public figures » Another explanation may be that, faithful to French
legislative techniques, the Commission preferred to formulate the broad
principles, leaving the details to the courts.

L, Germany

114, In the field of penal law, legislative interest in the protec-
tion of at least some aspectslgﬁ privacy goes back, in Germany, to the
beginning of the 20th century” . Penal reform has been discussed, and
partially carried out, ever since. In the draft Penal Code published
in 1962, the introduction of a new offence is proposed (8§ 182), which
consists of unjustified publishing or spreading of imputations of such
dishonourable facts concerning another person's private or family life
as are not of public interest. The defence of truth is excluded.
Another entirely new offence consists of the unauthorized recording of
a person's words, or the use or communication to a third party of such
recording (8 183), provided the act is not justifiable, according to
the "reasonable man' test, by reason of its grounds, its purpose, and
the relations between the parties. Finally, the 1962 draft providei65
for an extended protection of the secrecy of correspondence (8 184)"°7,

115, By far the most important attempt to legislate on 'the rights

of the personality" in Germany is the very detailed Government Bill
introduced in 1959 (Deutscher Bundestag, 3. Wahlperiode, Drucksache 1237);
earlier attempts (the so-called B&hm Bill, concerning films) and actually
adopted provisions ("Lex Soraya', in favour of foreign Heads of State)

can be left aside here.

The 1959 bill met with such opposition in the press -~ a vast body
of controversial writing came into existence within a year of its infroduc-
tion - that its destiny seems highly doubtful. Moreover, the courts have
already adopted many or most of the principles proposed in the bill.
Nevertheless, this document - reproduced as Appendix.III to this Working
Paper - deserves some attention. With its very full and illuminating
explanatory memorandum (exposé des motifs), it is undoubtedly the most
interesting attempt made in a European country to create a complete
statutory protection of privacy.
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The bill was intended to replace certain provisions in the
German Civil Code and other statutes and the proposed provisions are
numbered accordingly.

The proposed text commences with the statement of a general
principle (8 12 BGB): any person who acts in violation of another's
personality has a duty to rectify all consequences of such violation,
particularly in the cases provided for in 88 13-19; if there is a
risk of repeated violations, an injunction can be obtained. The
problem of limiting the scope of this very general definition is
solved in part by the description of specific violations in 88 13-19,
in part by a reservation added to 8 12: intrusions which, in a reason-
able man's judgement, must be tolerated in human society, are not to be
taken into account. Cases covered by this general limitation are exem-
plified in the explanatory memorandum (op.cit., p. 13): tape recording
of telephone messages in the course of business, publication of photo-
graphs where persons appear accidentally in connection with e.g. land-
scapes. It is also stressed in the explanatory memorandum that the
unlawfulness of a violation of another's personality in general - as
opposed to the specific rights defined in 88 13~19 - must be determined
on the basis of a careful balancing of the interests involved (op.cit.,
pp. 11 ff.). € 12 further contains provisions on the survival of the
right of action and on the protection of the personality of deceased
persons,

According to 8§ 13, attacks upon the life, body, health or
liberty of a person are violations of the victim's personality in the
sense of § 12,

Generally speaking, 8 14 deals with attacks upon a person's
honour or reputation, § 15 with disclosure of private facts, 16 with
violations of a person's exclusive right to his own name, 817 with
the right to a person's likeness, § 18 with unauthorized recording, and
§ 19 with eavesdropping in any form. The other provisions in the bill
are concerned with remedies, procedure, and certain technicalities of
less interest.

The defamatory statements prohibited by 8 14 are of two kinds:
insults and defamatory statements relating to facts which cannot be
proved by the defendant. It is a good defence if the insult or defam-
atory statement is made in the execution of a legal duty, or is an
adequate measure for the protection of legitimate public or private
interests. The press, the radio and the cinematographic industry may
claim to protect a legitimate interest when they inform the public or
engage in criticism pertaining to their public functions. Positive
knowledge of the falsity of a statement of fact invalidates the defences

referred to and, as soon as these are no longer extant, the injured party

may demand that the attack cease. Defamatory statements made at public
meetings may be reported by press, radio, television or film if such
report be truthful and serve a legitimate public or private interest.

Deprecatory judgements about a person's achievements or conduct
and defamatory statements proved to be true are lawful, subject to the
principles laid down in g 15, unless made in an insulting or otherwise
immoral form (8 1, para. 4).
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or family life are violations in the sense of 3 12 unless made in the
defence of a legitimate public or private interesty such violation
may also consist in the publication of the confidential contents of
letters or of personal notes (diaries, etc.) The consent of the author
- in case of confidential letters of both author and addressee - and
the protection of legitimate interests are good defences. In both

these cases, however, knowledge of the falsity of a statement invali-

dates the defence of legitimate interest (8 15).

Unwarranted statements of fact relating to a person's private }

§ 16 reproduces, in essence, the present rule in § 12 BGB: it
is a violation within the meaning of S 12 to contest a person'’s right
to his name or to usurp that name.

Likewise, § 17 is closely similar to the rules in 88 22 ff. of
the the Artistic Copyright Act, 1907, on a person's right to his own
likeness. One provision has been added, however: the making of a
person's likeness is unlawful if it is contrary to the manifest wish of
the person portrayed or violates the legitimate interests of that person.
A rule corresponding to § 24 in the 1907 Act is found later in the bill,

$ 18 deals with the recording of a person's voice and the trans-
mission of that voice, either directly or by means of a recording, to the
public. This act is unlawful if there are no particular grounds for it;
there is an exception for public meetings, but only if no legitimate
interests are violated.

Under 8 19 the act of acquiring knowledge about such messages or
conversations as are not intended for the listener's ear or concern
private or family life is unlawful if committed with listening devices
‘or in a similar manner.

Of the remaining provisions, only one needs mention. It is
proposed to replace the present S 847 BGB by a rule which is, essentially,
in harmony with the solutions adopted by the Bundesgerichtshof in respect
of damages for non-pecuniary prejudice.

Mention should be finally made of & recent German bill (Referen
tentwurf eines Gesetzes aur Anderung und Ergdnzung Schadensersatzrecht-
licher Vorschriften published by the Federal Ministry of Justice in 1967.
Less ambitious than the 1959 bill, it contains proposals for such modifi-
cations of the BGB (in particular 88 254, 823, 824, 847) as would give
statutory support to the solutions already adopted by the Supreme Court
in respect of pecuniary recovery for non-economic damage.

116. In Scandinavia, where problems relating to the protection of
privacy have attracted attention more recently, the Swedish Minister of
Justice appointed a Royal Commission in 1966, to which was given the task
of preparing necessary legislative measures dealing, in the first place,
with wire-tapping and eavesdropping devices. The Commission was given a
free hand to study such further measures as may be thought useful in the
field of the protection of privacy.
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J._ _Concluding Remarks

117. It would have appeared, in the course of the survey we are now about
to conclude, that the conflicts arising when s person's interest in being
"let alone" and in remaining master of such elements of his personality

as his name or likeness is threatened or violated cannot easily be envisaged
as a unity., We-shall not discuss here the theoretical problems raised by the
definition and classification of these conflicts and of the possible impact
nf such classification upon the further question whether it is or is not
appropriate to consider privacy as a unity or simply as the common name for
a number of different interests. e have already tcuched upon these questions
and sketched, rather than developed, the idea that it may not be strictly
necessary to solve them : disagreement over them may be largely due tn the
adoption of different levels of abstraction,

For the practical purposes of this study, it seems Jjustified to draw
three. essential distinctions, In the first place, some of the conflicts con~-
sidered above seem to fall - although they certainly also concern the pro-
tection of the private sphere - within the definitions of acts traditionally
sanctioned by civil or criminal remedies. This group comprises the cases of
physical intrusion and physical interference with bodily integritys it fur-
ther embraces the defamation cases. Ve have found, as far as the former
cases are concerned, that the purpose of protecting the private sphecre may
net have been foremost in the minds of the legislators and judges defining
the applicable rules; there may be amendments to make in order to secure
an efficient protection of privacy, Generally speaking, however, these cases
are less problematic than the remaining ones., We shall therefore leave them
agide in the second part of the study.

Secondly, within the remaining group of cases, a distinction can be
made between those cases where privacy is threatened by public authorities,
in particular by the police and those where invasions are committed by
private subjects. Broadly speaking, authorities seldom encroach upon the
aphere of privacy by publishing information about a person or by using his
name or likeness; their field of action is rather the gathering of informa~-
tion by various means. Now there would seem to be a considerable difference
between the situation in the United States and that prevailing in Burope
with regard to the activities of public authorities. It can certainly not be
denied that the state, in Europe, is »nr may become a threat to privacy,

but it seems justified to submit that, so far, the activities of public off-

icers and other public servants are under control., The emphasis, in the
following survey, will be laid on conflicts between private subjects. For
thisg, there is another valid reason; the vast majority of decisions of inter-
est concern sich conflicts.

Among the remaining cases, interest will be focused upon those which are
doubtful in the sense that traditional rules of law in most or some of the
countries concerned are not, or are aly portly applicseble fo:them;vhcre a full
protection has been granted, it has been hased either upon the recognitien
of "invagions of privacy" as a special group of torts, as has been the case
in the USA, or upon the adoption by the courts of the notion of "rights of
the personslity", as has been the case in Germany and, to a lesser extent,
in France. These " doubtful cases" -~ doubtful at least from the point of
view of English and Scandinavian law -~ may be roughly divided into two
groups ¢ eavesdropping cases (prylng and obtaining information by technical
means) and invasions by publication (disclosure or private facts, abuse of
words, name, and 11keness)o
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We shall concentrate our attention on judical decisions likely to
illustrate the problems which seem to be solved by the adoption of special
rules for these cases and the problems which seem to remain unsolved, or
even to be raised, by such rules,

118, The second part of the study will deal with

a)
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Intrusions upon a person's solitude, seclusion or privacy
(including importuning by the press or mass media);

Unauthorized recording, photographing and filming;

Interception of correspondence and eavesdropping by
technical devicesy

Public use of a person's name and likeness;
Public misuse of a person's words or other expressions;

Public disclosure nf private facts,
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IT, PROBLEMS RELATING TO SPECIAL INVASIONS OF PRIVACY

A, Intrusion upon a Person!s Solitude, Seclusion or Privacy

(by following a person, misuse of the telephone,iprying into private
facts, importuning by the press and other mass media).

119, The question to be faced is whether the introduction of the notion

of privacy (or of "rights of the personality") has contributed to a rational
golution of the problems raised under this heading, i.e. a solution which
offers a reasonable protection of the interest to be let alone without sacri-
ficing such other interests as a reasonable freedom of action, legal security
and economic interests.

There are very few European decisions in point; the vastfmajority of
relevant American cases have not been available to the author, It seems jus-
tifiable, therefore, to make use of Dean Prosser*s anslysis, baked. on.a
very considerable case material,

Actions for "invasions of privacy" have been sustained -~ or, at least,
have not been rejected on the ground that a tort of this kind has not been
crmmitted ~ in cases concerning peering into the windows of a home, "tele-
phone terror" by a creditsr, unauthorized prying into a person's bank account,
In similar cases, however, the ground for relief has been nuisance (e.g
spying into windows, harassing by creditor). The requirements which must
be fulfilled for an action under this branch of the tort to lie, are, accor-
ding to Dean Prosscr, 'that there is something in the nature of prying or
intrusion", as orposed to mere noise or insult, that the object of this
prying is private, and that the acts complained of amount to something ob-
jectionable or offengive from the reasonable man's point of view (Prosser,
op.cit., pp.397 £f),

The "privacy" test seems to exclude from protectien public records:
it also means that there is no protection ggainst such shadowing as takes
place in a public place and does not amount to “rough shadowing" (which has
been held libellous in a case referred to above),

As already pointed out above, where we examined the statutory rules
possibly applicable to invasions of privacy of the kind now discussed, it
seems difficult to draw up principles of general vaglidity in a field as
complex as the one we are now considering. It should be added, with regard
to the American decisions, that in some of the cases falling under this
heading there would seem to be no need for recourse to the concept of privacy,
since the tort of intentional infliction of mental distress covers at least
the clearest cases of this kind (anonymous letters, etc,)

In France, the nction of "rights of the personality" does not seem to
have. been used in respéct of the cases under consideration (ef., however,
Carbonnier, op-oit,, p. 240, where they are considered as "civil liberties"),
Art, 1382 Code civil has been applied to at least one category falling under
the heading of "intrusisns", viz, the sending of letters, whether anonymous,
obscéné or >therwise undesirable, to’a person's homé (vide Dalloz 1895-2-537,
1899-2-523 Gazette du Pglais 1903~IX~23 and 1931,II~133; Sirey 1930~2—89); As
a general proposition, it seems probgble that invasions fulfilling the condi~
tions deduced by Dean Prosser from the American cases would ke, in France,
actionable under art, 1382, In fact, the test of offensiveness seems, in gen-
eral, sufficient to make that provision applicable, particularly as French law
protects, to a very large extentsuch similar interests as feelings of affection
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(vide, for a short survey, Stoll, op,cit,, pp. 75 £f.)s

To the anthor's knowledge, there are no reported German decisions in
peint; to obtain a notion of the probable effects of the recognition of
the "rights of the personality' in the field concermed, it is necessary to
consultnlegal writers, There is nodoubt that such concepts as the "spheres
of privacy" and "intimacy" are considered, not only in German legal writing,’
but also in Judicial decisions (in cases concerning tape recording and discl-
osure), as protected by the "general right of the personality". According
to Professor Nipperdey, unauthorized acts for the purpose of obtaining know-
ledge about facts and events pertaining to both these "spheres' are viola-
tions of the right, Thus eavesdropping, systematic watching and prying by
spies or reporters are held unlawful (Nipperdey, op.cit,, pp. 17 £.) (166).
There is no complete agreement on this point; another eminent expert,
Professor Hubmann, states that :nly the cphere of intimacy in the strict ~
senne, not that of privacy, is protected against attempts to obtain infor-
matien (167), The "spheres", as analysed by German writers, are not necess-
arily defined by such formal criteria as the publicity or private nature of
the place where an event occurs (cf,, however, Schinke-Schréder, op,cit.
p. 350, on the decision in Neue Juristische Wochenschrift, 1962, p. 1782)
or of documents inspected to obtain knowledse about a person (cf. already
Entscheidungen des Reichsgerichts in Zivilsachen 115, pp., 416, ff.) They are
some scrt of common sense appreciation of what is generally considered as
private and confidential., As we have found above when discussing the dis-
tinction between "private" and " public" in general, there is hardly any
consistand. attitude, in German decisions, with regard to the question
whether business or professional activities are elements of the private
sphere, although it is perhaps justified to state that the prevailing ten-~
dency is to consider them as such, as least in so far ag such activities
do not imply immediate contact with the general public and the facts in
issue of importance for such contact (168).

The most important difference between the American (and the French)
appreéach and the principles affirmed by German writers would seem to be
that in the letter the "objectionable" test iz not put forward as a necessa-
ry element in the definition <f what amounts to a violation. On the other
hand, it should be stressed that German writers are more preoccupied with the
purpose nf such intrmsions as are now considered - that of obtaining infor-
mation, for some future unauthorized and disloyal use -~ whereas the in-
trusion as such, resulting in mental distress, is more emphasized in the
American cases as analysed by Dean Prosser., The somewhat narrower scope of
German theoretical analysis on this point - which, in its turn, may e due
to the fact that German penasl law offerg a falrly efficient protection
against various kinds of intrusion ~ may explain why the "objectionablé"
test is of less interest. This may also be explained by the German con-
struction of privacy as an "absolute right". The real difference is small,
however, since it is generally reccgniged in German law that only "undue"
violations of the rights of the personality are unlawful(169), this amounts
to stating that serious and legitimate interests justify such violations to
such an extent that what remains are in fact "objecticnable" acts,

120, It is not easy t5 answer the question whether and to what extent the
introduction of the notion of "privacy" (or of"rights of the personality”)
has contributed tn an adequate solution of the conflicts concerning initmsions
comnitted without physical violence {and without the use of specific techni-
cal devices), Americ,n case law can hardly be considered, in so far as the
auther can venture to pass any judgement, as a complete and coherent system. .
What seems to keep the cases together is the protected interest, the
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interest in being let alone, Dean Prosser!s conclusion that this interest,
as protected by this branch of the law of privacy, is similar to that which
is taken into account in actiens fer infliction ef distress, seems rather
narrow, since even acts which, because unnoticed, de. net provoke any such
reaction at all are presumably actienable if the material unlawfully ob-
tained is subsequently published, The French cases concerning préjudice
moral ~ among which those mentioned here are only a minor fraction -~ defy
any classification; they are founded upon an extremely broad conception of
those interests for ivhich a man may claim some protection., The prevailing
German views, finally, are hard to assess until they have been put to the
test in a number of actual conflicts, The idea eof different "spheres", vhich
are entitled to protection, is a good instrument of analysis in cases con-
cerning publication, but seems less useful in the vague category we are now
exanining,

In those countries ihere the concepts of privacy 6r of personal rights
are not adopted, there exists - as we have seen above -~ a piecemeal protec—
tion secured by different legal provisions, Thus the Swvedish rules en
¥annoying" go a long way tovards protecting a person against vilful distur-
bances, like nightly telephone calls, Similar principles are adopted in
Danigh or Norvegian lav, Nov, it may be argued that if intrusions of this
kind - vhich have no reasonable purpose at all or, anywvay, not the purpose of
obtaining information -~ are sanctioned, at least in more serious cases, those
Irgusiong, - vhich aim precisely at collecting confidential €ér private ma-
terial about a person need no special treatment provided there are rules
preventing any disloyal use of the material thus ebtained, e,g. by publishing
it or by producing it as evidence in court, let aleme by blyckmailing the
person concerned, It may also be argued, hovever, that both vith rogard te
publications and ¢vidence there is a need for a definition of the notion
"material obtained by unfair or unlavful methods"; the problem of defining
Abjectionable prying would thus return in a different form.

The author submits that, howvever vague it may be, a mares test is pre-
ferable here to one based upon an attempt to define in general terms the con-
cept of privacy. For, as already stated, the distinction betireen private
and public is essentially relative, with fev exceptions vhich are usually
covered e.,g, by statutory rules on interception of correspondence,

The conclusion of this analysis would be, therefor¢ that vthat are needed
(and vhat already exists in some of the countries covered by this survey)
are general rules under vhich it is unlawful (1) to annoy a person by wil-
fully disturbing him, e,g. by telephone calls and letters pursuing no
reasonable purpese or by following him; and (2) to gather information about
a person by objectionable or unfair practices, such as peeping, eavesdropping
and enquiries likely to reflect upon his reputation,

There remains one group of cases which vould not be covered by such
rules; importuning by the press or other mass media, To improve the manners
of journalists is, the author submits, a task vhich could hardly be entrus-
ted to legal rules, If reporters make use of such objectiounable nr unfair
practices as referred te above, they would, ef course, become liable under
the proposed rule, If they are only intrusive and inquisitive, it is sub~
mitted that the remedy lies, on the ene hand, in rules cencerning unautheri-
zed taperecarding and photographing, on the ether-hand in provisions which
restrain the publishing of certain material,
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B, Unauthorized Recording, Photographinz and Filming

121, The question whether the recording of a person's voice, or the photo-
graphing or filming of his likeness, amounts to an invasion of privacy has
not often been raised as a problem distinct from that which concerns the
subsequent use of such material. There are, hovever, in these countries which
recognize in one form er andther a special "right of privacy" or "rights of
the personality", a number of decisions where this question is at least
touched upon obiter and from vhich some conclusions may be drawm.,

In the United States there are at least some cases vhere the liberty to
photograph a person has been discussed, whereas recording hardly seems to
have been discussed except in litigation about the lawfulness of wire-tapping
and eavesdropping vwith technical means., In an action brought by the actor
Charlie Chaplin against a broadcastingcompany vhich had given publicity to a
recorded telephone conversation betireen the plaintiff and the defendant's
servant (Chaplin v, National Broadecasting Co., 15 F.R.D, 134, 1953), the court
held that there was no material difference between such g record and a
written report, vhich the defendants vere free to publish, On the other hand,
the cases concerning wire-tapping and electronic eavesdropping (vide above)
would seem to Jjustify the general statement that recording made possible by
methods prohibited per se or by the surreptitious introduction of recording
devices into homes or places otherwise protected from inftusion would probably
be held unlawful,.

That these principles apply in respect of photographing and filming it
seems safe to assume. In places open to the general public, photographing
is held lawful - there 1s even a decision vhere the right to take photographs
is considered as a liberty protected by the Federal Constitution ~ vhereas
photographing in a hospital, and probably also in a person's home, is held
to be an invasion of privacy (Prosser, op. cit., pp. 391 f.). This would also
seem to follow, a fortiori, from such publication cases as concern photo-
graphs taken in public places, even vhere they depict scenes of a private

character (op. cit., pp. 414 ff.).

We have already stated that in French law there are no general rules
on photographing in the street; some local authorities have issued regulations
vhich have, hovever, had no connedtion with the notion of droits de la perso-
nalité. To the author's knovle’ze, the only decisions relating to recording
are those (indicated above) where records have been produced as evidence,
Apart from the case from 1955 vhere such record had been made by means of
vire~tapping, the courts did not seem to consider recording as such as a
violation of any right (in the divorce case, of 1937, vhere a record was not
~admitted as evidence, the ground invoked by the court was a formal one)}

As for phrtographing, the prevailing view would seem to be that the
photographing or filming ¢f a person does nat itself amount to a vrongful act
(vide Professor Nersoh in Revue trimestrielle de droit civil 1966, p. 673
M, Stoufflet in Juris-clasSeur périodique 1957, I1.1374, no. lo; gcontra
Professor Desbois in Juris-classeur périodique 1963.I1.133364). There ig, in
fact, a judgement from a particularly important court of first instance, vhere
it is explicitly affirmed that a person's likeness, being a prolongement de
sa_personalité, cannot be photographed without his consent (Tribunal de
grande instance de la Seine, Dalloz 1966, p, 566). There is further a recent
decision of the Cour de Cassation which seems at least to imply that there
are situations -~ in casu, photographs had been taken of a child in a hospital-
vhere ‘photographing amounts to an immixtion intolérable dans la vie privée
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(Cass, 2&me Ch, civ., in Dalloz 1967 p. 181), However, the gist of the action
was the publishing of the photographs,

122, German case law in the field now considered is almost exclusively 5
concerned vith litigation concerning tape recording (170), Photographs have o
also been extensively discussed, but the cases have concerned the use made of
photographs lawfully taken, ~r there have been other elements involved which
prevent any conclusion as to the lawfulness of photographing as such., There
is, in one of these cases, a dictum by the Bundesgerichtshof, vhich seems to
indicate that the surreptitious taking of a photograph in the course of a
conversation betireen newspaper reporters and the plaintiff in the latter's
shop (which was obviously open to the public) was unlawful. Obiter, the court
goes as far as to affirm that in principle even public characters are not
bound to tolerate photographs being taken within their sphere of privacy,
vhich nermally includes their business premises, This principle is a result
of the recognitisn of the "general right of the personality", On the other
hand, the Court explicitly declines to give a definite answer as to the
applicaticn of the principle in detail; it is sufficient, says the Court, to g
state that a surreptitious photographing with a view to publishing is unlaw- !
ful,

. As for tape recording, the applicable general principle is equally clear.
The recording of a person's voice, considered as an element of his personality
(gf, Prosser, op.cit., p. 395, ncte 1lo3), is a violation of that person's
"right of the personality" (Gewerblicher Rechtsschutz und Urheberrecht 1956,
p. 473 1958, p. 615; 1960, p. 614)., It should be pointed out, by the way,
that this idea has been used, in many cases (i.e, the las:¢ of the decisions
nov referred tc), in order tn create a "neighbouring right" in favour of per-
forming artistsy we shall not deal with these cases, Hovever the general
principle is subject to several exceptions. Thus i% has been held that tape
recordings (for the purpose of broadcasting) in ccurtrooms are lawful, since
the proceedings are public and the general public hag a legitimate inter-
est in being informed about them (same review 1951, p. 474; cf. also Archiv
flir Urheber-, Film-, Funk- und Thegterrecht, vol. 24, 1957, p. 245). On the’
other hand, it has been held by the Supreme Court that counsel has an Uncon-
ditional right tc refuse to plead vhen he knows that the prodeedings are
being recorded; it is not for the court, in such a case, to balance the
opposing-interests engaged (Archiv,etc., vol 24, 1957, p. 247).

Such balancing of interests has been held lawful and necessary, on the
other hand, in a number of cases, First, it is generally held that the re~
cording of matter-of-fact conversatisns in the course of business in princi-
ple is lawful, There are moreover, several decisions where recordings have
been admitted as evidence and where the guestion cf their lawfulness has
been discussed. Thus, in 1956, it was held that recordings of matrimonial
quarrels could be produced in divorce proceedings, vhere the plaintiff had no
other means of proving her complaints (Gewerblicher Rechtschutz und Urheber-
recht, 1956, p.47), In 1958, the Supreme Court went further and introduced
a general selfdefence test (same review 1958, p. 615), the obtaining of evid-
ence about threats and blackmail.wns cited as an example, In a criminal case
a few years later, the Court refused to admit tape recordings as evidence c¢f
attempts to make a witness commit perjury, but held open the possibility of
using similar evidence in criminal cases vhere special interests were invol-
ved (Archiv fiir Urheber.., Film-, Funk~ und Theaterrecht, vol, 32, 19¢, p.362)
and tape recordings have in fact been admitted in some cases (Neue Juristische
Vochenschrift, 1956, p.558; 1965, p. 16773 the latter decision contains a very
full survey »f the problem,)
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12%, There would seem to be agreement between the solutions adopted in the

legal systems now considered cn at least some basic principlesi photographs’
taken surreptitiously or without cnnsent on private premises seem to be con-
sidered as unlawful; recording by surreptitiols means is equally prohibited.
Beyond these clear statements, it is not easy to find commsn solutions,

De lege ferenda, some distincticns seem useful, Broadly speaking, recor-
dings would seem to imply greater dangers for the interest in remaining
master of one!s own person, A recording of a person's vords reveals, as a
rule, mere of his personality that a picture; in particular, it normally com-
prises. such aspects of his personality as a man will not exhibit to all and
sundry, vhereas a picture, unless made under special circumstances, does nct
reproduce more than the public can see, Moreover, the natural use of a pic~
ture is to publish it; this does not apply quite as regularly to records, This
means, i-a., that rules against certain forms of publishing are a fairly
efficient weapon ggainst photographing; they do not offer the same protection
against wnauthorized recording (171).

These distinctions do not solve the whole problem, however, Both in re-
spect of photographing and recording there are clear cases in vhich they are -
of small interest. Thus the recording of business calls or of calls to a medi~
cal practitioner meets obvious practical needs; similarly, the surreptitious
photegraphing of a person in his home, in a neglected dress, or in bed, is
obviously objectionable,

As a rough principle, however, one could adopt the solution that photo-
graphing should be licit unless special circumstances speak against it, recor-
ding should be unlawvful unless justified by particular reasons.

The test by vhich to decide in vhat cases photographing should be prchi~-
bited is difficult to find. The notion of "spheres" is hardly helpful here,
Tests based on the nature of places, cccasions, or subject-matters may be of
some assistance for analytical purposes but are difficult to formulate clear-
ly enough, Distinctiens between photographing vith and without the intention
to publish are manifestly useless as elements in general rules, although such
intention may be of relevance in casu, One test, based upon the nature of ~
premises, seems safe, h-wever; in places protected, in the continental coun-
tries, by the criminal rules on violation of domicile ~ corresponding,”
roughly, to the area protected under the physical intrtsion branch of the
American law of privacy - a person cculd reasonably gsk that his permission
be asked for before his likeness is taken., This principle would seem to be in
harmeny with the soluticns adopted in thcse legal systems which have adopted
the notion of "privacy" or of "rights of the personality". For other cases,
it is submitted that a mores test is the only practicable solution, however
vague it may be, Surreptitious photographs of persons in embarrassing situ-
ations, e.g, taken by ruthless repcrters in connection with crimes, accidents
etc,, should be prohibited, Such a prohibition would not be made superfluous
by provisions on the publishing of a person's likeness, for the liberty to
photograph will obviously produce many "striking" pictures which are so temp-
ting to journalists that they will run the risk of an action for unlawful
publication, Thus some rules on photographing as such would have a useful
prevetive effect,

As for recording, the difficulty is to find criteria for the exceptions
vhere it is lavful, Ve can disregard, in this context, the. complicated copy-
right aspects of the problem, One reasonably safe principle would seem to be
that recording should be permitted (if not otherwise -prohibited under special
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rules, e,g., in respect of churches or courtrooms) in places where the general
public is admitted but only in respect of the public proceedings in question,
As for routine calls in the course of business, the difficulty is to define
such calls; frequently enough, remarks of a more personal character may be
made during such conversations. A practical soluticn would seem to be that
recording of telephone calls is lawful vhere the existence of recording
devices is clearly indicated in all official or commonly used telephone dire~
ctories, Apart from these cares, it seems reasongble that the speaker's autho-
rization be obtained before his wvords are recorded.

The adoption of the principle that recording should normally require
consent raises the problem of records as evidence in court or hefore other
authorities, This, in fact, would seem to be the only case where anexception
of a general scope must be considered. It does not seemelvisable to add to
a general rule cn the unlawfulness of making records, a provision Justlfylng ‘
othervise unlawful recording if performed with a view to obtaining evi- |
dence othervise impossible to secure for the purpose of expected court pro- I
ceedings involving important interests, It is submitted that this question
must be left to be lved under such general principles concerning self-
defence as may be accepted in the different legal systems concerned, and such
principles of procedural lav as deal with evidcnce improperly obtained. As
we have already found, when discussing che use in courts of letters and in-
formation obtained by vire-tapping and eavesdropping, such problems are by
no means unfamiliar to courts of justice, and it seems most reasonable to
leave it to them to apply such rules as have been laid dowm in respect of
similar problems, Generally speaking, these rules, however formulated, secem
to be based on a balancing of opposing interests vhich can hardly be defi-
ned vith precision but must be done in casu.

C, Interception of Correspondence and Davesdropping by Technical Devices

124, Ve shall be very laconic on this point. Interception of correspondence
is sanctioned in all the legal systems examined, and we have given sufficient
attention to the rules existing on this point. ‘e have also drawm attention
to some of the American statutes and leading cases concerning -rire-tapping
and eavesdropping and to those few Buropean texts and decisions that exist;
usually the lawfulness of such practices has been discussed in criminal
actions vhere evidence obtained thereby has been produced. Finally, ire have
already had an opportunity of stating our opinion on the measure vhich should
be taken vith regard to electronic surveillance devices.

t/hat should be added here is that the methods for obtaining information
referred t3 in the heading of this section are sanctioned as invasions of
privacy in the United States. (Prosser, op.cit. p. 390) and that they un-
doubtedly fall under the definition of violations of the "general right of
the personality" under German lav (vide e.g. Nipperdey, op.cit.,p. 18) (172).
ilost legislations offer a reasonable protection against interception of
correspondence, including telegramms, Worway has introduced rules which cover
the vhole field in a satisfactory manner, It should be pointed out that the
problem raised by the production of evidence obtained by the means now
referred to is basically “identical +o that concerning unauthorised recor-

dings (vide supra). :
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To conclude, it is proposed that wire-~tapping should be penalized, where
that is not already the case, irrespective of the technical means used, and
that the manufacture, export, import, sale and use of devices for tapping
and electronic surveillance should also be sanctioned by criminal lav and
subject to licensing, Sufficient penal rules would seem to make special
civil legislation unnecessary in those jurisdictions :fhere ¢riminal offences
alvays give rise to civil liability; vhere that is not the case, the same
acts as would be made criminal must also be sanctioned in private law.
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D. Public Use of a Person's Name and Likeness

1. Introductory Remarks

125, . As already stated, there are considerable differences on important
points in respect of both the interests involved and the purposes pursued by
the unauthorized use of a person's name on the one hand and his likeness on
the other. This would speak in favour of treating these problems separately.
At the same time both groups are closely connected with the misuse of a per-
son's words and the public disclosure cases, and this would be an argument
for treating all the four categories together. There are, however, great
differences between national approaches, and the wish to avoid confusion has
finally persuaded the author to consider separately both the three kinds of B
invasions and the legal systcms concerned. To obtain a synthesis, we shall
consider the problems together in the concluding remarks of the present sec-
tion.

2. U.S.A.
126, As far as names are concerned, it should be recalled that there is

no such thing, in American common law, as an exclusive right in a person's

name (vide supra). A protection of names against certain kinds of unauthor-

ized public use cannot, therefore, be derived from general rules. On the

other hand, some actions in tort will lie where specific circumstances are

present; there are early English decisions sustaining actions in defamation

and passing off in respect of the unauthorized use of an author's name in

connection with books he has not written or approved (Byron v. Johnstone 3
(1816) 2 Mer. 29; Archbold v. Sweet (1832) 5 C & P. p. 219; Forbes v. - - 1
Kemsly Newspapers Ltd. (1951) 2 T.L.R. 656). |

In modern American law, the public use of a person's name in such con-
texts as lead people to believe he has given a testimonial for advertised
goods, holds a certain political opinion, or is a candidate for office is
actionable as an invasion of privacy (Prosser, op. cit., pp. 398 ff.) The
similarity between these cases and those which imply misuse of words or opin-
ions actually pronounced by the plaintiff is obvious. It is also clear that
such use of a name as has been referred to very often amounts to defamation.
Dean Prosser groups these cases together under the heading “"putting the plain-
tiff in a false light"; according to this learned writer, it must be proved,
for an action for invasion of privacy to be sustained, that the defendant's
conduct is objectionable from a reasonable and normally sensitive men's point
of view. The interest protected is that of reputation. It may be objected
to this construction that the emphesis, in privacy cases, seems to lie rather
on the defendant's motives or lack of respsctable motives, than on such harm
as may possibly have been inflicted on the plaintiff's good name. In some
cases, e.g. those concerning spurious testimonials or false statements about
candidacy for office, there is clearly an appropriation element. In others,
e.g. where a name is published in engagement announcements etc., the wilful-
ness of the act is evident.

To choose the simplest common denominator, the "false light" cases all
concern lying about a person in public, Error, at least when it relates to
trivial details, does not appear to be actionable (op. cit., p. 400). Dean
Prosser expresses some anxiety about the development of this branch of priv-
acy: 1is it not, he asks, capable nf{ swallowing up the whole law of public
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defamation, and are there not reasons to fear, in that case, that all the
limitations imposed upon defamation claims "in the interest of freedom of
the press and the discouragement of trivial and extortionate claims" will be
swept away? (op. cit., P. 401)

It is submitted that there seems in fact to be a need for some caution
in these cases, It may be asked whether it would not be enough to allow an
action (1) where the plaintiff's name has been intentionally appropriated
for the defendant's use (which need not necessarily be commercial) and (2)
where the name has been used, by malice, in such contexts as amount to im-
puting a particular act (e.g. an engagement to be married) to the plaintiff.

127. The second group of invasions where the plaintiff's name is abused
is defined by Dean Prosser (op. cit., pp. 401 £f.) as "appropriation". This :
group comprises cases concerning the use of a name in advertising (e.g. by t
mentioning him in such contexts, by putting his picture and name - here, the |
two usually accompany each other - on goods or separately in packing), in |
the naming of companies or otherwise. The conditions for recovery are that,

in the 1light of all the attendant identifying factors, the name concerned is

really that of the plaintiff. If this is the case, an action will also lie

for the use of the name in fiction (vide op. cit., notes 169 - 174). Dean

Prosser also analyses, in this group, certain cases where the plaintiff's

name is used for the defendant's benefit. However, Dean Prosser contends

that there is a clear difference: what is protected in the appropriation

cases is the name (or likeness) as the object of some kind of proprietary

right "upon which the plaintiff can capitalize by selling licenses" (p.406).

It is submitted that this definition is correct in so far as the advert-
ising cases are concerned. It seems most doubtful where the use of names in
fiction is concerned. Although it is possible, and certainly occurs frequent-
ly, that persons who are in the public eye sell information about themselves
to the newspapers, the novelist who describes a person under a name idenbti-~
cal or closely similar to that of the plaintiff, with supplementary identi-
fying factors, does not encroach upon a proprietary right: he either dis-
closes facts, private or public, or makes himself liable in defamation. Sim-
ilarly, the right to use a name in such contexts as petitions or on election
lists may perhaps be an article which can be bought, but it seems more log-
ical to range these cases among those concerning "false light".

One of the reasons why so many disparate cases have been brought under
the "appropriation” group may be the desire to allow recovery in jurisdic-
tions where ~ as is the case in New York - only appropriation is statutorily
recognised (cf. Prosser, op. cit., p. 406). It is submitted that, to avoid
confusion, the appropriation group should comprise only those cases where a
name - or rather the goodwill attached to a name - is used (with or without
a picture) in advertising and for similar purposes.

128. As far as American law is concerned, we may speak very briefly ab-
out the invasions of privacy consisting in the unauthorized use of a person's
likeness. What has been said above about hames applies mutatis mutandis, to
portraits. A few additional remarks must be made, however, for unlike &
name, which is a mere symbol, clearly defined and delimited, a person's like-
ness is a "substance" and may be appropriated as such (e.g. as the cover of
a magazine). It may also be accompanied by such other pictorial elements as
make its publication a disclosure of facts, put the person portrayed in a
false light, or make possible abuses similar to those which may be made with
a person's words or other expressions.
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These possible uses of a picture will now be considered in turn.

In Dean Prosser's classification, the publication of a person's like-
ness - or, more exactly, of pictures representing i.a. a person's likeness -
first appears in the category of cases implying disclosure of private facts:
is the publishing of a photograph representing a drunken citizen in a public
place, or an embrace between two married pecple in a market an invasion of
this kind? (p. 324 f.) The question is not answered. The present writer
submits that the discussion of such cases should be reserved for the section
dealing with disclosure,

Secondly, pictures may be used to put the plaintiff in a false light in
the public eye. (Prosser, pp. 398 £f.). An invasion under this branch of
the tort is said to be committed where the likeness of an innocent taxi dri-~
ver is used to illustrate an article on the cheating habits of that class of
citizens, or that of a model to adorn a study on "man-hungry" women. Con-
versely, where a person's likeness is used to illustrate a book or article
on strike-breaking (op. cit., p. 414) - the public interest in such matters
is held to justify the publication. This, incidentally, is a point where
American law seems to be clearly different from the law of France and Ger-
meny, and where the difference between a protection offered by an action in
tort and an "absolute right" in one's likeness appears clearly. Even under
Dean Prosser's classification, such cases would seem to constitute appropri-
ations.

The appropriation group is the third in which public use of a person's
likeness appears in Dean Prosser's article. We may refer, on this point, to
what has been said about a person's name.

In matters concerning the publication of pictures, justifications are
almost as important as the general principle they partly invalidate. We
have already mentioned one Jjustification, that of public interest, as a bar
to actions concerning the use of a person's likeness to illustrate boocks.
The most important ones, however, are those which make the publication of
pictures lawful if they represent 'Hublic figures" and persons involved in
"news". We have discussed these notions sufficiently above., One remark
should be added, however: it would seem that, subject to some exceptions,
a person remains deprived of protection not only as long as the '"news' is
new but also when it is recalled to public memory. (op. cit., p. 418)

We shall not attempt here any critical analysis of American law as ex-~
pounded by Dean Prosser. Before any judgement is passed, the corresponding
Furopean cases will be examined,

3, England

129, The principal question to be faced in respect of English law is
that stated by Mr. Brittan (Tulane L.R., vol XXXVII, 1963, p.256): '"Has
England solved the problem with other means?"

It has already been stated that, like the American common law, the law
of England knows of no exclusive right to a person's name, but that using a
name for spurious publication may be actionable as defamation or passing off
(vide cases cited above; also Ridge v. The English Tllustrated Magazine
(1913) 29 T.L.R. 592; lee v. Gibbins (1892) 67 L.T, 263). This protection
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in "false light" or appropriation cases is far from complete, however. In
Clark v, Freeman (50 Eng. Rep. 759, Ch. 18u48), apn action bya well-known doc-
tor, whose name was used on the label of pills, was unsuccessful (vide also
Dockrell v. Dougall, 80 L.T.R. (n.s.) 556 (C.A. 1899). .The action of passing
off recuires that the pecuniary interests of the plaintiff have been encroach-
ed upon in one way or another (vide Corporation of the Hall of Arts and Sci-
ences v. Hall (1934) 50 T.L.R. 518; Hines v. Winnick (1947) Ch, 708). De-
famation is possible only where some innuendo can be found, as in Pryce &

Son, Ltd., v. Pioneer Press, Ltd. (42 T.L.R. 29 (K.B. 1925)), where the use of
a printer's imprint on a poster was held to imply that the printer had com-
mitted a breach of contract. Mr. Brittan (op. cit. p. 261) also mentions a
couple of cases where the unauthorized use of names for advertising purposes
was held actionable because it subjected the plaintiffs to the risk of incur-
ring some responsibility for the advertised goods.

A sweeping statement on the position of English law cannot be ventured
without a systematic examination of the cases. On the basis of the material
available to the author, it seems beyond doubt, however, that there are impor-
tant lacunae in the protection granted to a person's interest in defending
his name. It will not be discussed here whether this conclusion necessarily
implies that reform is needed on this point. We shall return to the question
of possible solutions below.

130. What has been said szbout names also applies to a person's likeness.
A frequently cited decision is Corelli v. Wall (22, T.L.R. 532 (Ch. 1808))
where the plaintiff failed to obtain an injunction against the publication of
postcards with coloured representations of the plaintiff in the midst of ima-
ginary scenes in her life. Another case, to which we have referred above, is
Tolley v. Fry (1930) I.K.B, 467), where a learned Lord Justice regretted that
no remedy was available against the use of an amateur golfer's picture in ad-
vertising for chocolate; the case haq a happy end, however, for in the House
of Lords ((1931) A.C. 333), it was held that the publication was libellous,
as it could be inferred from the incriminated advertisement that the plaintiff
prostituted his amateur status for profit.

It may be stated, in a general way, that it is by a liberal interpreta-
tion of innuendoes in actions for defamation, and by a wide epplication of
the notion of breach of contract (Pollard v. Photographic Co., 40 Ch. D. 3u45
(1888)) that a person can prevent the publication of his likeness or have
such publication sanctioned under English law. There is a very full analysis
of cases in the German Government Bill of 1959 (Bundesdrucksache 1237, pp.l00
ff. and 126 ff,), and we can refrain from what would demand a lengthy discus-
sion of cases. It is sufficient to state here that however liberal the atti-
tude of the courts may be, protection is limited by all the technicalities
characteristic of the law of defamation, and also by the test requiring some
harm to the plaintiff's reputation.

4, France

131. In France, litigation about private nzames has loomed large in ‘the
reports for more than a hundred years. Most of the cases are of slight inter-
est for present purposes: they concern usurpation of family names. What
will be discussed here is the mentioning of names under circumstances amount-
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ing to appropriation for commercial or other purposes, putting the bearer of
the name in a false light, or otherwise inflicting, by using a name, some
other harm than that inflicted by defamation or disclosure of private facts.

One general principle seems to be valid in all cases: in spite of de-
clarations, in legal writing and decisions, that a person has an exclusive
right - on the nature of which there is, incidentally, no agreement (174) -
to his name, actions for the protection of that name presuppose that the un-
authorized use of it may lead to confusion and that such confusion causes
some moral or pecuniary prejudice to the plaintiff. (175)

There are some decisions founded on the notion of a right to a person's
name which would seem, upon closer exanination, to be better explained by a
'right of the personality" not to be associated publicly with something
which the person concerned prefers to avoid: thus, a Jewish lady has been
held entitled to prohibit the publication of her name in a list of French
Jews (Dalloz 1897, 2. 174) and the relatives of a deceased person have been
allowed to prohibit the use of the deceased's name on a monument (Gazette du
Palais 1921, 1. u412; Dalloz périodique 1924, 3. 25), It is difficult, how-
ever, to base any firm principles on those few decisions which exist. In
some cases, similar to the "appropriation® or "false light" categories of
Dean Prosser, a person has been held entitled to react against the use of
his name on lists of election candidates (Dalloz, 190L. 2. u415; Dalloz,
1905, 2. 55)3 the legal basis, in these cases, was art. 1382 Code civil,

There is an important body of decisions on one particular problem which,
in French legal writing, is usually envisaged from the point of view of the
right to a person's name: the unauthorized use of names in fiction and
plays. (176) To summarize in a few words the principles adopted in these
decisions, it is a well-established rule that a person may prohibit the use
of his name when given, in a novel or a play, to a character who is - as
the decisions usually state - "ridicule" or "odieux" (vide e.g. Dalloz 1910,
5. 463 Dalloz hebdomadaire 1927. 127). There is no complete agreement,
however, on the strength of the identifying Ffactors necessary to make an ac-
tion lie. It has been held that identity of names is sufficient (vide Gaz-
ette du Palais 1938. 2. 401), but there seems to be more authority for the
view that the plaintiff - who will usually proceed under art. 1382 Code
civil - has to prove such additional circumstances as produce some risk of
confusion (vide, e.g., Dalloz 1948. 587; Dalloz 1950. 762).

132. There is hardly more agreement on the nature of a person's right to
his own likeness, which is also an ancient judge-made institution. (177)
Although some writers claim, on the strength of certain authorities, that
the adoption of the notion of droit de la personnalité has had the effect
that courts no longer impose upon the plaintiff the burden of proving fault
and prejudice, at least in certain cases  (178) it is submitted that the
courts, whether they use such expressions as droit de la personnalité, droit
de propriété or discuss the individual elements of tortious liability, have
not made a clear choice and that the difference between the two approaches
is, in practice, of secondary interest. (179) The principle that a person
has in fact a right to his own likeness is beyond any doubt, (vide e.g.
Dalloz 1966, 566)
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Many of the most important recent decisions concern publications where
pictures are used to illustrate articles on the private life of notorious
characters in the world of entertainment; it is difficult to deduce from
these decisions - to which we shall return when discussing disclosure of pri-

- vate facts - any principle specifically applicable to portraits. A couple

of cases will be mentioned here, which illustrate the main difficulties rais-
ed by the notion of a right to one's own likeness: the position of public
characters, the rules applicable to photographs of public scenes, and the
effects of consent. ‘

Fiprst, it should be mentioned, however, that there are very few French
decisions on appropriation in the narrower sense of use for advertising and
similar purposes (vide Juris-classeur périodique 1966, II. 14711 and 14890
in these cases, which also dealt with the problem of the scope of consent,

the courts seem to have considered the possible licence incomes lost to the
plaintiffs).

As for the position of public characters - in respect of whom there is
a tendency, in French decisions, to presume some sort of tacit consent, ex-
cept in the case of statesmen and politicians, where the public interest is
invoked - writers agree that they should be granted at least a "sphere of
intimacy", and that,in the case of those who do not belong to the category
of politicians, only their public functions as such are subject to the free-
dom of the press. (180) The distinction between the public and private
spheres of a film star, ~ in casu Mme. Bardot, heroine of many lawsuits, -
was :brought out in two decisions of 1965 (Gazette du Palais 1966. 1. 37 and
Juris~-classeur périodique 1966, II, 14521):
the publication of unauthorized photographs of the actress in very scanty
dress, sitting in her garden, and of the actress with her little son, also
on private ground, was held unlawful,

There has been little litigation about pubiic scenes. An incident which
caused some emotion in the press but was never brought to court concerned
the use of photographs, surreptitiously taken with a tele-photo lens, which
represented prostitutes in a Paris street. A decision of 1932 recognizes the
liberty to publish photographs of public scenes, but grants the persons re-

presented a right to have their faces made unrecognisable (Gazette du Palais
1932, I. 855),

Consent makes the publication of a person's likeness lawful, but the
courts interpret any contract of this kind with the utmost strictness; it is
for the defendant to prove that the plaintiff's consent covered the use made
of the photograph (vide the two appropriation cases cited above and Dalloz
1966. 566). The idea of an irrevocable consent by public characters, even
those who have eagerly solicited the attention of the press, is generally
rejected by the courts (Juris-classeur périodique 1965. II, 14223; the two

Bardot cases cited above; cf., however, Dalloz 1967. 182 and Le Monde, March
17, 1967).

5. Germany

133, German name cases can be roughly classified according to the same
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principles as the American or French ones. The right to a persecn's name

was originally invoked with greater consistency than in the corresponding
French cases; +the reason would seem to be that there was a statutory support
which could be used to justify even decisions which had, in reality, little
to do with the conflicts originally solved by § 12 BGB.

Thus, the right to a person's name was resorted to in an early decision
where Count Zeppelin objected to his name (and likeness) being used to give
lustre to a cigar (Entscheidungen des Reichsgerichts in Zivilsachen 74, p.
308, 19103 cf. also Archiv flr Urheber, Film und Theaterrecht, vol. 2, 1929,
p. 682), 1In post-war decisions, the use of a person’s name for advertising
purposes is prohibited as a violation of the "general right of the personal-
ity"., The leading case, decided by the Bundesgerichtshof in 1959, concerned
an advertisement in the form of a confidential communication by an actress,
in which the name of a famous singer was merely mentioned incidentally; the
singer was successful in her action for an injunction (Gewerblicher Rechts-
schutz und Urheberrecht 1959, p. 430; vide also same review 1960, p. 394).
In this case, the court insisted on the ""false light" element - usually pre-
sent in all appropriation cases - but that would not seem to have been de-
cisive,

In some decisions from before the Second World War, the right to a per-
son's name was successfully invoked in respect of the public use of names in
fiction; as in Trance, additional identifying factors were required (vide
Gewerblicher Rechtsschutz und Urheberrecht 1931, p. 1096; Archiv flr Urhe-
ber - Film - und Theaterrecht, vol. 3, 1930, p. 2073y vol. 16, 1943, p. 113)
Exceptionally, the use of a historical name for ridiculous and unattractive
characters in a film was held unlawful in one decision (Archiv etc., vol. 15,
1942, p. 267). In modern case law, the use of names - together with such
other identifying factors as direct attention to a person living or dead -
in fiction or films is considered either, as the case may be, as defamation
or as a disclosure of private facts.

134, The right to a person’s iikeness being statutorily recognized (& 22
ff. Artistic Copyright Act, 1907),the problems discussed in modern decisions
and legal writing essentially touch upon the limits of that right in respect
of public persons and persons involved in events arousing public interest.
There is a very important body of decisions, many of which ccacern the dis-
closure of private facts.

One group of cases can be defined clearly: after some hesitation (vide
in particular Archiv flir Urheber - Film - und Theaterrecht, vol. 2, 1929, p.
463), it was recognised that even public characters are protected against the
use of their likeness for advertising purposes, even if stage photographs are
used (vide the leading case Gewerblicher Rechtsschutz und Urheberrecht, 1956,
p. 427, and same review 1961, p. 138; Archiv fiir Urheber - Film -Funk-und
Theaterrecht, vol. 38, 1962, p., 186). A decision may be cited which seems to
illustrate with particular clarity the difference between German law and the
American principle according to which photographs may be used to illustrate
books or articles on topics of general interest. A well-kncwn couple from
the entertainment world had married, duly attended by press photographers. A
photograph taken on this cccasion was published, as a particularly well-staged
spectacle of matrimonial bliss, to illustrate a newspaper column dealing with
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lonely people advertising for marriage partners. The married couple were
successful in their action against the newspaper: the defence that they
were persons of "contemporary history” failed on the ground that the photo-
graph had been published not because it represented them, but as any photo-
graph of married people; there was, further, the innuendo that they had met
by advertisement (Gewerblicher Rechtsschutz und Urheberrecht 1962, p. 211),

As for the remaining cases, they express principles which may be sum-
marized thus: the portraits of public characters, including, particularly,
statesmen and politicians, but also criminals and, generally, persons invol-
ved in news, may be freely published, All the categories concerned have some
claim to a sphere of intimacy. As for other persons, such as public serv-
ants, the notion of “protection of legitimate interests" (applicable to de-
famation under § 193 Penal Code) may sometimes justify the use of their names
and - to a lesser extent - portraits in the press, if such publication is
necessary for the purposes of public information and debate (need for pub-
lishing denied in respect of policemen, Archiv fiir Urheber - Film~,Funk-und
Theaterrecht, vol. 29, 1959, p. 111). The publishing of a 'public person's

likeness is unlawful if it occurs in a manner capable of encroaching upon
legitimate interests, e.g. by some innuendo in the accompanying text (vide
Gewerblicher Rechtsschutz und Urheberrecht 1957, p. 494 and 1962, p. 324).

The privilege concerning persons belonging to "contemporary history™ only
through some function or some specific event covers such information as has
a reasonable relation to the facts making such persons ‘public", and does
not extend to those only indirectly involved, such as the fiancée of a crim-
inal (Gewerblicher Rechtsschutz und Urheberrecht 1958, p. 508).

The German cases on the scope of consent are, as a whole, of minor in-
terest. The courts do not adopt the same strict attitude as in France but
seem to apply the same principles as in respect- of contracts in general (vide
Gewerblicher Rechtsschutz und Urheberrecht 1953, p. 4O4; 1956, p. 427; 1957,

p. 296).
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6, Other Countries

135, QMention will be made here only of a Danish case, which is of some
interest because even in the absence of special provisions relief was gran-
ted with reference to '"general principles of law",

In a case of 1946, a person bearing an unusual family name pro-
tested against the use of that name for an unattractive character in a
film. The protest did not lead to any result, however; the film was shown
to the public, and the person concerned instituted an action for an in-
junction and damages. It would seem to follow from general principles of
law, according to the Court of Appeal of Copenhagen, that a person is en-
titled to prohibit the unauthorized use of his name. However, it was not
found necessary to define that right more precisely, since the plaintiff's
protest and the unpleasantness of the character using his name in the Iilm,
were sufficient grounds for an injunction. No Damages were awarded, since
no special damage had been proved (Ugeskrift for Retsvaesen, 1946, p.456;
for a case concerning the right to a person's likeness, vide same review,
1965, p.126 and the Norvegian review Norsk Rettstidende, 1952, p. 1147.).

B, Misuse of a Person's Words or Other Expressions

136, The particular kind of invasion referred to here has not often been
analysed as a separate tort; nevertheless, it presents some particulari-
ties which may justify a few remarks and examples. As already stated,
cases of this kind come near those "false 1light" cases which concern spur-
ious testimonials and similar invasions. The difference is that in the
cagses now considered, there is an authentic expression of opinion of a
person, which is disloyally used(181). :

In two well-known German cases, newspapers published letters of pro-~
test in a mutilated form; this was held a violation of the '"general right
of the personality", although it did not amount to defamation (Gewerbli-
cher Rechtsschutz und Urheberrecht, 1955, p.197; 1960, p.449). In a case
where an article, partly based upon information actually received from a
famous doctor, gave the impression of an interview with him, containing
several direct quotations, there was the inmuendo that the doctor had
violated his professional duty of secrecy. The case was considered a viol-
ation of the '"sphere of privacy" (same review 1960, p.42; cf. also the
spurious interview in the same review 1965, p. 2545.

A case already referred to as an illustration of the strictness with
which the French courts interpret consent to an otherwise mnlawful publica-
tion illustrates the complications of cases belonging to the category now
considereds a person had allowed a photographer to take a picture repres-
enting himself sitting with a young woman in a Paris bistro (Dalloz 1966,
566). It was held that the manner in which the picture was used amounted
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to a violation of the plaintiff!s right to his likeness; the photograph,
after various retouches, was used with an accompanying text which implicit-
ly gave the scene an ambiguous character.

Although cases of the kind now illustrated often give rise to an ac-
tion in defamation (cp. the English case Honeysett v. News Chronicle, ILtd,,
quoted by Mr. Brittan, op.cit., p.258, where the title of the article is
illustrated - "Unchaperoned Holidays" - was held enough to make the publi-
cation defamatory) or have, at any rate, been dealt with successfully by
the courts, they would seem to constitute a special group requiring some
attention.

-, Public Disclosure of Private Facts

137. In the U.S.A., the leading case on public disclosure of private facts
would still seem to be Melvin v. Reid (297 Pac., 91, 1931): a woman with a
doubtful past culminating in a sensational murder trial, in which she was
acquitted, had taken up, and led for many years, a life of respectability,
when a film representing her earlier life and using her name ruined her new
existence, Her action against the film company was successful; the public-
ation of her past was held an invasion of privacy.

Various decisions have followed which express, according to Dean
Prosser (op.cit. pp.393 ff), the common principle that the incriminated act
amounts to publication, asg opposed to cormunicating information to a closed
group, and concerns private facts, not such as are available to the general
public. We have already noted one of the major problems raised by this
branch of invasion and so far left without an answer: does the fact that an
event takes place in a public place deprive the persons concerned of all
claims to protection? Dean Prosser seems to conclude that this is the case,
and there are in fact striking cases supporting that statement (e.g. Gau-
thier v, Pro-Football, Inc.,, 106 N,Y.S. 24 119, 1950, where the plaintiff

did not recover against a company which had televised his animal act, per-
formed at a football game).

The second question is whether information which can be had from pub-
lic records can ever be said to be private. Melvin v, Reid is a case in
point, since the information published in the film was contained in court
records, On examination of cases where no relief was granted, Dean Prosser
concludes that only in the presence of particular circumstances will public
record information which is available to the general public be considered
as private (op.cit., p.396).

The third problem discussed by Dean Prosser (op.cit., P.396 ff.) con-
cerns the requirement that the publication complained of be objectionable
to a reasonable man, The "mores test" is illustrated by a comparison bet-
ween Melvin v, Reid and s well-known decision of 1940, where it was held
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that an article, full of details, about a man, living in utter obscurity

and following peaceful pursuits but who had once been an infant prodigy,

was not unlawful, although the pzrson concerned suffered heavily from its
publication (Sidis v. F-R Publishing Corp., 113 F, 2d 806, 1940) .

The notions of "news", and of "public characters'" have the same impor-
tance in respect of disclosure of private facts as with regard to publish-
ing a person's likeness. We may refer to what has already been said about
public figures: this group comprises those who both make "news" and those
who become '"news", The "news" concept, as analysed by American courts, is
extremely broad and also covers entertainment and amusement: thus the pub-
lic has been held to get some benefit from witnessing the exertions of fat
women reducing with new devices (Sweenek v. Pathe News,16 F. Supp. 746,
19%6). Also the families of the "leaders, heroes, villains and victims"
of modern life are public, within certain limits. Dean Prosser formulates
the general principle that there must be "some logical connection between
the plaintiff and the matter of public interest" (op.cit., p.414). This
test is, however, satisfied in cases already referred to, where e.g. a
strike~breaker is photographed to illustrate a book on strike-breaking.,
Voluntary and involuntary public figures need not put up with every form of
publicity, but the limits are liberal: Dean Prosser goes no further than to
suggest that the private sex relations of actresses, and the private letters
of the high and mighty, are likely to be closed to the press, and suggests
that "there is some rough proportion .... between the importance of the
public figure or the man in the news, and of the occasion for the public
interest in him, and the nature of the private facts revealed". Thus the
President of the United States is likely to be "public" from most aspects,
whereas minor public characters may claim privacy in respect of those sec-
tions of their life which lie outside the events or functions which are of
general interest., It should be pointed out that, although there are very
important differences between the non-moralizing attitude of American courts
when defining what is newsworthy and what is not and the more severe ap-
proach of French and German judges, this suggestion is strikingly similar
to the ideas prevailing in the last-mentioned countries as to the limits of
publicity (cf. above),

Finally, Dean Prosser draws such conclusions as may be formulated in
respect of the question whether a person who was once in the news remains
fair game for the press. On the strength of decisions indicating that this
is indeed the case on the one hand, and Melvin v. Reid on the other, he
suggests a "mores test" as the only possible solution,

2. England

136, Again it is necessary to start with the statement that English law
offers no protection against the disclosure of private facts as such, Re-
lief can be granted only if one of the existing actions in tort can be re-
sorted to. The question to what extent this offers a protection approxim-
ately similar to that granted by American courts under the right of privacy
doctrine obviously depends upon the readiness of courts to find immuendoes
in statements about a person's private life. Copyright may offer some
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protection where written documents are concerned, but the most efficient
weapon would seem to be, within its limited field of application, injunc-
tions against imminent acts amounting to contempt of court (vide R. v, Even-
ing Standard, 40 T.L.R. 8%3) or damages awarded for such acts already com-
mitted (cf, Mr. Webber in Current Legal Problems, 1958, p.40).

Generally speaking, the protection against disclosure of private facts
seems rather less developed in English law than the protection granted ag-
ainst other kinds of invasion.

3. France

137. Actions founded upon the tort of disclosure - against which the rem-
edy is to be found in art. 1382 Code civil, even if the language used in
decisions sometimes indicates the recognition of some kind of exclusive
right in a "patrimoine moral" (vide Dalloz 1955.295) - had hardly ever been
brought before the French courts until Marlene Dietrich brought an action
in a case which involved both an element of misuse of a person's words (vi-
de supra) and an element of defamation - a newspaper had published a large-
ly spurious interview with the actress, containing several details relating
to her private life; her action was sustained.

Since the Dietrich case, a series of actions of a similar kind has
forced the courts to consider the disclosure problem. In two cases concern-
ing detailed articles on children exposed to the public eye, the teen-age
actress France Gall and the son of the actor Gérard Philippe, the juge des
réferés ordered the seizure of the newspapers containing the articles iﬂg-
ris-classeur périodique 1965. II, 14223 and Dalloz 1967. 1813 Gazette du
Palais 1966. 1. 40), The scope of the decisions is not very broad; how-
ever, in both cases the courts stressed that the publication involved dan-
gers for the moral development of minors; in the Philippe case, the photo-
graphs accompanying the article had been obtained under circumstances am-
ounting t~ physical instrusion, and in the Gall case the text contained
important spurious elements.

A more "pure" case opposed Picasso to the editors of his former mis-
tress, author of an autobiography, Vivre avec Picaso, where many details
of the couple's life in common were exposed to the public. The artist was
unsuccessful., Private 1life, said the Court of Appeal of Paris, is a con-
cept which has a special meaning in the case of a man of world-wide fame,
who has never shunned publicity; the secrets revealed belonged not only to
him, but also to his mistress, and to reveal her part she could not avoid
speaking about Picasso. Moreover, the work is not scandalous, but throws
light upon a personality whose life is indissociably connected with his
work (Gazette du Palais 1966, 1. 39). In two recent actions concerning gos-
sip about a well-known actor, a Paris court stated that it is only excep-
tionally that an actor's activities outside the theatre are legitimate news:
damages amounting to considerable sums were awarded (Juris-classeur pério-
digue 1966, II, 14835), Finally, the husband of Mme Bardot, Mr. Sachs,
failed in a recent action for the seizure of a newspaper containing an ar-
ticle entitled "Sexy Sachs!" and_containing a. vast amount of gossip about
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the plaintiff. Mr. Sachs, the court states, had already been analysed in
numerous articles and had led a life inviting curiosity (Dalloz 1967. 182).
The tone of the decision is contemptuous. Thus the very great and the as-
siduous publicity seekers would be deprived of almost any privacy, at least
as long as the publication of private facts is not clearly malicious or
scandalous, However, the Picasso decision has not gone without criticism
in legal writing.

The "right of oblivion", successfully invoked in the American case
Melvin v. Reid was not recognized in a recent French case where the ageing
mistress of the famous murderer Landru had brought an action against a com-
pany which had produced a film on the life of that enigmatic, and undoubt-
edly public, character. The action was successful on another ground: the
actress impersonating the plaintiff exposed her nudity in a way which was
held to violate the plaintiff's reputation (Juris-classeur périodigue,
1966.11,14482), On appeal, the judgment was reversed, however. The Court
of Paris held that the publicity given to the plaintiff'!s private life by
court proceedings and books about the Landru case ~ publicity which the
plaintiff had not previously shunned - justified a representation which did
not involve umnecessary defamatory details {Le Monde, March 17, 1967)

4. Germany

138. German decisions on the disclosure of private facts follow with re-
markable consistency a number of principles- essentially identical to those
we have already summarized in respect of the unauthorized publication of a
person's likeness., It does not seem necessary, therefore, to set out at
any length the numerous cases decided.

Public characters may be represented in films or in writing, with
such true details as are neither defamatory nor elements of the sphere of
strict intimacy and with such imaginary details as are not deprecatory
(vide e.g. Gewerblicher Rechtsschutz und Urheberrecht 1960, p. 40), Where
politicians and other characters active on the public stage are concerned,
even their private life may be of public interest (Archiv fiir Urheber-,
Film-, Funk- und Theaterrecht, Vol.42, 1964, pn338), but it is only the
legitimate need for information about matters of public concern which can
be freely satisfied; gossip or sensational journalism cannot claim any
privilege (same review, Vol, 29, 1959, p.lO?)7 and although the defence
to"protection of legitimate interests" may be invoked to a large extent,
particularly in political journalism, even public characters have a "right
of oblivion": the publication, with a revealing text, of the picture of a
politician in the company of a woman with whom he had sinned, long ago, is
an unjustifiable invasion (same review, Vol. 41, 1964, P-3223n

The lesser objects of public curiosity are fair game only to the
extent strictly necessary for the information of the public; thus the
story of a girl who had eloped may be told, but there is no need to nams
her (Gewerblicher Rechtsschutz und Urheberrecht, 1965, p.256). '"Relative"
persons of contemporary history may be discussed only in so far as they
are connected with the event raising them to notoriety. and only as long
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as that event is in the newspapers; after six months, it has been held, a
woman involved in a scandal in this indirect way may claim the "right of
eblivion! (Neue Juristische Wochenschrift 1965, p. 2148).

5 Other Countries

139. The decisions will be mentioned here, which illustrate the trend to-
wards the recognition of a right of privacy on fairly weak statutory bases
in countries as different as Japan and Norway.

In & much-discussed Japanese decision (graciously communicated by
Professor Takayanagi; vide Mr. Ito in Law in Japan: an Annual, Vol. 1,1967),
relief was granted for the representation, in a film, of certain political
events in which the plaintiff had been involved; there were, i,a. scenes
representing disputes between the plaintiff and his wife. The court held
that some fairly narrow provisions of criminal law ("Peeping Tom" provi-
sions and the rules prohibiting interception of correspondence) were a
sufficient basis for the conclusion that Japanese law recognized a right
of privacy, Another interesting point was made: although it is not for the
court to judge in conflicts between the right of privacy and the liberty of
artistic expression, the quality -~ and the literary or merely scandal-
mongering ambitions ~ of a work must be taken into account in cases of this
kind, Finally, the court stated that conflicts between privacy and free-
dom of expression must be decided in casu,

In Scandinavia, a case (already referred to above) closely similar to
Melvin v, Reid gave rise to a famous decision by the Supreme Court of Nor-
way and to intense debate in Nordic law reviews(182)., A man once convic-
ted of participating in a murder had served his texm of imprisonment and
taken up a respectable life. A film was being prepared about the murder,
which had been a most sensational event some twenty years earlier. The
ex-convict obtained an injunction prohibiting the public showing of the
film (Norsk Rettstidende 1952, p,1217). The majority of the court held
that there existed, in Norwegian law, a general protection of the person-
ality in addition to those statutory provisions which granted relief on
certain points, The scope of this principle is uncertain, however; the
court inssisted on a number of particularities in the case at issue.

6. Conclusions on Use of Name and Likeness, Misuse of Words

or Other Expressions, and Disclosure of Private Facts,

140. The difficulty, when attempting to analyse the rules discussed above,
consists in finding a rational classification of cases, on which considera-
tions de lege ferends can be based. It is submitted that such a pragmatic
approach is rather more fertile than the declaration of general principles
in these cases, where there are present strong and legitimate interests
which are opposed to each other on decisive points, Generally speaking,
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the interests conflicting with that of being let alone are far more res-

pectable in these cases than in those concerning eavesdropping and physi-
cal intrusion, The foremost of these interests is freedom of expression,
information and debate,

Some elements of the problems facing us may be singled out, however,
as reasonably simple: the appropriation cases and those which involve
spurious, malicious or otherwise improper use of a person's name, likeness
or expression ., No legitimate interests would seem to be seriously threat-
ened by rules prohibiting such uses, and there seems to be some need for
rules on these points.

Such provisions, which need not be founded on such theoretical con-
cepts as an absolute right to a person's name or likeness or a "general
right of the personality", might include prohibitions against:

1) the unauthorized use of a person's name or likeness in advertising;

2) publishing words and similar expressions falsely described as the
words and expressions of a named person or-publishing words and expressions
of such person altered so as to express, on matbters of any importance, a
sense clearly different from the true one,

This, it is submitted, would be sufficient as far as a person's name
is concerned, As for the use of names in fiction, it might be useful to
add a rule to the effect that, when clearly intended to expose a person %o
contempt or ridicule, the use of that person's name to denote an imaginary
character is unlawful, but both the problems of producing sufficient evid-
ence and the wish to impose unreasonable restraints on literary creation
militate strongly in favour of leaving the problem to the existing rules
on defamation.

The use of a person's likeness raises somewhat different problems.
The positions of the legal systems considered are so different that it seems
improbable that a common solution can be found. ILeaving aside, for that
reason, the guestion whether the basic principle should be an exclusive
right or liberty to publish a person's likeness, we limit ourselves to
pointing out scome cases where it seems reasonable to prohibit such public-
stion;

3) where a person is represented in a place, e.g, his home, or in a
situation, in which he may reasonably claim to be left alone;

4) where the portrait is accompanied by such words, or appears other-
wise in such a context, as are clearly against the interests of the per-
son portrayed., Most cases of this kind would seem to fall within the de-~
finition of defamation, however,

Finally, in the interest of clarity and completeness, a fifth rule,
which is perhaps superfluous, might be added:

5) A person's name or likeness, and words or other expressions of a
person, may not be published in connection with an unauthorized disclosure
of private facts or so as to identify the person to whom such disclosure
relates,
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The disclosure cases pose the greatest problems., If the rules above
are adopted, the difficult problems relating to the distinction between
"public characters" of various kinds and ordinary citizens are avoided in
those legal systems which do not recognize a right %o a person's name or
likeness ag a general principle. Where disclosure is concerned, this dis-
tinction - involving a choice between the non-moralizing American and the
stricter BEuropean attitude to "news" - must be made. The author favours
the Luropean approach, although it seems extremely doubtful whether it is
possible to enforce it. As for the details in respect of "public" and "non-
public! character, the German principles, based on intense discussion and
solid judicial experience, seem able to give the best guidance,

* oK K K K K KK X
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2. Professor Savatier in Les M&tamorphoses &conomiques et sociales du
droit civil dYaujourd'hui, 3rd series, 2nd ed., 1959, p.5.

3. Cp. L. Brittan, in Tul L.R., Vol. XXXVII (1963), pp. 240 ff.

4, Vide E. J. Bloustein in N.Y., Univ. L.R., Vol. 39 (1964), pp.966 ff.

5, Vide W. L Prosser in Calif. L. R., Vol. 48 (1960), p. 384, note 6.

6. Op. Cit., pp. 385 fF.

7. Pavesich v. New England Life Ins. Co., 50 S.E.68 (1905).

8. Prince Albert v. Strange (1849) 2 De G. & Sm. 652, at p. 689.

9., For general surveys, vide Winfield in (1931) 47 L.Q.R, p. 23;
Gutteridge and Walton in (1931) 47 L.0Q.R. pp. 203 and 219; Brittan,
op., cit.; Yang, in (1966) 15 I.C,L.Q., p. 175.

10. Vide Tribunal civil de la Seine & August 1849 and Cour de Paris
10 December 1850, Dalloz 1351.2.1.

11. Vide already Paris 20 March 1826, Sirey 1827.2.155, Dalloz 1827.2.55.

12. Tribunal de la Seine 16 June 1858, Dalloz 1858.3.62.

13. This is not the place for theoretical controversy, but it should be
pointed out that when Dean Carbonnier states (Droit civil, 1lst vol.,
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Theaterrecht, vol. 30 (1960), pp. 54 ff.

Vide the Report of the Committee of Privy Councillors appeinted to
Inguire into the Interception of Communications, 1957, cmnd, 283,
and more recently Hansard's Parliamentary Debates, H.C., Nov., 17th

1966 (col. 635 f£f.).
Salmond, op.cit., p. 22.

Vide the Norwegian Bill (note 102 supra), p.38, and Oberlandg--
gericht Bremen, April 29, 1959 (in Betriebsberater 1959, p. 828).
Cf. Mr, Werhahn in Archiv fiir Urheber-, Film., Funk- und Theater-
recht, vol., 33 (1961) pp. 210 ff,

Vide the texts published in the Congress document referred to in
note 100 supra.

For a survey of the position, vide Mr, Davis in Montana L.R.,

vol. 27 (1966), pp. 179 £ff, An exhaustive 1list of decisions, books
and articles is given in the above-menticned Congress document
(note 100 above),

Mention should be made of the interesting study of Mr. Dobry,
"Wiretapping and Bavesdropping", in the Journal of the International
Commission of Jurists, 1958, where the questions discussed here

and in the following paragraph are dealt with in greater detail,

Vide Hansard's Parliamentary Debates, H,C., December 8, 1965,
col, 97.

Vide The Congress paper referred to in note 100 above,
Vide Davis, op.cit., pp. 184 ff,

Op.cit., p. 186,

Vide, e.g, Invasions of Privacy (Government Agencies), Hearings
before the Subcommittee on Administrative Practice and Procedure of
the Committee on the Judiciary, United States Senate, Part 4,
Washington, D.C,, 1966,

Vide Professor Nerson in Travaux de 1'Agsociation Henri Capitant,
Vol, XIIT, 1959-1960, pp. 79 f. with the references,

corefoen
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129,
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Vide Schonke-Schrdder, op.cit., pp. 1229 ff, (§ 300 Penal Code) ,
A general survey in Jescheck, op.cit., p. 551.

Vide Beckman et al, op.cit., Vol. 2, pp. 357 ff,; Skeie, Dem
norske Strafferett, Vol, 2, 2nd ed., 1946, pp. 129 ff,;
Krabbe, Borgerlig Straffelov, 4th ed., 1947, pp. 404 ff.

Vide, in particular, Welamson, Lakarsekretessen, Stockholm 1962,

Cf. Neue Juristische Wochenschrift, 1965, p.3%89 with the refer-
ences.,

Vide Bloustein, op.cit., pp. 997 f.
Skele,, op.cit., pp. 126 ff,
Krabbe, op.cit., pp. 596 ff,

For a recent survey of case law, vide Professor Kayser in Revue
Trimestrielle de droit commercial, 1959, pp. 10 ff,

Vide, e.g. Winfield, op,cit., p. 729.

For a survey of the results achieved by earlier case law, vide
Nerson, les droits extrapatrimoniaux (193%9), pp. 136 ff,

Vide, Tidskrift f6r Sveriges Advokatsamfund,l956, pp.l7 and 20;
1960, p.37; 1966 p.36., All these cases concerned obvious but
minor violations of the duty of secrecy and resulted in acquittal
or an admonition,

§§ 5 and 14 of the Monaco draft, 1954, Vide Tidskrift for Sveriges
Advokatsamfund, 1956, pp. 103 ff,

Vide Mr. Werhahn in Archiv fiir Urheber~, Film-, Punk- und Thea~
terrecht, Vol. 33 (1961), pp. 217 ff.

Vide the comparative survey in H, Nial, Banksekretessen, 2nd ed.,
Stockholm, 1959, pp. 5 ff. (Skrifter utg, av Svenska Bankfdre-

ningen, No, 78),

Nial, op,cit., p. 15,
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Vide K. L. Karst, "The Files - Legal Contrcls over the Accuracy aind
Accessibility of Stored Personal Data' (Law and Contemporary Problens,
Vol. XXXI, 1966, pp. 342 £f.)

In a couple of cases, the use of pictures of actresses in connection
with advertising for ladies’ hats was held unfalr because the customers
could be led to believe that the hats concerned were actually used by
the stars portrayed. Vide on the standards of Swedish advertising,

Mr, Tengelin in Den Sveaska Markneden, 1951, nos. 3 and 4, 1955, no.l.

For an interesting discussion of press ethics in Scandinavia, vide
Solumsmoen, Vaer Varson Redakidr, 0Oslo 1966, where the code of Norwegian
journalists is reproduced.

Vide Professopr Peters in Verhandlungen des 45, deutschen Juristentages,
1966, Vol. I, 3 a, ppo. 142 &F., and ¥, Davis in Montena L.R., Vol. 27,
1966, pp. 175 ff.

Landgericht Stuttgart, September 29, 1964 iNeue Juristische Wochenschrift,
1965, p. 595); vidc the criticism of Professor Peters, op. cit. p. 100,

Vide Gewerblicher Rechtsschutz uvnd Uprhebsrrecht, 1952, p. 4103 Archiv

flir Urheber-, Film-, Funk- und Theaterrecht, Vol. 31 (1960), p. 370:
Vol. 32 (1960), p. 85.

Verwaltungsgericht Neustadt, June 12, 1965, in Neue Juristische Vochen-
schrift 1965, p. 1934,

This survey is based on the German Bundesdrucksache 1237 (1959), pp.
119 ff.

Vide Professor Stoll in Verhandlungen des 45. deutschen Juristentages,

1964, Vol. I: 1, pp. 75 Ef.

Vide Bundesgerichtshof in Gewerblicher Rechtsschutz und Urheberrecht,
1962, pp. 105 and 324; 1963, p. 4803 1565, pp. 254 and 256 (cf.,
however, 1962, p. 211) and Neue Juristische Wochenschrift, 1965, p.2395.

Vide the discussion in the work cited in note 138 above and Mr. Harimann
in Neue Juristische Wochenschrift, 1964, pp. 793 ff.

Courts of Frankfurt and Karlsruhe in Neus Juristische Wochenschrifi, 1962,
P. 20623 Landgericht Minchen in Archiv fiir Urheber-, Funk-., Pilm-
und Theatcrrecht, Vol. 41 {(1964), p. 333,

Vide Gewerblicher Rechtsschutz und Uvheberrecht, 1956, p. 427; 1959,
p. 430,

Vide Archiv filir Urheber-, Film-, Funk- und Theaterrvecht, Vol. 26 (1938),
p. 366, and Vol. 28 (1959), p. 3u2.
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Gewerblicher Rechtsschutz und Urheberrecht, 1965, p. 551

Cases cited in note 143 above.

Winfield, op. cit., pp. 101 ff.

Professor Nipperdey in Archiv fiir Urheber-, Film-, Funk~- und Theaterrecht,
vol, 30 (1960), pp. 24 F.

Vide e.g. Gewerblicher Rechtsschutz und Urheberrecht, 1957, p. 296,

Nipperdey, loc. cit.

Dalloz , 1967, p. 181 with note by President Mimin.

A recent, very full survey of the problems related to the admissibility
of evidence in French, Italian, Spanish, Belgian and Swiss criminal pro-
cedure is given by Professor Nuvolone in Verhandlungen des 46. deutschen
Juristentages, 1666, Vol. I : 3 a, pp. 57 ff.

On criminal procedure, vide Professor Peters in Verhandlungen des 46.
deutschen Juristentageé?w$§l, I : 3a, pp. 93 ff. Among the numerous

decisions see Gewerblicher Rechtsschutz und Urheberrecht, 1956, p. u47;
1958, p. 6153 Archiv flir Urheber-, Film-, Funk- und Theaterrecht, Vol. 32
(1960), p., 362 and 367; Vol. 42 (1964), p. 32 9; Betriebsberater, 1959,
p. 828; Neue Juristische Wochenschrift, 1965, pp. 362, 595 and 1677,

Grénfors, Personlighetsskyddet och massmedia, pp. 20 ff.

An example: G. L. Davis in Montana L.R., Vol. 27 (1966), pp. 187 ff.

Parliamentary Debates, H., C., 1967, col. 1565 ff,

The Guardian, February 21, 1967.

Winfield in (1938) 47 L.Q.R., pp. 23 £f (at p. 39); Glanville Williams,

op., cit., p. 76

1.C.L.Q., Vol. 15, 1966, pp. 189 ff,

Vide Professor Stoll in Verhandlungen des 45. deutschen Juristentages,
1964, Vol, I : 1, p. 43, note 174,

Avant-projet de code civil, Premiére Partie, Paris 1955, pp. 235 ff.

(proposed provisions), pp. 75 ff (exposé des motifs).

Travaux de la Commission de réforme du code civil, année 1950-1951, Paris

1952, pp. 59 ff.

162, Op. cit., p. 60.
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Vide Mr. Lindon in Juris-classeur périodique, 1965.1.1887 in respect of
the stars of the entertainment world.

Vide the very detailed study of Professor Henkel on the criminal law pro-
tection of privacy, in Verhandlungen des 42. deutschen Juristentages,
1957, Voi. II, pp. 59-145, a* pp. 100 £,

Vide Professor Jescheck in Revue de s:ience criminelle et de droit pénal
comp2ré 1966, pp. 552 ff. ‘

In the same sense Mr. Slss in Festschrift flir Heinrich Lehmann, Vol, I
(1956), p. 205,

Neue Juristische Wochcnschrific, 1957, p. 524,

Vide Oberlandsgericht Minchen in Archiv £ir Urheber-, Film-, Funk- und
Theaterrecht, Vol. 29 (1959), p. 107.

Vide in particular the German Government Bill of 1959, pp. 11 f.

For a recent survey, vide Mr., Werhahn in Archiv flir Urheber-, Film-,
Funk- und Theaterrecht, voi. 23 (1961), pp. 205 ff.

Cf. Stoufflet, loc. cit. Vide, however, the American case Friedman v,

Cincinnati Local Joint Executive Board, cited by Dean Prosser (op. cit.,
p. 391, note 81), where a trade union was enjoined from using photographs
of customers crossing a picket line for purposes of retaliation.

Secret overhearing of telephone conversations by means of extension devices
or otherwise has usually been considered as normal business practice in
Germany. Vide Betriebsberater, 1959, p. 828, and Archiv flir Urheber-,
Film-, Funk- und Theaterrecht, Vol. 42 (1964), p. 173, end a recent survey
in Neue Juristische Wochenschrift, 1965, p. 2094,

For a good recent survey, vhich includes acdministrative law, vide Professor
Kayser in Revue trimestrielle de droit civil, 1959, pp. 10 ff.

Vide the survey and references in Carbonnier, op. cit., pp. 191 f.

Cf., however, Juris-classeur p8riodique, 1962,II,12763, where relief was
granted although the name was a common cne and the risk for confusion small.

For a very full survey, vide Savatier. le droit de l'art et des lettres,
(1953), nos. 211 ff.

For a recent survey, vide lir. Stcufflet, in Juris-classeur périodique
1957,1.1374.

Vide Mr, Stoufflet, op. cit., nos. 19 f,; Mr. Martin in Revue trimestri-
elle de droit civil. 1959, pp. 250 ff.

In the same sense, note signed Cl. ¥ - P,, Dalloz 1966. 566.
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Vide references in note 178 above, Mr. Lindon in Juris-c¢lasseur périodique,

1965.1.1887, and Mr. Sarraute in Gazette du Palais, 1966, 1. Doctrine,
pp. 12 ff,

On the particular risks run by persons whose words are recorded, vide
Mr. Neergaard in Juristen (Denmark), 196u4, Pp. 472 ff,

For a recent survey of privacy in Scandinavian legal discussion, vide
Professor L&gdberg in Festskrift till Hokan Nial, Stockholm 1966, pp. 358 ff,
(in particular pp. 375 ff.) Vide also Professor Andrenaes in Archiv Tip
Urheber-, Film-, Funk- und Theaterrecht, Vol. 30, 1960, pp. 30 £f; Arnholm,

Personretten (1959), pp. 80 ff; Mr. Daehlin in Ophavsretlige Perspektiver,

1954-1958, pp. 140 £f; Mr. Selmer in Nordiskt immateriellt rdttsskydd,
1955, pp. 1 ff; Frofessor Nelson in Svensk juristtidning, 1954, p. 21,






