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INTRODUCTION

THE PROMISE OF HUMAN RIGHTS YEAR

This is the second part of a Special Human Rights Year Issue of
the Journal. Like the first part (Volume VIII, No. 2), it contains a
series of studies written by eminent lawyers from different parts of
the world.

The greatest service that the authors of the articles in these two
volumes have done, is to demonstrate the fact that human rights are
no longer a stray collection of moral principles which ought to
influence the legislator. Every human right can be legally defined,
interpreted and implemented; human rights now form a coherent
body of law. While the Law of Human Rights deals with aspects of
Constitutional and Criminal Law, Jurisprudence and International
Law, it is itself a subject demanding comprehensive and separate
study. In some universities it is a separate branch of law; this is a
trend that needs encouragement.

Since the publication of the first part of the Special Human
Rights Year issue of the Jouwrnal in January 1968, three major
international conferences on human rights have taken place.

Two were non-governmental: the Geneva NGO Conference on
Human Rights (29th - 31st January 1968), whose General Conclu-
sions were published in Bulletin No. 33 (March 1968), and the
Montreal Assembly for Human Rights (22nd 27th March 1968),
whose Statement is published in this issue of the Jowrnal. The
Geneva NGO Conference consisted of 146 representatives of
seventy-six international organisations interested in different aspects
of human rights; it included representatives from all major non-
governmental organisations. The Montreal Assembly consisted of
some fifty individual experts on human rights issues. Both
conferences were representative of the different disciplines and were
by no means limited to jurists: they were also representative of
differing—and often conflicting—ideologies. These two conferences
were representative of the non-governmental sector as a whole.
Their conclusions, which were unanimous, and which coincided with
each other, can be taken as representing world public opinion as
distinct from governmental or bureaucratic opinion.

The third major conference was the International Conference on
Human Rights convened by the United Nations, held in Teheran
(22nd April - 13th May 1968). It consisted of 391 governmental
delegates representing 84 states. While Observers from a substantial
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number of non-governmental organisations attended the Teheran
Conference, they were not allowed to address it; they were, however
permitted to circulate written statements. Thus, the Conclusions of
the Geneva and Montreal Conferences were circulated to the
Teheran Conference.

There was a very marked difference between the approach of the
two non-governmental conferences and that of the governmental
conference at Teheran.

This difference epitomizes the growing conflict which has become
apparent in recent years between the consetvatism of most
governments in regard to human rights and the importance and
urgency which the non-governmental sector attaches to the more
effective protection of human rights. It is a clear indication that
public opinion is far in advance of the official governmental
attitude.

The two-non governmental conferences which were convened for
the purpose of making available to the governmental conference at
Teheran the considered and expert views of the non-governmental
sector, not unnaturally concentrated on the question of providing
effective implementation machinery for the protection of human
rights and fundamental freedoms. They were only too conscious
that twenty years after the adoption of the Universal Declaration of
Human Rights, there was as yet, apart from the regional machinery
provided by the Council of Europe and the Organisation of
American States, no international machinery to which an individual
or group of individuals whose rights had been infringed could turn
for protection. They therefore urged that the important task was the
setting up of implementation machinery at national, regional and
international level—preferably of a judicial nature—that could
afford some protection to the individual. Although representing
widely differing disciplines and ideologies, the non-governmental
conferences eschewed polemical discussions of the sharp problems
that divided the world and got to grips with the task of
recommending the setting up of implementation machinery.

Unfortunately, the governmental conference never came to grips
with the problem of implementation—despite the efforts of a few
delegations. It devoted most of its time to a repetition of current
political attitudes in emotive terms. An indication of the atmosphere
may be had from the fact that for the first few days of the
Conference no agreement could be reached even on the choice of
the Conference Officers (Vice-Chairmen, Committee Chairmen and
Rapporteurs); thus, from a working point of . view, the two
Committees of the Conference only began their work some six days
after the opening of the Conference. Even then, the discussions were
constantly side-tracked into polemics. It is possible that some
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delegations prolonged the polemical discussions so that the task of
implementation could never be effectively reached. The final
Proclamation of Teheran reflects the failure of the Conference to
make any real progress. It contains a series of unexceptional
declarations which could have been written and accepted by
_ everyone without any elaborate Conference. There is nothing new in
it, and no indication that governments realise the urgency of
providing effective international machinery for the protection of
human rights.

When the Conference terminated, some 18 resolutions, many of
them dealing with implementation, had not been reached. A blanket
resolution was then adopted inviting the Secretary General of the
United Nations to transmit these resolutions to ‘ the competent
organs of the United Nations for further consideration °. It is hoped
that they will receive serious consideration ultimately.

If the overall results of the Teheran Conference were disappoint-
ing, some useful work was done by it in regard to Women’s Rights,
Apartheid, Education and Economic and Social Rights. In all,
twenty-eight resolutions were adopted and some declaratory progress
was registered in these fields. In one very important field,—the
protection of human rights in armed conflicts—some concrete
progress was made. A Resolution sponsored by India, Czechoslova-
kia, Jamaica, Uganda and the United Arab Republic was
unanimously adopted (with two abstentions) drawing attention to
the inadequacy of the existing humanitarian conventions both as
regards their scope and effective application to the armed conflicts
which disgrace. our age. The resolution also calls for the
conventional protection of the victims of racist and colonial regimes
and the protection under international law of such victims who are
imprisoned and for their treatment as prisoners of war or political
prisoners under international law. In the operative portion of the
Resolution, the Conference:

1. Regquests the General Assembly to invite the Secretary General to study

(a) Steps which could be taken to secure the better application of existing
humanitarian international conventions and rules in all armed conflicts,
and

(b) The need for additional humanitarian international conventions or for
possible revision of existing Conventions to ensure the better protection
of civilians, prisoners and combatants in all armed conflicts and the
pﬂxibition and limitation of the use of certain methods and means of
warfare.

2.  Requests the Secretary General, after consultation with the International
Committee of the Red Cross, to draw the attention of all States Members of
the United Nations system to the existing rules of international law on the
subject and urge them, pending the adoption of new rules of international
law relating to armed conflicts, to ensure that in all armed conflicts the
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inhabitants and belligerents are protected in accordance with ¢ the principles
of the laws of nations derived from the usages established among civilised
peoples, from the law of humanity and from the dictates of the public
conscience °.

3. Calls on all States which have not yet done so to become parties to the
Hague Conventions of 1899 and 1907, the Geneva Protocol of 1925, and the
Geneva Conventions of 1949.

This Resolution is really worthwhile and may well be the most
valuable concrete result of the Conference. It is to be hoped that
top priority will be given to its implementation.

It is noteworthy that this important Resolution was no doubt
inspired by the sustained pressure of the non-governmental sector
for action in this much neglected area of human rights; it is the
area in which the most massive destruction of human life and rights
occur. Both the Geneva NGO Conference and the Montreal
Assembly had forcibly called for action in this field. The
International Commission of Jurists and other international
organisations have been pressing for such action for some
considerable time.

The next major event of Human Rights Year will be the NGO
Conference on Human Rights which is to be held in Paris on 15th-
19th September 1968. It will be the task of this Conference to
evaluate the results of the governmental Conference at Teheran, and
to chart the areas on which the non-governmental sector should
concentrate its efforts.

SEAN MACBRIDE S.C.

Secretary-General of the
International Commission of Jurists



HUMAN RIGHTS
THE UNITED NATIONS AND 1968

by

JoBN HUMPHREY *

Twenty years ago, in the night of December 10, 1948, the United
Nations adopted the Universal Declaration of Human Rights ‘as a
common standard of achievement for all peoples and all nations .
In commemoration of that unique event, 1968 is being observed
throughout the world as International Year for Human Rights. It is
an appropriate time, therefore, to ask what the United Nations has
done to promote respect for human rights. The answer is that it
has done a great deal. Whether it should have done more, and
whether what it has done should have been done better are quite
different questions.

1. United Nations Machinery

The history of human rights in the United Nations extends, of
course, beyond the two decades which followed the adoption of the
Declaration. The Charter was adopted twenty-three years ago, and
it is twenty-one years since Eleanor Roosevelt presided over the first
session of the Commission on Human Rights. The period before the
adoption of the Declaration is very important, for it was then that
the foundation was laid for everything that has happened since.

An essential part of this foundation was the Charter itself. One
of the most revolutionary innovations of the Charter and what
distinguishes it most sharply from any previous international
constitution was its attitude towards human rights. The Dumbarton
QOaks Proposals recommended that their promotion should be
included in the chapter on economic and social co-operation, ‘with
a view to the creation of conditions of stability and well-being
which are necessary for peaceful and friendly relations among
nations’. At San Francisco, the promotion of human rights became
one of the four or five stated purposes of the Organization, as
enunciated in Article 1 of the Charter; and other articles dealing

* Professor of International Law at McGill University. Formerly, Director
of the United Nations Human Rights Division (1946-1966).
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with human rights were included, the most important being Articles
55, 56 and 68. This was due chiefly to energetic lobbying carried on
by certain non-governmental organizations, to the attitude of certain
small countries and to the imaginative leadership of the United
States’ delegation which, once it had been impelled to act by the
voluntary organizations, was able to obtain the agreement of the
other sponsoring powers, without which the articles would never
have been adopted.

The Charter reflected, of course, the reaction of people
everywhere to the indescribable violations of the most fundamental
rights which had taken place in certain countries during and
immediately before the Second World War. Their effect was to
make the promotion of human rights a matter of international
concern, whereas they had traditionally been considered as coming
within a State’s domestic jurisdiction. This has been as radical a
development as has ever taken place in the history of international
law and international relations. It is enough to compare the Charter
with the Covenant of the League to realize its revolutionary
character.

No attempt will be made here to analyse the human rights
articles of the Charter.! It can be said, however, that they firmly
established human rights as a proper subject for discussion and at
Jeast general recommendation by the United Nations (including the
General Assembly, the Economic and Social Council, and the
Trusteeship Council), that they provided for the creation of a
Commission on Human Rights, 2 and that they pledged all Member
States ‘to take joint and separate action in cooperation with the
Organization * for the achievement of universal respect for human
rights, 3

The Charter could have taken a stronger stand, and it is a pity
that it did not. It could have spoken of the ‘protection’ of human
rights instead of their ‘promotion’, and it could have included an
International Bill of Rights, as was strenuously proposed by several
of the smaller countries. It could have given the Human Rights
Commission the status of a Council in direct relationship with the
General Assembly; and, like the Constitution of the International
Labour Organization, it might have created some international
machinery for the enforcement of human rights. Notwithstanding
these relative deficiencies and the fact that it nowhere defines the
human rights and fundamental freedoms of which it speaks, the

11 have done this in the chapter which I contributed to Luard (ed.) T%e
International Protection of Human Rights ( London, 1967 ).
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Charter is—in the context of its historical environment—a really
remarkable achievement and has served as the constitutional basis
for everything that the United Nations has done since in relation to
human rights. It might well have been otherwise. The World
Revolution of ‘rising expectations’ and other historical develop-
ments would have forced the Organization to concern itself with
human rights even in the absence of these constitutional provisions;
but the difficulties would have been far greater and the result might
have been quite different. It is possible that there would never have
been a Universal Declaration of Human Rights or, indeed, a
Commission on Human Rights.

The second important development before the adoption of the
Declaration was the creation of a number of institutions. The
General Assembly, the Economic and Social Council, the Trustee-
ship Council, the Commission on Human Rights, and the
Secretariat were part of the structure created by the Charter. To
this were soon added the Commission on the Status of Women, the
Sub-Commission on the Prevention of Discrimination and the
Protection of Minorities, and the Sub-Commission on Freedom of
Information and of the Press. In the Secretariat a Division of
Human Rights was created. All of these were meant to be, if not
permanent, at least to have a continuing existence. There were also
various ad hoc arrangements like the United Nations Conference on
Freedom of Information of 1948. Later there were to be many
more. In addition, there were the various bodies created by the
Specialized Agencies (particularly the International Labour Organi-
zation) and, later, by regional international organizations.

Institutions soon develop a life of their own, a rule to which
these new bodies were no exception. In spite of the fact that they
consisted of government representatives, even the two Commissions
(particularly the Commission on the Status of Women, which
almost immediately became a pressure group presuming to speak
for the women of the world) soon developed an esprit de
corps—and it might even be said a vested interest which quickly
became a factor in ensuring that the United Nations would not turn
back from the road which it had so dramatically taken at San
Francisco. Once such bodies have been set in motion, it is very hard
to curb their activity and a fortiori to eliminate them. When the
members of the bodies act not as representatives of governments
but in their personal capacity, they tend to take on an even more
independent life. An incident in the history of the Sub-Commission
on the Prevention of Discrimination and the Protection of
Minorities illustrates the point. Largely because the Sub-Commis-
sion was taking its mandate too seriously, particularly by reviving
the issue of the international protection of minorities (which most
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governments wanted to bury notwithstanding their lip service to the
matter in the General Assembly), the Economic and Social Council
decided, in 1951, to abolish it; but public reaction (for the
development of which the Sub-Commission was in part responsible)
was so strong, that, at the next session of the General Assembly the
Council was asked to reconsider its decision, and the Sub-
Commission was able to undertake a new programme which has
more than justified its existence. The Sub-Commission on Freedom
of Information and of the Press was less fortunate. Also abolished
by the Council in 1951, partly because it had gained the animosity
of professional journalists in the West by its insistence that freedom
and responsibility go together, it found no supporters in the General
Assembly to take up its cause. One result of this is the highly
unsatisfactory record of the United Nations in relation to the
problem. Had the Sub-Commission on Freedom of Information and
of the Press been given the same opportunity to demonstrate its
usefulness as was given to its sister sub-commission, it is reasonable
to believe that it would have been equally successful and that the
United Nations’ progress in this field would have been more
significant.

I have said that the Charter should have given the Human
Rights Commission the status of a Council. In some respects this
development is coming about informally. More and more the
Commission acts under the mandate and as the agent of the
General Assembly—at times indeed as a drafting committee for the
Third Committee. This is a healthy development because, by and
large, the Economic and Social Council, preoccupied by economic
problems, has been an obstacle rather than a help to the
Commission and the human rights programme. In other cases, as in
the drafting of the Universal Declaration of Human Rights, its role
has been little more than that of a post office. The development
cannot be formalized however, without an amendment to the
Charter which, in present circumstances, is most unlikely.

Enough has probably been said to establish the fact that the
United Nations was endowed with a constitutional and institutional
base on which it could build. I now turn to the uses to which this
base has been put, dealing first with a number of specific rights and
groups of rights.

2. The Status of Women

Since it is difficult to establish any hierarchy of values in such
matters, I will begin at random with the status of women. A reason,
if one is needed, could be the relative success of the Organization in
dealing with the subject.
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Although the Charter does not define human rights and
fundamental freedoms, its position in the matter of the equality of
the sexes is clear. Not only does its preamble specifically refer to
‘the equal rights of men and women’, but discrimination based on
sex is condemned at various points.

One of the first acts of the Economic and Social Council was to
establish a Sub-Commission on the Status of Women under the
Human Rights Commission. At its second session, however, the
Council decided to give it the rank of a commission. This decision
to break the organic relationship with the Human Rights
Commission was criticized at the time because it was said to be
inconsistent with the fact that the rights of women are human
rights. Some women even said that the decision was in itself
discriminatory. In practice, however, the Commission’s record has
fully justified the decision. Any advantage, moreover, that might
have accrued from the fact that members of sub-commissions act in
their personal capacity and not, as in the case of commissions, as
representatives of governments has been balanced by the attitude
which both governments and the members of the Commission have
taken towards the Commission’s work. The Commission on the
Status of Women is one of the most highly integrated bodies in the
United Nations, representing on the whole functional rather than
national interests.

In the early years, the Commission was chiefly concerned with
the legal and political rights of women; but it now devotes much of
its time to economic and social values and is particularly concerned
with the position of women in the economically under-developed
countries. This change in emphasis has increased its usefulness and
its prestige; for it is in these countries that the condition of women is
still a particularly acute problem. It is possible indeed that many of
the other problems facing these countries will not be solved until
there has been a radical improvement in the position of women.
Over-population may be mentioned as an example. Improving the
status of women is therefore something to be pursued not only for
its own sake but as an instrument for achieving other purposes.
Had this simple truth been perceived earlier, relations between the
Commission on the Status of Women and its parent body would
have been both easier and more serious, and the Commission would
have had more cooperation from the Secretariat.

The Commission undertook the preliminary drafting of a
number of international conventions, which were adopted by the
General Assembly and are now in force, including a convention on
the political rights of women, another on their nationality, and one on
consent to marriage, the minimum age for marriage and registration of
marriages. There are also, of course, the pertinent articles of -the
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Universal Declaration of Human Rights and of the two Covenants
on Human Rights* to the drafting of which the Commission
contributed. More recently it drafted a Declaration on the
Elimination of Discrimination against Women, which was adopted by
the General Assembly on November 7, 1967. Equally important,
perhaps, has been the documentation prepared by the Secretariat
and the discussions which have resulted from it, as elements in the
development of a new international awareness of the importance of
the question and in the undoubted general acceptance of new stan-
dards and values. Finally, the Commission has stimulated the Special-
ized Agencies, particularly the International Labour Organization,
to devote more attention to the question. Relations between the
Commission and the International Labour Organization have been
especially close.

3. The Prevention of Discrimination and the Protection of Minorities

I have referred to the violation of human rights during and
immediately before the Second World War to which the human
rights provisions of the Charter were a response. The worst of these
violations involved discrimination on racial, religious or political
grounds. Against such a background, the circumstances under which
the Sub-Commission on the Prevention of Discrimination and the
Protection of Minorities was created were almost commonplace.
The delegation of the United States in the Human Rights
Commission had proposed the creation of a Sub-Commission on
Freedom of Information and of the Press. When the matter came
before the Economic and Social Council, delegates from the Soviet
Union said that it was just as important to prevent discrimination
and protect minorities as it was to promote freedom of information.
‘Even in the most highly developed countries’, their representative
said, ‘rights of minorities are not respected’. The Council then
authorized the Commission to create three sub-commissions: one on
freedom of information, one on the prevention of discrimination,
and another on the protection of minorities. The Commission
decided, however, to include the last two functions in the mandate
of a single sub-commission.

The Sub-Commission on the Prevention of Discrimination and
the Protection of Minorities was to have a stormy history. As
already noted, the Council decided in 1951 to abolish it and it was
saved only by the intervention of the General Assembly. Many of

40n Civil and Political Rights, and on Economic, Social and Cultural
Rights. For the texts of the two Covenants see Journal of the International Com-
mission of Jurists, Vol. VIII, No. 1, pp. 52-80.
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the Sub-Commission’s difficulties, especially in its early years, were
caused by the confusion of functions implicit in its mandate; for the
protection of minorities is quite different from the prevention of
discrimination. To protect minorities (which need not necessarily be
numerical minorities) is to help them to preserve and maintain
characteristics to which they attach value and which they wish to
preserve. It is in a sense a disintegrative process and the very
opposite to assimilation. To prevent discrimination on the other
hand, is to ensure that all groups and individuals are treated equally
in all essential respects, insofar as they want equal treatment. This
is not to say that the two functions are incompatible; but to
assume that all that is required to promote human rights is to
ensure that everyone is given the equal enjoyment of those rights is
obviously wrong. There is a human right to be different, and in
certain historical and political contexts this may involve more than
mere equality.

The international protection of minorities has a long history. It
is sufficient to recall here that the concept was basic to the
Versailles peace settlement and that the League of Nations was
given important responsibilities in the matter, Through no fault of
the League, the system established by it for the protection of
minorities soon fell into disrepute—partly because it was discri-
minatory in that it did not apply to all countries, but mainly
because it was abused by the Nazi Reich. After the Second World
War, moreover, effective international power fell into the hands of
countries which were chiefly interested in assimilating their
minorites so that there was no disposition to continue the League
machinery. There was no mention of the protection of minorities in
the Charter. Equally significant, the General Assembly refused to
include an article on the matter in the Universal Declaration of
Human Rights. But the same countries which refused to recognize
the principle .continued, in order to dodge the issue, to pay lip
service to it, with the result that the Sub-Commission was
importuned by requests from the General Assembly to pursue its
studies on the matter. It was because the Sub-Commission loyally
attempted to carry out its mandate that, as already noted, the
Council attempted to abolish it in 1951; the Sub-Commission
continued its studies in this field, however, until 1955, when the
Secretariat informed it that because of the attitude of higher bodies,
it would not -prepare a study on ‘the present position of minorities
in the world’. The Sub-Commission then decided to concentrate on
the prevention of discrimination and to defer further work on the
protection of minorities until the Commission should give it special
further instructions in the matter; this the parent body has never
done.
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There has recently been some change in attitude towards
minorities. In 1965, the Secretariat organized in cooperation with
the government of Yugoslavia a seminar in Ljubljana on the multi-
national society; in 1966, the General Assembly adopted the
International Covenant on Civil and Political Rights, which by Article
27 gives minorities, in very general terms, the rights ‘to enjoy their
own culture, to profess and practise their own religion, or to use
their own language’, but does not impose on States Parties any
obligation to provide the means necessary to these ends; and in
1967, the Sub-Commission decided to give ‘thorough consideration
in the context of the subject of the protection of minorities’ to the
conclusions of the Ljubljana seminar. But it seems unlikely, that
there will be any significant developments in the matter in the near
future. For one thing, the governments of most of the new Member
States of the United Nations are, as part of their preoccupation
with nation-building, more likely to want to assimilate their
minorities than to encourage their continued distinct cultural
existence.

So that, apart from the doubtful value (having regard to its
great generality) of article 27 of the Covenant on Civil and Political
Rights, the United Nations has done very little to create machinery
or establish norms for the protection of minorities, This, however, is
less a reflection on the United Nations and its constitutional
capacities than a consequence of political motivations which
determine the policies of governments.

In the matter of the prevention of discrimination, the
achievement of the United Nations and of the Specialized Agencies
has been more positive. Not only have they adopted a number of
conventions and declarations, in the drafting of which the Sub-
Commission played a substantial role (including the important
Convention on the Elimination of All Forms of Racial Discrimina-
tion), but the Sub-Commission has conducted a series of useful
studies in the matter. One of these studies, that on discrimination in
education, gave birth to the UNESCO Convention on the same
subject.

The Sub-Commission now faces another crisis. Since it has
nearly exhausted the list of possible studies on discrimination, the
question arises as to what it will now do. Two years ago, the
Economic and Social Council gave it a new and potentially
important function in the field of implementing human rights: that
of examining the periodic reports of governments on human rights.
But the Sub-Commission failed to respond to its new responsibilities
and, in 1967, the Council made other arrangements. It has been
suggested that the Sub-Commission might become the expert body
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of the Commission with competence to assist in a variety of matters
not necessarily related to discrimination or minorities.

4. Freedom of Information

Once it has been said that United Nations efforts to promote
freedom of information have been characterized by failure, little else
remains to be said. The work began bravely enough. We have
already seen that one of the first acts of the Commission on Human
Rights was to create a Sub-Commission on Freedom of Information
and of the Press; and, in 1948, the Organization sponsored the
United Nations Conference on Freedom of Information, which, on
the day its Final Act was signed, any objective observer would have
called a success. Both of these initiatives soon came to grief. It is
impossible to consider here all the reasons for this result; but two
of the most important can be mentioned: the negative attitude of
professional journalists in the Western World, who are inclined to
regard freedom of information as an absolute right to gather and
impart information without responsibility and without regard to the
right of the public to receive information;® and the equally irrespon-
sible position taken by those governments, unfortunately in the
majority, which control the press and other information media and
use them as instruments of policy. Nothing further will be added
here to the sad story of the Sub-Commission, except to make the
obvious suggestion that one practical and simple way to put new
life into freedom of information in the United Nations and to
recover some of the enthusiasm of 1948 would be to revive the Sub-
Comumission.

Something more has to be said, however, regarding the 1948
Conference. Had all the ‘ plenipotentiaries’ representing governments
at the Conference had full power to sign the three draft conventions
approved by it (as some of them had) the conventions might be in
force today. As it was, the Final Act of the Conference with the
draft instruments and recommendations contained in it was sent to
the General Assembly through the Economic and Social Council for
further action. There then began a campaign to amend the draft
conventions, which was so successful that the texts became
unacceptable to their original sponsors. Today, twenty years later,
only one of them, the Convention on the International Right of
Correction, is in force; agreement on the other two is as remote as
it has ever been since the Conference. There remain, however, two
important United Nations achievements in the matter of freedom of

5 See article 19 of the Universal Declaration of Human Rights.
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information: the adoption by the General Assembly in 1948 of
Article 19 of the Universal Declaration of Human Rights, and in
1966 of Article 19 of the International Covenant on Civil and
Political Rights.

5. Implementation of Human Rights

A more exhaustive analysis of the work of the United Nations
relating to human rights would also deal with such matters as
slavery (in respect of which a convention was adopted in 1956 at a
conference where the plenipotentiaries did sign the instrument),
forced labour, the self-determination of peoples and colonialism,
and such specific issues as apartheid. Such an analysis cannot be
attempted here. Something must be said, however, about three
instruments which between them cover the whole field of human
rights: the Universal Declaration adopted in 1948, and the two
Covenants adopted in 1966.%

It is the adoption of the Declaration which the world is
celebrating in this International Year for Human Rights. The
Declaration is not a treaty, having been voted as a resolution of the
General Assembly; but it nevertheless represents a very large degree
of international agreement—which is not to say that it is binding on
States for this reason alone. There were no votes cast against it and
there were only eight abstentions. With the exception of South
Africa, all of the abstaining States? have by their subsequent
conduct and statements in the United Nations made it clear that
they recognize the status of the Declaration as embodying the
standards to be pursued by the Organization and Member States.
From the wealth of evidence that could be produced in support of
this assertion, reference need only be made to two facts. Article 7 of
the Declaration on the Granting of Independence to Colonial
Countries and Peoples, which was adopted by the General Assembly
in 1960 and for which all the Member States which abstained on
the Declaration with the exception of South Africa voted, says that
‘all States shall observe faithfully and strictly the provisions of the
Universal Declaration of Human Rights’;® and, in 1963, the
Assembly used similar language when it adopted the Declaration on
the Elimination of All Forms of Racial Discrimination.

The Declaration has, in the twenty years since its adoption,
acquired a moral and political authority which is second only to

8 See above: p. 6, note 4.

7 Byelorussian S.S.R., Czechoslovakia, Poland, Saudi Arabia, Ukrainian
S.S.R., Union of South Africa, U.S.S.R. and Yugoslavia.

8 This was confirmed by the Security Council in its resolution on Portuguese
overseas territories in 1963.
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that of the Charter itself. It has had a catalytic effect not only on
the thinking of our time but on events. As a legal catalyst, its
impact may be partly measured by the international conventions
which it has inspired, the national constitutions which incorporate
its provisions, the legislation implementing it in national systems,
and the influence which it has had on courts. Indeed, its impact and
the universal acceptance of its standards have been so great that
international lawyers are beginning to say that it has now become
part of customary international law and is therefore binding on all
States. Small wonder that it has been called the greatest
achievement of the United Nations! °

The Declaration however, and this is its weakness, contains no
provisions for its implementation. This was not the only reason why
the Human Rights Commission decided to draft an international
convention or conventions on the matter, because at that time the
Declaration was not meant to be a binding instrument. To make its
norms binding on States, it would be necessary to incorporate them
in a treaty or treaties. But the chief raison d’étre of the Covenants,
as they came to be called, was to provide some international
machinery for implementation, the third element in the Inter-
national Bill of Rights contemplated by the Commission.

This strategy may have been bad. A more imaginative approach
might have been to concentrate on the Declaration, using every
means to increase its authority and to exploit inherent powers under
the Charter to provide machinery for its implementation. It should
perhaps have been foreseen that the work on the Covenants would
be a long drawn-out process and so fraught with difficulties that the
result would be substantively weaker instruments, which might even
have undermined the authority of the Declaration.

In any event, as things have turned out, and having regard to
the authority which the Declaration has acquired over twenty years,
the chief justification and value of the Covenants, as adopted by the
General Assembly in 1966, must be measured by the provisions
which they make for implementation. From an analysis of these
provisions 1° it would appear that they are relatively weak. Indeed
they come as an anticlimax to so many years of endeavour. Neither
Covenant contains any mention of the International Court of
Justice or of any other form of judicial settlement or indeed of
arbitration. The Covenant on Civil and Political Rights depends for

9 For a study on the status of the Declaration in international law, see.
Louis B. Sohn: The Universal Declaration of Human Rights, in Journal of the
International Commission of Jurists, Vol. VIII, No. 2, Special issue for Human
Rights Year, 1968, part one, p. 17.

191 have made such an analysis in a report to be delivered at the Fifty-
Third Conference of the International Law Association.
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its implementation on reporting and conciliation, the Covenant on
Economic, Social and Cultural Rights on reporting alone; and, as
devised by the instruments, even these procedures are weak. They
are weaker even than those provided for by the 1965 Convention on
the Elimination of All Forms of Racial Discrimination and
considerably weaker than those contemplated by the Commission
on Human Rights in 1954.

The crux of the implementation problem in the matter of human
rights is, obviously, the status of the individual and of groups. If
States alone have a right of access to the implementation
body—and this is true irrespective of the powers of that body—little
use will be made of the machinery; and even when it is used, the
tendency will be to politicize issues. Governments, particularly in a
bi-polarized world, are unlikely to hale friendly governments before
an international tribunal on a human rights issue, although they are
only too likely to do this if they can embarrass an unfriendly
government. The fact is borne out by the experience of the
International Labour Organization and the Council of Europe.
What is needed is some machinery to which individuals will have
access. Under the Racial Discrimination Convention the conciliation
machinery can be made available to individuals at the option of the
States Parties in respect of persons within their jurisdiction; but the
Covenant on Civil and Political Rights (the point does not arise in
respect to the other Covenant which depends only on reporting)
relegates the matter of individual access to an Optional Protocol.

The implementation procedures established by the Covenants
would appear even weaker were one to compare them with those of the
European Convention on Human Rights. Enough has probably
been said, however, to make the point that if the Covenants are to
be judged by their provisions for implementation, they fall below
the expectations of 1948.

Fortunately, this is not the last word that can be said on the
matter. For there are a number of other ways in which the norms
established by the Declaration and the Covenants can be
implemented internationally. One of these is the system for periodic
reporting in the matter of human rights, first set up by the
Economic and Social Council in 1956 and which, although not on a
treaty basis, applies to all Member States of the United Nations.
The system has not worked too well, but it has potentialities; and if
the Council were to create an independent committee of experts,
organized possibly along the lines of the IL.O. Committee of
Experts (appointed by the Governing Body to examine and report
on the annual reports made by governments under article 22 of the
I.L.O. Constitution), it could become a very effective instrument of
implementation. Secondly, the Human Rights Commission and its
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Sub-Commission on the Prevention of Discrimination have for a
number of years been conducting studies, which are really global
surveys, of specific rights and groups of rights. The studies have
suffered by their excessively official character and the fact that the
information in them reflects the de jure rather than the de facto
situation in the various countries. These studies would be more
useful, and indeed become an important factor in implementation, if
means could be found (possibly by enlarging the role of non-
governmental organizations in their preparation) for increasing their
factual and critical content.

Finally there is the proposal, recently approved by the
Commission on Human Rights and the Economic and Social
Council and now on the agenda of the General Assembly, that the
latter appoint a High Commissioner for Human Rights. Such an
official, if a person of the proper stature, wisdom and impartiality,
could become a very important factor indeed in the effective
implementation of human rights. His primary function would be to
advise various United Nations bodies and governments in their
efforts to promote respect for human rights, but through the
instrumentality of his annual report to the General Assembly he
could also bring pressure to bear on governments to observe the
standards set by the Declaration and other instruments. Finally, he
would have access to all communications concerning human rights
addressed to the United Nations, including those containing
complaints by individuals and groups against governments, and
could bring them to the attention of those governments.

There are still other ways in which, under powers already
provided by the Charter, the United Nations can promote the
enforcement of agreed standards in the matter of human rights. One
of these is, of course, the ventilation of issues in the General
Assembly, as in the matter of the racial situation in Southern
Africa, and the adoption by the Assembly on an ad hoc basis, of
resolutions which may or may not contribute to a solution. Another
is to dispatch fact-finding missions to specific areas, as in the case
of the mission which went to Vietnam in 1963 to inquire into
allegations that the Diem Government was persecuting the Buddhist
community. Still another is the education of public opinion, in the
final analysis perhaps the most important of all.

There may be methods other than those described above still
untried. Eventually, however, the United Nations should aim to
establish an implementation system at least as strong as the one
operating in the Council of Europe for the European Convention
on Human Rights. The aim should be to give to every individual a
right of direct access to an International Court of Human Rights
with universal jurisdietion.



THE INTERNATIONAL SOCIAL ORDER
AND HUMAN RIGHTS

by
FELIPE HERRERA *

The Universal Declaration of Human Rights of 10 December
1948 was a solemn protest against the brutality, the oppression and
the terrible consequences of extremism during the Second World
War. It drew its inspiration, however, from deeper historical sources
and is, in its own right, a particularly important milestone in man’s
long, slow progress towards the fulfilment of his dignity and the
general acceptance of essential values. It recognizes that respect for
national and individual rights is a vital prerequisite for attaining
lasting peace and justice.

The Declaration expands and clarifies the philosophical prin-
ciples on which the Charter of the United Nations is based, and
which justify its existence. These principles presuppose a funda-
mental truth, that the preservation of peace between nations and the
stability of an international organization capable of maintaining
peace can ultimately only be attained if all human beings in every
part of the world are able to exercise their fundamental freedoms
and are guaranteed their inalienable rights. All too often in history
the systematic suppression of human rights and freedoms has been
accompanied by explosions of fanaticism in foreign policy. It is
well-known that governments which show no respect for the rights
of their own citizens care little for those of other peoples or nations
and usually aim to achieve their international objectives by threats
or by force.

The Declaration reflects the prevailing ideas of Man in the
mid-twentieth century, and enlarges the scope of earlier declarations
whose object was the complete and spontaneous realization of his
age-old aspirations and destiny. Protection must therefore be
accorded not only to civil and political rights, but to economic,
social and cultural rights also. According to Article 22 of the
Declaration, every member of society, as such, is entitled, ‘in
accordance with the organisation and resources of each state to such
rights as are indispensable for his dignity and the free development
of his personality’. This goal is to be attained through national
effort and international co-operation. Thus, conditions of work and

* President of the Inter~-American Development Bank.
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the universal right to leisure and family security, the right of parents
to choose their children’s education, the right to participate in
cultural life and to share the benefits from national scientific
advancement are all considered to be essential threads in the
delicate fabric of world peace.

Twenty years have passed -~ twenty years in which events have
followed each other in rapid succession; twenty years, in which the
domain of nuclear physics has been conquered and discoveries made
on our planet which had hitherto not been imagined; the other side
of the moon has been photographed and the mysteries of outer
space penetrated; cybernetics have transformed technology and
revealed unexpected possibilities for benefiting mankind through the
advancement of science; the old balance of power has been
readjusted and scores of new communities have been founded with
their future in their own hands. These twenty years represent more
than a century of achievement. Now, as they draw to a close, a new
era is beginning. An era in which we are witnessing the birth of a
multitude of new ideas from which the world can draw inspiration,
an era of magnanimity and ruthlessness, of hopes and fears, of faith
and doubt; an era which will inevitably bring with it prospects of
noble and challenging adventure.

There is nothing in this era that detracts from the validity of the
Universal Declaration of Human Rights. It will remain a changeless
creed of brotherhood and understanding for the human race.

However, there is a great contrast between the Declaration’s
high ideals and the realities of power politics. The interdependence
of mankind’s freedom and well-being with international peace and
security is fully recognized; nonetheless, the principle that guides
relations between states is national sovereignty. Article 2 (7) of the
Charter provides that, when matters essentially within its domestic
jurisdiction are involved, each state is entitled to take action free
from outside intervention and to control its own affairs in absolute
independence.

It was for this reason that, when the Declaration was being
drafted, such great care was taken to emphasize its purely
declaratory nature and to avoid mentioning any compulsory
obligations. Consequently, it does not call upon Member States of
the United Nations to give effect to the list of rights by enacting
laws or adopting other appropriate measures, but merely holds
these rights up as standard objectives to guide peoples and
governments, recommending them ‘to publicize the text of the
Declaration and to cause it to be disseminated, displayed, read and
expounded principally in schools and other educational institutions’.

Nevertheless, the Declaration’s position as the rallying point for
international effort towards the ultimate goal of the brotherhood of
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man is not weakened. In fact, it is reinforced; for the Declaration
now represents a consensus of opinion in as a complex a forum of
deliberation and resolution as the United Nations General
Assembly, the meeting place of so many ideologies and cultures,
where even the definition of human rights is subject to political
considerations.

Equally, it is difficult to imagine a state being prepared, of its
own accord, to submit to the decision of an international tribunal
with jurisdiction to inquire into the safeguards that the state affords
its own citizens, when it could rely on the old and safe reply that
the matter lay within its domestic jurisdiction. Clearly though, a
world community which is really concerned with respect for human
rights and fundamental freedoms must be able to help man in his
fight against oppression and play its part in the readjustment of the
fine balance between liberty and individual values on the one band
and the state’s authority and interests on the other.

One of the outstanding merits of the Declaration is that such a
conflict ceases to be insoluble. Once human rights and fundamental
freedoms are set out in everyday language to form a comprehensive
body of philosophical statements with tremendous instructive
potential, their international realization and protection can be
brought about by means of treaties containing reciprocal uander-
takings and providing adequate implementation machinery.

That was precisely the view of the United Nations’ Commission
on Human Rights, which immediately undertook the preparation of
the International Covenants on Economic, Social and Cultural Rights,
and on Civil and Political Rights with an Optional Protocol. The
countless problems and difficulties which faced the Commission in
its task can be imagined from the fact that it was not until the
twenty-first Session of the United Nations General Assembly, after
eighteen years of hard work, thorough consultation and debates
without number, that the Covenants were finally approved. It
should be added that so far only twenty-seven countries have signed
the Covenants and fourteen the Optional Protocol.

Nevertheless, it would not be right to belittle what has already
been achieved. It should be placed on record that the purely
theoretical stage has been passed, that enunciation has become
realization. A state which ratifies the Covenants is not necessarily
prepared to allow an international authority to examine the entirety’
of its relations with its own citizens; but it is willing to agree with
other states on a common policy towards individuals, and to
consider the establishment of collective procedures for safeguarding
the policy, which might even imply an interference in its internal
affairs. All the elements for an efficient co-ordination in the field of
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human rights between international and national authorities are thus
now present.

It would seem likely that progress towards multinational
protection of human rights will be more rapid on the economic,
social and cultural front than on the civil and political front. Civil
and political rights depend entirely on the will of individual states;
the Covenant on Civil and Political Rights therefore calls on the
contracting parties to grant such rights immediately and uncondi-
tionally, thereby accentuating difficulties in the transitional period
and creating greater reluctance and resistance to the idea of
surrendering state sovereignty. .

Economic, social and cultural rights depend not only on
decisions by the individual state, but also on outside factors, many
of which are beyond the control of governments and even of
nations themselves. Consequently, in the Covenant on Economic,
Social and Cultural Rights, states agree that their policies will be
directed towards the eventual enjoyment of such rights by the
people living within their jurisdiction. For these rights to be
universally recognized, therefore, states must take collective action
to this end; this in turn will lead ultimately to the establishment of
an international community based on justice with the vitality
necessary to secure lasting peace.

Current events provide constant evidence, of an often negative
and usually violent kind, that a vast, complex and well-established
socio-economic system transcending national boundaries is a vital
factor in achieving international stability. This implies a further
derogation from the classical doctrine of sovereignty. In the world
of today, however, this doctrine, under which each state is the sole
judge of its own acts, is becoming increasingly unrealistic.

It is for this reason that, in line with present needs and
prevailing thought, constitutions which have been promulgated or
amended since the Second World War have subjected national
sovereignty to limitations under international law and morals, for
the sake of securing universal well-being and justice.

The Italian Constitution expressly declares * that Italy ‘accepts,
subject to reciprocity from other states, such limitations of its sover-
eignty as are necessary for the establishment of a system securing
peace and justice among Nations’. In the same way, ‘subject to
reciprocity, France accepts such limitations of its sovereignty as are
necessary for establishing and maintaining peace’.?2 Under the terms
of its Basic Law,?® the Federal Republic of Germany, ‘in order to

1 Article 11.
2 Para. 15 of Preamble (still in force) of 1946 Constitution.
3 Article 24(2).
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preserve peace, ... may join a system of mutual collective security;
in doing so it will consent to those limitations of its sovereign
powers which will bring about and secure a peaceful and lasting
order in Europe and among the nations of the world’. Under the
Netherlands’ Constitution, ‘by or in virtue of an agreement, certain
legislative, administrative and judicial powers may be conferred on
organizations based on international law’.X

There can be no doubt that a new era is dawning in which the
law of interdependence will be supreme. It is already difficult
enough for governments — if peace is to be preserved and a new
lasting world order established — to look after the vital interests of
their people without taking into account and respecting international
interests. It can therefore be assumed that ratification of the Interna-
tional Covenant on Economic, Social and Cultural Rights will be a shor-
ter and less arduous process than its negotiation. Nor should one be
pessimistic about the general progress of human rights; indeed, it
should be noted that the Universal Declaration is expressly
recognized in the constitutions of some twenty new African
countries.

Certainly, it will be of paramount importance also to undertake
the extremely difficult and delicate task of streamlining the
international machinery for implementing the Covenants, either by
strengthening the United Nations Commission on Human Rights
or, as has been suggested, by creating the office of High
Commissioner for Human Rights.

It is hoped that on the twentieth anniversary of the Universal
Declaration, the Peoples of the World will resolve to devote a
further twenty years of effort and hope to the brotherhood of Man.
Such a great movement will, no doubt, be — in Goethe’s words —
‘unhurried but unceasing, like the stars’.

1 Article 60 g (as amended).



THE RIGHT TO AN EFFECTIVE
REMEDY AND A FAIR TRIAL
UNDER COMMON LAW

by

WALTER RAEBURN®

EFFECTIVE REMEDY
I. Prerequisites

1. The Law Itself. Unless the principles of the law are just,
oppression by the favoured is certain. Recognising this inevitability,
the common law stands firmly upon two familiar maxims, both of
which are fundamental to every legal system which pretends to
justice. The first, pacta sunt servanda, recognises the sanctity of
agreements. No man shall have a right to go back on his word, to
repudiate unilaterally what he has undertaken. The other, restitutio
in integrum, provides the measure for making good the wrong which
one man may have suffered at the hands of another. What he has
lost is to be restored to him in equivalent value, no less and no
more.

Such are the principles. How far effect is given to them in

practice, how far indeed it is even possible to accord them full
effect, it is one of the objects of this study to examine.

What follows relates to the practice in England, the cradle of the
common Jlaw, alone. Scattered throughout the world are many
common law states, some great, some small. In matters of detail
there are numerous variations which cannot here be noticed. In
broad principle, however, the law as it stands in England (Scotland
is not a common law country) is characteristic of them all.

2. Machinery for giving effect to the Law

a) Public Hearing. With justice in general and the two fundamental
maxims in particular always in mind, the experience of generations
{as opposed to the mind of any particular lawgiver) has evolved a
system of practice and procedure designed, so far as possible, to
overcome the obstacles in the way of making the law work as it
should do. Justice, it is repeatedly said, must not only be done; it

* Q.C., M.A. (Ozon.), LL.M. (Lond.).

Ll
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must openly be seen to be done. The common law accordingly
frowns on proceedings of more than incidental consequence (such as
fixing dates for a hearing or determining how and when one party
must show his hand to the other) which take place behind closed
doors. The general public, and especially the press, are free to
attend every trial or hearing. This is at once the most elementary
and the most effective safeguard against abuse of judicial authority.
No one perpetrating injustice can long survive the scandal of public
exposure in the press. The conduct of a judge must indeed be
beyond even suspicion. He risks castigation if what he does could
possibly be unfair, whether or not it is so in fact. Should he be
seen, for example, looking at a document which has not been made
public, he could give the impression of allowing himself to be
secretly prejudiced, even though that were far from the truth.

b) The Judge. Judges, therefore, under the common law, must be
men (or women) of positively notorious integrity. It must be
unthinkable that they could be influenced by personal considera-
tions, still less by any form of bribery or corruption. On taking
office, every judge and every magistrate publicly swears a solemn
oath to do justice ‘without fear or favour, affection or ill-will’, that
is, impartially, regardless of risk or advantage to himself, and
whether or not he personally likes or dislikes any of the parties
before him. But this oath is not the only precaution which is taken.
Before he is selected for appointment, his personal character as well
as his outstanding ability will be confidentially scrutinised by the
Lord Chancellor. For this purpose, inquiries will be made into his
acceptability to the heads of the existing judiciary; and if his
professional behaviour in the past has been in any way blemished,
this will weigh heavily against him. His professional success, as well
as his conduct, will be an important factor. Judges under the
common law system are not, as under other systems, a separate
profession from the Bar. They are all men (or women) who have
themselves practised in the courts for many years, and have attained
eminence in that capacity. This is assumed to be some guarantee,
not only of their experience and competence, but also of their sense
of their judicial vocation; for the financial rewards of a large
practice at the Bar will inevitably exceed even the relatively high
salary which is paid to a High Court judge. At the same time, that
salary will be substantial enough to place men, although they were
of frailer will, beyond the temptation of corruption.

To mark the high regard in which such a judge is held, the
dignity of a knighthood is always conferred on him. His absolute
independence from pressure of any kind is assured by his being
irremovable from office, short of unthinkably scandalous mis-
conduct, until he reaches the extreme age limit. He is also expected
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to hold himself very much aloof socially. To mix with all and
sundry as he may feel inclined is looked upon as exposing him to
influences and prejudices which might affect his impartiality.
Somewhat ingenuously, it is apparently assumed that the select
social circle in which it is respectable for him to move is above all
prejudices! As a further outward demonstration of his untainted
open-mindedness, he must also, on taking up his appointment, sever
completely any political affiliations which he may have had before,
whether or not he was already well-known as an ardent party
politician. Justice must at all costs be seen to be done!

c) The Jury. For all these guarantees, there are cases in which it is
still thought necessary to provide further safeguards for justice. An
important one of these is the jury. Opinion as to the merits of that
institution is by no means as enthusiastic as it was when judges,
appointed by royal or political patronage irrespective of personal
merit, were at times open to pressure and corruption.

The function of the jury is simply to find the facts to which the
provisions of the law are to be applied. They have no right to be
concerned with the consequences of their verdict. For centuries it
was moreover considered just that unless their conclusion was
unanimous, the law could not operate. As a shield against the
scepticism of case-hardened judges, this was an admirable protection
for the innocent. As a protection for the public against the plausible
guilty and against the flouting of unpopular laws, it often broke
down; so often, in fact, that trial by jury has for many years been
limited to cases of major criminal offences and those in which
personal reputation is at stake. The very requirement of unanimity
has fallen into discredit.® It is considered to operate as an
impediment to justice more often than as a factor in its promotion.

Quite evidently juries do repeatedly concern themselves with the
consequences of their verdict, and in so doing, often substitute
uninstructed and improvident sentiment for impartial ascertainment
of truth. Yet, for all that, to abolish the jury altogether would be to
leave the liberty and the reputation of persons wrongly accused at
the mercy of judges whose very training tends to blunt their
understanding of the odd and inconsequent ways of behaviour. In a
modified form and in approprlate cases, the jury still has an
important function to fulfil.

d) The Rules of Evidence. Jury or none, the true facts have to be
ascertained before it is possible to apply the law. For this purpose,
two main sources of information are sought: the word of witnesses

1 It has, since this article was written, been abolished. A majority verdict of
10-2 may now be accepted if unanimity appears impossible.
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and the production of documents. Under the latter heading, it may
be convenient, if not strictly accurate, to include such ‘real’
evidence as fingerprints, weapons, stained garments and the like
‘exhibits’. But the value of what witnesses say varies greatly, both
with the truthfulness of the witness himself and with his source of
knowledge. He can, if he is honest and his memory is accurate,
speak definitely about what he has actually seen and experienced.
He might also correctly repeat what someone else has told him, but
which he does not personally know. Yet, however much he may
believe it, he cannot guarantee that it is true. His own knowledge
may be tested by questioning him. Not so, in the absence of his
informant, what someone else has told him. Documents again,
unless they are forged, speak for themselves. But if the original
document is not produced, who is to know that what purports to
be a copy is indeed a true copy or to check whether the original
was genuine or a forgery?

There can be no effective remedy through the courts if, through
slipshod methods of taking evidence, facts can be distorted. The
common law has therefore evolved some strict rules, excluding
everything from being even mentioned which is less than the best
available evidence. These rules were developed at a time when all
cases at common law were tried by jury, and on the assumption
that juries could not be expected to distinguish between first-hand
evidence and mere hearsay. As is the way with rules, they have in
time become encrusted in technicalities. In the result, witnesses, to
whom the information on which they acted is the very essence of
their story, are bewildered when they are not allowed to say what it
was. The suspicions of juries are also aroused that some part of the
truth is being withheld from them. This may lead them to act on
guess-work, which could be much worse than their being misled by
hearsay; or in sheer indignation, they may react quite unreasonably
against the party which, in observing the rules, seemed to them to
be deliberately stifling the truth.

So here again, what was evolved to ensure justice may have
grown into an instrument of injustice. Now especially, when most
cases other than criminal are tried by professional judges, capable
of weighing the relative value of evidence of different kinds, it could
well be that the rules of evidence, for all the protection they are
designed to afford, could be relaxed. In principle, however, they
remain sound. To discard them altogether would be to throw away
one of the most precious and typical safeguards provided by the
common law.

e) The Accusatorial Method. Equally with excluding evidence which
could be misleading, it is mecessary to test the reliability of the
evidence which has been admitted. Under the common law system
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this is a function of the Bar. The demonstrable impartiality of the
judge is considered to be compromised if he permits himself to
descend into the arena and perhaps appear to be taking sides by
challenging the truthfulness of the witnesses. As a former skilled
practitioner himself, he could easily become involved in that way if
he did not rein himself in and confine himself at that stage to
watching and listening in silence.

Counsel (that is, the barrister) who offers the evidence of his
client or any supporting witness, will guide the witness through
what he has to tell. He will not, however, put any words into his
mouth. Were he to do so, no one could know how much was the
witness” own recollection and how much was really what he was
being prompted to say. It is then the turn of counsel for the other
party to ‘cross-examine’. This consists of putting questions designed
to test the accuracy of what the witness has said, perhaps because it
can be shown to be inconsistent with some document or with what
the same witness has already said or with the opportunity he had of
noticing what he says he saw or heard. Counsel may also try and
elicit from the witness, without necessarily attacking his truth-
fulness, further facts which may help his own client’s case. After
this, counsel who called the witness may again guide him towards
amplifying anything extracted from him which, unexplained, could
be misleading, and correcting any other misunderstandings. Lastly,
the judge himself may have questions which he wishes to ask,
preferably only to clear his mind (or the minds of the jury, if there
is one) on any points which have been left in the air. He will generally
be wise to wait until that juncture, although he has a right to put
questions of his own at any stage.

Having sifted the evidence and made up his mind as to what in
fact happened, it is then for the judge to draw his conclusions as to
who, as the law stands, is entitled to what. Under common law, as
under most other civilised systems, it is the party who asserts a right
that must prove his case. In the absence of evidence, nothing is
presumed to the prejudice of the party who is accused of a wrong,
whether a breach of contract, a civil injury or a crime. In any case
other than a crime, where the accusation has to be proved to the
point of certainty before guilt can be established, a doubt must be
resolved on a balance of probabilities. This rule of procedure
assures, so far as is humanly possible, an effective remedy for every
genuine grievance, while shielding the blameless from false claims.

f) Stare Decisis. Ultimately, of course, the dividing line between
right and wrong is one of law. The facts merely determine on which
side of the line the respective parties stand. The common law is
subject to no code. While it is not therefore shapeless, it is flexible.
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It is adaptable to every change in the social structure and the
consequent re-orientation of human relationships which is always in
progress. In such an apparent lack of system there lurks the danger
of uncertainty, the greatest of all dangers to any peaceful social
order. Where the citizen cannot know whether what he proposes to
do will be lawful or not, he will please himself so far as he dare,
and the rule of law will break down. The safeguard against this
under the common law is the rule of stare decisis. Every new
decision establishes a precedent which becomes a part of the law
itself unless and until corrected by higher authority. It is true that a
court of co-ordinate jurisdiction is not bound to follow it. But in
the interests of uniformity, it will sooner do so, while encouraging
an appeal, rather than introduce confusion into the law. This
freedom to expand and develop in step with changing circumstances
is perhaps the most significant of all the contributions which the
common law is able to make towards assuring to an aggrieved
party an effective remedy in the courts, however novel the situation
in which he has suffered a grievance.

II. Shortcomings of the Common Law

1. Economic Pressure. In theory, every wrong has its remedy, and
there is machinery for giving effect to it. In practice, the gibe that
the law, like the Ritz Hotel, is open to all, has in it a touch of
cynical truth. The very affluent and the absolutely impecunious
alike enjoy an advantage over everyone else. The former can, and
sometimes do, afford to litigate from court to court until the
hitherto victorious but less monied opponent is forced to surrender
his rights from sheer financial exhaustion. The latter can similarly
wear down the resources of an opponent by throwing on him the
burden of all the costs involved in establishing his legal rights.
Where the loser can be shown to be without assets within reach, the
court will curb this last-mentioned abuse beyond the first instance
by ordering a sum to be deposited as ‘security for costs’ as a
condition of permitting an appeal.

But this gives only a partial protection. The sum which the
court will fix will never be so large as to make it quite impossible
for the would-be appellant to find it, and will seldom be enough to
cover what it will really cost the other party to contest an appeal.
To even out some of these inequalities, provision has been made for
what is called ‘legal aid’. This amounts, in effect, to a subsidy out
of public funds to supplement what a litigant of small means or
none at all can reasonably afford to spend in pursuing or defending
his rights in the courts. But even this does little more than alter the
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level at which justice is inhibited by economic considerations. It
does, it is true, give an effective remedy in the courts to great
numbers who would otherwise have been debarred from one by
want of means. At the same time, however, it places at an almost
prohibitive disadvantage anyone with just sufficient means to
exclude him from its benefits. Such a person, finding himself sued
by an adventurous litigant with a plausible case and no assets of his
own, will have to defend himself out of his meagre resources
against an opponent formidably represented, thanks to the support
of a public subsidy. Thus, even if he wins his case, he will have
poor prospects of recovering more than at best a modest proportion
of what he will have had to spend in costs.

Many business men, too, find it less unprofitable to submit to
injustice and let wrongs go unchallenged, than to disrupt the
routine of their business while they and often their key executives
have to take what may be days away from duty attending court
while their case is in the list for hearing. An alternative is
occasionally to submit a dispute to arbitration, when sittings can
usually be arranged to meet the convenience of the parties. But
even that advantage is frustrated where the losing party, dissatisfied
with the award, insists on attacking it in court. Once there, it may
again go up on appeal and even further appeal.

2. Dilemma, where the Innocent suffer while the Guilty escape. These
difficulties are not, of course, peculiar to the common law. They are
familiar under any known system. All that must be said is that,
with its many merits, the common law can claim no special
advantage in this regard. The same applies to the dilemma in which
the court is so often placed where its decision, whichever way it
goes, must cause undeserved hardship, where one or other of two
innocent parties has to bear the loss consequent on the fraud of
some rogue who has vanished out of reach or who has dissipated
his ill-gotten gains. The law again is helpless under any system to
make effective restitution to a family which has lost its breadwinner
through the negligence or the crime of another, more especially if
want of means or failure to insure on the part of the wrongdoer
makes even monetary compensation unobtainable. Nor can it do
much more than merely shelter from further harm children whose
home has been broken up through the selfish waywardness of a
parent, and too often of both parents, or a child born out of
wedlock whose father cannot be identified or has chosen to decamp.
The perversion, too, of the course of justice by the intimidation of
essential witnesses, whether by blackmail or by threat of violence, is
a social evil, where it occurs, which of its very nature defeats any
law.
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3. Private Remedy postponed to Prosecution. Some weaknesses there
are nevertheless which are peculiar to the common law itself. One
of these is the rule, founded on public policy, that, with minor
exceptions, the victim of a wrongful act which is also a serious
crime, must wait for his private remedy until the wrongdoer has
stood his trial in a criminal court. The reason for this policy is the
fear that the recovery of damages in respect of the civil wrong
might operate as hush-money, and so frustrate a successful
prosecution for the crime. Equally, the threat to the wrongdoer of
exposure in the course of a civil action could be a means of
extorting a sum in settlement out of court far in excess of what
should justly be payable. Granted unscrupulousness on the part of
the victim or even great weakness in the face of temptation, all this
could doubtless happen. But were the common law to relax the
rigid distinction which it makes between criminal and civil
proceedings, this danger might be avoided. A criminal court, as is
done elsewhere, could award full damages in favour of the victim
when passing sentence on the wrongdoer. True, the latter may not
have the means to pay. But in such case, neither could he meet his
liability under a civil judgment. The victim would have at least been
saved the costs of suing him.

4, The Doctrine of Consideration. Among other weaknesses in the
common law in assuring an effective remedy is the occasional effect
of the doctrine of consideration and perhaps also the absence of
such doctrines as those of acquired rights, undue enrichment and
JSraud on the law. These raise issues so controversial that a full dis-
cussion of their merits would not here be appropriate. All that
can conveniently be said is that a doctrine which discards as
unenforceable, unless supported by some quid pro quo, undertakings
given in apparent good faith does not always accord with the
maxim pacta sunt servanda. It involves in effect a restricted meaning
of the word, pacta, which in some cases might not be consistent
with human rights.

As regards the civil law doctrines which have been mentioned,
while the common law knows no precise equivalent of any of them,
much of their beneficial effect is secured by the doctrines of equity,
to which for about a century the common law has been expressly
subject. These doctrines, in fact, apply with such subtle flexibility
that they often provide a remedy in the courts more effective even
than would those doctrines which are missing from the common
law.
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FAIR TRIAL
I. What is fair?

1. Finding the Truth. From the view-point of human rights, there is
a natural tendency to think in terms of an innocent person, falsely
accused, who is denied the opportunity of clearing himself because
of prejudice or cynicism or ruthlessness or a policy of deliberate
victimisation or even personal spite. Brought, however, into proper
focus, the purpose of a trial in a civilised community is not to make
a public demonstration of communal solidarity against persons who
have incurred official disfavour. Nor, on the other hand, should it
be assumed that everyone who is prosecuted has been wrongly
accused. A trial is only fair if it ensures both that no one who is
wrongly accused will be convicted and that no one who is justly
accused will be acquitted. It is to this end that the machinery of
criminal justice should ideally be adjusted. Neither sympathy, nor
cold detachment, nor preference, nor prejudice is to the point. What
alone matters is to arrive at the simple truth.

2. Evolution of a Method. Very slowly, the common law has devised
the methods which are practised today. Many cruder methods have
been tried. In early times, the parties would produce their ‘oath
helpers’, and those who could muster the greatest number to
support their cause were held to have proved what was the truth.
Then the test was by ordeal or by combat, leaving it to divine
demonstration to reveal who was in the right. Trial by jury, in its
primitive form, was intended to establish innocence or guilt
according to the reputation which the accused had acquired
amongst his respected neighbours. Torture was for a long time
favoured as a sure way of extracting information which (to use an
anachronistic euphemism) would ‘assist the police in their inquiries’.
Even within living memory, an accused person was not permitted to
give sworn evidence on his own behalf, The original reason for this
was that the temptation to commit perjury in such circumstances
was so overwhelming that his soul should not be exposed to such
certain damnation. In later and more cynical times, it was felt that
sworn evidence given under such pressure would be of little value.
It would only tend to mislead a jury where the man was really
guilty, and to make them unfairly sceptical when he was not. The
theory was that he was far better off in a position in which he
could neither say what might be disbelieved nor be asked
embarrassing questions in cross-examination, from which, not
having taken an oath, he was also protected.



28 WALTER RAEBURN

3. The Presumption of Innocence. These historic experiments in fact-
finding having, one by one, been superseded the common law has
evolved certain principles on which to proceed, in seeking the truth
with the minimum risk of abuse of authority. The first is, of course,
the familiar principle of the presumption of innocence. Not only
has guilt to be strictly proved by independent evidence before there
can be a conviction, but no man can be made to answer any
question which would convict himself of a criminal offence, unless
and until he has voluntarily tendered himself as a witness at his
own trial and has taken an oath to speak the truth. He may, if he
does so absolutely of his own free will, and without any threat,
promise or other inducement from anyone in authority, incriminate
himself in a statement he may choose to make, and he may, if he
thinks fit, convict himself at his trial by ‘pleading guilty’. But guilty
or not, if there is any indication that he has incriminated himself
under official pressure of any sort, his conviction will be quashed.

4. Urgency. Another characteristic feature of a trial at common law
is urgency. ‘The liberty of the subject’ takes precedence over every
other business of the courts. No one is kept in custody awaiting
trial a day longer than the minimum period necessary for
preparation of the case against him and of his defence. He will then
be brought before the first available court with jurisdiction to try
the case. Unless the crime charged is of the utmost gravity or there
is good reason to suppose that he may escape or be a danger to the
public or may interfere with the witnesses, he will almost certainly
be released on bail pending his trial. When and so long as he is
detained, every facility is given to his legal representatives and
advisors to see him.

5. Restrictions on Interrogation and the Burden of Proof. Strict rules
control the circumstances in which he may be questioned by the
police while under suspicion and the very restricted limits to which
they may go. The rules of evidence (already noticed) are even more
meticulously observed in a criminal trial than in other proceedings.
Furthermore, before he need say a word in his own defence, the
case against an accused man must be proved by the prosecution so
thoroughly that, unless he can dispel the impression, his guilt seems
evident. The judge must indeed make it perfectly plain to the jury
that an acquittal must follow, whatever they may suspect, unless the
evidence has left them absolutely convinced of guilt. Otherwise a
conviction will not be allowed to stand.

6. Concealment of Bad Character. What to observers unfamiliar
with the common law sometimes seems an almost quixotic rule is
the provision which protects a criminal past from being so much as
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hinted at to a jury, until they have made up their minds, on the
evidence relating to the immediate charge, whether the accused is
guilty or not. If, however, he has never before been convicted of an
offence, his so-called ‘good’ character (which may often mean no
more than that he has never before been caught and charged) may
be exploited in his favour to the utmost! Common sense does,
however, lurk behind this apparent illogicality. The prejudice which
the knowledge of a previous bad record could create against a man
who might happen to be innocent on this occasion is out of all
proportion to any undeserved advantage that another might gain by
making the most of an officially unblemished past. If, however, the
accused tries to claim a good character when in fact he has a
criminal record, then, at the discretion of the judge, he will forfeit
his immunity and the jury may be told all the facts.

7. The Right of Challenge. A further privilege which is enjoyed by
an accused man on trial is the right (which the prosecution may
also exercise) to challenge seven out of twelve jurors without giving
any reason, and thereafter as many more as he can give good
reasons for challenging.

8. The Right of Silence. The accused may also make his own choice
between the risk of giving sworn evidence and then being cross-
questioned on it, and on the other hand declining to take the oath
and securing (as was the former practice) immunity from  being
questioned. By choosing the latter course he may be risking the
inference that he has something to hide which he dare not chance
being brought to light; or he may very wisely, without saying a
word, simply leave the case for the prosecution to fail on its own
weakness.

9. The Right to the Last Word. In addition, the accused has the
advantage, by himself or through his counsel, of being the last to
address the jury before the judge, in what is called his ‘summing
up’, directs them on what the law requires the prosecution to prove
and how far the evidence given may tend to establish or to negative
that.

10. Separation of Verdict from Sentence. An important feature of a
trial at common law is the complete separation of the verdict from
the sentence. Even in what is called a ‘summary’ trial, that is to
say, a trial in a magistrates’ court on a minor charge, where there is
no jury, a finding of guilt must be publicly declared before a
question of sentence arises. Where graver offences are tried, the
verdict of the jury concludes their function. The sentence is a
matter solely for the judge. Only in what used to be capital offences
is a life sentence obligatory. In every other case, a maximum
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sentence is prescribed, up to the limit of which the judge has
theoretically a complete discretion in fitting punishment to crime.
With very few special exceptions (such as certain traffic offences and
revenue frauds), the judge may be lenient to the point of
discharging the offender altogether. In practice, the gross inequal-
ities to which this can lead, according to the punitive or indulgent
attitudes of individual judges, are to some extent curbed by the
appellate court’s decisions on whether or not a specific sentence
erred ‘in principle’. In no circumstances has the prosecution any
right even to suggest what should be the proper sentence. The only
outside hint which is tolerated is a tactful ‘recommendation to
mercy’ by the jury. But no more. The jury may not say what degree
of clemency they have in mind. Nor need the judge heed their
recommendation. Nevertheless, if a jury should disapprove of the
punitive policy of the courts (or even of the law itself) in respect of
certain offences, no one can hinder their acquitting, by way of
protest, quite obviously guilty people. An acquittal by a jury is
absolutely unappealable; and despite the oath they will have taken,
a jury cannot be assailed for such a verdict, however perverse. That
acts as a strong disincentive to over-severity by any judge.

II. Weaknesses in the System

1. Uneven Scales of Justice. A hackneyed principle of English
justice is the saying that it is better that ten guilty men should
escape punishment, than that one innocent man should be wrongly
convicted. As a pure choice of evils, this may be sound. But no
such choice ought ever to be postulated. Of course no one should
be wrongly convicted. But equally, no guilty person should escape
justice. If the protection of the innocent can only be secured at the
expense of releasing the guilty, there is something amiss with the
system.

The accused has so much in his favour: the presumption of his
innocence until proved guilty, the restrictions on interrogation by
the police, the right to challenge individual jurors, the concealment
of past bad character, the right to choose whether or not to give
evidence, the right to the last word. Even the requirement that the
judge must direct the jury impartially, reviewing for them as fairly
the evidence for the one side as for the other, and always reminding
them that they must acquit unless the prosecution has left them
without a reasonable doubt, can (if so strictly carried out that the
jury cannot guess which way the evidence has impressed the judge)
sometimes raise in their minds the very doubt as to the guilt of the
accused which they never felt before.
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2. Risks in Identification Cases. On the other hand, it is not easy to
see which of these possible obstacles to justice it would be right to
remove. Very often, indeed, when the facts of a serious crime are
not in dispute at all, the only issue is whether or not the accused
has been rightly identified as the man who committed it. Care is
always taken, wherever possible, to check the evidence of witnesses
who profess to be able to recognise the man. The accused is
paraded with some eight or nine men of roughly similar
appearance, in order to see if the witness can pick him out.
Elaborate precautions are taken to make this test a reality, and it is
sometimes very convincing. Yet even so, it is open to error or
abuse; and without the other safeguards already noticed, there is a
serious risk that innocent men might be convicted.

3. Unrepresented Accused. Another somewhat surprising respect in
which the common law seems to be actually less protective to a
man on trial than do other systems is the fact that it quite
frequently happens that the accused is left throughout the
proceedings without legal representation of any kind. In practice,
this sometimes works to his actual advantage. Prosecuting counsel
in such cases regards it as his duty to be most meticulously fair in
everything he says and does, to avoid even the appearance of taking
advantage of an unrepresented man. It is indeed the tradition that
counsel for the prosecution, whether the accused is represented or
not, should never strain for a conviction or seek to ‘win’ the case.
His task is simply to present the case for ‘the crown’ dispassionately
to the court. Moreover, where the accused is not represented, the
judge himself will tend to help him to put his defence properly
before the jury. It is also in the discretion of the judge to allot
counsel to the accused at public expense, wherever he feels there
might be a risk of justice miscarrying. This is in fact more and
more commonly done. But it is still not the universal right of the
accused. Such last minute assistance, too, improvised as it must
necessarily be, is not always a boon.

4. Questionable Benéfit of Publicity. Lastly, it remains debatable
how far the publicity given to criminal proceedings from the very
start is of advantage either to the accused himself or to the cause of
justice in general. The protection against secret brow-beating and
other irregularities, which it is designed to give by justice being thus
seen to be done, may well be outweighed by the prejudice that is
engendered. Sometimes every reader of the national press is given
the sensational, and even gruesome, details of what the prosecution
are proposing to establish, often without as much as a hint before
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the actual trial of what the defence can be.! It is then thought that
jurors, when the time comes, will approach their task with their
minds already made up. That may be so. But anyone with
experience of listening right through to criminal proceedings, knows
how differently evidence strikes the mind which has to hear both
sides. The impact of realising that there is another aspect to the
story often comes with the greater force for the mind’s having
previously shut out the very possibility of there being any such
aspect.

CONCLUSION

The common law cannot be and does not claim to be flawless
where human rights are concerned, either as regards an effective
remedy or in respect of a fair trial. Its great merit is that it has not
only evolved in step with current conceptions of justice in each age,
but is still continuing to do so. Codified systems are also, of course,
subject to periodical amendment. But especial care has then to be
taken not to put them out of gear. The common law has the
advantage of having no rigid form. It is therefore more easily
adaptable. That this is so, can be seen by the many adaptations
which it has undergone in the different countries in which, in one
form or another, it has taken root and continues to grow and
flourish in conformity with the genius of the people who
respectively apply it. The common law is not a machine. It is a
living organism.

t Since 1st April 1968, the proceedings at the preliminary investigation into
a case cannot be reported in the press unless the accused requests otherwise. This
new rule is designed to minimize the danger referred to, but it has been criticised
as being discriminatory against the press.



THE RIGHT TO EDUCATION
AND CULTURE

by
MoHAaMMED EL Fast *

The wars in the world today, the destitution of hundreds of
millions of people, the ignorance and illiteracy prevailing in most of
the developing countries and the countless injustices still to be
found everywhere must justify a feeling of despair as to the fate of
humanity.

However, man has lived with these conditions since his creation;
and in spite of them, he has made considerable intellectual progress,
on which great optimism for his future should be based. The fact
that representatives of nearly all the nations of the world are parties
to the Universal Declaration of Human Rights, proclaimed almost
twenty years ago, provides striking evidence of this progress.

There is still, it is true, often a wide gap between adherence to
the Declaration’s principles and their application. However, the
Preamble itself states: ° The General Assembly proclaims this
Universal Declaration of Human Rights as a common standard of
achievement (my italics) for all peoples and all nations...” It is
already an encouraging sign that leaders of the different govern-
ments in the world, with their various ideologies and religions,
should have accepted that their recognition °of the inherent
dignity and of the equal and inalienable rights of all members of the
human family is the foundation of freedom, justice and peace in the
world’.

I think that this first premise of the Universal Declaration of
Human Rights is the essence of that great deed, in which man has
put his seal upon the attainment of his future happiness. The rights
which everyone without distinction should enjoy derive from the
recognition of the dignity inherent in all the members of the human
family. The rest of the Preamble and the thirty articles of the
Declaration merely develop this basic principle and outline the
various rights essential to the dignity of man.

* Rector of Mohammed V University, Rabat (Morocco).
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In The United Nations and Human Rights (a United Nations,
publication), these rights have been classified under four headings:
The Family, Work and Leisure, Education and Social Life. Clearly,
none of these takes priority; they are all equally necessary. Man
cannot forgo one or two of them and continue to enjoy the others.
Each, however, has its own importance and makes its peculiar
contribution to man’s dignity and therefore to his happiness. While
freedom is the essential condition for the enjoyment of the other
rights, it is education that plays the greatest part—to use the words
of the Declaration — in the ‘full development of the human per-

- sonality’. It is the key to all development, allowing man to see the
rights that are his and showing him how to make use of them.

The right to education is defined in Article 26 of the Declaration:

1. Everyone has the right to education. Education shall be free, at least in
the elementary and fundamental stages. Elementary education shall be
compulsory. Technical and professional education shall be made generally
available and higher education shall be equally accessible to all on the basis
of merit.

2. Education shall be directed to the full development of the human
personality and to the strengthening of respect for human rights and
fundamental freedoms. It shall promote understanding, tolerance and
friendship among all nations, racial or religious groups, and shall further the
activities of the United Nations for the maintenance of peace.

3. Parents have a prior right to choose the kind of education that shall be
given to their children.

This Article requires governments to give every individual the
opportunity to acquire knowledge and to provide the necessary
facilities. Education shall, moreover, be free. Unfortunately, this
requirement is limited to elementary and basic education; in this
respect, the Declaration falls short of the practice in many
countries—even some of the least developed, where secondary and
sometimes higher education are free. For instance, in my own coun-
try, Morocco, education is absolutely free—from the primary school
to the University.

However, the great problem concerning education, especially in
developing countries, is the lack of means—especially of government
grants. There is not so much a shortage of men, as is generally
thought, but of funds. With money all the teachers necessary can be
trained, though there is a time factor to be taken into account as
far as the higher staff are concerned. This is not a handicap,
however; long term planning can ensure training of professors for
young universities which at present engage foreign staff, provided
that there are sufficient funds. It is here that can be seen the duty
the privileged and developed countries owe to the human
community. This is the central theme of our time. It is not enough
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to proclaim lofty principles if they are to remain a dead letter
because the means of implementing them are absent. There is
however a ray of hope: the great Powers are beginning to realize
the dangers confronting humanity that result from the dispropor-
tionate development of the rich and the poor countries. The
economic and social development of the poorer countries has thus
been put on the agenda of all governments. This is an immense
undertaking demanding courage, understanding and effort.

Article 26 of the Universal Declaration provides that elementary
education shall be compulsory. It is difficult to see the force of this
provision since, in all developing countries, the one desire of parents
is to send their children to school, while in the others, every child is
given an adequate education. It is a survival from the attitude
prevailing in Europe at a time when the wealthy refused to help
finance free elementary education for all. There, legislation requiring
compulsory and free elementary education was only obtained after a
long struggle. In mohammedan countries this obligation is
meaningless; for education is not only a right but a duty deriving
from the tradition of the Prophet Mohammed: ‘It is the duty of
each moslem man and woman to seek knowledge.” Islam was the
only community to proclaim this concept. It is of the utmost
importance in societies where government effort in the realm of
education sometimes fails to arouse sufficient response, especially
amongst rural populations with outdated manmers of life. The
appeal to this moral duty, often invoked by leaders in moslem
countries to encourage illiterate adults for example to follow the
special courses organized for them, is a great help in their literacy
campaigns. This tradition of the Prophet was even inscribed in gold
letters over the entrance-hall to the World Conference of Ministers
of Education in Teheran, organized under the auspices of UNESCO
in September 1965, at the invitation of His Majesty the Shah of
Iran.

One of the reasons behind the obligation to provide elementary
education was to encourage the ruling nations to open schools in
the countries under their domination. Unfortunately, it remained
inoperative in the colonized countries. This explains the back-
wardness of peoples who have only come to independence in the
course of the last ten years. The marked progress that some of these
have made is due to the fact of independence; examples of their
laudable efforts are numerous. I am familiar with one of these, since
I was personally involved. As the head of the first Ministry of
Education after Morocco became independent, I had to deal with
the major problem of schooling. At the time of the French
Protectorate, the number of school-going children in Morocco was
fifteen thousand a year. This figure was of particular relevance in
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the last ten years of the Protectorate (from 1945 to 1955). During
that period, the Protectorate authorities decided to accelerate their
educational policy to combat the movement of the Istiglal
(Independence) Party, which, aided and encouraged by the hero of
the Moroccan nation, Mohammed V, was building private schools
of its own. These were naturally regarded by the authorities as
incubators of nationalism. Their inauguration by the late Moham-
med V was always an occasion for great celebrations, which the
Protectorate authorities viewed with a disapproving eye. They
believed that by opening free schools they could win the
population’s favour and draw it away from the private and paying
institutions. But such was the thirst for education that every school
was full. This was what prompted the educational department of the
authorities to increase the number of schoolchildren from 3 to 4,000 a
year to 15,000.

After independence, the efforts of Mohammed V in favour of
education for all, which he considered to be the source of all pro-
gress, were as strong as before; and the population’s response was
enthusiastic. In the space of two years, I was able to provide school-
ing for half a million children. Education developed similarly
in all the countries that were free to manage their affairs themselves,
for themselves, after independence. As I have already said then, the
condition precedent to the enjoyment of all human rights is
freedom, and above all national freedom—independence.

Further comment is necessary on the provision of Article 26
which states that ‘technical and professional education shall be
made generally available’. What is the reason for this provision? It
supposes perhaps that everyone must have an elementary technical
knowledge in view of the technical nature of modern civilization.
This does not seem a valid assumption. Some children have not the
slightest aptitude for this kind of education. For others, a superficial
understanding in this field would be useless. Still others, preparing
for careers for which a knowledge of the human sciences alone is
required, would lose valuable time in technical and professional
courses, when they could be acquiring necessary and useful
knowledge for their future occupations. The Article could mean that
no one should be deprived of technical and professional education
if, for various reasons, he cannot follow scientific and literary
courses. However, this would overlap with paragraph 3 of the
Article: ‘Parents have a prior right to choose the kind of education
that shall be given to their children.’

The interpretation of this provision given by the United
Nations’ publication referred to earlier is that professional schools
should be open to those desiring to learn a trade. Apart from the
fact that this simple explanation is not warranted by the words
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used, it adds nothing to the basic principle of this Article that:
‘Everyone has the right to education.’

Article 26 clearly establishes that higher education shall be
equally accessible to all, but qualifies this right by adding ‘on the
basis of merit’. Since it provides no criterion for judging merit, it
opens the door to arbitrary decision. In fact, universities and higher
education institutions the world over already have definite rules for
the admission of students on the basis of certain standards. The
words ‘on the basis of merit’ are therefore superfluous.

Paragraph 2 of Article 26 sets out the function and objectives of
education. It emphasizes the role of education in the maintenance of
peace and the promotion of understanding among all nations. This
is a mnatural and necessary provision in the Declaration of an
Organization whose aim is to build a common future for humanity.
Since this future lies in the hands of the rising generation, children
must be taught to be tolerant and to appreciate the cultural values,
civilizations and habits of other peoples, although they differ from
their own. The aim -of education must be to instil these ideas in
children and to train them to respect and understand others, with a
view to promoting friendship ‘among all nations, racial and
religious groups’. Since the United Nations Organisation is the
guarantor of these principles, education must also seek to bring
about an understanding and appreciation of its work for the
maintenance of peace. It is encouraging to see that in many
countries schools have courses relating to these principles.

Nevertheless, this paragraph fails to lay sufficient emphasis on
the many advantages that education offers to the individual and the
various facilities that it provides to improve his existence and
develop his intellect. It merely states that ‘education shall be
directed to the full development of the human personality’.
However, the statement of this general principle does explain the
great potential that education has for the furtherance of man’s well-
being. Education, as has been said, is the key to all development. It
is satisfactory to note that this is now recognized by all who are
responsible for financing development, thanks to UNESCO.
Development is, fortunately, no longer considered to be purely a
matter of investment in different economic sectors, industry,
agriculture, public works and similar activities. It is first and
foremost the development of man; and this can only be realized
through education.

This was ably stressed by His Holiness Pope Paul VI in his
Encyclical of 19th April 1967, Populorum Progressio. He stated:
‘Development cannot be expressed merely in terms of economic
growth. If it is genuine, it must be integral: it must enhance every
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man and the whole of man.” Commenting on this statement, Mr.
René Maheu, the Director General of UNESCO, said:

The moment that it is realized that development has no meaning outside
man, that it is by him and for him, it can be seen that education, science
and culture are the beginning and end, the driving force and raison d’étre of
development in its essence... Education, which is preparation, Science, which
is discovery and explanation, Culture, which is criticism, and assimilation,
describe the phases and decisive aspects of the intellectual process. They are
therefore to be found at the source of the on-flowing course of development.
Everything begins with education, for neither nature nor society can be
made to serve their useful purpose without it. This is the reason for the
priority which it is universally accorded.

A great effort has been made since the adoption of the Universal
Declaration, both on the national level and on that of the United
Nations, to implement the great principles it proclaims. Conferences
have been held, study sessions organized, special comittees set up in
the United Nations Organisation and conventions adopted. Action
in favour of education has included the survey of discriminatory
measures in education submitted to the Sub-Committee on
Prevention of Discrimination and Protection of Minorities, various
studies on the access of women to education undertaken by the
Commission on the Status of Women, in collaboration with
UNESCO and the ILO, and the Convention and Recommendation
of UNESCO on discrimination in education.

If the principles and recommendations in the Universal
Declaration are to be effectively applied, it is becoming urgent for
the privileged nations to study the expansion of education in the
world more seriously. In his address to the World Congress of
Ministers of Education on the Eradication of Illiteracy referred to
above, His Majesty the Shah of Iran suggested that every country
should assign one day’s expenditure on its military budget to a
world fund to finance the literacy campaigns sponsored by
UNESCO. Iran itself transferred a sum which, for a developing
country, was considerable, to UNESCO towards the establishment
of such a fund.

It is regrettable that, two years after this proposal by the Shah,
only four countries, Mali, Morocco, Tunisia and Senegal, should
have followed Iran’s example. It is hoped that the appeal launched
on the 7th September 1967, the eve of World Literacy Day, by the
Committee set up by the Director-General of UNESCO to advise
him on this essential activity—the World Campaign for -the
Eradication of Illiteracy—will be heeded by all governments and
international organizations, and that they will take an active part in
this work, on which world peace and the well-being of humanity
depend.
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The world has recognized the right to education and has
attempted to make it a reality, although far greater resources must
still be devoted to it. The right to culture, on the other hand, has
encountered reticence, especially in relation to the right of
minorities to use their language.

Article 27 of the Universal Declaration states: ‘Everyone has the
right freely to participate in the cultural life of the community, to
enjoy the arts and to share in scientific advancement and its
benefits.” It adds: ‘Everyone has the right to the protection of the
moral and material interests resulting from any scientific, literary or
artistic production of which he is the author.’

Article 22 also refers to the cultural rights of everyone which are
‘indispensable for his dignity and the free development of his
personality’.

No mention, however, is made of the right of everyone to enjoy
his national language and to use it for his education and cultural
development. This omission is to be regretted, since the tension in
certain areas of the world is due to linguistic differences. The claims
to official recognition of their language by large minorities in
countries such as India, Canada, Belgium and the Swiss Jura (where
the question is at its most alarming, infecting relations between
citizens of the same country) illustrate the urgency for United
Nations’ action in this field. It cannot be contended that to discuss
such matters would be to interfere in the domestic affairs of
sovereign states. The task of the United Nations is not to consider
specific cases, but simply to lay down the principle of this natural
right, which is as essential for the free development of the human
personality as is the right to education. It would thus help
opponents who are often blinded by the emotions that these virulent
conflicts engender to resolve their differences.

Apart from this aspect, the right to culture is recognized and
indeed given priority in most countries. The development of cultural
relations among the countries of the world is a sign of our times.
This is, I think, due to the efforts of the United Nations, especially
of UNESCO. This Organization promotes cultural exchanges by
various means. Its major project for cultural intercourse between
East and West has substantially contributed to an understanding
between peoples of different cultures and civilizations. Its publica-
tion of oriental classics and their translation into widely-spoken
languages has certainly helped to consolidate world peace, the
essential purpose of UNESCO’s work.

While much remains to be done to give the universal right to
education its pre-eminent place in the world, undeniable progress
has been made in the dissemination of culture.
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It is hoped that the twentieth anniversary of the Universal
Declaration of Human Rights will encourage all who are
responsible for the destiny of mankind to renew their efforts in the
cause of freedom, justice and social well-being for everyone, so that
the world may benefit from a lasting peace.



THE RIGHT TO SOCIAL SERVICES

by

TERIE WoOLD*

1. Introduction

Social Rights compared with Civil and Political Rights

A distinction is usually made between the civil and political
rights of the individual as a citizen and the economic, social and
cultural rights of the individual as a member of his community.
When, almost two hundred years ago, the great new ideas of
freedom broke through in Europe and North America, it was
personal freedom and security, equality before the law and civil and
political rights for all which were in the minds of the peoples and
nations. Today, the fundamental character of these rights is
universally acknowledged. Of course, opinions may differ as to their
nature, origin and scope; and their content is not static, for they are
subject to the law of a changing society and must meet the needs of
a free community at every stage of its development.

Our concept of freedom has a wider and deeper content than
that of our forefathers, but the basic principles, which form the
foundation of our civilization, are the same. It is now generally
accepted that we have reached the stage where civil and political
rights can be defined and set out in legal provisions binding upon
all the members of the United Nations. The next and final step is
the implementation of those rights in the world community as a
whole and the establishment of international organs to control and
secure the observance of these basic human rights and punish
violations—whenever and wherever they take place.

~ Progress has not advanced so far in the field of economic, social
and cultural rights—especially in that of social rights. There is, it is
true, at the root of every organized society a feeling of common
social responsibility. The members of each community live together,
subject to the same geographical and climatic conditions, sharing
the same culture and experiencing by and large the same joys and
misfortunes, the same hopes and disappointments. As a result, there
has throughout the ages been a feeling of solidarity among all the

* Chief Justice of the Supreme Court of Norway; Member, International
Commission of Jurists.
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members of a community; but the idea of social services as a
human right is of very recent origin—it dates, for the most part,
from the end of the Second World War.

Social Services compared with Public Services

Social services must not be confused with public services. In every
community certain services are made available to the public:
railways, roads, postal and telephone services, electricity, gas,
lighthouses and harbours, to mention only a few. Some are
gratuitous, others require payment; some are more advanced than
others, depending on the stage of development in a particular
country. Their aim is to ensure the best possible functioning of the
community and to make the day to day work and leisure of the
inhabitants as easy as possible. They are most necessary for
maintaining and increasing the production of the community.

Social services—the provision of medical help and treatment, an
adequate standard of living during unemployment and old age
pensions, for example—incidentally often serve the same purposes as
the public services, but their foundation and immediate aims are
different, for they are based upon the solidarity of all the members
of the community.

Social Services at the National Level

The extent of the social services provided depends not only upon
the degree of development, the social solidarity and the resources in
a particular country, but also upon the economic and social policy
which the country adopts as to how it will use its national
resources. In democratic countries, social solidarity has, throughout
the generations, steadily grown stronger and the social services have
increased more and more rapidly.

In my own country, Norway, from a very modest beginning one
hundred and fifty years ago—when the individual was left almost
entirely to himself and his situation and needs were only to a very
small extent considered to be the community’s concern—the social
services have developed on such a scale that every citizen can now
be said not only to have personal freedom and security but also to
be safeguarded against fear and want and to be guaranteed a
standard of living sufficient to ensure his health and well being and
that of his family; and he has these services as of right. Of course,
this situation was only brought about by hard work and planning
over a considerable number of years, and its real momentum has
only been realized since the end of the last World War in a period
of full employment.






















































































































































































































































































































































