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... . . 
invitation to ~6ldie:~~, to. :~hoo~'~;;t sif.;ht.: ~;in any event'; a considerable num-

ber of p~oplEt~~r~ kill~:d·. rir th~ early'st~ges and it is alleged that many of 

them were shot after capture b:~i''~ay of' s-i.lmm~~ execution. Others were said 

by the authorities to have been shot trying to escape under the ley de fuga 

<law Cii= fligh-t'>:..'- such case~ still occ~ occasionally. 
,., ·-··' 

It has b:~·en ·established beyond doUbt that in oC:tober 1973 some senior 

military officers made a tour of five towns in the north of the country and 

ordered the immediate execution without trial of over 60 persons then in 

custody. The execution of 16 of these at La Serena was announced in the local 

press in October, 1973, together with a completely false report that they had 

bee.n tried .and santerice:d by ~a~ious Councils 6f t-Tar ·foi:> ·spe-Cified offehces. 

In fact, no such trials were held'. Ihdeied, 4' of these '.'.f6 'werEil'.:being tried at 

the time. f~r· 'other. (riori-cap'i.t~l) offertc~s bef6re a courici'f''·of ·wa:f. · t-lhen .. , 
···';·' ... 

their' defence laWy-er ar~ived 'at court. on the day wlit;;ti· tl'i'ey w'e're e">:eduted~- he 

was -tc!:,fd.' ;that'\ile b~:nri·t·would not be sitting th'cit"dayj'l ·some. weeks later, --

whe~ the c'otii:>t e-&kntualiy.' g'ave judgment (with r~'spe'ct 'fo the other: defendr:mts 

in the case), it was stated that as· the' 'four missing defendants ·had "died'i 

during the course of the trial, the proceedings against them were void. 
·-;: :. 

During thes~ iru:l:iscriminate arrests a very iarge ·nuniber 'of people simply 

disappeared arid tlieir relatives' and 'lawyers were unable to rind'but• by"' whom 

they had: been krresteci or where they J:l~a-·been he id. Eventually an informa

tion centre (i<riown as SENDET - National Executive SecretarHi<t of Detainee. s) 

was set· up and it was said that information. would be availaBle there within 

3 days'~: of~~ the arrest. . In practice, this organisation proved of little value" 

The 'staff' '\.J'ould not. themselves pursue enquiries about missing· persons' and if 
. ' ! ' ·~· -~ . ' . . . . . 1- ·, ; • 

a missing· person was not oh their ·lists,- they wotild simply deny that he had 

beei/ arriilste'd.. In fact, the m:lli tary. authorit:ies· were continuing to arrest· 

peopie without informing· SENDET, or· for that matter·· any higher authori. ty. 
:· ~: ... 

They·"a·cted,·and continue to act~ as a·law tinto themselves';. The clearest proc·~ 

of'this···occui>ed a few days b~fore our mission arrived' in Chil~, when a Swiss 

joUrnalist; Mr. Pierre-':Rieben~~"disappeared. The most energetic enquiries by 

the Swiss Atnbassadbt.~~~'F:'w:tt\{ the respons·e that he had not been arrested by 

any of the authorities. Even on the fourth day after his arrest the Secretary 
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of the Juhta, Colonel Ewing, insisted that if the journalist had been arrest

ed by any of the. authorities, he woul;d· J<n,ow about it~ . F.9.-).lr· hours later. the 

journalist was traced by the Swiss Ambass-ador to an· Air Force: interrogation 

centre where' .as::he a,,lleged, he had been sev~i>ely .to:rittired •. 

.. 

Very large numbers .of -arres-t;ed perso~s have disappeared w,ithotit· trace. 

Of 3,089 persons whose arrest had been notified to the Committee of Coopera

tion for Peace in· Chi-le since. ·the coup~ 547 .(i.e. 17.6%) were missing at the 

end of Ma·rch. . . . . 

Amparo .-.. _;'' 

,• ~-. :: . · .. :' .. : 

. Amparoc'is a ·reT(Iedy analogous to habeas corpus,. .. but wic1er -in its s.cope~ 

It has proved in the past an effec~ive and s,peedy remedy for securing .the re

lease of persons improper<l.y held in custody. Under I?r.esident Allende, the 

release of such persons· was not infrequently secured w.i:thin 24 or 48 hours,, .. 

and the Court wquld purs.ue enquiries urgently.,, .if necessary by telephone. ·c.•. 

The application is normally made t;Q·the. Cour~-;of Appeals. w:ith a right of ap- : 

peal from their dec:i,sion to the· Supreme Court•: 

Hany cases have been brought by way of amparo to ascertain the where

abouts and to secure the release of persons who have been, or ar~ believed 

to have been, unlawfully arrested, or who are being illegally detained or 

ill-treated •.. One suc.:;h case was ;brought by. B.iships: .Arizt:ia and Frenz in· res

pect of 131 missing persons,· giving. deta·ils of the·ir arres·t. lt is believed 

that in··no case has any person 9s release been secured .by an order made :in 

~para proceedings, and in very few cases.·ha:s the .court. succeeded in .locating 

a missing d~ta·inee. ·In most cases, the military authorities· simply neglect to· 

reply to the enquiries of the Court. ~v~n ,where a. person. is :located;•: ·the, · 

Supreme Co·urt· will not pursue the· case further if. ,the military author:ities ··". · 

state that the person is held,·under ·a~ order made· under powers granted;b~.i.the 

State of Siege:. • Tw·o cases of atnparo were accepted :by ,the· Court .of Ap:p.eal{''· · 

but their decision was reversed by· the Supreme ·court. · .one, ·of ·these related 

to a 15-year. old boy, Luis Ade·lberto Mufiez Heza, detained .:in:· the· Na.tional 

Stadium at Santiago. At this age he is exempt ~from :crimina'l liability.. The .. , 

only accusation which appeared to have heen niade. •against hini was :that· he had _: 

participated in stoning a vehic"le: belonging· to ·ths municipality 'Of Talagante: 
.. ~ ·, ., '_:, 

·:-
. . J.;. ~ 
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.. in 1970,.: ··The Court, of Appeals ordered his ·release becc:iuserthere was no wr.it

ten ot;tder. for his transfer •to the National Stadium. · By'·the time the case 

came to the Supreme Court such an order was produced and the Supreme Court 

revoked the decision of the Appeals Court, holding that the protection con

tained in the Law on Juveniles 11cannot prevail over the provisions adopted 

by the authorities during the State of Siege". 

L~gal Autpority for Arrests · .- ~ ~ .: : : . . 

. ,. 
·''· 

Persons may be·lawfully arrested either 

( 1) .. as pei,'sons suspected of having committed criminal offences;· or· 

·: ... : .• 1. 
."-, I .,• ~· 

(2) for administrative detention unde.r·Article 72, No_.: 17, ·of the Constitu

tion, on the grounds that they are a danger to security • 

.. )'hose. belonging :to the first. category ·should be dealt'twith lri accordance 

with :the Criminal Procedure. Code', which requires them ·to be ·placed· un·ae'ti' the 

jurisdiction and contro.l of, an· Investigating·: Judge or,' iri the mil-itary>jOris-

diction:, of a Fiscal wi~hin .5 d:ays. · .: , . , .. ( ' , ... (· ·, 

·:·. 

Those belonging to the second category should be arrested only on a writ

ten order by the President. On January 3, 1974, D~_ci'.~_e::'Law::No. 228 was 'pro.;. 

mulgated stating that all arrests of persons by virtue of the State of Siege 

rnus~J~.:l. m~de, 1;1nqer .a .. written war>r>ant issued 'by :the Minister" of the Interior. 

In the same decr>ee, all arrests W:hich had occur:t"ed·•up to that date were ·said 

to be r>etroactively validated. In spite of this decree many people continue 

to be arr:est;ed without :any written warrant ,be:ing · p~oduced, ·and many of these 

a~!'e.~~ are :car>ried out _qui.te. :anonymously by members'· of one of the intelli

g~n.c_~ .... services ()perating :i,n .. plain clothes and ali'riving iri cars with no number 

pl!ites. 

'.. ··' .'·. 

This suppos~dly clear-cut distinction between' persons who are suspected 
... 

of criminal of;fences andthose who .. are·arrested for administrative' detention 

as security risks is often blurred in practice. 'A large proportion of' the 

prisol1er's ~P. not know in .which category. they. fall, and persons who· have been 

held. ~~:tggut trial. for months are suddenly charged with offences. This 
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. v~~lates the. Code of Criminal .Procedure which requires. persons suspected of 

offenc~s: :to be. ha:nd~d over : tq the .. Inyestigating Judge' within fillle days of 

arr(i!.l?t (Ar:t;;i,cle. 294 ) .• 
I ' • • 

-r . ~ ·' . 

.. •·r·. 

. • • ·r~ r;·_r, ~."; i .. _·,': ,. . . :-

.. l .• ' . . . i:· ·._-: . r ~ . ; . . ·. • ~ : -~ .. 

. 'l·;: 
•,.' -::.;. 

. . '~-: 

'.1 '-. 
... ,. 

IT 

Article 321 of the Code of Criminal Procedure lays down strict rules 

governing the period during which aperson in the fir.st. categ~tY 'lll!lY:·'b~ .. :~.~l.d 

"incorr.unicado11
, which means that he is unable to communicate with his lawyer, 

his family, or indeed anyone outs;ide. .. the :place of ·detention• He ·is usually 

kept in solitary confinement. The normal period is up to 5 days, but this 

may be pr9lcmged for a f:\lr.'ther 5 :days by· the .Investigating Judge'~ In the 

event of new information becoming available which requires investigation, 

.. tpe . .per~od of incomunicad()):<:may be ·extended far· another 5'+ ~s dciys. -~ ... ·: ) 

. ·:- ... :--: :·. ~. - ... · . r ·i_·_. 

We were told by General Bonilla, then Minister of the Interior, that 

. written ins:tructions qad .. ::Peen . issued. that pers·ons d·etained under the State 
:-, .. ·:r.·.· .. • ",:· . .. . 

qf. Si~~~_. (.i.~:~~. unde!l, Article·.]~[~: No •. 17: ,of the .. Constitution') ·must· normally~·-

. b~.: h,eldjnppJq\lnicado,. no:t mo:r,~.·,than· ·3.•,·days•;i·butrrthat .this·'·:peridd cou:ld- ;here~;.. 

tended up to a total of 8 days on the written authorisation" of 'a senior: ~ ·' : 

officer. 

i. f\, 
. ·: · .. ;··r 

Interrogations .and,,. Tort:\,lre · , .. 'f; ·-.:-~-~ ~-~ , ·'·· 

-.. : .. \. 
• ,. ' 1- • . ' . -~- -~ ... : 

- From information we r~eeiv~d .from. sol.WG~s ·we consider ·:wholly''t>eliable;·· 

tQe following picture,emerg~s .. 

;'! · ... :.- .. : . ~;. ·, .-.... :.I .. ~ 

vlhen P:S:9Pf.~,.are arres~-ed,,the.y .are usually taken, firs't ;to a· rnil'itary· ... ; 

barra<;..ks or .. a poli~ stat.:L.on: ·or to one·0of the. special !inter!logation : .. centt>e§ t 

es:t;~blished ~by <·the il'!tel:J;igence services'" They. may b$ .. 'hel:d .. there ·for ·we'eks''·· 

or even months. "Pressuren, often amounting to severe physical or psycholo

gical torture, is frequently applied during this period of interrogation. 

The Conferen~.e of Roman Ca"t;holi.c Bishops ·in :their Declaration· of' Apr:ll:· 24, .... · ' .. 

1~74, specifically r~,fer.red, among other· abuses taking·,place, tb 01 interroga''"' 

tion procedures ,-1hid1,. employ physical· or: moral ·pressure". ~1ethods' ·o:f; ·torture 

emplC?y~d, .l;l~y~,. ~ncf,:~;Ided :~·*e(!tric. shock' blows' beatings' burnih~f with acid or~ 

cigaret·te~' prc;>;J.,pnged staz:ldin~.,, prolonged hooding and: isolation in solitary'· 
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confinement, extraction of nails, crushing of testicles, sexual assaults, 

ii'nm~'rs;ion·'in' wa'te-~, hanging~· simulcited exec\.rt'i6ns;···~lhsults_', threat~l,;)~~~~~2 
compelling a:tteridance at the toi•ture of oth~rs. A number of people have 

died imder tortUre ··arid.:· bthers have suffered permanent rrient~i ~nd nervous dis

abilities. 
,. 

Among the more notorious torture centres have been the·: Te·j~s Verdes 

School of Military Engineering, the Air Force Base El Basque, and the Cerro 

Chena Hflitary Barracks. 

The object of the torture appears to be: three-fold: 

sions" to serve as the basis for subsequent prosecution; 
. . . . . 

, r •:• 

to obtain '1confes-

to obtain informa-

tion abo'iit'associates and activities; and to int:lmidate both the victim, his 

associates-,~ arid the public in general. · 

'Usually' the atithorities deny that torture takes place, or d~ny. that it 

is·· a regular p:hictice, .· ~nCi drat-1 at~Emtiori 'to 6 or 7 cas~~ in which milita~y 

pe'risolmel are ·said ·to have been prosecuted for· i.li-tre'ating ·people under ·ar-
_;, 

rest •. We :un-derstan-d that none of those pi>~secuted w~re' members of the intel-

ligence services or came from the centres where the worst tortures (QG):Ulfl.J.IOrC 

some occasions authorities at tl'e highest level arc known to have admitted 
. _.\: ,; . ·.: ~:: ~ ... 1 ... 

privately that they know torture is carried on and assert that ··they are· un-

able to stop it. Others have sought to justify it as a means of preventing 

innocent people being kiiled by sUbver:3i;e tniiitarit organisations • 
. ,: ·.;: ·,· . ·, '') ~ ' . \ :. . . 

Most allegationti· of! i!drture and ill-t;~atrrierit; 'ri~lat.e t~- th~' 'pe~iod ·i~m~~ 
diately after arrest while the suspect is held 11 incomunicado11 and no-one 

knows·''whe.re he is.'.· (O~h~F tdh~ure ·cdieg'ations ·r~l~te to c~~~~: ~h~re detain

ee's were tak~n by :the i~t~liigence se~vices fro~··~· detention .. ~amp. back to an 

interrogation·, ce.ntre.) We are satisfied froth' o~ .dis·~~~~lons. w{th defen~e 
lawyers. that th~ . instructions 1imi tin'g the period' of i~comi.mic~do are not. b~~ 

~ . .' 
ing carri~d out.: It '.is hot -~uricommon for arrested persons' to be held incomun-

icado . for . 8' to '12 wa~ks .. 
. ·' -· r . 

. ·- ·.·.1 

After the initial' 'p~~iod: 6£: lh~err~~ation, 'the arrested person may be 

dealt with in one of three ways: 
,,. . .·. ·. . .i .. ':·. 

\ '·. -~ :. ! ; 
" ' ~ : I :' ' 
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(1) he_may ~~rtransferired to a Fiscal with a view to judicial investigation 

and prosecution for an offence (these are nearly. always cases in·;which 

a.,.'~confe.ssion 1 ~ :,;tatement has been obtairiEid; .actmitting some offence); 

(2) he may be held in detention, presumably under Article 72, No. 17 of the 

.-.. , Con~ti1;'ution, or 

~ .. · 

(3) he may be released; there have been cases where the-same person has 

been arrested, tortured, interrogated and released more than once, pre

sumab.ly for~ _purpqse;:> of- intimidation._--.· 

.. ~~ ., ~ .i • ' : :. ~ .:' • 

., We p~ve,. !3lready -described the system .. of;~·m"ilitary justice in tinfE('·of· war, 
and some of its shortcomings. Many of. the charges preferred by the -Fiscales 

relate to offences alleged to have occurred before the coup, in particular 

~der the.Law .of $tat~ Security (No~ .. 12.927 of August 6·,.1958) and~tinder the 

L.f!W. on.~W .. ~aponControl (No.; 17.79!3 of October 21, 197-2). (Both of thes'e laws 

})~ye : Q~f=!n (lmended by the Junta by Decree Laws.) As we have. seen; such'" cases 

. ought: no:+ to be :t;r~ed under the 1'time oLwar~' procedure, but they invariably - .. . . . 

~r,e. 1'.: .. '.- .····. ':,.· 

·.: ., .. 
·.·,. 

Administrative -D~.tention,. 

. ·:. -~ .. .::: . ·:.·-·· ( .··, . ·. ·:, ,, ~- · .. · : 

The s~cond .cJ~-s-f! .. of persQnS ·refi6.rl"ed to above are. those wh:O ar·e held 'by 
administrative order under the State of Si·~p,e. They are known as arrestados. 

Apout r.half of tpose in c::ust.ody fall within this categ·ory·.· · · - -· ·· .... · 

..• ·,. ~· f 
. \; _, . 

.rl;l.e Constitution car-_efully ,distinguishes the treatment of arrestados · , .. 

from pt~er. persons in c:ustody, namely persons.held_·under judicial'.investiga-· 
. . . ' ' ' ' . . . . 

tiot;~-.,.:P,y.-, F,isca:l.es- (detenidos o~. procesados) ,··.accused persons or de-fendants·.· 

(rl;losJ_ and convictfi!d offenc,iers· (c-ondenadosh·:' As has·:·be-en seen, Article 72./ •· 
:; . . .. •! . . . 

~p,,.,.:P; 1_of th.~ Constitutia.n auth.ovises the Pr.esident:··in a state' of siege· to -

hold arrested persons under house arrest or in places.oi:her than prisoi'ls· for. 

common law criminals. The Junta have assumed these powers for themselves 

and have also deleg~t~d th~m: t? all.the t1iJ,.i tary Commanders~ . {- ... :.:· .. 
·,:: 

. ..... 

The prohibition on detention in ordinary prisons clearly indicates an 

intention that administrative detainees should receive more favourable treat

ment than persons accused or convicted of criminal offences. In pra<;:.,:t,ice ,_ . 



- 2'/ -

their c~nditions of detention are often worse. They are held virtually 

"inco'municad'o" 'rec·€d.ving 'either nd ~visits· br o'nly·\l:ery limited family visits. 

Only: rarely at>e lawyers ·givfm access 'ti:{'th'em. t'i'he' r1inister of Justice as

suriedl: ·us "tha~~- iawy.E!rs had' ·free' acc.ess to their cl'ie'nts under arrest·; 'the 

:f.un.ister ·'d:f th~ 'trife:r\:f&r?, 'hol-le~er~-- ~greed 'th~.'t lawyers had no such right arid 

d'id. not· .see·'t'h'Ef'neei:f':¥6Fi'if'; since!' t:hei:F c"lients hacf not been (ac.cus·ed of any 

orfence.) :the· regime· V:~t.f~s' :froni b3mp fo ·camp·;: iti''-~ome· the·re: is :.:F'regim.a· 

of very strfdt disc1pl:lrie and co~ditions ·are· extriernely hat;d. , .. Those detained 

in camps are often forced to work (for whi~h; t-here. ·is· 'no legal 'authority). 

Their correspondence is subject to prolonged delays. Contrary to the express 

provision in the Constitution, many are held in prison together with persons 

acc~-~ct\·Pr 1fiOnvicted of:·'bf£ehtesi:(but W~,~~ve·.told .tliit.::d~nditions .in othe~-;-
- :11_1· 1 ',1 

places of detention are often worse) • 
. ·. ;·~ : 'C_ ."·~ ·-.: >i' 

. 'Plac~s. which have-' b-een 'used' for holding ·arr.estac'fos· {after they have 

left the.ba'rr~cks ,- p61;ice ~ta~icm or interrogation .. ce'T:itre to which they arc 

first br6u8ht)·~~ ':tn~lud~ : ::- ·· · 
. . _,,., . • !. .' : . ~ . ; .. 

- .. P~i'lces. w~thin th~ .city· or are~ where the. arrested. person lives,: e·.g-~~,, _, 

· tl:te Natiol_lal Sta-d.iu)ll in Santiago, : ··_11 j · •.•• , 

camps in remote areas, e.g. Chacabuco Nitrate Office in the North, and 
:· t l .. :• I~!: I or': •j• r• =·-I 

Dawson Island in the South (in these places the detainees do not enjoy 

the right granted to common criminals to receive visits from their 
. ::'f~~iife~{: : . . ; . . , t .-

-, :, . 

naval ships (no longer in use), 

plac~s for the detention of Gommoi1: criminals (e.g •. co~~on gaql~ .penit-) 

entiary, women's prison) .• ! 
: ·-. 

' ·' . . : '~- :' -.,• ·' . _'· • : I •. I . ' . ;• " ~- . ,, 

., . HoUSE) art?est may also bt:: applied in several- ways;. A,p~=H?!3.0IJ Tl)ay be ord

ered to stay at home at all times and to receiv~uN~~~~s OI);I.y.jfrom his family. 

In some cases he is merely ordered to stay at home during the hours of cur

few. A~ .t~is rest~iction applie.s ,to ev~ryone, th~ :~-e~f.~ct !:J~ ll)e:r-el,y-. to warn 

the. person that he r;nay ~e re~?rrested l~~e~~-=-; ,A~P.e.r~gt,l:!J11i/3:f-_al~o))~ v,eleased 

on pa~ole, with a, restriction ,on leav~ng,_:tlte :city:or[~re.:bwhe:v~che liv~s. 
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' ···~ 

Per$c;ms wh~ ·are subjeqt to th~s~? · adm~nistrati ve Iileasur.es of .detention 

or house arrest .are:not given ~~qtemE:)nts of th~ reasons or;fa.ots .on .which,···it 

is based •... Th~y. have no· means 9f challellging the case agairup.t thetn, :;Which:.· 

. may of course })e based on erro~eous information o.r ~v~n·,·Q11ha·-mistake··of iden

\tity. As inc;licat.ed above, many. of those who. were ;arre_sted, and· detained have 

s\lbsequently bee.n· releas«?,d, but there is ,no system :of review be·fore an :i-mpar

i·,t.~ql ·tribunal OI:'. other review· .body. The.re is, however,. mo provision fop ;r 

t~ese :safeguards;.· .in the .Constj,·tution. . ., : ~: . ; ! 

:; . '•· ·'·.'l. 

VIII. OORRESPONPf;NCE BBTHEEN COL~EGE OF ADVOCATES:~AND MIN~I.&.Tt;R OF JUSTICE::· 

·:.-_-_.:·.i , ... 

Some of the matters which we have raised in this report have been the 

subject of a;n ()pep correspondence. ;between. ;th~. President .. of :the' College of 

Advocates,. Seiior. Alej andro Silva Bascuiian (a:. ~Hstinguished. Professor of eon

sti tutional Law) , and the Minister of Justice, Senor Don Gonz.alo 'Rrieto 

Gandara. We were given copies of this correspondence which took place bet

ween dctobe!; 24~' i973, and Ap'f>il22, 1974, as well' ~s o:f· ar· i~th~r· from the 

College of Advocates to the Auditor Generai'of the Army of Deceinber 4-;· 1973. 

The College of Advocates ra:...sed three.fllain,p9ints: 
~: . ' . :· l -· ~ .... 

···.: i:O: · .· ·r ~-- l 

(1) They asked for adequate facilities to defend their clients,.,to,be able 

to communicate with them, and to have time to study the case properly 

and to prepare the defence. .:.'·-: 

(2) They :were insistent that ·the principle of non~retroactivity in p·enal 

law should be respected and in particular asserted that offences-com

mitted by civilians before the date of the coup must be tried either 

' . bf the ordinary ci viiian COUrtS or by military COUrts operating' under 

'I.' ,• jjtiine or peace" procedures. 

• ,' l L -,) 

(a}· They asked that appeal or ·review tribunals be established for cases 
·i; 

· with heavy penal ties and· that the supervisorY jurisdiction of the Sup-

. reme Court ovei- military tribunals in time ~i war. (Councils of War). · 

be recognised. 
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On the first point the Minister in.:•his replies gave assurances· •that 

measures had been taken or would be taken to-- enable~ the advocates to carry 

out their professional duties satisfactorily. Our conversations with law

yers convinced us that.whereas proper•facilities-have been given in.some 

cases, such ·as . the Air Force· Trial held while we were in Santiago which was 

given wide: publ;i.city, the defence facilities-in most cases suffer from the 

defect$ we have referred.to above• 

... ·, .. , .. 

On the second point the Minister gave an absolute assurance (as he did 

in conversations with us). This assurance has not been implemented. In 

pract;i.ce civilians charged with having committed security offences before 

September ·11;. l$73, ·. at>e tried by militany .tribt,ma].s under· the • time· of•:war 
. . . ~ .. · ·.' ~--

proc.edl;l,re. Ais:oj as we· pointed out to ··the;Mini~S,er·,.·we:~wer.e:-told of many 

cas~s in:which ·heavier. penalties promulgated in decr.ee·)laws have -been applied 

~etroactively. We gave: particulars of one such,:case to· the :Minister, ·-·stress

-ing .t:hat what was needed was an appe:al machinery ·so that ,these matters ;·.cci;ruld 

be put, right.· · ··. ·:·'• .1: 

-. • -,-, On .the thind point, namely. the :need for. an appeal·machinery ;: ·the .:Mini

ster l'(leroe,ly referred to the relevant articles of 'the Constitution and the ·-

Code of Hili tary Justice, and to the de·cis ions of ·':he Stip!leme . Court· to :t-ihich 

we have referred. This was, in effect, a negative rep·ly •. In conversation!' 

with us, the Minister appeared to agree about the necessity for an appeal 

proce9upe .aJld said the matte·r was being studied within···the' government.· Four 

months: 1ater,_ i.t;,._seems that nQ.thing has yet been done.) ·' '•· "'i 

.. ·{· 
•."::. 

..-.-. .. . .. . ' .J:. 

IX. TREATMENT OF FOREIGNERS 

-,,-

At the time of the coup a large number of. foreigners were' resident in:.; 

Chile.· Many of them, possibly overlO,OOO-were·persons'who tame seeking're::. 

fuge from 'j:he military regimes in oth.er countr>ies ,of· South America • 

. ,. 

After the. coup many of .:these foreigners~ being suspected of left-wing 

political activities or sympathies, were particularly sought after in the 

search and arrest operations carried out by the military authorities. At 
.. - .. ·-· .,.. .... --

least 700 are known to have ·been arrested, and some were killed in the early 
. :•-,·•·.· 
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days.' following the c'oup •. · . .In cons~quence ~·a.· 'li=irge :number· ( ap·pt;oximateiy 2 ,ooo) 
: ~ .. 

-:,::.. .. :· r.,-: . ··.(· 

. ·,Followin~f:very \olidespread- international presstirer and::with .the assist~ 

ance .of-- a nl.lHIDer!·'·Of: ·foreign·· governments, the ·united Nations-· H:fgh · 'cdmmis·s lOner 

for Refugees:: (UNHCR)t the local churches backed' by the' {1/c>:t>ld ··c'cii.tncii of-"". 

Churches, the International Committee of the.·Red Cross ·and other .iigen'6ies ;' 

nearly all the foreigners who wished to leave the country have been enabled 

to do so. _: ., 

.. 1,:.: 

A11 fore.igriers who had· been granted -asyhim in foreign ·eriibas'sies wEire 

eventually·;:a:llow~d to leave 'th~ coun:try (there :are sti~ll a small: !number 'of . 

Chi;l-ean nationals;. in fove:igri _;·eiJibassl:es·)·. About 2i600 foreig:riers wet>e' ;rei.: 

.>£ietrt1edc ou.ts w-e~ Chile under the auspice·s of the UNHCR; ·AboUt 1·;/500 1 left 

openly ._undexir'tiheir··<>wn; arrangements: with permits· granted by. the· government, 

'.-and it has>b·een:·estirnated 'that':'ibetween 2 ;·ooo and 3·,000'' others; went·· d:a~de'S't'
inely to neighbouring countries. Their resettlement is a continuing p~bblem. 

- . ,_·.;A problemo::also remains concerning. the -reurdien· of :familie!{{lhere foreig

ners .left the!: :country: leaving' behind. them members of their '·fa¥n11ie~ who ai>e . 

Chilean nationals •.. :Many ofLthest:: ·families. are beinf{) r~uni ted'' i3Di>bad urideiz'.:':: 

the auspices- of:· the UNHCR. · ... · i: . ,! ·.-~ 

··-!,.t '·" 
. ' ···( •. J .. '·'. -; !.'_f !.~ .• 

. --~ Of:·those·.arresttied,i3'were;khown to the·bffice··of the iJNHCR'in Aj:h:•i.I-1974 

to have been convicted. of offences· and; 15 ''to 'b€f stil\1 iri ·custbdy" awi:ii tirig : 

trial. In addition, about another 10 who had been charged with offences had 

been released on bail (conditional liberty). 

During the early stages, following a statement made by a Chilean consul 

in Bolivia' it was ertidt'leous:iy -believed that some 250 B-olivian refugees in 

Chile :had ·been forcibly repatriated to Boli'Via ·against' their wilL {lJ.) rri ; .. · 

fact, these were ·mfgrant 'WorkerS who' had·:;C'orne Wi"thout proper document'i~tion;;'i. 

and the Chilean authorities said they could return to Chile when their papers 

were; ·in<6rder. 'Tnere1 ·h'ave ~,'however, beeri' isolated cases of· repatrfation of 

Bolivianr·refugees against ·thEd-ri will. ;·... ·'• l'_, 

; :·· ... .... _ t' •. 
. :·!_ .. ,. 

'i_· ·.: .. ,., ... ; . '~ . . .. 
(~) Cf. ICJ Review No. 11, December 1973, p. 13 

'• ; f. :.: -~ ~.: ... .:; 
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-'In: general~ it,is right to say that tho·Chilean go·.,re:r-nment appc2rs to .. 

have made good its undertaking to' fulfil .-d:ts ··' obligatim'ls. under the · vai,iou:~ ; 

international conventions go\·erning the right of asylum to which•jit is a 

party, though there are still a small number of missing· persorn in this cat,·:-

gory. 

X. ·-coMMENTS AND CONCLUSIONS 

· The first matter on which we \'ie:..:•e asked J::o report was :.the reasons and~.· 

by implication, the need for the continm.tion of the State· of SiegD. He-r;~; .. -

preciate' that Chile is still going th:r•ough an exceptionc:.lly difficult pcrio~~ 

fo~l~wing i"the; events leadinJ?; ·up to and fo.~_lcc>~ing the CO'.'.P on September 11, 

1973. -. ·Thdse in power evidently co:1sider tho.t it is still necessary foP ·L~:c~-

to retain·.;some :emergency powers under Article 72, No. 17 of :the Constitt.:t-]_r;;\L 

However, the authorities with whom we spoke have stated not·on.ly b.pr:' .. v;:;.t'). 

but pU:l::>licly their conviction that the co<.entry is back on the path to st.:-'~~~.1 .. ~ 

ity. It is apparent that the Armed Forces are in full control of all· p:::rts 

of 'the national .territory. In these circumstances, we hope that the .goV-2l:'.·.-· 

ment will speed· up the process of re J.ease of all persons held .. undqr ac'li.:l:i.n;?;- . 

strative detention, keeping~ iri c Jstody only "thc3e .· ho ·are charged witi.J ·a· c:-•J..· 

mirial 'offence and placed at the. disposal of- the competent~ tribunal. ·. ·l-Jhen 

this haS'been done, the way willbe,·clcar to lift the State of Siege, and, 

begin the return to normal democratic govermm:~:t.' 

.··.!.. 

Meanwhile, we are extremely ecncc:'ned about certain procedural aspects 

of th:i!s :;adrninistrati ve ·de.tentlon. · First CJ.i'cd · farenost, we. are dismayed to 

learn that people are still being <:!:>rested anonymously without their, f~mHi<:;> 

or la-v1yers knowing who has arrested thei:J, or ·..rhy, or where they are being 

held, and that there is no effective way in which they o-r thei~'lawyer~ can 

find out. through ~ffi~ial channels. t~hil~ He ~ccer't that Artf:61~::·72, No. 17 
. . • . :~, :· ·j· I .I~·:· ... 

of the Constitution gives a discretionary power to the Execut~ve, and that 

the motivations of such detentions cannot be challenged in tbe courts,. the 
. I . _,.:. ·.. . : .. • '. . . . .· . . . . . 1 .I . 

same provision indicates certain procedural requircments.to which the Exacu

tive must adhere. These are the issu::mce of written arrest warrar..ts by the 

highest executive authority:,, ·and detention either in th·~ •.d(j;:licile of tqai_pf.;;:'· 
.. 

son concerned or. in ~some Iiace other than ·one Used. fer the detention= of cornrr:c-,:;1 

1 
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criminals. Under Chilean Law, :as:'·unde.r the law :of~imyc Civilised· c:ountry, 

the period of incomunicado· has to.' be restricted·; to .a· m'inimum; and. ill-treat

ment and torture are illegal.. We, :··therefore ,c· e'~press the hope that:: st,riet · 

administrative measures· will be undertaken· to enforce the pr6cedureti':which, 

as we were told by the then Minister of the Interior, General Bonilla, have 

been laid down with respect to these matters. 

However, the existence of such minimum conditions and sa;fegliards !;i:s ob

viously of little consequence if there is no possibility of securing relief 

upon their violation. Enforcement is dependent upon the ability of the de

tainee to obtain legal assistc:nce a~d to be able to present·his complaints, 

before a court~ While this seems obvious,· and some authorities. as'sured us 

that this is what is being done, others (including· General Bonilla). insisted 

that a detainee under Article 72, No. 17, cannot claim legal ass is ta:nce ·as .. 

long as he is not charged with a criminal offence~·· This seems to indicate a 

dangerous confusion which should be reconciled as·soon as possible. 

\-Ie stress this point particularly in view of the many cases of ill

treatment and torture which have been'rapor.t:Cd• ·We have heard ample testi

mony by absolutely respor1sible and credible"people who have persuaded us 

that the8e cases do exist. tie. de! not wish to imply ·that these cases are the 

result of orders given by the Junta or th:tt they are part of high level offi

cial·:policy. We suggest, however~ that past experience in many countries 

has shown that torture is likely to occur whenever detainees are held for a 

considerable time incomunicado and without access to a lawyer. 

We therefore urge, in the interests of the country as ·we1:1' :a.·s of the'· de-

tainees , that :. ' ~·. 

(i) all arr.ests be made pursuant to a written order signe_(i .in accordap,ee. 
0 • \' • '.~ • ! 0 • ' , I , 

0 i .: '. , I,.'_,_ 

with De.c~ee Law No. 228, and a copy given to :the p~rSOI1--.-~oncerned, 9;t 
' I ' . • • •, ~ ' 

the time of the arrest; 

(ii) the maximum period of incomunicado (see SectionVII above) be strict-
,, -... . 

. : .... 1.\. 

ly enforced; 

( iii) the families and .defence lawyers be· informf:di·asr'soon ·as' possible,· and 

in any event at the end of the peri:'od'·of· inaomunicado, o'f the ·place 
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of detentioni-'the legal situation of·, the. detainee,-.iand~ :i;f charged · 

~- ' 
; . ' 

( i v) fol~owing, the_ pet'iqq .P~ ii)GPrn~~~-f,.aqo, ~h,~ .J1-eta:i,nee '.s . l~~¥er sh,q~~d -~-e 
. . . . ,·_ '-- .. -· .. -"- . -· . . '. . . ., -. . -· . . ~ '- .-./ .. 

able to, see _andspealc to him a.~ any 1:~1p.~ _,.q4t'ing :~~s ;c:l~ten~~q~·~·.i 2:c·~--

(v) · th~s-e ·who are· t~ .be. bh~;ged '~ith '~~imiri~i' offenc~~ :~h~~idutie ·~ia~~d-
··.·.:~j·J·;J":···;·::.~ 1 : .•. ·;·: ••• ~-:·. hr:;:::L:. :.!. - . .-."··-· . :' ' ·- -· · · ... 

1inmediately at the disposal of the competent tribunal; 
.. : . .· . . : ~ 

• •.. J 

(vii) .. -those cwho are to be de·tained by administrative order should ·not :b~

confined with common criminals in gaols or penitentiaries. · Th'ey··: · 

should be kept in reasonable conditions where they can have regular 

'visits from their families; excessively remote and forbidding' 

places (such :as Dawson Island and Chacabuco) should be abandoned;·· 
..• 'j =-~. 

(vi~) the_ names of persons detain.ed,}~-:Y :admt~~s.trative order. under Art:j.cle 

7.2, No._ 17 __ should (as in some .o.ther ,~_p;QD,tries having a~inistrat_iY,e 

I_: 

~. r:.d.etention) be published in the Of.;fic.:f,~l Gazette _at the_ end of the. 

p~riod of _ inco_mutlicado and, ip due ~o~se, the ,fact cmd date -of the.ir 

.re J,eaa~ ; . : ,. , 
• > :·;:,> . ! J 

··,·; 

(vi.ii) ; an -~~f~Jt-fv~- judicial ·remedy should b~:r-~va:llable -to ~nforce t~ese 
-p~6~isi~~s{>for this purpose writs ~f amp~ro ;~~-~~hted --~~:_·t;~iiaie·:'of 
detain~·es sh'~uid be d;eal t:1wi th by the- courts as. :~wiftiy as possibi~, 
and full :~~operatio.n _should b~\ gi~en by ... 

1

the Execut!ve to' the c~~~~ 
•· .. ·) \ . I 

in replying to the-ir 'enquiries.- . 
. • J· • ;, ' ~ . I 1. 1 I : ,•. ,i' ,"· ~ . .-. .···: -~-

we· believe that if these -prbcedure::f:were st:Hct::tyr followed the' 'allega--· 

·· tions' of--t-orture·- and ill-trea:tftient wotilaYbe-'much ·t-edticed'. 
c: ~-. :· . 

We·- find it·:ve-ry--disturhing that amparo coniplatnts, wfiiich· traditionally 

are decided by Chi'lean courts very swiftly, are pend.ingYfbt\ i'n~ny weeks-·"i)efore 

a decisi:on, tf any, is given. To re-establish the ·tU:li eff~ctiveness of the 

amparo procedure should be regarded as of the utmost importance. 

· ii Perhaps' our greatest concern. :t'elat-es to the application :to':;the, p~i:!sent 

situation of the' proilrisions cif- the Code of M-ilitafiy JO:Stice:· concerrdng 'the: _r 

"time of war" pl'oceduf.e·. It was--- frequently stressreti to'· us'~ a:na·! it' is ·self"''' 
evident, that the military authorities gained full control of- the' country· 'and 

S-3153 (a) ( c. ) [ ,_, c r --- ::, 



- 3'+ -

brought hostilities to :an;-·end ··within a: very brief p~riod· following the coup. 
I 

It is a simple matter .of-.tfact ·•that.: the !country hcts been :·quiet· .fdr many 

months. Although the mere possibility of terrorist acts may perhaps be 

'thought ·t~ :Justify s~~~: Jkergend~; ine~~ti~e~:~ thef~' is"nc/ba~fs ·whatsoever for 

consid~;{i{fCtl1at Chiit~ghtiriu~s ''tb be iri a staf~··:ot' ~ar. In order to per-

l~Jf\J'tle .•. ful:'lc~~~ning ~f: norm~t .: J?~~~e?ti~e !j u:;t~dictions ,~nd . :proc~.c;l~ral: ~~fe
guards with r~sP.~ct: to ~he many pe.cmle accu~~d. of pol:Lti~al.l,y. mo:H vated 

~ ' . . . . ·' . . . . ~ ' . . . t. • . ' .. 

crimes, we therefore urge that the declaration in Decree Law No. 5 that the 

State :·of:.:Siege. should .be understood as a ''!state or time of ,war'' should be 

resqinded -without••delay. .. ;· ..:.-.1. 

'tbe,:summary:•nature of the time of war proc:;edures in the Code of fHli-

ta:r:-y .. Jus·tice can· be understood, only. ·.when it is ·realised that these procedures 

are intended by the legislator for extreme situations of emergency (e.g. in 

a ;b~sieged: ·t~wti~ or w'h~ri se~:i~tis· militarY' operatioAs -~re in progress in the 

zo~~- where. th~· offence o6cutfi~'d). For examp.le, ~nde~'-this procedUre the 

pre-trial 'fn've~ti~~i'tion "is s~p~osed not' 'to exce'ed 48 hours' bther 'than in 

·, exceptional cases ·(Art:lcle 18CFof tbe Code_ ... of Hilit~ry J~stl:c~) ~- :and no form 

of appeal is provided for. Furthermore the time of war tribun~Is~· the Coun

cils_ of t.rar, consist of .six non-~eg_~+'. and. only one legal offie;~_r. , .. ,.Th:i.~ .vi.n-
. . . ~· ... iJ . ·' : : .·. -· • . .. ,. . '. ·. . : 

,,~.~-~. ~~min!3nce by non-le.Pr;~~;}'ff.i~;'}~s, is particul~ply danger?:Us whe:n, as in 

tn~)?~,~sent case,. extrem~.J::{:9,onw~e~ lega~, questions arise {e.g.: .th~·- question 

of the legality or illegality of the Allende gove~ment and of acts committed 
- • :. . . ' . . . . . " ' ·•• . • . :~; o".) t. • >: . i . . . . ; " . •· 

under or on behalf of that government). rhe Military Commander who appoints 
'' . '. . ·~ ': ... :' . ~- . . . : 

the .. .judges is not subject to any procedural rules (e.g. to appoint them from 

a ·-pre..:.estahlished list;). This cr:eat:es .. a: substantia-l risk that he will choose 

those he considers most- likely to d.'ende:l!' decisions ·favourable .to the:·prosecu

tion, thereby restricting the chances of principled and impartial adjudica

tion,.;:.-· ·MOrep,v.er ,: . the arbitrary power of the< ~f~witary · Commanders to modify the 

~-, judgmep:t;s;.as. ·they see: djit . means that the fina-l ;d~cision lies n,ot with' :.the·· , 

co,ut':t but;:w.i th . the mili:tary.hierarchy, since. thare..<-;ts no form of appea:l. pro-

cedure. ·'! .. •' -· . ·: ~·-· ~--~r: i. ... 
........... ,4 ..... 

It seems to·.us inconceivable; that such 'procedwes. ,can exist:i'and::be con

tinued. when there is· n.ot -the: ,sTi'ghtes-t trace. of a·•wa:r situatioh,'':and·,the'. 

examples w~ have quoted in our .report . .:indicate· the serious ·;judicial error·s' 

· whi.ch~ :cap result. . , · ~ ;· ·., .: r .. '· !.!:; ·I· 
'. 
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We therefore strongly urge that, either by a Decree Law, or preferably 

by'a ret\ii>ri ·6Sithe pi:!abe-time 'system of·ritiiit~ry'jUstl.ce,-,a revlew 6.i''-:hrs't'-
•. •• • • .""! : ' : • ·.·~ ;' 1'' •(1 ; ,•·1 I. ' ;. , '·:, \. ', 

instance judgments by the ncorte Marcial19 (Military Appeais Court) should' . 

be instituted without delay. In addition, there should be a right of final 

recourse : to' the supreme Cou:t·t·~ 
' " 

,;i_' 

. . 

! .• We s.inc'erely regret that :.Orte th~rriber of th~ Supreme Court ruled. that 

it ;ha:s rio 'j,uriisdiction to ;eview jtidgmerits 'of the Councils of 'r,rar. This de~ 
cisioh' depar'ts fr~rtl:pr~viotis' precedert'ts ancl-reno~nce'~ the sup~~~is~ry j'uris

dictfoh-which--"chilea!l ~lawy~'rs consfde'ii i'::('gi.v~n b'y the c6nstitut:fcin Jve~ 'ail' 
. ' .. ' . ,, ,,.1 : ~ •'·L' ' .'•' · ,,·· '; ' : ' :•"''·,. •:•; :· ';:' .,_.,~·.~·i~.~ ; '.'' .. ·,·~-

tribunals' without ·exci::!ption. ·The deCision is' particularly re·grettable in 

vie~·. of :-the ··:·rtip~ated affir~ati-ons' .by 'th~ 'Jurttk' ot' :the' ind~peride-~c~ ~f th~ 
Judicf#ifff~t~dtffiaer 'pr~~ent d~cumst~n~E;s· the- su~~e:me ··e:-oti~t, whi~h,fs heici in r 

··p • • · .· :if-· •: ~ :... : • ,.r-\ 1:." ··;,. .. ~ >·':;~··;•,,:: • .: _-·j·~ . i ·:·· ",',;, .····~~·:·~~ -· ..... · '_., ... ,: 

high est~~em tn Ch1H~ and abroad,· could play a vi tal role in this period of 
... ,. ~ .·.. ·· .. : :- ')l·.:.j·--~~ ·~ • .--. . ... ~ -~ .' .. i .;':. :.·;.•':,.;. ·:·: • ..:·-:·; .· 

transition when justice must be rendered amJ.d cJ.rcumstances of passJ.on and 

strife. We hope that, as long as the system of military justice in time of 

wkr is- rcH:d.ned,'-: 1the'-ti'e"cisi6n -to 'which 

eith~r·fiy'·a:i· de·'d.~tbn h~/ th'~;-'fuli eo~t 

we. h~tre ~-~f~'b-ed ~ill be r~~e-~~ed' 
. . ' .· . ·;. '1 .•.. ' i F· . :· . ~ . . .. ·: I • j t. : "t·i . ·'. ·:. '"": ' .. , ' ~ :·.: or by 1 a g'overnment dec'ree (which ' as 

:'I-

.. ; ... 
j."!: .. • 

,. 1
1 

.-c . .., •. • · ·' .:'., 1 :·· ' .. : ··-:.:: ' ' ;:I:-·. :_;•, .:·: ~- · ':-:~~ J1~-;·1~' 
under-present-procedures are rather limited. 'There is-generally no access 

of' the' ;d~f~nce l~~yer' tb hls''ctient ctti~ing ·, p~e~tri~t·· i~~~~flgati6~ ',,~~d the. ' 
fact 'that" this! fe~ture 'is not· unique' to ·-wkr..:time ;p~oc~d.ur~ do~s- ·n~t p~~~ent r-! 

us trdm''feg~:fiding if;as;' a s~rious :~esi~icti~h' upon 'thE('defe~ce •. Our. i~pres
si6n- l.s 'that' sdnie iawyers, ''With -_br witf1~tit' Ju8tifl~atfon, f~ii to defend!': ·· -

thefr cf:ients -~s ,j{~~rOu~ly -~s dne-'wodid -expe6t,-'fdr :f~a; of being p-oi\:ti~-- :· 
ally nifs':i.nterp'retaci'~' we '1:hifi1(th~t-;thi Jucii'c!a~ and the Armed Forces 'c~~ld 

·i· ·.(;', 

,;·.-...-' ... ' '·; [. .. ·. ~ .. 

-,~we ~ndte· tii;a.t·-~:tnj i M-etiibrcinciJm ·pr~setitecr to' the Gove'rri~~nl.t h/ 12 di~ti~
gufshed';ch~ne~h peln;d1.-~'ia'wy~is ra~'t "rle'dertiDer', their ~fi;st. ~eq~~kt was th~t 
measures ''be a&;p'te·d' tb·' ;ellmth~tk ·-t~-~tr'ictions ort"freedoni ci!f the-' i:i'res~ -~;nd. 
speedi 'fn. matte ifs 'in-y(;>;I.y_thg" ·po:iitici!i' trf~Is ~: We, wer~r 'f:r~nkly' -~~;paj_l~~i -b~' . 
the completely one-si~~d .. reporting and prejudicial comm~!N in· the'Chiie~n'.: 
press on the FACh (Air Force) trial in progress during the time we were in 

Chile. Press reporting of current trials-·Js always a sensitive matter, but 
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such reporting as we saw cannot conduce towards creating the impression of 

a fair and impartia·l trial system. 

t'le ~nder~ta~d that the Cod~ of .Military Justice of 1926 constituted,. at 

the time of its inception, a substantial progress towards a modernized sys-

tern of military justice. 
: .... ·::i!',l.. ·: 

However, we would point out that during the Jast 
: .. : / .. . ' .. : : ·' . 

twenty years military justice in most Hestern countries has be~n profoundly. 
" It ' • ' I •11,- ,·,, ,' _:'' 

a newer understanding of basic rights,. and . 
. ' •.• • l • • ..... : ' • ' • ·:: • • .;~ (' ; 

refor~~d in' ~rd~-~ to .. adapt t~ 
.. · ..... : : ', .; ... , . --; . . . . 

not undergol!e any such change~ The. prese~t . , 
• . . . . •.• f ·: •. 

that' Chilean' military law·has 

moment:is ha~dly th~ .time for' ie~islative ~ef()rrn. We would, ho'Vfever, lik~ 
t"y:. ' ;·.. • ., ,. 

to draw·'·the attention of the ~any ()Utstanding · ~hile~n. penal lawyers . t~. the; 

need ::for ... '16rig..:t~rrn ·~e:form of the ··~ili tary law, . ~nd ~~courage prelirnina~y 
. . . . . -· 

s~~dies,:whi:ch'· ~ight·;·.i~~d t~ the el~oration of ~·draft code by the int~~~a~ . 

tici~ali§ ~·~'now~·~d'~nst.itut~ -~e Ci~ricias Penales •. :.: .· 
··- ::.: ···· .. ··:: ... ·.··· .,._i :-:·:·-•• 1,•: ~ : ... i,. 

firi~lly ,' we -J=Je i b~~nd to expr~~-s our sense of disturbanc~' :'~ver so~~ ·:~f 
the ·oedre~s· ~hich \~e ;·:r'~~ta ;h·as···~~~rn;;lga~ed amending the subs·~~nti.~~ ~rirnin-

.. · .... ,. ., , .. ··: J-: :;·H't''.t···/-)!· :·: ·.'~-~ :·· -·· <_:· · . -··::· · · ' · · ~ · · . ~ · .{. 

al·law. ··At a time when throughout the Trlestern world the death penal:ty ~~-
,~; . . . :· 

being abolished or at least severely restricted, it is frightening to see 

that its scope of application is being enlarged in Chile. We certainly hope 
. . .... 

that .. the military authorities wL.l not. order the e>..acution of any f~rther 
·. • . . ,. . . : • . n'I'', . :· ' . . . ·'- . .. , , , . , . ) .;·: •. ~ . ·., .JJ:.. 

death penalties, considering that bloodshed can only widen the divisions of 
i . ;. .. , . ·- · ·: · ·:. ,\; . : . : ~. :. , ~ :, ~· ·. =!} :1 :; . ·.!.I. . :-: .: ; . .: · . : ·. . 

the past and diminish the hope for harmony in the future. We also deplore . . . . . . ' . :·• ., : .. -~ 
. ,( . , .· . . . -· ' ·., • - . i .. .' ··: .·. .~ ," : .. ,~.; , ' ;· . l:} :·· I ·') . 

the ~ntroduction of some new crimes in Chilean law which. can. only be ex.-
. l • ... .• • . • ~ 

.. (': . _: l .. ·. 
1- ~- ': • 

.• 't .··. . ~ ~ ·_; _:_· . 

) . J . . ::f·, 'f •. . ~: 
,.·,·-

,.. ·.·; '.1 

·. i.:· i .. 
~ ,_·~ : .:· 
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···.;:.,, ·l Appendix 91A" 

r ..... :.,,.! 

Recurso de Queja to the Supreme Court of Justice 

against the Council of War of Valparaiso 

' :'·· 

case No. 6603 

On October 11, 1973, Juan Fernando Silva Riveros was sentenced to life 

imprisonment by the Council of War of Valparaiso (with one officer dissent-
. . . . . . . . 

lng) under Article 252, No. 3, of the Code of Military Justice. This !\~Jt,~~le 
;: 

deals with espionage in time of war by making plans or sketches. 
·.'· .• 

The defend,ing lawyer, in an appeal by way of "recurso de C]ll:eja11_~ . ask~~ 

the Supreme Court. to. annul the judg~ent in exer~;~e. of th~~!'-' ~BJ?,e~~,f~~ii)ur-
isdiction under Article 86 of the Constitution and Article 540 of the 

Organic Code of Tribunals. His main arguments were as follows: 

1. 

., 
,_;., 

; . -:-~ :. 
' The basis of the charge against the de:fe~dant was that three plans· of ... 

a sector of Valparaiso wer~· found at his house~ These had; been tr~c~~ 
from a newspaper El Mercuric, and differed from thore published in the 

newspaper only in that: the location.· pf th.e _.police headquarters. ( cara-
• . ' • l, . :.·. . •'. .• . . : '. 

bine,;:o~)1 ,.Jhe ·Ger>man hospital and the prison .had been marked ~:>n them. 
·. ~ . ~-}. . . . . "' . .. . ' .· . . 

There was no.e~idence that the defendant had himself made the markings, 
:,_:.f\~;·· ~~~ ~~."!""-.::· .. ,_,_... . . ,' . 

. r.O.~ was respol}sibJ,e for them, and he expressly denied it • 
•. !,;·. . . . ... , • ·: , •. 

2. Article 252 is in a section of the Code of Military Justice entitled 

"Treason, espionage and other crimes against the sovereignty and exte}:'n-
·~".'!.!: .",':.i .. ,;"'··. '< : ; ' . . ' . ·. . 'i. ; . 

al security of the State", but the state of war proclaimed in Chile is 
::·rlb:.r..f. ,:_.> .. ;::~· ·<=- ·.~-~··: < ... _:_· _ .. _.. .. ·.· -~ ·. 

not directed against an external enemy. 

3. It was not proved that ~he _plans had been prepared after the proclama-
-~~·i:-:· r~···. -~ ·,; 

tion of the State of War • 

• ' : • :.:• l, '. ~ • c • : ;' •• ' 

( 5) Article 86 of the Constitution says: "The ~upreme Court has the direct-
ivE!; :corii>ectional arid economic ·supervision of all the Tribunals of the 
Nati~n, .jri accordance with the, respectiv~ laws which determine their 
organisation and attributions • • • ". 
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·4. 'f.hese plans had no relation to a zone of military operation, as requir

ed in order to constitute an offence under Article 252, No. 3, of the 

Code of Military Justice. 

On November 13~ 1973, .. ·the S.upreme CoN~\t decjl;aPed that it had no juris

diction over military tribunals in. tin1e' of wc:lr and.' l.n consequence rejected 

the appeal. The principal ground of the decision w~s that this ju~isdiction 
,- - .·- '.'. 1," . 

would not be compatible with the function of military command~-·whicn:.:is·'-iit.:.. 

tributed by the lmt exclusively to the Milita:>y Commander of the zohe • 
. ··· ·- .;:·· 

law' according to which ·ifH.y 'law y.;Ilich sought to e~clude a· trihirnal fron(the 

supervisory and correctional jurisdiction of the Supreme Court would itself 

'be 'uncoris:titutiomil~ · ''Ainong other authors cited was Hr. Alejartdro Si:iva 

. :;Bascl.rlia~~,·: :Pilbsitlient of th~(College of Advdc'ates: 
. ' 

-.. .) -~ . ;_ . . 

:~ r_ : _;. -

In two i;)owerful eiupporting pleas pre'pared by Mr. Daniel Schlli~it·:zkr,- 'who 

i~ one pf the leading p':.mal ,lawyers in Chile and is, incidentally, w~.ll-
• ,) ,r • : ·, ~:.: : ' : \ : ' • c_. ~ ', • 'I • :• • • 0 ! '• } • 

_known fC)r,)1is right~wing political vie\"lS, the_ following argumen!s w~r~ pre-

sented: 
.. ./: ..... ,''f' _-,··: 

1.: Chile ·i~:-·;ilot· in a state of war, civil or 'military, but oniy in a state 

Of: in:f~·:i'nal C'c~!!'!t.10t'i'on ~ Hhich enables. a. state of siege to· be declared in 

6'onf6~inif:Y' with irft.icle 72 ~-'No~ 17, of th~ Ccn3tl tution. The itwar" re

ferred to i~' nJg~~e Latts Nos. · 3 and· 5, ;(;r s~pten\t,er' 11 and 2s·, 1973, 

'1lX!~ts .. , <:>nt,y. ~n. P~})f!r~ 
.. ll ... J.l ... . , .. ' ··'·· _, 

2. · Th~· 1~~~: -feii:i;tihg ) ~6 t~df.: do' not prevent·' the suprE!me Court ·~x~t:tising its 

s\ipe:tvis6ry juf:.li.idiction o.j~f, aii tr:ibu.n~i~f.~of th~ riatibn,:~iri<h~Ciing 

military tribunals. 
: ~-. . ''\' (.. ~;· :_j ·. : : . ,·, 

the Supreme Court by a provision of the Constitut:i.on: 

4, The Labour Code placed the- tribunals which it created· ·under the .. rele·:· 

vant Mi~ister~ This -~iid riot prevent 'tfie' S~pf.eil'ie' C~tirt ·e~~rcisi~g a st,~er-
•. : ~· . : I . ' ', . ) . f ' 

visory and correctional j.urisdiction over: them, even before ,this was ex-

pressly recognised by law. 
.. ,· ~ : : . ' ' ,·. 
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5. Xn 1872 the Supreme Court made a formal protest to the Minister of War 

over a legal violation committed by a Military Commander who, in invok

ing a state of war, imposed penalties not only on soldiers but on civi

lians. The Minister of War replied saying he would have the abuse 

stopped at once. Similar cases occurred during the occupation of Peru 

by Chilean troops in 1883. 

6. The Defendant is not asking the Supreme Court to intervene in the tech

nical functions of the military command, but to correct the misuse by 

a military tribunal in time of war of its judicial powers. 

7. In Decree Law No. 128 of November 12, 1973, the military Junta assumed 

the legislative and constitutional powers, but repeated What they had 

already said in Decree Law No. 1 of September 11, namely that they re

cognised the independence of the judicial power and the authority of 

the Supreme Court as its highest representative, and would avoid any 

act which could interfere with its functions under the constitutional 

and legal systems in force. 

In spite of these arguments, the Supreme Court decided not to revoke 

its earlier decision declaring its lack of jurisdiction. 
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