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invitation to soldlers to shoot at 51ght. “Ih any event a considerable num-
ber of people were kllled in the early stages ‘and it is alleged that many of
them were shot after capture by way of” summary execution. Others were said
by the authorltles to have been shot trying to escape under the lez de fuga

(law of fllght). Such cases stlll occur occa51onally.

" Tt has been established Beyond doubt that in October 1973 some senior
military officers made a tour of five towns in the north of the country and
ordered the immediate execution without trial of over 60 persons then in
custody. The execution of 16 of these at La Serena was announced in the local
press in October, 1973, together with a completely false report that they had
been tried and sentenced by various Councils &f Wap for specified offences.,
In fact; no such trials were held, Indeed, 4 of these 16 Weréd being tried at
the time for other (non—capltal) offericés before a Councii”of Wav. “When
their defence lawyer arrived at court on ‘the day whet they wére executed “he’
was told’ that the court 'would not be" 81tt1ng that day. * Some weeks later;
when the court eventually gave judgment (with respect ‘to the other defefidants
in the case), it was stated that as the “Four m1351ng defendants had "died"

during the course of the trial, the proceedings against them were void.

Missing persons

Durlng these 1ndlscr1m1nate arrests a very large number of people 'simply
dlsappeared and their relativés and lawyers were unable to find'but' by whom
they 'had"been” arrested or where they had been held. Eventually an informa-
tion centre (Known as SENDET - National Executive Secretaridt of Detaine:s)
was'set-up and it was said that information-wWould be availaBle there within
3 days 'of “the arrest. "In practice, this organisation proved of little value,
The staff ‘would not themselves pursue enquiries about missing persons, and if
a'm1381ng“pérson was not oh their lists, they wou1d-31mply'deny'that he had

beeﬁiﬁrreéted : Ih'féct, the uilitary"éuthorities'were continuing to arrest’

They‘acted,'and continue to act, as a‘law into themselves.- The clearest proc” -

of 'this occured a féw days béfore our mission arrived in Chile, when'a Swiss
journalist, Mp. Pierre 'Rieben;‘disappeared. The most energetic enquiries by
the Swiss Aﬁbasﬁédorsﬁgt*Wffﬁ the response that he had not been arrested by

any of the authorities. Even on the fourth day after his arrest the Secretary
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of the Juhta, Colonel Ewing, insisted tﬁat if the journalist had been arrest-
ed by any of the.authorities, he wou%dhknow,a56Ut.it,_‘Eépruhours later. the
journalist was traced by the Swiss.Ambéssador to an Air Force,intebﬁogation
centre where, as he alleged, he had-beén severely tortured. .

Very large numbers of arrested persons have disappeared Qi%hodf-trace.
0f 3,089 persons whose arrest had been notified to the Committee of Coopera-
tion for Peace in Chile since the coup, 547 (i.e. 17.6%) were missing at the

end of March.

Amparo

... Amparo~is a remedy analogous to habeas corpus,.but wider .in its scope,
It has proved in. the past an effective and speedy remedy for securing the re-
lease of persons improperly held in custody. Under President Allende, the
release of such persons was not infrequently secured within 24 or 48 hours,, .
and the Court would pursue enquiries urgently,, if necessary by telephone.
The application is normally made to-the Court-iof Appeals with a right of ap- .

peal from their decision to the Supreme Court.:

Many cases have been brought by way of amparo to ascertain the where-
abouts and to secure the release of persons who have been, or are bglieyediig
to have been, unlawfully arrested, or who are being illegally detained or
ill~treated... One:such.éase was brought by Biships . Ariztia and Frenz in: res-
pect of 131 missing persons, giving details -of their arrest. It is believed
that in no case has any person's release been secured.by. an order made :in
amparo proceedings, and. in very few cases:has the court. succeeded in-locating
a missing detainee. ‘In most cases, the military -authorities simply neglect to:
reply to the enquiries of.the Court. »Even{whene-a4person isqlocated;?theu:
Supreme Court will not pursue the case: further if. the military authorities -
state that the person is held:-under:-an order made under powers granted:by:ithe
State of Siege. : Two cases of amparo were. accepted by the Court of Appealyi:.’
but their decision was reversed by the Supreme Court. - .One af these related: -
‘to a 15-year old boy, :Luis: Adelberto Mufiez Meza, detained :in: the National
Stadium et Santiago. At this age he is exempt from criminal liability... The':
only accusation which appeared to have been madefagainst-him‘Wasffhat=hé'hadf

participated in stoning a vehicle belonging to the municipality:of Talagante:
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in 1970..-.The Court: of Appeals ordered his'release becdilse there was no writ-
ten order. for his transfer ‘to the National Stadium. By'the time the case
came to the Supreme Court such an order was produced and the Supreme Court
revoked the decision of the Appeals Court, holding that the protection con-
tained in the Law on Juveniles "cannot prevail over the provisions adopted

by the authorities during the State of Siege".

Legal Authority for Arrests

. . ... Persons may be -lawfully arrested either :

(1) .as persons suspected of having committed criminal offences; or
(2) for administrative detention under-Article 72, No.' 17, of the Constitu-

tion, on the grounds that they are a danger to security.

_ ..Those belonging to the first. category should be dealt with ‘in accordance
with the Criminal Procedure Code:, which requires them to be-placeﬁ*uﬂdgf?fﬁe
jurisdiction and control of.an Investigating:Judge ov,: in the military Juris-

s AR S

diction, of a Fiscal within 5 days.

Those belonging to the second category should be arrested only on a writ-
ten order by the President. On January 3, 1974, Decrée:Law’ No. 228‘Was'pfo;
mulgated stating that all arrests of persons by virtue of the State of Siege
must be made, under.a wrjitten warrant. issued by the Minister: of the Interior.
In the same decree, all arrestsﬁah{ch had occurved up ‘to that date were said
to be retroactively validated. In spite of this decree many people continue
to be arrested without:any written warrant being produced, :and many of these
arrests are carried out quite:anonymously by members of one of the intelli-
gence services operating in.plain clothes and arriving in cars with no number

plates.

. This supposedly clear-cut distinction between’ persons who are susPected
of criminal offences and those who:.are: arrested for administrative detention:
as security risks is often blurred in practice. A large proportidn-oftfhé‘
prisoners .dp not know in which category. they. fall, and persons who have been

held without: trial for months are suddenly charged with offénces. This
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. violates the_Code_quCnimina;:Prbqeduie which requires persons suspected of

offences - to be. handed over :to the Investigating Judge:.within fiwe days of

arrest (Article 294). . .. .. .. .- s
-t . ey 1
IDC._PmuniCad_O- T A I A UL § §

Article 321 of the Code of Criminal Procedure lays down strict rules
governing the period during which aperson in the first. category :may.:be:held
"incomunicado", which means that he is unable to communicate with his lawyer,
his family, or indeed anyone outside -the:.place of 'detention. He'is usually
kept in solitary confinement. The normal period is up to 5 days, but this
may be prolonged for a fuyrther:5 :days by the.Investigating Judge. 'In the
event of new information becoming available which requires investigation,
_the period of incomunicadoimay be extended for-another 5:+'6 days, ey
We were told by General Bonilla, then Minister of the Interior, that
, Wwritten instructions had, been . issued that persons detained under the State
of  Siege. (i.e. under, Article. F2i:No. 17 .of the Constitution) must normally -
. be, held incomunicado not more:than 8:daysy butithat thisrperiod could be ex-
tended up to a total of 8 days on the written. authorisation of a senior ® '
officer.

it

Interrogations.and Torture: . - N R L ST

- From information we received from sources we consider‘whollyreliable,"
the following picture.emerges. . .-
~ When people.are arrested.they are usually taken:firstito a military =7
barracks or.a police station-or to oneief -the.special interrogation:centres*
established by .the intelligence services. They may be’held there for ‘weeks™
or even months. "Pressure', often amounting to severe physical or psycholo-
gical torture, is frequently applied during this period of interrogation.
The Conferenge of Roman. Catholic Bishops. in ‘their Declaration’ of:April’ 24,
1974, specifically referred, among other abuses taking-place, to "interroga-
tion procedures which.employ physical or:moral pressure”. Methods' of -torture
employed have.included wedectric: shock, blows, beafings, burning:with atid or:

cigarettes, prolonged standing, prolonged hooding and: isolation in solitapy '
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confinement, extraction of nails, crushing of testicles, sexual assaults,
‘immersion 1n water, hanglng, sxmulated executlons, 1nsults, threat%kymg%igl
compelllng attendance at the torture of othérs. A number of people have
died under tortiire ‘and others have suffered permanent mentéi En& nervous dis-

abilities.

Among the more motorious torture centres have been the Tejas Verdes

School of Military Engineering, the Air Force Base El Bosgue, and the Cerro
Chena Milltary Barracks. B '

The object of the torture appears to be ‘three-fold: to obtain “confes-
sions” to serve as the basis for subsequent prosecution; to obtain informa-
“tion abolit’associates and”ééfivities; and to intimidate both the victim, his

associates; 'atid the public in general.’

‘Usually* the authorities’ deny that térture’ takes place, or deny that 1t
is'a regular practice, "and draw attentlon ‘to 6 or 7 Lases 1n which mllltary
personnel are‘said to have been prosecuted for il1- treatlng people under ar-
rest. We understand thit none of those proseuuted were members of the 1ntel-
ligence services or came from the centres where the worst tortures fckurii O
some occasions authorities at thz highest level are known to have admitted
privately that they know torture is carried on and assért that4%ﬁéy are- un-
able to stop it. Others have sought to justify it as a means of preventlng

innocent people being kllled by subver31ve mllltant organlsatlons.'

Most allegations’ of tdrture and iil-tféétméﬁtpfélaiéhfsifhéwbé;ida'immé;
diately after arrest while the suspect is held "1ncomun1cado" and no-one
knows*Where he is.” (0theY torture allegatlons relate to céées mhere detaln-
ees. weré taken by ‘the 1ntelllgence services from a detentlon camp baLk to an
1nterrogatlon centré.) We are’ satlsfled friom' our dlSLUSSlOﬂS ‘with defence _
lawyers that the instructions’ llmltlng the perlod of 1ncomun1cado are not be-
ing carried out:’ If is hot’ uncommon for arrested persons to be held incomun-
icado ‘for'8 to’ 12 waeks. ;

After the initialﬁﬁéfidd:B%Tihférfééatibn;{tﬂé arrested person may be |

dealt with in one of three ways:
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(1) he,mayrbe;transférréd_fd'a Fiscal with a view fo jﬁdicial investigatiOn
and prosecution for aft offeﬁcé (these are ﬁearly.aIWays cases inJWhich
a.'confession!! statement has been obfaiﬁédguadmitfingisomé offerice) ;

o pdr

(2) he may be held in detention, presumably under Article 72, No. 17 of the

- Gonstitution, or. .
(3) he may be released; there have been cases where the same person has
been arrested, tortured, interrogated and released more than once, pre-

sumably for purposes of. intimidation. -

JWe pgvgyplready-deécribed the system. ofimilitary justice in tinié' of war,
and some of its shortcomings. Many of. the charges preferred by the Fiscales
relate to offences alleged to have occurred before the coup, in particular
under the.Law of State.:Security (No: 12.927 of August 6,7 1958) and-under the
ngionLWgapon-Confrol (No. 17.798 of October 21, 1972). (Both of thése laws
hgyeibggn amended by the Junta by Decree Laws.) As we have seen, suclhi"cases
.ought not to be tried under the "time of war" procedure, but they invariably

ane. ., ..

Administrative Detention,. - .

The sgcond.cggssqof persons -refeérred to above are those who ‘are held by
administrative order under the State of Siespe. They are known as arrestados.
About ‘half of those in. custody fall within this category. . i -

., The Constitution carefully distinguishes the treatment of arrestados
from other persons in custody, namely persons.held under judicial'investiga-’
tiopﬂpyaEiscgles.(detenidos oﬁ\proeesados)5ﬂaccused“persons or deféendants
(pgqg%_énd_convigtqd offenderS'(condenados);wlAsvhas*been.séen, Artiele T2
No.,.17.of the Constitution.authorises the President-in a state’ of siege to
hold arrested pefsoﬁs under house arrest or in places.other than prisons for
common law criminals. The Junta have assumed these powers for themselves
and haygra}so deleggtedﬁxhgm;tg.allwghe Military Commanders. '

The prohibition on detention in ordinary prisons clearly indicates an
intention that administrative detainees should receive more favourable treat-

ment than persons accused or convicted of criminal offences. In practice,:-
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their cend1t1ons of detention are often worse. They are held virtually
"1ncomun1cado” bece1v1ng ‘either no Visits or only very limited family visits
Only rarely are lawyers ‘given access ‘to them. (The Minister of Justice as-
suved us thdt Yawyers had free access to their cIiénts under arrest; ‘the
“Minister ‘OF the ‘Interior’, however, agreed ‘thd't lalyers had no such right and
did not’ see the need Forit, sinve’ their clients had ot been‘laccused of any
‘offence.) 'The regime’ vabids from camp to camp.' In'‘Home thére is &' fegime
of very strict discipline and conditions dre extremely hard.  Those detained
in camps are often forced to work (for whighwtﬁeré'is”no'iégél"aUthority).
Their correspondence is subject to prolonged delays. Contrary to the express
provision in the Constitution, many are held in prison together with persons
accagé@ﬁgrgﬁonvibtea1oﬁybf£eﬁgésfﬁbuf-wéiﬁéﬁéﬂtoi&.tﬁétﬂﬁbﬁ&iinDSnin other.

places of detention are often worse).

N T L £

"' PYaces which have'beéen used for holdlng arrestados (after they have
left the’ barracks, pollce sta'tion or 1nterrogat10n Gentre to Whth they are’

first brought) “4nclude

—,;plgces.wjthin‘the.city-or area where the. arrested person lives, €.g... .

.- the National Stadium in Santiago, - .. - -« .4 ..

- camps in remote areas, e. p. Chacabuco Nltrate OfflLe 1n the North, and
Dawson Island in the South (1n these places the detalnees do not enjoy
) _the right granted to common crlmlnals to recelve v131ts from thelr

1 .

>Vfam111es),

- naval ships (no longer in use),

- .. places for the detention of common:criminals (e.g. common gaol, .penit-:

... entiary, women's prison).,

-~ -House arrest may .also be:applied in several. ways. A..person may be ord-
ered to stay at home at all times and to receive,wisits only..from his family.
In some cases he is merely ordered to stay at home during the hours of cur-
few. A$ this restriction applies to-everyone, the.effect, is merely. to:warn
the person that he may be re-arrested later, .:A.pergon.may.. also:be released

on parole, with a restriction on leaving the city-or:area,where.he lives.

5-3153 (a)



- 28 -

" Persens who:are subject to these-administrative measures of.detention
or house arrest.are:not given statements of the reasons:or;facts on-which:-it
is based. They have no-means of challenging the case against them, -ithich

‘may of .course be based on erroneous -information -or even.on:a-mistake-of iden-
¥tity. ‘As indicated above, many of those who were ;arpested:and detained have
subsequently been released, but there is no system-of review before an <mpar-
+tial -tribunal or other review body. There is, however, ino pravision for i~

these :safeguards. in.the .Constitution.

VIII. CORRESPONDENCE BETWEEN COLLEGE.  OF ADVOCATES: AND MINISTER OF JUSTICE::

Some of the matters which we have raised in this report have been the
subject of an open correspondence between. the. President of :the'College of
Advocates,- Sefior Alejandro Silva Bascunan (a.gdistinguished Professor of Con-
stitutional Law), and the Minister of Justice, Senor Don Gonzalo:Prieto -
Gandara. We were given copies of this correspondence which took place bet-
ween' O¢tober 24,1973, and Aprll 22, 1974, as well as of a letter from the
College of Advocates to the Auditor General of the Army of December 4 " 1973,

Y A

Vi

" The College_qf.Advocates raised three main points:
(1) Tﬁey'asked for adequate facilities to defend their clients, to.be. able
to communicate with them, and to have time to study the case properly

and to prepare the defence.

(2) ' “They ‘wére ‘insistent that the principle of nonffetroactivity iﬁtﬁéﬁal
law should be respected and in particular asserted that offencés com-
mitted by civilians before the date of the coup must be tried either
by the ordinary civilian courts or by mllltary courts operatlng under

211V time of peace™ procedures. -

(3)" They asked that appeal or review tribunals be established for cases =~
~ with heavy penalties and that the superv1sory ]UPlSdlCtlon of the Sup—J
* peme- Court over military trlbunals in time of war (Councils of War) |

be recognised.
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On the first point the Minister :im his replies gave assurances::that
measures had been taken or would be taken to-enable:the advocates to cérry
out their professional duties satisfactorily. Our conversations with law-
yers convinced us that.whereas proper:facilities have been given in.some
cases, such -as the Air Force Trial held while we were in Santiago which was
given wide publicity, the defence facilities in most cases suffer from the:

defects we have referred.to above.

On the second point the Minister gave an absolute assurance (as he did
in conversations with us). This assurance has not been implemented. In
practice civilians charged with having committed security offences before
September -11;. 1973, are tried by militany tribunals tnder' the: time:of war
procedure. -Adse; as we pointed out ththeaMini%EergwWenWenéatold“of:many E
cases in:which heayier.penalties promulgated;inﬂdécneewlad§ have .been applied
retroactively. We gave particulars of -one such.case to:the:Minister, stress-
-ing -that what was needed was an appeal machinery:so that . these matters rcéuid

. be put right. - B U T SIS T £ AL SRS

.- +---0n . the:third point, namely. the need for an appeal machinery;: the Mini-

ster merely referred to the relevant articles of the Constitutien and the -
Code of Military Justice, and tc the decisions of the Supreme Court to which
we have referred. This was, in effect, a negative réeply. In conversation'

with us, the Minister appeared to agree about the necessity for an appeal

- procedure and said the matter was being studied within-the' govermment. Four
months: later, it.seems that nothing has yet been doneJ:-i 7. . SRS

LT

IX. TREATMENT OF FOREIGNERS

At the time. of the coup a large number of. foreigmers were: resident in:
Chile. Many of them, possibly over- 10,000 were persons who came seeking’ re-
fuge .from the military regimes in other countries: of South America.

After the. coup many of .these foreigners, being suspected of left«wing -
political activities or sympathies, were particularly sought after in‘ the
search and arrest operations carried out by the military authorities. At

least 700 are known to have been arrested, and some were killed in the early
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days: following the coup.: . In-conséquence; a"largeé number” (approximately 2,000)
sought refuge- in foreign embassiesi ' S
" e e i
. ‘Following’ very widéspreéad: international pressurve}’ dndwith the assist-
ance -of-a numbér:6f: foreign governmehts, the United Nations®High Commissioner
for Refugees:(UNHCR), the local churches backed by the:World Coiumnéii of*"
Churches, the International Committee of the Red Cross and otHer égenéi§é§‘
nearly all the foreigners who wished to leave the country have been enabled
té:-do so.; o PoE
AlL foreigners who had been granted asylim in foreign embdssies were
eventually-allowed to leave ‘thé country (thepe dre still .a small ‘number of
Chilean nationals in foveign enbassies). About 2;600 Foreighiers webe pes
- Settled. outside’ Chile under the auspices of the UNHCR. :-Abott 15500 ‘Teft
openly .undexirtheir own arrangements: with permits granted by thé governmént,
‘and it hasibeen estimated ‘that between 2,000 dnd- 3;000" others: went” clandest-

inely to neighbouring countries. Their resettlement is a continuing préblém.

-" .*A problem also remains- concerning the -reunion’ of Families 'Where foreig-
ners left theicountry:leaving:behind them fémbers of their familiés who are:

Chilean nationals.:Many ofi-thesc families are being’réunited abroad Undép”

the -auspices- of:the UNHCR., ~ . .= - - T mE e

"t Of 'those-.arrested, i3 were knowh to the-bffice of the UNHCR in April- 1974
to have been convicted of ‘offences and' 15:to bé still if custody awditing ™
trial. In addition, about another 10 who had been charged with offences had

been released on bail (conditional liberty).

: IS (R TearonoFaiew ey
AT 1L SR PELNUN SUIPIINY

During the early stages, following a statement made by a Chilean consul
in Bolivia, it was errdneously belicved that some-250 Bolivian refugees in
Chile had ‘been foreibly repatriated to Bolivia against their willJ"(q) In'
fact, these were migrant workerg who had“comé without proper documentationy '
and the Chilean authorities said they could return to Chile when their papers
were in drder. ‘There have; however, been isolated casés 6f repatriation of
Boliviani refugees against ‘their will, -~ o EEEEE

RS T

LR A NS AT AN R a0 e

(4) Cf. ICJ Review No. 11, December 1973, p. 13



- 31 -

- 'In: general; it:is right to say that the Chilean goveranment appears to .
have made good its undertaking to'fulfil :its.iobligations.under fhei#&biou:;:
infefhational conventions governing the right of asylum to whichyit is a
party, though there are still a small number of missing persors in this cats-

gory.

X. ~COMMENTS AND CONCLUSIONS

“ The first matter on which we were asked %o report was . the reasons and,.
by implication, the need for the continuation of the State of Siege.. We -z~
preciate: that Chile ‘ig still going.through an exceptionally difficult period
followingithe ‘'events leading up to and :follcwing the coup on September 11,

1973, + Théseé in power evidently consider that it is still necesaary for ihew

to retain’some ‘emergency powers under Article 72, No. 17 of.the Constitutizm.
However, the authorities with whom we .spoke have stated not only in. privetn.
‘but publicly their conviction that the country is back on the path to stabil-
ity. It is apparent that the Armed Forces aré 'in full control of all puris
of ‘the national territory. In these circumstances, we hope that the govz:

ment will speed-up the process of release of all persons held-under adminj-
strative detention, keeping:in custody only thcse ,ho;are»charged witli:a cri-
mindl offénce and placed: at the disposal of the competent:tribunal. - When
this has been done, the way will:be-clear to 1ift the State of Siege, and.
begin the return to normal democratic governmeant.’

Meanwhile, we are extremely ccncernad about certain procedural aspects
of thisadministrative detention.  First:aoid foremost, we are dismayed to
learn that people are still being arrested anonymously without their, families
or lawyers know1ng who has arre;ted taen, or why, or whepe they are belng
held and that there is ‘no effectlve way in Whlbh they or “their’ lawyeru can
flnd out through off1c1al channels. While we acce pt that Prtlcle 72 No. 17
of the Constitution gives @ discretionary power to the Ex ecutlve, and that
the motlvatlons of such detentloﬁs cannot be chal]nnged in the courts, the
same provision indicates certain procedural requirements to Wthh the Execu—

tive must adhere. These are the issuance of written arreat warrarts by the

'highestﬂexecutive authority;“and detention ‘either:in the .démicile of théipérw




criminals. Under Chilean Law, 'as‘under: the: law of.any: civilised country,
the period of incomunicado has tobe restricted:to.a minimumand ill-treat-
ment and torture are illegal. W&, therefore,” express the hope thatistrict
administrative measures will be undertaken to enforce the procedures which,
as we were told by the then Minister of the Interior, General Bonilla, have

been laid down with respect to these matters.

However, the existence of such minimum conditions and safeguards ‘is ob-
viously of little consequence if there is no possibility of securing relief
upon their viclation, Enforcement is dependent upon the ability of the de-
tainee to obtain legal assistcnce and to be able to present his complaints.
before a court. While this seems obvious, and some authorities assured us
that this is what is being done, others (including General Bonilla).insisted
that a detainee under Article 72, No. 17, cannot claim legal assistance-as
long as he is not charged with a criminal offence.- This seems to indicate a

dangerous confusion which should be reconciled as soon as possible.

We stress this point particularly in view of the many cases of ill-
treatment and torture which have been:reported: We have heard ample testi-
mony by absolutely responsible and credible “people who have persuaded us
that the=ze cases do exist. We.dr not wish to imply that these cases are the
result of orders given by the Junta or ‘that they are part of high level offi-
cial:policy. We suggest, however, that past experience in many countries v
has shown that torture is likely to occur whenever detainees are held for a

considerable time incomunicado and without access to a lawyer.

We therefore urge, in the interests of the country as well as of ithe’ de-

ger

tainees, that @ - LT - R A KR 16 TP

(i) all arrests be made pursuant to a written order signed in accordance.
with Decree Law No, 228, and a copy given to.the person concerned at

the time of the arrest;

(ii) the maximum period of incomunicado (see Section VII above) be strict-
ly enforced; ' Ll

w3 osalt.

(iii) the families and .defence lawyers be- informedi'as'soon ‘as’ possible,  and

in any event at the end of the perieod” of incomunicado, of the place
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" of detention;ithe legal situation of: the detaineey and; if charged
‘with an offence, the courtoin-whichr-he 'is to be tried;

Gl i T odroernesd T vt DRddimene e e oi depreglr LA

- (iv) follow1ng the perlod of 1ncomun1cado the, detalnee 's lawyer should be

- able to see and speak.to him at any. tlme Juring . his detention; .

. i; - - -.—lv
s

(v) those who are to be charped w1th ‘épiminal offences should be placed

jlmmedlately at the dlsposal of the competent trlbunal,

i s

(vi) .:those who are to be détained by administrative order should mnot bé -
confined with common criminals in gaols or penitentiaries. 'They:
should be kept in reasonable conditions where they can have regular
'visits from their families; excessively remote and -forbidding

places (such as Dawson -Island and Chacabucc) should be abandoned;

(vii) the names of persons detained by .administrative order under Article
72, No. 17 should (as in some other countries having administrative
”T”detention) be published in the Oﬁfic%ﬁ} Gazette at the end of the .

period of incomunicado and, in cge,cocrse, the fact and date of their
. -releases. . . .

e

(viiif an effectlve 3ud1c1a1 remedy should be ava1lable to enforce these
S 'pbov151ons;v for thls purpose wrlts of_égpggg ppesented on behalf of
( detalnees should be dealt1w1th by the courts as sw1ftly as p0331b1e,
and full cooperatlon should be glven by the Bxecutlve to the courts

AR

'_1n replylng to thelr enqulrles.'

- We believe that if these procedures were strictly followed the ‘allega--
- tions of ‘torture and ‘ill-treatimetit would be much reduced.

T AL T T P (e
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" We: find it ‘very disturbing that amparo complaints; which' traditionally
are decided by Chilean courts very swiftly, arée pending’For many weeks before
a decision, if any, is given. To re-establish the full ‘efféctiveness of the

amparo procedure should be regarded as of the utmost importance. St D

: Perhaps’ our greatest concern relates to the application ‘toithe’ present
situation of the'provisions of the Code of Military Justice' concething the
"time of war'" procedure. It was-frequently stresseéd to ug, and’ it'is s&lf:

evident, that the military authorities gained full control of ‘the’country and
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brought hostilities to6:an"end within a: very brief period following the coup.
It is a simple matter .ofifact-that the :country hds been:quiet fdr many /
months. Although the mere noss1b111ty of terrorlst acts may perhaps be
’thought to justify some emergency measures, theré is'nd' ba51s whatsoever for
con51der1ng ‘that Chile continues’to be 1A a state of war. In order to per-
m1t the funct1on1ng of .Jpormal. .beacer tlme ]urlsdlctlons and procedural safe-
Fuards with resPect to the many people accused of polltlcally motlvated
crimes, we therefore urge that the declaration in Decree Law No. 5 that the
State of :Siege should be understood as a:"state or time of war' should be

P N

rescinded .without:delay.

SO

RS R O IREEE T

The summary nature of the time of war procedurées in the Code of Mili-
tary.Justice can be understood.only.when it is realised that these procedures
are intended by the leglslator for extreme situations of emergency (e.g. 1n
a bes1eged town, or when seriois mllltary operatlons are in progress in the
z6né where thé offence occurred) For example, unde? this procedure the
pre-trial 1nvest1gat10n is supposed not to excéed 4 hours, othér ‘than in
" exceptional cases (Article 180 of the Code of Military Justlce), ‘and no form
of appeal is provided for. Furthermore the time of war triBunéls,lthe Coun-
cils of War, con51st of s1x non- legal and _only one legal offlcer.“ ThlS v1r—

Soehst

utual domlnance by non- lepal)offlcers is partlcularly dangerous when, as in
‘the present case, extremeiplcomp}ex lepal ouestlons arise (e p. the question
:of the lepallty or 1llegallty of the Allende government and of acts committed
under or on behalf of that government) The Mllltary Commander who appoints
the. judges is not subject to any procedural rules (e.g. to appomnt them from
a pre-established list). This creates .d& substantial risk that he will choose
those he considers most likely to:render decisions -favourable :to the prosecu-
tion, thereby restricting the chances of principled and impartial adjudica-
tion.: Morepver, the arbitrary power of the Miditary Commanders to modify the
+ judgments..as: they see:fiit -means that the final :.decision lies npt with:the- :
court but.with the military hierarchy, since there s no form of appeal. pro-
cedure., B I R BT e R A LI T ST R
-. 1% seems to-us inconceivable; that such-procedures .can exist:and:be con-
tinued. vhen there is not the slightest trace of a war situation, :and:the:
examples we have quoted in -our report.indicate the sericus-:judicial errors’

: whi,chr;can_ result. L Tan s r e e P SR T 5 R S N SR R
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We therefore strongly urge that, either by a Decree Law, or preferably
by 'a peturn o the peace-tlme system of mllltary ]ustlce, a revlew of flrst
1nstance judgments by the "Corte Marcial® (Mllltary Appeals Court) should’
be instituted without delay. In addltlon, there should be a rlght of flnal

recolrse té the Supreme Courts

“We sincerely regret that ‘ofle ¢hamber of the Supreme Court ruled that
it-has o Jurisdiction +to review Judgments ‘of the Councils of War. ThlS de-
cision’ departs from’ prev1ous precedents and enounces the superv1sory ]UPlS-
dictioh which' Chllean lawyers con31der is glven by the Constltutlon over all
tribunals’ without eXLépthD- The declslon is partlcularly regrettable 1n '
view"of ' tHe “répeated affirmations by “the Juntd of the 1ndependence of the
Judici aﬂ&"“Uhder present cifcumstances the Supreme Court, whlch is helo 1n
high' es'téem In Chilé and abroad, could play a v1tal role in thls perlod of _
transition when justice must be rendered am1d circurstances of p3551on and
strife. We hope that, as long as the system of mllitary justice in time of
wir is retiined, 'thé’ decision to which we hive referred W111 be reversed

eithér by" Fy dec1sion by thé" Full Court or by a government decree (whlch as )

we were"eesured, g’ under study)

ety Ak

“Fuithér concern® i’ daused’ ly “the fact that th rlghts of the defence e
RS i
under preSent Procedures ‘apé pathép limited. There is generally no access

of ' tha ‘déferice lawyer to hls cilent durlng pre~tr1a1 1nvest1gat10n, and the
N A

R

fact '‘that this’ feature 'is not unlque to war-tlme procedure does not prevent
us from’ regardlnr it as a serlous restrlctlon upon the defence. Our 1mpres-‘
sién is that some lawyers w1th 6r without' Justlflcatlon, fall to defend o
their clients as v1gorously as one would expect ‘for’ fear of belng polltlc-:.
ally mlslnterpreted. We thifik “that the Jud1c1ary and the Armed Forces could:

ot

contrlbute to dlSSlpate thls fear.'“f

[T .
ST S W S T L D T b DR

“We note ‘that in' & Mémbrandum presented to the Government by 12 dlstln-.-
gulshed ‘Chilean penél‘lawyers Iast December, thelr flPSt request was that o
measures ‘be adopted to' ellmlnate restrlctlons on freedom of ‘the press and |
speech in matters invelvlng polltlcal trlals. We were frankiy'appalled by “d'
the completely one-sided reporting and prejud1c1al comment in the' Chllean e
press on the FACh (Air Force) trial in progress during the time we were in

Chile. Press reporting of current trials is always a sensitive matter, but
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Sll(.h reportlng as we saw cannot conduce towards creatmg the J.mpress:mn of

a falr and 1mpart1al trlal system.

' We understand that the Code of Mllltary Justlce of 1926 constltuted at
the time of its inception, a substantial progress towards a modernized sys-
tem of mllltary ]UStlLe. However, We would p01nt out that durlng the last
twenty years mllltary ]ustlce in most Western countr1es has been profoundly
reformed in order to adapt to a newer understandlng of basic rlghts, and
that Chllean mllltary law has not undergone any such change.’ The present _;
homent” is’ hardly the tlme for leglslatlve reform. ‘We would however, llke ;
to draw the attentlon ‘of the many outstandlng Chllean penal lawyers to the
need’ for long-term reform of the mllltary law, and encourage prellmlnary
studles Wthh mlght lead to the elaboratlon of a draft oode by the 1nterna;:

tlonally renowned Instltuto de Clenclas Penales.:“ .
Flnally, we feel bound to express our sense of dlsturbanue over some of
the Decrees which fhe Junta has promulgated amendlng the substantlve cr1m1n-
al’ law. At a' time when throughout the Western world the death penalty is o
being abolished or at least severely restrlcted it is frlghtenlng to see .
that its scope of appllcatlon is belnp enlarged 1n Chlle. We Lertalnly hope
that the m111tary authorities wiil not order the executlon of any further

death penaltles, Lon51der1ng that bloodshed can only w1den the d1v151ons ofui
the past and diminish’ the hope for harmony 1n the future. We also deplore .;
the 1ntroduot10n ‘of some new crlmes ' 1n Chllean law whlch can, only be ex- f>
plalned by the extraordlnary olrcumstances under which they were created.'As
an example we would mentlon Artlcle y of Deeree 81 of October ll 1973 whlch
makes® it’ a crlme pun1shable by long term 1mprlsonment or death for anyone to
enter ‘thHe country clandestlnely who had preV1ously fled from 1t .taken asylum
abroad, or been expelled. The reason for thls extremely severe penalty 1slvc
that, under the prov131ons of the Decree, 1t 1s presumed (and therefore does

not’ need to be proved) that he 1s returnlng w1th the 1ntent10n to attack the

securlty of ‘the state. Certalnly such leplslatlon, Whlch v1olates the pre- ;

sumptlon of 1nnocence and the pr1nc1ple that gullty 1ntent must be proven,‘ﬁf

[
X L 3

should be repealed w1thout delay.
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Appendix "A"

Recurso de Queja to the Supreme Coﬁrt of'Justice

against the Council of War of Valparaiso

Case No. 6603

On Octeber 11, 1973, Jdan.Fernando Silva Riveros was sentenced to life
1mprlsonment by the Counc11 of War of Valparalso (w1th one officer dissent-
1ng) under Artlcle 252 No. 3, of the Code of Military Justlce. ThlS:A?FlCle

deals w1th esplonape in time of war by making plans or sketches.

The defendlng lawyer, in an appeal by way of recurso de queja", asked
the Supreme Court to annul the Judgment 1n exercise of thelr superv1sory jUP'
isdiction under Article 86 of the Constltutlon (5) and Article 540 of the

Organic Code of Tribunals. His main arguments were as follows:

1. :The basis of the charge agaihét the defendant was that three plaﬁsfo%;
a sector of Valparaiso were found at his house. These had been tracéd
from a newspaper El Mercurio, and differed from thos published in thé"
newspaper only in that’ the locatlon of the police headquarters (cara-
blneros) the German hospital and the prison. had been marked on them.
There was no. ev1denee that the defendant had hlmself made the markings,

or was respon31ble for them,and he expressly denled it.

2, Article 252 is in a section of the Code of Military Justice entitled

"Treason, esplonage and other crlmes agalnst the soverelgnty and extern-

qEn

al securlty of the State", but the state of war proclaimed in Chile is

pre
L

not dlrected agalnst an external enemy.

3. It was not proved that the plans had been prepared after the proclama-
‘tion of the State of War.

(s) Artlcle 86 of “the Constltutlon says "The Supreme Court has the leELt-
ivey “correctional and economic ‘supervision of all the Tribunals of the

Nation, :in accordance with the. respective laws which determine their
organisation and attributions ... .
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4, . These plans had no relation to a zone of military operation, as requir-
ed in order to constitute an offence under Article 252, No. 3, of the
Code of Military Justice.

O C o .
taiat el e

On November 13, 1973, the Supreme Court declared that it had no juris-
diction over military tribunals in time of war and in consequence rejected
the appeal. The principal ground of the dscision was that this jufisdiction
would not be compatible with the function of military commandiiﬁﬁidﬁﬂisigt;

tributed by the law exclusively to the Military Commander of the zoﬁe,

O [ . e
S SR ' . R . A oL n

The défehdant's lawyer asked the court to recolisider thlS dec151oh. 'He
- cited the opinion of several authors of ‘tréatises on Chilean const1tut10nal
law, accordinig to which any 'law which sought to “éxclude & trlbunal from ‘the
supervisory and correctional jurisdiction of the Supreme Court would itself
:Bé”ﬁhcoﬁé%itutionél. Among other authors cited was Mr. Alejandro Sllva
Bascunan, Pres1aent of tHe College of Advocates. : E )

P IR O . S : B RN ST

In two powérful supporting pleas prepared by Mr. Daniel Schwelt er, who

is one of the leadlng poﬁal lawyers 1n Chile and 1s, 1nc1dentally, well-
known for hlS r1ght—w1ng polltlcal v1ews, the follow1ng arguments were pre-

sented

1. ‘Chile i&"#i6t in a state of war, civil or military, but only in a state
' of 'intérnal cémmotion, which enables a state of siege to be declared in
eonformity with ABticle 72, No. 17, of thé Constitution. The Mwar' re-

ferred to in Dadbde Laws Nos. 3 and 5, '0f Séptember 11 and 2%, 1973,

exists o?;y on paper.
-0 L A DO P

T2, Tﬁ%‘lé%%*%éia%iﬁg’%é wzp do not pﬂevéﬁffthe{Supféme Court ‘éx8réising its
superv1sory jLPlSdlCtlon over all trlbunals ‘of the natlon, 1nc1ud1ng

AR S 1 N S N B I AN A

military tribunals.

3.7 No law éan ‘withdrai ‘a tribunal from' ‘this' ]urlsdlctlon which belonps to

the Supreme Court by a provision of the Constltutlon.

4, The Labour Code placed the tribunals which it creatéd'ﬁndér themfelérm
vant Mlnlste . This d1d not prevent the Supreme Court eyercwslng a suoer-
v1sory and correctlonal 3ur1°d1ctlon over: them, even before thls was ex-

pressly recognised by law.
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S. TIn 1872 the Supreme Court made a formal protest to the Minister of War
over a legal violation committed by a Military Commander who, in invok-
ing a state of war, imposed penalties not only on soldiers but on civi-
lians. The Minister of War replied saying he would have the abuse
stopped at once. Similar cases occurred during the occupation of Peru

by Chilean troops in 1883.

6.  The Defendant is not asking the Supreme Court to intervene in the tech-
nical functions of the military command, but to correct the misuse by

a military tribunal in time of war of its judicial powers.

7 In Decree Law No. 128 of November ‘12, 1973, the military Junta assumed
the legislative and constitutional powers, but repeated What they had
already said in Decree Law No. 1 of September 11, namely that they re-
cognised the independence of the judicial power and the authority of
the Supreme Court as its highest representative, and would avoid any
act which could interfere with its functions under the copstitutional ..

and legal systems in force.

In spite of these arguments, the Supreme Court decided not to revoke

its earlier decision declaring its lack of jurisdiction.
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