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.- -REPORT ON :MISSION TO--CHILE

on behélf.of » L
' () eare-2
The International Commission of Jurists

by

. _ ‘Mr. Niall MauDermot Q.C. . ) e
Secretary-General of the International Commission of JUPlStS, o

Dr. Kurt Madlener
Specialist in Spanish and Latin American Penal Law at the
Max-Planck-Institute ;of Comparative and International :Penal Law,:
' Preiburg-im—Breisgau,
: Professor Covey Oliver
. ... Professor of International Law,: Un;wer51ty of Pennsylvania; .
former US Ambassador to Colombla, '1964-66, and former Asgistant
B Seuretary of Staté for Inter*Amerlcan Affalrs, 1967 ‘69, -

.
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We went to Chile on behalf of the International Commission ofl Juriskts ®
in April 1974 in order to enquire into the situation concerning human rights
and the.rule .of. law. . Qur mission was undertaken.at the. request of .the' World
Council of. Churches. and..in response to the, public invitation issued by..the-
 9§}}§9$:Eoréigp,Minister.to "respected .organisations" tpo come to Chile and
,ﬁ;qgtout:fpgikhqmsglves-the true situation. .. ;..

'
. YR
PR :

- As was.made, clear to the.Chilean government, the International Commis-;
sion of Jurists was particularly concerned to enquire into the following
matgﬁf§ﬁ%ﬁiw R

ssbbaa brinl i . . . S R L

(1) the reasons..for: the contlnuatlon of the State of Slege the prohlbltlon

....1 ~on all political. BCILV1ty, and the suspension or restriction of basic .
pights:and freedoms such as _freedom of speech, freedom of the press,

freedom of ass¢c1atlon, rlght of assembly, . freedom of movement, unlver-

81ty freedom, etc.,
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(2) the procedures for the arrest, detention, interrogation, charge and
trial of persons ﬁéld-iﬁ“cuéfody for'ﬁolitical offences and for offences
against the security of the staté;:t

RISt R s

(3) allegations of torture and ill-treatment of persons in custody;

(4) the facilities available for adequate legal representation of persons
charged with polltlcal offences or offences agalnst the sechrity of the

state,"
(5) the position of persons who have sought~asylum'in'foréign“émBaSBies.

We were’ 1n Chlle ffcm'19 to 28 Aprll. We' met a large number of ]urlsts,
1nglud1ng lawyers who have been engaged 1n the defence of polltlbal prisoners,
as well as some distinguished academic lawyers. We also met representatives
of international organisations who haye:been working in Chile, and had many ¢
conversations with individuals covering a wide spectrum of political view= &=
points. We had formal meetings with the President and Members of the Supreme

Court and with the Council of the College of Advocates (the Bar Council). ' We
were granted interviews by the Minister of Justice and the Minister of the
Intérior. "We also met Cardinal Raul Silva: BnP1QULZ. R - h

~'| We ‘are particularly indebted to Sr Osvaldo Illanes Benitez, former ~
President of the' ‘Supréine’ Court ‘and Member' of “the International Commissioh’ of
Jurists, ‘to Sr Alejandro 'Silva Bascunan, President of ‘thé Coliégé:offﬁdﬁdéétes,
and to Sr Bernal Gaston Anriquez, Secretary of thé Committes Ffor ‘the Defénce
of the Rule of Law, the National Section of the ICJ, for all the trouble they :
took’ it arvénging introdiuctions for us and helping us It many othér ways.

We were also greatly assisted by the staff of the interdenominational™
Committee of Cooperation for Peace in Chile, under the joint presidency of
Bishop Ferhando Ariztia (R.C:) atd Bishop' Heéfmut' Frenz (Luthéran).’ This Com-
mittee is- carrylng sut humahitaridn work to' assist persons b have been taken
into custody for polltiual or security’ réasons, "d@nd members of fhelr famllles.
They have’ organised a friee legal"éid“Serv1ce‘forfthb§e‘whb“ére"unabie to af- |
ford legal assistance. This is operating in Santiago and méhyndfﬁebiférts of
the country. It had, by April 1974, provided legal services for over 3,000

persons.



II. THE REASONS GIVEN IN JUSTIFICATION OF THE MILITARY COUP

As ‘we made clear to all with whom we spoke, it was no part of our terms

of reference to enquire 1nto the reasons for or justlflcatlon of the coup on

September 11, 1973, Understandably enough however, many of those whom we

met were anx1ous to explaln the1r views to us. on these questlons., As they
help to explain the legal measures wh1ch have been adopted. since the coup, .
we will state in summary form the principal arguments whlch were presentedy"

to us in support of the coup.

When Pre51dent Allende was elected he falled to obtaln an absolute ma-
jOPlty Dby popular vote, as has been usual 1n Pre51dent1al electlons in Chile
31nce 1925 (Pre31dent Fre1 s election was an exceptlon) It therefore fell

R .-'q‘. YN

to the Parllament (Natlonal Congress) to choose between the top two candi-

dates. They chose Allende on his agreelng to Lertaln constltutlonal amend-

ments and on his g1v1ng a solemn undertaklng to resPect the prlnclples of |

the Constitution. | _ L L

In spite of this undertaking, the Allende government, it is said, acted

illegally and unconstltutlonally in a number of ways during the second half

~of the three years. 1t was 1n offlce. In partlcular, it did nothlng to pre-

vent, if it did not encourage, 1llegal selzures of farms and factorles and -
other property by peasants and workers. When the dispossessed owners.success-
fully took legal proceedlngs to recover thelr property,_the government re~
fused to take actlon to execute the orders of the courts.t Thelr supporters
were allowed to demonstrate wdth 1mpun1ty agalnst the 3ud1c1ary and the legls-
lature._ Insultlng slogans were wrltten .on the walls -of court bulldlngs.‘
Secondly, 1t 1s sa1d that Pres1dent Allende abused h1s power to grant pardonms
by grantlng them on a w1de scale to actlve supporters of his government who
had been condemned for crlmlnal offences, in relatlon both to these illegal
seizures and other matters. In thls way he put h1s supporters. out31de the

law and encouraged further 1llega11t1es. Thirdly, when the m1nor1ty govern-~

:ment were unable to obtaln the consent of parllament to. leglslatlon they

wanted, particularly for the natlonallsat1on of certain industries, they used
as a regular means of government a speclal power of delegated leglslatlon it

whlch, it is said, was intended to be used only in exceptional circumstances.

S-3153 (a)




This was a power to overrule the objectlons of the Controller-General of the
Republic to a plece of delegated leglslatlon by hav1ng 1t approved and 31gned
individually by each member of the Cabinet. Fourthly, it is held agalnst
Allende ‘that he refused to s1gn ‘certain amendments to the Constltutlon pro-
:posed and " passed by the ational Congress. A"conflict ‘drose ds to whether
the' afiendméfits took " effect ‘or not. A deadlock was' reached when ‘the’ Lonstltu—
tional Court held that it had no ]urlsdlctlon to determlne the 1ssue. Pre51—
dent” Allende’ refused 'to submit tHe matter to a referendum, whlch he could

have ‘done, and some say he ‘should have done. = '

In addltlon, it is said that Pre51dent Allende and his supporters illeg-
ally smuggled into ‘the country a large number of weapons with a view to arm-
1ng paramllltary forces. AlthOUgh this had at 1east the tac1t support of the
government, it was 1llegal because Pre51dent Allende had’ had to accept and
sign a ‘law passed by parllament conferrlng on “the armed forces the power to
control the" posse331on of flrearms and maklng it 1llegal for paramllltary
bodles to be" Formed or armed. Some 1llegally ‘held weapons had been selzed by
the military authorities before the coup, and it is said that eV1dence of a
great many more has been found since then.

It is contended that by these and other means the 'Aflende governnent -
acted COntrary to both the letter and 3p1r1t of the Constltutlon and destroyed
thé necessary balance Bétween the leglslature, the judlclary arid the execut<
ivey "BEESPE the” &éup, ‘the Supreme Court; Tthe Congréss and the Controller—j$
General ‘(Confraloria) had ‘each publlcly protested agalnst what they con51dered
to Bé the 1llegal actlons of the Allende government, and’ in this they were
"supported by the’ Councll of ‘the College ‘of Advocates. The procedure of 1m-v
peachmierit’ (which is 51mllar to that in the Unitéd States) was, however; neverl
get in motlon, as the necessary two-thlrds majorlty could not be obtalned.

Answers have, "ot course, been glven to these charges by supporters of -
the Allende government. on the f1rst p01nt, it 1s sald that seizures of farms
ahd factorles by peasants and workers had occurred under | prev1ous governments,
and that Pres1dent Allende, as ‘he’ stated publlcly at the t1me, w1shed to av01d
ithe violent bloodshed whldh had attended the ‘énforcement of ev1ctlon orders 1n

the former cases. | He nreferred to put in an off1c1al to take control end to

P
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try bywconciliatiog,toﬁresoIVeetheidispute and to safegﬁardfﬁotﬂ’fhé”ﬁﬁivate
and social'interes%s1involved. -On the questlon of’ pardons, it'{s satd tHat

xS

these were W1dely granted under prev1ous governments and ‘it is denied that
the . power was abused. It is agreed that the sp2c1a1 power of delegated leg-
1slat10n was used more than by previous governments, but it is claimed that
this was made necessary by the systematic rejectlon of leglslatlon by the
Natlonal Congress and the Controller-General. No prev1ous government,’ and’
there had been many minority governments, had been subjected to such obstriic-
tion. For example, President Allende's government was the only one in recent
times to be refused:special powers to deal with the economié“sﬁgqatioﬁ;"On"
. the. constitutional issue there was a ‘genuine difference of legalgopinioﬁf
One. of President Allende's former politital advisers; Mr. Juan Garcés, has -
stated that on September 7, 1973, President Allende informed a number of mi<
litary leaders (including General Pinochet) that he was proposing to announce
on September 11 his' decisionh:to hold a referendum, and this intentidn was,

(1) On the" app01nted day;

indeed, reported.ln the foreign press at the time.-
the coup took place. ‘As to“the 'smuggling of arms, it is contended that this
was done’ by supporters of parties on both'sides and that some of the docu-
ments in the White Book pUbllShed by the Junta showed that the arms Supplled
by left wing gréups were intended to support the loyal military forces in

case of a military rebellion against the constitutional governMent."'

There were, of course, many other serious economic and political criti-
cisms levelled against the Allende government, ‘and there is no doubt that a
very tense political situation had arisen by the ‘middle of 1973, ‘which strong-
1y divided ‘the nation. A number of prominent opposition 1eadefs“made‘scarCely
veiled?agpealsafo'the-armed-forceS'to intervene, -and widéSppead strikes ‘and -
pfaféé% ﬁeetings and demonstrations were' openly directed towards Bringing "

down the regime.

III. THE JUNTA AND THE CONSTITUTION

On the day of the coup (Septembessilu 1973)“Presddenf Aileﬁde méf his
death - (whether he committed sulelde oy was shot by the armed forces is a, mat-
ter of controversy). Article 66 of the Polltlcal Constitution of the Republlc

of Chile lays down the approprlatefprOCedures for electing a:sgeeessor‘to a

ey s
’-‘\y-..

(1) Cf, Le Monde, 9-10 Septembe.., 29 September anc 19 December, 1973.



President who dies dpring his term of office. In spite of the:fact that the
Junta épgglgimed on.the radio on September 11 that they were intervening in. _.
order to,?pg;establishﬁordgr_gnd the constitutional law", these procedures
were not.set in motion. Instead,.the Junta, comprising the Commanders in
Cgief of the Army, Navy and Air Force and the Director General of the Cara-.
bineros, seized power. The National éoﬁgress was at first put into recess
(on_Septemper 13, 1973) and later dissdlﬁed (Decree Law No. 27, of September
21, 1973)..., The Junta, again by decree, vested 1n themselves the: powers of -
the. . Pre51dent and the Parliament (Degree Law No.. 128 of November. 16 1973) 2)
The Controller-General of .the Republic ( ontrglgrlg) whose functlon was tc~
verlfytghgwlegallty of.agts:of:the;Executlve_(1nclud1ngadelegated leglslatxon)
washpedgcgﬁ.to a purely advisory status. Lateruthe-Cdnstifutiaﬂal»Coubt:was-E
suspended... . . St Coe. gl g Fent kT
_;There: is no.provision in the Constitution authorising. any of .theset =
gggxeg§?ﬁ}§ywpecreeﬂLaw'Nb._;ﬁ(September 11, 1973), the ‘Junta:said:that! they’
wéu}@ Urespect.the Comstitution and laws of the Republic to the extent::that:!:
the present situation.in the, country.allows fopr the better-accomplishment of
the objectives which, it has.set itself", and-by Decree:Law No. 128 of Novem-
ber 16,,1973, they:declared. that as from September 11,::1973, the provisions
of the Constitution. and the.laws were to be considered as remaining in force

unless expressly modified by Decree Law.

.This assertion.is not in accordance with the,factual situation. -Only
.gne..decree has expressly modified the.Constitution (a Decree Law relating to*
J%O§§ of nationality for grave acts committed abroad against the essential-
interes;sgof,the state during a state of siege). Neverntheless, as has been-.v

seen, by means.of the series.of decrees already referred to, all the normal

P :‘. Frd

(2) By a new Decree Law No. 527 of June 26, 1974, it is stated that the
executive power is exercised by the President of the Junta as ""the Sup-
reme Chief of the Nation", with the povers, attrlbutlons and prerogatlves
which that status confers. This in effect gives General Pinochet the
powers of the President under the Constitution, without calling him
President. It is said in the Decree that other members of the Junta
will collaborate with him in the exercise'of his functions, which are
set out in great detail. It would appear from this lengthy new decree: .
that the Junta envisage an indefinite continuation of the military dic-_.
tatorship. They would hardly have promulgated such a detailed decree if
they were intending to.return.the country in the short term to a demo+ "=

" cratic system under a new or revised constitution.

S-3153 (a)
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democratlc processes of the Constltutlon have been overthrown.w Indeed, the

coup itself and the deorees of fhﬁ§Junta oontravene dlrect;y certaln prov1-
s1ons of the Constltutlon. Artlcles 3 and 4 of the Constltutlon read as fol—

1°WS~M e

"3, No person or group of persons can claim to' represent the people,
" to arrogate to themselves its rlghts, or to preSent petltlons in 1ts"
name.. Any violation of this article is seditionm. : “

4. No body, person or group of persons can attribute to itself, .
even under the pretext of exceptional circumstances, any powers or
rights other than those expressly conferred on it by law. Any act
in: contravention of this article is null and:void."”

(Underlining added.) !

. .The Constitution is very clear .on thé subject of intervention'by.the..::
military.  -Article 22 (as amended) reads:. "The public: force:.is: constituted
solely and-.exclusively by the armed forces and the corps.of carabineros -::. :
/mllltarlzed pollce/, which:bodies ‘are essentially professional, »organlsed :
by rank, disciplined, obedient and not deliberative.” 1In its context the
words "obedient and not dellberatlve" imply that the armed forces may not
question orders glven Yo them by the government, or themselves take: politiw:
cal decisions. Article 23 provides: "Any resolution of the President of
the Republic, the Chahher of Deputies, the Senate or.the Courts of Justice,
agreed to .in:the presence of or at the demand of an.armed force,:.a -military
commander, or any: -assembly of pecple, with or without arms, and-in disobed-
ience of the authorities, is legally void and:of no effect.™: ' ... - . .-

Although there ‘is no provision in'‘the Constitution:‘authorising the :: .-
Decree Laws of the Junta, and:although they  are seen:ta:be in violation of °
the Constitutiocn -and the law,-the Supreme Court lhas expressly appréved. their
validity. It has done so not, as one would expect, on the grounds that the
courts must accept the fact of the revolutionary seizure of power by the mll-
itary -authoritiesi but on the grounds:that the previous goVérnmént ﬁed.by its
-unconstitutional ;a¢tions put:itself byond:the law, and-that ‘the ' {ntérvention
of the ‘military was necessary in order.to uphold the Constitutidn. ‘It was.
vrepeatedly urged upom us by some eminent:jurists, 1nolud1ng “thé" ﬁre31dent of
the Supreme Court, that-this was not-"just. another sotith Ameriddl military
coupq;.but was aﬂlawfully.based»government,ﬂand Fhat the mllitary authorities

were exercising a necessary ultimate power .to ‘uphold the law. We .confess we

$-3153 (a)



find it difficult to follow this gonstltutlonal argument. Not only do the
acts of the present government v1olate the Constltutlon far more than anythlrg
alleged agalnst President Allende but it has been made cléar’ by the Junta
themselves that they will not permlt a return to democratic government under
the former Constitution. They have appointed a Commission of Constitutional
Refobn,;and,;in.Nenemher 1973,,ap§rqvedzit$ stetement of;prineiples for a new
Constitution of a very different character from the democratic Constitution

of 1925. -

Moreover, while the independence of the Judiciary. has been publicly and |
formally affirmed (Decree Law No. 128), the jurisdiction of the civilian
courts has been replaced in all matters relating to internal security, includ-
ing the-arrest, detention and trial of political suspects, by an extrémely |
summary-system of military tribunals. The Supreme Court has renounced even a
supervisory jurisdiction over these tribunals. ‘Ih the result, the vaunted-

independence. of “the:Judiciary appears to bewof littlex relevange.-r-’

EERIR A S
e MR REEE LT

IV.. STATE OF SIEGE,; STATE OF WAR AND STATE OF EMERGENCY

volh

‘On. the day .of thé coup, 'a Decree Law was anno:mnced on radio and: televi-
sion declaring a State of Siege over the whole country. This Decree wag:pib-
lished in the Official Gazette on September 18 as Decree Law-No. 3, datéds
September 11, 1973. . On September 22 another Decree :was published,’ Decrée’ Law
No. 5, dated September 12, 1973, declaring that the State of Siege was to be
understood ‘@s a "State or Time of War" for the purpose of applying the time
of war penalties established by the Code'of Military Justice, and for the:'
functioning of "military tribunals in time of war" with war-time legal proce-
duries - L

Again, no authority is found in:the Constituticn for theseé ‘declavations
by the Junta. - The power to declare a State of Siege for internal ‘disorder is
vested by Article 72, No. 17 of the Constitution in -the Congress or, for a
limited period until the Congress meets, :in the President: (The Congress re-
fused to grant President Allende-a State of Siege 'after-the abortive military
coup on June 29, 1973, contending that the President -already had sufficient

powers to deal with the situation.) *A declaration o¢f‘a State of War may be .

$-3153 (a)
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made, under Article W4, No. 11, by the Congress passing.a law to that effect
on the.proposal of the President. Tﬁg;égyngEQFqulépe.a,Sthe of Emergency
rggtélwith the President. There is nosgg;hﬁrity.QRQerﬂthe.Qpnstiﬁgt%gn;ogm;’
under the law entitling the military authorities by, Desmee Law. to proclaim
an Emergency or a State of Siege or to declare that it is to take effect as
a Stafé?%f War. In any event, as Congress was,in sessiop. pn September. 11,
only the Congress could lawfully proclaim a;Stgte;Qf;Siege{ppmggqte.quWap.“
. A4 : _ T L E R RN PR RITUR SN AT s G o700 MRS U i 5
According to Article 72,. No. ;ngﬁlfthConst;tution,ugqugiéﬁaticnrpf,g;

for‘h@fiygdjperiod;3up_to a maximum of 6 months (Article U, Vo 12)5 It

4

State ‘of Siege may affect "one or. several parts.of the countpy! s, It

may*fhen.be ;gneWednby Congress. ; The pregquﬁsﬁat§39§ﬁ§§eg§iyag?déciaredgwa
for an indefinite period to extend 6ver th?;ﬂh949-99¥é§E¥f A further Decree
Law in March 1974 purported to extend it tp September 11, 1974.

According to ‘the"Same Article'?72 of ‘the Comstitution,. the sole powers
granted under a State of Siege are grairted*to! the President. These are the

powers:

(1) to transfer persons from one department (an administrative territorial:

division) to another, and

L T ST TY T S By o)
RUTS MR I R FEIS

(2) to arrest and hold people under house arrest in their owp homes or.in.
other places, provided that they are not prisons or places.of detention.

of common criminals.

The measures adopted by virtue of a State of Siege may not last longer than
the State of Siege itself. '

R

» ?ﬁéheffect,gf”g:declaggtion of a State of Emergency is that the .zone
whiéh is covered by the declaration comes under the complete control of;the .
Military Commander appointed for the zone, who can then govern it by means
of ordinances (bandos). Decree Law No. 4 appointéd Military Commanders to
provinqesﬂénd'égﬁaptments covering the whole country.

, -A declaration of a State of Siege is intended to .apply.to situations, in.

which the counfry is..threatened with.attack from abroad, .or is confronted.

§-3153 (a)
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with ‘an ‘drfled ‘uprising by drganised rebel foraés."Thefé was, of course, no
armed uprising: before the military coup" on. September 11, 1973.° 3Thefé was
some fighting: after the coup by forces re51st1np the mllltary take—over, but

all organised résistance was broupht ‘nder control Wlthln about 10 days." -

- The Junta contend 'that the maintenance of fﬁe‘State of Siege and State
of War is ‘nécessdry to'deal with the subversive’ ¥orces which they say exist’
under-ground, heavily armed with weapons brought illegally into the country
under Priesident Allende. - It is also suggested that there are some 14, 000
supporters of thesé subversive forces waiting across the fron+1ers in Argen-;
tina and Peru, half of them armed, until the moment comes when they'can ins
vade- the country in support of an armed Uprising. We do not find this ékpl&-
nation convincing, and’ some persons close to the Junta’ with whom we spoke ad—
mitted freely that there was no longer any military threat to the regime. o
They, however, justified the maintenance of the State of Siege upon what
seems more likely to bé'the real grounds. They argued that the country is
still too divided for'a return to democracy to be possible, and that in any |
event the nature of democracy must be altered in Chile. They contend that’
the government need to maintain the emergency powers and the military system
of:justice in time of 'war in order to keep control of the political situation,
to eradicate marxism, and to prepare the country for a return to”aemocracy
under a revised Constitution. The fiction that the country is in a State of
War 'is ‘iaintained for’the sake of the increased powers which it confers up6ﬁ~

ey

the government.

V. - SUSPENSION OF CIVIL' ‘RIGHTS AND FUNDAMENTAL FREEDOMS

All the basic rights and freedoms guaranteed under the Constitution have
been suspended or severely eroded by Decree Laws;éhalofdinanceé’(ééggéé) pro-
mulgated by the military authorities. . A S o

© A1l p&Iitical parties are suspended and those of left;w1n§ tendency are
declared illegal. No political activity of any kind is allowed. ‘No-one may
demonstrate, even in favour of the government. No assembly may take place
without prior permission being obtained. Even social gatherings or partles

in privite hduses ave prohibited during the hours of curfew.' N
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Freedom of a§sociafi6n'has}beén"Seyepgiyfgggtpigted? many associations
have been declaredwilleéal or dissolved, including political, trade union,
agricultural adpoblacion (shanty town) organisatioms...®: <i-. -~ .. |

- There -is ;1ittle-or no freedom of .expression: Newspapers and radio
stations sympathetic to the former government have beén closed. The press

and radio are strictly controlled. ‘

Academic freedom has been -abolished. The Universities have been brought
under control of the ‘military authorities.. -Some departments, including the
department -of Sociology, have been:closed on the grounds that the teaching
was . "'subvepsive", and -degrees conferred by-them:-have been. retrospectively
annulled. Many institutes, schools and other:centres of:learning have been .
closed. A large number of the teaching and administrative staffs have been
dismissed. Students have been required to re-register:and:have been. control=
led on political grounds.

PNt BT

-+ Inviolability of :the horie :is not respected: People's houses are liable .
to be searched by militdary or police authorities :at--any hour without-a search
warrant.. - . - o T oo b arroned R emio iy

Freedom. of movement. is severely restricted, internally. as well as ex-
ternally¢ﬁxﬂpcunfeWHisjin-fofee;a

With respect: to: the :riglit. to work, guaraptees against-unjust dismissal
(under pre-Allende legislation) are no longer available in the public sector.
All public employees:were: placed on temporary:-employment. after the coup and
are. liable to dismissal -at :thi:idiscretion of the authorities without any
pight_pf,appealwr-Por_the private sector, the previousiLabour Courts have
been replaced by special tribunals with one legally:qualified judge, one re-
presentative of the armed.forces and a labour inspector nominated by the
Labour Boand.: . Lawful grounds of digméssal have been increased. Among: the
thousands who . are.now,unemployed injghile are many who lost their jobs as:a '
resulti.of’ these measures, causing very severe hardship:among the poorer :: - :-

"sections of the communitys:

Perhaps the most severe restrictions on civil rights have been in rela-
tion to freedom from arbitrary arrest and detention, and in the trial proce-

dure.
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VI.. THE -SYSTEM OF MILITARY. JUSTICE IN TIME OF WAR.

e . : BANL N SRV TS 14 DAL
The two main effects .of the proclamation of a Sta;g_g@GSiggpigpgjtbe;iﬁﬁ
substitution of the "time of war" procedures of militaf;mgsgiice for the
"time of peace" progéﬁures, and the power given to the President to detain
political suspects.by administrative order without any. form of,jpdicial.

process. e = ST

v "Military justice-in. time of war" is provided for in the Code of Mili-
tary Justice and is meant  to be.applied in actual war situations; such as.in.
besieged towns or.in zones where serious military operations é&re ih progress.
The outstanding features of.the time of war procedure are,the summary nature..
of the proceedings, and the .absenge of any right of appeal, .-

Pre-Trial Investigation

Under the time of peace procedure, there are detailed and thorough pre-

liminary proceedings. These take the form of a judicial investigation .(sum-
ario) carried.out by.a.specially .designated officer (Eiscal). Some of the
Fiscales have legal training. This investigation is modelled upon the "in-. .
struction” stage of the civil law penal procedure. Defence lawyers are not
able.to participate in these proceedings, but they are able to see and. advise
their client after the initial short period of incomunicado has ended. -After
the completion of the sumario, the defence lawyer has full opportunities to
have witnesses: convened and examined on behalf of the defence., ... .
i v b lanl e fani LA )

... Under the time of war procedure,.the preliminary .ipnvestigation is of a: .

very summary nature and is supposed to be completed by the Fiscal within 48 .
hours (Article 180 of the Code of Military Justice). . The Defendapnt is not. -
entitled to see a lawyer until he has been charged following the;sumarip,

The Military Commander then convenes. a tribunal known as.a.Council of War,

to try the case on.a specified date.. In practice the trial often begins with-
in 48 hours. ‘The Council of War is comprised of 7 military officers, only

one of whom, the Auditor, is legally qualified. The Fiscal who. has investi-

gated the case is also the Prosecutor before the Council of. Wavr,..
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Right”towaiDefence:Lawyer
. DTN o L

\’r

“In theory the Defendant is entitled to the advocate of his choice as
soon as he has been Lharged follow1ng the sumwrlo. If he has no lawyer, he
should be entltled to free legal repre sentatlon by the advocate de turno (i.e.
theliawyer whose turn 1t is on a roster kept by the local College of Advoe
Lates) If none 1s avallable, a defendlnp advocate should be designated by

the FlSLal.

We were told that in very many cases the Defendant is not able to secure
the advocate of his oh01ce.' In soae Lases the lawyers are unW1lllng ‘to under-
NS4
take the defenc,e for fear of reprlsals. In others, too short a perlod is

J

avallable between t e sumarlo and tne trlal for the lawyer to be Lontacted

‘ iy
€ .

and to enable h1m to make the 3ourney to the place where the trlbunal 1s 31t-

,,,,, B

tlng. The roster system often breaks down and no duty lcwyer 1s avallable.

7

The" Defendants usually have no confldence 1n an advooate nomlnated by, the

37

Fiscal.
In most cases the short perlod Wﬂth 1s avallahie“before the hearing of
the case' also makes 1t 1mpo 31ble 1n ppactlce for the defence lawyer to chal-
lenge tha ev1dence Lolleeted for the prosecutlon 1n the snnarlo and to pre-
sent “evidence for the defence.i Also, except in major trlals the defence law-
yer 1s ‘usually unable to object to doouncnts, derand expert appraisals or

secure the attendance of prosecution witnesses for cross-examination.

In some cases the defencn lawyer has not ber allowed to see certain
pages in thé sumario report althowan thﬁy ar ae :n by the Prosecutor and the
Court: The" reason glven is that thCJ touch on mattcrs of national security.

Thus the defence does not even know what ev1dence 1t ‘has to meet.

The defence lawyer usually has to conduct the case on the basis of ac-
cepting the evidence presented by the’proseeutlon, and putting forward what
mitigation or legal arguments he can on behalf of his client. In most of
these cases the Defendant has been 1n custody under investigation for a per-
iod of months W1th no access to a 1awyer. There is no question of the sumario

belng Lompleted w1th1n ug hours 1n aocordance wlth the Code of Military Just-

ice. In gertaln show trials, like the Alr Force trial in progress in Santiago

$-3153 (a)
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at the time of our mission, adequate facilities are given to the defence ad-
vocates to prepare their defence. We were assured, however, that this is not

typical of the way in which Councils.of War operate up and down the country.

e There are other ways .in whigch. .defence rlghts -are- rendered dllusorys..: One
advocate has had to renounce defending political prlsoners becalise whenever
he did so the sentence: imposed was much severer. than usual and out‘of.%llnpro-
portion to the gravity of the offence. This lawyer received threats of: mur-

der for undertaking defences free of charge.

Cgpital offences of treason, sedition and kindred offences are fnequeﬁt-
ly charged against Defendants on the basis: of their actions in:support ofi
President Allende and his government before or at the time of the coups.:For

.example, in the Air Force trial in progress during our mission Carlos Lazo;.
former Vice-President of the. Central Bank, was condemned. to death (1dter re-
duced to 30 years). for having met with air force officers in an attemptitor
weed out those officers who were believed to be opposed to and plotting
against the Allende government. Former Senator Erich Schnake was sentenced
to 20 years imprisonment for having broadcast on the day of the coup an*appeai
to the people to support the Allende government. In such cases defence law- ;
yers are debarred from raising "political issues" in their. arguments. This
.effectively prevents them from dealing with the real issue in these cases,
namely the respective legality of the Allende regime and the:present regime. -

Absence of Right of Appeal

... The sentences of -the Councils of War are subject to review by the Mili=
tary Commander of the district where the case is heard:. He may-approve, re-
voke or modify (by reducing or increasing) the sentence (Article 74 of the i
Code of Military Justice). The defence lawyer may make a written submission
to ;heiﬂi%itary Commander, but there is no hearing before him and,  of course, -

he is not a judge, nor is he legally qualified.

There is no form of appeal or recourse against the decision as finally ©
determined by the Military Commander, not even when gross irregularities have
occurred during the course of a trial, or when the Council of War has exceeded

its jurisdiction. Under the time of peace military procedure:there .is-a .
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"Second -Instance” or  ’7 rlght of appeal to a tribunal known as the Court !
Martial. This is a muchfrespecte& dourt composed of the three Auditors

(Judge ‘Advocates Genenal) of;theathree Armed Forces together with two civil-
ian Appeais'Courf?ﬁUH; S.'VIﬁ addition, there are other remedies (eigs amparo.
and ‘queja) by ‘which récoﬁfsetmay‘bé had to theé "Ordinary -Justice"™ (i.ei ithe
civilian Court‘df Appeals and the Supreme Court) in‘cases where it is alleged
thaf~ibregulari%i§svin procedure have occurred ‘or that the military tribunal

has“exceedsd '£ts - jurisdiction. :

Under the tlme of war 'procedure “there is no "second instance” and no
right ‘of appeal to the Court Martial. A number of attempts have been made
to bring proceedings before the ‘Court of Appeals :and the Supreme Court, :but
the Supreme Court has steadfastly refused to exercise any supervisory juris-
diction over the systeri ofrfilitary justice in:time of war, holding that the:
proceedings ‘and ‘senterices? of Councils of :War:fall exclusively within the
sphere of the ‘Executives’” A short report of one of tliese cases, and the argu-

ments deployéd i$ at Appendix TA%, Tt oo oo v

These"decisions ‘6f thé Supreme Court have been severely criticised by
the most ‘distinguished constitutional and penal lawyers; who contend that
Article 86%of thé’ Constitution ékpressly confers “lipon thé:Supreme Court a
supervisory. jurisdiction ‘over "all the tribunals of the Nation". They :as-
sért - that no precederit for these ‘decisions is to be found on the previous
occasions when the -'"timeé' of war" ‘procedure has been in forces

‘Whatever be ‘the true interpretatiofni 6f the Chilean Constitution on:this
matter, it cannot but beé regarded 'as’a deplorable feature of the military
system of justice now in force in Chile that there is no procedure ‘for: cor-
recting judicial errors. This is‘particularly so when it is remembered ‘that
the judicial procedure is a véry'summary one (a factor which itself tends to-
wards error), and that the greit majority of the judges have no legal training.

NPT

Judicial Errors "

During convérsations with defénce lawyers we had our attention drawn to
many serious ‘errérs which it i§ alléged had occurred and for which there was

no remedy. The following are §éme éxamples:
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(1) In a“decisioh ‘giveriBy-a ‘Council 'of War at Pisagua on’ Octobér 29, 1973,
six ‘mef naméd ‘TaBerna, Sampédﬁ, Quinteros, Vargas, Ruz and Fuenzalida™
' were condemned to death. The ‘judgment:stated that the court:'was not -
'Unaniméus’iﬁ:tﬁat ofie of ‘the members; namely the Auditor, ‘consideved
that ‘there should be a ‘penalty of ‘10 years imprisénment. Article 73,
paragrdph 1, of the Organié-Code ‘of Tribtinals (which-is madé“to apply-
W6 he décisions of Countils’of War By Article 87 of the iCode of Mili-
tary Justice) provides that a death Seritence’ ¢annot be corifirméd unless
the Council of War was unanimous. In»fhe event of a majority decision
thé next Iowest punishment is appfiedPTENevérthéieSs3:thé Militapy-Com-

* mandér confirmed ‘the ‘déath ‘Sentence and, ab there was no remedy avail-

able/the ‘six ‘men wereillegally execlted. ' CIENE
' RIS SRS PR vk

(2) Article 12 of the Constitution providés that no-onme may be tried excépt’
by ‘a’tribunal spécified-by“law and established prior to the alléged of-
‘fencey-and Article 11 of the Constitution and Article 18 of ‘the Penal ¢~
Code provide that no-one may be sentenced except in accordance -With i
law promulgated prior to commission of the offence. In reply to repre-

“‘séntdtions made By the Cdllege of Advouates the:Minister ‘of Justice
‘stated publicly that this ‘principle -of non-retroactivity was being fully
respected and that increased penalties provided -for ‘underiDecree Laws ®:f
would not be applied retrospeéctively. On September 11 iand 12,7 1973, e
Professor Nicolas':Vega'Angel, Vice-President of the Utiiversity of Chiley
Osorno, Profesébﬁ'ﬁﬁié’Freddy SilVa*Cohtréras,“Genéral'Sécretary of the":
University and 10 students of the same university were arrested. They

i wepe tharged -undey ‘Article 8, paragraph 2, 'of -Law No. 17,798, on the

Establishment of Weéapon Control. The maximum penalty under'that law at =

" the timeé of the dlleged’ offence (i.e. prior to their’ arrest on Septein-
~beér~lland 12) was -540' days. -On September 22, 1973, Decrée Law No. 5
was -promulgated ‘increasing ‘the maximum penalties under ‘this law. ' On
¢ November. 17, 1973, a:Council ‘of War: at Osorno (Case No. 1585/73, Fisca-
lia de Carabineros Osorno), condemned ProfessorsVega Angel and Silva
Contreras to 15 years, and the 10 students to 3 years imprisopment.- The.
defence advocate (de turno) pointed out the error in his written defence
‘and - in-& submission to the reviewing authority. Nevertheless theisent-
- . - ence$’ were «confirmed. . ‘There is no means: of. appealing against this:erron~

eous sentence. We Were told that. there-have been: m#ny other similar': -
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cases, including even cases of death pehalties for offences Committed

before the proclamation of a state of war,=although“ﬁéaaeatﬁ'péhéity
was applicable at the time of the offence.’ Cooe e '
It appears that in’many cases Councils of War Havé triéd 6ffences which
they have no jurisdiction to try. In particilar, 8 a regular, and in-
deed it would seem invariable, practice civilians who are charged with
%Svidﬁwcommitted security offences before Séptéﬁﬁer 11,:1973; are tried
by Councils of War. This include offences agéihst the Law of State
Security (No. 12.927 of August 6, 1958) and the Law on Weapon Control
(No. 17.798 of October 21, 1972). By common agreement among the lead-
1ng Chilean lawyers (3 ), this is in violation of Article 12 of ‘the
Chilean Constitution, since it applies retroactively the war tifié’ trib-

unals with their very summary procedure to offences committed in time

" “of peace. The matter has been raised formally by the’legal proféssion

with the Minister of Justice whose assurance dn'th%*suﬁiéct?hés‘ﬁét
been carried out in practice (see Section VIII below). As there is no
appellate systém, there is nd way of having the issle’decidad by the

Supreme Court and of annulling any illegal trials and convictions.

In many cases it is reported ‘that Councils of War have convicted on the
basis of confessions made in interrogation centres,which were denied
before the Fiscal as having béeén extractéd under torture, or where thereé

was no other evidence agalnst the accused apart from his confession.

'"Thls is in violatidn of Article 509 of the Code of Penal Procedure which

s prov1des that“a confession shall not be adm1531ble unless (1) it is made

before the Judge of Instruction (or Fiscal in the mllltary system) (2)

it is made freely and consciously, (3) the confession is possible and

 -plausible.considering the personal circumstances of the.accused, and (4)

.the fact:of the crime is proved by.other evidence.and.the .confession is
.consistent with that evidences. Apticie 511 provides:that if.the defend~

- ant wants.to retract his confession-made: before the Judge of .Instruction

. ;(or Fiscal) under Article 509, he will not be-heard unless:he-proves

~"unequivocally’ that there was:error, .pressure, or that. he.was not in
- the free possessjion of his reason. - This is, of course, a very heavy

7'~J", N - - .. .. N S * - B - - Do Thash,

3

(3)

Cf. Section VIII below and the "Memorandum concerning the present appli-
cation of criminals laws in force in relation to political trials” sub-
mitted to the govermment by Professor Eugenio Velasco Letelier and 11
other eminent penal lawyers in December 1973,
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:burden for the defendant to discharge, partloularly when it is remembered

_ that the Flscal 1s the proseoutor before the Coun01l of War. Moreover,:

(5)

.,hfore,.prepare the defenoe.

(10),

ay

banned from further practloe.’
R g Ciomepel : e o

(6)

_ments 1n the oase was Lompletely laoklng.

'normally to sit 1n publlc.

the Counells of War W1ll usually not allow the defendant to testlfy

,TY

that he has been tortured and defenoe lawyers who have alleged “it have

_been ordered from the court, and 1n at least one case the lawyer was,

TET L . P RN H SCTE IRETOER) T

i) et B T IS SR ¥ S S S R BRI

Counc1ls of War have enqu1red 1nto matters whloh d1d not form part of
B

_the accusatlon by the Flsoal agalnst the Defendant.

s

.Counolls of dar have Lonv1cted Defendants of offenees whleh were not al-

leged in the charge and for Whth the defence,advoeate eould not there-

RS

P R e DT

). Defendants have been eonv1eted in Lases where proof of essentlal ele-

) TR BN
P U PR N SN UG PN S

Fhaou i

Defendants have been convicted of offences not known to the law.
B O S A R P S e APPSR R S LA R f

[t g

Councils of War have sat without a qualified advocate as Auditor, or

_without the necessary six other members. . .. e
: M Ll ' ‘i o oL . : i I B Y R % ORI Lo
R EEX o . O A . o oo 5

Defence witnesses have been intimidated. . .. .

Sy e T RN S A SR

DL FE S S TS L S

In some prov1noes COUDLllS of War have sat 1n Lamera as a regular pract-

R

_1ee, although Artlele 196 of the Code of Mlllt ry Justlce requ1res them

g emr o D s . B oy

; +-In_our preliminary report of April 27, 1974, we called.attention: to the

fact that; "many;serious errors in law and.procedure by .,. military courts

- have ,occurred and: that: there is no:judicial procedure by which-thege-errors

gan-be: remedied”s - We: recommended .that:the appeal procedures:available.-in

‘time of peace:{i,e: an.appeal or "Second Instance®: beforeithe Court Martial,

with fipal recourse;to.the .Supreme Court):should:be-introduced;- if necessary

by Decree Law. We-were told that: the.dintroeduction of an:appeal -system. was

under consideration, but as far as we are aware nothing has yet been done and

S=B153: (@) W al e
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there is still no second instance and no procedure for correctlng ]udlglal

er'rors under the system ‘of mllltary Justlce.

As we pointed out in our preliminary report this is a violation of
Chile's obligation under Article 3 of the Geneva Conventions, 1949, to afford
"all the judicial guarantees which are recognised as indispensabie~by:ei§dl-
ised peoples”. In his Commentary on the Fourth Geneva Conventlon, published
by the International Committee of the Red Cross, Geneva, 1958 Dr. ‘Jean S.
Pictet says at page 39: "All civilised nations surround the admlnlstration
of justice with safeguards aimed at eliminating ‘the p0551b111ty of 3ud1c1al
errors. The Convention has rightly proclalmed that 1t is essential to do
this even'in time of war. We must be very clear about one p01nt it is only

summary" jUStlLe which it is 1ntended to prohibit."

VII. THE'ARREST, INTERROGATION AND DETENTION OF POLITICAL SUSPECTS

Number of Arrests

No statistics have been published by the Chilean authorltles of the num-
ber of persons who have been arrested. Estimates w: th whlch we were provided
and ‘which we consider likely to be reasonably accurate suggest that up to “the
end of March 1974 a total of about 60, 000 persons had been arrested by’ the "
armed forces and carabineros and held for a perlod of at least 24 hours. Many
of these were held for only a few days or weeks and were then released. At
the end of 1973, it is thought that about 18,000 persons were still Beingr
held in custody. The authorities then began sifting through the longer term
prlsoners ‘and releasing many of them. .By the end of March 1974 the fiyﬁre of
18, OOO had been reduced to about 9, OOO to 10,000 and these included fresh ap-

rests ‘since the beglnnlng of the year.

Arresting Authorities

The arrests are carried out by army, navy or air force personnel or by
earablneros (mllltarlzed police). At first, mass arrests were carried out by
_the ordlnaryAun;ts of these forces. Towards the end of 1973 more discrimina-

tion was shown and the arrests increasingly were carried out by one of the
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four apparently independent security services of the three armed forces and
the carabineros. In January 1974, a; National Department- of Intelligence;. -
(DINA) was created to coordinate these various intelligence sérvices, but

they seem still to act with a, considerable degree.of autendmy.

Categories Arrested.

_ The original mass arrests were directed not .only .against persons sus-
pected, of having illegal possession.of arms, but against all who were believ+
ed to hold leftrwing; views, -including members of:the deposed government, pol-
itical party: leaders,  lecaders of trade.unions,.of the urban and-rural poor:..
and of:students, as .well.as outstanding journalists, artists .or intellectuals.
Many other people of no particular. importance or. influence. were -arrested-
through denunciation or as a result of "military operations”, i.e. search
and arrest operations aimed at ensuring complete control by the military
authorities. -Arrests Lontlﬁue to be made of peaple 1n these categorles, but

appear to be mﬂde now in a more d1 Lrlmlnatlng way.

Summary Executions

.+, 2uring these ipitial search and .arrest operations many civilians were ...
killed, some while offering resistance, others by "summary-execution".:.Bando
No. 2K, issued by, the Junta on September 12, 1973, ordered the surrender of - .
all.arms, end -parggraph 2 staged,thatﬂ"anyone.taken=prisoner.lﬁhile,rgsisting
with.apmgzqwé;;.bgrghot,forthwithﬂ,. Thigfordenlwas,the subject of many. pro-
tests abroad. ... e

By Decree Lae No. 5 of ﬂcwtvnber 12 (puhllahed on September 22) 119734
Article 281 of, the Code.of Military Justice (which makes it an offence, ta at-
tack military sentries or guards) was amended by the addition of the follow:..

ing paragraph:

"When the security of those being attacked so requires;’ .

the persons responsible may be killed in the act.”

If this amendment of the law meant no more than that soldlers on duty were
entltled, if ne sary, to klll thelr assallants in self defence, 1t 1s dlffl-
cult to see wHy 1t was needed. As in ull gountrles, thls 1s part of the ordl—

..... L

nary law. There seems forue in the contentlon that thls Degpee was an open
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invitation to soldlers to shoot at 51ght. “Ih any event a considerable num-
ber of people were kllled in the early stages ‘and it is alleged that many of
them were shot after capture by way of” summary execution. Others were said
by the authorltles to have been shot trying to escape under the lez de fuga

(law of fllght). Such cases stlll occur occa51onally.

" Tt has been established Beyond doubt that in October 1973 some senior
military officers made a tour of five towns in the north of the country and
ordered the immediate execution without trial of over 60 persons then in
custody. The execution of 16 of these at La Serena was announced in the local
press in October, 1973, together with a completely false report that they had
been tried and sentenced by various Councils &f Wap for specified offences.,
In fact; no such trials were held, Indeed, 4 of these 16 Weréd being tried at
the time for other (non—capltal) offericés before a Councii”of Wav. “When
their defence lawyer arrived at court on ‘the day whet they wére executed “he’
was told’ that the court 'would not be" 81tt1ng that day. * Some weeks later;
when the court eventually gave judgment (with respect ‘to the other defefidants
in the case), it was stated that as the “Four m1351ng defendants had "died"

during the course of the trial, the proceedings against them were void.

Missing persons

Durlng these 1ndlscr1m1nate arrests a very large number of people 'simply
dlsappeared and their relativés and lawyers were unable to find'but' by whom
they 'had"been” arrested or where they had been held. Eventually an informa-
tion centre (Known as SENDET - National Executive Secretaridt of Detaine:s)
was'set-up and it was said that information-wWould be availaBle there within
3 days 'of “the arrest. "In practice, this organisation proved of little value,
The staff ‘would not themselves pursue enquiries about missing persons, and if
a'm1381ng“pérson was not oh their lists, they wou1d-31mply'deny'that he had

beeﬁiﬁrreéted : Ih'féct, the uilitary"éuthorities'were continuing to arrest’

They‘acted,'and continue to act, as a‘law into themselves.- The clearest proc” -

of 'this occured a féw days béfore our mission arrived in Chile, when'a Swiss
journalist, Mp. Pierre 'Rieben;‘disappeared. The most energetic enquiries by
the Swiss Aﬁbasﬁédorsﬁgt*Wffﬁ the response that he had not been arrested by

any of the authorities. Even on the fourth day after his arrest the Secretary
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of the Juhta, Colonel Ewing, insisted tﬁat if the journalist had been arrest-
ed by any of the.authorities, he wou%dhknow,a56Ut.it,_‘Eépruhours later. the
journalist was traced by the Swiss.Ambéssador to an Air Force,intebﬁogation
centre where, as he alleged, he had-beén severely tortured. .

Very large numbers of arrested persons have disappeared Qi%hodf-trace.
0f 3,089 persons whose arrest had been notified to the Committee of Coopera-
tion for Peace in Chile since the coup, 547 (i.e. 17.6%) were missing at the

end of March.

Amparo

... Amparo~is a remedy analogous to habeas corpus,.but wider .in its scope,
It has proved in. the past an effective and speedy remedy for securing the re-
lease of persons improperly held in custody. Under President Allende, the
release of such persons was not infrequently secured within 24 or 48 hours,, .
and the Court would pursue enquiries urgently,, if necessary by telephone.
The application is normally made to-the Court-iof Appeals with a right of ap- .

peal from their decision to the Supreme Court.:

Many cases have been brought by way of amparo to ascertain the where-
abouts and to secure the release of persons who have been, or are bglieyediig
to have been, unlawfully arrested, or who are being illegally detained or
ill~treated... One:such.éase was brought by Biships . Ariztia and Frenz in: res-
pect of 131 missing persons, giving details -of their arrest. It is believed
that in no case has any person's release been secured.by. an order made :in
amparo proceedings, and. in very few cases:has the court. succeeded in-locating
a missing detainee. ‘In most cases, the military -authorities simply neglect to:
reply to the enquiries of.the Court. »Even{whene-a4person isqlocated;?theu:
Supreme Court will not pursue the case: further if. the military authorities -
state that the person is held:-under:-an order made under powers granted:by:ithe
State of Siege. : Two cases of amparo were. accepted by the Court of Appealyi:.’
but their decision was reversed by the Supreme Court. - .One af these related: -
‘to a 15-year old boy, :Luis: Adelberto Mufiez Meza, detained :in: the National
Stadium et Santiago. At this age he is exempt from criminal liability... The':
only accusation which appeared to have been madefagainst-him‘Wasffhat=hé'hadf

participated in stoning a vehicle belonging to the municipality:of Talagante:
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in 1970..-.The Court: of Appeals ordered his'release becdilse there was no writ-
ten order. for his transfer ‘to the National Stadium. By'the time the case
came to the Supreme Court such an order was produced and the Supreme Court
revoked the decision of the Appeals Court, holding that the protection con-
tained in the Law on Juveniles "cannot prevail over the provisions adopted

by the authorities during the State of Siege".

Legal Authority for Arrests

. . ... Persons may be -lawfully arrested either :

(1) .as persons suspected of having committed criminal offences; or
(2) for administrative detention under-Article 72, No.' 17, of the Constitu-

tion, on the grounds that they are a danger to security.

_ ..Those belonging to the first. category should be dealt with ‘in accordance
with the Criminal Procedure Code:, which requires them to be-placeﬁ*uﬂdgf?fﬁe
jurisdiction and control of.an Investigating:Judge ov,: in the military Juris-

s AR S

diction, of a Fiscal within 5 days.

Those belonging to the second category should be arrested only on a writ-
ten order by the President. On January 3, 1974, Decrée:Law’ No. 228‘Was'pfo;
mulgated stating that all arrests of persons by virtue of the State of Siege
must be made, under.a wrjitten warrant. issued by the Minister: of the Interior.
In the same decree, all arrestsﬁah{ch had occurved up ‘to that date were said
to be retroactively validated. In spite of this decree many people continue
to be arrested without:any written warrant being produced, :and many of these
arrests are carried out quite:anonymously by members of one of the intelli-
gence services operating in.plain clothes and arriving in cars with no number

plates.

. This supposedly clear-cut distinction between’ persons who are susPected
of criminal offences and those who:.are: arrested for administrative detention:
as security risks is often blurred in practice. A large proportidn-oftfhé‘
prisoners .dp not know in which category. they. fall, and persons who have been

held without: trial for months are suddenly charged with offénces. This
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. violates the_Code_quCnimina;:Prbqeduie which requires persons suspected of

offences - to be. handed over :to the Investigating Judge:.within fiwe days of

arrest (Article 294). . .. .. .. .- s
-t . ey 1
IDC._PmuniCad_O- T A I A UL § §

Article 321 of the Code of Criminal Procedure lays down strict rules
governing the period during which aperson in the first. category :may.:be:held
"incomunicado", which means that he is unable to communicate with his lawyer,
his family, or indeed anyone outside -the:.place of 'detention. He'is usually
kept in solitary confinement. The normal period is up to 5 days, but this
may be prolonged for a fuyrther:5 :days by the.Investigating Judge. 'In the
event of new information becoming available which requires investigation,
_the period of incomunicadoimay be extended for-another 5:+'6 days, ey
We were told by General Bonilla, then Minister of the Interior, that
, Wwritten instructions had, been . issued that persons detained under the State
of  Siege. (i.e. under, Article. F2i:No. 17 .of the Constitution) must normally -
. be, held incomunicado not more:than 8:daysy butithat thisrperiod could be ex-
tended up to a total of 8 days on the written. authorisation of a senior ® '
officer.

it

Interrogations.and Torture: . - N R L ST

- From information we received from sources we consider‘whollyreliable,"
the following picture.emerges. . .-
~ When people.are arrested.they are usually taken:firstito a military =7
barracks or.a police station-or to oneief -the.special interrogation:centres*
established by .the intelligence services. They may be’held there for ‘weeks™
or even months. "Pressure', often amounting to severe physical or psycholo-
gical torture, is frequently applied during this period of interrogation.
The Conferenge of Roman. Catholic Bishops. in ‘their Declaration’ of:April’ 24,
1974, specifically referred, among other abuses taking-place, to "interroga-
tion procedures which.employ physical or:moral pressure”. Methods' of -torture
employed have.included wedectric: shock, blows, beafings, burning:with atid or:

cigarettes, prolonged standing, prolonged hooding and: isolation in solitapy '
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confinement, extraction of nails, crushing of testicles, sexual assaults,
‘immersion 1n water, hanglng, sxmulated executlons, 1nsults, threat%kymg%igl
compelllng attendance at the torture of othérs. A number of people have
died under tortiire ‘and others have suffered permanent mentéi En& nervous dis-

abilities.

Among the more motorious torture centres have been the Tejas Verdes

School of Military Engineering, the Air Force Base El Bosgue, and the Cerro
Chena Milltary Barracks. B '

The object of the torture appears to be ‘three-fold: to obtain “confes-
sions” to serve as the basis for subsequent prosecution; to obtain informa-
“tion abolit’associates and”ééfivities; and to intimidate both the victim, his

associates; 'atid the public in general.’

‘Usually* the authorities’ deny that térture’ takes place, or deny that 1t
is'a regular practice, "and draw attentlon ‘to 6 or 7 Lases 1n which mllltary
personnel are‘said to have been prosecuted for il1- treatlng people under ar-
rest. We understand thit none of those proseuuted were members of the 1ntel-
ligence services or came from the centres where the worst tortures fckurii O
some occasions authorities at thz highest level are known to have admitted
privately that they know torture is carried on and assért that4%ﬁéy are- un-
able to stop it. Others have sought to justify it as a means of preventlng

innocent people being kllled by subver31ve mllltant organlsatlons.'

Most allegations’ of tdrture and iil-tféétméﬁtpfélaiéhfsifhéwbé;ida'immé;
diately after arrest while the suspect is held "1ncomun1cado" and no-one
knows*Where he is.” (0theY torture allegatlons relate to céées mhere detaln-
ees. weré taken by ‘the 1ntelllgence services from a detentlon camp baLk to an
1nterrogatlon centré.) We are’ satlsfled friom' our dlSLUSSlOﬂS ‘with defence _
lawyers that the instructions’ llmltlng the perlod of 1ncomun1cado are not be-
ing carried out:’ If is hot’ uncommon for arrested persons to be held incomun-
icado ‘for'8 to’ 12 waeks. ;

After the initialﬁﬁéfidd:B%Tihférfééatibn;{tﬂé arrested person may be |

dealt with in one of three ways:
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(1) he,mayrbe;transférréd_fd'a Fiscal with a view fo jﬁdicial investigatiOn
and prosecution for aft offeﬁcé (these are ﬁearly.aIWays cases inJWhich
a.'confession!! statement has been obfaiﬁédguadmitfingisomé offerice) ;

o pdr

(2) he may be held in detention, presumably under Article 72, No. 17 of the

- Gonstitution, or. .
(3) he may be released; there have been cases where the same person has
been arrested, tortured, interrogated and released more than once, pre-

sumably for purposes of. intimidation. -

JWe pgvgyplready-deécribed the system. ofimilitary justice in tinié' of war,
and some of its shortcomings. Many of. the charges preferred by the Fiscales
relate to offences alleged to have occurred before the coup, in particular
under the.Law of State.:Security (No: 12.927 of August 6,7 1958) and-under the
ngionLWgapon-Confrol (No. 17.798 of October 21, 1972). (Both of thése laws
hgyeibggn amended by the Junta by Decree Laws.) As we have seen, suclhi"cases
.ought not to be tried under the "time of war" procedure, but they invariably

ane. ., ..

Administrative Detention,. - .

The sgcond.cggssqof persons -refeérred to above are those who ‘are held by
administrative order under the State of Siespe. They are known as arrestados.
About ‘half of those in. custody fall within this category. . i -

., The Constitution carefully distinguishes the treatment of arrestados
from other persons in custody, namely persons.held under judicial'investiga-’
tiopﬂpyaEiscgles.(detenidos oﬁ\proeesados)5ﬂaccused“persons or deféendants
(pgqg%_énd_convigtqd offenderS'(condenados);wlAsvhas*been.séen, Artiele T2
No.,.17.of the Constitution.authorises the President-in a state’ of siege to
hold arrested pefsoﬁs under house arrest or in places.other than prisons for
common law criminals. The Junta have assumed these powers for themselves
and haygra}so deleggtedﬁxhgm;tg.allwghe Military Commanders. '

The prohibition on detention in ordinary prisons clearly indicates an
intention that administrative detainees should receive more favourable treat-

ment than persons accused or convicted of criminal offences. In practice,:-
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their cend1t1ons of detention are often worse. They are held virtually
"1ncomun1cado” bece1v1ng ‘either no Visits or only very limited family visits
Only rarely are lawyers ‘given access ‘to them. (The Minister of Justice as-
suved us thdt Yawyers had free access to their cIiénts under arrest; ‘the
“Minister ‘OF the ‘Interior’, however, agreed ‘thd't lalyers had no such right and
did not’ see the need Forit, sinve’ their clients had ot been‘laccused of any
‘offence.) 'The regime’ vabids from camp to camp.' In'‘Home thére is &' fegime
of very strict discipline and conditions dre extremely hard.  Those detained
in camps are often forced to work (for whighwtﬁeré'is”no'iégél"aUthority).
Their correspondence is subject to prolonged delays. Contrary to the express
provision in the Constitution, many are held in prison together with persons
accagé@ﬁgrgﬁonvibtea1oﬁybf£eﬁgésfﬁbuf-wéiﬁéﬁéﬂtoi&.tﬁétﬂﬁbﬁ&iinDSnin other.

places of detention are often worse).

N T L £

"' PYaces which have'beéen used for holdlng arrestados (after they have
left the’ barracks, pollce sta'tion or 1nterrogat10n Gentre to Whth they are’

first brought) “4nclude

—,;plgces.wjthin‘the.city-or area where the. arrested person lives, €.g... .

.- the National Stadium in Santiago, - .. - -« .4 ..

- camps in remote areas, e. p. Chacabuco Nltrate OfflLe 1n the North, and
Dawson Island in the South (1n these places the detalnees do not enjoy
) _the right granted to common crlmlnals to recelve v131ts from thelr

1 .

>Vfam111es),

- naval ships (no longer in use),

- .. places for the detention of common:criminals (e.g. common gaol, .penit-:

... entiary, women's prison).,

-~ -House arrest may .also be:applied in several. ways. A..person may be ord-
ered to stay at home at all times and to receive,wisits only..from his family.
In some cases he is merely ordered to stay at home during the hours of cur-
few. A$ this restriction applies to-everyone, the.effect, is merely. to:warn
the person that he may be re-arrested later, .:A.pergon.may.. also:be released

on parole, with a restriction on leaving the city-or:area,where.he lives.
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" Persens who:are subject to these-administrative measures of.detention
or house arrest.are:not given statements of the reasons:or;facts on-which:-it
is based. They have no-means of challenging the case against them, -ithich

‘may of .course be based on erroneous -information -or even.on:a-mistake-of iden-
¥tity. ‘As indicated above, many of those who were ;arpested:and detained have
subsequently been released, but there is no system-of review before an <mpar-
+tial -tribunal or other review body. There is, however, ino pravision for i~

these :safeguards. in.the .Constitution.

VIII. CORRESPONDENCE BETWEEN COLLEGE.  OF ADVOCATES: AND MINISTER OF JUSTICE::

Some of the matters which we have raised in this report have been the
subject of an open correspondence between. the. President of :the'College of
Advocates,- Sefior Alejandro Silva Bascunan (a.gdistinguished Professor of Con-
stitutional Law), and the Minister of Justice, Senor Don Gonzalo:Prieto -
Gandara. We were given copies of this correspondence which took place bet-
ween' O¢tober 24,1973, and Aprll 22, 1974, as well as of a letter from the
College of Advocates to the Auditor General of the Army of December 4 " 1973,

Y A

Vi

" The College_qf.Advocates raised three main points:
(1) Tﬁey'asked for adequate facilities to defend their clients, to.be. able
to communicate with them, and to have time to study the case properly

and to prepare the defence.

(2) ' “They ‘wére ‘insistent that the principle of nonffetroactivity iﬁtﬁéﬁal
law should be respected and in particular asserted that offencés com-
mitted by civilians before the date of the coup must be tried either
by the ordinary civilian courts or by mllltary courts operatlng under

211V time of peace™ procedures. -

(3)" They asked that appeal or review tribunals be established for cases =~
~ with heavy penalties and that the superv1sory ]UPlSdlCtlon of the Sup—J
* peme- Court over military trlbunals in time of war (Councils of War) |

be recognised.
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On the first point the Minister :im his replies gave assurances::that
measures had been taken or would be taken to-enable:the advocates to cérry
out their professional duties satisfactorily. Our conversations with law-
yers convinced us that.whereas proper:facilities have been given in.some
cases, such -as the Air Force Trial held while we were in Santiago which was
given wide publicity, the defence facilities in most cases suffer from the:

defects we have referred.to above.

On the second point the Minister gave an absolute assurance (as he did
in conversations with us). This assurance has not been implemented. In
practice civilians charged with having committed security offences before
September -11;. 1973, are tried by militany tribunals tnder' the: time:of war
procedure. -Adse; as we pointed out ththeaMini%EergwWenWenéatold“of:many E
cases in:which heayier.penalties promulgated;inﬂdécneewlad§ have .been applied
retroactively. We gave particulars of -one such.case to:the:Minister, stress-
-ing -that what was needed was an appeal machinery:so that . these matters rcéuid

. be put right. - B U T SIS T £ AL SRS

.- +---0n . the:third point, namely. the need for an appeal machinery;: the Mini-

ster merely referred to the relevant articles of the Constitutien and the -
Code of Military Justice, and tc the decisions of the Supreme Court to which
we have referred. This was, in effect, a negative réeply. In conversation'

with us, the Minister appeared to agree about the necessity for an appeal

- procedure and said the matter was being studied within-the' govermment. Four
months: later, it.seems that nothing has yet been doneJ:-i 7. . SRS

LT

IX. TREATMENT OF FOREIGNERS

At the time. of the coup a large number of. foreigmers were: resident in:
Chile. Many of them, possibly over- 10,000 were persons who came seeking’ re-
fuge .from the military regimes in other countries: of South America.

After the. coup many of .these foreigners, being suspected of left«wing -
political activities or sympathies, were particularly sought after in‘ the
search and arrest operations carried out by the military authorities. At

least 700 are known to have been arrested, and some were killed in the early

S-3153 (a)



- 30 - -

days: following the coup.: . In-conséquence; a"largeé number” (approximately 2,000)
sought refuge- in foreign embassiesi ' S
" e e i
. ‘Following’ very widéspreéad: international pressurve}’ dndwith the assist-
ance -of-a numbér:6f: foreign governmehts, the United Nations®High Commissioner
for Refugees:(UNHCR), the local churches backed by the:World Coiumnéii of*"
Churches, the International Committee of the Red Cross and otHer égenéi§é§‘
nearly all the foreigners who wished to leave the country have been enabled
té:-do so.; o PoE
AlL foreigners who had been granted asylim in foreign embdssies were
eventually-allowed to leave ‘thé country (thepe dre still .a small ‘number of
Chilean nationals in foveign enbassies). About 2;600 Foreighiers webe pes
- Settled. outside’ Chile under the auspices of the UNHCR. :-Abott 15500 ‘Teft
openly .undexirtheir own arrangements: with permits granted by thé governmént,
‘and it hasibeen estimated ‘that between 2,000 dnd- 3;000" others: went” clandest-

inely to neighbouring countries. Their resettlement is a continuing préblém.

-" .*A problem also remains- concerning the -reunion’ of Families 'Where foreig-
ners left theicountry:leaving:behind them fémbers of their familiés who are:

Chilean nationals.:Many ofi-thesc families are being’réunited abroad Undép”

the -auspices- of:the UNHCR., ~ . .= - - T mE e

"t Of 'those-.arrested, i3 were knowh to the-bffice of the UNHCR in April- 1974
to have been convicted of ‘offences and' 15:to bé still if custody awditing ™
trial. In addition, about another 10 who had been charged with offences had

been released on bail (conditional liberty).

: IS (R TearonoFaiew ey
AT 1L SR PELNUN SUIPIINY

During the early stages, following a statement made by a Chilean consul
in Bolivia, it was errdneously belicved that some-250 Bolivian refugees in
Chile had ‘been foreibly repatriated to Bolivia against their willJ"(q) In'
fact, these were migrant workerg who had“comé without proper documentationy '
and the Chilean authorities said they could return to Chile when their papers
were in drder. ‘There have; however, been isolated casés 6f repatriation of
Boliviani refugees against ‘their will, -~ o EEEEE

RS T
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(4) Cf. ICJ Review No. 11, December 1973, p. 13
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- 'In: general; it:is right to say that the Chilean goveranment appears to .
have made good its undertaking to'fulfil :its.iobligations.under fhei#&biou:;:
infefhational conventions governing the right of asylum to whichyit is a
party, though there are still a small number of missing persors in this cats-

gory.

X. ~COMMENTS AND CONCLUSIONS

“ The first matter on which we were asked %o report was . the reasons and,.
by implication, the need for the continuation of the State of Siege.. We -z~
preciate: that Chile ‘ig still going.through an exceptionally difficult period
followingithe ‘'events leading up to and :follcwing the coup on September 11,

1973, + Théseé in power evidently consider that it is still necesaary for ihew

to retain’some ‘emergency powers under Article 72, No. 17 of.the Constitutizm.
However, the authorities with whom we .spoke have stated not only in. privetn.
‘but publicly their conviction that the country is back on the path to stabil-
ity. It is apparent that the Armed Forces aré 'in full control of all puris
of ‘the national territory. In these circumstances, we hope that the govz:

ment will speed-up the process of release of all persons held-under adminj-
strative detention, keeping:in custody only thcse ,ho;are»charged witli:a cri-
mindl offénce and placed: at the disposal of the competent:tribunal. - When
this has been done, the way will:be-clear to 1ift the State of Siege, and.
begin the return to normal democratic governmeant.’

Meanwhile, we are extremely ccncernad about certain procedural aspects
of thisadministrative detention.  First:aoid foremost, we are dismayed to
learn that people are still being arrested anonymously without their, families
or lawyers know1ng who has arre;ted taen, or why, or whepe they are belng
held and that there is ‘no effectlve way in Whlbh they or “their’ lawyeru can
flnd out through off1c1al channels. While we acce pt that Prtlcle 72 No. 17
of the Constitution gives @ discretionary power to the Ex ecutlve, and that
the motlvatlons of such detentloﬁs cannot be chal]nnged in the courts, the
same provision indicates certain procedural requirements to Wthh the Execu—

tive must adhere. These are the issuance of written arreat warrarts by the

'highestﬂexecutive authority;“and detention ‘either:in the .démicile of théipérw




criminals. Under Chilean Law, 'as‘under: the: law of.any: civilised country,
the period of incomunicado has tobe restricted:to.a minimumand ill-treat-
ment and torture are illegal. W&, therefore,” express the hope thatistrict
administrative measures will be undertaken to enforce the procedures which,
as we were told by the then Minister of the Interior, General Bonilla, have

been laid down with respect to these matters.

However, the existence of such minimum conditions and safeguards ‘is ob-
viously of little consequence if there is no possibility of securing relief
upon their viclation, Enforcement is dependent upon the ability of the de-
tainee to obtain legal assistcnce and to be able to present his complaints.
before a court. While this seems obvious, and some authorities assured us
that this is what is being done, others (including General Bonilla).insisted
that a detainee under Article 72, No. 17, cannot claim legal assistance-as
long as he is not charged with a criminal offence.- This seems to indicate a

dangerous confusion which should be reconciled as soon as possible.

We stress this point particularly in view of the many cases of ill-
treatment and torture which have been:reported: We have heard ample testi-
mony by absolutely responsible and credible “people who have persuaded us
that the=ze cases do exist. We.dr not wish to imply that these cases are the
result of orders given by the Junta or ‘that they are part of high level offi-
cial:policy. We suggest, however, that past experience in many countries v
has shown that torture is likely to occur whenever detainees are held for a

considerable time incomunicado and without access to a lawyer.

We therefore urge, in the interests of the country as well as of ithe’ de-

ger

tainees, that @ - LT - R A KR 16 TP

(i) all arrests be made pursuant to a written order signed in accordance.
with Decree Law No, 228, and a copy given to.the person concerned at

the time of the arrest;

(ii) the maximum period of incomunicado (see Section VII above) be strict-
ly enforced; ' Ll

w3 osalt.

(iii) the families and .defence lawyers be- informedi'as'soon ‘as’ possible,  and

in any event at the end of the perieod” of incomunicado, of the place
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" of detention;ithe legal situation of: the detaineey and; if charged
‘with an offence, the courtoin-whichr-he 'is to be tried;

Gl i T odroernesd T vt DRddimene e e oi depreglr LA

- (iv) follow1ng the perlod of 1ncomun1cado the, detalnee 's lawyer should be

- able to see and speak.to him at any. tlme Juring . his detention; .

. i; - - -.—lv
s

(v) those who are to be charped w1th ‘épiminal offences should be placed

jlmmedlately at the dlsposal of the competent trlbunal,

i s

(vi) .:those who are to be détained by administrative order should mnot bé -
confined with common criminals in gaols or penitentiaries. 'They:
should be kept in reasonable conditions where they can have regular
'visits from their families; excessively remote and -forbidding

places (such as Dawson -Island and Chacabucc) should be abandoned;

(vii) the names of persons detained by .administrative order under Article
72, No. 17 should (as in some other countries having administrative
”T”detention) be published in the Oﬁfic%ﬁ} Gazette at the end of the .

period of incomunicado and, in cge,cocrse, the fact and date of their
. -releases. . . .

e

(viiif an effectlve 3ud1c1a1 remedy should be ava1lable to enforce these
S 'pbov151ons;v for thls purpose wrlts of_égpggg ppesented on behalf of
( detalnees should be dealt1w1th by the courts as sw1ftly as p0331b1e,
and full cooperatlon should be glven by the Bxecutlve to the courts

AR

'_1n replylng to thelr enqulrles.'

- We believe that if these procedures were strictly followed the ‘allega--
- tions of ‘torture and ‘ill-treatimetit would be much reduced.

T AL T T P (e
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" We: find it ‘very disturbing that amparo complaints; which' traditionally
are decided by Chilean courts very swiftly, arée pending’For many weeks before
a decision, if any, is given. To re-establish the full ‘efféctiveness of the

amparo procedure should be regarded as of the utmost importance. St D

: Perhaps’ our greatest concern relates to the application ‘toithe’ present
situation of the'provisions of the Code of Military Justice' concething the
"time of war'" procedure. It was-frequently stresseéd to ug, and’ it'is s&lf:

evident, that the military authorities gained full control of ‘the’country and

§-3153 (a) (0} Polf-%




brought hostilities to6:an"end within a: very brief period following the coup.
It is a simple matter .ofifact-that the :country hds been:quiet fdr many /
months. Although the mere noss1b111ty of terrorlst acts may perhaps be
’thought to justify some emergency measures, theré is'nd' ba51s whatsoever for
con51der1ng ‘that Chile continues’to be 1A a state of war. In order to per-
m1t the funct1on1ng of .Jpormal. .beacer tlme ]urlsdlctlons and procedural safe-
Fuards with resPect to the many people accused of polltlcally motlvated
crimes, we therefore urge that the declaration in Decree Law No. 5 that the
State of :Siege should be understood as a:"state or time of war' should be

P N

rescinded .without:delay.

SO

RS R O IREEE T

The summary nature of the time of war procedurées in the Code of Mili-
tary.Justice can be understood.only.when it is realised that these procedures
are intended by the leglslator for extreme situations of emergency (e.g. 1n
a bes1eged town, or when seriois mllltary operatlons are in progress in the
z6né where thé offence occurred) For example, unde? this procedure the
pre-trial 1nvest1gat10n is supposed not to excéed 4 hours, othér ‘than in
" exceptional cases (Article 180 of the Code of Military Justlce), ‘and no form
of appeal is provided for. Furthermore the time of war triBunéls,lthe Coun-
cils of War, con51st of s1x non- legal and _only one legal offlcer.“ ThlS v1r—

Soehst

utual domlnance by non- lepal)offlcers is partlcularly dangerous when, as in
‘the present case, extremeiplcomp}ex lepal ouestlons arise (e p. the question
:of the lepallty or 1llegallty of the Allende government and of acts committed
under or on behalf of that government) The Mllltary Commander who appoints
the. judges is not subject to any procedural rules (e.g. to appomnt them from
a pre-established list). This creates .d& substantial risk that he will choose
those he considers most likely to:render decisions -favourable :to the prosecu-
tion, thereby restricting the chances of principled and impartial adjudica-
tion.: Morepver, the arbitrary power of the Miditary Commanders to modify the
+ judgments..as: they see:fiit -means that the final :.decision lies npt with:the- :
court but.with the military hierarchy, since there s no form of appeal. pro-
cedure., B I R BT e R A LI T ST R
-. 1% seems to-us inconceivable; that such-procedures .can exist:and:be con-
tinued. vhen there is not the slightest trace of a war situation, :and:the:
examples we have quoted in -our report.indicate the sericus-:judicial errors’

: whi,chr;can_ result. L Tan s r e e P SR T 5 R S N SR R
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We therefore strongly urge that, either by a Decree Law, or preferably
by 'a peturn o the peace-tlme system of mllltary ]ustlce, a revlew of flrst
1nstance judgments by the "Corte Marcial® (Mllltary Appeals Court) should’
be instituted without delay. In addltlon, there should be a rlght of flnal

recolrse té the Supreme Courts

“We sincerely regret that ‘ofle ¢hamber of the Supreme Court ruled that
it-has o Jurisdiction +to review Judgments ‘of the Councils of War. ThlS de-
cision’ departs from’ prev1ous precedents and enounces the superv1sory ]UPlS-
dictioh which' Chllean lawyers con31der is glven by the Constltutlon over all
tribunals’ without eXLépthD- The declslon is partlcularly regrettable 1n '
view"of ' tHe “répeated affirmations by “the Juntd of the 1ndependence of the
Judici aﬂ&"“Uhder present cifcumstances the Supreme Court, whlch is helo 1n
high' es'téem In Chilé and abroad, could play a v1tal role in thls perlod of _
transition when justice must be rendered am1d circurstances of p3551on and
strife. We hope that, as long as the system of mllitary justice in time of
wir is retiined, 'thé’ decision to which we hive referred W111 be reversed

eithér by" Fy dec1sion by thé" Full Court or by a government decree (whlch as )

we were"eesured, g’ under study)

ety Ak

“Fuithér concern® i’ daused’ ly “the fact that th rlghts of the defence e
RS i
under preSent Procedures ‘apé pathép limited. There is generally no access

of ' tha ‘déferice lawyer to hls cilent durlng pre~tr1a1 1nvest1gat10n, and the
N A

R

fact '‘that this’ feature 'is not unlque to war-tlme procedure does not prevent
us from’ regardlnr it as a serlous restrlctlon upon the defence. Our 1mpres-‘
sién is that some lawyers w1th 6r without' Justlflcatlon, fall to defend o
their clients as v1gorously as one would expect ‘for’ fear of belng polltlc-:.
ally mlslnterpreted. We thifik “that the Jud1c1ary and the Armed Forces could:

ot

contrlbute to dlSSlpate thls fear.'“f

[T .
ST S W S T L D T b DR

“We note ‘that in' & Mémbrandum presented to the Government by 12 dlstln-.-
gulshed ‘Chilean penél‘lawyers Iast December, thelr flPSt request was that o
measures ‘be adopted to' ellmlnate restrlctlons on freedom of ‘the press and |
speech in matters invelvlng polltlcal trlals. We were frankiy'appalled by “d'
the completely one-sided reporting and prejud1c1al comment in the' Chllean e
press on the FACh (Air Force) trial in progress during the time we were in

Chile. Press reporting of current trials is always a sensitive matter, but
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Sll(.h reportlng as we saw cannot conduce towards creatmg the J.mpress:mn of

a falr and 1mpart1al trlal system.

' We understand that the Code of Mllltary Justlce of 1926 constltuted at
the time of its inception, a substantial progress towards a modernized sys-
tem of mllltary ]UStlLe. However, We would p01nt out that durlng the last
twenty years mllltary ]ustlce in most Western countr1es has been profoundly
reformed in order to adapt to a newer understandlng of basic rlghts, and
that Chllean mllltary law has not undergone any such change.’ The present _;
homent” is’ hardly the tlme for leglslatlve reform. ‘We would however, llke ;
to draw the attentlon ‘of the many outstandlng Chllean penal lawyers to the
need’ for long-term reform of the mllltary law, and encourage prellmlnary
studles Wthh mlght lead to the elaboratlon of a draft oode by the 1nterna;:

tlonally renowned Instltuto de Clenclas Penales.:“ .
Flnally, we feel bound to express our sense of dlsturbanue over some of
the Decrees which fhe Junta has promulgated amendlng the substantlve cr1m1n-
al’ law. At a' time when throughout the Western world the death penalty is o
being abolished or at least severely restrlcted it is frlghtenlng to see .
that its scope of appllcatlon is belnp enlarged 1n Chlle. We Lertalnly hope
that the m111tary authorities wiil not order the executlon of any further

death penaltles, Lon51der1ng that bloodshed can only w1den the d1v151ons ofui
the past and diminish’ the hope for harmony 1n the future. We also deplore .;
the 1ntroduot10n ‘of some new crlmes ' 1n Chllean law whlch can, only be ex- f>
plalned by the extraordlnary olrcumstances under which they were created.'As
an example we would mentlon Artlcle y of Deeree 81 of October ll 1973 whlch
makes® it’ a crlme pun1shable by long term 1mprlsonment or death for anyone to
enter ‘thHe country clandestlnely who had preV1ously fled from 1t .taken asylum
abroad, or been expelled. The reason for thls extremely severe penalty 1slvc
that, under the prov131ons of the Decree, 1t 1s presumed (and therefore does

not’ need to be proved) that he 1s returnlng w1th the 1ntent10n to attack the

securlty of ‘the state. Certalnly such leplslatlon, Whlch v1olates the pre- ;

sumptlon of 1nnocence and the pr1nc1ple that gullty 1ntent must be proven,‘ﬁf

[
X L 3

should be repealed w1thout delay.
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Appendix "A"

Recurso de Queja to the Supreme Coﬁrt of'Justice

against the Council of War of Valparaiso

Case No. 6603

On Octeber 11, 1973, Jdan.Fernando Silva Riveros was sentenced to life
1mprlsonment by the Counc11 of War of Valparalso (w1th one officer dissent-
1ng) under Artlcle 252 No. 3, of the Code of Military Justlce. ThlS:A?FlCle

deals w1th esplonape in time of war by making plans or sketches.

The defendlng lawyer, in an appeal by way of recurso de queja", asked
the Supreme Court to annul the Judgment 1n exercise of thelr superv1sory jUP'
isdiction under Article 86 of the Constltutlon (5) and Article 540 of the

Organic Code of Tribunals. His main arguments were as follows:

1. :The basis of the charge agaihét the defendant was that three plaﬁsfo%;
a sector of Valparaiso were found at his house. These had been tracéd
from a newspaper El Mercurio, and differed from thos published in thé"
newspaper only in that’ the locatlon of the police headquarters (cara-
blneros) the German hospital and the prison. had been marked on them.
There was no. ev1denee that the defendant had hlmself made the markings,

or was respon31ble for them,and he expressly denled it.

2, Article 252 is in a section of the Code of Military Justice entitled

"Treason, esplonage and other crlmes agalnst the soverelgnty and extern-

qEn

al securlty of the State", but the state of war proclaimed in Chile is

pre
L

not dlrected agalnst an external enemy.

3. It was not proved that the plans had been prepared after the proclama-
‘tion of the State of War.

(s) Artlcle 86 of “the Constltutlon says "The Supreme Court has the leELt-
ivey “correctional and economic ‘supervision of all the Tribunals of the

Nation, :in accordance with the. respective laws which determine their
organisation and attributions ... .
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4, . These plans had no relation to a zone of military operation, as requir-
ed in order to constitute an offence under Article 252, No. 3, of the
Code of Military Justice.

O C o .
taiat el e

On November 13, 1973, the Supreme Court declared that it had no juris-
diction over military tribunals in time of war and in consequence rejected
the appeal. The principal ground of the dscision was that this jufisdiction
would not be compatible with the function of military commandiiﬁﬁidﬁﬂisigt;

tributed by the law exclusively to the Military Commander of the zoﬁe,

O [ . e
S SR ' . R . A oL n

The défehdant's lawyer asked the court to recolisider thlS dec151oh. 'He
- cited the opinion of several authors of ‘tréatises on Chilean const1tut10nal
law, accordinig to which any 'law which sought to “éxclude & trlbunal from ‘the
supervisory and correctional jurisdiction of the Supreme Court would itself
:Bé”ﬁhcoﬁé%itutionél. Among other authors cited was Mr. Alejandro Sllva
Bascunan, Pres1aent of tHe College of Advocates. : E )

P IR O . S : B RN ST

In two powérful supporting pleas prepared by Mr. Daniel Schwelt er, who

is one of the leadlng poﬁal lawyers 1n Chile and 1s, 1nc1dentally, well-
known for hlS r1ght—w1ng polltlcal v1ews, the follow1ng arguments were pre-

sented

1. ‘Chile i&"#i6t in a state of war, civil or military, but only in a state
' of 'intérnal cémmotion, which enables a state of siege to be declared in
eonformity with ABticle 72, No. 17, of thé Constitution. The Mwar' re-

ferred to in Dadbde Laws Nos. 3 and 5, '0f Séptember 11 and 2%, 1973,

exists o?;y on paper.
-0 L A DO P

T2, Tﬁ%‘lé%%*%éia%iﬁg’%é wzp do not pﬂevéﬁffthe{Supféme Court ‘éx8réising its
superv1sory jLPlSdlCtlon over all trlbunals ‘of the natlon, 1nc1ud1ng

AR S 1 N S N B I AN A

military tribunals.

3.7 No law éan ‘withdrai ‘a tribunal from' ‘this' ]urlsdlctlon which belonps to

the Supreme Court by a provision of the Constltutlon.

4, The Labour Code placed the tribunals which it creatéd'ﬁndér themfelérm
vant Mlnlste . This d1d not prevent the Supreme Court eyercwslng a suoer-
v1sory and correctlonal 3ur1°d1ctlon over: them, even before thls was ex-

pressly recognised by law.
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S. TIn 1872 the Supreme Court made a formal protest to the Minister of War
over a legal violation committed by a Military Commander who, in invok-
ing a state of war, imposed penalties not only on soldiers but on civi-
lians. The Minister of War replied saying he would have the abuse
stopped at once. Similar cases occurred during the occupation of Peru

by Chilean troops in 1883.

6.  The Defendant is not asking the Supreme Court to intervene in the tech-
nical functions of the military command, but to correct the misuse by

a military tribunal in time of war of its judicial powers.

7 In Decree Law No. 128 of November ‘12, 1973, the military Junta assumed
the legislative and constitutional powers, but repeated What they had
already said in Decree Law No. 1 of September 11, namely that they re-
cognised the independence of the judicial power and the authority of
the Supreme Court as its highest representative, and would avoid any
act which could interfere with its functions under the copstitutional ..

and legal systems in force.

In spite of these arguments, the Supreme Court decided not to revoke

its earlier decision declaring its lack of jurisdiction.
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