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1. INgRODUCTION

1. The International Commission of Jurists, by a decision of its Executive
Committee in March 1975, decided to undertake a study on the appllcatlon in
Latin America of the Conventions relating to asylum.

2. The plight of refugees who are seeking to escape from persecution raises
one. of the major problems affecting human rights at the present day. The
problem is one which is to be found in all regions of the world, and each
year sees fresh flows of refugees from one country or another, sometimes:
accompanied by serious violations of the rights of these refugees.’

3. The ICJ has been aware for some time, both from information in its
- possession  and from the reports of the United Nations High' Commissioner: for. -
- Refugees: to his Executive Committee and to the General Assembly of the United
Nations, of the gravity of the violations of the principles of asylum and . .
non-refoulement which have occurred in different parts of the world. In
his report to the General Assembly in 19747, the High Commissioner summarized

the p051t10n as follows:

”On the negatlve SJ.des in a few States located in varlous parts
of the world, many individual refugees were either refused asylum or,
once admitted, were forcibly returned to their country.of origin, in
some cases by mutual agreement between the two countries. In a number
. of instances known to this Offlce, this procedure, which is in breach
of artlcle 33 of the 1951 Conventlon,_of the Universal Declaratlon of
Human Rights, and of basic principles of humanitarian law, has had
tragic repercussions on the fate of the refugees and of their relatives.
In one known instance refugees were taken back against their will from _
their country of asylum to thelr country of origin by emissaries of
the latter., It is regrettable indeed that the favourable record of
States which are as a rule prepared to accept large numbers of refugees
should ‘be blemlshed by a number of isoclated cases in which the most
) elementary human rights have been denled to refugees®.

Similarly, in 1975 the High CommissiOner reported as follows2/:~
"2, In ‘addition to the v1olat10ns of the pr1nc1ples of asylum and non-
refoulement in several countrles, there has been, durlng the perlod
‘under review, a growing number of acts or threats ‘of violence perpet-
rated against refugees within the Mandate of UNHCR9 1nclud1ng abductlons
with a view to forcible repatriation and even more serious forms of
violence. These acts are in all cases a breach of. the rule of law;
,when perpetrated agalnst persons in a partlcularly vulnerable position
':such as refugees, however, they constitute a, flagrant violation of the'
minimum standards of a State's respon31blllty towards refugees,
4. .e..As far as the.implementation of . the principles of asylum and .
non- refoulement is concerned the High Commissioner deeply regrets to.

l/ U N.,Document A/9612
2/ "U.N. Document E/5688



have to state that there have been, throughout the period under review,
serious breaches of this principle, not only in respect of individual
cases as heretofore, but als~ in respect of refigee groups. While a
number of states have generously continued to admit new refugees from
neighbouring countries, theré have also been instances when frontiers
were closed in the face-of a large influx of refugees".

4. The International Commission -of Jurists decided to confineé the study

to the Latin-American experience.:. The resources of the ICJ made it 1mp0551v
ble to undertake a universal study and Latin America is the region which
enjoys the longest tradition of the practice of asylum, and has the most
highly developed legal framework in international law relating to asylum. =
It is also a region which has in recent years seen numerous flows of

refugees seeking to escape persecution and the application of the relevant -
conventions has given rise to many difficulties. Also the ICJ was in’posses—
sion of detailed information relating to a number of specific individual cases
which seemed to prov1de a useful startlng p01nt for a study of thls kind. o

The frustrated Nission

5. To assist in the preparatlon of this study, the Internatlonal Commission
of Jurlsts decided to send a mission of four dlstlngulshed international
lawyers to visit certain countrles in- Latln ‘America which, it was belleved
had recent and valuable experlence of refugee problems.

6. Accordlngly,‘ln April 1975 an approach was made to the Ambassadors and
Permanent Representatlves to the Unlted Nations of Argentlna9 B011v1a, Bra21l
Chile, Dominican Republic, Honduras, Paraguay, Peru and Uruguay. . The
proposed members of the mission were Fernando Fouynier of Costa Rica f:
(Professor of Roman Law, Univers ity of Costa Rica; former Ambassador to.
the UN “and OAS former Presndent of the Latin-American Bar A38001at10n),
José A, ‘Cabranes of 'the United States (Legal Adv1ser of Yale Unlver51ty,
former Assodiate Professor of International Law, Rutgers);. Franck Moderne
of France (Professor of Constltutlonal Law, Pau, Director of,the,Franco—
Spanish Institute of Comparative Law); and as Secretary, Hector Cuadra of
Mexico (Professor of Law, Autonomous National University; - former staff
member of the International Commission of Jurists). The purpose of the
mission was explained and a request was made for members of the mission to
meet. representatlves of the govermment and’ leadlng lawyers to dlscuss the
practical problems whlch had arisen both in general terms and in relation
to partlcular cases of which advance notice would be given. . The. mission
was to~ start 1n Argentlna 1n mld June. : ;

7. One country, Chlle, decllned to recelve the m1581on, saying lt was ‘.

contrary to its pollcy to receive any mlsS1ons “to Chlle concerning matters
relating to human rlghts unless 81m11ar m1351nns had already been sent to

the USSR and-Cuba. - ‘

8. In the case of’Uru#uay; advice was recelved that the m1851on should
limit its approach to legal experts outside the government service.

9. At the end of May and beginning of June ‘letters were sent to the forelgn;
ministries of Argentina, Paraguay, Bolivia, Brazil, Peru, Honduras and the

S5.3191a



Dominican Republic stating the dates on which the members of the mission ..
proposed to visit these countries (in the order just stated). Particulars
of the- 3pe01f1c cases which the mission wished to‘discuss w1th the govern-'
ment of Argentina were sent to that government on Jite 2. P

10, On June 11 the Brazillan Ambassadorjln Geneva-lnformed the International
Commission of Jurists that the Chief of the Department of Federal Justice -
would be very glad to discuss general matters with the mission, but could
not discuss.individual cases as these were considered to be purely internal
matters. : : :

11. On June 12, the Argentine Ambassador in Geneva informed the Secretary-
General of the International Commission of Jurists that his government would
be unable to discuss the specific cases with the members of this mission:at
a time when his government were still studying the report of an earlier ICJ
mission on the situation of defence lawyers in Argentinas (This was .a’
report prepared by Dr Heleno Claudio Fragoso of Brazil following a mission-
he had made in March 1975 with the knowledge arid consent of the Argentine
government. . The report had been sent before publication to the Argentine
government on April 9, 1975). The Ambassador requested that the mission to
Argentina be postponed for 14 days. The Secretary-General said that it was
impossible to change the itinerary at such short notice. He said he:would
inform the mission that they should confine their discussion with the govern-
ment to general matters without going into particular cases., . If.possible,
perhaps one member of the mission would be able to return at a later stage
for, this purpose. The Ambassador appeared to welcome this suggestion and-
indicated that he would inform his government accordingly. - The Secretary-
General informed the Ambassador that Professor Moderne was flying to Buenos
Aires from. Parls on. the following day, June 13, Professor Cuadra from Mexico
on June 14 and Professor Cabranes from Washington on June 16.-. :

12. Professors Moderne and Cuadra duly arrived in Buenos Aires where they
made contact with certain organisations econcerned with refugee problems.
They were awaiting.the arrival of Prof. Cabranes before, approachlny the
government, ‘ x :

13.. When. Profesoor Cabranes. arrlved at Buenos Alres airport at nooh on
Monday, - June .16, he was. detained at the alrport by the Federal Police.: .. In:
answer to questlons he explained who he was and the purpose of his ¥isit.:
He was then held incommunicado for six hours before being expelled oh-an. .-
aeroplane leaving for Brazil. He was treated with discourtesy and all his
papers were examined and photocopied. Repeated requests -to-be allowed to
call the U.S5. Consulate or Embassy were denied (in violation of the Vienna
Consular Convention). He was told that Professors Cuadra and Moderne had
not yet arrived in Buenos Aires, but that if they did, they. too would be .
arrested, When after 4 hours he was told that he would be expelled on the
orders of the central office of the Federal Police. He again asked for an
explanatlon of the basis of the expulsion and requested an.opportunity:to.
speak with a United States Consul. He was informed that the central offlce
had ezpllcltly,denlgd.both.requests. - e -

S5.3191a



14, On arrival at Rio de Janeiro, Prof. Cabranes telephoned at 3 a.m. on
Tuesday, 17 June to Prof. Cuadra in Buenos"Aires, telling him what had ™
happened.  Professors Cuadra afid Moderne decided, in' view of this 1nforma-
tion, that it was impossible to continue their mission. = Professor Moderne
left by a flight to Brazil ~at about 1800 hours on June 17. = After he
had passed through the controls at the airport, he was called back from the
7?passenger Jounge and questloned brlefly about hls v1s1L to Buenos Alres.
He" Was allowed to leave,'= : '

15.. HoweVer; “Professor Cuadra, who intended to leave on a later flight to
return to Mexico, was arrested and detained by the Federal Police for 21}
days before being expelled on a plane to Colombia. He was held at the
headquarters of the Federal Police, in the same building as' the Ministry of
-the Interior:- All his documents weré reméved and studied, and presumably
copied.. He was questioned at length about the purpose of the mission, the
nature of-the report it was interided to make; the notes he had prepared on
individual cases, his’ own professional’ activities and whether he had any
connections with political movements:in Argentina or elsewhere. " He also-
was not allowed to contact his Embassy or consular authorities. Curiously,
he was warned not to attempt to go to any of the other countries which the
‘mission had planned to visit.. It is difficult'to see what concern this™"
was ‘of thé Argentine Federal Police. It may, however, help to explaln why
on June 19 the International Commission of Jurists in Geneva received a S
- letter from the Brazilian Ambassador withdrawing the’ former offer to recelve
the mission. and asklng the ICJ to ”exclude Brazll from 1ts m1331on” '

16. A?letter_descrlblng what Had happened to Professor Cabranes 1n”Buenos]
Aires was delivered by hand to the Argeéntine Ambassador in Geneva on June 22,
with @ request for an- exPlanatlon of the treatment’to which Professor Cabranes
‘had been subjected “anrdienquiring as to the- whereabouts of Professor Cuadra.
The Internationdl Coimission of Jurists had not yet received the courtesy of
a reply.

17. It‘lS dlfflcult to belleve that the Argentine Mlnletry of External

Relations was' a party to this éxtraordinary and unprecedented treatment of
a mission of distinguished jurists, of whose arrival it had been fully

appraised., It seems more likely that the decision toexpel the mission was
taken: unitaterally by the Federal Police authorities or the Ministry of the
Interior. [ Be that as it may, the episode gives some indication of the ™
difficulties which may confront refugees who are seeking asylum 1n accor-'”
dance w1th Latin Amerlcan tradltlons and conventlnns. 2 T

18;: In spite of this setback, the lntcrnatlonal Commission of Jurlqts R
dec1ded to contlnue w1th the preparatlon of 1ts taff study. ' ‘

The ”-Right of.-‘Asylum” a‘nd' non-re'fbu1ement’

19, The granting of asylum is almost unlversally recognlaed as a compelllng
humanitarian duty. . 7Tts formulation as & legal right or: obllgatlon is still
in the 5tage of evolution. = To' Latin American’ jurlotS belongs the honour

of having led the world in developing the legal concept of a right of’ “asylum.

S5.31%1a



20..  Article 14 of the Universal Declaration of Human Rights proclaims that
"Everyone has the right to seek and enjoy in other countries asylum from
persecution™, The only qualification expressed is that "This:right may
not be invoked in the case of prosecutions genuinely arising from non-politi-
cal crimes or. from actu contrary to the purposes and pr1nc1ples of the United
Nations®. ‘ : :

21. The Inter-American Declaration of the Rights and Duties of Man of 1948
(which preceded the Universal Declaration by a few months) also proclaims the
right, stating in Article XXV¥II that "Every person has the right in case of
pursuit not resulting from ordinaty crimes, to seek and receive asylum in

-foreign territory, in accordance with the laws of each country and w1th

international agreements’

22:. In’'spite of these declarations, very few States are prepared to recog-
nize a legal obligation upon them to grant asylum. Most States consider the
grant or refusal of asylum to be a mdtter within-their absolute dlscretlon.
In other words, they do not recognize a right in the individual to claim
asylum, but rather a rlght in the State to grant asylum when it chooses to

do so. a o '

23. The law relating to asylum draws a distinction between diplomatic asylum

-and territorial asylum. Diplomatic asylum occurs when a person ‘seeks and

is granted ‘asylum in a legation or embassy, or on board a naval ship or
military. aircraft within the terrltory of the State from which he is seeking
to escape., Territorial asylum occurs when a person reaches or crosses a-
frontier of another State or 1s already in another State and seeks and is
granted asylum there.

24, Whilst the right of asylum is not universally recognized, there is a
general acceptance of the principle of non-refoulement. This principle

is recognized not only in various Latin-American conventions but also in the
UN 1951 Convention on the Status of Refugees and its 1967 Protocol and in':
the geclaratlon on Territorial Asylum adopted by the General Assembly “in
1967 .

25. According to this principle, no-one should be rejected at a frontier
so as to be obliged to remain in a territory where he has serious grounds
for fearing that he will be subject to persecution; nor should he be returned,
or expelled, or compelled to return directly or indirectly to such a terri-
tory in such circumstances. In other words, a person who appears to have
good reason to fear persecution should not be repatriated against his will.
As a corollary, if the country whose protection he is seeking is not willing
to allow him to remain indefinitely on. its territory, it should allow him
transit through its territory, or temporary residence until he can find a
country willing to receive him. The protection granted by this principle
is a continuing one and applies not only at the time of entry but throughout
the period when the person is on the territory of another State. The

g/ General ASsembly Resolution No. 2312 (XXII)



principle: of non-refoulement, like the "right of asylum", dces not apply
to persons who are. wanted for prosecution for serious common offences of
a non—polltlcal character. .- :

26. A draft Conventlon on Terrltorlal Asylum is at present under con81dera-
tion within the United Nations. This is based upon the U.N. General Assem-
bly Declaration on Territorial Asylum adopted on December 14, 1967. In
April and May. 1975, a Group- of Experts from 27 ,countries met in Geneva and
-formulated.a revised. draft of the Convention.—' The present study is not
directly concerned with the new draft Convention, but the fact that it-has
reached: such an advanced stage of preparation is an indication -of the grow-
ing international interest and sense of responsibility about-the institution
of political asylum. -

27. The present international law. relating:to.asylum in. Latin America is.
briefly reviewed in this study. -This is followed by a deseription of the
general situation and policy relating to asylum in the countries under: - -
consideration. An analysis-is then made of a number of individual cases

in which it is believed that violations.of the principles of .asylum and: .
non-refoulement have occurred. Finally, certain conclusions and recommenda-
tions are set out.

28. The International .Commission of Jurists wishes to acknowledge:and express
its gratitude for the advice and agsistance it has received in the prepara+
tion of this study from a number . of latin-american jurists-and refugee : .-
organisations, as.well as from the Office of the United Nations. High
Commissioner for Refugees.. .In particular, it wishes to thank Mr Paul Weis,
Ph.D., Dr.Jur., former Director of the Legal Division of the Office of .the
UNHCR for the invaluable help he has given.

Geneva . f,_'d '.i,}: ‘} R '-_5 ; Niall MaecDermot
September, 1975 v s -+ vy - . Secretary-General

4/ U.N. Document A/AC.174/MISC. 3 of June 10, 1975



IT. INTERNATIONAL LAW RELATING: TO THE PROTECTION OF POLITICAL REFUGEES -
IN LATIN AMERICA |

29. There are three inter-related but distinct principles of international
law which concern the protection of political refugees, namely asylum, non-
extradition, and non-wefoulement. = Asylum is the refuge from persecution

~granted-by a State to a person who secks its protectioni: ! Non-extradition

is the refusal to return & person wented by another State: for criminal -

‘prosecution: or so that he may serve a sentence already-pessed upon him.

Nen-refoulement is. the principle that a refugee should not be returned to
a country where he is lﬁkely to be persecuted owing to his race, nationality,
rellglon or polltlcal OplnlOﬂo.

30.- It is- proposed in thls Section to review briefly the law relatlng to
each of these primeciples:in Latin America, and then to examine the congept
of the word "political"” as used in such phrases as political asylum,

‘polltlcal of:enres, polltlcal persecut101 uﬁd political reascns.

ASYLUM

31.  Asylum is5 a practice of great antiquity., Religious in origin it
existed as: & "right of sanctuary” in Ancient Greece, giving inviolable - -
refuge for persons seeking protection. Traces of it are to be. found in'
Roman:law; at first in temples and later, under the Roman Empire, -the: .
statues of the emperors. and-the eagle-standards of ‘the legions became - .
places of refuge for . acts of violence. After the estahlishment of . .
Christianity, sanctuary or asylum in churches became:a-recegnized practice.
In due course, learned writers such as Grotius and Vattel formulated rights
and obligations of soveveigne and States with respect té politicalwrefugees
and fugitives from justice: .~ In the® 19th century those rights and ‘obliga~
tions-began to be.dincorporated in extradition treaties, which generally -
exempted.political refugees from extradition. - The honour of formulating.
the: first treaties specifically relating to asylum belo gs to Latin Amer1can
jurists. : :

32. The Institute of Internaiional Law zdopted at its Bath sessiom in 1850
the follow1ng def1ﬂ3+1on of auylum o '

:"Asylum Is: Lhm p@orebt¢on which a State grants on its . .- .+-0:
terrltory or in some otier placa under the gontrol of its -
organs, to a par on who comes to seck. it

Thls deflnitlon covers both hcrrlto“lal and ulplomath asylum.

33. Internatlonal qu is. denlved from custom or f YoM 1nternat10nal treatles,
agreements and copventions, and finds authoritative statement in- the decis-
ions of international courts and arbitration tribunals and in the writings

5/ 1l Annuaire (1950) p. 167, Art. 1 R SR T B P
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of leading jurists. Custom, as a source of 1ntevnatlonal law, means a
practlce which has becéme. general iy, recognlzed.by STatPs as hav1ng the force
of law. It is an evolutionary process, and new customs: may .in.time’ achieve
recognition.

*Asylum as Customary Law :; R - TR T TR S S

P HE D . . K . A

3t 1“The Pight to grant tewrltormal asylum deérives  from the - soverelgnfy ‘of
States,'uhder which every State can admit anyone it wishes to its tervitory.
Dlploﬁatlc asylum, ‘however, is a limitation on the' soverelgnty of “the
country on- ‘whose terrjtorv it takes place. Accordingly, the right to grant
'd1p10mat1c asylum, where it ex1 s, must derlvp elfher from custom or fbom
“dnternational treatles, agreements op conventlonsv S

35. In Latin America, diplomatic asy lum has been widely practlced from the
beglnnlng of the 19th century in favour of refugees whose 1life or llberty
is ]eopardlzed for political reasons, uomé La{in'Amerlcan jurists have
claimed that the practice of dlplomatlc sylum within the’ COntlnent has '
developed to the point of’ach1ev1np *he status’ of customary law. ~ Thé claim
has even been put forward officially from time to time by States, in parti-
cular by diplomatic representatives seeking to establish their right to....
grant dlplomatlc asylum. However, most of these States have at other tlmes
taken the p081t:on that ‘the law’ governlng dlpjomatlc asylum is dependent”
upon’ pre*ex1st1ng treatles. Thls view finds Vpport in the Internatlonal

Court's dec181on in the Haya de la Torre case — “that there was no rlght of
unilateral quallflcatlon by a State granting dlplomatlc acvlum except -
where this-was prov1ded for by international treaty.  The countries’ whlch

have beén ‘most consistent in recent years in asserting that ' asylum is" " -
‘:sanctloned by customary law are Colombia, Cuba, Ecuador and Cuatemala.'f”7
:36. Even ifa rlght of asylum does not Form part of customary law, it ‘can
be sald that the long and well-established humanitarian tradition of asylum
in Datin’ Amerlca constitutes ‘a strongly persuasze “Fadtor in’ favour of’
grahtlng it. It also explains why this region of" the wortd has” beeh g0
" far in advahce of -other regions in formulating treaties ahd- cOnventlons N
dealing with asylum and related subjects. v ‘

“Intérndtional Instruments poverning Asylum in Latin Americd

37. The first latin-american treaty recognising the right to grant asylum
(both terrltorlal and dlp]OWdth) was the Treatv on International Penal Law,
Montevideo, 1889, which still remains in force. In 1911 the' partles to

the Agreement on Extraditior, Caracas, recognised in Article 18" the "institu-
tion of aSylum in accordance with the prluc1plcs of 1nternatlonal law"
There then followed “three tieaties on dlplomatlc asylum (Convention on-
Asylum, Havana, 1928; Convention on Py'itical Asylum, Montev1deo. 1933
'Conventlon’”“’Diplomatlc A vlum9 Carabas,“IQSH) and ‘one - on terrltorial
! ylum (Conven%l ol ' . Caracas, 1934) :

KR

6/ I.C.J. Rep., 1951, p.71 | T T R S S RE SR
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38. The law and practice in Latin America is also influenced by the
general international instruments not restricted to America, the Universal
Declaration- of ‘Human: Rights, 1948, the UN Convention on the Status’ of Refu-
gees 1951 and the Protocol of 1967, and the UN-'Declaration on Territorial
Asylum, 1967, -as well as the American Declaration of the Rights and Duties
of Man, 1948, and the American Convention on Human Rights, San Jos&, 1969.

39. The development of international law governing asylum in Latin America
is briefly traced in Appendix A, where the relevant articlés of the treaties
and other instruments are set out or summarised. A table showing the States
Parties to the various Conventions will be found in Appendix'B;V"

Qummarg of - Legal Pr1nc1ples of Asylum

HO. In any particular situation the precise legal rights and oblipatlons
applicable can be --asertained only after examining the relevant legal”
1nstruments to Whlch fhe States concerned ave partles (see Appendlx B)

4i, However, to exDlaln the general nature of asylum as a legal institu-
tion the folléwing gummary may be made of its usual characteristigs:-

(1) Persons who may enjoy asylum

Persons who are in danger of ‘being deprived of life or liberty for
political offences, or offences related to political offences or
offences committed for a political purpose, or .otherwise persecuted’
for political reasons. In the case of diplomatic asylum, this
danger must be 1mmed1ate, maklng the need fo“ asvlum urgent. ’

o : :Anperson seeking refuge who is belleved to have committed a * _

"GOmmon-criminal'offence with no political element in the ‘case should
be handed over :directly, if he has sought diplomatic asylum. =~ If he
has sought territorial asylum, or if he is simply found on the =
territory of another State, he is to be handed over only in accordance
with extradition procedures. : R

(2)‘ Place where it may be granted
W1th1n the terrltory of the State granting it or, in the case of
diplomatic asylum, within the territory of the State from which refuge
is being sought (either on the premises of a diplomatic lepatlon at
the: pesidence of a chief of mission, on premises "established for thls
- purpose where the refugees ‘are numerous, or on the warships or
mllltary alrcraft of the State grantlng asylum)

(3) Condltlons necessary for the yrant of asylum

SR .

. r

Those set out in (1) and (2) above
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(4) Characterisation of the offence.
‘It is-the- State grantirz asylum which unilaterally decides upon

the nature of the alleged offence or of thé grounds:for the intetided ==

-progsecution and, in the case of ‘diplomatic asylum, determines 'thé .= -

.validity of-the urgency-invoked. ‘Accordingly, it is for ' the receiv-"

1ng State to dec1de unilat@rally whexhen it will graﬂt or refuse asylumn

.ﬂf(S) Other characterlstlcs of asylum

Asylum is 1ntended to secure a person's safety from persecutlon
rather than his impunity;
- being a humanitarian institution, it is not subject to reciprocity;
- asylum may be granted to any persons who qualify for its protection,
without discrimination- on. grounds of natlonallty9 on any other
grounds; - . o
- once-it-is prantpd -the person’ boneflttzng from asylum. may aoqulre'i”f'
under international conventions a status whlch carrled w1th it
certain rights and obligations:: oo : -
- -in the-case of territorial asylum, the rights and dbligation§"
set out in the 1951 Convention on the Status of Refugees or
in the 1954 Convention of Caracas; :
- in the case of diplomatic asylum, the rlghts and obllgatlons set
~out in the velevant convent1on or conventlonse‘r

St

(6) - Legal nature of asvlum T S cR T

As has been seen, the rlght to “seek and enjoy” or “seek and -
receive™ asylum has been proclaimed in the United Nations and American
Declarations of Human Richts.  Given the present state of international
law, -however; it is not possible to speak of a generally accepted legal
right in the individual t obtain asylum. Rather,: 1nternat10nal law
recognlzes a rlght of -States’ to ¢ grant asylum.- -

As regards terrltorﬂﬁl asylum, every ‘State has the right to admit
within its territory anyone it deems appropriate. Thus a State may
admit without any restriction personspersecuted for their beliefs,
opinions, political affiliations or for acts which can be considered
political offences. ° This-is a power derived from the exercise of
national sovereignty. - Under the principle of non-refoulement, States
which grant asylum are required not to return such refugees to the
country in which they arec in danger of persecution, and under extra-

dition treaties: they are: exempted and: often prohlblted from d01ng SO,

As regards diplomatic asylum, States having dnnlomatlc representa-
tives in the territory -of States recognizing the right of diplomatic

asylum can grant such asylum to pOllthdl refugees. The territorial
State must then allow the refugee to’ leave its'territory under a safe
conduct. ‘

S.3191a
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EXTRADITION

Nature of Extradition
I o e e e T
42, According to Jiménez de Asua, extradition consists of @ -the.
handing over by one- State to another  at- its request:of an individual
accused of, or sentenced for, the commission of a crime.and who.permanently
or temporarily is within its: territory, so.that the other State (the
claimant) can bring him to justice or carry out the sentence.already passed
upon him. The institution is a very ancient one and is to be found mention-
ed in treaties between ancient klngdoms centuries .before. the Christian era.
43, The basls of modern extradltlon lles in the common.. de31re of the 1nTer—
national community to repress crime and to apprehend .and bring to. justlce
criminals. anywhere in.the world. Its purpose is-to prevent an 1nd1v1dual
who has committed a common offence in one State from evading: justlce by. the
mere fact of having escaped from the jurisdiction where he committed his
offence. - .

44, The practice of extradition ‘is governed by treaties. . Most .States are
unwilling to return criminals, in the absence.of a rec1procal treaty or
convention, or practice, and there is no legal ¢bligation upon them to do so
in international law. . There are many bi-lateral-treaties governing extra-
dition in Latin America, as elsewhere. This study is concerned only with
the multi-lateral tyeaties or conventions... :

45.. -Where an:extradition treaty. is in force,.persons requested by another

State im connection with an alleged offence should not be returned except

in accordance with the procedures laid down in the treaty. - - These pro-

cedures, which contain important safeguards for the protectlon of the

requested person, -may: be of one:of-three kinds: o .

- judicial, when the decision whether or not to extradlte is vested in
;. judicial bodies;. 2

- cadministration, when. thls decision rests with- the executlve, and .

~ . .mixed, when. it is made ;by a combination of both 3ud1c1al and executlve

In no circumstances should a State have resort to expu131on as a means of

circumventing the procedures in an extradition treaty. :

46. This study is.concermed only with.the provisions contained in.extra-
dition treaties. and conventions which. entitle the requested State tp -refuse
in certain 01rcumstances to extradite persons who have claimed political
asylum.. The precise legal provisions. applicable in each case will depend
upor the: nelevant treaties or conventions. and upon the domestic law of the
requested Staten.._ : : : :

47, A summary of.the relevant articiesbin the multi—lafebal;extradition
treaties,in,fprce in Latin America will be found in Appendix "A%.

Summary of Legal Principles governing Non-extradition of Political:Refugees

48. The usualrprovisiohe,to be foundjin”extraditien treatiee;governing the
non-extradition. of political refugees in Latin America may be. summarised

8.31%1a
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as follows.,

(1) Offences in respect of which extradition is usually not granted

In general, extradition does not apply to cases of
- polltlcal offences;
- common offences connewted w1th political offences;
"~ common offences committed for a political purpose; .
- common offences where the extradltlon is sought for nredomlnantly
o polltlcal motives. '

Tt may be noted that in addition to political offences, there are
. various other categories of offence in respect of which extradition
is often not granted, e.g. of fenices whlch are purely military in
_'character, rellglous offences (such as sacrllege or offences agalnst
' worshlp), and mlnor offences° Offenoes sucﬁ as duellmg5 adultery
and defamatlon are sometlmos also excluded

(2) Offences in respect of which er*padi+ion may be granted -

" Common’ crimes; or : .

_ icertaln polltlcal offences Wthh nre treated as exceptlons to o

1the general rule, e.g:: ' o
< attempts against the Llfe or person of a Head of State,

- ‘terrorism;

- crimes against peace, war crimes and crimes against humanlty

_ (such as genocide);
= cases in which there are serious grounds for con51der1ng that the

" person sought is guilty of “acts contrary to the purposes and o

"'prlnc1ples of the United Natlons .

(3) Characterisation of the offence or the'motives"for extradition”'

. This is the province, unilaterally, of the requested State, whlch
_must, however, take into account pertznent evidernce from the request-
' ing State as to the nature of the offence alleged and its motlves for

extradltlon,

Once the Pequested State characterlzes the offence as one v
‘quallfylng for extraditlon 1t should grant extradltlon DrOV1ded

(i) the offence is one known to both 1egal systems and is of
' ‘some gravity, (cf. Article 1, para. (b) of the ﬁontev1deo
Convention on BExtradition, 1933 "that the act for which’
extradition is sought constitutes a crime and is punishable
under the laws of the’ demdndlng and surrendering States o
“with a minimum penalty of impriscnment for one year™).

" (ii) there is in force an extradition treaty betwéen the :countries
concerned, and the judicial and administrative procedures
“prov1ded for inthe relevant treaty have been complled with,
" These procedures must not be circumvented by simple’ expul-
sion or deportation.
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(5) Extradition of nationals of the r@quested State

; Under .the Bustamante Code, Havana 1928, and under ‘Article 276fF
the Montev1deo Conventlon on Exfrad~tlon, 1933, “the" gurréndering

. State is entltled to refuse to extrddlt@ its own nationals but-in’
this case it must pvosecute the offender for the offence alléged against
hin if the offence is an extradltable ono, and’ communlcate the sentence
to the requestlng Staten '

NON-REFOULEMENT

_Princiuleqéf"Non;refoulemeut,

49, The prlnciple of non- r?foulemenf '1q ‘that a refugee ‘shall not be re-
fjected at a frontler or expelled or returned conpulsorlly to any State
_where his life or freedom would be’ threatened on account of: hls political
“oplnlons or act1v1t1es, or hlq race, religion, natlonallty or membership of
a partlcular social group. It aDplleS 1rrcspect1ve of whether an appllca-
tion has been made for the reﬁugee to be extradited." ’ ‘-

50, . The. pr1nc1ple of non-refoulement applies not only to extradition or
expu151on directly to the country where the rofupee is 'in danger of per-*‘
secutlon,‘but also to hls expulsion to a countvy from whlch ‘there is' RIS
reason to think that he ‘may be returned to the country where he rlsks
persecutlon. In other wordo, the- prohlbltlon is’ against dlrect or 1nd1r-
ect return to the country concerned. —~ Thig pOlﬂtXﬂaanpreSSly recopnlzed
in Article 3 of the Draft Convention on Territorial Asylum at present under
consideration within the United Nations.

Legél Status of the Principle of ”ou—refouleménf*

51. ThlS pr1nc1ple is ombodlfd in many treatles and c¢onventions on asylum
and extr'adltlon° ~In partncuﬂar, a clear prohlbltlon is 1mposad by the’
1951 Conventlon relatlnp fo the Statuo of Refugees (Aprticle 33) and by the
Protocol of 1967 In caseb noveraed bv thevn :n truments a clear treaty
obllgatlon is 1mposed upon the State partles. ' In addition, the: pr1nc1ple
has recelved such’ w1desprecd ’ecoyn1t1on within all regions of* the world,

" as well as at the level of th? United Nations, that it can now be said to
have matured from a human:tar:an principle into a general pr1n01ple of
1nternatlonal law binding upnn ‘all ‘States whexher or not there 1s a treaty
'obllgatlon auplylng to the paptlcular c1SL,’” o : :

52. It is né exaggeratlon to say that thm pr1n01olp of non- refoulement is
now universally recognised. It is, for example, to'be found in’Artiecle 3
of the Nansen Convention relsting to the Intermational Status of Refugees,
Geneva, 1933, in numerous N General ‘Assembly Resolutions and in partlcular
in the UN Declaration on Terrltorlal Asylum, 1967; ~in Article 33 of the™
1951 UN- Conventlon relating to the Status of Refugees; in-the Final Act’
of the UN Conference of Pleﬂlpotevxlarles, 1954 . which adopted the’ Conven-
tion relating to the Status cf Stateless Persons (the Final Adt said ‘it’

was not thought necessary to include an article on non-refoulement as it
was already a “generally accepted principle"); in Article III of the ‘-

S$.3191a
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European Convention on Extradition, 1957, which ewvcludes extradition
where.a person may be prejudiced or punished on political, racial or
religious grounds; in Article III of the legal principles governing
tbe‘treatment of refugees adopted by the Asian-African Legal Consultative
‘Committee in Bangkok in 1966 (‘mo-one.seeking asylum ... should ....be
subjeeted to measures such as rejectlon at the frontier, return or
expulsion ..."); in Section 9 of the Scheme relating to the Rendition

of Fugitive Offenders adopted by the Commonwealth Law Ministers in London
in 1966; In Resolution XII of the UN Conference on Human Rights held

in Teheran in 1968; in Article II of the OAU Convention governing the .
Specific Aspects of the Refugee Problems in Afpica, 1969, ("No person shall
be subjected ... to measures such as rejection at. the frontier, return or
expulsion ... "); in Article 22 of the American Convention on Human nghts,
San Jose,ll969 and in a number of decisions of the EHuropean Comm1831on
~on Human Rights holding that the deportation of a foreigner to a partlcular
-country might in exceptional circumstances amount to. “1nhuman or degradlnp
treatment or punishment” under Article 3 of the Luropean Convention on_ .,
Human Rights. ' ‘

53.. A number of learned writers, including Dr Paul Weis, the distinguished
authority on refugee law,(to whom the authors of this study are indebted
for the information contained in the previous paragraph) have expressed
the opinion that the principle of non-refoulement has "now become. a rule
of international law vecognised by c1v1llsed‘natlon§” The authors of
this study respectfully agree with this opinion. _ o

Effect of the Principle on States Uryiiling to Grent cr Continue Asylum

1

S54. As has. been seen, a State is free to decide whether or. not to grant
asylum to a refugee. What then is the proper course for a 8tate to take
which has at its frontier or within its territory a refugee to whom it.

is not willing to grant or continue asylum, and who may be subjected to
persecution if returned? The principle of non-refoulement requires the
State. in these .circumstances to afford the refugee an opportunity of going
to another State... This will usually 1nvolvn grantlng temporary asylum _
until the necessarv arrangements have been made by the UNHCR or one of the
voluntary bodies operating in this field, or by the refugee himself. If.
necessary, he can be held meanwhile in custody, but this should be resorted
to only in extreme cases, where it is absolutely necessary in the interests
of national security, as it greatly aggravates the difficulty of finding .
another country of asylum. " :

..55. :States have, of course, the right to expel aliens from their territory
who by their acts represent a threat to their security.. But even in. this
case, they should expel a refugee in danger of persecution to some other
country willing to receive him, and not directly.or 1nd1rectly to the :L'
country where he may be- subjectea to persecution.

S. 31913



Treaty Obligations on Non-Refoulement

56. The following American countries have assumed treaty obligations not
to return (refouler)political refugees against their will, EV extradltlon

or otherw1se, under - the treatle
Epuntrleshv-- i

Argentina, Bolivia, Paraguay, Peru,
Uruguay

‘_‘B011v1a, Colombla, Ecuador, Perus

Venezuela

Argentina, Chile, Colornbia; Duminican
‘Republic¢,; Ec¢uador, El Salvador,
- .-Guatemala, Horiduras, Mexico,
‘Nicaragua, Panama, Undited States
Uruguay

eoRECL
- S

'Brazil,~Costa'Rica5 Dominican: Republic-

-~ Ecuador,: E1 Salvador, Mexico,
‘Panama, Paraguay,’ Peru, Uruguay, :
Vetiezuela -~ -1 - a

.8 .

Argent1na~/, Brd21l—/
~ Jamaica, Paraguay -~y
‘Upuguay -~ '

Peru— ,-

8
Argentinag/, razil—/, Chile, Ecuador,
Paraguay— s Uruguay.

THE CONCEPT OF THE POLITICAL OFFENCL

’stated -

‘Convention on Extradltlon,

' Montev1deo, 1940,

Chile. %?lombla,

Treaty

Treaty on International Penal
Law, Montevideo, 18893 Arts.15 &23

- Agreement on Extradition,” =
Caracas, 1911;

Art o -4

Montevideo, 1933} Art. 3

Treaty on Internatlonal Pen7l Law,
Apt, 20—7

' .Convention ‘on Diplomatlc-Asylum,
/ CaraCas;r1954;'

Art, Y7

UN Conventlon on Refupees 1951,

'Protocol of 1967 to UN Corivention

on Rnfupepo.

*Reasons for dlstiqgulshlnp Polltlcal Oﬁfences

57‘ The recognltlon that political offences are of a dlfferent naturé.to

. those, committed by common criminals has a long history and accords’ with"

~the. common judgment of mankind.

It is to be found, as has: been- seen,’ '

in extbadition treaties; which exclude from their operation persons wanted

in relatlon to polltlcal offences. or on polltlcal grounds.

58, Recognltlon of political offences often’ exlsts also in- natlonal laws,
though usually with greater severity towards the political offendpr. “In
Latin America much internal legislation provides for hamsher treatment of

political offenders than of common eriminals.

SR

—

not come into force.

8/ Subject to a geographical limitation.
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that polltlcal offenders cause greater harm by endangering fundamental
legal tenets such as the security and integrity of the State and its
constitutional order. On the otuer hand, when it comes to deciding the
individual sentence, it is common to give the accused the benefit of
attenuating circumstances, and one of these may be that he actnd YFrom
unselfish motives™. . : S

59;' It is'ébove all in the international context, in the field of relations
between States, that the political offence is treated less severely. " This
can be explained by the following considerations:

(a) Humanitarian reasons and the demands of justice tend to protect the
1nd;v1dual prosecuted. for political offences. - It is often. felt that
in his own country, ow1ng to the climate of pollthal opinion there,
he will not benefit from conditions enabling him. to be tried and judged
impartially.

(b) - generally, a person committing a political offence is considered to
act from motives of an altruistic nature and not for selfish reasons;
- he acts in relation to collective-and not individual interests in a
desire to bring about social and political change for the benefit of
the population at large, or some part of it which he considers as
oppressed or unfavourably treated. He is not to be regarded as being
in the same category as a common criminal.

(¢) generally, the political offender does not represent a hazard for the
State in which he seeks refuge, and may be a useful citizen.there.

. What constitutes: a,nolltlcal Offence?.

60. A number of dlfferent theories have been formulated as to thm nature
and quality of a political offence. : '

61. First there is the objective theory. - According to this, a political
offence is one which violates laws protecting the sovereignty, independence,
1ntegr1ty or security of the State, its internal political opder or its
constltutlonal order, e.ge subversion, rebellion, riot, 1nsurrect10n attack~
ing the polltlcal constltutlon, espionage, etc. - generally. sppaklng, these
offences are contained. in penal legislation under the heading of crimes .
against the State, or fatherland, or against.the internal political order.
This theory prevailed at the Copenhagen Conference on the Unification of
Penal Law.in, 1935, On that occasion a definition was drafted in the
follow1ng terms "Polltlcal offences are violations directed against the
organlsatlon or functlonlno of the State™. : :

62, Then’there is the subjeétiﬁe theory3 which considers primarily the
motives and aims sought by the offender. It gives more weight to the
psychological elements of the offence. By this means, the field of politi-
cal crimes is generally widened and includes offences usually considered as
common crimes but perpetrated for political ends, e.g. armed assault; theft,
illegal seizure or occupation of property, forgery etcs

$.3191a
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63. Thlrdly5 there is the so called eclectlc theory. f:This takes elements
from each of the foreg01ng. According to thlS clasqlflcatlon polltlcal
offenders are those who eithen

- violate a legal prov131on protectlng the uecurltv of the State or

. internal public order; or

- v1olate any legal provision which is not polltlcal in nature, but
where the offence is committed for a political purpoge, or’

- commit common offences in order to facilitate the commission of a
political offence, to cover up a political offence, or to evade
justice with respect to a political offence falling Wlthln elther
of the previous categories. These are case ~ of common offences
connected with political offences.

64.‘ .Fourthly, there is the predomlnance theory,ideveloped in Sw1tzerland
according to which the nature of the offence is to be determined accordlng
to whether the poJltlcal or crlmlnal character of tbe offence predomlnates,

65. Flnally, there are the cases of common law offences which do not
themselves have any political connection, but where the requestlng State is
seeking to obtain the raturn of the offender for predomlnantly political
purposes or to persecute him for political reasons. It is submitted that
these offenders are properly to be regarded as political -offenders, since
they are in danger Jf persecution for political purposes.

66. In Latin Amerlca all these theories have been advocated at different
tlmes and have found expression in the various conventlons and treatles
whlch have been ‘drawn up. Hav1ng regard to the humanltarlan purpoSes
underlylng the principle of non- refoulement, it is submtlted that the widest
_interpretation should be glVen to the word polltlcal‘ when used in relation
“to "'political offenders” "political’ crlmes polit? cal reasons” K
"political purposeés 5, ete.

67. Some writers have sought to draw a distinction between social 'offendes
and political offences. They use the term social crimes to cover offences
committed for social purposes, such as the unlawful occupation of land by
peasants, unlawful strikes or occupation of factories. It is submitted
that these are more properly to be considered as one class of political
offences, and that political offence embraces all offences connected with
the furtherance of some political(including economic, social, cultural or
religious) aim.

Exceptions

68. There are, however, certain political offences which, though political
in character, are sometimes excluded from the protection affordez by asylum
and extradition treaties or declarations. These exceptions would appear

to be made on the grounds that the offence in question is of such a nature
as to shock the conscience of mankind, or where there is an overriding
interest in the friendly relations between States to ensure international
cooperation in the suppression of the crime in question. These offences
include:

S.3191a



_18_

- Crimes against peace, war crimes and crimes against humanity. These
would include crimes falllng within the Nuremberg Prlnclples approved
by the General Assembly Of -the United Nations, wnd othér international -
crimes such as genocide, as defined in the International Convnntlon @n’ |
the Prevention and Punishment of the Crime of Génocide; : -

-  Attempts on the life or person of a Head of State. -This id known as
the "attempts clause” or "Belglan caluse” and ‘appears in a number of

Latin American treaties. -’ The exceptlon'aometlmes extends to members
of the family of a Head of tates B

- Activities contrary to the purposes and principles of the Unlted Nations.,
This exceptlon is found in Article 14 of the Universal Declaration of
Human Rights and in Article 4 of the U. N. Declaration on Terrltorlal
Asylum, 1967;

-  Terrorism. Terrorism is a type of political offence which has been in
'ex1stence since ant1qu1ty, but which hds witnessed a dramatlc extension
in ‘Yecent years. A definition of terrorism is ‘contained in thie Geéneva
Convention ‘of 1937 drawn up under the auspices of the League of Nations
and signed (but not ratified) by Latin American States such as Argentina,
Cuba, the Dominican Republic, Ecuador, Haiti, Peru and Venezuela.
Artlcle l, paragraph 2, prov1des '

"The eXpre331on 'act of terrorlsm' 1ncludes crlmlnal acts
- directed .against a State whose purpose or nature is to provoke
terror in a defined person; group of persons or the public®.

Crimes of terrorism are expressly excluded from the category of political
crlmes only in- bllateral agreements on extradition concluded ‘between Para-
guay and Germany,_Cuba and Italy, and Venezuela and Brazil. = In- treat;es
and conventlons on asylum no special mention is made ‘of: terrorlsm. The
Inter-Amepican Judicial Committee in its study concludes that "to -
speak spec1f1cally of terrorlsts would offer no advantage, on the’ contrary
it would serve only to give rise to discussions and disputes’. Interna;
legislation in the American States, in large part, makes no mention of
terrorism as a separate crime or class of crimes.

5.3191a
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~ III. BACKGROUND INFORMATION RELATING -TO REFUGEES IN AND FROM PARTICULAR
: COUNTRIES

a3 ARGENTINA

69, With a population estimated at some 25 million inhabitants in a

' territory of 2,800,000 sq km, Argentina is one of the largest-and most
important countries- of South America. It has frontiers with Uruguay, Brazil,
Paraguay, Bolivia and Chile and a coast along the Atlantic Ocean. '

70 }The majority of its population is of European origin, although there
‘do exist some indigenous cores, particularly in rural areas. Thus in the
North there are Quechua, Aymara and Mataco populations and, in the South,

: ?Patagonians and Tlerra del Fuegans (""Fueguinos").

71, As to the polltlcal system, the Government is establlshed on a constitu-
- tional basis and ia of the representative republican democratic type, with
the classic threefold division of powers. ‘The State is organised under a
federal system with representative bodles in both the federal and provinecial
'"governments.- : : s
a : ‘ P ST c
72. For a period of 17 years up to 1973 the country went through a consider-
able constitutional upheaval and was governed, but for. a few brief exceptions,
by de facto military régimes. - When national elections were held the country
returned to constitutional government and on May 25,1973, Dr Hector‘Pampora
became President” of the Argentine Republic, representing the FIEJULI-" Party,
a Peronist organisation prohibited under the military régime. Shortly
afterwards Dr Campora resigned from the Presidency and new elections on

">September 23, 1973, brought General Juan Domingo Peron (who had been in

exlle in Spain untll June of that year) back to power.

73. The political and economic crisis and an unprecedented ‘escalation of
violance, which began in June 1973 with the return of Peron to Argentina,

' became so acute after his death on July 1, 1974, that the Government decreed
‘a state of siege for the whole national territory on November 6,:1974.
Numerous armed bands from both the right and the left, which have not yet
‘been brought under ‘control, have been responsible for a series of.political
assdssinations (numbering already over 500 in 1975 alone) and other acts

and threats of violence. These activities have forced .considerable numbers
of persons to flee the country, including the former President Campora and
the former Minister of the Interior, Dr Righi, who now live . in Mexico, and
former Vice-President Solano Lima, who is now in Spain. Hundreds of
Argentinian citizens are presently 1living as refugees in various countries
“of Europe and America. :

T4, In thls already hlghly convulsive situation a massive number of political
exiles from Chile arrlved ‘in the wake of the events in that country following

8/ PREJULI' ”Frente Just1c1allsta de. L1berac1on" Front for Liberation
through Justice ‘ : o
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-+ -the: coup- d'état of: September 11, 1973, - It is-estimated that some:15,000
"péfugees Have arpiveéd from Chilé and some 5,000 to™ 6,000: from. other neigh-
bouring countries such as Bolivia, Paraguay, Brazil and Uruguay. A little
more than half have registered with the Social Action Co-ordinating Committee,
a non-governmental organisation which co-ordinates the actlv1iles of various
groups asszsflng rergee !

y_75.v Durlng the perlod from 1973 to the present the Government S pollcy
. towards refugees has; undergone con81derable fluctuatiens.. - Durlng 1973
“and 1974 the. authorltles enabled some of them to regularise_ their situation
in Argentlna (the flgure 3,500 was put forward). To this end the Govern-
.~ment launched an expeditious and 51mple programme of.issuing residence
;permits to foreigners who arrived in the.country before January.l,. 197h.
.- An pdrticular, permanent . re31dence was. granted to refugees.of.Chilean origin
and in some cases to other refugees who.had arrlved in Argentina. directly
from their home country. In general, however, those who were not Chilean
4o -and.for whom Argentina was. a-second country of-refuge had to seek.the right
~of permanent,residence in. other countries ..: (cf. :statement:of. President
}Peron in Septemberb 1973) T O B S

76. After the death oF Pre51dent Peron the Government changed the pollcy
of permanently accepting a large number of refugees and sought their re-

w - establishment abroad with-the cooperation of other bodies, particularly the
.- UNHCR. : -They explained that- becauae'of the. continuing. influx of. refugees,
~which.;added to' the country ' s- existing.: problems.fer-national secur-
ity the Govarnment was unable to admlt them-oh:a permanent basisrand would
‘grant-them. only tenpordry refuge and - would only consider; them "in transit®.

2 7 At present 1n the nenfres and hotels under the control of the ngh
,;Comm1581oner alone (6.in-the environs of Buenos.Aires and 15 in Mendoza)
live some 2 OOereﬁpgees,uﬂ By-.the end.of August 1975 the. UNHCR had
succeeded in placing in other countries 2,127 of those who were in transit
_..in. Argentina, . The.position of;those, who vemain and.who:benefit only from
.. terporary asylum, not having managed to be -accepted by.other countries, is
. daily deteriorating. - .They: have no.right to:work.and are obliged to accept
«welfare. . Above.all, however, they live in a:vicious.circle of fear and
eno@nnlety.. . : Of some 10,000. officially registered refugees,H500 .are in urgent
;;53g;;need <Ebeing resettled: in the.reasonably near future by other eountries.
~-..And.there are still an estimated .10,000-11,0Q0. unreglstered refugees living
dn: Argent*na. . : SIS ‘ .

. ;1nternationa1 Ipstruménts adhéredutéqby1thévﬁepublicrpf;Argentinawr;

-+.78. Of:the Latin.American instruments. concerning peolitical-asylum.and
extradition, Arcentina adheres to the Montevideo.Treaty on International
Penal Law (1889) and the Montev1deo Convnntlon on uytradltlon (1933)

":79. It is.. also a party to the Conventlon on:. the Status oF Refucees (Geneva,
1951) and the Protocol of 1967. When it- signed-the. Convention- it made a

.1 : reservation: upder Article; 1B; pursuant: to'which it: agrees- to apply the

provisions of the Convention and Protocol only with:respect.to refugees
flaeing because of events “occurring in Europe”.  The UNHCR has made
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‘representations to the Argentlnlan Government urging it to withdraw this
reservation.

BOLIVIA -

80. The country is land-locked with an estimated'population-of‘3,748,000
inhabitants (1966 census), covering an area of 1,098,580 sg km, and having
. frontiers with Brazil, Peru, Chile, Argentina and Paraguay-

.. 81. More than half its population is indigenous (Quechua and Aymara) and
-a few groups exist which live on the fringes of civilisation in the wild
eastern region around the Amazon and part of the Mato Grosso.

"82. As to existing political system, the last national elections took place
in-1966.  Successive failures of the constitutional system finally resulted
in the taking of power by the military régime of General Hugo Banzer Suarez
on August 21, 1971 in a bloody coup d'&tat. The Legislature was dissolved,
trade unions can no longer function, political parties have been outlawed and
according to a statement by President Banzer in November 1974 there will be
no elections before 1980 at the earliest.

83. The Bolivians who left the country because of political repression are
to be found, for the most part, in Argentina. Many of these were expelled
to Paraguay, but few remained there. A large number of Bolivians went to
Chile, but had to leave after the coup of September 11, 1973.

84, Most of the refugees in Bolivia are of european origin, but there are
a small number from neighbouring countries such as Peru and Brazil.

International Instruments adhered to by Bolivia

85, Of the Latin American instruments concerning political aﬁylum and
extradition, Bolivia is a party to the Montevideo Treaty on International
Penal Law (1889), the Caracas Agreement on Extradition (1911) (the "Bolivar-
ian Agreement), and the Havana Convention on Private International Law
(Bustamante Code) (1928).

86. It is not a party to the Geneva Convention on the Status of Refugees
(1951) nor to the Protocol of 1967.

BRAZIL

87.  With a population of 94,000,000 inhabitants in an area of 8,516,037

sq km, the Federal Republic of Brazil is the largest .country o Latin America
both in population and in potential. . It has frontiers with French Guiana,
Dutch Guiana (or Surinam), Guyana, Venezuela, Colombia, Peru, Bolivia,
Paraguay, Argentina an{ Uruguay and has a coast along the Atlantic Ocean.
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International Instruments é

,90° Of the Latin Am vican cinoirunents concer o pollL cal asyXum-<and
extradition, Brazil is a party to the Havina Convention on Asylum (1928),
Tntcrncilcwas Law {Gustamnznte Code){1928),

the Havana. Convention op Privets
the Montzvidao Convention on ol {1933}, the Caracas Convention
1 < Territorial Asylum

!

on Diplomatic Asylum (1954
(1954).

91. It is alsc a peooty o i LN Lon weion on toe Statns ‘of Refugees {1951)
and the Protocol of 1857,  Upc ring tn the Conveniion it made a
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provisions of the Convenilen onl wrill % oto mefugeas forced to flee
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‘are vtill some indigenous :groups in the South (Aﬂau&;ncs and Mapucheb)
~which form about 5% of the popu.zt:on,> :
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94, As to the existing political system, on September 11, 1973, a military
coup overthrew the constitutionally elected Government of Dr Salvador Allende.
Since then the country has been governed under .a military régime. From the
institutional point of view the mllltary "Junta® (composed of the Commanders-
in chief of the army, navy and air force and by the Director-General of the
Carabineers) bestowed on itself all the executive, legislative and constitu-
ent powers, and limited the power of the judiciary in important ways (Legis-
lative Decrees of September 13 and 21 and November 16, 1973). Parliament,
political parties and trade unions were suspended and education was placed
under close supervision. By Legislative Decree No. 527 of June 26 1974 it

. was .provided that the functions of President of the Republic were to be
‘executed by the Chairman of the Junta, General Augusto Pinochet and by
~Legislative Decree No. 788 of December 2, 1974, re-affirming the constituent
~jurisdiction of the Junta, it was decreed that Legislative Decrees issued

by it would have force of constitutional provisions and as such override any
_ other provisions. Since 11 September 1973 the country has been living under
a state of exception ("state of siege", "state of war¥, “state of emergency').
The military Junta has repeatedly stated that the military must remain in
power until “anarchy, Marxism, and petty politicking have been wiped out'.

95, All of these events have been accompanied by severe and:systematic
political repression and suspension of basic human rights.

96. There are four distinct categories of persons involved in the problems
of asylum relating to Chile:- '

(a) persons not of Chilean nationality who had sought refuge in

Chile before the coup d'état in the wake of political persecutlon in
their own countries. Many of them were accompanied by members of
their families. It is estimated that at the date of the coup about
10,000 to 12,000 political refugees were living in Chile, 6,000 to
7,000 of whom came from other Latin American countries (partlcularly
Bolivia, Brazil and Uruguay). The rest were from European countries.
The problems that have arisen relate to the refugees from other Latin
American countries. Directly after the coup many of these refugees,
suspected generally of engaging in left-wing activities or having
sympathies of a left-wing nature were sought particularly by the police
and the military authorities. At least 700 were detained and some
murdered in the days after the coup.  Two hundred and forty of them
were subsequently transferred, owing to the efforts of the UNHCR, to
centres established by the latter for them. This situation and the
fear which it instilled in foreigners of Latin American origin,

caused most of them to seek refuge in foreign missions or refuge
centres set up for this purpose by the UNHCR.

In the light of this situation the UNHCR instituted an innovation in
the practice of asylum by establishing "safe havens", places where
foreigners who wished to or had to leave the country could receive
shelter, assistance and protection from the United Nations before

- their departure. During 1974 six of the "safe havens™” were operating
with the agreement of the military Junta, and in generally they were
respected as places of asylum by the police and the armed forces. In
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operating this system the UNHCR received outstanding cooperation from
the International Committee. bf the Red Cross and +the.National Committee
for Ass istance ‘o Relucces, body established by the Roman Catholic,
Protestant and Jewish communities

(b) Lhilean nationa1s who sought and obtained diplomatic asylum in
'forelgn embassies or special places reserved for the- ‘purposeé. Nearly
ll of these have been able to leave the country under safe-conduct.

'(c) ' Chilean nationals detained pursuant to.-the state of siege to whom
the military Junta offered their freedom if they left Chile- (they were
""'prohlblted from returning under paln of severe penal sanctions). This

:'so called "llberatlon programme’, perhaps more accurately described as
banishment, was announced by General Pinoche® in a speech on September

11, 1974. Although in such cases the question in not initially one

of refugees, it tends to become so on or shortly after their departure

from Chile. ’ :

(d) Chilean nationals who were abroad at the time of the coup or who
have subsequently left Chile by their own means and in respect of whom
the Chilean consular authorities refuse to renew the validity of their
passports once expired, thus leaving them without papers and forcing
them to seek asylum in the country where they are living. No
statistics are available of the numbers in this category.

97. Up to the beginning of August 1975 the UNHCR had succeeded in resettl-
_ing permanently in other countries 4,482 persons (not including those who
found temporary asylum in Peru or Argentina). To these should be added
about 15,000 Chileans who had to leave their country and who do not fall
strictly under the competence of the UNHCR but most of whom have or will
become refugees sooner_or_later'after leaving Chilem

98, At the presenT momenT thepe remain in Fhllc a few dozen refugees in

the single gafe haven stlll open under the auspices. of the UNHCR,and
others in foreign lepatl01 , awaiting safe-conducts and countries to receive
them. There are also some 1,500 persons who have requested resettlement
abroad for the purpose of reuniting their families. . The bodies assisting
refugees are tirelessly seeking to have them accepted by countries which

owill glve ‘them permanent residence.

intefﬁétional Instruments thered to by Chile

99. Of the Latin American instruments concerning political asylum and
extradition, Chile is a party to the Havana Convention on Private Inter-
national Law (Bustamante Code)(1928), the Montevideo Convention on Political
“Asylum (1933) and the Montevideo Convention on bxtradltlon (1933) (ratified

"fw1th reservatlons)

100. It also adheres w1thout geographlcal reservatlons to the UN Convention
on the Status of. Refugees (1951) and to the Protocol of 1967.

S.BlQla



_25-

DOMINICAN REPUBLIC o~

lOl. The Dominican Republic occupies two thirds of the Caribbean island of
ispaniola (the other third being occupied by Haiti) and has an area of

48 442 sq kme It has an estlmated population of some 4,000,000 inhabitants,

Shares a frontier with Haltl, and has a coastline on the Caribbean Sea and

the Atlantic Ocean._

102. As to its political system, the Dominican Republic was governed for
thirty years by a dictatorial and. pbraonal reglme under the TPUjlllO family.
In May 1961 Rafael. Trujlllo was assassinated. . From that time on opportunl—
ties for democratlc government were open but a; very turbulent period in the
country's history ensued. A provisional Government was established whose
main task was to prepare elections for the installation of a constitutional
government. These were held in 1962 and Professor Juan Bosch was elected
President by a’ considerable majority.. Until then he had been in exile
abroad. His Government did not last very long, however, as it was over-
thrown by a military coup in 1963 which put into power a civilian-military
junta presided over by President Real Cabral. On April 24, 1965 a violent
popular rebellion against this régime was staged and the return of the
Government of former President Bosch was called for. A civil war followed
in which two rival governments were set up, a constitutionalist régime under
Colonel Caamafio and a National Reconstruction Government under Genmeral Imbert.

103. On April 29, 1965, the invasion by the United States Marines took place,
a unilateral intervention which was later converted into a multilateral inter-
vention by the Organisation of American States at an.urgent meeting of
Ministets of Foreign Affairs held in May, 1965, when:the Interamerican Peace

- Force was created as an armed force of the Organisation of American States.
The military intervention by 20,000 succeeded in imposing a new provisional
government in August 1965. In the ensuing elections in June 1966 Joaquin
Balaguer was declared elected and in July. the troops of the Interaméerican
Peace Force withdrew. Joaquin Balaguer was re-elected.in 1970 and 1974.

104, The Ministry of Foreign Affairs of the Dominican Republic courteously
replied to some questions put to it by the International Commission of Jurists
respectlng the country's practice on asylum during the last .five years.

The following peoints are taken from its reply:

- The Dominican Republic took in a con81derable number of Spanish refugees
following the ‘Spanish Civil War (1936- 1939) who, after a time, left the
country and ‘settled in Mexico.

- It also took in a significant number of persons of Jewish origin, per-

" secuted by N321sm in Europe, who settled in the north of the country
where they have established an arglcultural and industrial colony.
Many of them are still in the Dominican Republic. : Some.have dled
and a few have settled in other countries. ) Co

- Apart from these two groups there has bgen no 1arge scale 1nflux of
"refugees. T

- Even though the Dominican Republic is not at present a party to any
of the 1nternatlonal conventions on territorial asylum,:it has:received
in its terrltory as refugees seeklng asylum some 360 persons from Haiti
in the last five years. They have enjoyed access to employment, health
care, and freedom of movement under the same conditions as nationals
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of the Dominican Republic.
- The admission of these Haitian refugees has given rise to no problems
; of public order. : »
- Pcrsonsnwho.have-sought asylum in any foreign embassy accredited in
the Dominican Republic have been allowed to leave its territory.

International Instruments adhered to by the Dominican Republic

105. Of the Latin American instruments concerning politlcal asylum and
extradltion the  Dominican Republic is a party to the Havana Convention on
.Private International Law (Bustamante Code)(1928), the Montevideo Conven-
tion on Extradition (1933) and the Caracas Convention on Diplomatic Asylum
A(1954). : :

106. It is not a party to the UN Convention on the Status of Refugees (1951)
.-nor the Protocol -relating to that Convention of 1967.

PARAGUAY

107. Paraguay has an estimated population of 2,500,000 inhabitants and an
area of 406,752 sq km. It is one of the spamsest populated countries of
South America. It is land-locked and has frontiers with Brazil, Bolivia
and Argentina. S ‘ '

-108. Its populatien is composed of a significant percentage of indigenous

- peoples, .even though the numbers of those who maintain a native culture and
life-style are relatively small. The latter are located primarily in

the eastern reégion aldng the Mato Grosso .and in the north arcund the Chaco.

© 109. As regards its political system, in 1954 a coup d'é&tat brought to
power General Alfredo Stroessner, subsequently named President of the
Republic. For the last 21 years the country has, with short intervals
..~ -not exceeding three months, been under a continuous "State of Siege".

110. A considerable number of Paraguayans (estimated at some 800,000) have
had to leave the countvy,’principallj for Argentina. This emigration

has its causes  in economic factors (lack of job opportunitles) and political
factors (repression, continuance of the state of siege).

111. Most of the refugees in Paraguay are of european origin. = There are,
however, a number from neighbouring countries such as Bolivia and Brazil.
Bolivia has expelled a number of its citizens on politlcal grounds, and
has expelled them to Paraguay. Some of these have settled in Paraguay,
but most seek resettlement elsewhere.

International Instruments adhered to by Paraguay

112, Of the Latin American instruments concerning political asylum and
extradition, Paraguay is a patrty to the Méntevideo Treaty on International
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" Penal Law (1889), the Havana Convention on Asylum (1928), the Montevideo

Convention on Political Asylum (1933), the Caracas Convention on Diplomatic

‘Asylum (1954) and the Caracas Convertion on Territorial Asylum (1954).

113.-It is also a party to the UN Convention en the Status of Refugees (1951)
and ‘the Protocol of 1967.  Upon adhering to the Convention it made

‘reservations under Article 1B pursuant to which it undertook to apply the

provisions of the Convention only with respect to persons becoming refugees
owing to events "occurring in Eurepe”. This applies also to the Protocol.

PERU

11%. Peru has an estimated populétiéﬁ of 13,300,000 inhabitants in an area

of 1,400,000 sq km. It has frontiers with'Ecuador, Colombia, Brazil,
"Bolivia and Chile, and a coast along the Pacific Ocean.

115. More than half of its population is indigenous (Quecha and Aymara) and
there are small groups of these people living on the fringes of civilisation

~in the wild regions of the north and east (at the sources and along the

course of the Amazon).

116, As regards the ex1st1ng polltlcal system, on October 2 1968, a milit-
ary coup ‘d'&tat overthrew the government of the elected Pre81dent Belaunde
Terry, and the Armed Forces tock control over the whole country. The new
government established the basis for its actions by a "Statute” (Legislative
Decree No. 17.063 of October 3, 1968). Pursuant to this Statute the Armed
Forces, represented by its leaders (the Commanders-General of the Army, the
Navy and the Air Force) set themselves up as a "Revolutionary Council” one
of whose powers was to appoint a President of the Republic, (who had to be

a member‘of the armed forces). - Further, according to this law, the
political Constitution of the country would be valid only “in so far as it

‘might be compatible with the aims of the revolutionary government". The

- funations of the Executive were to be carried out by the President of the

Republic and legislative power (the Legislature having been dissolved at the

" same time) was to be exercised by the President, acting with. the

advice and consent of the Council of Ministers, by means of legislative
decrees "issued jointly with the members of the Revolutionary Council®.
General Juan Velasco Alvarado, prime mover of the 1968 coup, was appointed
President of the Republic, and he ruled the country until 29 August 1975
when a mew coup, described by its authors as an "institutional uprising®,

 handed over this power to the Prime Minimter, General Francisco Morales

Bermudez.

117. Peru had on various occasions received political ex1les from Bolivia.
The first massive influx of refugees which it experlenced took place from

' Chile after the coup of September 11, 1973. It is estimated that some

2,800 refugees arrlved in Peru after September 1973, the great majority of

'Chllean origin, even though there were persons of other natlonalltles

(Bolivian, Brazilian and Uruguayan) who had previously sought refuge in Chile.
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118, The Peruvian Government's policy was to allow them to enter but only
S transit™, granting them temporary asylum while they sought another

©ocounrtry willing to grant thiem permanent residence. By August 1975, 1,923

- pefugees. had been resettled in other countries under the duspices of the
UNHCR. The rhythm of departures from Peru in 1975 is now about 60 per
month, wheiéas in 1974 it had reached 191 per montn“ “The situation of those
(some”900) still- remalnlng is hecomlng dlfflcult. They do not have the

* right to work and have to be given'welfare. The uncertalnty of their fate
is giving rise to serious problems. -

Intermational Instruments adhered to by Peru

119, Of the Latin American instruments concerning political asylum and

extradition, Peru is a party to the Montevideo Treaty on International Penal

Law (1889), the Caracas Extradition Agreement (1911)(the "Bolivarian Agree-

ment"), the Havana Convention on Asylum (1928), the Havana Convention on

" Private International Law (Bustamante Code)(1928), the Montevideo Convention

on Political Asylum (1933), and the Caracas Convention on Diplomatic Asylum
(1954).

'"-120° It is also a party to the UN Convention on the Status of Refupees of

1951 but not te the Protocol of 1967. Upon adhering to the Conventlon it
made reservetions under Article 1B pursuant to which it undertook to apply
the provisions of the Convention only with respect to refugees forced to
flee owing to events “océurring in Europe before 1 January 1951%,

URUGUAY

'*121 Uruguay, with a population of 2,760,000 (figures of the ‘1975 census)
and area of 187,000 sqg km; is one of the smallest countries of South
America. It sharés frontiers with Brazil and Argentina and has 'a coastline
on the Atlantic Ocean. ‘Its’ populatlon is of entirely European orlgln,
there being no 1nd1genouo groupo. : e

122, Uruguay has a long tradition of constltutlonal parllamentary democracy,
with the classical separation of the executlve, leglsJatlve and jurldlal
poOWers. Until recently it had, with one exceptlon 1n 1934, been free from
authoritarian government throughout this century. ‘ '

123, For a period after the Second World War Uruguay enjoyed’a:period of
unprecedented prosperity  and expansion, but in the late 1960°'s experienced

an economic recession which had serious political consequences. - In 1967
emergency powers (known as "prompt security measures"™) were taken by the
government under Article168, para 17, of the Constitution, and action was
taken to suppress certain left-wing parties. “In the follow1np year the
activities of the Tupamaro urban ‘guerrilla movement led to an intensification
of the security measures and an escalation of violence. In 1972 the

- military authorities began to assert control_over the government and

in February 1973 ‘a military dominated Counéil of National Security was
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e Unlvers ty was . broucht under. government. control and all.th
: press wag- closed down,a{ Under the Constitution presldentlal elections are

"L09g-

established. This process culminated on June 27, 1973, in Decree 464/73
by which the Legislature was dissolved and press cenSOrthp 1nst1tuted.

In the following months the National Confederation of Labour (CNT), a trade
union organisation covering virtually all of the country's workers, was
dissolved, as, were.student associations,.political:-parties and groups. The
?opp031tlon

rlzr;due in. 1976 but Presldent”Bordaberry .stated in .a speech of Septmmber 1974,

.¥(1951) and the Protocol of 196

 that th08e concernod with.politics could fiput aoldo any hope of .a.1976
-electlon:. - These:events .uwere accompan:ed by severe polltlcal repre551on,
;w1th thousands of Larrests -and the establishment of military . coupts to try
\;polltlcal cases5 at .first under a “State of War", and later under the Law of

State Security of July 10, 1972,

124, These events led to the: departure of thousands of people from the

country.  Many left for economic reasons, most-going to Argentina, but

.; QUlte large numbers emigrating to-countries such as Canada and Australia.
. In addltlon, there has been _a regular flow of polltlcal refugees ~most of
- whom also went to- Argentlna,?v;About 2 OOO had obtained. refuge,ln;Chlle under

the Allende regime, but these left after the coup.in September 1973, again
most of them going to Argentina. It is 1mposs1ble to say how many Uruguayan

i poditical refugees there.are in Argentina. . Free movement was possible
-+ between - the countries w1thon+ the nead:of a passPort, and many:r¢fugees have
.-hot. reglstered as such w1th the authorLt:Les° Accordlng to. thelofflclal

. OF “the Argentlne lmmlgrdtlon Offlce there:were in November 1974 some
QO0.000 Uruguayans who had sought permanent reSLdence status in-Argentina.

. This figure, of: course, 1nc1udes those who. came for econom c}reasons secking
7_employment as well as pollthGl refugees. : TR

W«QSQ Al ;ough in the past Uru uay was' a- country of refuge for Bra2111ans,

Arpent;nlans, Paraguayans. and.Bolivians,. today: they virtually: all. have left
and the refugees who remain are of european origin.

International Instruments adhered to by Upruguay .. .- - .-

126, Of the Latin American instruments concerning political asylum- and
extradition, Uruguay is & party to thé Montevideo Treaty.on: Iriternational
Penal Law (1889), the Havana Convention on Asylum (1928), the Caracas
Convention on Diplomatic Asylum (1954)(with' reservatirns), and the Caracas

_Conventlon on Terrltorlal As]lum (l9ﬁ4)

;It i “also a party to ‘the UN Conventlon on the btatus of’Refhgees
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Iy, INDIVIDUAL CASES

.128:vAs was nentionedfin.the.Introduction to this study, the U.N. High Com-

- missioner for Refugees has referred in his reports in recent years to known

 instances .of refoulement of refugees, either by their rejection -at the fron-

. tier or by theirp, subseouent forcible return to their countpy of origin. He

~ has also drawn attention to the growing number of acts or threats -of violence

against refugees which Yconstitute a flagrant violation of the mipimum stan-

. dards. of a state's responsibility towards refugees". These remarks were

- made .in general terms without specifying the 1nd1v1duals or countrles con-
cerned. R : - o

.- 129. The International Commission of Jurists has for some time been receiv-
ing reports of incidents of this kind in Latin America. It was hoped that
- it:would be possible by sending a mission of distinguished jurists to the
_countries concerned to examine these cases in detail with the governmental

“:authorities. Unfortunately, for the reasusus 1nd1cated in the Introductlon5
‘this has not proved p0581blen'- o : s '

r'l30, It 1s‘proposed, therefore, to set out in this Sectién, a seledtion of

~ typical cases in:which the facts are reasonably twell- established. The
 first group comprises 6 cases involving 13 vefugees, set out in date order.

‘They illustrate the violations of the declarations and international law on
non-refoulement. The second group illustrates the dack of protection given
to refugees against threats-and. dcts of violence, including at times their
assassination. As can be imagined, knowledge.of the ‘facts’ of cases such as
these spreads quickly emong the refugee communities causing profound anxiety
and. apprehension about their future. -Indeed, this would seem to be one of

- - the- principal: objects of thoseresponsible for. these activities.

CASES OF REFQULEMENT .

© 13X Case Noc;; - Dbo_Eernahdd Eg&}iviaq Cardoso
i‘D?;‘Balli?ian’iS’é Bolivian doctor of mediqiné;

Prior to 1972 Ballivian was sentenced to imprisonment in Bolivia for
association with the radical wing of the IR (Revolutionary Movement of the
‘Left) at the University of San Andres in La Paz. ' In 1972 there was a mass
escape from the prison where he and other political prisoners were detained
on the Island of Coati on Lake Titicaca.

Dr. Ballivian managed to escape to Chile where he was granted asylum.
The UNHCR representative in Santiago was trying to arrange his resettlement
in another country.

On September 14, 1973, he was arrested by the Chilean authorities and
on September 16, 1973, was taken to the Bolivian frontier where he was de-
.tained and imprisoned. He is still being held in a prison for political
prisoners in La Paz.
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. The UNHCR has been seeking to find a country of asylum for him, but it
is not yet clear whether the BOllVlan authorltles w1il be prepared to re-
) lease hlm.

. Epmment - This appears to be a clear case.of refoulement by the Chilean
© .. authorities, acting in concert with the Bolivian authorities, in
" violation of Avticle 33 of the U.N. Conventlon on thé Status of
__iRefuaeee, 1951, and the Protocol of 1967, and of Artlcle 3 of the
_U-n. Declaratlon on Terrltorlai Aeylum, 1967s and ‘of the general
_ law on non refoulement.

132. ggse Noo;g - ‘Joaquim Pires Cerveira (aelas Walter de Sousa)
Joao Batista Rita Pereda ‘

"Pires Cervenrd, aged 42 and tha Pereda, doed 25 were both Brazilians.
'Pires Cerveira had for some time been living under the name of VWalter de

- Sousa. He was a Professor of MathematlcsB and a; former flajor in the Brazi-

. lian army,

Prior to Jume 1970, both of them were in prison in Bra21l accused of
_hav1ng taken part in guerrilla act1v1t1e - On June 16 1970, .they were both
among the released prisomners who .were flown to Algeria in return for the re-
lease of the kidnapped Swiss Ambassador to Brazil. They were both exiled by
decree, which meant that it was an offence f£or them to Treturn to Brazil.

, Plres Cervelra went from Al gerla “to Argentlna and then to Chile. Two
months before the September 1973 coup he returned from Chile to Argentlna
and was living in Buenos Aires.

‘ tha Pereda hdd also souvht asylum in Chllen and dt the tine of the
" coup in September 1973 he took refuge in the Argentlne .embassy in Santiago.

“7hlt0n November 2, 1973, he left the embausy under a safe conduct and was flown

to Parana in Argentlne, reachlnp Buenos Aires on December 2. The UNHCR of-
floe were seeking to arrange his resettlement in another country. He was
. accepted_by the Argentine authorltles as a ‘refugee ° »;n transit’.

Accordlng to the wives of . the two men, on December 5, 1973, six armed
‘men camé to the home of Rita Pereda 1n Buenos Aires, saylng they were look-
ing for arms and books. They went away and returned later the same day with
another man who spoke with a Brazilian accent and said that he was from
Interpol. (N. Bo,_ This is highly 1mprobdb+e as Interpol is not concerned
with political casega) They arraeted (or kldnapped) and took away Rita
Pereda and also Pires Cerveira who was thére at the time. (They had been
together that day to the National Administration of Higration.)

v On the mdtter belng reported to the UNHCR lOGdl representatlve he de-
cided to treat Pires Cerveira, who was not prev1ou sly known to him, as a
_prima facie refugee within the UNHCR mandate. He immediately made represen-
" tations to the Ministry of External Relations. asking them to start an urgent
investigation into the circumstances of the arrest or kidnapping and into
the reasons for the disappearance of the two men, and to ascertain their
whereaboutso The Arpentlne authorltles denled any knowledge of what had
happened to them. :

$-3191 (a)



On Decmeber. 9, the disappearance of ihe two men was denounced in the
journal "Notlcias®™ by the' Guild of Lawyers. This Association made an habeas
corpus application on their behalf but the preturn to the writ was negative.

In January 1974 information was received from a reliable source that
" both men had been seen in Brazil on the night of 12/13 January, being taken
. into a prison of the military security authorities in Barao de lezquita

. Street in Rio de Janeiro. They had been brought in an ambulance and were in
‘very bad condition, showing signs of having been tortured. The description
given was as follows: “They were tied together in a foetal position, their
faces were swollen with signs of fresh blood on their heads, they were dis-
orientated and in a state of compJete exhdustlon°

Confirmation of this was later received from a witness who saw them
both in theiprison. This witneééﬁis a Brazilian now 1ivinh in Belgium.

In spite of repeated approaches at the highest level, the Brazilian
authorities continue to deny any knowledge of the whereabouts of the two men.

Three months after their disappearance the Wives of both men, with the
assistance of MAASLA (Argentine Anti- Impérialist tovement for Latin-American
Solldarltv) obtained wide publicity in the Arpentlne press for thelr hus-
'bands" dlsappearance.

Radio Porte Alegre of Brazil is said to have published a report in 1975
that both men had been’ found dead in B011v1ao No confirmation of this has
been received. : ' ‘

Comment  There appears to be no reason to reject the evidence either of the
‘arrest or kidnappimg of these two refugees in Buenog Aires or of
their.being subséquently seen in a prison in Rio de Jameiro. At

- the least, this would seem to be a case of réfoﬂlément‘by para-mi-
litary organleatlons having close connectlons with the Brazilian
military authorltles° If and in so far as any publlc officials

. were involved, it was a breach of Article 15 of the Treaty on
International Penal Law, liontevideo, 1889, and of Article 3 of the

- U.N. Declaration on Territorial Asylum, 1967, and of the general

. law on non»refoulement. o :

133. Case No. 3 = Caflos Antonio RodrigUéz Coronel

: A Juan ‘Carlos Iparraguirre Almeida
Julio Cesap Saavedra Duarte -
'Jugto Pllo Yanez °

All these four men are Uruguayans, who were living prior to May 1974 in
;Buenos Aires, Argentlna as pOllthal refugees under the mandate of the UKLHCR.

On May 6, 1974, all four wera repatrlated to Uruﬁuay agalnst their wili
by force or. deceptlon." :

_ They hdd been arrested earlier by'the Arﬂentlne deerdl Pollce. It was
_later learned that this was done at the request of the Uruguayan pollce who

wanted them returned to Montevideo.

They were asked to sign consents to be repatriated.
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‘ Rodriguez refused to. sign the consent, and he was placed on an. aero-
”plane on May 6, 1974, ‘being told that the plane was going to Belgium.. In
‘fact the plane took him to Montevideo where he was arrested by the police.

Saovedna9 PllO and Iparragulrre ali blgned the consents under -duress.
SaaVedra was taken flrst to the police station in Moreno.Street in: Buenos
AlPeS on’ Aprli 14, 1974, ‘whepe he was .agcused of being an illegal resident
‘ (although it is understood that he had .a’ temporary residence permit). He
' was threatened with being ruturned to Uruguay, He was.then: transfetred to
the prison of Villa Devoto, where under physical and psychological pressures,

~ including threats of death, he 31gned a back-dated written.consent to be re-
'patrlated to Uruguay. -Pilo and Iparragulrre signed in similaPr circumstances.
- All three were put on board a ship for Montevideo and handed over to the
' Uruguayan police. - \ -

) . A public protest against their expulsion was made on May 8, 1974, by

.fithelr lawyer, Dr. Leandro Despouy,_who is now:living in.France, and by four
Apgentinian members of parllament Hector Sandler, Mariano:Lorences, Rodolfo
" Optega Pefla and Juan Carlos Domlnguez (subsequently Ortega was .assassinated

by the AAA; an attempt was made on the life of Hector Sandler, who is now

- living with his famlly in the parliament bulldlng in Buenos Alres for pro-
"tectlop) L

As a result of vigorous protests bj the local representative of the
UNHCR,;the four men were released in Montevideo in July 1974.‘:@

ip”ﬁhe‘meantime,‘whilevdetained in_Unuguay, Rbdriguez was tortured.

In November 1974, Rodriguez and. Saavadra were able to leave Uruguay and
obtain in transit” asylum in Peru. The UNHCR.are seeking to arrange re-

"‘ivsettlement in Lurope.

1”7Cdmment This is a clear case of refoulement by the Argentine police acting
" - 'in concert with the Uruguayan police, in violation of the:Treaty
on International Penal Law, lontevideo, 1889, and the U.N. Declar-
ation on Territorial Asylum, 1967, and the general law on non-re-
‘foulement. ‘ T

134, Case No. 4 - D, Abel,_zproa Argandona

Dr, Avoroa is a Bollv1an lawyer, spec1allzlng in labour law and actlng
for trade unlon organlsatlonsn_ He is . married with & chlldren.

‘ He 1s ‘a former Mlnlster of Labour9 and was -a- leader of the MRNI (Natio-
nal Revolutlonary Movement of the Left), which forms part of the Opposition
Alliance in Bolivia, together with the Christian Democratlc Party (PDC) and
the Authentic Revolutlonary Party. (PRA)

On tay 6, 1972, he was arrnsted and detalned for 2 months, accused of
having carried out activities which disturbed the social order while acting
as legal adviser to a number of 1mportant labour organlsatlonso.

At the end of October 1972, when a campalgn was being mounted by the

authorltles agalnat labour leaders, he soupht refuge w1th hlS w1fe and
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daughter in the Argentine Embassy. They were alilowed to leave under a safe
conduct for Chile on December 17,.1972.

He was given a two year visa to Chile as a political refugee. Never-
theless, on August 26, 1974, he was arrested at his home in Santiago by the
Chilean Military Intelligence Service, and detained without.-trial and with~
:out charge. He was held incommunicado for one month, and subjected.to tor-
ture. and ill-treatment (blindfolded with bread and water diet for!:lb dayu,
blows5 electric shocks). : : ;

) An 1nterventlon was made at a high level by the UNHCR representatlve

. --in oantlago to the Chilean authorities expressing his concern.. -The authori-

~ties said they would look into the matter, but there was no reason to think
he was in any danger. C

In spite of this, on September 25, 1974, he was taken in a military
plane to Arica under police surveillance and from there brought by train to
the Bolivian frontier at Visviri where he was handed over to three represen-
. tatives of the B011V1an police.

He was then taken to Viacha, near La Paz,~where he was held incommuni-
cado in prison for 20 days. He states that he was seen there in poor health
by a delegate of the International Committee of the Red Cross.

on October 15 1974, he was transferred to the police cllnic at La Paz
for medical treatmenta On November 12, he was removed from the hospitai,
still in poor health, and brought to another prison for political prisoners
in La Paz.

He was kept in detention for some months, until the Bolivian authori-
ties agreed to liberate him on condition that he left the country.: :0On Feb-
ruary 1, 1975, “La Nacidn' newspaper reported that Dr. Ayoroa had been de-
ported to Paraguay with 12 other political prisoners in a military aeroplane.
The other 12 were labour leaders detained for mlieaed consplratorlai activi-
ties. o

' After his release he went for é short time to Peru and then returned to
Paraguay where he has obtained employment.

Comment This is a clear case of refoulement of a refugee by the Chilean

: authorities, acting in concert with the Bolivian authorities, in
violation of Article 33 of the U.N. -Convention on the Status of
Refugees, 1951, and the Protocol of 1967, and of Article 3 of the

U.M. Decleration on Territorial Asylum, 1967. and of the generai
law on non-refoulement. : e : - ,

135. Case No. 5 -~ Fioreal Garcia Larrosa
Hector Daﬂlel Brum Cornelius
.Grac1ela Marta Lstefanel Guidali

‘Maria de los- Angele% Corbo Agulrregarqy de Brum (W1fc of
Mirtha Yolanda Hernandez (companion of Garcia)  Brum)

The a@bove five persons were :rreated By persons unknown in. Buenoe Aires
on November 8, 1974, together ‘with AmdrcLD the 3- ycar 01d child of Garc1a and
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‘Mirtha Hernandez. The five were reported to have been found dead at a cross
- ‘road 80 kilOmetrés from lMontevideo, Uruguay, on the morning of December 20,
1974, This wad the day after the assassination of the Uruguayan military
. attaché in Parlsg ColOﬁei Ramon Tpdbal,_ MOot people famllldr with the case

believe that the Five' were'assasqxnated by Wdy of reprlsai, Lhe 3-year old

' ‘child has not been heard” of apalnn' '

Garcia (born 1943), Brum (born 1946), and Lstefanel (borm 1940) were
prosecuted and convicted for subversive political activities in 1971. On
their release from prison they sought refuge in Chile in 1972, and after the
_coup in 1973 moved to Argentina.

‘A1l the above flVP persons were J1v1ng in a houoe at No. 3872 Sarratea
" Street at Caseros on the outskirts of Buenos AlPESe In thé early ‘hours of
'November 8, 1974J a group of 12 to 15 men came to their house in three green
Ford Falcon cabs, claiming to be police officers. lhey forced all the above
five persons together with the child Amaral into the cars and drove off.
“'According to neighbours who witnessed the scene, those responslole said they
wepre from the First Brigade of the Federal Police w1th the support of the
police from Caseros and San Martin.

Strenuous efforts to trace them were made by relatives, lawyers, a jour-
nalist, and the office of the UNHCR. Enou1rles were made at the Ministry of
" the Interior and at all the police stations and judicial offices, both in
the c1ty and prov1nce of Buemnos Aires. A habeas corpus uppllcatlon was made.
An interview was obtained by Graciela Estefanel's mother with the dlrector
of the Department for Foreign Cases of the Federal Police. ‘A1l were of no
avail. Everyone denied knowledge of them.

On the morning of December 20, 1974, two communiqués were issued by the
‘Secretariat of the Presidency in Uruglay saying that the bodies of the above
five persons had beeén found 80 kilometres from liontevideo. The communiqués
were identical save that the second one omitted a suggestion contalned in
the first that the victims were lanPd with the Tupamarose

The communiqués said that from the cartridges and'othef evidence found
at the spot it was clear that the victims had been executed where they were

" found. The victims were wearing clothes of Argentine drigin. It was said

that it was not known when they had "returned” to Uruguay. The communiqués
sought toé create the imprestion that the murders were the work of & suPposed
extreme right wing commando as a reprisal for the murder of Colonel Trabal.

. " Apart from the circumstances of their arrest, one other very curious
fact suggests some more official implication in the affair. Accordlng to
the communlqups, the bodies were found at 7.30 a.m. Yet newsPdpers wére on
vsale on the streets in Montevideo at 9.30 a.m. carrying the communiqué which
revealed the identity and antecedents of the victims. It is difficult to
see how the bodies could have been identified and all these particulars ob-
talned and a communiqué prepared and reproduced in the press w1th1n this
-space of time,

.'Commeﬁt In spite of the official denlals, it is hard to resist the conclu-

" sion that in this case the three refugees were returned by the
Argentinian police to the Uruguayan authorities on or after
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_Noﬁember 8, L974 and that accordlngly thls is a. caoe of refoule-
ment  in v1olatlon of the Treaty on Internatlonai Penal Law, llonte~
¢v1deo, 1889, and the U.N. Declaration on Territorial- Asylum, 1867,
-and of, the general law on non—refoulement, leading to thelr subse—
'quent assassination in reprisal for the assassination of Colonel
Ramon Trabal.

136:;.Cagse No. 6.~ ,Jorge;yggeﬁzuelq.Soto
' e Sergio Quintero Ceiis

Valenzuela, aged 29, and Quintero, aged 26, are Chileans. Valenzuela

-was leader of the Radical Youth Movement and Qulntero of the oOClallSt Youth

Hovement,at the University of Concepcidn in Chile.  Both were arrested after

.. the coup in September 1973. Valenzuela was detained in a camp at Quirinquino

. Island for 10 months and Qulntero.was held in various places for 8 months.

After their release they aot in touch with refugee organlsatlons and
with, their assistance left on November 15, 1974, ~by air for Argentlna.; On
arrival at "El Plumerillo” airport at Mendoza, they were detained in & pri-
son in Mendoza for nearly a month. ’

They were threatened w1th bolng returned to Chile on November i8, 1974,
but owing to an intervention by the local UNHCR representatlve to the Mini-
ster of External Re¢atlons, hey were not returned at this stage. The UNHCR
representatlve considered that they were prlma facie refugees within the
mandate of the UNHCR. -

However, at 2.00 p.m. on December 12, 1974, they were put on an aero-
plane of LAN-Chile and returned to Chile. They were told this was being
done at the request of the Chilean Comsul, and that they would- be. met by the

UNHCR representdtlve in Santiago (whlch was untrue). . .

The local immigration officer eaid he was acting on the orders of the
Uinistry of the Interior at Buenos Aires, and claimed that the two men had
never been admitted into Arventlna.,f.,:

The Mlnlster of External Relatlon° contended that this was not, a case
of refoulement but was simply a denial of asyiumg which the government of
Argentina was entitled to do in the exercise of its soverelgnty, within the
terms of the refugee conventions. .

. -However, the Argentine authorities agreed to set up a Committee with
representatlves of the Minis try of External Relations, the National Admini-
stration of !Migration, the Security Police and the Reglonal Office of the
UNHCR to prevent similar incidents occurring owing to. incomplete knowledge

of the facts. (It is understood that this Committee has never met.) .

Valenzuela and Quintero:were arrested by the police at.the.airpopt on
their return to Chile. As a vresult of a habeas corpus application it was
learned that they were detained in Tres Alamos, Santiago. They were held
~in detention until September 9, 1975, when they were released to,leave for
_Denmark JWhose government, in response to a request by the UNHCR agreed to
grant them both asylum. . |
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. Comment. ' This case is a clear violation of Article 3 of the U N. Declara-
B i tiomn on Territorial Asylum, 1967. ' The two men were refugees and
~ were peturned-to a country where their freedom was threatened on
“account of “their political oplnlon. - If the Argentlne authorities
contend that the men had never been aamltted into Argbntlna, then
their return was a case of “"rejection at the frontier®. TIf the
Argentine authorities were not prepared to grant them asylun,
they should have allowed the two men to proceed to another country
. and to remain in Argentlna until such tlme as thls could be ar-
"w1th1n their mandate, - The effect of the- refgﬁigﬁgnt is. that the
two Chileans, who had left Chile freely and lawfally were arrested
on their return and oub]ected to prolonged detention. It is sub-
-mitted that this case is a v1olatlon of the general law on non-
' refoulement. .

OTHER CASES AFFECTING REFUGEES

137. ' These cases fall into a number of CategOfies;

(1) Missing Persons

i38. These are the cases of those refugees who simply disappear with-
out trace. The largest number of these occurred during the period following
the military coup of September 11, 13973, in Chile. Of those known to the
local office of the UNHCR, 31 are still missing. A list of these refugees,

- together with the latest available information about them will be found at

Appendix “C". It will be seen that several' of them are reportéd to have
been arrested by military or civilian authorities. If, ‘as has sometimes
been suggested by the Chilean authorities, they had fled abroad, it is high-
ly improbable that they would not have contacted the High Commissioner's of-
fice in the country of refuge. It is possible that some of them were killed
and their bodies disposed of without identification in .the fighting which
occurred in the first few days following the coup, but it is not thought

- likely that many, if any, of the refugees would have taken part in these

- hostilities.  In any event, the disappearances were not confined to the first
- few days, but continued after the’ period when hOutllltleS ‘had” ceased, as is

-illustrated by the follow1ng case.

139, Case No. 7 - Mprs Nelsa Cadea Galan

Mrs Gadea is a Uruguayan who was granted asylum in Chile before the coup.

She was worklng in an enterprlsc known as KpD- -Corvi in’ Santldgo.

On December 19, 19733 she failed to appear at her place of work although
she had left a number of her personal belongings there, which would seem to
- indicate that she was intending to return to work.' Nothlng further ‘has been
seen or heard of her at her place of work or at h@r res 1dence 1n Santlago.
vJﬁL, A report thought to be re.tlable9 ‘was received by the UNHCR offlce in

Santiago that she had been arrested under a detention order by the Naval
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Fiscalia (Prosecutor's office) in Valparaiso for transgression of the Law on
Arms Control. However, the Chilean authorities have repeatedly denied that
'she'is in their custody, and the International Committee of the Red Cross,
whose delegates have visited most places of' detention.in Chile, have not

. been able to trace her. Eventually, the original informant said that his

' information was mistaken.. :

‘ ‘In the early months of 1974 a number of interventions were made with

» the Chilean authorities by diplomatic missions in Santiago and by non-govern-
”'mental crganisations who were concerned about Gadea's disappearance. It is
known_Lhat>the Chilean police were maklﬂg enquiries about her at her former

) residence; but without result.-

‘A Ypecurso de dmparo (olmllar to a writ of habaas corpus) was filed on
“her behalf, but the return was negative and in January. 1375 the Judge order-
ed that the case should be filed unless and until some new information be-
came available.

Authorities in Chile have made con;ilctlng sugg estions about her disap-
pearance, namely that she may have left. Chile clandestimely #0“join her hus-
band in Argentina, or altermatively that she had a lover in Chile and that
this couid be & reason for her not wanting her wheresbouts to be known. If
either of these explanations were correct, it is inconceivable that she would
not have been located by now.

¢ Refugees Arrested . and Detained without Trial

“140. Since the declaratlon of otate of Siege in Argentina in November 1974
a number of refugees have been arrested by the authorities and detained with-
out any accusation being made égalnut ‘them and without belng brought to

‘trlal. The following are two of the cases.

14%1. Case No. 8 - Senator Enrique Erro

Senator Enrique Erro, born l912$ was a Professor of Philosophy and a
journalist in Uruguay. From 1954 to 1971 he was a deputy in thé parliament,
and he was the founder of the Popular - Union in.1962. This party joined
‘the Broad Front and Erro was elected as a Senator for the Front in 1972, In
the following year, under pressure from the armed forces, the government de-
manded the dismissal of Senator Erro and the withdrawal of his parliamentary
immunity. The refusal of this demand by the legislature was one of the pre-
texts for the dissolution of the parliament ca June 27, 1973,

Erro then sought and obtained political asylum in Argentina. He was a
close friend of the Peronist ex-President Campora, who is now living in

Mexico since his life was threatened by the AAA.

On MarchEB 1975, Erro was arrested in Argentina and he has since: been

"~ held in det ntlon without trial. He was first held.in Villa Devoto. - Follow-

;‘_lng a hunger strlke by the political prisoneprs, in which Erro took part, he
wés transferred with the other hunger strikers to the special prison for po-
o litical prisoners at Rawson, some 3,000 kilometres south of Buenos Aires.
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Later he was transferred to the Resistencia poiltlcal prisen in the Chaco,
in the north of the country near the Paraguayan border

The prison authorities there have told hin tﬁdt he will e expelled

from the country. Apart from some vague and unsp901fled qilugdtlons of vio-
latlng his right of asylum, no reasons have been given. .

142, Case No. 9 ~ Luisa Paumgarten Deane

Luisa Paumgarten Deane, born 1948, is a Brazilian and the daughtcr of
a Professor of Medicine at the Unlver51ty of Sao Paulo.

In 1969, when on the managing‘committee of the Associaticu of Students
of Higher Education at Sac Paulo, she was arrested and held for a short time
for her student activities, Jn partlcular for participating in a demonstra-
tion agalnst the government. : :

She was' sent by her parents to study abﬁéad first in Péfiég theh in

"Santiago de ‘Chilée and then, as from the end of 1971, in Afgenfina, At the
“end of 1973, the Brazilian Consul in Buenos Alres refused to renew her pass-
. port. v

By mid-1974 she had obtained permiésion to reside in Argentina.

On ‘or about November 20, 1974, she wés.arfested‘by the Argehtine;police

in Buenos Aires, together with an Argentinian with whom she was living.

The case was considered by an examining magistrate, who found that there
was no case against her and ordered her release on January 17,1975° How~-
‘ever, on being released she was re-arrested the following day and held in

~detention on an’ order of the Mlnlstry of the Interior under the State of
- 8iege, :

The UNHCR representative in Buenos Aires, who had by this time taken
Miss -Deane under his protection as a refugee, 1ﬁtLvthed with the Argentine

~authorities and eventually obtained their agreement to- aliowing her:to leave
vthe .country. 'In the summer of 1975 shc left Arvgntlna for Pom:ugaj.5 where
she was 've~settlied as a refugee.

(3) Refugees Threatened, Kidnapped or Assassinated

143, The worst category of cases are those of refugees who have been victims
of violence, kidnapping or even assassination, or threats.of violence or as-

.'sa531nat10n» The foll ow1ng are some examples,f

.144.$Case No° 10' - Amarillo Vésconcéllos de Olivéifalf

Vasconcellos is a Brazilian over 50 years of ag@ and a fovmer dcputy of
the Bra21llan parlldmentq

‘Briopr to the September 1973 coup3 ‘he and hlb wife were llVlPé as refu-

~.geesin Chile. "Following the coup they moved ir Octcber 1973 to Argentina,
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where they were accepted as. polltlcal refuue S.

Early in 1974 Vasconcellos began to.be subjected to harassment by people
following him in, CarS,VSlmlldP to police cars. .. A habeas corpus application
was filed on his behalf to obtain the protﬁctlon of the court., A few hours
later two armed men came to his residence and threatened him with death.

Héctor Sandler, a Deputy .of the Argentine pdrlldment denounced this
case to the press on June 25, 197k,

145, Case iio. 11 ~ Daniel Alvaro Banfi Baranzano
bulLiero‘Rlverd;Jaulﬁ Gonda
Luis Latronica Damonte

“These Uruguayan refugees were arrested by persons unknown in Buenos
Aires, Aprgentina, in September 1974, and a few weeks later were found dead
near Buenos Aires. As will bg seen, there is reason to believe that the AAA

"’ (Argentine Anti-Communist Alliance, a right wing para-military terrorist

group) were responsible for the arrests, and that both the Argentine and Uru-
guayan police were implicated. Two other refugees, Rivera Moreno and Nicasio
Romero were arrested at or about the same time, but were later released.

Banfi, borm in Uruguay in 1950, was at one time detained for a short
Vtima in Uruguay for distributing political propaganda. . He went to Argentina
in November 1972, where he was jolnod by his wife two months later. They ob-
tained residence permits, and accordingly did not need to claim refugee
status. :

Jabif, born in Uruguay in 1952, was sentenced to a year's imprisonment
in Uruguay for distributing political propaganda and for allegedly having
contact with the Tupamaros. After his pelease in June 1973, he left the
country and sought refuge in Argentina.

Latronica, born in Uruguay about 1950?.isgalso said to have been’ con-
nected with the Tupamaro movpmenta Hg'f1wa the: country and sought refuge in
Chile. At the time of the coup in bgptember 1973 he took refuge in the Ar-
gentine enbassy in Santiago. He was allowed to leave for Argentina on Novem-
ber 2, 1973. He was registered with the UNHCR office in Buenos Aires, who
were trying to help him to settle abroad, as well as with the Argentine Natio-
nal Administration for Migrants. The government of the German Federal Repub-
lic had agreed to accept him and he was due to leave for that country at the
end of September 1974,

On September 11, 1974, when another Uruguayan refugee living -in Buenos
Aires, Nicasio Romero, left his place of work at midnight, he found a group
of six armed men in civilian clothes waiting for him. They seized him and
forced him into a Ford Falcon car (a type of car used by the Federal Police
and the AAA). When he tried to resist they struck him with the butts of
their guns. The car drove offal : :

At 2.30 a.m. on September 12, 1974, & groub of 7 or 8 armed men demanded

admittance in the name of the police to the apartment of Mr. and Mprs Banfi at
Haedo in the Prov1n0e of Bucnoc Alrusa“One of them flourished a blue card,
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'but hio-one was able to’ reaa ‘it to verify: ‘whether” they werd p011Ceb The men
proceeded to arrest Banfi, Latronica (who was staying at’ the time with Mr.

and ifrs Banfi), and another Uruguayan, Rivera lMoreno, who was spending the

night with them as his wife had been taken to 3 maternltv hospltal the pre-
v1ous day for a conflnement°

The thrce men were struck with biows, and threatened. Their assailants
said that a certain Andres Correa had admitted that Banfi was one of his
comrades in the Tupamaro movement. As the AAA had published a communiqué on
Septembcr 6 claiming responsibility for the disappearance of Correa, and say-
ing that he had admitted under interrogation his membership of a subversive
organlsatlon and had given information about other subversive persons in Ar-
gentina, this was a strong indication that the persons effecting the arrests
were either themselves members of the ARA or were police working in collusion

~with them.

s o

Th?ﬂmen proceeded to carrv out a rigorous search of the premises, with-
out producing any search’ warrant. - When they took ‘away the three men, they
removed their identity documents and also took with them books, reviews, and

grgmophone,records_of a political character from the apartment.

- At the tlme Qf thd arrest Banfi said that he recocnlzed one of the men
as a Uruguayan police officer, The persons effectlnp the arrests were very

fully informed about all those present, including their work places, their

addresses, places they stayed at, and the hospltal where Mrs lioreno was con-
fined. Before leaving they said that if the three men ”tcll everythlng no
harm would come to them, but that if the Uruguayan pollce,had any outstand-
ing enquiries about them, they would be sent to Uruguay. According to Mrs
Banfi,. they-said- they .were taking the.men to the “"Federal Coordlnatlon ‘s iees
-to- the headquarters of th@ FPederal Po¢1ce,

At about mldddy on the same day5 September 12, 1974, a group of six
armed men went to the home of Jabif's mother in Buenos Aires, stated they
were pOllCE -officers and produced an-identification badge. They asked to

“sée Jabif, and when he came, searched him, flndlng in his.pocket a photo-

" graph of Latronica which they recognized. They arrested Jabif taking his
identification papers and those of his wife. They said they were taking him
to the "Federal Coordination’ for Jabif to ‘“clear up the situation. = They
said they would call at Jabif's own hom, which was conflrmed iater by the
stata of dl%order in hlS apartment. - oo Con

The disappearance of Banfi, lMoreno and Latronica was reported by their
families to the UNHCR OfflCC in Buenos Aires on September 12, and that of
Romero and Jablf on September 15.  Immediate and high-level enquiries were
made of the dutnorltlass"who denled any knowiedge ‘of the fate of these per-

T Sona- -

Habeas corpus proceedings on behalf of Banfi, Latronica and Romero were
brought before a ‘certain Judge Fasolino on September 14, “Two days later,
the judge's secretary told the lawyer actlxg in the-case that a positive re-
ply had been received from the town of La Plata (mear Buenos Aires). How-
ever, upon enquiring there, the Federal Police in La Plata said that there
had been a mistake and denied that they had them in their custody. On Sep-~
tember 19, Judge Fasolino closed the case saying that the replies had been
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negative. Another habeas corpus application was made on September 14 on be-
half of Jabif. The result of this was also negative.

On September 14, Romero's parents made enquiries about him with the
local police of the district where he was arrested (Commissariat No. 8).
They were told he was there and that they could bring him food and footwear.
Some hours later they were shown his name on a list. However, they were not
able to gee him, : :

~'On September 19, the families gave a press conference describing the
disappearance of all five men. In the following days numerous interviews -
were had with government and police authorities. In one of these the rela-

tives were told by a senior police official that a Judge !1. Luque could enter
"'into contact with the persons who had effected the arrests, and get them re-
leased. The familles had several interviews with Judge Luque and at one of
them Mrs Banfi says she heard Judge Luque say on the telephone %o the police
"at Moreno (on the gutskirts of Buenos Aires) "You know very well who I am
talking about: tell that band of assassins to relsase those Urugnayans I
know ifs you who have got them',

On October 14, Romero and Moreno were freed, and the famiiies of +the
other three men wewe told by the police that they would be froed shoatly;
The police mede no attempt to conceal their participatioq.

On Qctober 30, the bod1e5 of Banfi, Jabif and Latronica wwe found in a

shallow grave mear the town of La Plata. Latnondca had 14 bullet wounds.

All three showed signs of terture and thelr faces were disfiguwed by acid..
The families of all three wen wero gquestipned by the police. Among the
. questions put to them was whether Mrs Banfi had récegnized the Urugugyan po-

liceman who had taken part in the arrcet end seanch at hor apewtment, All
of them were yarned that 1f they did not leawve the coumtry quitkilpy Ueesiqew
what would beppen to them, ALl of them left as refugees for Swodén s Nesuome
ber 7, 1974.

Romero and Moreno who are glso now nafvoans in Cuadan. ‘haqn enid in
1n+ppvi¢ws o Swedisly rudic and telewieion that they were held in capttsixy
in the same place as. the three men who were assa551nated. They realized they
wepe in pollce stations and prisoms. They wepre able to see beneath the ban-
dages over their eyes the uniforms and boots of the police, and the conversa-
tion betrayed that those holding them belonged to the police. They spent one

night sharing their cell with a drunk. They Were twice moved to other places
in police cars. One of them was @ modern prlson (belleved to be Ezeiza).

, To. induce them to reply to quustlonsg Mopreno and Romero say they were
burnt in the face with cigarettes and were repeatediy glven electric shocks.
partlcularly in the cenitals. Latronica was given the water torture (repeat-
ed plunging of his head in water). The questions were directed to their- past
political activities in Uruguay and their relations with the left in Argentina.

At the time of their release, Moreno and .Romero récognized among those

present a senior Uruguaydn police officer, Campos hermlda, who told them that
thelr famlly WOuid be in dangepr if they talked. S
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146. Case No. 12 ~- General Carlos Prats

The murder of General Prats is perhaps the most WLdely known of all the
cases of assassination of refugees,

- In O¢tober 1970, General Prats was app01ntcd Commdnder-ln Chlef of the
“Armed Férces of Chile by President Allende after the aSSd381nat10n of Gene-
. ral Schneider by extreme rightists. From Liovember 1972 to March 1973, a
" state of emergency was proclaimed in the province of Santlago follow1ng an

attempt on his life. In August 1973, he was recalled to the government by

President Allende as Minister of Defence. Strongly criticized by the right

 and respécted by the left, General Prats resigned as Mlnlster and as Comman-
’*der-ln—Chlef at the end of August.

After the coup on oeptember 11, 1973 he asked the new reglme in Chlle
to be allowed to leave the country, and on September 15, 1973, he left for
Argentlna where he sought dnd was granted rcfuge. y

P

On September 30, 1974, he and hlS wife were killed by a bomb which ex~

f’“"ploded in their car as they were returnlng to thelr home in Buenos Aires.

147. Case No. 13 - Natalio Dergan Jorge. '
Ana Luisa Barraza Cautlvo

Dergan is a Uruguayan aged 52. In 1968 he was prosecuted and convicted
for association with the Tupamaros. On leaving prison in 1871 he sought re-
fuge in Chile. After the coup in September 1973, he sought and was granted
asylum in the Argentine Embassy in Santiago together with his companion, Ana
Barraza, a Chilean. They were both allowed to fly to Argentina on January
18, 1974. Dergan was given temporary protection as a refugee "in transit'.

In November 1974 they were both living at Calle Renacimiento 2084, Vil-
la 25 de Mayo, in Buenos Aires, and they were both registered at the Buenos
Aires office of the UNHCR who were secking to resettle them in another coun-
try. They were expecting to leave Argentina in December for Lebanon.

On November 28, 1974, Dergan left home at 10.00 a.m. in order to go to
the office of CARET (Committee For Aid to Refugees) to collect the money
which he received periodically from this organisation (as a refugee, he was
not allowed a work permit). About 11,00 p.m. he was brought to his flat by
a group of men armed with revolvers and machine guns.

They burst in, searched the premises and interrogated both Dergan and
Barraza, accompanied by blows. They asked in particular about other refugees
with whom they were in contact. After taking or destroying his personal be-
longings, they left taking Dergan with them. telling Barraza she would never
see him again alive, and threatening that if she made any denunciation or en-
quiries about Dergan she would suffer the same fate as him. They also said
that she must leave Argentina within 10 days and that all their refugee
friends must leave as quickly as possible, under pain of death. They took
with them her cards from the National Administration of Migration and the
Federal Police and a card from the Coordinating Commission for Social Action
certifying her status as a refugee in transit.
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The UNHCR representative made enquiries of the Ministry of External Re-
lations and of the Federal Police about Dergan's whereabouts, with no result.
' The Federal Police denied having been responsible for his arrest and said
they had no information about him,

On December 11 1974, two weeks aff ter Dergar"Q dlcappﬂarance ‘an attempt
‘was made to kldnap Ana Barraza in the centre of the twim, but she. managed to

. éscape -and take refuge in the office of the UNHCR. On December 15, 1974,
_ w1th the a581stance of the UNHCR, she left for Sweden, where She 1s now llv—

ing dS a refupee.. . 7.

No information has been receivad abou: Dergan and it is feared that he
has been assassinated. On January 31, 1975, & 2orpse was found in Buenos

Aires province of a man of his age, but owing to the condition of the corpse

it was not possible to make a positive identification.

148, Case No. 14 - Raul Parachnik Feldman

Parachnik Feldman5 aged 25, was arUruguayan fefugée living in Argéntina
as a political refugee.

He was killed on Decembe.r{'25'5 1974, during an attack made on the office
of MAASLA (Argentine Anti-Imperialist Movement of Latin-American Solidarity)
in the centre of Buenos Aires, and his body left there by his assailants.

te o ole
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. V.. ' COMMENTS AND CONCLUSIONS . .

149, The. first conelusion to be drawn from this study is that the tradition
and practice of granting political asylum is still very real and alive in
Latin America.: Under the considerable polltlcal upheavals and tensions
“which have affected the region.in recent years, thousands of 1nd1v1duals have
been gble .to escape persecution and. find asylum in nelghbourlng or. other ‘f
countrieg. - One .of the remarkable features.of this practice is.that in_ some
cases refugees have been .granted and -have enjoyed asylum in. countrles hav1ng
close links, and often similar political regimes, to those of the countries
~from:which the refugeee have fled.  This. reflects the profound humanitarian

sénse ‘which underlies the noble tradltlon of polltlcal asylum. in Latln
America.. :

150. As the High Commissioner for Refugees has had occasion to fépdﬁf uT
recent -years, this fine record has unfortunately been marred by 1nc1dents,
some with tragic consequences, in which refugees have not been able to _
enjoy the protection which they are entitled to expect in a country of
refuge. ~Refugees have been attacked or threatened with violence, kidnapped
- and even assassinated by persons appearing to belong to or to have close ..
associations with the-security forces of the countries concerned,‘__:,

151, ‘There have ‘also been some clear cases of return (or refoulement) of.
refugees in violation of accepted international. principles and even of
blndlng 1nternatlonal 1nstrumentb. : o
15254 There is no ev1dence to suygest that these v1olat10ns have at any tlme
been: authorised at a high governmental level. It would appear rather that
they are the result of over-zealous international cooperation between pollce
and security organlsatlons - or their para-police and para-military offshoots -
acting either in ignorance of or in defiance of :the legal .and moral obllga-
tions of their countries.

153. The effect of these eases, relatively small in number as they may appear
in relation to the total number of refygees, has been profoundly demoralis-
ing. for other refugees in the. countries concerned. - - It has given rise to
widespread alarm and uncertainty about their .future, and,lncrea31ng pressures
by them -upon . the UNHCR and prlvate relief organlsatlons to help them to
resettle elsewhere. : o :

154. Followingrthe militaryucoup in Chile on $eptember 11, 1973, acute .fears
were felt throughout the world about the plight of the many refugees from
other latin american countries, probably numbering about 11,000 who had
sought refuge in Chile under the previous régime. = These fears led .to many
representations being made on their behalf to the Chilean government by

the 1ntérnat10nal communltv. e . o -.ﬁw

155 Many of the refugees, belng suspected of left-w1ng polltlcal act1v1t1es
:or sympathies, were particularly sought after in the search and arrest .
operations carried out by the military authorities. after the. coup. At
least 700 are known to have been arrested and some appeared to have been
killed in the early days following the coup. In consequence, several
hundred of these refugees sought and were granted political asylum in

S.3191a



- L4p -

foreign embassies. In due course, thoush sometimes after somewhat protacted
delays, the Chilean government granted them safe-conducts and allowed them

to leave the country. (Many Chilean nationals also sought and were granted
refuge in embassies and legations, so that the total number of persons grant-
ed diplomatic asylum following the coup exceeded 2,000). Many thousands of
other foreign refugees have been able to leave Chlle 1ther with the help of
the UNHCR and other refugee organloatlons or by their own resources, openly
or clandestinely. The Ysafe havens" established by the UNHCR ensured pro-
'tectlon for many of these while awaltlnp departure. '

'156 In general, it should be said that the Chilean authorities have respec-
ted'the traditions and conventions relating to asylum, as they have at all
times asserted that they would. There have, however, been some cases of
refoulement, and there remain at least 31 of the known refugees who are
still missing and unaccounted for, and some of whom appear to have beén
arrested by military or police forces in the period 1mmed1ately after the
coup

©157. The other situation which has caused particular concern is that of
Argentina.: As is well known, there has been a continuing series of politi-
cal assassinations in Argentina during the last 2 years, causing many
hundreds of victims. These assassinations and threats of assassination
have  been carried out both by left-wing revolutionary movements and by
right-wing organisations seeking to counter thém. = A detailed report, in-
cluding lists of victims,submitted to the UN Commission on Human Rights in
June, 1975, by the Argentine League for Human Rights indicates that the
"great majority of these murders have been cdrried out by movements of 'the
* right, and in particular by the well known "'AAA- (Argentlne Anti-Comminist
- Alliance) which appears to have ¢lose cornections with the pollceo Their
analysis of the victims of 298" assass sinations in ‘the flrst ‘5 months of 1975
shows that 70 were -unidentified, 38 were of the right and 190 were of the
left. In addition there have been some serious cases of refoulement by
official and unofficial bodies.
158. Thls situation has had disturbing and at: tlmes “tragic consequences for
the large refugee community in Argentind, a country which has found 1tself
- burdened by a wholly disproportionate number of refucees. " Most of them are
of left-wing sympathies and come from nelghbourlng dountries w1th r1ght—w1ng
miltitary regimes. Consequently, the attacks which have been made upon
refugees have all been made by forces and movements of the right. A number
- of refugees have 'been killed, and- others threatened w1th death unless they
leave the country sbortly. Co ; -
159. In these c1rcumstanccs, it is a'matter for the gravest concern that
whereas “the governmeént of Argentina have taken stiong action, and declared
their intention to take even stronger measures, against’the revolutionary
movements of the left, members of the AAA and other groups from the right
‘seéem able to operate with impunity. Nome; or practically none, of them
have ever been brought to justice or even arrested by v1rtue of the’ 5pe01al
powers under the State of Slege.ﬂw
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VI. RECOMMENDATIONS

160. In view of what has been said in the preceding section, the following
recommendations are respectfully submitted for consideration by the govern-
ments concerned:-

(1) All governments which have not yet done so should ratify or accede to
the two Caracas Conventions of 1954, and the UN Convention on the
Status of Refugees, 1951, with the Protocol of 1967, and geographical
limitations to the ratification of the UN Convention should be with-
drawn.

(2) No person should be refused asylum except by decision of the highest
competent authority. In case of refusal, the representative of the
UNHCR should be informed and time allowed for him to make arrangements,
if necessary, for the person to be resettled elsewhere.

(3) Detailed instructions and training should be given to all personnel of
police and security forces about the provisions and principles of the
relevant international instruments and declarations governing the
practice of asylum, and in particular the prohibition on refoulement.

(4) Strict administrative measures should be taken to ensure that these
provisions and principles are enforced, and that disciplinary and legal
action is taken against those who violate them,

(5) Energetic measures should be taken to identify, arrvest and prosecute
those persons who have been menacing, attacking, kidnapping and
assassinating refugees.

(6) Full support should be given by all governments to the efforts of the
UNHCR to resettle refugees on a permanent basis.

(7) Where necessary, "safe havens" should be established in order to pro-
tect persons granted temporary asylum and awaiting resettlement.

(8) Since resettlement within the region presents less difficulties for
refugees, the governments of Latin America should in accordance with
Article 2 (2) of the UN Declaration on Territorial Asylum, 1967, and
in the spirit of international solidarity, consider accepting for
permanent resettlement a share of the refugees within the region, so
as to lighten the excessive burden now falling upon countries such
as Argentina which have granted temporary asylum to large numbers of-
refugees. :
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INSTRUMENTS GOVERNING ASYLUM, EXTRADITION AND REFOULEMENT
| IN LATIN AVERICA

. 1. Latin-American Treaties and Declarations on Diplomatic and'Igggyzgrlal
Asylum

Treaty:on.International?Penal Law, Montevideo, 1889

‘ A congress which took place in 1867 on the initiative of Peru was, the
first attempt at reg unatlng and defining the concept of asylum. It was not,
however, until the South American Conference on Private International Law
in 1889 that a number of treaties were approved, amongst them one on inter-
national penal law, in which for the first tlme legal standards on diploma-
tic asylum were included.

These are to be found in Title II, Articles 15 to 18 of the Treaty on
International Penal Law,_dontev1deo, 1889. The treaty was ratified by
"Argentlna, Bolivia, Paraguay5 Peru and Uruguay and is still in force as bet-
ween these countries.

Article 15 provides that no offender who has asylum in the territory
of a State shall be surrendered to the authorities of any other State except
in compliance with the rules governing extradition. As the provisions re-
lating to extradition (see below) exclude political offences from extradi-
tion, the effect of this article is to establish for the first time the
principle of non-refoulement in a multi-lateral treaty relating to extraditie

Article 16 states_tﬁe righf to asylum in the words “Asylum is inviol-
able for persons pursued for political offences®. :

Article 17 recognizes the right to grant diplomatic asylum in legations
or vessels of war anchored in territorial waters and states that ""Said asy-
lum shall be respected with regard to political offenders'.. It also pro-
vides thatrthe government of the local State shall have the power to demand
that the offender be sent away from the national territory in the shortest
possible time, and that ""The Head of the legation shall, in his turn, have
the right to require proper guarantées for the exit of the refugee without
any injury to the inviolability of his person®. . o

Agfeement on Extradition, Caracas, 1911

_ This agreement will be con31dered below in relatlon to Extradlulon but
it contains an important general statement on asylum. ;

This so-called "Bollvarlan Agreement on Fxtradltlon” was. 81gned in
‘Caracas and later ratified by Bolivia, Colombla, Ecuador, Peru and Venegzuela,
and it remains in force to the present day. Article 18 recognizes the exist-
ence of the 1nst1tut10n of asylum: = “Except as provided in the present Agree-
~ment, the 31gnatorv States recognize tbe 1nst1tutlon of asylum, in accord-
ance w1th the pr1n01ples of 1nternat10nal law'.
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- The legal effect of this recognition has been called into question.
According to some experts its effect is nil since it is limited to a simple
reference to existing international law. In the opinion of others, however,
it has significant legal effect in that:

.. {a) itirecdgnizes asylum ds a legal institution and not only as a humanl-
tarian practice;

(b) the institution is recognized as conforming with the principles of
international law, i.e., in consonance with the rights accepted by
American countries in their collective utterances;

(c) by accepting the application of principles of international- law it
‘ also accepts those derived from international custom.

Convention on Asylum, Havana, 1928

In 1927, the International Commission of American Lawyers.in Rio de

- Janeiro drew up a draft convention which served as the basis for an agreement
concluded at Havana on February 20, 1928, by the Sixth Intermational Confer-
ence of American States. The following 14 countries are parties to the Con-
vention: Brazil, Colombia, Costa Rica, Cuba, Ecuador, El Salvador, Guatemala,
donduras, Mexico, licaragua, Panama, Paraguay, Peru and Uruguay. It was alse
signed but not ultimately ratified by Argentina, Bolivia, Chile. United States,
. and. Venezuela. Two other countrles ratified the Convention but subsequently
denounced it, namely the Domlnlcan Republlc in 1954 and Haiti in 1967.

ThlS Convention deals only w1tn dlplomatlc asylum and - lays down more
precise procedures. Article 1 makes clear that diplomatic asylum must not
be granted to “persons accused or condemned for common crimes, or to deserters
from the army or navy'’ and that such persons must be surrendered upon request
by the local government. The imperative character of this provision can be
explained by the fact that prior to the Convention there was no acreed prac-
tice in cases relating to common crlmlnals. : i

Article 2 provides that diplomatic asylum: “shall be respected tothe ex-
tent in which allowed, as a right or through humanitarian toleration, by the
usages, the conventions or the laws of the country in which granted”. This
implies that it is the laws and practices of the State granting asylum which
govern the appropriateness, the offer and the procedures of diplomatic asylum,
and not the legislation and customs of the State having local jurisdiction.

Article 2 also sets out a number of conditions governing the grant of
asylum. These may be summarized as follows. Once the State in which refuge
is sought has qualified the nature and type of the crime and reached the con-
clusion that the proseécution is political in nature or for the commission of
a political offence and that the case is an urgent one, it may grant asylum.
Immediately upon granting asylum the diplomatic agent must report the fact to
the State in whose territory he is operating. The Government of that State
‘may require the refugee be sent out of national territory within the short-
est time possible”. Equally, the dlplomatlc agent, of the State granting asy-
lum can require “the guarantees necessary for. the departure of the refugee
with due regard to the inviolability of his person from the country® (Art. 2,
para 3). This means that the ‘State in whose territory diplomatic asylum has
been granted must grant a safe-conduct to the refugee to permit him to leave

$-3191 (a)



- 51 ~

© its territory without risk of being arrested.

Convention on Political Asylum, Montevideo, 1933

In 1933 another Conferénce of American States held in Montevideo again
considered the question of diplomatic asylum and adopted a Convention which

:'was supplementarv to the- 1928 ‘Havana Convention and which, In essence, left

most of that- Conventlon in force. It was signed:and ratified by Brazil,
Chile, Colombla5 “Cuba; Dominican Republic (which denounced it in:1954),:
Ecuador, El Salvador, Guatemala, Haiti (which denounced it in 1967), Hondu-
ras, llexico, MNicaragua, Panama, Paraguay and Peru. In June 1954, Costa Rica
adhered to it also, making a totdl of 14 countries in which it is now in

‘ force.

- In'Article 1 the cases in which asylum does not apply 'are better defined,

“resulting in an extension of the institution. Asylum is not recognized in

‘cases of “those accused of ‘common: offences who may have been-duly prosecuted

or who may have been sentenced by ordlnary courts of justice®. . Thus, it is

not sufficient that there exist an accusation of a common offence on the part

of the authorities in the State; rather, criminal proceedings must have been
launched against the accused cr he must have been judged by the regular courts.

Avticle 2 makes explicit that it will be the State granting asylum which
unilaterally is to decide the nature of the alleged offence, i.e., which
determines whether the offence is a political or common one. For the. first

‘time this principle is ‘clearly established .in a written text, and is not left

to be decided by 1nterpretatlon or custom.

Article 3 provides that “Political asylum, as an institution.of humani-

“tarian character, is not subject to reciprocity. Any man may resort to its

protection whatever his nationality ... This establishes clearly that! there

is no restriction as to the classes of persons to whom asylum may be granted.

' 'However, any State which does not itself recognize political asylum, can
“exercise it in foreign countries only within the limits recognized by those
“countries. : : ’ o »

If; as a result of discussions that may have akisen in a case' of politi-
cal asylum, the withdrawal of a diplomatic agent is requested by the local
State’ authorltles5 he is to be replaced by his Government and *his withdrawal
shall not determlne a breach of diplomatic’ relatwons between the tWo coun-
tries® (Artlcle w)., ' :

»:fThéiAmeriéan DéClaﬁatidn»of the Rights and—Duties*ofﬂMan, 1948

The 9th Internatlondl Conference of Anerlcan btates,'whlch was: held in

'Bogoté in 1948, was an ‘event of great importance in the protection of: human

rights in the continent. From this Conference came'the Charter of the Organi-
sation of American States and also the American Declaration of the Rights and

" Duties of Man. Article 27 of this Declaration, which anticipated the Univer-
sal Declaratlon of Human nghts bv a few months, declared: P

’Everyone has the rlght 1n case of pursuli not reaultlng from ordlnary
crimes to seek and receive asylum in foreign terrltory, in accordance
with the laws of each country and with international agreements."
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This wording was the result of a compromise between those who wished to pro-
claim a right to asylum vested in the refugee, and a right to grant asylum
vested in the State of refuge.

Convention on Diplomatic Asylum, Caracas, 1354

Contlnulnp the progress in codifying-asylum on the American contlnent
two - instruments were approved on the 6ccasion of the 10th Inter-American
. Conference in Caracas, both of even date, March 28, 1354: The Convention on
.Diplomatic Asylum and the Convention on Teffitorial Asylum. '

The.Convention on Dipleomatic Asylum covered the same mattéps as those
dealt with in the Havana and licntevideo Conventions, with a number of addi-
tional provisions. In some respects it extended the scope of diplomatic
asylum. In others it was more restrictive. It was signed by 19 States al-
. though ratified by only 12 namely: Brazil, Costa Rica, Dominican Republlc

- (with reservations), Ecuador, ‘El Salvador, Haiti (who denounced 1t in 1967),
- Mex1cog.Panama Paraguay, Peru Uruguay and Venezuela.

Article 1 establishes that “persons being sought for political reasons
or for political offences” can benefit from asylum. This is a wide defini-
tion in that it extends protection even to-those sought "for political rea-
sons'. On the other hand, Article 3 lays down the limits of asylum, namely
+that it may be granted only ‘‘when the acts giving rise to the request for
~.asylum, whatever the case may be, are clearly of a political nature. Asy-
-i+lum may be granted to any person , whatever his nationality (Article 20).

Article 4 reiterates the point that characterization of the nature of
the alleged offence and/or the appreciation of the nature of the reasons for
the person being sought are left to the State granting aoylum to decide uni-
laterally :

. In.various articles, particularly Articles 5 and 6, urgehcy is mentioned
;as a.condition.”’ This urgency is present when the refugee ig in danger of
being .deprived of hisz life or liberty because of pOlltlcal persecutlon and
cannot, without risk, ensure his safety in any other way". Again, it is for
the State granting asylum to determine the question of urgency (Artlcle 7).

Artlcle 9 lays down:that “the official furnishing asylum shall take in-

to: account the information furnished to him by the territorial’ government”

. but -+'his decision to continue the -asylum or to demand a safe conduct for the
asylee shall be respected’. L a

The placeswhich can be used for asylum are defined more widely to in-
clude the seat of a diplomatic mission, the residences-df chiefs of missions
or premises provided specifically for the purpose of asylum in cases of num-
erous refugees, military camps9 and war vessels or alrcnaft, excludlng those
_under repair (Art1cle 1). :

s Artlclea I} and 12 deal with the procedures for safe conducts,* Having
granted asylum, the State granting asylun may request @ safe conduct ‘and the
territorial State is obliged to grant it. The territorial State may also
require the immdediate departure of the asylee from the country, and in this
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case the State grantlng asylum must proceed with ‘the evacuation as soon as
the appropriate safe conduct with the necessary guawantees for his safety
'has been obtalned

The principle of non-refoulement is clearly stated in Article 17:
"Once the departure of the asylee has been carried out, the State granting
asylum is not bound to settle him in its territory; but it may not return
“him to hlb country of origin unless this is the express wish of'the asylee.”

Provision is also made to the effect that the break-off or suspension
of diplomatic rdations between two States cannot serve as a pretext for con-
'sidering the asylum at an end or for the seizure of the refugee (Article 19)
- and dlplomatlc asylum is not subject to reciprocity (Article 20).

On the question whether there is a Right to Asylum or Rlaht to Grant
Asylum Article 2 defines the matter by providing that "Every State has the
right to grant asylum; but it is not obligated to.do so.or to state its
reasons for refusing it". The Uruguayan delegation expressed reservations
to this Article and to the corresponding Article 20 of the Convention on Dip-
lomatic Asylum "since the Government of Uruguay understands that all persons
~ have the right to asylum, whatever their sex, nationality, belief or reli-

‘gion”. The Guatemalan delegation also expressed reservations to both artic-
les because there was no declaration that States are obligated to grant asy-
lum “because we uphcld a broad, firm concept of the right to asylum”. How-
ever, as Guatemala did not subsequently ratify the Conventionm, thelr reserva-

tions retalned 1nterest only as hlstorlcal precedents.-

Convention on Territorial Asylum, Caracas, 1954

‘This Convention is in force for Brazil, Costa Rica, Ecuador, El Salvador,
Panama, Paraguay, Uruguay and Venezuela. Haiti, one of the ratifying States,
denounced it in 1967. It is the most important inter-American Convention on
territorial asylum. An earlier Treaty of Montevideo on Political Asylum and
Refuge was drawn up in 1938, but only Paraguay and Uruguay ratified it. It
was signed without ratification by Argentina, Bolivia, Chile and Peru.

Article 1 ‘provides that "Every State has the right,:in the exercise of
its sovereignty; to admit into its territory such persons as it deems advis-
able, without, through the exercise -of this right, giving rise to complaint
by any other State”. This right extends to persons who in their country "are
persecuted for their beliefs, opinions or political affiliations, or for acts
which may be considered as political offences” (Article 2).

Article 3 provides that: “No State is under the obligation to surrender
to another State or to expel from its own territory, persons persecuted for
‘political reasons or offences.” It is to be noted that the principle of non-
return, or non-refoulement, is here statéd as a right rather than as. a duty
‘or prohibition imposed upon the state of refuge. This provisioniis carried
furthér on a wider international scale by the Convention and Protocol on the
Status of Refugees of 1951 and 1967 (see below).

" Article 4 states that “"The right of extradition is not applicable in
connection with persons who, in accordance with the qualifications of the
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solicited State, are sought for political offences, or. for common offences
committed for political ends, or- when extradltjon is solicited for predomln-
antly polltlca4 motives’’, The characterization of the nature of the offence,
or the motivation of thc request for extradition, is left to the requested
State. ‘ v :

- The practlcal 1mportance of . thls Artlcle should be noted. There are

: many situations in which common crimes are compitted for political ends and
should, therefore, for this purpose be treateds 1Bhe same way as political of-

fences. Also, .some countries are reluctant to recognize crimes as political
crimes -and classify them all as common .offences. There are also cases in

hich the nature of the crime is such that it may be considered either com-

Mon or. polntlcal and .its true nature can only be determined in relatlon to
the purposes of the offender. There are other cases where, although a com-
mon crime was committed, it can be inferred that extradition is requested
for "prcdomlnantly political motives™ or that the person requested is likely
.to euffer pers secution for political reasons. Article 4 enables and requires

: the requested State to. look at the real nature of the offence or the real

- motive for the request for cxtradltlon.

Artlcle helps to clarlfy a oltuatlon frequently arising in practlce,
by establlohlng that the mere fact that a person has entered the territory
of a State surreptitiously or 1rregularly does not affect ‘the provisions of
the Conventaon° .This is of the greatest importance, because in cases of po-
litical persecution persons whose life or freedom is threatened will attempt
to seek safety by whatever means are at hand. One of the means, as exper-
ience has frequently shown, is to leave their own country clandestlnely and
enter another country by similar means.

Political copinions expressed by refugees under the domestic law govern-
ing freedom of expression in the State of refuge cannot be a ground for com-
plaint by a third State, except when they amount to systematic propaganda
inciting the usg.of force or violence against the complaining State. (Article

D).

Slrularly9 tHe freedor of asa001atlon and freedum of asqembly of refu-
gees is recognized subject to the same exception (Article 8). However, at
-the request of the interested State, the State of refuge shall keep watch
over, or intern at a reasonable distance from its bopder notorious leaders
of a subverglve movement?, or people who have shown .a dlspoeltlon to join
such a novement (Article 9). Such internees must be allowed to leave for a
third country if- they wish (Article 10).

American Convention on Human Rights, San Jos&, 1969

As only two of the requlved 11 ratlflcatlons have been made (Colombla

. and Costa Rlca), this Convention has not yet come into force. It -was, how-
ever, adopted by v1ﬂtually all the Amerlcan States and contains an important
statement of the prln01ples of asylum and non- refoulement.v It provldes in
Article 22: ; :

"4e..7. Every person has the right to seek and be granted asylum in
~a.foreign. terrltoryu in accordance with the legislation of -the State
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and international conventions, in the event he is being pursued for
polltlcal offences or related common crlmese

oo ~In no case may an alien be deported or returned to a country,
regardless of whether or not it is his country of orlgln, if in that
country his right to life or personal freedom is in danger of being

. viclated because of hl% race; nationality, or rellglon, social status
or political opinions.”

2, :Létih~Aﬁerican Multi-Lateral Extradition Treaties and Convéntions

The following are the principal multi-lateral extradition treaties and
‘conventions in force in Latin America, all of which make exceptions in the
- case- 6f political offences. In doing so they, im effect,.recognize the
right of the requested State to grant asylum in such cases, as well as the
principle of non-refoulement under which they are required not to return re-
‘fugees to countries where they are in danger of political persecution. It
is important to note the mandatory terms of the provisions against extradi-
tion in political cases.

Treaty on International Penal Law, Montevideo, 1889

Ratified by Argentina, Bolivia, Paraguay, Peru and Uruguay. . -

Article 23 provides that "Political offences, offences subversive of
the internal or external safety of the State, or common offences connected
with these shall not warrant extradition™. It is for the requested State to
determine the character of the offence ° accordlng to the provisions of the
law 5% imost favourable to the accused

Agréement on Extradition. Caracas, 1911

Ratified by BQ]_.ivia9 Colomwbia, Ecuador, Peru, Venezuela.

Article 4 provides that the requested State shall not extradite a fugi-
tive if it considers the act on which the request is based to be a politi-
cal offence or a related act” or ¥if the requested person proves that it has
been made for the purpose of trying or punishing him for a political offence
or a related act'. It further provides that no surrendered person "shall be
tried or punished for any political crime or offence or any act connected
therewith, committed DPlOP to hlS extradltlon” ' :

An attempt on the life of a chief of state shall not be consldered a
polltlcal offence or related act.. ’

Convention on Private International Law (Bustamante Code), Havaha, 1928

Ratified by Bolivia, Brazil, Chile, Costa Rica, Cuba, Dominican Repub-
lic, Ecuador, El Salvador, Cuatemala, Haltl9 HondUras Nicaragua, Panama,
"Peru and Venezuela, : »
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_ This Convention, known as the Bustamante Code from its preparation by
the distinguished Cuban lawyer, Dr. Sanchez de Bustamante, was signed in
Havana in 1928. Book IV, Title III of the Code deals with extradition. The
most relevant articlesfor the purposes of this study are:

“Article 345  The contractlng States are not obllged to hano over their
. own ‘pationals. The nation which refuses to- glve up one of -its citi-
zens shall try him." i s .

“Apticle 355. Political offences and acts related thereto, as defined by
-the requested State, are. exciuded from nxtradltlon.5.~~-'*

“Article 356. Nor shall it be granted, if it is shown that the request
for extrsdition has been in fact made for the 'purpose of trying or
~punishing the accused for 'an offence of a polltlcal character in ac-
condance with the same deflnltlon, ' :

ZWArticlé 357. Homicide or murder of the head of a contracting State or
‘of any other person who exercises authoplty in said State, shall not
. be' deémeda political offence nor an act re+ated thcretov
“Article 378. In no case shail the death penalty be imposed or executed

for the offence upon which the extradition is founded.™

Convention on Extradition, Montevideo, 1933

Ratified by Argentlna, Chile, Colombla9 Dominican Republic, Ecuador, El
Salvador9 Guaterra.uaB Honduras, Llexmo9 Nlcaragua, Panama, Unlted States.

Article-B provides that extradition does not have to bergrahted:
“(d) when the accused must appear before any extraordinary tribunal or
court of the demanding State. Nilitapy courts will not be considered
as such tribunals. N e B
(e) when the offence is of a political nature or of a character related
thereto. An attempt against the life or person of the Chief of State,
or members of his famllyg ohail not be dGPch to be a political of-

fence.

(f) when the offence is purely miliféfy'or-direcﬁéd'against religion.”

3. The Universal Declaration of Human Rights, 1948

" Article 14 of the Universal Declaration of Human Rights, approved by the
General Assembly of the United liations on December 10, 1948, declares:

“(1l) Everyone has the right to seek and -to enjoy in other countries
asylum from persecution.

'12). This rigﬁ; ﬁéy1ﬁdt‘be invoked in case of prosecutions genuinely
arising from non-political crimes or from acts contrary to the
purposes and principles of the United Nations.”
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It was made clear during the debate in the General Asserbly that the
words "the right to seek. and te enjoy asylum”’ do not imply a right in the
individual to be grdnted asyium, but tﬁey do recognlze that once granted asy-
lur he is entitled to be protected in his enjoyment of it. ‘

4. - The U.N. Convention R!latlngAto the Status of Refugees of . 1951 and the
- Protocol of 1967 : _ C

The 1951 International Conventionm relating tc the Status of Refugees

. has been PdtlLJGd or accedgd'uaby the following Latin-American countries:
Argentina, Brazil, Chile, Colombia, Lecuador, Papaguay, Peru and Uriguay. All
these except Lolombla and Peru are also parties to the Protoch‘pf 1967°

This CODantJOD consolld3t=° previous internetional instruments relat-
ing to refugees and provides the most comprehenq1wp codification of rights
of refugees at' the international level. .’ It lays down minimum standaprds for
the treatment of refugees without discrimination. It provides various safe-
guards against expulsion, and makes provision for & refugee travel document.
- Among the lmportant prov131ons o whlch no reservations can be made are the
. definition of “refugee” and the. pr1nc1pie of non~ r@Foulement.

Thm Convention aplees only to persons who have beCOme refugees as a
result of events occurring before January 1, 1951. The Protocol. removes
this limitation. It is, however, an independent instrument, accession to
which is not limited to parties to the Convention: -

‘States adhering to the Convention and Protocol may do so in relation
either to sll refugees, or only to those who have become refugees as a re-
suit of events occurring in Europe. The accessions of Argentina, Brazil and
Peru are subject to this geographical limitation. :

‘ In spite of these geographical limitations, the Convention and Protocol
stil) have a wide application in Latin America. According to the 1875 re-
port of ‘the U.,N. High Commissioner for:Refugees to the General Assembly .
(E/5688 of Jume 4, 1975, paragraph 141), of the 118,000 refugees in Latin
~ America, 91,000 became refugees as a result of events occurring in Europe.

The definition of refugee in Articls 1 includes any person who "owing
to well-founded fear of being persecuted for reasons of race, religion, na-
tionality, membership of a particular social group or political opinion is
outside the country of his mationality (or having no nationality, the coun-
try of his residence) "and is unable or, owing to such fear, is unwilling
to avail himself of the protection of that country™. co

Among the many provisions of this Convention, the following are perhaps
the most relevant for the purposes of this study:

= A refugee shall have free access to.the courts of law, including the
' same-legal assistance as is available-to nationals (Article 16).

- Refugees lawfully in the territory of a Contracting State have the same
rights to choose their place of residence and to move freely within the
territory as other aliens in the same circumstances {Article-26)v-..°
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- The Contracting State shall issue refugees with travel documents to
travel outside the territory, unless! compelling reasons of natiomal se-
curity or Dub tic order otherwise require (Article '28). ' -

- Lontractlnc States may ‘not imposm penalties on refugees on account of
their illegal entry or presence if coming from a territory where their
life or freedom was threatened, provided that they present themselves
to the authorities without deiay and show good cause for their illegal
entry or presence (Article 31).

- . Article 32 governs expulsion. . A refugee shall not be éexpelled save on
‘grounds of national security or public order and then only in pursuance
- of a decision reached in accordance with due process of law, including
the right to give evidence himself and the right of appeal. In case of
expulsion the refugee wust be allowed a reasonable period within which
- te seek lepal admission into another country.

f ‘Article 33 contains a prohibition of expulsion or return (refoulement)
to the country from which he has fled. This Article provides:

®1, No Contracting State shall expel or return ("refouler') a tefugee
in any manner whatsoever tc the frontiers of territories where his
life or freedom would be threatened on account of his race; ‘reli-
gion, nationality, membership of a partlcular 5001al group or po-
litical opinion. : - S

2. The beneflg of the present prov151on may not, however, -be claimed
by a rcfuge@ whom there zre reasonable grounda for regarding as a
danger to the sscurity of the country in which he is, or who, hav-
ing been convicted by a final judgment of a particularly serious
crime, ‘constitutes a danger to the community of that country.®

" The words “expel or return’ ape important. The word “return” is, it is
submitted, wide enough to include the case of a refugee who arrives at the
frontier or at an dirport of a Contracting State seeking asylum. If the.
Contracting State is not willing to grant him asylum, it should, where the

“conditions of this Article are satisfied, permlt him to proceed in transit
to another country within a reasonable Tlmu. ‘or even expel him to another

'country w1lllng to receive him. It is to ‘be noted that thls Article,. unlike
‘many others in the Coovention, does not speak of'a refugee lawfully in their
territory’. .

5. U.N. Declaration on Territorial Asylum, 1967

In the same yedr as the 1967 Protocol was paused the U N. G@neral As-~
sembly adopted unanimously by Resolution 2312 (XXII) an important Declaration
on Territorial Asylum.

After the preambular péragréphs referring to the U.N. Charter and Ar-
ticles 13 and 14 of the Universal Declaration of Human Rights, the Resolution
' recommends States to base thelr practlces relating to territorial asylum upon
_the following pr1nc1ples
Article.i_ affirms that

(i) ‘“asylum granted by a State, in the exercise of its sovereignty, to

persons entitied to invoke Article 14 of the Universal Declaration
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of Human Rights ... shall be respected by all other States”,

(ii) the right may not be invoked by persons who have committed "a crime
against peace, & war crime or a crime against humanity”,

(iii) it is for the State granting asylum to evaluate the grounds for the
grant of asylum. ' '

Article 2 says that where a State finds difficulty in granting or continu-
ing to grant asylum, other States should consider appropriate measure to
liphten the burden of that State.

Article 3 makes an important declaration on non-refoulement. "No person
/éntltled to invoke Article 14 of the Universal Declaration/ shall be sub-
jected to measures such as rejection at the frontier or, if he has already
entered, ... expulsion or compulsory return to a State where he may be sub-
jected to persecution.’ (Emphasis added.) Exceptions may be made only for
overpiding reasons of national security or to safeguard the population as in
the case of mass influx. In such cases the State concerned shall "consider
the possibility of granting the person concerned ... an opportunity, whether
by way of provisional asylum or otherwise, of going to another State®.

Article 4 says that asylees must not be allowed to engage in activities con-
trary to the purposes and principles of the United Hatioms.

The importance of this Declaration lies in the fact that it spells out
in clear terms the winimum standards implicit in the application of Article
14 of the Universal Declaration of Human Rights and recommends their appli-
cation by all Member States, whother or not they are partles to the 1951 Con-
vention and the 1967 Protocol.

In particular, it contains a very positive statement of the principle
of non-refoulement applying to all persons who (in the words of Article 14)
"seek ... asylum from persecution’, except “in case of prosecution genuinely
arising from non-political crimes or from acts contrary to the purposes and
principles of the United Nations™. This statement makes clear that the
principle applies equally to rejection at a frontier as to expulsion or re-
turn of a person who has already succeeded in entering the country.
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Appendix "'CY

REFUGEES IN CHILE MISSING SINGE THE.COUP OF SEPTEMBER 11; 1973

" Name

Se

6.

10.

llﬂ o

12-

13.

14,

15.

16.

~Arcos, Ariel

" Barreneche Abril, Omar.

Befazzoni Santestevan, Eliana

Blanco Castillo, Juan Andrés

Carvajal Moraes, Raul

Cendén Almada, Juan Angel

De’ Seéuza Kohl, Nelson:

Estévez Caceres, Alejandro

Etcheverry Pucci, Carlos
Antonio Co T

Fernandez Fernandez, Julio
Fontela Alonso, Alberto

Fossatti, Luis

Gadea Galan, Nelsa
Garcia, Venecio

Garcia Franco, Dr Jos& Felix

Gonzalez Arceluz, José Manuel

S.3191a

Country of
Nationality r

Uruguay
Uruguay

Unuguay

- Dominican

Republic

Venezuela

Uruguay

Brazil

- Ecuador

-Uruguay

Uruguay

ﬁfﬁguay'

Uruguay

‘Uruguay
Péraguay

Ecuador

Uruguay

Observations

Disappeared about ir.9.73

Wife of No. 28

Disappeared on 18.9.73,
having left’ for Valparaiso

Disappeared 4t Pisagua
on 30011.73

Arpested by soldiers at Espoz
2624, Las Condes,_Santlaoo5
with No 11° o ‘

Arrested by Air Force person-
nel from El Bosque on’ 15.9.73

Arrested 10.10.73 and taken to
police sub-station at Quinta

Recoleta

‘Arreqted on 10.10.73 with Nos.

12 &% 30 at "Puente Alto

Arrested on 10.10.73 at-
Avenida Fspana 474 and taken
to the School of Parachuthts
in Colina

Arrested with No.6 and taken
to the Military School and
later to the barracks of the
Tacna Reglment

Arrested on 10.10.73 with
Nos 9 & 30 at Puenta Alto

‘Disappeared on 19.12.73

Disappeared on 11.9,73

(Hospital worker) arrested
and disappeared



N a me. . ..

17.

18.

19.

20..

21.

22.

23,

24- |

25.
26.

27.

28.« - e
29,

304

31.

Leon Bermudes, Atilio

lesta Santopietro, Francisco

:Juan. ..

Lopez Lopez, Arazati
(alias Korsack, Ricardo)

Méif3:Wéshingtqn. ‘
Pagardoy,- Enrique

Pesle Menu de i\/lér-il9
-+ Etienne Marie Louise

Pezzutto Blanco, Alberto
Porras Ledesma, Sergio

' - Roche,, Hugo Eduardo

Saavedra Gonzalez, Enrique

- Bfown,.Elchin'»

Viera Evio., Diego

Olmo Calvo, Rafael (Calvo)

Pouvas Chouk, Juan P.

Sevilla>Bars§na, Juan Carlos

- B4 =

Country of

Nationality :

... Uruguay

"Avrgentina

Uruguay

. Uruguay
.. Uruguay

France
Uruguay
Costa Rica

Uruguay
Rolivia

Peru

Uruguay
Venezuela

Uruguay

Ecuador

5.3191a

Yo o
N R
\) L,

%
X

. Observations.

S

“Afréé%ed in October 1973 at

Pisagua
Arrested. at Avenida Espana 162,
Santiago, on 14 or 15.9.73 by

soldiers, who accused him of
theft '

Disappeared about 11.9.73

Arrested in district of Valpar-

‘iso

(Printing worker) disappeared
11.9.73

Last seen in National Stadium,
Santiago, on 8.10.73

Disappeared 15.9.73

Arrested on 18.9.73 by tke Sixth
Division at Pisagua

E Husband of No. é

Disappeared 14.11,73

Arrested on 10.10.73 with
Vos. 9 & 12 at Puente Alto

Fingerprints taken at National
Stadium, Santiago, at midnight
on 14.9.73





