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INTRODUCTION

In response to Resolution 7 (XXVII) (of the Sub-Commission on Prevention
of Discrimination and Protection of Minorities), the International Commission
of Jurists submits the attached summary of developments in the field of the
human rights of persons subjected to any form of detention or imprisonment.

The object of this material is not to suggest material for findings as
to whether or not the rights of detainees and prisoners are being or have
been violated in any particular country. Rather, the aim is to aid the Sub-
Commission in determining the patterns of violations that have developed in
several countries and the conditions which permit such violations, with a
view to recommending measures which would prevent their occurrence.

Information compiled by the International Commission of Jurists in re-
cent years shows that the most frequently violated rights of detained per-
sons are in fact those listed in the preamble of Sub-Commission Resolution 7
(XXVII)., In Part I we draw attention to certain problems relating to the
enjoyment of these rights which, according to our files, seem to arise re-
peatedly in many countries in all regions and under all régimes. Examples
are provided, but they are only illustrative and in no way indicate that
only in those countries are such problems known to occur. Some of the situ-
ations mentioned have changed considerably and the practices described have
ceased in those places; however, such information about the recent past can
be of assistance in determining what measures could correct or prevent simi-
lar occurrences today and in the future.

Part II contains suggested measures which the Sub-Commission may wish
to consider in connection with these materials. Included are proposals for
judicial and administrative procedures which, if adopted,might help to pre-
vent the occurrence of torture and other violations of detainees' and pri-
soners' rights; these proposals have also been submitted to the Fifth U.N. .
Congress on Prevention of Crime and Treatment of Offenders.

Further details on questions discussed below can be made available by
the International Commission of Jurists; in particular, documents mentioned

" in the footnotes contain much relevant information.
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PART I

- PROBLEMS RELATINGTO THE HUMAN RIGHTS. -OF PERSONS .. .
SUBJECTED TO ANY FORM OF DETENTTON OR IMPRISONMENT

A. .. The Right not to be Subjected to Arrest or Detention Arbitrarily

Q!

1. Mass arrests and detentions. Violent upheaval and attempted or success-
ful coups d'&tat have led to mass arbitrary arrests and detentions in a great
many countries., If intolerable overcrowdlne and. delayo in judicial® process~
ing are to be avoided, the only solution in such situations is mass release.,
This is often not. done however, and even where it is, there may nevertheless
remain hundreds or even thousands of persons in detentlon after the’"mass re-
lease"” '

Indone31a may have the largest number of’ arbltrarlly detalned persons,
althouqh of course. the country's ponulatlon is also very hlgh Between
200,000, and 250, 000 prisoners. were arrested by ‘the army in Indone81a in

.¢M1965—66 follOW1nc an attempted coup, Only a few of those detalned took
. @ny part in plamning or carrylng out the murder of the six generals whlch
,T,accompanled the attempted coup or in later armed re31stance= The others
- were_ arrested because of their alleged support for the Communlst Party
(PKI), which was in fact not proscrlbed until several months after ‘the
. - coup. . The detention was ‘an arbitrary proceedlng by 1ocal nllltary ‘com-
‘meanders, and a hlgh proportlon of the prisoners may have ‘had only the most
marglnal aasoc1at10n w1th the PKI or its supporting trade unlon, cultural
~and student organlsatlons. Not more than about 700 have been Drought to
_:trlal The government admlts that it has ev1dence aga1nst “only some 5,000,
The others, it says, are elther ,”suspects"7 who are merely in need of reha-
“bilitation and will never be tried, or elsé are "tpaitors™ who must be de-
tained although there is pot enough ev1dence to brlng them before a courtu
. Today in Indone31a at least 35,000, and p0331bly as many as 55 OOO perSOns
1_(no official flgures are publ1shed) are Stlll detalned by the armj ‘sifice
11966, and the arrests contlnue. After anti- Japanese rlots in January 1974,
. approx1mately 850 more persons were arrested., Most were released within a
few weeks, but 42 ‘vemained, under a law’ permlttlng detentlon w1th0u+‘f
:.charge for up to ome year. Nore than one year later,_only eleven of these
;have been released Only one or two have been charged and trled ¥:ﬂf

Slmllar mass arrests have occurred in many other countrles, 1nclud1ng
Cuba, Sri Lanka, Bangladesh and Chile.

In Bangladesh, the government'stated‘that as of October 1972, 42,000 '~
persons had been arrested as suspected collaborators under the Bangladesh
Collaborators. (Special Tribunal) Order 1972, It was believed that, except
for some, 2, 000 of these, ‘there was no or mo suff1c1ent ev1dence to brlng

(1) ICJ REVIEW No. 10 (June 1973), p. 15; ICJ REVIEW.No. 13 (December 1974),
... Do 163 Speech by Indonesian Attorney-General to Jakarta Forelgn Press
) Correspondents Club, September 20, 1971; Observer's Report on the De-
tention and Trial of Hariman Siregar (ICJ, 1974, unpublished).
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them to court. The detention was designed to prevent wholesale reprisals
for the crimes that had been committed against the population. After time
had elapsed,however, the Bangladesh government decided to release under
amnesty all those Leld or convicted under the Collaborators (3pecial Tribu-
nal) Order, except for those charged with murder, rape or arson.

Slmlldr mass releases were ordered in Sri Lanka, where large numbers of
suspected persons had been interned durlno a period of emérgency in 1971,

(2)

2y 1Lack ofjJﬁdiciai”Conffolfovef”ArreSt ana'Defentfoﬁ Pfactices.J7'>‘

(&) Where a government ‘has delegated ‘broad authorlty to’ the mllltary or '

7"spec1a1 police forces, without judicial control, ldrge numbers of persons n

have “‘often been arrested and detained arbitrarily. .

From the very early stages of his administration, President Amin of
- Ugatida has placed almost total reliance on the ﬁliltary for malntalnlng law
andorder. The Armed Forces Power of Arrest Decree (No. 13 of 1971) ex-
tends very ‘broad powers of arrest to all the securlty forces.: It states
that 4" soldler or a prlson officer may , w1thout an order from a court and
without a’ warrant, arrest any person whom he suspects ‘on reasonable grounds
of hav1ng committed or belng about to commit any of the follOW1na offences:
an offence agdlnst the person,v an offence relatlng to property, " or mali-
cious 1njury to property .. The grantlng of these powers, of arrest to the
armed forces was the signal for unleashing a system of arbltrary repre351on
by the army " As’ one former Ugandan minister writes, "Internal repression
became the vule of the day. Officers and men of the Uﬁanda Army and Alr
Force ‘put themselve° above the law. They can arrest and detain anyone ‘as
they wish ... The individual has no remedy for whatever sufferlng or 1nd1g-
‘nity that may be cahsed to him by the mlghty army . Thﬂ pollce have been
“pefidered powerless in dealing with ordinary cases of assault by. members of
%he armed forces agalnst civilians.” The' Detention Decr (No. 15 of 1971)
Allows detentlon by armed forces or police offlcers of any person who con-

ducts himself in a manner dangerous to peace and good order, who endeavours
to excite enmity between the people of Uganda and the ﬁovernment, or who
intrigues against the 1awfui authorlty of the government. The safeguards
pr0v1ded by ‘the law, such as limitation on the duratlon of detentlon and
appomntment of a review committee to hear the cases, heve never been 1mple-
mented. The mass arrests and killings of the Langi and Acholi tribes in
July 1971, are an example of the actlons Whlch have been fa0111tated by
‘this detention policy. (3) "

(b) Bldnket securlty powers may be misused if jud1c1a1 rev1ew 1s noT _provi-
ded '

L a0
R .,'!‘.. e

In'ﬁhoaesia,-befefbingito Section 51 of the Law'ah§:0rder:MaEht3hancé
Act, Mr. Lardner-Burke, the Minister of Law and Order has remarked, "I can
restrict (a person) for fifteen years ... Every time he comes out I can

(2) *ICJ REVIEW No.,_ ) (December 1972), p. 83 ICJ REVIEW No. 11 (December
©71973), pe B _ o A
(3) Violations of Human Rights and the Rule of Law in Uganda.aad“Subbiement
(ICJ Study, 1974) ,
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(42

restrict him again for no reason whatsoever ... under that Section."” The*
Act does require that the Minister ordering a detention be personally sa-
_tisfied that it is necessary for security reasons. - But since:there is mno
"effectlve judlclal check on tl.: reasons behind t.e ordev, Mr.- Lardher-
_ Burke's remark.may. be reveallng as-to how. in: fact the power has been exer-
" cised. The Minister once explained that.he -would not:reveal the reasons
for a restrlctlon order because "it would'be likely to disclose modes of
’11nqu1ry which it is in. the publlc interest to conceal and keep strlctly
"secret and may result in.the loss to the. Govaﬂnmnnr of certaln .sources of
security 1nformatlon_ QH) S o '

Tn the WOrds of a detalnee of eTevon yegws in an 1ndependent Black
,Afrlcan country,,"It is a nightmare to .live in a country where :a man.can.

- be arbitrarily arrested on the whim of one man.and be packed off to deten-
tion for an indefinite period™. He gives the following example of such
arbltrary detention and the other violations of buman rlphts that can’ fol—*
lOW° : ~

"In 1967 the President was addr9551ng a public rally in his home area
when one of the elders asked him what sort of independence did they have
when their cattle weve still belng stoiena In majestic anger the Pre31—
dent ordered that known cattle thieves be po;nted out from among the’ gath—
ered ctowd. .’ There- ‘and then, without resorting to courts of law, without
even - constilting his ‘cabinet’ about the ddV]Sablllty of the action hb inten-
ded to take, he ordered the arrest of all those p01nt9d out at that meet-
ing ‘and- thelr detention” 1ndef1nlte1ya Thus a camvalgn of mass arrests of
Peattle thieves” was launched on a natlon-W¢de scale on the _spur of the
moment. -The estimated number of arres»s in thlc campalgn ranged between :
six to’ten thousand. ' This prison “alone’ recelved about 1,500 of these un-
fortunates. - The arrests were S0 exten51va that the. pollce failed to cope .
with them. “Theéy had to beé'aided not only by the Youth League but also by
prison warders! Lorry loads of half naked emaci:ted hrrdsmen.kept arriv-

.ing for some’ weeks until-the prisdn was choked with evil qmeillng humanity.
The iwards were filled to overflow1ng ‘One of the cells in our section ori-
ginally meant for one to three prisoners was given to 28, and the cell 1n-
cluding the w.c. méasuréd 15-x 12 ft, The ‘sewage system of the prison re-
belled. ' The wholé place was reeklnp with human sweat and’ human faeces.
After a montH or two a curious disease broke out. One developed oedema,"
and within a day or two died. Every day 3 or 4 of them died. No attempt
was ‘made to prov1de dll this mass of humanity w1th a blanket or a. mat,_,v
After eight months of such horrible conditions they bepan to release them,
without sending them to court, or even interrogating them. They were .as
surprised when they’ were released as when they had. been arrested.. Not
knowing” what wrong- one has doné’ oné never knows what to av01d on belng let
out. ... By the time I was to be freed most of them had been released. A
few remained, and these were told by the Commissioner of Prisons that the .
President said he would not let them out uncll they were 0O old to run
after people's cattle I . EERNRTES s

3. Jud1c1a1 Remedy.f An effectlve 3ud1c1al remedy is an éééential instru-
ment for the enjoyment of freedom from arbitrary arrest and detention as well:
as the other rights of a detained or imprisoned person. Without habeas

(#) The Scotsman, April 9, 1969 """
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corpus, amparo, or a similar method for enforcement the detainee's and pri-
soner's rights are often only theoretical. :

Emergency laws in particular tend to exclude the enforcement procedures.
A few examples are the Bangladesh Collaborators (Special Tribunal) Order of
1972, Presidential Order of August 15, 1973 under Article 233 of the Pakistan
Constitution; the Emergency Regulations of Sri Lanka; and Brazil's Institu-
tional Act No: 5 of December 13, 1968,: Even where the enforcement procedures
exist in law, they are sometimes ignored or delayed. by the executive authori-
ty, as in Chile and Uruguay. (5)  The importance of a habeas corpus or simi-
lar procedure is illustrated by the fact that before the suspension of those
procedures in Pakistan, one court dealt with over 100 habeas corpus petitions
in :eighteen months and did not find a single case in which the; grounds for
detention could be upheld; many other dctentlon orders were due to be. heard,
and the detalnees were released. (6) ) _ SRR >

4, Dispegard For Judicial Procedures. The power of detention is mot infre—
quently used to imprison a person after a court has found hlm 1nnocent of the
charge made apalnst hlm.‘ '

According to the same former African detainee quoted above, “there' is
'the case of A. He was accused of 1nst1gat1np violence which resulted’in
_death _The magistrate finding no casé against him released him, but the:
President who 'did not like his caustic tongue detained both &. and the’ ma-
vlstrate, and ordered another magistrate to commit him to the High Court.
In due course, the Chief Justice acquitted him.- Agaln the President sent
him back to detentlon where he stayed for two years. B., a youthful ]our-
nallst was charged with treason together w1th othens C., D, and E. C.,
D. and E. were given life sentences. A few months later E. was released
Dby Presidential Order. Immediately a Presidential Order sent him back to
vpnison to be detained indefinitely. He is in his fourth'year ndw.”

o In Rhode51a, the detentlon laws permit cases llke that of Michael Holman,
- a student in Rhodesia who in 1967 was served with a restriction order just
one day before he appeared in court on a charge of contempt of court. ' He
was found innocent of the charge, hut police took hln into’ custody'és he
left the court and escorted him to the place of restriction. Under the

law, such an order is renewable annually for flfteen years.

, In Uruguay, pereons arrested by the armed foprces on suspicion of hav1ng
committed a security offence are often further detained under the emergency
security measures after a judge ‘has ordered their release. In those cases
where they are released, a period’ of one to two months (and sometimes. -

. longer) elapses ‘before thelr release , even though the judge orders them to
be released_;mmedlately o :

(5) ICJ REVIEW No. 9 (December 1972), p. 8; ICJ REVIEW No, 10 (June 1973),
e 2%3 5 #ICJ -REVIEW Noo. 11 (December l97q) 7; ICJ REVIEW NQ. 12

{June 1974), P 5; :ICJ REVIEW No. 13 (December 197u), p,, ‘.
(6) ICJ REVIEW No. 11 (December 1973), p. 6. s
(7) The Scotsman, April 9, 1969

(8) Report of Mission to Uruguay and Supplement (ICJ, 1974)j . =
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5. Ilitreatment Resulting from Arbitrary Arrests. When large numbers of
.citizens are arbitrarily arrested and detalned they may be subject to.severe
illtreatment in places not designed to hold so many persons. In addition,
when security is seen to be threutened and arrests are based on general sus-
picions and fears, 1nterrogatlons are 11kely to be then31vely COnducted

The methods risk to become extremely cruel, as shown in *the next section.

B. The Right not to be Subjected to Torture or to Cruel Inhuman or
. _Degrading Treatment or Punishment;: the Right to be Treated w1th Humanlty
[”fand with Respect for.the Inherent: Dlpnlty of the Human Person. o

1;“1”Torture for. Confesolons.,_ Torcure as a method of 1nterrogatlon is often
used to _extract confessions for.the sake’of rapid and simplified prosecutlons,
and when used i court these have often led to harsh" convictions. ‘The follow-
ing ‘are only a8 few examples of:the hundred% of cases that occur in‘a great ff
many ‘countries. . : v

In South_Korea, 32 students, arrested in-197% and tried before a military
“court, indicated in court through their lawyers that their confessions had
been extracted by torture. - Methods used included :the forc1ng of cold water
.down the noses of the defendants, prolonged standing against a wall w1th ,
constant proddlnps when the detainee became tired, lack of sleep, ‘the Use
of electrlc.shock applied to .the private parts of individuals, and the use

Cof screams and yells from. adjeining rooms. The' court ignored their alle—¥
gations, refused their witnesses on the grounds ‘that they had confessed,
and’ conv1cted them all. The national poet Kim Chi Ha,:also arrested in
1974, gave ev1dence later. of being tortured. Chang®Chun Ha, a 'well- known"
Korean 1ntellectual testified that he was subjected to being hanced uD-”"f

"side down and 31multaneously hurned with a flame on several parts of his ~
body. Soh Sung, a Seoul National University student, was a handsome _
young man when he entered prison-in 1971, He ;pneéredfinfcourt'severaif

months . later with a badly burnmed body and face.: His ears™and eyelids had

'dlsappeared and his fingers adhered together. The Korean government ex=

plained his obvious change in appearance by saying that he fell into burn~ =

ing oil on a stoves He was sentenced to life imprisonment on the basis’ of

his confession.

A Greek detalnee in 197? Dr. Stephanos Pantelakls, descrlbed how a.
confession was" extracted from him by the’ securlty police: "They. told me.
they knew everything, the cells were full of people who- had made complete ;
confessions. and that the best thlng for me to do would be. to admit my pullt:_
and give' the'nameés of the- others who were in it w1th me: «o. (Lleutenant ::
Colonel) Favatas“said to me: ... you‘ll say what we want you to say, whe-::
ther you like it or not?. ... I continued to keep silent and I suddenly
felt a pointed object scratching the skin of. my . lower abdomen.: After a .

while, ‘when ‘someone gave the word, the machlne was SWltChed on and I. start—-“

ed to feel excruciating pain. I- thought that they were tearing my £lesh ...
At one point when I had- completely dissolved, I ;houted for them .to stopy- ji
and said "I would -accept anythlng they wanted. ... But that was not:the end.

of the torture. To-get out of it I was saylng that I had been, with. Mlnls,:;;

a fact which they knew already, and we did whatever they wanted us to have

(9) William J. Butler;'"Polltlcal Renres31on 1n South Korea aee 1974” ICT -

+REVIEW No. 13 (December 1974),°p.'88 i . - . . T

'
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done”, Dr. Pantelakis was tried on the basis of the confe531on and’ sentenced
to elght years imprisonment. (10) - N

2. Torture for Intelligence. Torture is also used as a-means of obtalnlng
1nformatlon, when other methods of . 1nvest1patlon are -less. frultful and fast.:

An ICJ Study on Brazil in 1970 reported

"The scattered and disorganizeéd nature of the struggle w1th the dlfferent
‘guerilla groups makes police 1nvest1gatlon dlfflcult. Thus, the organs of
repression: often ¢onduct roundups on university campuses, in students' cafes,
in factories or in the outback of the country (in zones of alleged insecuri-
“ty). The suspects are then systematically tortured in the hope- that they

. will reveal a plan of action, a hiding place for arms, or an ”aggarelho" about

- which the torturers themselves have not the slightest idea™ Reports
indicate:that the use of torture in Brazil is greatly reduced today. It seems
likely that the interrogation methods in fact proved effective, for the vio-
lent subversive groups are now largely under control or eliminated.

At the third session of the United Natjons Committee on Crime Prevention
and Control in January, 1975, it was noted that while torture, as’ a form of
official violence, was often politically motivated and 1ntentlonal, in other
cases it might derive from ... a lack of modetn methods Ffor crlmlnal investi-
gation. The latter factor points to the need for technical assistance in
this respect”. Although this point is frequently made, practice shows that
even where the most advanced techniques of investipation are avallable, an
existing practice of torture is usually continued for obtalnlnﬁ stlll more
information. Technical assistance in investigation alone has proved 1nsuff1~
c1ent to control torture when it is an effectlve dev1ce,

3. Torture for :Inti'midat-'io'no 'Dissuasion_ond intimidation are still other

purposes for which torture is used. A citizen may well be 1lscouraged from un-

desirable political activity or aid to rebel fighters if he knows that he rlsks
suffering ‘Iintolerable pain even before he has the opportunlty of explﬂnlng hlm—
self: before a 3udge.

The 1970 ICJ Report on Bra21l cites the following e%ample of dissuasion:

"The mother of a student leader who was able to visit her son several times
at the camp on "Flower Island” testifies that the men im charge of the‘camp
adopted the habit of leaving in the visiting rvom a mutilated boy, whose dis-
jOlnted movemente "and marks of ill-treatment were to encourage visiting
parents to adv1se their sons and dauyhters to cooperate promptly- w1th the -
1nvest1gators” (12 :

Winé'Commander_Anaatasios Minis was tortured for..3} months in the Military
Interrogation Centre in Athens in 1972. He recorded in a. diary that at the
beginning oﬁe'of,his torturers,. a man named Hatzissis, turned to Maja
Theophiloyannakoe, the head of the EAT/EAS Headquarters and a-notorious.tor-
turer, and said, "As from the day after tomorrow we are going to start to «
torture tbls man ' He then turned to Minis,: "you- can then:go, and tell every-

ST

(10) Statement by Stephanos Pantelakis (ICJ press document, 1973)

(11) Report on Police Repression and Tortures Infllcted ugon Political Opponents
and Prisoners in Brazil (ICJ, 1970) : v

(12) Id.
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one we "tortiﬁrge'd' you,” We want everyone to know. . '"Je want them to tremble ,
we want them to know that.here in the ESA we torture” (18). e

T"‘ o - ' - , - ,-, P | :-".:T b ~.. IR ’ P : g (i e o :- :
4. "™Lack of'Judicial and Admini strative Control. _ Lack of a‘imm15"'31“51131Ve
ard judicial control oVer detentlon practices frequently faC111tate torture
and other 1ll—treatment. o : : T R

seeox T

“The experlence of the Brltlsh Government in horthern Ireland 1llustrates
that’ although a country may pride. 1tself on its rule ‘of law-:and the humani-
Tty ‘of its admlnlstratlon in normal tlmes, .a situation of violence may-lead
it ko ‘abandon all ]ud1c1al control of the ‘executive. Widespread allega<
‘tions of torture and ill- Freatment followed 1n_Northern Ireland as:theyfhave
in’ many other countrles : pobead

A recently released detainee who was held 1n several prlsons in an- 1nde-
pendent Black African’ country reoorts the following incident:

S .I.saw at Prlson A when Superlntendent X was in charge, prlsoners who
" . had been.denied food and water:for fouvr days being ‘taken to hospital with
reports_that they had been on hunger’strike. At Prison B I used to. hear
of similar incidents. I "heard® as I could not see since a wall. separat—
. edpur detention section from the punishment cells., The culprit at
. Priscn.B was a Chief Officer nicknamed "Iron Face" bedause he was reputed
- pever to have been moved by pity. The Senior Superlntendent in charge
' ¢ jen» left practically all internal admlnlstratlon in- the hands of his. i
assistant and the Chief Officer. The twd of ‘thém made 1ife intolerable
to the priscners. The regulation Saturday meetings when the Officer 1n
- charge. would: be listening to prison complalnts ‘teased: to eiists The .
routine monthly, visits paid by Prison Visiting® Justlces stopped. Prlson_w;
ers came and .went without knowing that they had the rlght to correspond
with their families. One must add that this deterloratlon of standards
...was not.peculiar to Prison B. 7T:had:seen it also at Prison A " Prison C
.was better.when;I left, -although it must be said that political leaders,'
.:such as Regional Commissioners and Ministers cons plcuously av01ded the
::lnSldeS of prisons.  As to'the President and'the ViCe Pre31dents, I do .
not think that they have ever been inside a prisofi, far less talk to ‘the’
men and women they have put in confinement. The situation at Prison B.
... was aggravated by the ecallousness of “Iron:Face" and the addlctlon to
;ymarljuana of the Assistant Superintendent. - A° plot was hatched to klll
' Iron .Face. - A priscner somehow procured a knife and tried to stab’ hlm,'
but fortunately Iron Face fell with his head away from the prlsoner who
being entangled with his own leg 1rons also Fell. He could thus only

untll he was overpowered and the knlfe was snatched from his'hand. ==~
Beaten. w1th clubs into. ab]ect subm1351on and handcuffed, a warder was, d}”wx
, Aordered to.shoot-at his legs. ' Thus- thoroughly cowed and a bullet in hlS :1
. leg.he was thiréwn into the: punlshment céll. A short'while later the =
. Assistant Superintendent came and gave him some more beatings. We could
hear the screams from the punishment cells section, and we-could'see’

L

(13) Summary of Handwritten Statement by Anastasios Minis Concerning His »
Interrogation from June 18 - October 4, 1972, (ICJ press document,:1973)

(14) ICJ REVIEW No. 3 (December 1972) p. 11 -
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. the warder_ on thewtch tower turning his face away and saying:: "They are
kllllnp a man !" The.man was flung back into the.cell and a . tear‘gas bomb
was thrown into the poorly ventilated tiny cell. The man died that very
revenlng.ﬁ Next .morning all prisoners were assembled in. the main yard and
_the corpse was brought. before them completely naked, and the Assistant Su-
'perlntendent using a cane poked at the dead body and said.to it: "Stand:-up
and tell your friends how brave you have been, and what was the end of your

.. bravery". Then addressing the prisoners he said that a similar fate await-
'.M;ed any of them who misbehaved. All the prisoners wevre then locked up in

“thelr wards into which tear gas bombs were.thrown: This was to extort. from
‘them confessions". It was not long before a number ‘of .confessions ‘and in-

»crlmlnatlons were obtaineds But the process. of torture continued for weeks.

‘Rations were cut, 1nclud1ng those of detainees. Lveryone expected that the
killing at least would bring about an open investigation and trial. The

. prison warders used to say openly that they would tell the Police the truth
~ when investigations were instituted. But nothing happened. We heard:on
the wireless of a passing reference timidly made by an M.P, in Parliament
- that there were some sadistic officers who punlshed prisonérs to. the point
i+ of killing them.- The only thing that happened was a departmental actlon
of transferrlng all the senlor staff to other prlsons. The chapter_was

" closed,

Having said all that I do not want to leave the 1mpres51on that all or
“-evern the majority of prison officers in the country are cruel sadlsts. Not
-at all.: In p01nt of fact the kindness and humane treatment that, was meted

out to us by many of the officers was very touchlng. Some of them would
ffbend reculatlons to breaklng p01nt in order to do us a favour ”?‘Jn
5. Internatlonal Inspectlon.f When local or natlonal authorltles 1gﬁore ill-
treatment in‘detention centres and- pr1sons,_v131t° by 1nternatlonal humanltarlan
organlzatlons may be necessary to p01nt out the 1llegal practlces.ul

lt hHas often been seen that 1ll"treatment of prlsoners, 1nclud1ng torture,
is significantly reduced after an inspection by the International Committee
of the Red Cross. Although such visits do not result in the complete elimi-
nation of illegal practlces, they are able to achleve notlceable 1mprovement
in the condltlons for many prisoners.

6. Publlc1ty on Torture. Repeated and detailed reports of torture pub11c1zed
1nternat10nally may discredit or embarrass a regime. ‘Thus a person’ ‘who. has sent
1nformat10n on torture abroad may in turn be 1mprlsoned and tortured hlmself.

In South’ Korea, after the torture of 32 student detalnees in 1974 was re-
ported ‘to foreign observers, the families of the defendants who 1ssued the
statements were arrested, as were some of the defence lawyers who ralse@ the
issue at the trials. Several priscners released after the national referendum.
in early 1975, including the national poet Kim Chi Ha,. have denounced the tor-
tures they suffered _during detentlon, and have since heen sent back to prlson°

(15)
In érazii, according to a 1970 report, Artur Gunha Neves and his wife,
both 25 years old, were tortured for having allegedly sent abroad information

. 5
[, N

(15) Wllllam J. Butler, ”Polltlcal Repre531on in South Korea coo 1974 ICJ Co
REVIEW No., 13 (December 1374), p. 38 coe
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., about. the tortures in.that country. They were'tortured:for four consecutive
days w1thout a 31pn1f1caﬂt break. T AR .

7. Self-Perpetuating Systems of Torture. Tortur: may become a self-perpe-
tuating, selfrnourishing practice. Civil servants and. mllltary officers who
have 1ncr1m1nated themselves by’ torturing their Fellow citizens may be able
.to avoid punlshment or revenge only if they conmtinue and evew 1ntens1fy the
‘repre581on. Furthermore, ‘once a police ‘authority has developed ‘the practice
" for a particular situation, there is a tendency to use it for other purposes
once the original object has been achleved

: Urban guerllla warfare is a 51tuatloh which frpouently leads securlty
;forces to..use methods of investigation and intimidation 1nvolv1ng torture.
;_Once the guerilla forces are mastered, however, -the same methods have in
-many: 1nstances been continued for use in other matters, such as corruptlon
or currency offences as in Uruguay or for common law suspects, as in Brazil.

'8, Arbitrary Arvests and Ill-Treatment Resulting From Other Violation. .
Arbitrary arrest and detention, as well as torture and other ill-treatment,
may be encouraged or-at least permitted to continue by the non-énforcement of
the many.other rights listed in the’preambie of Sub- Commlss1on Resolutlon 7
(XXVII) ‘as.discussed in the follow1hg secticons., )

c. The nght to be Informed of the Reaoo1 or Grounds of the Arrest or
Detention. S » R o .

1. :Défention as Tofture, :A persop-arrested or detained without knowihg:tﬁé
reasons already suffers a certain psychologlcal tortureq

E One former detalnee has-, descrabed thm effect of detentlon w1thout an ex~
planatlon as follows: T

"Slavery and colonlallsm are certalnlv faw lesser ev1ls than detentlons
" butfew, reallse this. The sense of being forgotten is overwhelming. . Once
inside a detainee has not the hogglccf idea as to when he would be releasedY
Bernard Malamud desc“lbes thn Feeling of & detainoe very well in his book
- "The Fixer" ’ D e o DR
' YThus the days went by° Fach day wont by ﬂlononE It crawled like a.
Sdying thlﬁg.' Sometlmes, if he tﬁought hout it, three days went by, but
'+ the thikg was ‘the same as the first. It was the first day because he-
””could Hot” say that three 31ngle days . couuted, came to something they did
“not come to 1f they were hot counted. One day crawled:by. . Then one day.
""Then ‘one day Never three,_ Nor five or sevmﬂ._.”here was no such thing
ag a week if there was no end to his time in prison. If he were in Siberia
serving twenty years at hard labour, a week might mean something. It
would be twenty years less a week. But for a man who might be in prison
for countless days, there were only first days following one another.
The third was the first, the fourth was the first, the seventy flrst was,
the first. The first was the three thousandth®. o e

2. i No Provisions for Notice. Yet many detention laws expressly provide that
a person may be detained for years without being told the reasons or grounds.

(16) Report on Police Repression ... in Brazil (ICJ, 1970)
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For-example, the Rhodesian' Law and Order Malntenance Act permits’ restrict-
ion for up to fifteen years. No court can require the Minister who issues the
order to divulge his reasons if he chooses not to do so.

3. Notice Provisions Not Applicable to Certain Offences. In”othef caseé;'
the arrest and detention laws contain specific legal guarantees such as the -
right to be informed of reasons or grounds, butthose provisions are expressly
made not applicable:to "o fénces against the security of the state”, or "subver—
sion''; with:thése ‘offences being’ broadly deflned

In Equatorial Guinea, for example, the new Constltutlon of 1973 prov1des
in Artiele 3. that no one is to be detalned except by a competent authorlty
undepr laws:in' force at the time of the offence and’ subject to the formalities
and guarantees established by law. The next article states, however, that
this: does-not apply-to perSons accased of offences agalnst the securlty of
the state or subversion.’

The new Constitution of Pakistan requires in Article 10:that any- - law pro-
viding for preventive detention must contain safeguards 1nclud1na “the ob11~
‘gation ‘to inform the detainee of the grounds for detention w1th1n ohe weeks
But thesé safeguards were suspended by an order of the Pre51dent made ‘on
August 15, 1973, the day after thé new Cénstitution came'into’ ‘forcé. ~Action
taken under the emergency powers was largely directed to suppressing internal
opposition rather than to preparations to meet an external threat,_(lg)

4, Notice Provisions Not Applied. In many cases, the law does Pequire that
every detained or arr rested person be informed of the grounds, but as there is
no- means : of enforcement the requlrement is not carrled ouf 1n practlce.. '

S

For example, in Uganda the Detention Decree (No. 15 of 1971) provided a
number ‘of important safeguards, including & requirement that the government
specify the grounds on which the detention is based in a detailed statement
within thirty days of the detention order. But in.fact, this and the other
safeguards have been ignored The armed forces have been.allowed Eo ?rnest

;_aﬁd detaln political suspects with no ]UdlClal control in. effect '

In Indla, however, the detention laws Drov1de that the grounds for the de-
tention must be disclosed to the detainee ordinarily within five days or, in
exceptional circumstances and for reasons to be recorded in writing, not later
than 15 days. after the detentinn. These safeguards are in practice applleda
Furthermore, xhe Supreme Court5 in a number of cases, has enforced :strict -
istandards in respect of precision 1n statlna the yrounds of detention .and the
.relevance and sufflclency of each and every one, of the. grounds alleged-for

each detention. Whe these standards are. not net the Court has ordered the
detainee’ s release 10) :

(17) IcJ REVIEW No. 13 (December 1974), p. 10
(18) ICJ REVIEW No. 11 (December 1973), p.' 6

(19) Violations of Human Rights and the Rule of Law in Ug anda and Sup;gement
(17 study, 187%) . . o , -

(20) ICJ REVIEW No, 13 (December 197w), P- 13 :
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5. Delayed Notice. It should be pointed out that the timing of the notice
of the grounds for arrest -and detention -is- also 1mportant. -
In Indone51a, some forty persons were . detalneo after ant1 Japanese rlots

in January, 1974; vepry few knew of the charges against tbem, and most avre

© . stdill so detalned. The first ‘among them to have been brought to .trial,
Hariman Siregar, was not even told of the charges until the opening day of
his trlal that is, after over s1x months of detsntlon. ghese ‘charges were

__wserlous, however, and resulted in a 31x year Sentence B R

‘_ﬁﬁ, The nght to be Brought Promptly Before a Court and to Have a Trlal
' Within a Reasonable Tlme.

1.- 'Mass Arrests and'Prompt Court Appearance. Delays in bringing detainees
_ to court.or to trial -are partlcularly llkely to result when largé numbérs -are
;arrested and detalned° If any of them are 111epally detalned then the delays
“in turn aggravate the problem of arbltrary arrest’ and detention; and if“tHe
.prisons are not prepared for such 1arge numbers, the cases of iIl- treatment
..are bound to increase with the delajs. This of course lengthens ‘the time“in
;custody of. persons wrongly or 1lle gally - detalned “In addltlon, oUCh overh'
1;crowd1ng is a ma]or cause of 111 treatment in prlsonsr‘ G

‘ Indlan authorltles in 1@74 announced that “the! totalr prlson populatlon of
. West Bengal was 25,000 of whom 17,500 were " awaltlng trlal, - THéy admltted

f:that condltlons were unsanltary and overcrowded although they denled alle—

. gations ofptorture.

T TR e 00 - ,_fr .

'In Tanzania, a former detainee reports, "Herely being remanded’ in" clsto-
dy is enough to bring about a complete change in the life of the person;
for remand in Tanzania even for a petty offence such as pickpocketing or

:;quarrelllng in public may last_for as long as six months to a year or more.

'fThere was a man /1n our pPlSOH/ accused of homicide who after three years

" of remand had pot so fed up that he agreed to pléad” gullty “tora’ crlme he
had never committed. He just wanted to sees the matter-ending oné way or
‘the other. He got a.six year sentence. The time you spend 1n remand how-
ever long is never taken into conslderatlon ’ SRR -

. - In Indonesia, referring to the 5000, out of over 55,000 detained since
.1965 .who are scheduled to be brought to thial eventually, the" Attorney-
. nGeneral remarked durlng a speech in 1971: ‘"In the: 6 years 31nce 1965, we'
. have tried about 200 people .o« that is a rate of 30 a year.; At th1s rate,
it W1ll take us 150 years to try 5000 peopte. of course thik" 1s ‘not’ p0351—
ble.. A few months ago, the Ministry of Justlce annodrced that 1t wgs app01nt-
ing 500 new judges. These judges can’ help speed up’ tne trlals
1975, the number of these persons tried has reached 700, It is" 11kely that
.. many of the others have.already served more time in prison than any future
4ﬁ_sentence vould flx, Yet there has been no 1ndlcatlon by the goVernment that
it has considered relea51ng these persons to reduce the congestlon 1n the "
prisons and in the courts. '

(21) Observer s Report -on the Detentlon and Trial of Harlman Slrepar, (ICJ
© 21974, unpublished).’ - ' Co e S T R

(22) ICJ REVIEW No. 13 (December 1974)9 p. 13

(23) Speech by Indone51an Attorney—General to - Djakarta Forelgn Press Corres-
-pondents- Club, 20 :September 1971 . : S
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2. Prompt Court Appearance to Prevent Ill-Treatment. Deieys in bringing a
detainee before a court can have a direct effect on the 1nc1dence of torture
and other -mistreatment- durlng 1nvest1gatlon. o

An Internatlonal Commission of Jurists mission to Uruguay in 1974 reported

~ "The general view among defence lawyers is tfat almost all persons detalned in
military barracks and some of those detained in police stations are still
being severely ill-treated either during or as a preliminary to interrogations
e+ "The authorities told us that very strict instructions had been issued
to all units forbidding any form of ill-treatment ... The military Judges of
Instruction said that hundreds of complaints of torture had been made to them,
but they had not found a single case proved ...
"By contrast, the President of the Supreme Court pointed out to us that this
“'was not a new problem in the civil jurisdiction. It was not 1nfrequent for
a Civil Judge of Instruction to flnd a case proved agalnst the pollce of il11-
'=7treatment durlng interrogation. He explalned that when the Judge .of Instruc-
tion received a complalnt he had the complainant immediately examlned by a
_doctor, and 1f the examlnatlon showed signs corroboratlng the complaint, “the
‘Judge would"® act upon’ it accordlngly. It appeared to us noteworthy that there
is this dlscrepancy between the flndlngs of the c1v111an and military, Judges
of Instruction, We think the most likely explanation is that in the civilian
. jurlsdlctlon defendants are brought before the Judge of Instructiom within
‘a8 hours (in accordance with Article 16 of the.Constitution) whemn signs of
any 111-treatment are llkely to be still v1s1ble.‘f We are assured by ‘defence
lawyers ‘that in the military jurisdiction the normal perlod of delay before
a person is brought before a military Judge of Instruction is now 2 to 3 months
(prev1ously 13 was 5 to 6 months), and sometlmes the delay 1s con51derably
'greater"

E."ﬂfThe Right to Communicate with'Legal Counsel; the Right to be Tried in His
‘Presence, and ‘to Defend Hlmself in Person or through Legal Asslstance of
‘Hls Own Ch0031ng.

1. Counsel Prohibited. Sometimes, especially in mllltary procedures, the
right to counsel is entirely excluded.

“In Uganda, an “accused brought before a military tribunal is not represented
by counsel. Slnce 1873, the military tribunal has jurlsdlctlon to try any
person accused’ of a capital offence. The absence of counsel permits an acce-
lerated trial of Dersons seen to be threats to security; President Amin has
_remarked’ that "the Military Tribunal takes a very short time to try anybody

- and-bases its judgment on truth only”. ‘Many have been sentenced to death.
: }under these procedures

2. " Counsel Restricted. Often, counsel is permitted, although subject to se-
vere restrictions, which may have an effect on the conduct of the tr1a1 or the
treatment of the detainee.

Persons charged under subversion laws in Indonesia are permitted limited-
access to lawyers, . -‘The student leader Hariman Siregar was tried in August,
1974, after 6 months of detention, but did not see his defence coumsel until

(2u) Report of MlSSlOH to Uruguav and Supplement (1cyg, 1974)

(25) Violatlons of Human Rights and the Rule .of Law .in Uganda and oupplement
(ICcJ Study, 1974)
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 the first day of the trlal and only saw them on two occaslons between the
first day and ‘the acjourned hearlnp twelve. days . later. Yet this trial:was
'?*apparently conducted as ? model to. outs1de observers of the admlnlstratlon
“of justice in Indonesia. :
The students trled'in mllltary courts under emergency decrees in. South
" Korea in 1974 were ahle’ to have only aDOPadlC visits from their lawyers -and
“ﬁ'Were Stherwise held 1ncomun¢cado. All of them alleged,that they had been
' tortured 1nto g1v1ng confe551ons durlng that time. R R

In’ Uruguay, an ICJ mission in 1974 found that polltlcal suspects arrested
lby the‘armed forces are taken to the mllltary barracks of the arrestlng unit
--where "they are 1nvest1gated ‘It is during this first stage that ill-treat-
" ment:most frequently occurs. * However, the detalnee has no access to a lawyer
‘during this time nor during the Pre~Sumario before the military Judge: of
Instruction, at which he is asked if he confirms h1s statement made to.the
first invéstigation judge.' If he is indicted, then he is asked to name his
“lawyer or seléct one from a roster. But he will not see the ‘lawyer until
“the: Sumarlo, also before the mllltary Judge of Instructlon. . This stage
begins by the defendant being brought before the Judge. and asked in the.:
presence of his lawyer (but before he has been able to consult with hlm)
whether he confirms or wishes to rectify his statement previously made to
the Judge. Usually he confirms his statement, but afterwards tells his
lawyer it is-untrue, and that it was made as ‘a result of torture.- When
asked why he did not rectify it, he says that he has to go back to the
barracks where ‘he received the torture and that he has been warned that he
“"will recelve more 1f he doe° not conflrm h1s statement before “the Judge (28)

3. Interference with Defence. The rlvht to communlcate with and be rapre-
sented by counsel may be” effectlvely ‘vestricted by * arra551ng “the defendants
or their lawyers.

In Uruguay, espec1ally since the assass1nat10n of the mllltary attache in
“-Paris in 1974, defence 1aWyers are. belng hampered in the conduct of their
defence. Professional secrecy is. V1olated . their 1nterv1ews with their.
clients have been -conducted under survelllance and at times recorded some
“detainees have had their visits from th61P lawyers suspended. .. In proceed-
“ings ‘before the milltary trlbunals. the Judge of Instructlon often recelves
and  acts upon’ a’secret report on the case from ‘the securlty 1ntelllgence.
- authorities (the Defence Informatlon Serv1ce) whlch the defence lawyer. is
unable to-see or reply to (29 :

A Ugandan testifies that, ”Lawyers in prlvate practlce ‘o can no 1onger
;«conduct thelr defence as they plan or wouid have planned.. A defence counsel
“~could be in'serious trouble, notably with the Public Safety Unit (PSU), if

he successfully ‘defended an alleged criminal.

(26) Observer's Report on the Detentlon and Trial of ‘Hariman Slregar, (1QJ;_
- 1974, unpublished) ” ’

(27) william J. Butler, "Political Repression in South Korea oee 197HTTICT
- REVIEW. No. .13 . (December 1074), p. 38 i v,_;t‘" S

(28) Report of M1s51on to Urupuay and Supplement (ICJ’ i974)l
(29) Id. ' P R T S
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"To substantiate this, let me recall an incident relating to Mr. Samson. Ddungu,
a formér Président of the UgandaGulde Post and & bu31nessman.. Durlng the allo-

. cation of' bu31nesses left behind by exPelled As1ans, he had acquired a cinema
i together with an army man. “This man later ﬂlleged that Ddunau had stolen

50,000 shillings from the business.
"Mr Ddungu was arrested by the PSU and taken .to court for theft. He engaged
the services of a Kampala lawyer, Mr. Enos Ssebunnva, who defended him and se-

"+ cured ‘his acqulttal whereupon Senior Superlntendent All Tow1111, then head
“of the' PSU, and’ hlS men attempted to arrest Ddungu in the court. The Magis-

trate warned that the acquitted man should not be arrested in the court.
"When his lawyer Ssebunnya left the court, he was arrested and taken to Naguru

" prison where, for some days he was interropated as to why he had. defended cri-

R“mlnals. The advocate was badly tortured and beaten up.  The Uganda Law Society
”'protested strongly to the Attorney General. Eventually, M. Ssebunnya  was re-

leased w1th serious brulses° Reallslng he would eventually be arrested: and
killed, he has since fled Uganda,

"Meanwhlle,vln Buganda Road court in the centre of Kampala, when Ddungu left
the court, he was chased and fire was opened against hlm.. He hld in. the;near-

-by YWCA hoétel from where he was’ pulled and shot dead.} Uhen such things- happen,

Fl

many- people who are taken to court _these days prefer helnp sent to prlson even
if they are found 1nnocent. Otherw1se they cannot survive' N

The nght not 6 be Compelled to Testlfy,agalnst Hlmself or-to Confess
HlS Gullt. : e S

SR .

‘As already 1llustrated in Sectlon B above, torture, or "Interrogatlon in

'depth”, is often uséd to obtain confessions. Judicial procedure sometimes per-

mit the use of these confessions 1n court and thus fall to protect the right
not to be compelled to confess one s gullt and even’ encourage the use of tor-
ture in’ 1nvest1gatlon.' g

Under procedures used in Uruguay, defendsnts often confirm false confessions

¢ in’ court. ’uut at least one Urupuayan mllltary Judge of Instruction, according

to his own admission, would act upon a confesslon denied before him if he dis-

,-belleved the defendant’s denial.. Thls is clearly. in-conflict with Article 435
" of the Code ‘of Mllltary Penal Procedure which says. that a confession has no

" legal effect unless it is made beFore, the competent . Judge in the- preéence of
“his’ defender._ Furthermore, this Article also requires that the existence of

the offence be Droved by’ other ev1dence and. that the confession be; consistent
with the facts and circumstances of the offence. _According to many defence
lawyers, the military Judges frequently convict upon a confession in the ab-
sence of any other evidence. It should be pointed out.that not all-of the mi-

P'flltary Judges of Instructlon are quallfled lawyers.. In 1974, when the’ Inter-
"natlonal Comm1381on of Jurists conducted its mission to Uruguay, it found that

only one- ‘of the six was a lawyer.. (All, however3 were officers: or retired
officers of the armed forces). (31)

In many cases in Chile it is. reported .that Counc1ls of. War have: conV1cted
on the basis of confessions made in interrogation centres, which were:denied

(30) Vlolatlons of Human R;g‘ts and the Rule of Law in Uganda -and Supplement

(TT Study, 1974)

(31) Report of M1ss1on to Uruguay and Supplement (ICJ 1974)
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before the Fiscal as having been extracted under ‘torture, or where there was
no other evidence against the .accused apart from his confession. This is
in violation of Article 509 of the Code of Penal Procedure which prov1des
that a confession shall not be admissible unless (1) it is made before the

. Judge of Instruction (or Fiscal in ‘the mllltary 'system), (2) it is made
freely and. consciously, (2) the confession:is possible and plau31ble con51-

ederlng,the personal.circumstances of the’ dccused, and (4) the, fact of . the.
crime, is_ proved by other evidence and the- confe551on is con51stent w1th that
ev1dence. ‘Article- 511 provides that if the'defendant wants to retract his.

,hconfe831on made -before. the Judge of Instruction (or Fiscal) underp Artlcle 5609,
he’ w111 .not be heard unless he proves "unequlvocally" that there was, error,
pressure, or that he was not in the free possession of his reason. Thls is,
of course, a very heavy burden for the defendant to discharge, particularly
when it is remembered that the Fiscal is the prosecutor before the Council

_ of War. . Moreover, the 'Councils of War will usually not allow the defendant
to testify that he has been tortured and defence lawyers who have alleged
it have been- ordered from the court ?nd in at least one case the lawyer
was banned from further practice.

G. The Right to Examine, or Have Examined, the. Witnesses;Against Him and
to Obtain the Attendance and Examination of Witnesses on, Hls Behalf
under the same. Condltlons .as Wltnesses apalnst Him.

1. Wltnesses to Refute Forced Conf9531on." The obtaining of confe551ons by

&1torture and the subsequent usefulness of the confess1ons in. court can be

supported by denial of the rlght to examine w1tnesses.

Flftyfflve personsvwere trled 1ast“year in Korea, following'student de-
monstrations, in three groups in three separate military courts. In all
of the cases. the defendants requested witnesses on their behalf; in all
cases. such w1tnesses were prejected by the courts on the ground that the de-
fendants had confessed.. On the other hand the judges allowed several wit-
nesses. for the prosecutlon

2. Wltnesses on Arrest and Detenton Incidents. The testimony'of the arrest-
ing . or detaining officials may be vital to the defence, ‘especially when a con-
fession is presented in ‘court;. this: may be difficult to obtain when the m111—-
tary or. pollce authorities ‘have been given a great deal of power independent
of eéffective judicial control.

Members of the ‘Uganda Judiciary, 1n a memorandum to Pre31deht Am1n have « -
_charged that:"members of the Security Forces turn up in court and demand
that :someone be sent to jail, or that someone be prosecuted. Very often - .
,member* of the:Security Forces, when called to give evidence, fail to turn. - -
up. and no explanations are given. At times when they do turn up they refuse -
to answer questions put to them". The group suggested that improvements be
made in the educational system of the military to eliminate the fack of
adequate knowledge of the court system” (3”)

(32) Final Report of Mlsson to Chlle to Study the Legal System and the
Protection of Human Rights (ICJ, 1974) .

(33) William.J. Butler,;“Polltlcal Repressxon 1n %outh Korea cue 1974‘, ICJ
REVIEW No. 13 (December 1974), p. 38

(34) Violations of Human Rights and the Rule of Law in Uganda and Supplement
5-3186
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“H The Right to a ‘Fair and PUbllC Hearlng by an Independent and Impartlal
- Tribunal.

1. Interference with Independent Judiciary. In many cases pérsons are 'held

in detention for years with no hearing and with no plans for a'heéﬁin&'eVef

announced. In those cases wheve detainees are-brought before & trlbunal ‘a ju-

dlclany wblch for many reasons does not feel itself to be 1ndependent is llkely

to-hesitate to administer justice fairly or may even be physically prevented

- from eXerc151ng its dutles. If detained persons are to receive fair treatment
in the’ courts, the judiciary must be independent, and this: 1ndependénce must be

respected Dy the executlve, '

An exfreme example of 1nterference w1th judicial 1ndepsndence was thn ‘ab-
ductlon of +he Chlef JUQthu of Uganda, Benedicto Kiwanuka, - from hlS chambers
' Lmbers of the army on September 21, 1972, : : :

KlwdﬁLKa had made séveral rulings against the government in the weeks’ before
he w5~ abducted. On August 28, 1972, one month.before he was’arrested, he
granted bail to a man, warning "As I have said in many cases the police should
wake up and start to realise the importance of a citizen's freedom. Men
should not be %31d in custody longer than is absolutely necessary
"Om. Sept"ﬁber 8, Chief Justice Kiwanuka. .granted an: application . for a wrlt of
habeas:-toiopus for a dalalned BPltlSh busmessmanb Mr. Donald. Stewart. - In
issuing the order requiping the Attorney-General and the officer in charge
Makindye Mllltary Prison, to appear, the Chief Justice sated: 'There was a prima
facie case of ‘wrongful detenulon that is required in a case of this kind™. -
He added: "The military forces of this country have no powers of arrest of any
kind whatsoever”. (President Amin subsequsntly signed a Decree on October 4,
1972, which “etreqctlveiy granted broad. Dowers -of ‘arrest To the mllltary
fOPCOa)“’:" e
Sinse’ the Chlef Juselce S dlsappearance, dC”OPdlﬂH +to-one Ugandan, the entire
lega 1 ccmmqnlty "has been left to operate under great fear and. dlfflculty.‘
The Uganda Judiciany is no. longer independent end judges and maglstrates are
véry cautious about maklng legal rulings which may hurt the Covernment's in-
terasis ... The magistrates are also cautious about acquitting men accused of
serious crimes, even if the men are innocen:!. - The extensioh of’the“ﬁuris-
diction of the military trlbunalu has also affected the impartiality and' fair-
ness. of hearlugs for, _many detainees.. .The military tribunals a&re' known to sen-
tence mggg pewsons "to death after OUle trials lacklnp basie judlClal guaran-'
tees, : S :

2. Judicial Investigation of Torture Allepstions. In. situations where tor-
tureoccubs as -a systematlc practhP it is a]most unknown for courts to conduct
thorough™ 1nvest1gatlons 1nto allezratlonc of its occurrence.. . Judges: with the °
1ndependehce ‘and courage to COnduct such inquiries can be effectlve in stopping
tortureée’ and preventlng 1ts furthe occurrence ; otherwise they JnV1te its con~
tinued- Uaea. - o : . ; '

At a trial in Greece in 1972, the two defendants, Minis and Pantelakis,
submitted to the court detailed reports on tortures they had undergone (parts
of these reports are mentioned in Section B above). One of them also iden-
tified a torturer present at the trial. The prealdlng judge cut them off

(35) Violations of HUmmn nghts and the Rule of Law -in Uganda and Supglement
(ICJ -Study, 1974
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each time they repeated their allegations, and none of their reports were
made the object of an investigation. The Internatonal Commission of Jurists'
observer at the trial saidi hThe judges in this case were in effect accom-
pllces in torture . (36

I. The Right to be Presured Innocent until Proved Guilty acording to Law.

1. ' Presumption Resulting in Long Detention. For many detainees, a presump-
tion of guilt means detehtiofi for years on that basis alone, espec1ally when
judiecial and adiinistrative procedures are such that their appearance before

a trlbunal may be entirely excluded or 1ndef1n1tely delayed or a mere formallty.

“In: Indonesia, the govérnment has stated that thousands of its detalnees
are known to be guilty, although they will never be brought to trial for
lack of evidence. They have been in prison since 1965-66. An example is
Mr. Oei Tjoe Tat, an Indonesian lawyer and former minister. When the army
seized power on March 11, 1966, Mr. Oei was arrested and detained with ten
other ministers in a military camp. During his years of detention his case
has been examined by three different 1nterrogatlon teams, comprising mllltary
and civilian prosecution authorities. In each case the conclusion was that
theére was insufficiént evidence on which to charge him with any offence.r'
Mr.) ‘Oei has not, however, been released nor has he been permltted to go 1nto
exile abroad (37) '

2, Presumption Resulting in Ill-Treatment. A presumption of guilt may
dlrectly affect the treatment a detainee recelves.

A mission for the International Commission of Jurlsts to Uruguay v151ted
the "Libértad™ military prison near Montevidec ~during 1974, It was’ qulte
apparent that’ prisoners, though still being proceqsed ‘were sub]edted to a
strict regime of punishment. ‘Indeed, during the conversations the mission .
had with the prison staff, their guilt seemed to be taken for granted. ‘Those
who benefited from a laxer regime, in hutments rather than in the cell black,
did so 51mply because they were considered to present less of a danger to
securlty, not because thelr guilt was 1n doubt

J.”" " The Right not to be Held Guilty of any Criminal Offence on Account of
any Act or Omission which did not constitute a Criminal Offence, under
National or Internatbnal Law, at the time when it was committed,and
not to Get a heavier Penalty than the one that was applicable at the
time when the Criminal Offence was committed.

Retroactive punishment is sometimes used to control political activity
after a change in regimes, and may then result in the detention, often arbi-
trary, of large numbers of persons long after the period of crisis has passed;
it may also encourage the ill-treatment of political opponents.

(36) The Trial of Anastasios Minis and Stephanos Pantelakis: Report of the
Observer (ICJ, 1973)

(37) ICJ REVIEW No. 13 (December 1974), p. 16 e e e

- (38) Report of Mission to Uruguay and Supplement (ICJ, 1974)

o
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tion for several months°

On September 11 and 12, 1973 '
of the University of Chlle, Osornoy Professor Luis. Freddy Sllva Contreras,;
General Secretary of the UnlverS1ty and- 10 students of the same unlverslty .

Many of them are. sﬁ iﬂln custody.

blneros Osorno),n_ ! | dsProfessors ‘Vega Anael and Sllva Contreras to 15°
years, and the loﬁstudents to 3 years 1mprlsonment. :The defence advocate
(de: turno) p01nted out the error in ‘his written defence and in a subm1331on
to the rev1ew1ng authorlty._’Nevertheless the sentences were conflrmed.
There 'is- no means of appeallng agalnst this. erroneous: sentence. There' are
reports of . ‘Many other 'similar cases,: lncludlng éven cases of death penaltles
for offences’ ‘committed: before the proclamatlon of;Tpstate of war, although
‘no death penalty was appllcable at the ‘time of the offence.n(39

(S

K. The Rtght to Equal Protectlon of the Law, w1thout any D1scr1m1nat10n.

A general pattern of dlscrlmlnatory laws often results~;n the 1nternment
and subsequent 'ill-treatment of many members of the dlaﬁavoured group, and in
addition the laws relating particularly to detentlon and 1mprlsonment dany those
persons many of the rights dlSCUSSQd above. e i

The web of dlscrlmlnatory'laws in South Africa and Southern Rhode51a have
in fact put a-very large number of Africans in prison after sentence or. in
detention without trial. The relevant laws and procedures as well as the re-
sulting torture and ill-treatment are well documented in many United Nations
publications, such as the latest report of the Ad Hoc Worklng Croup of Experts
to the Human Rlahts Commission in UN Document E/CN. 4/1159

(39) Final Report of Mission to/Chile to Study the legal Systemvend the Protection
of Human Rikhts (ICJ, 1974) A :
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PART 1II

SUGGESTED MEASURES TO ENSURE THE ENJOYMENT OF THE HUMAN RIGHTS
OF ALL PERSONS SUBJECTED TO ANY FORM OF DETENTION OR IMPRISONMENT

A, Emergency laws, relating to arrest and detention powers and to judicial
procedures, should be limited to the duration of the emergency and should apply
only to the extent strictly required by the exigencies of the situation. A
government should be encouraged to review its emergency laws and to return as
soon as possible to a full system of civilian justice in which all civilians
suspected of offences against the security of the state will be subject to
civil process.

B. Countries with large numbers of untried prisoners should be encouraged
and aided to

- release those who have already been detained sufficient time to have
"purged" their alleged offence;

- release those against whom there is no or not sufficient evidence;

- reintegrate prisoners in society rather than nourish resentment;

- announce a definite programme for handling the untried prisoners;

- permit exile, or at least provide decent conditions subject to interna-
tional inspections, for those political prisoners still considered too
dangerous to be set free in their own country.

C.. Certain basic legal safeguards should be provided for and applied at all
times.  Annex-A contains suggested judicial and administrative practices and
procedures which, if adopted, could effectively protect the rights of persons
subjected to detention and imprisonment. The procedures are presented as pro-
posed amendments to the Standard Minimum Rules for the Treatment of Prisoners
in a document which the International Commission of Jurists has submitted to
the 5th py Congress on the Prevention of Crime and Treatment of Offenders.

D.  Codes of conduct for police and persons in the medical profession should
be established and disseminated, as requested in General Assembly Resolution
3218 (XXIX), aimed at the prevention of torture and other violations of pri-
soners' and detainees' rights. Lawyers and their professional associations
should also be aware of their professional obligations in this matter and
should be prepared to support other lawyers who are victimized or penalized
for fulfilling these obligations.

E. Strong administrative action supported at the highest levels is needed to

prevent abuses of prisoners' and detainees' rights, with disciplinary action
taken against all offenders.

Geneva, May 31, 1975 ‘ Niall MacDermot
Secretary-General
International Commission of Jurists

Annex PR
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