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I N T R 0 D U C T I 0 N 

In response to Resolution 7 (XXVII) (of the Sub-Commission on Prevention 
of Discrimination and Protection of Hinorities), the International Commission 
of Jurists submits the attached summary of developments in the field of the 
human rights of persons subjected to any form of detention or imprisonment. 

The object of this material is not to suggest naterial for findings as 
to whether or not the rights of detainees and prisoners are being or have 
been violated in any particular country. Rather, the aim is to aid the Sub
Commission in determining the patterns of violations that have developed in 
several countries and the conditions which permit such violations, with a 
view to recommending measures which would prevent their occurrence. 

Information compiled by the International Commission of Jurists in re
cent years shows that the most frequently violated rights of detained per
sons are in fact those listed in the preamble of Sub-Commission Resolution 7 
(XXVII). In Part I we draw attention to certain problems relating to the 
enjoyment of these rights which, according to our files, seem to arise re
peatedly in many countries in all regions and under all regimes. Examples 
are provided, but they are only illustrative and in no way indicate that 
only in those countries are such problems known to occur. Some of the situ
ations mentioned have changed considerably and the practices described have 
ceased in those places; however, such information about the recent past can 
be of assistance in determining what measures could correct or prevent simi
lar occurrences today and in the future. 

Part II contains suggested measures ~-.hich the Sub-Commission may wish 
to consider in connection with these materials. Included are proposals for 
judicial and administrative procedures which, if adopted,might help to pre
vent the occurrence of torture and other violations of detainees' and pri
soners' rights; these proposals have also been submitted to the Fifth U.N. 
Congress on Prevention of Crime and Treatment of Offenders. 

Further details on questions discussed below can be made available by 
the International Commission of Jurists; in particular, documents mentioned 

~ in the footnotes contain much relevant information. 
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P A R T I 

:. ; ':' ' . '('·: ... 
·· · · · PROBLEHS RELATlNG ·TO THE HU!1MT, ~B:+GI;ITS {)F PERSONS 

SUBJECTED tb ANY FORM OF DETEtn!Otl OR INPRISONBENT 

A.. The. Right not to b_e SUbjected~.t:a A~rest or Detenti?n Arbitraril:( 

1. Mass arrests and detentions. Violent upheaval and attempted or success
ful coups d 9 ~tat have leo to mas.s arbitrary arrests. and detentions in a great 
many countries •. · If intolerable overcrowding and delays i~ ]udic:ial'-process.:. 
ing are to be avoided, the. only sqlut;ion in such situations is mass r~lease .• 
This. is often not done, however, and even .where it is, there may' nevti!rt:he·iess 
remain hundreds or even th01.\S<3,pds of persons ~-n deten~ion after the' "mass re
lease11 • 

. , Indonesia may have the largest n~mber of ~_arbitrarily detained persons, 
aithough of coul:'se the countl:'y 's pooulation is also very nigh. Beti-ii:len 
20.0,'000 and 250,000 pi'_isonel:'S were ~rre.sted by the al:'my in 'Indonesia i11 

.. ; .. 196.5-:66, following an attempted coup,' On,lfa. fe1.,r o~ those _de:t~ined too)< 
, .,any part in planning c)r carrying out the murder of the· six genera;ls which 

. ~cc.ompanied the attempted. coup or in later a_rmed r~sistance .- _· The.· othe:rs 
.. were arres.ted because 9f .'their alleged support for the_<c'omtnliid.st• :Party. 

(PKI) ,. which was in. fa~t n~t proscribed until several .mon·t118 afte.r 'th~ 
coup.. Th~ d.e-tentiori was an arbitrary proceeding by ·• ipcai 'military com

_.m,ande,rs, and .. a high pr~portion of the prison~rs may have> had on"Iy the most 
marginal association with t;he PKI or. its supportinp; 'tf.ade· un'ian·.~ cUltural 
.and st.udent oZ..gan.isations. ·· Notmore than about 70b have b~en brought to 
tpial. ·. T:h.~ gove!'Tlment 'a,dmits that it has evidence ~gaihst only snme'·s.,ooo. 

The others', it says, arE! either 'lsuspects'1 whO are .Merely in need of ~eha
bilitation and will never be tried, or else ar.e 11traftors 11 who must be de
tained althougl:l there is .not enough evipente .t6>])ring them before a co.urt. 
Today in ·Indon~sia, at lea~t35,000, andpossiblyasm,any as 55~ooo-_pet:-.s.ons 
(no official figures are ·pUblished) are .still ~etaine:d by the' ·a~my ~itf?e 
1966, and t~e arrests coptinue. After ant.i~Japarie'se riots in January ''1974, 
approximately B5Q mo're persons were arrested. Mqst were \~~leased wi th:in a 
few .weeks, but 42. r~m~ined~ und.er a law 'per6itt'irig detent•ion w{tl19.ut · 

.cha+'gE! for 1,1,p to one year. No're th<m, one year later,: only' 'eleve'fi'-'of these 
have))e.en released. Only one ci~ two. have been ch~rg~'d <!rid tri~d. · ( 1) ' 

' ' .• ·:·'t -· .. , --

Similar mass arrests have occurred in many o~her cquntries; -~ntlu4illg 
Cuba, Sri Lanka, Bangladesh and Chile. 

In Bangladesh, the government statec:fthat as of October 1972,"'4:2,000 . 
persons had been arrested as suspected collaborators under the Bangladesh 

. Collaborators (Special Tr:j_bunal) .Order .1972. It \oJ"as believed that, except 
'for so~e,.,2 ,ooo of the~e, there was no or no suffici~nt eviderice to bring 

' .... ~ . -· 

(1) ICJ F.EVIEH No. 10 (June 1973), p. 15; IC,J REVIElv No. 13 .(December' 1974), 
.p. ],.6; Speech by Indonesian Attorney-General to Jakarta Foreign Press 

· t· Correspondents Ciub, SepteTI'her 20, 1971; · Obsel:'ver 9s Report on the ne..: 
tention and Trial of I-lariman Siregar (ICJ, 1974, unpublished). 

-:1·. 
.J, 

. . '• 
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them to court. The detention was designed to prevent wholesale reprisals 
for the crimes that had been committed against the population. After time 
had elapsed,however, the Bangladesh government decided to release under 
amnesty all those Leld or convicted under the Collaborators ( 3pecial Tribu
nal) Order~ except for those chm~ged tvith murder~ rape or arson. 

Similar mass releases were ordered in Sri Lanka, tvhere_large numbers of 
susped:ed ":Persons had been interned during a period of emergency in 1971. 

(2) 

~ 2. Lack of Judl.d.al' Control ovel;' A:r.rest an:d ·Detenti:on Practices . . j-.-----· 

(a) Where a: g6vefmtient has delegated broad authority to the military. 'or 
spec:±a.l pollce" forces' withoui;: judicial control, large numb~~s. of persons 
have :ofter:i 'been arreste'd. and deta'ined arbitrarily.· .. , 

From th~ very early stages of his administration, President Amin_ of 
Ugarleia has~ pla'ceci almost total reliance on the mili:tary for maintaining laH 
2i~'ct'·qrder.· :The Armed Forces Potver of Arrest IJecr:ee (No.· 13 of 1971) ex
tends very broad pOI•lers of arrest to all the security forces.' It states 
that .n~ soidier or a prison officer may' l~i tho~t 'an or.der from a c~U:rt and 
without•'' a• 'warrant' arrest any person _whom he suspects on reasonable grounds 
d:f havirig _committed or being about to commit any of the following offences: 
an 'offen'cti 'against the person; an offence relating to property; . or mali
cious m·Jury tc property!".. The granting of these powe_rs. of ~rrest to t;he 
armed forces was the signal for unleashing a systern of arbitrary repression 
by the army." As' one former Ugandan minister wr~tes, ijinternal repression 

· :bec~me the ·rt.tie· of the day. Officers and men of the Uganda Army and Air 
Force put themsel.ves above _the law. They can arrest and.· detai-p· anyone 'as 
they wish ••• Th~· in:dividuai has no remedy for whatevet suffering :or _i~dig
nity that inay be caused to him by the mighty army. The._poliCe. have heen 

,;rend.e:red powerless in dealing tv'i th ordinary cases of as~sal!it by 'members of 
: 'the armed forces against civilians.~~ The: Detent{on. Decree . (Ne,. 1.5 of' 19 71) 
"\i11~ws detention' by a;r'med forces or police officers of a;{y''perscin wtio 'c'<:m-
. ducts himself in a manneri dangerous to peace .and. good order,. 'who end~avours 
to exCite enini ty between~ the people of Ugand~ and th~ government~. or wh'o 
intrigues against the lawful authoi>ity of the government .. The '_safegua~ds 
provided by the lat-J ~ such as iimi tation on. the duration of deten'don. and 
app.ointrnent of a revietv coinini ttee· to hear the cas'es, have never been imple
mented. The ma:!>s arrests and killings of the Langi ahd Acholi tribes in 
July 1971, are an example of the actions which have been facilitated by 
'this detention policy. (3) .. · · ;i,. 

r.-;:·· 

(b) 
de d. 

Blanket s~curity powers may be misused if judicial review ~s n9t,provi-

In Rhodesia, I'eferring to Section 51 of the Law ·and Order ~1a'i.nt~~~nce 
Act, Hr~ Lardner-Buf.ke, the JYlinister of Lnw and Order.has retnarked, 'vi can 
restrict (a person) foi' filieen years • • • Every time he comes out I can 

(2) ~:tCJ REVIEW No'. ;g' (December 1972), p. 8; ICJ REVIEhf No. il (December 
··"!·.1 ~-~---~ 

1973), P·· 9. 
·',1. 

(3) Violations of Human Rights and the Rule of Law in Uganda and Supplement 
(ICJ Study, 1974) 
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restrict him again for no reason whatsoever • o. · under that· 5ecti·on. ·~ ·The 
Act does require that the t1inister ordering a detention be personally sa
tisfied that H.-~s necessary for security :repsons.,, .· BU;t since there is no 
effective, jw;l.icial check on tL~ reasons behind; Le orcJ.er, Mr.· Lardner
Burke Is remark' may ,be revealing as to hoN in :fact the pm·ler has been exer-

r· cised. The Minister once.! e~plained that' he NOttld not: l~eveal the reasons 
for a restriction order because 91 it wouldbe likely to disclose-modes of 
inq1;1iry which it is in. the public interest to. conceal and keep strictly 

. secr~t and mcly resUlt in .the lOSS to the go\rei•nm8nt• of certairt SOUt1Ces of· . 
security information'~. ('+) · · 

Itl the words ~f a de·tainee of eleven years in a·,i independent Black 
African country, nrt is a nightmare. to _,liv·;~ in a country where •a man· can 
be arbitrarily arrested on the v;him of onr~ man .. ~nd .be packed off to deten
tion for an indefinite period'1 

o He gives the follmvi!1g example of such 
arbitrary det~ntion and the other violations of humari: righ_ts tha_t ~~·~r(fol-low: ·· · ,. · · · · ·· ·· ·· · . 

"In 1967 the President was addressing a public ra1ly in his home' area 
~>rhen one of the elders asked him what sol"t of independence did, they have 
when their cattle were still being ~toi.t.m. In _majestic anger the _Presi
dent ordered that known cattle thieves. be' .poi~ted out from_ among; the gath
ered ctlowd-•. •· There 'ahd then, without· resorHng to .courts o.f law, w:i thout 
even consulting his cabinet about the advisability of the action he inten
ded to take' he ordered ttJe al"'rest of o.ll. tho~e ·.pointed out at that ,meet
ing and the-ir detention' indefinitely. Thus a cam9aign of mass arrests of 
11 cattle. thieVes" viaS launched OI1 d nation-wide ~cale on th~ SpUl' _of ·the 
moment. The estimated number of arrests in this;campaign rapged between 
six to: ten thousand. · This· prison alone r:ecei.Y:ed about l, ~00 o:f these un
forttinates. The arrests were so extehs i ve. t]j~:t 'the. -poiice failed to cope . 
with them. -They had to be aided not on1y'bY the Youth League but also by 
prison warders! Lorry loads of half naked emaci: t<'!d n"rdsmen. kept ar:d v-
ing for some weeks until ·the prison :wa:s cli.ol(ed with evil smell~ng humanity. 
The :wards we:t>e filled to overflowing. On~ 'of ·the cells in o~~section ori
ginally meant for one to three prisoners was given to 28' anc1 the c::e11 in
cluding the ·1;1~c. measured 15 x 12 ft. Th·:? 'se1~,age system of th~. prison re-· 
belled. The. wh01~ piace was reeking 1-ifth human swE!at and human faeces. , . 
After a month. ;or tvm a curious dise~se br~oke out: bne d~v~iop~d oedema,"' 
and within a day or two died. Every day 3 or 4 of them died. Nq .attell)pt 
was made' to··provide all thiB 'mass ·of humanity with u. blanke:t or. a Ulat~- ... 
After·, ~eight 'months of such hor'rible con.di tioris i:;hey 'beg~n ·:t6 release thew, 
without sending them to court,' or even interrogating them.. . They ~~:t:'e . as ·· 
surprised when they' v;ere released as v;hen they had been arrested .. ~{oi; .· 
knowing' what wrong one has done one never knows vlhat to' avoid ori being, let 
out. • •• By the time I was to be fre.:!d most of them ha·d been released. A 
few remained, and these Here told by th~! Commissione::." of Prisons that i;h~ 
President said he 1.,ould not let them out until they were too old to run 
afte,r peC?;ple ~ s cattle ! li 

3. Judidal R~medy. 
ment for the enjoyment 
as the other rights of 

An effective judicial remedy is an essential instru-
of freedom from arbitrary arrest and dt:!,tention as well 
a detained or imprisoned persori. l:li thout· habeas 

' ;_ ' ~ I ' 

( 4) The Scotsman, April 9, l969 
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corpus 3 amparo~ or a· similar roethod for enforcement the detainee's and pri
sonerqs rights are often only theoretical. 

Emergency laws in particular tend to exclude the enforcement p;rocedures. 
A few examples are the Bangladesh Collaborators. (Special Tribunal) Order of 
1972~ Presidential Order of August 15, 1973 under Article 233 of the Pakistan 
Constitution; the Emergency Regulations of Sri Lanka; and Brazil's Institu.,.. 
tional· A'ct No • 5 of December 13 ~ 1968., Even where the enforce.ment procedures 
exist in law 3 they are sometimes ignored or delayed by the exe.cuti ve authori
ty, as in Chile and Uruguay. (5) The importance of a. habeas corpus or simi
lar procedure is illustrated by the fact that before the suspension of those 
procedures in Pakistan, one court dealt with over 100 habeas corpus petitions 
in eighteen months and did not find a single case in which the; grounds for 
detention could be upheld; many other detention orders were .due ,to be, heard, 
and the detainees were released. (6) 

4. Disregard for Judicial Procedures.. The power of detention is not infre
quently used t.o imprison a person after a court has found him innocent of the 
charge made against him. · ----

According to the same former African detainee quoted above~ "there: is 
the case of A. He was accused of instigating violence which resulted' 'in 
dea:fu. The. magistrate finding no case against him released him, but the 
President who did not like his caustic tongue detained both· A. and the' ma
gistrate, and ~~dered another magistrate to commit him ~o the High Court. 
In que course, the Chief Justice acquitted him. Again, the P~esident sent 
him back to detention where he stayed for two years. B., a youthful jour
nalist, was charged with treason to~Y,ether with othefu, c.~ D. and E. C~, 
D. and E·. were giv""n life sentences. A few months later, E. was released 
]:)y Presidential Order. Immediately a Presidential Order sent him back to 
pr.ison to be detained indefinitely. He is iri his fourth year now. ?l 

. . 

)n RhodesL3.~ the detention laws permit cases like that of Michael Holman, 
a student in Rhodesia who in 1967 was served with a restriction order just 
one day before he appeared in court on a charge of contempt of t:ou[it.· 'He 
was fourid inno~ent of the charge, hut police tookhim into custddy~"f.:is''he 
lef1: th.e court and escorted him to the place of. rest~iction. ·Undef the 
Jaw,, such. an order is renewable annually for fifteen years. (7) : ': 

. In U~ug·uay, persons arrested by the armed forces ori susp1.c1on ·of having 
c6mmi_tted a security. offence are often further detained urider the emerg;ency 
security measures after a judge has ordered their release. In those c·ases 
where they are released~ a period ·of one to two 'months (and sometimes ·' 
longer) elapses before their release' even though the judge orders them to 
be release(! .immediately. ( 8 ) 

{5) ICJ REVIEH No. 9 (December 1972)~ p. 8; ICJ REVIEt~ No. 10 (J\.:rie 1973), 
p•·· 2':1-;. 'ICJ REVIEH No.11 (December 1973), p:-:7;I'cJ REVIE·W No. 12 
{June · 1974), .p. 5; I~!.- REVIEH No. 13 (December 1974) ~ p ~:- 4. 

(6) ICJ RE:'vrEw'No. 11' (D~~ernber 1973), p. 6. 

(7) The ~otsman, April 9, 1969 

( 8) Report of r1ission to Uruguay and Supple1pent (ICJ, 1974 YL~. 
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5. _Ill treatment Resulting from Arbitrary; Arrests. . Hhen la~ge numbers of 
citizens are arbitrarily arrested and detained, they may be subject to .severe 
illtreatment in places not designed to hold so many persons. In addition, 
when security is seen to be thre.:.~tened and arrests are basec;J., on g.eneral sus
picion-s and fears, interrogations are lfkeiy to be e:xteri~i:ve1y cpnducted. 
The methods risk: to ·becoJJ1~e e:xtreme.ty cruei, as shown in the next section. 

B. The Right not to be Subjected ~6 Torture or to Cruel, Inhuman or 
_Degrading T:reatme_,!lt or PuniS~f!!'?nt;.:- .t~~-Ri:ght to be Treated with Humanity 

. ,and with Respect for the Inl]~rent' ;pigni ty of the Humnn Person. 

1 •. ·· Torture.for Confession~. Tor.~ture as a method of interrogatioil'is'oftep 
used to·. e:xtr•act confessions for,the sake: of rapld and simplified prosecutions, 
and when used i CQ)..lrt these have often led to harsh convictions. · .. The follow
it1g a!'~ on],y a few' exampies of. the hundreds. of cases that occur in. a great 
many c.oun tries. ' 

' < : 

In South .Korea, 32 students, arrested in 19 '71+ and tried ·before a 'military 
court, indicated in court through their lmvyers that their conf~ssions had 
be_en _extr:acted by torture. Hethods used included the forcing· df cold water 
dowp the nqses of the defendants, prolonged standing against a wall wlth .. 
con.stant proddings when the detainee ,became tired, lack of sleep; the use 
.of electric sh.pck. applied to .the private parts of individuals' and' the use 
. of s.creams and yells· from adjoining rooms, The court if;OO!:'ed. their ·aile.-
gations' refused their' witnesses on the grounds that they' had confessed' .. 
an<3,'convicted. them all-. The national poet· Kim Chi Hn, also arrested in'·. 
1974_, gave evidepce later of peing tortur.ed. Chang Chun Ha, a well-known 
Kor~an intellectual, testified. that he was subjected to being hanged 'uo.::. ·· 
sid~ dow~ 'and simul tarH~ously burned with a flame on several parts of his 
body. Soh Sung, a Seoul National University student, was a handsome 
young man when he entered prison ~in 197J.., He apneat>ed in .. court several 
month's later with i3 badly burn.ed body and face. His ears•··and eyelids had 
"dis~ppe,ared and h_is fingel'S adhered .together•. The Korean 'gOVernment ex
pia:lnedhis obvious change in appearance by saying that he fell irito burn.:. 
irtg oil on a stov(e" He was sentenced to life imprisonment ori thP basis o'f ... 
h . f . 9) 1.s con ess1.on. 

·A Greek 'detainee in 1972, Dr •. Stephanos Pantelakis, describedhow a .. 
confession was· extracted from hirri by the secur'.i ty. police: "They told, me .· 
they knew· everything, the cells \vere full of p~ople who· had made complete ·,. 
confessions. and that· thP best thing for me to do would be,.to admit my gl.lilt. 
and give the: names of the others who~-1ere in it with me • ~~~ (Lieutenant .. ,,;.· 
Colonel) Favatas said to me: 9 ••• you 1 11 s'ay what vre want you to say., whe- · 
ther you like it or notv .••• I continued to keep silent and I suddenly 
felt a pointed object scratching the skin. of.TT)y lower abP,omen. After a 
while, • when· someone gave the word, the machine was switche,d on and· I· start
ed to feel excruciating • pain. I thought that they 1"ere tearing my flesh, •• ., .••. 
At one poin·t when I ·had· completely dissolved, I ,sh<:mted .for theJ,n.to .stop, ; i 
and said I would acc:ept 'ariything they wanted. .~. But that Has not .the end,:' 
of the torture~ To get out of it I .was s.wing_ that I had been .w.fth rHnis ,, 
a fact VJhich. they knew "already' and 'we did whatever they wa~ted us to have 

(9) vlilliam J. Butler, 91 Poli tical Renression in South Korea ••• 1974~1 ' ICJ ' I • i 

.! , REVIEH No. 13. (beceinber 1974), p •. 3B __,.,.,.,.. 
.· ,. 
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done'''· Dr. Pantelakis was tried on the basis of the confession and· sentenced 
to eight years imprisonment. (10) 

2. Torture for Intelligence. Torture is a:so used as a means of obtaining 
information, t.;hen other methods of investigation are J_ess fruitful and fast~; 

An ICJ Study on Brazil in 1970 reported: 

nThe scattered and disorganized nature of. the struggle with thee different 
·guerilla groups makes police investigation difficult. ·· Thus; the organs of 
rep~ession often conduct roundups on i.mivers.lty campUses, in students' cafes, 
in factories or in the outback of the country (in zones of alleged insecuri~ 

·ty). The suspects are then systematically tortured in the hope that they .. 
will reveal a plan of action, a hiding place' for arms, or an 11appQrelho" about 
which the torturers themselves have not the slightest idea! 1

• (llJ Reports . 
indicate· that the use of torture in Brazil is greatly reduced today. It seems 
likely that the interrogation methods in fact proved effective, for the vio
lent subversive groups are nm'l largely under control or eliminated. 

;At the' third session of the United Nations Committee on Crime Prevention 
an;d Control in January, 1975, itwas noted that 11Nhile torture, asa form_.of 
official violence, was often politically motivated' and inten.tional, J'n_ oiher 
cases it' might derive from •.• a lack of modern 'method~ for 'criro:ina1 irl·vesti
gation. The latter factor points to the need for technical assistance in. 
this respect11

• Although this point is freouently made, practice shows. that 
even where the most advanced techniques of investiP;ation are avapable ~ an 
existbg practice of torture is usually continued for obtaininr; still more 
information. Technical assistance in· investigation alone has prov~d insuffi-
cient to control torture when it is an effective device. · · " 

3. Torture for Intimidation. Dissuasion. and intimidation are still oth~r 
purposes for which tor~ure is used. A citizen may well be discourap.;ed from tin
desirable political activity or aid to rebel fighters if he. knows that he risks 
suffering intolerable pain even before he has the. opportunity of exp.Jci.ning. him
self before a judge. 

The 1970 ICJ Report on Brazil cites the following example of dissuasion: 

"The mother of a student leader Hbo 1.;as able to .visit her son several times 
at the camp on '~Flower Island~~ testifies- that the men in charge of the! camp 
adopted the habit of leaving in the visiting rJOom a. mutilated boy, \-J'hose dis
jointed movements· and marks of ill-treatment were to encourage visiting 
parents J:o advise their sons and daughters to cooperate promptly with the .· 
invest:i.gato~s.n. (12) , · 

, . ' 

Wing Commander Anastasios Hinis was tortured for,3 ~ months in the ~1ilitary 
Interror;atipn Centre in Athens in 1972. He recorded in a .. diary that at the 
beginning one of his torturers,. a man named Hatzissis, turned to r-taja 
Theophiloyannakos, the head of the EAT/EAS Headquarters and a'notorioustor:... 
turer, and said, '!As. from the day after tomorrow 1.;e are going to start to 
torture th;i.s m~m". He then turned to t-1inis,: "you can then go, and tell every-

·.j • 

(10) Statement by Stephanos Pantelakis (ICJ press document, 1973) 

( 11) Re"Qort on P~lice Repression and Tortures Inflicted UJ?.On,_ Political Opponents 
and Prisoners in Brazil (ICJ, 1970) ·· 

(12) Id. 
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orie we · tortiired you.· We· \'I ant. everyone to know •. , !:le want· them. to tremble, 
we want them to know that. here in thE). ESA we t9;ture~~. : (13 )~. ·: .. 

r--.:.\-- ... :-n .. _:c .. 
4.'•''Li:lck'o:f;Jii.d::ldiai'and Admi~i-~trative Control. Lacl~ of administrative 
arid ]UdiCia1 control over detei:it;wn practices frequently .facilitate to:0ture 

~ . . • -· · · :-·r· 

and other ill-treatmen.t~ : ~ 

·The 'expe~ience 'of' the Br.i tish Gove'(l~ment in Northern Ireland illustt'ates 
that although a country !Jlay pride i ts~if on i tE? rule ·of law· :and the humani
ty 'cif its. administration in normal times, a si tl1ation of violence may.·:lead 

·,:it :to abandon all 'judicial control of th(., executive. Hid~spread 'alJ:ega'"' 
:ions" of:orture ~~d.ill-trie~trnent followed in N~rthern Ireland as they.'have 
1n many other countr1es. (14 J _ 

. . : . .- . 
. ' •"" 

:. A recently released detainee who was held in several prisons in an· inde
pendent Blac~ African country reports the :fqllowi;r~g incident: 

.· '.- i:·I" ~a,.,·: at Prison A when Superintendent X· wa~ in charge, prisoners who 
· had been,.denied food and water· for four "days being taken to hospiJal, t-l'i th 

reports.; that they had been on hunger' str,ike •· At Prison B :i: used to h~ar 
of similar incidents. I "heard'1 as I could not see since a wall separat
ed ~C?,Ut? ,detention section from the punishment cells. Th~ culprit at ... 
Prison ,B wa~;? a Chief Officer nicknamed. 11 Iron Face11 be~a~se. he was rep~ted 
peyer to ,have been moved by pity. The Senior SupePint~ndent in charge 
,. ~. le:t;'t," practically all internal administration in th~ ':hands of his.''.,, 
l. '· . .· . . ' . ·,. .. . . ' ., - . . .. ' ~ .; 

assistant and.·!the Chief Officer. The tt'lo o:f ·them made 'life intolerable 
to the prisoners. The regulation Saturday meetings when the Officer .in 

·charge woul:d, b~ listening to prison complc\B.nts :t:ease.d:·tb exist. The . , , .. 
:r'o)J,tine·monthly,visits paid: hi Prison Visiting'Justices st-opped. -Priso,P,.-, 
ers came a:pd .:went Hi thout knowing that they had the· right to correspond · 
with their families. One must add that this deterioration of standards 

.. ,was not peculiar to Prison B. 'I had -seen it also at Prison A. Pris.~:m C 
.·was b(;atter .. wh~r.L I left, ·although it must be said that poli ticalleaders, 

. ;SU9h as .Regional Commissioners and Hinisters conspidu~usly avoided the. 
':insid~s ..• ~f pr;isons. As to the President and the vice..:::PJ:>es ide:fits, I do' 
not think that they have ever been inside· a prison,. far less talk to the 
men and women they have put in confinen:ent. The situation at Prison B. 
was aggravated by the callousness of '~Iron Face" and the addict~~n. to ..... , ; 
mal;'ijuana of the Assistant Superintendent·. ·A p1ot was hatched t8'kil1' 
·Iror1 Face. A prisoner somehow procured a knif~ • and ·tried to· stab him, 
but fortunately Iron Face fell with his head away fr'om the prison,er who 
be:i,ng entangled with his own leg irons a1s'O' f'ell.' He could thus on,ly . 
gli!t, hold .of the legs. of the Chief Offi'cE!r, which he went on hack.ing at 
until h,e. was overpowered· and· the knife was snatched from his' hand. · 
Be~ten wit~} clubs into abject Bubrnission·and handcuffed, a warder was. ,, 
ordered"~t.C? 9.ho.ot at his lE'gs. ·Thus ·thoroughly cowe·d. and a bullet iD his 
leg he was thr,dwn into the punishmet'rt c'elJ. A short while later the 
Assistant Superintendent came and gave him some more beatings. He could 
hear the screams from the punisl}ment cells section, and we·.could see' 'i 

(13) Summary ~f HandHri~_!,en Statement by .. Anastasios t1inis Conceming His 
Interrogation from June 13_- October 4~ 1972, (ICJ press document,· 1973) 

(14) ICJ REVIElv No. 9 (DecembPr 1972), p. 11 
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. the, ,wa.rder .. Ot1-. the )'!itch tower turning his fa.ce away an{j saying·:: ''They are 
killing a man: ~.,-· The ,.r;nan was flung ba.ck into the. cell and a -tear~gas .bomb 
was thrown into the poorly ventilated tiny cell. The man died that very 
eventng •. :. Next, morning all prisoner's. wer~. a.s~embled in the main yard and 
the. corpse -~as brought. b~fore them: completeJy .riaked, and the Assistant Su
-perintendent using' a cane poked at the dead body anO. said.~to.it: ·'1Stand:·up 
and tell your friends how brave you have been, and what was the end of your 
brave:ryn. Then addr~ssing the prisoners he ·said that a s:imilar fate await

... ·ed ;any, of ,the~ .who misbehaved •.. All the prisoners \'fel:le then locked up· in 
"·.their wa~ds into which tea1:1 gas bombs wer,e. thJ:~own~ This .was .to ·extort. from 

them nconfessions". It was not J,ong before a number :of .confessions 'and in
d·iminations were. obtained.- · But the process. of torture continued for :weeks. 
Rations were cut, including those of detainees. Everyone expected that the 
killing at least would bring about an open investigation and trial. The 
prison warders .used to say openly that they would tell· the·Police the truth 
when investigations were instituted. But. nothing happ'ened. ~-le heard' on 
the wireless · c)f a pas~ing reference t.imidly made by an M. P .. • in Parliament 
that there were some sadistic officers who punished. prisoners to ·tl:le point 
of killirig them. · The only· thing that happened was a departmental action 
of transfet>ring all the senior staff to other prison~. The chapter' was 
closed. · - · ·. 

Having· said all that I do not want to leav~ the. imp·ression, that a,ii or 
even 'the majority or prison officers in the country are crJel ::;'a·~ists. Not 
at alL • Ih point of fact the kindness and humane treatment that.: was· meted 
out to us by many of the office~s was very touching. S~l'ne of th~J:!l, vJOUld 

' . bend. :t>egulati~>n~ ·to. breaking point in order to do us a: f~vour'tr • .; I· :. ; 

5. . In~~~natio~al, in~pectiori .' ·' When local· or national <:1~triori ties igno~~ ill
treatment in ~detention ceritr.es: and prisons,. visits by· int~l"riati;~al 'hmna:q.i tarian 
organizations may be necessary to point out thEi iilegal practic~s. · :· 

- . '. : '· ' 

It has often been seen that ill-treatment ·of prisoners, · incl\.ldi'ng torture, 
is significantly reduced after an inspection by the Internationi:il Committee 
of the Red Cross. Although such visits do not result in the complete ~limi
nation of. illegal practices' they are able to achieve noticeable impro.vement 
in ·the conditions for many prisoners. . 

6. Pub lid ty on To_~ture. Repeated and detailed reports of torture publicized 
internationally' may' discredit or embarrass a !'egime. Thus a person 'who has sent 
information on torture abroad may iri turn be imprisoned' and to~turedhitn~E!lf. 

In South' Ko~ea, after the torture of 32 student detainees in 1974 w.as re
ported to foreign ·observers, the families of the defendants who :lssued .the 
statements were arrested, as were some of the defence lawyers l'>'ho rai?e~ the 
issue at the ·trials;. Several prisoners released after the;;\ national ref~rendum 
in early 1975, including the national poet. Kim Chi Ha, have denounced· the tor
tures· they··. suffered during detention, and have since been. sent bpck to prison. 

' . .. . ' (15) 

' . - . . 

In Brazil, according to a 1970 report, Artur Gunha Neves and his wife, 
both 25 years old, \'/ere tortured for having allegedly sent abroad information . 

'i 
. r 

(15) William J. Butler, 11Political Repression in South Korea 1971+ ICJ 
REVIEW No. 13 (December 1974), p. 38 . 
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, about the ,.torture$ in that country. They were tortured for four corisecllti ve 
days without a significant break. (16) 

7. Self-Perpetuatinp; Systems of Torture, TortuL may become a s~lf-·perpe-
tuating, selfc;nourish ing practice. Civil servants ecnd mili fary officers wh6 
ha,ve incrimin;;tt,e,c;I :themselves by. torturing their fellow citizens. tnay be abl~' 

. to a:vo~d_ punispme11t or revenge only if they con·tinue and even :lintensify th~ _._· . 

. repression. Furthermore, 'once a police: authority has developed the prac1}~e 
for a 'particular situation, there is a tendency to use it f01~· other purposei 
once the original object has been achieved . 

. Urban. guerilla ,warfare is a situation which fl'equently leads security 
,forces to ,use methods of investigation and intimidation involving toi->ture. 
On,ce .the guerilla forc,es are mast(-;red, however, the same methods have in 
many .. {nstances been continued for use in other· matters' such as corruption 
or currency offences as in Uruguay or' for common lm;r suspects 3 as. in Brazil. 

8~ _Arbitrary Arrests and Ill-Treatment Resulting fr~!E__Other Vioiation:. 
At'bitrary arrest and detention~·i:!S well as tor:ti.lre· and'other ill:-tr.eatment, 
may be encpuraged or at· least permitted to cor:tinue by the non-·~nfo·t>cement of 
the_ mat1y other rights listed in the preamble of Sub-Commission Resolution 7 

. (XXVII), .as discussed in. the following sections. 

c. 

:.·, 

The Right. to be Informed of the R~-c::~~~- or grcunds of the Arrest or 
Detenti0n. 

1~ Detention as Tortu:f'.e. A persof'l arrested or detained without knowing the 
reasons already suffers a certain psychological torture • 

. One former detainee has. described the (~ffect of detention without an ex
planqtion.as follows: 

11 Slavery and colonialism are certainly .. far lesser evils than de:ten~Jqn·, 
· but: /~W: reali~e this. !I:e sen;se .of being, .forgotten is overwhelming. Once 

inside a detainee has not the foggiest idea as to when he vmuld be released1~ 
Bernard Malamud describes the feeling of a rletain9e very •-.rell iiJ hi::; .book 

.· .·· .· . ' . 
''The Fixe rH: · . .. .· -

11Thus the days went. b·y. Each 'd.ay <·Iont by aion~.· . It crawled like a. 
· ... : dying•' thing.· $ometitnes, 'if he thovght c;;.bout .it,· three days went by~, but 

·:'the thff.d: was. the Same as the fir~t~ It H;;IS the first day because he· 
:· ·C:ould hot s~y that three .single days counted) came to something they did 
· 'not toiiie to if they:·~~re not counted •. One day crawled,by. 'fhen one day. 

' 'Then one day. '"f.Jeve,r three. Nor five or seven •. -There W8$ no such thing 
as a week'if there was n·o e~d to his ·time in pt'i.son. If he were in Siberia 
serving twenty years at hard labour~ a Heel<: might mean something. It 
would be tHenty years less a week. . But for a man who might be in prison· 
for countless days, there Here only first days following one anothe:[l. 
The third \-ras the first~ the fourth Has the first, the seventy first was 
the first. The first was the three thousandth'1

• 

2. '-~Ni;)'_·P.rovis{ons ':for Notice~ Yet many 'detention lc:t't-ls expressly provide that 
a person may be detained for years without being told the reasons or grounds. 

(16) Report on Police Repression in Brazil (ICJ, 1970) 
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For example, the Rhodesian· Law and Or>der naintenance Act permits restr'ict
ion for up to fifteen years. No court can require the~ Mi~ister whb issues the 
order to divulge his reasons if he chooses not to do so. 

3. Notice Provision_s Not AQplicable to Certain Offences. ·In' other cases, 
the arrest and detention la\'I'S contain specific legal guarantees 'such as the 
right to· be informed of reasons or grounds, butthose provisions are 'expressly 
made not·applicable·to 11o fences against the security of the sta'!:e";.''or '1sllbver-
sion0 ~ with' th~se 'offences being broadly defined. ·· · · 

In Equatorial Guinea, for example, the new Constitution o:f 1973 provides 
in. Article 31 that no Ohe is to be detain~d except by a competent c:iuth6rity 
under laws. in for-ce at the time of the. offence and subject to the formaltties 
and guarantees established by law. The next article states, however~ that 
this does not apply. to pen:> ohs accused of offences against . the security of 
the state or subversion.' (17) ·· · 

The new Constitution o;f Pakistan requires in Article lO.:that 'ariy law pro
viding for preventive detention must contain safeguards iriC11.lding th~ obli
gation to inform the detainee ·of the grounds for detentidri tvitli'iri ori~ week~ 
But these safeguards were suspended by an order of the Presi'dent'.rnade on 
August 15, 1973, the day after. the ne\-T Constitution came' into force. Actiori 
taken under the ~mergency powers was largely directed to suppressinp( internal 
opposition rather than to preparations to meet an external threat. lB) 

4. Notice Provisions. Not Applied. In many cases, the law does· require that 
every detained or arl"ested person be informed of the grounds, but as there is 
no means o:f enforcement~ the requirement is not carri~d. out in practi'ce. · 

. '... . .. ·.~~< 

For example, in Uganda, the Detention Decree (No. 15 of 1971) provided a 
nurnb·er of. important safeguards? including a requiremenf that the government 
specify the grounds Oll which the detention is based in a detailed Stateihent 
within. thirty days of the detention order. But in .f;act, this; and tbe other 
sC!f.egua~ds have been igno:r.ed. The armed forces have be~n-.allowe.d (~9,rr.est . and detain political suspects v>Tith no judicial control. in ef.f~ct. · ; . · 

In India, however, the detention laws provide that the grounds, ;for. ttle de
tention must be. disclosed to the detainee ordinarily within fivB c!ays or, in 
exceptional circumstances and for Y'easons to be recorded in .writing,,; not later 
thari 15 days after the detention. These safegual"d~ are in practice ap.plied. 
f)lr~ll;;>fmore, ,tl)e _Supreme Court,. in a number ~f cas~E>;, })as enfOY'CEld .s·trict 
stand_p!'ds ;i.,n respect of precision in s,tating the grounds of de:tention qnd the 
.~e1~.vanc~ and -sufficiency of each and every one. of the. grounds alleged for 
each detention~ vJhei) EhJese standards are: not met' the Court has ordered the 
detaineevs .. relo;'!ase. ~ 2 , 

(17) 'rCJ REVIEH N~·~ 13 .. (D~cember 1974)~ p. 10 

(18) ICJ REVIEH No. 11 (Decetnberl973), p.·6 
·' 

( 19) Violations of Human Rights and the Rule of Law in Ugcmda an,d, Supplement 
· .... pcJ s~udy, J,97'J.) , . . . 

(20) ICJ REVIEW No. 13 (Decewber 1974), p. 13 
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5. Delayed Notice. It should be pointed out that the timing of the notice 
of the 'grounds for arrest and detention is also important. 

In Indonesia, some forty pers.ons were :d~t,ain~Ci .. after .anti-Japanese rio~s 
in January, 1974; very fe\V" knew of the charges against them, and most are 
still so detained. · The fiJ:Ist •among them to have been l?rought to .trial, 
Hariman Siregar, was not. even to],d of the charges until the opening day of 
his trial, ~ha~ is. a£~'~*, o~er :ix mo~ths of'·~~tention• 2 )hese charges were 

. serious, hotV"eVer, .and resulted m ci SlX year_sentence. ( l . 
. , . ·.•, ''I· .. . . . ' . 

' ' 

1 •• • • ..: 

D ••. .. The Right to' b,e Brqy.~t Promptly Befo_re a Court and to Have a ·Trial 
~Vithin a Reasonable Time~ ' · · 

1. · J1ass Al"rests and'Prompt Court Ap_12ear9-;..~· Delays in bringing 'detainees 
to court -or to. trial are particularly lik~ly to result wheri larg~' nurhbers ·are 

. arrested and sietained •. If any of them are illegally detatned, then the delay;:; 
it:1 turn a$gr~vate the probierfl. of-~rbi~rar:y arrest' and detention( <11rtd Hc;tfie 

'prisons are ·~ot ,prepared fo~ s~ch 'large 'numbers' thE7 cases of ~ll..:.t:[\l?'ihrrierit 
.. 9re 'qourid toin_Ct;>ease with the delays. ' Tl1iS of'course· lengthens the tirtie' in 
.9ustody of p~rsons wror~gly or iiiegally detained~':· In 'aaditi6n, such 'ovef.li.: I 

'cro'Wding is ,a rnaj.or cause of ill-treat!Jlent in pr:fs~i1'::,;.·' ·,r· ,.,-,. '' •t 

... : · · r--: ·;!,·~. ·-: .. · · !· ~.-:>:·~ :··.·:i ~r-:.·+-_.~·.:-·;j· ... J.: ._._· 

, 1 , ,.1 . -·,·, . ·, •..• I _ .. ,. _,, _ -. . , ., ; -.. ·: . , .. 

, It;tdian authorities in 19 71+ announced that the' total~ prison J?opt.ilat16ri of 
'West Bengal was 25,000 of w~o~,}7,500 We!'e :aNaiting trial.:;,TH~y admitted 
· t~a:: · cot;'ditioris 'were un$ani ta7'y ~n<;t overyrowded; although:: ~?e? denied, -~r.te-

gatlQn$ of torture. ( 22 J . . . .. . .. " , , . . 
. . . l ·,. . . : ' . - : ' ' : r ~ "':' ,•. ~ r·: . ' 

· . : i . ; : : , · · • . :, : · . · · • · · -- · . - , · 11 . : --·. , • • ·, .- r . . : ·- .· · ., ~ , .· "i . · 

In Tanzanla, a former detau1ee reports, ·'t'lerely 'belng· reman~ed · 1n custo-
dy is enough to bring about a complete change in the life of. the pe:i:>soi:f~ 
for, remand in Tanzania even for a petty offence such as pickpocketing or 

1 q~arrelling in public may last for as long as six months to a ye?r or more. 
There:was a mcffi /fn our prisor~i 'acct.t5~d of homitide who after ... th'bee:years ·. 
of remand had got so fed up that he agreed to plead guilty 'to' .a. 6dm~.he 
had never committed. He just wanted to see the matter ~nding orie':way or 
tbe other. He got a six year sentence. Th~ time you spend in remand how·· 
ever long is- never taken.: into conSiderati~n-v1 -.- · -:r. .· •.. 

c.·.); __ :·;. '":J .::- ···' 

.· J;n Indon~sia, .r~ferring to the 5000, out of over 55~000 detained sJnce 
1965,. who are scheduled to be br;ought to trial eve:ntu~l'ly/ the 'Attorney
General remarked durihg a speech in 1971:' nrn the: 6 y~arf( s_ince1 1965 ~ we 

. 'have. tried about. 2oo people •.• that is a rate of 3·o a' y~~ar:. · ·At'this ra-te, 
... , it Nil~ take us 15b. ye.ars to try 5ooo people. Of ·.c6ii.fsoi:>. thi!:l' ~s···n'oF pOssi

~le.: ·A few ~onths ·~go.~ the. t1inis.try of. Just;ice ~nn·?,':l~C!ed~ ~ha\ it,(~~1·,api>oint-
mg 500 new JUdges. These JUdges can help speed, up tne trJ.als 11

• · · !n 
1975, the number of these persons tried has ~eached ·7ob~ · t-i: .. is Hi<ely 'that 
rnany of the. others have"!3lready served more time in _prison than_ any future 
sentence. vrould fix. · Yet there has been· no' 'indication. by the g.o.ve:iinment that 

·' it has considered releasing thes~ persons to reduc[i:he cong.estibri:i'n the · 
prisons and in the courts. ',(' ;· ;'! 'r' ;c, · •.. ' 

, .. · ;"_·. 

(2'1) ·Obsef.ver's Report on the· Detention and Tl"ial of Hariman Siregar, (ICJ, 
.·19·7'+, unpublished) · . '' l·,: .•.• L 

(22) ICJ REVIEH No. 13 (December 1974) 9 p. 13 

( 23) Speech by Indonesi'an' Attorney-Genercl'i to -Dj akart·a Tdrei:gn Fress :corres-' 
pondents Club~ •20$ep·t~mber 1971 ' ; . •• .,_ _,, 
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1. 

2. Prompt Court Appearance to Prevent Ill-Treatment. ·Delays in bringfng a 
detainee before a court can have a direct effect on the incidence of torture 
and other .mistreatment· during· investigation. 

An International Commission of Jurists mission to Uruguay·irt 1974 reported: 

"The general view among defence lawyers is that almost ali .persons· d~tained in 
military barracks and some of those detained in police stations are still 
being severely ill-treat~d either during or as a preliminary to interrogations 
••• "The authorities told us that very strict instructions had been issued 
to ~11 ~nits. forbidding any form of ill:-treatment ••• The military Jpdges of 
Instruction said that hundreds of complaints of torture had been made to them, 
but they had not found a single case proved • .". . . ' . ' . 
"By contrast, the President of the Supreme Court pointed out to us that this 

·was riot a new problem in the civil jurisdiction. It was not infrequent for 
'a Civil Judge of Instruction to find a case proved against the police of ill

·'i:reatmemt during interrogation. He, explained that when the Judge _of Instruc
tion receiv~d a complaint he had the eomplainant immediately exami.ned by a 
qoctqi-, ;apd if the ~xamination showed signs corroborating the complaint, the 

'Judge would (·~c't :upori :i.t accordingly. It appe.ared to us noteworthy that :there 
is this dis'cr'epancy 'betweeri. the :_findings of the civilian and military. ~udges 
of Instruction. We think. the most likely explanation is that in the c'1vi11an 
juris.9:i:ction defendants are brought before the Judge of Instruction Hi thin 
48' h~ul'~ (in accordance with Article 16 of th~ Constitution) wheti signs of 
any .iJj)-treatment are likely to be ~till visible.... He ·are assured by ·defence 
lawyers ;that in the military jurisdiction the n6rmai period of delay before 
a person is brought before a military Judge of Instruction is now 2 to 3 months 
(previously ij was 5 to 6 months~, and sometimes the delay is c?nsid~r<?bly 
gr_eater". { 24 · 

E. · 'The Right to Comm~~cate t-li th I:,egal Counsel; the Right to be Tried in ,His 
·· Presence.z arid ·to. Defend Himself in Person· or through Legal Assistance of 

His bwn Choosing. 
. . 

1. Counsel Prohibited. Sometimes, especially in military procedures, t~~ 
right to counsel is entirely excluded. 

·In Uganda, an accused brought before a military tribunal is. not represented 
by ·counsel. S~nce 1973, the military tribunal has jurisdiction to try .:my 
person. accusecf· of a capital offence. The absence of counsel permits an acce
lerated trial of persons seen to be threats to security; President Amin has 
remarked that ~'the -~1ili tary Tribunal . takes a Vf>ry short time to try anybody 

•-• and "bases its· j1,1dgrrient on truth only". Hany· have been sentenced to death 
under.th~se procedures. (25) · 

2. ·Counsel Restricted. Often, counsel is permitted, although subject tci se-
-vere restrictions, whicH may have an effect on the conduct of the trial or the 
treatment of the detainee. . 

Persons charged under subversion lav7S in Indonesia are permitted limited· 
access to lawyers. 'rhe student leader Hariman Siregar was tried· ~n August, 

1974, after 6 ·months of detention, but did not see his defence counsel until 

t24) Report of Mi~sion to Uruguay and Supplement (ICJ, 1974) 

(25) Violations of Human Rights and the Rule .of Law .in Uganda· and Supplement 
(ICJ Study, 1974) 
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the first day of the trial, and oniy saw ,them on tWo occasions betv1een the 
first day and the a.djburned. heAring tw~lve :.9-ays ,l'1terp Yet this trial:. was 

:. app~reritly conducted as' 9 .mod~i to ~qtside obse~vers of the adminis-tration 
·of justice in Indonesia. {26 ) . _ . 

i: 

The students tried ±n military courts un.der emergency decrees in South 
Korea- in .1.974- wer·e able'"to have ;nly spOradic ·visits· from their lawyers -and 

~- wer~ ·cithe::l~i~e ?e~d inco~uni~ado~ ' ~11 of 'the~ alle~ed.that they~ had been 
tortured ·1ntq g1 v1ng confes.s1ons durwg that 't;1me.. ( 2 ) , · ., ... · : : . 

. ";' !,··.:: 

In Ur>Uguay, an' ICJ mission in 1971+ found that political susp~~ts. arrested 
by the<arrried forces are taken to the military barracks of the ar.resting.unit 
where ·they ate investigated. It is during this first stage that ili-:tJ:>eat-

. · ment most frequ~ntly occurs •.. However, the detain~~ has no access to a. ·lawyer 
·durihg this time' nor during the· Pre-Sumario before. the military Judge· o·f. 
Instruction, at which he is asked if he confirms his st.atement made to. the 
first investigation :judge. I'f he is indicted, then 'he is asked, to name his 

· · ·lawyer. or. select one from ··a roster. But he ~.fill not :::;ee the lawyer until 
·the Suma'l!>lo, also before the m{li tary Judge of In~ truction. This , stage 
begins by th,e defendant beine:· brought berore the Judg~- and asked in the 
presence of his lawyer (but before he has been able to consult with him) 
whether he confirms or wishes to rectify his statement previously made to 
the Judge. Usually he confirms his statement, but afterwards tells his 
latvyer it 'is untrue; and "that it -~as 'made as a result of torture .• - When 
asked why he did not rectify it, he says that he has to go back to the 
barracks where he· received the torture and that he has been warned thr:~t he 
will receive mbre if he does not confirm his statement before the Judge.( 28 ) 

3. Interference -vdth Defence.. ·Th_r.:: .right' to comm';lriicat;e with and be re.pre
sented by counsel may' be' effectively 'restricted by harrassing 'the defendan;t~ 
or their lawyers. 

Th Uruguay, especially since the assassin:ati~n of the military attache in 
. · Paris in 1974, defehce lawyers· are beirtg hampered in the conduct of their 

defen-ce. Professional. secrecy is_ vioJ,ated; their. iriterv,iews with their: 
clients have been d::mducted uncl~r surveillance and at times recorded;'. some 
detainees have had their visits from their lawyers suspended. ·In proceed
ings before the milit'ary''tribunals, the Judge of InstruGtion often re;ceives 
and acts ·upon a secret report on the case fro~ the secu:ri ty inteU,ige.nce , 

.. ,. authorities (the Defence Information Service} ' which the 'defence laNyeJ:> is 
unable to see· or reply to. ( 29) · · · · 

~ :. . ' 

· : r A Ugandan testifies that, "Lawyers in private practice c~n no longer 
conduct their d~fence as they plan. or would have planned. A defence . co:unsel 

··could be'in'serioustr6uble,· notably'with the Public Safety Unit (PSlh., ~f 
he successfully' defended an alleged criminaL , , 

(26) Observer's Re_£or<t orl the Detention and Trial of .Hariinan Sireg~f',· (iGJ ,,. . 
··1974, unpublished), · 

(27) vJilliam J. Butler, ''Political Repression in South Korea ••• 1974-n,. lCJ . 
.... REVI£~{ No. 13 ,(Decembe];' 19-7L~),. p .• 38 . : .. i. _...... 

' 
(28) Report of Hission to Uruguay and Supp~ement, (ICJ, 1974) 

(29) Id. ~-- - ' 
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'
1To substantiate this, let me recall en incident relati.ng to Hr'~ S.amso.n. Ddungu, 

a former President of the Uganch Guide Post :and a busine::;sman. During., the allo
catidn of businesses left h~hind by· expelled Asians, he ha<:Lacquireq -~-·cinema 
together with an army m'ari~ This man later r11leged. that bciungu had stolen 
50,000 shillings from the business. · · 
'~Mr. Ddungu was arrested by the PSU and tal< em . to court ... for theft. He engaged 
the services of a Kampala lawyer, Mr. ,Enos Ssebunnya, who defended hirn,,qnd se-

• cured his acquittal, whereupon Senior Superintendent' Ali Towilli,· :then, head 
... of thei PSU, and his m€m attempted to arresf Ddung;u in ~he court. The. Magis

trate warned that the acquitted •man· should riot be arrested in the court. 
11When his lawyer Ssebunnya left the court,, he was arrested a11d taken to Naguru 
prison -where',, for some days hf was interrop;ated as i;o why he had .. defended cri-
·infria1s:.·' ' 'the advocate ~vas badly tortured and beaten up.. The pg;anda Law Society 

·. prote:sted strongly to thE> Attorney-General. Eve~tually Hr. Ssehunnya .was re
leased \vi th se rip us bruises. Realising he would eventuaily be arrested and 
killed, 'he has since fled Uganda. · · ·, 
11Meanwhile, in Buganela Road c~uriin the centre of, Kampala,,,, when Ddung1,1:-left 
the court~· he was chased and· fire· was opened again$:t h.im.. He hid .. in ,tl)e,· near
iJy·:ywcA ~oste1' frpm where he \"i'as pulled and shot dead •. :.·I~Jhen. sue~. things: happen, 
many' peopie .who are taken to court these days prefer being· sent to prison, even 
if they are found innocent. Otherwise they cannot survive". (30) 

} '~ . 

r. The Right not to •be Compelled to Testify against Himself or to Con.fess 
His Guilt. . . ; . . , .· . 

. ,··!'~L 

.. . 'As already ill us tb:tted in Section . B above_, torture , . or "In terrog.ation in 
depth'\: 'is o:fteri used to 'obtain confessions. Judicial procedure sometimes per
mit the use of these confessions in court and thu9 .fail.to protect the right 
not to be' dompelled ··to con:fe~s o~e 0s gJi.lt and ~?ven'·_encotirage the- tise of tor-
ture it1 in'vesiiga:t'ion. · · · · · 

Under proqedures used in Uruguay, defendc:rqts often confirm .false confessions 
in court. ". B'ut at le.ast onP. Urtip;uayari mili taiy Judge of Ins~ruction, acc:ording 
to hi's own admission, would act upon a conf5?_ss,ion denied before hirn if he dis

.·be'lieved the defendant 1s denial. . This is_ clearly, in-conflict '1-lith Artic,le 435 
·.of the Code of Hilitary Perial Procedure '\'fhich says that a confession has no 
· legal effect unl~ss it is made before, the .competent Judge in the pre~enqe of 
his defender. Furthermore, this Article also requires that the existence. of 
the offence;be proved by_ other evidence and that. the co.Jtfe~sion be cons;ls-tent 
with the facts and circums tahces of the offence. According to many def,~l);ce 
lawyers, the military Judges frequently convict upon a confession in the ab
sence of any other evidence. It should be, pointed out that not. all· of the mi-
11tary Judges of I'ns~ruetion are qualified lawyers. In 1~74, when the•Jnter-

'ti'atiorial'Commission of Jurists conductedits missio11to Uruguay,·it found that 
only one of the §ix' was a lawyer._ (All, however, We!'e officers or retired 
officers of the armed forces). ( 31) 

In many cases in Chile it is .. reported. that Councils of :War have _convicted 
on the baS-is of confessions made in interrogation. centres; whicl1. we'r.e ~denied 

.. , 

(30) Violations of Human Rights and the Rule of Law in Uganda -and Supplement 
( ICJ Study, 19 74) . ·. i 

(31) Repor_t of fUssion to Uruguay and Supplemen! (ICJ, 1974) 
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before the Fiscal as having been extracted under torture, or where there was 
no other evidence against th-e .accused apart from his confession. This is 
in· violation of Article 509 of the Code of Penal Procedure which provides 
that a confession shall not be admissible unless ~1) it is rnacl,e before the 
J1-1dge of Instruction (or Fiscal in ··the militar.y system), (2) it is made 

' fJ:'eely anq ,con,sciously~ (3) the confession is ·possible and plausible consi-
. dering, the personal' circumstances of the accused., and ( 4) the. fact' of the 

c:rime, :i.s _proved ;by other evidence and the confess :ion- is consistent with that 
evipe.n~~ ~ · A~t-icle- 511 provides that if the· defe~dant wants to· retract his 

.... cqufession made· before the Judge· of Instruction (or Fiscal) under. ArticJ,e 509~ 
he W.iii,..not be heard unless he proves i'unequi\rocally 11 that there was error, 
pressure, or that he was not in the free possession of his reason. This is, 
of course, a very heavy burden for the defendant to dischaJ:'ge, partic~larly 
when it is remernbe:red that the Fiscal is the prdsecutor before the Co.i.incil 

_ of War. ·. Moreover, the .·councils of Har will usually not allq1i7 the defendant 
to testify that he has been tortured, and defence lawyers who have alleged 
it have b~en ordered from the. courti· ~nd in at least one case the lawyer 
w~s banned .;from further prachce. ( 2 ) 

G. The Right 
to Oo"t;ain 
unde!' the 

~ ' ... . - -

to Examine, oi' Have Examined, the H:i.tnesses against Him and 
the Att~ndanee and Examina·tion Of Hl. tnesses on His Behalf 
same Conditions as Hitnesses against Him. 

1. Witnesses to Refute Forced Confession. The obtaining of confessions by 
torture_ and the subsequent usefulness of the confessions in .court can be 
supported .. bY denial of the right to examine witnesses. 

Fifty-fl.ve persons were tried last•year in Korea, following student de
monstrations, in three groups in three separate military courts. In all 
of the cases the defendants requested witnesses on their behalf; in all 
cases such' witnesses were rejected by the courts on the ground that the de
f~ndants. had confessed.: . On .the other hand, the judges allowed several wit-. 
nesses for, the prosecution. ( 33) · 

. . . ~ . . 

2. : l{i,tnesses on Arresj: and Deteniion Incl.dents. The testimony ()f the arrest-
ing or <:1eti3inipg officials may be vital to the defence, especially when a con
fession is pl;'es.ented. in court;. this· :may be difficult to obtain when the mili
tary _qr police authorities have been given a great deal of power independent 
of 'effective judicial control. 

Hembers of the Uganda Judiciary, in ~ ineT!)_6randum to . Firesident Amin, have , 
changed that ·11members of. the Security Forces turn t1P in court and demand 
that soll)eone be sent .to jail, or thai;: someone ~e prosec1,1ted. Very .often 

cmetnPers of the:Security Forces, wheti called to give ev~dence, fail to turn. 
up and no explanations are given. At' times when they do turn up they refuse· 
to answer questions put to them'~. The r;roup suggested that improvements be 
made in the educational system of the mili:tary to eliminate the 11lack of 
adequate knowledge of the co'urf' system11

• ( 34) 

(32) Final Report of HisS.on to Chile to Study the Legal System and the 
Protection of Human Rights (ICJ, 1974) 

(33) _Wi_d,lJ?m :.)'~ • .Butler•) 11Political Repression in South K~reF .... 1974 1 '·~ ICJ 
REVIBtv ~!o. l3 (December 1974): p. :38 

(34) Violations of Human Rights and the Rule of Lai-1 in Uganda and Supplement 
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.. H. The Right to a Fair and f.ublic Hearing by an Independent and Ifuparti.31 
Tribunal. ' ., ' 

1. Interference with Indepen_dent Judiciary. In many· cases pe-rsons are' held 
in r12-tention for years ivi th no hearing and with no plans for a hearing ·e_vE!r 
announced. In those cases where detainees are- bt'oup-ht before a trihunal;~·a ju
diciary_ which for many reasons- does not feel itself·~ to be independent. Hi .tikely 
to hesitate· to administer justice fairly or may· even be phys'ically pre\rented 
fron: e~et'cising its dt~ties. If detained persons are to receive fair' tr~atrnent 
in the' courts,- the judiciary must be independent' and. this independence. must be 
respe?·t~d b.y ··the. exe9uti ve o __ ; 

• • • • 1 

·An ex:treme example,o;f interference with judicial indepEndence 
(lLtc-H6n of. th(;~ Chief .Justice of Uganda, Benedicto Kiwanuka, from 

was· the· ab
his . chamber>s 

. . 
'by Dic!nbers of the army on September 21, 19 72. 
HKi-..v~nuka had made severel rulings against the government in· the weeks bedore 
he.w2s ~bductedo On August 28, 1972, one month.before he was·arres;ted, he 
grunted bail to a man, h"arning HAs I have si3id in many case& the police should 
Hake up and start to realise the importance of a citizenvs freedom. Hen 
should. n_ot be ~--) ld in ct1s.tody longe:r. th9n is absolute:ly necessary". 
"Ori:._.'SeptJm~ex~·s, Chief d1]9.tice Kiwanuka,p,.-r~nted an. applicati.on for a wr"l.t of 
habeas::~ for a det~iried .. .British businessman·~ ·frr. Donald Stewart~ ·In 
issuing the order requi:dng the Attorney-General and the officer in charge cr 
r1akindye Military Prisor1, to appear, the Chief .Justice sated: ' 1There was a prima 
"facie. case' of wrongfU:l detention that is r.equired in a case of this kind·''~~ .. 
H~~dded:' 11 Tl'le military fo~ces of this country have no powers of arrest of any 
kind whatsoever'~. (President Amin slibsequ~ntly signed a Decree on October 4, 
1972, which retroactively granted broad. powers of arrest to the military 
forces ) 11 • • · · · · -

Sin'!!e .. th~ Chief Justii:::~ 1 s disappearance, according ··to one; Ugandan, the entire 
lego.i:·comnm.'1ity "h3s been left t.o.operate under-great fear an'd difficulty~··· 
The Uganda c.Tudi"ciar:y is. no -longer independent and judges and· magistrates 'are 
vdr}y ~autious about making 1egal rul:Lngs wh3.ch may• hurt the Gove!'nment 9s in:.. 
t0:c>~sts ••• The magistpates are also cautious about acquitting men accused of 
serious crimes, even if the men are innocen:Y'. The extension of the :juris-
diction of th.e mili:tary tribunalf,l h.::ts also -flffec,ted the imparti"a"li"ty and" fair-
118:38_ of-hearings fo!' .. many detainees •.. The mUi tary tribunals ·a:re• knmm to' sen;.. 
i.~<:en'ce- many p~:r,sons ·to death after' quick trials ·lacking basic judicial guaran..:.. 

·(35) .. . . . . . tees. 

2. ~-uc'~ic~a]; Investigation of Tortl!.re A)..ler.;~ti~.. In situations where tor-
ture· ocmirs as a systematic prac:tice it is a]most unknown for courts to qonduct 
thorough investigations irito allegations pf its occurrence •. Judges ,.,ith the • 
independence and courage to conduct such inquiries can be effective in stopping 
tort:B.~.:;e' and _pi--eventing 'its f'urthe~"' occurrence; otherwise they j_nvt te its con"'
tinued: ·use. 

At a trial in Greece in 1972, the two defendants, r-iinis and Pantelakis, 
submitted to the court detailed repo·r>ts on· tortures· they had undergone (parts 
of these :>eports are mentioned in Section B above). One of them also iden
tified a torturer present at the trial. The presiding judge cut them off 

. : ,· ~ . 

(35) Violations of Human R~ghts and the Ru.le of Law ·in Uganda and .Supplement·. 
(ICJ. Study, 1974}". 
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each time they repeated,their allegations, and none of their reports wer~ 
made the object of an investigation. The International Commission of Jurists 9 

observer at the trial sc:Hd: 1'The judges in this case were in effect accom
plices in torture~~. ( 3 6·) 

. . ': '•~·-

r. The Right to be Pre~~ed In!!£ce'nt until P:t>oved Guilty a·~cqr.ding to La~. 

1. . Pl:;esumption Result:I:,Nt ~l! ,Lq~g Oe~ention. For many detainees~ a presump-
tion of guilt means d.etentiorl for years on that basis alone' especially t;/h.en 
judidal and adriiinistrative procedures are such that their appearance before 
a tribunal may be entirely excluded or indefinitely delayed or a mere :f6rmali ty. 

· ·In Indonesia, the gov~rnment has stated that thousands of its detainees 
are known·to be guilty, although they will never be brought to trial for 
lack of evidence. They have been in prison since 1965-66. An example ·is 
Mr. Oei Tjoe Tat, an Indonesian lawyer and former minister. When the army 
seized power on March 11, 1966, t1r. Oei was arrested and detained with ten 
other ministers in a military camp. During his years of detention his cas~ 
has been examined by three different interrogation teams, c6mprh:dng military 
and civilian prosecution authorities. In each case the conclusion was that 
there was insufficient evidence on which to charge him with any offence •.. .: 
M:r:< Oe'i has not, however, been released nor has he been permitted to go into 
exile abroaq. (37) · · ·· 

~ : . 

2, Presumption Resulting in Ill-Treatment. A presumption of guilt may 
directly affect th~ treatment a detainee receiVE!S• 

A mission for the International Commission of Jurists to Uruguay visited 
the '1Liberitadi" military prison near ~1ontevideci during 1974. It was' B'uite 
apparent that: prisoners, though still being processed, were subj~hted to a 
strict regirrie-· O'f punishment.· Ii.ldeed, during the .conversations· the 'mission 
had with the prison staff, their guilt seemed to be taken for grant~a. Those 
who benefited from a laxer regime, in hutments rather than in the cell block, 
did so simply because they were considered to preserit less of a danger to 
security, not'because their guilt was in"doubt. (3B) . 

J, 'The Right not to be Held Guilty of any Criminal Offence on Account of 
any Act or Omission which did not constitute a Criminal Offence, under 
National or Internatbnal Law, at the time when it was committed,~ 
not to Get a heavier Penalty than the one that was applicable at the 
time when the Criminal Offence was committed. 

Retroactive punishment is sometimes used to control political activity 
after a change in regimes, and may then result in the detention, often arbi
trary, of large numbers of persons long after the period of crisis has passed; 
it may also encourage the ill-treatment of political opponents. 

( 36) The Trial of Anastasios Minis and Stephanos Pantalakis: Report of the 
Observer (ICJ, 1973) 

(37) ICJ REVIEH No. 13 (December 1974), P• 16 

· (~8) Report of Hission to Uruguay and Supplejllent (ICJ:, 1974) 
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'Thousands of perso~s were arrested in Indonesia in 1965-66 ·on .j:he ·Ba~istqC 
their al.le_~-d membership #i or:,sonnections with the Cqmmuni's'·f Party (Pl<r:f; ?··;·: 

The party~:was out'lawe,d 'aft~r. ·mq~;t. of these p~~$6ns' had_ already':been in de ten_:. 
tion for several months. Many of them,;'a:r~ s'tii'f in cus'tody. 

~· ! :,.. ,': o ' .:'" • ... ' o i - 0 • 0 .. : ,L o • f ' o • • • t : • .: : • • • • 

.... :_;_[ 

On SepteiPber 11 and 12 , .. l973:{~r-ofessor Nicb.las VEi'g·~ Angel, Vice-Preside~-{.-l 
of the University of Chile, o86rri~\i ~:Professor :Luis. ~F'reddy Silva ·cdntreras, : 

1 
~''"'///.' 

General Se·c,r~tary of the University and 1'0 Eitudents 'of the same unive:r'sity ·' · 
were ar:ve~~E.!:Q:.'Y:·:Th.ey were charged under Article 8, paragraph 2, of· Law ,· L•f-.rf 
No. 17. 798~'"on_ the EstabJc.~shment of ~~Jeapon ControL The maximum penalty 
under tha;t;;l?w at·;·the tim~ ~£.!::the .. al:l~g_E;!,d ,offence (i.e. prior to the~r arres~
on Septeinbe.P: l+>:£~riO., 12) was !)4-tFH~ys. --, Ori ~e:ptew.ber> 22, 19 73, Decree tiaw No.· 5 --~·-· 
was promulgated .inlr~a~ ing thi m<l'kim'urn: penalties i.tn9er. this lai-t. On Novem-
ber 7,_:197?..~ a_~9t.i~~-f:ofL;·~t~fat'Osoriio (Case N~. _lse$/.73,_Fiscalia de Cara-

.• • . l' ~. . ·.: • -.. '· '. J f':.''. • ,'I . . .• .. • . , ' : . .-. • - • . ~ 

binero·s Oso~nor~~ condeffin~e'd Professors • Vega Angel. and __ Sflva ContrP-ras to 15 
years, and ih'e 10 ;~-~~dents to 3 years imprisonm~ht. ' 'The de-fence advoc.ate 
(de. turno) poirrtol').~ qut the error' in his written defence and in a submission 
to the revievling .a~thori ty('1Nev~rthe1ess the setiten:ces were confirmed~ 
Then~ is- ~o ,means of appeafing ag~Hnst th~s. errorieous·sentence. There-' are 
reportS! o:f,_..-rnqny other ·similar case-s:,; ip.c1uding, ~;VeJ:1 cases of death penalties 
for offencE?S'cbmmitted>b'efore the proclam'ation' b'f.~s;tate of war, although 

·no death penalty- was appjlf~~l?, at the time _of th~';'offenc'e. ,. ('39) · 
..... __ ... :.:.: -- ;_~ ~?·.)· ( '~f: ·· . .-. . :,,, ,' 

K. The Right to EgualProtection of the Law, without,-ai)zDiscrirninatio~. 

A genera1 pattern of .. -~~~criminatory la~s ofte~ r~stiJ:ts :.iri the inte~ment 
and sub'sequent 'ill-treatment of many metnbers of the. d~sdntv.b'U.re.d group' aJ?,d in 
addition the laws relating particularly to detention and ~mprisortment deny. those 
persons. many ·of the rights discussed above. : ,., · · ... ,, 

The web of discriminatory laws in South Africa and Southern Rhodesia have 
in fact put a very large number of Africans in prison after sentence o:r. in 
detention without trial. The relevant laws and proc~dures as well as the re
sulting torture and ill-treatme'nt are well documented in many United Nations 
publications, such as the latest report of the Ad Hoc Harking Group of Experts 
to the Human Rights Commission :i,n UN Document. E/CN.I+/1159. 

~.. . : . . 
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( 39) Final Report of His si on to· Chile to Study the D.egal Sys tern and the Protection 
of Human Ri&hts (ICJ ~ 1974) .. '-~~-~ ·. 
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PART !I 

SUGGESTED MEASURES TO ENSURE THE ENJOYMENT OF THE HUHAN RIGHTS 

0 F ALL PERSONS SUBJECTED TO ANY FORH OF DETENTION OR H1PRISONHENT 

A. Emergency laws, relating to arrest and detention powers and to judicial 
procedures, should be limited to the duration of the emergency and should apply 
only to the extent strictly required by the exigencies of the situation. A 
government should be encouraged to review its emergency laws and to return as 
soon as possible to a full system of civilian justice in which all civilians 
suspected of offences against the security of the state will be subject to 
civil process. 

B. Countries with large numbers of untried prisoners should be encoura~ed 
and aided to 

release those who have already been detained sufficient time to have 
"purged" their alleged offence; 
release those against whom there is no or not sufficient evidence; 
reintegrate p~isoners in society rather than nourish resentment; 
announce a definite prograrnm~ for handling the untried prisoners; 
permit exile, or at least provide decent conditions subject to interna
tional inspections, for those political prisoners still considered too 
dangerous to be set free in their own country. 

C. Certain basic le~al safeguards should be provided for and applied at all 
••• times. Annex-A contains suggested judicial and administrative practices and 

procedures which, if adopted 3 could effectively protect the rights of persons 
subjected to detention and imprisonment. The procedures are presented as pro
posed amendments to the Standard Minimum Rules for the Treatment of Prisoners 
in a document which the International Commission of Jurists has submitted to 
the sth UN Congress on the Prevention of Crime and Treatment of Offenders. 

D. Codes of conduct for police and persons in the medical profession should 
be established and disseminated, as requested in General Assembly Resolution 
3218 (XXIX), aimed at the prevention of torture and other violations of pri
soners9 and detainees' rights. Lawyers and their professional associations 
should also be aware of their professional obligations in this matter and 
should be prepared to support other lawyers who are victimized or penalized 
for fulfilling these oblip;ations. 

E. Strong administrative action supported at the highest levels is needed to 
prevent abuses of prisoners' and detainees' rights, with disciplinary action 
taken against all offenders. 

Geneva, May 31, 1975 

Annex 
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