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INTRODUCTION

The Universal Declaration of Human Rights is a majestic statement of princi-
ples, which has justified its title by gaining acceptance in almost every country
of the world. It is this which makes it an instrument of supreme importance. It
expresses, as no document has done before, common aspirations of all mankind.

It is perhaps inevitable, given the great diversity of cultures and religions, so-
cial and economic systems and level of development of the various countries of
the world, that there are considerable differences in the realisation and applica-
tion of these universally accepted principles. This makes it difficult to discuss in
a universal context how best in practical terms to further the achievement of
these rights. - '

For this reason the International Commission of Jurists, a lawyers® organisa-
tion which has worked for over 25 years for the promotion of human rights
under the Rule of Law, has recently decided to seek to organise a series of re-
gional or sub-regional seminars. Their object is to study how best to promote
human rights in the context of the current structures and problems of neighbour-
ing countries having perhaps a similar background and history and common
features in their societies.

First of these was an East and Central African seminar held in Dar-es-Salaam
in 1976 on ‘Human Rights, their Promotion and the Rule of Law in a One-Party
State’. The participants came from Sudan, Tanzania and Zambia, all proclaimed
one-party states, as well as from Botswana, Lesotho and Swaziland. The report
of that seminar, which aroused considerable interest, has already been published
by Search Press, London, under the title ‘Human Rights in a One-Party State’.

The second seminar, organised together with the Organisation of Common-
wealth Caribbean Bar Associations, was held in Barbados in September 1977.
There were 72 participants from 16 Caribbean countries, including government
ministers or senior officials from 11 of those countries. It was made clear
throughout that the governmental participants attended in a purely personal
capacity. None of the governments concerned are in any way bound by the con-
clusions of the seminar or by any views expressed during it.

As will be seen from the list of participants, the seminar was not confined to
lawyers, but included participants from the churches, trade unions, universities
and human rights organisations within the region. They also attended in a per-
sonal capacity and not as delegates of any organisations to which they belonged.

An organising committee was formed by the two sponsoring organisations,
with members drawn from other bodies in the region concerned with human
rights. This Committee decided to invite a small number of international experts
who could help to inform the participants of existing international human rights
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instruments and machinery. Otherwise, all the participants came from within the
region.

The letter of invitation to participants stated:

“The purpose of the seminar is to explore ways of helping to promote human
rights within the Caribbean, particularly at the international regional level. Equal
prominence will be given to economic, social and cultural rights as to civil and
political rights’. This latter point was reflected in the choice-of persons invited
and in the programme of the seminar. After the opening plenary sessions the
seminar divided into two Committees, dealing respectively with economic, social
and cultural rights and with civil and political rights.

The seminar was opened by a speech of welcome written by the Prime Min-
ister of Barbados. As he was unfortunately prevented by urgent government
business from attending the opening, his speech was kindly read on his behalf by
Senator O’B. Trotman, Minister in the Prime Minister’s Office.

There then followed a key-note speech by Mr. William Demas, President of
the Caribbean Development Bank and former Secretary-General of CARICOM.
He raised most of the central issues in a most stimulating and at times provoca-
tive way. This together with the other opening speeches laid the basis for well-
informed and fruitful discussions.

The participants were concerned to identify those rights which were of partic-
ular importance to the region at the present time, as well as discussing in what
ways human rights could best be promoted within the region. A number of spe-
cifie conclusions and recommendations were finally agreed by consensus by the
seminar. Perhaps the most important decision taken was to create a Continuation
Committee to seek to bring about the establishment of a regional coordinating
organisation on human rights, and meanwhile to see how acceptance and imple-
mentation of the other recommendations of the seminar could be brought about.
With all respect to the Attdmey-General of Guyana, Dr. Shahabuddeen, whose
reservation on this point will be found at the end of the report of the closing
session, it scemed to me as it did to the seminar as a whole that the creation of
such a committee was fairly within the declared purpose of the seminar. In any
event, as the organising secretary of the seminar I found it very encouraging that
the seminar gave promise of a continuing action for promoting human rights
within the region.

Niall MacDermot
Secretary-General
International Commission of Jurists

Geneva
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OPENING PLENARY SESSION

ADDRESS OF WELCOME DELIVERED BY
SENATOR O’B. TROTMAN ON BEHALF OF
THE RT. HON. J.M.G.M. ADAMS,
PRIME MINISTER OF BARBADOS

Mr. Chairman, Distinguished Guests, Ladies and Gentlemen:

It is with great pleasure that I welcome all visitors to Barbados on behalf of
the people and Government of this country. I also wish to take this opportunity
to pay tribute to the excellent work which the International Commission of
Jurists has been doing over the years to promote human rights in every corner
of the world. To its credit the Commission was pursuing the advancement of
the cause of human rights—even in difficult circumstances—long before the
issue of human rights became the focus of international public attention and de-
bate. I have every reason to believe that the Commission will continue to be res-
olute in its search for a just and more humane order for the people of this world
long after the present intense international interest in the subject has subsided.

The human rights record of the Commonwealth Caribbean countries has
been generally good, at least as far as conventional rights and freedoms are con-
cerned. This region as a whole enjoys a reputation in the eyes of the world for
the practice of free elections, for universal adult suffrage, for natural justice,
and for unimpeded access to impartial courts. The Caribbean is often regarded
as a region which holds sacred the rule of law and the protection of fundamen-
tal rights.

It would be unwise for us in the Caribbean, however, to be complacent. Con-
vention, reputation, and tradition will not stand us in good stead if they differ
from actuality. I wish to direct your attention to two aspects of the present
situation which call for renewed vigilance and demand new responses.

In the first place, respect for law and order is under stress within many Carib-
bean countries. The fundamental rights and freedoms which we have tradi-
tionally cherished have frequently come under attack as much from extreme
forces of the right as from those of the left; from unscrupulous persons and
groups with no ideological commitment, but spurred on by naked greed for
power; from those with blind ideclogical zealotry, not minded to tolerate
any point of view but their own; from organized political parties—out of Gov-
ernment and in Government—which wish to retain or obtain power, firmly
holding to the view that any means to achieve their aims are justifiable. These
groups are prepared to overthrow completely the rules as we understand them
and as we have observed them.

I am of the opinion that if any Caribbean society is to deliver the goods for
its people, by improving its standard of living and quality of life, there must be
within the society a universal commitment not only to the rule of law but also
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to what may be termed a principle of politics. This principle embodies not only
our acceptance that change in political arrangements, structure, and leadership
may be necessary from time to time, but also an acceptance that change must be
achieved within a framework which provides for the protection of the funda-
mental rights and freedoms of individuals and of groups within the community,
including minorities.

To succeed without rancour, the society must find the rules acceptable and
must play within the rules. This holds good for those in power and for those
out of office. If the batsman persists in running short and the bowler in throw-
ing, that is not cricket and we are in a different ball game altogether.

On the one hand governments should not seek derogation of the lofty promises
and principles of their constitutions except as a very last resort and in very
exceptional circumstances. They should not too readily appear to be giving
with their right hand what they are taking away with their left. Moreover I
believe they should understand the full implications of their commitment.
Thus, if I may take as an example freedom of expression, governments should
realise that a corollary of the freedom of expression is a duty of the Govern-
ment to listen, and that an integral part of that freedom is reasonable access to
the media—radio, television, and the press—all of which are instruments of
political power.

On the other hand those out of power must, if necessary, learn the painful
patient lesson of prolonged opposition. They must undertake the demanding
and often frustrating task of living within the rules, of persuading the people
that there is an alternative Government in the making which is willing to wait—
however long—for the resignation of the Government in power or for the expiry
of its term of office. Those out of power cannot expect to change the basic
rules of the game either in mid-innings or in mid-over.

Mr. Chairman, I hope that nothing I have said so far will be interpreted as a
defence of the status quo. Society cannot be made absolutely secure against
change in rules, whether political or legal. What I am saying is that the peace-
ful change which we desire can come about only through a general acceptance
of the rules generally included under the umbrella terms of ‘rule of law’ and
‘fundamental freedoms’. I am firmly of the view, however, that the governments
and people of the Caribbean must be firmly committed to the need for change.
And this brings me to my second observation.

Just as men can acquire new needs, so can they acquire new rights. Human
rights are not finite. They are always increasing. New knowledge and new cir-
cumstances generate new rights. The challenge therefore is not merely to meet
the conventional standard, but to go beyond it and seek to reach a goal above
that which has so far been achieved. Thus I can envisage that the right to oppor-
tunity for education may harden with technological progress into a right to
publication. (This latter claim need not of course be linked to the value of the
publication any more than the conventional right of free speech is linked to the
merit of what one has to say!)



We in the Caribbean also need to promote the new rights because our experi-
ence has taught us that the old conventional rights can be enjoyed to the full
only if the new rights are admitted and won. Thus arguably the right to life
presupposes the right-to food which in turn presupposes the right of work and
earn a living. The unemployed cannot live life to the full,

In this respect I am glad to note this Seminar’s intention to grant the same
prominence to economic, social, and cultural rights as to civil and political
rights.

I hold the view nonetheless that the satisfaction of the new needs and the
granting of new rights—which all have a strong element of justice—can come
about only within a framework of order. While order can be achieved without
justice, justice requires order. New rights can be met only if honest efforts are
made to ensure that our people enjoy the conventional rights. Thus there must
be a commitment to free expression before we can speak of having easy access
to the media as a right.

Mr. Chairman, I am sure that this Seminar will indicate even more fully why
we in the Caribbean should not be complacent about our achievements in the
field of human rights. We face new challenges and new needs. Your Seminar
may well suggest how the governments may meet the new challenges and cope
with the new needs and I shall of course follow your decisions and deliberations
with keenest interest.

This Seminar comes at an opportune time, when in many places the individual
citizen may feel increasingly at the mercies of the State. This Seminar will enable
us to take stock of this situation. I trust that there will be an openness and
frankness in your discussions which will deepen our understanding of human
rights and strengthen our resolve to advance those rights—without stirring up
unnecessary bitterness.

Mr. Chairman, it is because I do not underestimate the ability of law to exert
an indirect influence on social change that I welcome you all to Barbados to
discuss the age-old question of human rights. An examination of the list of
participants shows that it is rightly realised that the subject of human rights
which was for a long time primarily the concern of lawyers and philosophers is
now the concern of many disciplines, and is indeed the concern of all the people.

On behalf of the People and Government of Barbados may I again welcome
you to Barbados in the hope that you will find your stay on our island pleasant
and rewarding.
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Preliminary Remarks

When I was asked to give this opening address', T agreed to do so only with
the greatest diffidence. This initial diffidence stemmed from my lack of training
in and knowledge of law.

Five Fundamental Postulates

But on further reflection, I decided that I could at least share with you some
thoughts of a layman on the subject. These thoughts are based on the following
five postulates which I hope that you can accept.

The first of these postulates is that in order that one may speak meaningfully
about and understand the background to the degree of granting or denial of
many Human Rights and Fundamental Freedoms in various countries of the
world, one has to view such rights and freedoms in the perspective of the politi-
cal and social philosophy and type of political and economic system existing in
particular countries and types of country.

The second postulate is that in discussing these Rights and Freedoms in re-
lation to particular countries and types of country one should take into account
the existing level of economic development and the desired rate of change in
the transformation of economic and social structures.

The third postulate is the necessity to make a distinction between ‘negative’
civil and political rights and ‘positive’ economic, social, and cultural rights.
Accordingly it must follow that serious discussion of human rights must try
to analyse the relationship between these two sets of rights and to determine
those circumstances in which there could be conflict between them.

The fourth postulate is the need for treating many crucial rights not as
absolutes but rather as rights which have to be qualified in their application and
implementation. From this point of view, some of the provisions concerning
human rights and fundamental freedoms contained in international or regional
declarations and conventions and even in national constitutions might best be

1. I wish to acknowledge a useful discussion which I had with Neville Nicholls (Vice-
President of CDB) and useful comments on the first draft of this address which I received
from Rupert Mullings (Director of the Economics Division of CDB). However, it does not
necessarily follow that either these two persons or the organisation for which we all work
necessarily share the views expressed in this address.
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seen as setting norms for the conduct of States rather than as rigidly binding
obligations which require immediate and literal application by the State con-
cerned in the form of enactments under municipal law. Any serious discussion
of these rights and freedoms must therefore analyse the special circumstances
which might often lead to the abridgement or restriction or qualification of such
rights in their practical application by States

The fifth and final postulate which I hope that you can find 1t possible to
share with me is that serious attempts at the promotion of human rights in the
English-speaking Caribbean must take into account several specific historical,
sociological, economic, cultural, and even geographical factors which make the
English-speaking Caribbean countries in some crucial aspects unique among
Third World countries.

Impact of Different Philosophies and Different Po litical Systems

In looking at the impact of different political and social philosophies and
different political systems, one should begin by noting that, while the consti-
tutions of nearly all countries in the world today as well as the U.N. Universal
Declaration on Human Rights and its two Covenants on ‘negative’ and ‘positive’
rights contain extensive safeguards and guarantees of human rights and funda-
mental freedoms and while nearly all countries in the world today regard them-
selves as ‘democratic’, there is in practice considerable variation between dif-
ferent types of regimes not only in the extent to which they grant several basic
rights to their citizens but also in the relative emphasis as between civil and
political on the one hand and economic and social rights on the other hand.

The fact is that it is mainly the Western developed countries with liberal
democratic or social democratic regimes whose practice comes closest to the
grand statements contained in international or regional declarations and con-
ventions and in national constitutions with respect to both civil and political
and economic and social rights.

In the development and near-developed countries with centrally planned
economies it would be fair to say that the pursuit of economic and social rights
is given precedence over the granting of civil and political rights.

It is not so easy to make generalisations about Third World countries. If we
include those Third World countries with centrally planned economies we can

(with some degree of over-simplification and even arbitrariness) place such
countries into four categories: :

(2) countries with centrally planned economies and with post-revolutionary
regimes;

(b) countries with either dictatorial or authoritarian repressive and either con-
servative or ‘purposeless’ military or civilian regimes;

(c) countries with progressive civilian (but sometimes military) regimes aiming
at total or near-total mobilisation for rapid economic and social transfor-
mation and with either de jure or de facto one-Party States. Often these
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regimes refer to themselves as ‘African’ or ‘Asian’ or ‘Arab’ Socialist; and

(d) countries with civilian democratie rule under a two-Party or multi-Party
system. Such a regime may be either mildly modemising or aiming at a
fairly rapid rate of economic and social transformation and a high level of
popular mobilisation for development. Similarly, there are differences in
the degree of ‘democracy’ (or in the extent to which civil and political
rights are granted) within this type of regime.

With regard to type (a) regimes the remark made above in relation to de-
veloped and near-developed countries with centrally planned economies also
holds true. In type (b) there is often little regard for either civil and political or
economic and social rights—even though there may sometimes be an element of
somewhat incoherent ‘populism’. In a few cases, however, the government may
pursue a policy of rapid economic growth with no or little regard for social
justice. Type (c) tends to emphasise economic and socijal rather than the tradi-
tional Western civil and political rights. Only in type (d) are there efforts of
varying degrees of seriousness and commitment and of success at the pursuit of
both civil and political and economic and social rights. Moreover, the more
rapid the rate of economic and social transformation and consequently the
extent of popular mobilisation aimed at, the more does there tend to be greater
emphasis on the latter relative to the former set of rights.

I must again emphasise that this fourfold classification is highly over-simpli-
fied and that in the real world there may not only be ‘hybrid’ types but variants
within each of the four categories, especially with respect to types (b), (c)
and (d).

It seems to me a matter of prime importance to consider the reasons for such
differences between various types of countries and regimes in terms of the
granting (or denial) of the two sets of human rights.

The first reason, I think, springs from differences of political and social
philosophy and of political systems. And I would say that the second reason has
to do with the question of material resources available or, in other words, the
level of economic development already attained.

Take first the difference in political and social philosophy and political
systems.

Western liberal democratic political systems in today’s world are the product
both of the history of events and the history of political thought. The founda-
tions of today’s Western liberal democracies are the product of the historical
development of individualistic Capitalism in the last three centuries as well as
the ideas or theories on the relationship between the State and the individual
connected with the Hobbes/Locke/Bentham stream of Western political thought,
as modified in the mid-nineteenth century by John Stuart Mill. In the Hobbes/
Locke/Bentham line of thought (which may be very broadly characterised as
competitive or ‘possessive’ individualism) the liberty of the individual to pursue



his own interests serves to maximise the sum of ‘utilities’ (or in modern terms
the economic welfare) of the society.

In the modification introduced by John Stuart Mill in the middle of the nine-
teenth century there are two central propositions. First, freedom from an oppres-
sive and ‘over-interfering’ State and ‘over-democratic’? society enables and facili-
tates the fullest possible development of individual personality. Second, the State
should play a somewhat greater role in the provision of economic and social rights
for the majority than that envisaged by the Utilitarians and their even more ‘indi-
vidualist’ philosophical predecessors in the seventeenth and eighteenth centuries,

Indeed, it was John Stuart Mill who paved the way for the Fabian Socialists
in Britain. The Fabians made a unique contribution to the establishment of the
welfare state version of today’s Western liberal democracy. The influence of
Marx and European Marxists who vigorously pointed out the limited importance
of civil and political liberties to the economically oppressed European working
classes in the late nineteenth and early twentieth centuries is also obviously
important. Finally, the granting of the suffrage to the workers and the legalisa-
tion of trade unions also exercised a decisive influence in the shaping of today’s
modern Western welfare state.

In the Social Democratic version of the modern Western liberal democracy
equality is probably valued almost as much as individual liberty and conse-
quently a wide measure of State intervention, regulation, and even ownership
and control of some of the important means of production (together constitu-
ting the ‘mixed economy’), combined with State provision of certain vital social
and individual needs of the masses, is used as the instrument for achieving the
contemporary welfare state in some of the developed western countries. This
means that in Western social democracies not only is a wide measure of civil
and political rights available to the individual but ‘positive’ efforts are also made
by the State to provide social justice (or economic and social rights) for the
masses of the population.

In the case of the centrally planned economies, the ideological roots also
stem from Western political thought in the form of the heritage of Marx and
his notion of dictatorship of the proletariat following the Revolution. Now,
while Marx was first and foremost a deeply humanistic philosopher, who firmly
held the belief that the ultimate purpose of society was the ‘withering away’ of
the State and the self-fulfilment of the individual through the ending of worker
‘alienation’ from the means of production under capitalism so that he or she
could become creative and thus realise his or her ‘human essence’,? in practice

2. It is often forgotten that in Western liberal democracy, liberalism preceded democ-
racy. In the works of the seventeenth century thinkers such as Hobbes and Locke the idea
of ‘one man—one vote’ never figures, although it is contained in the “Utilitarian’ writings of
Bentham in the late 18th and early 19th centuries, Leaving aside the special case of the
U.S.A,, the democratic idea came to be generally accepted in the West only in the last three
decades of the nineteenth century and the early decades of the twentieth century.

3. Marx saw this situation coming about through the massive technological development
made possible by Socialism.




today his heirs who have either had to build Socialist states in a hurry or who are
now trying to do so with equal speed appear to stress the needs of the collec-
tivity more than the needs of the individual and accordingly lay great emphasis
on the all-pervasive role of the State as the representative of the proletariat in
building Socialism. Naturally, these regimes tend in both theory and practice to
downgrade the idea of civil and political liberties of the Western countries as
being ‘bourgeois’ and therefore at best irrelevant and at worst a hindrance in
rapidly building Socialism. The realisation as quickly as possible of economic
and social rights for the masses is their predominant concern.

Here it is necessary to make the point that, although the traditional set of
civil and political rights originates from individualistic capitalism in its pre-
democratic and pre-abolition of slavery phase, these rights are nevertheless of
great value in promoting human dignity and the development of human per-
sonality and should never be lightly dismissed. In other words, we must never
confuse ‘value’ with ‘origin’ in looking at social and political institutions.

Type (a)—those countries in the Third World with centrally planned econo-
mies and post-revolutionary regimes—obviously share many of the characteristics
of the developed or near-developed centrally planned economies, except that a
quite radical egalitarianism is emphasised—perhaps somewhat at the expense of
the bureaucratic, organisational, and technological rationality to be found in
the more developed centrally planned economies.

Type (b) of Third World regimes can come into being as a result of the break-
down of the political process brought about by extremes of tribal factionalism
or religious sectarianism or ethnic group competitiveness; or by economic break-
down stemming from either externally originating economic crises or economic
and financial mismanagement or a combination of both; or by a failure of the
economy to satisfy rapidly rising aspirations of the people of the country for
improvement in their material position. There is often highly centralised one-
man or ‘Junta’ governments not resting on popular consent or participation. In
this type of regime, civil and political rights are more likely than not to be
strongly and sometimes ruthlessly suppressed. The view of the rulers of such
countries is that, if they permit many of the traditional civil and political rights
to be exercised, the safety and security of the State would be undermined.
Moreover, since, apart from fitful ‘populist’ manifestations and in a few cases
the pursuit of a highly unequal pattern of economic growth at the cost of
social justice, there is no coherent and systematic pursuit of the realisation of
economic and social rights, these repressive authoritarian or tyrannical regimes
possess few, if any, of the many redeeming feature of the other types of Third
World regimes. Most of the elementary negative and positive human rights are
more often than not brutally trampled upon. In some cases the motivation is
self-preservation on the part of the regime, in others the need to preserve ‘order’,
and in yet others the obsessive and paranoid fear of ‘Communism’—a vague and
elastic concept which often seems to include in its embrace the mildest kinds of
economic and social reforms.
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Type (c) is often by comparison a more idealistic type of regime in Third
World countries in the sense that there is less repression of civil and political
rights and more concentration on the promotion of the realisation over time of
economic and social rights of the masses. Much emphasis is often placed on
intensive mobilisation of the people for rapid economic and social transforma-
tion and in some cases their extensive participation in decision-making, parti-
cularly at the local level.

While a type (c) regime is certainly much more praiseworthy than the type
(b) regime, there is often still considerably less emphasis on the individual and
his rights than within the Western liberal democratic or social democratic frame-
work. While most of these regimes claim indigenous roots in terms of ‘communal’
social and economic organisation and values, if we wished (highly artificially)
to place these regimes within the framework of Western political thought their
moral and intellectual foundations could be regarded as very roughly resembling
in some respects Rousseau’s conception of the ‘general’ or ‘real’ will. The con-
cept of the rights of the individual does not always receive great emphasis since
the State is regarded as providing for the expression of the ‘general’ or ‘real’
will of the people and therefore as always necessarily promoting the common
good of the community as a whole. This is why many of these countries are,
either de jure or de facto, one-Party states. (In this connection it is worth
pointing out that, whatever one’s own personal predilections may be, it is in
principle possible to have in such states a considerable amount of intra-Party
democracy and the recognition of several basic civil and political rights—except
of course that the right of free association and possibly the right to dissent
would be severely abridged.)

In type (d) of Third World regimes a harmonious blend of the two types of
rights is sought, if not always successfully. In many countries of this type
liberty is not always subordinated to equality, as is the case with type (a) or
type (c); but there may be somewhat less emphasis than in type (c¢) on wide-
spread popular mobilisation for development because the desired rate of econo-
mic and social transformation may not be as high as in type (c).

Impact of Variations in Existing Levels of Economic Development

With this background in mind, let us go on to explore the ways in which the
existing level of development of a particular country can affect the extent to
which economic and social rights are realised for the majority of people in the
country.

In the majority of the developed Western liberal democratic or social demo-
cratic states, the individual is by and large guaranteed to a large extent nearly all
of the traditional civil and political rights such as the right of freedom of speech,
thought, and expression; freedom in the choice of his government; freedom of
assembly and association; freedom of person in the sense of freedom from
arbitrary arrest as well as freedom from inhuman treatment such as torture;
freedom of movement within his nation state and freedom to travel outside;




freedom of religious belief and worship; and most of the other freedoms, princi-
pleS, and procedures enshrined in the notion of the Rule of Law. And at the
same time in these States a very large number of economic, social, and cultural
rights (including availability of jobs) are also within reach of the individual. This
is possible because the level of economic development achieved by these coun-
tries facilitates the establishment of the welfare state—in the sense of access to
adequate diet and nutrition, adequate health and housing and widespread
opportunities for education of both a liberal and vocational character up to both
secondary and tertiary level.

However, we must never forget that in several of the developed Western
democracies certain basic rights are in varying degrees denied to some ethnic
minorities—particularly blacks and Asians.

The enjoyment of a wide measure of economic, social, and cultural rights is
facilitated in the more developed centrally planned economies by virtue of their
relatively high level of economic development, even though there could still be a
certain amount of belittling of conventional civil and political rights.

In the case of nearly all Third World countries, whatever the degree of civil
and political rights enjoyed, we find only a limited realisation of economic and
social rights even where governments may be vigorously pursuing the objective
of achieving the latter kind of rights. This is because of the low level of eco-
nomic development in such countries.

Relationship Between Civil and Political and Economic and Social Rights

The question immediately arises: in developing countries should civil and
political rights be sacrificed to the rapid achievement over time of social, econo-
mic, and cultural rights? Or, put in other words, are civil and political rights and
freedoms a ‘luxury product’ that can only be made available to the masses
after—through a rapid but necessarily long drawn-out process of economic and
social transformation—a relatively high level of economic development has been
attained? Let us admit straight away that this is a very difficult question to
answer.

The problem is made even more difficult by the historical and contemporary
evidence. For in today’s Western developed countries the enjoyment of civil
and political rights by the masses was for most of the eighteenth and nine-
teenth centuries—when economic transformation was taking place rapidly—sup-
pressed in the interests of rapid capital accumulation by the then dominant
capitalist class. It is also the case that during its critical period of economic
transformation in the inter-war years of the twentieth century the country
which pioneered central economic planning achieved a very high rate of capital
accumulation at the expense of both the real income and many civil and politi-
cal rights of the workers and peasants.

Yet the question, as to whether in today’s developing countries the availa-
bility of civil and political rights should be sacrificed in the interests of rapid
development undertaken either by local and/or foreign capitalists or by the
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State, should not be answered only with reference to the historical experience
of both developed liberal (or socialist democratic) countries and developed
countries with centrally planned economies.

One could argue that, in principle, there is no sound reason why the goal of
rapid social and economic development could not be pursued simultaneously
with the existence of a wide range of civil and political rights. The very dis-
tinguished West Indian economist, Arthur Lewis, argued this point very force-
fully tweive years ago in his work on Politics in West Africa. Arthur Lewis
approached the problem from a liberal democratic (or more accurately a broadly
social democratic) point of view. And more recently, in the August 1977 issue of
Caribbean Contact we find another outstanding West Indian economist, Clive
Thomas, who approaches the problem from a neo-Marxist (or rather New Left)
point of view, passionately asserting that a rapid rate of economic and social
transformation in a Socialist regime based on an alliance between the workers
and the peasants in a Third World country can be achieved without those in
power having to suppress the democratic rights and freedoms of such workers
and peasants. Indeed, most Third World thinkers such as Nyerere who supported
the type (c) regime mentioned above would almost certainly favour a situation
in which mobilisation of the people for rapid economic and social transfor-
mation would be pursued with the least possible infringement of their basic civil
and political rights.*

In my own view the real question is the extent to which it is possible in all
developing countries aiming at rapid economic and social development to
provide the maximum possible degree of respect for fundamental civil and
political liberties within the framework of the Rule of Law. Seen in this way, it
may not be so much a question of suppressing many civil and political liberties
as rather a question of a very careful examination of the precise and specific
circumstances under which, with no doubt considerable soul-searching and
even reluctance, these rights might have to be qualified in their practical appli-
cation. In other words, the greatest possible care should be taken in suppressing
or in qualifying any of the fundamental civil and political rights. Such a proce-
dure, it is suggested, would almost certainly leave intact most of the fundamen-
tal civil and political rights of the people.

In a developing country, then, it should be possible to have a wide range of
civil and political rights granted immediately. As a minimum, 1 suggest that the
following human civil and political rights should be immediately guaranteed,
with as few qualifications as possible in their application:

(a) the right to the fullest possible participation of the masses of the people
in governmental plannning and implementation and in the election of
both local and central governments;

(b) the right to freedom of thought, assembly, expression, association and
religious worship;
4. The late Frantz Fanon would no doubt have shared this view.
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(c) the right to freedom from arbitrary arrest and imprisonment, and to the
enjoyment of the Rule of Law; subject to any temporary infringement of
these rights that may be necessary under a State of Emergency;

(@) the right to freedom from forced labour, coercion, and inhuman or de-
grading forms of punishment such as the barbarous practice of torture.

Thus, the application of many of the fundamental civil and political liberties
can be immediately guaranteed in a developing country aimingat rapid economic
development. On the other hand, many though not all economic and social
rights essential to human dignity can be realised only over a fairly long period
of time as the total amount of material resources available to the community
Increases. It would be wrong, however, to wait for the growth of the total
material product to increase sufficiently before any attempt is made to realise
such rights. That is to say, social justice should be pursued simultaneously with
economic growth and development. This requires that provision for the satis-
faction of certain basic human needs of all the poor should be integrated into
the process of long-term national development planning, strategies, and objec-
tives. This is the ‘Basic Needs’ approach to development in Third World
countries. This approach involves the setting and implementation of targets to
ensure that within a determinate time period the poorer half of the popula-
tion should have their basic needs for food and nutrition, clothing, shelter,
basic preventive (and to a lesser extent curative) medical services, appropriate
education, pure drinking water supplies, and adequate public transportation
reasonably well satisfied. What is more, it is possible to show that the pursuit
of the ‘Basic Needs’ approach, so far from being in conflict with, actually can
contribute to structural transformation of the economy and the ultimate elimi-
nation of unemployment, underemployment, and mass poverty.

This ‘Basic Needs’ approach seems to me the only sound basis for economic
development policies in countries which aim at raising the standard of living and
the human dignity of the masses of the population, thereby promoting the
quickest possible realisation of many important economic and social rights for
the many persons living in abject poverty in such countries.

Circumstances under which Certain Rights Should Be Qualified
in Their Practical Application in Third World Countries

In any relatively open society serious conflicts of interest between different
economic classes and interest groups will always manifest themselves, since
the better-off groups will nearly always be opposed to any change in the direc-
tion of promoting more ample economic and social rights for the poor. In
other words, the realisation of economic and social rights for the disadvantaged
nearly always entails, at least in the short run, an additional obligation or burden
for the better-off. And in extremely special circumstances the right of national
self-determination may have to be qualified to provide instead for collective
self-determination of a group of neighbouring countries inhabited by similar

12



e TN e AT g N T N e e e = o e -

~ - R b o T

b NN - g

e

peoples, by reason of the harsh facts of power in international relations in the
contemporary world.

Therefore, we must concede that in the process of rapid economic and social
transformation it may well be necessary to determine circumstances under which
certain rights enshrined in the U.N. Universal Declaration on Human Rights, its
two Covenants and in preambles to national constitutions would have to be
qualified in their practical application. I shall refer here to four such rights of
the greatest relevance to the contemporary English-speaking Caribbean:

(a) the absolute right to national self-determination;
(b) the absolute right to property;

(c) the absolute right to work;and

(d) the absolute right to free collective bargaining.

The right to national self-determination is a value almost universally accepted
in today’s world. It is.indeed one of the pillars of the United Nations Universal
Declaration on Human Rights. As a West Indian I cannot but share this value.
Yet, given in the English-speaking (and perhaps Dutch-speaking) Caribbean the
large number of small islands and the very small offshore islands politically
attached to slightly less small islands, one could in the name of the absolute
right to self-determination put forward the patently absurd argument that every
little islet or rock (inhabited by at least one person) should enjoy the unquali-
fied right of individual self-determination. While small size per se should not be
seen as a barrier to self-determination, there are varying degrees of smallness
and of lack of both human and natural resources. It could well be the case that
a certain critical minimum size and level and range of both human and natural
resources are needed to make political self-determination meaningful. West
Indians are no longer living in a simple pastoral economy and in my view would
find such an economy incapable of satisfying their material aspirations. More-
over—and this is the crucial point—is not a state of collective self-determination
among neighbouring islands whose inhabitants are all basically the same people
preferable to a state of individual island self-determination? For this would at
least permit the attainment of a critical minimum size and level and range of
human and natural resources and so avoid the extraordinarily massive external
dependence and consequent weakness and vulnerability which would render
individual self-determination for the small and very small West Indian islands
almost totally meaningless.

Thus, in certain circumstances—as in our region—the realisation in an abso-
lute form of the fundamental political right of national or insular self-determi-
nation may lessen the possibility of the masses realising certain economic and
social rights and at the national level may lead to an abridgement of human
dignity as a result of not very subtle forms of neo-colonial dominance and
manipulation—whether exercised by “big and medium-sized powers, shady
foreign investors, or transnational corporations. And even the right of the
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people of such islands to cultural integrity is likely to be severely curtailed. S

In today’s world it is generally accepted that, while the right of property is a
basic human right, in certain circumstances this right may well have to be
abridged or curtailed or qualified in order to secure economic and social rights
for the masses of the population. Thus, there may well have in certain circum-
stances to be compulsory State acquisition of land for development purposes at
values that may not be strictly market values and payment of compensation not
promptly but within a reasonable time period. Or to promote economic
development with social justice for the majority it may well be necessary to
levy fairly high rates of taxation on property or the iricome from property in
the form of Land Tax, Death Duties, and Income Tax, as is indeed generally
accepted both in developing countries and in the developed liberal democracies.

In most Third World countries, except in those with type (a) regimes, the
right to work as an immediately available right is virtually meaningless, since
the realisation of reasonably full employment is intimately bound up with the
processes of economic and social transformation which are in large part a func-
tion of time. Even if the government tried to create unproductive work—e.g.,
by having all the unemployed dig up and then fill in holes—the expenditures
involved would most likely be beyond the resources of the country and would
therefore mean the denial or curtailment of social and economic rights to other
persons (including workers) and the diminution of other social and economic
rights to the community as a whole.

It is generally recognised in virtually all types of regimes existing in the
world today that the right to ‘free collective bargaining’ may well have to be
qualified or circumscribed in several significant ways. Incomes policies (many of
them unsuccessful) are commonplace in today’s Western developed countries.
In both the centrally-planned developed and under-developed countries there is
no need for incomes policies as such, since the division between Consumption
and Accumulation (that is, Investment) is centrally determined. In the develop-
ing countries with market or partly-planned economies it is now generally
realised that because of the need to maximise the rate of saving and investment
in both the public and private sectors, to promote employment opportunities
for all, to promote agricultural and rural development, to protect the balance
of payments, and to promote social justice both as between workers and the
higher income groups and as between different categories of workers (in the
light of large differences of productivity between economic sectors), free collec-
tive bargaining must be circumscribed by law and that a Prices and Incomes
Policy for the whole country needs to be adopted and implemented. For in
the absence of such legal circumscription and of such prices and incomes policies
the enjoyment of certain economic and social rights by highly-paid workers

5. There remains the question of the desirable and feasible amount of autonomy and/or
administrative decentralisation available to individual islands in relation to the Central Gov-
emnment. I cannot deal with this issue here, except to note that it is very much a matter of
degree rather than of principle.
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must mean the denial or abridgement of these same economic and social rights
to other less fortunate workers and peasants and the young unemployed.®

The Promotion of Human Rights in the Caribbean

When we apply all the above-mentioned considerations to the specific case
of the English-speaking Caribbean, what can we say about the promotion of
such rights in this part of the world—having regard to the fact that, although our
countries are part of the Third World, the region has many unique historical,
cultural, economic, social, and geographical features? We can, I think, advance
the following six basic propositions.

First of all, the need to ensure the maximum possible range of political
and civil rights, consistent with whatever pace of economic and social trans-
formation may be desired by the people and with the Rule of Law, should be
scrupulously observed. This is because it would in my view be profoundly
wrong in this age of self-determination to perpetuate the historical pattern
whereby for centuries civil and political rights were denied to the masses of the
West Ir.dian people. We in the Caribbean must always remain committed to civil
and political liberties, notwithstanding their origin as part of the ideology of
individualistic Capitalism in the late seventeenth and eighteenth centuries, with
its attendant exploitation of metropolitan workers and its enslavement of our
ancestors.

To repeat, the value of an institution is often independent of its origin.
If only because of the centuries of the violation of the individual personality
and human essence of the West Indian involved in the institutions of colonia-
lism, slavery, and indentureship, the basic human rights of West Indians should
not lightly be suppressed, even if such suppression is motivated by well-inten-
tioned desires to maximise the rate of economic and social transformation.

Secondly, it may well be desirable to modify the pure Westminster model
of political democracy to suit the special circumstances of the Caribbean and
its people. However, in my view, the Westminster model should not be totally
abandoned, since it is a simple and effective means of government and capable
of permitting the implementation of fairly radical economic and social change
and virtually any degree of participation of the masses in public affairs and
public decision-making.

Thirdly, we should accept that a modified Westminster model of political
democracy is not really inconsistent with a reasonably high degree of political

6. I am very conscious of the achievements of the West Indian Trade Union Movement in
getting rid of the terrible exploitation of labour by foreign and local capitalists which lasted
up to the end of the 1950’s, and in successfully pressing for West Indian self-government
and Federation. Yet I consider that West Indian trade unions should now develop a some-
what new role in the economy and society, provided of course that it can be clearly seen that
governments are simultaneously pursuing the goals of economic growth and development
and social justice. Moreover, we should not forget that independent trade unionism is an
important expression of freedom of association—one of the basic civil and political rights.

15




mobilisation of the population for development and a fairly rapid rate of eco-
nomic. and social transformation.

Fourth, in the Caribbean no effort should be spared to promote the speedy
and full realisation of economic and social rights for the masses of the West
Indian people.

Fifth, continuing efforts must be made to eliminate all traces of racial dis-
crimination in the light of the historical experience of the great majority of
West Indians who have up to recently suffered the gross racial discrimination
inherent in colonialism, slavery and indentured labour and the aftermath of
these political and social institutions.

Sixth and finally, for reason which I have urged earlier on (namely, extremes
of small size and low levels and range of both human and natural resources), the
principle ought to be accepted that self-determination—certainly for virtually all
the English-speaking countries of the Eastern Caribbean—ought to be sought
within a single political collectivity if such self-determination is to be of any real
meaning.”

Moreover, with regard to economic and social rights, it seems to me that
Caribbean countries need to adopt a ‘Basic Needs’ development strategy so as to
provide all in the lower income groups within the shortest possible time-span
with minimum human standards of nutrition and food consumption, shelter and
clothing, preventive and to a lesser extent curative medicine, relevant education,
pure drinking water supplies, adequate public transport, and access to productive
employment.

In addition, there are certain social rights—not necessarily involving con-
siderable State expenditures but nearly always involving social legislation—which
in the specific circumstances of the Caribbean should be made available to the
people.

Here I refer particularly to the provision of greater social rights to children
and women—rights such as the removal from children of the stigma and legal
disabilities of ‘illegitimate’ birth, which is virtually the norm in the English-
speaking Caribbean; the protection of deprived and disadvantaged juveniles
from over-severe or inappropriate trial and punishment for acts of delinquency;
and the ending of discrimination and disabilities faced by women through the
provision of equal pay for equal work, equal opportunities with men in all
jobs and other spheres of activity, the guaranteeing and enforcement—if
necessary by compulsory deduction from wages and salaries—of payment of
adequate maintenance by fathers for both their legitimate and illegitimate
children, a more equitable distribution of property jointly owned by husband
and wife after the legal dissolution of marriage, the reduction and if possible
elimination of the incidence of sexual exploitation of women by male employ-
ers taking advantage of the ‘surplus labour’ characteristics of the labour market.

7. Of course, as I have already noted, there must be feasible arrangements for some de-
gree of autonomy and/or administrative decentralisation in the individual islands,
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(1 do not, however, know whether this last right of women can ever become
justiciable; but you as lawyers can no doubt give the correct answer).

1 now turn to the machinery for securing civil and political rights for the
Caribbean. I am not a lawyer but I will draw attention to what appears to me to
be certain desirable features of such machinery:

(a) a genuinely independent Judiciary and Magistracy possessed of high in-
tegrity,

(b) the appointment of an officer similar to an Ombudsman or Parliamentary
Commissioner who would investigate complaints from citizens who have
been victims of administrative injustice or arbitrariness;

(c) the establishment of a permanent Commission of Enquiry and of a per-
manent Integrity Commission;

(d) the modification in appropriate cases of the legal concept and practice of
‘costs after the event’ involved in litigation when poorer people have to
fight for their rights in law courts;

(e) State provision of legal aid, or alternatively, the enactment of legislation
requiring all lawyers to devote part of their time to defending the poor
free of charge;

(f) education at both school and adult level of the people on their Rights as
well as their Duties as citizens; and

2) a vigorous and wellinformed press and other mass-communications
media, not only capable of giving accurate factual information and ana-
lysing objectively national, regional, and international issues but also
equipped to elicit maximum public participation in the discussion of na-
tional and regional issues, and possibly subject to self regulation by an in-
dependent Regional Press and Broadcasting Councit

Above all, it is necessary for lawyers who by their professional training are
the group most involved in the issue of Human Rights in our societies to under-
stand that there are both negative rights (in the sense of civil and political
rights) and positive rights (in the form of social, economic, and cultural rights).
Caribbean lawyers, trained on British textbooks, tend to see rights of people
in the Caribbean in terms of the negative civil and political rights of the
Western liberal democratic tradition. Not only should they become more alive
to issues of legal reform and economic and social change, but they should also
understand that the raison d’étre of such reform and such change is a fuller
realisation of positive economic, social, and cultural rights for the people. They
should take a leaf from the book of eminent jurists in Britain and even more so
in the United States who have advanced the cause of human freedom in both
its moral and material aspects by the far-reaching judgements they have given,
not seeing themselves as forced to take a literal textbook and therefore conser-
vative position on cases that come before them. In other words West Indian
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lawyers must see themselves as a vanguard group in promoting economic de-
velopment and social justice in the region.

Finally, I will not shirk from dealing with the contentious issue of the estab-
lishment of a Human Rights Commission in the Caribbean. I see one great
difficulty in this. But before I come to this difficulty, let me remind you of an
important and perceptive observation made years ago by Arthur Lewis, namely
that one of the most crucial bases on which the case for a West Indian Federa-
tion rested was the checks and the balances provided by a Federal structure of
.government against the ever-present possibility of the exercise of power in an
unjust, oppressive, and arbitrary manner in the small ‘face-to-face’ national
communities of the region.

The difficulty here is, of course, the fact—familiar in all parts of the world—
that national governments are extremely shy of subjecting their internal affairs
to comment and judicial review from outside their boundaries. (In this context
we must remember that the only existing reasonably effective international
convention on human rights is the European Convention on Human Rights.)
But there is the paradox—indeed the supreme irony--that the West Indian coun-
tries are content with having perhaps the most vital aspect of their judicial
system, the right of final judicial appeal, located in the metropolis outside the
Caribbean. An essential pre-condition, both logical and moral, for the establish-
ment of a Human Rights Commission in the English-speaking Caribbean must
be the replacement of the Judicial Committee of the Privy Council as the final
Court of Appeal by a West Indian or Commonwealth Caribbean Court of
Appeal. Only then will it be possible to think of a Human Rights Commission
for the English-speaking Caribbean. Lawyers and other well-intentioned persons
cannot have it both ways. They cannot on the one hand argue for the retention
of the Judicial Committee of the Privy Council outside of the region in London
and at the same time urge the need for the establishment of a Human Rights
Commission within the Caribbean.
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We are in an era which has been marked by alot of activity in respect of de-
fining intemational norms and values. There is much invocation and reiteration
of these norms as we move about an avowed goal of the twentieth century —the
building of a global community of shared values and institutions.

Progress towards fostering international value-sharing, however, leaves much
to be desired and this is particularly true in the area of human rights. Much of
the difficulty in achieving significant implementation of human rights stems
from the fact that we are in the midst of one of the most, if not the most, revo-
lutionary periods of human history. It is a period of vast and varied political,
social, and economic changes, of instability and disorder rather than of stability
and order, and thus hardly a period suited for achieving agreement on law or
principles. It is a period of challenge to long-established norms, philosophies,
practices, and even to basic conceptions of the nature and purpose of man and
woman, 1t is a period of three (or is it four?) worlds divided over the organisa-
tion of the international political system and marked by a wide diversity of
regimes and legal systems. It is only against a background of a real appreciation
of the variety in power, ideology, culture and, therefore, of objectives that we
can discuss this question of human rights.

Much of the current belief in human rights stems from a Western liberal tradi-
tion which assumed not only that men were equal but which, in the first half of
the century, was optimistic about the creation—before the end of the century—
of a material equality amongst men, both within and between states. That dream
also assumed the transformation of the ‘backward’ Afro-Asian world into the
image of the West—that was the liberal blueprint for heaven on earth. At core it
was a culture-bound image and thus smacked of imperialism, but its motivations
were undoubtedly both genuine and generous.

What has happened of course is that the scenario has changed and the plot has
thickened —indeed there are several plots. We are tuming away from a Western-
dominated, Euro-centred world and therefore there are different agenda and dif-
ferent priorities. In such a context and at such a time is it possible to have com-
mon agreement on the meaning of human freedom?

A good deal of the misunderstanding and recrimination in the world comes
from operating from false premises. The realities of the globe are not consistent
with the terminology of international law and organisations: we do not in fact
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share or practise the values of the United Nations Charter. The ideals of unity
and of peace through internationally agreed constitutional norms are tied to the
concept of the legitimate, inviolable sovereign state, and implies a vision of a
stable international order which is culturally whole. The human rights tradition
comes out of such a vision—a vision of a Western world which had long accepted
the state system and thus was concerned with limiting the power of the state
so as to give the individual maximum freedom of action. Thus the growth of
ideas of individual and group rights very much paralleled the growth of free
enterprise, capitalism, socialism, and liberal democracy.

But in the post-World War II world we have had an avalanche of new states—
states which are unstable or not viable, states whose sovereignty and territorial
integrity are often under challenge, states which lack a sense of unity and, for
the most part, are still to establish internal order and an acceptance of their
legitimacy—both internally and externally. In such states the priorities are neces-
sarily different to old, established, ideologically settled states. Since the emphasis
is on order—rather than on law-the goal is to strengthen state, i.e. governmental,
power rather than individual or group power. Indeed the government may
often be struggling to achieve compliance to its authority by contending groups,
and thus the emphasis is on collective rights (of the whole) rather than group or
individual rights. Quite apart from this, there is reason to believe that the tradi-
tional cultures of Asia and Africa were communally oriented and did not put the
contrast between the individual vs. the society in the way in which a competitive
and capitalistic Western society envisaged it, and therefore the Afro-Asian states
are slow to internalise the colonially learnt lessons.

In addition the new states have appeared on the scene in the second half of
the twentieth century when it is an accepted purpose of the state to advance, in
the widest sense, the welfare of its citizens. This is a responsibility which implies
broad powers of control for the state, to such an extent that even in Western
capitalist states there is increasing centralisation and governmental participation
in the economic sector. Now in many of the old Western states, it might be pos-
sible to accomplish such governmental control without necessarily treading too
hard on individual rights. This can be done in part because of surpluses from the
past, usually purloined through imperialism, and because of technological ad-
vances which permit a high level of living for all of the citizens. But in new states,
with struggling economies, mass welfare cannot be delivered without a system of
control and centralisation which would hardly permit the play of individual
rights in the classic tradition.

Against this background then I am arguing that, for most Third World states,
social and economic rights have a priority, at the domestic level, over the tradi-
tional civil and political rights, a rightful priority both because of the objective
conditions within and without these states and because the traditional rights are
not necessarily culturally relevant. This is not to suggest that civil and political
rights are unimportant: they are necessary but are subject to limits within a con-
text of developing an effective welfare state which benefits all of the people.
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Indeed it would be difficult to achieve mass welfare without a fair level of civil
and political rights, as the processes of the one tend to imply the other. For
instance, women and ethnic minorities are often disadvantaged groups economic-
ally and socially. As they achieve equality in these areas, therefore, they-would
be better enabled to fight more vigourously for their civil and political rights.

The process of development is a harsh and demanding one. [ know of no state
which has developed, in the sense of achieving a satisfactory standard of living for
the majority of its citizens, without extreme exploitation either at home, abroad
or both. Or to put it another way, without a surplus which has been squeezed
out at the expense of some group. The United States developed at the expense
of the displaced and annihilated red Indians, the black slaves and the working
classes; the European giants at the cost of their miserable colonial peoples and
their working classes; the U.S.S.R. at the cost of the benighted peasants and the
lost souls of the labour camps.

Today, with the advantages of technology and science, the process should be
easier but, even at best, it remains painful. It remains a process which cannot, for
instance, afford the luxuries of full freedom of choice or of movement. As for
the first, a state with limited educational facilities may find it necessary to say to
a young person ‘You will be an engineer and not a doctor’—in the manner of
Japan, which in its early days allocated careers to its bright young people. And.
as for the second, I am firmly of the opinion that a ‘developing’ state has the
right to prevent a citizen who has been educated at state expense from emigrating
unless he has given adequate service at home. Beyond this, whether or not a citi-
zen has been educated at state expense it can be argued that, in a ‘developing’
state, he should be subject to the duty of service in hardship areas if his skill is
called for. This suggests that a ‘developing’ state should be somewhat like a mo-
bilized state—as indeed it is, if properly conceived. It is like wartime, and a dis-
cipline akin to wartime discipline is needed for the war on want, on hunger, on
ill-health, on ignorance and on insecurity, forthe war on the depressing cycle of
poverty which kills and maims as effectively as bullets.

The main problem however is that of avoiding abuse of power by politicians,
bureaucrats, and other elites during the development process. This is no easy
task. It certainly is not guaranteed by constitutions: the record in this respect is
clear. It is in this connection that certain core civil and political rights should be

“considered inalienable—specifically the right to peaceful assembly;the right to a
government based on the expressed will of the people; the right to take part in
the government; the right to a fair trial; the right not to be subjected to arbitrary
arrest, detention or exile; the right to education; the right to freedom of infor-
mation. It is also in this connection that the international arena comes into play,
for often outside pressure, if properly and honestly applied, can be effective in
levering open a situation where domestic groups are powerless. ’

The human rights record in the Third World is hardly a happy one. But of
course, not many states in the Third World can properly be described as ‘develop-
ing’states. That term has been used, far too loosely, to describe any non-industrial
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state. But the many, stagnating, non-democratic polities which abound in the
Third World are not ‘developing’ states in any sense of the term. It is not devel-
opment to change from colonial dictatorship to tribal or ethnic dictatorship or
party dictatorship. It is not development to exchange white exploitation for
black or brown exploitation. It is not development to run economies where,
even if the GNP grows, the per capita income does not. Societies with these char-
acteristics are not ‘developing’ societies and I hold no brief for the abuse of
human rights which flourish therein. States which are really concerned with true
development and are willing to undertake its discipline are also states, I would
argue, which would have a tolerable system of human rights, as development re-
quires citizens to cooperate willingly for the good of the whole, Development,
for most of the Third World, requires a sacrificial generation,

But the question of development is one which leads one to focus inevitably
on the international system. In the decades since the end of World War II we have
seen a gradual growth of appreciation and understanding of the implications of
development. It is now generally acknowledged that in order to change signifi-
cantly the status and condition of a part of the system—the weaker part—there
would have to be global changes. But while this is grasped—and that is what ac-
ceptance of resolutions on a New International Economic Order implies—the
willingness to effect such changes is hardly there. The greatest challenge to the
achievement of an international respect for human rights therefore lies in the
workings of the international system.

The recently concluded North-South talks in Paris are a case in point—these
can hardly be described as a success. The hope for a better deal for the Third
World has not materialised and, all over the globe, regimes in developing coun-
tries are struggling to make ends meet. The ever-tightening conditions which
have played havoc with many an economy, particularly since the energy-price
revolution of 1973, have had their effects in domestic politics. Many a gov-
ernment has been rejected at the polls by a desperate people who are blaming
governmental inefficiency for their plight. There is, of course, the other phenom-
enon-—of increasing repression by governments which cannot deliver welfare for
all and which capture for the ruling elites what little there is of a national pat-
rimony. In a decent international economic system there ought to be less inter-
national tolerance of such governments and little domestic excuse for treating
those who are simply clamouring for more bread as if they were revolutionaries.

There is a direct link of these matters to international politics. For, as the sys-
tem now operates, prominent governments in the industrialised world make
allies of and support regimes in the Third World which are openly dictatorial and
backward. Since they are not prepared to make fundamental changes in the in-
ternational economic system such alliances necessarily follow. The fact of the

matter is that a world which would live with the tragedies such as the Sahel will
find it easy to live with the obscenities like Soweto.

It is a commonplace that racism is a major factor hindering development of
Third World peoples and thus of the whole world—since we are, in effect, only
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exploiting a small percentage of the potential brain-power of the globe. It is clear
that the liberal westerner has given far more priority to the issue of liberty than
to those of equality or fraternity. The fight for equality has had great difficulty in
moving forward fast enough in a world where the information streams are essen-
tially controlled by both the private and public capitalist systems. In this respect
few human rights are more important than the right to full and varied informa-
tion. It is a basic and seminal right. .

It is instructive how our vision of development has evolved and changed as
mere information becomes available—hence, for instance, the valid concerns
today about issues such as the environment and appropriate technology. The op-
pression of ideas and cultural imperialism which have flourished hitherto will
dwindle rapidly if we can provide true freedom of information. An informed
Third World will then be able to fulfill the possibilities latent in the magic of
science and to meet the expectations of prosperity for all. World development in
the best sense of that term rests upon achieving Third World development. World
civilisation has only now begun to take off, since a mobilised world is a late twen-
tieth century phenomenon.

The focus in this last quarter of the twentieth century then has to be on the
struggle for global development—to establish the right of development for all and
to create the conditions for the right of all to flourish. Heretofore it might not
have been possible to engage in this particular enterprise, but contemporary sci-
ence, technology, administrative skills and resources are such that a world free
from want is possible. Thus the real Cold War is now joined—not the imperial
competitive war of the East/West giants, but the fundamental confrontation be-
tween the haves and the have-nots, the North/South alignment if you will, over
the reshaping of the globe; not an ideological struggle but a fight to establish hu-
man rights by acknowledging in a concrete fashion the equality of mankind. It is
the characteristic of this new confrontation that the leadership in the struggle
has been taken on the initiative of the have-nots themselves, This is in itself an
important assertion of equality. It is a change from the past where the emphasis
was on noblesse oblige—the rich helping the poor—and where the approach
smacked of charity. A different perspective of the international relations of
states and peoples is being called for, In this healthier developing climate it will
not be as easy for the North to assuage its conscience by focusing on threats
affecting the individual in the South—a favourite activity of Northern liberals.

The extent to which our perception is distorted at the international system
level is astonishing. A recent headline in the International Herald Tribune, for in-
stance, reads ‘Bumper Grain Harvest Around World Raises Fear of a Food Crisis’.
No:zmally one expects that there is a crisis when food supply is short but this cri-
sis was apparently anticipated by the experts because of a glut, the problem being
that the expected drop in prices would be found politically intolerable in the
grain-exporting countries and this might lead to a drop in production so as to
keep up prices. In essence the story demonstrates that we cannot manage the
world food problem as long as the question is approached from the perspective
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of capitalistic economic beliefs of the inherent link between supply and demand
on the one hand and price on the other. Food is a matter which can only be
properly organised in the world if it is treated asa global problem and asa human
right. v

Another systematic issue which is becoming of increasing importance is that
of migration. The current patterns of settlement in the world reflect particularly
the effects of imperialism, both over land and over sea. It has led particularly to
the widespread dispersal of peoples of European descent and these peoples hold
dominant positions in exactly those parts of the world to which migrants cur-
rently most desire to move. These are also the parts of the world with, more or
less, the best absorptive capacity—particularly in terms of area and resources. I
am referring to North and South America. It is exactly in these areas however
that there are the greatest barriers to the migration of non-white peoples on
grounds either of race or of skills or of both. I would argue that the imperatives
of human development, of human rights, and of redressing the balance of history
require that some preference be given to migrants from the Third World. A proper
approach to development would see the necessity of distributing the burden of
supporting the poor and unskilled not only by the sop of ‘foreign aid’ to weaker
economies, but by the actual movement of peoples. It is not development for
the ‘have’ countries to improve their situation by culling, primarily, the skilled
from the ‘have not’ countries. It is also not development for overcrowded Third
World countries not to take seriously their responsibilities in respect of popula-
tion control.

There is also the question of the attitudes towards primary resources, particu-
larly mineral resources. The tradition has developed that resources in the ground
are the property of those who live there and, by implication, it is for those resi-
dents to decide what should be done, or not done, with the resource. These con-
cepts come from the grasp of reality which we have from the past—a very limited
grasp in terms of our knowledge of the environment, of other cultures, of science,
or of technology. Today’s reality is quite different. The need for the international
management of important resources is becoming clearer every day and, for the
human rights of all of us, we need to move towards establishing regimes for such
regulation. Such an approach has the advantage that it makes possible a fairer
distribution than the current one which leaves us all at the mercy of the techno-
logically advanced. There is much talk about the interdependence of today’s
world but it has to be democratically institutionalised to be made effective for
development, for it is the way in which power is controlled which matters.

There has been an astonishing growth of international organisations in this era.
It is in many ways the century of international organisations, for that surely is
a characteristic phenomenon of the twentieth century transformation of the in-
ternational system. The use of international institutions, governmental and non-
governmental, at regional and-global levels to establish a brave new world should
be a primary technique of those interested in establishing human rights. It is a
necessary technique for attacking vested interests; for justifying interference in
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what is called ‘internal affairs’; for initiating processes which will transform soci-
eties and the lives of people; for indulging in what would otherwise be called ‘in-
tervention’. The concepts of sovereignty, territorial integrity, exclusive property
rights, aggression, self-determination, legitimacy can all easily be barriers to the
conditions which permit the development of peoples and of the human spirit.

A proper approach to development is only possible when we get beyond the
restricting limitations of the established rights of sovereign states to focusing on
the rights of peoples—for whom states exist—rather than the other way around.
A proper approach to development would see what is called foreign aid as an in-
ternational tax, associated with which there are rights and obligations as with
any tax system., A proper approach to development by the developed Western
states would involve their appreciation that the Third World can only be ‘safe for
democracy’ when the rich states treat the war on want with the seriousness with
which they pursue the ideological conflict. A proper approach to development
involves the appreciation that the concept of international order requires the
acceptance by the ‘have’ states of obligations vis-a-vis the ‘have nots’;it also im-
plies the recognition of the right of development. Out of such an understanding
would come the realisation that the development of the Third World does not
only involve discipline and sacrifice of those countries. It requires a cutback of
consumption by the rich states, a system of resource reallocation which permits
the sustenance of the basic needs of all, rearranging of the world finance network
so as to establish a right of access to capital, the acceptance of the right of access
to know-how and technology, and a regime of fair prices for the goods of the
‘developing’ states—in short it requires that programme for change and for world
development which is spelled out in the call for a New World Economic Order.

Finally, a proper approach to development would stress the development of a
mutlti-cultural world in which all cultures are given respect and opportunity so
that the very concept of development is affected in the process and the goals of
the international system are defined by reference to a broad constituency. In
such an environment there would not be a prospect of men toiling, without sur-
cease, on climbing a ladder of achievement built by so-called advanced societies.
The task of Sisyphus is the lot of Third World man at present—no role is more
dehumanising than that frustrating climb. The central thrust of all of our en-
deavours in the Human Rights field must surely be to create an environment in
which it is possible for all humans to be human.
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INTRODUCTION

This paper examines some aspects of the relationship between the promotion
of human rights and the furthering of economic development throughout the so-
called ‘Third World’. For a variety of reasons the two are becoming increasingly
connected: unfortunately this is happening sometimes in ways which are likely
to set back progress on both issues rather than (as ought to be the case) enable
the one to reinforce the other. The paper tries to suggest some ways in which
conflict may be avoided.

WHY THE TWO ISSUES ARE RELATED

A cursory examination of why the two issues are being related shows that
there is a natural relationship between the two in that both are concerned with
promoting human welfare. Statements of ‘rights’, however, include many matters
that go beyond ‘economic development’, while ‘economic development’ covers
many fields that do not normally feature in any statement of ‘rights’. Indeed the
two can sometimes be in conflict: some safeguards for human rights can impede
some forms of economic development, while some means of promoting economic
development can infringe some human rights. Interpretations placed upon the
right that ‘no one shall be arbitrarily deprived of his property’ are an example of
the first, while compulsory sterilisation is an example of the second.

Secondly, the principal U.N. documents dealing with human rights recognise
(probably to a greater extent than most earlier documents dealing with this sub-
ject) that they ought to have an economic and social component. The preamble
to the Charter which reaffirms the faith of the peoples of the UN. ‘in funda-
mental human rights, in the dignity and worth of the human person’ also ex-
presses their determination ‘to employ international machinery for the promotion
of economic and social advancement of all peoples’. There is an even clearer con-
nection in Articles 1(3), 13(1)(b), and 55. In the Universal Declaration of
Human Rights of 1948, Articles 22 to 25 are directly related to economic cir-
cumstances; while of the two U.N. covenants which in 1966 attempted to set
certain standards which would have legal force on the parties adhering to them,
one expressly deals with economic, social, and cultural rights (the other being
the Covenant on Civil and Political Rights).

*This paper was circulated but not presented orally.
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Thirdly, today few developing countries have a satisfactory record for respect-
ing human rights, especially civil and political rights. The reasons for this are
probably historical rather than economic. A few very poor countries have a good
record for observing political and civil rights, while many of the richer developing
countries have a very bad record. Why this should be so deserves more investiga-
tion but, apart from the factors that produce Gunnar Myrdal’s ‘soft state’, many
developing countries gained independence in circumstances which led to the
emergence of one-party states, and these in turn have fallen easy prey to military
dictatorial take-overs,

The phenomenon has led some governments of developed countries to con-
sider restricting their supply of ‘concessional resources’ (aid) in the hope of per-
suading such recipients to adopt more humane policies. Further, some groups in
developed countries, opposed to the supply of aid to developing countries, fre-
quently argue that aid is a means of supporting corrupt and inhumane regimes
and maintaining them in office. The fact that it is very improbable that economic
aid (as opposed to military aid) has ever had this result does not interrupt the
persistence of the argument.

Partly because of their poor record and partly because it serves their purpose
in their general confrontation with developed countries on economic questions,
developing countries generally play down political and civil rights and emphasise
economic and social rights—even in some cases where their record in the latter is
not much better than in the former. Some developing countries even argue that
developed countries place so much stress on civil and political rights merely to
distract attention from their poor performance over the past fifteen years in
meeting ‘developing country’ demands in U.N. bodies for special concessions in
trade, commodities, and the supply of financial and other resources (a New In-
ternational Order). This is almost certainly untrue but the argument will continue
to be repeated. )

PART I: HUMAN RIGHTS — Some of the Economic Implications

Mr. Evan Luard has written ‘One of the difficulties in all discussions of hu-
man rights is the absence of agreed definitions of the rights to which all are en-
titled’. Looked at historically, however, documents purporting to state or to
establish ‘rights’ have been concerned far more with civil and political ‘rights’
than with economic, social, and cultural ‘rights’. This has been so even when the
document in question has been associated with—and indeed has had some part in
producing—profound economic and social changes. For example, the French
Revolution’s Declaration of the Rights of Man contains no express economic
provisions, let alone any social or cultural. Nevertheless the economic conse-
quences of the French Declaration were profound—and beneficial. Even if we
accept that ‘the liberty that was protected was that of the middle classes to run
their businesses as they willed and of the peasants to till their land free from the
burdensome exactions of privilege’, it still represented a substantial increase in
human welfare. The history of the development effort over the past 20 years has
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produced a number of examples which reinforce this lesson: namely, that with-
out the support of an effective system of civil and political rights, economic in-
vestment takes unproductive forms, generating no development and leading to a
serious waste of resources which increases poverty, not welfare, For example
Pye (quoted in Rostow Politics and Stages of Growth) has shown how ordinary
people in Pakistan were expressing a sensible preference for spending money on
roads and bridges while their government preferred show-piece prestige projects,
but through lack of proper political rights the people went unheard. Many agri-
cultural projects in Africa have suffered through disregard for the views of the
(often illiterate) peasantry. Even worse, governments which have committed seri-
ous breaches of civil and political rights have usually done themselves grave eco-
nomic damage. Thus the drop in Equatorial Guinea’s cocoa exports from 40,000
tons in 1968 to 2,340 tons in 1975 was not due to economic factors but to the
producers’ suffering the loss of most of the civil and political rights specified in
Part III of the UN. Covenant on Civil and Political Rights. Indeed, some students
of the subject would argue that the institutional changes required by many of
the declarations of civil and political rights are a necessary precursor to those
economic changes which alone can produce the needed growth to satisfy the
claims of economic and social rights.

There is, however, a difference in kind between civil and political rights on
the one hand and economic and social rights on the other. Broadly speaking, in
statements of civil and political rights governments give undertakings not to im-
pose certain disabilities on their subjects, such as depriving them of freedom of
speech or the protection of the courts against arbitrary arrest or interfering with
their freedom of movement or torturing them. In statements of economic and
social rights governments accept that they ought to take certain positive steps to
promote the welfare of their citizens, such as ensuring adequate employment op-
portunities, ‘fair wages’, proper medical facilities, and universal education, They
also undertake to ‘ensure the realisation of the right of everyone to an adequate
standard of living for himself and his family, including adequate food, clothing,
and housing, and to a continuous improvement in living conditions’—incidentally
a very big undertaking.

The difference in kind between the two sets of rights is recognised in the
machinery set up both under the U.N. covenants and in the Council of Europe
to supervise the implementation of the agreements relating to civil and political
rights on the one hand and those relating to economic and social rights on the
other. Under the UN. covenants, for example, the former is supervised by a
committee. For the latter, however, this was considered inappropriate, since it
was felt that economic and social rights ‘could be achieved less quickly because
they could not be safeguarded by immediate legislation. Instead they depended
upon the resources becoming progressively available to each state’. (Starke: In-
ternational Law, p. 375). The Economic and Social Covenant calls simply for the
submission by governments to ECODOC of periodic reports on progress made
and measures taken to advance the rights concerned. Under the Council of Eu-

28




rope machinery, whereas for the civil and political rights specified in the Conven-
tion there is a Commission and a Court, for the economic and social rights speci-
fied in the Social Charter there is simply a system of reports by governments
followed by examination by experts.

In considering the relationship between ‘human rights’ and ‘economic devel-
opment’, however, the UN. documents have several features that are worth
noting. The first is that in both covenants the main concern is with protecting
the rights of individuals vis-a-vis their own governments. The Teheran Proclama-
tion of 1968 expressly states that ‘the primary aim of the U.N. in the sphere of
human rights is the achievement by each individual of the maximum freedom
and dignity’. Also to illustrate the point, the Economic and Social Covenant
refers to ‘safeguarding fundamental political and economic freedoms to the in-
dividual’. To only a very limited extent are they concerned with the rights and
duties of states to one another—the main exception being the reference in Article
2 of the Economic and Social Covenant to states taking ‘steps, individually and
through international assistance and cooperation, especially economic and tech-
nical, to the maximum of its available resources with a view to achieving pro-
gressively the full realization of the rights recognised in the present Covenant by
all appropriate means’. The rest of the document is overwhelmingly concerned
with setting out the rights of the individual against the state. U.N. discussions
about economic development on the other hand are almost exclusively concerned
with asserting the rights and duties of states to one another. Some governments
appear to argue in some UN. human rights debates as though the failure or
refusal of some states to meet the claims made upon them by other states in eco-
nomic matters justified their own failure to meet the economic, social, and cul-
tural claims made upon them by their own citizens. There is nothing in the U.N,
covenants to justify this assertion. Only the lack of resources could justify the
claims of individual citizens not being met—and some of the states guilty of not
fulfilling some of the provisions of the Economic, Social and Cultural Covenant
would be hard put to prove that all the necessary means were lacking to them.

The second main point to note in considering the relationship between rights
and development is that the Economic and Social Covenant is concerned with
setting out the rights of the individual to such things as health, housing, cultural
life, and the opportunity to work. In the jargon of the development specialist,
all these are matters rather of ‘welfare’ than of ‘development’. In other words, as
spelt out in the Covenant they are concerned much more with the distribution
(particularly the equitable distribution) of benefits than with the creation of the
wealth which can provide them,

Thirdly, all the UN. human rights documents try to establish standards for
governments to attain. They do not prescribe the policies by which they are to
be attained. In the Economic and Social Covenant, however, there are certain
sections (Sections 2 of Articles 11, 12, 13, and 15) which look as though they
are prescribing policies as well. In developing countries this has sometimes had
unfortunate effects, For example Article 13 (2) refers to providing ‘primary edu-
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cation compulsory and available free to all’. In the opinion of many competent
observers (e.g., Sir Arthur Lewis and Prof. 1. Illich) the attempt of many African
governments to do this in the 1960s had unhappy social consequences, leading -
to the creation of a class of semi-literates who flocked to the towns, Instead, it
would have benefitted more individuals and been better for the development of
the continent if governments had used their scarce resources of teachers and
money to run adult literacy campaigns and to improve the right sort of secon-
dary education.

It should be emphasised that this is not an argument for double standards in’
the sense that we ought to approve of some developing countries aiming at a
lower level of attainment in political, civil, economic, or social rights. It is, how-
ever, an argument for applying in international law a principle accepted in muni-
cipal law of ‘natural law with variable content’ where ‘the same principle of
justice may require one rule in Colombo and another in London’. Certainly in
economic affairs to attain the same ends frequently requires different policies
in London from those in Colombo; and policies should be judged by their ap-
propriateness to the culture and conditions of individual countries, always pro-
vided that they are (in the words of Article 4 of the Covenant) ‘compatible with
the nature of these rights and solely for the purpose of promoting the general
welfare in a democratic society’.

PART 1I: ECONOMIC DEVELOPMENT-Some of its Human Rights Implications

Among development experts there has never been an agreed definition of
what constitutes ‘development’. (Indeed the Development Assistance Committee
of the Organization for Economic Co-operation and Development, although
firmly laying it down that this is to be one of the two primary purposes of any
expenditure—the other being ‘welfare’ if it is to count as ‘aid’—has never to the
best of my knowledge said what it is.) There would be general agreement that
aid for development is different from aid for welfare. ‘Welfare’ expenditure is for
immediate consumption, usually in cases where it is necessary to relieve distress
or remove some immediate disadvantage. ‘Development’ on the other hand is
concerned with the generation of future flows of income—in other words with
increasing productive capacity over time. Indeed, in the 1950s it was considered
sufficient to define economic development as ‘a process whereby an economy’s
real national income increases over a long period of time’. Nowadays many of
those concerned with the subject, however, would consider this definition in-
adequate. A 1965 U.S. college textbook, for example, says ‘Economic growth
means more output, but economic development implies both more output and
changes in the technical and institutional arrangements by which it is produced’.
The notion that ‘economic development is growth plus change’ was carried fur-
ther by the UN. Committee on Development Planning which in its proposals in
1970 for the Second Development Decade wrote: ‘It cannot be overemphasised
that what development implies for developing countries is not simply an increase
in productive capacity but major transformations in their social and economic
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structures’. Most observers would agree that such changes are necessary if the
economic growth is to be sustained. The Committe, however, went even further
and said that ‘the ultimate purpose of development is to provide opportunities
for a better life to all sections of the population and to achieve this it will be
necessary in developing countries to eliminate inequalities in the distribution of
wealth and income and mass poverty and social injustice, create new employment
opportunities, more food and better education and health facilities.” The similar-
ity between the purposes of development as set out in the definition of the Com-
mittee on Development Planning and the standards set in the UN. Covenant on
Economic, Social and Cultural Rights is clear. Nevertheless although in the dis-
cussion leading to the adoption of the U.N. resolution on the Second Develop-
ment Decade no government challenged the Committee’s definition, the policies
pursued since by many governments, of both developed and developing countries,
have seemed to pay little. more than lip service to it. It is worth examining why
this should be so.

The first reason is that although experience shows that if development is to
be sustained over time it needs both economic growth and institutional change,
there is nothing to show that it also has to be accompanied by a reduction in in-
equality and all the other desirable things listed by the Committee. The last part
of the Committee’s definition of development is a statement of what is morally
desirable rather than of what is necessary to produce growth plus change. There
are in fact many different strategies for economic development. The choice of
which to adopt depends partly on which is going to be most effective in economic
terms, partly on what is politically possible, and partly upon the ethical criteria
to be applied. Because there is so large a variety of policies enjoying differing de-
grees of favour with the governments of both developed and developing coun-
tries, there is an absence of consensus which hampers concerted action.

The second reason is political difficulties in the developing countries them-
selves, Economic development, even if considered to be simply an increase in
productive capacity, both requires and produces changes in the social and institu-
tional structure. Such changes frequently give rise to political unrest. Economic
development is often a destabilising factor politically, and therefore an element
in creating situations in which the governments are tempted into committing
breaches of the Covenant on Civil and Political Rights. For example, one partic-
ular element in the Committee’s proposals—the re-distribution of land—is usually
disturbing politically; it is also difficult administratively,

Thirdly, the formula used by the Committee in practice involves some hard
choices. Some of the policies which will produce economic growth in developing
countries are difficult to reconcile in the short or medium term with policies
which will produce a better distribution. of wealth, For example, it is easier for
the better-off and bettereducated farmers than for poor subsistence farmers to
adopt the farming practices associated with the ‘green revolution’ (hence the say-
ing that ‘the green revolution is bound to have some red edges’). In other ways
too the formula would involve changes in the policies of the governments of de-
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veloping countries which they would find difficuit. To illustrate: in an attempt
to encourage the growth of the industrial sector and to satisfy political pressures
in the towns, many governments have policies of protecting industrial goods and
maintaining artificially low food prices in the interests of urban consumers,
thereby making life harder for the majority of their rural poor. This they can do
with impunity because the rural poor are politically weaker. Some governments
would not survive an attempt to change.

Another though less important obstacle lies in the policies of the aid donors.
The standards set by Part III of the Economic and Social Covenant, if applied to
the world-wide distribution of aid, ought to encourage donors to channel more
of their aid to the poorest countries and spend it on schemes which will benefit
more the poorest sections of the community, Over the past five years it is true
that most donors, following the lead set by the World Bank, have announced
their intention of trying to move more of their aid towards the poorer countries
and towards helping the poorer sections of the population in these countries. In-
deed, by 1975 some 43 percent of the 17 billion US dollars aid from the DAC
countries to 150 developing countries went to the poorest—defined as countries
with less than 200 US dollars per capita GNP in 1972. Even so the poorest
countries received in 1975 only 3,75 US dollars per head as compared with the
6.22 US dollars per head going to countries with a GNP of more than 200 US
dollars a head. Moreover, the second largest donor (France) gave nearly 50 per-
cent of its aid to countries with an income of more than 1000 US dollars a head.

Even if their intentions are good, the problems facing the donors in imple-
menting ‘poverty-oriented’ programmes are more difficult than might appear.
Their first priority in using their aid must be to spend the major part of it on
schemes which will produce economic growth—in other words, on schemes of
investment rather than consumption. The reason for this is that this is the quick-
est way to produce a basis for a sustained increase in income. For example, it
has been calculated that if present DAC aid were used entirely to finance addi-
tional consumption in developing countries, their aggregate GNP would be only
some 2 per cent higher. This is a trivial increase in consumption. Spending the
aid on investment, however, and assuming a capital output ratio of 3:1, the aid
even at 1974 levels would add about 0.7 per cent to the developing countries’
growth rate. This would rapidly permit much greater increases in their total in-
come than would be achieved by spending it on consumption. It is, however,
harder to find schemes of productive investment in poorer countries than in the
richer. Also there is now more competition for such schemes among donors.
Moreover, most development schemes take several years to work up and execute,
but schemes frequently take above average in the poorer countries.

There is a further difficulty. Schemes which both produce a good flow of
benefits and have an automatic guarantee that those benefits will flow to the
poorer sections of the community are extremely hard to find. Even when found
their effect is often to create new inequalities—between different zones of the
country rather than between classes. This is particularly true of schemes of rural

32




development known as area development, which involve the intensive introduc-
tion of numerous projects into a limited area.

Finally, ‘poverty-oriented’ schemes frequently involve donors in problems of
administration in developing countries which their governments regard as lying
exclusively within their domestic jurisdiction.

All that having been said, however, the fact remains that the achievement of
the standards set out in the Economic and Social Covenant would be facilitated
if governments pursued development policies of the kind proposed by the Com-
mittee on Development Planning—i.e., development policies aimed at not simply
economic growth plus the institutional and social change which will favour fur-
ther economic growth, but also at the distribution of benefits from such growth
in a more equitable fashion throughout their societies. '

The main responsibility for executing these policies lies with the governments
of the developing countries themselves—a fact recognised by the UN resolution
on the Second Development Decade. Without their determination to achieve the
prescribed standards little progress can be made, no matter how great the re-
sources made available.

But what of the donors? Their capacity to influence the situation is marginal.
They can do something by the distribution of their aid and the type of scheme
they favour—allocating more to the poorer countries and less to the richer, and
spending it on projects with the right distributive effects. Where foreign aid
forms a large part of a country’s development expenditure, donor policies can
have some effect. But most developing countries finance most of their develop-
ment plans themselves. It is often argued that donors could do more to help
developing countries attain the necessary standards if they made more resources
available—either through more aid or by means of special trade arrangements or
by other financial devices. This would only be true if what was holding develop-
ing countries back from a better performance with regard to civil, political, eco-
nomic, or cultural rights was lack of material resources. As shown below there is
not much evidence prima facie to support this proposition. There is, however,
evidence to show that, without the kind of institutional arrangements necessary
to safeguard civil and political rights, governments will not have the political will
to achieve the standards set out in the Covenant on Economic and Social Rights.
Moreover, there is evidence to show that in most eountries, without the right
institutional arrangements ensuring a proper degree of participation of the people
in government, much of the development expenditure will be wasted and sus-
tained growth will not be possible.

PART III: THE RECORD OF DEVELOPING COUNTRIES
IN THE HUMAN RIGHTS FIELD )

In trying to assess the Human Rights performance of developing countries
we face difficulties of definition and lack of objective evidence. The following
table, however, makes the attempt, though admittedly it is crude and should
be used with care. It has been compiled on the basis of using 135 developing
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No, Average FREEDOM HOUSE CLASSIFICATION

Description of | Per Capita . :
of Area Coun-| GNP in Not Free Partly Free Free
tries | US Dollars| No. | As% | No. | As% | No. | As %
Africa (less
Libya 51 328 31 60.8 15 294 5 9.8
Arab Oil
Producers 9 5,070 6 66.6 3 33.3 0 0
(incl. Libya)
Asia (less Arab | 28 | 738 | 13 |464 | 12 {428 | 3 {100
O1il Producers)
Central America
and Caribbean 33 ( | 1,263 2 6.0 15 | 45.5 16 | 48.5
South 14| 1,102 4 |285] 6 | 428 4 |285
America
TOTAL 135 | 1,078 56 41.48] 51 37.7 28 20.7 .
Africal - ‘
22 |} 73.3 6 | 20 2 6.6
Countries 30
rccognised ASia 8 50.0 7 4 75 1 1
inIBRD, U.N., | 16 ' 3. 23
or F.A.O. as Cent. :
being especially [ Amer, 1 [25.0 3 [75.0 0 0
poor 4 '
South
Amer, 0 0 1 [100.0 0 0
1 ) .
51 153 31 60.7 17 333 3 5.8

countries out of the 150 recognised by the DAC for aid purposes. Only develop-
ing countries in Europe and the Indian Ocean-have been omitted. The evidence
about the per capita GNP is taken from the World Bank Atlas for 1975. The
countries recognised as being ‘especially poor’ are those which appear in either
the U.N. List of ‘least developed’, or the U.N. list of ‘most seriously affected’ by
the oil crisis, or the World Food Council’s list of ‘food priority countries’, or
those whose income per head according to the World Bank was less than 200 US
dollars per annum in 1972. For judging the human rights performance of these
countries the ‘Comparative Survey of Freedom’ produced by an independent
organisation (Freedom House in New York) has been used. The latest survey
reported the position as at December 1976. The $urveys were all based on a
country’s observance of political and civil rights only, since the authors consider
that although the positive rights set out in the Covenant of Economic and Social
Rights are important to assessing the whole quality of life, this was something
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they were not qualified to judge. In fact, although it would produce a difference
in a few instances (for example, probably improving the performance of the
Arab oil states and one African country) it would not improve the general pic-
ture. Countries which have a poor record in political and civil rights generally do
no better on economic and social rights because they have suppressed the politi-
cal mechanism which would allow the people’s economic and social demands to
" be expressed.

Using as its test of political freedom ‘the extent to which the people are able
to play an active and critical role in choosing their leaders’, and of civil rights
-‘the extent to which people can openly express opinions without fear’, the Free- -
dom House survey divides countries into ‘Not Free’, ‘Partly Free’, and ‘Free’.
Looking at the situation worldwide, 41 percent of the 135 developing countries
are ‘not free’, 37 percent are ‘partly free’, and only 21 percent are classified
as ‘free’. :

On this table the Asian countries (less the oil producers) have a human rights

- record which comes nearest to the world average. Three groups of countries have
a worse record than the world average—the richest, i.e. the Arab oil producers
with an average per capita GNP of 5,070 US dollars, and the two poorest, viz.
the African countries (average per capita GNP 328 US dollars) and the especially
poor (average per capita GNP 153 US dollars). The two poorest groups, of
course, have a number of members in common. The best performers are the Car-
ibbean and Central American states who have the second highest per capita GNP
among developing countries, but the performance of the South American group,
who have a very similar GNP, is markedly worse than the Caribbean.

Is it safe to draw any conclusions from these figures about the rélationship
between poverty and bad human rights performance or vice versa? The answer is
‘No’. The whole matter needs much more careful investigation. If the Arab oil
producers are left out of account, it does appear that the lower the per capita
GNP the worse the human rights performance in any region as a whole; but there
are several exceptions at both ends of the scale which make generalisation dif-
ficult. A closer examination is needed, state by state. This would probably yield
the following pattern:

(a) Among the wealthier developing countries, especially those who were
independent before the First World War, the reasons for lack of human rights
lie in authoritarian traditions of government allied to economies where there
are big differences in wealth between classes. Faced with economic change,
the political balance is upset, with resulting disturbances which governments
try to control by infringing human rights. Increase in economic prosperity by
itself is unlikely to affect matters for the better.

(b) Among the poorer countries, most of them gained their independence
after the Second World War in circumstances where the emergence of one-
party states was almost inevitable if national unity was to be preserved. At
the same time their per capita GNP was low, in most cases owing to a lack of
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obvious development resources. Consequent strains, combined with adminis-
trative inadequacy, have led to the emergence of more authoritarian regimes—
usually by military coup. But the factors producing the situation are more
likely to be cultural than economic and not something which an increase in
material resources, by itself, could cure.

(c) Within both groups there are a few countries where the disregard for for
human rights is having a severely adverse effect on the economy. In many
more countries examples will be found where the denial to the people of a
means of expressing their views on government decisions, especially on de-
velopment issues, is leading to a serious waste of scarce resources and is a
deterrent to development.

PART IV: DEVELOPMENT AID AND HUMAN RIGHTS

Pressure is growing in many developed countries to persuade donor govern-
ments to link the supply of aid to the performance of individual recipients in
the field of human rights. The link can take two forms—either that of cutting
off aid to countries which perform badly or that of concentrating aid on coun-
tries which perform well. The reasons for pressure for linking the two are var-
ious. In some cases there is the notion that aid is a special mark of favour on the
part of a donor to a recipient, indicating approval of all that recipient’s policies.
Indeed, sometimes recipient governments themselves, especially when they have
a poor human rights record, publicise aid receipts as marks of favour in this
way, particularly when the aid comes from a respected multilateral donor such
as the World Bank. Another reason is the idea that aid is so important to the
economies of developing countries that to deprive them of it is an economic
sanction that will soon compel them to change their policies (in fact developing
countries as a group finance 85 percent of their development out of their own
budgets).

Attempts to regulate the flow of development aid according to human rights
performance in this way rarely succeed. They usually reduce the aid without im-
proving the human rights, Alternatively they lead donors to apply double stan-
dards, taking a kinder view of the human rights infringements of regimes with
whom they sympathise politically or with whom they wish to maintain, say,
commercial relations than they do of others. Attempts to interfere with the flow
of aid do particular harmto the wrong people—usually damaging more the under-
privileged groups who would benefit from a project than the government. If
pressed too far, these attempts to link aid and human rights, either as sanctions
or as favours, will seriously damage the international aid effort while doing noth-
ing for human rights. Why should this be so?

First, aid is not so important to the economnic life of any developing country—
even those where aid supplies the major part of the development budget—that
the tactic might succeed. But in fact if one donor cuts off aid, another for politi-
cal or commercial reasons is often ready to take over. In any event the response
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of authoritarian regimes to a deterioration in their economy is to become more
authoritarian still.

Secondly, the scope for using aid to help regimes with good human rights rec-
ords is limited—there are so few of them, especially among the poorest who need
it the most. They could not absorb all the aid on offer; seriously to try to con-
fine aid flows to them would mean a drastic reduction in world aid with adverse
effects on the world economy. It would also greatly embitter North/South rela-
tions and materially it would do more damage to the poorer lands than to the
richer.

Thirdly, there is an administrative problem. The human rights performance of
governments can deteriorate or improve comparatively quickly. The processes of
development on the other hand are slow, and if they are to be successful they
need to be sustained over time. This applies particularly to project aid (and some
40 percent of donor aid for good development reasons takes this form). Most
projects take several years to work up and several more years to produce results.
To interrupt this process in the middle because of political or other changes in a
country usually leads to a very great waste of scarce resources which can only
serve to damage the international aid effort,

Finally, there is the fact that some 25 percent of DAC aid goes through multi-
lateral institutions like the World Bank. Most of these have a provision in their
Articles similar to Article IV Section 10 of the IBRD Articles which reads:

The Bank and its officers shall not interfere in the political affairs of any mem-
ber; nor shall they be influenced in their decisions by the political character of
the member or members concerned. Only economic considerations shall be
relevant to their decisions and these shall be weighed impartially in order to
achieve the purposes stated in Article I,

For the purpose of this and similar Articles elsewhere, human rights considera-
tions are held to be political. The governing Articles of other international opera-
tions are so worded that it is impossible to exclude any recipient simply on the
grounds of his human rights performance (e.g., under the Lomé Convention all
developing country participants have to have a share of the cake).

PART V: SOME SUGGESTED CONCLUSIONS

The present way in which the international debate about human rights is be-
coming involved in the arguments about ‘the new international economic order’
is unfortunate. It will damage the cause of human rights and not do much to
help the developing countries get what they want from a new economic order.
The impression has been created that only if developing countries receive the
greatly increased flow of resources which they expect from the new order is it
reasonable to ask them to pay more attention to human rights, This has no basis
in fact. It is true that most countries would find it easier to achieve the standards
set out in the Economic and Social covenant if they had more resources. But
their case would carry more conviction if they made better use of the resources
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they had already, distributing their benefits in a more equitable fashion. Even if
the new order secured a more equitable distribution of wealth between nations
(and in practice it is more likely to favour the richer developing countries than
the poorer) there is not much assurance that it will do the same among their
peoples. This can only be done by their own governments, who could in fact
demonstrate their good faith by making better use of the resources they have
already. Moreover, civil and political rights do not require much by way of ad-
ditional resources, and there is accumulating evidence to show that without rea-
sonable observance of the code of civil and political rights, particularly one
which permits the people to make their voice heard on development decisions,
sound economic development is hindered not helped. (See Part I above.)

The difference in the machinery for supervising performance in civil and po-
litical rights on the one hand and that for economic and social rights on the
other, though justified in law and understandable in logic, is nevertheless creat-
ing a false dichotomy. It gives scope for suggesting that in some sense one is
more important than the other—or even worse, that one is appropriate to ‘mar-
ket” economies and the other to ‘socialist’ economies. Not only are both impor-
tant, but in practice it is difficult to have the one without the other. Economic
growth can take many forms; but civil and political rights are necessary to pro-
duce the right kind of economic growth and to secure the distribution of benefits
required to meet the economic and social rights. Without the satisfaction of eco-
nomic and social rights governments create unrest by failure to meet popular
expectations, and to deal with that they are tempted to commit breaches of civil
and political rights. A more systematic examination of the relationship between
the two bodies of rights is needed, preferably on a state by state basis, and it
should be continued over time. As evidence of the present compartmentalisation
of the UN. study of this subject, the 1975 report by Mr. Ganji on the Realisa-
tion of Economic, Social, and Cultural Rights contains almost no reference to
civil and political rights at all,

More careful analysis is needed of the relationship between standards and the
policies necessary to meet them. This should be carried out jointly by lawyers
and social scientists with a special knowledge of developing countries. The im-
portant thing is to ensure that particular policies are appropriate to the society
and culture of particular states but also ‘compatible with the rights’ as spelt out
in the covenants.

One way in which campaigners for human rights can improve the quality of
economic development is by pressing the view that development is growth plus
change; and, moreover, that it ought to be change in the directions indicated by
the UN. Committee on Development Planning, if the economic and social stan-
dards set by the Covenant are to be attained. Donors ought to be able to accept
this: they have paid lip-service to the notion and it will not cost them more in
resources, though it may mean they will have to forego some of the other ad-
vantages, usually commercial, which they seek to obtain by their aid. If recipient
governments could also more actively subscribe to the same concept of devel-
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opment it ought to help to deprive some of the opponents of aid of one of
their arguments.

It would be worth making an objective analysis of the human rights perform-
ance of developing countries to discover how it is related to their economic posi-
tion. They too should be left in no doubt about the damage they do themselves
by their poor human rights performance, both internally and externally. (See
Part IIL.) ’

Finally, in dealing with economic aid to countries with a poor human rights
record, it serves little purpose to try using aid either as a crude financial sanction
to persuade the bad to reform or to reward the good for their virtue. Aid must
be used to improve future flows of income in developing countries as its primary
aim, especially in the poorer countries. To achieve this end economic considera-
tions, though not the only ones, must be paramount. If they are, in almost every
case more good than harm will be done, especially in poor countries, by proceed-
ing with a programme or a project than by abandoning it. The right point at
which to take human rights into account is at the moment of settling the alloca-
tion to particular countries, Further, this can be done in a way that is consistent
with the paramountcy of economic considerations if donors, both multilateral
" and bilateral, were to take account of the effect of political, social, institutional,
and cultural factors—all of which are very relevant to human rights and vice
versa—on the economy as a whole. What must be avoided if at all possible is
abandoning projects after they have reached an advanced stage of preparation—
especially those which are going to benefit the poorer sections of the population—
as a means of persuading a government to change its Human Rights practices.
This is unlikely to do any good to anybody. (See Part IV above.)

Finally lawyers should examine the Articles of Association of the IBRD and
the Regional Development Banks and similar bodies to see if they would permit
the phrase ‘economic considerations’ to be interpreted as suggested above, Where
there are organisations, such as the European Development Fund, where all par-
ticipants are apparently entitled to a share regardless of performance, considera-
tion should be given to amending their arrangements the next time they come up
for review,
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THE SCOPE AND LIMITATIONS
OF STATE MACHINERY

TELFORD GEORGES
Professor of Law
U.W.I., Barbados

Testifying before the Subcommittee on International Organizations and Move-
ments of the Committee on Foreign Affairs, House of Representatives, in October
1973, Professor Louis Henkin of Columbia University made the point that if hu-
man rights flourished everywhere under national constitutions or laws or if they
were protected by national courts and other governmental or non-governmental
institutions, there would be little need for any international law of human rights,
Ideally, he stated, the ultimate purpose of the international human rights pro-
gram is to liquidate itself, to see to it that human rights are protected nationally,
so that an international program is no longer needed.' Indeed the operation of
international machinery for the protection of human rights is almost always
made dependent on the exhaustion of local remedies.? International enforce-
ment of human rights invariably involves some surrender of the cherished con-
cept of national sovereignty. While the Charter of the United Nations sets out as

. one of its purposes the achievement of

. . international co-operation in solving international problems of an eco-
nomic, social, cultural, or humanitarian character, and in promoting and en-
couraging respect for human rights and for fundamental freedoms for all
without distinction as to race, sex; language, or religion3

it also emphasises the fact that the organization is based on the principle of the
sovereign equality of all its members and stresses that nothing in the present
Charter ‘shall authorize the United Nations to intervene in matters which are
essentially within the domestic jurisdiction of any state .. .# Although the
promotion and enforcement of human rights are matters of international con-
cemn they fall nonetheless essentially within the domestic jurisdiction,

In examining the scope and limitations of state machinery in the Caribbean
area it must first be noted that the constitutions of the Associated States and all
the independent countries which were formerly British colonies contain chapters
defining human rights and setting up machinery for their enforcement.5 These
rights are civil and political rights which are by their very nature capable of easier
legal enforcement. None of the constitutions enumerate social and economic
rights but some of them do contain preambles® setting out societal goals which
implicitly recognize the existence of some of the rights which normally fall
under the heading ‘social and economic rights.’
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Much time need not be spent on considering the scope and limitations of
state machinery as far as the enforcement of social and economic rights are con-
cerned. By and large they are not capable of direct legal enforcement. Such
enforcement becomes possible only when the state passes legislation which es-
tablishes the right. Where there is no such legislation courts and other govern-
mental institutions are powerless to afford protection,

A consideration of Article 11 of the International Covenant on Economic,
Social and Cultural Rights will illustrate the difficulties. The Article reads:

1. The States Parties to the present Covenant recognize the right of everyone
to an adequate standard of living for himself and his family, including ade-
quate food, clothing and housing, and to the continuous improvement of
living conditions. The States Parties will take appropriate steps to ensure
the realization of this right, recognizing to this effect the essential impor-
tance of international co-operation based on free consent.

2. The States Parties to the present Covenant recognizing the fundamental
right of everyone to be free from hunger, shall take, individually and
through international co-operation, the measures; including specifie pro-
grammes which are needed:

(a) To improve methods of production, conservation and distribution of
food by making full use of technical and scientific knowledge, by
disseminating knowledge of the principles of nutrition and by devel-
oping or reforming agrarian systems in such a way as to achieve the
most efficient development and utilization of natural resources;

(b) taking into account the problems of both food importing and food
exporting countries, to ensure equitable distribution of world food
supplies in relation to need. )

The Article on the face of it recognizes that freedom from hunger depends
on international co-operation. State machinery for the enforcement of that
right would be powerless to enforce it in circumstances, for example, where
drought or flood disastrously reduced the available supply of food. Even if it
could be shown that the resources of the country were sufficient to provide an
adequate standard of living (a concept which is no doubt justiciable though po-
tentially productive of wide divergencies of viewpoint) there would still remain
near insuperable problems—with present machinery—of enforcing any judgement
arrived at.

The distinction between the two types of rights finds expression in the lan-
guage of the international covenants agreed upon to secure their protection.
Thus, as far as economic, social, and cultural rights are concerned the obligation
isto

take steps individually and through international assistance . . .to the max-
imum of its available resources with a view to achieving progressively the full
realization of the rights recognized in the present Covenant by all appropriate
means, including particularly the adoption of legislative measures.
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Where 01v11 and political rights are’ concerned the States Parties undertake

. to respect and ensure to all individuals within its territory and subject to

its jurisdiction the rights recognized in the present Covenant . . 8 :

A similar difference of language can be noted when Article 1 of the European

Convention for the Protection. of Human Rights and Fundamental Freedoms is
contrasted with Part I of the European Social Charter. :

As far as economic, social, and cultural rights are concerned the scope of State
machinery embraces political activity to persuade governments to pursue policies
which appear to be directed to the implementation and expansion of these rights.
In that regard the enjoyment of civil and political rights may be of crucial im-
portance since the unhampered exercise of these rights can make easier the tasks
of organization and propaganda which can affect governmental action. Agitating
for the enactment of the ‘legislative measures’ mentioned in the International
Covenant on Social, Cultural and Economic Rights is only possible where there
is some modicum of freedom of expression and freedom of association and some
assurance that personal liberty is safeguarded by laws which define strlctly the
conditions under which it may be curtailed.

It is difficult, however, to conceive of any State institution monitoring prog-

_ ress in the field of social, cultural, and economic rights. Essentially this must be
the task of an international body having the right to receive and preferably to
demand reports from member countries. The International Labour Organization
performs such a task. Members are required to report each year on the measures
they have taken to give effect to Conventions they have ratified. They are also
required to set out which Conventions they have not ratified and even though
not bound to implement those they are obliged to report on the extent to which
they have or have not given effect to their provisions. These reports are studied
by a Committee of Experts which submits a report to the Tripartite ILO Com-
mittee on the Application of ,lQon've_htions and that Committee in turn submits a
report to the ILO Conference. In this way the pressure of international public
opinion can be brought on members who fail to comply without good reason,
International rather than State machinery is, therefore, the most efficient
method of producing results in this important but exceptionally difficult area.

The situation is totally different when civil and political rights are considered.
The Associated States and the independent countries of the Commonwealth Caz-
ibbean have all attempted in their constitutions to impose fetters on the powers
of the legislative institutions of the State to pass laws which infringe the tradi-
tional civil and political rights. The concepts of the sovereignty of Parliament
and the lack of jurisdiction of the courts to examine Acts of Parliament in order
to decide on their validity have not been accepted. Courtsin the Associated States
and in the independent countries of the Commonwealth Caribbean can declare
an Act of the legislature invalid if it impinges on a fundamental right enshrined
in the Constitution. :

Typical of the constitutional provision to that effect is s.25 of the Constitu-
tion of Jamaica

3
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(1) Subject to the provision of subsection (4) of this section, if any person al-
leges that any of the provisions of sections 14 to 24 (inclusive) of the
Constitution has been, is being or is likely to be contravened in relation
to him, then, without prejudice to any other. action with respect to the
same matter which is lawfully available, that person may apply to the Su-
preme Court for redress.

(2) The Supreme Court shall have original jurisdiction to hear and determine
any application made by any person in pursuance of subsection (1) of
this section and may make such orders, issue such writs and give such di-’
rections as it may consider appropriate for the purpose of enforcing or se-
curing the enforcement of any of the provisions of the said section 14 to
24 (inclusive) to the protection of which the person concernedis entitled.
Provided that the Supreme Court shall not éxercise its powers under this . -
subsection if it is satisfied that adequateé means of redress for the ¢ontra-
vention alleged are or have been available to the person concerned under
any other law. '

(3) Any person aggrieved by any determi.natiqn of the Supreme Court under
this section may appeal therefrom to the Court of Appeal.9

A clear power of judicial review has thus been set out in all the constitutions.
In Collymore and another v. The Attorney General®® Wooding C.J. stated:

I am acordingly in no doubt that our Supreme Court has been constituted, and
is, the guardian of the Constitution, so it is not only within its competence
but also its right and duty to make binding declarations, if and whenever waz-
" ranted, that an enactment passed by Parliament is ultra vires and therefore
" void and of no effect because it abrogates, abridges or infringes or authorises
the abrogation, abridgement or infringement of one or more of the rights and
freedoms recognised-and declared by Section I of the Chapter. I so hold.

The rights which are protected under the constitutions other than that of the
Republic of Trinidad and Tobago are essentially identical as is the method of
formulating the rights. The basic pattern is that of the first Constitution of Ni-
geria which closely followed the model of the European Convention for the

. Protection of Human Rights and Fundamental Freedoms. In each case the right
is stated broadly and thereafter exceptions are set out, sometimes in detail and
other times in wide terms, which leave a great deal to ]ud101a1 interpretation.

The following are the rights protected:

the right to live;

the right to personal liberty;

protection from slavery and forced labour
protection from inhuman treatment;
protection from deprivation of property;
protection from arbitrary search or entry;

provision to secure protection of law;
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protection of freedom of conscience;
protection of freedom of expression;
protection of freedom of assembly and association;
protection of freedom of movement;

protection from discrimination on grounds of race, place of origin, political
opinions, colour or creed.!

An example of a right to which specific exceptions are set out is the right to
life. In reasonably justifiable circumstances life can be taken in the defence of
any person from violence or in the defence of property, in effecting a lawful ar-
rest or preventing the escape of a person lawfully detained, in suppressing a riot,
insurrection or mutiny or in order to prevent the commission of a criminal of-
fence by the person killed.!? On the other hand, the exceptions to protection
from arbitrary search or entry are couched in the broadest terms. Nothing con-
tained in or done under the authority of any law shall be held to be inconsistent
with or in contravention of the right so long as the provision is reasonably re-
quired ‘in the interests of defence, public safety, public order, public morality,
public health, town or country planning, the development or utilisation of public
resources or the development or utilisation of any other property in such manner
as to promote the public benefit’. Restrictions can also be imposed if reasonably
required “for the purpose of protecting the rights or freedoms of other persons’.13

The constitutions of the Commonwealth of the Bahamas, Barbados, and the
Republic of Guyana contain clauses preserving existing written law from inval-
idation because of inconsistency with the provisions of the Chapters on Funda-
mental Rights.!* The Constitution of Jamaica preserves existing law from any
such invalidation.'® In D.P.P. v. Nasralla'® the Privy Council held that the Jamai-
can clause included both written and unwritten law. In effect, therefore, in the
case of Jamaica a common law rule which conflicts with the clear intent of a
clause defining a fundamental right will prevail over that clause, thus restricting
the rights apparently guaranteed under the Constitution.

The formulation used by the Republic of Trinidad and Tobago is completely
different. The rights are stated baldly in section 4 of the Constitution, and there
are no exceptions. Freedom of thought and expression stands as a right and also
freedom of the press!? which, it can be argued, is merely a consequence of the
exercise of that freedom. ln much the same way freedom of association and
assembly appears as well as the right to join political parties and to express politi-
cal views.!® A right not contained in any of the other constitutions is ‘the right
of a parent or guardian to provide a school of his own choice for the education
of a child or ward’.!® The Constitution declares that the enumerated rights have
existed and shall continue to exist in Trinidad and Tobago and provides that ‘no
law may abrogate, abridge or infringe or authorise the abrogation, abridgement
or infringement of any of them’2® Without prejudice to the generality of that
prohibition, specific areas are then selected for special mention.?! All existing
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law is, however, preserved from invalidation, as also are laws repealing and re-
placing existing laws or altering them in a manner which does not derogate from
any fundamental right to an extent greater than was the case before the altera-
tion. The intendment is clearly that the term ‘existing law’ should include both
written and unwritten law which makes the formulation in Trinidad and Tobago
perhaps the broadest of any of the constitutions. The net effect is that the entire
body of existing laws in Trinidad and Tobago has been preserved from challenge
and only new laws enacted after the date on which the 1976 Constitution became
effective can be challenged. This considerably limits the scope of the machinery
of judicial review as a method of enforcement of the rights apparently enshrined
in the Constitution. The judicial view—at least in the cases of Jamaica and Trini-
dad and Tobago—is that the constitutions create no new rights. They merely
preserve existing rights.?

A classic example of the emasculation of a right stated with apparent clarity
in the repealed Constitution of Trinidad and Tobago by a common law rule can
be found in the case of Re Thomhill. >3 The situation under the Republican
Constitution would have been the same. Section 2(c)(ii) of the repealed Consti-
tution prescribed in effect that no Act of Parliament should deprive a person
who has been arrested or detained of the right to retain and instruct without
delay a legal adviser of his own choice and to hold communication with them,?*
Thornhill, who had been arrested on a series of charges, alleged that his police
custodians had denied him this right to communicate with counsel of his choice.
He filed a motion asking for a declaration that his right had been infringed and
that certain statements which he had made to the police while in custody and
denied this right should be declared inadmissible at his trial and handed up for
destruction. It was argued on behalf of the Attorney-General at first instance
that there was no right to counsel at common law and accordingly there was no
right to counsel under the Constitution since existing law had been preserved
and could not be invalidated even if inconsistent with the terms of the Constitu-
tion. The Constitution therefore forbade the Parliament from passing a law de-
priving a person of a right which in any event he did not enjoy.

In the High Court the argument failed but on appeal to the Court of Appeal
the Attorney-General succeeded. The principal judgement was based on another
ground. The Court held that the police are not in law servants of the State. They
act independently and accordingly their actions could not be the basis for an
application for remedies for infringement, abrogation or abridgement of a funda-
mental right. The implications of this approach to the protection of fundamental
rights are far-reaching. The reality is that state actions infringing fundamental
rights are usually executed by the police. If the state is not to be responsible but
only the particular policeman who is alleged to have committed the infringement
complained of, the effectiveness of judicial review will have been considerably
reduced. Apart from this, the preservation of unwritten law and its elevation to a
status above that of rights specifically enumerated in the constiutions of Jamaica
and the Republic of Trinidad and Tobago are serious limitations on the scope of
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enforcement of these rights. The restriction becomes greater when the unwritten

- law is regarded as being static—what it is alleged to have been at the date of the

coming into force of the constitutions—and not as a dynamic system capable of
movement and change. The Constitution Commission of Trinidad and Tobago
had recommended that the formulation of the Chapter on Fundamental Rights
and Freedoms in any new constitution should be brought in line with that of the
other Commonwealth Caribbean territories and that the existing law clause should
be removed.25 In the draft Constitution submitted to the Parliamentary Select
Committee the first recommendation was accepted?6 although the existing law
clause was preserved.?” The final draft, however, reverted to the original formula-
tion and the existinglaw clause was made even wider so that laws passed between
1962 and 1976 which could have been challenged under the 1962 Constitution
were preserved from challenge. This would indicate a conscious decision to limit
the scope of judicial review as a method of enforcing the declared rights.

Public Emergency

Another serious limitation on the machinery of state enforcement is the power
vested in the Executive to declare a state of emergency during which the rights
enumerated in the constitutions can be abridged. '

In Trinidad and Tobago laws can be passed which are inconsistent with all the
rights recognised under the Constitution though such laws may be reviewed and
invalidated if their provisions ‘may be shown not to be reasonably justifiable for
the purpose of dealing with the situation that exists during that period’?® The
approach is rather more selective elsewhere. Barbadoszg» and Jamaica3® make
specific provision only for detention without trial during a period of public
emergency. As has been mentioned, some of the rights contain broad exceptions
permitting derogation ‘in the interests of defence, public safety, public order,
public morality or public health’. These always include freedom of ‘expression,
freedom of assembly and association, freedom of movement, and freedom from
arbitrary search of person or property. The constitutions of these two countries
contemplate that in a period of emergency laws may be passed derogating from -
these freedoms under that broad head of exception and provision is made for re-
moving these laws from the possibility of successful challenge under the provision
prohibiting discrimination on grounds of race, place of origin, political opinions,
colour or creed.3!

In Grenada the provisions protecting the individual from arbitrary detention
and from discrimination are suspended.32

-In the Commonwealth of the Bahamas, the proclamation of a state of emer-
gency permits arbitrary detention and also infringements of the provisions to
secure protection of the law (except with regard to retrospective creation of
crimes and enhancement of penalties), protection for privacy of home and other
property, freedom of conscience, freedom of expression, freedom of assembly
and association, freedom of movement, and freedom from discrimination,33
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The inroads which can be made on the declared rights is therefore serious and
the courts have no power to examine the circumstances which led to the declara-
tion of the state of emergency and rule as to whether it was justified or not.

They can pronounce on whether the prerequisites for a valid declaration of a
state of emergency have been fulfilled and if they have not been fulfilled invali-
date any action taken consequent thereupon,3* but such irregularities are usually
gasily corrected so that the situation remains unchanged save that an individual
illegally detained can recover substantial damages.

Judicial Independence

Having considered so far the scope and limitations of State machinery as far
as the constitutions themselves are concemed reference should be made to the
actual operation of the system, If the courts are to be the guardians of the con-
stitution it is important that they should themselves be adequately protected
to perform that difficult task. There is no doubt that the constitutional protec-
tion afforded is adequate except in one particular. In all the territories judges
once appointed cannot be removed, except for cause. The process of establishing
good cause involves a hearing by a panel of persons who hold or have held judi-
cial office in superior courts in Commonwealth countries and an appeal to the
Judicial Committee of the Privy Council 3’

There is the possibility of political influence in the appointment of judges.
The chief justices are all appointed by the Head of State on the advice of the
Prime Minister—except in Trinidad and Tobago and the Associated States. In
Trinidad and Tobago the Head of State appoints the Chief Justice after consulta-
tion with the Prime Minister and the Leader of the Opposition. The Chief Justice
of the Associated States is appointed by the Queen on the advice of all the
Premiers. The possibility that chief justices may be chosen who it is thought may
be well disposed to the administration is understandable but there is no reason
why any person so appointed should not behave impeccably once appointed, The
issue is one of professional integrity.

Except in Barbados, where there was a constitutional amendment, judges are
appointed by the Head of State on the advice of the Judicial and Legal Service
Commissions, which are themselves composed of persons nominated on the advice
of the Head of Government. The possibility of political influence cannot be dis-
missed as remote in such an arrangement. In Barbados judges are appointed by
the Head of State on the advice of the Prime Minister. In moving the amendment
the Prime Minister stressed that the important consideration was security of ten-
ure and there is much to be said for that argument on the assumption that ap-
pointees are likely to be persons of integrity.

The one area of concern is the provision. for acting judges. They do not enjoy
security of tenure and may be motivated to behave in such a manner that their
appointments are made permanent.
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Total Breakdown

There are situations in which the protection of human rights breaks down be-
cause of the failure of the governmental institutions themselves to work for their
protection. As recorded in the Duffus Report on the Inquiry into the Breakdown
of Law and Order and Police Brutality in Grenada, police aides, many of them
with criminal records, were recruited to assist the regular police force and in the
words of the Commission ‘inflicted unspeakable atrocities upon the people of
Grenada, especially the members of the New Jewel Movement (an opposition
group) on Sunday November 18 and Monday November 19,1973, )

Apart from this illegal force a contributory factor in the breakdown of law
and order was the failure of two magistrates to discharge their judicial office
with fairness and competence and the lack of knowledge of his duties demon-
strated by a senior legal officer. The Commission found that this officer behaved
with ‘grave impropriety’ at the hearing of certain bail applications.

In cases such as Grenada the system in theory remains reasonably effective.
In practice it does not operate because important officials do not carry out their

functions as they should,

Setting the System in Motion

Even where the system is reasonably effective and the officials perform ade-
quately the persons whose human rights are adversely affected may not take
the necessary steps to secure their own protection. The legal mechanisms provided
to obtain redress may be so expensive as to be beyond the reach of the under-
privileged who are often most affected.

A significant example of legislation which appeared to be in part in clear
breach of the Chapter on Human Rights and has so far remained unchallenged is
the Prohibited and Unlawful Societies Association Act No. 32 of 1974 in Dom-
inica. The purpose of the Act was to make the ‘Dreads’ a prohibited association,
membership of which would be a criminal offence. Section 9 of the Act provides
that no criminal or civil proceedings shall be brought or maintained against any-
one who kills or injures any member of an association or society designated un-
lawful, who shall be found at any time of night or day inside a dwelling house.
This section on the face of it infringes section 2 of the Constitution of Dominica
which defines the right to life. The law has, however, not been challenged, to my
knowledge. The ‘Dreads’ were strongly disapproved of by the society in general
and were considered idle and potentially dangerous but this could hardly justify
the general apathy which made them liable to be killed without redress if found

within their own homes by night or day.

A Regional System of Enforcement

All the deficiences discussed above will not be remedied by a regional system
of enforcement. If governments do not wish to have existing laws, whether
written or unwritten, subjected to challengé they are not likely to enter into

covenants which will open the way to such challenges.
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A regional system would, however, be effective in cases where the system has
been subverted and there was a breakdown of law and order, as in Grenada. It
would permit independent investigation of any complaint of systematic subver-
sion of the judicial system which the exhaustion of domestic remedies rendered
futile. ,

A regional system which required the reporting of declarations of public emer-
gencies, stating the measures taken and the reasons therefor, would have an in-
hibiting effect on governments wishing to declare states of public emergency .36
One does not know how the jurisprudence of such a system would develop but it
is of significance that in the Greek case the European Commission held itself en-
titled to examine whether or not there existed in Greece in April 1967 an ‘emer-
gency threatening the life of the nation’, a condition precedent for exercising
the right to derogation under the Convention.3” Any such provision would con-
siderably strengthen the protection of human rights in the area.

Proposals

It is generally agreed that the most effective regional system for the protection
of human rights is that provided by the European Convention. Inevitably, there-
fore, one should look at its experience in considering the design of any other
system.

It is a three-tiered system with a Commission, a Committee of Ministers, and
a Court of Human Rights. The most active of the three organs is the Commis-
sion. This receives complaints, decides whether they are admissible or not, in-
vestigates them if they are, and attempts to arrive at a friendly settlement, If
no settlement is reached the report on the case is transmitted to the Council
of Ministers. At that stage the case may be referred to the Court either by the
Commission or by the State concerned. If there is no reference to the Court
within three months the Committee of Ministers must decide the case. Up to
1975 the Court had delivered judgments in twelve cases. The Convention became
operative in 1954 and the Court came into being in 1959.

It seems unlikely that in the context of the Commonwealth Caribbean a Court
of Human Rights will be needed. When one considers that all the territories of
the region (save Guyana) retain appeals to the Privy Council, there may well be
reluctance to constitute another court which is not likely to be kept busy in one
particular area.

On the other hand,an organ patterned after the Commission, receiving, sifting
and investigating complaints can be most effective—more so if, like the European
Commission, it operates in private and uses its good offices to effect friendly
settlements. Where this fails a referral to a Committee of Ministers for decision
would bring the matter to an end.

Some have argued that the enforcement of human rights is essentially a judi-
cial matter and certainly within the domestic jurisdiction this is the preferred
method. This is understandable because developed procedures for enforcement
exist. In the international sphere no such procedures exist and the formal adjudi-
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cation of a court which leads to the expectation of effective execution may
well be inappropriate. In any event, as in the case of Greece, a participant can
always abort a possibly unfavourable judgment by denouncing the Covenant.
It pays the price of ostracism and may well find this burdensome, but it need
not conform.

Doubtless in determining issues as to whether or not rights have been in-
fringed, difficult questions of law will arise but a properly constituted Com-
mission with a competent professional staff should be capable of deciding such
issues expertly and wisely.

Of great importance also is the fact that procedures in complaining to a Com-
mission need not be formal or expensive. While the services of a lawyer would be
helpful they would not be necessary as they are in an application to the High
Court. The Commission itself would carry out its investigations and expensive
representation before it would not be required.

With investigation, mediation, and political adjudication as the basis of the
regional system the surrender of sovereignty inherent in any such convention
would be considerably minimised and its acceptance would therefore be more
likely.

The conditions are propitious. The region is well-defined and has a common
historical background. The same juridico-political concepts are shared through-
out the Caribbean which I conceive to be present in the case of the proposed
system—though it must be noted that the European Covenant has not suffered
from both the Common Law and Civil Law concepts. A well-concerted effort
should produce reasonably prompt results.
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The Constitution of Jamaica, Ch. 3, secs. 13-26;

The Constitution of the Republic of Trinidad & Tobago, Ch. 1, secs. 4-14;
The Constitution of Dominica, Ch. 1, secs. 1-17;

The Constitution of St. Lucia, Ch. 1, secs. 1-18.

6. For example, The Constitution of the Commonwealth of the Bahamas; The Constitu-
tion of Barbados, The Constitution of Grenada; The Constitution of the Republic of
Trinidad &Tobago; The Constitution of Dominica.
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10.
11.

12,

13.

14.
15.
16.
17.
18.
19.
21,
22.
23.

24.
25.

26.

36.

37.

International Covenant on Economic, Social and Cultural Rights, Art. 2.1,
International Covenant on Civil and Political Rights, Art. 2.1,

The corresponding clauses in some of the other constitutions are as follows:

Bahamas: Art. 28; Barbados: sec. 24; Grenada: sec. 16; Guyana: Art. 19; Trinidad
& Tobago: sec. 14; Dominica: sec. 16; St, Lucia: sec. 16.

(1967) 12 WIR. 5.

This is the format followed in the constitutions of the Commonwealth of the Bahamas,
Barbados, Grenada, The Republic of Guyana, Jamaica, Antigua, Dominica, St. Christo-
pher, Nevis, Anguilla, St. Lucia and St, Vincent. There are differences of detail. The
Constitution of Grenada mentions “‘the right to work™, but makes no detailed provi-
sions for.its protection. In the Commonwealth of the Bahamas trial by jury when
charged in the Supreme Court is protected. There are significant variations in the for-
mulation of the protection from deprivation of property.

Commonwealth of the Bahamas: Art, 16; Barbados: sec. 12; Grenada: sec. 2; The
Republic of Guyana: Art. 4; Jamaica: Art. 14; Dominica and St. Lucia: sec. 2.
Barbados: sec. 17; see in similar terms Commonwealth of the Bahamas: Art. 21;
Grenada: sec. 7; The Republic of Guyana: Art. 9;Jamaica: sec. 15;Dominica and St.
Lucia: sec. 7.

Commonwealth of the Bahamas: Art. 30; Barbados: sec. 26; The Republic of Guy-
ana: Art.18.

Sec. 26(8), (9).

(1967) 10 W.I.R. 299,

Sec. 4(i) and (k).

Sec. 4(j) and (e).

Sec. 4(f).

Sec. 5(1).

Sec. 5(2).

See particularly the judgment of Pamell J. in Banton v. Alcoa Minerals of Jamaica Inc.
& others (1971) 17 W.LR. 275. F. R. Alexis argues to the contrary in Human Rights
and the Courts in the Commonwealth Caribbean, mimeographed, pp. 284 et seq.
Unreported. No. 2765A of 1973 (High Court). Civ. App. No. 39 of 1974 (Court of
Appeal).

This is in exactly the same terms as sec. 5(2)(c)(ii) of the Republican Constitution.
Report of the Constitution Commission for Trinidad and Tobago. (Port-of-Spain:

Government Printery, 1974).

Draft Constitution of Trinidad and Tobago 1975 (Trinidad & Tobago: Government
Printery, 1975), secs. 16-30,

. Ibid., sec. 19.
. Constitution of the Republic of Trinidad and Tobago, sec. 7.

Constitution of Barbados, secs, 13(5) and 25.

. Constitution of Jamaica, secs. 15(§) and 26(4) to (6).

. Constitution of Barbados, sec. 23(6); Constitution of Jamaica, sec. 24(7).
. Constitution of Grenada, sec. 14.

Constitution of the Commonwealth of the Bahamas, Art. 29(2).

. Kelshall v, Pitt (1971) 19 W.IR. 136.
. Commonwealth of the Bahamas Constitution, Art. 96; Constitution of Barbados:

sec. 84; Constitution of Grenada: sec. 106; Constitution of Guyana: Art. 90; Consti-
tution of Jamaica: secs. 100, 106; Constitution of the Republic of Trinidad & Tobago:
sec. 106; West Indies Associated States Supreme Court Order SI 1967/233.

See Article 15 of the European Convention for the Protection of Human Rights and
Fundamental Freedoms.

Robertson, Human Rights in Europe (Manchester, 1977), pp. 176-78.
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POLITICAL IMPLICATIONS OF
INTER-STATE MACHINERY

LLOYD BARNETT
Chairman
Council for Human Rights, Jamaica

The establishment of inter-state machinery for the promotion of human rights
in the Caribbean raises important political issues. In the context of this discus-
sion, practical realities demand that the ‘promotion’ of these rights should be re-
garded as including safeguarding, implementing, and probably even enforcing
them. In the first place the chance of such machinery being created will depend
largely on its political acceptability, but in the final analysis its survival will
depend on the respect for it which its efficacy engenders.

The concept of fundamental human rights and freedoms springs from an
awareness of the essential attributes and worth of the human personality. The
provision within a region of interstate machinery for the promotion of such
rights and freedoms must therefore be based on a general awareness within such
a region of the inherent dignity of the individual. It follows therefore that a
primary factor in determining the feasibility as well as desirability of formulating
any conventional arrangement for the promotion of human rights in the Carib-
bean is the extent to which there is a community of interest, concern, and experi-
ence on which the joint affirmation of such rights and freedoms can be founded.
It is possible to say that the Commonwealth Caribbean constitutes a culturally
identifiable unit, The historical antecedents of the former British colonies include
common experiences of slavery, imperialist domination, and colonial exploita-
tion. The resultant heritage embraces a common jurisprudence, similar political
forms, linguistic similarities, parallel cultural disorientation and development,
and extraordinarily uniform;, if sometimes unfortunate, social attitudes and
norms. Despite its failure, the ill-fated Federation of the West Indies is indicative
of an identity of interest and community of purpose. Indeed, in some respects its
failure may be said to have resulted from the uniformity of under-development
in its units. Today co-operation and tentative integration continue in the Univer-
sity of the West Indies, Caricom, in cricket, and in a host of other little-noticed
but significant ways. The existence of common interests and outlook is not con-
fined to the Commonwealth Caribbean. Throughout the region we have suffered
the impact of imperialist exploitation in the past. Today we strive together to
maintain our sovereignty and right to self-determination. In previous centuries
the Caribbean was a clearly defined sphere of influence for European colonialist
policies. In today’s world we are locked in a common struggle for survival against
the injustices occasioned by the economic imbalances between the developed na-
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tions and the Third World, More recently we have come to discover that through
our common colonial history there are greater cultural similarities and social af-
finities than we had formerly appreciated. The concept of a Caribbean Free Trade
Association, the Carifesta celebrations, and many Caribbean sporting activities
are no longer confined to the English-speaking (or Commonwealth) Caribbean
territories. These factors imply that in a large measure the Caribbean experience
and outlook satisfy the first of the political desiderata for the institution of re-
gional machinery for promoting human rights.

In the Commonwealth Caribbean our parallel political evolution has created a
concrete basis for an identity of outlookin the field of human rights, Even before
we experienced democracy in practice we had learnt in theory the value of free-
dom. We have inherited the common law tradition and its emphasis on individual
liberty, the representative parliamentary system and its inclination to freedom of
political choice. In all our territories respect is generally expressed for the funda-
mental principles of democracy. No government or nationally representative
political organisation declares itself opposed to the principle that free, fair, and
frequent elections should be conducted, and that the citizen should have the right
to criticise his government and organise a political opposition. It is generally ac-
cepted that these are some of the constitutional means by which it is possible to
ensure that legislative measures and executive action are expressions of the will
of the people. From a political point of view it is significant that, even where
there is controversy as to the extent to which these principles are faithfully ad-
hered to, governments do not question their validity but defend their efforts to
conform with them.

The community of interest and identity of concern which characterise the
Commonwealth Caribbean countries are most evident in the constitutional instru-
ments which they have adopted. In each of the constitutions fundamental rights
and freedoms are enshrined and protected. In each case the constitutional
guarantees owe their inspiration to the Universal Declaration of Human Rights
and the European Convention on Human Rights. These protective provisions
are made justiciable and thus constitute a legal constraint on the political element
in the State. The prevailing sentimentis typified by the Preamble to the Jamaican
Chapter on Fundamental Rights and Freedoms which states:

Whereas every person in Jamaica is entitled to the fundamental rights and free-
doms of the individual, that is to say, has the right, whatever his race, place of
origin, political opinions, colour, creed or sex, but subject to respect for the

rights and freedoms of others and for the public interest, to each and all of

the following, namely:

(a) life, liberty, security of the person, the enjoyment of property and the
protection of the law;

(b) freedom of conscience, of expression and of peaceful assembly and associ-
ation; and

(c) respect for his private and family life.

The subsequent provisions of this. Chapter shall have effect for the purpose of
affording protection to the aforesaid rights and freedoms, subject to such limi-
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tations of that protection as are contained in those provisions being limitations
designed to ensure that the enjoyment of the said rights and freedoms by any
individual does not prejudice the rights and freedoms of others or the public
interest, ’

In the Commonwealth Caribbean there is an ultimate right of appeal to a single
but external body, namely the Judicial Committee of the Privy Council in En-
gland. Further, in Guyana, Trinidad and Tobago as well as Jamaica, Ombudsmen
have been appointed to investigate citizens’ complaints about abuses of adminis-
trative power and discretion. Despite the ostensible orthodoxy and impressive
constitutional declarations there are even within these territories such deviations
from the observance of human rights as to present political obstacles to the adop-
tion of inter-state regulatory machinery. In September 1975 the Tenth Meeting
of the Council of the Organisation of Caribbean Bar Associations unanimously
passed a Resolution which noted a ‘growing tendency towards disregard for hu-
man rights in the Caribbean Rcgion’. In September 1976 a meeting of experts
and interested persons sponsored by the Caribbean Conference of Churches unan-
imously passed a Resolution which drew attention to the existence of ‘widespread
violations of human rights throughout the Caribbean Region’, and stated that
such violations had taken ‘legislative, executive, social, economic, and other
forms’.

At recent regional conferences of lawyers as well as of other interested per-
sons, critical note has been taken of allegations concerning, inter alia, the fol-
lowing:

(a) the curtailment of freedom of association and the infringement of the
rule of law inherent in the Unlawful Societies and Associations legisla-
tion in Dominica;

(b) the abrogation of the freedom of expression occasioned by the Public
Order (Use of Loudspeaker) Act and its administration in Grenada;

(c) the Newspaper legislation of Antigua, Dominica, Grenada and Guyana,
which inhibits the right to freedom of expression;

(d) the failure of the Government of Grenada to implement the recommen-
dations of the Duffus Commission of Inquiry which are directed to safe-
guarding the Rule of Law;

(e) the denial of justice in the Dominican case of Desmond Trotter by the
circumstances surrounding the preparation and presentation of the case
for the prosecution;

(f) the expulsion of the Attomey-General of Grenada from the State and its
endangering of the administration of justice;

(g) the searching during the State of Emergency in Jamaica of the office of
a lawyer who was then representing a detainee in habeas corpus proceed-
ings and its implications for the relationship between client and attorney,
and the confidentiality of the relationship;

(h) the unfair harassment of the poor or dissident by security forces and the
recurring instances of police brutality in the region; and
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(i) the manipulation of the electoral processes and machinery to the detri-
ment of political opposition groups.

Many of the matters to which these allegations relate are interwoven with
partisan political. rivalries and struggles for political power. To the extent that
effective inter-state machinery for the protection of fundamental rights would
restrict the facility with which those who control the levers of governmental
power are able to retain that power, there will be an inevitable disincentive to
governmental acceptance of such protective machinery.

Reluctance to implement regional control will also be bolstered by traditional
insularity and fear of overweening supra-nationatism. Doubtlessly there are poli-
ticians who will oppose inter-state machinery for the promotion of human rights
on the grounds that it is a threat to national sovereignty and may lead to unjus-
tifiable foreign intervention in the domestic affairs of their countries. So fat the
portent of our experience is not encouraging. Although many Caribbean and
Latin-American countries are members of the Organisation of American States,
eight years after its approval only two States had adhered to the American Con-
vention on Human Rights, and so it remains today a merely dormant instrument.
One political factor has so far been given inadequate attention: it is that the exis-
tence of an effective and respected inter-state mechanism for preserving human
rights will make it more difficult to justify unsolicited foreign intervention in the
internal affairs of a participating country or destabilising manipulations of dis-
content on the grounds of alleged human rights violations. The presence of an
impartial regional system of monitoring and regulating human rights issues would
necessarily reduce the risks of purely politically motivated criticisms of the gov-
ernments against whom allegations are made, and therefore lessen their potential
for causing political embarrassment. It is a truism that where the protection of
human rights is entrusted to an effective legal mechanism the relevant issues tend
to be depoliticised.

The argument in opposition to international machinery for the protection of
human rights which is based on national sovereignty is in fact losing much of its
former force. The Universal Declaration has come to be generally regarded as an
authoritative ‘statement of common standards of achievement for all peoples
and all nations’. The Declaration has been invoked in the international area as
well as in national jurisdictions. It has been relied on as the norm by which such
issues as racial discrimination, the treatment of minorities and refugees, forced
labour, and colonialism should be judged. The European Convention and the
effective and efficient operation of the European inter-state machinery have
demonstrated the feasibility and fairness of regional mechanisms for the protec-
tion of the fundamental rights and freedoms of individuals. The Commission on
Human Rights of the United Nations Economic and Social Council has not only
conducted useful studies and provided advisory services in the field of human
rights but it has also requested and obtained periodic reports from member States
concerning developments in human rights as well as encouraged the establishment
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of national advisory committees on human rights. The Inter-American Commis-
sion on Human Rights, the International Commission of Jurists, and Amnesty
International are among international organisations which have been permitted
to investigate complaints of governmental abuses and the reports of such bodies
are given wide international recognition and respect,

What one may term ‘the internalisation of the human rights ideal’ has also
been seen in a less institutionalised form. There is today hardly an international
conference at which some aspect of human rights is not an important topic for
discussion. As the condemnation of Uganda at the recent Commonwealth Prime
Ministers’ Conference indicates, the former diplomatic inhibitions against in-
ternational criticism of internal abuses of human rights are fast dissipating. Ali
Mazrui has made an impassioned plea that the Organisation of African Unity
should change its emphasis from the protection of African presidents from assas-
sination and overthrow to the safeguarding of the human rights of individuals.
The United States Secretary of State, Cyrus Vance, commenting on the recent
OAS Assembly in Grenada, stated that the matter which had been of greatest im-
portance was the attention paid to human rights and ‘it is important to have
human rights on our table and have it fully discussed’. Recent developments sug-
gest that there is a new spirit of unprecedented political strength which favours
the application in the field of human rights of an international moral judgment
based on generally recognised principles of civilised nations. While normal inter-
state machinery has been slow in coming into operation, in an informal way an
international pattern of monitoring human rights issues has been taking shape.

There is no doubt that in the Caribbean and Latin America region as a whole,
where different systems of government are in existence and varied ideologies are
embraced, there are special political problems in carrying these trends to the ul-
timate of establishing inter-state machinery for the enforcement of human rights,
Where there is a military regime which is not subject to a free electoral process,
the submission to impartial arbitrament of complaints against the exercise of
autocratic power is inconsistent with its nature. Where the tendency is to charis-
matic political leadership, international supervision is a threat to the mystique of
power and the personality cult. Where the government is communist, the adop-
tion of the strict communist doctrine of ‘self-determination’ implies that since
the proletariat are the ruling class they promote and protect their own human
rights and freedoms through the State organs and therefore international adjudica-
tion is treated as tantamount to a violation of this concept of self-determination.
It is noteworthy, however, that even those govermments which are basically
opposed to inter-state machinery for the protection of human rights normally
defend themselves against charges of violations of human rights and show them-
selves anxious to convince world opinion that they respect human rights, In this
region, for instance, Chilean authorities have sought to justify the detention of
political prisoners and to explain the extent to which they have actually released
such detainees. In Grenada political and moral pressure forced the establishment
of the Duffus Commission of Inquiry. World experience has shown that no gov-
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ernment can be entirely insensitive to the political importance of adverse inter-
national opinion.

It is of the utmost importance to observe that the call for regional surveillance
of human rights and the establishment of inter-state protective machinery has
come not only from Bar Associations, Church organisations, and human rights
activists, but also from political organisations. The Jamaica Labour Party recently
complained to Amnesty International about the operation of the electoral system
in Jamaica. Delegates at a recent Conference of Caribbean Marxist Organisations
called for the establishment of a Caribbean Convention on Human Rights. The
Marxist opposition party of Guyana has also proposed that the Caricom Treaty
provisions should include the protection of human rights. It is noticeable also
that minority and opposition political groups are usually most strongly in favour
of the establishment of inter-state protective machinery. Since there is no ab-
solute insurance against the loss of political power, the ruling groups may even-
tually see in such machinery their ultimate protection against retributive political
power.

Perhaps the greatest single impetus to the growth of intemationalism in the
protection of human rights is the decision and declaration of the Carter Adminis-
tration to make human rights an integral part of U.S. foreign policy. One may
cynically say that it lacks sincerity of purpose since gross violations continue in
the U.S. itself and the condemnations have so far been selective. The genuineness
of the policy will surely be tested by time. In the meanwhile, as an approach to
international relations its moral soundness is of political significance. Whether or
not this emphasis on human rights will, as some claim, heighten rather than lessen
repression and abuse, it adds a new dimension to international politics. It has
brought the human rights issue into the limelight, and exposed all countries, in-
cluding the United Statesitself, to the moral judgment of mankind. The approach
has been welcomed by other governments. The acidity of the Russian response
to it confirms rather than denies that this sort of diplomatic humanism exerts a
strong political influence on international relations and the effect of international
public opinion on human rights questions should not be under-estimated.

The Carter approach has stripped international relations of some of the hypoc-
risy and subterfuge of traditional diplomatic language. It suggests a change in
American foreign policy from the unswerving support of the military despot in
preference to the democratic socialist. In the developing world, and in this region
in particular, its political importance is increased by the declared objective to
pursue a policy of good neighbourliness in the region and to take into account
the due observance of human rights in U.S. foreign economic policy and pro-
grammes. In a recent speech at the plenary session of the 18th General Assembly
of the Inter-American Development Bank, U.S. Treasury Secretary Michael
Blumenthal declared that the target and objectives of financial institutions in-
cluded the protection of human rights, the improvement of living standards of
people, the satisfying of basic human necessities, and the promotion of the dig-
nity of man,
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This re-emphasizes the importance of the question of economic and social
human rights. In the field of economic and social human rights, as distinct from
legal and political rights, the political implications of interstate machinery have
a positive as well as a negative aspect. The concept of human rights is now ac-
knowledged as comprehending socio-economic rights. To achieve the true dignity
of man the individual has to be emancipated from want and destitution and
placed in a position where he can achieve a reasonable standard of living. In the

* Caribbean we have been striving to overcome the effects of the imbalance of our
trade patterns with the developed world, of low prices for our products, tech-
nological under-development, exploitation by multi-national corporations and in
many cases the accompanying features of illiteracy and unemployment. In dealing
with these problems we have found it expedient to cooperate. In Caricom we al-
ready have an inter-state mechanism for regulation in the economic field, There
has been co-operation in trade negotiations and in the formulation of common
Third World strategies. The economic development of our natural resources, the
development of technology suited to our peculiar needs and circumstances, the
institution of effective environmental control, the inculcation in our peoples of
a spirit of self-respect and self-reliance, the eradication of disease and malnutri-
tion, the elimination of unemployment and illiteracy, the removal of the scourge
of poverty are all capable of being facilitated and accelerated by regional co-
operation and, in many cases, inter-state machinery, That gradually we have
been coming to recognise this, is an important political factor in a consideration
of the desirability and feasibility of establishing regional inter-state machinery in
the field of human rights.

Expressed in terms of general policy and combined efforts on an international
plane, the prospects for the institutional development of inter-state promotion
and regulation of economic human rights are relatively good. Framed in terms of
individual rights susceptible to inter-state regulation there are immense practical
problems. The economic and social structure of our States are so diverse in nature
that even common minimal standards are difficult to formulate. For example,
while the Cuban society can, by the nature of its economic and social structure,
accept the positive right of each individual to work, the Jamaican society is a far
way from achieving that position. By reason of these divergencies, the inter-
state machinery which is politically feasible will in the foreseeable future be
limited in socio-economic matters mainly to the co-ordination of programmes,
the formulation of joint approaches to international economic matters, and the
regularisation of the consultative processes. In relation to an interstate pro-
nouncement on individual economic and social rights, its formulation would nec-
essarily be a hortatory declaration of ideals rather than a legal expression of obli-
gations. We have a sufficient identity of socio-economic concerns and objectives,
common needs to protect our indigenous art and cultural identities,and mutual
desires to utilise our natural resources for the improvement of the standards of
living of our peoples, to find a Caribbean or Latin American Declaration of the
Rights and Duties of Man to be a politically feasible—if minimal—achievement.
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In the struggle within our communities to re-order our economies so as to
promote social justice, social tensions and political conflict inevitably arise. There
are occasions when the dynamics of change will produce collisions between intra-
state machinery and individual liberty. It is important that we should appreciate
that this clash is not the result of an inherent conflict between social and eco-
nomic rights on the one hand and civil and political rights on the other. It is
sometimes caused by the anxiety with which socio-economic rights are sought
and the mechanisms employed for their realisation. The peoples of the Caribbean
have contributed to the development of human rights in their struggles for self-
determination and will not readily sacrifice their civil and political rights. At the
same time the promotion of human rights in the region must recognise the ur-
gency of the need for promoting social and economic rights. The political credi-
bility and acceptability of policies and programmes for promoting human rights
depend on the parallel development of both aspects of human rights and do not
require the sacrifice of one set of rights on the pretext that it is necessary for the
attainment of the other. Our collective experience, combined wisdom, and mu-
tual co-operation on a regional level can assist in the resolution of these conflicts
and the easing of these tensions. In a practical sense, it is important that we és-
tablish the mechanism for facilitating the transition from dependency and gross
inequalities to economic sovereignty and social justice. Inter-state machinery for
resolving human rights issues might assist in producing the political stability and
social conscientiousness which will enable the acceleration of economic reform
and the effective realisation of human rights. There is a fundamental political
correlation between the observance of human rights and socio-economic devel-
opment. As the Tanzania-sponsored U.N. Resolution recently declared, human
rights’ protection is ‘a touchstone of development’. Martin Ennals, Secretary-
General of Amnesty International, has stated: ‘Developing countries are starting
to realise that human rights is as crucial to their nation-building as economic
development, and not just a luxury or western relic left from the colonial era.’
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SUMMARY OF DISCUSSION
OPENING PLENARY SESSION

Chairman: Sir William Douglas
Vice-Chairman: Miss Desirée Bernard

The Seminar opened with the presentation of four papers to the Plenary Ses-
sion. The speakers were

Mr. W. Demas whose topic was ‘Human Rights and their Promotion in
the Caribbean’;

Dr. N. Linton who spoke on ‘Human Rights and Development’;

Prof. P.T. Georges whose paper examined ‘The Scope and Limitations
of State Machinery’; and

Dr. L. Barnett on ‘The Political Implications of Inter-State Machinery”.

The floor was then opened for general discussion of issues raised by the re-
spective speakers.

The contributions reflected a predominant concern with two key issues and
the debate consequently resolved itself into a consideration of:

1. The supposed dichotomy which flows from the categorisation of rights
as either civil/political or economic/social/cultural and the relative emphasis
which is to be placed on each set of rights,

2. The necessity for inter-state machinery for promoting Human Rights in
the Caribbean and the chances of its success given the constraints of politics,
economics, and geography,

Relationship Between Civil/Political and Economic/Social/Cultural Rights

It was universally recognised that a philosophy of human rights must underlie
all development. Every type of political system expressed a commitment to hu-
man rights and accepted the formulation in the Universal Declaration of Human
Rights, which was a distillation of all that was best in the diversity of perspectives
on human rights. However, this shared commitment did not necessarily lead to a
common perception of priorities, for these varied according to conditions of his-
torical development. Accordingly, great controversy had been generated over the
relative emphasis to be given to the respective classes of rights.

Support was expressed for the view that, as developing countries, Caribbean
nations would have to exercise patience with respect to the full realisation of
socio-economic rights, for while these rights might be recognised as philosophical
imperatives their realisation was tied to such factors as self-reliance and adequacy
of resources. To attempt too much in too short a time could effectively devalue
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human rights; for should the attempt fail, the frustration of popular expectations
which this would.engender would inevitably lead to disillusionment and cynicism
and a loss of faith in the validity of the concept of human rights. Governments
should be required to concern themselves, as a long-term policy objective, with
the economic, social, and cultural security of the community;in the short term
the focus should be on securing civil and political rights.

This argument was challenged by participants who thought that the priorities
should be reversed. They agreed that in the context of Third World experience
there was justification for distinguishing between the two categories of rights,
but rejected in emphatic terms the suggestion that such countries overreached
themselves in attempting to achieve modernity and socio€conomic transforma-
tion in a short time. That transformation is possible and often requires the ap-
plication of coercive measures in order to eliminate backwardness and tardy
growth. On this thesis, the realities of development justify restrictions on certain
civil and political rights such as freedom of expression and association.

The adherents of this approach took strong exception to the view that eco-
nomic mismanagement necessarily resulted where certain states, cited in category
(b) of Mr. Demas’ paper (see page 5 above), derogated from civil and political
rights in order to achieve economic advancement. The ‘economic mismanagement’
resulted frequently from the machinations of members of the international com-
munity which had the strength and capacity to disrupt development in such coun-
tries. Equally, the perception of economic mismanagement was often the result
of historical prejudice as to what happened within those states which subscribed
to such a system of political economy.

Generally, participants denied the thesis of a dichotomy between the rights
and denounced it as false. In the drafting of the Universal Declaration, it was
pointed out, all the rights were regarded as complementary; the supposed tension
between the rights was an outgrowth of ideological conflict and world politics of
the 1960s. The Caribbean experience was asserted to be a negation of the propo-
sition that one class of rights is to be advanced to the detriment of the other,
The satisfaction of economic and social needs involved full popular participation
in decision-making and policy formulation.

The important question was not whether one category of rights was to be sac-
rificed in favour of the other. It was as false to assume either that there was a
necessary conflict between the two categories as it was to assume that there could
never be such a conflict. The real issue was the extent to which underdevelop-
ment justified the imposition of limitation on eny human rights at all.

It was emphasised that before a government could justify the restriction of
rights in the interests of development, that government must possess the legiti-
macy of being representative of the people who were to benefit from that devel-
opment.
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Machinery for Promotion and Protection of Human Rights in the Caribbean

Participants considered that central to the issue of enforcement of rights was
the question of power. The recognition of rights was at once an acknowledge-
ment of the need to protect the individual from the arbitrary exercise of power.
But power tended always to be selfjustifying and self-perpetuating and rights
were thus in constant danger of erosion. Mere recognition was not a sufficient
safeguard. For this reason all systems found it necessary to formulate strategies
to deter the powerful from encroaching on individual rights. Institutionalised
machinery for determining and protecting rights was usually considered the most
appropriate means of achieving this.

The call was made for Caribbean peoples to concern themselves with devising
options which might secure mechanisms of co-operation to promote human rights
in the region. The protection of rights could not be left entirely to the devices of
the municipal system for, quite apart from the legal mechanisms ensuring judicial
independence, constitutional rights could be subverted if the judiciary became
subservient to the interests of the executive or if constitutionally prescribed pro-
cesses of consultation were not implemented in the spirit which was intended.

There was no dissent from the conclusion that a regional system of enforce-
ment was needed. The more troublesome issue was deciding the form which that
system should take and the standards which it should adopt. Should it be gov-
ernmental or non-governmental? Should it be exclusively or primarily concemed
with civil and political rights or would it monitor all rights?

The larger body of opinion favoured a governmental Commission on Human
Rights, though it was envisaged that governmental hostility to an institution
which might be perceived as impinging on a newly-won and much cherished sov-
ereignty could destroy its effectiveness. It was argued in rebuttal that this was no
bar to the establishment of such a regional body since the decision to ratify its
creation would be a sovereign act in itself,

Some dissent from this view was based on a belief that a Caribbean Commis-
sion on Human Rights would not be successful unless it was complemented by a
court of competent jurisdiction to provide judicial settlement of Human Rights
disputes.

Further dissent was based on the fundamental rejection of the idea of a gov-
ermnmental structure. Certain participants advocated the creation of a conference
or association of national non-govermnmental organisations involved in human
rights to discharge a promotional and protectional function throughout the re-
gion. This was said to be likely to attract less governmental hostility than would
a formally constituted commission.

Another view was that respect for human nghts could be achieved only
through the conscious efforts and struggle of the people: it could not be artifi-
cially superimposed by the creation of an organisation having no base of popular
support. The historical evidence demonstrated that regional inter-state machinery
for the protection of rights was not likely to have the approval or genuine sup-
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port of Caribbean governments—particularly since there was widespread distrust
of the electoral systems and a general belief that many regional governments
were elected because of a subversion of electoral processes involving a denial of
human rights. It therefore fell to activist groups and organisations to lay down
guidelines for the initiation of popular movements to raise the level of human
rights consciousness in their respective communities,

Whilst it was conceded that the inability of the countries of the English-
speaking Caribbean to agree on a common Court of Appeal for the region made
it less likely that they would agree on setting up inter-state machinery for the
promotion and protection of human rights, the general view was that the two
issues were quite separate. Efforts to press for the establishment of inter-state
machinery should not be affected by the failure to secure establishment of a
West Indian Court,
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COMMITTEE I-ECONOMIC, SOCIAL
AND CULTURAL RIGHTS

ECONOMIC AND SOCIAL RIGHTS
IN THE CARIBBEAN

A. WENDELL A. McCLEAN
Vice-Dean

Faculty of Social Sciences
U.W.1., Barbados

All human behaviour is in some sense a derivative of mankind’s urge for sur-
vival and self-fulfilment. The complex manifestation of the human urge for sur-
vival and self-fulfilment is, in turn, rooted in the triune human personality. Thus,
the physical, the intellectual, and the spiritual are severally and conjointly the
genesis of all human thought and action, imbuing mankind with an infinite ca-
pacity for good and evil.

Man’s fight for survival and his quest for self-fulfilment are revealed in a sys-
tem of aspirations or wants. The nature of the human personality is such that
mankind’s ‘aspiration set’ is unbounded. That is, the totality of human desire is
insatiable. Thus, because of man’s inability to attain absolute self-fulfilment and
because of the multi-dinensional nature of his aspiration set, mankind is con-
stantly faced with the problem of choice between alternative actions.

Because of one’s involvement with one’s fellow-person in society, one’s actions
normally have implications for the well-being of others. Man’s intellect makes
him aware of the consequences of his actions for his fellow-person and his spiri-
tual dimension forces him to adopt an attitude of benevolence or malevolence
towards his fellow-person. It is in this context that the idea of human rights
arises.

In the Preamble to the Universal Declaration of Human Rights, it is asserted
that ‘recognition of the inherent dignity and the equal and inalienable rights of
all members of the human family is the foundation of freedom, justice and peace
in the world’. Inspired by this statement, the United Nations and a number of
other international organizations have set about the task of cataloguing and
classifying human rights.

Among the attempts to codify economic and social rights are the Interna-
tional Covenant on Economic, Social and Cultural Rights, and the European
Social Charter, The following are the economic and social rights listed in the
European Social Charter:

1. Everyone shall have the opportunity to earn his living in an occupa-
tion freely entered upon.

2. All workers have the right to just conditions of work.



w

. All workers have the right to safe and healthy working conditions.

4. All workers have the right to a fair remuneration sufficient for a decent

standard of living for themselves and their families.

. All workers and employers have the right to freedom of association
in national or international organizations for the protection of their
economic and social interests.

6. All workers and employers have the right to bargain collectively.

7. Children and young persons have the right to a special protection

10.
11.

12.
13.

14.
15.

16.

17.

18.

19.

against the physical and moral hazards to which they are exposed.

. Employed women, in case of maternity, and other employed women

as appropriate, have the right to a special protection in their work.

. Everyone has the right to appropriate facilities for vocational guidance
with a view to helping him choose an occupation suited to his per-
sonal aptitude and interests.

Everyone has the right to appropriate facilities for vocational training.
Everyone has the right to benefit from any measures enabling him to
enjoy the highest possible standard of health attainable.

All workers and their dependents have the right to social security.

Anyone without adequate resources has the right tosocial and medical
assistance.

Everyone has the right to benefit from social welfare services,

Disabled persons have the right to vocational training, rehabilitation
and resettlement, whatever the origin and nature of their disability.

The family as a fundamental unit of society has the right to appro-

priate social, legal and economic protection to ensure its full develop-
ment. '

Mothers and children, irrespective of marital status and family rela-
tions, have the right to appropriate social and economic protection.

The nationals of any one of the Contracting Parties have the right to
engage in any gainful occupation in the territory of any one of the
others on a footing of equality with the nationals of the latter, subject
to restrictions based on cogent economic or social reasons.

Migrant workers, who are nationals of a Contracting Party, and their

families have the right to protection and assistance in the territory of
any other Contracting Party. ‘

An analysis of the foregoing list of economic and social rights will reveal that,
for the most part, they are culturally determined, and are informed by social and
economic organization in Western Europe. It is quite evident that such highly -
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specific economic and social rights are relative and situational, rather than abso-
lute and inalienable. Likewise, it should be apparent that these specific rights do
not form an essential part of ‘the foundations of freedom, justice and peace in
the world’, but rather are but co-manifestations of the recognition of higher
order human rights in the context of western European society.

Consequently, the rights enshrined in the European Social Charter cannot
serve as a yardstick for measuring conditions pertaining to human rights in the
Caribbean. The same can be said about the International Covenant on' Economic,

ik Social and Cultural Rights.

It is suggested here that, in order to establish a specific set of economic and
social rights which are appropriate to the contemporary Caribbean, one should
seek to establish the universal essence of human rights at the highest level of pur-
“1 ! ity, and then seek to articulate these in a manner which relates to the specifics of
S social and economic organizaton in the Caribbean, Because of similarities between

the Caribbean and western European societies, it is expected that there will be
Al similarities in appropriate economic and social rights Likewise, because of dis-
similarities, there should be difference in the respective rights.

In the Preamble to the International Covenant on Economic, Social and Cul-
tural Rights, it is presumed that human rights ‘derive from the inherent dignity
of the human person’, However, the view is taken here that ‘dignity’ is too pro-
tean a concept to provide adequate analytical insight into the genesis of human
rights. The view is advanced here that the essential brotherhood of man is the
B origin of human rights. Thus, all human rights are encapsulated in the single

\H primal right to brotherly love and treatment from one’s fellow person. What
| brotherly treatment connotes in any specific social situation is a function of pre-
i vailing social, economic, and political conditions and is revealed to those who
: { love their brothers and sisters through the intellectual and spiritual dimensions
h of their being.
‘jh ‘ A feature of the sub-set of specific human rights which are classified as Eco-
‘ nomic and Social Rights is that they are material-oriented and possess a quanti-
K tative as well as a qualitative dimension. The capacity of a nation to guarantee
A these rights to its citizens is thus limited by the performance of the economy.
1‘1‘ v In order to articulate a set of economic and social rights appropriate to the
M | Caribbean, one must identify the community aspiration set of Caribbean people
j:ﬂ i as it relates to the material aspect of life and use this as the basis for making in-
ferences regarding the specifics of brotherly love and action, given the constraints
‘H; relating to the capacity of Caribbean economies. In this regard, one should note
that, in addition to being unbounded, the material aspiration sub-set of an in-
\ K dividual consists of three types of wants: biologically determined wants, cul-
“f‘\ mi J ‘ turally determined wants and idiosyncratic wants. These wants can be satisfied—
‘“ l as opposed to satiated—by the consumption of goods and services. Thus, biologi-
“H I cal, cultural, and idiosyncratic considerations determine the qualitative aspect of
g human rights; but itis the capability of the economic system which is paramount
in the determination of quantitative aspects of human rights.
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Given the material aspiration sub-set of the community, the specifics of eco-
nomic and social rights are but an elaboration of the pragmatics relating to a sin-
gle fundamental economic and social right—the right of legitimate and dignified
access to the means of attaining a satisfactory level of material well-being.

It must be noted that in the context of the foregoing the term ‘satisfactory’
has both an individual and a community dimension, resulting in both a lower
and an upper limit to what should be considered as a satisfactory level of material
well-being, given the economic conditions prevailing in the community. In this
regard, it isimportant to note that Article 28 of the American Declaration of the
Rights and Duties of Man acknowledges that:

‘The rights of man are limited by the rights of others, by the security of
all, and by the just demands of the general welfare and the advancement
of democracy’.

There is no country in the Caribbean, with the debatable exception of Cuba,
in which all persons have legitimate and dignified access to the means of attain-
ing a satisfactory level of material well-being. Widespread unemployment and
wide disparities of wealth in the context of low per capita income are endemic in
Caribbean societies. Thus, Caribbean countries must undergo radical structural
transformation, if they are ever to attain the capacity to ensure fundamental
economic and social rights for all. In fact, a programme for the attainment of
economic and social rights in the Caribbean is nothing more or less than a pro-
gramme for the economic and social development of the Caribbean.

In this regard, the view is advanced that a developed economy is an economy
which has attained the capacity and flexibility to meet the continuing and chang-
ing aspirations of the community. In this view, the degree of under-development
is measured by the size of the gap between aspirations and attainments. Also it -
is important to note that a development process can be characterised by aspira-
tion modification as well as economic transformation. That is, development is
not only a function of material abundance, but is equally a function of the val-
ues of a community.

The foregoing makes it evident that there is nothing which guarantees a com-
munity the capacity to confer economic and social rights upon all citizens other
than the people’s ability to regulate their aspiration levels. It is evident, therefore,
that given the restricted productlon-possibility frontiers of Caribbean economies,
all citizens can enjoy fundamental economic and social rights only if there is
attitudinal change away from a proclivity for ostentation and extravagance as
well as from selfish preoccupation with the accumulation of personal, material
wealth.

In this regard, it must be noted that, because of the low level of per capita
income in the Caribbean, if the majority of the people are to enjoy the right of
legitimate and dignified access to the means of attaining a satisfactory level of
material well-being, there can be no large disparities in income levels. Thus, it
becomes evident that the notions of competition and profit maximization, in the
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context of capitalistic economic organization, are antithetical to economic and
social rights for all Caribbean people. This is so because of the income polariza-
tion characteristics associated with unrestrained capitalism.

The preceding indicates that there must be considerable behavioural restraint
if all Caribbean people are to enjoy fundamental economic and social rights.
Consequently, recognising that the obverse side of every right is an obligation, an
enlightened approach to economic and social rights is to regard them as prescrib-
ing one’s behaviour towards one’s fellow person, rather than as expressive of the
privileges upon which one can insist. Indeed, some rights formulated as rights
are meaningless, but formulated as an obligation can point the way to humane
action—for example, the right to work. Thus, the Preamble to the American Dec-
laration of the Rights and Duties of Man is worthy of special note:

All men are born free and equal, in dignity and in rights, and, being endowed

by nature with reason and conscience, they should conduct themselves as
brothers one to another.

The fulfillment of duty by each individual is a prerequisite to the rights of all.
Rights and duties are interrelated in every social and political activity of man,
While rights exalt individual liberty, duties express the dignity of that liberty.

Duties of a juridical nature presuppose others of a moral nature which support
them in principle and constitute their basis.

Inasmuch as spiritual development is the supreme end of human existence and
the highest expression thereof, it is the duty of man to serve that end with all
his strength and resources.

Since culture is the highest social and historical expression of that spiritual de-
velopment, it is the duty of man to preserve, practice and foster culture by
every means within his power.

And, since moral conduct constitutes the noblest flowering of culture, it is the
duty of every man always to hold it in high respect.

It is suggested that concern over economic and social rights should be trans-
posed into preoccupation with the moral imperatives that should underlie one’s
attitude to one’s fellow man. In this regard, it behooves us to remember that
one’s attitude to one’s fellow man is essentially reflexive, and at the highest level
of truth, becomes one’s attitude to one’s self. You cannot truly love yourself un-
less you love your fellow persons, your brothers and sisters in the unity that is
Creation.

As in the case of human rights, specific obligations are situational and relative.
However, at a sufficiently high level of abstraction, all obligations are encapsu-
lated in the obligation to be our brothers’ and sisters’ keeper. Also all specific
economic and social obligations derive from our individual and collective respon-
sibility to ensure that everyone has legitimate and dignified access to the means
of attaining a satisfactory level of material well-being.

It is evident that the attitude of brotherly love, to which we are enjoined by
our obligations to our fellow person, stands in opposition to capitalistic competi-
tion and exploitation, Thus a strategy for the promotion of Human Rights in the
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Caribbean which emphasises obligations, must seek to replace capitalistic compe-
tition with co-operative competition. Likewise, the inclination towards exploita-
tion which characterises Caribbean society must be replaced by the practice of -
mutual reliance and support. N
This can be achieved if capitalism and the other property-centred matenal
oriented ideologies with which modern civilisation has been preoccupied are re-
placed by a peoplecentred philosophy, such as Mutualism, as articulated by the
People’s Democratic Movement in Barbados.
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NATIONAL UNITY, CULTURAL IDENTITY, AND
HUMAN RIGHTS IN THE CARIBBEAN

R. DOBRU RAVELES
Suriname

One of the special characteristics of the Caribbean communities is their plu-
rality. These are communities of people consisting of human beings with a wide
variety and diversity of ethnic, racial, religious, and cultural descent. This phe-
nomenon in those nations which are now independent is one of challenge in rela-
tion to concepts of unity. In the colonial period of these countries unity did not
matter. The colonising European rulers imposed without consideration their own
norms upon the people and were not interested in unity. On the contrary, ‘Divide
and Rule’ was the motto. Groups were set against each other with the purpose of
using them against one another, thus making it easier to maintain power over
them. The coloniser had only selfish economic objectives in mind and did not
consider our people to be real nations.

Our ancestors, in fact, from the start were considered to be cheap labour—
slaves and indentured labourers coming to the region as plantation workers. The
European culture and religion were just imposed upon us. To a certain extent
this colonial oppression has caused ‘a kind of unity’ in our countries, but this
has made of us second-class citizens, people who have lost their own identity. We
have been robbed of our languages, our religion, our traditions, as a result of
which we have lost our personal security. In many cases we have unrecognizably
adopted these languages and religions and aitered them. The latter has now be-
come one of the characteristics of the Caribbean man. Oppressing Europe, how-
ever, never has recognized even those adopted and changed things. The norms
were set up by the mother countries till the bitter end. After independence of
these countries and even in times prior to it, a development was initiated which
brings the setting of norms within the nation. This ambition fights against seg-
ments of our peoples, namely against the former colonial elite, which borrows its
power and authority from the fact that it imitates the former coloniser best.

These persons are the chief persons who in many countries up to the present
day contribute to cultural oppression. They do not belong to these modemn times
in which we try to free our nations from all colonial left-overs, It is our firm con-
viction that our peoples should free themselves culturally before seeking any
other freedom, This is of immense and principal importance. They should set
their own norms. Unity in our countries has too long been considered as uni-
formity under the influence of Europe. We then thought that it would be good
to do away with all differences and to lift ourselves up to Europe. This was the
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so-called vertical cultural integration. We did not realize that in this way we
were continuing colonialism and were destroying the proper cultural expression
of our own population at the expense of the individual security of the Caribbean
man.

More and more, however, the new concept of what according to us should be
unity is gaining ground, resulting in free people and communities. Qur unity is a
multi-sided one, a plural one, which has deepened the concept of unity. For ex-
ample, the African culture within Suriname is as much Surinamese as the Java-
nese, the Hindustani, Chinese, or Amerindian. All cultural usages, traditions and
forms of any Surinamese ethnic group are national Surinamese. No segment of
the Surinamese culture has the monoply to be called Surinamese, All cultural
segments belong to the entity, and they are national. Every other starting point
would mean that groups and individuals within the nation are oppressed, are
robbed of their identity, of their individual security. It is against human rights
not to recognize as an integral part of the culture of the total population a citizen
or a segment of the population because of the traditions they inherited from
their African, Indian, etc. ancestors. It is against human rights to aim at doing
away with the cultural contributions of one individual or group of the popula-
tion, or integrating them within the greater entity, without giving those contri-
butions the chance to also exist pure and untouched. It is against human rights
when a government does not recognize as national the cultural contributions of
an individual or a group of the population. It is against human rights if a govern-
ment does not promote and stimulate the further development and deepening of
the cultural contributions of an individual or group of the population.
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HUMAN RIGHTS AND ECUMENICAL ACTION
IN THE CARIBBEAN

JIMMY TUCKER

It may be said that the concept of rights being practiced by the ecumenical
movement in the Caribbean serves to occasion, for the first time, the liberation
of the Church’s thinking about itself in relation to the role of other institutions.

In a manner, this action for rights could surpass the expectations that attended
the Church’s participation in development and renewal efforts that have occurred
within the last ten years. Interestingly, this seems to be the case as the Churches
exhibit a willingness to promote a conscious programme of rights, with some
measure of political and ideological fortitude and awareness. This isnothing short
of being laudable.

Following the initial efforts of the Caribbean Conference of Churches (CCC)
to provide a vanguard for its Member Churches through the work of its develop-
ment agency, CADEC, it is fair to say that the development thrust of this agency,
with its emphasis on economic opportunities, has hardly provided the theological
underpinnings relative to the Gospel imperatives for social justice. It could also
be said that neither has it displayed the mind or will to identify, in the least mea-
sure, with any radical concept of class-stratification and social change,

On the other hand, it may be said that the ecumenical movement in respect
of its concern for rights could serve the danger of over-<compensation with an ill-
defined socialism, a danger of which Lloyd Best*in 1967 so eloquently cautioned.
Nevertheless, it ought to be said that such a movement can hardly avoid identifi-
cation with the growing intolerance of and impatience with our condition of de-
pendency on over-developed capitalism.

It might also be said that to allow the rising expectations of people to go un-
heeded, without the renewal of thinking in accord with social and economic op-
portunities, is to compound the disenchantment of the young, in particular,
against organised religion.

The ethos in which the seeds of ecumenical action for rights are being sown is
interestingly one that is characterised by genuine collaboration and consultation
with a number of organisations throughout the region, including the Organisation
of Commonwealth Caribbean Bar Associations (OCCBA), the Desmond Trotter

Defence Committee, the Guyana Civil Liberties Action Council, the Peoples’
Working Alliance (Guyana), and YULIMO of St. Vincent, among others. Such a

*Lloyd Best, ‘Independent Thought and Caribbean Freedom’, New World Quarterly, III,
No. 4 (1967).
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convergence of organisational interest for human rights has begun to evolve as a-
constituency of conscience. Clearly influenced by the strong collaboration of
some young lawyers, each partner in this enterprise is known to engage in self-
inspection in terms of the aims and objectives of the organisation he represents.

For the CCC, the need for renewal of thought and a commitment to a non-
consumer-oriented kind of development is well-known. Similar to this, the ex-
pressed willingness by some of these young lawyers is known to go beyond legal
aid (charity), and, instead, they act for fundamental constitutional changes in
their respective countries.

A Social Perspective

The following perspective on Human Rights in the Caribbean, whether pro-
moted in the name of the Church, the courts and the administration of justice,
or in the context of political action for national self-reliance, shows that the his-
torical factor needs to have priority recognition as we assess the rights that have
already been achieved and those that are yet to be achieved.

The historical factor is clearly the most important, because to concede the
socio-politico axiom that rights are never conceived or achieved as absolutes, but
rather in relation to others in a social context of conflicting interests-and power,
one immediately appreciates that some rights and privileges will always be cur-
tailed or cancelled by virtue of the very nature of social organisation, It is, there-
fore, from a historical understanding of the social formation of stratification and
the perception in respect of the most fitting political direction which guarantees
the greater measure of justice and participation for the citizens of a country that
one is able to assess to what extent the particular society is achieving its histori-
cal potential for social justice. In short, the ideal is that no rights would be vio-
lated, but in a tradition of widespread social and economic depravity—the lot of
the majority throughout the Caribbean—any strategy that clearly seeks to re-
structure the quantum of interests and power to the advantage of the majority
should ideally receive the critical support of all those people who are committed
to social justice.

Should we consider the development of rights in a country such as the United
States, we will note that in contrast to the Caribbean that country possessed a
strong confidence in self and inits ability to harness natural and human resources,
It was a confidence that was dramatised by the powerful declaration called ‘Man-
ifest Destiny’.

Our ancestors in the Caribbean, however, had no rights whatsoever, and when
rights became supposedly accessible the result was, according to Norman Girvan,
the formation of structural unemployment. So the irony of it all is that youthful
capitalism of the 19th Century provided full employment so long as labour was
synonymous with capital, However, when chattels became human beings the re-
sult was that capitalism became more vicious as thousands of people lost their
jobs.

Having made reference to the root cause of unemployment, it does not require
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any length of time to understand that a regional programme of human rights
must clearly give attention to the contention that we have indeed inherited insti-
tutions which are still, in the majority, promoting non-local and regional interest
and which at their post-colonial best, -are not capable of meeting adequately the
needs of a people determined to be self-reliant.

The Significance of the Family

Any one who is familiar with the philosophical ideas which guided the evolu-
tion of English Constitutional Law, particularly the writings of John Stuart Mill
on Liberty, will recall that it was Mill’s fundamental assumption that the makings
of responsible citizenship had to do with the care and nurture the individual re-
ceived from belonging to a cohesive family. And in a generally acceptable fashion
it may be said that the application of English social legislation to the Caribbean
islands hardly took into account the unique features of social neglect attendant
on the social grouping we refer to as ‘the family’.

As a matter for historical ideological linkage, reference to Mill certainly helps
to throw some light on our predicament. However, on the other hand, it should
be said that without having a ready familiarity with Mill and English Constitu-
tional Law one is able out of mere common sense to understand that where there
is widespread lack of education, illiteracy, and ignorance of rights and duties,
were it not for our religion and resignation and a misapplied hope, Caribbean so-
cieties would hardly be able to boast of such an eloquent and mature mastery of
the parliamentary process which we call the Westminster Model.

In some quarters, the Westminster Model is now under great pressure, not
necessarily as a result of the abandonment of the democratic process by our
leaders. It is rather the case that the social effects of the rural-urban drift, the
ghettoised conditions of our cities, the contradiction of political democracy in
co-existence with economic oligarchy, the domination of our institutions by
metropolitan financial, marketing, and industrial systems, all result in a social
dilemma that leaves hardly any room for a people who are socially and politically
expectant., And the worst feature of this expectancy is that its religious reflex is
one of benign passivity.

In relation to our North American friends we are conceived as territory rather
than as nations. We do not have any discernible privacy, as a number of our com-
munication systems remain in the control of foreign concems. The naval bases
that have been established all around us seem to be fixed and final even when it
is no longer the case that we believe that there is a need for any protection.

For states such as Jamaica and Guyana that are daring to be self-reliant, daring
to exercise their political independence by choosing their friends, and daring to
struggle against forces of domination, the level of social conflict naturally has
reached unprecedented proportions. So, lest we forget from whence we are com-
ing, it is to the creation of social cohesion and the restructuring of economics
that we ought first to turn in our concern for the rights of Caribbean people.
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The Church as Education for Political Will and Social Cohesion

It has often been said, and it may well be worthwhile here to reiterate, that
the Church as a constituency remains most suitable for the education of the pub-
lic on matters which are vitally integral to the political process. This assertion is
‘reinforced by the notions that the civic and Christian community are actually
one and the same, and consequently that the traditional dichotomy of the State
and the Church is intellectually untenable and sociologically irrelevant to a Car-
ibbean psychology that is conscious of the complementary formation of inherited
institutions which have caused us to be working now against the status of being
the outposts and the playground of metropolitan interests. In this regard, the
call is for Church men and women of the clergy and the pew to share a common
understanding through inter-disciplinary consultation and common action,

This approach to social cohesion reinforces the view that, when the leaders of
our Churches begin to see economic issues of rights as theological issues of con-
cern for all of God’s creation, the popularization of such issues via the full utili-
zation of the pastorate not only forms in people a higher level of party political
action, but also serves to build commonality of purpose and a sense of national
destiny. In essence, this affirmation reflects the purpose and style of the Church’s
activities in respect of rights.

Toward a Regional Machinery for the Realization and Protection of Rights

After more than a year of collaboration with a number of Caribbean organisa-
tions in the field of Human Rights, the CCC at a meeting on September 5, 1976
at Mount St. Benedict in Trinidad noted in the company of representatives of
regional and extra-regional organisations that a number of violations of human
rights were surfacing, to which the CCC needed to give attention. The meeting
noted that

1. Such violations have taken legislative, executive, social and economic, and
other forms.

2. There was a pressing need for the establishment of a regional body to co-
ordinate, among other things, the action of persons and institutions con-
cerned in the defence of persons whose rights are violated and in the
effective realization of human rights throughout the region.

3. There was a pressing need to educate the peoples of the Caribbean region
in the true meaning of human life.

4. Justice and the principles of the Christian faith demanded the involvement
of all Christians in these problems and a commitment by all Christian or-
ganisations to work towards the establishment of a just and equitable
social and economic system,

5. Until the establishment of such a Committee, the CCC should immediately

establish a Bureau/Department within the Secretariat of the CCC for the
purpose of collecting information on questions of human rights, dissemin-
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ating information on such matters, and co-ordinating the preparatory work
involved in the establishment of the Standing Regional Committee.
Following the resolution on the Standing Regional Committee, the following

‘ proposals for preparatory work toward the establishment of the Regional Com-
i mittee were approved:

1. There be established within the CCC a Human Rights Bureau to be headed
i by a full-time Co-ordinator to be based either in Georgetown or Port-of-
a4 Spain. '

2. The responsibility of this Bureau would include the following:

(i) The identification of individuals, institutions and organisations, re-

gional and international, who are concerned with human rights mat-
L ters, with a view to establishing lines of communication, co-operation,
\\ and effective support.

| 1 i‘ (i) The collection, collation and dissemination of case materials and in-

iy formation on human rights matters in the Caribbean and all factors af-
e fecting them,

\ \ (iii) To refer to the appropriate authorities and organisations, matters
i ] | which are relevant to the work of the Bureau/Department.

1\]“ “ (iv) To seek co-operation and assistance of those who are willing to help in
L ‘\ ) the work of the Bureau.
\“ 1

(v) To draft a Declaration on Human Rights for consideration by the CCC,
\ . which takes into account existing international declarations and con-
W

ventions on the subject.

| \\Hi“\ | On January 1, 1977 the CCC established a Bureau.

4K During the period January 1-August 31 consultations have been realized with
a number of heads of governments, heads of Member Churches of the CCC in
the respective local areas, and with community development groups of varying
sorts in order to gain a first-hand account of human rights issues and concerns at
-the local level.

In a number of areas, such as St. Lucia, St. Vincent, Jamaica, St. Kitts, Dom-
inica, and Trinidad, public forums on human rights issues were conducted in co-
operation with local Christian Councils, the University centres, governmental
and other organisations, again, in a manner to quicken the awareness of people
of their human rights and responsibilities.

One of the important results of such forums is the establishment of local hu-
L man rights committees. These committees have been carrying on the educational
TR programmes in co-operation withlocal media organisations. Where there is already
a local Human Rights Council, the local committee seeks to join forces with
them, as in the case of Trinidad and Jamaica. '

From these committees that have been democratically constituted it is ex-
pected that if and when a Standing Regional Committee is proposed a number of
these members of local committees will be invited to serve as regional members.
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Not only has the Bureau been concerned with documenting the cases of viola-
tions which have been identified in a number of States. It has sought to establish
positive measures for correcting the larger circumstances that are usually reflected
in the specific violations as outlined in certain cases. The Bureau seeks to encom-
pass the broad philosophical and ideological orientations that are germane to the
cases under review, For example, it is not often that the Caribbean is challenged
by a case such as the Guatemalan claim to Belize. If ever there is a fundamental
case for human rights in the English-speaking Caribbean, this is it. This is not of
course to suggest that there might not be serious cases of violation in areas such
as Grenada and Guyana. The point here is that the particular case of Belize is
fundamental to the total life and destiny of that country in such a way that is
requires the unqualified support and attention of all who would hope for the
peace and security of this region.

In another fashion, it may be said that the precedent of a Guatemalan inva-
sion of Belize, and consequently Belize’s perpetual inability to achieve its polit-
ical independence, is certainly not desirable, In respect of notable violations of
rights in other areas of the English-speaking Caribbean, there is some value to the
resolve that the people themselves have the power to solve an internal set of con-
tradictions and violations. We dare not resolve the same for Belize.

Comments on a Regional Machinery for the Defence
and Reglization of Human Rights

The contemplation of a regional machinery for the defence of human rights—
in a Caribbean that is hardly able to subscribe to the principle that the least gov-
ernment is the best—needs to address itself to the more positive responsibility of
exploring how it could help to devise strategies for the realization of those basic
social and economic rights that are not now the lot of the majority poor in the
region.

Another way of putting the question is to suggest that we have not yet
achieved the level of social cohesion, regionally, which ensures that a Watchdog
Committee would have the effective influence that is required. At the same time,
it should be said that regional organisations of communication do have a measure
of influence, judging from the reactionary behaviour of some leaders who, for
various reasons, have cause to think that the press is not always kind.

Nevertheless, it is not the functional efficacy of a Commission that is the pri-
ority concern here; the priority concern has to do with increasing the awareness
and capability of a regional machinery that will in its study and action on rights
reflect a deep concern for the general conditions of mis-development, attitudes,
and the inadequate administrative- machineries evidenced by documented cases
at the local level,

The task before us, therefore, is simply not to look at the symptoms but at
the cause, and resolve to effect the organisation that will ensure the social, eco-
nomic, and cultural rights upon which our already less than impressive record of
civil and political rights will be further enhanced.
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SUMMARY OF DISCUSSION
COMMITTEE I-ECONOMIC, SOCIAL, AND
CULTURAL RIGHTS

Chairman:  Mr, Jimmy Tucker
 Rapporteur: Mr. Dennis Daly

Chairman’s Introductory Remarks

The Chairman initiated the Committee’s deliberations with the observation
that regional efforts at promoting human rights had not yet gone beyond the
embryonic stage, pointing out that such machinery as existed for the regional
promotion and protection of human rights had resulted mainly from the work of
the Caribbean Conference of Churches (CCC).

The CCC considered participation at the local level crucial to a democratic
approach to the question of human rights. In consequence of this policy the
CCC had established a Human Rights Bureau—an agency whose function was to
encourage local participation by making contact with people and organisations
in the various communities with a view to identifying, on an inter-disciplinary
and inter-organisational basis, human rights issues crucial to the peoples of the
region, The CCC had approached the task by speaking with members of govern-
ments, opposition parties, and otherindividuals and groups representing a variety
of interests. In some cases it had organised a local Human Rights Committee. In
others it had joined forces with existing councils.

Any mechanism which the Committee (and ultimately, the Seminar) might
endorse could therefore find as a convenient point of departure the useful work
already being undertaken by the Bureau.

Working Papers

In addition to the texts of the speeches delivered earlier to the Opening Plen-
ary Session, the Committee had before it two working papers:

(a) ‘Economic and Social Rights in the Caribbean’ by Mr. Wendell McClean
(b) A background paper on the rights which fall within the jurisdictional
competence of UNESCO by Mr. Stephen Marks.

Each author was invited in turn to address the Committee.

Mr. McClean made the following observations:

(1) A necessary prerequisite to debate on the machinery for the enforce-
ment of human rights was the staking out, by the debating forum, of a clear
philosophical position in relation to such rights.

(2) Although in functional terms one might speak of a number of separate
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and distinct rights, there was a unifying philosophical thread running through
each one which justified its treatment as a constituent element of a composite
and all-embracing right, viz. the right of a human being to the enjoyment of a
state of existence consonant with his very humanity.

(3) All economic, social, and cuitural rights could be expressed collectively as
constituting the right of legitimate and dignified access to a satisfactory standard
of living.

(4) The non-realisation of human rights must be perceived not only in terms
of acts of commission, but also from the perspective of breaches by way of omis-
sion—this latter dimension being particularly important in the field of economic,
social, and cultural rights.

(5) Although there was no dichotomy between economic, social, and cultural
rights and civil and political rights, there might be conflicts between the exercise
of one right by one person and other rights by others. One way to focus on the
full scope of economic, social, and cultural rights was to think in terms of the
obligations which the existence of each person’s rights imposed on others.

(6) The seminar should seek to identify the aspirations of the Caribbean peo-
ple. In view of the present inability to satisfy economic, social, and cultural rights
fully, capitalist competition may have to give way to mutual co-operation. It was
not enough to repeat that there is a right to work, when work cannot be provided.
The need was for a guide as to how the right may be realised, and it was in this
sense that the emphasis should be placed on obligations.

Mr. Marks adverted to Part II of his paper which set out the basis of UNESCO’s
jurisdictional competence in relation to certain economic and social rights.

He referred in particular to problems arising in the implementation of the right
to education, the .right to benefit from scientific and technical progress, cultural
rights and rights concerning communication. The latter included the free flow of
information, which was a sensitive political issue.

The Committee was then invited to consider the crucial, role which develop-

ment must play in the propagation of human rights in the Caribbean, especially
in the light of the current weakness of the regional economic base characterised
as it is by the following factors:

(1) high population growth and unemployment;

(2) economies which were dangerously dependent on external support;

(3) the remarkable difference in economic performance between the more

developed and the less developed countries of the Caribbean Community.

Improvement of this economic base could not wait for the realisation of the
New International Economic Order.

Among the points made in the ensuing discussion were that to be considered
a human right a ‘right’ must be universally recognised; one could not decide rights
according to the conditions in a particular State, though one might discuss the
application of a right to a particular State; the factual situation in relation to
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economic, social, and cultural rights were insufficiently known between the states
of the region; the development of economic, social, and cultural rights required
improvement of the consultative machinery between states in the region, and it
might be possible to establish regional machinery for reporting.

One participant contended that part of the problem was that much of the
derogation of rights in the Caribbean territories occurred not by the actions of
the government or the people of the territories, and he instanced the right to
work. The achievement of full employment was not retarded by policy or lack
of effort or desire. International lending agencies such as the International Mone-
tary Fund (IMF), which had control of vast financial resources and upon which
the Caribbean territories were dependent for loans, imposed crippling constraints
upon the territories as the price of borrowing. He said there was a need for inter-
national activism, indicating that it was pointless for international human rights
organisations to write charters if they were not prepared to support action de-
signed to impose more equitable policies upon these agencies, He also listed a
number of areas which were in need of urgent attention in the Caribbean. These
included discrimination against illegitimate children, affecting up to 60% of the
Caribbean people, equal rights for women, the right of workers to join a trade
union, consumer protection, and corruption in the award of welfare benefits.

It was pointed out by another participant that the right to education was in-
adequately protected and that this seriously retarded any meaningful participa-
tion by the people, as well as any assertion by them of their civil and political

rights,
Methodology

Recognising the particular difficulties attendant on debate of the extensive,
relatively uncharted field of econonic, social, and cultural rights, members agreed
that the Committee should adopt a mode of proceeding which would maximise
output in terms of definite, concrete suggestions and proposals, while minimising
waste of effort by ensuring that the discussions remained pointedly relevant to
those issues which were its particular concern,

In the event three suggestions were made. The first proposed that the rights
be approached from their domestic, regional, and international perspectives. The
domestic perspective would be crucial, beginning as it would with the people, in
which context the need for a programme to increase the effectiveness of popular
action could not be too greatly emphasised,

The second suggested approach was more conscientiously regionalist in its in-
tent. Its proponents felt that the only appropriate methodology was to attempt
first to articulate the felt needs of Caribbean peoples and then to identify the
type of actions which could be taken to realise socio-economic rights in the con-
text of the social dynamics within the area, Where appropriate, such needs would
be measured against the various international Conventions which were not nec-

essarjly articulate with reference to practical situations existing in Third World
countries.
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However, a majority of the Committee were of the view that those ‘felt needs’
were not so esoteric as the contributions of some members tended to suggest. It
was therefore considered a structurally preferable approach to base discussions
on those provisions contained in the International Covenant on Economic, Social
and Cultural Rights. The Covenant, at any rate, only set out minimum standards
to be attained by individual states. Moreover, the Committee could not fruitfully
embark on a re-definition of concepts—that being a task to be undertaken in
other fora. Although it appeared to be the considered judgment of certain partic-
ipants that social and economic rights could only be achieved in consequence of
radical socio-economic transformation in the Caribbean, it was not for the Com-
mittee to enter into debate on the merits of various types of political economy
but to formulate proposals on the basis of accepted concepts, acknowledging at
the same time the need for practical solutions to the concrete problems which
confronted the people of the region,

This view eventually prevailed as the Committee decided that proceeding
from a documentary base would secure the advantage of a structured debate
which would more likely lead to concrete proposals.

Substantive Discussions on Provisions of International Covenant
on Economic, Social and Cultural Rights

At the start of discussions on the substantive provisions of the Covenant par-
ticipants pointed out that in the entire Caribbean region only four governments
had taken steps to ratify the instrument. Of this number, three had publicly
stated that they did not consider the act of ratification to be acknowledgment of
an obligation to bring provisions of municipal law into line with the text of the
Covenant. Participants questioned how meaningful such acts of ratification were
and pointed out that before the Committee could enter into debate on the cir-
cumscription of rights, it should be made clear what rights the Caribbean people
(in contradistinction to Caribbean governments) were concerned with,

Of the rights proclaimed in Articles 1-15 of the Covenant, discussions focussed
upon the following articles:

Art, 1 Self-determination. Members evinced a high level of interest in this issue,
which in recent times had stirred much controversy in several Caribbean terri-
tories where there have been active secessionist movements, or at least move-
ments agitating for a greater degree of autonomy,

Delegates strongly defended the absolute nature of the right of peoples to de-
termine their own affairs. However, the distinction was drawn between the right
itself and the mode of its exercise which need not (and in appropriate circum-
stances) should not be absolute. In the regional context, therefore, the right to
self-determination was not to be equated with atomization since this would in-
variably prove counter-productive to the cause of human rights by increasing the
vulnerability of small communities to penetration. by forces hostile to the pro-
motion of human rights.
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It was observed too that self-determination related equally to the exercise of
sovereign substantive rights by a people over its natural resources; this was the
appropriate focus to be adopted by a committee on economic, social, and cul-
tural rights.

Art. 6 The Right to Work. There was near unanimity as to the desirability of
emphasising this right but there was some disagreement as to what its contents
should be and the mode of implementation.

The argument was advanced that the right to work must necessarily involve
an obligation to work, since society expected social security to be a necessary
outgrowth of economic development—an expectation legitimised by Art. 9 of
the Covenant which recognised the right of everyone to social security (including
social insurance). Governments would then appear to need to strike a delicate
balance between the right and the expectation, for those who do not work could
not expect to live off the product of the work of others. The right therefore
raised serious implications in terms of such infrastructural requirements as man-
power planning and direction of labour. Those supporting this argument con-
sidered that the phrase in Article 6 ‘to gain his living by work which he freely
chooses or accepts’ was too widely expressed and did not take into account the
problems of development. Also, the Article had to be read subject to Art.
(8)(3)(iv) of the Covenant on Civil and Political Rights which stated that forced
labour did not include work or service imposed as part of normal civil obligations.

This line of argument was strongly disputed by those supporting the defini-
tion in Art. 6 of the right to work as including the right to gain a living by work
freely chosen or accepted. Members of the community might have a moral duty
to engage in productive work but a legally enforceable obligation to work would
be contrary to the ILO Conventions on forced labour which had been ratified by
all of the Caribbean states from which the participants came. Indeed, the only
obligation which was imposed by the right to work devolves not on the individual
but on governments which had a duty to make efforts towards the provision of
maximum job opportunities for its citizens. The realisation of the right to work
like that of all other economic, social, and cultural rights required positive plans
and programmes by the guardians of the economic and social security of the
community. The problem of developing countries was to find jobs under rea-

sonable conditions and wages. Whenever and wherever this objective was pursued
the question of forced labour would hardly arise. The problem of people not
wishing to work was really one of applying the right sort of incentives. .
Further, the right to work was not to be considered an end in itself. It was no
less than a means of securinga number of socio-economic rights contained in sev-
eral universally recognised principles such as the principle of non-discrimination,
the recognition of the right to education, skill-acquisition and training, financial
protection during times of unemployment either through National Insurance or
other welfare benefits, and the principle of free choice. (When the conclusions
were considered in the Closing Plenary Session one participant. proposed the
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insertion of a statement that the right to work carried with it the duty to work.
This was not accepied.)

Art. 8 Right to Form and Join Trade Unions. This Article appeared to suggest
the existence of a right to strike. West Indian jurisprudence, however, had not
- recognised that this is a fundamental right, though it could be conferred by leg-

islation. The courts had also decided that the right to organise did not carry with
it a correlative right to compel the employer to bargain with any workers’ orga-
nization which had been formed, though some countries had passed laws provid-
ing for compulsory recognition.

It was also stated that the wording of this Article had been used to deny the
right to join trade unions.

One participant considered that there was a need for a Caribbean Convention
on the whole subject.

Art. 10 Family and Children’s Rights. There was general endorsement of the
recognition of the need to accord the widest possible protection of and assistance
to the family, with the qualification that ‘family’ should be so defined as to ac-
knowledge the realities of Caribbean familial forms.

Attention was drawn to the designation of 1978 as the Year of the Child—
a timely and convenient opportunity for highlighting issues of children’s rights
and protection.

It was noted that the Covenant did not positively stress the obligation of the
State to oversee and enforce the obligations of parents to maintain and provide
for their children. This, it was felt, was an area of need in the Caribbean.

Art. 12 Health and Medical Care. The Committee concluded that Caribbean
medical services were deficient in provision.for the special needs of the aged, the
very young, and expectant mothers,

Members noted with satisfaction the recent establishment of a Regional Psy-
chiatric Association, but deplored the failure of states singly and collectively to
maintain adequate standards of mental health and care.

It was agreed that centrally applied coercive measures would not be the most
appropriate method of implementing family-planning programmes. It was argued
that counselling was better than contraception, and family life education should
be developed. The raising of social and economic standards would tend to pro-
duce as a direct consequence an increased level of voluntary efforts to reduce
population growth.,

The attention of Caribbean governments should be drawn to the existence of
ILO conventions on methods of organisation of medical services for securing the
type of medical aid contemplated by the Covenant.

Art. 13 Education, There was general satisfaction with the Covenant’s provi-
sions on education, but it was thought necessary to emphasise that educational
services should be directed towards providing education for the child as early as
possible. Where State education started at seven years, working-class children
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were severely disadvantaged compared with children going to private kindergarten
and preparatory schools from the age of three.

Members debated the adequacy of the provision requiring governments merely
to make secondary education ‘generally available and accessible’. But the re-
source implications of introducing a system of compulsory secondary education
convinced the Committee that its implementation was at present beyond the ca-
pacity of the countries of an under-developed region.

The opportunity was taken to point out that only Barbados and Cuba had
ratified the UNESCO Convention on Discrimination in Education.

UNESCO had recently decided to assist states in developing a programme of
education in human rights.

Art. 15 Scientific and Cultural Rights. Discussion of this Article was initiated
by the observation that the right to protection of intellectual property set out at
paragraph (c) of the Article was not generally enjoyed in the Caribbean area
where it was of particular significance to artists engaged in the propagation of in-
digenous cultural forms.

The Committee was cautioned against advocating subscription to-such a right
as it could be used to obstruct the transfer of technology and create problems in
the development and circulation of educaticnal materials to and among develop-
ing countries.

The consensus appeared to be that subscription to Art. 15(c) was not inimical
to the interests of the Caribbean. The formulation adequately protected Carib-
bean intellectual property, and posed no threat of depriving the region of access
to scientific data and knowledge. The region had access to all the technology it
could absorb at the present level of development. Furthermore, continued access
to technology was ensured by the existence of other mechanisms such as the
UNESCO instrument on the Transfer of Technology, which upheld the principle
that scientific knowledge was part of the common heritage of mankind. Other
mechanisms continued to be developed and UNCTAD, for example, was at pres-
ent in the process of elaborating a code on the transfer of technology.

Machinery for Promoting Human Rights in the Caribbean

It was suggested by one participant that the most effective method of achiev-
ing the protection of Human Rights in the Caribbean would be to focus atten-
tion on the securing of the rights within the respective municipal systems by the
creation in each of a Constitutional Court of independent jurisdiction, its impor-
tance deriving from its quality of independence.

This proposal was challenged on the ground that it would tend to perpetuate
the imbalance of focus in favour of civil and political rights since many socio-
economic rights were not directly justiciable. The proposal -appeared to require
the simultaneous establishment of local commissions to settle disputes relating
to economic, social, and cultural rights,

The prevailing view was that machinery of a supra-national character was
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likely to prove most effective in achieving the protection of socio-economic and
cultural rights.

In this regard one member proposed the creation of an institutional consul-
tative process on a regional basis, probably with a tripartite composition to re-
flect the interests of government, management, and labour.

A majority of members favoured the creation of a regional body working
probably within terms of reference defined by a Caribbean Convention on
Human Rights.

One participant advanced the view that no more could be expected of supra-
national machinery than a reporting function, But the performance of such a
function by agencies within the UN. system had often produced very good re-
sults and had notable success in hastening the process of decolonisation across
the globe.

Additional Observations

One participant considered that there were two important rights, not compre-
hended in the Covenant, which relate directly to the individual’s access to a satis-
factory standard of living:

(1) the right to protection from exploitative business practices;
(2) the right to benefit from the socially efficient utilisation of all resources.

The Committee accepted that in a poor region the atlowable margin of in-
efficiency could not be very great, and adverted to the existence of ILO instru-
ments which imposed an international duty on states not to waste their natural
resources.

It was noted that some responsibility for under-development in the region,
with consequent limitation on the achievement of social and economic rights, .
had to be placed on international lending agencies. Frequently they attached
conditions to their loans which inhibited growth in the economy and an equitable
sharing of the fruits of national productivity.

Yet, this was not to deny that activism by groups and individuals could di-
rectly influence the degree to which erosion of economic rights could be reduced.
Campaigns for reform could enhance the recognition and protection of economic
rights in such areas as trade unionism; consumer protection, women’s rights, suc-
cession rights of illegitimate children, and access to legal representation and a
judicial hearing.

It was agreed that the constitutions of the region should be amended to facili-
tate incorporation of such economic, social, and cultural rights as are susceptible
to direct protection and judicial enforcement.
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COMMITTEE II-CIVIL AND POLITICAL
RIGHTS

THE CONTRIBUTION OF DEVELOPING
COUNTRIES AND OF COLONIAL COUNTRIES
AND PEOPLES TO THE FULL REALISATION
OF CIVIL AND POLITICAL RIGHTS

DR. MIGUEL J. ALFONSO
National Union of Cuban Jurists

A shocking lack of knowledge exists in a number of developed countries of
Western Europe andin the United States with regard to the past and present con-
tribution made by the colonial countries and peoples and by the so-called ‘devel-
oping countries’ to the struggle for the full enjoyment of basic human rights,
particularly of civil and political rights. All too frequently, in the opinion of
Cuban jurists, when ‘reporting’ on the debates in the various bodies of the U.N.
system specialising in these matters, the newspapers and other mass media ven-
ture opinions that cast an unfavourable light on the initiatives and other actions
taken in this field by our countries. Seldom is the attempt made to delve into the
motivations behind our positions. With unbelievable superficiality, to say the
least, they brand them as ‘selective’, ‘tyrannies of the majority’ or ‘mechanical
majorities’ and go on to conclude that our ‘double standards’ in the debates on
human rights—condemning certain situations prevailing in given areas or countries—
while turning a deaf ear on violations which allegedly occur in other countries—
as well as our ‘obsessive’ insistence both on the condemnation of the situations
in South Africa, Zimbabwe, Namibia, Chile and the Arab territories occupied by
Israel, and on the importance we grant to the problems of poverty, unemploy-
ment, and economic development will inevitably make of these fora a ‘carnival’
and discredit the UN. and its agencies. It should be noted that these interpre-
tations coincide almost verbatim with the positions sustained by the representa-
tives of the developed Western countries in those bodies.

Consequently, the impression which the ordinary citizen in those countries
receives when reading or hearing such versions is that only the countries of his
part of the world are seriously concerned with the ‘real problems’ relating to
civil and political rights. In addition to all this, for the past several months we

have all been witnesses to a strident campaign which presents the Western capi-
tals as paladins of a veritable international crusade to exorcise all the evils that
afflict the world in the field of human rights and to end, once and for all, the
violations of the fundamental freedoms of all the peoples of the world.

It is not on this occasion the intention of the author of this paper to make a
profound analysis -of the true nature of this campaign, nor to study in depth, in
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the light of their past and present actions, the ethical credentials of those who
would so lightly take upon themselves such a lofty undertaking. These two
thought-provoking topics are the subject of a forthcoming study on which the
author has been working for some time.

Although occasional reference to some aspects of the aforementioned topics
is inevitable, this paper pursues a different goal. While we are, on the one hand,
incapable of understanding and sharing such a particular interpretation of the
freedom of information as the one mentioned above and finding it impossible,
on the other hand, for our countries to compete with the financial, human, and
technical resources available to the highly efficient and wide-spread network of
the mass media of developed countries and, consequently, to convey our posi-
tions to the public opinion of those countries without distortion, we consider it
extremely useful to present these positions to this seminar where it is reasonable
to suppose that they will be the subject of the thorough and serious considera-
tion which we believe they deserve.

We shall endeavour to explain the contributions, past and present, which in
the opinion of the National Union of Jurists of Cuba, have been made by the
peoples who still live under the colonial yoke and by those who, in a broader
sense, continue to fight for a more just social, economic, and political order that
will ensure the effective exercise of civil and political rights in the domestic as
well as in the international plane. We shall elaborate on the reasons that have
moved us to act as we have in this field in international organisations, We shall,
furthermore, advance some ideas on the tasks that merit priority consideration
by our countries’ delegations to future meetings devoted to these questions. We
shall conclude with some suggestions regarding the kind of international co-
operation that could prove fruitful in this field.

It should be made perfectly clear from the beginning that the opinions herein
expressed are not solely those of the author, but rather a reflection of the points
of view shared by all the Cuban jurists who make up the membership of our
Union, which we represent in this meeting. Nor are they solely the result of aca-
demic research or of our political and philosophical persuasion, although both ele-
ments will certainly be present. The views expressed will be based fundamentally
on practical experiences derived both from the construction of a society in our
country which we believe to be freer and more just, and from our participation in
a number of international meetings of a humanitarian nature within and without
the U.N. system. In all of these meetings we have had occasion to contribute,
along with numerous representatives of other non-aligned countries and members
of the ‘Group of 77, to the drafting of a good number of initiatives sponsored
by our countries which were subsequently adopted. This has given us the oppor-
tunity to acquire first-hand knowledge of the common hopes, concerns, and prior-
ities shared by our country with numerous countries of the ‘less-developed world’.

This paper is dedicated to that fruitful collaboration with our colleagues of
those meetings, most of them jurists, and to the struggle of all those who are
dedicated to the quest fora more just social and economic order that will guaran-
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tee and respect all human rights and fundamental freedoms. Their understanding,
respect, and solidarity of support of the positions defended by the Cuban Revo-
lution deserve special mention and recognition.,

The military defeat suffered in 1945 by the Rome-Berlin- Tokyo Axis opens a
new and fruitful era in the age-old struggle of peoples for the realisation of human
rights, particularly of civil and political rights. The downfall of Nazi-Fascism as a
system of institutionalised terror which unleashed genocide, oppression, and a
generalised breach of the most elemental guarantees to the life and fundamental
freedoms of dozens of millions of human beings, meant new possibilities for
channeling their longing for freedom and the effective implementation of their
fundamental freedoms, not only for those who endured the terror but for the
immense majority of the population of the world, particularly those living in
what has recently come to be known as ‘the developing countries’.

The notion that the post-war world would be radically and inevitably different
from that of the pre-war period allowed those who drafted the U.N. Charter to
declare in the Preamble their peoples’ determination ‘to reaffirm faith in funda-
mental human rights, in the dignity and worth of the human person, in the equal
rights of men and women and of nations large and small . . . [and] to promote
social progress and better standards of life in larger freedom’,

Notwithstanding the fact that from a historical point of view this process of
liberation is irreversible, it is yet to be fulfilled. Progress on the long road to
achievement and preservation of full human dignity has been, is, and will con-
tinue to be beset with multiple obstacles. Nevertheless, it can be stated that this
last quarter century in which we are living constitutes a decisive period for the
establishment of that new social and international order, mentioned in the Pre-
amble and in the Purposes and Principles of the United Nations Charter as well
as in Article 28 of the Universal Declaration of Human Rights, and in which the
fundamental rights and freedoms that the international community has conse-
crated in this field will be fully effective.

Of paramount importance is the role to be played—as a continuation of their
efforts toward the achievement of this new and more just international order—
by the peoples and countries who, as independent states, struggle to overcome
under-development, as well as by those who are still subject to any form of
colonial domination or to foreign occupation and who fight for self-determination
and independence. This role deserves the recognition and militant support of all
those who are dedicated to the realisation and defense of the intrinsic dignity
and the equal rights which are inalienable not to some, but rather to a/ members
of the human family, as is stated in the Preamble of the Universal Declaration.

The significance of the actions of our peoples and governments in interna-
tional organisations to this purpose, both from a domestic point of view as well
as in the international plane, is not exclusively based on the fact that they con-
stitute a substantial majority of the international community, in a world that has
adopted as a fundamental principle of international relations that of the sovereign
equality of all its members, enshrined in the San Francisco Charter.
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With respect to the most effective manner of securing human rights and fun-
damental freedoms in each society, it is obvious that even though there are prob-
lems connected with the enjoyment of civil and political rights that affect both
our peoples and those living in economically developed societies (especially the
impoverished strata in the latter), it is also true that the solutions that could
remedy those problems in our society will not necessarily bring positive results
in others in which a greater economic development gives way to substantial dif-
ferences with ours and where the cultural heritage and the social institutions—
particularly the juridical ones—are based in social structures yet to be achieved in
our development, or already tested in our countries but discarded as unjust or
ineffective. In other words, at this stage of the social development of mankind
there are no universal solutions for the problems related to the observance and
guarantee of human rights in all societies. Furthermore, it is important to stress
that it is not the purpose of our countries to impose specific formulas on the
highly-developed societies through international actions adopted by international
organisations with the majority of ourvotes. It is also evident, on the other hand,
that such a course of action on our part would be in sharp contradiction with
the already mentioned principle of sovereign equality of states and the not less
important one of non-intervention in the domestic jurisdiction of other states,
also enshrined in the Charter and in other instruments of international law.

Likewise, it is also beyond doubt that all efforts in this field directed to
apply mechanically in our societies’ institutions, formulas, experiences, and solu-
tions—even those which have proved effective in realities alien to ours—could

~ end in total failure and could even be a step backward for our peoples. Conse-
quently, they should be rejected, even at the risk of being misinterpreted. Al-
though developed and developing countries could claim an equal right to the
common cultural and humanitarian heritage of mankind, it goes without saying
that the problems of the effective implementation and the observance of basic
human rights and fundamental freedoms in our societies obliges our peoples to
search for solutions that would be compatible with our history, traditions, and
social-economic realities. Qur priorities in this field and, in general, our answer
to these problems can only be determined by an adequate harmonisation of
those elements and the principles generally accepted in this matter by the inter-
national community, particularly strengthened in our time as we come closer to
an imminent universality in international organisations.

What has been said before does not mean—and this seminar gives proof of
that—that it is impossible to achieve intemational co-operation in these issues, or
that useful exchange of experiences cannot take place in the field of human
rights, duties which on the one hand all Member States of the United Nations
have undertaken to fulfil in accordance with Article 1, paragraph 3 and Article
56 of the Charter. The work of the Third Committee of the General Assembly of
the United Nations and of ECOSOC (especially of the Commission on Human
Rights) offer wide possibilities for fruitful collaboration. On the other hand, it is
a fact that a greater understanding of the realities of our countries by those non-
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governmental organisations active in this field will largely contribute to interna-
tional co-operation. ;

Now then, why do we Cuban jurists highly value the contribution of our coun-
tries in these matters? Even though we have already discarded, as the exclusive
factor for that judgement in connection with the action of international organi-
sations the simple numerical fact that we are a solid majority in those meetings,
one cannot ignore an objective reality. Any effective international action in the
field of human rights—or in any other field in which those bodies are competent—
is only feasible if it gains the support of our countries, It is also necessary to
point out, just in passing, the weak logical foundation of certain charges of
‘mechanical majorities’ or ‘tyrannies of the majority’ which challenge a basic
principle in the practical exercise of democracy: this time with respect to multi-
lateral international relations within the U.N. system, where the vote cast by a
small country has the same juridical value as that of a nuclear power.

Without underestimating its value, let us leave this factor aside for the mo-
ment and go on to analyse the other factors which we believe give special weight
to the action of our countries in the struggle for human rights, especially for civil
and political rights.

In the first place, the fact that our peoples have been subjected for hundreds
of years to the most merciless colonial and neo-colonial oppression with the in-
evitable consequences of illiteracy, hunger, poverty, unemployment and insalu-
brity—under-development, to be concise—affords us a unique experience in this
field and a clear perception of the significance of the much-used formulation
‘systematic, flagrant, and mass violations’ of human rights in terms of human
degradation and the desecration of the fundamental dignity of man. This also
explains our emphasis, our priorities, and our ‘obsession’ with situations that im-
ply a total travesty of the human condition and the denial of all human rights
to entire nations . . . to each and every individual in them.

It is precisely because our peoples have been denied the right to self-deter-
mination for such along time that we fully comprehend why the United Nations
General Assembly stated in operative paragraph 1 of its historical Declaration on
the Granting of Independence to Colonial Countries and Peoples (Resolution
1514 (XV) of 14 December 1960) that ‘the subjection of peoples to alien subju-
gation, domination, and exploitation constitutes a denial of fundamental human
rights, is contrary to the Charter of the United Nations and is an impediment to
the promotion of world peace and co-operation’.

Today, in the fight against the tragic consequences of the colonial or neo-
colonial legacy so graciously bequeathed us by those who would still claim to
have ‘civilised’ us, we have acquired a full understanding of how a man who is
still illiterate or a man who is unemployed becomes a mere nominal holder of
such important civil and political rights as the freedom of opinion and the right
of equality before the law, respectively.

We must also bear in mind that it has been precisely in the territories of our
countries where all the wars of aggression to which the world has been witness
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since the end of World War II have been fought. Among these wars, the genocide
perpetrated upon the peoples of Indo-Chinais a unique and singularly expressive
example for our peoples of total annihilation of civil and political rights. We
therefore know perfectly well what we meant in supporting paragraph 10 of the
Proclamation of Teheran which states that acts of aggression result in ‘massive
denials of human rights . . ..

The outrages we have suffered in our own flesh as a result of the violations of
our civil and political rights committed by the colonialists, old and new, confer
upon us an authority in this field which cannot, under any circumstances, be
superseded by the authority which might be claimed by the very societies that
imposed the colonial system on our peoples. It was these societies that denied
our peoples the very same principles and rights which are today considered to
be the foundation of the present doctrine on human rights—principles which
they so zealously defended for themselves in their own countries even to the
point of widespread bloodshed. A few examples in the Caribbean will suffice to
illustrate the truth of this statement.

It is a well-known fact that Leclerc did not go to Saint Domingue (now known
as Haiti) in the beginning of the century in defense of the principles enshrined in
the Declaration of the Rights of Man and of the Citizen of 1789; nor did Crom-
well’s troops bring to Jamaica the spirit of the 1649 Revolution in mid-18th cen-
tury; and by no means did the U.S. expeditionary and occupation troops impose
upon Cuba and Puerto Rico in 1898 the principles of the Continental Congress
or of their own Constitution.

In this light, the value we recognise in the struggle for civil and political rights
by the peoples that still suffer foreign domination becomes self-evident. Just as
the Algerians and Vietnamese did yesterday (to give only a few examples), those
who today struggle in South Africa, Puerto Rico, and the occupied Arab terri-
tories are contributing to this task even before the realisation of their right to
self-determination and independence or to the vote in international organi-
sations.

A second element which we take into account in order to explain the options
of action open to our peoples in the struggle to attain full implementation of civil
and political rights would be the consistent participation by our countries in this
struggle over a long period of time. In general terms, the history of our countries
is one of constant struggle for the achievement, not only of the full exercise of
the inalienable right to self-determination and true national independence, but
also for the elimination of all forms of racism and discrimination, for the recovery
of our national resources and wealth, the eradication of under-development and
the implementation of full guarantees for the fundamental freedoms of the in-
dividual. In other words, a practically uninterrupted process, yet to be concluded,
in search of human dignity. In that quest the peoples of the under-developed
world have not and will not hesitate to resort to rebellion as a final alternative
against tyranny and oppression when their baslc human rights and fundamental
freedoms have been violated. This recourse to rebellion has no limitations what-
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soever as to the methods and ways to materialize it in the Preamble of the Uni-
versal Declaration of 1948,

Does this imply that in the history of our countries flagrant, systematic, and
mass violations of civil and political rights have not continued and will not con-
tinue to take place? Definitely not. It is true that in our part of the world situa-
tions of this nature have existed and continue to exist. But it is also axiomatic
that in these situations one can see the guilty hand of powerful foreign interests
which consider the perpetuation of such states of affairs as the best guarantee
for their profits. They are behind the actions of both the national authorities
responsible for such violations and of the small domestic minorities that support
the latter because of their minority interests. Situations such as those that existed
or exist in the South Vietnam of Thieu, the South Korea of Park, or the Nica-
ragua of Somoza, as well as those exemplified by the military cliques of the
southern cone of our continent headed by Pinochet of Chile are notorious ex-
amples of this assertion. The struggle against the mass violations of the most
elementary human rights of the true democrats in those countries gives proof
that the peoples have not taken a vacation for self-destruction. It must be added
that such regimes have been repudiated, formally or tacitly, by the majority of
our governments, an attitude which is in sharp contradiction to the benevolent
and condoning position maintained in those cases by certain powerful govern-
ments that support these same regimes in the international arena, be it because
of the participation they have had in the seizure of power by such cliques or to
protect the interests of their corporations.

This consistent effort of our peoples in the search for the full accomplish-
ment of the fundamental freedoms in their domestic jurisdiction is complemented
by the promotion, particularly within the U.N. system, of stronger juridical
guarantees for human rights and by concrete steps to condemn and eliminate the
mass violations of human rights that, logically enough, stir the sensibilities of the
majority of the international community.

With the mass participation of new states in the work connected with these
issues, the international community benefits from a healthy, creative impetus
that has marked numerous new multilateral juridical instruments and resolutions
of the UN. General Assembly and the specialised agencies. This has brought the
struggle for human rights to a plane far superior to the one existing in past
decades.

This statement is sustained by different examples. To begin with, we must
take into consideration the Universal Declaration of 1948 adopted by the UN,
General Assembly when there were only 58 member states. Not a single mention
is made in it of the right to self-determination, the full exercise of which as we
have seen, is a pre-requisite for the exercise of human rights in general and civil
and political rights in particular, In December of 1966, when the Assembly
adopted the International Covenants on Human Rights with the participation of
122 member states,the first Article of both Covenants included this lofty princi-
ple in extenso. The fact that this principle was already established in the Charter
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at the time the Declaration was adopted gives particular significance to its omis-
sion in the Declaration. It was not until the massive accession of dozens of
peoples to national independence and participation in international affairs—
peoples who in their immense majority had been deprived of that basic human
right at the time when without their participation the Declaration was adopted—
that such a fundamental principle was explicitly incorporated into an interna-
tional instrument of significance in the field of human rights. On the other hand,
the formulation and procedural guarantees that are established in the Interna-
tional Covenant on Civil and Political Rights regarding such transcendental rights
as the right to life, liberty, and the security of person are markedly superior in
the Covenant, as compared with the Universal Declaration, The Covenant also in-
cluded what were gaping omissions in the Declaration, such as the prohibition of
war propaganda and the incitement to discrimination (both of which could have
been considered legitimate in the light of the letter of Article 19 of the Declaration)
as well as the reference to the rights of minorities (Article 27 of the Covenant).

The contribution of our countries to the adoption of other basic documents
relevant to civil and political rights has also been considerable, Instruments of
paramount importance in this field—e.g., the International Convention on the
Elimination of All Forms of Racial Discrimination (1965), the Convention on
the Non-Applicability of Statutory Limitations to War Crimes and Crimes Against
Humanity (1968), the Convention on the Suppression and Punishment of the
Crime of Apartheid (1973), the Declarations on the Granting of Independence
to Colonial Countries and Peoples (1960), on the Promotion Among Youth of
the Ideals of Peace, Mutual Respect, and Understanding between Peoples (1965),
on the Protection of All Persons against Torture or Other Cruel, Inhuman, or
Degrading Treatment or Punishment (1975), and on the Utilisation of Scientific
and Technical Progress in the Interest of Peace and Benefit of Humanity (1975)—
have been adopted by the General Assembly either at the initiative of our coun-
tries or with their massive support.

It was also at our initiative that the Assembly adopted by overwhelming ma-
jorities numerous resolutions demanding the immediate release of and the respect
for the human rights of individuals sentenced or detained for their struggle for
self-determination and independence, or condemning and declaring that the poli-
cies of racial discrimination and apartheid imposed by the regimes of Rhodesia
and South Africa in their respective territories and in Namibia are crimes against
humanity . With our sponsorship the Assembly has also repudiated the systematic
violations of human rights in Chile and the occupied Arab territories.

Our performance is in vivid contrast to the attitude which the govemments of
several of the developed countries of Western Europe and North America, partic-
ularly the United States, have shown with respect to numerous international in-
struments or resolutions of the most representative body of the UN., all of them
of unquestionable relevance to the implementation and defence of civil and po-
litical rights. If we were to judge solely on the basis of their flaming rhetoric on
this issue, these governments should be the first to lend unlimited support to
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such initiatives. Their deeds, nevertheless, prove quite the contrary.

No effort has been spared in their attempt to impede these initiatives—from
the outright vote against those texts to the non-adherence or non-ratification of
those of a binding nature, and including hypocritical abstentions and the con-
temptuous ‘not participating in the vote’ (the most recent procedural contribu-
tion made last May in ECOSOC by the delegates of the new U.S. administration
to the debate on the status of human rights in Southern Africa).

The facts that we have enumerated in the preceding paragraphs show the posi-
tive contribution made in this sphere. They exemplify the interest our countries
take in the search for the full enjoyment of civil and political rights and are a
sample of the underlying potential for action that can be expected from them in
the future. Furthermore, the same facts illustrate the logical priorities that our
countries give to certain topics or specific cases where violations of human rights
are reported. Hence it is to be expected that our countries shall continue to de-
vote particular attention to questions related to the effective exercise of the
right to self-determination, the elimination of racist policies and apartheid, the
condemnation of wars of aggression and foreign military occupation, and to the
repudiation of the new expressions of fascism, as is the case in Chile. These are
all situations that by definition mean the denial of the civil and political rights of
millions of human beings, as well as blatant violations of international law (of
the U.N. Charter in particular), and in some cases they are even real threats to
international peace and security. It is therefore logically overwhelming as well as
fundamentally just that we give a high priority to their discussion.

In assigning a high priority to those fundamental issues we do not mean to
imply the wilful negligence of cases of violations of civil and political rights that
might occur in any society (including our own, of course), cases in which the
rights of some individuals are impeded through miscarriages of justice, unjust
decisions made by government officials, or abuses of authority.

Let us for the moment leave aside the fact that there exist real limitations in
the availability of qualified personnel for our government administrations, as a
result of the colonial and neo-colonial legacy, which could explain these incidents
to a certain extent though never justify them. The important thing is that these
cases are categorically different from those situations that have heretofore de-
served our urgent and constant attention, These latter reflect an institutional
reality that is not only unquestionably incapable of offering the most elementary
guarantee of the basic rights of individuals but rather generates, in and of itself,
violations of the traditional legality of the country in question or of international
law. In these situations there exist ample proof of the impossibility of redressing
the general denial of human rights through the existing domestic ‘legality’, since
this is precisely a tool to perpetuate them.

Conversely, in those cases of isolated violations within a given society, whose
general pattern embodies the respect for fundamental freedoms and in many
cases dedicated struggle to achieve the full realisation of the human rights of all
of its citizens, international action cannot and should not be a substitute for na-
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tional action to remedy these cases—once they are verified by the internal au-
thorities—and to re<stablish the legal order.

Any attempt to place both realities on the same plane or to establish an equiv-
alence between them as regards measures to be taken by the interational com-
munity to redress them implies a violation of the principles of logic and a capital
travesty of elementary justice. Those who through frank complicity, lukewarm
attitudes, silence, or sheer indolence are responsible for the perpetuation of such
systematic, flagrant, and mass transgressions of human rights (whatever their
pious excuses may be)—while blowing individual cases out of all proportion and
indiscriminately mixing sporadic proven cases together with mere unconfirmed
allegations or complaints with obvious political motivations—show themselves to
have, in the best of cases, a highly dubious sense of ethics and justice. Bearing
this in mind, it is a gross underestimation of our rational capacity to ask us to
cease to be ‘selective’,.have our people and their representatives in international
bodies confer equal or even greater importance to such cases in contradistinction

© to the intolerable situations we have described, and meekly join them in their
well-publicized ‘crusades’.

Even when we reject these attempts they always leave a negative balance since
pubhc attention, being directed toward thesecases, is drawn away from situations
which demand our undivided attention,e.g., Southern Africa. The time and space
which the mass media devote to the magnification of sporadic cases or uncon-
firmed- allegations of violations of human rights means that much less time and
space is available for public opinion to become aware of the domestic economic
and social problems of those unconcerned countries, or of the non-compliance
of their governments with UN. resolutions which point to their responsibility
for our economic under-development.

An important element in these efforts is the ‘concern’ in certain circles for
the so-called ‘political prisoners’ or ‘prisoners of conscience’ in a number of
countries, inciuding some of ours. There are two important questions in this re-
spect which must be mentioned, although we shall not go into a deep analysis of
them in this paper. 1

The firstis the fact that the term ‘political prisoner’, can mean different things !
in different legal and penal systems and that neither this term nor ‘prisoner of
conscience’ has been precisely defined by any governmental legal or political in-
ternational organization. This goes beyond semantics or the mere attachment to
an unjust or suspicious legalistic formalism. It touches upon important con-
cepts of law, philosophy, and politics. The second question, closely related to
the previous one, refers to the paradoxical situation which arises- when those
who are imprisoned as a result of their struggle to install in their country a social,
political, and economic order which would effectively guarantee basic human
rights and fundamental freedoms are lumped together, under one or the other
of the afore-mentioned terms, with those who have been condemned for activities
leading to the opposite direction,i.e., the restoration or establishment of asociety
whose institutions lend themselves to mass violations of such rights.
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Just as when stern condemnations are made of wars without establishing the
necessary distinction between the wars of aggression and wars of liberation,
thereby placing the victim and the culprit on the same plane, it is not surprising
that our peoples react before the intrinsic injustice implied in placing equal em-
phasis, for example, on the liberation of those who suffer the brutality of fascism
in the prisons of the Chilean Junta, or in the dungeons of the South African rac-
ists, and the liberation of those who (as has happened in our region) have tried
to ‘destabilize’ our institutions and cast our peoples back into the dark past of
foreign oppression and exploitation in which human rights are trampled upon,

In most of these cases it is not difficult to find the links that tie these individ-
uals to powerful foreign interests. On many occasions such prisoners are mere
salaried agents of foreign intelligence agencies whose activities have been abun-
dantly publicized even by institutions of their own countries, though many years
afterwards and without any apparent punishment for those responsible for them.
Our governments are obliged to devote valuable human and material resources
(which obviously do not abound) to the detection and elimination of such activ-
ities, as well as the trying, sentencing, and imprisonment of those responsible. In
many cases, this process ends, oddly enough, with scores of communications
from abroad asking for their release or with an international campaign for the
same purpose. No further comment is necessary.

It is unavoidable that in these cases not only we Cuban jurists but also the
great majority of peoples who have gone through these experiences should ask
ourselves certain questions. Could it be that they are trying to cast the shadow
of doubt on our efforts to give real substance to the expression ‘human rights’?-
Since the responsibility of foreign interests-and agencies in the events that have
brought about the incarceration of at least a large number of these ‘political pris-
oners’ or ‘prisoners of conscience’ is public knowledge, and in some cases even
confessed, why then are these communications and campaigns not directed
against the culprits instead of against our institutions?

Lastly, let us ask ourselves, perhaps with a touch of naiveté, why those who
in good faith have participated in these actions have not pondered the positive
results that could accrue for the real and effective implementation of civil and
political rights throughout the world—and especially in the developing countries—
if the resources which are consumed in these campaigns were instead devoted to
exposing thoroughly before world opinion (particularly those of consumer socie-
ties) the true causes that impede the full realisation of economic, social, and cul-
tural rights, i.e., the existence of an unjust international economic order and of
domestic structures in numerous societies that impede an equitable distribution
of their gross national product. Although this concept may possibly seem new to
some because of the slight importance attributed to it in developed Western
countries, the interrelation that exists among all basic human rights and funda-
mental freedoms is neither new nor unfounded.

The notion that both categories of human rights are intimately linked is latent
in the spirit of the Preamble of the Charter when, as has been noied before, the
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peoples of the United Nations declared themselves to be resolved ‘to promote
social progress and better standards of life in larger freedom’, aresolution recalled
in the Preamble of the 1948 Universal Declaration, Paragraph 13 of the Procla-
mation of Teheran (1968) was extremely precise in this respect in recognising
that ‘since human rights and fundamental freedoms are indivisible, the full reali-
sation of civil and political rights without the enjoyment of economic, social and
cultural rights is. impossible’. In its most recent Session (February—March 1977),
the Commission on Human Rights ratified this concept in Resolution 4 (XXXIII).

This interpretation. is of pristine logic. The freedom and the individual rights
of each of the members of a given society are not abstract concepts, alien to their
specific reality determined by the overall social,economic,and political relations
existing in the society in which they live. It is precisely that specifie reality, re-
sulting from the particular nature of those internal structures, that determine the
general situation of each individual in his or her society, including of course the
real scope and true meaning of his human rights. The freedom of an unemployed
person (that is, an individual whose economic rights have not been implemented)
and, consequently, his civil and political rights have a practical content and an
actual range different from that of another member of the same society who has
a job. His individual freedoms differ from those of the manager of the ‘national’
subsidiary of a trans-national corporation to whom he applies for work, and are
abysmally different when compared with the freedom enjoyed by the Chairman
of the Board of that vast industrial complex.

If, according to Article 1 of the Universal Declaration, ‘all human beings are
born free and equal in dignity and rights’ and if the principle that all citizens are
equal before the law is of general acceptance in the various legal systems existing
in the world, then what is it that gives a different materialisation to those rights
for the three individuals mentioned above? If the relations and structures which
we mentioned in the preceding paragraph establish and secure economic and so-
cial relations of dependency for certain strata of a society and not for another,
thus making it impossible for a section of the society to realise its economic,
social, and cultural rights, then it becomes of limited importance whether or not
the juridical guarantees of the fundamental freedoms are formally recognised for
all members of that society. Regardless of formal recognition, the civil and polit-
ical rights of its different strata will certainly have different values.

Would it be of any practical importance for an illiterate person (i.e., an indi-
vidual whose cultural rights have not been realised) that the legal texts of his so-
ciety entitle him to the freedoms of opinion and information? Furthermore,
could it truthfully be said that in a given society freedom of the press has the
same meaning for a newspaper owner, for the linotypist that helps to print it, for
the reader and, finally, for all those who lack the financial resources to publish
a magazine or a newspaper or buy time on a T.V, station?

Lastly, what might be the most graphie example of our proposition. The right
to life is the primary human right. All other rights, including—obviously—civil
and political rights, depend on its realisation. Without it, it is impossible to exer-
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cise the rest. Every day thousands of children of less than one month of age die
throughout the world. An appalling majority of them die in our ‘developing
countries’ as a result of insufficient intake of calories and proteins; lack of pre-
natal medical care for their mothers; lack of post-natal attention to the infant’s
health, or an insalubrious environment. The fact that it has been impossible for
these children or for their parents to exercise the economic, social, and cultural
rights enshrined in the Universal Declaration will also make it impossible for
each and every one of these children to realise any of their civil and political

_rights.

The establishment of a society free of social relations that foster situations
such as the ones described above--a society in which hunger, unemployment, il-
literacy, and insalubrity can be eliminated, thus a society that would eradicate
exploitation and under-development and, consequently, where economic, social,
and cultural rights can have an actual daily realisation—is what many of our coun-
tries consider to be their most valuable contribution to the struggle for the full
implementation of civil and political rights.

In addition, it must be pointed out that this effort on the domestic plane
depends, to a certain degree, on the termination of an international order which,
as a reflection of the colonial past, imposes upon most of our countries relations
of dependence and unequal terms of exchange with their former metropoles,
checks their access in fair terms to the financial resources needed for their devel-
opment and, in short, widens the gap between developed and ‘developing’ coun-
tries, thus perpetuating our lack of development. Possibly the most effective way
for developed societies—particularly those who for centuries have plundered our
resources—to contribute to the full implementation of civil and political rights in
our countries would be to abide by the spirit and the letter of the Declaration
and Program of Action on the Establishment of the New International Economic
Order and of the Charter of the Economic Rights and Duties of the States (U.N.
General Assembly’s Resolutions 3201 and 3202 (S-VI) and 3281 (XXIX) of
1 May and 12 December 1974), thus contributing to the redress of a historical
injustice.

The preceding assertions should be understood in their correct sense. Eco-
nomic development does not necessarily determine in and of itself an effective
implementation of human rights in general, nor do our countries believe that it is
necessary to wait until we achieve economic development in order to be capable
of securing civil and political rights in our societies in an effort—as some quarters
suggest—to find excuses for the violations that might occur in them.

With regard to the first of the above issues, it is a well-known fact that unem-
ployment, that is, the non-realisation of the right to work (Article 23 of the Uni-
versal Declaration), is-inherent in developed societies of market economies. In
addition, the unacceptable situation with respect to the civil and political rights
of—to mention only a few examples—the black people in the U.S., the Catholic
minority in Northern Ireland, the migrants from the English-speaking countries
f the Caribbean in Britain, or of those from the Mahgreb in France is notorious.




In connection with the second, suffice it to recall that without having to look
for them elsewhere, there are examples in our own Caribbean region that give
proof of the fact that it is possible, simultaneously, to struggle against under-
development, successfully oppose foreign aggression or ‘destabilization’ and es-
tablish or enrich institutions that can guarantee the implementation of civil and
political rights.

In the light of all past considerations, how do we Cuban jurists feel that our
countries may further contribute to the universal realisation of and respect for
civil and political rights?

Domestically, it is evident that the main task would be to continue our efforts
to exercise fully the right to our self-determination, independence, and full sov-
ereignty, giving our societies institutions incapable of generating relations of
dependence both internally and in the international plane, and to make such in-
stitutions more solid with each passing day. A concentrated effort must be made
to strengthen our legal system aiming, on the one hand, to develop the formula-
tion of civil and political rights in the legislation in force and, on the other, to
secure a quick and efficient system to redress all violations of such rights. Occa-
sional miscarriages of justice and abuses of authority can be eliminated to a great
extent by improving the professional qualifications of the judicial and adminis-
trative officials who deal directly with individuals awaiting trial or already sen-
tenced.

On the international plane, our countries should continue their militant sup-
port, according to their several resources, for the noble struggle of our brothers
still suffering the old colonial rule, wars of aggression, foreign occupation, racism
and fascism. To expose and condemn the violations of their civil and political
rights should continue to deserve our priority. Qur countries should give special
attention to the development of international law in this field, particularly by
the drafting and adoption of conventions that would strengthen the international
juridical guarantees for those rights. An ever-increasing dedication in their partic-
ipation in the work of UN. bodies specialising in these matters is of capital
importance for the fulfillment of these tasks. The highest possible degree of co-
ordination of our positions so as to promote common actions in these questions
is also of great value for these purposes. Though it might be considered unneces-
sary, it would be useful to stress whenever possible in international gatherings
that the fulfillment in good faith by every state of the obligations freely assumed
by it, particularly those established in the U.N. Charter, is of great relevance for
an effective implementation of civil and political rights. ‘

With respect to regional co-operation in this field, a periodical éxchange of
experiences through multi-lateral activities such as symposia; seminars and round
tables, or by means of bi-lateral contacts through delegations of members of par-
liaments, jurists, members of the judiciary, university .professsors, etc., would
greatly contribute to a better understanding of common problems, to the search
for their solution as well as to a deeper knowledge about our respective peoples.
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CARIBBEAN CONSTITUTIONAL PROVISIONS
ON HUMAN RIGHTS

ALBERT N.J. MATTHEW

The human rights provisions found in the constitutions of most Caribbean na-
tions do not vary in content to any significant degree but, as might be expected,
the provisions of the constitutions of the Commonwealth Caribbean countries
bear a closer similarity to each other than they do to the constitutions of the
non-Commonwealth Caribbean countries. The constitutions of the Common-
wealth Caribbean countries deal only with what may be referred to as individual-
istic rights. The constitutions of the non-Commonwealth Caribbean countries are
broader and deal additionally with social, cultural, political, and economic mat-
ters. Sometimes they enunciate duties of the individual correlative to those
rights. Sometimes the provisions of the constitutions of the non-Commonwealth
countries are very detailed and elaborate the many matters which are accepted
as governmental functions or responsibilities in the Commonwealth Caribbean
countries.

It is noticeable that the human rights provisions are found at the beginning of
almost all the constitutions, and in a few cases these constitutions begin with pre-
ambular provisions recognising the supremacy of God, or reverence for the Deity,
or invoking the protection of God Omnipotent; where reference to God or the
Deity is omitted, as in the constitution of Haiti, the preamble states that the
people of Haiti inter alia establish a nation which is socially just, economically
free, and politically independent under a democracy adapted to its customs and
traditions.

In the constitutions of all the Commonwealth Caribbean countries, except
that of Trinidad and Tobago, there is an introductory section which precedes the
list of fundamental rights and freedoms and sets out the general theme of what is
to follow. The provision in the Constitution of Antigua for example is as follows:

1. Whereas every person in Antigua is entitled to the fundamental rights and
freedoms of the individual, that is to say, the right, whatever his race, place of
origin, political opinions, colour, creed or sex, but subject to respect for the
rights and freedoms of others and for the public interest, to. each and all of
the following, namely:

*This paper was written from an examination of the Human Rights provisions of the consti-
tutions of Antigua, Barbados, Bermuda, Cuba, Dominica, Dominican Republic, Guyana,
Haiti, Jamaica, Netherlands Antilles, St. Kitts/Nevis/Anguilla, St. Lucia, St. Vincent, Trini-
dad and Tobago, and Venezuela.
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(a) life, liberty, security of the person, the enjoyment of property and the
protection of the law;

(b) freedom of conscience, of expression and of peaceful assembly and associ-
ation; and

(c) respect for his private and family life,

the subsequent provisions of this Chapter shall have effect for the purpose of
affording protection to the aforesaid rights and freedoms, subject to such limi-
tations of that protection as are contained in the provisions, being limitations
designed to ensure that the enjoyment of the said rights and freedoms by any
individual does not prejudice the rights and freedoms of others or the public
interest.

Commenting on a similar provision. Professor S. A. de Smith says, ‘Such a provi-.
sion serves useful purposes: It brings out'the general purport of the guarantees,
lifting them above the austerity of tabulated legalism and may help to spread
awareness of their implications--and indeed, of their existence—among the Com-
munity at large. It might be more appropriately placed in a preamble if the nice-
ties of draftsmanship were 'the only consideration to take into account, but it
stands out more boldly in the main text’.

It is necessary to state that the format of the human rights provisions in the
Constitution of Trinidad and Tobago is different from that of the other Com-
monwealth Caribbean countries. As has been stated above there is no introduc-
tory section similar to section 1 of the Constitution of Antigua. Instead, there is
provided in section 4 of that Constitution a recognition and declaration of rights
and freedoms which have always existed and which will continue to exist in
Trinidad and Tobago. These rights and freedoms are listed in section 4 but, un-
like the constitutions of the other Commonwealth Caribbean countries, the suc-
ceeding provisions of that Constitution do not with that degree of particularity
state in what circumstances will derogations be made to the rights and freedoms,
but are fairly general. Section 4 of the Constitution of Trinidad and Tobago is as
follows:

4. It is hereby recognised and declared that in Trinidad and Tobago there have
existed and shall continue to exist without discrimination by reason of race,
origin, colour, religion or sex, the following fundamental rights and freedoms,
namely:

(a) the right of the individual to life, liberty, security of the person and enjoy-
ment of property and the right not to be deprived thereof except by due
process of law;

(b) the right of the individual to equality before the law and the protection of
the law;

(c) the right of the individual to respect for his private and family life;

(d) the right of the individual to equality of treatment from any public au-
thority in the exercise of any functions;

(e) the right to join political parties and to express political views;

(f) the right of a parent or guardian to provide a school of hJs own choice for
the education of his child or ward;

(g) freedom of movement;
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(h) freedom of conscience and religious belief and observance;
(i) freedom of thought and expression;

() freedom of association and assembly; and

(k) freedom of the press.

It is now necessary to examine the provisions of the constitutions and the dif-
ferent rights and freedoms in closer detail.

Protection of the right to life

We shall begin our examination with the protection of the right to life. Most
of the constitutions provide that no person shall be deprived of his life inten-
tionally, save in the execution of a sentence of the court in respect of a criminal
offence of which he has been convicted. This is followed by another provision
which states circumstances in which a person loses his life and which are not
considered to be intentional deprivation of life. The first provision would exclude
legal execution for murders committed from the protection of the right to life.
This, of course, is a highly controversial matter, and at the time of writing the
press has been-reporting a statement attributed to a committee for the abolition
of the death penalty in Trinidad and Tobago to the effect that the death penalty
is cruel and inhumane. The second provision relates to the circumstances in or-
dinary criminal law where a person who has caused the death of another has a
legal defence, and his act would not be described as murder. Some of the circum-
stances are where such force as is reasonably justifiable resultsin death of another:

(a) for the defence of any person from violence or for the defence of prop-
erty; _

(b) in order to effect a lawful arrest or to prevent the escape of a person law-
fully detained;

(c) for the purpose of suppressing a riot, insurrection or immunity ;

(d) in order lawfully to prevent the commission by that person of a criminal
offence;

or if a person dies as a lawful act of war. The Constitution of Haiti pronounces
on this right in two general provisions at Articles 5 and 25. Article 5 states that
the life and liberty of Haitians are sacred and must be respected by individuals
and by the State. Article 25 states that capital punishment may not be imposed
for any political offence except treason and describes the crime of treason as
taking up arms against the Republic of Haiti, joining avowed enemies of Haiti
and giving them aid and comfort. The Constitution of Cuba, the Dominican Re-
public, and Venezuela all provide against the sanction of the death penalty.
Article 25 of the Cuban Constitution states in the opening sentence that the
death penalty cannot be imposed but the Article goes on to except a number of
instances pertaining to support for ‘the restoration or defence of the tyranny
overthrown on December 31, 1958°. More interesting exceptions are found in
the provision: ‘Also excepted are persons guilty of treason, subversion of the in-
stitutional order, or of espionage in favour of the enemy in time of war with a
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foreign nation; and those guilty of counter-revolutionary crimes designated as
such by law and crimes which harm the national economy or the public Treasury.’

- The Dominican Republic sets out as a standard the inviolability of life and
states that neither the death penalty, torture, nor any other punishment or op-
pressive procedure or penalty that implies loss or diminution of the physical in-
tegrity or health of the individual may be established.

Venezuela states briefly ‘The right to life is inviolable. No law may establish ‘

the death penalty nor any authority carry it out.” (Article 58).

Protection of right to personal liberty

Some of the constitutions refer to this right as protection from arbitrary arrest
or detention. The provisions in most of the constitutions state that persons shall
not be deprived of their personal liberties except as are specified in particular
cases by the authority of law. Some of the cases listed are in consequence of a
person’s unfitness to plead to a criminal charge; in execution of a sentence or
order of the court where he has been convicted or for contempt of the court;
upon reasonable suspicion of his having committed or being about to commit a
criminal offence; in the case of minors, for the purpose of their education or
welfare; for the purpose of preventing the spread of an infectious or contagious
disease; or in the case of a drunkard or drug addict, for the purpose of his care or
treatment or the protection of the community.

Further provisions state. that a person who is arrested or detained should be
informed as soon as reasonably practicable in a language he understands the rea-
sons for his arrest, should be brought without undue delay before a court, should
not be thereafter further held in custody in connection with those proceedings

- or that offence save upon the order of the court, should be entitled to bail.

The Constitutions of Barbados and Jamaica under this head provide addition-
ally that derogations can be made to this right through the instrumentality of
law during a period of public emergency. Additional provisions state that persons
lawfully detained by virtue of law made during emergency periods may request
that their cases be reviewed by independent and impartial tribunals established
by law and presided over by persons appointed by the Chief Justice.

Article 77 of the Constitution of Haiti is along the same lines, providing that
individual liberty shall be guaranteed, but there is the additional provision in
Article 18 that no one may be denied access to the judges whom the Constitution
or the law assigns to him. Article 60 of the Constitution of Venezuela states that
personal liberty and safety are inviolable and consequently goes on to specify
the conditions for arrest or detention.

Article 27 of the Constitution of Cuba states that every arrested person shall
be placed at liberty or delivered to the competent judicial authority within
twenty-four hours following his arrest, and every arrest shall be set aside or con-

verted into imprisonment by a judicial order stating the reasons therefor within

seventy-two hours after the arrested person was placed at the disposition of the
competent judge. Within that same period the interested person shall be notified
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of the decision rendered. Article 8(c) of the Constitution of the Dominican Re-
public has a provision similar to that of Cuba to the effect that every arrest shall
be void or shall become imprisonment within forty-eight hours after the arrested
person has been submitted to the competent judicial authority, and the interested
party must be notified of the ruling handed down in the case within the same
period. Article 3 of the Constitution of the Netherlands Antilles has a general
provision which simply states ‘All those who are within the territory of the
Netherlands Antilles have an equal right to protection of their person and prop-
erty’.

Protection from slavery and forced labour

Some of the constitutions contain a provision for the protection from slavery
and forced labour while others are silent on this. The provision begins by stipu-
lating that no person shall be held in slavery or servitude and follows this by a
provision that no person shall be required to perform forced labour. None of the
words—‘slavery’, servitude’ or ‘forced labour’—is further defined except that we
are informed that for the purposes of the section, ‘forced labour’ does not include
labour required by a sentence of the court, presumably of prisoners, labour re-
quired of persons lawfully detained which is reasonably necessary in the interest
of hygiene or for the maintenance of the place of detention, or labour required
of members of a disciplined force, or labour required during a period of public
emergency which is reasonably justifiable in the circumstances giving rise to the
public emergency. Although the Constitution of Venezuela does not refer to slav-
ery or servitude there is a provision in Article 60 which states that no one may
be the object of forced recruitment nor subjected to military service except for
terms outlined by law.

Protection from inhuman treatment

The constitutions of many of the countries provide that no person shall be
subjected to torture or to inhuman or degrading punishment or other treatment,
but then go on to save the infliction of any punishment or the administration of
any treatment that was lawful immediately before the coming into operation of
the constitution. This provision suffers from the same defect as the previous one
mentioned above in that the matters against which protection may be desirable
are not defined and an onerous burden will presumably be placed on the courts
to determine the content of those rights.

Protection from deprivation of property

Almost all of the constitutions have provisions protecting the property of
persons in the sense that one’s property shall not be compulsorily acquired ex-
cept where there is a law authorising such acquisition and that such law provides
for compensation. within a reasonable time. Different adjectives are used to des-
cribe the compensation in that while some countries require ‘full’ compensation.
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others are satisfied with ‘adequate’ or “fair” compensation. Some of the constitu-
tions require that the provisions of the law shall prescribe the principles on which
and the manner in which compensation is to be determined and given and secures
to any person claiming an interest or right over such property a right of access to

- a court for the purpose of establishing such interest or right, determining the
amount of such compensation to which he is entitled, and enforcing his right to
any such compensation.

Where the provisions of the constitutions do not require that the law provid-
ing for compensation also provides for the right of access to the courts, this right
is given in the constitution itself. Some of the constitutions provide that the
Chief Justice may make rules in reference to practice in respect of the right of
access.

There are a number of matters provided for by law which, although authoris-
ing the taking of possession or acquisition of property, are held not to be in con-
travention of this right. These matters relate to cases where there seems to be
some fault or incapacity on the part of the persons in possession or the holder of
the right or interest. Examples of these are where possession is taken:

(i) in satisfaction of any tax, rate or due;

(if) by way of penalty for breach of the law or forfeiture in consequence of
breach of the law;

(iii) as an'incident of a lease, tenancy, mortgage, charge, bill of sale, pledge
or contract;

(iv) in the execution of judgments or orders of a court in proceedings for
the determination of civil rights or obligations;

(v) in circumstances where it is reasonably necessary so to do because the
property is in a dangerous state or likely to be injurious to the health of
human beings, animals or plants;

(vi) in consequence of any law with respect to the limitation of actions; or
(vii) for so long as may be necessary for the purposes of any examination,
investigation, trial or inquiry, or in the case of land, for the purposes of
the carrying out thereon of work of soil conservation or the conserva-
tion of other natural resources or work relating to agricultural develop-
ment or improvement; or
(viii) in the case of enemy property, or property of a deceased person, a per-
son of unsound mind of a minor, for the purpose of its administration
for the benefit of the persons entitled; property of a person adjudged
insolvent or a body corporate in liquidation, for the purpose of its ad-
ministration for the benefit of the creditors of the insolvent person or
body corporate; or property subject to a trust in accordance with the
provisions of the trust instrument or by order of a court, for the purpose
of giving effect to the trust.

An interesting derogation from this right found in some of the constitutions
is anything contained in or done under the authority of a law which makes pro-




vision for the orderly marketing or production or growth or extraction of any
agricultural or mineral product.

Another exception is in the compulsory acquisition in the public interest of
any property held by a body corporate established by law for public purposes in
which no monies have been invested other than monies provided by Parliament.

A strange provision in a couple of the constitutions states that no person
entitled to compensation shall be prevented from remitting, within a reason-
able time after he has received any amount of that compensation, the whole of
that amount to any country of his choice outside of the country acquiring the
property.

The Constitution of Cuba in Article 24 provides that the confiscation of prop-
erty is prohibited but is authorised for the property of a few classes of persons
such as ‘the Tyrant deposed on December 31, 1958 and of his collaborators’,
natural or juridical persons responsible for crimes committed against the national
economy or the public treasury, those who are enriched or have been enriched
unlawfully under the protection of the public power, and those persons con-
demned for the commission of crimes specified by law as counter-revolutionary.
Further provisions stipulate: ‘No other natural or juridical person can be deprived
of his property except by competent authority and for reason of public benefit
or social or national interest. The law shall regulate the procedure for expropria-
tions and shall establish the manner and form of payment as well as the authority
competent to rule on causes of public utility or social or national interest and
the need for expropriation’, and according to Article 87 ‘The Cuban State recog-
nizes the existence and legitimacy of private property in its broadest concept as
a social function and without other limitations than those which, for reasons of
public necessity-or social interest, are imposed by law’. Another provision states
that large landholdings are proscribed and that the law shall specify the maxi-
mum amount of land that may be owned by any person or entity for each type
of exploitation to which land is devoted. The Dominican Republic similarly has
a provision providing that the gradual elimination of large holdings (latifundios)
as well as the application of land to useful purposes are declared to be of social

_interest,

The Constitution of Haiti in Article 22 guarantees the right of ownership to
citizens. This is an interesting provision, if only because for the first time a dif-
ference is made as to rights and freedoms which apply to all persons and those
which relate peculiarly to citizens, a feature which is particularly noticeable in
the fundamental rights provisions of the Constitution of India. The provision in
the Haitian Constitution continues by stating another unique provision that ‘Ex-
propriation for a legally established purpose may be effected only by advanced
payments, or deposit, in favour of the person entitled thereto of fair compensa-
tion,” Property, the provision continues to state, also entails certain obligations;
its use must be in the public interest and the landowners have obligations to the
community to cultivate, work, and protect their land particularly against erosion,
with penatties for failure to fulfil the obligations prescribed by law. Venezuela
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likewise guarantees the right to own property and provides that the expropriation
of any kind of property may be declared only on the grounds of public benefit
by final judgment and the payment of fair compensation.

Protection for privacy of home and other property

This is a common provision which is sometimes referred to in some constitu-
tions as protection from arbitrary search or entry. The first sub-section states the
basic rule that except with his own consent no person shall be subjected to the
search of his person or his property or the entry by others on his premises, and
the following sub-section stipulates the exceptions to the general rule. The ex-
ceptions as in most of the other rights and freedoms must be contained in or
done under the authority of a law. The matters are held not to be inconsistent
with or in contravention of this protection if they are reasonably required in the
interests of defence, public safety, public order, public morality, or if they are
reasonably required for the purpose of protecting the rights or freedoms of others,
or if they authorise certain officers or agents of government to enter premises in
order to inspect those premises for the purpose of any tax or rate, or if they au-
thorise for the purpose of enforcing the judgment or order of a court the search
of any person or property.

Some of the constitutions would go further to add that the derogations must
be reasonably justifiable in a democratic society.

The constitutions of the non-Commonwealth Caribbean countries all pro-
nounce upon the inviolability of the home and permit entry in accordance with
law, but they do not describe the content of the law.

Provision to secure protection of law

This protection in some of the constitutions deals with the conduct of pro-
ceedings against a person charged with a criminal offence and in some cases pro-
vides for the independence and impartiality of courts authorised to determine
disputes in civil matters. A person charged with a criminal offence shall be af-
forded a fair hearing within a reasonable time by an independent and impartial
court established by law. He shall be presumed innocent until he is proved or has
pleaded guilty. He shall be informed as soon as reasonably practicable in a lan-
guage he understands, and in detail, the nature of the offence charged; he shall
be given adequate time and facilities for the preparation of his defence; he shall
be permitted to defend himself before the court in person or, at his own expense,
by a legal representative of his own choice; he is entitled to cross-examine prose-
cution witnesses and to secure the attendance of his own witnesses and to have
the free assistance of an interpreter if he cannot understand the language used at
the trial of the charge. Further provisions require that a person charged is entitled
to obtain copies of the record of the proceedings against him on payment of a
reasonable fee; that retroactive penal legislation and double jeopardy are pro-
hibited; that a person who has been pardoned may not subsequently be tried for
the same offence; that a person shall not be compelled to give evidence at his
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trial; that court proceedings shall be held in public except where publicity would
prejudice the interests of justice or the welfare of minors or the protection of
the private lives of the persons concemed in the proceedings.

Article 21 of the Constitution of Cuba provides that penal laws shall have ret-
roactive effect when they are favourable to the delinquent. It excludes from this
benefit, in cases where fraud was involved, public officials or employees who
commit crimes in the exercise of their positions and those responsible for elec-
toral crimes and crimes against the individual rights. In cases of crimes committed
in the service of the tyranny overthrown on December 31, 1958, the perpetrators
may be tried in accordance with penal laws promulgated for this purpose. An-
other interesting provision is found in Article 22 which states ‘No other laws shall
have retroactive effect, unless the law itself so specifies for reasons of public
order, or social utility,or national necessity,expressly stated in the law, approved
by a vote of two-thirds of the total number of the Council of Ministers’. Haiti
and Venezuela have provisions on retroactivity similar to that of Cuba. Article
44 of the Venezuela Constitution states ‘No legislative provision shall have retro-
active effect except when it imposes a lesser penalty’.

Protection of freedom of conscience

This freedom takes the form of freedom of thought and more especially of
religion. This includes freedom to manifest and propagate one’s religion or belief,
either alone or in community: with others. Some of the provisions under this
head state that no person attending any place of education shall be required to
take part in or attend any religious ceremony or observance if that ceremony or
observance relates to a religion which is not his own; that religious communities
which establish or maintain places of education should not be prevented from
providing religious instruction for persons of that community; that a person
should not be compelled to take any oath that is contrary to his religious belief.
There is a slight difference in the provisions of some constitutions as far as-the
provision of religious instructions in places of education is concerned in that
some constitutions recognise the right to do so whether or not the religious com-
munity is in receipt of a government subsidy or other form of financial assistance,
whereas other constitutions recognise the right to provide religious instructions
in the course of education only where the religious community wholly maintains
the places of education. ,

Derogations from this freedom are allowed under the authority of law in the
interests of defence, public safety, public.order, public morality or public health;
for the purpose of protecting the rights and freedoms of other persons, including
the right to observe and practice any religion without the unsolicited interven-
tion of members of any other religion; or for the purpose of regulating educa-
tional institutions in the interests of the persons who receive or may receive
instructions in them. Here again the non-Commonwealth Caribbean constitutions
simply state the general freedom without illustrating the circumstances in which
derogations are permissible.

108



Protection of freedom of expression

~ This crucial freedom includes freedom to hold opinions without interference,
freedom to receive ideas and information without interference, freedom to com-
municate ideas and information without interference, and freedom from inter-
ference with correspondence. Derogations are permissible under the authority of
law in the interests of defence, public safety, public order, public morality, or
public health, or for the purpose of protecting the reputations, rights and free-
doms of other persons, preventing the disclosure of information received in con-
fidence, or for the purpose of imposing restrictions upon public officers.

Protection of freedom of assembly and association

This is another fairly common provision in the constitutions which protects
the rights of persons to assemble freely and associate with other persons and in
particular to form or belong to trade unions.or other associations for the protec-
tion of their interests. The constitutions of Barbados, Cuba, Guyana, Haiti, and
Trinidad and Tobago specifically mention the right to form or belong to political
parties, and Haiti mentions the right to form co-operatives. Following the familiar
format, some of the constitutions then proceed to give the instances where dero-
gations are made to this freedom. First of all, and again as usual, the derogation
must be contained in or done under the authority of law and it must be reason-
ably required in the interest of defence, public safety, public order, public mo-
rality, or public health, or where it is reasonably required for the protection of
the rights and freedoms of other persons, or where restrictions are imposed upon
public officers.

Protection of freedom of movement

This freedom permits a person to move freely through the particular country,
to reside in any part of the country, and to enter and leave the country;it also
provides immunity from expulsion. It is connected to the right to personal lib-
erty so that if a person is lawfully detained, it follows his right to freedom of
moveiment must of necessity be affected. Derogations are made from this free-
dom by authority of law when the imposition of restrictions on movement of
persons are in the interests of defence, public safety, public order, public moral-
ity, or public health; or where restrictions are imposed by order of a court in
respect.of persons found guilty of crimes or where such persons are required to
stand trial at a later date; or where restrictions are imposed on the acquisition or
use of land or property; or where there are restrictions upon movement or resi-
dence of public officers; or for the imposition or restriction of persons who are
not citizens of, or do not belong to, the particular country.

It is to be noted that in the protection of this freedom there is different treat-
ment of citizens and other persons. Guyana adds to the words ‘reasonably re-
quired in the interest of defence, public safety or public order’ the words ‘or for
the purpose of preventing the subversion of democratic institutions in Guyana’.
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Some of the constitutions provide a procedure when persons have been detained
in the interests of defence, public safety, public order, public morality, or public
health. A person who is thus detained may request at any time during the period
-of his restriction, and not earlier than three months (in a couple of cases six
months) after he last made such a request, that his case be reviewed by an in-
dependent and impartial tribunal established by law and presided over by a
person appointed by the Chief Justice from among persons entitled to be ad-
mitted to practice as barristers or solicitors. The tribunal is empowered to make
recommendations concerning the necessity or expediency of continuing the
: restriction to the authority by whom it was ordered, but the virtue of this pro-
ik vision seems to be minimized by the words ‘but, unless it is otherwise provided
by law, that authority shall not be obliged to act in accordance with any such
recommendation’.

‘ Protection from discrimination on grounds of race, place of origin,
i political opinions, colour, or creed

L In most of the constitutions the protection afforded is against any discrimina-
‘ B tory law or discriminatory action by public officers. Excepted from this protec-
s tion are provisions for the appropriation of public revenues or other public
i \‘ | funds; or where the provision relates to the personal law of persons of a particu-
“‘ \ lar description; or where the restrictions are reasonably justifiable in a democratic
society; or where the restriction relates to persons who are not citizens of, or do
N not belong to, the particular country,
! \; ;\\ ;‘i i Also excepted from this protection are measures relating to qualifications for
\ \\ \ persons appointed to the public service or to the exercise of any discretion—
i relating to the conduct or discontinuance of civil or criminal proceedings in any
QH_; "‘ court of law—that is vested in any person by or under the constitution or any
i \\ j other law. Article 7 of the Constitution of the Netherlands Antilles is more
pointed in the difference of treatment between citizens and aliens. It states

or appointed to any public function and has the right to vote in accord-

‘ ance with the provisions of the [relative] federal ordinance.

| 'g (2) No foreigner may be elected or appointed [to a public function] nor is
‘ i he entitled to vote. This provision may be deviated from by federal ordi-

\ nance with respect to the appointment of certain functions,

il “’\ (1) Every Netherlander, without distinction of citizenship, may be elected

]wl Cuba has a similar provision. Article 39 states ‘Only Cuban citizens may exer-
‘ i‘lf cise public functions that involve jurisdiction’. '
The Constitution of Venezuela reserves political rights to Venezuelans..

Derogation by Parliament from certain of the fundamental rights and free-

M doms, namely, the right to personal liberty and protection from discrimination,
il \ \‘ is permissible during a period of public emergency, but the measures must be
\ ‘ I i reasonably justifiable for the purpose of dealing with the situation that exists
} ‘\ I B during that period of emergency. ‘Period of public emergency’ means one during
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which the particular State is engaged in war or where there is in force a Procla-
mation by the Governor or Governor-General declaring that a state of public
emergency exists; or there is in force a resolution of Parliament declaring that
~ democratic institutions in the country are threatened by subversion. Provision is
made for procedures to be observed with respect to persons detained under such
emergency powers. Such a person must as soon as reasonably practicable after
detention and in any case not more than seven days (in some cases five days) be
furnished with a statement in writing, in a language that he understands, specify-
ing in detail the grounds upon which he is detained; not more than fourteen
days after the commencement of his detention a notification shall be published
in the Official Gazette concerning his detention;not more than one month after
the commencement of his detention and thereafter at intervals of not more than
six months (in some cases three months) his case shall be reviewed by an inde-
pendent and impartial tribunal established by law and presided over by a person
appointed by the Chief Justice from among persons entitled to practice as bar-
risters or solicitors; he shall be afforded reasonable facilities to consult a legal
representative of his own choice to represent him before the tribunal; he shall be
permitted to appear in person or by a legal representative of his own choice. The
‘effect of this provision, as in the case of the protection of freedom of movement,
is similarly watered down because although on review the tribunal may make
recommendations to the authority responsible for the detention, the authority .
shall not be obliged, unless it is otherwise provided by law, to act in accordance
with such recommendation.

Another common provision in some of the constitutions which affect in some
measure the prominence of fundamental rights and freedoms is the saving of
existing laws from their inconsistency or contravention of the fundamental

rights provisions. Subsection (8) of Section 26 of the Constitution of Jamaica
states:

(8) Nothing contained in any law in force immediately before the appointed
day shall be held to be inconsistent with any of the provisions of this
Chapter; and nothing done under the authority of any such law shall be
held to be done in contravention of these provisions, -

Another interesting provision is found in the Constitution of Trinidad and
Tobago which excepts certain legislation from the protection of the rights and
freedoms which are recognised and declared in section 4 of that Constitution.
Section 13 of the Trinidad and Tobago Constitution is as follows:

13 (1) An Act to which this section applies may expressly declare that it shall
have effect even though inconsistent with sections 4 and 5 and, if any
such Act so declare, it shall have effect accordingly unless the Act is
shown not to be reasonably justifiable in a society that has a proper
respect for the rights and freedoms of the individuals.

One might ask of what use are fundamental rights unless they can be enforced
as justiciable issues. The constitutions of Cuba, Haiti, Netherlands Antilles, and
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Venezuela all recognise the right of the individual to petition, and Cuba goes as
far as to specify the period of fifty-five days in which petitions to the authorities
must be attended to and decided, with notice of the decision made. Most of the
other constitutions have a provision on enforcement of protective provisions.
Unlike Section 32 of the Constitution of India, these constitutions do not grant
any constitutional rights to named remedies for the protection of fundamental
rights and freedoms, but they authorise any person who alleges that any of the
provisions of the chapter on fundamental rights has been, is being, or is likely to
be contravened in relation to him (or, in the case of a person who is detained, if
any other person alleges such a contravention in relation to the detained person)
to apply to the High Court for redress and for that purpose the High Court is
clothed with original jurisdiction in such a matter. Where a question as to the
contravention of any of the fundamental rights and freedoms arises in an inferior
court, the person presiding in that court may, and shall, if any party to the pro-
ceedings so request, refer the question to the Hight Court unless, in his opinion,
the raising of the question is merely frivolous or vexatious. Article 49 of the
Venezuelan Constitution states: ‘The courts shall protect any inhabitant of the
Republic in the enjoyment and exercise of the rights and guarantees established
in this Constitution, in conformity with law’. Cuba also has an interesting pro-
vision on this topic. Article 40 states in part ‘The right of action to prosecute
infractions of this Title is public, without surety or formality of any kind, and
by mere denunciation.’

Article 40 of the Constitution of Cuba seeks to nullify one of the criticisms
made against the inclusion of Fundamental Rights in a constitution—that im-
portant aspects of freedom that are not constitutionally guaranteed may enjoy
less respect than those formally enumerated in accordance with the principle
expressio unius est exclusio alterius. Article 40 continues: ‘The enumeration of
rights guaranteed in this Title does not exclude others that this Fundamental
Law establishes, or others of an analogous nature or that are derived from the
principle of the sovereignty of the people and from a republican form of govern-
ment.” Venezuela also has a similar provision: ‘The enunciation of rights and
guarantees contained in this Constitution must not be construed as a denial of
others which, being inherent in the human person, are not expressly mentioned
herein. The lack of a law regulating these rights does not impair the exercise
thereof.’

If fundamental rights and freedoms are to be efficacious then there should be
a mechanism which prohibits their easy repeal, and in most of the constitutions
there is a degree of entrenchment requiring a more difficult means of their
amendment than the amendment of the ordinary laws of the land. Various
methods are used in the constitutions of the Caribbean countries. In some
countries all that is required is a special majority of the votes cast by the mem-
bers of a uni-cameral or bi-cameral Parliament. The special majority is in most

" cases two-thirds. In other countries there is the requirement of a special majority

as well as a period of delay between the introduction of the bill for amendment
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and the debate, and in Jamaica there is a further moratorium between the con-
clusion of the debate and the passing of the bill in the House of Representatives,
The period of delay is usually 90 days or three months, In Venezuela, in certain
instances, there is a requirement of a simple majority of votes of the chambers,
followed by referendum. In the Associated States there is a requirement of a spe-
cial majority of two-thirds in Parliament, a moratorium of 90 days, and referen-
dum in which two-thirds of the votes cast must be obtained. Guyana does not re-
quire a special majority of votes of the National Assembly nor of the referendum,

As has been stated earlier, the constitutions of the Commonwealth Caribbean
countries do not say much about social, political, economic, or cultural rights;
neither do they refer to the duties of individuals, The non-Commonwealth Carib-
bean constitutions have very detailed provisions on those matters. The social
rights relate to the rights to the protection of health; protection of family, mo-
therhood, marriage, childhood, and youth; the right to education and the duty
of the State to maintain schools; the right to social security, including care of
the poor and freedom to private and church charity; the right to work and to
obtain for such work adequate wages, holidays, and to form unions for the pro-
tection of workers,

The political rights relate to the rights of citizens. Article 6 of the Constitution
of Haiti states, ‘The aggregate of civil and political rights constitutes citizenship’.
It is the right of citizens to vote and to be eligible for election. Article 10 of the
Constitution of Venezuela states ‘Voting is a right and public function. Its exer-
cise shall be compulsory, within the limits and conditions established by law.
The constitutions of Cuba, Haiti, and Venezuela all recognise the right of asylum
for political refugees, and Article 37 of the Constitution of Haiti states, ‘Extra-
dition in political matters shall not be permitted’.

The Constitution of Venezuela has elaborated a number of articles relating to
economic rights dealing with the freedom of all persons to engage in lucrative
activities of their choice, the prohibition of monopolies, and the protection of
private initiative by the State, and the constitutions of the Netherlands Antilles,
Cuba, and Venezuela all pronounce upon the State’s responsibility to promote
culture in all of its manifestations.

The social, political, economic,and cultural rights described above are in broad
general terms and resemble the non-enforceable provisions of the Indian Consti-
tution referred to as the directive principles of state policy.

. Correlative to the rights are a number of duties required of citizens and for-
eigners in the non-Commonwealth Caribbean constitutions, According to Article
9 of the Constitution of Cuba:

Every Cuban is obligated

(a) to serve his country with arms in these cases and in the manner established
by law;

(b) to contribute to the public expenditure in the manner and amount pro-
vided by law.
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The Venezuelan Constitution makes military service corapulsory and says it
i shall be rendered without distinction as to class or social condition. It also stipu-
I lates that ‘Labour is a duty of every person fit to perform it’,

L In the Dominican Republic it is a duty of ail persons who inhabit the territory
to attend the educational institwtions of the nation in order to acquire, at least,
an elementary éducation, and another duty requires every foreigner to refraim
from participating in political activities within the territory.
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EXTRACTS 'FROM CONSTITUTION OF
THE REPUBLIC OF SURINAME

PREAMBLE

WE, THE PEOPLE OF SURINAME,
THROUGH OUR REPRESENTATIVES
ASSEMBLED IN PARLIAMENT

considering that all citizens are equal before the law without distinction of
race, sex, religion, ideology or political convictions,

firmly believing in our duty to respect and safeguard the fundamental hu-
man rights and freedoms,

inspired by the ideals of freedom, tolerance, democracy and progress for
our nation,
firmly resolved to live and work in peace and friendship with one another

and other peoples in the world on the basis of freedom, equality, brother-
hood and human solidarity,

SOLEMNLY DECLARE THAT WE BESTOW UPON OURSELVES THE FOLLOWING
CONSTITUTION:

1975 No. 2
CONSTITUTION OF THE REPUBLIC OF SURINAME

CHAPTER I
BASIC RIGHTS

Article 1
1. Everyone in Suriname shall be deemed a person before the law and shall have
" equal rights to the protection of his person and property.
2. No-one shall be advantaged or disadvantaged on account of race, sex, religion,
ideology or political conviction,

Article 2
1. The law shall determine who is a Suriname national.
2. All Suriname nationals shall be allowed entry into Suriname. They may not
be expelled.
3. They may move and stay freely in Suriname save for the restrictions regulated
by law.
4. The law shall regulate the admission and expulsion of aliens.
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5. The law shall lay down regulations for the extradition of aliens.
6. Extradition may take place only by treaty.

Article 3
1. All Suriname nationals shall be equally eligible for appointment to public
service.
2. The law shall lay down the public offices to which aliens may be appointed.
Article 4

1. Everyone shall have the right to submit requests in writing to the appropriate
authority and shall be entitled to reasonable treatment of such requests.
2. The law shall regulate the procedure for the treatment of requests submitted

to Parliament.
Article 5

1. Everyone shall have the right to freedom of religion and ideology. This right
shall include freedom to change one’s religion, beliefs and ideology as well as
freedom to profess one’s religion or ideology, either singly or with others, in
public or in private, through worship, the teaching of the said religion or ideol-
ogy, the practical application thereof, and the preservation of prayers and pre-
cepts, subject to everyone’s responsibility under the law.
2. The law can, in the interests of public order, morality and health, lay down
restrictions on the exercise of this right.
3. Equalprotection shall be accorded to all religions and ideological communities.
Article 6

Education shall be provided free, subject to supervision by the authorities
and, in so far as forms of education indicated by the law are concerned, to inves-
tigation regarding the competence, health and moral character of the teachers,
both to be regulated by law. The law may, in connexion with the provision of
 education, law down regulations for the safeguarding of health.

Article 7

1. Everyone shall have the right freely to express his opinion and to receive and
provide information, subject to his responsibility under the law. The law may
impose restrictions in the interests of public order, morality and health.
2. Preventive censorship shall be prohibited, save for preliminary inspection of

film. performances.
3. The freedom of the press shall be recognized, subject to the responsibility of

everyone under the law.
4. The granting of radio and television permits shall be regulated by law, due

account being taken of the importance of a diversified broadcasting service.
Article 8 ’

1. The right of assembly, demonstration and uniting, including the right of per-
sons to establish and join trade unions to defend their interests, shall be recog-
nized. The exercise of this right may in the interests of public order, morality
and health, be subject to regulations and restrictions by law.
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2. The right to strike is recognized, subject to restrictions deriving from the law.
Article 9
Anyone whose rights are infringed shall be entitled to a fair and public exam-
ination of his complaint within a reasonable period of time by an independent
and impartial judge.
Article 10
No-one can be denied, against his will, the judge he is entitled to by law,
No person may be withdrawn against his will from the judge whom the law
assigns to him.
Article 11
1. Everyone may be defended in court.
2. The law shall lay down regulations governing the granting of legal aid to less
well-to-do persons.
Article 12

1. Everyone shall have the right to personal freedom and security. No-one may
be deprived of his freedom save in such cases as are provided for by law and in
any other manner than that provided for by the law.

2. Anyone deprived of his freedom otherwise than by judicial order shall have
the right to request the judge to be set free. He shall, in such a case, be heard
by the judge within a period of time to be determined by the law. The judge
shall order his immediate release if he considers the deprivation of freedom to
be unjust.

3. Anyone unlawfully deprived of his freedom shall have the right to compen-
sation.,
Article 13
The civil death or the forfeiture of all the property of a condemned person
may not be imposed as a penalty or as consequence of a penalty.
Article 14

1. Everyone has the right to respect of his private and family life, subject to
the restrictions to be laid down by the law.

2. No-one’s dwelling may be entered against his will save by order of an author-
ity that is declared competent by the law to give such an order and with due re-
gard for the procedures laid down by the law.,

3. The secrecy of letters, the telephone and telegraph shall be inviolable, save in
the cases laid down by law by virtue of an order issued by an authority declared

competent by law.
’ Article 15

1. Everyone has the right to the undisturbed enjoyment of his property, save
for the restrictions arising out of the law.

2. Expropriation may take place only in the public interest in accordance with
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regulations provided by law and against previously assured compensation.

3. Compensation need not be assured previously when in an emergency expro-
priation is required forthwith.

4. In the cases stipulated by law or by virtue of the law, the right to compensa-
tion shall apply where the property is destroyed or rendered unusable, or the ex-
ercise of the right to the property is restricted by the competent authority in the
public interest,

Article 16

1. It shall be the concern of the Government that everyone is able to receive an
education and instruction directed to the full development of the human person-
ality and that everyoneis able to participate in cultural life and enjoy the benefits
of scientific progress. :
2. The above paragraph shall in no way prejudice the right of parents to ensure
that their children receive such education and instruction as are in accordance
with their religious or ideological beliefs.

Article 17

The Government shall concern itself with the social security of the popula-
tion, the availability of adequate opportunities for work with guarantees of free-
dom and justice, the participation of everyone in economic progress, and the
adoption of social provisions for those who, as a result of circumstances beyond
their control, cannot provide for their subsistence.

Article 18
The competence to restrict a basic human right may be exercised only in so

far as such restriction is necessary in a democratic community and does not affect
the principle of that right.
Article 19

None of the provisions of this Chapter may be interpreted as comprising the
right for any persons or groups, even if they are engaged in the exercise of an
official function, to display any activity or to perform any acts aimed at the sup-
pression of the rights and freedoms granted under the Constitution or to restrict
the said rights and freedoms more than as provided by the Constitution.
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RELATIONSHIP BETWEEN U.N. AND REGIONAL
HUMAN RIGHTS ORGANISATIONS

SIEGFRIED E. WERNERS

Introduction

The fact that the United Nations came into being amidst tremendous viola-
tions of human rights, that had led, inter alia, to the genocide of millions of hu-
man beings, has undoubtedly contributed to the emphasis on human rights in
the preamble and in many articles of the United Nations Charter.!

From the early days of the United Nations it was considered a necessity that
a bill of human rights with a wide frame of reference that would give a broad
dimension to the Charter of the United Nations should come into being.

Thought was given to an international bill of human rights that should consist
of a declaration and a convention (covenant) to which measures of implementa-
tion should be added. The first step in this direction was made when the Univer-
sal Declaration of Human Rights was adopted by the General Assembly on 10th
December 1948. Although this Declaration was of a high moral standing, it did
not contain the machinery for implementation to make it legally operative.

The Declaration had more the nature of an authoritative guide for the inter-
pretation of the provisions of the Charter of the United Nations which were con-
cerned with human rights. It would therefore stand to reason that after 10th
December 1948 both the Commission on Human Rights, as a vital part of the
Economic and Social Council, and the General Assembly as a main deliberative
body of the United Nations devoted much time to an adequate implementation
of the human rights provisions of the Charter,

The outcome of the numerous discussions on this topic was the adoption by
the General Assembly on 16th December 1966 of a Covenant on Economic, So-
cial and Cultural Rights and one on Civil and Political Rights, together with a
related Optional Protocol. These covenants and protocol were designed to become
legally binding upon States after ratification, with the overall requirement that
they should become operative after thirty-five ratifications or, in the case of the
optional protocol, ten ratifications, In 1976 this number was reached and since
then two world-wide legally binding covenants on human rights were added to
the existing instruments in this field.

A look at the picture of the legally binding instruments on human rights be-
fore 1976 shows that the European Convention on Human Rights, which was

1. Articles 1,13, 55, 56,62, 68, and 76.
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signed in Rome on 4th November 1950 and entered into force on 3rd September
1953, was the forerunner in this field. One of the principal organs of the Euro-
pean Convention is the European Commission of Human Rights, which considers
in the first instance the complaints concerning violations of the rights mentioned
in the Convention.

Also, individuals and groups of persons claiming to be victims of violations
have locus standi before the Commission when the party concerned to the Con-
vention has recognized the competence of the Commission to receive these peti-
tions. When the State concerned has made a declaration concerning recognition
of the European Court of Human Rights, the Court has compulsory jurisdiction
regarding the appropriate matters that are referred to it.

Specialized Conventions on a World-Wide Scale

On the world-wide scale the Convention on the Elimination of All Forms of
Racial Discrimination preceded the above-mentioned covenants that entered
into force in 1976. This was due to the fact that the Covenant on Economic, So-
cial and Cultural Rights and on Civil and Political Rights remained for many
years under consideration before they came to birth.

In the late fifties and sixties it had almost become an annual ntual in the
United Nations that the draft covenants were discussed in the General Assembly.
These draft covenants were on the agenda of the General Assembly for twelve
years before they were adopted.

In the meantime, the criminal aspects of apartheid and other forms of racial
discrimination became more and more obvious. These particular infringements
of human rights spurred the General Assembly to adopt at its eighteenth session
a resolution expressing the desire for the preparation of a declaration and a con-
vention on the elimination of all forms of racial discrimination. This resolution
was adopted on 7th December 1962 and at the next General Assembly a declara-
tion was approved, which paved the way for a legally binding convention in this
field.

The Convention was adopted by the General Assembly on 21st December
1965 and on that occasion the then President of the General Assembly expressed
the feelings of the members of that august body by stating that ‘States Members
of the United Nations attach special importance to the fight against racial dis-
crimination, thus stressing one of the most crucial and urgent problems that has
risen in the matter of protecting fundamental human rights’. The International
Convention on the Elimination of All Forms of Racial Discrimination entered
into force on 4th January 1969, the thirtieth day after the twenty-seventh in-
strument of ratification had been deposited with the Secretary-General of the
United Nations,?

The States Parties to the Convention undertake, among other things, to guar-
antee equality before the law in the enjoyment of human rights, notably the

2. General Assembly, Official Records, 1408th meeting, 21st December 1965, p. 22,
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right of everyone to equal justice, the right to security of person and protection
by the State against violence or bodily harm.,

It is interesting to note in this respect that in accordance with Article 7 of
this Convention the 95 States Parties which have so far ratified the Convention
are also obliged to adopt immediate and effective measures, particularly in the
fields of teaching, education, culture, and information, with a view to combatting
prejudices which lead to racial discrimination and to promoting understanding,
tolerance, and friendship among nations and racial or ethnic groups.

The Committee on the Elimination of Racial Discrimination, which is estab-
lished under Article 8 of the Convention, is composed of 18 experts, serving in
their personal capacity to ensure the objectivity of the examination of the reports
that are submitted to the Secretary-General of the United Nations by the States
Parties to the Convention. In accordance with a practice initiated at the sixth
session of the Committee in 1972, the representatives of the States Parties were
given the opportunity to answer questions put to them by the Committee and to
furnish it with additional information concerning the implementation of the
Convention in their respective countries. 5

Furthermore, there is another procedure in this Conventjon when'a State Party
considers that another State Party is not giving effect to the provisions of the
Convention. In that case the Committee shall transmit the communication to the
State Party concerned. Within three months the receiving State shall submlt to
the Committee written explanations or statements clarifying the matter and the
remedy, if any, that may have been adopted by that State. If the matter is not
adjusted to the satisfaction of the parties within six months after the receipt by
the receiving State of the initial communication, either State shall have the right
to refer the case again to the Committee and also to the other State.

The Convention also contains in Article 14 a procedure for considering com-
plaints (‘communications’) from individual or group victims, but this procedure
has not yet come into force for want of its adoption by the necessary ten State
Parties.,

The quick response of the members of the General Assembly in adopting a
legally binding convention in the field of racial discrimination, compared with
the slow process that has preceded the adoption of both the covenants on human
rights, shows clearly that specialized conventions on human rights are more read-
ily acceptable in the international community than covenants of a more general
nature.

Other specialized conventlons on human rights that had preceded the Conven-
tion on the Elimination of All Forms of Racial Discrimination were the conven-
tions on genocide, statelessness, refugees, slavery, and also the instruments that
came into being under the auspices of the specialized agencies of the United Na-
tions, i.e., the International Labour Organization (ILO) and the United Nations
Educational, Social and Cultural Organization (UNESCO).
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Regional Conventions

Apart from the fact that actions on human rights related to special cases or
specific issues are more likely to become legally binding instruments, it is also
evident in international life that governments tend to adhere more to actions of
their neighbours and friends in the region, who share similar traditions and back-
grounds, than to representations from the other side of the ocean.

Surinam and other countries in the same situation, which were parties to the
European Convention on Human Rights under the Colonial Application Clause,
ceased to be members on achieving independence. Article 63 of the Buropean
Convention on Human Rights had provided that any contracting party may at
any time extend the application of the Convention to overseas territories for.
whose international relations they were responsible.

It goes without saying that Surinam and the above-mentioned ex-colonies in
the Caribbean have more affinity with each other than with the European coun-
tries with which they were bound by historical ties, It would therefore have been
preferable that the countries to which the European Convention on Human
Rights was extended could fall back on a legal instrument in their own region,
which could fill the gap that came into existence after independence, The Inter-
American Convention on Human Rights that was created for this region is not
yet a legally binding instrument, and there are no signs which suggest that this
would be the case in the near future.

Be that as it may, there is an Inter-American Convention on Human Rights,
which was adopted at a special conference of the Organization of American
States (OAS) in San José, Costa Rica in November 1969, Several members of the
OAS have signed the Inter-American Convention on Human Rights, known as
the Pact of San José, but since 1969 little progress has been made in the number
of ratifications that would bring the convention to life.

At the seventh regular session of the OAS (St. George’s, Grenada, June 1977)
a proposal was put forward by the representative of Costa Rica to convene a spe-
cial conference of the Organization in order to discuss a proposal concerning the
reduction of the required ratifications. The opposition to this proposal urged the
delegation of Costa Rica to withdraw its proposal. It is interesting to note in this
respect that up to now only Costa Rica and Colombia have ratified the Inter-
American Convention on Human Rights.

In the absence of legally binding international conventions in the region, the
Inter-American Commission on Human Rights was established in 1959 to pro-
mote respect for human rights by preparing studies and recommendations and
also to serve the OAS as an advisory body. The Commission, which was estab-
lished by a resolution of the Qrganization, is now treaty-based.

Although the Commission has no judicial powers, it has made a substantial
contribution in examining communications on alleged infringements of human
rights. When the Commission deems it appropriate, it makes recommendations
to the accused governments, with the object of bringing about more effective
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observance of fundamental human rights. The Commission’s only sanctioning
power so far has been the publication of information concerning violations of
human rights in a given country.

In the period that the Inter-American Convention on Human Rights was tak-
ing shape, both the International Covenant on Economic, Social and Cultural
Rights and the International Covenant on Civil and Political Rights along with
the Optional Protocol to the International Covenant on Civil and Political Rights
were adopted by the General Assembly of the United Nations. The Council of
the Organization of American States decided therefore to consult its members
regarding the question whether the proposed Inter-American Convention could
co-exist with the world-wide covenants that were adopted by the General Assem-
bly. The members were asked whether the governments of the American States
wished to establish a single universal system of regulation of human rights, or
whether they contemplated the possibility of the co-existence and coordination
of the world-wide and regional conventions on the same rights.3

Only Argentina and Brazil did not consider it advisable to continue studies
for preparing an Inter-American Convention on Human Rights, since they con-
sidered that international agreements already adopted on that matter represent
a universally applicable and concrete set of standards on human rights. The other
members of the Organization of American States were of the opinion that world-
wide instruments, adopted by the General Assembly of the United Nations,
should not be an obstacle to further study and preparation of Inter-American
Conventions on this subject.

As regards the implementation machinery, the coming into force of the hu-
man rights Covenant on Civil and Political Rights, together with the related pro-
tocol, brought also to life a new Human Rights Committee on a world-wide level.
The Committee is empowered to consider reports or measures related to the
human rights that are recognized in the Covenant.

Under the Optional Protocol to the International Covenant on Civil and Polit-
ical Rights, 16 States have recognized the competence of the Committee to con-

sider communications from individuals in their countries alleging that their

human rights have been violated.* The power of the Committee to consider such
communications has already come into force as more than the necessary 10 dec-
larations have been made accepting its authority régarding this matter.

3. See OAS Doc. OEA/sec. G/IV/c-i-787, Rev. 3.

4. The Human Rights Committee, established under the International Covenant on Civil
and Political Rights, will hold its second session in Geneva from 11 to 31 August 1977. The
first session of this Committee was held in March and April 1977 and was for a large part de-
voted to organizational matters, including the adoption of provisional rules of procedure.

The following 44 states have ratified or adhered to the Covenant: Barbados, Bulgaria,
Byelorussia, Canada, Chile, Colombia, Costa Rica, Cyprus, Czechoslovakia, Denmark, Ecua-
dor, Finland, German Democratie Republic, Federal Republic of Germany, Guyana, Hun-
gary, Iran, Iraq, Jamaica, Jordan, Kenya, Lebanon, Libya, Madagascar, Mali, Mauritius,
Mongolia, Norway, Panama, Poland, Romania, Rwanda, Spain, Surinam, Sweden, Syria,
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In Article 44 of the Covenant on Civil and Political Rights it is clearly stated
that the provisions for the implementation of the present covenant shall not pre-
vent the parties from having recourse to other procedures for settling a dispute
in accordance with general or special international agreements in force between
them. Furthermore, neither the International Covenant on Civil and Political
Rights and its Optional Protocol, nor the International Covenant on Economic,
Social and Cultural Rights prohibit or rule out in any provision the possibility of
concluding regional conventions on the same subject.

The coherence of the provisions in the various human rights conventions dis-
cussed in this paper find, inter alia, expression in the articles of a general nature,
Article 1 of the American Convention on Human Rights states explicitly that the
State Parties to this Convention undertake to ensure to all persons subject to
their jurisdiction the free and full exercise of the recognized human rights, with-
out any discrimination for reasons of race, colour, sex, origin, economic status,
birth, or any other social condition.

These assertions are similar to the provisions of Article 2 of the International
Covenant on Civil and Political Rights and of Article 14 of the European Con-
vention on Human Rights.

But this sumlanty is not always the case in the regional and the world-wide

" convention. Factors of a cultural, religious and, in a mote broad sénse, of a polit-

ical nature also have a bearing on the legal norms that are put forward in the
human rights conventions.

Take, for éxample, the articles that are concerned with the inherent right of
every human being to life. In Article 6 of the International Covenant on Civil
and Political Rights it is explicitly stated that no one shall be arbitrarily deprived
of his life. Sentence of death may be imposed only for the most serious crimes
and can only be carried out pursuant to a final judgment rendered by a com-
petent court.

The Inter-A_IheriCan Convention on Human Rights goes into more detail when
it states that the death penalty shall not be re-established in statés that have
abolished it. With this Article, the American Convention on Human Rights
makes clear that its sympathy. is not on the side of the death penalty, however
serious the crimes which are committed by the offenders.

It is worthy of note that the death penalty is still a part of the law in several
countries in the Caribbean. In July of this year the Parliament of Surinam ap-
proved a law abolishing the death penalty. Since the twenties the government of
Surinam had not applied capital punishment.

The Inter-American Convention. also indicates some shght differences with

Tunisia, Ukraine, USSR, United Kingdom, United Republic of Tanzania, Uruguay, Yugo-
slavia, and Zaire.

Up to now the following 16 States have accepted the provisions of the Optional Protocol:
Barbados, Canada, Colombia, Costa Rica, Denmark, Ecuador, Finland, Jamaica, Madagascar,
Mauritius, Norway, Panama, Surinam, Sweden, Uruguay, and Zaire,
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the other instruments in this field as regards the right to life. In the first part of
Article 4 of this Convention it is clearly stated that the right to life shall be pro-
tected by law and, in general, from the moment of conception. Neither the In-
ternational Convention on Civil and Political Rights nor the European Convention
on Human Rights has a similar provision concerning the moment of conception.
It is clear that dogmas of a religious nature have had a strong impact on the above-
mentioned provision in the American Convention on Human Rights.

It would seem to be preferable that on so sensitive a question, the citizens of
the countries concerned should be allowed to choose for themselves among com-
peting theories of life, and that for an answer to this question government guid-
ance is superfluous. Well known is the ruling of thé Supreme Court of one of the
members of the Organization of American States in this important matter. In
1973 the Supreme Court of the United States of America ruled that, at least dur-
ing early pregnancy, the abortion decision belongs to the woman involved.

In many cases the regional provisions will have a complementary character.
For example, the Optional Protocol to the International Covenant on Civil and
Political Rights has established a procedure by which the states recognize the
competence of the Human Rights Committee to receive and consider claims
from individuals. Both the European Convention on Human Rights and the draft
Inter-American Convention on Human Rights establish a much more detailed,
complete and effective institutional systém consisting of two main organs, a
commission and a court.

On the other hand, one can also think of a regional system with a strong pro-
motional and protecting character, but less ngld than an instrument with a judi-
cial commission and a court.

Concluding Remarks

In conclusion it can be stated that protécting measures concerning human
rights can co-exist at the world-wide, the regional, the sub-regional, and the
domestic level, thereby taking into account the provision of the exhaustion of
local remedies.

It has to be clear, however, that the protecting measures at the different levels
can only function well when they perform their tasks in close contact with each
other.

In this context the Caribbean sub-region can make an important contribu-
tion in the Inter-American region by making proposals that can bring the Inter-
American Convention on Human Rights to life, either by remodelling this
Convention or by ratifying it as it stands.

As has already been stated, the Convention is ratified by only two members
of the OAS, among whom there was no Caribbean country. Furthermore, it has
often been stated, sometimes in government circles, that a line has to be drawn
between the developed and the developing countries with regard to the protec-
tion of human rights. In this view, basic human needs, like food, housing, etc.
are so crucial and primary that the other rights have to wait until these needs are
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‘ fulfilled. T do not support this view. It seems to me that both in the developed
P and the developing countries a balance has to be drawn between the economic,
social, cultural, civil, and political rights, on the understanding that in the devel-

oping countries emphasis has to be placed on the economic rights of the individual,

|
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SUMMARY OF DISCUSSION
COMMITTEE II-CIVIL AND POLITICAL RIGHTS

Chairman: Mr. Justice Edwin Watkins
Rapporteur: Mr. Kendal Isaacs

Members of the Committee elected to reverse the sequence of discussion set
out in the programme and dealt first with questions relating to machinery for
the implementation of human rights on a regional scale.

Two experts present—one, the former Secretary of the European Commission
on Human Rights; the other, the former Secretary of the Inter-American Com-
mission on Human Rights—were invited by the Chairman to describe the manner
in which their respective organisations functioned. They were also invited to an-
swer and comment on questions and proposals from the other members of the
Committee in relation to the suitability of such systems to meet the needs of the
Caribbean region.

The European Commission on Human Rights

The system operated through three constituent bodies, the Commission, the
Court, and the Committee of Ministers, as is prescribed in the Convention.

Cases went first to the Commission. They could originate either by an inter-
state complaint, or by an individual petition against a state which had recognised
the right of individual petition, as most of the member-states had done.

Where the Commission declared a case admissible, it must next ascertain the
full facts and simultaneously make itself available in order to try and reach a set-
tlement. If no settlement was reached, the Commission produced a full report
containing an opinion as to whether or not the Convention had been violated. It
would then be for the Court or, if the case was not referred to it, for the Com-
mittee of Ministers to decide on the question of a violation. Only the Commission
or the government concerned could refer a case to the Court.

If there was a settlement, the Commission produced and published a short re-
port without any opinion on the question of a violation.

The Commission had been the main element in the effective implementation
of the Convention, having dealt with five interstate complexes of cases and
some 7,000 individual cases since it was established in 1954, Relatively few cases
had been admitted (about 175) and, of them, about 23 had been referred to the
Court. The rest had been decided by the Committee of Ministers, settled, or
were pending.

The Committee of Ministers, which had of course a political character as op-
posed to the judicial and quasi-judicial character of the Court and Commission
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respectively, had not had a very satisfactory record in dealing with cases. Deci-
sions mainly on political grounds were not usually the fairest in human rights
cases. Secondly, the Committee of Ministers showed an inter-dependence between
governments which was in some ways valuable, but might also lead governments
to be over-considerate of each other’s feelings.

The Commission must have the confidence and thereby the co-operation of
governments in order to be effective. Although the government was always the
defendant in individual cases, the relationship between the Commission and the
government concerned should not be one of prosecutor and accused. The Com-
mission’s proceedings were confidential and hearings were in camera. Such
discretion was important as the government and individual had equal representa-
tion before the Commission but not before the Court, where the individual had
no formal status and proceedings were public.

The Convention was realistic in containing ‘blanket’ and particular ‘escape’
clauses in order to allow a government to protect its democratic institutions. The
Commission had also to be realistic and dynamic in interpreting the Convention’s
provisions, particularly where it had to balance the right or freedom invoked by
the individual against any qualifying clause invoked by the government.,

In response to questions posed by members of the Committee the following
points were made:
1. Establishment of the Commission and the Court occurred simultanebusly
in 1953. The Commission became competent to receive individual applica-
tions in 1955 and the Court achieved its competence in 1958.

2. Applicants may present their cases personally or have legal representation.
A legal-aid scheme, funded by the Council of Europe, was available.

3. The Commission could not admit an application unless local remedies at
national level had been exhausted, but unreasonable delay in domestic
proceedings or ineffective remedies could be grounds for waiving this ob-
ligation.

4. A strongmoral sanction acted on governments. They were voluntary Parties
to the Convention. Experience had shown that they did not violate it delib- .
erately but through inadvertence or a genuine difference of opinion on its
interpretation. Even in the Greek case, where the Commission had found
an administrative practice of torture, the government had substantially par-
ticipated in the proceedings and allowed witnesses to be heard in Greece.

5. The Commission usually referred a case to the Court where they considered
there was a violation or where a question of public importance was involved.

6. The machinery was not,a means of appealing from decisions of national
courts. The Commission'was not a supra-national court of appeal but only
concerned with complaints on various aspects of the conduct of proceedings.

7. The Convention had been incorporated into the domestic law of most of
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the member-states and there was already an important body of jurispru-
dence. Norms of human rights were thereby being established from this
national jurisprudence as well as from the international jurisprudence at
Strasbhourg.

8. The effectiveness of the system depended largely on (a) an efficient secre-
tariat, (b) discreet conduct of affairs, and (c) confidence and cooperation
on all sides.

The Inter-American Commission on Human Rights

The Inter-American Commission on Human Rights was established by the Or-
ganization of American States (OAS) in 1959 with a view to securing promotion
of human rights throughout the Americas, meaning by human rights those set
forth in the American Declaration of the Rights and Duties of Man. Under its
original Statute, approved in 1960, the Commission did not have the power to
review individual petitions. This anomalous situation, however, was corrected in
1965, when the OAS expanded the powers of the Commission to include those
functions for the protection of human rights (examination of communications
or claims).

The Commission, composed of seven members, nationals of the member-
states of the OAS, has developed three types of activities: (a)study of the
situation of human rights in the American countries; (b) examination of com-
munications or claims; and (c) preparation of studies and reports for the pur-
pose of promoting human rights.

As to the first type of activity, the Commission undertook the preparation of
reports on the situation of human rights in Haiti, the Dominican Republic, Cuba,
Chile, Brazil, Uruguay, and other countries, some of them as a result of examina-
tions in situ.

In regard to communications or claims, the procedure was outlined and it was
emphasised that individual petitioners were required to have exhausted local
remedies only when submitting individual cases. This rule did not apply when
petitioners submitted communications dealing with general cases or gross viola-
tions. The Commission had established a clear distinction between individual and
general cases. About 90% of the cases with which the Commission has dealt so
far had been general cases.

As to the other activities for the promotion of human rights, the Commission
had approved a general programme of work, which included seminars, scholar-
ships, etc. A serious deficiency in the Commission was the degree to which some
members are politicised. Although they were elected in their personal capacity,
some behaved after the fashion of political agents of their governments rather
than neutral commissioners. This was so in the case of the Brazilian and Chilean
members.

The Commission lacked support of the political organs of the OAS. As long as
violations of human rights occurred in small countries such as Haiti or the Do-
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minican Republic, the work done by the Commission to uncover such violations
was hailed. But when the violations occurred in the so-alled important countries
of the OAS, such as Brazil and Chile, the reports of the Commission were ignored
or received with an overwhelming cry involving the principle of ‘non-intervention’.

Trinidad and Tobago, Jamaica, Barbados, and Grenada, as member-states of
.the QAS, had access to the Inter-American Commission.

The American Convention on Human Rights signed in 1969, which widens
the American Declaration of 1948 by including additional rights as well as by
enlarging the functions of the Commission and establishing an Inter-American
Court of Human Rights, has been ratified only by Costa Rica, Colombia, and
Venezuela. Eleven ratifications are needed for the Convention to enter into force.

Machinery for Implementation in the Caribbean

The Committee next considered what practical steps could be taken to en-
hance promotion of Human Rights in the Caribbean.

Delegates were urged to remind themselves of existing procedures and to ex-
amine whether there were any particular needs of the region which were not met
by the existing regimes. For example, certain Caribbean countries had already
ratified the International Covenants on Civil and Political Rights and on Eco-
nomic, Social and Cultural Rights. By, being or becoming members of the OAS
they had access to the procedures available through the Inter-American Commis-
sion. Was there need for anything more than fact-finding machinery to comple-
ment these structures?

In the ensuing discussions a number of approaches were offered for considera-
tion. These included:

1. Non-governmental national councils to promote human rights in each ter-
ritory, with an interdisciplinary composition in order to make available to
the human rights movement the widest possible variety of skills and talent.
These bodies would then participate in a regional council.

2. An International Commission, which would not be dependent on govern-
ment support, to receive reports, conduct investigations and generally
monitor the state of rights in the region.

3. An International Commission with governmental support with powers and
duties similar to those of the European Commission.

4. A Council of Ministers consisting of governmental representatives from
each participating country.

5. An International Court responsible for adjudicating claims and whose juris-
diction could be invoked by individuals, non-governmental organisations,
the Commission or Contracting States.

It was suggested that these proposals were not mutually exclusive and that
the following questions should be considered:
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1. What did Committee members regard as the ideal at which they should aim?

2. What are the political realities, in terms of acceptance by governments, of
any of the suggested approaches, and in the light of those realities should
the Committee propose what they thought ought to be done or only what
they thought was likely to gain acceptance?

3. Some countries in the region were reluctant to join the OAS or accept the
Inter-American Commission. Would more countries be willing to participate
in a Caribbean regional human rights organisation?

During the discussion the following were among the points put forward. It
would be open to governments, whatever proposals were put forward, to accept
or reject one or more or all of them. Any regional convention would determine
the jurisdiction of any organisation it established, and could provide for optional
acceptance by States of different parts of the convention, or modes of invoking
the jurisdiction of any organisation it established. Whichever form was adopted,
it must strike a balance between the ideal and the political reality.

Objections were raised by certain participants to each of the proposed options.

In relation to non-governmental bodies it was envisaged that there would be
serious difficulties in settling the constitution and composition of such bodies in
geographically-fragmented, plural societies. Moreover, the very idea of involve-
ment by a voluntary organisation in an area which essentially concerned govern-
ment would be found to be unacceptable. Confrontation rather than co-operation
would be the predictable result.

It was pointed out, however, that the objections to non-governmental organ-
isations tended to ignore the historical evidence. The greatest value of such or-
ganisations lay in their capacity to present well-documented cases relating to a
general pattern -or system of violation of human rights, as opposed to individual
complaints. Experience under the United Nations procedure for examining com-
plaints of gross violations of human rights suggested that it was only non-
governmental organisations who could present such cases effectively. The
Council of Ministers on the other hand would necessarily lack that degree of
detachment appropriate to a credible and effectively functioning body..

Some members felt that any inter-governmental enforcement machinery
should be preceded by a Caribbean Court of Appeal. Others felt that a Caribbean
Court would be workable only if the correct climate was cultivated to foster
confidence in and support for the independence of the judiciary.

Several members felt there was little likelihood of securing governmental ap-
proval for the establishment of a regional Commission of Human Rights. The
Committee was informed that:

1. a regional non-governmental body had recently been incorporated to pro-
mote human rights, legal aid, and law reform; its memorandum was widely
drawn; it had an initial grant from the Caribbean Conference of Churches,
but funds were being sought from foundations;

131




2. at the recent Commonwealth Law Ministers Conference, one African
government had presented a paper proposing the establishment of a Com-
monwealth Human Rights Commission. This was to be circulated to Com-
monwealth Ministers for consideration.

A Cuban View of Human Rights

While a working group was drafting recommendations on international ma-
chinery for consideration by the Committee, Dr. Alfonso was invited to present
his paper on ‘The Contribution of Developing Countries and of Colonial Coun-
tries and Peoples to the Full Realisation of Civil and Political Rights’. He said
that there was a great deal of misunderstanding internationally about the wants
and aspirations of the under-developed and developing countries. He asserted
that such countries had made their own contributions to the field of human
rights, particularly in the area of national self-determination, which was often
overlooked. He called for greater communication of ideas, problems, and solu-
tions among countries of the region which would promote better understanding.

In an ensuing discussion he was questioned closely about the rights and free-
doms of citizens in Cuba.

Violations of Human Rights in the Region

In opening a discussion on violations of human rights in the region the Chair-
man asked that the Committee consider in a general way the nature of any vio-
lations occurring without referring to particular situations. The object of the
seminar was to inform, encourage, and induce a greater degree of commitment
to human rights. It was not a forum for passing judgment on individual cases.

Contributions indicated a deep concern in the region for the right to vote and
the integrity of the electoral process. Participants viewed with concern the trend
to making opposition parties redundant and superfluous by means of unscrupu-
lous electoral practices. :

Participants also viewed with alarm the growing presence in the Caribbean of

repressive regimes such as that of Chile.

Recommendations

The Committee considered and approved, with certain amendments, the rec-
ommendations drafted by the working group.
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CLOSING PLENARY SESSION

SUMMARY OF DISCUSSION
CLOSING PLENARY SESSION

Chairman:  Mr, Norman Hill
Rapporteur: Professor Telford Georges

Conclusions and Recommendations

The Plenary Session received and adopted the reports of the rapporteurs from
the respective committees. The draft of a document containing an expression of
the Seminar’s Conclusions and Recommendations was worked out by a joint
working party consisting of members of both Committees. The draft was adopted
with minor amendments to the text and the insertion of recommendations per-
taining to the recognition of women’s rights and the independence of the legal

profession.

At the conclusion of the Seminar, on the motion of Dr, Lloyd Barnett, a reso-
lution to establish a follow-up committee was approved unanimously in the fol-

lowing terms:

Resolution on a Follow-Up Committee

Resolved that the Seminar authorises the Organising Committee after ap-
propriate consultations to establish a follow-up committee of participants at
the Seminar to seek to bring about the establishment of the regional co-
ordinating organisation referred to in the Conclusions and Recommendations.
Pending the establishment of this organisation the Committee should undez-
take the task of seeking to bring about the acceptance and implementation of
those Conclusions and Recommendations. [

This follow-up committee shall have the power to oo-opt

Statements of Reservations on the Conclusions and Recommendations

Dr. Shahabuddeen reserved his position in relation to the document as a
whole, although he agreed that it contained much that was of value. The terms

of his reservation were as follows:

(1) I strongly support the promotion of human rights in the region by all prac-
tical methods but, like Mr. Demas, I do not consider that any machinery is
likely to prove useful unless introduced as part of a regional package arrange-
ment which includes a Caribbean Court of Appeal, 1t would be a serious set-
back in this sensitive area to leap only to fall,

(2) The resolution, while undoubtedly incorporating many valuable elements,
is eclectic in that it deals with pa.rtlcular rights but fails without good reason
to deal with others.

(3) The Seminar was understood to be intended to consider ideas. Such ideas
might legitimately include ideas concerning possible models for machinery.
But the Seminar has not limited itself to a consideration of ideas concerning
machinery. It has gone on to turn itself into a constituent assembly of individ-

/
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uals seeking to secure the establishment of particular and substantial pieces of
machinery for the region, complete with a standing committee to ensure the
establishment of that machinery.

(4) Because of (3) the Seminar has exceeded the purposes for which the invita-
tions suggested it was being called.

\ Mr. A. B. McNulty wished to record his abstention on the ground that he did
*‘\ \ not feel competent to make recommendations for the Caribbean.

Mr. Douglas Williams declared that none of his contributions were to be taken
I as reflecting the views of the British government.

\ ‘ Dr. Miguel Alfonso expressed support for the document on behalf of the
| ‘ Cuban Union of Jurists,

E Mr. K. T. Samson, Mr. B. G. Ramcharan and Mr. Luis Requé asserted that
their respective contributions were merely the provision of technical advice, not
inputs of recommendations for the Caribbean area.

Resolution on Chile

At the conclusion of the Seminar the Caribbean participants present at the

| - closing session agreed upon a Resolution on Chile. The Organising Secretary was

P requested to forward this Resolution to the Heads of States in the region, at the

L \ ; same time as he sent them the Conclusions and Recommendations of the Seminar.
! \ 3 “ The terms of the Resolution were as follows:

i

‘ On the occasion of the fourth anniversary of the military coup in Chile on
I \‘ 1 September 11, 1973, the Caribbean participants present at the concluding ses-
sion of the Seminar resolved to express their concern about the disappearance

|

J 1 1‘ of persons in Chile and their solidarity with the people of Chile in their just
| “\ : “ “ struggle against the military regime which has been virtually universally con-
| ‘ \ ‘ \ | demned for its violent repression of basic human rights and fundamental free-
IR doms.

| H ‘ They stressed the need for all concerned with human rights in the region to
‘ be vigilant in resisting any attempts to spread the system of violent repression
\ or the influence of this regime into the Caribbean,

Votes of Thanks

Finally, the participants expressed their gratitude to all those who had pre-
pared papers for the Seminar, to the Chairmen, Vice-Chairmen and Rapporteurs
of the Seminar and its two Committees, to the International Commission of
Jurists and the Organisation of Commonwealth Caribbean Bar Associations for
having organised it, and to the Government of the Netherlands and the Ford
Foundation for their grants which made it possible.
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FINAL CONCLUSIONS
AND RECOMMENDATIONS

THIS SEMINAR

1. recognises the significant steps which have already been and are being taken
in the territories of the region for the promotion and defence of Human Rights
and emphasises that the progressive development and advancement of human
rights require the creative co-operation of all the peoples and governments of the
region; ‘

2. affirms that all fundamental rights and freedoms are whole and inseparable
and stresses that the effective realisation of economic, social, and cultural rights
is necessary for the full attainment of civil and political rights;

3. recognises that the full realisation of the economic and social rights of the
peoples of the region, while primarily dependent on the action of individual
governments, will also require radical transformation of intemational economic
and social relations in accordance with the United Nations’ Declaration and Pro-
gramme of Action on the Establishment of the New International Economic
Order and Charter of the Economic Rights and Duties of States;

4. recognises the work in the field of human rights of local and regional organi-
sations in the Caribbean and recommends the establishment, where they do not
already exist, of Human Rights organisations in each territory;

5. recommends the formation of a regional co-ordinating organisation com-
posed primarily of representatives of local and regional organisations concerned
with the promotion of human rights;

6. recommends that such regional co-ordinating organisation, in consultation
with local and regional organisations as well as governmental -authorities, prepare
in suitable form a declaration of fundamental rights—economic, social, and cul-
tural, as well as civil and political-and that each organisation promote their
recognition and development in its territory;

7. recommends to the governments of the region that a close examination of
existing international instruments be undertaken with a view to framing a Con-
vention on Human Rights which is particularly suited to the region;

8. urges all governments in the region which have not yet done so to ratify the
International Covenant on Economic, Social and Cultural Rights and the Cove-
nant on Civil and Political Rights, as well as other international instruments re-
lating to human rights, including those of the ILO and UNESCO. Towards this
end the Seminar calls on those governments having responsibility for the external
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L ; affairs of non self-governing territories to seek, and the territories to give, the
P ‘ necessary consent for the ratification of these instruments;

9. recommends that the regional co-ordinating organisation in co-operation
| with the relevant local and regional organisations, where appropriate, enter into
Y dialogue with governments for the practical achievement of human rights and
|

| their accession to appropriate international and regional conventions on human
\ rights; ,
N 10. recognises the importance and urgency in the region of the need for the ef-

|
] fective realisation of particular human rights, and accordingly draws attention to
o the following:

|

¥ (a) Rights to Self-determination

1| The Seminar sees the right of self-determination as fundamental to the
peace, security, and territorial integrity of the Caribbean region and to
o the fullest realisation of the human rights of the Caribbean people. It
R recommends systematic and continuing studies to determine the modali-
‘ ties through which the right might be given expression while avoiding un-
necessary fragmentation.

(b) Right to Participate in Public Affairs

The Seminar emphasises that it is essential to the effective enjoyment of
the right of each person to take part in the conduct of the public affairs
of his country that free, fair, and periodic elections be conducted, and
urges the governments of the region to ensure that there are effective
procedures for the regulation of elections and avoidance of unfair prac-
tices.

(c) Right to Fair and Impartial Justice and the Independence

of the Legal Profession
The Seminar emphasises the importance of the independence, impartial-
ity, and fearlessness of the judiciary and the protection of the full inde-
pendence of the legal profession in the defence of human rights.

(d) Right to Legal Representation

The Seminar recognises the need for legal assistance for persons and
groups who allege violations of their fundamental rights and calls upon
the governments and other organisations to provide free legal aid in ap-
propriate cases.

(a) Right to Work
The Seminar stresses the need for Caribbean governments to take bold

initiatives to develop policies and create incentives and conditions which
enable the full realisation of this right.

(f) Right to Freedom of Association and Collective Bargaining
The Seminar feels strongly that the right to organise and freely to join
trade unions should not be circumscribed in any way. It urges the taking
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of positive steps to secure this right and, where necessary, the legislative
protection of this right and of collective bargaining and trade union
recognition.

(g) Right to Protection of Family Life

The Seminar recognises the right of each person to establish a home and
empbhasises the right of each child to the protection of a stable domestic
environment. It recommends the establishment of family life education
programmes which are appropriate to the circumstances of the region.

(h) Equal Rights for Women

The Seminar urges the introduction of legislation and other measures
that will give recognition and effective realisation to the equal rights of
women in the region.

(i) Right of Children to Protection
The Seminar urges the removal of unfavourable treatment, discrimina-
tion, or legal disability based on birth or the marital status of parents,
and calls upon the governments of the region to take measures for the ef-
fective enforcement of the obligations of parents to provide for the care
and maintenance of their children.

() Right to Education

The Seminar affirms the need for equal opportunities for education at all
levels and urges governments to introduce legislation and provide re-
sources to ensure that education be free and compulsory at least as far as
the primary level. Recognising the importance of early childhood care
and education it urges that pre-primary education should be provided for
all and stresses the need for special emphasis on the creation of appropri-
ate facilities such as day-care centres.

(k) Right to Health
The Seminar feels that adequate medical and health care should be made
available to all members of the community, preferably free or at least
within the means of all persons, with attention to the particular needs of
the young, the aged, and expectant mothers.
11. Recognising the importance of public awareness of the fundamental nature
of human rights, recommends to governments and human rights organisations
within the region the implementation of education programmes, exchange of
information, and the promotion of regional solidarity and co-operation on hu-
man rights matters.
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APPENDIX I
CHARTER OF THE UNITED NATIONS

WE THE PEOPLES OF THE UNITED
NATIONS determined

to save succeeding generations from the
scourge of war, which twice in our lifetime
has brought untold sorrow to mankind, and
to reaffirm faith in fundamental human
rights, in the dignity and worth of the hu-
man person, in the equal rights of men and
women and of nations large and small, and
to establish conditions under which justice
and respect for the obligations arising from
treaties and other sources of international
law can be maintained, and
to promote social progress and better stan-
dards of life in larger freedom,

and for these ends
to practice tolerance and live together in
peace with one another as good neighbours,
and
to unite our strength to maintain interna-
tional peace and security, and
to ensure, by the acceptance of principles
and the institution.of methods, that armed
force shall not be used, save in the common
interest, and
to employ international machinery for the
promotion of the economic and social ad-
vancement of all peoples,

have resolved to combine our efforts

to accomplish these aims
Accordingly, our zespective Governments,
through representatives assembled in the
city of San Francisco, who have exhibited
their full powers found to be in good and
due form, have agreed to the present Char-
ter of the United Nations and do hereby es-
tablish an international organization to be
known as the United Nations,

ARTICLE 1

The Purposes of the United Nations are:

1. To maintain international peace and
security, and to that end: to take effective
collective measures for the prevention and
removal of threats to the peace, and for the
suppression of acts of aggression or other
breaches of the peace, and to bring about by
peaceful means, and in conformity with the
principles of justice and international law,

adjustment or settlement of international
disputes or situations which might lead to a
breach of the peace;

2. To develop friendly relations among
nations based on respect for the principle of
equal rights and self-determination of peo-
ples, and to take other appropriate measures
to strengthen universal peace;

3. To achieve international coopera-
tion in solving international problems of an
economic, social, cultural, or humanitarian
character, and in promoting and encouraging
respect for human rights and for fundamen-
tal freedoms for all without distinction as to
race, seX, language, or religion; and

4. To be a centre for harmonizing the
actions of nations in the attainment of these
common ends.

* ok & ¥

ARTICLE 55

With a view to the creation of conditions of
stability and well-being which are necessary
for peaceful and friendly relations among
nations based on respect for the principle of
equal rights and self-determination of peo-
ples, the United Nations shall promote:

a. higher standards of living, full em-
ployment, and conditions of economic and
social progress and development;

b. solutions of international economic,
social, health, and related problems; and in-

. ternational cultural and educational co-

operation; and

c. universal respect for, and observance
of, human rights and fundamental freedoms
for all without distinction as to race, sex,
language, or religion.

ARTICLE 56

All Members pledge themselves to take
joint and separate action in co-operation
with the Organization for the achievement
of the purposes set forth in Article 55.

* % % ok
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APPENDIX I
UNIVERSAL DECLARATION OF HUMAN RIGHTS

PREAMBLE

Whereas recognition of the inherent
dignity and of the equal and inalienable
tights of all members of the human family is
the foundation of freedom, justice and peace
in the world,

Whereas disregard and contempt for
human rights have resulted in barbarous acts
which have outraged the conscience of man-
kind, and the advent of a world in which
human beings shall enjoy freedom of speech
and belief and freedom from any fear and
want has been proclaimed as the highest
aspiration of the common people,

Whereas it is essential, if man is not to
be compelled to have recourse, as a last

resort, to rebellion against tyranny and op-

pression, that human rights should be pro-
tected by the rule of law,

Whereas it is essential to promote the
development of friendly relations between
natijons,

Whereas the peoples of the United
Nations have in the Charter reaffirmed their
faith in fundamental human rights, in the
dignity and worth of the human person and
in the equal rights of men and women and
have determined to promote social progress
and better standards of life in larger free-
dom, .
Whereas Member States have pledged
tpemselves to achieve, in co-operation with
the United Nations, the promotion of uni-
versal respect for and observance of human
rights and fundamental freedoms,

Whereas a common understanding of
these rights and freedoms is of the greatest
importance for the full realization of this
pledge. '

Now, Therefore,
THE GENERAL ASSEMBLY
proclaims

THIS UNIVERSAL DECLARATION
OF HUMAN RIGHTS as a common stan-
dard of achievement for all peoples and
all nations, to the end that every individual
and every organ of society, keeping this
Declaration constantly in mind, shall strive
by teaching and education to promote re-
spect for these rights and freedoms and by
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progressive measures, national and interna-
tional, to secure their universal and effective
recognition and observance, both among the
peoples of Member States themselves and
among the peoples of territories under their
jurisdiction.

Article 1. All human beings are born
free and equal in dignity and rights. They
are endowed with reason and conscience
and should act towards one another in a
spirit of brotherhood.

Article 2. Everyone is entitled to all
the rights and freedoms set forth in this
Declaration, without distinction of any kind,
such as race, colour, sex, language, religion, .
political or other opinion, national or social
origin, property, birth or other status.

Furthermore, no distinction shall be
made on the basis of the political, jurisdic-
tional, or international status of the country
or territory to which a person belongs,
whether it be independent, trust, non-self-
governing or under any other limitation of
sovereignty.

Article 3. Everyone has the right to
life, liberty and security of person.

Article 4. No one shall be held in slav-
ery or servitude; slavery and the slave trade
shall be prohibited in all their forms.

Article 5. No one shall be subjected to
torture or to cruel, inhuman or degrading
treatment or punishment.

Article 6. Everyone has the right to
recognition everywhere as a person before
the law.

Article 7. All are equal before the law
and are entitled without any discrimination
to equal protection of the law. All are en-
titled to equal protection against any dis-
crimination in violation of this Declaration
and against any incitement to such discrimi-
nation.

Article 8. Everyone has the right to an
effective remedy by the competent national
tribunals for acts violating the fundamental
rights granted him by the constitution or by
law.

Article 9. No one shall be subjected to
arbitrary arrest, detention or exile.

Article 10. Everyone is entitled in full
equality to a fair and public hearing by an
independent and impartial tribunal, in the




determination of his rights and obligations
and of any criminal charge against him.

Article 11. (1) Everyone charged with
a penal offence has the right to be presumed
innocent until proved guilty according to
Jaw in a public trial at which he has had all
the guarantees necessary for his defence.

{2} No one shall be held guilty of any
penal offence on account of any act or omis-
sion which did not constitute a penal of-
fence, under national or international law,
at the time when it was committed. Nor shall
a heavier penalty be imposed than the one
that was applicable at the time the penal of-
fence was committed.

Article 12. No one shall be subjected
to arbitrary interference with his privacy,
family, home or correspondence, nor to
attacks upon his honour and reputation.
Everyone has the right to the protection of
the law against such interference or attacks.

Article 13, (1) Everyone has the right
to freedom of movement and residence
within the borders of each state.

(2) Everyone has the right to leave any
country, including his own, and {o return to
his country.

Article 14. (1) Everyone has the right
1o seek and to enjoy in other countries asy-
lum from persecution.

(2) This right may not be invoked in
the case of prosecutions genuinely arising
from non-political crimes or from acts con-
trary to the purposes and principles of the
United Nations.

Article 15. (1) Everyone has the right
to a nationality.

(2) No one shall be arbitiarily de-
prived of his nationality nor denied the right
to change his nationality.

Article 16. (1) Men and women of
full age, without any limitation due to race,
nationality or religion, have the right to
maxry and to found a family. They are en-
titled to equal rights as to marriage, during
marriage and at its dissolution.

{2) Marriage shall be entered into only
with the free and full consent of the intend-
ing spouses.

(3) The family is the natural and fun-
damental group unit of society and is en-
titled to protection by society and the State.

Article 17. (1) Everyone has the right
to own property alone as well as in associa-
tion with others.

(2) No one shall be arbitrarily de-
prived of his property.

Article 18. Everyone has the right to
freedom of thought, conscience and religion;

this right includes freedom to change his
religion or belief, and freedom, either alone
or in community with others and in -public
or private, to manifest his religion or belief
in teaching, practice, worship and observ-
ance.

Article 19. Everyone has the right to
freedom of opinion and expression; this
right includes freedom to hold opinions
without interference and to seek, receive
and impart information and ideas through
any media and regardless of frontiers.

Article 20, (1) Everyone has the right
to freedom of peaceful assembly and associ-
ation,

(2) No one may be compelled to be-
long to an association.

Article 21. (1) Everyone has the right
to take part in thg government of his coun-
try, directly or through freely chosen rep-
resentatives.

(2) Everyone has the right of equal
access to public service in his country.

(3) The will of the people shall be the
basis of the authority of government; this
will shall be expressed in periodic and gen-
uine elections which shall be by universal
and equal suffrage and shall beheld by secret
vote or by equivalent free voting procedures.

Article 22, Everyone, as a member of
society, has the right to social security and
is entitled to realization, through national
effort and international co-operation and in
accordance with the organization and re-
sources of each State, of the economic,
social and cultural rights indispensable for
his dignity and the free development of his
personatity.

Article 23. (1) Everyone has the right
to work, to free choice of employment, to
just and favourable conditions of work and
to protection against unemployment,

(2) Everyone, without any discrimina-
tion, has the right to equal pay for equal
work.

(3) Everyone who works has the right
10 just and favourable remuneration ensur-
ing himself and his family an existence
worthy of human dignity, and supple-
mented, if necessary, by other means of
social protection,

(4) Everyone has the right to form and
to join trade unions for the protection of
his interest.

Article 24. Everyone has the right to
rest and leisure, including reasonable limita-
tion of working hours and periodic holidays
with pay.

Article 25. (1) Everyone has the right

143




to astandard of living adequate for the health
and well-being of himself and of his family,
including food, clothing, housing and med-
ical care and necessary social services, and
the right to security in the event of unem-
ployment, sickness, disability, widowhood,
old age or other lack of livelihood in cir-
cumstances beyond his control.

(2) Motherhood and childhood are
entitled to special care and assistance. All
children, whether born in or out of wed-
lock, shall enjoy the same social protection.

Article 26. (1) Everyone has the right
to education. Education shall be free, at
least in the elementary and fundamental
stages. Elementary education shall be com-
pulsory. Technical and professional educa-
tion shall be made generally available and
higher education shall be equally accessible
to all on the basis of merit.

(2) Education shall be directed to the
full development of the human personality
and to the strengthening of respect for hu-

. man rights and fundamental freedoms. It

shall promote understanding, tolerance and
friendship among all nations, racial or reli-
gious groups, and shall further the activities
of -the United Nations for the maintenance
of peace.

(3) Parents have a prior right to choose
the kind of education that shall be given to
their children.

Article 27. (1) Everyone has the right

freely to participate in the cultural life of
the community, to enjoy the arts and to
share in scientific advancement and its
benefits.

(2) Everyone has the right to the pro-
tection of the moral and material interests
resulting from any scientific, literary or ar-
tistic production of which he is the author.

Article 28. Everyone is entitled to a
social and international order in which the
rights and freedoms set forth in this Dec-
laration can be fully realized.

Article 29. (1) Everyone has duties to
the community in which alone the free and
full development of his personality is pos-
sible.

(2) In the exercise of his rights and
freedoms, everyone shall be subject only to
such limitations as are determined by law
solely for the purpose of securing due recog-
nition and respect for the rights and free-
doms of others and of meeting the just
requirements of morality, public order and
the general welfare in a democratic society.

(3) These rights and freedoms may in
no case be exercised contrary to the pur-
poses and principles of the United Nations.

Article 30. Nothing in this Declara-
tion may be interpreted as implying for any
State, group or person any right to engage
in any activity or to perform any act aimed
at the destruction of any of the rights and
freedoms set forth herein.
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APPENDIX HI

INTERNATIONAL CONVENTION ON THE
ELIMINATION OF ALL FORMS OF RACIAL DISCRIMINATION

(Entered into force January 4, 1969)

The States Parties to this Convention,

Considering that the Charter of the
United Nations is based on the principles of
the dignity and equality inherent in all hu-
man beings, and that all Membes States have
pledged themselves to take joint and separ-
ate action in cooperation with the Organi-
zation for the achievement of one of the
purposes of the United Nations which is to
promote and encourage universal respect for
and observance of human rights and funda-
mental freedoms for all without distinction
as to race, sex, language or religion,

Considering that the Universal Declara-
tion of Human Rights proclaims that all
human beings are born free and equal in dig-
nity and rights and that everyone is entitled
to all the rights and freedoms set out therein,
without distinctions of any kind, in partic-
ular as to race, colour or national origin,

Considering that all human beings are
equal before the law and are entitled to
equal protection of the law against any dis-
crimination and against any incitement to
discrimination,

Considering that the United Nations
has condemned colonialism and- all prac-
tices of segregation and discrimination
associated therewith, in whatever form and
wherever they exist, and that the Declara-
tion on the Granting of Independence to
Colonial Countries and Peoples of 14 De-
cember 1960 (General Assembly resolution
1514 [XV}) has affirmed and solemnly
proclaimed the necessity of bringing them
to a speedy and unconditional end,

Considering that the United Nations
Declaration on the Elimination of All Forms
of Racial Discrimination of 20 November
1963 (General Assembly resolution 1904
[XVII]) solemnly affirms the necessity of
speedily eliminating racial discrimination
throughout the world in all its forms and
manifestations and of securing understand-
ing of and respect for the dignity of the
human person,

Conyinced that any doctrine of su-
periority based on racial differentiation is
scientifically false, morally condemnable,

socially unjust and dangerous, and that
there is no justification for racial discrimina-
tion, in theory or in practice, anywhere,

Reaffirming that discrimination be-
tween human beings on the grounds of race,
colour or ethnic origin is an obstacle to
friendly and peaceful relations among na-
tions and is capable of disturbing peace and
security among peoples and the harmony of
persons living side by side even within one
and the same State,

Convinced that the existence of racial
barriers is repugnant to the ideals of any
human society,

Alarmed by manifestations of racial
discrimination still in evidence in some areas
of the world and by governmental policies
based on racial superiority or hatred, such as
policies of apartheid, segregation or separa-
tion,

Resolved to adopt all necessary mea-
sures for speedily eliminating racial discrim-
ination in all its forms and manifestations
and to prevent and combat racist doctrines
and practices in order to promote under-
standing between races and to build an in-
ternational community free from all forms
of racial segregation and racial discrimina-
tion,

Bearing in mind the Convention on
Discrimination in Respect of Employment
and Occupation adopted by the Interna-
tional Labour Organization in 1958, and
the Convention Against Discrimination in
Education adopted by the United Nations
Educational, Scientific and Cultural Orga-
nization in 1960,

Desiring to implement the principles
embodied in the United Nations Declaration
on the Elimination of All Forms of Racial
Discrimination and to secure the earliest
adoption of practical measures to that end,

Have agreed as follows:

PART 1

Article 1

1. In this Convention the term “racial
discrimination™ shall mean any distinction,
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exclusion, restriction or preference based on

‘race, colour, descent, or national or ethnic

origin which has the purpose or effect of
nullifying or impairing the recognition,
enjoyment or exercise, on an equal footing,
of human rights and fundamental freedoms
in the political, economic, social, culturat
ot any other field of public life.

2. This Convention shall not apply to
distinctions, exclusions, restrictions or pref-
erences made by a State Party to this Con-
vention between citizens and non-citizens.

3. Nothing in this Convention may
be interpreted as affecting in any way the
legal provisions of States Parties concerning
nationality, citizenship or naturalization,
provided that such provisions do not dis-
criminate against any particular nationality.

4. Special measures taken for the sole
purpose of securing adequate advancement
of certain racial or ethnic groups or individ-
uals requiring such protection as may be
necessary in order to ensure to such groups
or individuals equal enjoyment or exercise
of human rights and fundamental freedoms
shall not be deemed racial discrimination,
provided, however, that such measures do
not, as a tonsequence, lead to the mainte-
nance of separate rights for different racial
groups and that they shall not be continued
after the objectives for which they were
taken have been achieved.

Article 2

1. States Parties condemn racial dis-
discrimination and undertake to pursue by
alt appropriate means and without delay a
policy of eliminating racial discrimination
in all its forms, and promoting understand-
ing among all races, and to this end:

fa) Each State Party undertakes to en-
gage in no act or practice of racial discrim-
ination against persons, groups of persons
or institutions and to ensure that all public
authorities and public institutions, national
and local, shall act in conformity with this
obligation;

(b) Each State Party undertakes not to
sponsor, defend or support racial discrimina-
tion by any persons or organizations;

(c) Each State Party shall take effective
measures to review governmental, national

and local policies, and to amend, rescind or,

nullify any laws and regulations which have
the effect of creating or perpetuating racial
discrimination wherever it exists,

{d) Each State Party shall prohibit and
bring to an end, by all appropriate means,
including legislation as required by circum-
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stances, racial discrimination by any persons,
group or organization;

{e) Each State Party undertakes to en-
courage, where appropriate, integrationist
multi-racial organizations and movements
and other means of eliminating barriers be-
tween races, and to discourage anything
which tends to strengthen racial division.

2. States Parties shall, when the cir-
cumstances so warrant, take, in the social,
economic, cultural and other fields, special
and concrete measures to ensure the ade-
quate development-and protection of cer-
tain racial groups or individuals belonging to
them for the purpose of guaranteeing them
the full and equal enjoyment of human
rights and fundamental freedoms. These
measures shall in no case entail as a conse-
quence the maintenance of unequal or
separate rights for different racial groups
after the objectives for which they were
taken have been achieved.

Article 3

States Parties particularly condemn ra-
cial segregation and apartheid and undertake
to prevent, prohibit and eradicate, in terri-
tories under their jurisdiction, all practices
of this nature. '

Article 4

States Parties condemn all propaganda
and all organizations which are based on
ideas or theories of superiority of one race
or group of persons of one colour or ethnic
origin, or which attempt to justify or pro-
mote racial hatred and discrimination in any
form, and undertake to adopt immediate
and positive measures designed to eradicate
all incitement to, or acts of, such discrimina-
tion, and to this end, with due regard to the
principles embodied in the Universal Dec-
laration of Human Rights and the rights
expressly set forth in Article 5 of this Con-
vention, inter alia:

{a) Shall declare an offense punishable
by law all dissemination of ideas based on
racial superiority or hatred, incitement to
racial discrimination, as well as all acts of
violence or incitement to such acts against
any race or group of persons of another col-
our or ethnic origin, and also the provision
of any assistance to racist activities, includ-
ing the financing thereof;

(b) Shall declare illegal and prohibit
organizations, and also organized and all
other propaganda activities, which promote
and incite racial discrimination, and shall



recognize participation in such organizations
or activities as an offense punishable by law:
{c) Shall not permit public authorities
or public institutions, national, or local, to
promote or incite racial discrimination.

Article 5

In compliance with the fundamental
obligations laid down in Article 2, States
Parties undertake to prohibit and to elim-
inate racial discrimination in all its forms
and to guarantee the right of everyone,
without distinction as to race, colour, or
national or ethnic origin, to equality before
the law, notably in the enjoyment of the
following rights:

fa) The right to equal treatment be-
fore the tribupals and all other organs
administering justice;

(b) The right to security of person and
protection by the State against violence or
bodily harm, whether inflicted by govern-
mental officials or by any individual, group
or institution;

(c) Political rights, in particular the
rights to participate in elections, to vote and
to stand for election—on the basis of univer-
sal and equal suffrage, to take part in the
government, as well as in the conduct of
public affairs at any level and to have equal
access to public service;

{d) Other civil rights, in particular:

(i) the right to freedom of
movement within the bor-
der of the State;

(ii) the right to leave any coun-
try, including his own, and
to return to his country;

(iti) the right to nationality;

(iv) the right to marriage and

choice of spouse;

(v) the right to own property
alone, as well as in associ-
ation with others;

the right to inherit;

the right to freedom of
thought, conscience and re-
ligion; :
the right to freedom of
opinion and expression;

the right to freedom of
peaceful assembly and asso-
ciation;

fe) Economic, social and cultural
rights, in particular:

(i) the rights to work, free
choice of employment, just
favourable conditions of
work, protection against

(vi)

(vii)

(viii)

(ix)

unemployment, equal pay

for equal work, just and

favourable remuneration;
(i) the right to form and join
trade unions;
the right to housing;
the right to public health,
medical care, social security
and social services;
(v) the right to education and
training;
the right to equal participa-
tion in cultural activities;

(f) The right of access to any place or
service intended for use by the general pub-
lic such as transport, hotels, restaurants,
cafes, theatres, parks.

(iit)
v

(i)

Article 6

States Parties shall assure to everyone
within their jurisdiction effective protec-
tion and remedies through the competent
national tribunals and other State institu-
tions against any acts of racial discrimination
which violate his human rights and funda-
mental freedoms contrary to this Conven-
tion, as well as the right to seek from such
tribunals just and adequate reparation or
satisfaction for any damage suffered as a
result of such discrimination.

Article 7

States Parties undertake to adopt im-
mediate and effective measures, particularly
in the fields of teaching, education, culture,
and information, with a view to combating
prejudices which lead to racial discrimination
and to promoting understanding, tolerance
and friendship among nations and racial or
ethnic groups, as well as to propagating the
purposes and principles of the Charter of
the United Nations, the Universal Declara-
tion of Human Rights, the United Nations
Declaration on the Elimination of All Forms
of Racial Discrimination, and this Conven-
tion.

PART 11

Article 8

1. There shall be established a Com-
mittee on the Elimination of Racial Dis-
crimination (hereinafter referred to as the
Committee) consisting of eighteen experts
of high moral standing and acknowledged
impartiality elected by States Parties from
amongst their nationals who shall serve in
their personal capacity, consideration being
given to equitable geographical distribution
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and to the representation of the different
forms of civilization, as well as of the prin-
cipal legal systems.

2. The members of the Committee
shall be elected by secret ballot from a list
of persons nominated by the States Parties.
Each State Party may nominate one person
from among its own nationals.

3. The initial election shall be held six
months after the date of the entry into
force of this Convention. At least three
months before the date of each election the
Secretary-General of the United Nations
shall address a letter to the States Parties
inviting them to submit their nominations
within two months. The Secretary-General
shall prepare a list in alphabetical order of
all persons thus nominated indicating the
States Parties which have nominated them,
and shall submit it to the States Parties.

4. Elections of the members of the
Committee shall be held at a meeting of
States Parties convened by the Secretary-
General at the Headquarters of the United
Nations. At that meeting, for which two-
thirds of the States Parties shall constitute
a quorum, the persons elected to the Com-
mittee shall be those nominees who obtain

. the largest number of votes and an absolute
majority of the votes of the representatives
of States Parties present and voting.

5. {a) The members of the Committee
shall be elected for a term of four years.
However, the terms of nine of the members
elected at the first election shall expire at
the end of two years; immediately after the
first election the names of these nine mem-
bers shall be chosen by lot by the Chairman
of the Committee.

(b) For the filling of casual vacancies,
the State Party whose expert has ceased to
function as a member of the Committee
shall appoint another expert from among its
nationals subject to the approval of the
Committee.

6. The States Parties shall be respon-
sible for the expenses of the members of the
Committee while they are in performance of
Committee duties.

Article 9

1. The States Parties undertake to
submit to the Secretary-General for consid-
eration by the Committee a report on the
legislative, judicial, administrative, or other
measures that they have adopted and that
give effect to the provisions of this Conven-
tion: (a) within one year after the entry
into force of the Convention for the State
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concerned; and (b) thereafter every two
years and whenever the Committee so re-
quests. The Committee may request further
information from the States Parties.

2. The Committee shall report annually
through the Secretary-General to the General
Assembly on its activities and may make
suggestions and general recommendations
based on the examination of the reports
and information received from the States
Parties. Such suggestions and general recom-
mendations shall be reported to the General
Assembly together-with comments, if any,
from States Parties.

Article 10

1. The Committee shall adopt its own
rules of procedure.

2. The Committee shall elect its offi-
cers for a term of two years.

3, The secretariat of the Committee
shall be provided by the Secretary-General
of the United Nations.

4, The meetings of the Committee
shall normally be held at the Headquarters
of the United Nations.

Article 11

1. If a State Party considers that an-
other State Party is not giving effect to the
provisions of this Convention, it may bring
the matter to the attention of the Com-
mittee. The Committee shall then transmit
the communication to the State Party con-
cermed. Within three months, the receiving
State shall submit to the Committee written
explanations or statements clarifying the
matter and the remedy, if any, that may
have been taken by that State.

2. I the matter is not adjusted to the
satisfaction of both parties, either by bilat-
eral negotiations or by any other procedure
open to them, within six months after the
receipt by the receiving State of the initial
communication, either State shall have the
right to refer the matter again to the Com-
mittee by notice given to the Committee
and also to the other State.

3. The Committee shall deal with a
matter referred to it in accordance with para-
graph 2 of this article after it has ascertained
that all available domestic remedies have
been invoked and exhausted in the case, in
conformity with the generally recognized
principles of international law. This shall
not be the rule where the application of the
remedies is unreasonably prolonged.

4. In any matter referred to it, the
Committee may call upon the States Parties



concerned to supply any other relevant in-
formation.

5. When any matter arising out of this
articleis being considered by the Committee,
the States Parties concerned shall be entitled
to send a representative to take part in the
proceedings of the Committee, without
voting rights, while the matter is under con-
sideration,

Article 12

1. {a} After the Commiitee has ob-
tained and collated all the information it
thinks necessary, the Chairman shall appoint
an ad hoc Conciliation Commission (herein-
after referred to as “the Commission”) com-
prising five persons who may or may not be
members of the Committee. The members of
the Commission shall be appointed with the
unanimous consent of the parties to the dis-
pute, and its good offices shall be made
available to the States concerned with a
view to an amicable solution to the matter
on the basis of respect for this Convention.

{b) If the States Parties to the dispute
fail to reach agreement on all or part of the
composition of the Commission within
three months, the members of the Commis-
sion shall be elected by two-thirds majority
vote by secret ballot of the Committee
from among its own members.

2. The members of the Commission
shall serve in their personal capacity. They
shall not be nationals of the States Parties
to the dispute or of a State not Party to this
Convention.

3. The Commission shall elect its own
Chairman and adopt its own rules of pro-
cedure.

4. The meetings of the Commission
shall normally be held at the Headquarters
of the United Nations, or at any other con-
venient place as determined by the Commis-
sion.

5. The secretariat provided in accord-
ance with article 10, paragraph 3, shall also
service the Commission whenever a dispute
among the States Parties brings the Commis-
sion into being.

6. The States Parties to the dispute
shall share equally all the expenses of the
members of the Commission in accordance
with the estimates to be provided by the
Secretary-General.

7. The Secretary-General shall be em-
powered to pay the expenses of the mem-
bers of the Commission, if necessary, before
reimbursement by the States Parties to the

dispute in accordance with paragraph 6 of
this article.

8. The information obtained and col-
lated by the Committee shall be made avail-
able to the Commission and the Commission
may call upon the States concerned to supply
any other relevant information.

Article 13

1. When the Commission has fully
considered the matter, it shall prepare and
submit to the Chairman of the Committee a
report embodying its findings on all ques-
tions of fact relevant to the issue between
the parties and containing such recommen-
dations as it may think proper for the
amicable solution to the dispute.

2. The Chairman of the Committee
shall communicate the report of the Com-
mittee to each of the States Parties to the
dispute. These States shall within three
months inform the Chairman of the Com-
mittee whether or not they accept the
recommendations contained in the report of
the Commission.

3. After the period provided for in
paragraph 2 of this article, the Chairman of
the Committee shall communicate the re-
port of the Commission and the declarations
of States Parties concerned to the other
States Parties to this Convention.

Article 14

1. A State Party may at any time de-
clare that it recognizes the competence of
the Committee to receive and consider com-
munications from individuals within its juris-
diction claiming to be victims of a violation
by that State Party of any of the rights set
forth in this Convention. No communication
shall be received by the Committee if it con-
cerns a State Party which has not made such
a declaration.

2. Any State Party which makes a dec-
laration as provided for in paragraph 1 of
this article may establish or indicate a body
within its national legal order which shall be

. competent to receive and consider petitions

from individuals and groups of individuals
within its jurisdiction who claim to be vic-
tims of a violation of any of the rights set
forth in this Convention and who have ex-
hausted other available local remedies.

3. A declaration made in accordance
with paragraph 1 of this article and the
name of any body established or indicated
in accordance with paragraph 2 of this arti-
cle, shall be deposited by the State Party
concerned with the Secretary-General of the
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United Nations, who shall transmit copies
thereof to the other States Parties, A declara-
tion may be withdrawn at any time by noti-
fication to the Secretary-General, but such
a withdrawal shall not affect communica-
tions pending before the Committee,

4. A register of petitions shall be kept
by the body established or indicated in ac-
cordance with paragraph 2 of this article,
and certified copies of the register shall be
filed annually through appropriate channels
with the Secretary-General on the under-
standing that the contents shall not be pub-
licly disclosed.

5. In the event of failure to obtain sat-
isfaction from the body established or indi-
cated in accordance with paragraph 2 of
article, the petitioner shall have the right to
communicate the matter to the Commiitee
within six months.

6. (a) The Committee shall confiden-
tially bring any communication referred to
it to the attention of the State Party alleged
to be violating any provision of this Conven-
tion, but the identity of the individual or
groups of individuals concerned shall not be
revealed without his or their express consent.
The Committee shall not receive anonymous
communications.

(b) Within three months, the receiving
State shall submit to the Committee written
explanations or statements clarifying the
matter and the remedy, if any, that may
have been taken by that State.

7. (a) The Committee shall consider .
communications in the light of all informa-

tion made available to it by the State Party
concerned and by the petitioner. The Com-
mittee shall not consider any communication
from a petitioner unless it has ascertained
that the petitioner has exhausted all available
domestic remedies. However, this shall not
be the rule where the application of the
remedies is unreasonably prolonged.

(b) The Committee shall forward its
suggestions and recommendations, if any,
to the State Party concerned and to the
petitioner.

8. The Committee shall include in its
annual report a summary of such communi-
cations and, where appropriate, summary of
the explanations and statements of the
States Parties concerned and of its own sug-
gestions and recommendations.

9. The Committee shall be competent
to exercise the functions provided for in this
article only when at least ten States Parties
to this Convention are bound by declarations
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in accordance with paragraph 1 of this
article.

Article 15

1. Pending the achievement of the ob-
jectives of General Assembly resolution 1514
(XV) of 14 December 1960 in the Declara-
tion on the Granting of Independence to
Colonial Countries and Peoples, the provi-
sions of this Convention shall in no way
limit the right to petition granted to these
peoples by other international instruments
or by the United-Nations and its specialized
agencies.

2. {a) The Committee established un-
der article 8, paragraph 1, shall receive copies
of the petitions from, and submit expressions
of opinion and recommendations on these
petitions to, the bodies of the United Na-
tions which deal with matters directly related
to the principles and objectives of this Con-
vention in their consideration of petitions
from the inhabitants of Trust and Non-
Self-Governing Territories, and all other
territories to which General Assembly res-
olution 1514 (XV) applies, relating to
matters covered by this Convention which
are before these bodies.

(b) The Committee shall receive from
the competent bodies of the United Nations
copies of the reports concerning the legisla-
tive, judicial, administrative or other mea-
sures directly related to the principles and
objectives of this Convention applied by the
administering Powers within the territories
mentioned in sub-paragraph fa) of this para-
graph and shall express opinions and make
recommendations to these bodies.

3. The Committee shall include in its
report to the General Assembly a summary
of the petitions and reports it has received
from United Nations bodies, and the ex-
pressions of opinion and recommendations
of the Committee related to the said peti-
tions and reports.

4. The Committee shall request from
the Secretary-General of the United Nations
all information relevant to the -objectives of
this Convention and available to him regard-
ing the territories mentioned in paragraph 2
{a) of this article.

Article 16

The provisions of this Convention con-
cerning the settlement of disputes or com-
plaints shall be applied without prejudice to
other procedures for settling disputes or
complaints in the field of discrimination laid



down in the constituent instruments of, or
in conventions adopted by, the United Na-
tions and its specialized agencies, and shall
not prevent the States Parties from having
recourse to other procedures for settling a
dispute in accordance with general or special
international agreements in force between
them.

PART II

Article 17

1. This Convention is open for signa-
ture by any State Member of the United Na-
tions or member of any of its specialized
agencies, by any State Party to the Statute
of the International Court of Justice, and
by any other State which has been invited
by the General Assembly of the United
Nations to become a Party to this Conven-
tion.

This Convention is subject to ratifica-
tion. Instruments of ratification shall be de-
posited with the Secretary-General of the
United Nations.

Article 18

1. This Convention shall be open to
accession by any State referred to in article
17, paragraph 1.

2. Accession shall be effected by the
deposit of an instrument of accession with
the Secretary-General of the United Nations.

Article 19

1. This Convention shall enter into
force on the thirtieth day after the date of
the deposit with the Secretary-General of
the United Nations of the twenty-seventh
instrument of ratification or instrument of
accession.

2. For each State ratifying this Con-
vention or acceding to it after the deposit
of the twenty-seventh instrument of ratifi-
cation or instrument of accession, the
Convention shall enter into force on the
thirtieth day after the date of the deposit of
its own instrument of ratification or instru-
ment of accession.

Article 20

1. The Secretary-General of the United
Nations shall receive and circulate to all
States which are or may become parties to
this Convention reservations made by States
at the time of ratification or accession. Any
State which objects to the reservation shall,
within a period of ninety days from the date

of the said communication, notify the
Secretary-General that it does not accept it.

2. A reservation incompatible with the
object and purpose of this Convention shall
not be permitted, nor shall a reservation, the
effect of which would inhibit the operation
of any of the bodies established by the Con-
vention, be allowed. A reservation shall be
considered incompatible or inhibitive if at
least two-thirds of the States Parties to the
Convention object to it.

3. Reservations may be withdrawn at
any time by notification to this effect ad-
dressed to the Secretary-General. Such noti-
fication shall take effect on the date on
which it is received.

Article 21

A State Party may denounce this Con-
vention by written notification to the
Secretary-General of the United Nations.
Denunciation shall take effect one year after
the receipt of the notification by the
Secretary-General.

Article 22

Any dispute between two or more
States Parties over the interpretation or ap-
plication of this Convention, which is not
setiled by negotiation or by the procedures
expressly provided for in this Convention,
shall at the request of any of the parties to
the dispute be referred to the International
Council of Justice for decision, unless the
disputants agree to another mode of settle-
ment.

Article 23

1. A request for the revision of this
Convention may be made at any time by the
State Party by means of a notification in
writing addressed to the Secretary-General.

2. The General Assembly shall decide
upon the steps, if any, to be taken in respect
of such a request.

Article 24

The Secretary-General of the United
Nations shall inform all States referred to in
article 17, paragraph 1, of the following par-
ticulars :

(a) Signatures, ratifications and acces-
sions under articles 17 and 18;

(b) The date of entry into force of this
Convention under article 19;

(c) Communications and declarations
received under articles 14 and 22;

(d} Denunciation under article 20.
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APPENDIX IV

INTERNATIONAL COVENANT ON
ECONOMIC, SOCIAL AND CULTURAL RIGHTS

(Entered into force January 3, 1976)

PREAMBLE

The States Parties to the present Cov-
enant,

Considering that, in accordance with
the principles proclaimed in the Charter of
the United Nations, recognition of the in-
herent dignity and of the equal and inalien-
able rights of all members of the human
family is the foundation of freedom, justice
and peace in the world,

Recognizing that these rights derive
from the inherent dignity of the human per-
son,

Recognizing that, in accordance with
the Universal Declaration of Human Rights,
the ideal of free human beings enjoying free-
dom from fear and want can only be achieved
if conditions are created whereby everyone
may enjoy his economic, social and cultural
rights, as well as his civil and political rights,

Considering the obligation of States
under the Charter of the United Nations to
promote universal respect for, and observ-
ance of, human rights and freedoms,

Realizing that the individual, having
duties to other individuals and to the com-
munity to which he belongs, is under a re-
sponsibility to strive for the promotion
and observance of the rights recognized in
the present Covenant,

Agree upon the following articles:

PART I

Article 1

1. All peoples have the right of self-
determination. By virtue of that right they
freely determine their political status and
freely pursue their economic, social and cul-
tural development.

2. All peoples may, for their own ends,
freely dispose of their natural wealth and
resources without prejudice to any obliga-
tions arising out of international economic
co-operation, based upon the principle of
mutual benefit, and international law. In no
case may a people be deprived of its own
means of subsistence.

3. The States Parties to the present
Covenant, including those having responsi-
bility for the administration of Non-Self-
Governing and Trust Territories, shall
promote the realization of the right of self-
determination, and shail respect that right,
in conformity with the provisions of the
Charter of the United Nations.

PART II

Article 2

1. Each State Party to the present
Covenant undertakes to take steps, individ-
ually and through international assistance
and co-operation, especially economic and
technical, to the maximum of its available
resources, with a view to achieving progres-
sively the full realization of the rights
recognized in the present Covenant by all
appropriate means, including particularly
the adoption of legislative measures.

2. The States Parties to the present
Covenant undertake to guarantee that the
rights enunciated in the present Covenant
will be exercised without discrimination of
any kind as to race, colour, sex, language,
religion, political or other opinion, national
or social origin, property, birth or other
status.

3. Developing countries, with due re-
gard to human rights and their national
economy, may determine to what extent
they would guarantee the economic rights
recognized in the present Covenant to non-
nationals.

Article 3

The States Parties to the present
Covenant undertake to ensure the equal
right of men and women to the enjoy-

ment of all economic, social and cultural

rights set forth in the present Covenant.

Article 4

The States Parties to the present
Covenant recognize that, in the enjoyment
of those rights provided by the State in
conformity with the present Covenant, the
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State may subject such rights only to such
limitations as are determined by law only in
so far as this may be compatible with the
nature of these rights and solely for the pur-
pose of promoting the general welfare in a
democratic society.

Article 5

1. Nothing in the present Covenant
may be interpreted as implying for any
State, group or person any right to engage in
any activity or to perform any act aimed at
the destruction of any of the rights or free-
doms recognized herein, or at their limita-
tion to a greater extent than is provided for
in the present Covenant,

2. No restriction upon or derogation
from any of the fundamental human rights
recognized or existing in any country in vir-
tue of law, conventions, regulations or cus-
tom shall be admitted on the pretext that
the present Covenant does not recognize
such rights or that it recognizes them to a
lesser extent.

PART III

Article 6

1. The States Parties to the present
Covenant recognize the right to work, which
includes the right of everyone to the oppor-
tnity to gain his living by work which he
freely chooses or accepts, and will take ap-
propriate steps to safeguard this right.

2. The steps to be taken by a State
Party to the present Covenant to achieve
the full realization of this right shall include
technical and vocational guidance and train-
ing programmes, policies and techniques to
achieve steady economic, social and cultural
development and full and productive em-
ployment under conditions safeguarding
fundamental political and economic free-
doms to the individual.

Article 7

The States Parties to the present Cov-
enant recognize the right of everyone to the
enjoyment of just and favourable conditions
of work which ensure, in particular:

(a) Remuneration which provides all
workers, as a minimum, with:

(i) Fair wages and equal remun-
eration for work of equal value
without distinction of any

kind, in particular women be- -

ing guaranteed conditions of
work not inferior to those en-
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joyed by men, with equal pay
for equal work;

(ii) A decent living for themselveg
a{ld their families in accord-
ance with the provisions of the
present Covenant;

(b) Safe and healthy working condi-
tions;

(c) Equal opportunity for everyone to
be promoted in his employment to an ap-
propriate higher level, subject to no con-
siderations other than those of senjority and
competence;

(d) Rest, leisure and reasonable limi-
tation of working hours and periodic holi-
days with pay, as well as remuneration for
public holidays,

Article 8

1. The States Parties to the present
Covenant undertake to ensure:

(a) The right of everyone to form
trade unions and join the trade union of his
choice, subject only to the rules of the or-
ganization concerned, for the promotion
and protection of his economic and social
interests. No restrictions may be placed on
the exercise of this right other than those
prescribed by law and which are necessary
in a democratic society in the interests of
national security or public order or for the
protection of the rights and freedoms of
others;

(b) The right of trade unions to es-
tablish national federations or confedera-
tions and the right of the latter to form or
join international trade-union organizations;

(c) The right of trade unions to func-
tion freely subject to no limitations other
than those prescribed by law and which are
necessary in a democratic society in the in-
terests of national security or public order
or for the protection of the rights and free-
doms of others;

(d) The right to strike, provided that
it is exercised in conformity with the laws
of the particular country.

2. This article shall not prevent the
imposition of lawful restrictions on the
exercise of these rights by members of the
armed forces or of the police or of the
administration of the State,

3. Nothing in this article shall au-
thorize States Parties to the International
Labour Organisation Convention of 1948
concerning Freedom of Association and Pro-
tection of the Right to Organize to take
legislative measures which would prejudice,



or apply the law in such a manner as would
prejudice, the guarantees provided for in
that Convention.

Article 9

The States Parties to the present Cov-
enant recognize the right of everyone to
social security, including social insurance.

Article 10

The States Parties to the present Cov-
enant recognize that:

1. The widest possible protection and
assistance should be accorded to the family,
which is the natural and fundamental group
unit of society, particularly for its establish-
ment and while it is responsible for the care
and education of dependent children. Mar-
riage must be entered into with the free
consent of the intending spouses.

2. Special protection should be ac-
corded to mothers during a reasonable period
before and after childbirth. During such a
period working mothers should be accorded
paid leave or leave with adequate social
security benefits,

3. Special measures of protection and
assistance should be taken on behalf of all
children and young persons without any
discrimination for reasons of parentage or
other conditions. Children and young per-
sons should be protected from economic
and social exploitation. Their employment
in work harmful to their morals or health
or dangerous to life or likely to hamper
their normal development should be punish-
able by law. States should also set age limits
below which the paid employment of child
labour should be prohibited and punishable
by law.

Article 11

1. The States Parties to the present
Covenant recognize the right of everyone to
an adequate standard of living for himself
and his family, including adequate food,
clothing and housing, and to the continuous
improvement of living conditions. The
States Parties will take appropriate steps to
ensure the realization of this right, recog-
nizing to this effect the essential importance
of international co-operation based on free
consent.

2. The States Parties to the present
Covenant, recognizing the fundamental right
of everyone to be free from hunger shall
take, individually and through international
co-operation, the measures, including spe-
cific programmes, which are needed:

(a) To improve methods of produc-
tions, conservation and distribution of food
by making full use of technijcal and scientific
knowledge, by disseminating knowledge of
the principles of nutrition and by develop-
ing or reforming agrarian systems in such a
way as to achieve the most efficient develop-
ment and utilization of natural resources;

(b) Taking into account the problems
of both food-importing and food-exporting
countries, to ensure an equitable distribu-
tion of world food supplies in relation to
need.

Article 12

1. The States Parties to the present
Covenant recognize the right of everyone to
the enjoyment of the highest attainable
standard of physical and mental health.

2. The steps to be taken by the States
Parties to the present Covenant to achieve
the full realization of this right shall include
those necessary for:

(a) The provision for the reduction of
the stillbirth-rate and of infant mortality
and for the healthy development of the child;

(b) The improvement of all aspects of
environmental and industrial hygiene;

(c) The prevention, treatment and
controt of epidemic, endemic, occupational
and other discases;

(d) The creation of conditions which
would assure to afl medical service and med-
ical attention in the event of sickness.

Article 13

1. The States Parties to the present
Covenant recognize the right of everyone to
education. They agree that education shall
be directed to the full development of the
human personality and the sense of its dig-
nity, and shall strengthen the respect for
human rights and fundamental freedoms.
They further agree that education shall en-
able persons to participate effectively in a
free society, promote understanding, toler-
ance and friendship among all nations and
all racial, ethnic or religious groups, and
further the activities of the United Nations
for the maintenance of peace.

2, The States Parties to the present
Covenant recognize that, with a view to
achieving the full realization of this right:

(a) Primary education shall be com-
pulsory and available free to all;

(b) Secondary education in its dif-
ferent forms including technical and voca-
tional secondary education, shall be made
generally available and accessible to all by
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every appropriate means, and in particular
by the progressive introduction of free edu-
cation;

(c) Higher education shall be made
equally accessible to all, on the basis of
capacity, by every appropriate means, and
in particular by the progressive introduction
of free education;

(d) Fundamental education shall be
encouraged or intensified as far as possible
for those persons who have not received or
completed the whole period of their primary
education;

(¢) The development of a system of
schools at all levels shall be actively pursued,
an adequate fellowship system shall be es-
tablished, and the material conditions of
teaching staff shall be continuously im-
proved.

3. The States Parties to the present
Covenant undertake to have respect for the
liberty of parents and, when applicable,
legal guardians to choose for their children
schools, other than those established by the
public authorities, which conform to such
minimum educational standards as may be
laid down or approved by the State and to
ensure the religious and moral education of
their children in conformity with their own
convictions.

4. No part of this article shall be con-
strued so as to interfere with the liberty of
individuals and bodies to establish and di-
rect educational institutions, subject always
to the observance of the principles set forth

" in paragraph 1 of this article and to the re-
quirement that the education given in such
institutions shall conform to such minimum
standards as may be laid down by the State.

Article 14

Each State Party to the present Cov-
enant which, at the time of becoming a
" Party, has not been able to secure in its met-
ropolitan territory or other territories under
its jurisdiction compulsory primary educa-
tion, free of charge, undertakes, within two
years, to work out and adopt a detailed plan
of action for the progressive implementation,
within a reasonable number of years, to be
fixed in the plan, of the principle of com-
pulsory education free of charge for all,

Article 15

1. The States Parties to the present
Covenant recognize the right of everyone:

(a) To take part in cultural life;

(b) To enjoy the benefits of scientific
progress and its applications;
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(¢) To benefit from the protection of
the moral and material interests resulting
from any scientific, literary or artistic pro-
duction of which he is the author,

2. The steps to be taken by the States
Parties to the present Covenant to achieve
the full realization of this right shall include
those necessary for the conservation, the
development and the diffusion of science
and culture,

3. The States Parties to the present
Covenant undertake to respect the freedom
indispensable for scientific research and
creative activity.

4. The States Parties to the present
Covenant recognize the benefits to be
derived from the encouragement and
development of international contacts and
co-operation in the scientific and cultural
fields.

PART IV

Article 16

1. The States Parties to the present
Covenant undertake to submit in con-
formity with this part of the Covenant
reports of the measures which they have
adopted and the progress made in achieving
the observance of the rights recognized
herein.

2. (a) All reports shall be submitted
to the Secretary-General of the United Na-
tions, who shall transmit copies to the Eco-
nomic and Social Council for consideration
in accordance with the provisions of the
present Covenant;

(b) The Secretary-General of the
United Nations shall also transmit to the
specialized agencies copies of the reports, or
any relevant parts therefrom, from States
Parties to the present Covenant which are
also members of these specialized agencies
in so far as these reports, or parts there-
from, relate to any matters which fall within
the responsibilities of the said agencies in
accordance with their constitutional instru-
ments.

Article 17

1. The States Parties to the present
Covenant shall furnish their reports in stages,
in accordance with a programme to be estab-
lished by the Economic and Social Council
within one year of the entry into force of
the present Covenant after consultation
with the States Parties and the specialized
agencies concerned.

2. Reports may indicate factors and



difficulties atfecting the degree of fulfil-
ment of obligations under the present Cov-
enant,

3. Where relevant information has pre-
viously been furnished to the United Nations
or to any specialized agency by any State
Party to the present Covenant, it will not
be necessary to reproduce that information,
but a precise reference to the information so
furnished will suffice.

Article 18

Pursuant to its responsibilities under
the Charter of the United Nations in the
field of human rights and fundamental free-
doms, the Economic and Social Council
may make arrangements with the specialized
agencies in respect of their reporting to it on
the progress made in achieving the ob-
servance of the provisions of the present
Covenant falling within the scope of their
activities. These reports may include partic-
ulars of decisions and recommendations on
such implementation adopted by their com-
petent organs.

Article 19

The Economic and Social Council may
transmit to the Commission on Human
Rights for study and general recommenda-
tion or, as appropriate, for information the
reports concerning human rights submitted
by States in accordance with articles 16 and
17, and those concerning human rights sub-
mitted by the specialized agencies in accord-
ance with article 18.

Article 20

The States Parties to the present Cove-
nant and the specialized agencies concerned
may submit comments to the Economic and
Social Council on any general recommenda-
tion under article 19 or reference to such
general recommendation in any report of
the Commission on Human Rights or any
documentation referred to therein.

Article 21

The Economic and Social Council may
submit from time to time to the General
Assembly reports with recommendations of
a general nature and a summary of the in-
formation received from the States Parties
to the present Covenant and the specialized
agencies on the measures taken and the
progress made in achieving the general ob-
servance of the rights recognized in the
present Covenant.

Article 22

The Economic and Social Council may
bring to the attention of other organs of
the United Nations, their subsidiary organs
and specialized agencies concerned with
furnishing technical assistance any matters
arising out of the reports referred to in this
part -of the present Covenant which may
assist such bodies in deciding, each within
its field of competence, on the advisability
of international measures likely to contribute
to the effective progressive implementation
of the present Covenant.

Article 23

The States Parties to the present Cov-
enant agree that international action for the
achievement of the rights recognized in the
present Covenant includes such methods as
the conclusion of conventions, the adoption
of recommendations, the furnishing of tech-
nical assistance and the holding of regional
meetings and technical meetings for the
purpose of consultation and study organized
in conjunction with the Government con-
cerned.

Article 24

Nothing in the present Covenant shatl
be interpreted as impairing the provisions of
the Charter of the United Nations and of
the constitutions of the specialized agencies
which define the respective responsibilities
of the various organs of the United Nations
and of the specialized agencies in regard to
the matters dealt with in the present Cov-
enant.

Article 25

Nothing in the present Covenant shall
be interpreted as impairing the inherent
right of all peoples to enjoy and utilize freely
their natural wealth and resources.

PART V

Article 26

1. The present Covenant is open for
signature by any State Member of the United
Nations or member of any of its specialized
agencies, by any State Party to the Statute
of the International Court of Justice, and by
any other State which has been invited by
the General Assembly of the United Nations
to become a party to the present Covenant.

2. The present Covenant is subject to
ratification. Instruments of ratification shall
be deposited with the Secretary-General of
the United Nations.
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3. The present Covenant shall be open
to accession by any State referred to in
paragraph 1 of this article,

4. Accession shall be effected by the
deposit of an instrument of accession with
the Secretary-General of the United Nations.

5. The Secretary-General of the
United Nations shall inform all States which
have signed the present Covenant or ac-
ceded to it of the deposit of each instru-
ment of ratification of accession.

Article 27

1. The present Covenant shall enter
into force three months after the date of
the deposit with the Secretary-General of
the United Nations of the thirty-fifth in-
sttument of ratification or instrument of
accession.

2. For each State ratifying the present
Covenant or acceding to it after the deposit
of the thirty-fifth instrument of ratification
or instrument of accession, the present Cov-
enant shall enter into force three months
after the date of the deposit of its own in-
strument of ratification or instrument of
accession.

Article 28

The provisions of the present Covenant
shall extend to all parts of federal States
without any limitations or exceptions.

Article 29

1. Any State Party to the present Cov-
enant may propose an amendment and file
it with the Secretary-General of the United
Nations. The Secretary-General shall there-
upon communicate any proposed amend-
ments to the States Parties to the present
Covenant with a request that they notify
him whether they favour a conference of
States Parties for the purpose of considering
and voting upon the proposals. In the event
that at least one third of the States Parties
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favours such a conference, the Secretary-
General shall convene the conference under
the auspices of the United Nations, Any
amendment adopted by a majority of the
States Parties present and voting at the
conference shall be submitted to the Gen-
eral Assembly of the United Nations for
approval.

2. Amendments shall come into force
when they have been approved by the Gen-
eral Assembly of the United Nations and
accepted by a two-thirds majority of the
States Parties to the present Covenant in
accordance with their respective constitu-
tional processes.

3. When amendments come into force
they shall be binding on those States Parties
which have accepted them, other States
Parties still being bound by the provisions
of the present Covenant and any earlier
amendment which they have accepted.

Article 30

Irrespective of the notifications made
under article 26, paragraph §, the Secretary-
General of the United Nations shatl inform
all States referred to in paragraph 1 of the
same article of the following particulass:

(a) Signatures, ratifications and acces-
sions under article 26; :

{b) The date of the entry into force of
the present Covenant under article 27 and
the date of the entry into force of any
amendments under article 29.

Article 31

1. The present Covenant, of which the
Chinese, English, French, Russian and Span-
ish texts are equally authentic, shall be de-
posited in the archives of the United Nations.

2. The Secretary-General of the
United Nations shall transmit certified
copies of the present Covenant to all States
referred to in article 26.



APPENDIX V

INTERNATIONAL COVENANT ON
CIVIL AND POLITICAL RIGHTS

(Entered into force March 23, 1976)

PREAMBLE

The States Parties to the present Covy-
enant,

Considering that, in accordance with
the principles proclaimed in the Charter of
the United Nations, recognition of the in-
herent dignity and of the equal and inalien-
able rights of all members of the human
family is the foundation of freedom, justice
and peace in the world,

Recognizing that these rights derive
from the inherent dignity of the human per-
son,

Recognizing that, in accordance with
the Universal Declaration of Human Rights,
the ideal of free human beings enjoying civil
and political freedom and freedom from
fear and want can only be achieved if con-
ditions are created whereby everyone may
enjoy his civil and political rights, as well as
his economic, social and cultural rights,

Considering the obligations of States
under the Charter of the United Nations to
promote universal respect for, and observ-
ance of, human rights and freedoms,

Realizing that the individual, having
duties to other individuals and to the com-
munity to which he belongs, is under a re-
sponsibility to strive for the promotion and
observance of the rights recognized in the
present Covenant,

Agree upon the following articles:

PART 1

Article 1

1. All peoples have the right of self-
determination. By virtue of that right they
freely determine their political status and
freely pursue their economic, social and
cultural development.

2. Al peoples may, for their own
ends, freely dispose of their natural wealth
and resources without prejudice to any
obligations arising out of international
economic co-operation, based upon the
principle of mutual benefit, and interna-
tional law. In no case may a people be de-
prived of its own means of subsistence.

3. The States Parties to the present
Covenant, including those having respon-
sibility for the administration of Non-Self-
Governing and Trust Territories, shall
promote the realization of the right of
self-determination, and shall respect that
right, in conformity with the provisions of
the Charter of the United Nations.

PART III
Article 2

1. Each State Party to the present
Covenant undertakes to respect and to en-
sure to all individuals within its territory
and subject to its jurisdiction the rights
recognized in the present Covenant, without
distinction of any kind, such as race, colour,
sex, language, religion, political or other
opinion, national or social origin, property,
birth or other status.

2. Where not already provided for by
existing legislative or other measures, each
State Party to the present Covenant under-
takes to take the necessary steps, in ac-
cordance with its constitutional processes
and with the provisions of the present Cov-
enant, to adopt such legislative or other
measures as may be necessary to give effect
to the rights recognized in the present Cov-
enant.

3. Each State Party to the present
Covenant undertakes:

(a) To ensure that any person whose
rights or freedoms as herein recognized are
violated shall have an effective remedy, not-
withstanding that the violation has been
committed by persons acting in an offical
capacity;

(b) To ensure that any person claiming
such a remedy shall have his right thereto
determined by competent judicial, adminis-
trative or legislative authorities, or by any
other competent authority provided for by
the legal system of the State, and to develop
the possibilities of judicial remedy;

(c) To ensure that the competent au-
thorities shall enforce such remedies when
granted.
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Article 3

The States Parties to the present Cov-
enant undertake to ensure the equal right of
men and women to the enjoyment of all
civil or political rights set forth in the
present Covenant,

Article 4

1. In time of public emergency which
threatens the life of the nation and the
existence of which is officially proclaimed,
the States Parties to the present Covenant
may take measures derogating from their
obligations under the present Covenant to
the extent strictly required by the exigen-
cies of the situation, provided that such
measures are not inconsistent with their
other obligations under international law
and do not involve discrimination solely on
the gound of race, colour, sex, language, re-
ligion or social origin.

2. No derogation from articles 6, 7, 8
(paragraphs 1 and 2), 11, 15, 16 and 18 may
be made under this provision.

3. Any State Party to the present Cov-
enant availing itself of the right of derogation
shall immediately inform the other States
Parties to the present Covenant, through the
intermediary of the Secretary-General of the
United Nations, of the provisions from
which it has derogated and of the reasons
by which it was actuated. A further com-
munication shall be made, through the same
intermediary, on the date on which it ter-
minates such derogation.

Article 5

1. Nothing in the present Covenant
may be interpreted as implying for any
State, group or person any right to engage in
any activity or perform any act aimed at the
destruction of any of the rights and free-
doms recognized herein or at their limita~
tion to a greater extent than is provided for
in the present Covenant.

2. There shall be no restriction upon
or derogation from any of the fundamental
human rights recognized or existing in any
State Party to the present Covenant pursuant
to law, conventions, regulations or custom
on the pretext that the present Covenant
does not recognize such right or that it
recognizes them to a lesser extent.

PART [II

Article 6

1. Every human being has the inherent
right to life. This right shall be protected by
law. No one shall be arbitrarily deprived of
his life.

2. In countries which have not abol-
ished the death penalty, sentence of death
may be imposed only for the most serious
crimes in accordance with the law in force
at the time of the commission of the crime
and not contraty to the provisions of the
present Covenant and to the Convention on
the Prevention and Punishment of the Crime
of Genocide. This penalty can only be car-
ried out pursuant to a final judgement ren-
dered by a competent court.

3. When deprivation of life constitutes
the crime of genocide, it is understood that
nothing in this article shall authorize any
State Party to the present Covenant to dero-
gate in any way from any obligation assumed
under the provisions of the Convention on
the Prevention and Punishment of the Crime
of Genocide.

4. Anyone sentenced to death shall
have the right to seek pardon or commuta-
tion of sentence. Amnesty, pardon or com-
mutation of the sentence of death may be
granted in all cases.

5. Sentence of death shall not be im-
posed for crimes committed by persons
below eighteen years of age and shall not be
carried out on pregnant women.

6. Nothing in this article shall be in-
voked to delay or to prevent the abolition
of capital punishment by any State Party
to the present Covenant.

Article 7

No one shall be subjected to torture or
to cruel, inhuman or degrading treatment or
punishment. In particular, no one shail be
subjected without his free consent to medi-
cal or scientific experimentation.

Article 8

1. No one shall be held in slavery;
slavery and the slave-trade in all their forms
shall be prohibited,

2. No one shall be held in servitude.

3. (a) No one shall be required to
perform forced or compulsory labour;

(b) Paragraph 3 (a) shall not be held to
preclude, in countries where imprisonment
“with hard labour may be imposed as a pun-
ishment for a crime, the performance of



hard labour in pursuance of a sentence to
such punishment by a competent court;

(c) For the purpose of this paragraph
the term “forced or compulsory labour”
shall not include:

(i) Any work or service, not re-
ferred to in sub-paragraph
(b), normally required of a
person during conditional re-
lease from such detention;
Any service of a military
character and, in countries
where conscientious objec-
tion is recognized, any na-
tional service required by law
of conscientious objectors;
Any service extracted in cases
of emergency or calamity
threatening the life or well-
being of the community;
Any work or service which
forms part of normal civil
obligations.

()

(i)
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Article 9

1. Everyone has the right to liberty
and security of person. No one shall be sub-
jected to arbitrary arrest or detention. No
one shall be deprived of his liberty except
on such grounds and in accordance with
such procedure as established by law.

2. Anyone who is arrested shall be in-
formed, at the time of arrest, of the reasons
for his arrest and shall be promptly informed
of the charges against him.

3. Anyone arrested or detained on a
criminal charge shall be brought promptly
before a judge or other officer authorized
by law to exercise judicial power and shall
be entitled to a trial within a reasonable
time or to release. It shall not be the general
rule that persons awaiting trial shall be de-
tained in custody, but release may be sub-
ject to guarantees to appear for trial, at any
other stage of the judicial proceedings, and,
should occasion arise, for execution of the
judgement.

4. Anyone who is deprived of his lib-
erty by arrest or detention shall be entitled
to take proceedings before a court, in order
that that court may decide without delay on
the lawfulness of his detention and order his
release if the detention is not lawful.

5. Anyone who has been the victim of
unlawful arrest or detention shall have an
enforceable right of compensation.

Article 10

1. All persons deprived of their liberty
shall be treated with humanity and with re-
spect for the inherent dignity of the human
person.

2. (a) Accused persons shall, save in
exceptional circumstances, be segregated
from convicted persons and shall be subject
to separate treatment appropriate to their
status as unconvicted persons;

(b) Accused juvenile persons shall be
separated from adults and brought as speedily
as possible for adjudication.

3. The penitentiary system shall com-
prise treatment of prisoners the essential
aim of which shall be their reformation and
social rehabilitation. Juvenile offenders shall
be segregated from adults and be accorded
treatment appropriate to their age and legat
status.

Article 11

No one shall be imprisoned merely on
the ground of inability to fulfil a contractual
obligation.

Article 12

1. Everyone lawfully within the terri-
tory of a State shall, within that territory.
have the right to liberty of movement and
freedom to choose his residence.

2. Everyone shall be free to leave any
country, including his own.

3. The above-mentioned rights shall
not be subject to any restrictions except
those which are provided by law, are neces-
sary to protect national security, public
order fordre publicj, public health or morals
or the rights and freedoms of others, and
are consistent with the other rights recog-
nized in the present Covenant.

4. No one shall be arbitrarily deprived
of the right to enter his own country.

Article 13

An alien lawfully in the territory of a
State Party to the present Covenant may be
expelled therefrom only in pursuance of a
decision reached in accordance with law and
shall, except where compelling reasons of
national security otherwise require, be al-
lowed to submit the reasons against his ex-
pulsion and to have his case reviewed by,
and be represented for the purpose before,
the competent authority or a person or pex-
sons especially designated by the competent
authority.
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Article 14

1. All persons shall be equal before the
courts and tribunals. In the determination
of any criminal charge against him or of his
rights and obligations in a suit at law, every-
one shall be entitled to a fair and public
hearing by a competent, independent and
impartial tribunal established by law. The
Press and the public may be excluded from
all or part of a trial for reasons of morals,
public order (ordre public/ or national se-
curity in a democratic society, or when the
interest of the private lives of the parties so
requires, or to the extent strictly necessary
in the opinion of the court in special cir-
cumstances where publicity would prejudice
the interests of justice; but any judgement
rendered in a criminal case or in a suit of
law shall be made public except where the
interest of juvenile persons otherwise re-
quires or the proceedings concern matri-
monijal disputes or the guardianship of
children.

2. Everyone charged with a criminal
offence shall have the right to be presumed
innocent until proved guilty according to
law.

3. In the determination of any crim-
inal charge against him, everyone shall be
entitled to the following minimum guaran-
tees, in full equality:

(a) To be informed promptly and in

detail in a language which he understands of
the nature and cause of the charge against
him, |
(b) To have adequate time and facili-
ties for the preparation of his defence and
to communicate with counsel of his own
choosing.

(c) To be tried without undue delay;

(d) To be tried in his presence, and to
defend himself in person or through legal
assistance of his own choosing; to be in-
formed, if he does not have legal assistance,
of this right; and to have legal assistance as-
signed to him, in any case where the interests
of justice so require, and without payment
by him in any such case if he does not have
sufficient means to pay for it;

(¢) To examine, or have examined, the
witnesses against him and to obtain the
attendance and examination of witnesses
on his behalf under the same conditions as
witnesses against him;

() To have the free assistance of an
interpreter if he cannot understand or speak
the language used in court;
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(8) Not to be compelled to testify
against himself or to confess guilt.

4. In the case of juvenile persons, the
procedure shall be such as will take account
of their age and the desirability of promot-
ing their rehabilitation.

5. Everyone convicted of a crime shall
have the right to his conviction and sentence
being reviewed by a higher tribunal accord-
ing to law.

6. When a person has by a final deci-
sion been convicted of a criminal offence
and when subsequently his conviction has
been reversed or he has been pardoned on
the gound that a new or newly discovered
fact shows conclusively that there has been
a miscarriage of justice, the person who has
suffered punishment as a result of such con~
viction shall be compensated according to
law, unless it is proved that the non-
disclosure of the unknown fact in time is
wholly or partly attributable to him.

7. No one shall be liable to be tried or
punished again for an offence for which he
has already been finally convicted or ac-
quitted in accordance with law and penal
procedure of each country.

Article 15

1. No one shall be held guilty of any
criminal offence on account of any act or
omission which did not constitute a crim-
inal offence, under national or international
law, at the time when it was committed.
Nor shall a heavier penalty be imposed than
the one that was applicable at the time
when the criminal offence was committed.
If, subsequent to the commission of the
offence, provision is made by law for the
imposition of a lighter penalty, the offender
shall benefit thereby.

2. Nothing in this article shall preju-
dice the trial and punishment of any person
for any act or omission which, at the time
when it was committed, was criminal ac-
cording to the general principles of law
recognized by the community of nations.

Article 16
Everyone shall have the right to recog-
nition everywhere as a person before thelaw.
Article 17

1. No one shall be subjected to arbi-
trary or unlawful interference with his pri-
vacy, family, home or correspondence, nor
to unlawful attacks on his honour and repu-
tation.



2. Everyone has the right to the protec-
tion of the law against such interference or
attacks.

Article 18

1. Everyone shall have the right to
freedom of thought, conscience and religion.
This right shall include freedom to have or
to adopt a religion or belief of his choice,
and freedom, either individually or in com-
munity with others and in public or private,
to manifest his religion or belief in worship,
observance, practice and teaching.

2. No one shall be subject to coercion
which would impair his freedom to have or
to adopt a religion or belief of his choice.

3. Freedom to manifest one’s religion
or beliefs may be subject only to such limi-
tations as are prescribed by law and are nec-
essary to protect public safety, order, health
or morals or the fundamental rights and
freedoms of others.

4. The States Parties to the present
Covenant undertake to have respect for the
liberty of parents and, when applicable, legal
guardians to ensure the religious and moral
education of their children in conformity
with their own convictions.

Article 19

1. Everyone shall have the right to
hold opinions without interference.

2. Everyone shall have the right to
freedom of expression; this right shall in-
clude freedom to seek, receive and impart
information and ideas of all kinds, regardless
of frontiers, either orally, or in writing or in
print, in the form of art, or through any
other media of his choice.

3. The exercise of the rights provided
for in paragraph 2 of this article carries with
it special duties and responsibilities. It may
therefore be subject to certain restrictions,
but these shall only be such as are provided
by law and are necessary:

(a) For respect of the rights or reputa-
tions of others;

(b) For the protection of national se-
curity or of public order (ordre public), or
of public health or morals.

Article 20

1. Any propaganda for war shall be
prohibited by law.

2. Any advocacy of national, racial or
religious hatred that constitutes incitement
to discrimination, hostility or violence shall
be prohibited by law.

Article 21

The right of peaceful assembly shall be
recognized. No restrictions may be placed on
the exercise of this right other than those
imposed in conformity with the law and
which are necessary in a democratie society
in the interests of national security or public
safety, public order fordre public), the pro-
tection of public health or morals or the
protection of the rights and freedoms of
others.

Article 22

1. Everyone shall have the right to
freedom of association with others, includ-
ing the right to form and join trade unions
for the protection of his interests.

2. No restrictions may be placed on
the exercise of this right other than those
which are prescribed by law and which are
necessary in a democratic society in the in-
terests of national security or public safety,
public order [ordre public}, the protection
of public health or morals or the protection
of the rights and freedoms of others. This
article shall not prevent the imposition of
lawful restrictions on members of the armed
forces and of the police in their exercise of
this right.

3. Nothingin this article shall authorize
States Parties to the International Labour
Organisation Convention of 1948 concern-
ing Freedom of Association and Protection
of the Right to Organize to take legislative
measures which would prejudice or to apply
the law in such a manner as to prejudice, the
guarantees provided for in that Convention.

Article 23

1, The family is the natural and funda-
mental group unit of society and is entitled
to protection by society and the State.

2. The right of men and women of
marriageable age to marry and to found a
family shall be recognized.

3. No marriage shall be entered into
without the free and full consent of the in-
tending spouses.

4. States Parties to the present Cov-
enant shall take appropriate steps to ensure
equality of rights and responsibilities. of
spouses as to marriage, during marriage and
at its dissolution. In the case of dissolution,
provision shall be made for the necessary
protection of any children.
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Article 24

1. Every child shall have, without any
discrimination as to race, colour, sex, lan-
guage, religion, national or social origin,
property or birth, the right to such measures
of protection as are required by his status as
a minor, on the part of his family, society
and the State.

2. Every child shall be registered im-
mediately after birth and shall have a name.

3. Every child has the right to acquire
anationality.

Article 25

Every citizen shall have the right and
the opportunity, without any of the distinc-
tions mentioned in article 2 and without un-
reasonable restrictions:

(a) To take part in the conduct of
public affairs, directly or through freely
chosen representatives;

(b) To vote and to be elected at gen-
uine periodic elections which shall be by
universal and equal suffrage and shall be
held by secret ballot, guaranteeing the free
expression of the will of the electors;

(c) To have access, on general terms of
equality, to public service in his country.

Article 26

All persons are equal before the law
and are entitled without any discrimination
to the equal protection of the law. In this
respect, the law shall prohibit any discrim-
ination and guarantee to all persons equal
and effective protection against discrimina-
tion on any ground such as race, colour, sex,
language, religion, political or other opinion,
national or social origin, property, birth or
other status,

Article 27

In those States in which ethnic, reli-
gious or lingustic minorities exist, persons
belonging to such minorities shall not be
denied the right, in community with the
other members of their group, to enjoy their
own culture, to profess and practice their
own religion, or to use their own language.

PART IV

Article 28

1. There shall be established a Human
Rights Committee (hereafter referred to in
the present Covenant as the Committee).
It shall consist of eighteen members and
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shall carry out the functions hereinafter pro-
vided.

2. The Committee shall be composed
of nationals of the States Parties to the
present Covenant who shall be persons of
high moral character and recognized com-
petence in the field of human rights, con-
sideration being given to the usefulness of
the participation of some persons having
legal experience. h

3. The members of the Committee
shall be elected and shall serve in their per-
sonal capacity.

Article 29

1. The members of the Committee
shall be elected by secret ballot from a list
of persons possessing the qualifications pre-
scribed in article 28 and nominated for the
purpose by the States Parties to the present
Covenant.

2. Each State Party to the present
Covenant may nominate not more than two
persons. These persons shall be nationals of
the nominating State.

3. A person shall be eligible for re-
nomination.

Article 30

1. The initial election shall be held no
later than six months after the date of the
entry into force of the present Covenant.

2. At least four months before the
date of each election to the Committee,
other than an election to fill a vacancy de-
clared in accordance with article 34, the
Secretary-General of the United Nations
shall address a written invitation to the
States Parties to the present Covenant to
submit their nominations for membership of
the Committee within three months.

3. The Secretary-General of the United
Nations shall prepare a list in alphabetical
order of all the persons thus nominated,
with an indication of the States Parties
which have nominated them, and shall sub-
mit it to the States Parties to the present
Covenant no later than one month before
the date of each election.

4. Elections of the members of the
Committee shall be held at a meeting of the
States Parties to the present Covenant con-
vened by the Secretary-General of the
United Nations at the Headquarters of the
United Nations. At that meeting, for which
two thirds of the States Parties to the
present Covenant shall constitute a quo-
rum, the persons elected to the Committee
shall be those nominees who obtain the



largest number of votes and an absolute
majority of the votes of the representatives
of States Parties present and voting.

Article 31

1. The Committee may not include
more than one national of the same State.

2. In the election of the Committee,
consideration shall be given to equitable
geographical distribution of membership
and to the representation of the different
forms of civilization and of the principal
legal systems.

Article 32

1. The members of the Committee
shall be elected for a term of four years.
They shall be eligible for re-election if re-
nominated. However, the terms of nine of
the members elected at the first election
shall expire at the end of two years; immedi-
ately after the first election, the names of
these nine members shall be chosen by lot
by the Chairman of the meeting referred to
in article 30, paragraph 4.

2. Elections at the expiry of office
shall be held in accordance with the pre-
ceding articles of this part of the present
Covenant.

Article 33

1. If, in the unanimous opinion of the
other members, a membes of the Committee
has ceased to carry out his functions for any
cause other than absence of a temporary
character, the Chairman of the Committee
shall notify the Secretary-General of the
United Nations, who shall then declare the
seat of that member to be vacant.

2. In the event of the death or the
resignation of a member of the Committee,
the Chairman shall immediately notify the
Secretary-General of the United Nations,
who shall declare the seat vacant from the
date of death or the date on which the
resignation takes effect.

Article 34

1. When a vacancy is declared in ac-
cordance with article 33 and if the term of
office of the member to be replaced does
not expire within six months of the declara-
tion of the vacancy, the Secretary-General
of the United Nations shatl notify each of
the States Parties to the present Covenant,
which may within two months submit nom-
inations in accordance with article 29 for
the purpose of filling the vacancy.

2. The Secretary-General of the United

Nations shall prepare a list in alphabetical
order of the persons thus nominated and
shall submit it to the States Parties to the
present Covenant. The election to fill the va-
cancy shall then take place in accordance
with the relevant provisions of this part of
the present Covenant.

3. A member of the Committee
elected to fill a vacancy declared in accord-
ance with article 33 shall hold office for the
remainder of the term of the member who
vacated the seat on the Committee under
the provisions of that article.

Article 35

The members of the Committee shall,
with the approval of the General Assembly
of the United Nations, receive emoluments
from United Nations resources on such
terms and conditions as the General Assem-
bly may decide, having regard to the impor-
tance of the Committee’s responsibilities.

Article 36

The Secretary-General of the United
Nations shall provide the necessary staff and
facilities for the effective performance of
the Committee under the present Covenant.

Article 37

1. The Secretary-General of the United
Nations shall convene the initial meeting of
the Committee at the Headquarters of the
United Nations.

2. After its initial meeting, the Com-
mittee shall meet at such times as shall be
provided in its rules of procedure.

3. The Committee shall normally meet
at the Headquarters of the United Nations
or at the United Nations Office at Geneva.

Article 38

Every member of the Committee shall,
before taking up his duties, make a solemn
declaration in open committee that he will
perform his functions impartially and con-
scientiously.

Article 39

1. The Committee shall elect its offi-
cers for a term of two years, They may be
re-elected.

2. The Committee shall establish its
own rules of procedure, but these rules shall
provide, inter alia, that:

(a) Twelve members shall constitute a
quoruym:

(b) Decisions of the Committee shall

165




be made by a majority vote of the members
present.

Article 40
1. The States Parties to the present

Covenant undertake to submit reports on

the measures they have adopted which give
effect to the rights recognized herein and on
the progress made in the enjoyment of those
rights:

(a) Within one year of the entry into
force of the present Covenant for the States
Parties concerned;

(b) Thereafter whenever the Commit-
tee so requests.

2. All reports shall be submitted to the
Secretary-General of the United Nations,
who shall transmit them to the Committee
for consideration. Reports shall indicate the
factors and difficulties, if any, affecting the
implementation of the present Covenant.

3. The Secretary-General of the United
Nations may, after consultation with the
Committee, transmit to the specialized agen-
cies copies of such parts of the reports as
may fall within their field of competence.

4. The Committee shall study the re-
ports submitted by the States Pasties to the
present Covenant. It shall transmit its re-
ports, and such general comments as it may
consider appropriate, to the States Parties.
The Committee may also transmit to the
Economic and Social Council these com-
ments along with the copies of the reports it
has received from States Parties to the pres-
ent Covenant.

5. The States Parties to the present
Covenant may submit to the Committee ob-
servations on any comments that may be
made in accordance with paragraph 4 of this
article.

Article 41

1. A State Party to the present Cove-
nant may at any time declare under this arti-
cle that it recognizes the competence of the
Committee to receive and consider com-
munications to the effect that a State Party
claims that another State Party is not ful-
filling its obligations under the present Cov-
enant. Communications under this article
may be received and considered only if sub-
mitted by a State Party which has made a

. declaration recognizing in regard to itself

the competence of the Committee. No com-
munication shall be received by the Com-
mittee if it concerns a State Party which has
not made such a declaration. Communica-
tions received under this article \sbau be
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dealt with in accordance with the following
procedure:

(a) If a State Party to the present Cov-
enant considers that another State Party is
not giving effect to the provisions of the
present Covenant, it may, by written com-
munication, bring the matter to the atten-
tion of that State Party. Within three months
after the receipt of the communication,
the receiving State shall afford the State
which sent the communication an explana-
tion or any other statement in writing clar-
ifying the matter, which should include, to
the extent possible and pertinent, reference
to domestic procedures and remedies taken,
pending, or available in the matter.

(b) If the matter is not adjusted to the
satisfaction of both States Parties concerned
within six months after the receipt by the
receiving State of the initial communication,
either State shall have the right to refer the
matter to the Committee, by notice given to
the Committee and to the other State.

(c) The Committee shall deal with a
matter referred to it only after it has ascer-
tained that all available domestic remedies
have been invoked and exhausted in the
matter, in conformity with the generally
recognized principles of international law.
This shall not be the rule where the ap-
plication of the remedies is unreasonably
prolonged.

(d) The Committee shall hold closed
meetings when examining communications
under this article.

(e) Subject to the provisions of sub-
paragraph (c), the Committee shall make
available its good offices to the States Par-
ties concerned with a view to a friendly
solution of a matter on the basis of respect
for human rights and fundamental freedoms
as recognized in the present Covenant.

(f) In any matter referred to it, the
Committee may call upon the States Parties
concerned, referred to in sub-paragraph (b),
to supply any relevant information.

(g) The States Parties concerned, re-
ferred to in sub-paragraph (b), shall have the
right to be represented when the matter is
being considered in the Committee and to
make submissions orally and/or in writing.

(h) The Committee shall, within
twelve months after the date of receipt of
notice under sub-paragraph (b), submit a
report:

(i) If a solution within the terms
of sub-paragraph (e) is reached,
the Committee shall confine



its report to a brief statement
of the facts and of the solu-
tion reached;

@ii) If a solution within the terms
of sub-paragraph (e) is not
reached, the Committee shalt
confine its report to a brief
statement of the facts; the
written submissions and record
of the oral submissions made
by the States Parties con-
cerned shall be attached to the
report.

In every matter, the report shall
be communicated to the States Parties
concerned.

2. The provisions of this article shall
come into force when ten States Parties to
the present Covenant have made declara-
tions under paragraph 1 of this article. Such
declarations shall be deposited by the States
Parties with the Secretary-General of the
United Nations, who shall transmit copies
thiereof to the other States Parties. A dec-
laration may be withdrawn at any time by
notification to the Secretary-General. Such
a withdrawal shall not prejudice the con-
sideration of any matter which is the sub-
ject of a communication already transmitted
under this article; no further communication
by any State Party shall be received after
the notification of withdrawal of the dec-
laration has been received by the Secretary-
General, unless the State Party concerned
has made a new declaration.

Article 42

1. (2) If a matter referred to the Com-
mittee in accordance with article 41 is not
resolved to the satisfaction of the States
Parties concerned, the Committee may, with
the prior consent of the States Parties con-
cerned, appoint an ad hoc Conciliation
Commission (hereinafter referred to as the
Commission). The good offices of the Com-
mission shall be made available to the States
Parties concerned with aview to an amicable
solution of the matter on the basis of respect
for the present Covenant;

(b) The Commission shall consist of
five persons acceptable to the States Parties
concerned. If the States Parties concerned
fail to reach agreement within three months
on all or part of the composition of the
Commission, the members of the Commis-
sion concerning whom no agreement has
been reached shall be elected by secret ballot

by a two-thirds majority vote of the Com-
mittee from among its members.

2. The members of the Commission
shall serve in their personal capacity. They
shall not be nationals of the States Parties
concerned, or of a State not party to the
present Covenant, or of a State Party which
has not made a declaration under article 41,

3. The Commission shall elect its
own Chairman and adopt its own rules of
procedure.

4. The meetings of the Commission
shall normally be held at the Headquarters
of the United Nations or at the United Na-
tions Office at Geneva. However, they may
be held at such other convenient places
as the Commission may determine in con-
sultation with the Secretary-General of the
United Nations and the States Parties con-
cerned.

5. The secretariat provided in accord-
ance with article 36 shall also service the
commissions appointed under this article.

6. The information received and col-
lated by the Committee shall be made avail-
able to the Commission and the Commission
may call upon the States Parties concerned
to supply any other relevant information.

7. When the Commission has fully con-
sidered the matter, but in any event not later
than twelve months after having been seized
of the matter, it shall submit to the Chair-
man of the Committee a report for com-
munication to the States Parties concerned:

(2) If the Commission is unable to
complete its consideration of the matter
within twelve months, it shall confine its
report to a brief statement of the status of
its consideration of the matter;

(b) If an amicable solution to the mat-
ter on the basis of respect for human rights
as recognized in the present Covenant is
reached, the Commission shall confine its
report to a brief statement of the facts and
of the solution reached;

(¢) If a solution within the terms of
sub-paragraph (b) is not reached, the Com-
mission’s report shall embody its findings on
all questions of fact relevant to the issues
between the States Parties concerned, and
its views on the possibilities of an amicable
solution of the matter. This report shall also
contain the written submissions and a record
of the oral submissions made by the States
Parties concerned;

(d) If the Commission’s report is sub-
mitted under sub-paragraph (c), the States
Parties concerned shall, within three months
of thereceipt of the report, notify the Chair-
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man of the Committee whether or not they
accept the contents of the report of
the Commission.

8. The provisions of this article are
without prejudice to the responsibilities of
the Committee under article 41.

9. The States Parties concerned shall
share equally all the expenses of the mem-
bers of the Commission in accordance with
estimates to be provided by the Secretary-
General of the United Nations.

10. The Secretary-General of the
United Nations shall be empowered to pay
the expenses of the members of the Com-
mission, if necessary, before reimbursement
by the States Parties concerned, in accord-
ance with paragraph 9 of this article.

Article 43

The members of the Committee, and
of the ad hoc conciliation commissions
which may be appointed under article 42,
shall be entitled to the facilities, privileges
and immunities of experts on mission for
the United Nations as laid down in the rele-
vant sections of the Convention on the Priv-
ileges and Immunities of the United Nations.

Article 44

The provisions for the implementation
of the present Covenant shall apply without
prejudice to the procedures prescribed in
the field of human rights by or under the
constituent instruments and the conventions
of the United Nations and of the specialized
agencies and shall not prevent the States
Parties to the present Covenant from having
recourse to other procedures for settling a
dispute in accordance with general or special
international agreements in force between
them.

Article 45

The Committee shall submit to the
General Assembly of the United Nations,
through the Economic and Social Council,
an annual report on its activities.

PART V

Article 46

Nothing in the present Covenant shall
be interpreted as impairing the provisions
of the Charter of the United Nations and of
the constitutions of the specialized agencies
which define the respective responsibilities
of the various organs of the United Na-
tions and of the specialized agencies in

168

regard to the matters dealt with in the
present Covenant.

Article 47

Nothing in the present Covenant shall
be interpreted as impairing the inherent
right of all peoples to enjoy and utilize
fully and freely their natural wealth and re-
sources.

PART VI

Article 48

1. The present Covenant is open to
signature by any State Member of the
United Nations or member of any of its
specialized agencies, by any State Party to
the Statute of the International Court of
Justice, and by any other State which
has been invited by the General Assembly
of the United Nations to become a party to
the present Covenant.

2. The present Covenant is subject to
ratification. Instruments of ratification shall
be deposited with the Secretary-General of
the United Nations.

3. The present Covenant shall be open
to accession by any State referred to in
paragraph 1 of this article.

4. Accession shall be effected by the
deposit of an instrument of accession with
the Secretary-General of the United Nations.

5. The Secretary-General of the United
Nations shall inform all States which have
signed this Covenant or acceded to it of the
deposit of each instrument of ratification or
accession.

Article 49

1. The present Covenant shall enter
into force three months after the date of the
deposit with the Secretary-General of the
United Nations of the thirty-fifth instrument
of ratification or instrument of accession.

2. For each State ratifying the present
Covenant or acceding to it after the deposit
of the thirty-fifth instrument of ratification
or instrument of accession, the present Cov-
enant shall enter into force three months
after the date of deposit of its own instru-
ment of ratification or instrument of ac-
cession.

Article 50

The provisions of the present Covenant
shall extend to all parts of federal States
without any limitations or exceptions.



Article 51

1. Any State Party to the present Cov-
enant may propose an amendment and file
it with the Secretary-General of the United
Nations. The Secretary-General of the United
Nations shall thereupon communicate any
proposed amendments to the States Parties
to the present Covenant with a request that
they notify him whether they favour a con-
ference of States Parties for the purpose of
considering and voting upon the proposals.
In the event that at least one third of the
States Parties favours such a conference, the
Secretary-General shall convene the con-
ference under the auspices of the United
Nations. Any amendment adopted by the
majority of the States Parties present and
voting at the conference shall be submitted
to the General Assembly of the United Na-
tions for approval.

2. Amendments shall come into force
when they have been approved by the Gen-
eral Assembly of the United Nations and ac-
cepted by a two-thirds majority of the States
Parties to the present Covenant in accord-
ance with their respective constitutional
processes.

3. When amendments come into force,
they shall be binding on those States Parties

which have accepted them, other States
Parties still being bound by the provisions
of the present Covenant and any earlier
amendment which they have accepted.

Article 52

Irrespective of the notifications made
under article 48, paragraph 5, the Secretary-
General of the United Nations shall inform
all States referred to in paragraph 1 of the
article of the following particulars:

(a) Signatures, ratifications and ac-
cessions under article 48;

(b) The date of the entry into force of
the present Covenant under article 49 and
the date of the entry into force of any
amendments under article 51.

Article 53

1. The present Covenant, of which the
Chinese, English, French, Russian and Span-
ish texts are equally authentic, shall be de-
posited in the archives of the United Nations.

2. The Secretary-General of the United
Nations shall transmit certified copies of
the present Covenant to all States referred
10 in article 48,
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APPENDIX VI

OPTIONAL PROTOCOL TO THE INTERNATIONAL-
COVENANT ON CIVIL AND POLITICAL RIGHTS

(Entered into force March 23, 1976)

The States Parties to the present
Protocol,

Considering that in order further to
achieve the purposes of the Covenant on
Civil and Political Rights (hereinafter re-
ferred to as the Covenant) and the im-
plementation of its provisions it would
be appropriate to enable the Human Rights
Committee set up in Part IV of the Cov-
enant (hereinafter referred to as the Com-
mittee) to receive and consider, as provided
in the present Protocol, communications
from individuals claiming to be victims of
violations of any of the rights set forth in
the Covenant,

Have agreed as follows:

Article 1

A State Party to the Covenant that be-
comes a party to the present Protocol rec-
ognizes the competence of the Committee
to receive and consider communications
_from individuals subject to its jurisdiction
who claim to be victims of a violation by
that State Party of any of the rights set
forth in the Covenant. No communication
shall be received by the Committee if it con-
cerns a State Party to the Covenant which is
not a party to the present Protocol.

Article 2

Subject to the provisions of article 1,
individuals who claim that any of their
rights enumerated in the Covenant have
been violated and who have exhausted all
available domestic remedies may submit a
written communication to the Committee
for consideration.

Article 3

The Committee shall consider inadmis-
sible any communication under the present
Protocol which is anonymous, or which it
considers to be an abuse of the right of sub-
mission of such communications or to be
incompatible with the provisions of the Cov-
enant.
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Article 4

1. Subject to the provisions of article
3, the Committee shall bring any communi-
cations submitted to it under the present
Protocol to the attention of the State Party
to the present Protocol alleged to be violat-
ing any provision of the Covenant,

2. Within six months, the receiving
State shall submit to the Committee written
explanations or statements clarifying the
matter and the remedy, if any, that may
have been taken by that State.

Article 5

1. The Committee shall consider com-
munications received under the present Pro-
tocol in the light of all written information
made available to it by the individual and by
the State Party concerned.

2. The Committee shall not consider
any communication from an individual un-
less it has ascertained that:

(a) The same matter is not being ex-
amined under another procedure of interna-
tional investigation or settlement;

(b) The individual has exhausted all
available domestic remedies.

This shall not be the rule where the applica-
tions of the remedies is unreasonably pro-
longed.

3. The Committee shall hold closed
meetings when examining communications
under the present Protocol.

4, The Committee shall forward its
views to the State Party concerned and to
the ifndividual.

Article 6

The Committee shall include in its an-
nual report under article 45 of the Covenant
a summary of its activities under the present
Protocol.

Article 7

Pending the achievement of the objec-
tives of resolution 1514 (XV) adopted by
the General Assembly of the United Nations
on 14 December 1960 concerning the Dec-



laration on the Granting of Independence to
Colonial Countries and Peoples, the provi-
sions of the present Protocol shall in no
way limit the right of petition granted to
these peoples by the Charter of the United
Nations and other international conventions
and instruments under the United Nations
and its specialized agencies.

Article 8

1. The present Protocol is open for
signature by any State which has signed the
Covenant.

2. The present Protocol is subject to
ratification by any State which has ratified
or acceded to the Covenant. Instruments
of ratification shall be deposited with the
Secretary-General of the United Nations.

3. The present Protocol shall be open
to accession by any State which has ratified
or acceded to the Covenant.

4. Accession shall be effected by the
deposit of an instrument of accession with
the Secretary-General of the United Nations.

5. The Secretary-General of the United
Nations shall inform all States which have
signed the present Protocol or acceded to it
of the deposit of each instrument of ratifi-
cation or accession.

Article 9

1. Subject to the entry into force of
the Covenant, the present Protocol shall
enter into force three months after the date
of the deposit with the Secretary-General of
the United Nations of the tenth instrument
of ratification or instrument of accession.

2. For each State ratifying the present
Protocol or acceding to it after the deposit
of the tenth instrument of ratification or in-
strument of accession, the present Protocol
shall enter into force three months after the
date of the deposit of its own instrument of
ratification or instrument of accession.

Article 10

The provisions of the present Protocol
shall extend to all parts of federal States
without any limitations or exceptions.

Article 11

1. Any State Party to the present Pro-
tocol may propose an amendment and file
it with the Secretary-General of the United
Nations. The Secretary-General shall there-
upon communicate any proposed amend-
ments to the States Parties to the present
Protocol with a request that they notify him
whether they favour a conference of States
Parties for the purpose of considering and
voting upon the proposal. In the event that

at least one third of the States Parties favours
such a conference, the Secretary-General
shall convene the conference under the aus-
pices of the United. Nations. Any amend-
ment adopted by a majority of the States
Parties present and voting at the conference
shall be submitted to the General Assembly
of the United Nations for approval.

2. Amendments shall come into force
when they have been approved by the Gen-
eral Assembly of the United Nations and
accepted by a two-thirds majority of the
States Parties to the present Protocol in
accordance with their respective constitu-
tional processes.

3. When amendments come into force,
they shall be binding on those States Parties
which have accepted them, other States
Parties still being bound by the provisions
of the present Protocol and any earlier
amendment which they have accepted.

Article 12

1. Any State Party may denounce
the present Protocol at any time by written
notification “addressed to the -Secretary-
General of the United Nations. Denuncia-
tion shall take effect three months after the
date of receipt of the notification by the
Secretary-General.

2. Denunciation shall be without prej-
udice to the continued application of the
provisions of the present Protocol to any
communication submitted under article 2
before the effective date of denunciation.

Article 13

Irrespective of the notifications made
under article 8, paragraph 5, of the present
Protocol, the Secretary-General of the
United Nations shall inform all States re-
ferred to in article 48, paragraph 1, of the
Covenant of the following particulars:

(a) Signatures, ratifications and acces-
sions under article 8;

(b) The date of the entry into force of
the present Protocol under article 9 and the
date of the entry into force of any amend-
ments under article 11;

(c) Denunciations under article 12.

Article 14

1. The present Protocol, of which the
Chinese, English, French, Russian and Span-
ish texts are equally authentic, shall be de-
posited in the archives of the United Nations.

2. The Secretary-General of the United
Nations shall transmit certified copies of the
present Protocol to all States referred to in
article 48 of the Covenant.
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Introduction

1. Within the United Nations system,

Unesco along with several other institu-
tions, such as the UN’s Division of Human
Rights and the various organs it serves, and
the ILO with its instruments and implemen-
tation mechanisms relating to international
labour standards is and has been since its in-
ception thirty years ago very much involved
in international cooperation for the univer-
sal and effective respect for human rights
for all.

2. Itscontribution has been essentially intel-

lectual and ethical, being particularly
well suited to stimulate thought and diffuse
knowledge about human rights. Its contribu-
tion has also been through the mechanisms
of international standard setting and imple-
mentation of legal instruments, which will
be the emphasis in this paper.

3. Thus, the legal basis for Unesco’s role as

regards both promotion and protection
of human rights will be our starting point.
In the second part, the content of the hu-
man rights norms with which Unesco is
called upon to deal will be briefly described.
Finally, some of the means which Unesco
uses to implement human rights will be dis-
cussed in the last section.

1. The legal basis of Unesco’s concern
and competence in the field of
human rights

4. The distinction between ‘promotion’ and

‘protection’ of human rights has been
widely used by human rights lawyers and is
no doubt useful to define the competence
and functions of organs especially created to
deal with human rights matters. No clear
distinction of this kind can be made, how-
ever, for an organization like Unesco, whose
mandate is very general as regards human
rights. Nevertheless, while its general compe-
tence in this field certainly covers activities
aimed at the promotion of human rights,
specific additional mandates given by its
competent organs have provided a legal basis
for its action relating to the protection of
human rights.

A. The legal basis of Unesco’s action
in promoting human rights

5. The fundamental, albeit indirect, basis
for any activity by the Organization in
the sphere of human rights is Article 1, para-
graph 3 of the Charter of the United Na-
tions, which declares that one of the pur-
poses of the United Nations is ‘to achieve
international co-operation in solving inter-
national problems of an economic, social,
cultural, or humanitarian character, and in
promoting and encouraging respect for hu-
man rights and for fundamental freedoms
for all ..., In accordance with Article 56,
moreover, the Member States of the United
Nations pledge themselves to take action in
co-operation with the Organization for the
achievement of the purposes set forth in Ar-
ticle 55, including ‘universal respect for, and
observance of, human rights and fundamen-
tal freedoms for all...". As a Specialized
Agency brought into relationship with the
United Nations in accordance with Article
63 of the Charter, Unesco pursues the same
aims.
6. The Constitution of Unesco,! which is
the direct legal basis for its competence
in the matter of human rights, states that
the purpose of the Organization is ‘to con-
tribute to peace and security by promoting
collaboration among the nations through
education, science and culture in order to
further universal respect for justice, for the
rule of law and for the human rights and
fundamental freedoms which are afirmed
for the peoples of the world...by the
Charter of the United Nations’. (Emphasis
added.) The preamble to the Constitution
stresses Unesco’s specific role in the sphere
of human rights inasmuch as the Member
States declare themselves to believe in ‘full
and equal opportunities for education for all,
in the unrestricted pursuit of objective
truth, and in the free exchange of ideas and
knowledge . ..". Article 1 states, inter alia,
that, to that end, the Organization will rec-

1. As adopted in London on 16 Novem-
ber 1945 and amended by the General Con-
ference at its second, third, fourth, fifth,
sixth, seventh, eighth, ninth, tenth, twelfth,
fifteenth, seventeenth, and nineteenth ses-
sions.

173




ommend ‘such international agreements as
may be necessary to promote the free flow
of ideas by word and image’. Furthermore,
if we have regard to Article I, paragraph 2 of
the Constitution, concerning the methods
by which the Organization is to realize its
purpose, we find that these methods consist
essentially in promoting: the Organization
must ‘collaborate in the work of advancing
the mutual knowledge and understanding of
peoples’, ‘give fresh impulse to...the
spread of culture’ and ‘maintain, increase
and diffuse knowledge’.

7. On the basis of this constitutional au-
thority and given the importance the
competent organs of Unesco have always at-
tached to human rights as reflected in the
resolution of the General Conference, there
has never been any doubt as to Unesco’s
competence to conduct studies, bring out
publications, encourage teaching and in gen-
eral contribute to the promotion of human
rights. The discussion below on the means
used in the execution of the programme ac-
tivities will clarify the nature of Unesco’s
role in the promotion of human rights.

8. As other activities involve the adopting

of international standards and the estab-
lishment of organs of supervision of these
standards they approach the functions of
protection while, of course, continuing to
contribute to the promotion of human

rights.

B. Legal basis for Unesco'’s action in
protecting human rights

9. The above-mentioned provisions of the

UN Charter and of Unesco’s Constitution
establish general competence of the Organ-
ization as regards human rights. Certain ad-
ditional provisions deserve mention in order
to identify the Organization’s specific com-
petence with respect to protection of hu-
man rights. To the extent that protection of
human rights involves the situation within
Member States all action by the Organiza-
tion must be conducted with respect for all
the relevant provisions of the Constitution,
and must therefore also take account of Ar-
ticle 1, paragraph 3, whereby the Organiza-

2. See Part III, A, below.
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tion is prohibited from ‘intervening in mat-
ters which are essentially within [the] do-
mestic jurisdiction’ of Member States. This
provision undeniably sets limits to the Or-
ganization’s action in this sphere. To be sure,
in so far as a specific question of human
rights has become the subject of a standard-
setting instrument drawn up under the aus-
pices of the Organization, that question is
no longer exclusively within the domestic
jurisdiction of Member States that are par-
ties to such a legal instrument. '

10. Within the framework of its standard-

setting activity aimed at the realization
of human rights, Unesco has convened inter-
national conferences of States, or has sub-
mitted draft texts for adoption by the Gen-
eral Conference, and thus it is the Member
States in concert which have adopted all the
Organization’s Conventions and Recommen-
dations, many of which involve human
rights, as will be shown in the next part of
this paper and in the Annex which lists the
principal buman rights instruments of
Unesco.

11. Apart from the Constitution and these

Conventions and Recommendations, a
further basis for Unesco’s action in the hu-
man rights field is provided by resolutions
of the General Conference and decisions of
the Executive Board. The General Confer-
ence has frequently made reference to
Unesco’s role in the sphere of human rights.
At the conclusion of the general policy de-
bate at the eighteenth session, for example,
the General Conference adopted a resolu-
tion containing the following:

The defence and promotion of human
rights and fundamental freedoms and the
struggle against incitement to war, colo-
nialism, neo-colonialism, racialism, apar-
theid and all other forms of oppression
and discrimination are an essential duty
for Unesco, because infringements of
human rights are a source of conflict and
consequently a threat to international
peace and security, and because one of
the Organization’s tasks_is to foster re-
spect for human dignity.

3. 18/C /Resolution 9.1, paragraph 4.



The Conference also expressed the view:

that Unesco and its Member States
should redouble their efforts on behalf
of human rights and international peace
and security by condemning and elimi-
nating all anti-humanistic practices stem-
ming from fascism in view of their ad-
verse effect on the development of
friendly relations and mutual respect
among nations, . .. .4

12. At the same session, the General Con-
feience called upon:

Member States to ratify as soon as possi-
ble the International Covenants on Eco-
nomic, Social and Cultural Rights and on
Civil and Political Rights and to take a
decision concerning the Optional Proto-
col relating thereto;

and invited:
the Director-General to give the widest
possible publicity to the entry into force
of these Covenants and to their imple-

mentation in the fields of Unesco’s com-
petence . . . .5

13. At its nineteenth session, among other
decisions relating to human rights, the

General Conference in adopting the Medium-

Term Plan for 1977 to 1982% considered:

that the Organization’s work to further
human rights is linked with all those
activities through which Unesco aims at
supplying an answer to the major prob-
lems existing today in its fields of com-
petence, and should take account of the
new context created by the recent entry
into force of the International Covenant
on Economic, Social and Cultural Rights
and the International Covenant on Civil
and Political Rights . . . .7

It was in the same spirit that the General
Conference adopted Resolution 12.1 by
which it noted ‘that violations of human
rights in Unesco’s fields of competence are
increasingly frequent and are the subject of

4. 18 C/Resolution 11.31.

5. 18 C/Resolution 11.1, paragraphs 24
and 25.

6. See below, paras. 48 and 49.

7. 19 C/Resolution 100, paragraph 7.

numerous complaints sent to the Organiza-

tion’.8

14, As already mentioned, the legal basis
for the Organization’s action of the

type commonly considered as contributing

to the protection of human rights, is also

based on decisions of the Executive Board.

Some of these decisions will be discussed
later.?

15. Whether Unesco’s action concerns the

promotion or the protection of human
rights, the emphasis is necessarily laid on
those rights which fall within its fields of
competence.

II. The human rights which fall within
Unesco’s fields of competence

16. As defined by its Constitution, Unesco’s

competence extends to the fields of
education, science, culture, and communi-
cation, and it is by reference to these four
fields that the human rights which fall with-
in the Organization’s sphere of competence
must be defined.

17. These spheres of competence cover those

human rights which refer explicitly to
them, namely, the following, as expressed in
the Universal Declaration of Human Rights:
the right to education (Article 26), the right
to share in scientific advancement (Article
27), the right freely to participate in the cul-
tural life of the community (Article 27),and
the right to information, which includes,
in particular, freedom of opinion and ex-
pression (Article 19). These human rights
imply certain others which may be consid-
ered to fall implicitly within Unesco’s com-
petence, such as freedom of thought and
conscience, freedom to seek, receive and
disseminate information and ideas, and the
right to intellectual property.

18. The normative activity of Unesco has

aimed at defining these rights and lay-
ing down the modalities for their promotion
and their protection. Some remarks are
therefore in order as regards this activity in

8. 19 C/Resolution 12.1, Part II, Pream-
ble.

9. See below, paras. 63-71.
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each of the Organization’s fields of compe-
tence.

A. Rights relating to education

19. The right of everyone to education is

reaffirmed in Article 13 of the Interna-
tional Covenant on Economic, Social and
Cultural Rights, which contains several spe-
cific undertakings relating to the fundamen-
tal goals of education, its accessibility and
the role of parents.

20. A series of Unesco instruments has

further elaborated this right: the Con-
vention and Recommendation against Dis-
crimination in Education of 1960; the
Recommendation concerning Technical and
Vocational Education (1962) which was
revised in 1974; the Recommendation
concerning the Status of Teachers (1966)
and the Recommendation concerning Edu-
cation for International Understanding, Co-
operation and Peace and Education relating
to Human Rights and Fundamental Free-
doms (1974).

21. The Convention against Discrimination

in Education was adopted by the Gen-
eral Conference of Unesco in 1960 and en-
tered into force in 1962.10 According to
Article 3 of this Convention, States Parties
undertake to eliminate and prevent discrim-
ination, which is defined in Article 1, at all
levels of education by legislative measures,
aimed at the abrogation of discriminatory
statutes and instructions and protecting
against discrimination, and by changes in
practices to ensure equality of treatment.
The Convention also sets out, in Article §,
certain standards concerning the aims of
education (development of the human per-
sonality, strengthening of respect for human
rights, promoting international understand-
ing and tolerance, etc.), theliberty of parents
to choose private or religious institutions
and the rights of minorities. As regards edu-

10. On the functioning of this Conven-
tion see Pierre Mertens, ‘L’application de la
convention et de la recommandation de
I’Unesco concernant la lutte contre la dis-
crimination dans le domaine de I’enseigne-
ment: un bilan provisoire’, Revue des droits
de 'homme, vol.1,no. 11,1968, pp. 91-108.
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cational policy, Article 4 establishes stan-
dards which are alluded to in Article 13 of
the International Covenant on Economic,
Social and Cultural Rights, particularly con-
cerning free and compulsory primary educa-
tion, general accessibility of secondary and
higher education, equality of standards of
education in all public education institutions
of the same level, encouragement and inten-
sification of education of persons who have
not completed the primary education and
training of teaching staff.

22. In the field of technical and vocational

education the General Conference of
Unesco adopted a recommendation in 1962,
The International Labour Conference has
also adopted a number of instruments on
this subject, particularly the Vocational
Guidance Recommendation, 1949, the
Vocational Training (Agriculture) Recom-
mendation, 1956, and the Vocational
Training Recommendation, 1962. Having
these instruments in mind, the General
Conference of Unesco adopted in 1974 the
Revised Recommendation concerning Tech-
nical and Vocational Education, which sets
forth general principles, goals and guidelines
to be applied according to the needs and
resources of each country. According to this
Recommendation, technical and vocational
education should ‘contribute to the achieve-
ment of society’s goals of greater democrati-
sation and social, cultural and economic
development’ (Part II, para. 5(a)), and be di-
rected to ‘abolishing barriers between levels
and areas of education, between education
and employment and between school and
society’ (II, 6(a)). Among the principles
enunciated in the Recommendation are
equality of access for women and men
(I, 7(f)), special forms of education for
disadvantaged and handicapped persons (I,
7(g)), participation of representatives of var-
ious segments of society in policy formula-
tion on the national and local levels (111, 12)
and equal standards of quality in different
educational streams in order to exclude pos-
sible discrimination between them (111, 14).
Principles relating to technical and voca-
tional education as part of general education,
as preparation for an occupational field and
as continuing education are set out in some



detail, as are goals relating to methods and
materials and staff.

23. Another important instrument estab-

lishing or reaffirming international stan-
dards relevant to the right to education is
the Recommendation concerning Educa-
tion for International Understanding, Co-
operation and Peace and Education relating
to Human Rights and Fundamental Free-
doms, which was adopted by the General
Conference of Unesco in 1974. All stages
and forms of education should be guided by
the principles set forth in this Recommenda-
tion, which may be considered as an elabora-
tion of the aims of education specified in
Article 26, paragraph 2 of the Universal
Declaration. These principles stress interna-
tional solidarity and a global perspective for
education, which should develop a sense of
social responsibility and contribute to
strengthening world peace. Member States
are encouraged to ensure that the principles
of the Universal Declaration and of the Con-
vention on the Elimination of All Forms of
Racial Discrimination are applied in daily
conduct of education; that every person is
familiarised with the operation of local, na-
tional and international institutions in order
to participate in the solving of problems of
the community and the world; that educa-
tion is linked with action where possible.
Certain methods, equipment and materials
and approaches to issues are recommended
for different levels and types of education,
both in school and out-of-school, as well as
teacher training and research and experi-
mentation. Under international co-operation,
States should develop international educa-
tion, receive foreign students, research
workers, teachers and educators, provide for
exchange programmes and dissemination of
information, without intervening in matters
essentially within the domestic jurisdiction
of any other State.

B. Rights relating to science

24. Theright to benefit from scientific prog-

ress and its application is reaffirmed in
Article 15 of the International Covenant on
Economic, Social and Cultural Rights. The
same article refers to the right to benefit
from the protection of the moral and mate-

rial interests resulting from any scientific,
literary or artistic production. In this regard
brief mention will be made of the Universal
Copyright Convention and its various Proto-
cols in the section on rights relating to
culture, 11

25. As regards more specifically the benefits
of scientific progress, Unesco’s approach is
essentially related to the overriding problems
of the application of science and technology
to development. Indeed, how can the bene-
fits of scientific progress be shared when the
inequaljties between nations and within
them keep knowledge of science, considered
by Unesco as part of mankind’s common
heritage, from people at large in many coun-
tries? Unesco’s role thus becomes in large
part a matter of developing science educa-
tion and promoting the formulation and
application of policies and improvement of
planning and financing in the fields of science
and technology.

26. At the same time as it carries out large-

scale programmes relating to science
policy and application of science and tech-
nology to development, Unesco is concerned
with the human rights problems of the men
and women who devote their lives to science.
Thus, the General Conference adopted at its
18th session a major instrument relating to
scientific researchers: the Recommendation
on the Status of Scientific Researchers of
20 November 1974.

27. This recommendation sets out in some

detail the role of scientific researchers
in national policy-making, their education
and vocation, their working conditions and
career development and the role of their
associations. From the human rights per-
spective one can note the stress laid on the
academic freedom of scientific researchers.
For example, the Recommendation calls
upon Member States to institute procedures
for the public accountability of such re-
searchers ‘while at the same time enjoying
the degree of autonomy appropriate to their
task . . . . It should be fully taken into
account that creative activities of scientific
researchers should be promoted in the na-

11, See para. 33 below.
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tional science policy on the basis of utmost
respect for the autonomy and freedom of
research necessary to scientific progress’.
(I, 8). Equal opportunity as regards ini-
tial educationand access to the profession
as well as non-discrimination in conditions
of work and remuneration are clearly mat-
ters about which Member States should take
appropriate measures. (I11, 11(a); V, 20(d)).
The Recommendation provides that Mem-
ber States should seek to encourage the con-
ditions-in which scientific researchers have
the responsibility and the right:

{a) to work in a spirit of intellectual
freedom to pursue, expound and defend
the scientific truth as they see it;

(b) to contribute to the definition of the
aims and objectives of the programmes
in which they are engaged and to the de-
termination of the methods to be adopted
which should be humanely, socially and
ecologically responsible;

{c) to express themselves freely on the
human, social or ecological value of
certain projects and in the last resort
withdraw from those projects if their
conscience so dictates;

{d} to contribute positively and construc-
tively to the fabric of science, culture
and education in their own country, as
well as to the achievement of national
goals, the enhancement of their fellow
citizens’ well-being, and the furtherance
of the international ideals and objectives
of the United Nations; . . . (IV, 14)

28. A matter covered by the Recommenda-

tion which may give rise to human rights
problems concerns freedom to publish. In
this regard, the Recommendation considers
that it should be standard practice for em-
ployers of scientific researchers, including
States,

{a) to regard it as the norm that scientific
researchers be at liberty and encouraged
to publish the results of their work;

(b) to minimize the restrictions placed
upon scientific researchers’ right to pub-
lish their findings, consistent with public
interest and the right of their employers
and fellow workers;
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(c) to express as clearly as possible in
writing in the terms and conditions of
their employment the circumstances in
which such restrictions are likely to apply;

(d) similarly, to make clear the proce-
dures by which scientific researchers
can ascertain whether the restrictions
mentioned in this paragraph apply in a
particular case and by which he can ap-
peal. (V,37)

29, Other provisions concern copyright,
communication without hindrance with
colleagues throughout the world, rights as
workers and a number of other aspects of
the rights of this particular category of per-
son whose protection is important for the
realization of all rights relating to science.

C. Rights relating to culture

30. The concept of cultural rights covers
many aspects of the rights to education,
to participate in cultural life, to communica-
tion and to information. Hundreds of defi-
nitions exist of ‘culture’ and it would take
us too far afield to approach the problem of
the meaning of culture in all its complexity.
It should be borne in mind, however, that
we are dealing with the fundamental rela-
tionship between people and their society,
and that the human rights involved concemn
the development of their full human poten-
tial within that society. Cultural rights are,
moreover, all interdependent and closely
connected to other economic and social
rights, as well as to certain civil and political
rights. The right to education, for example,
has already been mentioned under rights re-
lating to education but is clearly also an es-
sential component of cultural rights.12

12, In a meeting on ‘Cultural rights as
human rights’ convened by Unesco in 1968,
one participant stated: ‘the mere existence
of cultural rights supposes that the right to
education, as set forth in Article 26 of the
Universal Declaration of Human Rights, has
first found a practical application. Indeed
there is no right to culture without a mini-
mum of education’. B. Boutros Ghali, “The
Right to Culture and the Universal Declara-
tion of Human Rights’, in Cultural Rights as
Human Rights, Studies and documents on




31. For the purposes of the present paper

we shall evoke briefly certain aspects of
other cultural rights which concern the situ-
ation of creators and transmitters of culture
(artists, writers, etc.), the access of the pub-
lic at large to and their participation in cul-
tural life and the cultural identity of peoples.

32. The fust two of these dimensions of

cultural rights are considered together
in Article 15 of the International Covenant
on Economic, Social and Cultural Rights
and Article 27 of the Universal Declaration.
The Covenant goes further by stipulating
that the States Parties undertake to respect
the freedom indispensable for scientific re-
search and creative activity and to take steps
necessary for the conservation, the develop-
ment and the diffusion of science and cul-
ture. They also recognise the importance of
encouraging and developing international
contacts in these areas.

33. A meaningful participation in cultural

life and use of the benefits of scientific
progress is possible only if there is effective
protection of copyright and preservation of
cultural heritage. The moral and material
interests in intellectual production are pro-
tected, inter alia, by the Universal Copyright
Convention of 1952, as revised in Paris in
1971 and by more specialised conventions
relating to the protection of performers and
producers of phonograms and broadcasting
organizations (1961), protection against
unauthorised duplication of phonograms
(1971) and prohibiting and preventing illicit
import, export and transfer of ownership of
cultural property (1970).

34. As regards the protection of cultural

property, particular attention has been
given to preserving certain monuments. sites,
buildings, manuscripts and collections of
books or archives from destruction or dam-
age in time of armed conflict, as well as
from theft, pillage or vandalism. The Hague
Convention for the Protection of Cultural
Property in the Event of Armed Conflict
and Regulations for the Execution of the
Convention, both of 1954, contain detailed

cultural policies, Unesco, 1970, p. 73. See
also Imre Szabo, Cultural Rights, Akademiai
Kiado, Budapest, 1974, pp. 11-42,

principles and regulations of the type found
in the Geneva Conventions for the protec-
tion for internationally registered property
(for which there is an ‘International Register
of Cultural Property under Special Protec-
tion’) and provision for control with the as-
sistance of special commissioners-general,
transport of such property and other provi-
sions aimed at preserving treasures belonging
to the cultural heritage of mankind.

35. Although Article 27 of the Universal

Declaration refers to the right of every-
one freely to participate in the cultural life
of the community it has only been recently
that normative action has been taken to
specify how this right is to be implemented.
A number of inter-governmental conferences
were convened by Unesco in different parts
of the world (Venice, 1970; Helsinki, 1972;
Yogyakarta, 1973) leading up to the adop-
tion by the General Conference at its 19th
session in Nairobi on 26 November 1976
of the Recommendation on Participation
by the People at Large in Cultural Life
and Their Contribution to It. The Recom-
mendation is a fairly detailed instrument
containing, in addition to some 25 pream-
bular paragraphs, a series of principles and
norms which are to be implemented in ac-
cordance with the constitutional practice of
each State, They cover definitions, legislation
and administration; technical, administra-
tive, economic and financial measures and
international co-operation. The Recommen-
dation stipulates, inter alig, that States
should guarantee cultural rights as human
rights, guarantee equality of cultures, pro-
vide access to the treasures of national and
world culture without discrimination, pro-
tect and develop authentic forms of expres-
sion and a number of other policies relating
to the status of persons participating in the
creative processes, mass communication,
education, leisure, etc. Certain measures are
recommended in order to make these policies
operationally effective, such as decentralisa-
tion of facilities, activities and decision-
making, utilising non-institutionalised and
non-professional initiatives and advisory
structures, wide use of information media,
diversification of programmes, and granting

179




subsidies and awarding prizes for cultural
activities.
36. Closely related to democratic access to
the participation in cultural life is the
respect for cuitural identity. Developing
countries, especially those which were still
barely a generation ago under colonial dom-
ination, are intensely aware of the need to
establish and assert a national idéntity on
the basis of cultural values which often need
to be revised and adapted to present con-
ditions. Cultural identity contributes to lib-
eration for it provides a justification for
independence movements and resistance to
colonialism. Since the Bandung Conference
of 1955, the importance of cultural identity
has been reflected in international declara-
tions and meetings and the promotion of
cultural identity is a recognised objective
within the context of a global development
strategy, as well as a way of furthering inde-
pendence and mutual appreciation among
individuals, groups, nations and regions, 13
In 1966 the General Conference of Unesco
adopted the Declaration of Principles of In-
ternational Cultural Co-operation, which
proclaims, in Article 1:

1. Each culture has a dignity and value
which must be respected and pre-
served.

2. Every people has the right and the
duty to develop its culture.

3. In their rich variety and diversity, and
in the reciprocal influences they exert
on one another, ail cuitures form part
of the common heritage belonging to
all mankind.

These principles are continually being up-
dated and reaffirmed to give greater weight
to this essential component of cultural

rights.

13. ‘Promotion of the appreciation and
respect for cultural identity of individuals,
groups, nations or regions’ has been accepted
by the Member States of Unesco as one of
the objectives of its Medium-Term Plan
(1977-1982). See document 19 C/4, Objec-
tive 1,2, Unesco, 1977.
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D. Rights relating to communication

37. Freedom of expression as defined in -

Article 19 of the Universal Declaration
and of the International Covenant on Civil
and Political Rights includes freedom to
seek, receive and impart information and
ideas of all kinds regardless of frontiers and
by any means. Free flow of information has
always occupied an important place in
Unesco, where the approach has progressively
broadened in order to meet the challenge of
the vastly increased volume of international
communication and exchange of informa-
tion in a world of serious imbalance as
regards the means and structures for the
transmission and reception of information
and ideas.

38. Many developing countries are acutely

aware that their lack of access to world
communication channels, except as re-
cipients of a disproportionate volume of
information from foreign sources, poses
problems for the preservation of cultural
heritage and systems of values while at
the same time reducing their capacity to
inform the world of their problems and
aspirations. As mentioned above in regard
to science and technology, the crucial prob-
lem in the definition and implementation
of human rights relating to communication
and information is to take full account of
the realities of the inequalities among and
within nations. In the words of Unesco’s
Medium-Term Plan, ‘Communication . . .
is an essential component of a new social
and economic order, and equal access to
information sources and flows between
and within societies is necessary for its
establishment’ 14

39. It will be recalled that the first means
specified in Unesco’s constitution to
realize the Organization’s purposes is to:

Collaborate in the work of advancing the
mutual knowledge and understanding of
peoples through all means of mass com-
munication and to that end recommend

14. Medium-Term Plan 1977-1982, Ob-
jective 9.1: Promotion of afree and balanced
flow of information and of international ex-
changes, document 19 C/4, Unesco 1977.



such international agreement as may be
necessary to promote the free flow of
ideas by word and image.

The Organization has adopted a number of
international instruments in this field be-
ginning with the Agreement Facilitating the
International Circulation of Visual and Au-
ditory Materials of an Educational, Scientific
and Cultural Character of 10 December
1948.15 Subsequently, the Agreement on
the Importation of Educational, Scientific
and Cultural Material was adopted on 17
June 195016 and may be extended through
a protocol relating to new materials result-
ing from technological advances.

40. One of the most striking technological

advances in communication since the
creation of Unesco hasbeen the development
of satellite broadcasting and its application
to the diffusion of knowledge and informa-
tion. The matter had been taken up by the
United Nations in the early 1960s and the
principle was proclaimed that communica-
tion by means of satellites should be avail-
able as soon as practicable on a global and
undiscriminatory basis.!? The United Na-
tions ‘invited Unesco to direct its attention
to the problems which arise in this regard
in its fields of competence. After consider-
able study of the matter the General Con-
ference proclaimed on 15 November 1972
the Declaration of Guiding Principles on the
Use of Satellite Broadcasting for the Free
Flow of Information, the Spread of Educa-
tion and Greater Cultural Exchange.

41. Among the salient features of the Dec-

laration are non-discrimination as to
the availability of the benefits of satellite
broadcasting (Art. II1), factual accuracy of
information broadcast (Art. V), the right
of States to determine the content of edu-
cational programmes broadcast (Art. VI),
the promotion through such broadcasting of

15. This agreement has been ratified by
29 States, including from the Caribbean re-
gion, Cuba, Haiti, and Trinidad and Tobago.

16. This agreement has been ratified by
69 States, including Barbados and Cuba,
Haiti, and Trinidad and Tobago.

17. General Assembly Resolution 1721D
(XVI) of 20 December 1961.

international understanding and respect for
others (Art. IV and VII) and co-operation to
achieve the objectives of the Declaration
(Art. II1 and VII). The Declaration con-
cludes by stating that its principles ‘shall be
applied with due regard for human rights
and fundamental freedoms’ (Art. XI).

42. As part of its programme concerning

communications policy, Unesco has be-
gun a series of regional inter-governmental
conferences, the first one of which was
devoted to the region of Latin America and
the Caribbean. It was held in San José de
Costa Rica on 12-21 July 1976 and, after
examining the problems of the development
of modem communication systems, the for-
mulation of communications policy, prob-
lems of planning, training and research, the
Conference adopted a Declaration and some
30 recommendations. A number of human
rights principles are reflected in the Declara-
tion of San José: the right of access to all
cultural property and the right to free and
democratic participation in various forms of
expression; the duty to use means of com-
munication for peaceful purposes; the joint
responsibility of the State and of its citizens
to set up programmes for the broad and
positive use of means of communication
within the framework of development pol-
icy; the need to base national communica-
tion policy on national realities, freedom of
expression and respect for individual and
social rights.1® The Recommendations are
addressed to the Member States of Latin
America and the Caribbean and set out spe-
cific measures suited to the particular reali-
ties of those countries. It should be noted
that these Recommendations reflect a clear
recognition of the divergence of political
opinions concerning freedom of expression
and the right to information in the light of
the just and necessary demands of the coun-
tries of the region for a more balanced inter-
national circulation of communication and
information. The adoption of appropriate
legislation, the creation of national informa-
tion agencies and the establishment of co-
herent communication policies are among

18. Final Report, Document COM/MD/
38, Unesco, Paris, October 1976.
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the measures recommended to remedy the
situation.19 The Member States of the region
are invited to recognize the existence of a
‘right to communicate’20 and Unesco is re-
quested to prepare a declaration on this
right.21 7~
43. These same problems were at the fore-
front of the examination by the General
Conference at its 19th session (Nairobi, No-
vember 1976) of the text of a Draft Declara-
tion on Fundamental Principles Governing
the Use of the Mass Media in Strengthening
Peace and International Understanding and
in Combatting War Propaganda, Racism and
Apartheid. The General Conference invited
the Director-General to hold further broad
consultations with experts with a view to
preparing a final draft to be submitted to
Member States in late 1977 or early 1978.22
The new draft may be presented to the 20th
session of the General Conference as this
item will be on its agenda.

HI. The means available to Unesco for
the implementation of human
rights within its fields of
competence

44. As has been already stated, Unesco con-

tributes to the implementation of human
rights by activities relating to promotion
or protection or both, although the distinc-
tion is rarely made between the two types
of implementation. A typical promotional
activity would be the publishing of a text-
book for the teaching of human rights at
institutions of higher learning or the organ-
izing of an open house at the Organization’s
headquarters on Human Rights Day. The ex-
amination of reports submitted by govern-
ments on the measures taken to implement
a recommendation adopted by the General
Conference or the handling of a communica-
tion referring to a particular case of an
alleged violation of a human right falling
within Unesco’s field of competence would
be closer to what is commonly understood

19. Recommendation No. 1.
20. Recommendation No. 4.
21. Recommendation No. §.
22. 19 C/Resolution 4.143.
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as the protection of human rights. The fact
that the dissemination of the recommenda-
tion in question increases awareness of
human rights illustrates how the function
of promotion and protection are easily
combined.

45. The emphasis in this paper being on the

legal aspects of Unesco’s role with re-
spect to human rights, only brief mention
will be made of the means it uses to promote
human rights within its fields of competence
through the execution of its programme
activities. Greater attention will be paid to
the application of conventions and recom-
mendations, adopted under its auspices and
to the handling of communications,

A. The execution af Unesco’s pro-
gramme activities

46. The programme and budget of Unesco

are adopted every two years by the
General Conference, which determines the
policies and the main lines of work of the
Organization.23 The Executive Board which
normally meets twice a year, examines the
programme of work prepared by the Secre-
tariat, submits its recommendations thereon
to the General Conference and, under the
authority of the latter, is responsible for the
execution of the programme.24

47. The human rights activities appearing in

the programme may be proposed by the
Director-General, which is the most common
practice, by Member States during the prep-
aration of the draft programme by the Sec-
retariat, by the Executive Board as it makes
recommendations on the draft programme
or by Member States during the examina-
tion of the draft programme by the General
Conference. Ample opportunity is provided
to devise activities particularly suited to the
promotion of human rights which may take
the form of expert meetings, research proj-
ects, publications of all sorts, production of
audio-visual materials, exchange of informa-
tion, establishing of research and training
centers, provision of fellowships and study
grants and other appropriate activities. All

23. Constitution Article IV, B, 2.

24. Constitution Article V, B, 5(4) and
(6) and V1, 3(a).



of these means are in fact used for the pro-
motion of human rights.

48. A major innovation in the elaboration

of Unesco’s programme was the prepa-
ration of a Medium-Term Plan for 1977-
1982, which has already been quoted several
times. This plan, in the words of the General
Conference, is ‘based on a thorough analysis
of the world’s major problems which makes
a significant contribution to the work of re-
flection undertaken by the international
community with a view to finding solutions
to these problems, founded, in particular,
on a concern for justice and equity’.25 The
document lists ten sets of world problems
and places ‘the assurance of human rights’ at
the head of the list. In approving the broad
lines of the document, the General Confer-
ence expressed the opinion that they would
‘strengthen Unesco’s activities on behalf of
human rights and peace’.26 The five ‘objec-
tives’ adopted by the General Conference
under Problem I-Assurance of human
rights, are:

1.1 Promotion of research on measures
aimed at assuring human rights and
fundamental freedoms both for
individuals and for groups, on the
manifestations, causes and effects
of the violation of human rights,
with particular reference to racial-
ism, colonialism, neo-colonialism
and apartheid, as well as on the ap-
plication of the rights to education,
science, culture and information and
the development of normative mea-
sures to further these rights.

1.2 Promotion of appreciation and
respect for the cultural identity
of individuals, groups, nations or
regions.

1.3 Improvement of the status of
women.

1.4 Development of activities to aid
refugees and national liberation
movements in the fields of Unesco’s
competence.

25, 19 C/Resolution 100 adopted on 29
November 1976, para. 2.
26. 19 C/Resolution 100, para. 5(a).

1.5 Promotion of education and wider
information  concerning  human
rights.

49. In the relevant section of the Medium-

Term Plan for each of these objectives,
the basic problem is stated, its historical
background explained, the principles of ac-
tion and desired impact defined and the
main programme actions proposed.2? With
the orientation this Medium-Term Plan pro-
vided and the high priority the Member
States have given to human rights in it,
Unesco’s action in the promotion of human
rights is bound to be reinforced in the years
to come.

B. The application of conventions and
recommendations adopted under
the auspices of Unesco

50. It should be recalled that most of the

23 conventions, agreements and proto-
cols, and of the 22 recommendations adopted
by the General Conference or by special
intergovernmental conferences, involve ques-
tions of human rights.28 The Constitution
of Unesco sets out the implementation ma-
chinery for these instruments: ‘The General
Conference shall receive and consider the
reports sent to the Organization by Member
States on the action taken upon the recom-
mendations and conventions’ adopted by it
(Article IV, paragraph 6). Member States
submit these reports to the Organization ‘at
such times and in such a manner as shall be
determined by the General Conference’
(Article VIII). The reporting procedure is
governed by Part VI of the ‘Rules of Proce-
dure concerning Recommendations to Mem-
ber States and International Conventions
covered by the terms of Article IV, para-
graph 4 of the Constitution’, adopted by
the General Conference at its Sth session

27. Document 19 C/4, Unesco, 1977,
pp. 1-34.

28. The six conventions, and their rele-
vant protocols, the two declarations and
the twelve recommendations considered as
having the most direct bearing on human
rights are listed in the annex to the present
paper with indications ast to how many
ratifications have been received and which
Caribbean countries are parties.
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and modified at its 7th and 17th sessions.
In accordance with these Rules, the Mem-
ber States report to the General Confer-
ence ‘on the action they have taken to give
effect 10 conventions or recommendations
adopted by the General Conference’ (Arti-
cle 16). An initial report is submitted to
the first ordinary session of the General
Conference following the one which adopts
the instrument and additional reports may
be requested by the General Conference.
Comments made by the General Conference
on these reports are transmitted not only to
Member States but also to the United Na-
tions, to National Commissions and ‘to any
other authorities specified by the General
Conference’ (Article 19).

51. Two Unesco conventions make provi-

sion for a specific procedure whereby
action can be taken on the implementation
of certain human rights—norms within the
spheres of competence of Unesco: these
are, on the one hand, the Convention against
Discrimination in Education and its related
Protocol, and on the other, the Convention
for the Protection of Cultural Property in
the Event of Armed Conflict.

52. As regards the Convention and Recom-
mendation against Discrimination in
Education adopted on 14 December 1960
and entered into force on 22 May 196229
the reports by the States Parties are drawn
up on the basis of a detailed questionnaire,
prepared by the Committee on Conventions
and Recommendations in Education and
adopted by the General Conference. The
replies received by the Secretariat are ana-
lysed by the Secretariat and examined by
the above-mentioned Committee.30 After
examining the reports the Committee itself
draws up a report for submission to the Ex-
ecutive Board, which transmits it with its
comments to the General Conference.

53. Article 8 of the Convention allows for
jurisdiction of the International Court
of Justice, ‘at the request of the parties’ over

29. This Convention has been ratified or
accepted by 64 States, including Barbados
and Cuba,

30. Decisions 70/EX 5.2.1 and 98 EX/
9.6, para, 12(a).
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any dispute between two or more States
Parties to the Convention concerning the in-
terpretation or application of the Conven-
tion. This procedure, which is dependent on
the will of the Parties and takes place out-
side the Organization, has never been used.

54. Another procedure has been established

by the Protocol instituting a Concilia-
tion and Good Offices Commission to be
responsible for seeking the settlement of
any disputes which may arise between States
Parties to the Convention. This Protocol was
adopted in 1962, and entered into force in
1968. Unlike Article 8 of the Convention,
the Protocol makes the powers of the Com-
mission mandatory. The Commission is a
permanent one, and consists of eleven mem-
bers elected by the General Conference
from among candidates nominated by the
States Parties to the Protocol. The members
serve in their personal capacity, but an ad
foc member may be designated when no
member is a national of one of the States
Parties to the dispute. The Commission deals
with communications from States Parties to
the Protocol alleging that another Party is
not giving effect to a provision of the Con-
vention (Article 12, paragraph 1).

55. Article 13 of the Protocol stipulates

that from the sixth year after its entry
into force (i.e. October 1974), the Commis-
sion may also be made responsible for seek-

" ing the settlement of any dispute between

States which are parties to the Convention
but not necessarily parties to the Protocol,
subject to the agreement of these States.
Referral to the Commission is thus open to
all States Parties to the Convention and to
them. However, all domestic remedies must
have been exhausted before the Commission
can deal with a matter. The Commission’s
role is to a ascertain the facts and make its
good offices available to the States concerned
in the dispute with a view to a solution
based on respect for the Convention (Article
17). If an amicable solution is reached, the
Commission makes a brief report stating the
facts and the solution reached; otherwise it
makes recommendations. For example, it
may request the International Court of Jus-
tice to give an advisory opinion on any legal
question connected with the matter (Article



18). Separate opinions and the written and
oral submissions of the Parties are attached
to the report (Article 17).

56. It should be noted that the procedure

under the Protocol is limited to dis-
putes between States, there being no provi-
sion for complaints by individuals. To date,
no communication of the type referred to
in paragraph 1 of Article 12 of the Protocol
has been submitted to the Commission.

57. The Convention for the Protection of

Cultural Property in the Event of Armed
Conflict was adopted at the Hague on 14
May 1954 and is supplemented by a set of
Regulations for the Execution of the Con-
vention.3! Instruments of ratification or
accession relating to this Convention have
been deposited on behalf of 67 States. Ac-
cording to the Regulations supervision of the
application of the provisions of the Conven-
tion is the responsibility of Commissioners-
General for Cultural Property, who are
chosen from an international list drawn up
by the Director-General of Unesco and con-
sisting of persons nominated by the High
Contracting Parties. As soon as hostilities
break out a Commissioner-General is ap-
pointed to each of the States engaged in
conflict, by common agreement between
the government of the country in which he
is to carry out his mission and the Protecting
Power acting for the other Party, or in the
absence of such a Protecting Power, by a
neutral State. Each belligerent appoints a
representative for cultural property situated
in its territory, and the Protecting Power
acting for each Party, where such Powers
have been designated, appoints delegates ac-
credited to the other Party. The delegates of
the Protecting Power may have recourse to
the Commissioner-General in the event of
violation of the Convention, and in all cases
they keep him informed of their activities
with a view to ensuring observance of the
Convention, The Commissioner-General
may make representations with a view to
the application of the Convention and, with
the agreement of the State to which he is

31. The Convention has been ratified by
67 States, including Cuba and the Dominican
Republic.

accredited, has the right to order an investi-
gation or to carry one out himself, He may
appoint inspectors or experts for specific
missions. The Commissioner-General draws
up reports on the application of the Conven-
tion and communicates them to the parties
concerned and to their Protecting Powers,
He sends copies to the Director-General,
who may make use only of their technical
contents.

58. In addition to the special machinery es-

tablished for the application of the two
Conventions which have just been discussed;
a special proceduse has been set up to deal
specifically with one of Unesco’s recom-
mendations: the Joint 1LO/Unesco Com-
mittee of Experts on the Application of the
Recommendation concerning the Status of
Teachers.

59. This recommendation was adopted on §

October 1966 by a special intergovern-
mental conference and the decision to set
up the Joint Committee was taken at the
14th session of the General Conference of
Unesco (Paris, October-November 1966)
and the 167th session of the Governing Body
of ILO (Geneva, November 1966). The
Committee’s terms of reference are to ex-
amine the reports received from governments
on action taken by them on the Recom-
mendation and to report thereon to the two
bodies which set it up. In accordance with a
decision taken by the Governing Body of
ILO (170th session) and the Executive Board
of Unesco (77th session), the Joint Com-
mittee consists of 12 members sittingin their
personal capacities and chosen on the basis
of their competence in the principal do-
mains covered by the Recommendation,
each organization designating six members
for the domains falling mainly within its
province. So far the Committee has met
three times (1968, 1970 and 1976).

60. In determining its methods of work, the

Committee decided that it could take
into consideration information on imple-
mentation of the Recommendation which
might be received from national organiza-
tions representing teachers or their em-
ployers, and from international teachers’
organizations having consultative status with
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Unesco, without excluding information
from other authoritative sources.32 Infor-
mation concerning a particular country is
communicated to that country for any ob-
servations it may wish to make, The Com-
mittee also drew up a questionnaire with a
view to obtaining information on the ap-
plication of the main provisions of the
Recommendation by the Member States
of both organizations. Apart from these
sources, the Committee makes use only of
official information contained in United
Nations, ILO and Unesco documents.

61. The Committee’s Secretariat (provided

by Unesco and the International Labour
Office) undertakes a preliminary analysis of
all information received, and this analysis is
then examined by a working group of the
Committee. After studying the information
provided, the Committee, in its report,
adopts conclusions and recommendations
concerning any studies it may consider nec-
essary on situations where it feels that the
application of the Recommendation is un-
satisfactory. The Committee’s report is then
submitted to.- the governing bodies of the
two organizations. In the case of Unesco,
the report is first studied by the Committee
on Conventions and Recommendations in
Education, after which it is transmitted, to-
gether with the latter’s recommendations, to
the Executive Board, which in turn transmits
it to the General Conference with its own
recommendations.

C. The handling of communications
addressed to Unesco in connection
with specific cases of violation of
human rights in the Organization’s
spheres of competence

62. As early as its 29th session (1952)

32. Since no definition was given of
‘other authoritative sources’, the Secre-
tariat of the Joint Committee has not con-
sidered itself entitled to pass on to the Com-
mittee reports from organizations, particu-
larly research organizations, that did not
fall into the other categories mentioned, nor
communications from individuals. In prin-
ciple, the latter are handled in accordance
with the procedure laid down by 77 EX/De-
cision 8.3. which will be examined below.
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the Executive Board noted that the
Director-General and the Board’s Chairman
‘receive communications from private per-
sons or associations alleging violations by
States . . . of certain human rights . . . S
and at its 30th session decided that the
Chairman of the Board could examine such
communications and submit to the Board
those which seemed to him to call for some
action by the Organisation.3® The applica-
tion of this decision fell into disuse and it
was not until the 77th session (1967) that
the Board adopted another procedure in its
Decision 8.3, which is still in force.

63. The procedure of 77 EX/Decision 8.3 is

analogous but not identical to that set
out in Resolution 728F of ECOSOC. The
difference lies essentially in the requirement
that the author of the communication must
accept that his name be divulged if the pro-
cedure is to be applied.

64. In application of the termsof 77 EX/

Decision 8.3 and in accordance with the
practice established by the Secretariat, com-
munications received by the Secretariat are
transmitted to the Committee on Conven-
tions and Recommendations in Education
(formerly the Special Committee on Dis-
crimination in Education) if they are found
(a) to be addressed to Unesco by an identi-
fiable author (i.e., not anonymous or merely
copies of communications addressed else-
where), (b) to concern specific cases (i.e.
refer to an identifiable victim or victims),
(c) to involve human rights and (d) to relate
to Unesco’s fields of competence.

65. If the above conditions are not met no
action is taken in application of 77 EX/
Decision 8.3.

66. Before communications which meet the

conditions mentioned above are sent to
the Committee, the author is notified of
the procedures and asked if he wants it to
be applied and if he has no objection to his
name or that of his organization being di-
vulged. When an affirmative reply is received
from the author, the communication is trans-
mitted to the government concerned with a

33. 29 EX/Decision 11.3
34. 30 EX/Decision 11



letter informing it of the procedure and the
possibility for that government to send a re-
ply which it can request to have transmitted
in part or in full to the Committee.

67. The communication and the reply, if

any, from the government are trans-
mitted to the Committee which examines
them in private sessions. The government
concerned may, upon its request, be heard
before the Committee.

68. Once the Committee has completed its
work, it reports to the Executive Board.
The latter takes such decisions as it deems
appropriate in connection with the report.
With respect to the situation in Chile, the
Board endorsed the conclusions of the Com-
mittee contained in the report, and expressed
its ‘profound disquiet at the continuing in-
fringements according to the information
received, of human rights in the fields of
education, science, culture and information’.
It also renewed its appeal to the authorities
of that country to take all necessary mea-
sures to restore and safeguard human rights
and decided that the Committee should
examine further the communications which
would call for additional consideration.35

69. In the same Decision the Board invited

the Committee to review its procedures,
including methods of work and of reporting
to the Board, with a view to making recom-
mendations for improvement. Before this
review had been completed, the General Con-
ference invited the Board and the Director-
General ‘to study the procedures which
should be followed in the examination of
cases and questions which might be sub-
mitted to Unesco concerning the exercise of
human rights in the spheres to which its
competence extends, in order to make its
action more effective’, 36

70. It will be noted that the study involved

refers not only to cases, as is true in the
procedure of 77 EX/Decision 8.3, but also
to ‘questions’ and that it concerns not only
violations but, more generally ‘the exercise
of human rights’. A document on this sub-
ject was submitted to the Board at its 102nd

35. 99 EX/Decision 9.5
36. 19 C/Resolutions 6.113 and 12.1

session37 and, after a preliminary examina-
tion, was studied in greater depth by a 13-
man working group,3® whose report is
before the 103rd session.3®

71. A final word should be said about the

possibility which exists parallel to the
procedures described above for humanitar-
ian intercession. As is commonly practised
by high officials of government or the
Secretary-General of the United Nations,
the Director-General of Unesco may inter-
cede, through appropriate channels and with
due discretion and respect for the rule of
non-intervention in internal affairs of States,
in order to secure a solution to a matter in-
volving the violation of human rights consis-
tent with the obligation all Member States
of the United Nations have subscribed to,
namely to act jointly and separately in co-
operation with the Organisation in order to
achieve universal respect for and observance
of human rights and fundamental freedoms
for all without distinction as to race, sex,
language or religion.

72. It is this objective, which is as noble as

the aspirations of the peoples of the
United Nations for whom the Charter was
written, to which Unesco, in its fields of
competence, is committed and toward which
it will continue to strive.

37. 102 EX/19. The analytical summary
of the discussion is found in document 103
EX/18.

38. The Group was created in accord-
ance with 102 EX/Decision 5.6.2,

39. 103 EX/19
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ANNEX
HUMAN RIGHTS INSTRUMENTS OF UNESCO

A. CONVENTIONS AND
AGREEMENTS

of a normative character adopted either
by the General Conference or by inter-
national conferences of States convened
solely by Unesco or jointly with other
international organizations.

(The number of States on whose behalf
instruments of ratification or accept-
ance, or notifications of succession,
have been deposited and the names of
States of the Caribbean region among
them are shown in parentheses.)

Universal Copyright Convention, with
Appendix Declaration relating to Arti-
cle XV and resolution concerning Ar-
ticle XI. 6 September 1952, (72 States,
including Bahamas, Cuba and Haiti)

Protocol 1 annexed to the Universal
Copyright Convention, concerning the
application of that Convention to the
works of stateless persons and refugees.
6 September 1952. (52 including Haiti
and Cuba)

Protocol 2 annexed to the Universal
Copyright Convention, concerning the
application of that Convention to the
works of certain international organiza-
tions. 6 September 1952. (54 including
Cuba and Haiti)

Protocol. 3 annexed to the Universal
Copyright Convention concerning the
effective date of instruments of ratifi-
cation or acceptance of, or accession to,
that Convention. 6 September 1952.
(45 including Haiti)

Convention for the Protection of Cul-
tural Property in the Event of Armed
Conflict, with Regulations for the
Execution of the Convention. 14 May
1954. (58 including Cuba and Domin-
ican Republic)

Protocol for the Protection of Cultural
Property in the Event of Armed Con-
flict. 14 May 1954. (58 including Cuba)

Convention against Discrimination in
Education. 14 December 1960. (65
including Barbados and Cuba)

3a Protocol instituting a Conciliation and

Good Offices Commission to be re-
sponsible for seeking the settlement of
any disputes which may arise between
States Parties to the Convention against
Discrimination in Education. 10 De-

~ cember 1962. (23)

5a

5b

Convention on the Means of Prohibit-
ing and Preventing the illicit Import,
Export and Transfer of Ownership of
Cultural Property. 14 November 1970.
(35 including Dominican Republic)

Universal Copyright Convention as re-
vised at Paris on 24 July 1971 with
Appendix Declaration relating to Arti-
cle XVII and Resolution concerning
Article XI. 24 July 1971. (24 including
Bahamas)

Protocol 1 annexed to the Universal
Copyright Convention as revised at Paris
on 24 July 1971 concerning the appli-
cation of that Convention to works of
Stateless persons and refugees. 24 Jualy
1971. (16)

Protocol 2 annexed to the Universal
Copyright Convention as revised at Paris
on 24 July 1971 concerning the appli-
cation of that Convention to the works
of certain international organizations.
24 July 1971 (17)

Convention concerning. the Protection
of the World Cultural and Natural Heri-
tage. 16 November 1972. (32 including
Guyana)

B. DECLARATIONS

Declaration of the Principles of Inter-
national Cultural Co-operation. 4 No-
bember 1966.

Declaration of guiding principles on
the use of satellite broadcasting for the
free flow of information, the spread
of education and greater cultural
exchange. 15 November 1972.

C. RECOMMENDATIONS

Recommendation concerning the Most
Effective Means of Rendering Museums



-

Accessible to Everyone, 14 December
1960.

Recommendation against Discrimina-

) tion in Education, 14 December 1960.

Recommendation on the Means of
Prohibiting and Preventing the Ilicit
Export, Import and Transfer of Owner-
ship of Cultural Property, 19 Novem-
ber 1964.

Recommendation concerning the Status

' of Teachers, 5 October 1966. (Adopted

by a special intergovernmental confer-
ence convened by Unesco.)

Recommendation concerning the Pres-
ervation of Cultural Property Endan-
gered by Public or Private Works, 19
November 1968.

Recommendation concerning the Pro-

’ tection, at National Level, of the Cul-

tural and Natural Heritage, 16 Novem-
ber 1972,

10.

11.

12.

Recommendation concerning Educa-
tion for International Understanding,
Co-operation and Peace and Educa-
tion relating to Human Rights and
Fundamental Freedoms, 19 November
1974.

Revised Recommendation concerning
Technical and Vocational Education,
19 November 1974.

Recommendation on the Status of Sci-
entific Researchers, 20 November 1974.

Recommendation on the development
of adult education, 26 November 1976.

Recommendation on participation by
the people at large in cultural life and
their contribution to it, 16 November
1976.

Recommendation concerning the inter-
national exchange of cultural property,
26 November 1976.
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APPENDIX VIIl

TABLE OF CARIBBEAN RATIFICATIONS OF
INTERNATIONAL INSTRUMENTS ON HUMAN RIGHTS

(As at June 30,1977 x = ratified S = signed but not ratified)
~ Convention on | Internat’l Covenant Internat’l Covenant .
- . . . . Optional
State Racial on Economic, Social on Civil Protocol
Discrimination | and Cultural Rights and Political Rights
Y

Bahamas X X X X
Barbados X X X X
Cuba X
Dominican
Republic
Grenada
Guyana X X X
Haiti X
Jamaica X X X X
Surinam X X X
Trinidad &
Tobago X
Venezuela X S S S
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