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PREFACE

In v i e w  of the eve n t s  of J u l y - A u g u s t  1983 in Sri 

Lank a ,  the I n t e r n a t i o n a l  C o m m i s s i o n  of J u r i s t s  ha s  

d e c i d e d  to reprint the report "Ethnie C o n f l i c t  a n d  V i o ­

le n c e  in Sri L a n k a " b y  P r o f  essor V i r g i n i a  A. Leary, 

w r i t t e n  a f t e r  h e r  m i s s i o n  to Sri L a n k a  in J u l y - A u g u s t  

1981 .

The a n a l y s i  s she m a d e  of the e t h n i e  c o nflict is 

still v a l i d  a nd p r o v i d e s  the n e c e s s a r y  b a c k g r o u n d  to 

u n d e r s t a n d  the recent g r a v e  ou t b u r s t  s b e t w e e n  the 

S i n g h a l e s e  a n d  Tamil c o m m u n i t i e s .

A su p p l e m e n t  ha s  been p r e p a r e d  b y  the staff of the 

I n t e r n a t i o n a l  C o m m i s s i o n  of J u r i s t s  w h i c h  b r i n g s  up to 

d a t e  the r e l e v a n t  l é g i s l a t i o n  a n d  tra c e s  the i n c i d e n c e  

of terr o r i s t  v i o l e n c e  a n d  c o u n t e r v i o l e n c e  si n c e  Prof. 

L e a r y  ' s mi ssi on .

<4s will a p p e a r  f r o m  the f o o t n o t e s  in the S u p p l é ­

ment, so m e  of the i n f o r m a t i o n  h a s  b een taken f r o m  a 

report b y  Mr. T i m  Moo r e ,  H o n o r a r y  T r e a s u r e r  of the 

A u s t r a l i a n  S e ction of the I n t e r n a t i o n a l  C o m m i s s i o n  of 

J urists. H e  v i s i t e d  Sri L a n k a  to a t t e n d  a trial of two 

p r i e s t s  a r r e s t  ed u n d e r  the P r é v e n t i o n  of T e r r o r i s m  A c t . 

,4s the trial wa s  p o s t p o n e d ,  he t ook the o p p o r t u n i t y  to 

e n q u i r e  i nto ethnie v i o l e n c e  an d  ot h e r  p r o b l e m s  r e l a t i n g  

to the R u l e  of Law. The report of Mr. T i m  M o o r e  ' s 

m i s s i o n  is a v a i l a b l e  f r o m  the I n t e r n a t i o n a l  Commi ssi on 

of J urists, A u s t r a l i a n  Section, G.P.O. B o x  173, Sydney, 

2001, N . S . W . ,  A u s t r a l i a .

I n t e r n a t i o n a l  C o m m i s s i o n  of J u r i s t s 

Geneva, A u g u s t  1983

Ni ail M a c D e r m o t  
S é c r é t a r y - G e n e r a l



E T H M I C  C O N F L I C T  AN D  V I O L E N C E  IN SRI L A N K A  

I N T R O D P C T I O N

Introduction to Sri Lanka

Sri L a n k a  ( f o r m e r l y  k n o w n  as Ceylon) is a la r g e  is la nd  

(65,609 square kilometers) situated 29 miles off the Southern tip 

of India. The ethnie composition of its population of 14 million 

is 12% S i n h a l e s e , ,20.5? Ta mi l,  (Ceylon and Indian), 7% M o o r s  

( M u s l i m s ) ,  0.5$ B u r g h e r s  ( d e s c e n d e n t s  of t h e  D u t c h  a n d  

Portuguese) and others.

The o f f i c i a l  l a n g u a g e  of Sri L a n k a  is S i n h a l a  w i t h  S i n h a l a  

and T a m i l  h a v i n g  equ al  st a t u s  as n a t i o n a l  l a ng ua ge s.  E n g l i s h  is 

widely spoken. The official religion is Buddhism, the religion 

of the m a j o r i t y  of the S i n h a l e s e  p o p u l a t i o n .  Th e T a m i l s  are 

predominantly Hindu, although a substantial minority of the Tamil 

speaking population are Muslims and Christians.

Sri L a n k a  o b t a i n e d  its i n d e p e n d e n c e  f r o m  G r e a t  B r i t a i n  in 

1948. Prior to British occupation in 1796 it had been colonized 

by the Portuguese and Dutch. It is a unitary démocratie republic 

w i t h  a m i x e d  p r è s i d e n t i a l - - p a r l i a m e n t a r y  p o l i t i c a l  system. 

Universal adult franchise was introduced in Sri Lanka as early as 

1931 and since independence the country has held élections every
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six or se v e n  years. T w o  m a j o r  p o l i t i o a l  p arties, the U n i t e d  

National Party (UNP) and the Sri Lankan Freedom Party (SLFP) have 

governed the eountry alternately since independenoe. Both these 

p a r t i e s  are p r e d o m i n a n t l y  S i n h a l e s e .  The SLFP, in c o a l i t i o n  

d u r i n g  part of the t i m e  w i t h  t wo  M a r x i s t  p arties, w a s  in p o w e r  

f r o m  1970 to 1977. The e o u n t r y  w as  g o v e r n e d  u n d e r  a st at e of 

emergency ,.f or much of this period, following a major insurrection 

in 1971. M a n y  ci v i l  l i b e r t i e s  w e r e  s e v e r e l y  curta il ed . The 

coalition government adopted a policy of land redistribution and 

e c o n o m i c  s e l f - s u f f i c i e n c y . The d e f e a t  of the S L F P  in 1977 has 

been widely attributed to economic difficulties, inefficiency and 

corruption.

The UNP came into power in 1977 with a strong market economy 

orientation, an open door for foreign investment and imports and 

s t r o n g  e n c o u r a g e m e n t  of to urism. It also p l e d g e d  to r e s t o r e  

c i v i l  l i b e r t i e s  n e g l e c t e d  by t h e  p r e c e d i n g  r e g i m e .  J.R. 

Jayewardene, the UNP leader, is Président of the eountry. At the 

p r e s e n t  w r i t i n g ,  the U NP  has m o r e  than a 2/3 pa'rliamentary 

m a j o r i t y .  T he  T a m i l  Un i t e d  L i b e r a t i o n  F r o n t  (TULF) has b e c o m e  

the o p p o s i t i o n  p a r t y  in p a r l i a m e n t  w i t h  o n l y  17 seats. The UNP 

has 139 seats. The next élection is scheduled for 1983.

A l t h o u g h  Sri L a n k a  has a v e r y  l ow  per c a p i t a  i n c o m e  it has a 

high level of literacy and éducation, low infant mortality rates 

and r e l a t i v e l y  high a v e r a g e  l ife e x p ec ta nc y.  Like m a n y  o th e r  

developing countries, however, it has major problems of poverty 

and unemployment. Many skilled laborers and professional persons 

have emigrated. Its economy has traditionally been agricultural
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w i t h  an e m p h a s i s  on tea, r i c e ,  r u b b e r  a n d  c o c o n u t s .  An 

attractive country with beautiful beaches, diversified scenery, 

r ui n s  of a n c i e n t  cities, and f r i e n d l y  people, it has b e c o m e  a 

popular tourist area for Europeans.

Recent Events : Background to the ICJ Mission

On A u g u s t  17, 1981, the g o v e r n m e n t  of Sri L a n k a  d e c l a r e d  a 

s t a t e  of e m e r g e n c y  in or d e r  to c o n t r o l  an o u t b r e a k  of v i o l e n c e  

d i r e c t e d  a g a i n s t  the m i n o r i t y  T a m i l  c o m m u n i t y .  T his s t a t e  of 

e m e r g e n c y  w as  the s ec on d d e c l a r e d  w i t h i n  thre e m o n t h s ;  the 

co mm un al  violence was the third ma jo r attack against Tamils since 

i n d e p e n d e n c e  in 1948 and the se c o n d  si nc e the é l e c t i o n  of the 

present government in 1977. The August violence followed several 

months of increasing tension between the two major ethnie groups. 

In A p r i l  1981, a n u m b e r  of T a m i l  y o u t h s  w e r e  a p p r e h e n d e d  and 

d e t a i n e d  by s e c u r i t y  f o r c e s  u n d e r  the P r é v e n t i o n  of T e r r o r i s m  

Act. At least 27 youths were held incommunicado without access 

to l a w y e r s  or f a m i l y  m e m b e r s .  The a r r e s t s  f o l l o w e d  a bank 

r o b b e r y  in w h i c h  t w o  p o l i c e m e n  w e r e  killed, a t t r i b u t e d  to an 

extremist group called the Tamil Liberation Tigers.

In e a r l y  June, local é l e c t i o n s  for D i s t r i c t  D e v e l o p m e n t  

Council members took place throughout the country. In the north 

of the c o u n t r y  in the o v e r w h e l m i n g l y  T a m i l  a re a the é l e c t i o n s  

w e r e  held du r i n g  a state of e m e r g e n c y  and in an a t m o s p h è r e  of 

violence. D u r i n g  the c a m p a i g n ,  a c a n d i d a t e  and t w o  p o l i c e  

officers were killed. Police and security forces, apparently in
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r e a c t i o n  to the k i l l i n g  of the p o l i c e m e n ,  w e n t  on a r a m p a g e  in 

the Tarail City of J a f f n a  b u r n i n g  the m a r k e t  area, the h o m e  of a 

me m b e r  of Parliament, the TULF party headquarters and the Public 

Library containing 95,000 volumes.

In July, a p o l i c e  s t a t i o n  in A n a c o t t a i  in the T a m i l  a r ea  was 

a t t a c k e d ,  t w o  p o l i c e m e n  w e r e  k i l l e d  and m a n y  f i r e a r m s  stolen. 

The at t a c k  was a ga i n  a t t r i b u t e d  by g o v e r n m e n t  s o u r c e s  to a 

t e r r o r i s t  gr o u p  of T a m i l  youths. A lso in July, in an unusual, 

nearly unheard of, parliamentary procédure, me m b e r s  of the UNP, 

the p a r l i a m e n t a r y  m a j o r i t y  p a r t y  ( c o m p o s e d  p r e d o m i n a n t l y  of 

S i n h a l e s e ) ,  a p p r o v e d  a m o t i o n  of no c o n f i d e n c e  in the l e a d e r  of 

the opposition political party, Mr. A. Amirthalingam of the Tamil 

United Liberation Front. The vote was preceded by verbal attacks 

by  m a j o r i t y  p a r t y  m e m b e r s  a g a i n s t  t h e  T a m i l  l e a d e r  f o r  

criticizing the government abroad for its handling of the Tamil 

question.

At the end of July, the Co u r t  of A p p e a l  in C o l o m b o  in a 

w i d e l y  p u b l i c i z e d  and e m o t i o n a l l y  c h a r g e d  p r o c e e d i n g ,  b e g a n  

h e a r i n g  p é t i t i o n s  for w r i t s  of h a b e a s  c o r p u s  for four of the 27 

Tamil youth detained incommunicado by the Army since April under 

the P r é v e n t i o n  of T e r r o r i s m  Act. T he  i m m e d i a t e  o c c a s i o n  for 

undertaking the International Comm is si on  of Jurists' mission was 

the c o n t i n u e d  i n c o m m u n i c a d o  d é t e n t i o n  of T a m i l  youths, but the 

events described above formed the backdrop of ICJ concern about 

the state of human rights in Sri Lanka and are intimately related 

to the application of the Terrorism Act.
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Purpose and Soope of Mission; Sources of Information

In July, 1981, the ICJ r e q u e s t e d  the a u t h o r  of the p r e s e n t  

report, then on a p r i v a t e  vi s i t  in Sri Lanka, to u n d e r t a k e  a 

study of the human rights aspects of the Terrorism Act and events 

related to its adoption and application. The ICJ observer was in 

Sri L a n k a  f r o m  J u l y  12 to A u g u s t  2 and f r o m  A u g u s t  18 to 23, a 

t ot a l  p e r i o d  of four weeks, and wa s thus p r e s e n t  d u r i n g  the 

a t t a c k  on the p o l i c e  s t a t i o n  in A n a c o t t a i ,  the v ote of no- 

confidence against the opposition Tamil leader, the habeas corpus 

h e a r i n g  in the Co u r t  of A p p e a l  and the p e r i o d  of the st a t e  of 

emergency immediately following the comm un a l violence.

During the mission in Sri Lanka, the undersigned interviewed 

g o v e r n m e n t  o f f i c i a i s ,  o p p o s i t i o n  p a r t y  m e m b e r s ,  l a w y e r s ,  

professors, sociologists, trade union officiais, journalists, and 

members of human rights organizations. The Ministries of Justice 

and F o r e i g n  A f f a i r s  w e r e  i n f o r m e d  of the ICJ s t u d y  and w e r e  

helpful in making known the government's point of view concerning 

the c u r r e n t  cr i s i s  in Sri Lanka. The o b s e r v e r  a t t e n d e d  s e v e r a l  

sessions of the habeas corpus proceedings, met the Président of 

the C o u r t  of Appea l,  the a t t o r n e y s  for the petit.ioners and the 

Deputy Solicitor General representing the government. She also 

interviewed families of detainees held under the Terrorism Act, 

v i s i t e d  ar e a s  of J a f f n a  w h i c h  had b e e n  b u r n e d  in Ju n e  an d 

interviewed residents of Jaffna.

Sri L a n k a  is a e o u n t r y  in w h i c h  c i t i z e n s - - e v e n  th o s e  in 

o p p o s i t i o n  to the g o v e r n m e n t - - a p p e a r e d  to feel free to e x p r e s s
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t h e i r  o p i n i o n s .  I n d i v i d u a l s  i n t e r v i e w e d  did n o t  r e q u e s t  

a n o n y m i t y  or lack of a t t r i b u t i o n  and g o v e r n m e n t  o f f i c i a i s  w e r e  

uniformly courteous. In addition to information obtained through 

i n t e r v i e w s ,  the o b s e r v e r  w as  a ls o  able to o b t a i n  e x t e n s i v e  

written material on historioal aspects of the racial situation,^ 

r e c e n t  r a c i a l  i n c i d e n t s  and the- s i t u a t i o n  of h u m a n  r i g h t s  in 

général. T h e r e  a p p e a r s  to be no s y s t e m a t i c  c e n s o r s h i p  of the 

p re s s  or the ma i ls ; h o w e v e r ,  ail of the m a j o r  E n g l i s h  l a n g u a g e  

n e w s p a p e r s  e x c e p t  one and r a d i o  and t é l é v i s i o n  are g o v e r n m e n t  

c o n t r o l l e d . 2 The p r i v a t e l y  o w n e d  E n g l i s h  l a n g u a g e  n e w s p a p e r  

carried in full the Amnesty International report concerning the 

recent incommunicado détention of Tamil youths.

A n um be r of allégations were heard, however, of selective 

r e p o r t i n g  w h i c h  e x a c e r b a t e d  r a c i a l  t ension, i n c l u d i n g  by the 

p r i v a t e l y  o w n e d  E n g l i s h  l a n g u a g e  paper. C o n c e r n  was also 

e x p r e s s e d  o v er  a p r o p o s e d  b i ll  w h i c h  w o u l d  p r o v i d e  that eve ry  

n ew spaper make a deposit with the Insurance Corporation in order 

to meet any claim for damages that might result from being found 

guilty in a libel action, the amount of deposit to be determined 

by the Cabinet. Concern was expressed that the deposit might be 

so larg e as to put s m a l l  n e w s p a p e r s  w i t h  l i m i t e d  f i n a n c i a l  

resources out of circulation.^

O t h e r  r e c e n t  h u m a n  r i g h t s  i ssues in Sri L a n k a  w h i c h  h ave 

c a u s e d  c o n c e r n  are the d e p r i v a t i o n  by P a r l i a m e n t  in 1980 of the 

ci v i c  r i g h t s  for a p e r i o d  of seven y e a r s  of Mrs. S i r i m a v o  

B a n d a r a n a i k e , l e a d e r  of the Sri L a n k a n  F r e e d o m  Pa r t y  and t w i c e  

P r i m e  M i n i s t e r  of Sri Lanka, and the a d o p t i o n  of the E s s e n t i a l



P u b l i c  S e r v i c e s  A ct  in 1979 w h i c h  e n a b l e s  the g o v e r n m e n t  to 

déclaré any of a wide variety of services as essential services, 

thereby outlawing strikes or temporary cessation of work in such 

services.

While the International Commission of Jurists is concerned 

ab ou t  th e s e  issues, the p r e s e n t  re p o r t  is l i m i t e d  to the m o s t  

serious human rights problem in Sri Lanka at the moment, namely, 

the racial problem, violence resulting from racial conflict and 

the d r a c o n i a n  p r o v i s i o n s  of the T e r r o r i s m  A ct as a m e a n s  of 

co p i n g  w i t h  the vi ol en c e.  The r e p o r t  is bas ed  on o b s e r v a t i o n s  

and interviews of the undersigned while in Sri Lanka, on written 

material obtained in Sri Lanka and on press and other reports of 

events occurring since the visit of the undersigned.

E T H M I C  C O N F L I C T  IN SRI L A N K A

Histori'cal Background to Present Ethnie Conflict

The present racial tension between the Sinhalese and Tamil 

p o p u l a t i o n s  in Sri L a n k a  has deep h i s t o r i c a l  roots, d a t i n g  back 

to the fir st  c e n t u r y  A.D. Tt is c l a i m e d  that the S i n h a l a  race 

was f o u nd ed  in Sri L a n k a  in the fifth c e n t u r y  B.C. by an ex i l e d  

p ri nc e f r o m  n o r t h e r n  India and that the S i n h a l e s e  are of A r y a n  

origin. The Tamils are Dravidians and came from Southern India. 

There are t w o  s e p a r a t e .Tarni1 c o m m u n i t i e s  in Sri Lanka: the

"Jaffna" or " C ey lo n T a m i l s "  and the "Indian" or " Es ta te  Tamils". 

They are b oth of the s a m e  et h n i e  o r i g i n  and speak the s a m e
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la n guage. The " C ey lo n T a m i l s "  c a m e  at a date d i s p u t e d  by 

historians, but there were Tamil incursions from South India at 

le a s t  by the first century, A.D. M a j o r  T a m i l  i n v a s i o n s  took 

place from 700 A.D. to 1300 A.D. culminating in the establishment 

of a Tamil kingd om  in the North. Buddhist historical chronicles 

report frequent wars between Sinhalese and Tamil kings. At the 

t i m e  of the P o r t u g u e s e  c o n q u e s t  in 1621 an i n d e p e n d e n t  T a m i l  

kingdom existed in the North.1* The "Indian Tamils" were brought 

to C e y l o n  as i n d e n t u r e d  l a b o r e r s  by the B r i t i s h  to work on the 

tea and rubber plantations in the 19th and early 20th centuries. 

At present, Ceylon Tamils constitute 11? of the population of Sri 

L a n k a  and I n d i a n  T a m i l s  9%• The t w o  T a m i l  c o m m u n i t i e s  h ave 

remained largely separate with the Ceylon Tamils concentrated in 

the n o r t h e r n  part of the Island, p a r t i c u l a r l y  in the a re a  k n o w n  

as the Jaffna peninsula. A substantial number of Ceylon Tamils, 

h o w e v e r ,  are resident in C o l o m b o  a nd  s o m e  Southern areas. The 

Indian Tamils are primarily resident in the hill country in the 

central part of Sri Lanka. The Ceylon Tamils are, in général, a 

p r o s p e r o u s  and w e l l  e d u c a t e d  group; the In d i a n  T a m i l s  l ive and 

w o r k  in c o n d i t i o n s  of m i s e r y  and poverty. At i n d e p e n d e n c e  in 

1 9 ^ 8  t h e  I n d i a n  T a m i l s  w e r e  d e p r i v e d  of c i t i z e n s h i p  an d 

d i s e n f r a n c h i s e d . U n d e r  an a g r e e m e n t  w i t h  India in 1964, Sri 

Lanka agreed to repatriate 60% of the Indian Tamils and to grant 

c i t i z e n s h i p  to the r e m a i n i n g  H0%. The a g r e e m e n t  has b e en  only 

partially carried out. The ethnie conflict, until recently, has 

b e e n  l a r g e l y  b e t w e e n  the C e y l o n  T a m i l s  and the Si nh a l e s e .  In 

August 1981, however, and to an extent in 1977 the Indian Tamils
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were attacked when co mm u n a l  violence broke out.

The S i n h a l e s e  p o p u l a t i o n  of Sri L a n k a  has h i s t o r i c a l l y  

c o n s i d e r e d  the T a m i l s  as i nv aders, i n f r i n g i n g  on S i n h a l e s e  

territory. S i n h a l e s e  m y t h s  and l e g e n d s  of t e n  r ef e r  to the 

triumph of Sinhalese kings over rival Tamil rulers. One scholar 

has written,

" H i s t o r y  and h i s t o r i o g r a p h y  h av e c r e a t e d  an 
e m o t i v e  c l i m a t e  of et h n i e  a n i m o s i t y  w h i c h  
o f t e n  r e s u l t s  in v i o l e n c e ,  p r e v e n t i n g  
c o m p r o m i s e  and a r ^ g o t i a t e d  s e t t l e m e n t  of 
ethnie différences.

T he  i d e n t i f i c a t i o n  of the B u d d h i s t  r e l i g i o n  w i t h  S i n h a l e s e  

n a t i o n a l i s m  is a ls o an i m p o r t a n t  e l e m e n t  in u n d e r s t a n d i n g  the 

roots of ethnie conflict in Sri Lanka. Sri Lanka is regarded as 

one of the m a j o r  w o r l d  c e n t e r s  of B u d d h i s m .  It is w i d e l y  

b e l i e v e d  that B u d d h a  h i m s e l f  c o n s e c r a t e d  Sri Lanka; a reli e of 

the Buddha's t o o t h  is e n s h r i n e d  in Ka n d y  in c e n t r a l  Sri Lanka. 

B u d d h i s t  t e m p l e s  a b o u n d .  T h e  S i n h a l e s e  p o p u l a t i o n  is 

o v e r w h e l m i n g l y  Bu dd hi st . Th e T a m i l  s p e a k i n g  p o p u l a t i o n  is 

predominantly Hindu although there is a substantial minority of 

M u s l i m s  and Ch ri s t i a n s .  The C o n s t i t u t i o n  p r o v i d e s  that the 

Republic of Sri Lanka "shall give to Buddhism the foremost place" 

and that it is the d uty of the s ta t e  to p r o t e c t  and f os te r the 

B u d d h i s t  faith. F r e e d o m  of r e l i g i o n  is g u a r a n t e e d  in the 

Constitution but other religions are not mentioned.

It is frequently pointed out that, although a majority group 

w i t h i n  Sri Lanka, the S i n h a l e s e  have a m i n o r i t y  c o m p l e x  sin ce  

they are a m i n o r i t y  e th ni e  gro up  w i t h i n  Asia. T a m i l s  in Asia



o u t n u m b e r  the S i n h a l e s e  by f ive to one. T h e r e  are m o r e  than 

50,000,000 Tamils in South Asia, primarily in the South of India 

only a few miles across the sea from Sri Lanka. This inseourity 

of t he  S i n h a l e s e  m a y  h a v e  c o n t r i b u t e d  to the ra c i a l  t e n s i o n  in 

the Island.

At  i n d e p e n d e n c e ,  t h e  C e y l o n  T a m i l  p o p u l a t i o n  h e l d  a 

d i s p r o p o r t i o n a t e l y  h i g h  p e r c e n t a g e  of e m p l o y a i e n t  in t h e  

p r e s t i g i o u s  C e y l o n  c i v i l  s e r v i c e  and of a d m i s s i o n  to the m o st  

important faculties of educational institutions. This has been 

attributed variously to the excellent English éducation provided 

by C h r i s t i a n  m i s s i o n a r y  s c h o o l s  in the T a m i l  area, to the 

r e l a t i v e  d i f f i c u l t y  of e a r n i n g  a li vi ng  in the m o r e  arid T a m i l  

area, thus driving Tamils to emplo ym en t in government service and 

th e p r o f e s s i o n s ,  and to the c o n s c i o u s n e s s  by T a m i l s  of t he i r  

minority status. The British maintained a neutral position with 

r e g a r d  to the e th n i e  g ro u p s  but the s u p e r i o r  a b i l i t y  of the 

Tamils in English gave them advantages during the colonial era.

To c o m b a t  the a d v a n t a g e s  of T a m i l s  the S i n h a l e s e  m a j o r i t y  

population after independence adopted two policies that have been 

th e s o u r c e  of m u c h  of the s u b s é q u e n t  d i s c o n t e n t  of the T a m i l  

population: a "Sinhala only" language policy and a quota system

on  the b a s i s  of race, r e f e r r e d  to as " s t a n d a r d i z a t i o n "  for 

entrance to university faculties. In the eyes of the Sinhalese, 

these were "affirmative action" provisions designed to compensate 

for the f o r m e r  d i s a d v a n t a g e  of Sinh ale se . In the eyes of the 

T a m i l s ,  t h e y  w e r e  d i s c r i m i n a t o r y  p r o v i s i o n s  a d o p t e d  by the 

m a j o r i t y  p o p u l a t i o n  w h i c h  p l a c e d  thei r l a n g u a g e  in an i n f e r i o r



p osi t io n,  r e q u i r e d  t h e m  to l e a r n  the m a j o r i t y  l a n g u a g e  and 

blocked their aecess to éducation whieh constituted their raost 

i m p o r t a n t  rout e to e c o n o m i c  a d v a n c e m e n t .  It also b e c a m e  m or e  

d i f f i c u l t  for T a m i l s  to e nt e r  g o v e r n m e n t  service, a p p a r e n t l y  

because of the adoption of Sinhala as the official language.

In 1948, at i n d e p e n d e n c e ,  the T a m i l s  had 33% of the v o t i n g  

p o w e r  in the l é g i s l at ur e.  Up o n  the d i s e n f r a n c h i s e m e n t  of the 

e s t a t e  T a m i l s ,  h o w e v e r ,  this p r o p o r t i o n  d r o p p e d  to 20%. The 

S i n h a l e s e  o b t a i n e d  m o r e  t han a 2/3 m a j o r i t y  in the P a r l i a m e n t  

m a k i n g  it i m p o s s i b l e  for the T a m i l s  to e x e r c i s e  an e f f e c t i v e  

opposition to Sinhalese policies affecting them. The Tamils had 

r e q u e s t e d  a s y s t e m  l i m i t i n g  the S i n h a l e s e  r e p r é s e n t a t i o n  in 

P a r l i a m e n t  to one ha l f  and a l l o c a t i n g  the o t h e r  h a l f  for the 

minorities. This suggestion, was rejected. The Sinhalese made a 

reasonable counter-proposal for 57% Sinhalese représentation to 

43$ other communities. This was refused by the Tamil leaders who 

insistéd on a 50-50 division.

T h e  f i r s t  C o n s t i t u t i o n  of C e y l o n  w a s  d r a f t e d  by an 

E n g l i s h m a n ,  L o r d  S o u l b u r y  and a d o p t e d  by an O r d e r  in C o u n c i l  

r at he r than by a c o n s t i t u t i v e  a s s e m b l y .  It r e m a i n e d  in force 

unt il  1972. S e c t i o n  29 of the S o u l b u r y  C o n s t i t u t i o n  p r o t e c t e d

the ri gh ts  of minorities'. It read "No . . . l a w  shal l . . . m a k e
i

p e rs on s of any c o m m u n i t y  or r e l i g i o n  l i a b l e  to d i s a b i l i t i e s  or 

restrictions to which persons of other communities or religions 

are not m a d e  liable; or . . .. c o n f e r  on p e r s o n s  or any c o m m u n i t v  

or religion any privilege or advantage which is not conferred on 

p er sons of o t h e r  c o m m u n i t i e s  or relig i on s."  D e s p i t e  this



constitutional provision the Official Languages Act was adopted 

in 1956 p r o v i d i n g  that " S i n h a l a  only" s h o u l d  be the o f f i c i a l  

l an guage, the I n d i a n  T a m i l  p l a n t a t i o n  w o r k e r s  w e r e  d e p r i v e d  of 

citizenship and disenfranchised, and a quota and standardization 

s y s t e m  was a d o p t e d  w h i c h  d r a s t i c a l l y  c u r t a i l e d  the a c c e s s  of 

Tamils to higher éducation.

At the t i m e  of the a d o p t i o n  of the " S i n h a l a  only" Act a 

p r o p o s a i  to i n c l u d e  a c l a u s e  on the use of T a m i l  was d r o p p e d  

because of pressure from extremist Buddhist groups. The threat 

of the Tamils to engage in island-wide peaceful protest in 1956 

resulted in a c o m pr om is e b eween the government and the leader of 

the Tamils called the Bandaranaike-Chelvanayakam Pact. It made 

p r o v i s i o n s  for the use of T a m i l  in the T a m i l  a r e a s  and p r o v i d e d  

for régional councils with powers in agriculture, éducation, and 

in colonization schemes® and included a promise by the government 

to r e c o n s i d e r  the d i s e n f r a n c h i s e m e n t  of the I n d i a n  Tamils. 

C e r t a i n  e l e m e n t s  of the B u d d h i s t  p o p u l a t i o n  r e a c t e d  s t r o n g l y  

against the Pact and it became a dead letter. In 1958 the first 

major outbreak of communal violence occurred with deaths in the 

hundreds, particularly amo ng  Tamils.

In the 1950s and 1960s there was increasing dissatisfaction 

w i t h  the f o r e i g n  d r a f t e d  constitution. This d i s s a t i s f a c t i o n ,  

culminated in a demand for a new Constitution following an obiter 

dictum in a 1966 décision of the Judicial C om mittee of the Privy 

Council in London that Section 29 was an entrenched provision of 

the C o n s t i t u t i o n .  D u r i n g  this s a m e  period, the T a m i l  F é d é r a l  

Party became prédominant in the Tamil community. It urged that
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Ce y l o n  c h a n g e  from a u n i t a r y  State to a f é dér al structure. The 

p r o p o s a i  was s t r o n g l y  r e j e c t e d  by the S i n h a l e s e  m a j o r i t y  w h o  

considered it a divisive proposai.

In 1970, the SLFP, s t r o n g  a d v o c a t e s  of S i n h a l a - B u d d h i s t  

p r é d o m i n a n c e ,  c a m e  into p o w e r  in c o a l i t i o n  w it h  t w o  M a r x i s t  

parties. In 1972 légal links wi t h  the U n i t e d  K i n g d o m  we r e  

severed with the adoption of a new Constitution by a Constituent 

Assembly (composed of the sitting Parliament) acting outside the 

framework of the Soulbury Constitution. The Constitution set up 

Sri Lanka as a republic, continuing the parliamentary system of 

government. The Tamil Party boycotted the Constituent Assembly 

b e c a u s e  it had r e j e c t e d  a p r o p o s a i  that h o t h  S i n h a l a  and T a m i l  be 

declared official languages. The Tamils had previously accepted 

S i n h a l a  as the o f f i c i a l  l an guage, but only on the b as i s  that 

S e c t i o n  29 of the S o u l b u r y  C o n s t i t u t i o n  p r o t e c t e d  c e r t a i n  of 

t h e i r  r i g h t s .  S e c t i o n  29 w a s  n o w  d r o p p e d  f r o m  t h e  n e w  

Constitution and the "Sinhala only" policy, which had previously 

be e n  of s t a t u t o r y  or i g i n  was n o w  e n s h r i n e d  as a c o n s t i t u t i o n a l  

provi si on . Th e UNP had v ot e d  a g a i n s t  the a d o p t i o n  of the 1972 

C o n s t i t u t i o n  and on c o m i n g  to p o w e r  in 1977 d r a f t e d  the thir d 

C o n s t i t u t i o n  w h i c h  r e m a i n s  in fo rc e today.^ It p r o v i d e d  for a 

modified Presidential-parliamentary system similar to the French 

system of government.

D u r i n g  the t e n u r e  of the S LF P  f r o m  1970 to 1977 the n e g a t i v e  

effects of the standardization and quota system of éducation on 

the T a m i l s  b e c a m e  i n e r e a s i n g l v  ev i d e n t  r e s u l t i n g  in t e n s i o n  in 

the Tamil community.® It also became increasingly diffieult for
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T amils to obtain government employment. The disaffection of the 

T a m i l  y o u t h  ov e r  thes e p o l i c i e s  can o nl y be u n d e r s t o o d  in the 

light of their traditional emphasis on éducation and government 

service. The m o s t  c o m m o n  coraplaints of the T a m i l s  r e l a t e  to 

discrimination in éducation and employment.

Beginning in the 1970s the Tamils increasingly supported the 

concept of a separate state of Tamil Eelam comprising mucli of the 

northern and eastern area of Sri Lanka. In 1976 the Tamil United 

L i b e r a t i o n  F r o n t  (TULF) w h i c h  had r e p l a c e d  the F é d é r a l  P a r t y  as 

the dominant Tamil political party, declared itself in favor of a 

s e p a r a t e  s t a t e  of T a m i l  E ela m.  In the 1977 é l e c t i o n s  the T UL F  

received a strong majority in the North and a simple majority in 

the East, signifying the support of the Tamil population of these 

areas for the concept of séparation.

Tamil Demand for a Separate State

Th e T a m i l  d e m a n d  for a s e p a r a t e  s ta t e  is p r e d i c a t e d  on the 

c o n v i c t i o n  t h a t  as an i d e n t i f i a b l e  p e o p l e  w i t h  a d e f i n e d  

t e r r i t o r y ,  t h e y  a r e  e n t i t l e d  to s e l f - d e t e r m i n a t i o n  u n d e r  

international law. They claim that the sovereignty of the Tamil 

n a t i o n  w h i c h  e x i s t e d  in 1621 at. the t i m e  of the P o r t u g u e s e  

conquest reverted to the Tamil co mm unity when the légal ties with 

Great Britain were severed in 1972 and that they are thus asking 

for restoration of sovereignty.

Until 1833 the successive colonial powers administered the 

Tamil territory separately from the rest of the country. In that



y e a r ,  t h e  B r i t i s h ,  f o r  a d m i n i s t r a t i v e  p u r p o s e s ,  b e g a n 

administering the island as a c o m m o n  unit. The Tamils maintain 

that sovereigntv passed from the Tamil kingdom to the Portuguese, 

Dutch and British and that sovereignty oontinued to résidé in the 

B r i t i s h  o r o w n  un t i l  1972 w h e n  légal ties w i t h  B r i t a i n  w er e  

broken. The T a m i l s  m a i n t a i n  that, in v i e w  of the b o y c o t t  by 

their members of the Constituent Assembly which drafted the 1972 

Constitution, they have never given up their sovereignty and the 

Sinhala nation has not obtained sovereignty over them either by 

conquest or consent.

A r e s o l u t i o n  a d o p t e d  by the TULF at th e i r  f i r s t  n a t i o n a l  

c o n f é r e n c e  in 1976 was  the first cle ar  c o m m i t m e n t  of a T a m i l  

pa r t y  to a s e p a r a t e  st at e of Eelam. It l isted a v a r i e t y  of 

actions taken by the Sinhalese majority to the detriment of the 

Tamils including

-- d e p r i v a t i o n  of the I n d i a n  T a m i l s  of c i t i z e n s h i p  and 

franchise

—  the "Sinhala only" language policy

-- State planned colonisation of Tamil areas^

—  giving Buddhism the foremost place under the Constitution 

-- déniai of equal opportunity to Tamils in em ployment and

éducation

-- the s y s t e m a t i c  c u t t i n g  off of C e y l o n  T a m i l s  f r o m  the 

mainstream of Tamil culture in South India 

-- p e r m i t t i n g  and u n l e a s h i n g  c o m m u n a l  v i o l e n c e  a g a i n s t  

Tamils

—  terrorising, torturing and imorisoning Tamil youth
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—  imposing an unacceptable Constitution on the Tamils*

T h e  r é s o l u t i o n  a ls o r e f e r r e d  to the f a i l u r e  of the e f f o r t s  

of v a r i o u s  T a m i l  p o l i t i c a l  p a r t i e s  to w i n  r i g h t s  t h r o u g h  

n e g o t i a t i o n s  w i t h  s u c c e s s i v e  g o v e r n m e n t s  or th r o u g h  e n t e r i n g  

into pacts with successive Prime Ministers. The resolution ended 

with the statement that

"The Convention résolves that the restoration 
and r e c o n s t i t u t i o n  of t he  Free, So ve r e i g n ,
Secular, Socialist State of TAMI L EELAM based 
on the right of self-determination inherent to 
every nation has become inévitable in order to 
s a f e g u a r d  the v e r y  e x i s t e n c e  of th e T a m i l  
nation in this eountry."

The TULF represents primarily the Ceylon T amils resident in 

the n o r t h e r n  and e a s t e r n  p r o vi nc es . The I n d i a n  T a m i l s  are not 

m e m b e r s  of the TULF. T h e y  are r e p r e s e n t e d  in P a r l i a m e n t  by the 

Ceylon Workers Congress, their labor union and political party. 

Mr. S. T h o n d a m a n ,  C W C  m e m b e r  of P a r l i a m e n t ,  is the M i n i s t e r  of 

Ru r a l  I n d u s t r i a l  D e v e l o p m e n t  in the p r e s e n t  g o v e r n m e n t .  The 

I n d i a n  T a m i l s ,  t h r o u g h  the C e y l o n  W o r k e r s  Co ng ress, ha v e  not 

s u p p o r t e d  the d e m a n d  of the C e y l o n  T a m i l s  for a s e p a r a t e  State. 

The TULF leaders have said, however, that their proposed state of 

E e l a m  w o u l d  w e l c o m e  an y I n d i a n  T a m i l s  w h o  w i s h  to l ive there. 

T h e  T U L F  m a n i f e s t o  of 1976 s t a t e s  that " W h e n  we spea k of the 

T a m i l  nation, w e  r e f e r  to the e n t i r e t y  of the p e o p l e  in t his 

eountry to w hom the mother tongue is Tamil." The différences in 

éducation and economic development between the Indian Tamils and 

the C e y l o n  T a m i l s  is great, and, ex c e p t  for a sh a r e d  se n s e  of 

i n s e c u r i t y  and d i s c r i m i n a t i o n  on the b a s i s  of the ir  c o m m o n
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ethnicity, the two communities have little in common.

In a d d i t i o n  to the C e y l o n  T a m i l s  r e s i d e n t  in the N o r t h  and 

East of Sri Lanka, there are a s u b s t a n t i a l  n u m b e r  of C e y l o n  

T a m i l s  r e s i d e n t  in C o l o m b o  and in ot h e r  c e n tr al  and S o u t h e r n  

areas w h i c h  are p r e d o m i n a n t l y  Si nh a l e s e .  Th e s e  T a m i l s  a p p e a r  

i n t e g r a t e d  i n t o  t h e  s o c i a l  a n d  b u s i n e s s  l i f e  of t h e i r  

c o m m u n i t i e s .  S i n c e  they do not c o n s t i t u t e  the m a i n  s u p p o r t e r s  

for the TULF, it is unolear whether they support a separate state 

of Eelam. In view of their intégration into c om munities outside 

the area claimed for the state of Eelam it is unlikely that they 

feel d i r e c t l y  i n v o l v e d  in the d e m a n d  for i n d e p e n d e n c e .  If 

communal violence against Tamils throughout the Island continues, 

however, this may change. A distinction should be drawn between 

the a t t i t u d e  of ol d e r  T a m i l s  w ho  w e r e  e d u c a t e d  in Engl ish , 

t o g e t h e r  w i t h  t h e i r  S i n h a l e s e  c o n t e m p o r a r i e s , and the y o u n g e r  

g ro u p  of T a m i l s  who h ave be e n  e d u c a t e d  in the T a m i l  l a n g u a g e  

s e h o ol s t o t a l l y  s e p a r a t e  f r o m  the S i n ha le se . The o l d e r  T a m i l s  

have Sinhalese friends from childhood and are less consoious of a 

separate identity than the younger Tamils.

An a r t i c l e  in the Ç e ^ l o n  D a i l y N e w s  on A u g u s t  8, 1981

pointed out that there "is a strong demand within the government 

p a r l i a m e n t a r y  group that the s e p a r a t i s t  cry be b an n e d  by law." 

Mr. Harinda Corea, the Deputy Minister of Public Administration, 

has a rg u e d  that a c o n s t i t u t i o n a l  a m e n d m e n t  b a n n i n g  s e p a r a t i s t  

demands is possible with a 2/3 majority in Parliament and that a 

referendum is unnecessary. It will be recalled that the UNP has 

a 2/3 majority in Parliament at present.
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W h i l e  T a m i l s  in the N o r t h  are s t r o n g l y  in fav o r  of self- 

determination, it is by no means certain that, in exercising that 

self-determination, they would choose independence rather than 

retnaining pa r t  of Sri L a n k a  u n d e r  a f é d é r a l  c o n s t i t u t i o n .  The 

Sinhalese majority, however, has rejected federalism in the past 

and s e e m s  no m o r e  l i k e l y  to fav o r  it at present. A step t o w a r d  

decent ralization has been made recently, through the setting up 

of District Develo pment Councils.

VIOLENCE IN SRI LANKA

The violence resulting from racial conflict in Sri Lanka has 

b e e n  of thr e e  types: c o m m u n a l ,  p o l i t i c a l  or terrorist, and

violence by security forces. In 1981, ail three types have been 

p r e s e n t  to a s e r i o u s  degree. T h e  p r e s e n t  s e c t i o n  w i l l  d iscuss 

the three types of violence with emphasis on the events occurring 

r e c e n t l y .

C o m m u na l V i olence.

C o m m u n a l  v i o l e n c e  first a p p e a r e d  in Sri L a n k a  in 1958, ten 

ye a r s  aft e r  i n d e p e n d e n c e .  The ear l y  h i s t o r y  of C e y l o n  was 

r e p l e t e  w i t h  a h i s t o r v  of w a r s  b e t w e e n  S i n h a l e s e  and T a m i l  

k i n g d o m s ,  b u t  t h e  1 9 5 8  c o n f l i c t  w a s  the f i r s t  in w h i c h  

i n d i v i d u a l s  of one ethnie group a t t a c k e d  m e m b e r s  of the oth e r  

g r o u p .

As m e n t i o n e d  earlier, the " O f f i c i a l  L a n g u a g e s "  Act was
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a d o p t e d  in 1956 and a g i t a t i o n  by an e x t r e m i s t  B u d d h i s t  gro u p

r e s u l t e d  in the f a i l u r e  to adopt a p r o v i s i o n  for the use of

Tamil. Th e T a m i l s  l a u nch ed a " s a t v a g r a h a "  or p e a c e f u l  p r o t e s t  

w h i c h  r e s u l t e d  in the B a n d a r a n a i k e - C h e l v a n a y a k a m  Paot m a k i n g  

certain concessions to the Tamils. The Pact was not carried out 

after another peaceful protest, this time by Buddhists. According 

to one commentator, the scheduled Ta mil national convention and

"an a n n o u n c e m e n t  that a S i n h a l e s e  was k i l l e d  
in the E a s t  by a T a m i l  ( a l t h o u g h  n o t  for 
p o l i t i c a l  reasons) s p a r k e d  off n a t i o n - w i d e  
co m munal riots. Accentuat.ed by false rumors, 
c r i m i n a l  e l e m e n t s  t o o k  a d v a n t a g e  of the
breakdown in law and order to murder, loot and
plunder. The violence continued unabated for 
six days, M a y  2nd to M a y  2 7 1 h (sic). The 
sp r e a d  of c o m m u n a l  v i o l e n c e  r e s u l t e d  in a 
tremendous problem of r e f u g e e s . 0

Hundreds of persons, primarily Tamils, were killed in this 

fir s t  e p i s o d e  of c o m m u n a l  violence. O v e r  25,000 T a m i l  r e f u g e e s  

were relocated from Sinhalese areas to Tamil  areas in the North. 

The government was criticized for failing to déclaré a state of 

emergency early enough.

The next m a j o r  o u t b r e a k  of c o m m u n a l  v i o l e n c e  o c c u r r e d  in 

August 1977, only a few months after the élection of the present 

g o v e r n m e n t .  The v i o l e n c e  beg a n  as an a f t e r m a t h  to the 1977 

é l e c t i o n s  and was first d i r e c t e d  a g a i n s t  the losing p o l i t i c a l  

p a r t y  but q u i c k l y  b e c a m e  c o m m u n a l  violence. It a p p e a r e d  to be 

related to events occurring during the preceding administration 

but was also linked to the first e v i d e n c e  of p o l i t i c a l  v i o l e n c e  

b y  T a m i l  youths. D u r i n g  t h e  1 9 7 0 - 1 9 7 7  g o v e r n m e n t  of Mrs.
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Bandaranaike there had been inoreasing tension between Tamils and 

Sinhalese , particularly b e t w e e n  the p r i m a r i l y  S i n h a l e s e  police 

force in the n o r t h e r n  T a m i l  area and T a m i l  youths. A c c o r d i n g  to 

the Sansoni Commission (a Commission of Inquiry appointed by the 

P r é s i d e n t  of Sri L a n k a  to i n v e s t i g a t e  the 1977 violence), the 

c ommunal violence was immediately spar.ked by the shooting of two 

p o l i c e m e n  in the N o r t h  by T a m i l  youths, by the i n f l a m m a t o r y  

s p e e c h e s  of T a m i l  l e a d e r s  a n d  by  t h e  d e s i r e  of t h e  T a m i l  

population for séparation.”'’'

F r o m  the T a m i l  p o i n t  of view, the v i o l e n c e  of the yo u t h s  and 

the d e m a n d  for s é p a r a t i o n  w e r e  a c o n s é q u e n c e  of i n c r e a s i n g  

dis crimination against them during the previous administration. 

The a l l é g a t i o n  that the v i o l e n c e  was a r e a c t i o n  to the T a m i l  

demand for a separate state has been perceived as a threat that, 

if the T a m i l s  p e r s i s t  in d e m a n d i n g  sépa r a t i o n ,  they can expect 

v i o l e n c e  a g a i n s t  t h e m  by the S i n h a l e s e  majority. The S ansoni 

report detailed widespread killings, assaults, râpes, and damage 

to H i n d u  t e m p l e s  in a l m o s t  every area of the I s l a n d  d u r i n g  the 

A ugust-September 1977 events.

In A u g u s t  1981, the third m a j o r  o u t b r e a k  of c o m m u n a l  

violence occurred. Since March, increasing tension had developed 

b e t w e e n  the two ethnie groups b e c a u s e  of t e r r o r i s t  a t t a c k s  

a g a i n s t  p o l i c e  in the north, i n e o m m u n i c a d o  d é t e n t i o n  of T a m i l  

youths, arson and looting by police in Jaffna. The first act of 

v i o l e n c e  o o c u r r e d  in e a r l y  A ug u s t  f o l l o w i n g  a clash at a sp o r t s  

m e e t  b e t w e e n  S i n h a l e s e  and T a m i l  s tu d en ts in A m p arai. 11 was 

r e p o r t e d  that the T a m i l  sc h o o l  was s u r rounded, t e a c h e r s  and
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students attaoked, Tamils in government offices assaulted and the 

Hindu temple set on fire in the first few days of August. Later, 

several Tamil colonies in nearbv areas were attaoked by Sinhalese 

o ol o n i s t s .

S u b s é q u e n t  A u g u s t  i n c i d e n t s  of v i o l e n c e  c e n t e r e d  on three 

specific areas: the gem mining area of Ratnapura, Negombo near

the capital city of Colombo, and the plantation towns in central 

Sri Lanka. Before the violence was brought under control by the 

déclaration of a State of emergency by Président Jayewardene on 

A u g u s t  17, at lea s t  10 I n d i a n  T a m i l s  had b een killed, n u m e r o u s  

T a m i l  shops and b u s i n e s s e s  burned, and m o r e  than 5,000 I n d i a n  

Tamils had fled to refugee camps.

ün l i k e  the e a r l i e r  events of v i o l e n c e  in 1958 an d 1977 the 

1981 a t t a c k s  of arson, l o o t i n g  and k i l l i n g  a p p e a r  to h a v e  been, 

in part, the w ork of o r g a n i z e d  gangs. The I n t e r n a t i o n a l  H era l d  

Tribune reported that Président Jayewardene, in an interview with 

a Reuters correspondent on August 14, stated that the attacks on 

T a m i l s  in R a t n a p u r a  a p p e a r e d  to h ave b e e n  organ i z e d .  The 

G u a r d ian (London) r e p o r t e d  on A u g u s t  15 that "it s e e m s  to have 

been established that an unnamed group is organising the present 

v i o l e n c e  for m o t i v e s  of its own." An é d i t o r i a l  in The H A m i u  

(India) of A u g u s t  18, 1 g 81 st a t e d  that "a close look into the

ri ots w o u l d  sho w  that b e h i n d  the m  is a p l a n n e d  and s y s t e m a t i c  

ef f ort to a g g r a v a t e  ra c i a l  a n l m o s i t y . "  It was w i d e l y  r e p o r t e d  

that attacks in Ne gombo as well as an attack against passengers 

on a Jaffna to Colombo train were made by organized gangs. Tamil 

s o u r c e s  st a t e d  t hat it could not be ruled out that p e o p l e  close
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to the government were behind the organized violence. They also 

claimed that police and army forces did not intervene to prevent 

attacks until the déclaration of the State of emergency many days 

after the attacks began.

A n o t h e r  n e w  e l e m e n t  in t h e  r e c e n t  i n c i d e n t s  w a s  the 

concentration of the violence against the Indian estate Tamils. 

Earlier co mmunal violence had been directed primarily against the 

C e y l o n  T amils. The a t t a c k s  a g a i n s t  the i m p o v e r i s h e d  Ind i a n  

T a m i l s  had the ef f e c t  of i n t e r n a t i o n a l i z i n g  the c o n f l i c t  since 

Indian passport holders were among those attacked. According to

Indian sources, some 70,000 Indian passport holders in Sri Lanka

are a w a i t i n g  r e p a t r i a t i o n  to Ind i a  as a r e s u i t  of the 1964

a g r e e m e n t  b e t w e e n  the t w o  countries. As m e n t i o n e d  earlier,

thousands of these Indian Tamils fled to refugee camps during the 

A u g u s t  vi olence. S o m e  so u g h t  re f u g e  w i t h  the of f i c e  of the 

Indian High Commissioner in Sri Lanka.

The August violence was widely reported in the Indian press 

and was the subject of éditorials in major Indian newspapers. In 

Madras, India, hundreds of students demonstrated to protest the 

a t t a c k s  a g a i n s t  the T amils. P r i o r  to the d é c l a r a t i o n  of the 

s t a t e  of e m e r g e n c y ,  the I n d i a n  H i g h  C o m m i s s i o n e r  in Sri L a n k a  

c o n v e y e d  to the Sri L a n k a n  g o v e r n m e n t  his g o v e r n m e n t ' s  c o n c e r n  

over a t t a c k s  a g a i n s t  I n d i a n  T amils. In Lok Sabha, the I n d i a n  

p a r 1 i a m e n t , a n u m b e r  of M.P.s e x p r e s s e d  concern. In response, 

the Indian Minister for External Affairs, Narasimha Rao, stated 

that the i n c i d e n t s  w e r e  an i n t e r n a i  m a t t e r  for Sri Lanka, that he 

had been a s s u r e d  that the v i o l e n c e  was b e i n g  b r o u g h t  u n d e r
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c o n t r o l  and that he hoped that there w o u l d  be no d i s r u p t i o n  of 

the traditional good relations between the two oountries.

The outbreak of violence in August 1981 has been attributed 

variously to organized gangs, to a "foreign hand", to a backlash 

of the Sinhalese population because of Tamil youth terrorism and 

d e m a n d s  f o r  s é p a r a t i o n ,  a n d  to anira o s i t y  a g a i n s t  T a m i l s  

stimulated by Sinhalese elements within the government. The Sri 

L a n k a n  M i n i s t e r  of St a t e  for I n f o r m a t i o n  and B r o a d o a s t i n g , 

Am anda tissa De Alwis,announced on August 16 that "a foreign hand" 

wa s b e h i n d  the c o m m u n a l  violence. He did not i d e n t i f y  the 

f o r e i g n  c o u n t r y  a l l e g e d l y  i n v o l v e d .  T h e  a c c u s a t i o n s  of 

inv olvement of the Sri Lankan government relate particularly to a

n o - c o n f i d e n c e  m o t i o n  in P a r l i a m e n t  in J u l y  a g a i n s t  A. 

Amirthalingam, Tamil United Liberation Front opposition leader. 

T he  m o t i o n  of n o - c o n f i d e n c e  was pa s s e d  w ith  121 G o v e r n m e n t  

me mbers voting for it and two abstaining. (Mr. S. Thondaman, the 

Mi nister of Rural Industrial Development and the Président of the 

C e y l o n  W o r k e r s  C o n g r e s s  r e p r e s e n t i n g  In d i a n  e s t a t e  Ta m i l s ,  

a b s t a i n e d ) .  T h e  M.P.s of the T U L F  a n d  t h e  S L F P  d i d  n o t  

p a r t i c i p a t e  in the vote. Suc h  a p a r l i a m e n t a r y  p r o c é d u r e  is 

highly unusual since it is a vote by the Parliamentary majority 

party of no-confidence in the leader of the opposition party. It 

is c l e a r l y  a d é v i a t i o n  f r o m  n o r m a l l y  a c c e p t e d  r u l e s  of 

parliamentary procédure.

The vote was preceded by comments by majority party members 

strongly critical of Mr. Amirthalingam for speeches abroad on the 

s i t u a t i o n  of the T a mils. An a r t i c l e  in The H i n d u  (India) of
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A u g u s t  21, 1981 r e f e r r e d  to the se c o m m e n t s  as " d e c l a m a t o r y ,

Ta mil-baiting rhetoric." The Sun (Colombo) of August 8 reported

that as a f o l l o w - u p  to the n o - c o n f i d e n c e  m o t i o n  a gr oup of

government M.P.s led by Dr. Neville Fernando wanted Parliament to

s i t  as a J u d i c i a l  C o m m i t t e e  to t a k e  a c t i o n  a g a i n s t  Mr.

A m  i r thaï i n g a m  on the g r o u n d s  that he v i o l a t e d  his Oath of

A l l e g i a n c e  and the C o n s t i t u t i o n  by the r e n u e s t s  to foreign

1 2
governments to interfere in the internai affairs of Sri Lanka.

On the 13th of Au gust, d u r i n g  the v i o l e n t  o u t b r e a k  a g a i n s t  the 

T a m i l s , Mr. A m  i r t h a ï i n g a m  w r o t e  to P r é s i d e n t  J a y e w a r d e n e  

referring to the influence of the parliamentary moves on the then 

o n g o i n g  v i o l e n t  i ncidents: "The law  and ord e r  s i t u a t i o n  in ail

par t s  of the I s l a n d  has d e t e r i o r a t e d  very bad l y  and, as has 

b e c o m e  u s u a l  non, the T a m i l  p e o p l e  and th e i r  p r o p e r t y  are the 

targets. I a m  sorry to say that the c l i m a t e  for this was cr e a t e d  

by the i n c i t i n g  s p e e c h e s  of s o m e  g o v e r n i n g  pa r t y  m e m b e r s  of 

P a r l i a m e n t  and even s o m e  r e s p o n s i b l e  m i n i s t e r s  . . . .  [ T] he

impact of these speeches and statements on the Sinhalese masses 

has been to rou s e  t h e m  a g a i n s t  the Ta mils. The s p e e c h e s  w ere 

f o l l o w e d  by s l o g a n s  on w a l l s  and p o s t e r s  on the s a m e  lines as 

those speeches. The direct connection between the speeches and 

the posters and writings on the walls is obvious."

The I n t e r n a t i o n a l  H e r ald T r i b u n e  of A u g u s t  ?1 r e p o r t e d  "In 

July, posters began appearing on walls in Colombo saying: 'Alien

T a m i l s ,  you have da n c e d  too much, your d e s t r u c t i o n  is a t hand. 

This is the c o u n t r y  of us Sinhalese.' T a m i l  le a d e r s  c l a i m  the 

p o s t e r s  w e r e  i n s p i r e d  b y  r a d i c a l  e l e m e n t s  w i t h i n  Mr.
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Jayewardene's government and partv." The same article reported 

that the P r é s i d e n t  had said the p o s t e r s  had been r e m o v e d  and 

a c t i o n  taken to o r e v e n t  the i r  p u b l i c a t i o n  u n d e r  the State of 

emergency. On September 11, the New York Times quoted Président 

J a y e w a r d e n e  as sa y i n g  "X r e g r e t  that s o m e  m e m b e r s  of my oarty 

h a v e s p o k e n  in P a r l i a m e n t  and o u t s i d e  w o r d s  that e n c o u r a g e  

v i o l e n c e  a n d  the m u r d e r s ,  r â p e s  a n d  a r s o n  t h a t  h a v e  b e e n  

committed." The article continued by stating that the Président 

said he would resign as head of his party if some of its leaders 

continued to encourage ethnie hostilities.

In July, it was announced that a planned visit of the Indian 

P r é s i d e n t  to Sri L a n k a  had b e e n  p ostponed. I n d i a n  n e w s p a p e r s  

a l l e g e d  that the r e a s o n  was re c e n t  ra c i a l  t e n s i o n  in Jaffna, 

although government sources denied this.

W i t h  the d é c l a r a t i o n  of the state of e m e r g e n c y  on A u g u s t  

17th the situation in Sri Lanka stabilized and violence c e a s e d . ^  

A large numbe r of Tami ls remained in refugee camps.

Political Violence or Terrorism

Terrorist acts by Ta mil youth have exacerbated the already 

tense r e l a t i o n s  b e t w e e n  S i n h a l e s e  and T a mils. The p o l i t i c a l  

violence or te rrorism by Ta mil youths, primarily against police 

in the J a f f n a  area, b e g a n  s u b s t a n t i a l l y  in 1977. The t e r r o r i s t  

a ct s have b e e n  a t t r i b u t e d  to a gr oup ca l l e d  the " L i b e r a t i o n  

T i g e r s , "  e s t i m a t e d  to i n c l u d e  f e w e r  t h a n  200 p e r s o n s  by 

g o v e r n m e n t  s o u r c e s . ' 1* A g o v e r n m e n t  p a m p h l e t  p u b l i s h e d  in June
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1981 s t a t e d  that the group of t e r r o r i s t s  had b een i n v o l v e d  in 

o ver 200 acts of v i o l e n c e  in the p r e v i o u s  three yea r s  i n e l u d i n g  

the killing of politicians, 18 police officiais, acts of homicide 

and r o b b e r i e s  of b a n k s . 1 ^ The l e a d e r s h i p  of the T a m i l  Uni t e d  

Liberation Front has condemned the violence and does not advocate 

v i o l e n c e  to a c h i e v e  the s e p a r a t e  state of Eelam, a l t h o u g h  

a l l é g a t i o n s  have bee n  m a d e  that i n d i v i d u a l  m e m b e r s  of the TULF 

have advocated violence as a means of achieving a separate state. 

The t e r r o r i s t  y o u t h  gangs are a c t i n g  i n d e p e n d e n t l y  f r o m  the 

p o l i c y  of the T a m i l  p a r t y  and there is no e v i d e n c e  that they have 

substantial support from the Ta mil population in the North.

On M a r c h  2 5, a bank was r o b b e d  in the t o w n  of N e e r v e l i  in 

the J a f f n a  P e n i n s u l a  are a  and t w o  p o l i c e m e n  w e r e  killed. The 

r o b b e r y  was a t t r i b u t e d  to a t e r r o r i s t  gang and one m o n t h  later, 

the a r m y  and police, w i t h o u t  w a r r ants, a r r e s t e d  27 y o u n g  T a m i l  

men under the Prévention of Terrorism Act for implication in the 

robbe ry. T his Act and its a p p l i c a t i o n  w i l l  be d i s c u s s e d  m o r e  

fully in a lat e r  s e c t i o n  of this report. At the end of May, 

f u r t h e r  v i o l e n c e  d e v e l o p e d  d u r i n g  the c a m p a i g n  for D i s t r i c t  

D e v e l o p m e n t  C o u n c i l  élect i o n s .  Th e s e  é l e c t i o n s  w e r e  to be a 

significant step towards decentralization and were regarded as a 

p o s i t i v e  act by the g o v e r n m e n t  in r e s p o n d i n g  to the d e m a n d s  of 

the T a m i l  p o p u l a t i o n  for m o r e  co n t r o l  over their o w n  affairs. 

Unfortunately, the élection in Jaffna turned into a tragic event 

f u r t h e r  e x a c e r b a t i n g  the ra c i a l  conflict. On May ?U, Mr. A. 

T h i a g a r a j a h ,  a T a m i l  w h o  h e a d e d  the UNP list of c a n d i d a t e s ,  was 

a s s a s s i n a t e d .  S i n c e  the UNP is the g o v e r n i n g  m a j o r i t y  par t v  in
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the country and a predominantly Sinhalese partv, the killing was 

p e r c e i v e d  as a threat to T a m i l  p o l i t i c i a n s  not to en t e r  the UNP 

lists. On June 9, 1981 Mr. Gamini Dissanayake, Minister of Lands 

and Land Development, stated in Parliament that "those who take 

to politics opposed to the Tamil United Liberation Front run the 

risk of death."''® On M a y  31 t w o  p o l i c e m e n  w e r e  k i l l e d  d u r i n g  a 

T U LF  rally, in d i s p u t e d  c i r c u m s  tances. Ac, c o r d i n g  to sotie 

s o u r c e s ,  t h e  p o l i c e m e n  s h o t  e a c h  o t h e r  d u r i n g  a d i s p u t e .  

A c c o r  d i ng to oth e r  s , the t w o  w e r e  shot in the b ack of the h e a d  by 

u n k n o w n  a s s a i l a n t s .  The ICJ o b s e r v e r  was u n a b l e  to v e r i f y  

p e r s o n a l l y  the v e r a c i t y  of ei t h e r  a c c o u n t  of the deaths. This 

even t p r e c i p i t a t e d  a r a m p a g e  by p o l i c e  in J a f f n a  (w h i c h  is 

described in the next section under violence by security forces) 

and led to the i m p o s i t i o n  of a t e m p o r a r y  state of e m e r g e n c y  in 

Jaffna.

On J u l y  28, a t e r r o r i s t  gang of about 15 p e r s o n s  a t t a c k e d  a 

p o l i c e  s t a t i o n  in A n a c o t t a i ,  six m i l e s  out of Jaffna. One 

p o l i c e m a n  was killed, another, w h o  was s e r i o u s l y  w o u n d e d ,  died 

later. The gang escaped with firearms including 17 rifles, two 

shotguns, a sub-machine gun and a thousand rounds of ammunition. 

The a ttac k was the first attack a g a i n s t  a p o l i c e  s t a t i o n  in Sri 

L a n k a  since a S i n h a l e s e  y o u t h  i n s u r r e c t i o n  in 1971. It was 

immediately condemned by the leadership of the TULF who described 

it as a senseless act of violence. The government reacted with a 

nu mb er of strong measures. Police personnel were pulled out of 

six s t a t i o n s  in o u t l y i n g  ar e a s  and r e p l a c e d  by a r m y  officers. 

Ar my units were moved into Jaffna. Trucks and armored vehicles
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carrying army personnel on patrol In Jaffna were evident during 

the visit of the ICJ o b s e r v e r  in ear l y  August. The Pol i c e  

D e p a r t m e n t  r e q u e s t e d  the D e f e n s e  M i n i s t r y  to p e r m i t  p o l i c e  to 

r e q u i r e  n a t i o n a l  i d e n t i t y  cards at ail t i m e s  in the Ja f f n a  

peni n s u l a .  The i n c r e a s e d  s e c u r i t y  m e a s u r e s  took on the tone of 

an army of occupation in Jaffna.

The government is clearly deeply concerned about the problem 

of t e r r o r i s m  in the north. T h e y  h ave a p p l i e d  the p r o v i s i o n s  of 

the Prévention of Terrorism Act to detain a number of youth. The 

government issued a régulation, under emergency législation, on 

A u g u s t  25 p r o v i d i n g  for the de a t h  p e n a l t y  or life i m p r i s o n m e n t  

for unlawful possession and transport of weapons and explosives 

in four T a m i l  areas. A c o n s i d é r a t i o n  of w h e t h e r  such m e a s u r e s  

will prove effective depends on an understanding of the causes of 

violence among a segment of the Tamil youth.

Tamil publications have explained the development of youth 

violence in the Jaffna p e n i n s u l a . ^  Although full scale violence 

did not e r u p t  u n t i l  1977 the roots of it can be t r a c e d  to events 

occurring during Mrs. Bandaranaike's reign from 1970 to 1977. In 

1971 a m a j o r  i n s u r r e c t i o n  o c c u r r e d  in Sri Lanka. It was led by 

S i n h a l e s e  y o u t h  and the r e  a p p e a r e d  to be no p a r t i c i p a t i o n  of 

Ta m i l s .  D u r i n g  the i n s u r r e c t i o n ,  92 p o l i c e  s t a t i o n s  w e r e  

a t t a c k e d  by S i n h a l e s e  youth, 37 m e m b e r s  of the p o l i c e  and 26 

m e m b e r s  of the a r m e d  forces w e r e  killed. The i n s u r r e c t i o n  was 

e v e n t u a l l y  suppressed. F u n d s  for the i n s u r r e c t i o n  had been 

obtained through bank robberies and hold-ups. Tamil youth, who 

increasingly suffered the effects of discriminatory measures in
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language, é d u c a t i o n  and e m p l o y m e n t ,  a p p a r e n t l y  l e a r n e d  s o m e  of 

the ta c t i c s  of v i o l e n c e  f rom the e a r l i e r  ins u r r e c t i o n -  Thè s e  

d i s c r i m i n a t o r y  m e a s u r e s ,  and the u n s u c c e s s f u l  e f f o r t s  of the 

Tamil représentatives to combat them, led a group of Tamil youth 

to a b a n d o n  hope for a p e a c e f u l  s o l u t i o n  to the ethnie p r o b l e m  and 

to turn to violence. Police harassment and cruelty against young 

Tamils also appears to have played a part.1® Early instances of 

violence against police officers appeared to be directed against 

particular officers considered responsible for brutality against 

Ta mils. A l t h o u g h  m u c h  of the c r u e l t y  and h a r a s s m e n t  a g a i n s t  

T a m i l  y o u t h  o c c u r r e d  in the 1970-77 p e r i o d  of the p r e v i o u s

g o v e r n m e n t ,  p a r t i c u l a r l y  b r u t a l  a t t a c k s  by p o l i c e  and a r m e d  

fo r c e s  o c c u r r e d  d u r i n g  a state of e m e r g e n c y  declared. in the 

Jaffna peninsula in 1979 by the present government.

Thus far, no T a m i l  y o u t h s  h ave been c o n v i c t e d  of t e r r o r i s t  

of fences. The c o m p l a i n t  is f r e q u e n t l y  heard that the T a m i l  

p o p u l a t i o n  has not a s s i s t e d  the g o v e r n m e n t  in a p p r e h e n d i n g

te rrorists.

In July, some 150 Tamil youths flew to East Germany and from 

there so u g h t  p o l i t i c a l  a s y l u m  in W e s t  Berlin, c l a i m i n g  to be 

persecuted at home. The Sun (Colombo) reported on August 1 that

" A c c o r d i n g  to o f f i c i a i s  both in W e s t  B e r l i n  an d C o l o m b o ,  the

Tamil youth, who claim to be persecuted at home, are being lured 

to Berlin by unscrupulous agents promising them work or asylum." 

O f f i c i a i s  in W e s t  G e r m a n y  r e p a t r i a t e d  a n u m b e r  of the y o u t h  to 

Sri Lanka. The West German section of Amnesty International then 

b e g a n  l é g a l  p r o c e e d i n g s  c h a r g i n g  " p e r s o n s  u n k n o w n "  w i t h
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kidnapping in connection with the repatriation.

Violence by Security Forces

V i o l e n c e  or state t e r r o r i s m  by p o l i c e  and a r m e d  fo r c e s  is 

the third type of violence that has been prevalent in Sri Lanka. 

The m ost r e c e n t  s e r i o u s  i n c i d e n t  o c c u r r e d  in early June in 

Jaffna, but it has b e e n  a r e c u r r i n g  fact si n c e  1974. In that 

year, du r i n g  a s e s s i o n  of an i n t e r n a t i o n a l  T a m i l  c u l t u r a l  

C o n f é r e n c e ,  the p o l i c e  w a d e d  into a large gro u p  of persons, 

ostensibly in order to prevent a particular person from speaking, 

and a stampede resulted causing nine deaths, the majority of them 

through electrocution by a fallen wire. The government refused 

to a p p o i n t  a C o m m i s s i o n  of I n q u i r y  and the T a m i l s  set up the i r  

ow n C o mm iss ion which reported the growing antagonism of police 

forces against Tamils in the north.

N u m e r o u s  i n c i d e n t s  of d é t e n t i o n  of T a m i l  y o u t h s  a n d  

m a l t r e a t m e n t  w e r e  r e p o r t e d  d u r i n g  the 1970s. The Sri L a n k a n  

Move ment  for Inter-Racial Justice and Equality (MIRJE) reported 

that, following the adoption of the 1972 Constitution, "hundreds 

of T a m i l  y o u t h s  w e r e  a r r e s t e d  and left to l a n g u i s h  in gao l s  for 

long péri ods of t i m e  w i t h o u t  bei n g  c h a r g e d  and c o n v i c t e d  in 

a c c o r d a n c e  w i t h  the law. S e v e r a l  of t hem w e r e  tak e n  into 

custody, o s t e n s i b l y  for q u e s t i o n i n g ,  but w e r e  m o s t  i n h u m a n l y  

t o r t u r e d  w h i l s t  in c u s t o d y  . . . The high h a n d e d  a c t i o n  of the

p o l i c e  on the final day of the F o u r t h  I n t e r n a t i o n a l  T a m i l  

R e s e a r c h  C o n f é r e n c e  held in Jaffna, in J a n u a r y  1974, w h e n  nine
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lives were lost, has left bitter meraories among the Tamil youth."

In 1979, under the present government, a state of emergency 

wa s  d e c l a r e d  in J a f f n a  as a res uit of t e r r o r i s t  attaoks. On 

A u g u s t  1, 1979, the Civil Ri g h t s  M o v e m e n t  of Sri L a n k a  st a t e d  

t hat "CRM is g r a v e l y  c o n o e r n e d  at the a l l é g a t i o n s  that s e veral 

p e r s o n s  h ave died after b e i n g  tak e n  into o u s t o d y  by the p o l i c e  

a f t e r  the d é c l a r a t i o n  of e m e r g e n c y  in the N o r t b  last month. 

According to information available to CRM it appears clear that 

at least s o m e  of these p e r s o n s  had been t o r t u r e d  b e f o r e  they 

died." Allégations of the killing and torture of Tamil youth by 

police and armed forces during the 1979 emergency are widespread.

Of m o r e  i m m e d i a t e  c o n c e r n  is the a c t i o n  of p o l i c e  in the 

burning of Jaffna in June 1981. The situation in Jaffna between 

March and June has been explained previously. A bank robbery in 

M a r c h  had been f o l l o w e d  by the d é t e n t i o n  i n c o m m u n i c a d o  of a 

number of Tam il youths, and on May 31, two policemen were killed, 

and two w o u n d e d  dur i n g  an é l e c t i o n  rally. A c c o r d i n g  to both 

government and Tamil sources, a large group of police (estimated 

v a r i o u s l y  f r o m  100-200) w e n t  on a r a m p a g e  on the n i g h t s  of May 

3 1 - J u n e  1 and J un e  1-2 b u r n i n g  the m a r k e t  a rea of Jaffna, the 

office of the Tamil newspaper, the home of V. Yogeswaran, me m h e r  

of P a r l i a m e n t  for Jaffna, and the J a f f n a  Pu b l i c  Library. The 

w i d e s p r e a d  d a m a g e  in J a f f n a  as a resuit of the a c t i o n s  of the 

p o l i c e  w e r e  e v i d e n t  du r i n g  the vlsit of the ICJ o b s e r v e r  in 

J a f f n a  in August. A c c o r d i n g  to g o v e r n m e n t  sources, the police, 

who had bee n  b r o u g h t  to J a f f n a  f r o m  other parts of Sri Lanka, 

m u t i n i e d  and wer e  u n c o n t r o l l a b l e .  T hey had a l l e g e d l y  been
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e n r a g e d  at the at t a c k s  on p o l i c e  at tbe é l e c t i o n  ral ly and at

e a r l i e r  f a i l u r e s  to b r i n g  p o l i c e  k i l l e r s  to justice. In the

ear l y  days of June se v e r a l  k i l l i n g s  of T a m i l s  w e r e  reDorted,.

a l l e g e d l y  as a r e s u i t  of p o l i c e  ac tion. T a m i l  l e a d e r s  p o i n t e d

out that it was the responsibility of the government to maintain

law and ord e r  and that s e v e r a l  C a b i n e t  m i n i s t e r s  and high

s e c u r i t y  o f f i c i a i s  w e r e  p r e s e n t  in J a f f n a  w h e n  s o m e  of the

19
violent events occurred.

T h e  d e s t r u c t i o n  of the J a f f n a  P u b l i c  L i b r a r y  w a s  the 

incident which appeared to cause the most distress to the people 

of Jaffna. The ICJ o b s e r v e r  hea r d  m a n y  c o m m e n t s  f r o m  both 

S i n h a l e s e  and T a m i l s  c o n c e r n i n g  the s e n s e l e s s  d e s t r u c t i o n  by 

a r s o n  of this m o s t  i m p o r t a n t  c u l t u r a l  c e n t e r  in the T a m i l  area. 

The M o v e m e n t  fo r I n t e r - r a c i a l  J u s t i c e  and E q u a l i t y  sent a 

d é l é g a t i o n  to J a f f n a  to i n v e s t i g a t e  the June o c c u r rences. The 

D e l e g a t i o n ' s  report, in r e f e r r i n g  to the ars o n  of the P u b l i c  

Library, stated,

"If the D é l é g a t i o n  w e r e  as ked w h i c h  act of 
d e s t r u c t i o n  had the g r e a t e s t  i m p a c t  on the 
p e o p l e  of Ja ffna, the a n s w e r  w o u l d  be the 
s a v a g e  a t t a c k  on t h i s  m o n u m e n t  to t h e  
l e a r n i n g  a n d  c u l t u r e  and the d e s i r e  f o r
learning and culture of the people of Jaffna

T h e r e  is no d o u b t  t h a t  t h e  
destruction of the Library will leave bitter 
memories behind for many years."

The 95,000 v o l u m e s  of the P u b l i c  L i b r a r y  d e s t r o y e d  by the fire

i n c l u d e d  n u m e r o u s  c u l t u r a l l y  i m p o r t a n t  and i r r e p l a c e a b l e

manuscripts.

A s ta t e  of e m e r g e n c y  in the J a f f n a  area was d e c l a r e d  on June
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2. On J une 4 the D i s t r i c t  D e v e l o p m e n t  C o u n c i l  é l e c t i o n s  w ere 

h e l d .  R e s u l t s  w e r e  a n n o u n c e d  a f t e r  r e p o r t s  o f  m a n y  

irregularities including lost ballot boxes. The TULF won every 

s e a t  in t h e  J a f f n a  D i s t r i c t .  O n  J u n e  11, the g o v e r n m e n t  

a n n o u n c e d  that it w o u l d  a p p o i n t  a C o m m i s s i o n  of I n q u i r y  to 

i n v e s t i g a t e  the events b e t w e e n  A p r i l  20 and Jun e  2, thus not 

including the events occurring after the déclaration of a state 

of e m e r g e n c y  and d u r i n g  the élection. On June 2 M , B i s h o p  

L akshman Wickremesinghe, Chairman of the Civil Rights Movement, 

w r o t e  to P r é s i d e n t  J a y e w a r d e n e  u r g i n g  that the C o m m i s s i o n ' s  

mandate be extended to include the élection period,

"The a l l é g a t i o n s  that m a l p r a c t i c e  o c c u r r e d  
during this élection because the orders given 
by the Commissioner for Elections were over- 
rul e d  and the o f f i c e r s  tr a i n e d  an d sent by h i m  
w e r e  i n t i m i d a t e d  in Jaffna, on the o r d e r s  of 
c e r t a i n  se n i o r  p e r s o n n e l  in y o u r  g o v e r n m e n t  
w h o  have you r  c o n f i d e n c e ,  is d i s q u i e t i n g  to 
say the least. W h a t e v e r  may h ave b e e n  the 
unforeseen circumstances, the allégation that 
such r e p r é s e n t a t i v e s  of the G o v e r n m e n t  in 
p o w e r  used th e s e  c i r c u m s t a n c e s  to i n t e r f e r e  
w i t h  due é l e c t o r a l  p r o c é d u r e s  is s o m e t h i n g  
w h i c h  m u s t  be i n v e s t i g a t e d  i m p a r t i a 1 1 y , in 
o r d e r  to s a f e g u a r d  the o p é r a t i o n  of the 
d é m o c r a t i e  p r o c e s s  in the f u t u r e ,  a n d  
especially in 1983 w & en the général élections 
are due to be held."

It is a p p a r e n t  that r e l a t i o n s  b e t w e e n  the p o p u l a t i o n  of 

Jaffna and the police and security forces seriously deteriorated 

fol lowing the burning of Jaffna by the police in early June. The 

problem has undoubtedly been accentuated by the heavy deployment 

of the a r m y  in J a f f n a  f o l l o w i n g  the at t a c k  on the A n a c o t t a i  

po l i c e  s t a t i o n  in July, the e m e r g e n c y  r é g u l a t i o n  i m p o s i n g  the
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death penaltv or life imprisonment for the illégal possession of 

a r m s  in T a m i l  areas and the p r o p o s e d  r e q u i r e m e n t  that i d e n t i t y  

ca r d s  be e a r r i e d  at ail tiraes, p a r t i c u l a r l y  in the north. The 

gre a t  m a j o r i t y  of p o l i c e  and a r m y  p e r s o n n e l  a s s i g n e d  to Jaf f n a  

are Sinhalese who understand neither the language nor the culture 

of the Tamils. In addition, in view of. the attacks on them, they 

a p p e a r  to have a f e e l i n g  of fear and insecuritv. It has also 

been alleged that when heavy reinforcements of police have been 

b r o u g h t  into the area i n a d é q u a t e  p r o v i s i o n  has b e e n  m a d e  for 

t h e i r  food and housing. In July, n e w s p a p e r s  r e p o r t e d  that 43 

po licemen assigned to Jaffna requested transfers from the area. 

V i o l e n c e  by the p o l i c e  has not, of course, bee n  u n iversal. The 

r e p o r t  of the M I R J E  D é l é g a t i o n  to J a f f n a  in June p o i n t e d  out that 

"The Délégation must however make it clear that it does not hold 

that ail the p o l i c e  p e r s o n n e l  o p e r a t i n g  in J a f f n a  and its 

environs during this nightmare week were equally guilty. Some of 

them were not guiltv at ail, and indeed some used their positions 

to d e t e r  a n d  p r e v e n t  t h e i r  s u b o r d i n a t e s  f r o m  c o m m i t t i n g  

v i o l e n c e ."21

* * * * *

In 1975, W a l t e r  S c h w a r z  w r o t e  the f o l l o w i n g  in a study 

prepared for the Minority Rights Group entitled The T a m ils of Sri 

Lanka :

"If Sri L a n k a  is not to e x p e r i e n c e  c o m m u n a l  
violence or terrorism and counter-terror on a 
s ca l e  w h i c h  w o u l d  invite c o m p a r i s o n  with 
Northern Ireland or Cyprus, there will have to 
b e  m o r e  r e a d i n e s s  f o r  c o m p r o m i s e  a n d  
m o d é r a t i o n  than has yet bee n  s h o w n  . . . .  Is 
it too late for an a t t e m p t  to e v o l v e  an i n t e r ­

34



commu na l approach to the language question and 
t h e  r e l a t e d  m a t t e r s  o f  é d u c a t i o n  a n d  
e m p l o y m e n t ?  It wou l d  be a pity if Sri Lanka's 
l e a d e r s h i p  w a i t e d  for b o m b s  to expl ode, and 
f o r  the p r i s o n s  to f i l l  up a g a i n  b e f o r e  
c o n c e d i n g  that the T a m i l s  need r e a s s u r a n c e  
that  t h e *  have a place in the future of the 
island."

Unfortunately, the situation thus envisaged in 1975 has corne 

to pass: there have b een two s e r i o u s  o u t b r e a k s  of c o m m u n a l

v i o l e n c e  since 1975 and p o l i t i c a l  t e r r o r i s m  and s e c u r i t y  force 

counter-terror have become ail too prevalent. The évocation of 

the s i t u a t i o n  in Sri L a n k a  e v o l v i n g  into that of a N o r t h e r n  

Ireland or Cyprus no longer seems remote.

G O V E R N M E N T  E F F O R T S  TO C O P E  W I T H  R A C I A L  C O N F L I C T  A N D  V I O L E N C E

W h e n  the U n i t e d  N a t i o n a l  P a r t y  w o n  the é l e c t i o n  in 1977 

there were high hopes among Tamils that the racial problem would 

i m p r o v e  in c o m p a r i s o n  w i t h  the s i t u a t i o n  u n d e r  the p r e v i o u s  

government. The ONP manifesto prior to the élection stated,

" T h e  U n i t e d  N a t i o n a l  P a r t y  a c c e p t s  the 
p o s i t i o n  that there are n u m e r o u s  p r o b l e m s  
c o n f r o n t i n g  the T a m i 1 - s p e a k i n g  people. The 
lack of a solution to their problems has made 
the T a m i 1 - s p e a k i n g  pe o p l e  su p p o r t  even a 
movem ent for the création of a separate State. 
In t h e  i n t e r e s t s  of n a t i o n a l  u n i t y  so 
necessary for the economic development of the 
w h o l e  c o u n t r y , the Par t y  feels such p r o b l e m s  
sh o u l d  be so l v e d  w i t h o u t  loss of t i me. The 
Par t y  w h e n  it cornes to power, w i 11 take ail 
p o s s i b l e  steps to r e m e d y  their g r i e v a n c e s  in 
such fi e l d s  as (1) E d u c a t i o n  (2) C o l o n i s a t i o n  
(3) Us e of the T a m i l  l a n g u a g e  (4) E m p l o y m e n t  
in the P u b l i c  and s e m i - p u b l i c  C o r p o r ations. 
We w i ll s u m m o n  an A l l - P a r t y  C o n f é r e n c e  as 
stated earlier and implement its décisions."
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A new Constitution was adopted in 1977 by a Select C om mittee of 

P a r l i a m e n t  but the TU L F  r e f u s e d  to p a r t i c i p a t e  in the d r a f t i n g  

and a d o p t i o n  on the g r o u n d s  that the g o v e r n m e n t  had f ai l e d  to 

s u m m o n  the p r o m i s e d  A l l - P a r t y  C o n g r e s s  to c o n s i d e r  the T a m i l  

problem. The All-Party Congress referred to in the UNP manifesto 

was never held.

Language Problems

The government maintained that with the adoption of the new 

C o n s t i t u t i o n  t h e  T a m i l  p r o b l e m  h a d  f o u n d  a f a i r  a n d  j u s t  

solution. The 1978 Constitution contains extensive provisions on 

the use of Sinhala and Tamil. It provides that Sinhala shall be 

th e o f f i c i a l  l a n g u a g e  but that b o t h  S i n h a l a  and T a m i l  sh a l l  be 

national languages. Both languages may be used in Parliament and 

local governments, official documents must be published in both 

Sinhala and Tamil, a person is entitled to be examined in either 

n a t i o n a l  l a n g u a g e  at any o f f i c i a l  e x a m i n a t i o n  and p e r s o n s  are 

e n t i t l e d  to é d u c a t i o n  in the m e d i u m  of e i t h e r  l an guage. In the 

Northern and Eastern Provinces the Tamil language is to be used 

as the l a n g u a g e  of a d m i n i s t r a t i o n  in a d d i t i o n  to Sinhala. 

Although persons sitting for official examination may take them 

in e i t h e r  S i n h a l a  or T a m i l  they m a y  be r e q u i r e d  al s o  to h av e  a 

s u f f i c i e n t  k n o w l e d g e  of the o f f i c i a l  l a n g u a g e  for a d m i s s i o n  to 

g o v e r n m e n t  s e r v i c e  or to a c q u i r e  s u c h  k n o w l e d g e  w i t h i n  a 

reasonable time. Government officiais are not required to have a
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k n o w l e d g e  of Tamil. The f a i l u r e  to a c c o r d  equal st a t u s  to the 

Tamil language remains a bone of contention.

Fundamental Rights

The 1978 Constitution also contains provisions guaranteeing 

fundamental rights. The preceding administration had been widely 

criticized for continuing a state of emergency during most of its 

tenure and for severe curtailment of civil liberties. According 

to one scholar, "The S e c t i o n  on f u n d a m e n t a l  r i g h t s  in the 1978 

C o n s t i t u t i o n ,  w h e n  t a k e n  w i t h  the p r o v i s i o n s  for an O m b u d s m a n ,  

the i n d e p e n d e n c e  of the judiciary, and the r e s t r i c t i o n s  on the 

e x e r c i s e  of e m e r g e n c y  p o w e r s , is by far the m o s t  e x t e n s i v e  

charter of freedom that Sri Lanka has had in ail its history."23 

Others have pointed out that the Constitution permits extensive 

r e s t r i c t i o n s  in c e r t a i n  c i r c u m s t a n c e s  on m a n y  of the rights 

guaranteed. (Article 15)

Education

In the area of éducation, the présent government made sonie 

changes by dropping a controversial provision for standardisation 

of e x a m i n a t i o n  marks, but left b a s i c a l l y  intact a ra c i a l  q u o t a  

system. At the present time only 30% of the places available in 

universities are to be filled according to merit on an all-island 

basis. Fifty-five percent are allocated to revenue districts in 

proportion to their population and filled according to order of
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mer.it w i t h i n  each district. S i n c e  the T a m i l  p o p u l a t i o n  is 

l o c a l i z e d  in c e r t a i n  di st r i c t s ,  the e f f e c t  of this p e r c e n t a g e  

p r o v i s i o n  is to l i m i t  e f f e c t i v e l y  the t w o  p o p u l a t i o n s  to a 

p r o p o r t i o n a t e  s h a r e  of u n i v e r s i t y  e ntr an ce , and to m a k e  it 

possible for students from one revenue district with lower marks 

to achieve university entrance while students with higher marks 

from another district are denied admission. The remaining 15? of 

p l a c e s  a r e  a l l o c a t e d  to r e v e n u e  d i s t r i c t s  d e e m e d  to be 

e d u c a t i o n a l l y  u n d e r p r i v i 1 e g e d . T h e  c o n f o r m i t y  of t h e s e

"affirmative action" provisions with international norms will be 

d i s c u s s e d  in a l a t e r  section, but they have b ee n c r i t i c i z e d  by 

T a m i l s  as c o n s t i t u t i n g  a f o r a  of r a c i a l  d i s c r i m i n a t i o n ,  si nc e 

entrance is based on merit only to a limited extent.

Colonization

An a rea in w h i c h  the p r e s e n t  g o v e r n m e n t  ha s not m a d e  

c o n c e s s i o n s  is that of c o l o n i z a t i o n .  T a m i l s  have o b j e c t e d  to 

S t a t e  c o l o n i z a t i o n  s c h e m e s  w h i c h  i m p o r t  lar ge  n u m b e r s  of 

Sinhalese into traditional Tamil areas. The Tamil concern about 

colonization is related to insecurity about their physical safety 

a n d  to f e a r s  t h a t  T a m i l s  w i l l  b e c o m e  a m i n o r i t y  in t h e i r  

traditional homelands. The government maintains that since Sri 

Lanka is a single country citizens may freely move into any part 

of the c o u n t r y  and that it is n e c e s s a r y  to t r a n s p l a n t  s o m e  

p o p u l a t i o n s  to m o r e  p r o d u c t i v e  areas. The T a m i l s  a n s w e r  that 

t he y are not o p p o s e d  to i n d i v i d u a l  m i g r a t i o n  but on l y  to l a r g e -
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sca l e  g o v e r n m e n t  c o l o n i z a t i o n  s c h e m e s  w h i c h  c h a n g e  the ethnie 

c o m p o s i t i o n  of an area. The pr e s e n t  w r i t e r  was not abl e  to 

o b t a i n  s t a t i s t i c s  on the ext ent of c o l o n i z a t i o n  in T a m i l  areas 

and thus to d e t e r m i n e  the deg r e e  to w h i c h  such s c h e m e s  are a 

major problem.

Ratification of International Human Rights Covenants

One of the m o s t  p o s i t i v e  ste p s  the J a y e w a r d e n e  g o v e r n m e n t  

has taken in the a rea of h u m a n  ri g h t s  is the r a t i f i c a t i o n  in 1 980

of the International Covenants on Civil and Political Rights and

on  E c o n o m i e ,  S o c i a l  and C u l t u r a l  Rights, T h e  g o v e r n m e n t  also

made the déclaration under Article 41 of the Civil and Political

Covenant which permits the Human Rights Committee to entertain

c o m p l a i n t s  of n o n - o b s e r v a n c e  by a n o t h e r  State w h i c h  has m a d e  a

similar déclaration. Sri Lanka has not yet ratified the Optional

Protocol to the Civil and Political Covenant which would permit

i n d i v i d u a l s  to bri n g  c o m p l a i n t s  of v i o l a t i o n s  b e f o r e  the H u m a n

R ig hts C o m m i t t e e ,  but the g o v e r n m e n t ' s  w i l l i n g n e s s  to a c c e p t

international norms and thus to have its own actions evaluated in

accordance with such norms is a welcome step.

A n o t h e r  p o s i t i v e  s t e p  is the g o v e r n m e n t  s u o p o r t  and 

d e v e l o p m e n t  of the e d u c a t i o n a l  a c t i v i t i e s  of the H u m a n  Ri g h t s  

C e n t r e  of the Sri L a n k a  F o u n d a t i o n .  The C e n t r e  is a g o v e r n m e n t  

c o n t r o l l e d  o r g a n i z a t i o n  w h i c h  does not e n t e r t a i n  c o m p l a i n t s  

c o n c e r n i n g  h u m a n  rights, but c a r r i e s  on e d u c a t i o n a l  f u n c t i o n s  

su ch as p r o g r a m s  w i t h i n  s c h o o l s  to rnake the H u m a n  Rig h t s
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C o v e n a n t s  b e t t e r  known. R a c i a l  a n t a g o n i s m  has b e e n  sueh a 

pervasive element in Sri Lanka that it would appear appropriate 

for a government controlled Hu man Rights Centre to undertake an- 

i n t e n s i v e  e d u c a t i o n a l  c a m p a i g n  for the é l i m i n a t i o n  of racial 

i n t o l erance. It has bee n  f r e q u e n t l y  p ointed out that the 

s e p a r a t e  e d u c a t i o n a l  s y s t e m s  for T a m i l s  and S i n h a l e s e  in Sri 

L a n k a  sinoe i n d e p e n d e n c e  has had c e r t a i n  n e g a t i v e  e f f e c t s  on 

racial understanding. In addition, the traditional teaching of 

h i s t o r y  in Sri L a n k a  has c o n t r i b u t e d  to racial ani mo s i t v .  

A l t h o u g h  i m m e d i a t e  s h o r t - t e r m  a c t i o n s  are n e c e s s a r y  to de f u s e  

r a c i a l  tens ion, a l o n g - r a n g e  p r o g r a m  of é d u c a t i o n  in. racial 

tolerance and understanding seems essential.

Decentralization

The Tamils have consistently pressured for decentralization 

of government administration. This took the form of a demand for 

a fédéral structure of government prior the the TULF comm i t m e n t  

to a s e p a r a t e  Sta t e  in 19T 6- But, w h i l e  c o n t i n u i n g  to a d v o c a t e  

s é p a r a t i o n ,  t h e  T U L F  h a s  s i m u l t a n e o u s l v  w o r k e d  t o w a r d  

d e c e n t r a l i z a t i o n  w i t h i n  the p r e s e n t  structure. The p r e s e n t  

g o v e r n m e n t  has m a d e  s o m e  i m p o r t a n t  c o n c e s s i o n s  in this regard. 

It appointed a Presidential Commission to inquire into the idea 

of District Development Councils and, rather than opting for weak 

vcouncils, adopted the system advocated in a Commission dissent by 

the TUL F  a p p o i n t é e ,  Dr. N e e l a n  T i r u c h e l v a m . 2 ^ One c o m m e n t a t o r  

has written



"This was the first tirae that a p r é d o m i n a n t  
S i n h a l e s e  G o v e r n m e n t  had i m p l e m e n t e d  any 
m e a s u r e  of d e c e n t r a l i z a t i o n  w h i c h  was also 
a p p r o v e d  by the T a m i l  p o l i t i c a l  leadership, 
th o u g h  not as a s o l u t i o n  to their l o n g - t e r m  
demands. The reasons for this gesture appear 
to be manif o l d :  First, the g o v e r n m e n t  in
p o w e r  w i t h  a t w o - t h i r d  m a j o r i t y  h a d  a 
P r é s i d e n t  who a p p e a r e d  f i r m l y  r e s o l v e d  to 
i m p l e m e n t  s o m e  o f  t h e  ' d é m o c r a t i e  
decentral i z a t i o n . '  S e c o n d l y , the i n c r e s e d  
v i o l e n c e  in the N o r t h  and the ever h a u n t i n g  
s p e c t r e  of c o m m u n a l  v i o l e n c e  in the S o u t h  
a p p e a r e d  t o  w a r r a n t  s o m e  t y p e  o f  
r é c o n c i l i a t i o n .  F i n a l l y ,  e v e n  a m o n g  the 
Sinhalese intelligentsia, there was increasing 
s c h o l a r s h i p  w h i c h  a p p e a r e d  to point to the 
n e e d  f o r  s o m e  s o l u t i o n s  a n d  a r a d i c a l  
r e a s s e s s m  ej>t o f  p a s t  p o l i c i e s  o f  
intégration."

The unfortunate circumstances conneoted with the June 1981 

District Development Council élections in the Jaffna Peninsula, 

hovjever, and the communal violence in August again seemed to dash 

hop es that the T a m i l  p r o b l e m  m i g h t  be sett led. The r e p e a t e d  

reports that some me mbers of the government were responsible for 

th e i r r e g u l a r i t i e s  in the l o c a l  é l e c t i o n s  in Jaffna, as w e l l  as 

r e s p o n s i b l e  for s t i r r i n g  up the racial a n i m o s i t v  w h i c h  led to 

v i o l e n c e  has c a u s e d  d i s t r u s t  of the UNPs s i n c e r i t y  in m e e t i n g  

reasonable Tamil demands.

Control of Violence

The présent government has been unsuecessful in controlling 

the c o m m u n a l  violence, s e c u r i t y  force v i o l e n c e  and p o l i t i c a l  

v i o l e n c e  that has e s c a l a t e d  d u r i n g  its tenure. T w o  m a j o r
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o u t b r e a k s  of c o m m u n a l  v i o l e n c e  h ave o c c u r r e d  since 1977. The 

first, w h i c h  b r o k e  out i m m e d i a t e l y  af t e r  the UNP élection, did 

not, h o w e v e r ,  r e l a t e  to events o c c u r r i n g  un d e r  the p r e s e n t  

r e gi me.  The c o m m u n a l  v i o l e n c e  w h i c h  o c c u r r e d  on A u g u s t  1981 

a p p e a r e d  to m a n y  o b s e r v e r s  to be the p r o d u c t  of o r g a n i z e d  gangs 

and to have been stimulated by anti-Tamil propaganda, some of it 

allegedly emanating from the United National Party. During the 

A u g u s t  v i o l e n c e  the g o v e r n m e n t  an d S i n h a l a  c o n t r o l l e d  E n g l i s h  

l a n g u a g e  n e w s p a p e r s  rep orted, but did not play up, a c c o u n t s  of 

the killi n g s ,  w i d e s p r e a d  a r s o n  and l o o t i n g  w h i c h  o c c u r r e d  

d i r e c t e d  p r i m a r i l v  a g a i n s t  the T a m i l  popu l a t i o n .  On the other 

hand, the English language papers headlined the terrorist attack 

by T a m i l  y o u t h  a g a i n s t  the p o l i c e  s t a t i o n  in A n a c o t t a i  in J uly in 

which two policemen were killed. Censorship of news of violence 

would not be a wise solution, but government efforts might well 

be d i r e c t e d  t o w a r d s  d i s c o u r a g i n g  s e l e c t i v e  r e p o r t i n g  w h i c h  

a r o u s e s  ra c i a l  a n i m o s i t y .  C o n t r o l l i n g  e l e m e n t s  w i t h i n  the 

government's own Party which contribute to anti-Tamil sentiment 

is c l e a r l y  a neces s i t y .  As a m i n i m u m ,  the T a m i l s  are e n t i t l e d  to 

p r o t e c t i o n  of their p h y s i c a l  s e c u r i t y  w i t h i n  Sri Lanka. This 

p r o t e c t i o n  can no l o n g e r  be taken for granted. S o m e  S i n h a l e s e  

h a v e  u r g e d  t h e  T a m i l  l e a d e r s  to r e f r a i n  f r o m  a d v o c a t i n g  

séparation since it appears to be one of the causes of Sinhalese 

animosity and thus violence. Such urging hardly seems likely to 

be  h e a r d  as l o n g  as T a m i l s  fee l  d i s c r i m i n a t e d  a g a i n s t  in 

éducation and employment and, as happened in Jaffna in June 1981, 

feel unprotected, even from police violence in their traditional
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h o m e l a n d .

A major step towards controlling the violence of the police 

in t h e  J a f f n a  a r e a  w o u l d  be v i g o r o u s  i n v e s t i g a t i o n  a nd  

prosecution of police and security officiais responsible for the 

burning of Jaffna in June and allegedly responsible for several 

arbitrary killings. The government has stated that a Commission, 

of I n q u i r y  w i l l  be e s t a b l i s h e d  to i n v e s t i g a t e  t h e  e v e n t s  

occurring up to June 2, but not the irregularities which occurred 

during the élection for the District Development Council. It is 

to be hoped that the government will respond to demands of civil 

r ig h t s  g r o u p s  and o t h e r s  to e x p a n d  the s co p e  of the i n q u i r y  and 

to n a m e  to the C o m m i s s i o n  r e s p e c t e d  p e r s o n s  a c c e p t a b l e  to b o t h  

the Sinhalese and Tamil communities.

The problem of political violence or terrorism has proved an 

i n t r a c t a b l e  one for m a n y  g o v e r n m e n t s .  E a s y  s o l u t i o n s  are 

obviously not available. The Jayewardene government has chosen 

to attempt to control the terrorist activities of the relatlvely 

small group of Tamil youths by the application of the Prévention 

of T e r r o r i s m  ( T e m p o r a r y  P r o v i s i o n s )  Act a d o p t e d  in 1979. The 

h u m a n  ri g h t s  issues ra i s e d  by this Act as w e l l  as q u e s t i o n s  

c o n c e r n i n g  its e f f e c t i v e n e s s  a r e  s u c h  t h a t  t h e y  w a r r a n t  

discussion in a separate section of this report.

P R E V E N T I O N  OF T E R R O R I S M  A CT



In 1979, P a r l i a m e n t  a d o p t e d  the P r é v e n t i o n  of Terrorisai 

( T e m p o r a r y  P r o v i s i o n s )  Act in r e s p o n s e  to g r o w i n g  p o l i t i c a l  

v i o l e n c e  in the n o r t h e r n  T a m i l  area. T he  Act c o n t a i n s  a n u m b e r  

of d i s t u r b i n g  p r o v i s i o n s  f r o m  the h u m a n  r i g h t s  poi nt  of view. 

Section 6 of the Act provides that

"Any p o l i c e  o f f i c e r  not b e l o w  the rank of 
Superintendant or any other police officer not 
below the rank of Sub-Inspector authorized in 
w r i t i n g  by h i m  ... may, w i t h o u t  war ra nt , ...
n o t w i t h s t a n d i n g  a n y t h i n g  in any o th e r  l aw  to
the contrary--

(a) arrest any person
(b) enter and search any premises
(c) stop and s e a r c h  any i n d i v i d u a l  or any 

vehicle, vessel, train or aircraft; and
(d) se i z e  any d o c u m e n t  or th in g

c o n n e c t e d  w i t h  or c o n c e r n e d  in a n y  
un la wf ul  activity." (underlining added)

An " of fe nc e"  or " u n l a w f u l  activity®, as d e f i n e d  u n d e r  the Act, 

goes beyond murder, kidnapping and unlawful possession of arms to 

i n c l u d e  w o r d s  or sig ns  w h i c h  c au s e  or are i n t e n d e d  to c a u s e

"religious, racial or com mu na l disharmony or feelings of ill-will

or h o s i t i l i t y  b e t w e e n  d i f f é r e n t  c o m m u n i t i e s  or r a c i a l  or 

r e l i g i o u s  g r o u p s "  ( S e c t i o n s  2 ( 1 ) ( h ) a n d  31) a n d  e r a s i n g ,  

m u t i l a t i n g  or d e f a c i n g  "any wo rds, i n s c r i p t i o n s ,  or l e t t e r i n g  

a p p e a r i n g  on any b o a r d  or o t h e r  f i x t u r e  on, u p o n  or a d j a c e n t  to 

any h i g h w a y ,  Street, r oa d  or any other pu b l i c  place." ( S e c ti on

2 ( 1 ) Ci))

Th e A c t  p r o v i d e s  that a p e r s o n  m ay  be d e t a i n e d  for p e r i o d s  

up to 18 m o n t h s  ( r e n e w a b l e  by or d e r  eve r y  3 m o n t h s )  if "the 

M i n i s t e r  has r e a s o n  to b e l i e v e  or su s p e c t  that any p e r s o n  is
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c o n n e c t e d  w i t h  or c o n c e r n e d  in any u n l a w f u l  a c t i v i t y "  (Section 

9). The s a m e  S e c t i o n  also p r o v i d e s  that such a p e r s o n  m a y  be 

detained "in such place and subject to such conditions as may be 

d e t e r m i n e d  by the M i n i s t e r . "  U n d e r  re c e n t  a p p l i c a t i o n  of the 

Act, 27 persons have been detained in an army camp without access 

to attorneys or to relatives for prolonged periods.

The Ac t also p r o v i d e s  that any c o n f e s s i o n  m a d e  by a p e r s o n  

orally or in wr iting at any time shall be admissible in evidence 

u n l e s s  m a d e  to a p o l i c e  o f f i c e r  b e l o w  the rank of an A s s i s t a n t  

S u p e r i n t e n d e n t  ( S e c t i o n  16). Thus, c o n f e s s i o n s  m a d e  to police, 

p o s s i b l y  u n d e r  duress, are a d m i s s i b l e .  It p r o v i d e s  that a 

statement recorded by a Magistrate or made at an identification 

p a r a d e  sha l l  be a d m i s s i b l e  in e v i d e n c e  e ven if the p e r s o n  is dead 

or c a n n o t  be fo und and thus can n o t  be c r o s s - e x a m i n e d .  (Section 

l8(1)(a)). Any document found in the custody of a person accused 

of an offence under the Act may be produced in court as evidence 

w i t h o u t  the m a k e r  b e i n g  ca l l e d  as a w i t n e s s  and the c o n t e n t s  of 

the d o c u m e n t  w i l l  be e v i d e n c e  of the facts s ta t e d  t h e r e i n  

(S ection I8(1)(b)).

The Act is also r e t r o a c t i v e  since it d e f i n e s  " u n l a w f u l  

activity" as including action taken or co mmitted before the date 

of c o m i n g  into opération- of the Act w h i c h  would, if c o m m i t t e d  

a f ter the date of p a s s i n g  of the Act, be an o f f e n c e  u n d e r  the 

Act. (Section 31(1)).

The Act p r o v i d e s  for p r i s o n  t e r m s  for c o n v i c t i o n  of an 

offence, ranging from five to twenty years or life imprisonment 

depending upon the severity of the offense.



Th e  g o v e r n m e n t  has s t a t e d  that m a n y  d é m o c r a t i e  c o u n t r i e s

s uc h as Canada, A u s t r a l i a ,  the U n i t e d  K i n g d o m  and In d i a  faced

? £
with similar situations have adopted similar législation. D The 

ti tle  gi v e n  to the Sri L a n k a n  Act, " P r é v e n t i o n  of T e r r o r i s m  

(Temporary Provisions) Act" is the same as the title of a United 

K i n g d o m  Act o r i g i n a l l y  a d o p t e d  in 19.74 and r e p e a l e d  and re- 

e n a c t e d  w i t h  s o m e  a m e n d m e n t s  in 1976. The Sri L a n k a n  Act, 

however,differs substantially from the U.K. Act in the extent to 

w h i c h  it i n f r i n g e s  h u m a n  rights. In the latter, t e r r o r i s m  is 

g i v e n  a n a r r o w  d é f i n i t i o n ,  n a m e l y , "the use of v i o l e n c e  for 

political ends, and includes any use of violence for the purpose 

of putting the public or any section of the public in fear." The 

U.K. Act makes membe rs hi p in a proscribed organization (the IRA) 

an offence, with some exceptions. The much broader définition of 

o f f e n e e s  or u n l a w f u l  a c t i v i t y  u n d e r  the Sri L a n k a n  A c t  has been 

r e f e r r e d  to above. W h i l e  the U.K. Act p e r m i t s  a r r e s t  w i t h o u t  

w a r r a n t  on s u s p i c i o n  that an o f f e n c e  u n d e r  the A ct has been 

c om mi tt ed and permits exclusion of persons from mainland Britain 

in c e r t a i n  c i r c u m s t a n c e s , it d o e s  n o t  p e r m i t  p r o l o n g e d  

incommunicado détention without trial as does the Sri Lankan Act. 

Persons arrested under the U.K. Act may not be detained more than 

seven days without being charged with an offence. Under the Sri 

L a n k a n  A ct  they m a y  be detained i n c o m m u n i c a d o  up to 18 months. 

The a p p l i c a t i o n  of the U.K. Act, w h i c h  is less r é p r e s s i v e  than 

the S ri  L a n k a n  Act, has b e en  c r i t i c i z e d  w i t h i n  the U.K. The 

Guardian (London) reported on Jan. 13, 1980 that

"The Act's critics say that the police use it
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to t r a w l  indiscrirainately for i n f o r m a t i o n  
ab o u t  ail l e f t - w i n g  groups, that it is an 
essentially racist law designed to intimidate 
the Iri s h  into a v o i d i n g  p o l i t i c a l  activity, 
and that ordinary laws are sufficient to deal 
with terrorisa." '

A number of the objeotionable features of the Sri Lankan Act 

are similar to provisions of the widely oritioized 1967 Terrorism 

A c t  of S o u t h  A f r i c a . 2 8  T h e  S o u t h  A f r i c a n  A c t  d e f i n e s  a 

"te rrorist," int e r  a l i a , as a p e r s o n  w h o  has c o m m i t t e d  or 

a t t e m p t e d  to c o m m i t  any act w h i c h  cou l d  "cause, e n c o u r a g e  or 

fu r t h e r  f e e l i n g s  of h o s t i l i t y  b e t w e e n  the W h i t e  and o t h e r  

inhabitants of the Republic." This provision has been criticized 

as u n d u l y  v a g u e  sin c e  s p e e c h e s  or w r i t i n g s  w h i c h  c r i t i c i z e  the 

a p a r t h e i d s yst em , for e x a m p l e ,  co u l d  be c o n s i d e r e d  t e r r o r i s t  

a c t i v i t i e s  u n d e r  this d e f i n i t i o n . 2 ^ The s a m e  c r i t i c i s m  m a y  be 

directed against a similar section of the Sri Lankan Act (Section 

2( 1 )(h)) which states that

"Any p e r s o n  w h o  ... by w o r d s  e i t h e r  s p o k e n  or 
i n t e n d e d  to be rea d  ... ca u s e s  or i n t e n d s  to 
c a u s e  ... r e l i g i c u s ,  r a c i a l  or c o m m u n a l  
d i s h a r m o n y  or f e e l i n g s  of i l l - w i l l  or 
h o s t i l i t y  b e t w e e n  d i f f é r e n t  c o m m u n ! t i e s  or 
racial and religious groups shall be guilty of 
an offence under this act."

Su ch a b ro a d  d é f i n i t i o n  cou l d  be c o n s t r u e d  as e n c o m p a s s i n g  the 

a d v o c a c y  of a s e p a r a t e  sta t e  by the T a m i l s  or c r i t i c i s m  of 

p o l i c i e s  w h i c h  a p p e a r  to be d i s c r i m i n a t o r y  a g a i n s t  m i n o r i t i e s .  

W h i l e  the p r e s e n t  g o v e r n m e n t  has not i n t e r p r e t e d  the A c t  so 

b r o a d l y  there  is an e v i d e n t  p o t e n t i a l  d a n g e r  in such a v a g u e
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provision remaining on the books.

T h e  S o u t h  A f r i c a n  Act, l i k e  t h e  S r i  L a n k a n  A e t,  is 

r e t r o a c t i v e .  S i m i l a r l y  to the Sri L a n k a n  Act, it p e r m i t s  

prolonged détention without access to légal counsel on suspicion 

of c o m m i s s i o n  of an offence. In l a n g u a g e  s i m i l a r  to the Sri 

Lanka Act it provides that the Co mmissioner of Police may detain 

terrorists or persons with information concerning offences under 

the Act "at s uch p l a c e  . . . and s u b j e c t  to s uch c o n d i t i o n s "  as 

the Commis si on er  may determine, subject to the directions of the 

M i n i s t e r  of Justice. T he  S o u t h  A f r i c a n  Act p e r m i t s  i n d e f i n i t e  

détention; the Sri Lankan Act limits détention to 18 months.

S e c t i o n  1 1 of the Sri L a n k a n  Ac t p e r m i t s  the M i n i s t e r ,  if he 

has r e a s o n  to b e l i e v e  or s u s p e c t  that any p e r s o n  is c o n n e c t e d  

w i t h  a n y  " u n l a w f u l  a c t i v i t y , "  to r e s t r i c t  t he  r e s i d e n c e ,  

employment, mov em en t and activities of such person for periods up 

to 18 months. Any person who violâtes such restrictions shall be 

g u i l t y  of an o f f e n c e  and l i a b l e  to i m p r i s o n n e n t  for a p e r i o d  of 

f iv e y e a r s  ( S e c t i o n  12). T h i s  p r ov is io n,  as yet not a p p l i e d  in 

Sri Lanka, is r e m i n i s c e n t  of the n o t o r i o u s  "ba nn in g o r d er s"  

permitted under South African législation.

The South African Terrorism Act has been called "a piece of 

législation which must shock the conscience of a lawyer."30 Many 

of the p r o v i s i o n s  of the Sri L a n k a n  Act are e q u a l l y  c o n t r a r y  to 

accepted principles of the Rule of Law.

W h i l e  a s u b s t a n t i a l  n u m b e r  of t he p r o v i s i o n s  of the 

T e r r o r i s m  Act are c l e a r l y  c o n t r a r y  to i n t e r n a t i o n a l l y  a c c e p t e d  

m i n i m u m  standards for criminal p r o c é d u r e , t h e y  also appear to
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be c o n t r a r y  to the p r o v i s i o n s  of the Sri L a n k a n  C o n s t i t u t i o n  

which provide that every person held in custody or detained shall 

be b r o u g h t  b e f o r e  the judge of the n e a r e s t  c o m p e t e n t  cou r t  and 

shall  be held in c u s t o d y  or d e t a i n e d  only on the ord e r  of the 

judge  (Article 13(2)). The C o n s t i t u t i o n  fo r b i d s  r e t r o a c t i v e  

c r i m i n a l  o f f e n s e s  and p e n a l t i e s  (Arti c l e  13(6)). A r t i c l e  15(7) 

of the C o n s t i t u t i o n ,  h o w e v e r ,  p r o v i d e s  that the e x e r c i s e  and 

o p é r a t i o n  of the f u n d a m e n t a l  ri g h t s  r e c o g n i z e d  in A r t i c l e  13, 

a l i a , "shall be s u b j e c t  to such r e s t r i c t i o n s  as m a y  be 

prescribed by law in the interests of national security, public 

order and the protection of public health or morality, or for the 

pu r p o s e  of s e c u r i n g  due r e s p e c t  for the ri g h t s  and f r e e d o m s  of 

others, or of m e e t i n g  the just r e q u i r e m e n t s  of the g é n é r a l  

welfare of a démocratie society."32

T h e r e  is no p r o v i s i o n  f o r  j u d i c i a l  r e v i e w  of th e 

c o n s t i t u t i o n a l i t y  of l a w s  in Sri L a n k a  a ft e r  they h a v e  b e e n  

enacted- by P a r l i a m e n t .  The o r d i n a r y  p r o c é d u r e  for t e s t i n g  the 

c o n s t i t u t i o n a l i t y  of l a w s  oc c u r s  b e f o r e  an Act is adopted. 

A r t i c l e  121 of the C o n s t i t u t i o n  p r o v i d e s  that the P r é s i d e n t  or 

any citizen may ask the Su preme Court for its judgment as to the 

c o n s t i t u t i o n a l i t y  of a B i l l  w i t h i n  one week of the B i l l  b e i n g  

p l a c e d  b e f o r e  P a r l i a m e n t .  The S u p r e m e  Co urt is to m a k e  its 

d é c i s i o n  k n o w n  to the P r é s i d e n t  and the S p e a k e r  w i t h i n  three 

weeks. Bills which are determined to be unconstitutional by the 

Supreme Court may not be passed. In the case of a Bill which is 

c o n s i d e r e d  by the C a b i n e t  to be an "urgent" Bill, h o w e v e r ,  the 

S u p r e m e  C o u r t  is to m a k e  its d é t e r m i n a t i o n  w i t h i n  24 h o u r s  and
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t h e r e  is no p r o v i s i o n  for r e f e r e n c e  to the S u p r e m e  C o u r t  bv 

oitizens. The Prévention of Terrorism Aot was declared an urgent 

B i l l  and ru s h e d  t h r o u g h  P a r l i a m e n t  w i t h o u t  the o p p o r t u n i t v  for 

p u b l i c  d i s c u s s i o n  or d e b a t e  or  f or a n y  c h a l l e n g e  to its 

constitutional validity.

Application of the Terrorism A c t ; Habeas Corpus Hearings

T w e n t y - s e v e n  T a m i l s  w e r e  d e t a i n e d  as of the end of A u g u s t  

1981 u n d e r  the P r é v e n t i o n  of T e r r o r i s m  Act. Th e y  ha d b e e n  held 

s i n c e  A p r i l  in P a n a g o d a  A r m y  C a m p  as s u s p e c t s  in a b a nk  r o b b e r y  

in N e e r v e l i  in M a r c h  1981. N ine p e r s o n s  w e r e  d e t a i n e d  in 

p r e v i o u s  y ea r s  u n d e r  the Act but w e r e  e v e n t u a l l y  r el eased. No 

convictions have ever been made under the Act.

Soon after the arrest of the Tamils currently in détention, 

p é t i t i o n s  for w ri t s  of h a b e a s  co rp us  for four of the d e t a i n e e s  

w e r e  filed in the Cour t of A p p e a l  by thei r r e l a t i v e s  u n d e r  

A r t i c l e  141 of the C o n s t i t u t io n. 33  T hi s  A r t i c l e  p r o v i d e s  that 

the Cou rt  m a y  issue w r i t s  of h a b e a s  c o r p u s  to b r i n g  b e f o r e  the 

Court . . .

"(b) t h e  b o d y  of an y p e r s o n  i l l e g a l l y  or 
i m p r o p e r l y  d e t a i n e d  in pu b l i c  or p r i v a t e  
custody and to discharge or remand any person 
so b r o u g h t  up or o t h e r w i s e  deal w i t h  s uch 
person according to law."

T he  h e a r i n g  on the p é t i t i o n s  for h ab e a s  co rp us  o p e n e d  on 

J ul y 27, thre e m o n t h s  a f t e r  the arrests. The h e a r i n g s  c o n c e r n e d  

the l e g a l i t y  of the a r r e s t s  of the deta in ee es , a l l é g a t i o n s  that
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they were severely tortured and the validity of détention orders 

made by the Minister of Internai Security. The u n d e r s i g n e d  ICJ 

o b s e r v e r  wa s p r e s e n t  in c ou r t  for part of the he arings. On the 

first day of the h ea ri ng s,  the thr ee  m e m b e r  C ou r t  c o n s i s t i n g  of 

the P r é s i d e n t ,  J u s t i c e  P e r c y  C o l i n - T h o m e ,  J u s t i c e  P a r i n d a  

R a n a s i n g h e  and J u s t i c e  D. A t h u k o r a l e ,  o r d e r e d  the A r m y  to b ri n g  

the d e t a i n e e s  into c o u r t  and to p e r m i t  t h e m  to c o n s u l t  l awyers. 

This w a s  the fir st  o p p o r t u n i t y  p r o v i d e d  to the d e t a i n e e s  to 

c o n s u l t  l a w y e r s  in the th re e m o n t h s  sin ce  th e i r  arrest. It was 

a l s o  t h e  f i r s t  o p p o r t u n i t y  f o r  f a m i l y  m e m b e r s  to s e e  th e 

d e t a i n e e s  sinc e the arrest. Th e d e t a i n e e s  w e r e  b r o u g h t  to the 

Court by a r m y  o f f i c e r s  w ho  w e r e  o r d e r e d  to w i t h d r a w  f r o m  the 

c o u r t r o o m  a f t e r  o b j e c t i o n s  by o n e  of t h e  a t t o r n e y s  fo r 

p e t i t i o n e r s .  N u m e r o u s  m e m b e r s  of the a r m e d  f or ce s r e m a i n e d  in 

the courtyard during the trial.

The petitioners were represented at the hearing by a team of 

respected lawyers led by a distinguished advocate, Dr. Colvin R. 

de Silva. The l a w y e r s  did not argu e for the r e l e a s e  of the 

detainees but asked that they be removed from the custody of the 

A r m y  and p l a c e d  in the c u s t o d y  of the Court, r e l y i n g  on the 

s e c t i o n  of A r t i c l e  141 of the C o n s t i t u t i o n  w h i c h  p e r m i t s  the 

Court to "otherwise deal with such person (detainee) according to 

law." Dr. de Silva contended that a detainee could be considered 

to have been "improperly detained" when he had been subjected to 

assaults and torture while in custody, had been arrested without 

a w a r r a n t  and w i t h o u t  b e i n g  i n f o r m e d  of the r e a s o n s  for his 

arrest, or had been held without a valid order from the Minister.
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He also argued that the Minister must have an objective basis for 

his " r eason to b e l i e v e  or s u s p e c t  that any p e r s o n  is c o n n e c t e d  

w i t h  or c o n c e r n e d  in any u n l a w f u l  a c t i v i t y "  as r e q u i r e d  for 

détention under the Act. He argued that when two constructions 

m a y  be p l a c e d  on a statute, s u c h  as the T e r r o r i s m  Act, the 

construction most in harmony with fundamental freedoms should be 

accepted. Hence, the A c t  sh o u l d  not be i n t e r p r e t e d  in such a 

way as to infringe on rights guaranteed in the Constitution.

Th e D e p u t y  S o l i c i t y  General, Til a k  M a r a p a n e ,  a r g u i n g  on 

behalf of the respondents, police and army officiais, contended 

that the detainees were held under valid ministerial orders and 

that the M i n i s t e r  h a d  an o b j e c t i v e  b a s i s  for his r e a s o n  "to 

b e l i e v e  or s u s p e c t "  that the d e t a i n e e s  w e r e  c o n n e c t e d  wit h

unlawful activities. The Deputy Solicitor General presented the 

i n f o r m a t i o n  on w h i c h  the M i n i s t e r  had relied to the Court. In 

the main, the e v i d e n c e  r e l i e d  u pon a p p e a r e d  to c o n s i s t  of 

a l l é g a t i o n s  that the four d e t a i n e e s  w e r e  clo s e  a s s o c i â t e s  of 

p e r s o n s  k n o w n  to h ave b e e n  c o n n e c t e d  w i t h  the bank r o b b e r y  or 

allégations that they were members of an organization attempting 

to bring about the separate State of Eelam through violence.

The petitioners were ably represented at the hearing and the 

trial was conducted with judicial propriety by Mr. Justice Colin- 

T home, P r é s i d e n t  of the Cou r t  of Appeal. The h e a r i n g s  w e r e  

reported extensively in the press.

The judgment of the Court was rendered on September 10 when 

the undersigned was no longer in Sri Lanka.

The Court of Appeal unanimously refused the application for
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w r i t s  of ha b e a s  corpus, but d i r e c t e d  that l a w y e r s  should have 

a c o e s s  to the d e t a i n e e s  at the P a n a g o d a  A r m y  C a m p  and that the 

Judicial Médical officer or his Deputy should examine eaeh of the 

d e t a i n e e s  once a week. The Court st a t e d  that its r e f u s a i  to 

remand the detainees to custody with other prisoners was in the 

detainees' o w n  i n t e r e s t  in v i e w  of "recent disturb a n c e s . "  The 

Court also found that the Minister had sufficient reasons for the 

m a k i n g  of the d é t e n t i o n  or d e r s  and that valid d é t e n t i o n  o r d e r s  

w e r e  u l t i m a t e l y  m a d e  w h i c h  r e m e d i e d  d e f e c t i v e  early orders. 

Hence, the detainees were validly held under the Terrorism Act.

Concerning the allégations of torture and mistreatrnent, the 

C o u r t  f o u n d  t h a t  v i o l e n c e  h a d  b e e n  u s e d  a g a i n s t  C. 

Kulasegarajasingam at Eléphant Pass Camp prior to his transfer to 

Pa n agoda. The j u d g m e n t  st a t e d  that the d e t a i n e e  had b e e n  

e x a m i n e d  by a doc t o r  a f t e r  the f i l i n g  of the a p p l i c a t i o n  for 

writs of habeas corpus and "The doctor ended his report with the 

e u p h e m i s m - -’There is no evidence of any unreasonable harsh force 

bei n g use d  to a m o u n t  to torture.' The r e  is no doubt, h o w e v e r ,  

that violence had been used on hira at the Eléphant Pass Camp and 

we r e j e c t  t h e  d é n i a i s  of h i s  c u s t o d i a n s  t h a t  he w a s  n o t  

assaulted." With regard to allégations that S. Arunagirinathan 

had bee n  a s s a u l t e d  d u r i n g  d é t e n t i o n  the Court found that, on 

médical examination, he had "two non-grievous contusions on his 

b u t t o c k s  and there is no dou b t  that these i n d i c a t e d  that he had 

been beaten by a blunt weapon."

T h e  j u d g m e n t  a l s o  s a i d  t h a t  the a l l é g a t i o n  t h a t  V. 

S i v a s e l v a m  w a s  s e v e r e l y  a s s a u l t e d  " a p p e a r s  to us to be
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exaggerated. However, the use of violence of whatever degree on 

a prisoner is illégal and is not only an offence under the Pénal 

Code, it contravenes Article 11 of the Constitution. 'No person 

shall be subjected to torture or to cruel, inhumane or degrading 

t r e a t m e n t  or punishment."'

P h y s i c a l  a s s a u l t s  a g a i n s t  d e t a i n e e s  in o r d e r  to e li ci t 

c o n f e s s i o n s  are c o m m o n  o c c u r r e n c e s  in m a n y  c o u n t r i e s  d u r i n g  

p r o l o n g e d  d é t e n t i o n  i n c o m m u n i c a d o  u n d e r  e x e c u t i v e  order. The 

Cour t has n o w  c o n f i r m e d  that v i o l e n c e  has b een us e d  a g a i n s t  

detainees held under the Terrorism Act in Sri Lanka. The Court's 

finding that assault occurred against three of the four detainees 

was presumably based on affidavits of Judicial Médical Officers 

w h o  e x a m i n e d  the d e t a i n e e s  in M a y  on o rd er s of the Co ur t and on 

the detainees' ow n statements. The médical examinations had been 

requested by attorneys for the petitioners.

The C ou r t  h eld that the a r r e s t s  w i t h o u t  w a r r a n t  w e r e  in 

accordance with the provisions of the Terrorism Act. As regards 

the a l l é g a t i o n s  that the d e t a i n e e s  w e r e  not i n f o r m e d  of the 

r e a s o n s  for t he i r  arrest, the Cou rt  h eld that it w a s  u n a b l e  to 

v e r i f y  w h e t h e r  this had b e en  done or not. R e f e r r i n g  to A r t i c l e  

13(1) of the C o n s t i t u t i o n  w h i c h  st a t e s  that a p e r s o n  a r r e s t e d  

s h a l l  be i n f o r m e d  of the r e a s o n  for the arrest, the J u d g e s  said 

" these p r o v i s i o n s  are m a n d a t o r y  and any i n f r a c t i o n  of t h e m  is 

illégal and must be strongly condemned as a serious encroachment 

on the liberty of the subject guaranteed under the Constitution." 

They pointed out that failure to inform the arrested person will 

m a k e  a p o l i c e  o f f i c e r  l i a b l e  to be c o n v i c t e d  u n d e r  the Péna l Code
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for assault and wrongful confinement.

T he  J u d g e s  s t a t e d  " w h a t  is the m i s c h i e f  a i m e d  at by t his 

Act? E v e r y b o d v  k n o w s  that this Act is i n t e n d e d  to rid this 

c o u n t r y  o f  t e r r o r i s m  in a i l  its r e c e n t  s o p h i s t i c a t e d  

m a n i f e s t a t i o n s .  To a c h i e v e  t his end, the l é g i s l a t u r e  has 

i n v e s t e d  e x t r e m e  p o w e r s  in the court s,  the e x e c u t i v e  and the 

p o l i c e  w h i c h  th e y  do not h a v e  in n o r m a l  t i m e s , in the i n t e r e s t  of 

national security and public safety. Conscious that these p owers 

are of an extreme nature the législature has laid down that this 

Act c e r t i f i e d  o n  J u l y  20, 1979, s h a l l  be in o p é r a t i o n  fo r a

period of three years from the date of its c o m m e n ce me nt ."

By its frequent invocation of constitutional safeguards, its 

findings of violence during détention, and its references to the 

expiration date of the Act, the Court's judgment makes abundantly 

c l e a r  the e x c e p t i o n a l  d a n g e r  to h u m a n  r i g h t s  i m p l i c i t  in the 

T er ro ri sm  Act. The petitioners for wr its of habeas corpus in the 

c a s e  h a v e  a p p e a l e d  to the S u p r e m e  C o u r t  a g a i n s t  the d é c i s i o n  of 

the Court of Appeals denying the pétitions.

Effectiveness of the Terrorism Act

The provisions of *the Sri L ankan Te rr or ism  Act are not only 

ob j e c t i o n a b l e  f r o m  a h u m a n  r i g h t s  p o i n t  of v i e w  but it is 

doubtful that the Act is effective in controlling terrorism. The 

limitations on h u m a n  rights, therefore, do not seem acceptable as 

a n e c e s s a r y  m e a n s  of m a i n t a i n i n g  pu b l i c  security. S i n c e  1979, 

when the Act was adopted, terrorism has not declined but rather
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increased in the northern Tamil area. Increased police and army 

s u r v e i l l a n c e  of the p o p u l a t i o n  have not c u r t a i l e d  the v i o l e n c e  

but seemingly stimulated it. This experience is similar to that 

of some other countries which have attempted to control terrorism 

by armed force rather than dealing with the fundamental factors 

contributing to the recourse to violence.

The e x p e r i e n c e  of the U n i t e d  K i n g d o m  in d e a l i n g  w i t h  

t e r r o r i s m  in N o r t h e r n  X r e l a n d  is i ns t r u c t i v e .  It d e m o n s t r a t e s  

t h a t  p r o v i s i o n s  f o r  p r o l o n g e d  i n c o m m u n i c a d o  d é t e n t i o n  of 

suspected terrorists may be counterproductive. According to the 

j u d g m e n t  of the E u r o p e a n  Co u r t  of H u m a n  R i g h t s  in the c as e of 

I r e l a n d  a g a i n s t  the U n i t e d  K i n g d o m  e x t r a - j u d i c i a l  p o w e r s  w e r e  

a d o p t e d  to c o n t r o l  v i o l e n c e  in N o r t h e r n  I r e l a n d  in the 1970s 

because

1) n o r m a l  p r o c é d u r e s  of i n v e s t i g a t i o n  and 
criminal procédure had become inadéquate to 
deal with IRA terrorists, and

2) widespread intimidation of the population 
often made it impossible to obtain sufficient 
e v i d e n c e  to c o n v i c t  a t e r r o r i s t  in t h e  
a b s e n c e  ofj-a c o n f e s s i o n  or p o l i c e  or a r m y  
testimony.

T h e s e  r e a s o n s  are s t r i k i n g l y  s i m i l a r  to thos e m e n t i o n e d  by the 

Sri L a n k a n  g o v e r n m e n t  for a d o p t i n g  the P r é v e n t i o n  of T e r r o r i s m  

Act. In a b r o c h u r e  e n t i t l e d  " I n v e s t i g a t i o n s  into A c t s  of 

Terrorism" prepared by the Ministry of Foreign Affairs, June 25, 

1981,3® it is stated that,

"These arrests and détentions (of 27 persons 
i n  A p r i l )  h a d  to be m a d e  u n d e r  t h e  n e w  
( T e r r o r i s m )  Ac t and not u n d e r  the p r o v i s i o n s
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of the C r i m i n a l  P r o c é d u r e  Code for v ery good 
r e a s o n s :

(a) If the P o l i c e  are to c o n d u c t  and c o m p l é t é  
the i r  i n v e s t i g a t i o n s  s u c c e s s f u l l y , it is 
i m p o r t a n t  that these d e t a i n e e s  sh o u l d  not 
have acc e s s  to the i r  l a w y e r s  and r e l a t i o n s  
for a c e r t a i n  m i n i m u m  period, d u r i n g  w h i c h  
t i m e  it is e x p e c t e d  that the P o l i c e  w i l l  be 
abl e  c o m p l é t é  their i n v e s t i g a t i o n s  and 
obtain the necessary information to the cases 
in Court. If the detainees are able to reach 
the i r  l a w y e r s  and r e l a t i o n s  d u r i n g  this 
p e r i o d ,  t h e y  c o u l d  i n t e r f e r e  w i t h  the 
witnesses and evidence and thus prejudice the 
investigations.

(b) U n l e s s  these p e r s o n s  are d e t a i n e d  for a 
c e r t a i n  m i n i m u m  p e r i o d ,  i n f o r m a n t s  a n d  
w i t n e s s e s  w i l l  not corne f o r w a r d  to give 
evidence or assist in the investigations, for 
fear that they would suffer violence at their 
hands. In fact, a number of vital witnesses 
h a v e  b e e n  k i l l e d  in t h e  p a s t ,  w h i l e  
investigations were being conducted."

The e x t r a - j u d i c i a l  m e t h o d s  a d o p t e d  in N o r t h e r n  I r e l a n d  to 

combat terrorism included prolonged détention of suspected IRA 

members. Widespread détention of suspects was terminated in 1975 

in N o r t h e r n  I r e l a n d  f o l l o w i n g  r e c o m m e n d a t i o n s  of the G a r d i n e r  

Commitee, appointed by the United Kingdom government, whose terms 

of r e f e r e n c e  w e r e  "to c o n s i d e r  w h a t  p r o v i s i o n s  and p o w e r s ,  

consistent to the m a x i m u m  extent practicable in the circumstances 

with the préservation of civil liberties and human rights, were 

r e q u i r e d  to deal w i t h  t e r r o r i s m  in N o r t h e r n  Ireland, i n c l u d i n g  

provisions for adm inistration of justice."37 The report of the 

Gardiner Committee concluded,

"After long and anxious considération, we are 
of the opinion that détention cannot remain as 
a long-term policy. In the short term, it may 
be an effective means of containing violence,
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b u t  t h e  prolongée! e f f e c t s  of the u s e  of 
détention are ulti mately inimical to commu n i t y  
life, fan a widespread sense of grievance and 
i n ju stice, and o b s t r u c t  those e l e m e n t s  in 
N o r t h e r n  I r e l a n d  s o c i e t y  w h i c h  co uld lead to 
r é c o n c i l i a t i o n .  D é t e n t i o n  c a n  o n l y  be 
tolerated in a démocratie society in the most 
e x t r e m e  c i r c u m s t a n c e s ;  it m u s t  be u sed w i t h  
the utmost restraint andoretained only as long 
as strictly necessary."^

Persuaded by these arguments, the United Kingdom government 

a b a n d o n e d  f u r t h e r  use of a d m i n i s t r a t i v e  d é t e n t i o n  or d e r s  in 

December 1974 and released ail existing detainees by 1976.

The u n d e r s i g n e d  i n t e r v i e w e d  f a m i l i e s  of t w o  d e t a i n e e s  in 

Jaffna in August. The families detailed the frightening manner 

in w h i c h  large g r o u p s  of s e c u r i t y  o ffic i a i s ,  s o m e  in c i v i l i a n  

clothing, came in early morning hours to arrest, detainees without 

warrants and without identifying themselves. The families stated 

that they were not told where the detainees were being taken and 

were informed of their whereabouts only after more than a month. 

T h e y  have not b een a l l o w e d  to v i s i t  detainees. How, t h e y  have 

l e a r n e d  that the i r  f a m i l y  m e m b e r s  who w e r e  d e t a i n e d  have b een 

assaulted. It is not difficult to imagine that such tactics mav, 

in the long range, be counterproductive.

The Nort hern Ireland case before the European Court of Human 

R i g h t s  m a y  h ave f u r t h e r  r e l e v a n c e  to the a p p l i c a t i o n  of the Sri 

L a n k a n  Act. D u r i n g  the h a b e a s  co r p u s  h e a r i n g s  b e f o r e  the Court 

of A p p e a l  in C o l o m b o  in July 1981 it was a l l e g e d  by a t t o r n e y s  for 

the p e t i t i o n e r s  that d u r i n g  p e r i o d s  of i n t e r r o g a t i o n  d e t a i n e e s  

had b e e n  r e q u i r e d  to st a n d  for long p e r i o d s  a g a i n s t  a w a l l  in a 

s t r e s s  p o s i t i o n  w i t h  t h e i r  h a n d s  h i g h  above the i r  h e a d  a g a i n s t
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the wall. In the Northern Ireland case the use of this technique 

by s e c u r i t y  fo rces a g a i n s t  deta i n e e s ,  t o g e t h e r  w i t h  o t h e r  

techniques such as hooding, subjection to noise, deprivation of 

s le e p  and d e p r i v a t i o n  of food and drink, was d e t e r m i n e d  by the 

E u r o p e a n  C o u r t  of H u m a n  R i g h t s  to c o n s t i t u t e  i n h u m a n  and 

d e g r a d i n g  t r e a t m e n t  and thus a v i o l a t i o n  of A r t i c l e  3 of the 

Euro pean Convention on Hu m a n  Rights. During the hearing before 

the co u r t  the U n i t e d  K i n g d o m  a g r e e d  to d i s c o n t i n u e  the use of 

s uc h t e c h n i q u e s .  The E u r o p e a n  C o m m i s s i o n  on H u m a n  R i g h t s  had 

earlier considered that such techniques constituted torture. The 

C o u r t  of A p p e a l  d é c i s i o n  in the h a b e a s  corpus p r o c e e d i n g  in 

C o l o m b o  did not s p e c i f i c a l l y  find w h e t h e r  such t e c h n i q u e s  had 

been employed against detainees in Sri Lanka.

The great c o n c e r n  of the Sri L a n k a n  g o v e r n m e n t  ove r  the 

g r o w i n g  v i o l e n c e  in t h e  T a m i l  a r e a s  is u n d e r s t a n d a b l e .  

N e v e r t h e l e s s , it is to be h o p e d  that the l i m i t a t i o n s  on h u m a n  

r i g h t s  p r e s e n t  in the T e r r o r i s m  Act and the p o s s i b l e  c o u n t e r -  

p r o d u c t i v e n e s s  of the Act w i l l  lead the g o v e r n m e n t  to urg e  

Par liament to permit the Act to expire in 1982 or to amend it to 

better protect the rights of detainees.

I N T E R N A T I O N A L  M O R M S

Th e Sri L a n k a n  g o v e r n m e n t  has e v i d e n c e d  its c o m m i t m e n t  to 

hum an rights bv its ratification in 1980 of the two International 

Covenants on Civil and Political Rights and on Economie, Social 

and Cultural Rights. This commitment, subjecting the status of
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h u m a n  r i g h t s  in Sri L a n k a  to é v a l u a t i o n  in a c c o r d a n c e  wit h  

i n t e r n a t i o n a l  no r m s ,  is a p o s i t i v e  step for w h i c h  the p r e s e n t  

g o v e r n m e n t  s h o u l d  be c o m m e n d e d .  This s e c t i o n  w i l l  b r i e f l y  

c o n s i d e r  c e r t a i n  i n t e r n a t i o n a l  s t a n d a r d s  w h i c h  are r é l e v a n t  to 

some of the current human rights problems in Sri Lanka todav.

Détention

The rights of arrested and detained persons are referred to

in A r t i c l e s  7» 9, 10, 14 and 15 of th e I n t e r n a t i o n a l  C o v e n a n t  on 

C i v i l  and P o l i t i c a l  Rights. P r o v i s i o n s  of the P r é v e n t i o n  of 

T e r r o r i s m  Act are c o n t r a r y  to the f o l l o w i n g  a r t i c l e s  of the 

C o v e n a n t ;

" A nyone a r r e s t e d  or d e t a i n e d  on a c r i m i n a l  
c h a r g e  sha l l  be b r o u g h t  p r o m p t l y  b e f o r e  a 
j ud g e  or o t h e r  o f f i c e r  a u t h o r i z e d  by l a w  to 
exercise judicial po wer and shall be entitled 
to trial within a reasonable time or release."
(Article 9(3)).

The Terrorism Act permits détention on administrative order 

for a period up to eighteen months.

"No o n e  s h a l l  be g u i l t y  of a n y  c r i m i n a l  
o f f e n c e  on a c c o u n t  of any act or o m i s s i o n  
w h i c h  did not c o n s t i t u t e  a c r i m i n a l  o f f e n c e  
u n d e r  n a t i o n a l  or i n t e r n a t i o n a l  law, at the 
time when it was committed." (Article 15(1)).

The T e r r o r i s m  Act c o n t a i n s  p r o v i s i o n s  for r e t r o a c t i v e  

application.

In addition, it a p p e a r s  that in the a o p l i c a t i o n  of the



Terro rism Act, the following provisions have not been conformed 

with:

"No one sb a l l  be s u b j e e t e d  to t o r t u r e  or to 
cruel, i n h u m a n  or d e g r a d i n g  t r e a t m e n t  or 
punishment." (Article 7)

"Ail p e r s o n s  d e p r i v e d  of t h e i r  l i b e r t y  sha l l  
be treated with huma nity and with respect for 
the i n h e r e n t  d i g n i t y  of the h u m a n  person." 
(Article 10(1))

"Anyone who is arrested shall be informed, at
the time of his arrest, of the reasons for his
a r r e s t  and sha l l  be p r o m p t l y  i n f o r m e d  of any 
charges against him." (Article 9(2))

In S e p t e m b e r  1981 the Court of A p p e a l  found t hat thr e e  of 

the fou r  d e t a i n e e s  t hen b e f o r e  the Court in h a b e a s  co r p u s

proceedings had been assaulted during détention. The Court said

that it co u l d  not d e t e r m i n e  w h e t h e r  the d e t a i n e e s  had b een 

i n f o r m e d  at the t i m e  of the i r  ar r e s t  of the r e a s o n s  for the 

a r r e s t .

At the p r e s e n t  w r i ting, a D r a f t  B o d y  of P r i n c i p l e s  for the 

P r o t e c t i o n  o f  A i l  P e r s o n s  u n d e r  a n y  F o r m  of D é t e n t i o n  or 

I m p r i s o n m e n t  is b e i n g  c o n s i d e r e d  by the U.N. G e n e r a l  A s s e m b l y .  

Although the Principles have not yet been formally adopted by the 

G e n e r a l  A s s e m b l y ,  t h e y  h ave bee n  a p p r o v e d  by the H u m a n  R i g h t s  

Comm ission and Sub-Commission and thus represent an appropriate 

standard against which to measure the Terrorism Act.

T h e  D r a f t  B o d y  d e v e l o p s  in m o r e  d é t a i l  t h e  g é n é r a l  

provisions contained in the Civil and Political Rights Covenant.
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It p r o v i d e s  t h a t  "A d e t a i n e d  o e r s o n  s h a l l  be e n t i t l e d  to 

communicate with a lawyer of his own ohoioe within the shortest 

p o s s i b l e  p e r i o d  a f t e r  a r rest" ( P r i n e i p l e  15(2)) Not only does 

the T e r r o r i s m  Ac t m a k e  no p r o v i s i o n  for ao o e s s  to a l a w y e r  soon 

a f t e r  a r r e s t  but the g o v e r n m e n t  has stated that w i t h h o l d i n g  

a c o e s s  f r o m  l a w y e r s  and f a m i l y  m e m b e r s  is one of the i m p o r t a n t  

a n d  n e c e s s a r y  a s p e c t s  of the Act. A g o v e r n m e n t  p a m p h l e t  

c o n c e r n i n g  the T e r r o r i s m  Act states, "If the P o l i c e  are to 

e o n d u c t  and c o m p l é t é  the i r  i n v e s t i g a t i o n s  suc c è s  s f u 1 l y , it is 

i m p o r t a n t  that these d e t a i n e e s  s h o u l d  not have a c c e s s  to their 

la wyers and relations for a certain m i n i m u m  period."39

P r i n e i p l e  14 of t h e  D r a f t  B o d y  o f  P r i n c i p l e s  s t a t e s ,  

"Immediately after arrest and after each transfer from one place 

of détention to another, a detained or imprisoned person shall be 

e n t i t l e d  to n o t i f y  m e m b e r s  of his f a m i l y  of his a r r e s t  or 

d é t e n t i o n  or of the t r a n s f e r  and of the place w h e r e  he is k ept in 

custody." The families of prisoners detained under the Terrorism 

Act have Stated that they were uninformed of the whereabouts of 

their detained family m embers for more than a month after their 

a r r e s t .

P r i n e i p l e  23 of the D r a f t  B o d y  of P r i n c i p l e s  D r o v i d e s  that 

"Any evidence obtained in contravention of these Principles shall 

n o t  be a d m i s s i b l e  in any p r o c e e d i n g s  a g a i n s t  a d e t a i n e d  or 

imprisoned person." Thus, confessions obtained during prolonged 

d é t e n t i o n  w i t h o u t  a c c e s s  to l a w v e r s  or o b t a i n e d  w h e n  the r e  has 

b e e n  e v i d e n c e  of t o r t u r e  or i n h u m a n  or d e g r a d i n g  t r e a t m e n t  

( P r i n e i p l e  5) s h o u l d  n o t  be a d m i s s i b l e  in e v i d e n c e .  T h e
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T e r r o r i s m  Act does not p r o h i b i t  the a d m i s s i o n  of e v i d e n c e  

obtained under such circumstances. (Section 16 et seq.)

It has f r e q u e n t l v  b een p o i n t e d  out that i n c o m m u n i c a d o  

détention, such as permitted by the Terrorism Act, opens the door 

to abuse. The Inter-American Commission on Human Rights stated 

in a report on Chile:

" U n l a w f u l  d é t e n t i o n  i n c o m m u n i c a d o  is, 
m o r e o v e r ,  an e n c o u r a g e m e n t  to oth e r  cr i m e s ,  
p a r t i c u l a r l y  that of torture. F o r  if the 
o f f i c i a i s  in c h a r g e  of d é t e n t i o n  f a c i l i t i e s  
need not produce the detainee in a short time, 
they m a y  w i t h  i m p u n i t y  e m p l o y  b r u t a l  means, 
w h e t h e r  for ÿ ÿ r p o s e s  of i n t e r r o g a t i o n  or 
intimidation."

Th e I n t e r n a t i o n a l  C o m m i s s i o n  of J u r i s t s  has p o i n t e d  out that 

" [s] e v e r a l  d é c i s i o n s  by the H u m a n  R i g h t s  C o m m i t t e e  u n d e r  the 

O p t i o n a l  P r o t o c o l  to the I n t e r n a t i o n a l  C o v e n a n t  on C i v i l  and 

R i g h t s  f i n d l n g  v i o l a t i o n s  of the C o v e n a n t  by U r u g u a y  also 

d e m o n s t r a t e  the r e l a t i o n s h i p  b e t w e e n  t o r t u r e  and d é t e n t i o n

Il -i
incommunicado, and in particular déniai of access to a lawyer."

T h e  B e n n e t t  R e p o r t  in t h e  U n i t e d  K i n g d o m  on P o l i c e  

I n t e r r o g a t i o n  P r a c t i c e s  in N o r t h e r n  I r e l a n d  r e p o r t e d  tha t  "the 

security forces regularly denieri detainees access to a lawyer in 

o rd e r  to c r e a t e  an a t m o s p h è r e  m o r e  f a v o u r a b l e  to e x t o r t i n g  a 

c o n f e s s i o n .

The Court of A p p e a l  in Sri L a n k a  has w i s e l y  a t t e m p t e d  to 

temper the application of the Terrorism Act by requiring access 

to l a w yers, and r e g u l a r  m é d i c a l  e x a m i n a t i o n s  for the four 

d e t a i n e e s  for w h o m  h a b e a s  c o r p u s  w r i t s  w e r e  reque s t e d .  The
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existence of the writ of habeas corpus is therefore an important 

p r o c é d u r a l  p r o t e c t i o n  in Sri Lanka . N e v e r t h e l e s s , 23 p e r s o n s  

remained in custody of the Army for whom relatives had not filed 

p é t i t i o n s  for w r i t s  of h a b e a s  corpus. For these p e r s o n s  there 

has been no judicial control.

Dérogation From Human Rights During States of Emergency

The g o v e r n m e n t  has p o i n t e d  out that the T e r r o r i s m  Act is 

n e e d e d  to c o n t r o l  the o u t b r e a k  of t e r r o r i s m ,  a s i t u a t i o n  w h i c h  

m i g h t  be c o n s i d e r e d  as an e m e r g e n c y  s i tuation, thus j u s t i f y i n g  

certain dérogations from hu man rights. Article 4 of the Covenant 

on Civil and Political Rights permits dérogation from Articles 9, 

10 and 14 w h i c h  c o n c e r n  c r i m i n a l  p r o c é d u r e  "in t i m e s  of p u b l i c  

e m e r g e n c y  w h i c h  t b r e a t e n s  t h e  l i f e  of t h e  n a t i o n  a n d  the 

e x i s t e n c e  of w h i c h  is o f f i c i a l l y  p r o c l a i m e d  . . to the e x t e n t  

s t r i c t l y  r e q u i r e d  by the e x i g e n c i e s  of the situation." The 

T e r r o r i s m  Act has bee n  in ef f e c t  sin c e  1979 and the g o v e r n m e n t  

has o f f i c i a l l y  p r o c l a i m e d  a State of e m e r g e n c y  only for sho rt 

periods during that time. In addition, although this is a matter 

of appréciation, its draconian provisions do not seem "strictly 

r e q u i r e d  by the e x i g e n c i e s  of the  s i t u a t i o n , "  p a r t i c u l a r l y  in 

v i e w  of the fact they m a y  be c o u n t e r p r o d u c t i v e  in d e a l i n g  w i t h  

t e r r o r i s m .  F u r t h e r m o r e ,  A r t i c l e  4 d o e s  n o t  p e r m i t  a n y  

d é r o g a t i o n s  in e m e r g e n c y  f r o m  the p r o h i b i t i o n  of t o r t u r e  or 

inhumane treatment and the prohibition of retroactive criminal 

législation.

There is no doubt that terrorist acts have been and are occurring
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in Sri L a n k a  and that they cr e a t e  a s e r i o u s  l a w  e n f o r c e m e n t  

problem. It is doubtful, however, that the Sri Lankan government 

itself would consider these terrorist acts as a "public emergency 

w h i c h  t h r e a t e n s  the life of the natio n," a r e q u i r e m e n t  for 

dérogation under the Covenant. The Human Rights Committee set up 

under the Covenant has not yet interpreted this language but the 

European Court on Hu m a n  Rights, in interpreting similar language 

in t h e ' E u r o p e a n  C o n v e n t i o n  on H u m a n  Rights, has held it to m e a n  

"an e x c e p t i o n a l  s i t u a t i o n  of c r i s i s  or e m e r g e n c y  w h i c h  a f f e c t s  

the w h o l e  p o p u l a t i o n  and c o n s t i t u t e s  a th r e a t  to the o r g a n i z e d  

life of the community of which the state is compo s e d ."^3

A t t e n t i o n  has b e e n  f o c u s e d  r e c e n t l y  on the p r o b l e m  of 

d é r o g a t i o n s  f r o m  h u m a n  r i g h t s  d u r i n g  p e r i o d s  of e m e r g e n c y .  It 

has bee n  p o i n t e d  out that the m a j o r  v i o l a t i o n s  of h u m a n  r i g h t s  

o c c u r r i n g  in the w o r l d  to d a y  take p l a c e  dur i n g  p e r i o d s  of 

" e m e r g e n c y "  w h i c h  has b e e n  d e f i n e d  as "the s u s p e n s i o n  of or 

d e p a r t u r e  f r o m  légal n o r m a l i t v  in r e s n o n s e  to a polit i c a l ,  

e c o n o m i c  or s o c i a l  c r i s i s . " 1111 The I n t e r n a t i o n a l  C o m m i s s i o n  of 

Jurists is presently studying the effects of states of emergencv 

on H u m a n  Rights and M a d a m e  N i c o l e  Q u e s t i a u x  has b een a p p o i n t e d  

s p é c i a l  R a p p o r t e u r  of the U.N. S u b - C o m m i s  sion on P r é v e n t i o n  of 

Disc rimination and Protection of Minorities for a similar study. 

In a p r e l i m i n a r y  p r o g r è s  s re p o r t  to the S u b - C o m m i s s  ion the 

Spécial Rapporteur has referred to a sériés of principles which 

m u s t  be m a i n t a i n e d  e ven in p e r i o d s  of emerg e n c y .  One of the s e  is 

the Principle of Proportionality. This means that the emergency 

measures taken must be in proportion to the actual requirements,
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in other words dérogations from human rights should be only "to 

the extent strictly required by the exigenoies of the situation." 

The potential for human rights abuses implicit in the. provisions 

of th e Sri L a n k a n  T e r r o r i s m  Act are such that it is d o u b t f u l  t hat 

they are required by the situation in that country.

In referring to dérogations from hum an rights under Article 

4 of the Covenant the Human Rights Committee has stated,

"The C o m m i t t e e  h o l d s  the v i e w  that m e a s u r e s  
t a k e n  u n d e r  A r t i c l e  4 are  of an e x c e p t i o n a l  
and temporary nature and may only last as long 
as the l i f e  of the n a t i o n  c o n c e r n e d  is 
t h r e a t e n e d  and, that in t i m e s  of e m e r g e n c y ,  
the protection of human rights becomes ail the 
more important, particularly those rights from 
w h i c h  no d é r o g a t i o n s  c a n  be m a d e .  T h e  
C o m m i t t e e  also c o n s i d e r s  that it is e q u a l l v  
i m p o r t a n t  for S t a t e s  par ties, in t i m e s  of 
p u b l i c  e m e r g e n c y ,  to i n f o r m  the o t h e r  S t a t e s  
p a r t i e s  o f  t h e  n a t u r e  a n d  e x t e n t  of 
dérogations they have made and of the reasons 
t h e r e f o r  and, f u r t h e r ,  to f u l f i l l  t h e i r  
reporting obligations under Article 40 of the 
C o v e n a n t  by i n d i c a t i n g  the n a t u r e  and ex t e n t  
of each rig h t  d e r o g a t e d  f r o m  t o g e t h e r  w i t h  
relevant d o c u m e n t a t i o n . " ^

It a p p e a r s  that the s i t u a t i o n  c r e a t e d  by t e r r o r i s t  a cts in 

Sri Lanka is not one threatening the life of the nation and that

the provisions of the Act exceed the measures strictly necessary

in the circumstanoes. The violations of hu man rights resulting 

f r o m  the Act are thus not p e r m i s s i b l e  u n d e r  the Civ i l  and 

Political Rights Covenant.

In A u g u s t  1981 the P r é s i d e n t  of Sri L a n k a  d e c l a r e d  a state 

of emergency after authorization by Parliament. This emergency

was declared as a resuit of communal violence--looting, arson and



murde rs against the Tamil popu lation— and not as a resuit of acts 

of the s m a l l  t e r r o r i s t  group. The A u g u s t  d é c l a r a t i o n  of the 

state of emergen cy was widely regarded as a necessary step and an 

effective method of halting the communal violence. This appears 

to be an a p p r o p r i a t e  and even n e c e s s a r y  use of a sta t e  of 

e m e r g e n c y  in c o n t r a s t  to t h e  c o n t i n u i n g  e m e r g e n c y  t y p e  

l é g i s l a t i o n  e m b o d i e d  in the T e r r o r i s m  Act. T h e  s t a t e  of 

emergency will presumably be terminated as soon as the immediate 

danger of commu na l violence has passed.

Racial Discrimination; Affirmative Action

B o t h  the C o v e n a n t  on Ci v i l  and P o l i t i c a l  Ri g h t s  and the 

Covenant on Economie, Social and Cultural Rights provide that the 

States Parties will guarantee that the rights enunciated in the 

Covenant will be exercised without discrimination on the basis of 

race or language. (Articles 2 in both covenants.) The Economie 

C o v e n a n t  p r o v i d e s  that " H igher é d u c a t i o n  shall be m a d e  e q u a l l y  

acc essible to ail, on the basis of capacity." (Article 13(2)(c). 

It appears that législation in Sri Lanka concerning ad mission to 

uni versities is contrary to Article 13.

The C o n v e n t i o n  for the E l i m i n a t i o n  of Ail F o r m s  of R a c i a l  

D i s c r i m i n a t i o n  (although not r a t i f i e d  by Sri Lanka) c a n  be 

c o n s i d e r e d  as d e v e l o p i n g  t h e  m o r e  g é n é r a l  d i s c r i m i n a t i o n  

provisions of the Covenants. It permits affirmative action under 

certain circumsta nces in Article 2(2):

"States P a r t i e s  shall w h e n  c i r c u m s t a n c e s  so
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w a r r a n t  tak e,  in t h e  s o c i a l ,  e c o n o m i c ,  
c u l t u r a l  a n d  o t h e r  f i e l d s ,  s p é c i a l  a n d  
c o n c r e t e  m e a s u r e s  to e n s u r e  the a d e q u a t e  
development and protection of certain racial 
g r o u p s  or i n d i v i d u e l s  b e l o n g i n s  to them, for 
the purpose of guaranteeing them the full and 
e q u a l  e n j o y m e n t  of  h u m a n  r i g h t s  a n d  
fundamental freedoms. These measures shall in 
n o  c a s e  e n t a i l  a s  a c o n s é q u e n c e  t h e  
maintenance of unequal or separate rights for 
d i f f é r e n t  r a c i a l  g r o u p s  a f t e r  the o b j e c t i v e s  
for which they were taken have been claimed."

A f f i r m a t i v e  a c t i o n  p r o g r a m s  are u s u a l l y  a d o p t e d  by a 

majority group to help a backward minority group. It is unusual 

for a majority group to adopt affirmative action programs to help 

th e i r  o w n  g r o u p  as is the case of the S i n h a l e s e  in Sri Lanka. 

N e v e r t h e 1 e s s , it c o u l d  p o s s i b l y  be j u s t i f i e d  in u n u s u a l  

c i r c u m s t a n c e s  if the e x t r e m e  b a c k w a r d n e s s  of the m a j o r i t y  

p o p u l a t i o n  w a s  the r e s u i t  of p r i o r  p o l i t i c a l  d o m i n a t i o n  by the 

m i n o r i t y  group. The m a j o r i t y  S i n h a l e s e  c o m m u n i t y  has be e n  in 

p o l i t i c a l  p o w e r  in Sri L a n k a  s in c e  i n d e p e n d e n e e  in 19^8 a nd  the 

différence between the two groups economically and educationally 

d oe s  not s e e m  s u f f i c i e n t  to j u s t i f y  the a f f i r m a t i v e  a c t i o n  

m e a s u r e s  r e l a t i n g  to h i g h e r  é d u c a t i o n .  The f i f t e e n  p e r c e n t  of

a d m i s s i o n  to u n i v e r s i t i e s  a w a r d e d  to b a c k w a r d  a r e a s  m a v  be

j u s t i f i e d .  It s ee ms , h o w e v e r ,  that in o r d e r  to c o n f o r m  w i t h  

i n t e r n a t i o n a l  s ta n d a r d s ,  the G o v e r n m e n t  s h o u l d  r e c o n s i d e r  its 

p o l i c y  as to the 55% of p l a c e s  w h i c h  are a w a r d e d  to r e v e n u e

districts on the implicit basis of race.

The g o v e r n m e n t ' s  c o m m i t m e n t  to r a c i a l  j u s t i c e  w o u l d  be 

f u r t h e r  d é m o n s t r a t e d  by r a t i f i c a t i o n  of the C o n v e n t i o n  on the 

E l i m i n a t i o n  o f  A i l  F o r m s  of R a c i a l  D i s c r i m i n a t i o n .  T h i s
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Co nvention has been ratified by over 100 countries, includin? the 

m a j o r i t y  of d e v e l o p i n g  oount r i e s .  An e x p l i o i t  i n t e r n a t i o n a l  

c o m m i t m e n t  to e r a d i c a t e  ra c i a l  d i s c r i m i n a t i o n  s h o u l d  h a v e  a 

p o s i t i v e  e f f e c t  on the c u r r e n t  s i t u a t i o n  in Sir Lanka. The 

p o l i c i e s  a d o p t e d  by the g o v e r n m e n t  w i t h  r e l a t i o n  to é d u c a t i o n  

c ou l d  t he n be a p p r a i s e d  on the basis of i n t e r n a t i o n a l  h u m a n  

rights norms and the problem resolved more satisfactorily.

Self-Determination

Articles 1 of both the Civil and Political Covenant and the 

Economic, Social and Cultural Covenant provide that "Ail peoples 

h a v e  the righ t to s e l f - d e t e r m i n a t i o n .  By v i r t u e  of the right 

t h ey f r e e l y  d e t e r m i n e  t h e i r  p o l i t i c a l  stat us  and f r e e l y  p u r s u e  

t h e i r  e c o n o m i c ,  s o c i a l  and c u l t u r a l  d e v e l o p m e n t , "  The T a m i l  

United Liberatio n Front contends that the Tamil population of Sri 

Lanka has a right to self-determination under international law 

c o n t a i n e d  in t h e  U.N. C h a r t e r ,  t h e  C o v e n a n t s  a n d  g é n é r a l  

international law.

T h e  T a m i l s  cou l d  be c o n s i d e r e d  to be a "people." T h e y  have 

a distinct language, culture, a separate religious identity from 

the m a j o r i t v  p o p u l a t i o n ,  and to an extent, a de f i n e d  territory. 

Claims to self-determination under international law, however, 

must also be balanced against the international law principle of 

the territorial integrity of states. Moreover, minorities have 

not g e n e r a l l y  b een c o n s i d e r e d  as a "peop le" in U.N. a p p l i c a t i o n  

of the p r i n c i p l e  of s e l f - d e t e r m i n a t i o n . T h e  P r i n c i p l e s  of
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International Law concerning Friendly Relations and Coopération

il 7
A u o n g  St ates, a p p r o v e d  by the Ü.N. General Asserably in 1970, '

state in relation to self-determination,

"Nothing in the foregoing paragraphs shall be 
c o n s t r u e d  as a u t h o r i z i n g  or e n c o u r a g i n g  anv 
a c t i o n  w h i c h  w o u l d  d i s m e m b e r  or i m p a i r ,  
totally or in part, the territorial inteerity 
o r  p o l i t i c a l  u n i t y  o f  s o v e r e i g n  a n d  
i n d e p e n d e n t  s t a t e s  o o n d u c t i n g  t h e m s e l v e s  in 
compliance with the principle of equal rights 
and self-determination as described above and 
thus p o s s e s s e d  of a g o v e r n m e n t  r e p r e s e n t i n g  
the w h o l e  p e o p l e  b e l o n g i n g  to the t e r r i t o r y  
w i t h o u t  d i s t i n c t i o n  as to race, cre e d  or 
c o l o r ."

Th e P r i n c i p l e  also st a t e s  that "The e s t a b l i s h m e n t  of an 

i n d e p e n d e n t  State, the free a s s o c i a t i o n  or i n t é g r a t i o n  w i t h  an 

i n d e p e n d e n t  S t a t e  or the e m e r g e n c e  into any o t h e r  p o l i t i c a l  

s t a t u s  f r e e l y  d e t e r m i n e d  by a p e o p l e  c o n s t i t u t e  m o d e s  of 

implementing the right of self-determinination by that people."

A l t h o u g h  the p r a c t i c e  of th e U n i t e d  N a t i o n s  has b e e n  to 

limit the application of the Principle of Se lf-Determination to 

c o l o n i a l  s i t u a t i o n s  the r e  is a s u b s t a n t i a l  b o d y  of a c a d e m i c  

o p i n i o n  w h i c h  c o n t e n d s  that the p r i n c i p l e  s h o u l d  hav e  w i d e r  

application, and thus could apply to a situation such as that of 

Tamils in Sri Lanka.

It is understood that the right of self-determination may be 

c l a i m e d  only onc e  by a "people." It cou l d  be a r g u e d  that by 

p a r t i c i p a t i n g  in the Sri L a n k a n  g o v e r n m e n t  since i n d e p e n d e n c e ,  

th e T a m i l s  no l o n g e r  hav e  a r i g h t  to s e l f - d e t e r m i n a t i o n .  The 

TULF contend, however, that the Tamils did not participate in the
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a d o p t i o n  of tbe 195°, 1972 or 1978 C o n s t i t u t i o n s  and thus have 

never given up sovereigntv which reverted to them when the légal 

ties with Britain were broken in 1972.

The a p p l i c a t i o n  of the p r i n c i p l e  of s e l f - d e t e r m i n a t i o n  in 

c o n c r e t e  ca s e s  is diffi cult. It seems, n e v e r t h e l e s s , tha t  a 

c r e d i b l e  a r g u m e n t  can be m a d e  that the T a m i l  c o m m u n i t y  in Sri 

Lanka is entitled to self-determination. But, ultimately, it will 

not be the légal principle of self-determination which will solve 

the problem of Sinhalese-Tamil relations in Sri Lanka but rather 

a willingness on the part of both groups to work out a political 

set t. le ment. S e l f - d e t e r m i n a t i o n  do es not n e c e s s a r i l y  m e a n  

" sé p a r a t i o n , "  as p o i n t e d  out in the P r i n c i p l e s  of F r i e n d l y  

Délations. It may be exercised while remaining in association or 

i n t é g r a t i o n  w i t h  an e x i s t i n g  state. A s u b s t a n t i a l  m e a s u r e  of 

a u t o n o n y  a c c o r d e d  to the T a m i l  c o m m u n i t y  t h r o u g h  the D i s t r i c t  

Development Councils would seem to satisfy the principle of self- 

determination. What is essential is that the political status of 

t h e  " p e o p l e "  s h o u l d  be f r e e l y  d e t e r m i n e d  by t h e  " p e o p l e "  

thems e l v e s .

In the a b s e n c e  of s u b s t a n t i a l  m e a s u r e s  of a u t o n o m y  bei n g  

a c c o r d e d  to the T a m i l s  by the m a j o r i t y  c o m m u n i t y ,  the a r g u m e n t  

t h a t  s e l f - d e t e r m i n a t i o n  p e r m i t s  s é p a r a t i o n  b e c o m e s  m o r e  

persuasive. Whether séparation is feasible or advisable is not 

within the purview of this studv and the undersigned expresses no 

opinion on this subject.
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S U M M A R Y

"l. Recent events, partioularly relating to ethnie conflict 

b e tw een  the majority Sin halese p o p u l a t i o n  and the minoritv Tamil 

population have created concern about the status of human rights 

in Sri Lanka. This is unfortunate since Sri Lanka has had one of 

t h e  b e t t e r  r e c o r d s  in A s i a  in t h e  f i e l d  of h u m a n  r i g h t s .  

Démo cratie élections have been held and démocratie parliamentary 

institutions maintained since independence in 1948. The country 

recently celebrated 50 years of universal adult suffrage, has had 

a p r o u d  t r a d i t i o n  of a d h e r e n c e  to t h e  R u l e  of L a w  a n d  a 

d i s t i n g u i s h e d  judiciary. Th e p r e s e n t  g o v e r n m e n t  has m a d e  

e x p l i c i t  c o m m i t m e n t s  to h u m a n  r i g h t s .  It h a s  a d o p t e d  a 

Constitution which includes articles on fundamental rights and 

has ratified International Hu man Rights Covenants. Although the 

g o v e r n m e n t  has m a d e  e f f o r t s  to m e e t  c e r t a i n  d e m a n d s  of the 

minority Ta mil community, the basic inter-ethnic conflict remains 

unresolved, violence is escalating and the government has taken 

m e a s u r e s  w i t h  r e g a r d  to t e r r o r i s m  w h i c h  are in v i o l a t i o n  of 

international human rights norms.

2. V i o l e n c e  r e s u l t i n g  f r o m  racial c o n f l i c t  b e t w e e n  the 

m a j o r i t y  Sinhalese and m i n o r i t y  T a m i l  c o m m u n i t i e s  has r e a c h e d  

alarming proportions recently. The violence includes communal 

violence directed against Tamils and violence by security forces 

p r i m a r i l y  a g a i n s t  the T a m i l  c o m m u n i t y  as wel l  as p o l i t i c a l  

t e r r o r i s m  by a s m a l l  gro u p  of T a m i l  y o u t h s  d i r e c t e d  p r i m a r i l y
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a g a i n s t  the Dolice. In J u n e  1981 t h e  p o l i c e  e n g a g e d in 

widespread arson in the Tamil area of Jaffna in the North of Sri 

Lanka and in August 1981 there was a major outbreak of communal 

violence again directed against Tamils. The communal violence in 

A u g u s t  had i n t e r n a t i o n a l  r e p e r c u s s i o n s  since I n d i a n  T a m i l  

p a s s p o r t  h o l d e r s  w e r e  ki lled, t h e i r  r é s i d e n c e s  b u r n e d  and m a n y  

were forced to seek refuge. Président Jayewardene has admitted 

that some m embers of his political party have stimulated racial 

intolerance and violence and has promised to purge these elements 

from the party and government.

3. T h e  s o u r c e s  of r a c i a l  c o n f l i c t  in S r i  L a n k a  a r e  

historical, economic, cultural and religious. Separate Sinhalese 

and Tam i l  communities existed on the Island from the precolonial 

era u n t i l  the a d m i n i s t r a t i v e  u n i f i c a t i o n  of the Island by the 

Briti sh in 1833. The early history of Sri Lanka is replete with 

stories of conflicts be tween Sinhalese and Tamil kings. During 

the c o l o n i a l  p e r i o d  the T a m i l s  had a d i s p r o p o r t i o n a t e l y  high 

p e r c e n t a g e  of h i g h  g o v e r n m e n t a l  p o s t s  a n d  a d m i s s i o n  to 

prestigious faculties in higher éducation.

4. Upo n  i n d e p e n d e n c e ,  the m a j o r i t y  Sinhalese p o p u l a t i o n  

i m p o s e d  c e r t a i n  p o l i c i e s  r e l a t i n g  to l a n g u a g e ,  r e l i g i o n ,  

éducation and government service which were perceived by Tamils 

as d i s c r i m i n a t o r y  hut bv the Sinhalese as c o m p e n s â t i n g  for the 

prior inferior status of Buddhism and the Sinhalese language as 

well as the proportionately low percentage of Sinhalese in higher 

é d u c a t i o n  and g o v e r n m e n t  service. The T a m i l s  c o n s i d e r  the s e  

p o l i c i e s  as i n t e n d e d  to m a i n t a i n  t h e m  in an i n f e r i o r  s t a t u s  in
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the country.

T h e v  p o i n t  to t h e  f a c t  t h a t  I n d i a n  T a m i l s  w e r e  

d i s e n f r a n c h i s e d  a n d  r e n d e r e d  s t a t e l e s s  at t h e  t i m e  of 

independence, cutting down the Tamil vote to less than one-third

in P a r l i a m e n t .  The T a m i l s  are thus u n a b l e  to e x e r c i s e  any

effective Pariiamentary control over policies that discriminate 

against them. The 1964 agreement b e tween India and Sri Lanka to 

r e p a t r i a t e  a c e r t a i n  n u m b e r  of I n d i a n  T a m i l s  and g r a n t  

citizenship to the rest has not been fully carried out and Indian 

T amils continue to live and work on plantations in conditions of 

p o v e r t y  and m isery. Sinhala is the o f f i c i a l  l a n g u a g e  r e q u i r e d  

for government service; civil service employees are not required 

to learn Tamil. Buddhism is the official religion; equal status 

is not g i v e n  to H i n d u i s m ,  the r e l i g i o n  of the m a j o r i t y  of the 

Ta m i l s .  R e p r e s s i o n  by the p o l i c e  and a r m y  in the T a m i l  a r e a s  has 

b e e n  a c o n s t a n t  cau s e  of c o n c e r n  and a p p e a r s  to be growi n g ,  

T a m i l s  are u n a b l e  to c o m p e t e  for a d m i s s i o n  to u n i v e r s i t y  

f a c u l t i e s  on the b a s i s  of m e r i t  alone; an i m p l i c i t  r a c i a l  q u o t a  

limits the Tamils to a certain percentage of places.

5. The 1958, 1977 and 1981 c o m munal violence against Tamils 

by the Sirfhalese population coupled with the measures relating to 

language, religion, éducation, and government service resulted in 

a p e r v a s i v e  s e n s e  of i n s e c u r i t y  a m o n g  Ta m i l s ,  a d e m a n d  for 

g r e a t e r  a u t o n o m y  in T a m i l  areas and e v e n t u a l l y  the a d o p t i o n  bv 

th e T a m i l  U n i t e d  L i b e r a t i o n  Front, the m a i n  T a m i l  p o l i t i c a l  

party, of a p o l i c y  of s é p a r a t i o n  of the T a m i l  area f r o m  Sri L a n k a

and the création of a separate state of Tamil Eelam.
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6. The Sinhalese re g a r d  the T a m i l  d e m a n d  for a s e p a r a t e  

st ate  as u n r e a l i s t i c  sin o e  thev b e l i e v e  that such a st a t e  w o u l d  

not be v i a b l e  e c o n o m i c a l l y  and p o l i t ical ly.  T hey c i t e  the 

unhappy record of divided countries in support of their point of 

view. T h e y  also c o n s i d e r  the d e m a n d  for a s e p a r a t e  s t a t e  as 

d a n g e r o u s  si n c e  it c r e a t e s  a n t a g o n i s m  a g a i n s t  T a m i l s  a m o n g  

Sinhalese and polarizes the ethnie dispute. It has been claimed 

that the Sinhalese hav e  a m i n o r i t y  c o m p l e x  since, a l t h o u g h  a 

m a j o r i t y  w i t h i n  Sri Lanka, they are a m i n o r i t y  w i t h i n  Asia. 

T h e r e  are m o r e  than 50 m i l l i o n  T a m i l s  in India and o t h e r  par t s  of 

A s i a .

7. A s m a l l  t e r r o r i s t  group k n o w n  as the L i b e r a t i o n  T i g e r s  

has d e v e l o p e d  a m o n g  T a m i l  y o u t h  in the no r t h  of Jaffna. This 

gr o u p  has a l l e g e d l y  been r e s p o n s i b l e  for a bank robbery, an 

at t a c k  on a p o l i c e  station, and a n u m b e r  of k i l l i n g s  w i t h i n  the 

last six months. The development of terrorism among Tamil youth 

has b e e n  l i n k e d  to f r u s t r a t i o n  c o n c e r n i n g  o p p o r t u n i t i e s  for 

h i g h e r  é d u c a t i o n  and g o v e r n m e n t  s e r v i c e  and a s s a u l t s  a g a i n s t  

T a m i l s  b y  p o l i c e .  To c o p e  w i t h  the t e r r o r i s t  t h r e a t  the 

g o v e r n m e n t  has a d o p t e d  the T e r r o r i s m  Act. T h i s  Act v i o l â t e s  

norms of the International Covenant on Civil and Political Rights 

r a t i f i e d  by Sri Lank a, as wel l  as o t h e r  g e n e r a l l v  a c c e p t e d  

i n t e r n a t i o n a l  s t a n d a r d s  of c r i m i n a l  p r o c é d u r e  by p e r m i t t i n g  

p r o l o n g e d  d é t e n t i o n  on a d m i n i s t r a t i v e  order w i t h o u t  a c c e s s  to 

l a w v e r s  and the use of e v i d e n c e  p o s s i b l y  o b t a i n e d  u n d e r  duress. 

The Court of A p p e a l  has found in three of four cas e s  b r o u g h t  

b e f o r e  it c o n c e r n i n s  d e t a i n e e s  u n d e r  the Act that v i o l e n c e  was
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used against the detainees during détention. The définition of 

an offence under the Aot is unduly vague.

8. The t e n s i o n  b e t w e e n  the et h n i e  c o m m u n i t i e s  e r e a t e s  an 

e x t r e m e l y  d a n g e r o u s  s i t u a t i o n  in Sri L a n k a  w h i c h  m a y  e s c a l a t e  

into m a j o r  v i o l e n c e  in the I s l a n d  and n e g a t e  ail e f f o r t s  to 

develop the Island e c o n o mioally. Despite long-standing tension, 

g r i e v a n c e s  and i n s e c u r i t i e s ,  the l e a d e r  of bot h  c o m m u n i t i e s  

s h o u l d  be p r e p a r e d  to u n d e r t a k e  m a j o r  e f f o r t s  to r e s o l v e  the 

ethnie conflict.

9. The l o n g - t e r m  s o l u t i o n  to the e t h n i e  c o n f l i c t  in Sri 

L a n k a  in the i n t e r e s t s  of the e n t i r e  p o p u l a t i o n  can onl y  be 

a c h i e v e d  on the b a s i s  of r e s p e c t  for the rule of l a w  and r e l e v a n t  

h u m a n  r i g h t s  s t a n d a r d s .  It is r e g r e t t a b l e  t h a t  c e r t a i n  

gove rnment and United National Party actions such as the actions 

and remarks of certain government and party members, the actions 

of s e c u r i t y  forces, the s t r i p p i n g  of the civ i c  r i g h t s  of Mrs. 

B a n d a r a n a i k e , the P a r l i a m e n t a r y  v o t e  of no c o n f i d e n c e  in the 

L e a d e r  of the T a m i l  U n i t e d  L i b e r a t i o n  F r o n t  as w e l l  as the 

a d o p t i o n  of the T e r r o r i s m  Act h ave u n d e r m i n e d  r e s p e c t  for the 

rule of law in Sri Lanka. "

RECOMMENDA TIONS

The following re c om mendations are respectfully submitted to 

the government in view of its international c o m m i t m e n t  to human 

r i g h t s  and its e x p r e s s e d  d e s i r e  to r e s o l v e  the e t h n i e  c o n f l i c t  

and promote economic development in Sri Lanka:
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Immediate Government and Political Party Action

1. A p r i m a r y  c o n c e r n  of the g o v e r n m e n t  sh o u l d  be the 

p h y s i e a l  s e c u r i t y  of the m i n o r i t y  T a m i l  p o p u l a t i o n  and the 

a v o i d a n c e  of fu t u r e  c o m m u n a l  v i o l e n c e  so f r e q u e n t l y  d i r e c t e d  

a g a i n s t  T a m i l s  in the past. The a r m y  and p o l i c e  s h o u l d  be 

s t r i c t l y  c o n t r o l l e d  and use d  to ens u r e  the s a f e t y  of ail Sri 

Lankans. In this regard the government should pursue a vigorous 

p o l i c y  of i n v e s t i g a t i o n  and p r o s e c u t i o n  of p o l i c e  o f f i c e r s  

responsible for the burning of many areas in Jaffna in May-June

1981. This s e r i o u s  v i o l a t i o n  of the du t i e s  of s e c u r i t y  forces 

deserves severe government condernnation and the enforcement of 

d i s e i p l i n a r y  and c r i m i n a l  sanctions. A t h o r o u g h  i n v e s t i g a t i o n  

should also be carried out of the rôle of organized groups in the 

c o m mu nal violence against Tami ls in August 1981 and individuals 

and groups found responsible should be prosecuted.

?.. The government and the United National Partv should make 

m a j o r  e f f o r t s  to en s u r e  that, in the future, no m e m b e r  of the 

g o v e r n m e n t  or the P a r t y  is r e s o o n s i b l e  for s t i m u l a t i n g  ra c i a l  

intolerance or violence by words or actions. Spécial attention 

s h o u l d  be giv e n  to l i m i t i n g  the rôle of g o v e r n m e n t  and par t y  

m e m b e r s  p e r o e i v e d  as e n c o u r a g i n g  a n t i - T a m i l  s e n t i m e n t s .  The 

g o v e r n m e n t  r e p r e s e n t s  ail Sri L a n k a n s  and m u s t  m a i n t a i n  gre a t  

care to ensure it is not représentative of only one ethnie group. 

M e m b e r s  of the o p p o s i t i o n  partv, the T a m i l  U n i t e d  L i b e r a t i o n  

Front, should also discourage members of the Party from actions
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or l a n g u a g e  w h i c h  e x a c e r b a t e  ra c i a l  t e n s i o n  and c o n t r i b u t e  to 

v i o l e n c e .  It s h o u l d  b e  n o t e d ,  h o w e v e r ,  t h a t  c i t i n g  

discriminatory government policies and adopting the policy of a 

separate state of Eelam are legitimate exercises of the right to 

free speech.

3. T h e  g o v e r n m e n t  s h o u l d  l e a d  a m a j o r  n a t i o n a l  and 

i n t e r n a t i o n a l  ef f o r t  to r e b u i l d  and d e v e l o p  the J a f f n a  Public 

L i b r a r y  d e s t r o v e d  by a r s o n  hy p o l i c e  in Jun e  1981. Such an 

e f f o r t  w o u l d  e v i d e n c e  the r e s p e c t  of the g o v e r n m e n t  for the 

cultu.ral rights of the Tamils, help to remedy p serions injustice 

d one to the T a m i l  c o m m u n i t y  and c o n t r i b u t e  to r e s t o r i n g  T a m i l  

confidence in the government.

4. T h e  g o v e r n m e n t  s h o u l d  s e r i o u s l y  c o n s i d e r  the 

ratification of the Convention for the Elimination of Ail For ms 

of Racial Discrimination. This Convention has been ratified by 

m o r e  than 100 c o u n t r i e s ,  i n c l u d i n g  the m a j o r i t y  of d e v e l o p i n g  

nations. An i n t e r n a t i o n a l  c o m m i t m e n t  to e r a d i c a t e  ra c i a l  

i n j u s t i c e  in Sri L a n k a  s h o u l d  c o n t r i b u t e  to the i m p r o v e m e n t  of 

the racial climate in that country.

Control of Terrorism

5. In v i e w  of the d r a c o n i a n  p r o v i s i o n s  of the 1979 

T e r r o r i s m  Act w h i c h  v i o l a t e  a c c e p t e d  s t a n d a r d s  of c r i m i n a l  

procédure, the government should urge its parliamentary majoritv 

not to re-enact the Act on its expiration in 1982 or to amend it 

so that its provisions on arrest, détention and evidence conform
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1

with the international comm i t m e n t s  made by Sri Lanka in ratifying 

the Covenant on Civil and Political Rights.

6. In c o n f o r m i t y  w i t h  its c o m m i t m e n t  to the rule of law, 

the g o v e r n m e n t  s h o u l d  rel y  on the u s u a l  m e t h o d s  of c r i m i n a l  

procédure in combatting terrorism as well as on eliminating the 

underlying causes which have led to terrorism among Ta mil youth. 

Th e  m o s t  e f f e c t i v e  m e t h o d  of c o m b a t t i n g  t e r r o r i s m  a m o n g  T a m i l  

youth would appear to be (1) to provide Tamil youth equal access 

to éducation and emplovment on the basis of merit (2) to prevent 

v i o l e n c e  by s e c u r i t y  fo r c e s  a g a i n s t  T a m i l s  and (3) to p r o v i d e  

substantial autonomy to the Tamil population in the north of Sri 

Lanka. Eliminating the objectionable features of the Terrorism 

Ac t  sho u l d  not r e s u i t  in an i n c r e a s e  in t e r r o r i s m  sin c e  the 

a p p l i c a t i o n  of the Act in Sri L a n k a  and s i m i l a r  acts e l s e w h e r e  

h a s  n o t  a p p e a r e d  to d e c r e a s e  t e r r o r i s t  a c t i v i t y .  O n  the 

contrary, there is evidence that the use of tactics permitted by 

the Act may lead to greater antagonism. among the minority groups 

in which terrorism develops and thus be counter-productive.

7. It is to be hop e d  that the j u d i c i a r y  w ill c o n t i n u e  to 

play an important rôle in tempering the objectionable features of 

the T e r r o r i s m  Act, e m p b a s i z i n g  the i m p o r t a n c e  of p r o c é d u r a l  

s a f e g u a r d s  eve n  for p e r s o n s  a c c u s e d  of s e r i o u s  c r i m e s  and 

u p h o l d i n g  the rule of l a w  in a c c o r d a n c e  w i t h  the Sri L a n k a n  

Constitution.
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U nderlying Causes of Ethnie Tension

(a ) Educational Policies

8. T h e  g o v e r n m e n t  s h o u l d  r e - e x a m i n e  its n o l i c i e s  on 

u n i v e r s i t y  a d m i s s i o n s  w i t h  a v i e w  to b a s i n g  a d m i s s i o n  on m e r i t  

rather than on racial grounds. Tamil and Sinhalese voung people 

alike will then have equal rights to university éducation on the 

b a s i s  of c a p a c i t y  r a t h e r  than on race. One of the m a j o r  p o i n t s  

of tension among Tamil youth has been the implicit racial quota 

i m p o s e d  u n d e r  p r e s e n t  u n i v e r s i t y  a d m i s s i o n  p o l i c i e s  w h i c h  has 

barred many competent youths from pursuing higher éducation.

(b) Employment in Government Service

9. Policies concerning the use of Sinhala, inter a l i a , have 

s e r i o u s l y  l e s s e n e d  the o p p o r t u n i t i e s  of T a m i l s  for g o v e r n m e n t  

employment. The government should adopt a system for recruitment 

for g o v e r n m e n t  s e r v i c e  w h i c h  p r o v i d e s  eq ual o p p o r t u n i t i e s  for 

ail persons regardless of ethnie origin.

(c ) Colonization

10. The government should give renewed attention to Tamil 

c o n c e r n  o ver g o v e r n m e n t  s p o n s o r e d  c o l o n i z a t i o n  s c h e m e s  w h i c h  

bring large numbers of Sinhalese into Tamil areas and thus change 

the et h n i e  c o m p o s i t i o n  in suc h  areas. This is p a r t i c u l a r l y  

i m p o r t a n t  in v i e w  of the i n s e c u r i t y  of T a m i l s  due to c o m m u n a l  

violence against them in areas where they are a minority.
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Autonomy in Tamil A r e a s ; District Development Councils

11. The government should continue and expand its policy of 

d e c e n t r a l i z a t i o n .  It a p p e a r s  e s s e n t i a l  that T a m i l s  be g i v e n  

greater rôles in government administration in the areas in which 

they c o n s t i t u t e  an o v e r w h e l m i n g  major i t y .  This can bes t  be 

a c c o m p l i s h e d  t h r o u g h  s u b s t a n t i a l  rôl e s  bei n g  g i v e n  to the 

D i s t r i c t  D e v e l o p m e n t  Cou ncils. D e c e n t r a l i z a t i o n  a p p e a r s  to be 

the only hope of a v o i d i n g  m o r e  w i d e s p r e a d  a g i t a t i o n  for a 

separate State of Eelam.

Rôle of Police and Army

12. Considération should be given to providing Tami ls with 

a l a r g e r  rôle in s e c u r i t y  fo r c e s  in the are a s  in w h i c h  T a m i l s  

predominate. The presence of primarily Sinhalese police and army 

o f f i c e r s  in t h e s e  areas, the a c t i o n s  of s o m e  of the s e c u r i t y  

forces and the perception that these forces represent an army of 

o c c u p a t i o n  has bee n  u n n e c e s s a r i l y  p r o v o c a t i v e  and a s o u r c e  of 

insecurity among Tamils.

13- Cl e a r  d i r e c t i v e s  sh o u l d  be g i v e n  to p o l i c e  and a r m y  

officers that assault and torture of detainees is an unacceptable 

p r a c t ic e.  The Co u r t  of A p p e a l  r e c e n t l y  fou nd  that a s s a u l t  

occurred on three of four detainees before the Court on pétitions 

for w r i t s  of h a b e a s  corpus. Th e g o v e r n m e n t  sh ou ld  e n s u r e  that 

such assaults are not part of a consistent administrative pattern 

by d i s c i p l i n i n g  and p r o s e c u t i n g  o f f i c e r s  r e s p o n s i b l e  for s uch
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p r a c t i c e s .

Education for Racial Understanding and Tolerance

14 . A m a j o r  e f f o r t  t o w a r d s  é d u c a t i o n  in r a c i a l  

u n d e r s t a n d i n g  and t o l e r a n c e  should be m a d e  at ail l e v e l s  of 

éducation and among the adult population. Such an effort might 

be c o o r d i n a t e d  t h r o u g h  the g o v e r n m e n t  s p o n s o r e d  H u m a n  R i g h t s  

Centre. The i n c r e a s i n g  a n t a g o n i s m  and lack of u n d e r s t a n d i n g  

b e t w e e n  the two e t h n i e  gr o u p s  m u s t  be c o m b a t t e d  by v i g o r o u s  

e f f o r t s .

EPILOGUE

On A u g u s t  31) 1981, P r é s i d e n t  J a v e w a r d e n e ,  R.
P r e m a d a s a ,  t h e  P r i m e  M i n i s t e r ,  a n d  e i g h t  C a b i n e t  
m i n i s t e r s  a g r e e d  w i t h  l e a d e r s  of the T a m i l  Un i t e d  
Liberation Front to set up a high level joint committee 
to d i s c u s s  q u e s t i o n s  in d i s p u t e  b e t w e e n  t h e m . The 
London Tim es reported on September 1 that "The agreement 
w h i c h  c a m e  a f t e r  t w o  e a r l i e r  ro u n d s  of d i s c u s s i o n s  is 
the biggest breakthroush towards creating peace between 
T a m i l s  and S i n h a l e s e  s i n c e  P r é s i d e n t  J a v e w a r d e n e 's 
Government took office in J u l y , 1977."

The s e t t l e m e n t  a g r e e d  to b e t w e e n  the t w o  groups, 
however, was not made public. According to the Times of 
India (Sept. 2, 1981), "The reluctance of the government
to d i v u l g e  the d é t a i l s  of the s e t t l e m e n t  at this stage 
was v i e w e d  by o b s e r v e r s  as b e i n g  m o t i v a t e d  by the fear 
that it would arouse the ire of Sinhalese nationalists, 
who ail a l o n g  hav e  o p p o s e d  any m a j o r  c o n c e s s i o n  to 
T a m i l s ,  s u c h  as g i v i n g  t h e m  a d e g r e e  of i n t e r n a i  
autonomy." The settlement apparently provided for much 
wider powers than previously acoorded to be given to the 
D i s t r i c t  D e v e l o p m e n t  C o u n c i l s  e l e c t e d  in June, thus 
p e r m i t t i n g  T a m i l s  s u b s t a n t i a l  m a n a g e m e n t  of their 
i n t e r n a i  a f f a i r s  in the n o r t h e r n  area. If such is the 
case, it w o u l d  indeed be a m a j o r  step in the s o l u t i o n  of
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the Tamil problem.

The U n i t e d  N a t i o n a l  P a r t y  took c e r t a i n  steps in 
Se ptember to purge itself of elements which appeared to 
b e  c o n t r i b u t i n g  to a n t i - T a m i l  s e n t i m e n t s  a n d  
encouragement of violence. One me m b e r  of the Party who 
w a s  e x p e l l e d  had e a r l i e r  urged P a r l i a m e n t  to act as a 
Judicial Commi t t e e  and to take action against the Leader 
of the Opposition Tamil partv. Under pressure from the 
UNP, thr e e  MP m e m b e r s  of the P a r t y  a g r e e d  to w i t h d r a w  
remarks made in Parliament in July during the debate on 
the vot e  of n o - c o n f i d e n c e  in the O p p o s i t i o n  Leader. 
The D e p u t y  M i n i s t e r  for R é g i o n a l  D e v e l o p m e n t ,  who 
r e p r e s e n t e d  R a t n a p u r a  in P a r l i a m e n t ,  w a s  r e m o v e d  f r o m  
his office in September. Ratnapura was one of the areas 
most hard hit by racial violence in August.

D e s p i t e  r e p o r t s  of these p o s i t i v e  steps, the ICJ 
has also r e c e i v e d  r e p o r t s  of n u m e r o u s  acts of v i o l e n c e  
by the army against individual Tamils during the month 
of October. The government action in negotiating with 
the T U L F  and in r i d d i n g  the P a r t y  and g o v e r n m e n t  of 
anti-Tamil elements is commendable. It is to be hoped 
that the government, however, will also be particularly 
vigilant in protecting the physical security of Tamils. 
A basic responsibility of the government is clearly the 
safety and security of the entire population. The fate 
of t h e  T a m i l s  in S r i  L a n k a  r e m a i n s  a m a t t e r  of 
international concern.

October 30, 1981 Professor Virginia A. Leary
Faculty of Law and Jurisprudence 
State University of New York 

at Buffalo 
Buffalo, N.Y., U.S.A.
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Notes

1. The ternis "racial" a n d  "ethnie" are b o t h  use d  in Sri L a n k a  
to describe the problems arising between the Sinhalese and 
T a m i l  c o m m u n i t i e s .  A l t h o u g h  the t e r m  " e t h n i e "  is 
preferable, the two terms are used interchangeably in this 
re p o r t  in v i e w  of t h e i r  e o m m o n  usa g e  in Sri Lanka.

2. The Ceylon Daily N e w s , on July 29, 1981, however, carried an 
i t e m  that c u s t o m s  at the Sri L a n k a n  I n t e r n a t i o n a l  A i r p o r t  
t ha t day had d e t a i n e d  200 c o p i e s  of a N e w  York n e w s p a p e r ,  
W o r k e r's V a n g u a r d , w h i c h  c a r r i e d  an i n t e r v i e w  w i t h  the 
Leader of the Opposition, Mr. A. Amirthalingam. The copies 
were addressed to a person in Sri Lanka.

3- For i n f o r m a t i o n  abo u t  the p r o p o s e d  bill see "An A s s a u l t  on 
the R i g h t  to Read," Civ i l  R i g h t s  M o v e m e n t  (CRM) of Sri 
Lanka, Colombo. For général information about the press in 
Sri Lanka see Gunewardena, V., "Man, Media and Development: 
The Press in Sri Lanka," 3 Human Rights Qua rt erl y, No. 3, p. 
89, S u m m e r  1981.

4. F o r  an e x c e l l e n t  a c c o u n t  of the h i s t o r y  of ra c i a l  c o n f l i c t
in Sri L a n k a  see C o o m a r a s w a m y , R., "Ethnie C o n f l i c t  in Sri 
L a n k a " ,  1981, M a r g a  I n s t i t u t e ,  C o l o m b o  ( f o r t h e o m i n g  
p u b l i c a t i o n ) .  See a lso S c h w a r z ,  W., The T a m i l s  of S r i 
Lanka, 1975, M i n o r i t y  R i g h t s  Group, L ondon, and "Race 
Relations in Sri Lanka," L o g o s , vol. 16, 1977.

5. C o o m a raswamy, op. cit.

6. Government colonization schemes providing for relocation of 
d e p r e s s e d  p o p u l a t i o n s  to m o r e  f e r t i l e  ar e a s  has b e e n  a 
continuing problem bet ween the two ethnie communities. Such 
schemes have frequently involved moving Sinhalese into Tamil 
a r e a s .

7. For a s u c c i n c t  su r v e y  of the c o n s t i t u t i o n a l  h i s t o r y  of Sri
L a n k a  see de Silva, K.M., "A Taie of T h r e e  C o n s t i t u t i o n s , "  

UlÈ. 2 E  d2HIlIlÊÀ Social. Stuçlijss, N e w
Sériés, vol. VII, No. 2, p. 1 (1977).

8. In 1970-71 T a m i l s  c o n s t i t u t e d  HO.7% of a d m i s s i o n s  into 
e n g i n e e r i n g  f a c u l t i e s  in Sri L a n k a  and 40.8$ of a d m i s s i o n s  
into m é d i c a l  faculties. In 1975, the T a m i l  p e r c e n t a g e  of 
admissions in these same two faculties was 14.M  and 17.4?. 
J a y a w i c k r a m a ,  N., H u m a n  R i g h t s  in Sri Lanka, O f f i c e  of the 
Secretary, Ministry of Justice, Colombo, Sri Lanka, August
4, 1976.

9. See footnote 6.

10. C o m m a r a s w a m y , o p . c i t .
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11. R e p o r t  of P r e s i d e n t i a l  C o m m i s s i o n  of I n q u i r y  (Sansoni 
Commission), Sessional Paper No. VII of 1980.

12. On Sept. 16, 1981, Dr. Fernando was expelled from the United 
N a t i o n a l  P a r t y  for v i o l a t i n g  the code of o o n d u o t  and the 
p a r t y  c o n s t i t u t i o n .  A c c o r d i n g  to press r e p o r t s  he was 
expelled for criticizing the government, the party and the 
party leader in public.

13. C o n c e r n  has f r e q u e n t l y  bee n  e x p r e s s e d  about v i o l a t i o n s  of 
human rights which occur during states of emergency. Delay 
in declarine a state of emergency may, however, also result 
in h u m a n  r i g h t s  v i o l a t i o n s .  In August, 1981, in Sri Lan k a  
the m u r d e r , l o o t i n g  and a r s o n  w e r e  f i nally  b r o u g h t  u n d e r  
control only after the state of emergency was declared. The 
d é c l a r a t i o n  of the e m e r g e n c y  wa s pe r h a p s  even to o long 
delayed. It remains true, however, that spécial précautions 
m u s t  be t a k e n  d u r i n g  p e r i o d s  of e m e r g e n c y  to a v o i d  
unnecessary abuse of rights. Widespread brutal attacks by 
p o l i c e  and a r m e d  fo r c e s  w e r e  a l l e g e d  to h ave o c c u r r e d  in 
J a f f n a  d u r i n g  a sta t e  of e m e r g e n c y  d e c l a r e d  by the Sri 
Lankan government in 1979.

14. Interview of the author with the Permanent Seoretary of the 
Ministry of Justice, August 21, 1981.

15. Investigation Into Acts of T e r r o r i s m , Ministry of Foreign
Affairs, June 25, 1981.

16. Hansard, June 9, 1981.

17. Insecurity of Tamils in Sri La n k a , CBFT'RR/TRG Publications, 
10th June 1981, London.

1 8 . " T h e  s p o r a d i e  a c t s  of v i o l e n c e  t h a t  h a v e  m a r r e d  the 
traditionally tranquil atmosphère of Jaffna did not crop up 
s p o n t a n e o u s l y .  T h e y  can be r e l a t e d  d i r e c t l y  to gross 
p o l i t i c a l  d i s c r i m i n a t i o n  m e t e d  out to the T a m i l s  and the 
r e i g n  of p o l i c e  and a r m y  t e r r o r  u n l e a s h e d  on t h e m  in the 
p o s t - 1 9 7 0  perio d , "  E n e r ^ e n c y  j.979., p. 5, M o v e m e n t  for 
Inter-Racial Justice and Equality TmIRJE), 1980. MIR J E  is a 
Sri Lankan movement which includes both Sinhalese and Tamil 
m e m b e r s .

19. The June incidents in Jaffna were discussed in Parliament on
June 9, 1981. Mr. Gamini Disanayake, Minister of Lands and
Land Development, presented the government viewpoint and Mr. 
A. A m i r t h a l i n g a m ,  l e a d e r  of the T ULF in P a r l i a m e n t ,  spoke 
for the Tamil Party. Hansard, June 9, 1981.

20. The letter has been published by the Civil Rights Movement, 
C o l o m b o .
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21. R e p o r t  of M I R J E  D é l é g a t i o n  to Ja ffna, 6 J u n e - 9  June, 1981,
r e p r i n t e d  in V i o l e n c e  i_n J a f f n a  1981 , p. 19, C e n t r e  for
Society and Religion, Colombo.

22. S c h w a r z ,  T h e  Tam_ils of S r i Lank a, 1975, p. 15, M i n o r i t y  
Rights Group, London.
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O b s e r v e r , Sept. 10, 1978, r e p r o d u c e d  in T o w a r d s  Cono ord,
F a c t s  A bou t  _the T a m i l  P r o b l e m  _in S r i  L a n k a, D e p a r t m e n t  of 
Information, Sri Lanka, 1979.

24. Coom a r a s w a m y , o p . c i t .

25. Ibid.

26. Investigation into Acts of Terrorism, Sri Lankan M inistry of 
Foreign A f f a i r s . June 25, 19 8 1.

27. "Cost to Civ i l  R i g h t s  of F i g h t i n g  T e r r o r i s m , "  by S t e p h e n  
C o o k , The G u a r d i a n , January 13, 1980.

28. F o r  c r i t i c i s m  of this Act No. 28 of 1967 see "The T e r r o r i s m  

A c t  o f  S o u t h  A f r i c a , "  Ê.ÜÜSi.iil £ f £Jlë.
Com mission of Jurists, No. 34, June 19l>8, p. 28, and Suzman, 
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c i t . , p. 31. A r t i c l e  20(2) of the I n t e r n a t i o n a l  C o v e n a n t  
on Civil and Political Rights provides that "Any advooacy of 
n a t i o n a l ,  racial or r e l i g i o u s  h a t r e d  that c o n s t i t u t e s  
incitement to discrimination, hostility or violence shall be 
prohibited by law." This provision of the Covenant might be 
c o n s i d e r e d  as c o n s t i t u t i n g  i n t e r n a t i o n a l  a p p r o v a l  of the 
r e l e v a n t  p o r t i o n s  of the S o u t h  A f r i c a n  and Sri L a n k a n  
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ETHNIC VIOLENCE IN SRI LANKA, 1981-1983

The outburst of ethnie violence in Sri Lanka at the end of July 1983, 

far the worst to have occurred since independence, did not come as a sur­

prise to those who have been following events in the eountry.

On June 11 Gamini Navaratne, a Singhalese joumalist wrote in the 

Saturday Review, an English language weekly published in Jaffna,

"After six years of United National Party rule, Sri Lanka is once 

again near the incendiary situation of 1958. Let's hope to God that 

no one, from any side, will provide that little spark that is neces- 

sary to set the eountry aflame. The politicians of ail parties, 

should be especially careful about their utterances in this grave 

situation".

Unfortunately the spark was provided on 23 July when 13 soldiers were 

killed in an ambush by members of the smali Tamil terrorist organisation, 

styling themselves as the Tigers. According to a report published in the 

London Times on 27 July, the soldiers were killed in reaction to the abduc­

tion and rape of three Tamil girls by a group of soldiers. In addition, 

about 3 days before the attack by the Tigers two suspected terrorists were 

shot by army soldiers at Meesalai Chavakacheri, 15 miles from Jaffna. As 

the govemment had suspended Tamil language newspapers at the begiming 

of July, and as this explanation was not published in the Singhalese 

language press, the public was not aware of these earlier incidents, and 

the killing of the soldiers became the signal for unleashing widespread 

racial violence.

Professor Virginia Leary's mission

In July and August 1981, Virginia Leary, Professor of International 

law at the State Univers!ty of New York at Buffalo, undertook a mission 

on behalf of the International Commission of Jurists to study the human 

rights aspects of the Terrorism Act and events related to its adoption and 

application. Her report, entitled "Ethnie Conflict and Violence in Sri 

Lanka", to which this is a supplément, was published by the ICJ. The con­

clusions of her report will be found on pages 72 to 76.
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Anong her recommendations were that

a primary concem of the gjvemnsnt, the ruling United National Party 

and the opposition Tamil United Liberation Front (TULF) should bc 

to ensure that no members of the government or of the two parties 

are responsible for stimulating racial intolérance or violence

by words or actions;

the atiÿ and police should be strictly controlled and used to ensure 

the safety of ail Sri Lankans; thorough investigations of the com­

munal violence against Tamils in August 1981 should be carried. out 

and individuels and groups found responsible should be prosecuted;

the Jaffna public library, destroyed by arson by the police in June 

1981 should be rebuilt;

the Terrorism Act, which violâtes accepted standards of criminal 

procédure and has proved to be counter-productive, should not be re- 

enacted on its expiration in 1982 and the government should rely on 

the usual methods of criminal procédure in combatting terrorism;

in order effectively to combat terrorism among Tamil youth3 they 

should be given equal access to éducation and employment on the basis 

of merit, violence by security forces against Tamils should be pre- 

vented, and sübstantial av.tonony should be provided to the Tamil 

population in the north of Sri Lanka;

the government should heed Tamil concern over the colonisation 

schemes bringing large numbers of Singhalese into Tamil areas, in 

view of the insecurity of Tamils due to communal violence in areas 

where they are a minority;

the government should continue and expand its policy of décentralisa­

tion, giving greater autonomy in areas where the Tamils constitute an 

oveiwhelming majority;

clear directives should be given to police and a m y  officers that 

assault and toiture of detainees is an unacceptable practice.

Unfortunately these recommendations were not followed, and the next 

two years saw an increasing escalation of ethnie violence and counterviolence 

and the introduction of further répressive législation by the government, 

used almost exclusively against Tamils.
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The Presidential élection and référendum to extend the life of the Parliaiænt

An anticipated Presidential élection and a référendum to extend the life 

of the Parliament took place at the end of 1982.

Mr. Junius R. Jayewardene^câne to power in 1977 with a sweeping victory 

that gave his party a sufficient majority (143 out of 166 seats) to vote amend- 

ments to the Constitution at will. Some anendnents affecting Article 3 of the 

Constitution enshrining the sovereignty of the people required approval in a 

référendum. Following the 1977 élection major ateendirents were approved to the 

Constitution, replacing the former system based on the British model by an 

executive presidency, the président's terra being fixed at 8 years.

On August 26, 1982 the Constitution was again amended to enable the 

Président to seek reelection before the end of his terni. Since the Supreme 

Court ruled that the amendaient did not infringe Article 3 of the Constitution, 

no référendum was held. Critics suggested that the Président was motivated 

to make this amendment and to seek reelection before the expiry of his ori­

ginal term by the waning popularity of his party.

In the Presidential élection held on October 20, 1982, Président 

Jayewardene received 52.9 percent of the total votes polled. His nearest 

rival Mr. Hector Kobbekaduwa of the Sri Lanka Freedom Party polled 39.1 per­

cent.

One main criticism of the Presidential élection was that Président 

Jayewardene held the élection after effectively silencing his rival leader 

and former Prime Minister Mrs Bandaranaike. This was done by Parliament int- 

posing civic disabilities on her for seven years, with the resuit she was 

banned from participating in élections or even campaigning on behalf of other 

candidates for that period, under pain of fine or imprisonment, and any suc- 

cessful candidate for whom she campaigned could be unseated. This was done 

following investigations by a Spécial Presidential Commission whose procé­

dures seriously violated basic principles of the rule of law (see ICJ Review 

Ho. 21, December 1978 at p. 11).
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Another relevant feature of the Presidential élection was the opposi­

tion by the Tamil minority. In the predominantly Tamil Jaffna district the 

voter t u m  out was only 46 percent as compared to the national average of 

81 percent. Président Jayewardene who headed the poils in 21 of the coun­

try 's 22 districts was third in Jaffna.

Président Jayewardene interpreted his re-election as an approval by 

the nation of his policies. Soon after this Presidential élection Président 

Jayewardene again used his Parliamentary majority to amend the Constitution, 

this tima to extend the life of the Parliament till 1989, and he called for 

a référendum to approve the amendment. In a press statement on 25 Noveiriber

1982, the Secretary-General of the ICJ, comœnted that the recent amendments 

and the proposed amendments savouæd more of political manoeuvring than of 

a desire to maintain the stability of the Constitution, and expressed the 

hope that in the coming référendum the electors would reflect carefully before 

allowing the undoubted popularity of the Président to undermine the tradition 

of constitutional rule.

The referendum, which took place on Deceniber 22, was conducted under 

emergency régulations imposed on the eve of the presidential élection on 

20 October. Of the 22 districts 15 voted in favour of extending the life 

of the Parliament and seven districts, including the districts with large 

Tamil populations,voted against. The voter t u m  out in "the Tamil dominated 

Jaffna district was particularly heavy with 95 percent of the 265,000 voters 

opposing the continued dominance by the United National Party led by Président 

Jayewardene,

In a statement made after the référendum one of the leaders of TULF,

Mr. Sivasithamparam said ^  "I appeal to the government to reverse its 

earlier décision and hold a général élection in due time and thereby respect 

the views of a substantial minority".

The Civil Rights Movement of Sri Lanka published a critique of the 

referendum questioning whether it was in fact 'free and fair'.

(1) Far Ea st em  Economie Review, January 6 , 1983
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Prévention of Terrorise: Act

So far from allowing the Prévention of Terrorism Act to expire in 1982, 

as recojimended by Professer Leary, it was made permanent in Iferch 1982, and a 

new Section 15A was added. This gives the î'ïinister of Defence (not the Minister 

of Justice) the power to order that any person remanded in custody under the 

Act m y  be kept "in the custody of any authorily, in such place and subject to 

such conditions as may be determined by him". This means that the suspect 

can be transferred, for example,from a civilian prison or police station to 

a railitary barracks or camp.

Expérience in many countries shows that when persons are removed from 

the custody of trained prison officers and handed over to military custody, 

abuses are liable to resuit. In Sri Lanka itself such abuses had been re- 

ported by Prof. Leary, including some which had been the subject of findings 

by the Court of Appeal.

The fact that the Prévention of Terrorism Act was made permanent, and 

that its use has been exclusively or almost exclusively directed against 

Tamils, indicates that the government irrtended to use the weapon of preventive 

détention permanently and not merely as a temporary measure in dealing with 

the minority problem.

The Colombo based multiracial Movement for Inter-racial Justice and 

Bqualily (MERJE) sent a délégation on 21-22 March 1982, consisting of its 

Président Rev. D. J. Karagaratnam, the National organiser Mr. Shelton Perera

and Mr. Wilfred Silva to \&vunia district to study the human rights abuses.
(2 )

In xts report submitted to the Président it said

"The Act (Prévention of Terrorism Act) is being used ostensibly to 

prevent terrorism and is being used with obvious selectivity against 

Tamils ... It is under cover of this Act that Tamil persons are talcen 

into détention by unknown persons for unknown reasons to unkncwn places, 

and there as we now taicw many of them are subjected to cruel, irihunan 

and degrading treatment and torture. Even so, the Act is not success- 

ful in eradicating the alleged terrorism. But if the Act has failed 

to prevent whatever it is meant to prevent it has not failed to create

(2) Reproduced in Saturday Review, June 26, 1982

95



the conditions for acts of organisée! state terrorisni1.

Even after publication of such a report the govemœent did not take 

any effective steps to prevent atrocities by the police and army personnel.

Disreepect for the rule of law

The gpvemment lack of respect for the rule of law can be illustrated 

by three cases in which a nantie of protection was thrown over officiais 

who had exceeded or abused their powers.

In the first case the Supreme Court passed strictures against Mr. P. 

Udagampola, a class X Superintendent of Police5 for preventing a Buddhist 

monk from distributing leaflets arguing against the référendum,, and said 

that he should pay compensation to the monk. Instead of taking any action 

against the officer, the Cabinet of Mr. Jayewardene decided to promote him 

and the condensation was paid by the government.

In September 1982 two army personnel who had been arrested and re- 

manded in connection with the shooting of a lame Tamil youth, Kandiah 

Navaratnam, were released by the magistrate on the instructions of the 

Attomey-General.

In another case in June 1983 a hench of three judges of the SupremB 

Court ruled that the arrest of a tirs Vivienne Goonewardene by the police 

officer in charge of Kollupitiyi ï»lice station was unlawful, and that the 

State should pay compensation of Rs. 2,500. Again the concemed officer was 

promoted. The reason given was that it would enable police officers to 

carry out their duties without fear of being punished.

In face of this attitude by the government it is not surprising that 

the police and army increasingly took the law into their hands, as will be 

seen when examining the activities of the police and army in the Tamil dis­

trict of Jaffna.

Indeed, after judgment was delivered in Mrs Vivienne Goonewardene's 

case, the résidences of the three judges who constitated the bench were
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attacked on June 11, by a rnob. Their attempts to obtain assistance from the 

police wer-e of no avail. An éditorial in The Island newspaper published in 

Colombo said ^

"There is proof that the demonstrators had been brought in buses. The 

authorities must: initiate an immediate inquiry to as certain who was 

responsible for this démonstration and why the police failed to 

respond ... If the judges of the Supreme Court cannot receive inné-- 

diate protection fron vulgar irobs what chance will the ordinary 

citizen stand".

Ëscalating terrorist violence and counterviolence

Many observers have conmented that the harassment and violence by -the

omr/ andpolice have contributed to growing support for the Tigers. Though

the actual number of Tigers is not krsewn, it appears to consists of a small
(k)

number, the estimâtes ronging from 25 to 1,200

The October 1982 presidential élection and the référendum led to an 

inerease in the activities of the ’Tigers1, which included an attack on 

police and army personnel. Cn the eve of the presidential élection a 

country wide emergency was inposed and ’Suthanthiram’, a Tamil newspaper, 

was suspended.

With the growing failure to prevent the terroriste* activities, the 

government started using the Terrorism Act more widely. For example, on 

November 11, 30 people were arrested. Ihese included 8 priests, 6 belonging 

to the Catholic chureh and two to the Anglican and. Methodist churches. A 

université lecturer and his wife vjere also arrested on the saire day. On 

riovember 17, two of the Catholic priests, Fr. Singarayer, Fr. Sinharasa and 

the university lecturer Mr. Nityanandam and his wife Mrs Nimala Nityanandam 

were charged under the Prévention of Terrorism Act. They were aecused of 

withholding information about terrorists and habouring them. (The other six

(3) The Island, 13 June 1983

0 0  Report of a mission to Sri Lanka, June 1983 by Tim Koore, M.P.,
Honorary îreasurer of the ICJ Australian Section
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Catholic priests were released).

Fr. Singarayer in a lctrter addressed to the Président of the Bishops 

Conferenœ of Sri Lanka stated that he was tortured and nnde to sign State-■ 

ments

In the predominantly Tamil districts protests were organised for the 

release of the priests and others. On 10 December a protest fast and a 

prayer meetingwere organised at St. Anthony's chuich at Vavunia. After the 

prayer meeting, the gathering was attacked by the army, who even entered 

the church to assault sonie of the people. This led to further protest in 

the f o m  of hartal (closing of shops and business establishments) in the 

town of Vavunia.

The beginning of 1983 saw a continuing escalation of the violence by 

both sides, the Tamil terrorists and the Sri Lankan army. In January a 

U.N.P. organiser was shot dead at Vavunia by the terrorists. In Fébruary 

a police Inspecter and a driver were shot dead. In March an army vehicle 

was anibushed and five soldiers were injured.

The counterviolence by the arm/ and police included an attack in March 

on a refugee settleiœnt helped by a voluntary organisation called the 

Qiandhiyam Society.

The Qiandhiyam Society, which was formed in 1976 as a social service 

organisation, had been involved in rehabilitating the refugees of the 1977 

and 1981 racial riots. These refugees had fled from the southem parts of 

Sri Lanka and had settled down in the existing Tamil villages in and around 

Trinconalee district. The Qiandhiyam organisation with the help of church 

agencies from West European countries had been helping these refugees to 

build houses, dig wells, and use better methods of cultivation, and was 

conducting health and éducation programmes.

One such village settlenent in Pannakulam in Trinconslee district was 

attacked on 14 March. Sixteen buts were b u m t  and the Ghandhiyam volunteers

(5) Quoted in Tim Moore's Report on Mission to Sri Lanka, June 1S83
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warvi intimidated. Thoufji the affectcd famUiss filed a ccnplaint, no action 

was tsken. In the beginning of April Dr, Rajasundaram3the Secretary and 

;Jr, S.A. David» the Président of the Chondhiyam Society were arrested. It was 

alleged that both were tortured and even after a court order access to their 

lawyers was delayed. Both were accused of helping U e  Tamil terroriste through 

the Ghandhiyam organisation. Dr. Kajasundaran was one of the persons killed 

in the Colombo prisons between 25 and 29 July 1983.

On 1 June 1983, a farm and a children's hoae in Kovilkulam village 

near Vavunia and run by the Ghandhiyam. Society was bumt. Mr. Tim Mbore, 

Honorary Treasurer of the Australien. Section of the ICJ, who was cible to visit 

the place in June 1983,says in his report thaî^'discussed the opérations of 

the movement with a wide range of people in Sri Lanka and came to the conclu­

sion that it is not involvcd in politics or with the Tigers, but is a 

genuine social service organisation. The Singhalese suspicions with respect 

to its resettlement activités appear to arise more from increases in Tamil 

populations in areas close to Singhalese settlements than from any legitimate 

grievances about its aetivities".

Events that took place in the rnontfe of May and June clearly indicate 

that the situation was deteriorating seriously.

On flay 18, polling took place for 37 municipal and urban Councils and 

18 Parliamentary Beats, It was report ed that between nominations and polling 

day, militant Tamil youths had launehed a violent campaign for the boycott 

of the poils. Two U.N.P. candidates and the party secretary of the Jaffna 

district were shot and killed. Acts of violence to disrupt the élections 

in the Jaffna district were maintained right up to élection day on 18 May, 

v;hen several polling stations were attacked with home made bonibs. The major 

confrontation came after the voting ended, when a gang of armed Tamil youth 

storraed a polling station two miles from Jaffna in a bid to seize the ballot 

boxes. An army corporal on guard duty was killed and four policemen and a 

soldier were wounded.

At 5 pm on the same evening, a State of emergency was declared. Later 

in the night, in what was clearly a retaliatory strike, soldiers b u m t  houses 

and vehicles and lootcd in the général vicinity of the polling booth in which

99



the incident had taken place. Several million rupees worth of damage was 

done before the soldiers were pulled back to their barracks.

Mr. Tim îfoore states in his report that on the sains nipjrt, while 

attempting to b u m  down the Jaffna coopérative stores, located opposite the 

Jaffna médical ho.spitals the soldiers had shot at some of the hospital per- 

sonnel who were watching from the hospital. A  non-médical junior member of 

the staff was injured.

A  report püblished on the incident in the Far Eastem Econorrdc Review 

of 2 June 1983 quoted a senior police officer as saying, "what happened in 

Jaffna after the shooting is exactly what the terrorists want; they want 

the people to be resentful and embittered with the arrny:'.

The a m y  continued to pénalisé the Tamil community at random for the 

actions of the militant Tamil youth. For example on 1 June, two manbers of 

the airforce were killed by the Tamil youth while they were naking routine 

purchases in the local market in the town of Vavunia. One of the shops was 

alleged to have been used by the Tamil youth to attack the two airmen.

In retaliatLon, soldiers set fire to the shop and the adjacent shops. Mr.

Tim Moore, who inspected the site, says that the damage "extended to some

16 or 17 srrell shops and destroyed the maans of livelihood and a considérable 

portion of the assets of the traders involved".

The innocent Tamils affected on both occasions had no possibility of 

claiming compensation for the losses incurred by the illégal acts of the 

soldiers. Such disciplinary action as was taken against the soldiers in­

vol ved in the May 18 incident was withdrmwn by the government when 40 soldiers 

of the same regiment deserted in protest.

The situation was aptly summarised by a correspondent of the Far 

Eastem Economie Review of June 23, 1983, reporting from Jaffna on the May 18 

incident. He said, "At présent the northem and eastem provinces are ex- 

periencinç^a vicious circle of violence: terrorism followed by reprisais by 

the anryAother security agencies, which have led to a drastic détérioration 

of law and order".
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Secret burial of bcdies

In the midst of this increasing violence by the arrrf/ and police a 

Public Security Ordimrice was promulgated authorising the police5 with the 

approval of the Secretary to the Ilinister of Defence, to bury dead bodies 

in secret without any inquest or post irortem examination.

Government spokesman-gjught to justify this measure by stating that 

:;the mo m i e  of service and police personnel is low because under normal 

circumstances if they shoot down a terrorist they have to face an inquest, 

romands and other constraints", and3 on another occasion; that 11-the govem- 

ment wishes to ensure that servicemen and policemen doing their duty under 

difficult circumstances are in no way harassed by the law".

This extraordinaiy ordinance applies to the burying of any dead body3 

including persons who have died in custody. Mr. Tim Moore, after examning 

the records in Jaffna in June 1983s stated that at least 23 rrembers of the 

Tamil conaunity have died since July 1979 in a m y  or police custody. In 

addition four persons are reported to have disappeared after arrest.

On 10 April 1983 a young fariner from Trincomlee, K. Navaratnarajah, 

died in custody after having been held without charge for two weeks. Ttoenty 

five external wounds and 10 internai injuries were found on his body during 

the post mortcm examination. At the end of an inquiry a verdict of homicide 

was given by a Jaffna magistrale. No action has been taken by the govem- 

ment against those responsible.

The rising tension

Tension between the Tamils and Singjialese spread to other parts of 

the country. Tamil students were attacked in the universities, and passen- 

gers in trains to and from Jaffna were attacked.

The effect of this indiscriminate counterviolence was well summarised 

in the article already referred to in the For Eastern Economie Review of 

23 June 1983:
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"The Tamil underground secessionist raovement seeras to have acquired 

more popular sympathy than it had a few rronths ago ~ but it is still 

too early to predict its chances of success in its quest for Eelam, 

the name for the soug]xt--for sovereign state that the; seoessionists 

want carved out of Sri Lanka. However5 what cannot be ignored is the 

current total aliénation of the Tamil région fron Colombo, plus on 

unusually high degree of antipathy between the Tamils and the majority 

Singjialese comnunities of Sri Lanka" .

The govemment's reaction to this situation was to intensify the 

repression. In an interview with Ian Ward, published in the London Daily 

Telegraph on 11 July 1983, Président Jayewardene said:

"I have tried to be effective for sone tine but cannot. I oli not

worried about the opinion of the Jaffna people new1'. He said at onc 

time his party had been anxious to apply policies in the northern 

région in such a way as to attraet popular support there. "New we 

cannot think of them. Not about their lives or of their opinion about 

us. Nothing will happen in our favour until the terrorists axe wiped 

out. Just that. You cannot cure an appendix patient until you rénové 

the appendix".

The sense of frustraticn of Président Jayewardene is understandable, 

but his remedy is of doubtful validity. A  doctor cannot reinove a seat of

infection without knowing where it is looated. Expérience in many countries

shows that terrorist organisations cannot be run to earth where they

have popular sympathy, and a général indiscriminate repression of the public

will ony serve to increase such sympathy.

Events between 24 July and 2 August

The violence that rocked Sri Lanka between 24 July and 2 August sur- 

passed ail earlier incidents.

As has already been stated, this outburst of communal violence is 

attrobuted to a reaction to the killing by the Tigers of 13 soldiers on 

23 July. The opposition leader, Mr. Amirthalin^nfi has stated that 51 people
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had been killed in the Jaffna peninsula by troops in previously unreported 

incidents (Guardian, 8/7/1983). The period over which these killings are 

alleged to have occurred is not stated.

On 7 Augijst Président Jayewardene disclosed that the arroy^îiM^gahe on 

the rampage in response to the killing of the 13 soldiers and had killed 

20 civilians. He said this information had been withheld from him by the 

arrry until 7 August. This présents a terrifying picture of array discipline.

in Trincomalee
On 25 July a group of 130 naval personnel^similarly went on a ram­

page burning 175 Tamil houses, killing one Tamil and wounding 10 others 

before they were able to be rounded up and returned to their barracks.

Press reports published on 27 July descrüed the killing of 35 

prisoners during a fight in Colombo's Ifelikada jail. The London Times 

called it the ’worst incident so far in the violence sweeping the country’.

On 29 July it was reported that 17 more Tamil prisoners had been 

killed in the same prison. This included Dr. Rajasundaram, Secretary of the 

Qriondhiyaia Society.

Ail the 52 prisoners killed in Vfelikada prison were axrested under 

the Prévention of Terrorism Act. It is not clear how it was possible for 

the killings to take place without the connivance of prison officiais, and 

how the assassinations could have been repeated after an interval of two 

days, since Ufelikada prison is a high security prison and the Tamil prisoners 

were kept in separate cells.

On and after 29 July there were widespread reports of the destruction 

by burning in Colombo of Tamil-owned businesses, shops and factories, the 

seizure of Tamils from their houes, and the looting and burning of their 

homas. This violence then spread to other centres of population.

Nearly one-half of the 141,000 Tamils living in the Colombo area 

may have been left homeless. According to government sources 350 peoole 

died in nine days rioting, and many fear the toll to have been much
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heavier. More than 100,000 people sought refuge in 27 tenporary cairps 

set up across the country. Berne of tne reîügees were shipped to the 

Jaffha peninsula.

Reports from Colombo indicate that the attacks on Tamil business men 

and others were highly organised. Thosc making them went direct to the 

homes of the persons concerned and set them on fire.

The “iooting of tneir noTnes and shops took place

subsequently and was cotrpared by one joumalist to the .arrivai of vultures

to take pickings from the pnay.

The suspicion is strong that tiiis organised attack on the Tamil popu­

lation was planned and controlled by extremis t elenents in the gpverraient 

UNP party, and that the killing of the 13 soldiers by the Tigers served as 

the occasion for putting the plan into opération. Some reports go so far as 

to allégé that a member of the Cabinet was actively involved in planning 

these attacks.

Saine of the factories b u m t  down bore English naœs from pre- 

independence days, and the ordinary public would not know that the najority 

shareholding had been acquired by Tamils.

Président Jayewardene's reaction

For three days of the violence there was no word from Président 

Jayewardene. On 29 July he ma.de a 4-J minute speech in which he announced 

that any organisation supporting the division of Sri Lanka would be proscribed, 

and that any person subscribing to such a policy would not be allowed to take 

a seat in Parliament, would losethe right to vote and other civil rights, 

could not hold office, could not practice a profession and could not join 

any movement or organisation.

Further the Président said that the Singhalese will never agree to 

the division of a country which has been a United nation for 2,500 years.

On the separatist movement he said "this movement for séparation was non 

violent, but since later in 1976 it became violent. Violence increosed and 

innocent people were murdered. It has grown to such large proportions that 

not a few but hundreds had been killed during this movenant".
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Surprisingly there was no condemnation of the violence against the Tamils. 

Rather the Président seems to have sought to placate the irejority Sinhalese 

and by implication to justify the racial atrocities.

Further the statement that the country had been united for 2,500 years 

flies in the face of history. There vsas for some centuries an independent 

Taiail îdngdom and the chronicles report frequent wars between Singhalese and 

Tarnil kings. Separate Singhalese and Tamil conmunities existed on the island 

from the precolonial era until the administrative unification of the island 

by the British in 1833,

On 3 August Parliament approved an amendment to the Constitution 

providing for the banning of any political party advocating secession of any 

part of the country. This is clearly aimed at the nain opposition party, 

the TULF, which at the time of its formation did pass a résolution advocating 

secession. However, as will be shown in the following section, the subsé­

quent history of the party shows that its leaders have repeatedly shown 

readiness to compromise, have rever advocated or had recourse to any un~ 

constitutional action, and have clearly denounced and dissociated the party 

from the terrorist Tigers organisation.

The government also announced the banning of tbree left-wing parties 

for their alleged invol verient in the conmunal violence. The three banned 

parties were the Janata Virnukti Peranuna or Peoples Liberation Front, the 

Sava Sans Samaj Party or New Equal Society Party and the Contrunist Party of 

Sri Lanka.

Président Jayewardene has also sought to suggest that the communal 

violence was fomented by a foreign power, apparently meaning the USSR. 

Government représentatives have referred to Tamil guerrillas being 

harboured in the South India State of Tamil Nadu. At the time of writing 

no evidence has been published connecting the banned parties or any 

foreign country with the communal violence.



Tamil United Liberation Front and Separatism

On May 17, 1976, the Fédéral Party and other Tamil organisations united 

to form the Tamil United Liberation Front (TULF). A  resolution adopted by 

the TULF at their first national conférence in 1976 stated, "The Convention 

résolves that the restoration and reconstitution of the Free, Sovereign, 

Secular, Socialist State of Tamil Eelam based on the right of self-determina- 

tion inherent to every nation has become inévitable in order to safeguard 

the very existence of the Tamil nation in this country".

In May 1976, Mr. Amirthalingiiii, Joint Secretary-General of the Front, 

was arrested on a charge of inciting to defy the Constitution. In September 

in the same year, a spécial court of three High Court judges discharged him 

on the grounds that the emergency régulations under which he was eharged 

were constitutionally invalid. The Suprême Court reversed the ruling and 

ordered the Spécial Court to proceed with the trial, but the case was with™ 

drawn by the then gpverraient led by Mrs Bandaranaike. So no judicial déci­

sion was made whether the party was defying the Constitution, and numerous 

subséquent episodes indicated that, notwithstanding the 1976 resolution, 

leaders of the party were willing to compromise on the issue of séparation.

In February 1977, tirs Bandaranaike had discussions with 21 Tamil 

msmbers of Parliament belonging to the TULF .and other Tamil parties in which 

the Tamil représentatives agreed that they would not naise the demand for a 

separate Tamil state if an intérim settlement could be worked out.

After the général élection in which Mr. Jayewardene came to power, 

the TULF became the nain opposition part,' in the Parliament. In May 1979 

the Parliament approved a Bill barming the ' Liberation Tigers ' and enpowerông 

the Président to proscrihe any organisation wlüh advocatoi the use of violence 

or ' was eng^iged in any unlawful activity. The TULF and the Sri Lanka Freedom 

Party (SLFP) opposed the Bill on the ground that it could be used for suppres- 

sing ail political opposition. In reply the Prime Minister, Mr. Premadasa, 

gave assurances that the net; law would not be used against demoemtic and 

law abiding organisations and that the government did not suspect the TULF 

of being behind the 'Liberation Tigers’.
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In the same year- the government appointed a Comission to report on 

dévolution and décentralisation of the administration and the création of 

elected district councils in on effort to seek a solution to the problems 

of the Tamil minority. The TULF participated in the Commission and when the 

Bill for setting up District Development Councils was passed on August 21., 

1980, the TULF members voted with the govemirent.

In 1981, the TULF participated in the élections to the new district 

councils and gained control of six predoiïinantly Tamil districts. The 

Liberation Tigers had opposed the TULF's participation in the élections.

In August 1981, Président Jayewardene and Mr. Amirthalingam, leader 

of TULF, agreed to set up a high level joint committee to discuss means of 

reducing connunal tensions. Reporting on the progress of the discussions 

to his party's Parliamentary members, the Président said that the TULF 

leaders had agreed to cooperate with the government in wiping out terrorism. 

lie also said that he believed that there was no link between the TULF and 

the so-called separatist type of movement, and he w a m e d  party members not 

to be misled by what he described as certain elements intent on disturbing 

the peace. Mr. Amirthalingim said at a meeting of the Joint Committee on 

December 9 that the TULF had nothing to do with certain elements reportedly 

preparing a unilatéral déclaration of Tamil Eelam.

Ail this indicates that

both the rrembers of the TULF and the govemment considered the Tigers 

to be entirely différent from the TULF party,

though tiie TULF had passed a resolution supporting séparation, it had 

continued to participate in the political life of the country;

active participation in the Parliament and in élections shcw that the 

TULF party was not advocating or supporting extra-constitutional 

methods to solve its grievances.

The threatened banning of the TULF and the disqualification of its 

members of Parliament unless they openly rencunce any claim to separatism 

places the TULF leaders in an inpossible situation politically. In the 

present clinate of opinion it would be impossible for them to retain the
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confidence of the Tarail population if they made such a déclaration. The 

likely resuit will be to leave the Tamils without any représentation in the 

Parliament and, in fact, to disenfranehise the Tamil people.

De facto partition

Paradoxically, the gpvemnent's action in threatening to ban the TULF 

and in sending Tamil refugees to the north is a significant step towards a 

de facto partition of the country. The implications are very grave for the 

future.

The increase in population in the north due to the influx of the 
the

refugees fromAsouth will increase the pressure on resources, including land, 

water, and food, and employment opportunities. In such a situation it appears 

that the Tamils will be left without any représentatives or any party to 

negotiate their demands.

Conclusions

The communal violence of July 1983, compounded by government ineffec- 

tiveness and illégal counterviolence by the arroed forces, has resulted in 

the death of hundreds of Tamils, rendered thousands homeless, caused a major 

refugee moveirent to the north of the island ar,d devastated the econony of 

the country.

It is inperative that the government, which is committed to a united 

country, should now take urgent steps to heal the national fabric

by affording equal protection and security to ail residents regardless 

of race. In particular, since innocent Tamils unconnected with violence 

or terrorism have been the prime victims, incediate ireosures should 

be taken to ensure the safety of Tamils in refugee canps, en route to 

Jaffna or elsewhere in the island, and to convince then that they will 

be adequately protected;

by facilitating hunenitarian assistance to the uprooted and displaced 

Tamils;
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by ostablishing firm control over elements in the arraed forces and 

elsewhere which are fcund to have contributed to the recent violence. 

The killing of and other attacks on innocent Tamils by the a m e d  forces 

in retaliation for terrorist actions nust ceasfc;

by establishing a dialogue with légitimité. représentatives of the 

Tamil population with a view to résolution of outstanding grievances. 

National unity can clearly be maintained only with the effective 

political participation of the Tandis who represent 20% of the popu­

lation;

by demonstrating its commitment to the Rule of Law through repeal of 

the Prévention of Terrorism Act which violâtes Sri Lanka!s interna­

tional obligations under the International Covenant on Civil and 

Political Rights to which it is a party;

by the establishment of an independent judicial inquixy to investigate 

the causes of the recent violences the events occunring during the 

violence3 and to assess responsibility for the resulting loss of life 

and dévastation. The killing of detainees in Vfelikada prison should 

be the sübject of a spécial investigation. Those responsible for 

arson and killing should be prcsecuted regardless of any official 

position.

It is clear that animosity between the Singhalese and Tamil coniïiunities 

nas now reached a level which makes the rôle of the government exceptionally 

difficult. The actions of the govenuiant during the recent violence appear 

to have been responsive to pressures from the a m e d  forces and the cajority 

Singhalese community. Yet, the expressed desire of the government to main- 

tain a united eountry can only be acconplished if the gpvemment represents 

the entire population and affords equal protection to ail, not only to the 

Singhalese majority.

Geneva, August 1983
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