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Preface

The International Commission of Jurists (ICJ) has been promoting a
series of seminars in Asia, Africa and Latin America on the provision of legal
services in rural areas, where the great majority of the population live. These
seminars have been inspired by a number of Asian organisations which have
found a solution to this problem in the training and deployment of 'para-
legals', who will work at village level to inform people about their rights, to
help them to claim and secure those rights and, where necessary, to put them
in touch with lawyers in the towns who will take up their cases at a higher
level, and as a last resort take proceedings in the courts.

In 1987 the ICJ, in cooperation with the Indonesian Legal Aid Foun-
dation (LBH), held in Jakarta, Indonesia, a seminar on this subject which was
different from the others in the series. Rather than seeking to edlcate and
stimulate lawyers about this programme, the Jakarta seminar brought to-
gether representatives of groups in South-East Asia which had been un-
dertaking this work for many years. The purpose of the seminar was:

- to examine and compare the working of existing organisations in the
region engaged in educating the rural poor about their rights and mak-
ing legal services available to them;

- to identify the obstacles encountered in this work;

- to discuss how to overcome these obstacles;

= to make their work more effective through sharing of experiences, and

= toevolve ways and means to stimulate new groups.

Participants who carne from Indonesia, Malaysia, Philippines, Sin-
gapore and Thailand included practising lawyers, law teachers and students



and representativos of grassroots development organisations. There were
also observers from organisations in India, ESCAP, the Christian Conference
of Asia, the Asian Human Rights Commission and the Asian Cultural Forum
on Development.

The conclusions of this seminar and the working papers prepared for
it, give an unparalleled insight into the difficulties in carrying out this work.
We believe they will be of great assistance to other groups in all regions who
are trying to make a contribution to the assistance which lawyers can give to
disadvantaged people in rural areas who, in their ignorance and lack of or-
ganisation, are being cheated, oppressed and denied their basic human
rights.

A similar seminar with the same objectives was organised in December
1987 (27-31) for the representatives of legal services groups in South Asia.

The Seminar was organised jointly with the Rajpipla Social Service So-
ciety and was held in Kevadia Colony in Gujarat, India. It is situated cidse to
the Narmada River dam site and also to the headquarters of the Rajpipla
Social Service Society. This venue was chosen so as to provide the partici-
pants with a first hand exposure to the legal aid programmes carried out by
the Rajpipla Social Service Society, in particular the Society's legal aid pro-
gramme for the tribals living in the area.

The participants who carne from Bangladesh, India, Nepal, Pakistan
and Sri-Lanka included lawyers working with disadvantaged groups, law
teachers, students and representatives of grassroots organisations. In addi-
tion tothe South-Asian participants, there were also observers from the Phil-
ippines and Thailand as well as from the UN Economic and Social Council
for Asia and the Pacific (ESCAP), the Ford Foundation and the Asian Re-
gional Exchange for New Alternatives (ARENA).

The conclusions, recommendations and the working papers prepared
for these two seminars, give an unparalleled insight into the difficulties in
carrying out this work. We believe they will be of great assistance to other
groups in all regions who are trying to make a contribution to the assistance
which lawyers can give to disadvantaged people in the rural areas, who, in
their ignorance and lack of organisation, are being cheated, oppressed and
denied their basic human rights.

The International Commission of Jurists and the co-sponsors of these
seminars wish to express their gratitude to the following organisations
whose generous financial contributions made possible the holding of these
seminars.

The South-East Asian Seminar was organised with the support of: Asia
Foundation, EKD (Diakonisches Werk) Germany, Ford Foundation, Fried-



rich Naumann Stiftung, Inter-Church Committee for Development Projects
(ICCO) and the Netherlands Organisation for International Development
Cooperation (NOVIB).

The South-Asian Seminar was organised with the support of: Catholic
Organisation for Joint Financing of Development Programmes (CEBEMO)
Netherlands, Ford Foundation, MISEREOR Germany, and the Swedish In-
ternational Development Authority (SIDA).

Niall MacDermot
Secretary-General
International Commission of Jurists

June, 1988
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Conclusions and Recommendations

Introduction

The purpose of the seminar was to:

- examine and compare the work of existing legal resource groups in the
region,
identify the obstacles faced by the poor and the disadvantaged and by the
legal resource groups that work with them,

- make their work more effective through sharing of experiences, and

- evolve ways and means to stimulate new groups.

Legal resource groups (LRGs) are those which seek to "enable people,
themselves, working collectively, to understand law and use it effectively to
perceive, articulate and advance or protect their interests".

The participants identified the following methods as those commonly
used by the LRGs in the regién. Not all the methods are equally popular or
effective in all the countries, but they have been used in various combinations
depending upon the circumstances. Tl»e methods used are:

Promoting legal literacy, including translations and publications in
layman's language,
Group counselling,
- Individual counselling,
Networking and advice support tocommunities and their organisations,
- Promoting law reforms and making changes in the law,
- Training para-legals,
Monitoring implementation of legislation,
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Litigation (ranging from individual to class actions), and
Conciliation and/or mediation.

Most LRGs started off with only lawyers as members and working from
one central office. However, there is now a trend towards including other
disciplines and members of community organisations, and to providing legal
services directly at the regional and village levels.

In keeping with this the participants at the seminar included repre-
sentatives of grassroots development organisations and environmental
groups, as well as members of regional international organisations.

Based on the experiences of the LRGs and other groups the seminar
identified the obstacles faced by the poor and the disadvantaged as well as by
those groups thatwork with the poor and made recommendations to deal with
these obstacles.

Obstacles identified from the viewpoint
of the disadvantaged groups:

Cultural: arising in paternalistic, traditional power structures (e.g.
people do not question leaders);
Unresponsive judicial and legal systems;

Restrictions imposed by the authorities on freedom of association and
assembly;

Ignorance of the law and the technical and complex nature of the law;
- Low literacy and ethnic and language diversity;
Lack of access to courts and non-recognition of community institutions
in settling disputes;
- Provisions of legal services which are based on western models and
concéntrate on private disputes.

Obstacles identified from the viewpoint
of particular disadvantaged groups i.e.

Women

- Women lawyers and other women's support groups who help disad-
vantaged women (e.g. battered wives) are themselves subject to physical

14



attacks and abuse without protection from the pdlice and other local
authorities;

Lack of access to the judicial system and support services;
Discriminatory laws;

Lack of women personnel/lawyers to provide services;

Cultural inhibitions and acceptance by women of their subordinate
position;

Government inaction in relation to the subordinaron of women;
Status degradation due to economic impoverishment and lack of recog-
nition or credit given to the participation of women;

Sexual harassment.

Tribal Groups

Land problems arising from settlement policies; eviction due to mod-
emisation;

Replacement of tribal law by State law;

Cultural domination, e.g. failure to provide primary education in their
tribal languages;

Lack of knowledge and appreciation of the problems of the tribal groups
by policy makers and administrators;

Very few legal Service groups operating in tribal areas;

Tribal members are trapped in traditional, patemalistic structures;
Lack of tribal participation in government, leading to the implemen-
tation of top-down policies;

Resettlement policies incompatible with the cultural and socio-economic
needs of tribal communities.

Informal Sector
(e.g. hawkers, seasom| and temporary workers, illegal immigmnts)

Problems are difficult to generalise because of their lack of identity and

unorganised nature.

No legal status;
Failure to recognise the contribution of these sectors.
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Environmental issues and the disadvantaged

Environmental issues are regarded as separate from the survival prob-
lems of rural poor;

Environmental issues are not given serious attention by the authorities at
the level of policy-making implementation and coordination;

Some environmental groups are hesitant to use existing legal structures
to promote their objectives;

The existing administrative system does not provide adequate solutions
to environmental problems;

Lawyers seldom understand the technicalities and substance of envi-
ronmental issues that affect the poor and the disadvantaged.

Obstacles identified from the viewpoint
of the legal Service groups
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Lack of personnel or volunteers, resources and logistics;

Difficulty in getting lawyers to offer their services for legal aid;

The limitations of the existing legal system;

Inappropriate rules in legal professions;

Codes of ethics that prevent lawyers from taking up the problems of the
rural poor and the disadvantaged;

Lack of an independent judiciary;

Governmental interference, attitudes and Controls which limit the effec-
tiveness of groups;

Corruption of those who administer the law;

Harassment of groups by local officials, pélice and vested interests and
inadequate protection against such harassment;

Ideological differences between groups, lack of cooperation and sharing
of experiences and available resources between them;

Ethnic divisions lead communities of a particular ethnic composition to
mistrust legal resource groups of a different ethnic background;

Lack of access to the press and mass media, which are often controlled by
the state or in some cases by the military; private radio stations where
they exist are expensive;

Lack of awareness and interest by umversities to help the disadvantaged
or the grassroots organisations.



Recommendations
Education programmes for the rural poor and the disadvantaged

Education programmes should be conducted so as to make people aware
of their rights. This can be done through:

dialogue on their problemsand the legal implications, thus making them
articulate their problems and rights,
legal literacy and outreach programmes,

- information drives through dramas and mock triais by law students to
depict a court case and make the disadvantaged understand the proce-
dures,

- mobile exhibitions with slides, pamphlets and posters,
translations and publications of laws in local and simple language and
production of guide books on basic rights in local languages.

Training of para-legals

Different groups should be identified and trained as para-legals. These
groups would include community workers, religious workers, law students
and community leaders. There can be different levels of general legal training
suited to the needs of the different groups of para-legals. This can be combined
with in-house and on-the-job training for field workers. Training on specific
legal subjects should be given to cater for problems that may be peculiar to
particular communities.

Thetendency of para-legals to retum to lawyers for frequent consultation
should be avoided by making them more self-confident. They can acquire
confidence through successful experiences and sharing of experience with
other groups at the local, national and regional level. Initially, there may be a
need for lawyers to maintain a physical presence at places of crisis but this can
be gradually reduced as para-legals gain confidence. Thereafter lawyers can
support the para-legals through further training and advice.

The judiciary

It is a precondition that the judiciary and the legal profession must be
independent. Any pressures upon the judiciary should be opposed by all
groups;
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The judicial process should be made more accessible to the poor and
disadvantaged and courtsencouraged to take up cases themselves or me-
diate in some cases;
Conventional reforms such as eliminating corruption and speeding up
court proceedings should be introduced;

- Tribunals should be established in rural areas;
The granting of a certain judicial competence to community institutions
should be encouraged and the role of such institutions enhanced;
The decisions of judges should be critically examined on legal grounds,
being careful to avoid contempt of court;
Judges should be "reoriented” by, interalia, inviting them to actas formal
or informal advisers to legal aid and legal resource organisations and/or
to participate in human rights meetings.

The legal profession

Bar Councils and Bar Associations should be encouraged to commit
themselves officially in conducting legal aid programmes;

- Lawyers who are interested in human rights should be encouraged to
undertake this work full-time, or to cooperate on a part-time basis with
organisations that work for the poor and the disadvantaged;

Lawyers working with the poor should maintain contactwith traditional
legal aid programmes so as to encourage them to change their approach;

- Lawyers should contest restrictions imposed by professional codes of
ethics;

- Lawyers should also choose cases which highlight common problems of
the poor;

- Young lawyers should be motivated to join legal aid programmes, and
the benefits to them should be explained, such as gaining practical
experience, opportunities to visit places and meet with other NGOs, to
establish relationships and work with sénior lawyers, and to acquire a
sense of identity in the fight against injustice.

Role of universities

Most legal resource groups in the regiéon recruit their members from
university students and lecturers. However, the majority of university mem-
bers are not familiar with the hard facts of the daily human rights struggle of
grassroots organisations.
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The universities, and in particular the faculties of law ar.d social sciences,

can be helped to play a greater role by:

grassroots organisations adopting a multi-disciplinary approach to the
problems of the disadvantaged and inviting students and academics to
participate in their programmes;

persuading lecturers and students to become involved in human rights
activities by providing them with first-hand experience through in-
temships with grassroots organisations;

encouraging law and social science faculties to include human rights or
related subjects in their curriculum;

encouraging law schools to introduce subjects such as 'law and poverty",
'law and society";
enhancing the activities of existing legal aid bureaus in law faculties;
building cooperation between LRGs and universities by introducing
LRG members as co-lecturers and inviting university members to be
active in LRGs;

persuading law schools who do not already do so to send law students
to rural areas under legal dissemination out-reach programmes. These
programmes can, for example, be held two to three times a year with
students staying in a rural area for 12 or 15 days in one project as is done
in Thailand;

encouraging law schools to cooperate with fair-minded prosecutors to
investigate situ. ons in rural areas that have led to criminal law com-
plaints;

involving law facultiesinpreparing and publishing simple statements of
the relevant law which can be used in legal outreach programmes.

Role of LRGs and other non-governmental organisations

LRGs and other development organisations should:

recruitnon-lawyerswith special emphasison bridge building with other
social action groups;

identify locally based groups working for self-reliant development and
urge them to form a network among themselves at local, national and
regional levels through workshops, seminars and exchange pro-
grammes;
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- assist the disadvantaged to organise themselves and work to overcome
restrictions on freedom of association and assembly;

- identify the problems and needs of the rural poor and the grassroots
groups and provide them with services they need such as legal aid and
advice, information on legislation, and assistance in negotiations with
officials;

- organise fact-finding missions in the rural areas and report in the media
or pursue individual cases in court;

- whenever necessary take formal stands on issues that affect the poor and
the disadvantaged;
use the mass media to highlight the problems of the disadvantaged,
through press conferences and, where possible, through radio pro-
grammes. In some of these, as in the Philippines, listeners can cali up the
host of the programme to promote discussion;

- organise public meetings to highlight the issues concerned with the poor
and the disadvantaged. In the Philippines, one organisation holds
weekly meetings which are open to all members of the organisation and
the proceedings are covered by the media;

- take up cases that illustrate clear cut violations of laws and use them for
applying public pressure on the authorities to prevent future violations;
setuptraining and orientation programmes for high school and graddate
students, lawyers, joumalists and other professionals;
ensure greater coordinationbetween existing organisations so as to share
the resources available; this can be done by creating formal committees
or through informal networking. Such coordination and pooling of
resources would also avoid duplication of similar activities;
seek the help of regional and national organisations to break the isolation
of grassroots organisations by organising exchange and intemship pro-
grammes among groups within each country as well as internationally in
the Asian regién.

Research and documentaron

A legal resource or documentation centre can be set up to monitor unjust
laws and compile case histories on the use of such laws.

An ASEAN human rights jurisprudence can be collected to develop the
rights of the rural poor and other disadvantaged groups.

LRGsand other organisations should press for necessary law reform and
prepare draft model laws.
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Research should be undertaken on environmental and development
policies so as to monitor theirimpact on the survival problems of the poor and
the disadvantaged.

Regional and intemational organisations should help local groups to
conduct research on the effectiveness of legal services programmes and dis-
seminate the finding to other groups.
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Statement

D.J. Ravindran

In 1981, the International Commission of Jurists organised the seminar
on "Rural Development and Human Rights in South-East Asia". The Pe-
nang seminar, as it carne to be known, discussed the subject of legal aid and
legal services, and concluded that

"Traditional legal aid schemes for the representation in conflict of indi-
vidual litigants are not in themselves sufficient to meet the needs of the poor
for legal assistance. Disadvantaged sectors of society can and should be as-
sisted to secure their rights by legal assistance in the form of:

information and education about their collective and individual rights

and available legal remedies;

= the defence of such rights in class actions as well as individual cases;

= explanations as to the purpose and nature of legislation affecting them
and what it requires them to do or not to do;

e assistance in formulating and submitting their demands to the au-
thorities;

< negotiations with the authorities on their behalf;

= assistance in forming organisations to secure and defend their rights.”

The Penang seminar, in addition, emphasised the need for training

para-legals and creating a new breed of lawyers who see the true purpose of
the legal profession as the establishment of justice in human relations.
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In the last five years since the Penang seminar took place these con-
clusions have come to be accepted widely and legal resources groups in the
region have contributed further to these ideas by their own experiences.
Many groups have emerged in the regién who are actively engaged in im-
plementing legal resources programmes to the rural poor and other disad-
vantaged groups.

Henee the idea of this seminar is to facilitate a process of stock-taking
by groups who are conducting legal resources programmes. We are grateful
to LBH (Indonesian Legal Aid Foundation) for agreeing to cosponsor the
seminar and help organise it in Jakarta.

In the last five years the region has witnessed many new develop-
ments. At one level the concept of "people's power" has been legitimatised,
giving rise to hopes about people taking power to delegitimatise au-
thoritarian govemments.

At another level legal aid and legal resources groups have expanded
their area of concern and are using law, for example, to prevent nuclear
waste dumping and to protect the rights of people who are displaced by offi-
cial development programmes.

Another positive development in the last five years has been the grow-
ing number of regional networking organisations each of them, in their own
way, providing support and services to the grassroots organisations.

However, there are obstacles in the path of these positive develop-
ments in the form of different restrictions that continué to exist in various
countries preventing the rural poor and other disadvantaged groups from
exercising their rights.

The idea of this seminar is to look into both the positive and negative
developments that have taken place in the region in the last five years. In
view of this, we suggest that the seminar looks into the actual experiences of
groups in the region, and avoids lengthy discussions on the basic ideas on
legal resources to the poor that were concluded in the Penang seminar and
that have already been accepted by groups in the region.

We envisaged the seminar dividing into two committees: Committee |
discussing the problems encountered by legal resources groups and evolv-
ing new strategies to deal with these problems; Committee Il discussing the
training of para-legals and ways and means to stimulate new groups in the
regién. In addition to the two basic working papers there are other short
papers by different participants detailing the experiences of different
groups, and the ICLD (International Center for Law in Development) publi-
caron on "International Content of Rural Poverty in the Third World."

I would like to conclude my introduction to this seminar by quoting
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from U. Baxi's article in this publication.

"Unless the liberational potential of the law is enhanced as a part of the
struggle for emaneipation of the poor, the repressive reality will continué to
haunt them with all its diabdlica! forcé. Herein lies the challenge of law to
social action."

I would like to sitUate the challenge before this seminar as that of mak-
ing an honest assessment of our own role and contribution in strengthening
the existing strategies to enhance the liberational potential of law for the em-
powerment of the poor.

D.J. Ravindran
January 11,1987
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Statement

bV
T. Mulya Lubis, Chairman

Indonesian Legal Aid Foundation

First of all, permit me to welcome all of you to the Seminar on "Legal
Services for the Rural Poor and other Disadvantaged Groups" which is jointly
coordinated by ICJ and LBH.

It is a great honour for LBH to be able to be your host and a happy oc-
casion to greet you here. Through this seminar, we shall be able to learn many
new things from you participants and this, of course, will strengthen our
conviction to continué our step forward in developing the legal aid movement
in Indonesia.

Why do | say that this seminar will strengthen our conviction to continué
our step forward in developing the legal aid movement in Indonesia? This is
because our task in providing legal services is not an easy one. It forces us to
become involved with target groups, in our case, the poor, and we are often
faced with obstacles and challenges, be it from the law, economy, politics, or
culture. There is, it seems, a distance which separates the people from the legal
aid movement.

The legal aid movement has thus far articulated itself in a language of
words and symbols different from those of the poor. This is partly because a
majority of legal aid workers originate from the middle and upper class, such
that legal aid has been identified as a form of social philanthropy from the
middle layer of society, the legal professionals, to the lower layer of society -
aclear misconception. We are all aware that the legal aid movement would fail
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if it was merely based on social and professional philanthropy.

The time has come for the legal aid movement to become one with the
poor and the time has also come for professional arrogance to be done away
with. The social distance which has existed up to now must be eliminated so
thatin days to come the target group can itselffight for the rights that have been
taken from it. The legal aid movement will at the same time cease to be
patronizing and become one with the people. This is the reason why the legal
aid movement in Indonesia has recently advocated the formation of what we
cali "Masyarakat Bantuan Hukum" or the Legal Aid Society, asa manifestation
of the unity between legal aid workers and other social workers and justice
seekers. We are therefore hoping that the Legal Aid Society will reactivate the
spirit of social unity, of social solidarity, of social defence in the form of
collective advocacy. It is here that we can sharpen the work priority by
formulating further the term 'public interest litigation'.

I hope that this Seminar can transform the experiences of the legal aid
workers in the regidn, into a mirror for comparison. It would be ideal should
this Seminar produce a number of recommendations and a publication which
can be used as a reference for legal aid workers in the future.

Finally, as host of this Seminar, | would like to extend my apologies
should you find our services less accommodating that you had hoped. We are
not sufficiently experienced in holding seminars as this, but we realize that this
seminar will be of great valué to us. Because of that we have collected enough
courage to accept the ICJ's offer to hold this Seminar. All my thanks on behalf
of LBH to the ICJ for giving us this valuable opportunity and also many thanks
to all who have enabled this Seminar to be realized, among others Asia
Foundation, Ford Foundation, Novib and FNS.

Happy Seminar!
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Obstacles to Using Law
as a Resource for the Poor:
The Recapturing of Law by the Poor

by
Clarence J. Dias

Introduction

"It is common knowledge," writes a Nairobi law teacher, "that the
majority of Kenya citizens want nothing to do with official law." The observa-
ron holds true in rural settings throughout the Third World and especially so
for the poor. Infrequent attempts by the poor, or those working with them, to
use law to assertrights or defend against oppression often produce unsatisfac-
tory outcomes. The rights, certainty and formal equality promised by jurists
who extol the rule of (official) law often become illusory to those who view it
from this kind of experience. Nevertheless, ignoring law and adopting a
strategy of "legal nihilism" is a luxury that the rural poor cannot afford.
Dominant groups and official bodies, frequently, are able to institutionalize
transactions and relationships which produce impoverishment by maintain-
ing the impression that these practices are sanctioned by law. Thus, the poor
may wish to ignore law but the law does not ignore them. Moreover, law and
legal resources can be (and indeed must be strengthened as) a two-edged
sword which the poor can turn back upon those who victimize them. In this
paper we attempt to identify obstacles that organizations of the rural poor
(ORPs), legal supportgroups (legal SAGs), and other support groups working
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with rural communities (SAGs) have encountered in efforts to use law and
legal resources in struggles against impoverishment and oppression. We also
attempt to identify some approaches, tactics, and strategies that could help
overcome these obstacles. We end with an emerging action agenda which
ORPs, SAGs and legal SAGs (and, in particular the last named) must begin to
address if law and the legal system can be recaptured by and for the poor.

Structural obstacles

An impressive body of legal writing adopting a political economy
approach has developed, to critique existing social structures in developing
countries and the impoverishment, exploitation, and oppression they impose
on the majority of the populations of such countries. Thus, for example, "the
rape of the peasant” has been shown to be linked to "the penetration of
transnational capital.” Just social structures (including law) will come after the
glorious revolution of the proletariat. But, in Nyerere's Tanzania, Allende's
Chile and Castro's Cuba, the legal system seemed largely unaffected by
popular revolution. In Sri Lanka (under the previous government), Mozam-
bique, Angola, and Nicaragua today, serious efforts are being made to dis-
mantle unjust legal orders and replace them with systems of "people's law."
But legal SAGs, in Third World countries, cannot wait for "the revolution.”
They must help make it happen by conscious and directed efforts to use law
and legal resources for the disempowerment of the oppressing elites. Clearly,
such efforts will run into obstacles produced by existing social and power
structures but strategies must be devised, and implemented, to use law in
attempts to overcome these obstacles. Below, we address, briefly, three of the
more commonly encountered structural obstacles often described as abuse of
power, attitudes of the poor, and societal valtes and lifestyles.

Power and -power-wielders

Itisindeed axiomatic that power corrupts. Benign, patemalistic dictator-
ship is often prescribed as the form of government most likely to achieve rapid
development in the countries of the Third World. But the reality is that
governmental lawlessness is the most serious problem encountered by ORPs
and SAGsin developing countries. Private sector power-wielders and transna-
tionals are equally lawless and ruthless and indeed often, the line between
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private actor and govemmental official becomes indistinguishable with the
formation of unholy oppressive coalitions comprising transnational corpora-
tions, local private sector elites and government officials. Legal SAGs must,
therefore, consciously address the task of disesmpozverment. Law can, has, and
indeed increasingly must be used for this purpose by:

- curbing govemmental lawlessness by the imposition of accountability
through unwavering assertion of existing laws aimed at securing public
accountability. Anallied task will be the strengthening of such laws and
the processes of their enforcement.

- securing the sharing of power through assertion of laws aimed at securing
participation. Very few governments can profess to work through legal
structures which are designed to exelude participation. Most govern-
mentsindeed openly espouse, atleast at the level of rhetoric, the objective
of participation. Legal SAGs must strive to enforce laws which are
ostensibly created (evenifclearly notintended) at securing participation.
Through participation comes the sharing of power and thus simultane-
ous disempowerment and empowerment.

- the recapture of power. Organizations of victim groups working at grass-
roots level have, in a number of countries in Asia, succeeded through
their struggles in recapturing portions of their local political space.
"People power," is becoming a forcé increasingly to be reckoned with.
Law, and especially human rights law, can be used by legal SAGs, in
Creative ways, to assist in this process of recapturing power. Govern-
ments seek to legitimate their actions through laws and, thus, they can be
held to such laws. Rights against starvation and the right to life, for
example, cannot be denied by governments without serious costs in
delegitimation. Frequent assertion of such rights, by legal SAGs can help
embarrass governments whose policies deliberately (but silently) are
aimed at denying such rights to the poor.

Attitudes of the poor

Social Science literature talks of a "culture of poverty” which explains the
attitudes and behaviour of the poor. But it is unfair to describe the poor as
passive unresisting victims. Their crushing impoverishment often brings
about a near abject state of powerlessness. Rape, debt bondage, near feudal
master-servant relationships that demand cringing servility, and total de-
pendence for subsistence needs, are produets of this powerlessness. In this
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situation, fear of reprisals and ignorance or suspicion of law create obstacles to
use of legal resources by the poor. Within rural communities there is often a
general ignorance of the content and nature of official legal structures, and
aversion to them. These barriers become all the more formidable where the
government's laws and official proceedings are rendered in an alien language
and in terms difficult to comprehend and in books difficult to find; where
knowledgeable sources of legal information and providers of legal assistance
are unavailable; where govemment bodies assume no obligation to provide
thatknowledge, and where the law imposes none. "Law" is associated with the
power of those in authority to do virtually whatever they choose to do, at least
so long as their superiors condone the actions; it is less understood as a source
of limitations on authority —a possible source of rights and claims which
officials would be obliged to recognize.

Even where people gain knowledge of law, they may still be afraid to
invoke it to support valid claims when they believe the effort may lead to
retaliation. In some regions these fears may be a major deterrent to mobiliza-
tion and organization and all the more formidable where those most threat-
ened lack access to legal knowledge and sympathetic lawyers. Of course
lawyers cannot prevent this kind of repression, but they may help people to
evalUate risks and gain more confidence in the legality of their position, in their
potential ability to use courts and other forums to defend themselves and to
use law to exploit the contradictions of lawless repression of lawful activities,
and thisknowledge may help them realize the potential power ofnumbersand
organization to counteract retaliation. But, once again, poverty becomes a
limiting factor since most lawyers expect to be paid. As one Indian legal aid
lawyer laments, "Without the clash of coins, the laws are silent.” Two strate-
gies are essential to break out of this vicious circle of poverty. The rural poor
need to organize themselves so that they can find safety in numbers. They also
need to assert claims, as "entitlements" and "matters of right," to essential
resources of food, health, and education without which they will be doomed
for generations, to poverty, powerlessness and dependency. Legal resources
have an important role to play in the process of mobilization and organization
of the poor. Human rights law can be an important resource to the poor in their
struggle for access to resources to meet their basic needs.

Societal valles and lifestyles

A major cause of impoverishment are lifestyles, often borrowed from
western countries, in which the consumption needs of the few can only be met
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by the pauperization of the many. The valtes underlying such lifestyles must
be exposed. Ambition quickly degenerates into greed. Affluence breeds its
own irresistability and the poor often aspire only for "upward social mobility."
But, within the present exploitative social system, their own upward mobility
canonly beachieved by the creation of new victims. Modernization paradigms
of development promote lifestyles which are unsustainable alongside equity
and justice. But so also do certain long held traditions and cultural factors
which, forexample, promote multiple oppression of women. Here, once again,
human rights could help provide both a source of and ajustification for a new
valué system founded upon sustainability and justice for all.

Processual obstacles

Identifying obstacles at a structural level is a useful starting point in
understanding power relations and the processes of victimization (i.e., impo-
sition of poverty, exploitation and dependency) that result from such power
relations. Essential, although often neglected, next steps are: (1) to carefully
examine the role of law in specific processes of victimization, and (2) examine
obstacles to using law to help specific categories of victim groups resist and
fight back against victimization.

Processes of victimization

These are many and varied. Below, we illustrate one such process: the
adoption of development policies and programmes which, wittingly and
unwittingly, create new victims or indeed, new categories of victims. In most
Asian countries, we see the adoption of development policies and pro-
grammes aimed at:

the creation of large, single-crop plantations, often run by transnational
agribusiness. Usually, these plantations aim at increasing production of
such single crops for export purposes;

- the construction of large-scale infrastructure projects such as highways,
dams, or airports;

the establishment of export-processing zones with the twin objectives of
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attracting foreign investment, technology, and industry; and increasing
exports;

the establishment of large industrialization projects (aimed at either
export promotion or at import substitution) which are aimed to create
significant local employment opportunities.

A variety of laws are employed to set up these projects. Often these laws
provide specific exemptions from the general law of the land to help facilitate
the initiation of the project. The projects themselves often produce a variety of
harms and create new categories of victims. Thus, for example, large-scale
agribusiness plantations create new categories of landless labourers often
heavily indebted and, thereby, indentured to the project. They also, often,
displace food crops and subsistence farming, thus increasing not only rural
poverty but also rural hunger. They can also create serious long-term (often
irreversible) environmental damage with disastrous consequences for the
very survival of people in the project area. The latter is also true of large-scale
dam projects. In addition, large-scale infrastructure building projects also
create displacement and "resettlement” of large numbers of people, often
tribals or indigenous people and "resettlement” can often be only on terms
very harmful or disadvantageous to those displaced. Export-processing zones
are usually created in a manner that tramples upon the rights and security of
labour. The special social problems created for women working in such zones
has already been well documented in literature in the regién. Industrialization
projects, as Bhopal so tragically demonstrates, may result in the importation
into the country of hazardous products and technologies. These hazards may
create victimization, both of workers as well as of communities living near the
plant. At any event, law is often instrumental to the very initiation of the
victimization process, as well as proving to be a formidable obstacle to
attempts by the victims of such processes to fight back against victimization.

Victim groups

There has been no careful analysis of the specific difficulties faced by
distinct categories of victim groups in their attempts to use law to resist or
reverse the victimization process. A few remarks follow relating to specific

categories of victim groups.

- tribals and indigenous people are often placed at a serious disadvantage
because their indigenous law (including compacts and treaties) has been
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replaced by modem law. Thus, forexample, issues of title to land arise in
cases where a tribe's indigenous law rejects the concept of individual
ownership: the land belongs, in perpetuity, to the tribe as an entity. The
problem is compounded when the tribe is nomadic in nature with
disastrous consequences when they seek to claim rights of resettlement
on being displaced.

subsistencefarmers have often been rendered landless through a variety of
legal techniques which nonetheless are designed carefully so as not to
constitute "expropriation,” thus denying them rights of compensation.
In other instances, they have lost their land because of indebtedness -
often under circumstances officially proscribed by (unimplemented)
usury laws.

small-scalefishermen are doubly victimized, attimes, by lawswhich create
"concession zones," thus privatizing the "commons”, and by conserva-
tion laws which restrict them, but whose ineffective implementation
enables illegal commercial trawl fishing to go unpunished and uncon-
trolled.

- workers in export-promotion zones are often deprived, by "special” legisla-
tion, of rights available to workers elsewhere under the general labour
law of the land. Moreover, as recent experience in Penang indicates, they
are left completely helpless and without protection if their employer
decides to shut down his operation because it is no longer as commer-
cially attractive or because he can transfer to another country, offering
even more attractive blandishments.
workers in hazardous industries are repeatedly victimized by laws and
policieswhich decide for them that the hazards they face, on aday-to-day
basis, are "high-risk but low-probability in nature.” They are further
subjected to "job blackmail" by employers who threaten plant closure if
the workers wish to seek implementation of safety standards and regu-
lations. They are, thus, effectively converted into "voluntary suicides!"

The above brief sketch of victim plight as a consequence of victimization
through law is meant to demaonstrate the valué of legal SAGs focusing on an
approachthatexaminesthe roleof law in victimization processes and the valué
of legal SAGs working closely with specific categories of victim groups to
reduce the use of law as an instrumentadty for initiating or implementing such
victimization processes.



Legal systemic obstacles

The criticism has often been made that law is part of the superstructura
of exploitative capitalist societies. The legal system, it is stated, protects the
interests and resources of the "haves". Its purpose is to preserve the status quo.
So runsthe typical Marxistcritigue of the legal system. There are, itisadmitted,
"contradictions" in the legal system which can, in turn, be exploited to secure
temporary gains for the proletariatbut only at the cost of debilitating the class
struggle and at the risk of legitimizing (by use) an unjust legal order. But such
a monolithic view of law exaggerates its autonomy and misperceives its
character. The legal system, in most developing countries, as Upendra Baxi
reminds us, has a schizophrenic character: on the one hand it promotes "the
rule of law," and on the other hand it permits "the reign of terror” (Baxi: 1986).
Most PORPs (participatory organisations of the rural poor) and SAGs need
such a reminder. They tend to share the monolithic view of the legal system
and speak disparagingly (but not without a sense of awe) about "the law" - a
rigid, abstract phenomenon which is part of the exploitative apparatus of the
State. They are constantly exposed to the repressive face of law. They rarely see
its benign, facilitative side. Thus, one's concept of law can itself prove an
obstacle to using law. The source of law can be viewed as being the class
structure as reflected in the institutions of the State. But such a view leads one
to the rather sterile course of legal nihilism. Altematively, a more dynamic
view of law can be taken. Under such a broad view of law, the sources of law
are not simply legislation, subsidiary rules and court decisions; the sources
include the constitution and the ideology and doctrines which inform in-
natural law - such as the principie that all people possess the same basic rights;
jurisprudential concepts- such asthe idea of the "rule of law"; customs and
endogenouslaw - such ascustomswhich favor decision making by consensus;
the intemational bili of rights - the Universal Declaration and other "univer-
sal" normswhich certain governments have promised to observe. The concept
of law (used here) includes endogenous law and shared ideas about justice
which can be employed to artictlate grievances persuasively, to legitimate
claims, to resolve conflicts and to create new community structures (as
altematives to state-controlled structures) for the allocation of resources. In
such a concept of law, we are interested in the ways by which people can use
all of these various dimensions of law to formulate demands and press claims;
to create their own norms for their own groups to carry out other social and
economic functions. We are interested in the way groups can use legal
resources to change law and change their social environment. By legal resources
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we mean something quite different than "legal services;" we mean the knowl-
edge and skills which enable people, themselves, working collectively, to
understand law and use it effectively to perceive, articulate, and advance or
protect their interestsinaddition to aknowledge of relevant, official legislation
and rules, and more than an ability to litigate in government tribunals (or an
ability to work with lawyers for that purpose).

Lawyers as obstacles

If groups are to develop effective legal resources to enhance their
capadty to confront existing social orders, then means mustbe found to enable
them to secure the effective assistance of legal specialists. Moreover, that
assistance mustbe geared to the ends and means of alternative development,
not to fostering dependence on outside professionals.

In many countries the demographic distribucién of lawyers put them at
great distance - both geographic and social - from impoverished, excluded
rural people. Even where lawyers are physically accessible, the costs of legal
services impose a significant constraint. Moreover, the way in which legal
services are conceived and provided by those lawyers who do cater to poorer
people, may also create barriers to the development of groups and of legal
resources for and within groups. These lawyers usually offer a limited range
of skills to their clients. Their talents are usually expended on litigation, or on
counselling individual clients about problems of a typical legal sort (such as
the preparation of contracts, wills, leases or similar documents). Further, the
tendency of lawyers to deliver a narrow range of counselling on a reactive
rather than proactive basis, often limits the valué of those "services". So does
the tendency of the lawyer to dominate the determination of whether and how
aproblemcanbeconverted intoalegal problem - particularly when the lawyer
thinks solely in terms of individualized disputes and litigation. Moreover, the
marketplace for legal services strongly tends to direct most lawyers' energies,
and indeed to shape their perceptions of what law is all about; and the poor are
generally excluded from these (usually urban) places. When their clients pay
only modest fees, the lawyer seeks to develop a high volume practice entailing
repeated use of familiar skills. Clients with difficult problems, requiring
significant investments of time but offering meager rewards, are less desired,
if desired at all. Indeed, many of the problems of rural groups described in this
paper may be quite novel to most lawyers, and they may cali for innovative
thinking in order to develop persuasive legal theories about the proper
interpretation and application of unfamiliar statutes and rules which will fit
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the particular needs of agroup clientele - forexample: how to forcé a Ministry
of Agriculture to provide more adequate extension services and credit to
poorer, marginal farmers. If he is alien to the group the lawyer may be all the
more reluctant to become involved with problems which are reméte from his
experience and routine. Further, a rural group may be a less attractive "client"
if the lawyer is called upon to work within the group as part of its cadres. By
immersing himself in the concerns of the group and embracing its claims, he
risks alienating other, wealthier clients, or jeopardizing desired social connec-
tions and his status within the community. Often, the lawyer will deliberately
wish to increase the "social distance" between himself and his impoverished
client. Both by his recruitment and by his training, the average lawyer aspires
very much to belong to the elite in society. This breeds a sense of arrogance in
the manner in which he approaches his work - an arrogance that oftentimes
hides hisignorance. Lawyers are often remarkably ignorant about laws which
relate to rural problems or to problems of the poor.

The legal profession as obstacle

In mostcountries, lawyers organize themselves into a profession thereby
claiming the right of self-regulation. This professionalization of law and
administration has usually led to:

- monopolization of information and knowledge of law;
monopolization of representational and intermediary roles;

- lack of power of nonprofessionals to influence the making, interpretation
and administration of law.

The legal profession in most Asian countries is a highly stratified one. A
few influential elites dominate the profession. Their dependence on and
loyalty to affluent client groups leads to the skewed development of those
fields oflaw of interest to such clients. This skewing gets further reflected in the
skewed development of career options for young, beginning lawyers who are
especially sensitive to peer group pressure. The skewing also gets reflected in
legal education since the legal profession usually retains control over the
training and recruitment (through Bar examinations) of newcomers to the
profession. The legal profession usually wishes to retain the colonial character
of the legal system as a means of perpetuating its monopoly position.

In sum, there is, among influential members of the profession, little
awareness of the problems of the poor, and there are few incentives to discover
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ways to use law innovatively to address them. Thus, the profession qua
profession is both weakly motivated and poorly prepared to help generate
legal resources.

Judges as obstacles

Most of the preceedingcommentsabout lawyers and the legal profession
apply, equally, to judges. Their recruitment and training produces even
greater "social distance” from the poor. Although they lack familiarity with the
facts of how the other half lives (and often the law relating to them), this does
not stop the judiciary from adopting a patemalistic attitude and often, this
leads to "the helping hand" striking again and again as the recent Shah Banao
judgment of the Indian Supreme Court illustrates. In that case, the courts
attempt to grant rights of maintenance to divorced Muslim wives has pro-
voked legislation which, in practice, deprives them of whatever scant rights
they had earlier. An additional problem with the judiciary stems from the fact
that in several Asian countries, they are subjected to severe and unrelenting
pressure from the political executive. In face of such pressure, judges are often
reduced to positions of cringing servility.

Legal institutions and their processes as obstacles

Impoverished victim groups are often deterred from asserting legally
valid claims by beliefs, usually valid, that the institutions, processes, and
officials administering the relevant laws are heavily biased against the poor.
These biases may take various forms, institutional and social. Pressing claims
- whether in courts or in other institutions - can be a protracted, costly effort,
especially where skilled intermediaries are lacking. The officials who make
decisions often lack loyalties to the community they serve; rather they are part
of a hierarchy of centralized govemment agencies and ministries; often they
are linked in social and economic terms to the existing political economy and
to those who benefit from it, and they may be reluctant to make changes in
resource allocation or modes ofadministration which would shift power to the
poor. Corruption is, often, endemic in the lower levels of the judicial hierarchy
and so, too, are delays which make the pursuit of legal remedies degenerate
into a war of attrition. Corruption and delays are also endemic with other local
officials of the law, such as the pélice and prosecutors. These problems are
further exacerbated by the colonial nature of legal institutions in most Asian
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countries which makes them both alien and alienating to the point of intimi-
daron.

Doctrinal obstacles

We have suggested, earlier, that broad, general criticisms of "the law",
even though justified, may not be very helpful to legal SAGs. We suggest that
what is needed is a careful review of specificfields of law to identify particular
legal concepts, doctrines, and provisionswhich have an anti-poor bias. Below,
we attempt to illustrate such an approach in relation to a few selected fields.

Procedural law

The poor, often have trouble even getting into the courts. Doctrines
related to "standing" are used to keep them out. Even if they are able to
overcome this initial hurdle they still face numerous potential obstacles.
Doctrines relating to "causation" create impossible burdens of proof. If the
poor are able to discharge such burdens, they are often confronted with pleas
of "sovereign immunity," or procedural requirements of "exhaustion of local
remedies." The poor plaintiff may find himself shuttled from one legal forum
to another and rules creating multiplicity of jurisdiction might end up exclud-
ing any exercise ofjurisdiction unless the litiganthas the stamina ofamarathén
runner!Doctrines such asforum non conveniens can provide fresh victimization,
as was the case with hundreds of thousands of victims of the Bhopal tragedy.

Problems of proving governmental lawlessness in the courts deserve
special mention. Upendra Baxi's comment regarding social action litigation
(SAL) in India, could be true of most Asian countries:

Problems of proof are most severe in cases of state repression, and there
seems emergent a common pattern or argumentation by state counsel which
make these problems moreacute. First, state counsel deny on affidavitany or all
allegations oftortureor terror. Second, they contestifno longer thestanding, the
bonafides or the degree ofréliable information of the social activities who come
to the Court. Often wildest ulterior motives are attributed to them. Third, they
decry the sources on which the SAL petitioners rely: mostly media and social
Science investigative reportage. Fourth, they raise all kinds ofclaims under the
law ofevidence and procedure to prevent the disclosure ofdocuments relevant to
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the determination ofviolation offundamental rights. Fifth, even when disclosed
there isalways the possibility ofimpugning their evidentiary valué. This is made
possible by the device of multiple investigations; the state sets up many panels,
one after another, and often consents in addition to an investigation by the
Central Bureau of Investigation. VJhen, despite all this, the state is likely to lose
the proceedings infavour of the SAL petitioners, it proceeds to give concessions
and undertakings, thereby avoiding a decision on the merits. (Baxi: 1979)

Remedid law

The inadequate nature of remedies available can often render a court
victory pyrrhic. After several years of litigation, it is conceivable that the
Bhopal victims will find themselves defrauded by Union Carbide filing in
bankruptcy. What remedies can a court offer to victims of the Baghalpur
blindings? Or to those youths who have lost their youth in prisons awaiting
trial for offences carrying maximum sentences which are a fraction of the time
already served awaiting trial?

Contract law

Consentisthe key legal conceptin contract law. Butis notthe free consent
requirement of law meaningless to the poor whose lack of bargaining power
forcesthem into virtual adhesion contracts? Similarly, what relevance does the
doctrine of "caveat emptor" have to the poor who get cheated while striving
to meet their subsistence needs?

Laws governing development projects

TIUs is an area which suffers from particular neglect. Where the law
deniesaccessto information (e.g., through the Official Secrets Act), ensures the
invisibility of decision taking, and permits the absence of hearings - groups
adversely affected by the initiation of a development project are inevitably
confronted by a fait accompli. The weakness of anticipatory relief further
compounds the problem. Are victim groups to be left with no course of action
except that employed earlier this year by a community in Phuket, Thailand?
This community, after being able to get no redress against a $44 million World
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Bank/IFC project, bumed to the ground the metal manufacturing tantalum
plant which they feared was discharging radioactive pollutants. Are commu-
nities to be left with no means of exercising their legitimate rights of self-
defense except that of resorting to criminal behaviour?

Laws repressing PORPs and SAGs

A variety of laws have been springing up all over Asia to threaten,
repress, control oreven justimpede the activities of PORPs and SAGs. Sedition
laws, Intemal Security Acts, law curbing rights to organize or curtailing
meetings, demonstrations and processions, are just a few examples. In some
countries, grass-roots workers are denied access to the communities they wish
to serve by the requirement of permits before they can enter "sensitive" rural
areas. In Bhopal, action groups have been forced out of the Stateby the bringing
of serious, but specious criminal charges against them. A variety of laws seek
to control organizations by requiring them to register and get subjected to
stringent scrutiny and regulation, or by restricting their access to funding. The
proliferation of such laws would seem to indicate a trend: a most disturbing
trend. Legal SAGs will have to battle hard to retain, already sorely limited,
political space for organized activities.

The above, sketchy and impressionistic survey of "fields" of law is
intended to suggest that an approach of identifying legal-doctrinal obstacles
might be an important, if neglected, one.

Recapturing law for the poor:
an emerging agenda for SAGs

SAGs in Asia must initiate a campaign to recapture law from the elites.
What is needed is the generation of truth, the generation of shame and the
generation of indignation. The generation of truth is of importance because
people are becoming insensitive to the atrocities inflicted on their less-fortu-
nate brethen. The generation of shame is important because govemmental
lawlessness is becoming more frequent and more unabashed. The generation
of indignation is important to overcome a growing sense of fatalism and
futility among the public. Law can play an important part in these tasks. An
emerging agenda for legal SAGs could have three main components.
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Research:

a) participatory action research to identify needs for legal resources of
specific communities or specific categories of victim groups;

b) a critical legal literature exposing institutional pathologies and
"black laws";

c) case studies and empirical research to dramatize "processes of
victimization" or "plight of specific categories of victim groups”;

d) research aimed at making explicit the valles underlying specific
laws;

e) researchaimed at generating educational materials for community
legal education;

f)  researchaimed atreorienting education in law schools to the needs
of the poor;

g) research to develop "fields" of law vital to the poor;

h) research to develop action strategies for PORPs and SAGs.

Traitiing Programmes:

a) aimed at creating or enhancing rights awareness;

b) community legal education efforts aimed at popularizing the law;

c) community-level paralegal training programmes;

d) efforts within law schools to sensitize and reorient law students to
the needs and problems of the poor;

e) programmes aimed at enhancing knowledge about relevant laws
within non-legal SAGs;

f)  "continuing legal education" programmes aimed at reorienting
legal elites within the legal profession, the judiciary and the bu
reaucracy.

Action:

a) theinitiation of appropriate "test cases" and social action litigation;

b) the pursuitofrule change through administrative representations;

c) the initiation of pro-poor law reform proposal, preferably by the
poor themselves;

d) direct action and meta-legal tactics to enforce laws or to secure
rights;

41



e) the initiation, where appropriate of international social action
campaigns (e.g., on pesticides).

The agenda (even though still emerging) is already a daunting one. But
the challenge must be taken up by SAGs if law is indeed to be recaptured for
people. Only then can it become a reality that they who have less in life shall
have more in law.
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A Critical Analysis of Legal Services
for the Rural Poor and Other
Disadvantaged Groups

Hedor D. Soliman*

Introduction

We are all gathered here in Jakarta in a comrnon desire to express our
solidarity with the poor and deprived people of our respective countries, and
the countries of Southeast Asia, and to find common means of using our time
and talent in helping them obtain for themselves a better quality of life, in an
atmosphere of freedom and community.

In this spirit, | shall attempt to analyze the various legal activities being
undertaken by different actors in the regién with the hope of understanding
the underlying assumptions and the expected impact of such work on the lives
of the rural poor.

By doing so, we would be able to contextualize the work we are doing in
the panoply of legal activities being carried out in the region. Hopefully, we
could also examine the interconnectedness of the work and chart new direc-
tions for our own groups.

The author is a lawyer and the Director of Sentro ng Batas Plangtao (BATAS) of the Center
for People's Law, a non-governmental organiyation based in Manila.
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Rural Southeast Asia

Rural Southeast Asia remains a poor and severely depressed area of the
world today. Its inhabitants are often crippled by perennial hunger and
malnutrition and unable to collectively improve their lot, yet they keep
struggling in the face of indomitable odds.

The countries of Southeast Asia (except Thailand) share a common
thread of colonialism, and their economies have been developed to serve the
needs of their colonizers, rather than the basic needs of their own citizens. This
pattern continles to a greater or lesser extent. The coffee, sugar and rubber
plantations are all testimony to the toil of the rural workers, who have
remained on the periphery of their societies for all these years.

Diversity of culture and religion is another hallmark of Southeast Asia.
The Chinese, Malays, Thais, Indians, and the Javanese intermingle, and they
bring with them their various cultural practices. The regién is host to various
religions, as evidenced by the predominantly Christian Filipinos, Buddhist
Thais, Moslem Indonesians and Malays, and a host of other beliefs.

The dominant cultures are varied in themselves, and more so the dif-
ferent minority and indigenous cultures which brighten up even more the
fabric of the Southeast Asian tapestry. The indigenous populations serve as a
repository of a culture that is fast being eroded by Occidental valtes and
practices. Along with this culture have survived the customary rules and laws
which provide the wellspring of indigenous modes of conflict resolution and
restoration of social harmony.

The rural areas of Southeast Asia increasingly find themselves at the
margins of the development process. They produce the food, the clothing and
the other materials needed for the upkeep of the lifestyle of the people living
in the urban centres, while the farmers, the fishermen and the tribals, (the
sources of the grains, the fish and the minerals) find themselves getting less
and less of the benefits of the production process.

Politically, the region is still characterized by elite rule, where the people
in the countrysides have little or no say in the centres of decision-making.
Various experiments in democratic processes, even the liberal democratic
regime of Mrs. Aquino in the Philippines, have yet to move substantially to
alterthisarrangement. Theregién isfairly familiar with authoritarian rule,and
thistype of politics furtheraggravates the elitist tendencies of the governments
as we find them today.
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The legal system

The dominant legal systems of the Southeast Asian countries were nec-
essary tools of colonialism, through which the colonizers could enforce their
brand of peace and order, taxation, and the maintenance of commerce and
industry. Law was necessary to set the parameters for property ownership, the
levers of decision-making, the granting of mining and timber rights, and the
functioning of the civil bureaucracy.

A tragic consequence of this imposition of foreign legal models was the
conflict it produced with more indigenous modes of conflict resolution, and
the customary rules which people have practised for centuries. The problem
of the adaptability of a foreign legal subculture to the holism of the people's
culture is more and more being acknowledged and steps are being taken to
remedy the situation.

The legal systems now being enforced in our countries follow the typical
pattern of urban-based development - emanating from the centre, rarely
understood in the periphery, applied, enforced and interpreted only by the
people who understand them, leaving the poor people utterly mystified and
dependent in the process.

The poorgenerally distrust the legal systembecause ithasbeen used time
and again to deprive them, rather than to defend them. They are dispossessed
of the land by legal title, thrown in jail by virtue of arrest orders, and
hoodwinked by lawyers who promise to take them off the hook only after
exacting a fat fee. The legal system is definitely something alien which they
would rather ignore than be bothered with.

Basic tools of analysis

After painting such a grim picture of the legal system, one begins to
wonderwhether thereareany shiningexamplesin the legal profession. Indeed
there are, and quite a number of them, and we would like to relish these
examples as gems in a profession dominated by deceit and doubletalk. Before
we go into those, let me bare the assumptions through which I examine and
typify the different legal services for the rural poor. One cannot undertake an
analysis without having a basic framework, and in the spirit of intellectual
honesty, this framework should form part and parcel of the presentation.

The first assumption is that law is never neutral. Law, in the sense of
positive iaw, or that set of rules of behaviour enunciated by the State to govern
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the affairs of the people, promotes a point of view, a perspective, a philosophy,
to the exclusion of another. Itreflects the current concept of anideal set of social
relationships as seen by those who hold the reins of power.

The concept of the rule of law should therefore not be construed to mean
that if one sticks to the law, then justice shall be done. Indeed, a healthy
irreverence for the rule of law is necessary, especially in our context, in order
to critically assess whether the law meets the ends of justice or not.

The second assumption is that law should be at the service of social
justice, at the service of the movement that seeks to reduce the political, cultural
and economicinequalities of our society. Inother words, on theside of the poor
and the oppressed. We can no longer hide behind the cloak of the “common
good”, “publicinterest”, “national interest”, or other such statements if the net
effect is to perpetuate a situation of poverty or inequality.

I do not propose that we condone theft or rape, just because the offender
happens to be poor. What I'm trying to say is that the law should be directed
towards the elimination of the conditions that drove this poor person to steal
or rape in the first place.

The third assumption is that legal activities are not the exclusive domain
of judges and lawyers, but are also the legitimate interest of other people and
groups, especially with regards to policies, legislation or legal cases that affect
them.

Typology of legal oriented support groups

The first statement that could be made about legal services to the rural
poor is that they are scarce. Few are the legal aid societies that make an effort
to reach out to the rural poor, and fewer still are the concerned lawyers who
make an effort to handle sensitive cases like summary executions, or disap-
pearances of the rural folk.

Having said that, I would like to discuss what I consider the key actors
in the field: :

A. Traditional legal aid groups
Traditional legal aid assumes that there is nothing basically wrong with
the legal system; it’s just that the body of rules and procedures have grown so

complex over the years that the “experts” have to render free service to those
who cannot afford it, so that these clients would not be deprived of their day
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in court. So this type of legal aid is a necessary part of the public service that
the members of the bar have to offer.!

Moreover, traditional legal aid usually concentrates on “private dis-
putes, like child support, tenancy sharing, usury, common crimes, and the like.
These services are not, of course to be scoffed at. For the abandoned mother,
the tenant cheated of his share of the crop, the man, woman or child wrongly
charged with crime, legal aid can spell the difference between life and death,
freedom and slavery. But where the law itself violates human rights, tradi-
tional legal aid can do little.”?

A third characteristic of traditional legal aid is its principal reliance on the
lawyer to know the problem and prescribe the solution for it. This comes as a
natural consequence of the theory that “counsel knows best” and therefore
“leave everything to me”. In the process, the client knows very little of the
nature of the problem, the legal strategy to be employed by his lawyer and how
he can participate in the process.

Whenever legal aid ismentioned in the Constitution or in the statutes, the
connotation is usually that of traditional legal aid. For example, the 1973
- Philippine Constitution states: “Free access to the courts shall not be denied to
any person by reason of poverty.” This provision only serves to emphasize the
court and access orientation of legal aid.

Oftentimes, we have to understand that traditional legal aid is the only
type of legal assistance which the political situation in a given country will
allow. To talk of human rights, or structural change will already raise eye-
brows, and might be construed as subversive or seditious. And so, traditional
legal aid providesan excellent opportunity for the redress of grievances within
a legal therefore socially acceptable framework.

The legal aid of most government agencies, bar councils, and law fac-
ulties usually fall into this category, although of late, there has been an
increasing trend for law faculties and bar councils to include non-traditional
legal aid activities within their mandate, like community legal education, legal
awareness seminars and the advocacy of collective rights.

1. Diokno, Ma. Socorro, "Legal Aid Organizations in the Philippines", unpublished paper,
1983.

2. Diokno, Jose W. "Developmental Legal Aid in Rural ASEAN: Problems and Prospects”, in
Rural Development and Human Rights in South East Asia, Penang: International Commission
of Jurists and Consumers Association of Penang, 1982, p. 179.
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B. Developmental/structural legal aid groups®

The underlying premise of this type of legal aid is that there are grave
structural problems in society that have to be addressed, which traditional
legal aid is inadequate to address. For example, if leaders of farmers organi-
zations are continuously being detained by the military for short periods of
time without charges, then released, the issue of freedom of association could
very well be at stake.

Practitioners of this type of assistance are not content with strictly
applying the law, but questioning it when it contravenes some basic human
rights. In other words, what is sought is not only a remedy for an offence, but
a solution to the very system, structure or practice that could perpetuate the
commission of similar types of offences. “Developmental legal aid seeks to use
law to redistribute power and change social structures.”

“Developmental legal aid lawyers have evolved a two part strategy. One
part is to confront the regime with the detrimental effects on people of its
policies and programmes, with the inconsistencies between its policies and
actuations, on the onehand, and theaims or principlesit professes or standards
that are internationally accepted, on the other, and in appropriate cases, even
with its own legitimacy. The second part of the strategy is to help the poor, as
members of the communities or social sectors, become aware of the causes of
their situation and organize and mobilize themselves to overcome these
causes.”® In other words, a “main objective of structural legal aid is ‘conscien-
tization” as a means to gradually change the unjust social structures.”®

So, clearly, this type of legal aid focuses not only on court-related so-
lutions to problems, but also on educative and organizational endeavours, that
seek to correct political imbalances between the powerful and the powerless.

Among theactivitiesincluded in developmental legal aid are the defence
of political prisoners, habeas corpus petitions for victims of arbitrary deten-
tion, paralegal seminars, defence of urban poor communities from unjustified
eviction and others. Some of the proponents of this approach would be the
Indonesian Legal Aid Foundation, the Free Legal Assistance Group (Philip-

3. Most of the ideas stated in this section were culled from the above cited work and
Nasution, Buyung, "The Legal Aid Movement in Indonesia: Towards the Implementation
of the Structural Legal Aid Concept”, in Scoble, Harry M. and Wiseberg, Laurie S. (eds.),
Access to Justice: Human Rights Struggles in Southeast Asia, London: Zed Books, Ltd, 1985,
pp- 31-39.

Diokno, Jose W., op. cit., p. 187.

bid., pp. 181-182.

Nasution, Buyung, op. cit., p. 37.
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pines), the Union of Civil Liberties (Thailand) and other new groups like the
Structural Alternative Legal Assistance for Grassroots or SALAG and the
Filipina Legal Resource Center (a legal assistance centre for women) in the
Philippines.

C. Community centred legal resource groups

A variation of the developmental legal aid approach are the different
emergent community-centred legal resource groups like the Center for
People’s Law (Philippines), PROCESS (Philippines) and the Para-Legal Train-
ing and Services Center (PTSC) also in the Philippines. Included in this list
would be the Legal Resource Centre of the Consumers Association of Penang
(Malaysia).

The basic assumption is that a necessary component of genuine devel-
opment are strong people’s organizations, and part of the growth of these
groups is a high degree of awareness of law and human rights. Such an
awareness is important not only for organizational strength, but also to thwart
any threats of arrests, harassment or other such impediments.

And so these legal support groups provide a range of services designed
to make full use of the law as an empowerment tool - legal counselling,
paralegal training, litigation (or referral to lawyers), assistance in the registra-
tion of community or sectoral organizations, legal rights awareness seminars,
and the like. These support groups are usually linked to different service
agencies that do organizing work at the village level, or by themselves also do
organizing work.

D. Human rights monitoring and advocacy groups

The starting point of these groups is not strictly the law, but the moral
force of humanrights as an internationally accepted standard in the defence of
people against abuse of state power. In a situation of severe repression, they
bring to light different cases of human rights violations like prisoners of
conscience, extrajudicial executions, arbitrary detention, forced evacuations
and others. Whenever they are linked with extensive networks like the
Catholic Church in the Philippines, their role in bringing to the court of public
opinion cases of human rights violations in remote rural areas is highly
valuable.

I have included them in my typology because, although they do not
strictly belong to the hard-core legal aid groups, they impinge on the legal
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system in two important levels:

1.  They are able to document at first hand possible violations of human
rights which serve oftentimes as the evidentiary basis for the prosecution
of offenders in the courts of law and

2. Because of their intimate knowledge of how human rights are violated,
they are in a very good position to propose safeguards against such
violations, like the awarding of damages to victims of torture, the aboli-
tion of safehouses, and others, and this in turn becomes the basis for alter-
native legislation.

A few examples of these groups would be Justice and Peace Hotline
(Thailand), Task Force Detainees (Philippines) and the Ecumenical Movement
for Justice and Peace (Philippines).

E. People’s organizations and non-governmental organizations

The listing would be incomplete without mentioning the critical role that
peoples’ organizations and non-governmental organizations (NGOs), like
farmers associations, environmentalists, tribal community support groups,
fishermen’s organizations, play in putting forward their legislative agenda,
especially in a situation where the political space allows a certain degree of
participation from these groups. These groups could focus on specific issues,
like the Center of Concern for Child Labor (Thailand), the Environmental
Protection Society (Malaysia), or the Sabah Women’s Resource Group, or
could ‘be multi-sectoral political movements which could tackle different
issues. This important role was felt very much in the drafting of the new
Philippine constitution, which was ratified in a plebiscite last February, 1987.

Whereas the net effect of traditional and, to a certain extent, devel-
opmental legal aid is to maintain the existing legal system or to work within
it, the agenda of these groupsis to change it. And therefore, we have come full
circle in our analysis of legal services to the rural poor.

Interrelationship of groups involved in legal services

Traditional legal aid groups, by their very nature, tend to relate with their
clients insofar only as a particular case is concerned. Once the case is finished,
then the relationship is terminated. Services have been rendered, and “justice”
has been done.
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Developmental legal aid groups, however, realize that their service is
only part and parcel of a whole range of activities, legal and non-legal, which
will hopefully result in the objective of structural transformation. Very often,
these lawyers will have to link up with the non-governmental, human rights
and people’s organizations and other such groups so that together they can
determine what would be the best combination of legal and non-legal means
for achieving a certain goal.

Practitioners of developmentallegal aid arerealizing more and more that
without the necessary linkage at the community level, then all their legal
efforts could come to naught. For example, if people already know their rights,
how are they to defend them? Lawyers are not trained as organizers, or
community facilitators, who could help build strong local organizations. This
is where the local support groups come in, to assist the people in building
strong organizations.

This is precisely why groups such as the Indonesian Legal Aid Society
(MBH) are being conceptuahzed in order to act as « support mechanism for the
strictly legal aid activities, in terms of legal education work, continuing liaison
with clientgroups, and others. In the Philippines, the different legal aid groups
currently relate with a lot of support NGOs and people’s organizations. The
structure of the Center for People’s Law (BATAS) is indicative, its members
being mostly supportNGOs and people’s organizations. Thisis to facilitate the
access of legal services and to maintain the continuity and follow-up of
whatever developmental legal aid activities have been initiated thus far.

Conclusion

This analysis by no means intends to categorize the groups mentioned
into just one line of activity. The reality reveals a much more complex state of
flux where different activities could be undertaken by the same organization
simultaneously. Neither do I claim to be exhaustive in my list of organizations
that work along these lines. I have just attempted to typify certain groups in
order to illustrate a working framework so that we could deepen our under-
standing of the work being donein the field of law in the service of the poor and
the deprived.

A greattasklies ahead of us. Let uslearn from each other’sexperience and
draw strength from each other’s resolve, so that we may not be dying embers
in the profession, but a fiery glow that shall warm the hearts of deprived rural
folk everywhere.
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An Integrated Approach
in Providing Legal Services
to the Rural Poor and
Other Disadvantaged Groups:
SALAG (Structural Alternative Legal
Assistance for Grassroots)

Atty. Arneldo S. Valera
Atty. Ronaldo P. Ledesma
Atty. Jefferson R. Plantilla

The Philippines, like any developing nation in Asia, is characterized by
alarming conditions of impoverishment and the growing powerlessness of its
marginalized sectors, especially in the rural areas. Despite the February
revolution, the fact remains that these intolerable trends prevail and continue
to exist.

There exists in the Philippines a substantial number of social and legal
action groups working with the victim groupsin a continuous struggle to effect 1
social change. Different approaches, tactics and strategies are being employed !
but much has yet to be done in providing an integrated approach to tackling
the cyclical problems of poverty and impoverishment.
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Legal aid programmes

During the past decade the Philippines has witnessed an ambitious and
comprehensive legal aid delivery programme in Asia. This arose out of the
worsening socio-economic conditions and the resulting legal needs of the
disadvantaged. Thus, four types of legal aid programmes have evolved in the
Philippines:

(@) the court-assigned de-officio;

(b) the voluntary private legal aid associations;
(c) the public attorney; and

(d) the university-based programmes.

Initially these were apolitical, with the primary concern of enforcing
individual legal rights within the framework of the existing legal system. By
the mid-1970s, however, the trend of legal aid was the advocacy of civil and
political rights, as well as structural political reformation.

The new political space in 1986 provided fertile ground for the redirect-
ing of legal aid thrusts and innovations in the delivery of legal assistance to the
poor. However, the fact remains that the legal aid service is tragically viewed
ashavingits traditional patronizing connotation. Concretely, mostlegal action
groups are characterized by the following:

(a) adherence to traditional methods of advocacy;

(b) individualistic concept to legal aid, resulting in short-term reme-
dies;

(c) extreme professionalization of legal services; and

(d) non-involvement of the legal services in social transformation of
the community and the society as a whole.

Adherence to traditional lawyering in legal service refers to dogmatic
reliance on established legal methods prior to and during litigation. More
often, these methods result in protracted hearings and undue delays which
work against the early and just resolution of cases. Further, this breeds distrust
towards the legal system which the majority of the poor perceive as not being
responsive to their legal needs.

The individualistic concept of legal aid is directed towards the protection
of individuals in specific cases and the enforcement of individual rights which
may not have a social impact. It also involves short-term remedies arising out
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of traditionally inclined lawyers and end-result orientation. Usually the legal
service ends when the client’s rights are successfully asserted in the court
following which neither the lawyer nor the court takes any steps to prevent the
same wrong from being committed against other members of the community.

Extreme professionalization of legal services refers to the lawyers’
monopoly of information and knowledge of the law. The law, which is
supposed to be a living concept, is very remote from the experience and
understanding of the poor and sometimes the only moment when they have
experience and understanding of thelaw and legal processes is when powerful
individuals and groups deprive them of their resources or they are being
oppressed and exploited. Thus, we see simple legal problems being referred
immediately to lawyers. This, in effect, produces an attitude of dependency
and exclusion insofar as the law and delivery of legal services are concerned.

Non-involvement of legal services in social transformation refers to the
fact that legal services have always ignored the need for the restructuring of
unjustand oppressive social institutions. The corollary to this is the fact that all
legal aid programmes are intended to defend the poor and the oppressed but
no effort is made to encourage the formulation and the effective enforcement
of laws for the poor and the oppressed.

There is, therefore, a need for an integrated approach in rendering legal
services which goes beyond the proffered traditional legal assistance. There is
a need for new thrusts in legal assistance so that law becomes an effective
resource in the empowerment of the impoverished.

SALAG - Structural Alternative Legal
Assistance for Grassroots

SALAG is a public-interest socio-legal action group in the Philippines.
The word SALAG was adopted from a Tagalog word with two meanings: a
“shield” and a “nest”. As a shield, it aims toprotect the marginalized sectors
against power-wielders who makes use of the law as a tool of repression and
manipulation. As a nest, it aims to nurture the powerless, disadvantaged
groups by making themrealize that the use of the law can be a resource for their
own empowerment. For this purpose, SALAG hopes to impart a legal re-
sources approach where the clientele will be equipped with functional legal
knowledge and skills which will make them active participants and dynamic
agents of change in their respective communities and eventually will lead
towards social transformation. In effect, it attempts to release them from
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traditional dependency on lawyers.

As a litigation group, SALAG proifers a legal assistance programme. As
part of this, resort is made to judicial and administrative remedies to provide
urgent relief in legal disputes. SALAG’s legal assistance programmes include
but are not necessarily limited to, legal consultations, fact-finding missions,
ocular inspections, strategy formulation and implementation and developing
of other legal self-help mechanisms designed to promote local initiatives in
settling legal disputes. Thisisintended to depolarize the already monopolised
legal profession.

SALAG, however, realizes that traditional legal assistance although it is
a valuable function in itself, is not sufficient to meet the basic legal needs of
specific target groups. To augment SALAG’s legal assistance programme and
achieve optimum benefits for the target groups, SALAG implements a non-
formal legal education programme. This programme aims at generating and
enhancing the level of rights’ consciousness among the grassroots people,
equipping them with thelegal knowledge and skillsas well as developing their
capability to effectively apply meta-legal methodsinresolving disputes. Here,
instructional materials on meta-legal and para-legal tactics are given to the
target groups through both written and non-written media so that basic and
working knowledge of law relevant to and affecting a target group is made
known to its members for their practical application in problems affecting
them. Non-formal legal education to be effective, however, must be continu-
ous. Thus, there is a need to evolve an “alternative law curriculum” to help
grassroots people build legal self-reliance in certain aspects and stages of
solving their own legal problems.

Experience has shown, however, that effective service to target groups
can be further facilitated if the very law which adversely affects a target group
isrendered void, inapplicable, and unconstitutional. Thus, throughlaw reform
initiatives programmes, SALAG aims at facilitating the passage, modification
or repeal of laws, policies, rules and regulations and procedures that affect the
poor. In other words, relief in the enforcement of a harmful law is given and
simultaneously action is taken to strike down the root cause of the problem,
namely, the unjust law itself.

Efficacious delivery of legal services, however, cannot be done by
SALAG alone. Hence, the assistance of other organisations is needed if only to
maximise SALAG’s efforts for optimum legal services. In this connection,
linkage programmes with peoples’ organisations (POs), non-governmental
organisations (NGOs) and governmental organisations (GOs) have been
undertaken by SALAG for a more coordinated approach in assisting the
disadvantaged. In the linkage programme, SALAG establishes an efficient
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working relationship with and among different groups fora more coordinated
effort in dealing with community-based problems resulting, therefore, in an
integrated approach.

Finally, knowing full well that the proselytization of legal services to
those who need them should begin at an early stage, SALAG conceived of an
apprenticeship programme in which law students are exposed to the problem of
disadvantaged groups and they assist in the resolution of legal disputes either
as researchers or as resource persons. Apart from this, services of volunteer
lawyers are sought from different law schools and private as well as public
legal institutions in order that they can assist in the effective delivery of legal
assistance programmes as legal consultants and/ or public interest advocates.
In other words, SALAG envisages itself as a grouping of alternative lawyers
providing an expanded legal assistance programme to the marginalised
sectors of Philippine society.

SALAG and disadvantaged groups

SALAG renders legal services as a public interest law firm, which is
crucial to ensure that specialized legal expertise is developed on issues of
importance to the rural and urban poor. Specialized legal expertise abounds
for affluent groups in Philippine society. SALAG strives to ensure that high
quality, specialized legal expertise will also existand be made accessible to the
disadvantaged and less affluent groups in society.

In the pursuit of its programme thrusts and in the delivery of an effective
legal programme, SALAG selected target groups with focus on the following
clientele: farmers, fishermen, tribal groups, informal sectors — specifically
ambulant vendors, rural and urban settlers. The reason for this is that experi-
ence has shown that these groups have been the object of several inadequate
pieces of legislation and they constitute the majority of the marginalized
sectors in Philippine society. These groups are also the least likely to benefit
frominstitutions which were created primarily to serve them. Thus, it became
a necessity to concentrate efforts on these target groups because otherwise
their helplessness would make them more hapless victims of oppression and
poverty.

SALAG’sexperienceinrendering legal assistance to the grassrootsin the
Philippines has shown that the latter’s struggle to change their conditions in
life usually begins with local issues common to all. Later on, if their efforts
continue, their encounter with the law and the state may involve legal issues
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where they eventually have to seek resolutions in existing judicial and admin-
istrative structures. A specific problem affecting the disadvantaged is usually
a mobilizing reason for them to get together as a group in order to resolve their
problems.

A case in point is that of the fishermen-farmers living in the area of
Laguna de Bay. Laguna de Bay is a lake that has a surface area of around 90,000
hectares; about 15,000 small-scale fishermen live here. These subsistence
fishermen-farmers belong to a people’s organisation called KASAMA. They
are mobilised because a private enterprise was conducting what they per-
ceived to be illegal sand-quarrying activities in the shoreline adjacent to their
area of habitation. They realised this activity was illegal because it was
resulting in the submersion of their vegetable farms, damage to their resi-
dences, and the drowning of several children. The community leader conse-
quently sought SALAG’s assistance.

Of major interest was the concern expressed by the members and their
willingness to actively participate in the resolution of their community prob-
lem. It became apparent from the outset that the sand quarrying activity was

illegal. The people’s problem was to find a law which would support their
~ beliefs, and to address the matter to the proper authorities. Immediately, a
letter of complaint was sent by the group and SALAG sent a supporting letter
citing the laws relevant to the problem. An order was issued leading to a
temporary stoppage of the quarrying activities.

However, quarrying operations continued under the protection of the
Mayor. Compounding this was the claim to the foreshoreland occupied by the
farmers of an alleged owner who, incidentally, is the same person conducting
the sand quarrying operation. The community again acted upon legal advice
from SALAG and sent letters of petition to the Mayor, to the Bureau of Mines,
and to the Minister of Natural Resources. Besides this, masgs actions of civil
disobedience were carried out by the people against the quarrying operator,
the Mayor and the quarrying premises. The activities were highly publicised,
such that the MNR eventually ordered a complete stoppage of the quarrying
operations. During this time, SALAG provided a basic and working knowl-
edge of the laws which were to be used by the people during their mass action
programmes. This implied mass action within the limits of the law where both
client and lawyer coordinated their efforts and proved extremely useful in
voicing the grievances of a particular community.

An interesting factor in this incident was the fact that the entire event
brought the attention of the MNR to illegal quarrying activities being con-
ducted in the area, as well as other areas surrounding the Laguna de Bay area.
This led to the MNR issuing a directive absolutely prohibiting similar activi-
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ties in the Laguna de Bay area.

The entire dispute gave SALAG an opportunity of continuing the
process of the legal empowering of the farmers-fishermen of the area.

In the case of the ambulant vendors of the province, the local authorities
of Sta. Cruz, Laguna required that they purchase market stalls for the purpose
of raising revenue for the municipality and to transfer to another site where
they could conduct their business. Community leaders met with SALAG
lawyers and together they formulated strategies to be applied in the case.
Initially, the vendors, with the legal support of SALAG, drafted and sent a
letter to the Vice-President of the country who responded by sending a
communication to the local authorities of Sta. Cruz requesting that the direc-
tive against the vendors be deferred. However, the Mayor refused to heed the
request.

The vendors requested a dialogue with the Mayor in order to work out
apossible compromise. Asaresult, the Mayor agreed not to make the purchase
of the market stalls mandatory and not to transfer the vendors to another site.
This was embodied in a compromise agreement signed by the Mayor, the
vendor’s representative and SALAG lawyers.

The Mayor, however, later reneged on the compromise to such an extent
that he even filed a fabricaied criminal case against one of the active leaders of
the vendors for an alleged violation of a Municipal ordinance. This was a tactic
to weaken and discourage the vendors from resisting the Mayor’s plans. The
vendors posted bail for the leader’s immediate release, not knowing that the
arrestitself wasillegal. SALAG argued the case in the courtand eventually the
criminal case was dismissed. The arrest prompted popular action against the
Mayor - this time with a modified strategy. The vendors gained the coopera-
tion of other sectors of Sta. Cruz, namely farmers, tricycle drivers, fishermen,
etc. Thus, the ambulant vendors were able to mobilise the support of different
action groups and sectors in an effort to protect their common interest. For the
first time, a multi-sectoral grouping was rallied to protect and vindicate the
cause of another group in the area.

As a result of this popular mass action, the Governor of Sta. Cruz
intervened and eventually the Mayor acceded to the demands of the vendors.
A compromise was worked out under which the purchase of the market stalls
was optional, and if ever a purchase was to be made, it should be paid by
instalments. Further, the Mayor agreed that any transfer of vendors to another
site would only be temporary.

As SALAG is not an ‘end result’ oriented law group, from time to time
members of SALAG have revisited theambulant vendors and carried out para-
legal education onlaws whicharerelevant to the vendors. In other works, legal
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empowerment does not end with the settlement of a case but is rather a
continuous programme of training and education for legal self-help and
independence.

The case of the sugar tenants

In Balayan, Batangas, a group of sugar tenants, through their people’s
organisation, sought the help of SALAG following the refusal of their landlord
to account for three consecutive years for the sugar cane milled. This was
compounded by the fact that the tenants’ shares could not be distributed
because the corresponding sugar quedan, or warchouse receipt, can only be
issued in the name of the landowner.

SALAG and the tenant’s group worked out a strategy so as to effect the
release of the sugar quedans by having themissued in the farmers’ names. But
this was notnormal practice because traditionally the quedans areissued in the
landlord’s name. The tenants’ group, however, suggested the possibility of the
quedans being issued in both their names in order to expedite the liquidation
of shares. SALAG explored this possibility and eventually filed a complaintin
court for theremedy suggested by the tenants. Further, to augment the results,
SALAG included not only the previous years’ produce, but also that of the
present year. Fortunately, the court granted the tenants’ request that the
quedans be issued both in the name of the tenants and the landlord which
ultimately seta precedent in Balayan, Batangas for other tenants’ groups faced
with the same legal problem.

The Balayan experience indicates that disadvantaged groups are ca-
pable of suggesting solutions to their problems based on their experience and
endogenous knowledge. The problem, however, was their inability to make
representations to the appropriate judicial and administrative bodies.
SALAG’s function, therefore, was to merely provide support in terms of
equipping the people with basic iegal concepts and laws. In other words, the
legal assistance proffered by SALAG to its clients in Balayan was merely
supportive. SALAG therefore merely complemented the active participation
and concerted action undertaken by the tenants.

Indeed, the sugar tenants’ case in Balayan introduced an integrated
approach to the solution of a community-based problem; the coordinated and
complementing efforts of an endogenous group and the legal advice and
supportive role of a lawyers’ group.

This again demonstrated that legal assistance can be effectively deliv-
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ered to a community-based problem if the community members themselves
are given an opportunity to develop initiatives and allowed to exploit their
capabilities to the fullest, with the legal assistance playing a supportive role.

The case of the subsistence fishermen

A subsistence fishermen’s group called Biyayang Handog ng Dagat
(BIHADA) in Infanta, Quezon, was faced with a problem regarding Presiden-
tial Decree 704. Under this Decree, the “highest bidder policy” was used to
award a concession to catch bangus fry. They perceived that this policy would
affect subsistence fishermen in the area because of “big capitalists”, in view of
their capital resources, taking control of the concession. The bangus fry
catchers of BIHADA mobilised themselves as a group and requested that the
Municipal ordinance governing the concession for bangus fry catching be
suspended in order that they be awarded an exclusive contract to catchbangus
fry. The request was granted and the concession awarded to the fishermen’s
group which, in effect, disregarded the “highest bidder policy”. However,
later on the municipal government granted a permit to a private individual to
buy and sell bangus fry. This person, instead of buying bangus fry from
BIDAHA, went directly to other individual bangus fry catchers. This resulted
in a ruinous and unnecessary competition between the BIHADA and the
person concerned. The Mayor, in order to placate the contending parties,
revoked the BIHADA contract and the business permit so as to stop the
controversy. BIHADA pursued the case to the Ministry of Agriculture and
SALAG played a supportive role by providing legal arguments in favour of
their case. But, despite the order by the Ministry honouring the concession
previously granted to the fishermen’s group, the Mayor went ahead and
adopted the earlier highest bidder policy in which the BIDAHA refused to
participate. As a result, they have demanded that PD 704 specifically on the
highest bidder policy be reformed.

The case of the coconut farm workers

In Laguna, a group of urban settlers who are also coconut farmworkers,
occupied a parcel of land with the permission of the landowner, on the
agreement that thislatter could evict them by giving notice. On receiving such
notice, the settlers retained the services of SALAG because the landlord also
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filed proceedings in court. In this case, SALAG was left with no option but to
pursue the litigation, while at the same time, looking for ways and means by
which the case could be settled amicably in a manner beneficial to both parties
in the dispute.

Thus, while the court hearings were being conducted, the settlers,
together with SALAG lawyers, explored the possibilities by which the settlers
could be allowed to occupy the land in question without unduly burdening the
landlord. Eventually, a plan was agreed upon by both parties under which the
settlers were relocated to similar fertile lands and in a suitable location.
Alternatively, those who opted to stay on the present land could purchase the
lots they occupied at reasonable prices.

This experience concretely demonstrated how the traditional role of
lawyers could be complemented by continued efforts for a peaceful settlement
of the dispute.

Similarly, in Taguig, a group of squatters consulted SALAG in order to
protect them frombeing ejected by the local authorities. Under Philippine law,
squatters’ settlements are subject to summary demolition and relocation.

SALAG and some representatives of the squatters’ group later at-
tempted to effect an immediate but favourable proposition with the land-
owner in question. The dialogue was successful and the ejection case which
was about to be filed was permanently deferred and the case settled.

Eventually, with the supportive role of SALAG, the squatters and the
landowner came to an agreement whereby the ejection would no longer be
pursued. In addition, the landowner agreed to allow the squatters to purchase
the piece of land that they were presently occupying, and this at a reasonable
price, to the extent that the squatters were allowed to purchase the lands with
the titles in their names.

The Taguig case ultimately indicates the importance of exhausting every
possible means so that both parties could be brought together in order to
prevent tedious adversarial litigation. Further, it emphasises the importance
of the supportive role of lawyers in bringing forth a settlement. Finally, it
demonstrates that the traditional lawyer-client relationship should be one in
which the client actively participates in the pursuit of his case. The vindication
of a right and the protectior: of an interest should be a mutual and concerted
effort between the advocate and his client so as to facilitate settlement of a
problem.

As can be seen from these experiences, the legal response of SALAG
varies depending on the case to be settled, but what is important is the process
of developing the capacity of groups to articulate their demands and griev-
ances and to utilise the law as a resource to their advantage.
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However, the concerted efforts of Salag in coordination with different
GOs, POs and NGOs towards legal empowerment of marginalised target
groups are often faced with many obstacles.

Obstacles and difficulties encountered
by disadvantaged groups

The activities previously mentioned demonstrated the lack of a functional
knowledge on the part of victim groups of existing laws and the corresponding
specific rights of the community members under such laws. In other words,
there is a need for an effective government and non-government machinery to
make the existence of laws known to specificcommunities, as well as to explain
the effects of such laws to the community members. Thus, we have here an
anomalous situation where the government penalises the citizen for his
ignorance of the law, but fails to deliver the knowledge essential for an
awareness of the law’s existence and its effects on community members. The
lack of knowledge of the disadvantaged in turn perpetuates oppression and
injustice as well as distrust in the legal system.

The attitude of victim groups also poses problems. Most of the commu-
nity members exhibit a passive mentality or fatalism, reflecting their resigna-
tion to their helplessness. This is compounded by their over-dependence on
lawyers for even simple legal controversies. This perhaps can be traced to their
ignorance of the law and the inability of organisations to develop devices to
reverse the situation. Further, their fear of reprisals from “those who have”
aggravates the pursuitof casesinjudicial and administrative bodies. And, they
become disillusioned with the legal process because they feel that no matter
how meritorious a cause they have, eventually the scales of justice will tilt to
their disadvantage. This maybe explains why many marginalised groups
distrust the system of justice dispensed by the authorities.

Another obstacle is the rampant graft and corrupt practices of the local
authorities which ultimately defeat the cause of the underprivileged. Even
SALAG is not spared because it becomes difficult to explain to a client-group
that the case was not resolved meritoriously in their favour because of a
dishonest judge, public prosecutor or officer of an administrative body.

The bureaucratic process also creates problems. Government proce-
dures are too dilatory, particularly in urgent cases and even in simple matters
like registration. In other words, legal empowerment cannot be facilitated if
red tape takes precedence over judicious and expeditious resolution of a legal
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dispute or even the enforcement of a particular right. Hence, if only govern-
ment and government agencies could formulate simplified procedures to
accommodate disadvantaged groups, then perhaps this would accelerate the
empowerment process of the latter.

Moreover, government agencies, in the execution of a particular admin-
istrative and /or local directive, create confusions because departments cannot
come up with consistent and non-conflicting interpretations. In other words,
training of officers is inadequate.

Another difficulty is the inadequacy of social legislation or laws for
marginalised sectors. The government should develop a keener sense of
awareness of the plight of the needy and enact responsive legislation to meet
the underprivileged’s needs.

The judicial process itself adds burdens and sometimes serves as an
obstacle. Justice is too slow, court dockets are clogged and, despite the recent
organisation of the judiciary, the fact still remains that many cases which need
immediate attention are not given the concern they deserve.

Added to this, traditional and conventional lawyering is too profession-
- alised withamonopoly overlegal knowledge and skills. Often, lawyers are too
selfish to make their services available to the marginalised sectors and even if
they do, they may not apply themselves fully to their problems.

Obstacles faced by SALAG and other groups

Ideally, when marginalised groupsare confronted with alegal problem,
they often desire an immediate solution. In some cases, the difficulty liesin the
fact that immediate relief cannot always be ensured. For example, in one case
involving a tribal group in Paitan, Mindoro, lengthy legal proceedings were
necessary. In this case, a large part of land was declared a reservation site for
the “Mangyan tribe”. Later on, the Bureau of Forestry declared a portion of the
reservation site as alienable and disposable as public land. Thereafter, a
number of Mangyans discovered that they were being displaced from the
reservation area. Despite the desire of SALAG and other groups working with
the tribals for the land to be returned to them, the problem continues because
it involves the relocation and possible displacement of the Christian commu-
nity which would also be adversely affected.

Another complex field of socio-legal issues is in regard to the “genuine
land reform” for farmers. This issue cannot be resolved, much less imple-
mented, over night or by immediate relief. In other words, the land reform
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issue cannot be given immediate relief simply because it is complex and
requires careful examination of the facts, existing laws and the adoption of
new laws and social legislation that will address the fundamental problem of
land reform.

Another problem encountered is the lack of coordination and sometimes
the unwillingness of some socio-legal action groups to pool their efforts
together for an effective support of the underprivileged. This is compounded
sometimes by the competitive nature of these social and legal action groups.

Ideological differences can also be an obstacle. For example, some
believe in a participatory-democratic approach where people participate as
active subjects of development while others adhere to a different ideology.

SALAG, as a new group, specifically encounters difficulties in its inabil-
ity at this early stage to develop an outreach programme to serve moreisolated
communities who are in dire need of legal services. Moreover, SALAG admits
that it alone cannot shoulder the tremendous need for an effective legal
assistance service. SALAG has experienced the need for coordination with
other similar legal service groups. In addition, a re-orientation and redirection
of the thrust for legal services and empowerment of the helpless must be
considered for a genuine programme of upliftment and amelioration. Finally,
manpower considerations also play a vital factor in hampering legal empow-
erment.

Law school curricula also add problems because law students’ training
is concentrated on traditional lawyering and often on corporate law practice.
Little attention, if any, is given to enabling the students to acquire an attitude
of sensitivity and concern for the legal needs of the poor and disadvantaged.
Further, there is too much law for those who can afford it and not enough for
those who cannot. If only a system could be devised so that law schools would
encourage a sense of purpose and mission to their students to ensure thateven
marginalised groups are provided an opportunity of being given effective
legal assistance.

Conclusion

Based on the experiences of SALAG, there is a need to redirect the legal
aid programmes already in existence as well as those which are intended to be
implemented towards structural reformin the major social, economic, political
and legal rubrics of society. For it has been clearly shown that unless these
structures are changed to ensure delivery of government services, the power-
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lessness of the weak will only continue. Further, the entrenchment of poverty
is basically founded on these unjust structures requiring their immediate
reform. Itappears, therefore, that the problem of poverty can only be resolved
and alleviated if major concern on the part of legal action groups is concen-
trated in the creation of mechanisms which would do away with if not modify
these structures.

The strategy of any legal aid programme to be effective must first of all
be coordinated with similar social action groups so as to effect a united
approach to the resolution of a particular socio-economic political and legal
dispute. Second, it must have the support of government and its implement-
ing agencies to ensure success in both micro and macro-levels. Third, the
structures which perpetuate oppression should be modified and/or altered so
that service and not oppression and injustice will be the theme of the time.
Fourth, legal institutions should cooperate and sensitise their students to
generate awareness and commitment on the true mission of legal service.
Finally, the legal system must accommodate the increasing need for reformin
terms of traditional procedures and entertain suggestions and, if possible,
implement such ideas so that justice is not compromised for the sake of
procedures.

With this, the current legal situation in Philippine society and probably
in Asia as well, can best be restated in the following: There is too much law for
those who can afford it and too little for those who cannot.

The challenge should be directed towards shattering this tragic but real
malady.
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Introductory Statement

by
D.]. Ravindran — Legal Officer for Asia

The International Commission of Jurists, in the late 1970s and at the
beginning of the 1980s, organised a series of seminars in Asia, Africa and Latin
America on “Rural Development and Human Rights”. A common conclusion
of these seminars including the South-Asian seminar held in Lucknow in 1982
has been that the participation of the rural poor and the disadvantaged in
planning, implementing and monitoring development programmes is essen-
tial for meaningful development to take place. One way of ensuring their
participation is to help themassetas well as to protect theirrights. Lawyersand
legal aid organisations can play an important role in this process.

To quote from the Lucknow seminar, “the contribution which lawyers
and legal aid organisations can make is to apply their skills to:

- study the way in which the rural poor are being cheated and oppressed
and otherwise learn about their true situation;

- help them to mobilise and organise themselves so as to develop a
countervailing power to combat their impoverishment;

- inform them of their legal rights, including rights under national pro-
grammes of rural development, and of the ways in which the law can be
a resource to enable them to secure these rights;

- give them legal aid and advice;

—  protect them frem those who misuse the law to harass and oppress them;
and
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- undertake critical appraisal of existing or proposed policies, legislation
and administrative actions which impinge on their human rights.”

Since the Lucknow seminar, the provision of legal aid and legal resources
to the rural poor and the disadvantaged has been widely accepted and many
new ideas and experiences have emerged in the region.

Accordingto Dr. U.Baxi, India has witnessed its first real upsurge of legal
activism, which has included justices of the Supreme Court. We are honoured
by the presence of former Chief Justice of India, Justice P.N. Bhagwati who has
contributed so much to judicialactivismin India. The presence of Justice Shetty
of the Supreme Court of India who has kindly agreed to inaugurate this
seminar assures us that the Supreme Court would continue to provide leader-
ship in the field of legal aid for the rural poor and other disadvantaged groups.

Weare glad that we are able to hold this seminar in India in collaboration
with the Rajpipla Social Service Society which is known for its creative use of
law as a resource for the poor and the disadvantaged. We are grateful to Fr.
Joseph for agreeing to cosponsor the seminar and for helping to organise it. We
are greatly honoured by the Chief Minister’s agreeing to speak today; his
presence as a special guest this morning shows the State government’s com-
mitment to encouraging legal aid programmes.

The upsurge of legal activism is not confined to India alone. In varying
degrees and forms it is taking place in all the countries of the South Asian
region.

The purpose of this seminar is to facilitate the sharing of experience by
groupsin the region so as to look into the positive and negative developments
that have taken place since the Lucknow seminar in the field of legal aid to the
poor.

The participants will examine and compare the working of existing
organisations in the region engaged in educating the rural poor about their
rights and making legal services available to them. This would include
discussing the obstacles faced by the groups and how to overcome them; and
evolving strategies to make their work more effective as well as to stimulate
new groups.

The proceedings of the seminar will be published and widely dissemi-
nated in the region. We very much hope and are confident that the conclusions
and recommendations of this seminar will contribute further to the strength-
ening of legal aid and legal resource programmes in the region. This is the
challenge before us.
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Extracts from the Chairman’ Address

by
Justice PN. Bhagwati,
Former Chief Justice, Supreme Court of India

I feel deeply privileged to have been invited here to preside over the
inaugural session of the workshop on “Legal Resources for the Rural Poor and
other disadvantaged groups in South Asia”. We in South Asia all belong to
developing countries where society is marked by large-scale poverty and
ignorance and extreme social and economic inequalities; the subject chosen for
discussion is, therefore, of particular significance to all of us. lam happy to find
that assembled here are not only lawyers but also representatives of social
action groups from the different countries of South Asia. I am convinced that
if we want to bring about change in the social and economic structures that are
responsible for poverty and ignorance, it is absolutely essential to operate
through social action groups and participatory organisations of rural poor.
The traditional legal service program;iie which consists of providing legal
assistance to the poor seeking judicial redress from legal injury caused to them
is totally inadequate to meet the specific needs and the particular problems of
the poor in our developing countries. The success of the traditional legal
service programme would depend upon two factors, namely:

1)  the person affected should be able to realise that the problem he faces is
a legal problem capable of legal redress and

2)  he must have the capacity to assert his legal right by adopting ap-
propriate legal remedies.
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Unfortunately, both these factors are markedly absent in our developing
countries and this renders the traditional legal service programme ineffectual
and deprives it of all utility.

There are also psychological and sociological barriers between the poor
and the lawyers, who tend to share middle-class approaches and attitudes,
with the result that the poor find lawyers rather remote. Even if a poor man is
aware of hisrightsand isassertive, he may still be afraid of social and economic
reprisals from his opponent who usually comes from the powerful section of
the community. This is especially true of rural society where community life
is still traditional, where paternalism and not egalitarianism is the dominant
attitude, where a poor man is either your dependent or your enemy but never
an independent and assertive individual. Moreover, the traditional legal
service programme would almost inevitably suffer, as pointed out frankly in
the national report from Pakistan, from lack of enthusiastic cooperation from
lawyers. Furthermore, the traditional legal service programme can function
effectively only if there is legal equality but unfortunately in our countries,
legal equality is to a large extent only formal because of extreme social and eco-
nomic inequalities. In addition, the traditional legal service programme is
actor-oriented and not structure-oriented. It assumes that the law is just and
thatinjusticeresults from violation of thelaw. It fails to realise that the violation
of the human rights of the poor is caused mostly by unjust social and economic
structures. The result is that the legal aid lawyer sees his function simply as
indicating and upholding the law and not changing the law or the social and
economic institutions. The traditional legal aid programme cannot therefore
attack the problem of poverty and bring about developmental change...

The poor are unable, onaccount of their poverty, to participate effectively
in the political process at various levels and the direct consequence of this is
that we often have laws that are inadequate and ineffective...

The judiciary can also be indifferent to the problems of the poor, some-
times out of ignorance and sometimes out of lack of sensitivity...

It is therefore necessary to set up a dynamic legal services programme
which would provide ar effective answer to these problems and difficulties
encountered by the poor and the social action groups helping the poor. The
legal service programme must be bold and militant in its approach, ambitious
in its design and radical in its strategy.
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Extracts from the Inaugural Speech

by
Justice K. Jagannatha Shetty,
Judge, Supreme Court of India

I am most grateful to the International Commission of Jurists and the
Rajpipla Social Service Society for giving me this opportunity to inaugurate the
South Asian Seminar on “Legal Services for the Rural Poor and other Disad-
vantaged Groups”. Itisfitting that we are meeting in this tiny town witharural
background where we can personally see the problems and living conditions
of persons for whose benefit this seminar has been arranged.

The scenario given in each of the papers from the participating rep-
resentatives is similar: the rural poor and other disadvantaged groups have
been subjected to centuries of oppression; they have been denied rights; they
have been exploited; they remain in ignorance; and they have no legal
awareness. These things will have to be borne in mind when we think of legal
service to the rural poor.

In all developing countries, the poor as a class suffer injustice not nec-
essarily due to lack of social legislation or to governmental inaction, but
through the actions of the affluent and unscrupulous. Sometimes they also
suffer from discriminatory treatment meted out by the administrative appara-
tus. It has been found everywhere that the poor are less legally competent, less
knowledgeable, less skilled and less confident in relation to the law. So much
so that they are more likely to become victims of injustice. Experience has
shown that the poor or disadvantaged sections of society often fail to take the
initiative in matters capable of legal resolution because they are intimidated by
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the institutions usually associated with the law, such as the police, the prison
system and the courts. They also fear that if they take legal action, their
employer, master, landlord or the department may retaliate. They thus con-
sider the process of law and litigation with trepidation.

The Indian Constitution by Directive Principles of State Policy envisages
a great scheme for social and economicregeneration. The provisions contained
therein, though not enforceable in any Court of law, are nevertheless funda-
mental in the governance of the country and it is the duty of the State to apply
those principles in making laws.

These Directive Principles, if properly implemented, would go a long
way to help the rural or urban poor. But how to achieve this? The existing State
machinery is hardly sufficient for the purpose. We have not enough courts,
constables and lawyers. This appears to be uniformly so in all developing
countries.

The legal system, pervasive in urban areas, is only slenderly present in
rural areas. The low visibility of the legal system, and its slender presence
renders official law (its values and processes) inaccessible and even irrelevant
for the people. Other factors (such as the language of law, which is alien to
about 95% of the people) compound the distance between the State’s law and
people.

The ineffective presence of the legal system coupled withilliteracy of the
vast majority of the rural poor is the main cause for their backwardness. The
people do not know the laws enacted for their benefit. Many laws exist only in
the statutes book and are not enforced by the state machinery. Most of the laws
which are intended to benefit the weaker sections of society are not taken
advantage of. Most often their benefits do not reach the poor. Take for example
thelegislation intended to benefit unorganised labour, small peasants, agricul-
tural workers, landless labourers, artisans, etc. They do not know the laws
relieving them of their indebtedness. They do not know the laws securing for
them the lands granted or held by them on lease. There are laws prescribing
minimum wages for agricultural workers. There are laws against child labour.
Yet, if we go to the rural areas, we may find everybody is acting contrary to
these laws. If the laws which are meant for the benefit of the poor and disad-
vantaged are strictly enforced and if the benefits of the laws reach the
deserving, there isno doubt that there will be social and economicregeneration
of the rural poor.

Legal aid in rural areas, in the first place, must ensure a sense of security
to the poor. It is imperative as Ms. Nausheen Ahmad, the representative of
Pakistan has stated in her paper, “that the poor must be made to overcome the
sense of helplessness which they suffer because of their heritage of oppression
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and to replace this with a sense of self-confidence.” We must assist them in
their mobilization; we must defend them against retaliation. We must protect
them from exploitation.

Secondly, as O. Chinnappa Reddy, J. (who has recently retired as Judge
of the Supreme Court of India), said, “we must propagate social welfare
legislation and educate the people on their rights, to convince them about the
uses to which the legal system may be put to their advantage and to convert
apathy into enthusiasm, indifference into courage and finally toactas pressure
groups to secure law reforms wherever they notice during the course of their
activities that the existing system is working injustice to the economically
disadvantaged.”

Thirdly, legal aid must be a continuing service as appropriate to the
community or class of persons, It should be extended with the ultimate aim of
integrating the poor into the mainstream. We cannot doom them to remain
hewers of wood and drawers of water. They should be afforded an added
dignity, an added status and an added opportunity of a fuller and broader life.

This cannot be achieved by voluntary organisations alone, however
honest and diligent they may be. The State must come forward with massive
national programmes with an establishment of a State cadre of highly moti-
vated, well-trained and dedicated social workers, or social investigators. They
must go round the rural areas and investigate the legal requirements and the
social and economic problems of the poor. They must acquaint them with and
advise them of their legal rights. In coordination with the local or district
authorities or legal service authority, they must take necessary steps 1o bring
the much needed relief to the poor and the disadvantaged.

I wish you all every success in your deliberations.
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Extracts from the Speech

by
Hon. Chief Minister of Gujarat,
Mr. Amarsing Chaudhary

I deem it my privilege to have been asked to be the Special Guest and to
address this August gathering this morning,.

The Constitution of India emphasises that the States have to promote
with special care the educational and economic interests of the weaker sections
of the people and in particular of scheduled castes and scheduled tribes and
shall protect them from social injustice and all forms of exploitation.

Iam very happy to mention that the State of Gujarat hasbeen the pioneer
in many fields in the whole country. The State of Gujarat has, also, provided
dynamic leadership in the realm of free Legal Services and Lok Adalats. Thus,
long before the provision wasmadein Article 39A, in the Constitution of India,
the experiment of free Legal Aid was evolved and formulated in Gujarat. The
Government of Gujarat appointed a Committee under the Chairmanship of
the then Chief Justice Shri P.N. Bhagwati, who is, fortunately, presiding this
inaugural session on ‘Legal Services for the rural poor and other disadvan-
taged groups’. After the Committee submitted its report, Legal Aid Rulesand
Legal Aid Advice Rules were framed in 1972 so0 as to provide free legal aid and
advice to Adivasis, Harijans, landless labourers, and other economically and
socially backward classes to help theminlegal proceedings. At theinitial stage,
a pilot project was introduced in certain districts but subsequently, it was
extended to the entire State of Gujarat. In the year 1982, the Government
finalised its policy and constituted the Gujarat State Legal Aid and Advice
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Board with a view to making Legal Aid and Advice available to persons with
limited means and economically and socially backward sections in the com-
munity. Under the new scheme, we have a District Legal Aid Committee at all
district headquarters and a Taluka Legal Aid Committee in each Taluka of the
State.

The Legal Aid and Advice Board has adopted the following activities:.

1)  Free legal aid and advice
2) Lok Adalat

3)  Public interest litigation
4)  Legal literacy project

5)  Jail reforms

6)  Grievance cell.

I am also happy to mention that Gujarat is again the pioneer in the field
of Lok Adalat programmes. Thus, the second important activity of the Board
is to arrange Lok Adalat programmes. The concept of Lok Adalat is the living
force of the day. The idea for the need of a Lok Adalat as a different forum for
expeditious settlement of disputes is currently sweeping the nation. The
contribution of Gujarat in evolving and implementing the concept of Lok
Adalatis outstanding. Complexity of procedures, prohibitive cost of litigation
and inordinate delay and monumental wastage of time, are the major draw-
backs of the present judicial system. The accumulated frustration of the people
desirous of quick decisions is the biggest single reason for the people having
responded with hope, excitement and zeal to experiments in holding Lok
Adalats - “for disputes ending, for disputes pending.” I am very happy to
mention that in Gujarat 160 Lok Adalat Camps have been so far organised by
the Board, in which, inall, 42,107 cases were placed for settlement, out of which
26,014 cases were settled by compromise between the parties. The Board also
gave legal aid in 1,995 cases till now.

Itis needless to mention that the innovative and new strategy evolved by
the Legal Aid Board in Gujarathas proved a grand successin providing speedy
and cheap justice at the door-steps of the weaker and exploited class of people.
Itisin this context that the South Asian Seminar on ‘Legal Services for the Rural
Poor and other Disadvantaged Groups’ assumes more significance. It is really
very heartening to note that such a seminar is being organised on a very
interesting and burning question in a backward area of Gujarat State like
Rajpipla. [ would like to congratulate the Rajpipla Social Service Society for its
outstanding legal aid programmes in the four provinces of the State of Gujarat
covering nearly 600 villages. I would also like to congratulate the Co-ordinator
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of the Society, Fr.. Joseph Idiakunmel, and the Office Bearers of the Internatiiomeal
Commission of Jurists. [ also welcome the delegates coming fromm different
parts of the country and the world for the Seminar and [ wish them meaningjful
and successful deliberations and dialogues.




Problems and Challenges Faced
By Legal Resource Groups
In the South Asian Region

Working Paper by
Clarence ]. Dias

Legal Activism in South Asia at the Crossroads?

The last decade has witnessed in South Asia a resurgence and maturing
of the legal aid movement. The maturing is typified by a shift away from top-
down, professional-client-based approaches to legal aid towards a service-
oriented concept of “legal assistance” and a self-reliance-oriented concept of
legal resources. The resurgence is evident from the proliferation of organisa-
tions providing legal support and legal services both in the governmental and
non-governmental spheres. Many of these organisations adopt what in Indo-
nesia has come to be described as a structural approach to legal services. Legal
activism, in such an approach, is viewed as one (among several) means
towards bringing about structural reform and social change in the societies of
South Asia which are characterized by massive impoverishment and power-
lessness and an intolerably skewed distribution of wealth, resources and
power.

Legal resource groups in the region are thus aspiring towards helping to
bring about profound social transformationsand therein liesa dilemma for the
law activist. She will have to move beyond the traditional palliative, amelio-
rative, incremental role that conventional legal activism offers. She will have
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to help tear down unjust and exploitative structures rooted in the legal system
and this may well mean the demise of several existing legal structures.
Changing existing legal orders may not be a sufficient condition but is surely
a necessary condition towards changing existing national and international
economic and social orders.

In such an endeavour the law activist is forced into new, often con-
frontational relationships with government, with private power, and often
with the prevailing leadership of the very legal profession itself. She is also
forced into new collaborative relationships (based upon a notion of partner-
ship between equals) with social action groups (SAG) and with victim groups
who are being assisted. Many of the problems and challenges faced by legal
resource groups in the region stem from these new relationships. The response
of such groups to these challenges will soon determine whether the tribe of law
persons will play a significant ora marginal role in the mass-based struggle for
injustice that is currently underway in Asia.

Legal Resource Groups and Governments

The most serious problems that legal resource groups face are in their
relationship to government. The attitude of governments ranges widely:

A. Repression, both through the use of draconian laws (relating, for
example, to sedition, subversion) and through subtle use of detention (under
laws of general preventive detention or under special laws such as those
dealing withinternal security or terrorism), torture or extra-judicial executions
(sometimes euphemistically described as “disappearances” or “encounters”).
By and large, legal resource groups in the region have stood firm against
repression and responded to the challenge by constant recource to the law
itself, not necessarily to secure relief and remedies but to expose the blatant use
of power involved. Repression against a legal resource group has come to
represent tacit admission by the powers that be, of the importance of the work
of such a group. Repression has often tended to help rally groups together and
has often proved counter-productive. The intimidatory aspects of repression
seem to have been countered by legal resource groups and only governments
willing to use law to institute a “reign of terror” can successfully use law to
repress social action. For most governments of the region, law has tended to be
a double-edged sword. It does, on the one hand, provide an effective tool for
repression. But, on the.other hand, it also provides the mechanism for holding
governmental authorities accountable.
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B. Covertness. Most governments in the region use laws such as the
Official Secrets Act to cloak their activities in utter secrecy. Information
essential to social action is usually withheld from the public. Even inspection
of courtrecords in the rural areas of Maharashtra (as part of a study attempting
to identify changing patterns of criminal deviance) required official permis-
sion from the protonotary of the Bombay High Court. The Bhopal tragedy
poignantly demonstrates how pathological the bureaucrat’s quest for secrecy
has become. Legal resource groups have countered with demands for a new
freedom of information law but one cannot be over-optimistic of such an
approach. Difficult though itmight be, legal resource groups will have to make
creative use of thelitigation process to compel disclosure and the judiciary will
have to change its current attitude that seems to stem from a presumption of
secrecy and non-disclosure.

C. Governmental Lawlessness is perhaps the single most important prob-
lem faced by legal resource groups. Upendra Baxi has detailed the various
forms such governmental lawlessness takes in his pioneering book The Crisis
of the Indian Legal System. Time and again, those involved in social action
litigation in India have been frustrated when courtroom victories prove to be
pyrrhic because governmental authorities flout, with impunity, the directions
and orders of the court. Such authorities act as if they are above the law and too
often get away with such conduct. In some contexts, legal resource groups
have responded by mass community-based, rights-awareness campaigns to
build up the public opinion needed to combat such governmental lawlessness
through mass protests, demonstrations and direct action.

D. Co-optation. Where the stick has failed (or is unlikely to succeed),
governments have been quick to offer the carrot. Social action groups have had
toresist being co-opted by the very system they are challenging. Legal resource
groups, in particular, have had to deal with efforts by government to retain
control over legal services programmes by bringing them under government
administration and government funding. Unlike repression, whose more
blatant forms are well-known, the techniques of co-optation are much more
subtle and could well be the subject of careful legal study and documentation.

Legal Resource groups and Private Power

In his farewell judgement as Chief Justice of the Indian Supreme Court,
Justice P.N. Bhagwati drew attention to the grave problems posed by “centres
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of economic power”. Such centres of private power are even more immune
from accountability than their public counterparts and often operate theirown
private “armies” and security forces. Moreover, they are in a dominant
position vis-a-vis the legal profession. The economic base of the average
lawyer's practice is often very much controlled by the private secior. More-
over, the experience with powerful multinational corporations shows that the
line between private power and the state often cannot be clearly demarcated
with local government officials often being little more than lackeys for a giant
multinational. The impoverishment of a majority of the peoples of Asia has
largely resulted from the feeding of fransnational hungers:

A
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Hunger for developing country natural resources. Historically, this
hunger was for the primary commodities and primary products of de-
veloping countries. Today the hunger is also for developing country
lands on which transnational agri-business plantations are producing
cheaply (for global markets), bananas and pineapples in the Philippines,
strawberries in Mexico, horticultural products in Kenya, oil palm in
Malaysia. More recently, there is a new hunger for developing country
land as pollution havens for ultrahazard industry and evenas dump sites
for toxic wastes! Ruling elites in developing countries are willing accom-
plicesin the feeding of such international hungers bargaining awaylong-
term pauperization of the human and natural environment for short-
term profits and wealth.

Hunger for developing country labour. This hunger is both for cheap
unskilled labour (in export processing zones or as “guest workers”) and
for skilled labour (creating a perpetual brain drain). All this takes place
in the name of a so-called international division of labour. But the link
between feeding international hungers for developing country labour
and the pauperization of the human environment and degradation of the
physical environment in developing countries is rarely made.

Hunger for developing country markets stems from their use, both as a
dumping ground for surplus production as well as to sustain levels of
economic growth in industrialized countries. The feeding of this in-
ternational hunger also takes a heavy toll on the human and natural
environment of developing countries.

Hunger for ways (including development projects) to recycle developed
country capital surpluses can resultin the export of debt and inflation to
the developing countries with very real costs in terms of human suf-
fering.




E. Hunger for superpower spheres of influence has led to the unfortunate
militarization of the developing world with, once again, heavy costs to
the human and natural environment.

These international hungers are not without their national counterparts,
of course. For example, the growing incidence of bonded labour and slavery-
like practices are the product of models of development which are primarily
oriented to serving the needs of minorities or the urban-industrial population.
There is, thus, a vested interest in keeping a large sector of the population
unorganized and depoliticised, so that the poor can be availed of as a source
of perennial, cheap and docile labour. Similarly, policies of rural development
have tended to make only such inputs into the rural economy as are necessary
to ensure outputs needed by the urban-industrial sector.

The feeding of these transnational hungers often takes the form of
“development projects” in which our governments are willing collaborators
with transnational actors in endeavours which bring benefits to a privileged
few but impoverishment, starvation, exploitation to the many. Such projects
include:

1. Industrialisation projects which unquestioningly embrace hazardous
(so-called “high”) technologies and sacrifice or imperil the lives of
workers or communities.

2. Agricultural development projects which are intended to achieve “food
self-sufficiency”, or export earnings but which end up financing unequal
urban development while causing rural hunger, exploitation, and im-
poverishment.

3. Large-scaleinfrastructure or dam-building projects which displace thou-
sands and ruin the ecology to provide energy and water for a privileged
few.

Legal resource groups have often been called upon to confront such
projects. Working in collaboration with investigative journalists, they have
called attention to the various acts of lawlessness that have occurred within
such projects and indeed to the very lawlessness of some of these projects
themselves. Increasingly, legal resource groups will have to turn to human
rights law to confront and challenge abuses of private power. They will also
need to try to bring in law to help in the mobilizing and organising of victim
groups to fight back against powerful elites subjecting them to repeated
victimization. The struggle to use law in this regard will not be an easy one
since some laws may indeed be a product (and reflect the needs) of such
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powerful elites. But some strides have been made (in India, for example,
through social action litigation) to interpret provisions of the Constitution
guaranteeing fundamental rights in a manner which casts upon the stage
positive obligations to protect its people against the excesses and abuse of
private power.

Legal Resource Groups and Other Social Action Groups

Legal activists have only recently been attempting to reach and serve
victim groups located in remote rural settings. They have only recently been
shifting from a reactive to a proactive approach. In such efforts to reach out to
disadvantaged groups and communities, it has been essential that they work
with and through other social action groups aiready in close contact with the
grassroots level. Such relationships are fraught with difficulties. Most social
action groups have strongly negative perceptions of lawyers, of law and of
legal institutions. These perceptions are often well-founded and based on past
experience. Legal resource groups need tact and understanding and patience
to help overcome these perceptions. Moreover, they often need to change their
owr attitudes (which reflect all too often the adversarial world lawyers work
in) and ability to relate to and communicate with social activists. There is also
a need to help both legal and non-legal social action groups appreciate that,
despite differences in working methods and approaches, they both share
fundamental values and hopefully a shared vision of the direction in which
they would like to see their societies go. For their part, social action groups will
have to adjust their fiercely individual, “go it alone” working styles and learn
to appreciate when and how to draw legal resource groups in as partners
towards more effective social action campaigns.

Legal Resource Groups and Victim Groups

Many of the tensions that sometimes typify the relationship between
legal resource groups and other social action groups also often typify the
relationship between the former and disadvantaged groups and communities
and organisations of the rural poor. Such community groups and organisa-
tionsalso have largely negative perceptions of lawyers and the law. Often they
are cynical, having been hurt too often by the “helping hand”. In some
countries, their physical isolation is exacerbated by laws which isolate them
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further (such as laws which require special permits to visit or work in “rural
areas” or “sensitive areas”). Most of all, victim groups are often bemused by
the appalling ignorance as to their plight, concerns, problems and priorities by
those (including law persons) who seek to help them. As one rural community
in the Philippines so aptly exhorts, legal action groups (and other social action
groups) must “go to the people, live with the pecple, learn from the people”.
Legal resource groups motivated enough to want to help serve disadvantaged
groups and communities must set out patiently to demonstrate that they can
indeed be a help and not a hindrance. Working with communities to help
implement strategies that the community itself has formulated is perhaps the
most appropriate approach. After all, nothing succeeds like success. More-
over, even failures can become stepping stones to success if such failures have
been dissected in a participatory fashion enabling the learning from one’s
mistakes. The challenge for legal resource groups is to restrain their natural
tendency of attempting to “make decisions for clients” and instead to play the
role of facilitator and resource person enabling victim groups and communi-
ties to regain control themselves over their own future.
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Legal Services for the Rural Poor and
Other Disadvantaged Groups

Rajpipla, India, 27-31 December, 1987

Name

BANGLADESH
Sultana Begum (Ms)

Shahida Khatun (Ms)

Fawzia Karim (Ms)

NEPAL
Dinesh R.S. Dhunghel

Birodh Khatiwada
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Arabpur, Puraton
Koshba
Jessore

‘Samaj Bohbon’ Rd
No. 10, H-10
Banani

Dhaka 13

Non Formal Education
Service Centre, NFESC
P.O. Box 2986
Kathmandu

Naya Sava Form
Hetauda 4,

Narayany Zone,
Makunpur Dist.

LIST OF PARTICIPANTS
Address Particulars
Diakonia Project Officer; Field
P.O. Box 5051 Coordinator of a local
Dhaka 5 NGO
Banchte Shekha Programme Coordinator
Airport Road

Practising Lawyer;
Member, Bangladesh
National Women Lawyers
Assn.

Director of Adult Literacy
Programme, NFESC

Member, Forum for
Protection of Human
Rights




Prabha Thacker (Ms)

Bharat Raj Upreti

INDIA
P.N. Bhagwati

Rajeev Dhavan

H.C. Dholakia

Clarence J. Dias

D. Gnanapragasam

Centre for Women and
Development (CWD)
P.O. Box 3637
Kathmandu

Pioneer Law Associates
Bagbazar Kha 2579
Kathmandu 2

5.296 Greater Kailash
Part I1
New Delhi 110048

c/o Public Interest
Legal Support and
Research Centre
(PILSARC)

A-131 New Friends
Colony

New Delhi

Faculty of Law
M.S. University of
Baroda

Baroda ~ 390002

International Centre
for Law in Development
(ICLD)

777 United Nations Plaza

New York, N.Y. 10017
USA

Legal Resources for
Social Action (LSRA)
Plot No. 18,

Peria Melamaiyur Road
Vallem

Chingleput 603002

Board Member and
Coordinator of Women’s
Information Network,

CWD

Secretary, Nepal Law
Society; Secretary, Legal
Aid Action Committee,
Nepal Bar Association

Former Chief Justice
of India

Former Consultant,
Committee for the
Implementation of
Legal Aid Scheme;
Govt of India; Director
(Designate) PILSARC

Dean, Faculty of Law;
Member, Law Commission
of India; Member
Governing Council, Indian
Law Institute

President, ICLD; Law
Professor at Bombay
University and Boston
College

Lawyer; Coordinator, Legal
Resources for Social Action
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Smitu Kothari

Sharad Kulkarni

R. Raja Kumar

Girish Patel

1la Pathak (Ms)

Nitya Ramakrishnan (Ms)

P. Rathinam

K. Jagannatha Shetty

T.M. Vasudevan
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Lokyan
13 Alipur Road
New Delhi 110054

Centre for Tribal
Conscientization
B-4 Shantadurga
41-5 Karve Road
Pune 411038

Centre for Socio-Legal
Research &
Documentation Service
3rd floor, 138 Thambu
Chetty Street

Madras 600001

M4/70/539 Lal
Bahadur Shastri Nagar
Opp. Pragati Nagar
Ahmedabad 13, Gujarat

Ahmedabad Women’'s
Action Group (AWAG)
5 Professor’s Colony
Navrangpura
Ahmedabad 380009

52, Babar Road
Bengali Market
New Delhi 110001

c¢/0 110 Law Chambers
High Court Building
Madras 600104

3 Tuglak Road
New Delhi 110011

No. 1 Dr. B.N. Reddy Rd
Madras 600017

Researcher; Editor,
Lokayan Bulletin

Director, Centre for Tribal
Conscientization

Practising lawyer;

Secretary, Centre for Socio-

Legal Research &
Documentation Service

Advocate; President, Lok
Adhikar Sangh

Founder Member and
Secretary, AWAG

Lawyer

Advocate; Lawyer-in-
charge, Legal Aid and
Advice Centre

Judge, Supreme Court of
India

Lawyer; Member, State
Legal Aid




R. Venkataramani

A. John Vincent

PAKISTAN

Nausheen Ahmad (Ms)

Sabihuddin Ahmed

Aitzaz Ahsan

Zia Ahmed Awan

Afroz Thsan Haq (Ms)

Hina Jilani (Ms)

14A/13, WE.A.
Karol Bagh
New Delhi

SOCO Trust
Plot 359, KK Nagar
Madurai 625020

56B Second Sunset St.
Defence Society
Authority, Karachi

Haroon House, 2nd fl.
Dr. Ziauddin Ahmed
Road,

Karachi

5 Canal Bank
Jaman Park
Lahore -3

Haroon House, 2nd fl.
Dr. Ziaudhin Ahmed
Road,

Karachi

Arkay Square
First floor

Room No. 31
Shahrah-E-Liaquat
Karachi

AGHS Law Associates
131 Ele Gulber 111
Lahore

Advocate, Supreme Court;
Legal Aid Centre

Liaison Officer, SOCO
Trust

Barrister-at-Law, Member,
Pakistan Women Lawyers’
Association

Advocate of Supreme
Court; Vice-president,
Pakistan Human Rights
Commission

Advocate; Vice-Chairman,
Pakistan Human Rights
Comumission; Member
Pakistan Bar Council

Advocate; Former Joint
Secretary Karachi Bar
Association; Member,
Pakistan Human Rights
Commission

Advocate of High Court;
General Secretary,
Pakistan Women Lawyers
Association; Member,
Pakistan Human Rights
Commission

Advocate; Founder

President, Punjab Women
Lawyers Association
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SRILANKA
Shanta J.R. Pieris

Ainsley Percival
Samarajiwa

Jaini de Silva (Ms)

Bhagavadas Sriskantha-
das

Mapalagama Wimala-
ratne Godagama

SOUTH EAST ASIA
PHILIPPINES

Jefferson R. Plantilla

Hector Soliman

Arnedo S. Valera
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International Centre
for Ethnic Studies
(ICES)

8 Kynsey Terrace
Colombo 8

80/16 Templar’s Rd
Mount Lavinia

Law and Society Trust
8 Kynsey Terrace
Colombo 8

Lawyers for Human
Rights and Develop-
ment

2251/1 Cotta Road
Colombo 8

“Piuma” Mapalagama
Galle

SALAG

Room 816, Rufino Bldg,
Herrera Street

Makati, Metro

Manila

Centre for People’s Law/
BATAS

433 B, Serrano Avenue
Murphy, Quezon City

SALAG

Room 816, Rufino Bldg.
Herrera Street

Ayala, Makati, Metro
Manila

Associate Researcher
ICES; Undergraduate,
University of Colombo

Attorney-at-Law; Former
State Official,
Ministry of Education

Programme Officer

Assistant Secretary,
Lawyers for Human
Rights and Development;
Attorney-at-Law

Vice-President, Sarvodaya
Legal Aid Movement

Legal Coordinator, SALAG

Lawyer; Director, BATAS

Lawyer; President, SALAG




THAILAND
Surasavadee Hunpayaon

Bunlue Khonchantra

Jaraen Compeerapap

Sarawut Pratsomraj

Saipin Térdphaopong (Ms)

Nikorn Weesapen

OBSERVERS
Keith Emrich

John Humphreys

Friends of Women

c/o Faculty of Law
Thammasat University
Bangkok 10200

Faculty of Law
Thammasat University
Bangkok 10200

198/215 Charansri
Market

Paak-Klong Pasricharan
Bangkok 10160

Coordinating Group for
Religion in Society
(CGRS)

495 /44 Soi Yoo-omsin
Jaran-sanitwong 40 Road
Bangkok 10700

Friends of Women
98/4 Phraathit Rd
Phranakorn
Bangkok 10200

Union for Civil Liberty
62 Srinarong Road
Maung District

Ubon

ESCAP

United Nations Bldg.
Rajadamnern Avenue
Bangkok 10200, Thailand

The Ford Foundation
M.C.C.P.O. Box 740
Makati, Metro
Manila 3117
Philippines

Instructor of Graduate
Volunteer Centre,
Thammasat University

Professor of Law;
Member Legal Aid Centre
of Faculty of Law

Lawyer; Human Rights
Researcher, Committee of
Legal Aid Centre

Legal Consultant on
Human Rights Issue

Section on Women's
Rights Protection Centre

Lawyer; Human Rights
Coordinator, UCL Ubon

Social Affairs Officer

Programme Officer
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Peter Nimkof

R. Sudarshan

Lawrence Surcndra

319 Marion Avenue
Mill Valley,
California 94941, USA

The Ford Foundation
55 Lodi Estate

New Delhi 110003
India

ARENA

A4, 2F, G Block

Hung Hom Ray Centre
104-108, Baker St.
Hung Hom Kawloon,
Hong Kong

RAJPIPLA SOCIAL SERVICE SOCIETY

Mahesh Mali

Fr. Joseph Idiakunnel
Fr. Matthew

Fr. Stanny Jabamalai

RSSS

Rajpipla P.O.
Dist. Bharuch
Gujarat 393145
India

ditto
ditto

ditto

INTERNATIONAL COMMISSION OF JURISTS

D.J. Ravindran

Mana Moeljadi (Ms)
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IC]

P.O. Box 120

1224 Chéne-Bougeries/
Geneva, Switzerland

ditto

Asst. Representative and
Programme Officer,
Human Rights, Social
Justice & Governance

Coordinator

Advocate

Legal Officer for Asia

Administrative Assistant
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