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Introduction

T h is  is th e  s ix th  a n n u a l r e p o r t  o f  th e  C e n tre  fo r  th e  
Independence of Judges and  Lawyers (C IJL ). Every  year, the 
C IJL , which is a component of the International Commission of 
Ju ris ts  (IC J), publishes an annual report analysing existing legal 
structures and the prevailing hum an rights situation in various 
c o u n tr ie s  o f  th e  w o r ld  as th e y  e ffe c t ju d ic ia l  a n d  leg a l 
independence. The report also catalogues the cases of judges and 
lawyers who are harassed or persecuted.

W hy  do we focus on judges and law yers? This is because 
effective universal protection of hum an rights requires tha t every 
country  has a system that checks the proper application of law. 
The executive authority has significant pow er to limit individual 
rights and freedoms. These limitations can only be permissible if 
they are consistent w ith hum an rights norms. It is the courts' task 
to examine the proper application of law and to check against the 
abuse of pow er by  the executive. Hence, protecting judges and 
la w y e rs  from  im p ro p e r  in te r fe re n c e  in  c a r ry in g  o u t th e ir  
professional duties is essential to  p reserv ing  hum an rights. In  
other words, only where the judiciary and the legal profession are 
independent can a domestic rem edy be effective. This is w hy the 
C IJ L  strives to prom ote judicial and legal independence.

Sim ilar to  prev ious years , the  C I J L  subm itted  Attackd on 
Judtice to  the U nited Nations. This year, the report was submitted 
to  the  U N  Com m ission on H um an  R ights. O u r pu rpose  is to 
assist this body in assessing w ays and means to pro tect judicial 
and legal independence.

The d raft report was also subm itted to  the governm ents it 
covers for their comments. The observations of the governments 
w ho responded are included in the report.
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Trends in  Ju d icia l and L egal Independence 
during 1993-1994

This year s Attacks on Justice catalogues the cases of 572 jurists 
in 58 countries w ho have suffered reprisals for carrying out their 
professional functions betw een Ju n e  1993 and D ecem ber 1994. 
O f these, 72 w ere killed, 3 w ere «disappeared», 28 w ere attacked, 
119 received  th re a ts  o f v iolence, 24 w ere to rtu re d , 177 w ere 
detained, and  149 w ere professionally sanctioned or obstructed. 
The rep o rt also examines now  legal structu res and  the  hum an 
rights situation as they influence judicial and legal independence 
in most o f the countries considered in the report.

The rep o rt found tha t in  Algeria, m ilitant Islam ist groups 
appear responsible for the killing of scores of civilians since 1992, 
including 27 judges and law yers. The governm ent passed  an ti­
terrorism  laws granting wide pow ers to  the police and  establishing 
special courts. The identity o f the judges before these courts is 
concealed  an d  the  rig h t to  a  legal defence is re s tr ic te d . The 
ap p o in tm en t o f law yers in  cases befo re  the  specia l co u rts  is 
subject to  the final approval o f the president of the court.

Violence in Colombia has claimed the lives of 32 jurists, 13 
others received threats, and 1 was attacked. Violence is carried 
out by the arm ed forces, param ilitary, or insurgent groups. The 
governm ent cites attacks against judges to justify its creation of 
public o rder courts. In  such courts, the identity o f the judge is 
concealed. The prosecution m ay request th a t the w itnesses and 
their testimonies be kept secret. Such courts are said to  be used 
against d rug -tra ffickers  and  in su rgen ts . In  p ractise , however, 
m any cases before these courts  are  cases o f non-violent social 
protest involving students and  peasant leaders or cases o f small 
coca cultivators.

Attackd on Justice  d e m o n s tra te s  th a t  in s t i tu t in g  sp ec ia l 
p ro c e d u re s  to  t ry  c e rta in  ty p e s  o f cases o r in d iv id u a ls  is a 
phenom ena th a t is increasing. Peru, for instance, passed a  new 
constitution in Decem ber 1993 w hich perm its the trial of civilians 
before m ilitary courts. Individuals suspected of «treason» are tried
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before such courts. The court is composed of one legally trained 
officer, and four other active duty officers. In  crimes of «treason» 
and «terrorism» the identities of the judges, prosecutor, and, in 
som e cases, even  o f th e  w itn esses , a re  n o t d isc lo sed  to  th e  
defendant. The terms «treason» and «terrorism» are loosely used. 
In  m any cases, lawyers w ho defend those accused of such charges 
w ere themselves accused of «treason» and «terrorism», therefore 
identifying the lawyer w ith the cause of the client.

In  Egypt, while the regular judiciary is highly regarded, there 
is concern  a b o u t the  S ta te  S ecu rity  an d  E m ergency  C ourts. 
Following an increased campaign by Islamist groups since 1991 to 
a ttack  civilian and  governm ent targets, hundreds o f suspected 
m ilitants have been b ro u g h t before m ilitary  co u rts  com posed 
entirely of m ilitary judges. There is no appeal of the decisions of 
these courts. Furtherm ore, the death of a  lawyer in police custody 
in tensified  th e  fric tion  b e tw een  the  governm en t an d  the  B ar 
A ssociation  in  Egypt. A  nu m b er o f law yers w ere beaten  an d  
arrested  following an attem pted demonstration by  the Bar on 17 
M ay 1994. To date, the result of the investigation on the law yer’s 
d e a th  has n o t been  ann o u n ced . The C I J L  sen t a  m ission to  
examine the situation.

Another m atter tha t is taken  up by the report is the w ay in 
w h ic h  th e  q u e s tio n  o f  c o r ru p t io n  c o u ld  a f fe c t  ju d ic ia l  
independence. In  Ja n u a ry  1995, as Attacks on Justice was being 
finalised, the G overnm ent o f Equatorial G uinea suspended the 
entire judiciary in the country and set up a  Commission of Inquiry 
to  v e rify  a lle g a tio n s  o f  c o rru p tio n . U n til th e  r e p o r t  o f th e  
C om m ission is released , on ly  the m ost u rg en t court-files are 
exam ined. M oreover, in te rnationa l hum an righ ts  law yer Jo se  
D ougan Beaca was arrested. A  few days later, he was released as 
a  result of international pressure.

Also, revelations o f pervasive corruption at the highest levels 
of Italian industry  and politics have destabilised the country since 
1992. The Italian judiciary has been the driving force behind the ■ 
investigation of crimes of corruption. In N ovem ber 1994, Judge  
D i Pietro decided to investigate Prime M inister Berlusconi. O n  6
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December, the judge resigned stating he had  been subjected to 
p re ssu re  from  v a rio u s  sides. O n  22 D ecem b er 1994, P rim e 
M inister Berlusconi resigned.

F urther, in  France, judges investigating sensitive cases o f 
co rru p tio n  have been  sub jec ted  to  p ressu re . Attackd on Justice 
docum ents the  cases of 4 judges w ho w ere sub jec ted  to  such 
p ressu re . O n  a  positive  no te , how ever, F ran ce  am en d ed  the  
com position of its H igh C ouncil of Jud ic iary , a  constitu tional 
body  responsible for the selection, prom otion, an d  tran sfe r of 
ju d g e s . T h e  a m e n d m e n t a llo w s  ju d g e s  to  e le c t  t h e i r  ow n  
representatives to the Council. As the French legal system serves 
as a  model for m any countries in the world, this developm ent is 
much welcomed.

Indeed , the  m an n er in  w h ich  judges are  n o m in a ted  an d  
p ro m o te d  is o f  p a r t ic u la r  c o n c e rn  to  th e  C I J L  s in c e  i t  
significantly affects judicial independence. The report shows tha t 
w h ile  T u n is ia , fo r  in s ta n c e , a llo w s ju d g e s  to  e le c t  som e 
representatives to its High Council of Judiciary, the m ajority of 
members are appointed. Twenty-five judges w ere intim idated by 
officials o f the Tunisian M in istry  of Ju stice  following a  C IJ L  
sem inar because th ey  construc tively  critic ised  the  ro le  of the  
execu tive  in  th e  a d m in is tra tio n  o f co u rts  in  th e  c o u n try . In  
M orocco , th e  H igh  C ouncil o f th e  J u d ic ia ry  does n o t m eet 
regularly. In  M alaysia, in  a t least tw o recen t cases o f jud icia l 
appointm ents, jun ior judges superseded their senior colleagues. 
Such actions give rise to the fear tha t the appointm ent process is 
influenced by  political considerations.

Attackd on Justice also deals with questions related to judicial 
tenure. It clarifies tha t the modes of appointing state level judges 
in Australia, for example, are governed by state law. The security 
of tenure o f 26 judges was prejudiced as a result of abolishing the 
Accident Com pensation Tribunal o f V ictoria and the  Industria l 
Court of South Australia. The security of tenure is also threatened  
in Kenya through appointing judges on short-term  contracts.
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In  Indonesia, judges are supervised jointly by  the M inister of 
J u s tic e  and  the  S uprem e C ourt. In  p rac tice , th e  ro le o f the  
M in is te r  o f Ju s tic e  tends to  endanger jud ic ia l independence. 
Judges are considered civil servants and as such they are required 
to  b e  m em b ers  o f th e  In d o n e s ia  C iv il S e rv ic e  C o rp s , an  
o rg an isa tio n  ch a ired  b y  th e  M in is te r  o f H om e A ffairs. The 
association requires its m em bers to com ply w ith  its ru les and 
policy guidelines. Such requirem ents underm ine the neutrality of 
jud icia l power. Also, several law yers, m em bers o f Indonesian 
hum an rights groups, w ere arrested.

In  Iraq, the Revolutionary Com m and Council interferes in 
the  adm inistration o f justice  b y  prom ulgating decisions w hich 
have the  force of law  an d  ham per jud icia l independence  and  
discretion. O n 4 Ju n e  1994, the Revolutionary Command Council 
issued a  decree introducing corporal punishm ent for the first time 
in  th e  I ra q i legal system . J u d g e s  have no d isc re tio n  on the  
imposition of such punishm ents.

T he im p o sitio n  o f  d e c re e s  th a t  in te r fe re  in  th e  p ro p e r  
adm inistration of justice is a cause of serious concern. In  Nigeria,, 
for instance, a  num ber of M ilitary Decrees grant the Government 
freedom  from accountability and  oust the jurisdiction of the courts 
concerning governm ental actions. The judicial system  has been 
su b je c ted  to  co n stan t execu tive  in te rfe ren ce . H um an  righ ts  
lawyers have been detained for protesting the cancellation of the 
J u n e  1993 elections. Law yers also have been  p reven ted  from  
travelling abroad.

Attacks) on Justice further examines the fate of defence lawyers 
in  m any countries o f the w orld . In  Turkey, for instance, since 
J u n e  1993, 4 law yers w ere killed, 19 to rtu red , 35 detained, 1 
a ttacked , and  21 professionally  sanctioned. U nder the state of 
emergency, which is declared in 10 south-eastern predom inantly 
K urdish  provinces, special courts are created. O ne m em ber in 
such courts is a  m ilitary officer. Broad anti-terrorism  provisions 
are  used w hich incrim inate non-violent actions such as m aking 
oral and/or w ritten statem ents regardless of the method, intention, 
and ideas behind them.
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Lawyers w ho take up the defence of people before the State 
Security C ourts in  the area o f D iyarbak ir seem to  be a special 
target. In a  mass arrest, 16 lawyers were detained during a  period 
o f three w eeks in  N ovem ber a n d  D ecem ber 1993 and  charged 
u n d er the  A n ti-T erro r Law. T hey  re p o rt th a t th ey  have been  
tortured  while in custody.

Even in countries like the U nited States of Am erica obstacles 
exist. Ju d g es complain about recently  enacted crim inal statutes 
th a t  lim it ju d ic ia l d iscretion  in  sen tencing . C rim inal defence 
lawyers have been sued by the Justice  D epartm ent because they 
refuse to  revea l th e  id en tity  o f  the  sources o f th e ir  dec la red  
income to the  In ternal Revenue Service. The law yers feel tha t 
revealing the  names of their clients w ould violate the attorney- 
client privilege.

The S election  o f  C ountries 
and the N eed  for Inform ation

The above overview dem onstrates the range of issues covered 
by the report. It indicates that judicial and legal independence can 
be obstructed  no t only by b la tan tly  violent m eans such as the 
killing of judges or lawyers. Such obstructions can also take the 
form  of im posing  s tru c tu ra l changes such as c rea ting  special 
c o u rts  th a t  ta k e  aw ay  ju r is d ic tio n  fro m  re g u la r  c o u r ts  o r 
institu ting  adm inistrative m easures such as the term ination  of 
judicial tenure.

This is w hy Attack* on Justice covers countries ranging from 
Algeria and  Colom bia w here judges are killed to  countries like 
France and  the U nited  States o f Am erica w here the  issues are 
more subtle. W hile the 58 countries covered in this report do not 
always have comparable hum an rights records, w hat they have in 
common is tha t in all of them, actions were taken to  underm ine 
judicial or legal independence.
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This is not the sole criterion, however, which determines the 
inclusion of a  country in Attackd on Judtice. Such inclusion heavily 
depends on the availability of information. W henever we have the 
necessary details, the country is included. Even new  entities such 
as th e  Palestin ian  A utonom ous Areas did not escape scrutiny. 
U nfo rtunately , however, some countries w ith  obvious hum an 
rights problems escape our scrutiny because of the insufficiency of 
information.

W h a t c o n tr ib u te s  to  th is  lack  o f s c ru tin y  is th a t  m any  
co u n tries  lack  independen t, courageous, and  in ternationa lly - 
connected ba r associations th a t can bring professional m atters of 
concern  to  the  attention of the  in ternational com m unity. Also, 
hum an rights groups, who are active in monitoring the situation in 
their respective countries, do not always pay significant attention 
to  th e  p lig h t o f judges and  law yers. Ju d g e s  an d  law yers are 
commonly regarded as more protected than  ordinary people, and, 
therefore, do not need special attention.

The im portance of m onitoring the functioning of the legal 
system  and  the  independence o f judges and  law yers does no t 
stem, however, from the special status of judges and lawyers in a 
society. It ra ther stems, as m entioned earlier, from the central role 
independent jurists play in m aintaining the proper adm inistration 
of justice and the protection of the human rights of all.

The C IJ L  warmly thanks the judges and lawyers and their 
associations as well as hum an rights groups who provide us w ith 
in fo rm a tio n . T hey  are  lis te d  in  the  ack n o w led g em en ts . W e 
a p p re c ia te  th e ir  c o u rag e  a n d  com m itm en t to  p re s e rv e  th e  
independence and in tegrity  o f judicial institu tions. Their w ork  
enhances international solidarity and a be tter understanding  of 
issu es  re la te d  to  ju d ic ia l a n d  legal in d ep en d en ce . I t is on ly  
through  this international solidarity that the universal dignity of 
the legal profession can be maintained.
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The U N  R ecogn ises th e N eed  
to  P rotect Ju d ges and L aw yers

This need for international understanding of the situation of 
judges and lawyers is now recognised by  the U nited Nations. In 
recen t y ea rs , th e  U n ited  N a tio n s reaffirm ed  the  obvious link  
betw een p ro tec ting  the independence of the  jud ic iary  and  the 
legal p ro fe ss io n  an d  the  ad v an cem en t o f hum an  r ig h ts . F o r  
se v e ra l y e a rs ,  th e  U N  S u b -C o m m iss io n  on P re v e n tio n  o f 
D iscrim ination and  P ro tection  of M inorities stud ied  m easures 
taken by  states to effect judicial and legal independence.

C onv inced  o f how  c en tra l th is  e ffo rt is to  h um an  righ ts  
protection, the Sub-Com mission asked the 53 m em ber states of 
the  U N  C om m ission of H u m an  R igh ts  in  1993 to  ap p o in t a 
Special R ap p o rteu r on the Independence  of the Jud ic ia ry . In  
1994, a  resolution appointing the Special R apporteur was adopted 
by consensus. This significant step confirms tha t it is the duly of 
states to preserve judicial and legal independence and to protect 
judges a n d  law yers  from  in a p p ro p r ia te  o b s tru c tio n  o f th e ir  
professional functions.

The m andate of the Special R apporteur is three-fold. First, 
the  Special R ap p o rteu r m onitors, investigates and  rep o rts  on 
individual cases of judges and  law yers w ho suffer reprisals for 
carrying out their professional functions.

Second, the  Special R ap p o rteu r exam ines the  contexts in 
which these violations of legal and judicial independence occur, 
and  identifies the  struc tu ra l defects responsible for them . The 
Special R apporteur makes concrete recommendations, including 
the provision of advisory services or technical assistance, in  order 
to improve the functioning of legal systems around the world.

Third, the  Special R appo rteu r studies, for the  purpose of 
m ak in g  p ro p o s a ls ,  to p ic a l  q u e s tio n s  c e n tr a l  to  a  fu ll  
understanding of the independence of the judiciary, such as justice 
and emergency situations, justice and the media, and the status of 
the prosecuting authority.

Centre for the Independence o f Judges and Lawyers 12



T he C I J L  w as in s tru m e n ta l in  the  fo rm u la tio n  and  th e  
adoption of the resolution creating this office. The C IJ L  is p roud 
th a t  a m em b er o f its  A d v is o ry  B o a rd , D a to ’ P a ra m  
Cumaraswamy, was nom inated for this office.

The C IJ L  issued a statem ent announcing the appointm ent of 
the Special Rapporteur and his mandate. The statem ent was sent 
to  b a r  a s so c ia tio n s , ju d g e s ’ g ro u p s , a n d  o th e r  in te r e s te d  
organisations all over the world. The Special Rapporteur, himself, 
wrote to all the governments and heads of judiciary of the world. 
We are pleased that several groups have responded positively and 
began  to  fu rn ish  the  R a p p o rte u r  w ith  in fo rm ation . Also the  
governments of Colombia and Peru  extended an invitation to him 
to visit their countries.

In  attempting to paint a  picture on the situation of judges and 
law yers a ro u n d  the  w orld , as s ta ted  above, Attacks on Justice 
illu s tra te s  the  need  fo r in fo rm a tio n  on th is  sub jec t. As w as 
reiterated earlier, precise inform ation on particu lar situations of 
concern enhances international understanding and solidarity.

G overnm ent R esponses

T he aim  of Attacks on Justice is n o t to  p o in t ou t ce rta in  
governments. Rather, this exercise attem pts to pin-point problems 
related to judicial and legal independence in  order to  improve the 
situation.

In  order to encourage constructive dialogue on judicial and 
legal independence, the d raft of this edition of Attacks on Justice 
w as se n t to  all th e  c o u n tr ie s  m e n tio n e d  in  th e  r e p o r t  fo r  
comments. States were given tune to send their observations.

W e are  grateful to the governm ents o f Bangladish, India, 
Iraq , M yanm ar (B urm a), P h ilip p in es , S udan , T rin idad  an d  
Tobago, and  Tunisia who took  the time to  read the  report and

13 Attacks on Justice



m ad e  e ffo r ts  to  c o m m e n t on  it.  T he  su m m a ry  o f  th e s e  
g o v ern m en ts’ positions can be found  in  the  re levan t co u n try  
chapters.

T he  C I J L  h o p e s  th a t  Attackd on Justice  c o n tr ib u te s  to  
enhancing international solidarity for the independence of judges 
and lawyers throughout the world.

Mona A. Rbbmawi 
CIJL Director
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A lgeria

O n  11 J a n u a r y  1992, 
fa c e d  w ith  th e  im m in e n t 
v ic to ry  o f  th e  o p p o s it io n  
Islamic Salvation F ron t (FIS) 
in the second round of A lgeria’s 
National Assembly elections, a 
m ilitary-backed governm ental 
group ousted President Chadli 
B e n ja d id  a n d  r e p la c e d  h im  
w ith a H igh Security Council. 
T he  C o u n c il  c a n c e lle d  th e  
second-round of elections and, 
on 14 Ja n u a ry , estab lished  a 

five-m em ber H igh  S ta te  C ouncil h ead ed  by  M r. M oham m ed 
Boudiaf. O n 9 February  1992, a state of emergency was declared. 
A fter the  assassination  of M r. B oudiaf on 21 J u n e  1992 by  a 
m em ber of the security services w ith Islamist sympathies, Ali Kafr 
was selected as P residen t. In  J u ly  1993, M r. Lam ine Z eroual 
assum ed power.

T h e  c a n c e l la t io n  o f e le c tio n s  a n d  th e  s u b s e q u e n t  
confron tations betw een  the  G overnm ent and  m ilitan t Islam ist 
groups have had dire consequences for the Rule of Law and have 
resulted in grave violations of hum an rights. Arm ed violence, the 
responsibility for which is shared by  both governm ent forces and 
m ilitan t Islam ist g roups, has re su lted  in  the  d ea th  o f tens o f 
thousands of individuals. Algerian security forces have carried out 
sum m ary executions. Additionally, a large num ber of Algerians 
a rre s te d  by  the  au tho rities  are  de ta ined  u n d er adm in istra tive  
orders, w ithout charge or trial. Torture in detention has become 
commonplace.

M ilitant Islam ist groups also claimed responsibility for the 
killing of scores of civilians since 1992, among them  prom inent

15 Attacks on Justice



public figures, judges, law yers, journalists, w riters, artists and  
foreigners.

The Ju d iciary

U nder the 1989 Constitution, the President holds executive 
power, while legislative pow er is shared by  the President and the 
Legislative Assembly. The judiciary is composed of: civil courts, 
w hich  deal w ith  m isdem eanours and  felonies; m ilitary  courts, 
which try  civilians accused of terrorist offences; and three Special 
Courts established in 1992 to try  terrorism  cases.

Despite the creation of exceptional courts, the regular justice 
sy s te m  is s ti l l  in  o p e ra t io n  in  A lg e ria . A c c o rd in g  to  th e  
Constitution, judges are guided only by  law and  are p ro tec ted  
against any form of pressure or intervention that might hinder the 
fulfilment of their mission.

T h e  a d m in is t r a t io n  o f  th e  r e g u la r  ju d ic ia r y  is th e  
responsib ility  o f the  H igh  Council o f Ju d ic ia ry . This body  is 
presided  over by  the P resident of the Republic and decides on 
nominations, prom otions and dismissal of judges. It also ensures 
respec t for the  p rovisions in  the s ta tu te  and  th e  d iscipline of 
judges under the presidency of the F irst President of the Supreme 
Court.

According to the O rganisation of the Jud ic iary  Act, judges 
are appointed by  presidential decree after consultation w ith the 
H igh Council of Judiciary . In  addition, the A ct in troduced  the 
principle of guaranteed tenure for judges who served ten years on 
the bench. Accordingly, these judges are “irremovable and cannot 
be tran sferred  or given another assignm ent w ithout the  judge’s 
consent.”

S ince the  events o f 1992, the  com petence o f th e  reg u la r 
jud ic ia ry  has been  substan tia lly  w eakened. O n  30 S ep tem ber
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1992, Legislative D ecree N ° 92-03 Relative to the Struggle Against 
Subversion and Terrorism d escribed  below  crea ted  th ree  special 
c o u r ts  a n d  se t fo r th  p e n a lt ie s  fo r  c rim es o f te r ro r is m  a n d  
subversion.

F u rtherm ore , u n d er the  S tate of Siege D ecree o f 4 J u n e  
1991, the governm ent resorted  to m ilitary courts to  try  civilians 
fo r p o litic a lly  m o tiv a te d  o ffences. T he M ili ta ry  C o u rts  a re  
supervised by the D epartm ent of M ilitary Justice  of the M inistry 
of N ational Defence. These Courts have jurisdiction over crimes 
committed by military personnel as well as crimes committed by 
civilians against the security of the state.

The A nti-T errorism  Law

O n 30 Septem ber 1992, the Governm ent issued D ecree N ° 
92-03 Relative to the Struggle Against Subversion and Terrorism. The 
D ecree defines «terrorism» in vague terms, stating that it includes 
any offence directed against state security, territorial integrity, or 
the stability and norm al functioning of institutions. The D ecree 
a ls o c o n s id e rs  th e  e s ta b l is h m e n t  o f m e m b e rsh ip  in  a n y  
association, assembly, or group w ith  aims or activities th a t fall 
w ithin the definition of «terrorism» to be itself an act of terrorism . 
M oreover, actions such as praising , encouraging  or financing  
subversive acts by  any  m eans, as w ell as the  rep roduc tion  o r 
d is tr ib u t io n  o f  a n y  su b v e rs iv e  d o cu m en ts , p u b lic a tio n s  o r 
recordings, are considered acts of terrorism . The D ecree imposes 
more severe punishm ents for these crimes than  those stipulated in 
the Penal Code. The death penalty has replaced life im prisonm ent 
as pu n ish m en t for ce rta in  crim es. Life im prisonm ent becam e 
applicable to crimes previously carrying sentences of 10-20 years 
im p riso n m en t. C rim es th a t  w e re  p re v io u s ly  p u n ish a b le  b y  
sentences of 5-10 years im prisonm ent now carry sentences of 10- 
20 years.

M oreover, the  D ecree increased  the period  of garde a vue 
d e ten tio n  to  a  m axim um  of 12 days. In  some cases, suspects
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belonging to  Islamist groups w ere held in garde a vue detention for 
longer periods. In  o ther cases, detainees are b rought before an 
investigating judge at the end o f their detention w ithout having 
access to legal counsel. The extension of the period of garde a vue 
d e te n tio n  re s u l te d  in  a m a rk e d  in c re a se  in  to r tu re  a n d  ill- 
treatm ent in prisons.

Sp ecial C ourts

D e c ree  N ° 92-03 e s ta b lish e d  th re e  S pec ia l C o u rts  a n d  
granted them  jurisdiction over offences which took place before 
these courts w ere established. The Special C ourt prosecutor has 
the pow er to  transfer any case under investigation or already on 
trial before ordinary courts to the  Special Courts, if they concern 
an offence th a t falls w ithin the Decree.

The Special Courts have competence to try  suspects from  the 
age of 16. The courts are em pow ered  to  sen tence defendan ts 
accused of subversive or terrorist acts to long-term  im prisonm ent 
or execution.

The Special Court cham ber is composed o f a  President and 
fo u r assesso rs . O ne o r severa l cham bers o f in s tru c tio n s  are  
created in the Special Court. The judges of instruction are chosen 
f ro m  a m o n g  th e  ju d g e s  o f th e  c o u r t .  A lso , a  c h a m b e r  o f  
instruction control is established. This cham ber is composed of a 
President and  two assessors.

A ccording to  Article 19 o f the  D ecree, the  jud icial police 
have competence to investigate and  to conclude tha t an offence, as 
p re s c r ib e d  in  th e  D ecree , h a s  b een  co m m itted  th ro u g h o u t  
A lgerian  te r r ito ry . The ju d ic ia l po lice  fu n c tio n  is u n d e r  the  
supervision of the General Prosecutor of the Special Court. Their 
function limits the task  of the judge of instruction. The judicial 
police has w ide pow er in the investigating process. They may, for 
exam ple, a fte r  the  approval o f the  G eneral P ro secu to r of the
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Special Court, deem individuals to be w anted  and  m ay publish 
their pictures and descriptions. The wide powers exercised by the 
ju d ic ia l police may, in  p rac tice , affect the  in d ependence  and  
im partiality of the judge of instruction.

After the case is examined by  the judge of instruction, the file 
is referred to the chamber of instruction control. The decision of 
the chamber of instruction control is not subject to  appeal. Then 
the case is referred  to the Special Court.

Although Decree N ° 92-03 states that trials should normally 
be held in public, it allows the judge, either on his own initiative 
or th rough a  request m ade by  the minidtere public, to  hear all or 
p a rt  of the proceedings in camera. The D ecree gives the judge 
discretionary power in this m atter; it does not include any criteria 
w h ic h  w o u ld  lim it th e  h o ld in g  o f th e  se ss io n  in camera to  
excep tional c ircum stances. M oreover, in p rac tice , the  judges 
reportedly restrict the num ber of observers at the trials and fail to 
order investigations of to rture allegations.

Also, D ecree N ° 92-03 states, in Article 35, th a t decisions of 
the  Special C ourts m ay be appealed only before  th e  Suprem e 
Court. The latter has the pow er to annul the decision and retu rn  it 
to a  Special Court composed of different judges.

The President, the Assessors and the General Prosecutor in 
the Special Courts are appointed by a presidential decree, based 
on the recommendation of the M inister of Justice. O ther judges 
are  appo in ted  by  an o rd er from  the M in is te r o f Ju s tic e . The 
D ecree  s ta tes  th a t  th e  o rd ers  appo in ting  judges shall no t be 
p u b lish ed . M oreover, acco rd ing  to  the  D ecree , anyone w ho  
publicises the identity of the President of the C ourt or its judges, 
or distributes information tha t leads to their recognition, will be 
sentenced from  two to five years imprisonment.

The R ole o f  Law yers

O n 19 A pril 1993, D ecree  N ° 92-03 w as am ended . The
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modifications strongly curtail the rights of the defence. M odified 
A rticle 24 provides th a t the  appo in tm ent of a law yer in  cases 
before the special courts is subject to  the final approval of the 
President of the special court. M oreover, the judge presiding over 
the session has the power to  appoint defence lawyers to replace 
lawyers w ho w ere absent, or w ho w ithdrew  from the case or were 
expelled from  the courtroom. Article 31, as amended, grants the 
judge the  p o w er to  expel an y  p a rly  to  th e  case o r any  o ther 
person, tem porarily  or perm anently, using all legal m eans if he 
believes th a t the session is being disturbed.

Furtherm ore, on the request of the Public Prosecutor, the 
judge can discipline lawyers whose acts during the court session 
a re  d e e m e d  b y  h im  to  b e  u n p ro fe s s io n a l .  T h e  ju d g e  m ay  
tem porarily or perm anently expel the lawyer from the session or 
tem porarily suspend him from  practising law for up to  one year. 
These penalties m ay be im plem ented im m ediately and  are not 
subject to review.

A lgerian hum an rights organisations have expressed  their 
concern th a t  these provisions constitu te a  grave b reach  of the 
righ t to a  legal defence and violate Article 16 of the  U N  Basic 
P r in c ip le s  on th e  R ole o f  L a w y e rs . T h is  p ro v is io n  s ta te s , 
«G overnm ents shall ensure th a t lawyers are able to  perform  all 
th e ir  p ro fessional functions w ith o u t in tim idation , h ind rance, 
harassm ent or im proper interference.»

M ustapha  Am eur: Ju d g e  o f Instruction at the C ourt in El- 
Golea. O n 15 August 1994, he was shot dead at the entrance of 
the M osque in O ued El-Abtel, W. M ascara.

L arb i Baida: Public Prosecutor a t the Court of Algiers. O n 
14 Ju ly  1993, Baida was shot dead at D iar El-Afia near Kouba.

Saadi Belghoul: Lawyer. H e was kidnapped in M ay 1994. 
H is body  w as la te r  found  w ith  his th ro a t slit in  H ao u ch  El- 
Makhfi.
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M eb arek  B enan tar: P resident of Court in E l-H arrach. He 
was injured on 22 Septem ber 1994.

B ra h im  B enghanem : Law yer. O n 16 A pril 1994, he was 
assassinated in his law firm in Sidi Moussa.

N . E ddine Boucetta: Ju d g e  at training. He was kidnapped 
on 22 September 1994. His fate remains unknown.

S a lah  B ouhali: Ju d g e  o f Instruction  a t the  C ourt of Bou 
Saada. O n 19 June  1994, tw o days after he was kidnapped, he 
was found with his th roat slit on National Street in Bou Saada.

R edouane C haouche: P residen t of C ourt a t Tenes. O n 20 
N ovem ber 1993, he was shot dead in his car outside his house.

A b d erah m an e  C hekkaf: Public  p rosecu to r in  Saida. M r. 
C hekkaf was shot and consequently died on 11 Decem ber 1993.

C hiek  C herrak: President of Court at Djelfa. O n 2 7 January  
1994, he was shot dead in Ain Temouchent.

A rezk i M oham m ed C haib : Public prosecu tor a t C ourt in 
Tighzirt. O n 22 O ctober 1994, he was kidnapped and killed.

A hm ed D jenn id i: Counsellor at C ourt in Algiers. H e was 
kidnapped in Tablet on 28 Ja n u a ry  1994. H is body was found on 
31 Ja n u a ry  1994.

Y oussef F a thallah : L aw yer and P resident of the Algerian 
League for H um an Rights. O n  18 Ju n e  1994, tw o arm ed men 
shot and killed him at the entrance of his office, in the Em ir Abdel 
K ader area in the centre of Algiers. So far, no group has claimed 
responsibility  for the killing. M r. Fathallah  practised  law until 
th re e  years  ago, w hen  he becam e a pub lic  no tary . H e w as a 
h u m a n  r ig h ts  a c tiv is t  a n d  an  o u ts p o k e n  c r i t ic  o f b o th  
governm ental and non-governm ental abuses of hum an rights. He 
w as elected twice as a  m em ber of the Algerian Bar Council. In
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1991, he was elected as the President of the Algerian League for 
H um an R igh ts. H e w as also a  m em ber o f the com m ission o f 
in q u iry  in to  th e  d e a th  o f P re s id e n t  M o h a m m e d  B o u d ia f, 
assassinated on 29 Ju n e  1992.

Mohamad Seddik Gantri: President of Court in  Tizi Ouzou. 
H e w as sh o t d e a d  in  D e c e m b e r 1993, in  th e  m a rk e t  in  E l 
M ouradia.

Laid Grine: Lawyer. O n 13 M ay 1994, he w as kidnapped. 
He was found w ith  his throat slit in El H aouch El M akhfi, a few 
meters aw ay from  his residence.

A bdelkader Ferhat H abouchi: A tto rn ey  G en e ra l a t the  
Court in M ascara. M r. H abouchi was a  judge for 19 years. O n 18 
M arch 1994, he was shot dead in  front of his house.

Tahar Halis: Public Prosecutor in Tighzirt (Kabyl). H e was 
assassinated on 29 O ctober 1994.

M ohammed Keddari: Counsellor a t Court in  Tlemcen. O n
17 February  1994, he was shot dead as he was leaving his house.

M ahfoud K erdali: Ju d g e  o f In stru c tio n  a t the  C o u rt of 
Algiers. O n  30 Novem ber 1993, he was shot dead in  Blida.

Ali Khellaf: A ttorney General in Batna. He w as injured on 
22 Septem ber 1994.

M ohammed Khellafi: Public Prosecutor in Boufarik. O n 2 
Septem ber 1994, he was shot dead near his paren ts’ residence in 
Chief.

Rabah Khelifi: Lawyer. H e was shot dead in Constantina on 
his way to work.

M ahm oud K helili: Law yer and  P residen t o f the A lgerian 
Bar Association. He is also active in defending hum an rights in
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Algeria. O n  10 A ugust 1994, it is reported  th a t his son, F arid  
Khelili, and a  male companion, were ambushed and held hostage 
by  u n id en tif ied  a rm ed  m en n e a r  the  tow n  o f B o u fa rik . The 
follow ing day, the m en ho ld ing  F arid  b ro u g h t h im  to see his 
p a ren ts , th rea ten in g  them  n o t to  rep o rt the  ab d u c tio n  to  the  
a u th o r itie s . F a r id  a ssu m ed  h is cap to rs  w ere  a rm e d  Islam ic  
militants. H e therefore took several letters dating from  1990-1991 
from  his father’s files, in which members of the FIS, a  legal party  
at the  time, expressed their appreciation tow ards his father for 
rep resen ting  them  in a  num ber of trials. O n 12 A ugust 1994, 
while Farid, his companion and one of his captors w ere driving 
back from his father's residence to the place of his captivity, the 
police stopped the car and searched it. All the occupants of the car 
w ere taken  to  the police station. Two w ere la te r released, b u t 
F arid  rem ained in custody. F arid  was then  b rough t before the 
prosecutor in Boufarik and was charged w ith m em bership in an 
Islamist group, apparently on the basis of the letters addressed to 
his father from  the FIS . H e is currently  awaiting tria l in Blida 
prison. H um an rights organisations expressed their concern that, 
th rough the detention of his son, Mr. Khelili may be the victim of 
an officially sanctioned act of intimidation designed to  pressure 
him to stop defending political opponents of the State.

R a c h id  O u c h a m : F o rm e r  A tto rn e y  G e n e ra l  a n d
adm inistrator at the M inistry of Justice. O n 7 F ebruary  1994, he 
was shot dead in Braraki.

M ’ham ed  Rahm ouni: Counsellor at Court in  Chief. O n 12 
Decem ber 1994, he was shot dead near his house.

M oussa  Rekila: Ju d g e  at the Court of Tighzirt. H e w as a 
judge for forty  years. O n 27 M ay 1994, he was kidnapped w ith 
his ne ph  ew. They w ere bo th  shot dead a few h u n d red  m eters 
aw ay from M r. Rekila’s house in H aouch El-M akhfi.

L a k h d a r  R o u a z : P r e s id e n t  o f C o u r t  a t  O ra n . O n  6 
D ecem ber 1993, he was shot dead outside his house. Rouaz had 
held num erous functions in the judiciary. Among them  are judge 
a n d  A tto rn e y  G e n e ra l a t th e  C o u rt in M e rs -E l-K e b ir , a n d
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P residen t o f the  C ourt in  G dyl. In  1993, he w as prom oted  to 
President of a Cham ber at the C ourt in Oran, where he rem ained 
until his death.

M o h a m m e d  S a id :  A t to rn e y  G e n e ra l  a t  th e  C o u r t  o f 
Tlem cen. O n  17 M ay  1993, M r. Said w as shot dead  n ear his 
home. H e was accompanied b y  his two youngest children.

Y o u c e f  S a id i:  C o u n se llo r  a t  C o u r t  in  M ed ea . H e  w as 
k idnapped  on 25 Septem ber 1993. O n 26 Septem ber 1994, his 
body was found.

B rah im  Taouti: Lawyer (see Attacks on Justice 1992-1993). O n 
3 M ay 1993, the B lida M ilita ry  C ourt sentenced him  to th ree  
y e a rs  in  p riso n , th e  m axim um  sen ten ce  allow ed  by  law . H e 
remains in  prison.

A m o r  Y o u n s i:  J u d g e  a t  S e tif . H e  w as in ju re d  on 22 
Septem ber 1994.

D jillali Zaagane: President of Court in O ued Rhiou. He has 
been a judge for ten years. O n  3 Ja n u a ry  1994, he was shot dead 
near his residence.

M a b ro u k  Z id ir i :  L aw yer. H e w as k id n ap p e d  a ro u n d  7 
M arch  1992 by  the  g roup E l Hidjra Oua Tekfir. H is body  w as 
found later tha t year.

A ll Z ou ita : Lawyer. M r. Z ouita  has rem ained in detention 
w ithout being formally charged since 1 February  1993, accused of 
«disseminating subversive docum ents» given to him  by  a  client, 
A bdelkader Hachani, who is a  leader of the FIS. H e has also been 
accu sed  of, am ong  o th e r  th in g s , in c ite m e n t to  m u rd e r  a n d  
subversion, belonging to an  arm ed  m ovem ent, and  possessing 
weapons.

In addition  to  judges a n d  law yers, several clerks of court 
have been killed. Among them  are: B erkane Serrai, clerk of court
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in Blida, killed on 23 N ovem ber 1993; K haled M iloudi, clerk of 
court in Boufarik, killed on 12 D ecem ber 1993; Aissa Boudella, 
c le rk  o f c o u rt in  B lida, k ille d  on  27 J a n u a r y  1994; K a rim  
Senadjki, clerk of court in Boudouaou, killed on 15 M arch 1994; 
and D jam ila  B entaiba, clerk of court in O ued Rhiou, killed on 24 
Ju n e  1994.
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A rgentina

O n  22 A u g u s t  1994, a 
C o n s t itu tio n a l  A sse m b ly  p a s se d  
a m e n d m en ts  w h ic h  s ig n if ic a n tly  
a lte re d  A rg e n tin a ’s c o n s ti tu tio n a l  
structure. The ground for this reform 
had been set by President Carlos Saul 
M enem  and opposition  leader R aul 
Alfonsin Foulkes in w hat is known as 
O livos-P ac t (Pacto de OLLvod) on 13 
December 1993.

O ne of the  m ost co n trovers ia l 
features of the new Constitution is the 
c lause allow ing fo r a  one-tim e r e ­
election of the  P re sid en t (new  A rt. 
90). This enables President M enem to 
ru n  fo r a second  te rm  in  1995. In  
exchange, the p residential term  was 
sh o rte n e d  from  six  to  fo u r  y e a rs . 

Also, the pow er of the President was diminished by  the creation of 
the office of a Chief of Cabinet (Jefe de Gabinete), w ho is politically 
responsible to  Congress (A rt. 100). In  m any w ays, this office 
resembles that of a prime minister.

O ther new  features include the requirem ent of congressional 
approval for emergency decrees and other urgent legislation (Art. 
100.13) and  the  in co rp o ra tio n  of petitions o f amparo (w rit of 
protection), habecuf corpus and bah ecu data (Art. 43). According to 
new  A rt. 75.22, nine m ajor in ternational and  reg ional hum an 
rights treaties now enjoy constitutional rank. A ny other hum an 
rights treaty  is automatically accorded this rank  too, if approved 
by  a  majority of two-thirds of both houses of Congress.
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The re fo rm  o f th e  C o n s titu tio n  also b ro u g h t im p o rta n t 
changes to the judiciary. U nder Art. 86 of the old Constitution, 
the  P residen t had  the pow er to  nom inate judges on all levels, 
subject to approval by  a  simple m ajority in the Senate. According 
to  new Art. 99.4, the President will only keep the right to freely 
appo in t the  m em bers of the S uprem e C ourt (Corte Supremo, de 
Judticia), b u t this appointm ent m ust be approved by a  two-thirds 
m ajority in the Senate. A ppointm ents for lower-level courts will 
have to be m ade from  a  list o f candidates set up by  the newly 
created Council of the Jud ic ia ry  {Cornejo de la M agbtratura). The 
Council will also administer the funds assigned to the judiciary in 
the  annual budget, exercise d isc ip linary  functions and  decide 
w hether to open removal proceedings against lower-level judges 
(new Art. 114). In cases w here a removal proceeding is started, 
the judge in question will immediately be suspended from  office 
a n d  ju d g e d  b y  a sp ec ia l t r ib u n a l  com posed  o f m em bers o f 
Parliament, judges and lawyers (Art. 115).

T he c h a n g e s  in tr o d u c e d  b y  th e  re fo rm  c o u ld  le a d  to  
strengthening the independence of the judiciary. However, the 
clauses that are especially relevant to the administration of justice 
(including those dealing w ith the  procedure for filing amparo and 
w ith  the com position of the Council of the Jud ic ia ry ) are still 
vague. All d e ta ils  a re  left to  fu tu re  law s. W h e th e r  o r n o t a 
depoliticisation of the jud ic ia ry  will take place will depend on 
these laws. A nd even though M inister of Justice  Rodolfo Barra 
an n o u n ced  in  A ugust th a t e ffo rts  w o u ld  be m ade to  g e t the  
Council w orking by February 1995, as of D ecem ber 1994, no bill 
was introduced to Congress.

Politicisation and the susceptibility to outside pressure seem 
to  be the m ain problem s, especially of the h igher levels of the 
federal judiciary. As a  condition for their signing of the  Olivos 
Pact, the opposition  dem anded  «a m ore politically  balanced* 
composition of the Supreme Court, which President M enem  filled 
w ith judges close to his party  in  1990 (see Attache on Judtice 1990­
1991). Shortly after the signing of the pact, two judges resigned 
«as a patriotic act» and were replaced by judges acceptable to the 
opposition party. O ne of the judges who had resigned, Rodolfo
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Barra, was immediately nam ed M inister of Justice  by  President 
M enem . Furthermore, pressure has been p u t on a th ird  judge to 
retire voluntarily. Even though some observers point out that the 
new judges are highly qualified and that the court is now indeed 
m o re  b a la n c e d  th a n  b e fo re , th e  in c id e n t d e m o n s tra te s  the  
enorm ous influence of the executive over the judiciary.

The change in the Suprem e C ourt’s composition took place at 
a tim e w hen  public esteem  for the  h ighest trib u n a l had  been 
seriously  eroded. A  study  pub lished  in  early  1994 reported ly  
ind icated  th a t not more th an  13 percent of the population had 
faith  in  the judiciary. The m ain reason for the  jud ic ia ry ’s bad 
image was the mysterious disappearance of one of the Supreme 
C ourt’s decisions from its official record. The Court had reviewed 
a sentence that could have set a  precedent for the Central Bank 
(Banco Central) to pay high legal fees to lawyers involved in the 
liqu idation  of small banks. As it first appeared , the  case was 
dec ided  against the  C en tra l B ank  and  the  judges signed th a t 
decision. The relevant document, however, disappeared before it 
w as ev e r p u b lish ed . The q u e s tio n  w as d iscu ssed  again  and  
decided in favor of the Bank. Investigations into the case were 
s ta r te d  b y  th e  p o lice  a n d  a lso  b y  C o n g ress . Im p e a ch m e n t 
proceedings were called for by  some m em bers of Congress bu t 
never started . In the  end, the  C ourt decided th a t the  missing 
docum ent had only contained a draft («proyecto») and not a final 
v e rd ic t. In  the  course of th is  h igh ly  pub lic ised  inciden t, the 
Presidency of the Court changed hands four times.

A nother factor that contributes to the judiciary’s low prestige 
is its slowness in delivering decisions. This is due to the immense 
b a c k lo g  o f cases, esp ec ia lly  in  civil an d  la b o u r  law  courts . 
A ccording to  statem ents m ade by  M in ister of Ju s tic e  Alfonso 
B arra  in August 1994, in the city of Buenos Aires alone there are 
m ore than  1,000,000 cases awaiting decision, w hich adds up to 
one case for every five inhabitants. In M arch 1994, newspapers 
reported  that the 68 labour courts in G reater Buenos Aires had a 
backlog of 130,000 cases.

L a u ra  del C erro , E lena  M endoza: Lawyers in Buenos Aires. 
Both L aura del Cerro and E lena M endoza received death threats
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from  a m an  w h o  c a lled  h im se lf  «the r ig h t  h a n d  o f  A nfba l 
Gordon.» G ordon had been a  param ilitary leader and  head of the 
clandestine detention centre Automotored Orletti during the military 
d icta torsh ip  in  the  1970s. The tw o law yers are  rep resen ting  a 
young  w om an  w ho  is suing E d u a rd o  Ruffo, a m an  from  M r. 
Gordon's form er group, for m onetary compensation because of his 
responsibility  for the death of the young  w om an’s m other. Mr. 
Ruffo had been sentenced to six years in prison for the abduction 
of the young woman. H e has already served p a rt of th a t sentence 
and is free again, b u t has so fa r no t paid  the  com pensation of 
about US$ 5,000,000 he was fined.

A lberto  R am on D uran: Federal Ju d g e  of La Plata. O n 15 
J u n e  1993, tw o m en rep o rted ly  en te red  th e  school o f J u d g e  
D uran’s daughter and told the teachers th a t they  w ere supposed 
to take the girl to her father. W hen the teachers refused to  hand 
her over, the  two men unsuccessfully tried  to  kidnap the young 
girl by force. A  few weeks later, Ju d g e  D uran  received a  letter 
w ith photographs of his m other and his daughter as they  entered 
a  cemetery. H e also received pictures showing his 11-year old son 
as he entered a  gymnasium. O ne set of pictures w as sent to  his 
m other’s house and another was found on a  table in  the entrance 
hall to the Federal Appeals C ourt (Camara Federal de Apelacioned). 
Notes w ere included threatening Ju d g e  D u ran ’s life and  tha t of 
his family. The federal Appeals Court condemned the  threats and 
expressed their solidarity w ith the judge, w ho had  already been 
shot and severely w ounded in 1988 by  tw o unknow n men. N o 
further inform ation could be obtained.

M ir ia m  G a l iz z i :  L a w y e r  a n d  P r e s id e n t  o f  th e  B a r 
Association {Colegio de Abogadod) of Parana, Entre Rios province. 
In  D e c em b er 1993, b o th  M iriam  G alizz i an d  ju d g e  S u sa n a  
M edina de Risso reportedly received telephonic threats in which 
they  were w arned  by a male voice not to  keep on investigating 
into a ce rta in  issue. O therw ise th ey  w ou ld  end up  like Lucio 
Dato, a law yer w ho had been found stabbed to death in his office. 
The Superior C ourt (Superior Tribunal de Judticia) o f E n tre  Rios 
province publicly  condem ned these th rea ts . N o fu rth e r  details 
could be obtained.
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Federico  A lfredo H uberts Lawyer in Salta. Federico H ubert 
received death threats because of his w ork for the family of Diego 
Rodriguez Laguens. The latter was allegedly beaten to death in 
police custody in San Pedro, Ju ju y  province, in F ebruary  1994.

O n  th e  n igh t of 14 O c to b e r  1994, th re e  u n m ark e d  cars 
passed  Federico H u b e rts  house in the city of S alta  on several 
occasions. An unidentified person got out of the cars and passed 
u p  a n d  dow n ou tside the  house . E a rlie r  th a t  sam e day, M r. 
H ubert had received a  telephone call from a person who refused 
to identify himself and who told him «not to make so m uch noise» 
about the Rodriguez Laguens case. Later that evening Federico 
H ubert detected another suspicious car parked outside his house. 
W hen he approached it, it drove off at high speed.

A  judicial investigation into the death of Rodriguez Laguens 
w as conducted  in th e  city  o f J u ju y  As a resu lt, M r. H u b e rt 
freq u en tly  h ad  to  trave l from  S alta  to  J u ju y  to  a tte n d  co u rt 
hearings. Since these hearings w ere held late at night, Mr. H ubert 
had  to  drive for a long time through thinly populated areas in the 
d a rk . H is dem and  fo r a  change  in  th e  c o u r t’s schedu le  w as 
refused, b u t he did receive police protection after p ro test from  
international organisations such as Amnesty International. Since 
then, he has not received any more threats.

G e rm a n  M o ld e s , E a m o n  M u lle n : P u b lic  p ro se c u to rs  
('JidcaLed) in  B u en o s  A ire s . E a m o n  M u lle n  is in  c h a rg e  o f 
investigations into the  bom b a ttack  on the Israeli A ssociation 
A M IA  in Buenos Aires in J u ly  1994. Unknown people reportedly 
tried  to enter his house right after he started the investigation into 
th e  m assac re  w h ich  h a d  k illed  a la rge  n u m b er o f c iv ilians. 
G erm an M oldes, who also w orks on this case, said tha t his car 
had  been broken into. A t the same time, the P rocurator General’s 
O ffice  (Procuracion General de la Nacion), w h ich  superv ises all 
prosecutors, registered a  num ber of telephonic death threats.

C a rlo s  P e re z  G a lin d o : L aw yer in B uenos A ires. C arlos 
Perez Galindo has been representing a  repenting police officer 
w ho had participated in the infamous case of the kidnapping of
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Mr. Sivak. Ever since Perez Galindo helped his client denounce 
the other participants in the kidnapping, he has been threatened 
and harassed in his work. In  Septem ber 1994, Perez Galindo filed 
a suit w ith the O rganisation o f American States’ Inter-American 
C om m ission o f H u m an  R ig h ts  (IC H R ) ag a in st the  S ta te  of 
Argentina. The Buenos Aires B ar Association iColegin Publico de 
Abogadod de la Capital Federal) has unanim ously voted to back him 
and support his complaint before the ICH R.
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A ustralia

| B y S e c tio n  71 o f th e  
; Australian Constitution, judicial
I pow er is vested  in the Federal 
Supreme Court, called the High 

: Court of Australia, and in such 
| o th e r  f e d e ra l  c o u r ts  as th e  
; federal parliam ent m ay create, 

j j  A t the  s ta te  level, co u rts  are  
estab lished  by  c h a rte r  and by 
acts o f th e  sta te  P arliam en ts . 
J u d g e s  a re  a p p o in te d  by  th e  
G o v e rn m e n t o f th e  
C om m onw ealth  in  the  case of 

judges of the federal courts, or by  the state governments. They are 
usually appointed following consultation w ith the Chief Justice or 
presiding judge. In the case of the federal courts, the Constitution 
provides for judicial independence and security of judicial tenure. 
Section 72 (ii) states that judges:

Indian Ocean

«shall not be rem oved except by the Governor-General 
in  C ouncil, on an  a d d re ss  from  b o th  houses o f the  
parliam ent in the same session, praying for such removal 
on the ground of proved misbehaviour or incapacity.»

Although similar protection exists in the state constitutions, 
the  provisions of these constitutions are subject to am endm ent 
w ithout the approval of the people at referendum. As a result, the 
tenure  of judicial and quasi-judicial officers in state tribunals is 
relatively insecure, dependent on long standing convention rather 
than  legal guarantees. In  recent years, this vulnerability has given 
rise to  an encroachment by  state governments on judicial tenure 
an d  independence. In  severa l cases, judges o r quasi-jud ic ia l 
o ffic ia ls  have  b een  e ffe c tiv e ly  rem o v ed  from  office by  the  
dissolution of the courts or tribunals over which they preside, and
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a subsequent refusal by the governm ent to re-appoint them  to an 
equivalent judicial office. This practice has serious consequences 
for the independence of the judiciary in general, as it underm ines 
judicial tenure, and reveals the disturbing possibility th a t other 
branches of the judiciary may suffer similar interference by the 
executive. P roposals  are  now  b e ing  advanced  to  «e n tre n c h » 
protection o f state judges in state  constitutions by  a process of 
referendum; however, it is expected to be some time before these 
safeguards are in place.

N eil W ilkinson, R ay Rooke, A ngela Sm ith: JVLembers of the 
Adm inistrative Appeals Tribunal of Victoria (ATT). M em bers of 
the tribuna l, w hich  perform s jud ic ia l functions, are genera lly  
appointed by  the governm ent for three-year term s. There is no 
statutory requirem ent that these appointments be renew ed, bu t a 
convention had  operated w hereby re-appointm ent followed as a 
m atter of course. In  M arch 1994, three members o f the tribunal, 
all of w hom  had some past association w ith the opposition party, 
w ere not re-appo in ted  by the new  governm ent. The A tto rney  
G e n e ra l d e n ie d  a n y  p o lit ic a l m o tiv a tio n  fo r th is  d ec is io n , 
maintaining tha t she merely w ished to find «fresh faces.» N o other 
reasons w ere given for the failure to  re-appoint.

B ern a rd  Bongiorno: D irector of Public Prosecutions (D PP) 
of V ic to ria . In  D ecem ber 1993, th e  g o v e rn m en t o f V ic to ria  
p u b lish e d  d ra f t  leg is la tion  w h ic h  su b s ta n tia lly  re d u c e d  the  
independence and powers of the  DPP. The proposed legislation 
w o u ld  h a v e  p e rm itte d  a D e p u ty  D ire c to r  to  c o n tro l  m any  
decisions of the DPP. These w ould  have included the decision to 
present a  person for contempt o f court, the decision to  overrule a 
Crown Prosecutor who had declined to make a  presentm ent or to 
enter a nolle prodequi, and to issue guidelines on prosecutions. The 
proposals came after the D P P  had  criticised the governm ent and 
h a d  th re a te n e d  ac tio n  for c o n te m p t o f c o u rt a g a in s t sen io r 
politicians. The D P P  had  also previously  been involved in the 
investigation of the Form er Federal President of the Governm ent 
Party . F o llow ing  p ro te s ts  from  law yers an d  m em bers o f the  
judiciary, the governm ent modified its proposals, abandoning the 
idea of a  D eputy  Director. Bongiorno resigned in O ctober 1994.

Centre for the Independence o f Judges and Lawyers 34



Later, in a report made to parliament, he stated th a t the office of 
the D P P  had  been rendered  meaningless, and its independence 
compromised, by  the loss of control over budget and  staff. The 
report stated that: «It is no t unlikely that in the fu ture the actual 
in d ep en d en ce  o f th e  d ire c to r  o f pub lic  p ro se c u tio n s  w ill be 
effectively comprom ised by  an inability to direct o r control the 
staff.»

P resid en t R  F B e tts , Ju d g e  M  J  A rn o ld , Ju d g e  J  B  
Bingerman, Judge L R  Boyes, Judge J  R  Bowman, Judge M  J  
Croyle, Judge M  J  Gorton, Judge P B Hardham, Judge C E  
M adeod, Judge B P McCarthy, Judge P J  Mulvany: M embers 
of the  Accident Compensation Tribunal of Victoria. The tribunal, 
estab lished  b y  the  A cciden t C om pensation  A ct o f 1985, w as 
abolished in 1992 by the Accident Compensation (W ork Cover) 
A ct of 1992 (see Attacks on Justice 1992-1993). The m em bers of the 
tribunal perform ed judicial functions, and had the ran k  and status 
of judges of the County C ourt of Victoria. O n the abolition of the 
tribunal, no provision was m ade for the continued tenure of its 
judges; consequently those among them who w ere no t appointed 
to another equivalent judicial office were effectively rem oved from 
o ffice . T he n in e  ju d g es  w h o  d id  n o t secu re  a  n e w  ju d ic ia l 
appointm ent w ere offered some m onetary compensation; however, 
the am ount offered was insufficient to compensate for the loss of 
te n u re . The judges have no w  com m enced lega l p ro ceed in g s 
aga inst the sta te  of V ictoria. T hey  are claim ing th a t  th ey  are 
e n title d  to  re -a p p o in tm e n t, b u t  are  seek ing  dam ages in  the  
alternative.

P resident Judge Jen n in gs, D ep u ty  P resid en t H anson, 
D e p u ty  P resid en t S te v in g s , D ep u ty  P re s id e n t G ilch rist, 
D ep u ty  President Huxter, Judge Parsons, Judge McCuster, 
J u d g e  C aw th orn e, M a g is tr a te  C u nningham , M a g istra te  
Thom pson, M agistrate H ardy, C om m issioner Fairweather: 
M e m b e rs  o f  th e  I n d u s tr ia l  C o u rt o f S o u th  A u s tra lia . T he 
Industrial Relations Bill of 1994 provided for the abolition of the 
In d u stria l C ourt. A  schedule to  the  bill p laced  th e  con tinued  
tenure  of judges of the court at the discretion of the government. 
S ection  9 (1) o f the schedule  p rov ided  th a t  J u d g e s  could be
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tran sfe rred  to  a correspond ing  office of the court «unless the 
G overnor otherw ise determ ines.* By subsection 4 of the same 
section, those judges w ho w ere  no t so tran sfe rred  w ere  to  be 
appointed to «a judicial office of no less a status.» As a  result of 
protests from  the A ustralian judiciary, the Bill was am ended to 
rem ove th e  above  p ro v is io n s . H ow ever, a  c lau se  rem a in e d  
whereby officers of the court, w ho previously enjoyed tenure until 
th e  age o f  70 in  th e  case  o f  ju d g e s  a n d  65 in  th e  case  o f 
m agistrates, are now  to be appo in ted  on the basis o f six-year 
contracts.
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Bangladesh

B a n g la d e sh  h a s  b e e n  a 
p a rliam en ta ry  dem ocracy  since 
1991, when elections ended many 
years of military rule. Legislative 
pow er is vested  in  a  unicam eral 
p a rliam en t, th e  Ja tiya  Songdad. 
The present governm ent is made 
up  of the  B ang ladesh  N a tio n a l 
Party. Opposition parties, led by 
th e  A w am i L e a g u e , hav e  
boycotted Parliam ent since M ay 

1994, in  s u p p o r t  o f  th e i r  d e m a n d  fo r a n e u tr a l  c a re ta k e r  
governm ent and fresh elections.

The independence of the judiciary is guaranteed by the 1972 
C o n s titu tio n . A rtic le  94 (4) p ro v id e s  th a t:  « su b jec t to  th e  
provisions of this C onstitution the Chief Ju s tice  and  the other 
ju d g es shall be in d ep e n d e n t in  the  exercise  o f th e ir  jud ic ia l 
functions*. Article 22 provides that: «The State shall ensure the 
se p ara tio n  of the  ju d ic ia ry  from  the executive o rgans of the 
S tate .»

T h e  B a n g la d e sh  c o u r t  sy s tem  is c o m p rise d  o f th e  
Subordinate Court and the Supreme Court. The Supreme Court 
is divided into the High C ourt division, which hears original cases 
a n d  cases on ap p e a l fro m  th e  S u b o rd in a te  C o u rts  a n d  th e  
Appellate Division, which hears appeals of H igh C ourt cases.

The frequent use by the governm ent of em ergency powers 
contained in the Special Pow ers Act of 1974 (SPA) substantially 
restricts the role of the courts in protecting hum an rights. U nder 
the SPA, the M inistry of Hom e Affairs may detain those deemed a 
«threat to the security of the country* for an initial period of 30
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days. In  som e cases how ever, th is  p e r io d  has b e e n  fu r th e r  
extended. A  second em ergency pow ers act, the Suppression of 
Terrorist Offences Act of 1992 was enacted to deal w ith  terrorist 
type  offences in  speedy  tr ia ls  befo re  specia l tr ib u n a ls . The 
tribunals are staffed by  judicial officers w ho are selected by  the 
Chief Ju s tice  of the  H igh Court. There is no bail available for 
those arrested  under the Act in  the first m onth of detention. All 
decisions o f the  trib u n a ls  are sub ject to  appeal to  the  h igher 
courts.

The G overnm ent s R esponse

In  its response of 14 M arch  1995 to  Attackd on Justice, the 
Governm ent of Bangladesh stated tha t the Special Pow ers Act of 
1974 has been  am ended. The am endm ents, however, w ere not 
supplied to  the C IJL . It also sta ted  th a t in N ovem ber 1994, it 
repealed the Anti-Terrorism Act.

K a z i M o n w a ru d d in :  J u d g e  o f th e  H ig h  C o u rt. O n  11 
December 1994 three bombs exploded at Ju d g e  M onw aruddin’s 
home. T hat day, the judge, along w ith another H igh C ourt judge, 
had ruled tha t the boycott of Parliam ent by the opposition party  
was illegal. The bom bs exploded at his home before he had left 
the  c o u rt a f te r  g iv ing  his ru lin g  in  th e  case. T he exp lo sion  
dam aged a  c a r a n d  w ounded  its driver, acco rd in g  to  police. 
Though no group claimed responsib ility  for the  a ttack , Ju d g e  
M o n w a ru d d in  sa id  th a t  his ru lin g  on th e  b o y c o tt  w as «the 
apparent reason .»

In  its response  the  govern m en t sa id  th a t  th is  case is an 
isolated incident and tha t it took steps to prevent the reoccurrence 
of similar cases.
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B oliv ia

B o liv ia  is a  m u lt i -p a r ty  
democracy w ith a directly elected 
P re s id e n t  a n d  a  b ic a m e ra l  
leg is la tu re . O n  6 A u g u st 1993, 
a f te r  w h a t  w a s  se e n  as a fa ir  
e lec tion , G o n za lez  S an ch ez  de 
L o z a d a  s u c c e e d e d  J a im e  P az  
Zam ora as President. For the first 
time, a politician w ith  indigenous 
ancestors, Victor H ugo Cardenas, 
took office as Vice President.

O n  12 A u g u s t  1994, th e  
P residen t prom ulgated a  reform ed Constitution, the  first to  be 
m odified according to  ru les established u n d er it. A ll previous 
r e fo rm s  h a d  b e e n  c a r r ie d  o u t  b y  de facto  g o v e rn m e n ts  o r 
constitutional assemblies. The prom ulgation w as the  result of a 
three-year process and was reached by compromises between all 
po litical parties. The reform s affect some 38 articles and  deal 
m o stly  w ith  p o litica l, e le c to ra l an d  ju d ic ia l q u e s tio n s . The 
presidential and m unicipal term s of office w ere ex tended  from  
four to five years and the voting age was reduced from  21 years to
18 years. Congressional seats will depend 50 pe rcen t on direct 
elections and 50 percent on «closed lists» (iuttaj cerradad) presented 
by  presidential and vice presidential candidates.

R eform s o f  th e Ju d iciary

The reform  brought im portant changes to the administration 
of justice. A  Council of the Jud ic iary  (Coruejo de la Judlcaturd) was 
introduced as the highest administrative and disciplinary body of 
the  judicial branch. According to the new Article 119, the Council
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will be p resided  by the P residen t of the Suprem e C ourt (Corte 
Suprema de Justicia). The o ther four m em bers are selected by  a 
two-thirds m ajority of Congress for a  period of ten years from a 
list of cand ida tes w ho m ust have w o rk ed  as law yers, judges, 
p rosecutors or professors for a t least ten  years. The Council is 
charged w ith  drafting the annual budget for the judiciary which it 
then presents to Congress. It administers the financial resources 
granted to  the judicial branch by  Congress, exercises disciplinary 
pow er over all m em bers of the  judiciary  and draw s up a list of 
candidates for the election of m em bers of the Supreme C ourt by 
Congress.

A n o th e r  in s t i tu t io n  c r e a te d  b y  th e  re fo rm  is th e  
Constitutional Trrbunal (Tribunal Constitutional). According to the 
new  A rticle 119, it is in dependen t from  all o ther b ranches of 
governm ent. Its five m em bers w ill be elected for a term  of ten  
years by a  tw o-thirds majority in Congress. Its main task  will be 
to  resolve questions o f co n stitu tio n a lity  of laws, decrees and  
resolutions. I t  will also hear appeals in cases of habeas corpus. The 
P resident, the  P residen t of C ongress and  the P residen t of the 
S uprem e C o u rt can  ask  th e  C o n s titu tio n a l T rib u n a l fo r an  
advisory opinion on the constitu tionality  of a law  or decree as 
applied in a  concrete case.

U nfortunately, the C onstitution does not spell out in detail 
the  co-operation  betw een reg u la r courts  (w hich accord ing  to 
Article 228 are also directly bound  by  the Constitution and m ust 
not apply unconstitutional laws) and the Constitutional Tribunal. 
A  law establishing the Tribunal is being discussed now and it is 
hoped tha t it will regulate tha t matter. Also, the rules applying to 
the revision of habeas corpus decisions should be elucidated.

P ractical Problem s and R ecent D evelop m ents

The m ajor problem  of the judiciary in Bolivia is its desolate 
financial situation. Even though  the Constitution spells out the 
right of defendants to legal counsel in case they cannot afford it,
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this provision is often not respected. Lack o f funds is given as 
justification  fo r this failure. A no ther problem  is the  length  of 
p rocedures w hich  leads to a large backlog. A  high num ber of 
prison inmates spend years in prison awaiting trial. Judges are 
poorly paid, which can give rise to  corruption.

In  a  landm ark trial, the Bolivian Suprem e C ourt in April 
1993 sentenced former dictator General Luis G arcia M eza and 47 
of his collaborators to  long term s of im prisonm ent for massive 
h u m a n  r ig h ts  v io la tio n s  c o m m itte d  u n d e r  th e i r  «n arco - 
d ic ta torsh ip»  in  1980-1981. A fter an in tensive search, G arcia 
M eza was located and arrested  in Brasil in M arch  1994. As of 
D ecem ber 1994, his extradition to Bolivia was being processed by 
B razilian  courts. This exem plary  case constitu tes a  new  step 
forw ard  in the struggle against the im punity of perpetra to rs of 
grave hum an rights violations.

O n  13 J u n e  1994, form er Supreme Court President Edgar 
Oblitas and Justice  Ernesto Poppe were impeached and removed 
from office by  Congress. The Senate found them  guilty of seeking 
to  e x to r t  a b r ib e  in  th e  e x tra d it io n  case o f a c itiz e n  from  
Nicaragua. The opposition parties all expressed their reservations 
about the correctness of the process. The Justices themselves said 
that the real reason for their removal had been their defence of the 
s o v e re ig n ty  o f  B o liv ia  in  th e  face  o f d em a n d s  fo r fo re ig n  
extradition.

41 Attacks on Justice



B razil

Guyana 

Surinam e
r  Fr. Guyana

B razil is a  fed e ra l repub lic  
c o m p rise d  o f  23 s ta te s , th re e  
territories and the  federal district 
(B rasilia ). O n  3 O c to b e r  1994, 
fo rm e r  M in is te r  o f  F in a n ce  
Fernando H enrique Cardoso was 
e lected  P resid en t. C ardoso  w on 
an  o v era ll m a jo r ity  in  th e  f irs t 
ro u n d  m ain ly  b ecause  of tak ing  
financial m easures which reduced 
in f la tio n . H is  Partido da Social 
Democracia Brasileira (PSDB) also 
w on  6 ou t o f 27 governorsh ips, 
and  the coalition supporting him 
rece iv ed  th e  la rg e s t  n u m b er of 

s e a ts  in  th e  C o n g re ss . F o llo w in g  a  1994 c o n s ti tu t io n a l  
amendment, C ardosos term  of office will be lim ited to  four years.

Uruguay

O ne of the main problem s for the new adm inistration will be I
th e  h igh  level o f v io lence in  the  country , espec ia lly  in  some 
shantytow ns (faveLut) of Rio de Janeiro . O n  31 O ctober 1994, \
th en  P resident Itam ar F ranco  sent the arm ed forces into some 
favelas to fight the gangs th a t dominate these areas. D uring the 
course of this operation, the media reported a  num ber of beatings 
an d  m istreatm ent. In  ru ra l areas, on the  o ther hand , violence 
m ostly stems from conflicts betw een the ow ners o f large farms 
and  landless peasants.

Among the reasons for the high crime rate are discrepancies 
in incom e, b u t also the  fac t th a t  a  large num ber o f crimes go 
unpun ished . E ith e r th ey  never reach  the  co u rts  because of a 
m alfunctioning investigatory system, or they are not dealt w ith 
e ffec tive ly  b y  the  ju d ic ia ry . T he im p u n ity  en jo y ed  by  m ost 
o ffe n d e rs  a lso  c o n tr ib u te s  to  p u b lic  to le ra n c e  o f  v ig ilan te
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lynchings of suspected criminals. Such lynchings w ere reported  in 
all regions of the country.

In this climate of im punity the security forces, and  especially 
th e  s ta te -c o n tro lle d  «m ilita ry -po lice» , a re  re sp o n s ib le  fo r a 
num ber of killings and excessive use of force throughout Brazil. 
All crimes committed by m em bers of this uniformed police (which 
despite its name is not part of the active arm ed forces) are tried  in 
special m ilitary  police courts. These courts, com posed of four 
high-ranking military police officials and one civilian judge, have 
only seldom convicted policemen. They are understaffed and have 
a large backlog of cases. A  bill in troduced  in Congress to  give 
jurisdiction over police crimes against civilians to civilian courts 
remained stalled in Congress in 1994.

F r a n c is c o  A b re u , J o s e  D o  C a rm o , C e ls o  S a m p a io :
L a w y e rs . As a  g ro u p  o f h u m a n  r ig h ts  a d v o c a te s  t r i e d  to  
investigate cases of violence betw een landowners and settlers near 
Lake Santo Agostinho in the north-eastern state of M aranhao on 
6 N o v e m b e r  1993, th e y  w e re  r e p o r te d ly  in t im id a te d  a n d  
th rea tened  by  several gunm en. A  police officer accom panying 
them  informed the group tha t he could no longer guarantee their 
safety and refused to enter the settlement. As a  result, the group 
had to w ithdraw. Among the group were the lawyers Francisco 
A breu of the  C en tra l W orkers U nion, Jo se  D o C arm o of the 
Pastoral L and Commission and  Celso Sampaio of the M aranhao 
Society for the Defence of H um an Rights.

O n the night of their visit to  Santo Agostinho, the members 
of the commission were again intim idated by a  group of some 30 
gunmen w ho surrounded the inn w here they w ere sleeping in the 
nearby tow n of Sao Bernardo.

J a y m e  B e n v e n u to  de  L im a  J r . ,  V a ld e n ia  B r i to , K a tia  
C o s ta  P e r e i r a :  L aw yers in  R ecife , P e rn am b u c o  S ta te , an d  
members of the Gabinele de Apoio JurSico cu OrganizagdeJ Populared 
(G A JO P ), a hum an rights organisation th a t gives legal advice to 
poor people and community organisations. In  the second half of
1993, all three lawyers reportedly received death threats. Jaym e
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B envenuto  de Lima J r . ,  co -o rd inato r of G A JO P , surv ived  an 
attack on his life w hen two people shot at his car on 23 J u ly  1993. 
S h o rtly  before , he h a d  p u b lic ly  denounced  severa l cases o f 
corruption within the state judiciary.

S is te r  C e c ilia  P e t r in a  d e  C a rv a lh o : C atho lic  n u n  and  
lawyer. S ister Cecilia w orks for the  C hurch L and Commission 
(Comutdad Padtoral da Terra) of the diocese of Senhor do Bonfirm in 
the State of Bahia. She represents peasants in legal disputes with 
landow ners and  lan d  cla im ants. O n 22 O c to b e r 1993, S ister 
Cecilia's car was reportedly shot a t by a  hooded man w hen she 
w as tra v e ll in g  to  th e  to w n  o f  C acim bas w ith  a  lo ca l to w n  
councillor. She was h it by  a  bullet that w ent straight through her 
r ig h t leg. S ister Cecilia, as w ell as local trade  unionists and  a 
priest, also received death threats in connection w ith another case. 
In  tha t case, she had helped peasants gain a prelim inary ruling in 
th e ir  fav o u r fo r th e  d e m a rc a tio n  of com m unal lan d s  in  the  
m unicipality of Andorinha.

T here  has been  a  h is to ry  o f v io len t lan d  d ispu tes in the  
Bonfirm  region. Land claimants try  to fence off communal land 
used by peasants for grazing livestock and for gathering sisal to 
m ake crafts. A t least six rural w orkers have reportedly been killed 
by  gunm en in such disputes in the region.

L au ro  R ibeiro  E sc o b a r Ju n io r , S te lla  K uh lm an , M arco  
A n to n io  F e r re i ra  L im a, P a u lo  M a ra fan ti, A n to n io  A ugusto  
N e v e s : J u d g e s  a n d  p ro s e c u to rs  w ith  th e  M il i ta ry  J u s t ic e  
D epartm ent of the State of Sao Paulo. The five jurists reportedly 
received death threats th roughout the years 1993 and 1994. The 
threats were delivered to their homes as well as to  the Offices of 
the State Council for the Defence of H um an Rights. The threats 
cou ld  be co n n ec ted  to  th e  invo lvem en t o f th ese  ju d g es  an d  
law yers in  a  num ber o f cases involving crim es com m itted  by  
members of the m ilitary police.

In  J u ly  1993, p ro se c u to r  M arco  A ntonio  F e rre ira  L im a 
accused five agents of RO TA  (Rondad Ostendivad Tobiad de Aguiar) of 
form ing a k idnapping ring  th a t targeted  w ealthy businessm en.
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ROTA is a  special section of the military police know n for gross 
human rights abuses during the military rule of 1964 - 1985. Four 
of the five policem en w ere sen tenced  to  prison term s o f 14-20 
years. O n 21 O ctober 1993, M r. Lima discovered a bom b planted 
in his car. A  couple of days before, he had received an anonymous 
phone call in  w hich he was w arned  th a t he w ould die in a  car 
explosion.

In  a  deposition  given on N ovem ber 19, 1993, p ro secu to r 
Stella K uhlm an stated  tha t she received death th rea ts after she 
tried and convicted police officer Daniel Viana of the RO TA  148 
d ivision fo r k id n ap p in g , ro b b e ry  an d  tw o  m u rd e rs . O n  one 
occasion she w as followed by  an unm arked  car driven  by  two 
ROTA officers.

Ju d g e  Lauro Escober received a le tte r containing a bullet 
hole and a  p icture of a machine gun w ith the message «you will be 
next.»

In a  report sent to the M in istry  of Justice, the  five jurists 
who received the death threats, accused the Sao Paulo Governor, 
the State A ttorney General and  the Com m ander o f the M ilitary 
Police of know ing about the death  threats bu t declining to  take 
any action to deter them.

R einaldo G ueded M iranda: Lawyer and prom inent member 
of the W orkers’ P arty  in Rio de Janeiro . The body of Reinaldo 
G ueded M iranda  was found together w ith  th a t o f H erm ogenes 
Almeida Filho, a  poet and historian, on 13 Ju n e  1994. Reports 
suggest he was killed by  security forces. N o further details could 
be obtained.

Ju d g es  a t E lecto ra l C o u rt in  R io de Jan e iro : According to 
press repo rts, a  num ber of judges of electoral courts  received 
death th reats. A fter the first ro und  of elections for federal and 
state deputies in the State of Rio de Jan e iro , m ore th an  2,000 
ballot boxes w ere recorded as having irregularities. The electoral 
court thus decided to recheck all ballot papers. Later, it annulled
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the results and set a re-run for Novem ber 1994. That decision led 
to several death threats that w ere received at the office.
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Burundi

The assassination of two Presidents 
in  th e  sp ace  o f six  m o n th s  a n d  th e  
se v e re  e th n ic  v io le n c e , w h ic h  re- 
emerges w ith each political crisis, have 
left the  B urundian  constitu tional and  
legal order in a state of great fragility. 
The credibility of the legal system has 
been  a victim  of the  deepening ethnic 
d iv is ions; judges a re  p re d o m in a n tly  
Tutsi, hence their independence is held 
in low regard by members of the H utu  
majority. The system is also ham pered 

by  a  lack of resources and a shortage of trained judges; in criminal 
cases, defendants are often not represented by  counsel.

T he  C o n s t i tu tio n  o f  M a rc h  1992 g u a ra n te e s  th e  
independence of the judiciary. Article 143 states: «The judicial 
pow er is independent of the legislative pow er and the executive 
power. In  the exercise of his functions, the judge is subject only to 
the Constitution and the law.»

The Burundian court system includes a  Constitutional Court 
(see case, below) w ith the pow er to  review the constitutionality of 
all laws, including decrees. I t  m ay in terpret the Constitution, at 
the  request of the P residen t, Prim e M inister, P residen t o f the 
N ational Assembly or a quarter of the Assembly’s representatives. 
The court has pow er to  rule on the regularity of presidential or 
leg is la tiv e  e lec tio n s  a n d  re fe re n d a . A  d ecree  o f A p ril 1992 
s tip u la te s  th a t  it sh a ll be  com posed  o f a  p re s id e n t, a  v ice ­
president, and at least three other members. All members of the 
court are nom inated by  the Burundian President.
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There is a  divided system of civil and criminal courts, w ith 
appellate ju risd iction  from  b o th  vested  in the Suprem e C ourt. 
M ilitary courts try  cases involving crimes by the m em bers of the 
military. Article 145 of the Constitution establishes the Supreme 
Court as the highest court of ordinary  jurisdiction. It is divided 
in to  several cham bers: an ap p ea l cham ber, an  adm in is tra tive  
chamber, and  a  judicial cham ber w hich hears cases concerning 
ho lders o f pub lic  office. D ec isions o f the  adm in is tra tive  and  
judicial cham bers are appealable to  a sitting of the full Suprem e 
C ourt (Article 146). Appointm ents to  the Supreme C ourt are the 
responsibility of the President (Article 147).

U nder the Constitution, in  cases of serious individual fault, 
judicial m andates are revocable only by disciplinary sanction, in 
cases of serious individual fault, where such has been established 
by  fair enqu iry  du ring  w h ich  judges have the  o p p o rtu n ity  to 
defend themselves.

G e ra rd  N ikungeko, P residen t of the Constitutional Court; 
D e v o te  S a b u r a n k a ,  G e r v a is  G a tu n a n c e , S p e s  C a r i t e s  
N d iro n k e y e , G ed eo n  M u b irig i: judges o f the  C onstitu tiona l 
Court. By decree N ° 100/001/94 of 29 Ja n u ary  1994, issued by 
the government, the judges w ere dismissed from the court. A t the 
time of the dismissals, the court had been due to give a  ruling on 
the  valid ity  o f the  p residen tia l elections o f J a n u a ry  1994. N o 
disciplinary proceedings had previously been brought against the 
judges. T he decree revok ing  th e ir  m andate  a lleged  a  serious 
b reach  o f the ir duties bu t de ta iled  no specific charges against 
them. The M inister of Justice  justified the dismissals by  pointing 
to  the impending resignation o f tw o other members o f the court, 
alleging th a t this would leave the  num ber of judges of the court 
below  the  m inim um  req u ired  by  the  C onstitu tion , an d  w ould  
result in an ethnic imbalance in  the composition of the court. The 
resignation of the two judges h ad  provoked a crisis w ith in  the 
court and had  been followed, in  the days immediately preceding 
the dismissals, by negotiations betw een the judges and  members 
of the governm ent in an attem pt to  avoid the dism em berm ent of 
the court. In  the course of these negotiations, the  governm ent 
allegedly subjected members o f the court to considerable pressure

Centre for the Independence o f  Judges and Lawyers 50



over their decision on the validity of the p residential elections. 
They were w arned tha t a ruling invalidating the election would 
lead to  civil war, for which the court w ould bear responsibility.

T h e  M in is te r  a lso  a lle g e d , in  h is  ju s t i f ic a t io n  o f th e  
dismissals, tha t the court had not respected the time limit specified 
in the  electoral code, w ithin which it m ust rule on the legitimacy 
of the  presidential elections (under article 76 of the code the court 
m ust give its ruling w ithin four days). However, the judges in a 
s ta tem en t d ism issed th is  as a  m ere p re te x t, a rg u in g  th a t the 
p residen tial election was no t in fact governed  by  the  electoral 
code b u t by Article 85 of the constitution, which imposes no time 
lim it on the court. They also poin ted  out th a t in  any  case the 
negotiations of 25 to 28 Ja n u a ry  had prevented the  court from 
sitting. They stated tha t the court, reduced though it was to five 
members, had been ready to hear the case on 28 Ja n u a ry  and that 
a n y  d e la y  w a s  a t t r ib u ta b le  to  th e  g o v e rn m e n t, s in ce  th e  
negotiations took place at the initiative of the M inister of Justice.

The th ird  justification p u t forw ard by the M inister was that 
the secrecy of the court’s deliberations had been breached. In fact, 
there had been rum ours as to the content of the court’s decision 
on  th e  J a n u a r y  e lec tio n s . H o w ev er, th e  r e p o r ts  h a d  been  
im m edia te ly  fo llow ed by  th e  d ism issal o f a n o th e r  judge, no t 
am ong those listed in the decree. The M inister’s failure to specify 
w h ich  of the listed judges w as responsible for the  violation of 
judicial secrecy also points to the weakness of the accusation.

I t  seems tha t the dismissals were in fact an attem pt by the 
governm ent to avert the possibility of an unfavourable decision on 
the presidential elections. Regardless of the governm ent’s motive, 
the decree represented a breach of the security o f judicial tenure 
g u a ra n te e d  b y  the  C o n stitu tio n . The d ism issa ls a lso  v io late 
A rtic les  1, 2, 17 an d  18 o f  th e  U N  B asic P r in c ip le s  on the  
Independence of the Judiciary.

O n  1 O ctober 1994 there was a  bomb attack on the home of 
G erard  Nikungeko.
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Cam bodia

T he U N T A C  s u p e rv is e d  
elections of M ay 1993, w hich took 
place in accordance w ith  the 1991 
P aris  Peace A greem ents, b ro u g h t 
the first hope of stable governm ent 
to Cambodia since 1970. The newly 
e lec ted  governm ent e s tab lish ed  a 
co m m ittee  o f th e  C o n s t i tu e n t  
A sse m b ly  to  d ra w  u p  a  new  
Constitution, as provided for in the 
Paris Peace Agreem ents. The new  
Constitution was prom ulgated on 2A 
Septem ber 1993. .

The Constitution establishes a  Monarchy, w ith guarantees of 
fundam en ta l hum an rig h ts  an d  provision for an  ind ep en d en t 
ju d ic ia ry . A rtic le  31 o f th e  C o n stitu tio n  p rov ides  th a t  «The 
Kingdom of Cambodia shall recognise and respect hum an rights 
as stipulated in the C harter of the United Nations, the covenants 
and conventions related to hum an rights, women's and children’s 
righ ts.» However, there is room  for concern over ambiguities in 
the w ording of the fundam ental rights provisions, w hich w ould 
seem  to  accord  righ ts only to  K hm er citizens, leaving others, 
particularly the vulnerable Vietnamese minority, unprotected. In 
the context of the serious and continuing hum an rights violations 
in Cambodia, reliable guarantees of hum an rights and a  judicial 
system w ith the strength to enforce them are of vital importance.

The notion that the governm ent may interfere in the working 
o f th e  jud iciary  is deeply  en trenched , due to the V ietnam ese- 
Soviet model on which the pre-1993 legal system was based. This 
notion has not been entirely extirpated by  the institution of the 
new  Constitutional structure . P rio r to the establishm ent of the 
S uprem e C ourt u n d er the  S ta te  of Cam bodia (SO C ) regim e,
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cases decided before the provincial courts w ere refe rred  to  the 
M in is try  fo r  J u s t i c e ,  w h ic h  h a d  an  « a d v iso ry  f u n c t io n .» 
S u b seq u en t to  th e  e s tab lish m en t o f th e  S uprem e C ourt, the  
M inistry o f Ju stice  continued to  exercise considerable influence 
on the courts. Decisions of the Supreme Court could be referred 
to the Legislative Committee of the National Assembly, chaired by 
th e  V ic e -M in is te r  o f  J u s t ic e ,  a n d  th e n  to  th e  P e rm a n e n t  
Committee of the N ational Assembly. According to  the p resent 
practice, there remains a  perception tha t the M inistry  of Justice  
has a role in the judicial process: in the  course of some cases, 
negotiations take  place betw een the judge and  the m inistry  or 
between the judge and the provincial governor’s office, a  practice 
which seriously underm ines the  independence of the  judiciary. 
The higher courts provided for in the Cam bodian Constitution, 
the Supreme C ourt and the Constitutional Council, have not ye t 
been  e s tab lish ed . T he ir ab sence  leaves the  execu tive  p o w er 
dangerously unchecked.

The new  legal system  m u st overcom e b o th  c u ltu ra l an d  
s tru c tu ra l difficulties. The firs t of these is the lack  o f tra in ed  
judges and  lawyers; the m ajority of those w ith legal training did 
not survive the civil war. Second, the absence of detailed  legal 
regulation in  m any im portant areas endangers the new  system. 
The task  facing  the C am bodian  ju d ic ia ry  is an im m ense one, 
involving as it does the construction of a  respected judicial system 
in a  country w here all familiarity w ith fair judicial process, w ith 
the Rule o f Law  and the principles of hum an rights, has long been 
lost. The evacuations of 1975 resulted in the collapse of organised 
urban society; the Cambodian experience since that time has been 
almost exclusively one of im posed m ilitary force. P rio r to  1993, 
th e  police fo rce  u su rp e d  th e  ju d ic ia l fu n c tio n  in  re la tio n  to  
criminal m atters. The police d ictated  verdicts in crim inal cases, 
leaving the  courts to  «rubber-stam p» the outcome of the police 
investiga tion . In  o rd e r  to  re s is t the  po w er o f the  po lice  and  
military, the new  judiciary will require considerable strength  and 
resilience.

It is questionable w hether the new  Constitution provides an 
adequate basis on which this strong structure can be built. The 
Constitution provides that «the judiciary shall be an independent
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power» bu t does not describe any of the structures which will be 
necessary  to  support and foster rea l jud ic ia l independence in 
C am bodia . The absence o f gu aran tees  o f  ju d ic ia l tenu re  and  
salary, and  lack of disciplinary procedures for the  dismissal of 
judges leaves the new judiciary in a relatively w eakened position 
w hich  Cam bodia can ill-afford. M unicipal and  provincial court 
judges are poorly paid, earning as little as US$20 per month. Such 
low  earnings clearly invite corruption.

T he  p ro p o se d  e s ta b lish m e n t o f a  S u p re m e  C o u n c il o f 
M agistrature has given rise to  some controversy. The function of 
the  Suprem e Council is to  advise the P rince in  m atters of the 
appointm ent and disciplining of judges. The proposal, in the draft 
law  on the Council, that the M inister of Justice  should be one of 
its members, has been criticised as contravening Article 79 of the 
C onstitu tion , w hich provides th a t no m em ber o f the  N ational 
Assembly shall be a member of another Constitutional institution. 
There are fears that the Council will be dom inated by  judges and 
p rosecu to rs  appointed u nder the  C P P  adm in istra tion  and will 
thus p u t the independence o f the judiciary a t risk.

P ro b lem s con tinue  to  a rise  as a  re s u lt  o f  th e  lack  o f a 
q u a li f ie d  o r  t r a in e d  ju d ic ia ry . R ig h ts  g u a ra n te e d  b y  th e  
Constitution, such as the presum ption of innocence, have in fact 
no t been realised, due to the unfamiliarity of trial judges with such 
concepts. The stipulation in the code of crim inal procedure that 
detainees m ust be brought before a  judge w ithin 48 hours, is often 
n o t com plied w ith. There are  also problem s in  relation  to  the 
granting of bail; there are reports tha t the bail laws are sometimes 
breached  or applied unequally. In addition, the civil courts appear 
to  function ineffectively; there is no legal representation in civil 
cases.

In  1993 the  C entre fo r th e  Independence  o f Ju d g e s  and 
L aw y ers  (C IJ L )  held  a sem inar on J u d ic ia l  F u n c tio n s  and  
In d e p e n d e n c e  in  C am b o d ia . In  th e  c o u rse  o f th e  sem inar, 
m em bers of the  p resen t an d  p roposed  ju d ic ia ry  o f C am bodia 
discussed issues of hum an rights, the independence of judges and 
lawyers, as well as substantive legal and procedural issues.
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The p o sitio n  o f legal d e fen d ers  is fa r  from  secure; th e ir  
existence is a  novelty to the Cam bodian legal process and they are 
present only in a  small num ber of cases. M ost legal defenders in 
Cam bodia are not qualified lawyers, though they  fulfil the role of 
a  defence law yer in crim inal cases. Their w ork  goes some w ay 
tow ards rem edying the acute shortage of lawyers in Cambodia. 
The recent establishment of a  law  school is also an encouraging 
development. Legal defenders' access to  defendants in custody is 
often restricted and they are regularly  left w ith inadequate time to 
p rep a re  a  defence. A  d raft law  p ro p o sed  b y  the  governm en t 
envisages the establishment o f a  B ar Association of Cam bodian 
Lawyers. The proposal would restrict en try  to the association to 
Khmers w ho are law graduates and  are certified as competent by 
a judicial body.

In n  C h e n g : L egal D e fe n d e r  in  P u rs a t , m em b er o f the  
Cam bodian D efenders Association (CA D EA S). M r. Cheng was 
a rre s te d  a fte r  he refu sed  to  b r in g  tw o  clien ts w hom  he w as 
defending to court. The judge in  the case involving Cheng's clients 
had sent a  clerk of the court to  inform  Cheng tha t he w ould not be 
accepted as a  defender in the case. Cheng was denied access to 
files concerning the case. There were allegations tha t the plaintiff 
enjoyed the support of the military, and tha t both the judge and 
the defendants had been subject to  pressure from  high ranking 
m ilitary  officials. A t the hearing  o f th e  case on 13 J u ly  1994, 
Cheng stated tha t he would not bring  his clients to court unless he 
was given adequate time to prepare  a case and allowed to read the 
files of the  investigating m ag istra te  an d  p rosecutor. A fter the 
defendants defied a second order by  the judge summoning them 
to appear before the court, Cheng was arrested. He was released 
several days later bu t received threats from  the military aimed at 
both his family and himself, as a  result of which he fled Pursat for 
Phnom  Penh.
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Chad

Since a 1990 coup d’etat, President 
Idriss D eby has been the H ead of State 
o f  C h ad . As re p o r te d  in  la s t  y e a r 's  
Attach) on Justice, in 1993, a  Sovereign 
N a tio n a l  C o n fe ren ce  e s ta b lis h e d  a 
t r a n s i t io n a l  g o v e rn m e n t u n d e r  
P r e s id e n t  D e b y  a n d  a d o p te d  th e  
T ra n s itio n a l C h a r te r  as an  in te r im  
constitutional document for a  period of 
one year.

C had suffers at the hands of state 
s e c u r i ty  fo rc e s , w h o  e n jo y  w id e  
im punity for their acts, including extra­
judicial killings. According to  Amnesty 

In te rn a tio n a l, over 800 ind iv iduals , m any  o f them  u n a rm ed  
civilians, have been killed since President D eby took pow er in 
1990. A  general breakdow n in the judicial system made, and will 
m ake in the uncertain future, prosecution of these crimes unlikely, 
if no t impossible.

The first transitional y ea r resulted in little im provem ent of 
the country's situation, especially in the area of judicial reform. 
The Transitional C harter was extended in force until 9 April 1995. 
In  1994, there were tw o notew orthy positive developments, a  law 
on the creation of a constitutional chamber and the Governm ent’s 
ratification of two hum an rights conventions on 20 Ju ly  1994.

F ro m  30 S e p te m b e r  to  2 O c to b e r  1994, th e  C h a d ia n  
Association of Ju ris ts  (AT.), an organisation affiliated w ith the 
In ternational Commission o f Ju ris ts , held a conference on the 
draft Constitution of Chad. The A T J has released its observations 
on  the  d ra f t  c o n s titu tio n  co n cern in g  ju d ic ia l independence .
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Stating th a t the pow er to nom inate judges should not be vested in 
the executive, the A.T. J .  calls for a High Council of the Jud ic ia ry  
comprised of elected and appointed judges, lawyers, and  jurists 
w ith the authority  to nominate, advance and discipline judges.

A bdoulaye C heick: S tate Prosecutor, N ’D jam ena. In  J u ly
1994, the State Prosecutor in N ’Djam ena received a  death  th rea t 
allegedly from  an  officer o f the  R epublican G uard  fo r having 
released from  detention the form er Customs Director. Following 
the threat, judicial personnel staged a w ork stoppage for reasons 
of security. The President of the  Republic intervened for w ork  to 
restart.

B r a m in a  O n a l  D e k a r d s  S ta te  P ro s e c u to r , M .ao. In  
D ecem ber 1994, M . B ram ina O nal D e k a rd  rece ived  a  d ea th  
threat directed at himself, as well as all judicial personnel in the 
area. It seems as if the threat em anated from the G endarm erie in 
the area, w ho openly oppose the  Prosecutor.

M. M baim an: President o f the Tribunal of Faya-Largeau. In 
Ju ly  1994, M.. JVtbaiman received a death threat allegedly from  an 
officer of the Chadian National Army. He fled to  N ’Djam ena.
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C hile

Five years after the transition from a 
military dictatorship to a  dem ocracy Chile 
is s till s tru g g lin g  to  do  ju s tic e  fo r the  
victims o f past hum an righ ts abuses. O n
11 M arch  1994, Eduardo F re i Ruiz-Tagle, 
w h o  h a d  b een  th e  c a n d id a te  fo r th e  
g o v e rn in g  c e n tr e - le f t  Concertacion de 
P artidoj por La Democracia c o a litio n , 
su c c e e d e d  P re s id e n t  P a tr ic io  A ylw in  
Azocar as head of state. A fter a  change in 
th e  C o n s t i tu tio n  s h o r t ly  b e fo re  th e  
election, F re i w ill only serve a six-year 
term  (instead of eight as envisaged by the 
1980 Constitution, which had  been drafted 
by th e  P inochet governm ent). A lthough 
the Concertacion w on a m ajority of seats in 
the low er house of Congress, in the Senate 
a v o tin g  system  th a t  fa v o u rs  m in o rity  
parties, as well as eight senators appointed 

by  the military in 1990, will continue to deprive the Government 
of a  majority until 1997. U ntil then, the new  P residen ts  scope of 
a c tio n  w ill be  ra th e r  lim ited , as he w ill have  to  w o rk  w ith  
constitutional structures drafted by  the form er m ilitary rulers.

The form er dictator, 78 year-old general A ugusto Pinochet 
U garte , still serves as C om m ander in  C hief o f the  arm y and  
can n o t legally  be rem oved b y  the  new  P re s id e n t u n til 1997. 
Tensions between the military and the governm ent are still strong. 
They have, however, not escalated as far as they had  in  M ay 1993, 
w hen  troops in com bat uniform  had  rem ained in  the  streets of 
Santiago for several hours.
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The Ju d iciary

C h ile ’s c o u rt system  consists  o f g en e ra l law  co u rts  and  
military courts. W ithin the former, m ost cases are heard  by  single 
judges of first instance (Juzgados de Letras). The jurisd iction  of 
general law  courts is divided according to  subject m atter (civil, 
criminal, fam ily or labour law) as well as regional jurisdiction. 
The Courts o f Appeals (Cortes de Apelaciones) have the pow er to 
review all these cases. In some of the more severe cases, single 
judges of the Corte de Apelaciones have original jurisdiction, whereas 
a  lim ited nu m b er o f cases (especially  those o f habeas corpus 
/amparo)  are heard  in first instance by  the full court. Appeals in 
the  la tte r  cases m ust be filed w ith  the  Suprem e C o u rt (Corte 
Supremo), w h ich  o therw ise  o n ly  h ea rs  appeals  on im p o rta n t 
questions of law. Art. 7 of Law  19,047 of 1991, however, places 
crimes th a t «affect the in ternational relations o f the Republic» 
under the original jurisdiction of the Supreme Court, «which may 
appoint one of its members to investigate» (so-called Minis tro en 
Visita). The sentence handed  dow n by  th is judge can only be 
overturned on appeal to the entire Court.

T here is general criticism  of the  judicial system  being too 
slow and inefficient. A  num ber of studies were undertaken  in an 
attem pt to  prepare a comprehensive reform  of the judicial system. 
The resulting proposals are a  subject of debate in the academic 
and political arenas.

U nder the present military penal code (Codigo Penal Militar) 
military courts exercise jurisdiction over military crimes as well as 
over common crimes comm itted by  m ilitary personnel on active 
se rv ice  o r  on  m ilita ry  p re m ise s . In  f ir s t  in s ta n c e , i t  is th e  
com m ander of the respective division or brigade w ho serves as 
m ilitary judge, assisted by  a  m ilitary  p rosecu to r (fiscal), by  an 
auditor, w ho serves as general advisor to  the adm inistrative and 
judicial institutions within the arm ed forces, and by  a  secretary of 
the court. In  second instance, the M artial Court (Corte Marciat) in 
Santiago hears all appeals, except for questions regarding Navy 
personnel, w hich are heard  by  the Corte Marcial de la Armada in 
V alpara iso . I t  is com posed  o f  tw o  c iv ilian  ju d g es  fro m  the
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Santiago (or V alparaiso) A ppeals C ourt and a m em ber of the 
respective branch of the arm ed forces. U nder limited conditions, 
appeals on questions of law can be filed w ith the Suprem e Court, 
which also decides all questions of jurisdiction. In  times of war, 
special Councils of W ar (Condejod de Guerra) serve as the  only 
instance w ithin the m ilitary jurisdiction.

The jud iciary  and  p articu la rly  the Suprem e C ourt, w here  
G eneral P inochet had  nom inated  9 new judges sho rtly  before 
hand ing  over pow er in  1989, rem ain  dom inated by  P inochet- 
appointees. These judges show  an extrem e reluctance to  hold  
m em bers  o f the  m ilita ry  re sp o n s ib le  fo r p a s t  h u m an  r ig h ts  
violations and readily apply the 1978 Amnesty Law. They are also 
very  ready  to  gran t jurisdiction to  the m ilitary courts. M ilitary  
judges rapidly apply the Am nesty Law and then close the cases. * 
Exercising original jurisdiction, one Supreme Court Justice  did, 
h o w e v e r, s e n te n c e  c o m m a n d e rs  o f th e  fo rm e r  N a t io n a l  
In te lligence  D irec to ra te  (D INA) for m asterm ind ing  the  1976 
assassina tion  o f fo rm er fo re ign  m in ister O rlan d o  L ete lie r in  
W ash ing ton , D .C . As o f D ecem b er 1994, the  appeal to  th a t  
sentence was pending before the entire Court, w ith  counsel for 
Letelier’s family objecting to various judges.

A Supreme Court Justice, H ernan Cereceda, was impeached 
and rem oved from office by  Congress for «gross neglect of duty» 
because of lack of progress in a case where people w ere unjustly 
arrested.

A  case th a t led to  serious tension between the governm ent 
and the Supreme Court was the 1976 m urder of Carmelo Soria, a 
Span ish  citizen and in te rn a tio n a l civil servan t for the  U n ited  
N a t io n s ’ E conom ic  C om m ission  fo r L a tin  A m erica  an d  th e  
Caribbean (CEPAL), w ho w as killed by the DINA  in 1976. After

1 For a detailed description o f  the role the Chilean judiciary played under 
th e  m ilitary  d icta torsh ip , see  th e  report Chile: A Time of Reckoning, 
published by  the IC J  and the C IJ L  in 1992.
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the Santiago Court of Appeals had  appointed a Muiutro en Vuita to 
the  case in  M ay  1992, investiga tions im plicated  six  so ld iers, 
including tw o high-ranking arm y officers on active service, one of 
w hom  h ad  w o rk ed  fo r G eneral P inochet. The m ilitary  courts 
immediately claimed jurisdiction, which they  were granted by  the 
Supreme C ourt on 16 Novem ber 1993.

After a  very  strong reaction by  the Spanish Government, the 
Chilean governm ent made use of its pow ers under L aw  19047 
(see above) and  asked  the Suprem e C ourt to  nom inate a  new  
Minutro en Vuita. In  line w ith its tradition tha t favoured im punity 
for members of the arm ed forces, the Supreme Court first refused. 
O nly after Spain w ithdrew  its am bassador and several procedural 
deadlocks w ere overcome, did the Court change its mind. As of 
Decem ber 1994, the case was still being investigated.

The last decision in the Soria case indicates a  trend  to  slowly 
stop im punity for members of the  arm ed forces. Several decisions 
issued by the Santiago Court of Appeals and the Corte Marcial also 
seem to testify  to th is trend. In  Septem ber 1994, the Santiago 
C ourt held in tw o separate decisions th a t the am nesty law  was 
inapplicable because it ran  counter to  C hile’s obligations under 
international hum anitarian and  hum an rights law. In  N ovem ber 
1994, the  Corte M arcial o rd e re d  investiga tions  in to  th e  1975 
deten tion  a n d  d isappearance  o f socialist leader C arlos L orca  
reopened.

H ec to r S a lazar A rdiles: H um an rights lawyer in Santiago. 
O n 14 April 1994, M r. Salazar w as arrested on the orders of the 
Second M ilitary Prosecutor’s Office (Segunda FLicalCa Militar) and 
charged w ith  «sedition and inducem ent to disorder causing loss of 
com m itm ent o f the  tro o p s» (Sedicion impropia, A rt. 276 o f the  
M ilitary Penal Code). He was briefly held in the prison  Anexo 
Capuchinos in Santiago, bu t released on bail the day after.

W hen he was detained, H ector Salazar Ardiles was w orking 
on the so - called «slit throats »case (L o j DegoUadoJ) concerning 
Santiago N attino  Alliende, M anuel G uerrero Ceballos and  Jo se  
M anuel P a rad a  M aluenda. In  a landm ark  decision on 3 A pril
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1994, sixteen m em bers of Carabinerod (the Chilean gendarm es) 
and  one civilian were convicted of abducting and  killing the three 
men. They received sentences ranging betw een 41 days and life 
im p riso n m en t. In  a d d itio n  to  the  se n te n c in g  o f th e  17, five 
generals and  two other arm ed forces officers w ere implicated as 
having tried  to cover up the crime and obstruct justice. Among 
the  officers, the  name of G eneral Rodolfo Stange, head of the 
Carabinerod was mentioned.

After the publication of the verdict, an official investigation 
w as started against General Stange. President Frei, who cannot 
legally rem ove any com m ander of the arm ed forces until 1997, 
called on the general to resign «as a m atter of conscience,» bu t the 
la tte r refused. After a strong protest from a  w ide range of political 
leaders, he finally did agree to  go on «indefinite leave» pending 
the  judicial hearing of his case. W hen it was established, however, 
th a t his involvement in the cover-up did not go far enough as to 
constitute a  criminal offence, he returned  to his p o s t .

I t w as in  the con tex t o f th a t  debate  th a t  H ec to r Salazar 
A rdiles gave in terview s fo r E l Siglo n ew sp ap er an d  for Canal 
Nacional a n d  Canal 13 T V  channels, d u rin g  w h ich  he asked  
w hether any Carabinero was ready to follow orders from General 
Stange and risk facing life imprisonm ent like others before them. 
T hat statem ent was used as the basis for the sedition charges and 
led to  a conviction by the Corte Marcial. O n  appeal to the Supreme 
Court, the first chamber overturned and ordered a retrial. O n 27 
O c to b er 1994, the M artia l C ourt tem porarily  closed the case, 
arguing tha t the investigation had been exhausted. This, in turn, 
w as appealed by  the M ilitary Prosecutor. O n 29 Decem ber 1994, 
the  Supreme Court's second chamber allowed the  appeal. H ector 
S a la z a r  fe a rs  th a t  th e  m il i ta ry  is t ry in g  to  in f lu e n c e  h is 
professional activity by  artificially keeping the case open.
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China

A rtic le  126 o f th e  
C h in ese  C o n s t i tu t io n  o f 
1982 p ro v id e s  th a t  th e  
c o u rts  sh a ll be fre e  from  

|r th K o rea  in te r fe re n c e  b y
« a d m in is tra t iv e  o rg a n s , 
p u b lic  o rg a n is a tio n s  an d  
individuals.® As a  resu lt of 
the p ervasive  in fluence  of 
th e  ru lin g  C h in ese  
Communist Party, however, 
th e  C h in ese  leg a l sy stem  

does no t enjoy any rea l degree of independence. The crim inal 
justice system  is w idely used  by  the State to suppress political 
dissent. Large num bers of dissidents continue to  be detained on 
charges of «counter-revolution.® The lim itations p laced on the 
courts are twofold in nature: their role is usurped by non-judicial 
structures and their operation is influenced by  executive pressure.

frai 
Hong Kong

U nder the Chinese Constitution, the courts are under the 
authority  of the National People’s Congress, bu t have status equal 
to tha t of the State Council and the Central M ilitary Commission, 
the two principal institutions of government. The Chinese court 
system  is com prised of fou r levels of courts: P eop le’s C ourts, 
In te rm ed ia te  Peop le 's  C ourts, H igh  P eo p le ’s C ou rts  and  the 
Supreme People’s Court. At first instance, decisions are made by  a 
‘collegial panel’ of professional judges and 'peoples assessors,’ lay 
people draw n from the local community.

In  m any instances detention takes place outside the authority 
of the judicial system altogether; administrative sanctions, which 
circum vent the established criminal procedures, are widely used 
to  detain suspected political dissidents. These include procedures
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such as «taking in for shelter and  investigation* and «re-education 
through labour.»

C rim in a l p ro c e d u re , g o v e rn e d  b y  th e  1979 C r im in a l 
P ro c ed u re  L aw  (C P L ), falls sh o rt o f in te rn a tio n a l fa ir  tr ia l 
s tandards. M uch  im portance  is a ttach ed  to  confession  in  the  
determ ination of guilt, an outlook w hich is conducive to  the ill- 
treatm ent o f detainees. Great emphasis is placed on the pre-trial 
investigative procedure. The lengthy process of investigation can 
be seen as establishing guilt, m aking the determ ination by  the 
c o u rt a  m ere form ality . In  th e  course o f an  investiga tion  the 
authorities m ay decide to ‘exem pt’ an individual from  prosecution 
where «the circumstances of a  person s crimes are m inor and  do 
n o t re q u ire  se n te n c in g  to  p u n ish m e n t.*  (S e c tio n  32 o f  the  
Criminal Law). Such a  determ ination involves an im plication of 
guilt w ithout a tria l having taken  place, thus circum venting the 
judicial process.

Decisions of the courts are closely m onitored by  the C C P’s 
«politics and  law  comm ittees.* In  addition, «m ajor o r difficult 
cases* m ay be subm itted to  an  «adjudication committee;* such 
committees are composed largely of Communist P arty  members. 
The procedure in effect allows the  jurisdiction of the courts to  be 
ousted in favour of a  political body.

The functioning of the Chinese legal profession is similarly 
obstructed  by  the lack of independence from  executive power. 
The legal profession is under th e  au thority  of the M in istry  for 
Justice, w hich controls the All C hina Law yer’s Association. M ost 
law yers a re  s ta te  em ployees. S ince 1988 th ere  has ex is ted  a 
num ber of «co-operative» law firms, which enjoy a  greater degree 
of autonom y than  the m ainstream  firms, bu t are nevertheless not 
immune from  state influence. In  O ctober 1993, the  M in istry  of 
Justice stated tha t the num ber o f independent law firms w ould be 
increased. All lawyers must have a licence to practice law, which 
is issu ed  w ith  th e  a p p ro v a l o f  th e  local ju s tice  a g e n cy  an d  
provincial justice bureau. The licence m ust be renew ed yearly, a  
requirem ent which can be used to  w eed out politically undesirable 
lawyers (see case of Li Gouping, below).
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State interference w ith the legal profession is manifested in 
the  au th o ritie s ’ p rac tice  o f w arn in g  law yers n o t to  rep resen t 
defendants in certain cases. In  an  illustrative case of August 1993, 
L iao  J i a ’an  w as se n te n c ed  to  th re e  y e a rs  im p riso n m en t on 
charges of «counter-revolution,» after the judicial authorities had 
reportedly w arned lawyers in  Beijing not to defend him.

U n d er the  C rim inal P ro ced u re  Law, defendan ts  m ust be 
given notice of their right to  appoint counsel seven days before 
th e  tria l. H ow ever, even th is  m inim um  p e rio d  is n o t alw ays 
guaranteed  in practice. In  crim inal trials, law yers are often left 
w ith  inadequate time to prepare a  defence. In  the case of Gao Yu, 
a  jou rnalis t sentenced to  six years  im prisonm ent in  N ovem ber 
1994, her lawyers were not notified of the date of her trial; they 
heard  about it only after it had  taken place. An additional problem 
exists in relation to lawyer - client confidentiality. Article 2(3) of 
the Several Specific Provisions Regarding Lawyer's Participation 
in Litigation, 1981, requires a  defending lawyer in  a  criminal case 
to  in fo rm  th e  a u th o r i tie s  o f  a n y th in g  he  k n o w s a b o u t th e  
defendant which the authorities «need to understand .»

F a n  W eijun: Professor a t the Law Research Institute of the 
Chinese U niversity  o f Politics and  Law. L eader o f the Beijing 
Citizens Autonomous Federation. H e was arrested  in 1989. His 
w hereabouts rem ain unknown.

L i G ouping: Lawyer. L i G ouping’s licence to  practice law 
w as revoked in 1992 (see Attackd on Justice 1992-1993), following 
h e r  p le a  in  a H ong  K ong n e w sp a p e r fo r th e  re lease  o f he r 
h u sb a n d , Y ang  Z hou , a p o lit ic a l p r iso n e r. L i G o u p in g  has 
reportedly continued to request the reinstatem ent of her licence, 
b u t the requests have been consistently denied.

L i Shuguang: Associate of the Chinese Legal Institute. Since 
his arrest in Ju n e  1989, his fate remains unknown.

R en  Ju n : Lawyer and form er student at Beijing University. 
There are reports that he disappeared in 1993.
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W ang Tiancheng; Lecturer in law  at Beijing University and 
editor of the  law  journal ‘Chinese and  Foreign Ju risp ru d en ce ' 
(see Attacks on Justice 1992-1993). In  S ep tem ber 1993, he was 
fo rm ally  in d ic te d  on charges o f «actively  p a rt ic ip a tin g  in  a 
c o u n te r - re v o lu t io n a ry  g ro u p *  a n d  «c a rry in g  o u t c o u n te r ­
revo lu tionary  p ro p ag an d a  an d  incitement.® This follow ed his 
arrest w ithout charge almost a  year earlier, on 2 N ovem ber 1992. 
The authorities claim that he w as a leader of two political groups, 
the Young M arxist Party  and the Dem ocratic Freedom  Party. At 
a  1988 co n fe re n ce  on th e  C h inese  C o n s titu tio n , W ang  h ad  
described the  state of Chinese adm inistrative law  as ‘feudal,' a 
com m ent w h ich  rep o rted ly  a ro u sed  the  anger o f the  C hinese 
authorities. W ang’s tria l began on 14 J u ly  1994 : he w as tried  
alongside 13 other political prisoners. O n 16 D ecem ber 1994 the 
Beijing Interm ediate People’s C ourt sentenced him to five years 
imprisonment.

P ro fesso r Yu H aocheng; Legal scholar, form er director of 
the C hina Legal System  and Social D evelopm ent Institu te  and 
former editor of the journal «The Science of Law». Professor Yu 
has been a  strong advocate of hum an rights and legal reform. He 
has repeatedly  been denied a passport and  perm ission to  leave 
China. In  Ju ly  1993, he requested perm ission to travel to  the US 
to take up  a  position as visiting scholar a t an Am erican university. 
The permission was denied the following month. In  October, he 
once again requested permission to leave the country, this time in 
order to  a tten d  a  conference on hum an  righ ts in  H ong Kong. 
Again th e  req u est w as rejected ; no reason  w as given for this 
decision. H is paper 'O n  H um an Rights and  their G uarantee by 
Law ’ was nevertheless delivered at the conference. Subsequently, 
the Chinese authorities have threatened  Yu w ith punishm ent if he 
con tinues to  allow  his view s to  be p u b lish ed  o u tside  China. 
However, in M ay  1994 Professor Yu was granted a  visa, after he 
had requested permission to travel to the U S to take up a position 
as visiting scholar at Columbia University.

Y u a n  H o n g b in g :  L aw  p ro fe s s o r , d i r e c to r  o f  th e  s u b ­
d e p a rtm e n t o f p ro c e d u ra l law  a t B eijing  U n iv ers ity . Z h io u  
G uoq u ian g : Law yer, found ing  m em ber o f the  illegal Beijing
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A u to n o m o u s W o rk e r ’s F e d e ra tio n , (B W A F ). W a n g  J ia q i :  
P o s tg rad u a te  law studen t. The th ree  w ere am ong a g roup  of 
dissidents detained and  questioned in M arch  1994. They w ere 
held under the «taking in for shelter and investigation* procedure. 
Y uan H ongbing  and  W ang J ia q i  w ere de ta ined  on M arch  2, 
accused of «being involved in unlawful acts inciting turm oil and 
d is ru p tin g  social o rder.*  T h ey  w ere  also  a c cu sed  o f o ther, 
u n s p e c if ie d , « c rim in a l a c ts* . T h e y  h a d  b e e n  in v o lv e d  in  
campaigning for the right of freedom  of association for Chinese 
w orkers and had initiated  a  petition  addressed to  the N ational 
People’s Congress and judicial bodies in Beijing, which dem anded 
ju s tic e  in  a  case o f a lleged  po lice  b ru ta lity . W ang  h a d  also 
p ro v id e d  leg a l ad v ice  to  in d iv id u a ls  a n d  g ro u p s  p u rs u in g  
violations of human rights committed by governm ent officials. He 
was legal co-signatory of an administrative law suit filed on behalf 
of dissident H an  Dongfang and at the time of his arrest he was 
r e p re s e n t in g  a b o u t 2 ,000  p e rs o n s  in  a c iv il s u it  a g a in s t  a 
superm arket allegedly responsible for large-scale pollution.

Zhiou Guoquiang was detained the following day, 3 M arch, 
accused of «collaborating w ith hostile organisations and elements 
both  inside and outside the country to carry out anti-governm ent 
activities* and of w riting  anti-governm ent articles and sending 
them  to H ong Kong «by means of an unauthorised fax machine.* 
A ccording to  the C hina N ew s Service (C N S) in H ong Kong, 
these charges were in connection w ith his involvement in drawing 
up  a  «Peace C h arte r*  in  O c to b e r  1993 w h ich  ca lled  on the  
governm ent to  respect international standards of hum an rights. 
T he charges  also stem  from  his p lans to  «d istrib u te  t-sh irts  
bearing provocative slogans* during the meeting of the National 
People’s Congress in M arch 1994. Zhiou Guoquiang represented 
BW AF leader, H an Dongfang, who was forcibly prevented from 
re-entering China in August 1993.

W ang Ja iq i w ent on a hunger strike shortly after his arrest. 
O n  27 M arch he escaped from detention and left the country. No 
in fo rm ation  is available on the  deten tion  of Y uan H ongbing, 
d e sp ite  h is w ife ’s r e p e a te d  re q u e s ts  fo r in fo rm a tio n  to  th e  
M in is tr y  o f  S ta te  S e c u r i ty  in  B e ijin g . Z h o u  G u o q ia n g ’s 
w hereabouts remain unknown.
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C olom bia

^  A tlan tic  o c e a n  At first glance Colombia seems
to  be  one o f  th e  few  s ta b le  
democracies in Latin Am erica w ith 
constitutional safeguards for human 
rights. Its 1991 constitution calls for 
a  strict separation of powers, w ith a 
directly elected President as head of 
th e  e x e c u tiv e , a tw o -c h a m b e r  
P a r lia m e n t, a n d  an  in d e p e n d e n t 
judiciary.

The Suprem e Court (Corte Suprema) is the highest court of 
appeal w ithin the system of ordinary jurisdiction. It also has the 
po w er to  investiga te  and  t ry  m em bers o f the  governm ent. A  
C o u n c il o f S ta te  (Condejo de Edtado) is th e  h ig h e s t c o u rt fo r 
a d m in is t ra t iv e  l i t ig a t io n . A  C o n s t i tu tio n a l  C o u r t  ( Corte 
CorutitucionaC) has jurisdiction to  review  the constitutionality of 
ordinary laws passed by Congress as well as tha t of decree laws 
and  legislative decrees issued by  the executive pu rsuan t to the 
state of emergency. Judges for any of these C ourts are chosen 
th ro u g h  m echanism s th a t try  to  assure the  partic ipa tion  of all 
three branches of governm ent for a  non-renewable term  of eight 
years (see Attackd on Justice 1991-1992 and 1992-1993).

T hree  d iffe ren t agencies share  the  ta sk  o f investiga ting  
alleged offences. The Prosecutor General’s Office (FidcalCa General 
de la Republica) is responsible for investigating crimes and bringing 
charges against alleged offenders before the appropriate courts. In 
addition, the Procurator G eneral (Procurador General) as head of 
the independent Public M inistry (Minidterio Publico) watches over 
the lawfulness of all actions o f the executive. W orking together 
w ith the D efender of the People (Defensor del Pueblo), a  national- 
level ombudsm an, the P rocurador has the pow er to investigate 
and  sanction as disciplinary infractions all alleged hum an rights
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violations by  public officials. H e can dem and the  dism issal of 
perpetrators from  public service, including from the military.

At second glance, however, the picture looks quite different. 
N either members of the arm ed forces nor members of the  national 
po lice can  be b ro u g h t b e fo re  re g u la r  co u rts  fo r «actions in  
co n n e c tio n  w ith  th e ir  service® (A rt. 221 o f th e  C o lom bian  
Constitution), a term  usually in terpreted  very broadly. Their cases 
a ll fa ll u n d e r  m ilita ry  ju r i s d ic t io n ,  w h ic h  r a r e ly  le a d s  to  
convictions even in cases of severe hum an rights violations. The 
Procurador h im self sta ted  before  the  Senate th a t hum an  righ ts 
violators in  the  m ilitary enjoyed «100 percen t im m unity in  the 
military criminal court systems.® In  none of the cases in w hich the 
In te r-A m e ric a n  C om m ission o f H u m an  R igh ts  h as  h e ld  the  
Colombian state responsible, has a  person been brought to justice.

T he unw illingness of th e  p rev io u s G o v ern m en t to  figh t 
ag a in st im p u n ity  becam e once aga in  a p p a re n t w h en  fo rm er 
P resident C esar G aviria Trujillo, w hose term  ended in  A ugust 
1994, objected to  provisions of a  draft law against disappearances 
passed by  Congress. Mr. Gaviria objected to the core provisions 
of the d ra ft th a t w ould have subm itted  m em bers of the  arm ed 
forces to  civil jurisdiction in cases of forced disappearances, as 
w ell as th e  clause in the law  w hich  w ou ld  have d ep rived  the 
accused o f the  defence of «due obedience.® The clause allows 
subordinates to claim innocence on the grounds th a t they  were 
acting on orders of a  superio r officer. H e also objected  to  the 
m andatory 40-year prison sentence for «disappearances» carried 
out after a  lawful detention.

The Inter-A m erican Commission of H um an Rights and  the 
President's own Advisor on H um an Rights (Condejero de Derechod 
Humanod) b o th  called  on th e  G overnm en t to  exc lude  fo rced  
disappearances from military jurisdiction, just as is called for by 
the Am erican Convention on Forced  D isappearances w hich the 
O rganisation of American States had approved in Ju n e  1994 with 
a  favourable vote by  Colombia. In  spite of promises to safeguard 
hum an rights, however, newly elected President Ernesto Samper 
Pizano objected to the m andatory civilian jurisdiction clause. In
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the  end, the  Senate accep ted  all reservations (even  those no 
longer supported by Sam per). If  the bill should become law in its 
present form (as of D ecem ber 1994 it was still being considered 
by the lower house), the objections would render it useless, as it 
does nothing to fight against the current impunity. It w ould also 
send  a  m essage to the  arm ed forces th a t no real figh t against 
forced disappearances is intended.

V iolence

T he p o w erfu l ro le  o f th e  a rm ed  fo rces m u st be seen  in  
c o n n e c tio n  w ith  th e  h ig h  leve l o f v io len ce  in  th e  co u n try . 
According to statistics compiled by  the National Planning Office 
(DepartamentoNacionaldePlaneacwn), Colombia, w ith an average of 
78.5 m urders for every 100,000 people, leads the w orld in murder. 
Among these victims are the so-called «undesirables», i.e. street 
ch ildren , p rostitu tes , hom osexuals, beggars or p resum ed  car- 
thieves who are killed by  param ilitary or even guerrilla groups, in 
w hat is called «social cleansing* operations (Llmpieza doc 'iat). M any 
people are killed for political reasons, either by the arm ed forces, 
the param ilitary groups, or the several arm ed insurgent groups; 
especially the Colombian Revolutionary Arm ed Forces (Fuerzcu) 
Armadad Revo Luc ionar Lad CoLumbiancu, FA RC), an d  the  N ational 
Liberation Army (Ejerclto de Liberation NacionaL, E L N ). Reports by 
various independen t hum an  righ ts organisations have shown, 
how ever, th a t  a m a jo rity  o f  th e  abuses  fo r  w h ic h  p e rso n a l 
responsibility could be established can be attribu ted  to  the arm ed 
fo rces  o r th e  police, w ho  are  e ith e r d ire c tly  re sp o n s ib le  o r 
acquiesce to such acts by  param ilitary organisations.

Since 1992, w hen negotiations between the Governm ent and 
the insurgent groups failed, Colombia has seen a  new  round in the 
spiral of violence w ith the form er Government determ ined to beat 
the guerrilla on the m ilitary front. Responding to public demand, 
the  form er G overnm ent also tried  to crack  dow n on the  d rug  
cartels and  h un t dow n the leader of the M edellm  cartel, Pablo 
Escobar Gaviria. Escobar had  walked out of a luxury  prison he
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h a d  bu ilt. A new  p a ra m ilita ry  g roup  called  the  P E P E s  (Lod 
Perdeguidod por Pablo Edcobar, th e  Persecuted  by Pablo  Escobar) 
em erged an d  w ith  the  acquiescence o f the  governm en t k illed  
dozens o f E scobar’s relatives and  friends, including five of his 
lawyers (see Attackd on Judtice 1992-1993). In  the end, Escobar was 
hunted dow n and killed in D ecem ber 1993. In  the course of this 
struggle, and in order to  strengthen the security forces, the arm ed 
forces w ere assigned functions of the judicial police giving them  
an unprecedented pow er over civilians. Even though this m easure 
w as subsequently declared unconstitutional by the Constitutional 
C o u rt, th e  a rm e d  fo rces h av e  p e rs is te d  in  ex e rc is in g  th ese  
functions.

Public O rder C ourts

Citing the danger judges and  judicial officials face as prim ary 
ta rg e ts  o f  in su rg e n ts  a n d  d ru g  tra f f ic k e rs , th e  C o lo m b ian  
governm ent in 1988 created a  system of public order courts, now 
called courts o f regional jurisdiction (Jiuticia Regional). In  these 
courts, the defendants’ due-process rights are severely restricted. 
T he id e n tity  o f th e  ju d g e s  is  co n cea led . F u r th e rm o re , th e  
p ro s e c u tio n  c a n  in s is t  on  k e e p in g  its  w itn e s s e s  a n d  th e i r  
te s t im o n ie s  s e c re t. A lth o u g h  th is  is m e a n t to  be  u s e d  in  
exceptional cases, it seems to  be general practice. This makes it 
impossible for the defence to  cross-exam ine witnesses, m any of 
whom  are informants of the arm y hoping for personal rew ards in 
exchange for inculpating others.

Often the arm ed forces intervene in the judicial investigation 
b y  p re s e n t in g  in te ll ig e n c e  r e p o r ts  w h ic h  in c r im in a te  th e  
d e fe n d a n t.  E v e n  th o u g h  n o  p re c ise  d a te s  o r  s o u rc e s  a re  
m entioned in these reports, they  are regularly adm itted as valid 
evidence. Defence lawyers ve ry  often have little or no access to 
th e  files u n til th e  c o u rt s tage . A t tim es th ey  have  no  access 
whatsoever. All this makes a  p roper defence illusory. In  August 
1994, the U N  W orking G roup on A rbitrary  D etention held the 
deten tion  o f the th ree  D om in ican  citizens in  C olom bia to  be

Centre for the Independence o f Ju d ges and Lawyers 74



a rb itra ry  o f in fringem ents o f due process in cases before the 
public order courts.

The num ber of cases listed below shows tha t even the severe 
res tric tio n s  o f de fendan ts’ due p rocess righ ts  in  cases before 
public order courts do not lead to a complete protection of the 
judges and prosecutors. This pretex t is, however, often invoked to 
t r y  a n d  e x p a n d  th e  « reg iona l»  ju r is d ic tio n . O f  th e  30,000 
detainees the National Penitentiary  Institute registered in 1993, 
m ore than 10,000 are being detained for offences th a t fall under 
the jurisdiction of the public order courts. In  practise, m any cases 
befo re  the public  o rder cou rts  are cases o f non-v io len t social 
p ro test by student and peasant leaders or cases involving peasant 
cultivators of coca.

In Ju n e  1993, Congress approved a law regulating states of 
em ergency. This law  en titles th e  secu rity  forces to  ca rry  out 
arrests and raids w ithout w arran t and allows the governm ent to 
restrict the right to strike, redefine crimes, increase sentences and 
m o d ify  p e n a l p ro c e d u re s . A lth o u g h  th e  s ta te  o f  in te rn a l  
comm otion, w hich had  been  declared in  N ovem ber 1992, was 
lifted  in  A ugust 1993, m ost o f the em ergency m easures taken  
during this state of internal commotion were extended for another 
90 days. In  D e cem b er 1993, C o n g ress  p a s se d  a  b ill w h ich  
incorporated many of them.

T he G overnm ent and th e Ju d iciary

T he las t y e a r  o f P re s id e n t G aviria 's  a d m in is tra tio n  w as 
m arked  by tensions betw een the executive and the judiciary. A  
ruling by the Constitutional C ourt in M ay 1994, w hich decided 
th a t the penalisation of the consum ption o f small quantities of 
drugs was unconstitutional, p rom pted  strong criticism  from the 
Government. In another case, the Council of State ruled that the 
presence of US soldiers, w ho w ere supposedly building a school 
on C olom bian  te rrito ry , w as u n co n stitu tio n a l; the  executive 
o p en ly  defied  the  decision. In  an o th er case o f conflict, th en
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President Cesar Gaviria declared the State of In ternal Commotion 
on 1 M ay 1994 to  prevent the release of prisoners whose cases 
had not been brought to trial w ithin the maximum period allowed 
by  law according to  the Code of Criminal Procedure (Codigo de 
Procedimiento Penal). Shortly afterw ards, the Constitutional Court 
declared this proceeding unconstitutional.

In  som e cases, how ever, th e  C o n s titu tio n a l C o u rt itse lf 
contributed to  the weakening of the judiciary’s ability to  protect 
the rights secured by  the new Constitution.

In a  ruling published on 27 Ja n u a ry  1994, the C ourt allowed 
detentions and searches by the  police w ithout a w ritten  judicial 
w arrant. The 1991 Constitution had explicitly abolished the right 
o f  th e  G o v e rn m e n t to  a r r e s t  p e o p le  in  ca se  o f  a  n a tio n a l  
emergency. Instead, the new Constitution requests th a t everybody 
be b rough t before a judge w ith in  36 hours o f an  arrest. In  its 
dec ision , th e  C o u rt in te rp re te d  th is  c lau se  - in te n d e d  as a 
safeguard for due process rights - as allowing the police to  arrest 
people, as long as they are presented to a  judge w ithin the 36-hour 
limit. O n the day after this decision, in the city of Bogota alone 
3,000 people w ere arrested  and  searched w ithout a  w arrant. In 
the countryside, the effects of the decision m ight be felt even more 
as w arrantless arrests have never been unusual there. In  the town 
of Saravena, A rauca departm ent, for example, the arm ed forces 
on 3 Ja n u a ry  1994 detained m ore than  1,000 people and huddled 
them together in a  park  accusing them  of collaboration w ith the 
guerrilla.

In  a n o th e r  d e c is io n  p u b l is h e d  in  A p r il  1994, th e  
C o n stitu tio n a l C o u rt g rea tly  lim ited  the  r ig h t to  p rivacy . I t 
considered the unauthorised en try  of police officials into private 
homes as a m inor offence to be dealt w ith by police investigators.

The N ew  A dm inistration  o f  P resid en t Sam per

N ew ly  e lec ted  P re s id e n t E rn e s to  S am p er P izan o  m ade
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specific promises at the beginning of his te rm . T h ese  include the 
continuation of the reform of the National Police, eradication of 
the param ilitary groups, increased support fo r ju d g es and greater 
protection of witnesses, setting up a fund fo r v ic tim s of hum an 
rights abuses and the close co-operation w ith  non-governm ental 
organisations such as Amnesty International.

This apparently new approach to dealing w ith  hum an rights 
co n cern s , as w ell as P re s id e n t S a m p e r’s in i t ia t iv e  to  s ta r t  
negotiations w ith the guerrilla w ithout p reconditions, could be a 
significant change from  past policies. T h e  C o lom bian  hum an  
rights situation will only improve, though, i f  the lev e l of im punity 
is drastically reduced.

Em ilio  A buabara  N oriega: Lawyer, political activist o f  the 
Liberal P arty  in the town of Aguachica, C esar departm ent, and 
c a n d id a te  fo r  th e  H o u se  o f R e p r e s e n ta t iv e s  ( Camara de 
Repredentanted). A fter receiv ing  several d e a th  th re a ts ,  E m ilio  
Abuabara Noriega was killed on 23 N ovem ber 1993 by gunmen, 
possibly from a rival political faction.

J u a n  Fernando  Alvarez Castrillon: Law yer in  M edellin and 
secretary general of the National Bar Association (Colegio Nacional 
deAbogadod). O n 24 M ay 1994, Ju a n  Alvarez Castrillon, w ho had 
w orked as defence counsel for a num ber o f po litica l prisoners, 
was shot on the street in his hometown.

J o s e  Tobias A lvarez  Z u le ta : L aw yer w ho specia lised  in 
labour law  in Medellin, Antioquia departm ent. O n  20 Ja n u a ry  
1994, he was killed by  a gunman in the centre of to w n .

E v a ris to  A m ayo M orales: E x-m unicipal om budsm an  and 
candidate for mayor. Everisto Amayo M ora les, w h o  had held  
se v e ra l p u b lic  o ffices in  th e  to w n  o f  V illa v ic e n c io , M e ta  
department, was killed in the Santa Josefa D istrict o f  the tow n at 
about 5 p.m. on 24 February 1994. He w as  travelling  home in a 
tax i w hen  he was sho t dead  by  u n id en tif ied  g u n m e n  fro m  a 
passing vehicle.
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M iguel A ngel Avelia, F ab io  H e rn an d ez  F o re ro , A n ton io  
S uarez N ino: Judges and prosecutors, leaders of Adonal Judicial, 
an  o rg a n is a tio n  r e p re s e n t in g  th e  ju r i s ts  e m p lo y e d  b y  th e  
Colombian judiciary. O n 19 Novem ber 1992, Adonal Judicial had  
organized a  national day of protest. O n th a t day, the three men 
defended the interests of the protesting jurists. O n 18 Ju n e  1993, 
the Prosecutor General of the N ation brought disciplinary actions 
against these and  o ther m em bers o f Adonal (see also Attackd on 
Judtice 1992-1995). H ernandez  F orero  w as suspended  from  his 
official duties as public prosecutor and it is expected th a t Angel 
Avelia will also be rem oved from all his functions as prosecutor. 
Suarez Nino, 22nd Criminal Investigations Ju d g e  from  Bogota, 
will have to appear before the regional Council of the Jud ic iary  
(Condejo Seccional de Judticia).

M arie la  A ristizabal P ineda: Lawyer and governm ent official 
w orking in the N ational Prison of Bellavista in M edellm, where 
she was in charge of issuing release orders. She was assassinated 
on 1 J u ly  1993 by  tw o individuals w ho shot her several times 
while she was riding in a bus. She had  received a num ber of death 
threats for her w ork  in the prison before th a t incident.

F e isa l M u sta fa  B arbosa: Lawyer, political activist for the 
C onservative P a rty  (Partido Condervador) and  candidate for the  
H ouse of Representatives. O n 10 Septem ber 1993, Feisal M ustafa 
Barbosa was kidnapped by  members of the E L N  guerrilla. Later 
his body  w as found w ith  tw o bullets in his head  and  his eyes 
blindfolded. The guerrilla justified the assassination by accusing 
B arbosa of having w orked together w ith param ilitary groups in 
the M agdalena M edio region.

R afael B arrio s  M endivil: Law yer in Bogota, Chairm an of 
the  L aw yers ' C ollective « Jo se  A lvear R estrepo»  (Corporacion 
ColecLivo de Abogadod, CCA) and a prom inent hum an rights lawyer. 
T he  C C A  is w o rk in g  on  n u m e ro u s  cases  o f h u m a n  r ig h ts  
v io la tio n s  in  C olom bia in  w h ich  m em bers o f th e  po lice  a n d  
m ilitary seem to be implicated.

In  J u n e  1992, B a r r io s  M e n d iv il  h a d  ta k e n  o v e r  th e  
rep resen ta tio n  o f the  fam ilies of 20 indigenous people (Paece
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Indians) m urdered in the Town of Caloto, Cauca departm ent, on
16 D ecem ber 1991. That massacre is attributed to  a param ilitary 
group acting in complicity w ith members of the police. The three 
previous attorneys for the victims, Carlos Edgar Torres, Rodolfo 
Alvarez and O scar Elias Lopez, had been killed while pursuing 
the case (see Attacks on Justice 1991-1992, 1992-1993). D uring the 
c o lle c tio n  o f in fo rm a tio n  in  C alo to , B a rrio s  M e n d iv il w as 
re p o rte d ly  fo llow ed an d  h a ra sse d  by  m em bers of th e  police, 
m ilitary and state security forces. O n a num ber of occasions he 
received threatening phone calls at his home. After participating 
in  a  pub lic  m eeting o f the  CabiQo For La Vida Y  La Ejperanza, 
w hich took place on 1-2 August 1993, he reported  being followed.

D uring another meeting Barrios M endivil attended in a rural 
a re a  fro m  15 to  19 A u g u s t  1993, a n o te b o o k  c o n ta in in g  
in fo rm ation  ab o u t him  w as found  on a m an u n k n o w n  in th e  
region, presum ed to be a  state security agent. O n 15 Septem ber
1993, the  C I J L  and  o th e r hum an  righ ts  o rgan isa tions asked  
law yers all around  the w orld  to in tervene w ith  the Colom bian 
G overnm ent so th a t it w ould  p ro tec t the life of Rafael Barrios 
M endivil. H ow ever, w hen  rum ours  sp read  th a t  th e re  w as an 
o rd er o u t to  k ill him , B arrio s M end iv il dec ided  to  leave th e  
country on 9 O ctober 1993. D espite the persistent danger to his 
life he retu rned  to his country in M arch 1994. Since then, he has 
not received any further threats.

Following the international protest, the Governm ent initiated 
investigations into the threats, bu t so far the results have not been 
made public, and no one has been b rought to justice.

Carlos A lberto Caicedo M endez: Lawyer. O n  8 O ctober
1993, A lberto  C aicedo M endez w as assassin a ted  by  six m en 
iden tify ing  them selves as m em bers o f th e  X X II F ro n t of the  
Colombian Revolutionary Arm ed Forces (FARC) guerrilla group 
in the village El Hato, near La Palma, Cundinam arca departm ent.

Eduardo Carreno W ilches, Pedro Ju lio  M ahecha Avila, 
Luis G uillerm o Perez Casas, A lirio U ribe M unoz, Reinaldo  
Villalba Vargas: Lawyers and members of the Corporation Colectivo 
de Abogadod « Jose A lvear R estrepo.» In  addition  to the  th rea ts
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which forced its chairman, Rafael Barrios M endivil, to leave the 
country in 1993 (see above), the other members of the CCA have 
a lso  re c e iv e d  d e a th  th re a ts  in  th e ir  o ffices. T he te le p h o n e  
co n v e rsa tio n s  o f th e  o rg an iz a tio n  an d  o f its  m em bers have 
reportedly been illegally intercepted. A  param ilitary group called 
C O L S IN G U E  ( Colombia din Guerrillas, C o lo m b ia  w ith o u t  
G uerrilla), w hich has claim ed responsibility  for the m urder of 
several leading trade unionists, published a pam phlet in Cucuta, 
w here members of the CCA represent various people accused of 
m em bership in the guerrilla. In  tha t pam phlet they  prom ised to 
« e lim in a te  a ll th o se  la w y e rs  w h o  d e fe n d  m em b e rs  o f  th e  
guerrilla.»

O n  27 A p ril  1994, an  u n id e n tif ie d  w o m an , w h o  la te r  
adm itted  to  be w orking  for the  arm y intelligence, came to  the  
offices of the  CCA  requesting  inform ation abou t a num ber of 
trials in  w hich m em bers of the organisation are acting as legal 
counsels.

O n 26 O ctober 1994, two men on an unm arked motorcycle 
followed Luis Guillermo Perez Casas to his office in Bogota and 
then followed his family to his sons school gates. The men only 
left w hen police assistance was summoned. After complaints by  
th e  CC A , P e re z  C asas w as a ss ig n e d  a  p o lice  e sc o r t in  th e  
mornings. The escort failed to show up on 8 Novem ber 1994, and 
his car was again followed by  two m en on a black motorcycle. 
R e a lis in g  th e y  h a d  b e e n  sp o tte d , th e  m o to rc y c lis ts  b e g a n  
intim idating the fam ily by  driving up to the car and staring at 
P e re z  C a s a s ’s p re g n a n t  w ife  u n t i l  she b ecam e  h y s te r ic a l. 
A ccord ing  to  the  CCA, sim ilar incidents occu rred  freq u en tly  
during O ctober and Novem ber of 1994, w ith CCA lawyer Pedro 
J u lio  M ah ech a  Avila also receiv ing  various d ea th  th re a ts  by  
telephone.

Lourdes Castro Garcia: Lawyer and form er m em ber of the 
Corporaciori Colectivo de Abo gad os, CCA (see above). Lourdes Castro 
G arcia was the defence law yer for Francisco Galan, a left-wing 
guerrilla  leader held  by  the Colom bian au thorities at the  13th 
Battalion M ilitary Police base, near Bogota. O n her visits to see
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the prisoner, Castro G arcia received persistent harassm ent. She 
rep e a te d ly  rece ived  v e rb a l abuse from  m ilita ry  p e rso n n e l in  
charge  o f g u a rd in g  h e r  c lien t. B ecause o f te lep h o n e  th re a ts  
against her life, Lourdes Castros G arcia later decided to leave the 
country on 3 February  1993. As of Decem ber 1994, she has not 
felt save enough to return.

L u is  A lb e r to  C o r r a le s  G a rc ia :  C r im in a l L a w y e r  in  
M edellm . Legal advisor to  several banks, as w ell as freelance 
lawyer for the Court of Auditors of the Antioquia departm ent. O n 
4 N ovem ber 1993, C orrales G arcia was shot and  killed  w hile 
driving in the Los Laureles neighbourhood on the w estern side of 
town. H is wife was injured in the incident.

C asto r Ivan  C orrea  C astano: Lawyer and historian. O n 18 
S ep tem ber 1993, various gunm en en te red  his p ro p e rty  in the  
tow n of Heliconia, Antioquia, and assassinated him while he was 
s leep ing . B esides w o rk in g  as a law y e r a n d  te a c h in g  a t th e  
University of Medellin, he had been a  prom inent m em ber of the 
Conservative P arty  (Partido Corwervador).

L uis F e rn an d o  C o rrea  Isaza: Law yer and D irector of the 
Technical Investigation Corps of the Regional Prosecutor’s Office 
of A n tioqu ia  in  M edellm . W hile trave lling  in his official car, 
C orrea Isaza was killed by  a  gunm an on 6 M arch 1994 w ho fired 
various shots a t C orrea and fled in a car tha t had been waiting 
nearby. H is driver was seriously injured.

A t the tim e of his assassination, C orrea  Isaza had  been in 
charge of investigating a  num ber of sensitive cases. Among them  
w ere the  investigations against the N avy’s Intelligence Service 
U nit in B arrancaberm eja w hich is accused of having organized 
and planned the assassination of several leftist politicians, trade 
union leaders and hum an rights activists.

In  add ition , C o rrea  also h eaded  investiga tions ag a in st a 
param ilitary group know n as «The Persecuted by Pablo E scobar» 
{«Lm  Perjeguidoj par Pablo K)cobar», PE P E S) and against members 
of the M edellm  drug cartel. H e also played an im poratnt role in
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getting various m em bers of the M edellin cartel to  su rrender to  
authorities and headed investigations into acts by  the guerrilla.

J a iro  D uque Perez: Lawyer and professor at the University 
of A ntioquia in M edellin. W hen Prof. D uque Perez came back 
from visiting his daughter on 2 Ju n e  1993, he was killed by  three 
gunm en in a car tha t had been stolen a  few moments earlier. Prof. 
D uque Perez had  been a  M agistrate of the Suprem e C ourt and 
M edellm  tow n councillor. Sources close to the police accused the 
guerrilla to be behind the attack.

J o s e  D u v a n  F ra n c o  M a rin : L aw yer and  official a t th e  
prosecutor’s office in Bucaramanga, Santander departm ent. O n 4 
J u ly  1993, on the w ay  from Zam ora to Amaime, in the area of 
Palm ira (Valle de Cauca departm ent) Jo se  Franco M artin, O scar 
H ernando Rios (a form er police officer) and a  th ird  person w ere 
killed by  gunm en who later fled in a car.

J u l io  E d g a r  G a lv e s  Q u im b a y : L aw y er in  B ogo ta  a n d  
member of a legal opposition parties. O n 18 M arch 1994, Galves 
O uim bay called his wife around 6 p.m. and said tha t he was on his 
w ay to  m eet a friend. H e never arrived at the supposed meeting 
p lace  a n d  w as n o t seen  aga in . O n  th e  sam e d a y  tw o  o th e r  
po litic ians, E n a n  R afael L o ra  M en d o za  an d  R au l G u tie rrez  
Guarm, also «disappeared.»

Two days later, their families received anonymous phone calls 
stating tha t the men had been abducted and were given the license 
p late  o f a  vehicle used  in  the  abduction  o f one of them . T hat 
vehicle was found in the car park  of the Adm inistrative Security 
D epartm ent, Departamento Adminidtrativo de Seguridad (DAS) . W hen 
judicial officials inspected the vehicle, traces of blood w ere found. 
O n  25 M arch , the bodies of R aul G utierrez G uarm  and  E nan  
Rafael Lora M endoza w ere found in the village of Los M anzanos 
in the m unicipality of Facativa, Cundinam arca departm ent. The 
men had been shot, one had been hanged and both had been set 
on f ire . A  few  days la te r, th e  b o d y  o f J u l io  E d g a r  G alves 
Q uim bay was also found.

J o s e  G ira ld o  C a rd o n a : L aw y er in  V illav icencio , M e ta
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departm ent. Following the death of Evaristo Amayo M orales (see 
above), Jo se  Giraldo Cardona, and four other active members of 
the legal leftist coalition p a rty  Union PatrLotica received threats. 
They all appear on a  list reportedly  held by  the A dm inistrative 
Security Service (Departamento AdminLitrativo de Seguridad, DAS^).

O n  16 J u ly  1994, the  m en p resen ted  a w rit of p ro tec tion  
(accion de tutela) before the  reg ional cou rt in  M eta, asking for 
official protection from surveillance by individuals believed to be 
w orking  for the DA S. The action was granted  by  the regional 
court, b u t th a t  ru ling  w as o v e rtu rn ed  by  the  S uprem e C ourt 
following an objection by  the regional director of the DAS. Since 
then  threats and harassm ent have reportedly increased.

G erm an  G onzalez de la  Rosa: Lawyer and political activist 
o f th e  L ibera l P a r ty  (Partido Liberal). O n  5 N ovem ber 1993, 
G erm an  G onzalez de la  R osa  w as k illed  by  gunm en n ear his 
ranch in the municipality of Ovejas, Sucre departm ent.

F rancisco  A lejandro  G onzalez Ja ram illo : Lawyer, form er 
m em ber o f P a rlia m e n t an d  can d id a te  fo r the  S ena te  fo r the  
Movimiento de Renovacion Liberal. O n 30 Ja n u a ry  1994, the 48 year- 
old m an was assassinated while driving his car in Medellin. Two 
m en  on  a m o to rcy c le  s to p p e d  th e  c a r  a n d  k ille d  G o n za lez  
Jaram illo. The driver of the vehicle rem ained unhurt.

G a b r ie l  G u e v a r a  C a r r i l lo :  J u d g e  in  B o g o ta . O n  13 
F ebruary  1994, judge G uevara Carrillo w as taken  hostage and  
tran sfe rred  to the  neighbouring  village o f Cota, w here he w as 
w arned «to behave and act wisely.» Later he was stripped of his 
shoes and left near Bogota. O n 17 February  he received another 
anonymous threat by telephone.

A t the tim e of the threats, Ju d g e  G uevara was deciding a 
p re lim in a ry  in ju n c tio n  b lo ck in g  th e  p a y  o f m oney  from  th e  
national petroleum  com pany ECOPETROL to owners o f land in 
the Cusiana region. The petroleum  reservoirs in that region w ere 
nationalised by  Law 97 of 1993, an act w hich is being contested 
by the land owners before the State Council.
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Several m em bers of Parliam ent and lawyers th a t had  been 
involved in the legislative process of the nationalisation had also 
been threatened. D espite these threats, Judge  Guevara issued the 
in junction  blocking paym ent until the  S tate Council reaches a 
decision.

L ina  Yunie H ernandez  Fandino: Local judge in the town of 
C o n tra tac io n , S a n ta n d e r d ep a rtm en t. O n  various occasions, 
Judge  H ernandez was threatened by  individuals and by the 46th 
Central Command of the FA RC guerrilla th a t she and her family 
would lose their lives if she did not rule in their interest.

J a im e  I s a z a  S a n c h e z : C rim in a l law y er in  the  to w n  of 
P ie n d a m o , C a u c a  d e p a r tm e n t . O n  21 A u g u s t  1994, tw o  
unidentified men fired four shots at Jaim e Isaza, killing him while 
he was visiting the Chalet Amarillo farm  in a rural part of town. 
N o  fu r th e r  in fo rm a tio n  on th e  m o tives  fo r th e  k illin g  w as 
available, b u t  sources said  th a t  fre q u en t b a ttle s  be tw een  the  
arm ed forces and the guerrilla have been reported in the region.

Ju d g e  a t th e  C onstitu tional C ourt. The Judge  received an 
anonymous telephone call in which he was threatened to be killed 
i f  he u p h e ld  th e  d ec is io n  o f th e  S ta te  C o u n c il in  a  w r i t  o f  
p ro tec tio n  (accion de tutela). In  th a t decision, the  Council had  
declared null and void the election of the m ayor of Santa M arta, 
the capital of M agdalena departm ent. In  those days the expedient 
which was at the centre of the writ, was almost stolen by  various 
individuals w hen a  judge’s assistant was on his w ay to take it to 
the courthouse. In  the end, the Constitutional C ourt upheld the 
State Council s decision in all of its findings.

Ju d g e  a t th e  C onstitu tional C ourt. O n  10 Septem ber 1993, 
another judge of the Constitutional Court received death threats 
w h ile  he  w a s  p r e p a r in g  th e  C o u r t ’s d e c is io n  on  th e  
constitutionality of Law 15 of 1992. The contested articles of Law 
15 defined certain crimes falling under the Public O rder C ourt’s 
jurisdiction and restricted  the habeas corpus rights of detainees 
charged w ith  drug trafficking or terrorism . The m agistrate also 
r e p o r te d  th a t  a  g ro u p  o f a rm ed  m en h a d  tr ie d  to  e n te r  h is
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apartm ent a t night. Later, the secretary of the C ourt received a 
telephone call threatening th a t the judges w ould pay w ith  their 
lives if they  «let free detained drug-traffickers and terrorists.®

A m ajority of the C ourt later ruled tha t part of the law could 
n o t b e  a p p lie d . O th e r  p a r ts  w e re  h e ld  to  be  o p e n ly  
unconstrtutronal.

Luis G uillerm o Lopez P uerta : Lawyer and Co-ordinator for 
the Regional Prosecutor’s Office (Fidcalia Regional) for the U raba 
reg ion  o f the  A n tioqu ia  departm en t. Lopez P u e rta  as w ell as 
various o ther officials of the Investigator's Office of A partado, 
A ntioquia departm ent, had  been receiving death th reats during 
early  1994. O n  2 J u n e  1994, Lopez P u e rta  w as killed by  tw o 
u nknow n  m en n ea r his house in A partado . A ccord ing  to  one 
so u rc e , L opez  P u e r ta  h a d  b e e n  w o rk in g  on th e  La Chinita  
m assacre. In  th a t ne ighbourhood of the tow n of A partado, 35 
people were killed in Ja n u ary  1994, among them  sympathisers of 
the political movement Hope, Peace and Liberty (Esperanto, Paz y  
Liberated). Several sources attributed the massacre to a group of 
guerrillas from  the FARCE. It seems tha t the m urder of Lopez 
Puerta  was related to the later arrest of the m ayor and a form er 
m ayor and candidate for Parliament.

J o s e  S a lo m o n  L o z a n o  C ifu e n te s :  C rim in a l law y e r in  
M edellm. O n 8 J u ly  1993, Lozano Cifuentes was shot to death by  
two young men believed to be members of the param ilitary group 
«PEPEs.» After killing Lozano Cifuentes, the two fled in a taxi. A 
bro ther of the victim was hu rt in the incident. A t the time of the 
m urder, Lozano was head  of the accounting departm ent in the 
m unicipal auditing office (controlarCa municipal) of Bello, a tow n 
outside of Medellm.

H is m urder is m ost likely connected to  his role as defence 
law yer fo r d rug  lo rd  P ab lo  E scobar. T ogether w ith  Santiago  
U ribe O rtiz and Reinaldo Suarez, he had resigned from that post 
only one m onth earlier due to the constant threats against his life 
and to the obstacles p u t in his w ay to limit his righ t as defence 
counsel, m aking it difficult for him to have access to the relevant
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files. Lozano Cifuentes was the fifth defence lawyer assassinated 
for representing Pablo Escobar (see Attacks on Justice 1992-1993).

F ra n c is c o  J a v ie r  M a r in  R a m ire z :  C rim in a l law y e r in  
M edellin. O n 24 Novem ber 1994, the 44 year old M arin  Ramirez 
was shot in the head and killed by  a  m an and a  wom an in a store 
n ea r h is house in  the  Los R osales n e ighbou rhood . A fter the  
assassination, relatives found out th a t the  law yer had  received 
death threats and had gone into hiding two weeks earlier. O ut of 
fear for the lives of M arrn Ram irez’s wife and two children, the 
family did not w ant his death to be investigated.

Ju lio  M artinez  G ranados: Lawyer and  member of the Civil 
Police in  Cali, Valle del C auca departm ent. O n  10 J u ly  1993, 
M artinez G ranados was killed by several gunm en in a van and a 
m otorcycle w hile driv ing in the C entenario  neighbourhood  of 
Cali. His wife was severely injured.

S ergio  A lberto  M artin ez  Sarm iento : Law yer and m ilitary 
judge assigned to  the San tander Battalion. O n 2 A ugust 1994, 
M artinez Sarmiento was assassinated by  tw o men on a motorcycle 
in the La Gloria neighbourhood of Ocana, a town in the north  of 
S a n ta n d e r  d e p a rtm e n t. T he v ic tim  w as in v e s tig a tin g  cases 
involving drug-trafficking, guerrilla activities and theft of petrol. 
The comm ander of the Santander Battalion attributed the m urder 
to the guerrilla forces.

A n a  R o s a  M e d in a : C rim in a l law y e r in  B ogo ta . O n  31 
August 1993, she was killed by a hitm an w ho shot her eight times 
in  fro n t o f h e r  house. A t the  tim e of h e r  assassination , M rs. 
M edina represented  a  young m an charged w ith  killing a  police 
officer. In  the  p r6 -tr ia l hearings he r c lien t w as rem an d ed  to  
p riso n . The b ro th e r  o f th e  deta inee , a  w ell know n  d ea le r o f 
emeralds, ordered her killing w hen he learned of the detention.

G lo r ia  M o n d ra g o n  Y a m o sa : L e g a l a d v is o r  to  th e  
Departamento de Valorization of the city of Cali. O n 12 Ju n e  1993, 
G loria  M ondragon  Yam osa, w ho w as rep o rted ly  five m onths 
p re g n a n t, w as k illed  b y  a  g u n m an  w h o  sh o t a t h e r  fro m  a 
motorcycle.
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J e su s  A n ton io  M o n to y a  O sp ina : Lawyer, m em ber of the 
C om m ittee  o f S o lid a r ity  w ith  P o litica l P riso n e rs  ( Comite de 
SoLidaridad con lad Predod PolCticod) and  a tto rney  for various trade 
unions. W hen M ontoya O sp ina arrived  for a m eeting w ith  the 
h o u s in g  com m ittee  o f th e  N a v a r ra  q u a r te r  in  th e  B e lc az a r 
neighbourhood of Cali on 14 Decem ber 1993, he found the doors 
of the building closed. Two gunm en were waiting for him  in the 
doorway. D uring an argum ent w ith the men M ontoya O spina was 
injured. H e tried to flee into a  nearby shop bu t was followed by 
the men who shot him 14 times in the chest, killing him instantly. 
The assassins fled on a  m otorcycle, taking w ith  them  M ontoya 
O spina’s briefcase of documents.

The reasons for the m urder have not been clearly established. 
For one, people connected to  the drug-traffickers claimed to have 
rights to  the land given to  the N avarra  housing committee, which 
could  m ean th a t the  d ru g  lords are  responsible fo r his death . 
M on to y a  O sp ina  had, how ever, also received  various th re a ts  
because of his representation of a group of trade union members 
claiming com pensation from  the state for their a rb itra ry  arrest, 
to rtu re  and im prisonm ent by the Arm y’s Third Brigade in 1990. 
A nother lawyer for tha t trade union «disappeared» in J u ly  1990.

M iguel M oron  Velez: Lawyer in the tow n of Santa Catalina, 
Bolivar departm ent, and nephew  of a  Supreme C ourt Justice. O n 
10 Septem ber 1994, M iguel M oron Velez and his father, M iguel 
M oron  Diaz, an official a t the S ixth M unicipal C ourt (Juzgado 
Sexto Municipal) of Cartagena, were killed by  a bomb detonated by  
several unknow n men while they  w ere passing a  spot know n as 
«E1 Coquito» in their car. The motives for the assassination of the 
two men is not clear. Sources suggest, however, th a t the tw o were 
killed by  the guerrilla.

O sca r A ngel M unoz C antillo : Lawyer. O n  27 A pril 1994, 
O sc a r  M unoz  C an tillo  w as k illed  b y  a rm ed  m en in  m ilita ry  
c lo th es . H e h a d  b e e n  d riv in g  on  a  ro a d  n e a r  P a tia , C au ca  
departm en t, w ith  his wife, w hen  arm ed m en tr ie d  to  stop his 
minivan. As he did not stop the car, the men shot at them, killing 
M unoz Cantillo. His wife suffered severe injuries. The attackers
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took all valuables from the car. The police only showed up three 
hours later, claiming tha t they had not been able to come earlier 
because of guerrilla activities.

Luis N arvaez G arcia: Lawyer and m em ber of the Comite de 
Solidaridad con Lod Predod PoiCticod (S o lid a rity  C om m ittee  w ith  
Political P risoners) in Sincelejos, Sucre departm ent. In  M arch  
1994, he barely survived an attem pt on his life and had to seek 
refuge in Switzerland.

In  th e  d e p a rtm e n t o f Sucre , ten s io n  ex ists b e tw een  th e  
owners of huge haciendad and the landless peasants. Often, groups 
o f  p e a s a n ts  h a v e  o c c u p ie d  p ie c e s  o f  la n d . In  r e ta l ia t io n , 
param ilitary  groups financed by  the  landow ners, and w ith  the 
acquiescence of the security  services, have attacked  and  killed 
peasant leaders and teachers. D uring his 12 years of professional 
w ork in Sincelejos, Luis Narvaez G arcia defended m any peasants 
in the public order courts and in suits against landowners. O n  a 
n u m b er o f occasions, he re p o rte d ly  p ro v ed  th a t  accusa tions 
against clients had been fabricated by  the security forces. He also 
publicised severe abuses committed by  the intelligence service of 
the local m ilitary unit, the BataLldn N °  5  de Infanteria Marina.

In  D ecem ber 1993, the lawyer received a  phone call from a 
form er client and then  m em ber of the BataLLon w ho w arned  him 
that he had  «a very bad  reputation w ithin the military.® He was 
told to  be extrem ely careful. A round the same time, the law yer 
was involved in the case of the assassination of a local peasant 
leader. The latter had been shot right after leaving his office. Luis 
N arvaez publicised indications that pointed to the involvement of 
the local Departamento Adminidtrativo de Seguridad in the murder.

In  e a r ly  J a n u a r y  1994, tw o  m em b e rs  o f th e  m il i ta ry  
intelligence confessed th e ir  m em bership in  a death  squad  and  
th e ir  p a rtic ip a tio n  in  a series o f m u rd e rs  to  th e  P ro se c u to r  
G eneral’s office. T hey also repo rted  the nam es of people on a 
«death lis t» k ep t by  the squad. Reportedly, Luis N arvaez was 
among the potential targets. He was w arned  by an official of the 
Prosecutor G eneral’s Office on 20 February, who offered to help 
him leave the town.
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O n  19 M arch  1994, N arvaez and  his fam ily w en t to  visit 
p e a sa n t frien d s in  the  co u n try s id e . H e w as s ta n d in g  on the  
terrace, preparing to leave, w hen two men appeared. O ne of them  
shot a t him  a  num ber of tim es. N arvaez  th rew  him self on the 
g ro u n d  an d  w as n o t h it. In  the  m eantim e, a n o th e r  tw o  m en 
en te red  the  house and  shot N arvaez’s friend, Jo n n y  M arquez  
P a te rn in a . The m en be lieved  N arv aez  w as dead  an d  w a lked  
tow ards the road. From  a  waiting car a voice ordered them  to go 
back and make sure N arvaez was dead. N arvaez, however, had 
ru n  away. The hitm en w ent after him, b u t he h id  in a tree  and 
escaped.

A fter walking back into town, the lawyer was secretly taken 
to  Bogota. H e spent tw o m onths in secret hide-outs, w hile his 
fam ily rep o rted  th a t th e ir telephone lines w ere tapped . O n  27 
M ay 1994, he took refuge in Switzerland.

Jo rg e  N unez Tobon: Lawyer and form er representative for 
the H um an Rights O m budsm an’s Office in the banana-grow ing 
areas. N unez Tobon w as killed on 5 Ju n e  1994 in his house in 
A partado, A ntioquia departm ent. A t the tim e of his m urder, he 
was actively exercising his profession.

Angel C ustodio  Posso Rengifo: Lawyer who specialised in 
labour law  in the town of Guarne, Antioquia departm ent. O n 26 
August 1993, he was killed by gunmen.

L u is  N o r b e r to  Q u in o n e s  G o n g o ra :  L aw y er. O n  23 
Septem ber 1994, Luis Quinones G ongora was found dead near an 
e le c tr ica l p o w e r p la n t  in  th e  E l P o b lad o  n e ig h b o u rh o o d  of 
M edellin. H is hands and  feet had  been bound  and  th ere  w ere 
signs he had  been tortured.

R o d o lfo  R iv e ra  S t tu p e r :  L aw y er, fo rm e r  m em b e r o f 
Parliam ent and farm er in San Alberto, Santander departm ent. O n  
4 O ctober 1994, Rodolfo R ivera S ttuper and his son Luis w ere 
a t ta c k e d  b y  th re e  m en  on  fo o t in  th e  P r im e ro  d e  M ay o  
neighbourhood of San Alberto. W hile the son survived, the father, 
who had been an im portant local leader and staunch opponent of
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the guerrilla, died of gunshots to the abdomen. Five years before, 
his b ro ther had been killed by the guerrilla.

C arlo s  A rtu ro  S epu lveda  Toro: Law yer and  D ean  of the 
Faculty of Law  at the Univerdidad Central del Valle. O n  2 Ju n e  1994, 
P ro fe s s o r  S e p u lv e d a  T oro  w a s  a s s a s s in a te d  b y  m en  on  
m otorcycles in the tow n centre of Tulua, Valle departm ent. H e 
was shot seven times and died immediately.

L a u ra  M ercedes  S im m onds: Law yer and  D irec to r of the 
Fundacion para la Comunlcacion Popular (F U N C O P ) . L a u ra  
Simmonds was assassinated by  tw o men w ho shot her near her 
house in  the  Lom a de C artagena  neighbourhood  of Popayan, 
C a u c a  d e p a r tm e n t . B e fo re  w o rk in g  fo r  F U N C O P , L a u ra  
S im m o n d s  h a d  b e e n  th e  c o -o rd in a to r  o f  th e  N a t io n a l  
Rehabilitation Plan for Cauca and had participated in the peace 
process be tw een  the  C olom bian governm ent an d  the  Q u in tfn  
Lame and M -19 guerrilla groups. Since the legalisation of M -19 
as a  political party, she had been an active m em ber in tha t group.

J a iro  Y anten Jim enez: Lawyer and municipal om budsm an 
(perdonero) in the tow n of Yumbo, Valle del Cauca departm ent. O n 
9 Septem ber 1994, Ja iro  Yanten Jim enez, who represented all the 
om budsm en in the Valle departm ent and also presided over the 
sports trib u n a l o f the  regional football association, w as found 
dead  n ear the  village of M ulalo. A ccording to  one source, he 
show ed knife-w ounds i n  the neck and  one bulle t hole, and  he 
seemed to have been tortured. The evening before his murder, he 
had received tw o phone calls by strangers. After receiving a th ird  
call he left his house. H ours later his corpse was found.
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D om inican R epublic

Atlantic Ocean

Dominican Republic

Official results of the 16 
M ay  1994 e lec tions in  the  
D o m in ic a n  R e p u b lic  
s h o w e d  8 7 -y e a r  o ld  
in c u m b e n t P r e s id e n t  

Puerto Rico J o a q u in  B alaguer w inn ing  
b y  a  v e ry  n a rro w  m arg in . 
Foreign observers expressed 
th e ir  «deep concern*  over 

the running of the elections, and even an official investigation by  
th e  C e n tra l  E le c to ra l  J u n t a  ( J C E )  re v e a le d  « se rio u s  
irregularities.* A  m ajor political crisis over the results led to the 
sign ing  in  A ugust o f a  «Pact fo r D em ocracy* («Pacto para la 
Democracia») w h e re  th e  m ain  p o lit ic a l  p a r t ie s  a g re e d  on  a
shortened  presidential term  for Balaguer and the creation o f a
new N ational Jud ic ia ry  Council (Cotuejo Nacional de Ui Judicatura).

The th ree-stage  jud ic ia l system  consists o f courts o f firs t 
instance (Juzgadoj de Primera Instancia), Courts of Appeals (Cortes 
de Apelacion) and the Supreme Court of Justice  (Suprema Corte de 
Judticia). E ach  m u n ic ip a lity  m ust have C o u rts  o f th e  Peace  
(Juzgadod de Paz). The Justices of the Peace should be lawyers, 
bu t exceptions can be made in towns where no law yer is available. 
Even though the Constitution spells out the independence of the 
judiciary, observers agree th a t in  p rac tice  in terference occurs 
from  th e  o th e r b ran ch es  o f governm en t, especially  from  the  
President, as well as from private interests. According to  Amnesty 
International, President Balaguer announced in Septem ber 1993, 
fo r in stance , th a t  54 p riso n e rs  he ld  illegally  in  the  N a tio n a l 
Penitentiary of La Victoria should not be released.

Until the above-m entioned Council of the Jud ic ia ry  becomes 
o p era tiv e , ju d g es a re  e lec ted  b y  th e  S ena te . C an d id a te s  fo r 
judicial posts have reportedly been nom inated on political rather
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than  p ro fessional grounds. The personal independence o f  Iow- 
court judges is reduced  by  the fac t th a t the Suprem e Court, as the 
highest d isciplinary authority for the jud iciary  can transfer judges 
«if it deems it useful.»

O n  paper, all judicial rem edies for a rb itra ry  detentions are 
provided for by  the Constitution. In  reality, however, police have 
been ignoring judicial release orders. Officials from  the N ational 
P o lic e  (PoLicCa N acional)  a n d  th e  N a t io n a l  D ru g  C o n tro l  
D i r e c to r a te  ( D N C D )  a lle g e  ju d ic ia l  c o r r u p t io n  a n d  th e  
seriousness o f th e  alleged crim es as justifica tion  for th is  non­
compliance. In  one reported  case three separate judicial release 
orders w ith in  four years w ere n o t carried out.

M a rc e lin o  de  la  C ru z : L a w y e r  in  S a n to  D om ingo  and  
m em ber o f the board  of the Comite de Derechoj Humano*) (H um an 
Rights Committee, C D H ). O n 23 J u ly  1994, a  delegation of the 
C D H , including M arcelino de la  Cruz and  the  C D H  President 
Virgilio Almanzar, visited the N ational Penitentiary La Victoria to 
investigate the situation in the prison. As they w ere preparing to 
leave again, the d irector of the institution, Colonel Benito Diaz 
Perez, stopped  and  accused them  of inventing stories abou t the 
situation in  the prison. He also th rea tened  them. In  the past, the 
C D H  had publicly  accused p rison  officials o f being responsible 
for the deaths o f tw o inmates, A ntonio A lcantara and O scar del 
Rosario M anzueta.

S o m n ia  V argas Tejada: J u d g e  a t the  C o u rt of A ppeal of 
Santo Dom ingo. Ju d g e  Vargas Tejada had  for m any years  been 
legal adv iso r to  the  U nion fo r the  D efence o f H um an R ights 
(Union para la Defensa de lod Derechod HumanoS), before becoming a 
judge at the C ourt of Appeals in  1987. O n  22 Decem ber 1993, the 
Supreme C ourt decided to tran sfer Ju d g e  Vargas Tejada to the 
tow n of San J u a n  de la M aguana, a  tow n about 300 kilometres 
from the capital, close to  the H a itian  border. It seems th a t  the 
transfer o rder w as m otivated b y  critical rem arks the judge had 
made in the m edia about the coun try ’s judicial system.

In  th e  w eeks befo re  the  dec ision  to  t ra n s fe r  her, Ju d g e
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Vargas openly criticised a num ber of alleged abuses by the police 
a n d  by  jud ic ia l au tho rities . O n  14 J u ly  1993, she expressed  
concern about frequent reports of physical coercion by police. She 
also drew attention to the growing influence of the drug cartels on 
the judiciary. A t a seminar on hum an rights on 5 September 1993, 
th e  judge criticised the appoin tm ent p rocedure for new judges 
a n d  u rg e d  th e  G o v e rn m e n t to  ta k e  m easu res  to  in su re  th e  
independence of the judiciary.

It was reported tha t Ju d g e  Vargas was not directly informed 
of the  decision to transfer her, b u t learned  of it th rough press 
repo rts. She responded th a t her tran sfe r w as unconstitu tional 
because she had not been granted  a hearing.

In  D ecem ber 1993, J u d g e  Vargas filed a p ro test w ith the 
A ttorney General (Procurator General de La Republlca). She received 
b r o a d  s u p p o r t  fro m  b o th  le g a l a s so c ia tio n s , su ch  as th e  
D o m in ic a n  B a r A s s o c ia tio n  a n d  th e  D o m in ic a n  L a w y ers  
Association, as well as from  local hum an rights organisations. 
W hen  she learned th a t the  transfer w ould  not be revoked, she 
decided to resign from  the  judiciary. She is now  w orking in  a 
private law firm in Santo Domingo.
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Egypt

Mediterranean Sea T h e  E g y p tia n  C o n s t i tu tio n  
includes several guarantees for the 
in d e p e n d e n c e  o f  th e  ju d ic ia ry . 
Articles 165 to 168 provide that the 
judges are independent and  immune 
fro m  rem o v a l, a n d  fo rb id  
interference by other authorities in 
th e  e x e rc ise  o f th e i r  ju d ic ia l  
functions.

The R egular Jud iciary

T he reg u la r  ju d ic ia ry  is h igh ly  reg a rd e d  in  E gyp t. I t  is 
composed of civil and criminal courts, a  separate administrative 
court structure, and a  constitutional court. The H igh Council of 
the  Ju d ic ia l A uthorities, a constitu tional body  h eaded  by  the 
President of the Republic is composed of the M inister of Justice, 
the A tto rney  General, the head  o f the C ourt of Cassation, the 
head  o f the Conse 'd d’Etat, and  other senior judges. I t  supervises 
and co-ordinates the regular judicial bodies.

1. The Civil Courts

T he civil courts com prise a C ourt of Cassation, courts of 
appeal, courts of the first instance, and magistrate courts.

Egyptian law accords the President of the Republic the right 
to appoint and promote all judges and members of the Attorney 
G enera l's  office upon  th e  a p p ro v a l o f th e  civil c o u r ts ’ H igh  
C ouncil of the  Jud ic iary . In  practice, the M in is try  o f Ju stice
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p rep ares  a  list o f appo in tm en ts , p rom otions an d  tra n sfe rs  of 
judges, an d  refers it to the H igh  Council of the  Ju d ic ia ry  for 
approval. The appointm ent or prom otion of the President of the 
Court of Cassation and the A ttorney General is, however, made 
independen tly  o f the  H igh C ouncil. The H igh  C ouncil o f the 
Jud ic iary  is a legal body headed by the President of the Court of 
Cassation, and is composed of senior judges in  addition  to  the 
A ttorney General, all of whom are appointed ex-officio.

2. The C onseil d ’E tat

T he Condeil d ’E ta t  is a  h ig h ly  r e s p e c te d  c o n s ti tu t io n a l  
au th o rity . I t  has th re e  fu n c tio n s: jud ic ia l, co n su lta tiv e , and  
legislative. It comprises administrative courts whose decisions are 
sub jec t to  appeal to  high ad m in is tra tiv e  co u rts . T he jud ic ia l 
branch of the Corueit d’Etat deals w ith wide ranging m atters that 
include public appointments, elections to  local bodies, salaries of 
p u b lic  em ployees, a d m in is tra tiv e  decisions, a n d  c itizensh ip  
applications. M em bers of th e  Corueil d ’E ta t a re  im m une from  
removal o r transfer to a non-judicial function except for reasons 
of incapacity or misbehaviour th a t renders them  unfit to  discharge 
their duties.

3. The C onstitutional Court

The Supreme Constitutional Court is an independent judicial 
entity. It sits w ith seven judges chosen from  among senior judges 
and law professors. The court examines the constitutionality of 
laws and regulations. The President of the C ourt is appointed by 
the P residen t of the  R epublic. H e is also th ird  in  line for the 
presidency of the Republic after the President and the Speaker of 
th e  P e o p le ’s A ssem b ly . T h e  d e c is io n s  o f  th e  S u p re m e  
Constitutional Court are not subject to appeal and  are binding on 
all state authorities. The Court has the jurisdiction to  annul laws, 
if it finds them  unconstitutional.
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The S ta te  S ecurity  and E m ergency Courts

D e sp ite  th e  h igh  p u b lic  re g a rd  en joyed  b y  th e  re g u la r  
Egyptian judiciary, the G overnm ent has resorted  to  special and 
military tribunals to try  civilians accused of opposing the State. 
This has underm ined the jurisdiction of the regular judiciary and 
impaired the proper application of the Rule of Law.

1. S tate  Security  Courts

There are two types of State Security Courts in Egypt: the 
E m erg en cy  S ta te  S e c u rity  C o u rts  and  th e  P e rm a n e n t S ta te  
Security Courts. The Em ergency State Security Courts w ere set 
up under the State of Em ergency Law N ° 162 of 1958. Article 7 
of th is law  stipu lates th a t the  Suprem e and  M ag is tra te  S tate  
Security Courts will deal w ith crimes that violate the decrees of 
the P re sid en t of the R epublic  o r his rep resen ta tive . A rticle  9 
added th a t the President of the Republic or his representative may 
transfer to  these courts crimes punishable by the regular criminal 
code. Since the declaration of the State of Em ergency in 1967, 
and except for an 18-month reprieve in 1980, several crimes were 
tra n sfe rre d  to  the ju risd ic tion  o f these courts. T hese include: 
th re a te n in g  th e  in te rn a l  s e c u r ity  of th e  S ta te , b r ib in g  a n d  
embezzling, and possessing and using arms and explosives. These 
courts are no t independent from the executive authority  by  virtue 
of the fact th a t the judges are appointed directly by  the President 
of the Republic. The M agistrate State Security Courts, which are 
seated in the Courts of the F irst Instance, are norm ally composed 
of one judge. The President of the Republic may order, however, 
that the court be composed of one judge and two m ilitary officers. 
The Suprem e State Security Courts on the other hand  is seated in 
the Courts of Appeal and is normally composed o f three judges. 
The President of the Republic may add two military officers to the 
bench. Article 8 of the law accords the President, under certain 
circumstances, to order the formulation of State Security Courts 
that are composed of m ilitary officers only. In o ther words, these 
courts can tu rn  into de facto m ilitary courts. Additionally, court 
decisions are not subject to appeal bu t only require the ratification 
of the President of the Republic.
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O n 1 Ju n e  1980, two w eeks after the late President Anw ar 
Sadat annulled the 13-year old State of Emergency, law N ° 105 
w as issu ed  to  se t up  p e rm a n e n t S ta te  S e c u rity  C ou rts. The 
Egyptian  C onstitu tion  provides for the  establishm ent o f these 
courts. Law  N ° 105, however, accorded these courts exclusive 
jurisdiction over a  wide range o f m atters that normally fall under 
the competence of the regular courts. Additionally, these courts 
w ere  acco rded  exclusive ju risd ic tio n  over crim es specified in 
num erous laws and  decrees such  as those concerning national 
unity, political parties, internal security, and economic stability. 
Cases before the High State Security Courts are heard by a three 
judge court of appeal. The P resident of the Republic can add two 
m ilitary officers to  the bench w ho are m em bers of the m ilitary 
justice system.

2. M ilitary  Courts

As a  result of an increased campaign by  clandestine Islamist 
g roups to  a tta ck  civilian a n d  governm en t ta rg e ts  since 1991, 
hundreds of suspected militants have been brought before m ilitary 
tribunals. The m ilitary  tribunals  are p resided  over by  m ilitary 
officers w ho do not necessarily possess legal qualifications and 
their decisions are not subject to  appeal before the civil courts bu t 
m u st be a p p ro v e d  b y  the  P re s id e n t  o f th e  R ep u b lic  o r h is 
representative. According to the  Law of the State of Emergency, 
th e  P re s id e n t  is em p o w e re d  to  r e fe r  c e r ta in  c rim es to  th e  
jurisdiction of m ilitary tribunals. O ver the past two years, m ilitary 
tribunals have handed out at least 57 death sentences to convicted 
Islam ist ac tiv is ts . F o rty  d e a th  sen tences  have ac tu a lly  been  
carried out.

3. The Court o f  E th ics

A nother special tribunal w hich has been utilised in Egypt to 
try  m em bers o f opposition g roups is the  C ourt o f E thics. The 
C o u r t  o f  E th ic s  a n d  th e  S u p re m e  C o u r t  o f  E th ic s  w e re  
established in 1980 by  law N ° 95 concerning the P rotection of
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Ethics from Shame, a  law that holds people politically responsible 
for certain acts that m ay be in terpreted  as blasphemy, corrupting 
the minds of youths, or incitem ent against the government. Cases 
before these courts are prosecuted by  a  special prosecutor called 
the Socialist Prosecutor General. These courts can ban convicted 
individuals fo r up to five years  from  holding public  positions, 
political activities or m embership in professional associations. The 
C ourt of Ethics comprises seven members th a t include four senior 
judges and  th ree  public personalities. The Suprem e C ourt of 
E th ic s  co m p rise s  n in e  m em b e rs , fo u r  o f  w h o m  a re  p u b lic  
personalities. The public personalities are chosen by  the M inister 
of Justice. The decisions of the Suprem e Court of Ethics are not 
sub jec t to  appeal. The P resid en t o f the  R epublic  can pardon  
convicted individuals or reduce their sentences.

Treatm ent o f  th e L egal P rofession  and th e Bar

O n 26 April 1994, lawyer Abdel H arith  M adani was arrested 
and  la te r  died in police custody. E gyptian  law yers m ounted a 
p ro te s t cam paign w hich began  by  a  general strike on 15 M ay 
1994. Two days later, some 4000 members of the Bar Association 
attem pted to hold a protest m arch to  the presidential palace. Riot 
police confronted the lawyers w ith tear gas and rubber bullets and 
forced them  to disband. Several lawyers w ere bruised and needed 
hospitalisation. A total of 40 law yers w ere detained during and 
after the attem pted m arch (see details below ). In  light of these 
incidents, the C IJL  conducted a  mission to  Egypt between 10 and
17 A ugust 1994. The prelim inary findings and conclusions of the 
mission were published in a  press release. A  full report is expected 
in the near future.

Egyptian lawyers who represent security prisoners continue 
to  face harassm ent and intim idation in the course of exercising 
th e ir  professional functions. Several form s of harassm ent have 
been recorded, among them:
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• Law yers attem pting  to  v isit th e ir  im prisoned  clients 
have to w ait for long periods before being allowed into 
prison compounds.

• They are subjected to  a  thorough personal inspection by 
prison guards. Their legal and personal documents are 
read  or confiscated.

• In a t least three prisons (M azra’t Tora, A bu Z a ’bal, El- 
M arg), the prison adm inistration insists on m arking the 
law yer’s hand with a  special stamp which is humiliating 
to the lawyers.

• C on fiden tia l v isits a re  p ro h ib ite d . The law y ers  are 
obliged  to  in terv iew  th e ir  clients in  the  p resen ce  of 
se cu rity  p e rso n n e l w h o  o ften  in te rv en e  to  h a lt  the  
interview, to prevent the detainees from speaking about 
p rison  conditions, o r p reven t the law yer from  noting 
dow n the prisoner’s complaints. In  certain prisons (Abu 
Z a ’bal, El-M arg, El-K anater) the lawyers are obliged to 
interview  their clients through a barbed wire w ith  one 
m eter separating them.

• The law yers are searched  w hen  they  leave the  prison 
after meeting with their clients.

The Egyptian authorities have also resorted to administrative 
orders to  detain lawyers who have been arrested  and charged but 
later acquitted by the courts. A t least nineteen Egyptian lawyers, 
w ho  have been  a rre s te d  over th e  p a s t fo u r y ea rs , rem ain  in 
detention despite court orders for their release. Egyptian hum an 
rights groups estimate that there are no less than  150 individuals 
who continue to be detained by administrative orders despite their 
acquittal of all charges by the civil or m ilitary courts.

A bdel H a rith  M adani: Law yer and member of the Egyptian 
B ar A ssocia tion  an d  the  E g y p tia n  O rg a n iz a tio n  fo r H um an  
Rights. O n  26 April 1994, Egyptian police and security personnel
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arrested him at his Cairo office and took him to an  undisclosed 
location. O n 5 May, the authorities announced that, according to 
an official autopsy report, he had  died from  an asthm a a ttack  
w ithin 24 hours of his arrest. A  few days later, the  authorities 
a n n o u n c e d  th a t  he w as a m em ber o f a c la n d e s tin e  Islam ic  
organization and had acted as a conduit betw een his imprisoned 
clients and Islamist militants. Mr. M adani’s family and  colleagues, 
suspect he w as to rtu re d  to dea th  or assassina ted  b y  secu rity  
personnel. Unable to obtain a copy of the autopsy report, they 
demanded an impartial investigation and a second autopsy to be 
perform ed on his body. Egypt’s Attorney General announced he 
w ould investigate the  death  of M adani w ithou t allow ing for a 
second autopsy. The C IJ L  mission mentioned above m et w ith the 
A tto rney  G eneral an d  w as to ld  by  him  th a t  th e  re su lt o f his 
investigation w ould be m ade public soon. H e ad d ed  th a t i f  it 
became evident tha t M r. M adani died as a resu lt o f acts or an 
om ission b y  the police, he w ou ld  b ring  those  responsib le  to  
ju s tic e . A s o f  J a n u a r y  1995, how ever, th e  r e s u l ts  o f th e  
in v es tig a tio n  have n o t b een  ann o u n ced . M r. M a d a n i is th e  
fifteenth individual to  die while in the custody of the  Egyptian 
authorities since 1991.

Hani Abdel Kader, ShaTjan Abdel M on’em, Mumtaz Abdel 
Rahim, Hisham Abdel Ra’ouf, Ussama Ali, N ushi Awad, Adel 
B adaw i, K haled  E id , A hm ad E l-H ilo u , A li E l-J u n d i, E l-  
S a y y e d  E l-N a b i, A d e l E z z id d in , H am m ad  H am m ad , 
M oham m ed Joudeh, Ahmad Karim, K halaf Khader, Yasser 
M abrouk, Sam ir M oham m ed, S ayyed  M oham m ed, R a b i’ 
M oham m ed, Salah M oham m ed, E l-H ussein  R ashed, Jam al 
R ashw an, H ana’ S a leh , M unir S a leh , A b d e l A z iz  Salim : 
L aw yers. T hey  w ere  a rre s te d  on 17 M ay, 1994, d u rin g  th e  
a ttem p ted  m arch  b y  an  es tim a ted  4000 m em bers of the  B ar 
Association from the B ar prem ises to the presidential palace to 
p ro te s t th e  d ea th  in  police cu sto d y  o f law yer A bdel H a r ith  
M adani. T hey  w ere charged  w ith  «the offence o f p lanning  to  
assemble, resist the authorities, incite and disturb public order.» 
They w ere given a 15-day detention order, which w as eventually 
extended, and transferred  to Tora Prison. They w ere gradually 
released w ithin six weeks of their arrest. O n  19 J u n e  1994, the
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Battonier o f  C airo , M r. A bdel A ziz M oham m ed, an d  severa l 
lawyers w ent on a hunger strike to pro test the m anner in which 
the lawyers w ere treated. They ended their strike eight days later 
following the deterioration  of the health  of M r. M oham m ed, a 
diabetic, and after the authorities released nine lawyers.

K haled Badaw i, M oham m ed H am dan, Q am ar M oussa, 
M ukhtar N ouh, M ahm oud R iyad, Ja la l Sa’d, Salah Salem , 
Jam al Taj E l-D in , M ontasser Zayyat: L aw yers. T hey  w ere 
arrested  on 18 M ay 1994 in connection w ith the attem pted m arch. 
T hey  w ere  g iven  a  15-day d e ten tio n  o rd e r  an d  he ld  a t T ora 
prison. Their deten tion  w as ex tended  tw ice before all b u t M r. 
Zayyat w ere released on 26 Ju n e  1994. M r. Zayyat was ordered 
released  on 26 J u n e  1994 b u t a  new  o rder for his a rre s t w as 
is s u e d  c h a rg in g  h im  w ith  in v o lv e m e n t in  a  c la n d e s tin e  
o rg a n iz a tio n  seek in g  to  d is ru p t th e  C o n s titu tio n . L aw y ers  
representing M r. Zayyat discovered that the State Security Police 
had  tapped  Z ayyat’s telephone for over one y ear and recorded  
conversations he h ad  w ith  his clients, local an d  in te rn a tio n a l 
hum an rights organizations, as well as private conversations. Mr. 
Zayyat was released on 5 D ecem ber 1994.

J a m a l A b d el A z iz i, S a y y ed  F ath i: L aw yers  a n d  fie ld  
w orkers for the Egyptian O rganization for H um an Rights; and, 
M ohammed Abdel Mon'em, Mohammed H ilini, Ahmad Nasser:
Lawyers. They w ere arrested  on 14 Ju n e  1994 after attending a 
c o u rt h e a rin g  to  e x te n d  th e  rem a n d  o f law y ers  d e ta in e d  in  
c o n n e c tio n  w ith  th e  p ro te s t  m arch . T h ey  w e re  a c cu se d  o f 
incitem ent against the governm ent and endangering public order. 
They were released w ithout trial on 6 Ju ly  1994.

M oham m ed G hareib, A li A bdel Hamid: Law yers. T hey  
w ere arrested on 4 Septem ber 1994 while travelling to the city of 
Bour Sa'id. They w ere investigated by the General Prosecutor in 
Bour Sa’id then  referred to the H igh State Security Prosecution. 
They w ere accused of holding an illegal meeting and possessing 
illegal literature. They w ere released on 31 O ctober 1994.

H u sse in  Jab er, Ibrahim  N asser: L aw yers. T h ey  w ere  
a rrested  at their hom es on 18 Septem ber 1994 and  accused of
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contacting Tharw at Salah, an escaped convict sentenced to  death 
in connection w ith an attem pt on the life of an Egyptian official. 
They w ere held a t Tora prison and released w ithout trial on 14 
D ecem ber 1994.

T a re k  A b d a llah : Law yer. H e w as a rre s te d  in  J u ly  1994 
because of an alleged connection to an Islamist militant group bu t 
was acquitted by  the courts. However, he was kept in detention at 
Tora prison under a State of Em ergency administrative order.

R am adan A hm ad: Lawyer. O n 6 Ju ly  1994, he was arrested  
while attem pting to visit detainees a t Abu Z a ’bal prison. H e was 
re fe rre d  to  th e  S ta te  S ecu rity  au th o ritie s  a t L azough ly  w ho  
accused him of forging his prison visit perm it. H e was stripped 
naked, blindfolded and beaten, and received electric shocks. H e 
was released w ithout charges on 10 J u ly  1994.

S h a r if  A ttiy eh : Lawyer. H e w as a rrested  on 6 J u ly  1994 
while visiting his detained brothers in Abu Z a’bal prison. H e was 
reportedly interrogated about his frequent visits to the prison. H e 
was released on 10 Ju ly  1994.

Ib ra h im  E l-S ayyed : Lawyer. H e w as arrested  in O ctober
1993 after requesting to  visit his clients held in Shbein Al-Koum 
prison. H e was reportedly told by  the prison officials prior to his 
arrest not to re tu rn  to visit his clients. He remains in detention at 
Abu Z a ’bal prison to date.

N abaw i E l-S ayyed : Lawyer. H e w as a rrested  in O ctober
1993 following his legal defence of m em bers of the Tala’eh Al- 
Fath  Islamist group. H e remains in detention w ithout trial.

M oham m ed  H assan e in : Lawyer. H e was detained  by  the 
security  au thorities on F eb ru ary  1993 in  attem pts to force his 
bro ther in-law, w ho was w anted by the police, to give himself up. 
He remains in detention despite an order by  the A ttorney General 
to release him.
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Ala’ EcLdin H ijazi: Lawyer. H e was arrested on 6 Novem ber
1994 after he lodged an official complaint that he was harassed by 
Tora prison officials while v isiting his clients there. D uring  his 
detention, he was allegedly blindfolded, beaten and  to rtu red  by 
electric shocks. H e was released on 17 Novem ber 1994.

A hm ad H ureid i: Lawyer. H e has been detained since M arch 
1992 under an administrative order despite having been acquitted 
by the courts on 30 D ecem ber 1993.

A sh raf N assers Lawyer. H e was arrested on 26 Ju n e  1994 at 
the State Security  prosecution office during hearings to  extend 
the rem and of law yers w ho w ere arrested  in connection to the 
protest m arch. H e was released on 8 Ju ly  1994.

R am adan  M ahm oud: Lawyer. H e was a rrested  on 6 J u ly
1994 while visiting his clients a t A bu Za'bal prison. D uring his 
detention, he was allegedly stripped  of his clothes, blindfolded, 
beaten and  to rtu red  by electric shocks. He was released on 10 
Ju ly  1994.

M a n s o u r  M a n s o u r :  L a w y e r. H e  w as a r r e s te d  on 1 
Novem ber 1994. Charges unknow n. He was previously arrested 
in  J u ly  1992 a n d  c h a rg e d  in  c o n n e c tio n  to  th e  m u rd e r  o f 
Egyptian w riter Farag Foda. H e was acquitted by  the courts in 
D e c e m b e r  1993, b u t  r e m a in e d  b e h in d  b a rs  u n d e r  an  
administrative order until J u ly  1994.

Ism ail M oham m ed: Lawyer. He was arrested in Septem ber
1992 in connection to a m u rd e r in the  city of Asw an. H e w as 
ordered  released  by  the A tto rney  G enera ls  office b u t was re ­
arrested  an d  held a t Tora p riso n  u nder a S tate o f E m ergency 
administrative order.

H assan  Shehateh: Lawyer. He was arrested on 11 Ja n u ary
1989. H e rem ains in  d e te n tio n  u n d e r  a  S ta te  o f E m ergency  
administrative order despite his acquittal by the courts on 29 M ay
1990.
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E l Salvador

F ro m  1980 to  1991, E l
Salvador was the scene of a bloody 
civil w ar between the U nited States- 
b a c k e d  g o v e rn m e n t a n d  a rm e d  
forces against the rebel Farabundo 
M a rt i  N a tio n a l L ib e ra tio n  F ro n t 
(F M L N ) . G o v e rn m e n t « d ea th  
squads* killings, disappearances and 
to r tu re ,  as w ell as r e b e l  abuses, 
re s u l te d  in  som e 75 ,0 0 0  d e a th s , 
m o s tly  c iv ilia n . T h e  ju d ic ia ry , 
thoroughly  politicised and  corrupt, 

allowed most abuses to  go unpunished. Even under U S pressure, 
the  judicial system w as unable or unwilling to pu rsue  cases as 
notorious as the m urder of A rchbishop Romero and the rapes and 
killings of four American churchwomen.

T h e  s ig n in g  o f th e  f in a l  p e a c e  a c c o rd s  b e tw e e n  th e  
g overnm en t and  the F M L N , on  16 J a n u a ry  1992, called for 
re fo rm  of the  ju d ic ia ry  th ro u g h : a co nstitu tiona l am endm ent 
requiring a two-thirds legislative m ajority for the election of the 
Suprem e Court, based on slates of nominees proposed by judges 
and lawyers, so that no party  could control the C ourt as in the 
p as t; an  annual a llocation  o f 6 % o f the  s ta te  b u d g e t to  the  
ju d ic ia ry ; the  re s tru c tu rin g  o f a  m ore in d ep e n d e n t N ationa l 
Council of the Judiciary  (Coruejo Nacional de la Judicatura); and a 
career judicial service. Nevertheless, the accords left the existing 
hard-line Supreme Court (Corte Suprema) in place until 1994.

T he  U n ite d  N a tio n s  O b s e rv e r  M iss io n  in  E l S a lv ad o r 
(O N U SA L), established to verify the peace accords, reported in
1993 that:

Caribbean. 
Sea

El Salvador

Pacific Ocean
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[t]he non-fulfilment of the  duty to provide guarantees; 
the slow pace of justice; the negligence of certain judicial 
officials; the failure to respect the right to legal counsel; 
the large num ber of unconvicted prisoners; the lack of 
fo ren s ic  im p artia lity ; th e  d ifficu ltie s  a n d  o b s tac les  
encountered in the effective investigation of crimes; the 
p e rs is te n c e  o f  o b so le te  a d m in is tra t iv e  a n d  t r i a l  
structures; the lack of technical training of m em bers of 
the judiciary, especially m agistrates; the ineffectiveness 
of constitu tional justice (particu larly  of habeas corpus); 
the absence of proper resources for speedy and  effective 
justice; the  lack  o f independence and  au tonom y w ith  
which the judiciary acts; and  the continuing clear signs 
of corrup tion  in  m any cases all indicate th a t a radical 
reform  of the judiciary is urgently  needed.

O n 15 M arch  1993, the U N  Truth Commission, created by 
the accords to  investigate abuses com m itted du ring  the  arm ed 
conflict, citing the «tremendous responsibility* of the judiciary in 
allowing those abuses to go unpunished, called on the Supreme 
Court to resign. The Commission also recom m ended measures to 
combat the concentration of pow er in the hands o f the Supreme 
Court President, including transferring the pow er to  name lower- 
court judges from  the Supreme Court to the N ational Council of 
th e  Ju d ic ia ry , im prov ing  th e  J u d ic ia l  T ra in in g  S choo l and  
reforming the judicial-career law.

The response by  the Suprem e Court was to fu rther dig in its 
claws and resist all change. The President of the Suprem e Court, 
M auricio Gutierrez Castro, privately stated tha t the peace accords 
had  been signed by  the executive only and  w ere therefore  not 
b in d in g  on  th e  ju d ic ia ry . H e  a c c u s e d  O N U S A L  o f  « [a] 
tendentious and  partial attitude® and «a to tal ignorance of our 
judicial system .»

Justice  G utierrez Castro continued his cam paign to  thw art 
all reform of the judiciary by ignoring the N ational Council of the 
Judiciary , au thorised by  the accords to ru n  the new  Ju d ic ia ry  
Training School and to  evaluate judges for action by  the Court.
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The S uprem e C ourt re fu sed  to  consider e ither th e  C o u n c il’s 
e v a lu a tio n  o f lo w e r-c o u rt ju d g es  o r O N U S A L ’s r e p o r t  on 
complaints it had received against judges.

The deadlock was not resolved until a  new Suprem e C ourt 
w as e le c te d  in  A u g u st 1994. In  acco rd an ce  w ith  th e  p eace  
accords, the  election requ ired  a  tw o-thirds legislative majority, 
thus forcing the governing parly  A R EN A  and the opposition to 
negotiate. W rangling betw een the  parties delayed the  election 
alm ost a  m onth, during w hich time the country  w as w ithou t a 
S u p re m e  C o u rt, b u t  e v e n tu a lly  a 15-m em ber t r ib u n a l  w as 
selected, providing El Salvador w ith a  solidly professional, non­
partisan Court. No member of the old Court was re-elected.

T h e  n e w  P re s id e n t,  J o s e  D o m in g o  M e n d e z , a n d  h is  
colleagues, embraced hum an rights and announced they  w ould rid  
th e  ju d ic ia r y  o f c o r r u p t  o r in e f f ic ie n t  ju d g e s . T h e  C o u r t  
immediately replaced the D irector of the C ourt’s Institu te of Legal 
M ed ic in e  w hose  fo ren s ic  w o rk  O N U S A L  h a d  c r it ic is e d  as 
politicised. The Court co-operated with O N U SA L in w orkshops 
for judges to  familiarise them  w ith the concepts of international 
law and hum an rights, and its application in specific cases.

The new  Suprem e C o u rt’s first m ajor decision on hum an 
rights, in Novem ber 1994, revealed that the Salvadoran judiciary 
has finally begun a new era. The Court’s Constitutional Cham ber 
ruled, for the  first time, th a t hum an rights treaties, w hich  are 
expressly incorporated into the Salvadoran Constitution, prevail 
over ordinary  laws. It then held that, pursuant to  these treaties, 
preventive detention should be the exception rather th an  the rule, 
as had long been the case in E l Salvador.

N ear to tal im punity for gross hum an rights violations was 
one of the principal causes o f the civil w ar in E l Salvador. The 
problem  remains. A  1994 O N U S A L  study showed th a t of the 75 
m u rd e rs , a tte m p te d  m u rd e rs  and  d ea th  th re a ts  w h ic h  w ere  
reported  to  O N U SA L over a  tw o year period, not one person had 
been convicted or sentenced. The new Supreme C ourt has been 
criticised from  almost all sides for failing to sanction m isbehaving
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judges and for its slowness in  purging the lower courts, who are 
on th e  f ro n t  lin es  in  the  f ig h t  a g a in s t im p u n ity . T h u s, th e  
transform ation of the Salvadoran judiciary has just begun.

Ju a n  Je ro n im o  Castillo, A ttorney General (Fiscal General), 
Carlos M olina  Fonseca, H um an Rights Procurator (Procurator de 
Derechod Humanod), E duardo  Tom asino, President of the National 
C ouncil o f th e  J u d ic ia ry  ( Condejo Nacional de La Judicatura) : 
R eports ind icate  th a t on 6 J u n e  1994, individuals identifying 
them selves as m em bers o f th e  d ea th  squad  Comando Domingo 
Monterroda (nam ed after a m ilita ry  official killed in the  1980s) 
called various rep resen ta tives o f the  Salvadoran  m edia. They 
w arned tha t the three jurists, as well as unspecified Jesu it priests 
o f the  Univerdidad Centroamericana (U C A ) w ou ld  be execu ted  
w ithin 48 hours if they did not leave the country.

C arlos M olina  F onseca a n d  J u a n  Je ro n im o  C astillo  are  
members of the commission created  to  look into apparent political 
killings by  «illegal arm ed groups.®  As m en tioned  above, the  
National Council of the Ju d ic ia ry  is in charge of rendering the 
judiciary less corrupt and m ore effective in dealing w ith hum an 
rights abuses.
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Equatorial G uinea

f r̂ ^te m a^ u n c tio n in g  o f  th e
r . ̂  adm inistration of justice is one of the

_ m ajor p roblem s facing  E quato ria l
’ Guinea. There is no official gazette

E  H ^ S I  P o l is h e s  law s and decrees;
( ^ , ''1 ^ 9 1  this makes it alm ost impossible for 

i ju d g e s  a n d  la w y e rs  to  u p d a te
i 8BE them selves on the developm ents of
i H B  law  in  th e  c o u n try . T he

Atlantic in d e p e n d e n c e  o f  ju d g e s  is n o t
> Ocean guaranteed. According to the United
: N a tio n 's  S p e c ia l R a p p o r te u r  on

E q u a to r ia l  G u in ea , a  n u m b er o f 
judges also w ork as governm ent employees. This violates the most 
basic concepts of judicial independence.

J o s e  016  O bono: Law yer and  form er n o ta ry  in M alabo. 
B ecause o f his ac tiv ity  in ce rta in  «difficult» cases, Jo se  O lo 
O bono received death  th rea ts betw een 1990 and  August 1993. 
The th rea ts  w ere reported ly  verbal and  vague. Because of his 
executive position  in  the opposition  p a rty  Convergencia para la 
Democracia Social (CPD S), he was rem oved from his post as legal 
advisor to GEOTAL, a semi-state company, as well as from his 
post as notary public in early 1993.

Jo se  Olo Obono allegedly received his first th reat following 
his defence in the «Kong» case in late 1990. In  this case, a num ber 
of people w ere accused of p ractising  w itchcraft to  kill people. 
Those defended by Jo se  Olo O bono were acquitted; the others 
w ere  given various term s o f im prisonm ent. The th rea ts  w ere 
reportedly verbal and vague.
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In M arch  1992, after Jo se  Olo O bono had undertaken  the 
defence of Placido M iko Abogo, a  political prisoner and  member 
of the C P D S, the th rea ts and p ressures becam e m ore constant 
a n d  se rio u s . T h a t case  a t t r a c te d  a  lo t o f  p u b lic ity  o u ts id e  
Equatorial Guinea, and Am nesty International sent an observer to 
the trial. Shortly  after the observer’s arrival, Placido M iko was 
given a special presidential pardon and was released. The security 
police reported ly  took and photocopied  Placido M iko Abogo s 
defence dossier and  gave it to  P resident Obiang. T hey accused 
Jo se  Old O bono of being an opponent. For several m onths, his 
house w as under surveillance an d  openly patrolled by  the security 
police.

O n 30 A ugust 1993, Jose O lo O bono was publicly (on radio 
and television) accused by  the authorities of fomenting violence in 
parts of the continental region o f Equatorial Guinea.

V arious Law yers: In  A ugust 1994, approxim ately 15 lawyers 
w ere dism issed from  their posts as legal advisors to  sem i-state 
en terp rises because th ey  refu sed  to  sign a  condem nation  of a 
speech critical of the Government.

In  J u n e  1994, the Bar A ssociation o f B arcelona inv ited  a 
delegate from  the Equatorial G uinean Bar Association to  give a 
speech at a  conference organised by  them. The speech w as critical 
of the G overnm ent’s hum an rights policies. It also pointed to the 
judiciary’s lack of independence.

After the publication of the  speech, the M inister of Justice, 
in his private capacity, wrote an  open letter to the Bar condeming 
the speech. H e circulated the list among approxim ately 45 lawyers 
in the country  and asked them to sign. A bout 15 of them  refused 
to do so. Shortly after their refusal, these lawyers w ere reportedly 
dismissed from  their posts as legal advisors to  sem i-state firms. 
The dismissal was reportedly ordered  directly by  the M inister of 
Justice, no t by  the firms themselves.
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Fiji

R  A  K earsley : F o rm er Ju s tic e  of 
the Supreme Court of Fiji. Kearsley was 
appointed a judge of the Suprem e Court 
in  1982. Following the  second coup of 
1987, the  leader o f th e  coup, Colonel 
R a b u k a , r e q u e s te d  th e  ju d g e s  to  
c o n tin u e  to  e x e rc ise  t h e i r  ju d ic ia l  
functions. They unanim ously  declined. 
C olonel R ab u k a  th e n  ab o lish ed  th e ir  
offices by  decree. M r. Ju s tic e  Kearsley 
w a s  th u s  e ffe c tiv e ly  d ism isse d . H e  

received only one m onth’s salary and an air ticket to  Australia. He 
received no pension or o ther payments. H ad  it no t been for his 
refusal to  serve under the military government, Kearsley w ould 
have continued in office until he reached the age of 68, in August
1993, and would have had the right to a  lifetime pension.

Since his departure, the government of Fiji has consistently 
refused to grant any form  of compensation to  the form er judge. 
Relying on Section 164 of the 1990 Constitution, the government 
stated, in a letter to the International Commission o f Ju ris ts  of 23 
N ovem ber 1994, tha t the section grants complete imm unity to  all 
actions taken by the m ilitary government during the 1987 coup. 
The governm ent has also refused to grant ex gratia compensation. 
In  the past they have m aintained that such a  paym ent would open 
th e  f lo o d g a te s  to  s im ila r  d e m a n d s  fo r  p a y m e n t b y  
Parliam entarians and civil servants who also refused, in 1987, to 
serve the new governm ent or to take an oath to  the  Commander 
and H ead of the Interim  M ilitary Government o f Fiji, as required 
by  Interim  M ilitary Governm ent Decree N ° 4, clause 6(1). The 
position of Kearsley, however, as a former justice o f the Supreme 
Court, is substantially different. The Supreme C ourt justices did 
not resign from their offices, b u t were bound  to  abandon their 
judicial function; to do otherwise w ould have been  inconsistent
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w ith their oath of office. At the time of the 1987 coup, in a letter 
to  th e  G o v e rn o r-G e n e ra l o f  F iji, th e  ju d g es  a ff irm ed  th e ir  
«readiness to  continue to  exercise [their] duties in accordance 
w ith the law of Fiji and [their] oaths of office.»

The governm ent's equation of the position of the Suprem e 
C ourt justices w ith tha t of civil servants subsumes the position of 
judges to tha t of government officials. The effective dismissal of 
th e  ju d g e s , w i th o u t  c o m p e n s a tio n , c o n s ti tu te s  a  s e r io u s  
interference w ith the independence of the judiciary. The refusal to 
g ra n t com p en sa tio n  is c o n tra ry  to  A rtic le  11 o f th e  U n ited  
N ations Basic Principles on th e  Independence of the Judiciary, 
w h ic h  p ro v id e s  th a t:  «The te rm s  o f office  o f ju d g e s , th e ir  
independence, security, adequate  rem uneration , conditions of 
service, pensions and the age o f retirem ent shall be adequately 
secured by law .»
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France

T he b a s is  o f th e  
r e la t io n s h ip  b e tw e e n  th e  
e x e c u tiv e  a n d  th e  ju d ic ia l  
b ra n c h e s  o f g o v e rn m e n t in  
France is Title V II of the 1958 
C o n s titu tio n  c o n c e rn in g  th e  
«Judicial Authority.* Article 64 
of the C onstitu tion  states th a t 
«the P resident of the  Republic 
is th e  g u a r a n to r  o f th e  
in d e p e n d e n c e  o f  th e  ju d ic ia l 
a u th o r i ty *  a n d  th a t  he  is 
assisted in this task  by  the High 
C o u n c il o f th e  J u d ic ia r y  
( Condell Superieur de La 

M ag 'utrature). The H igh Council, until recently, com prised nine 
individuals appointed by  the President of the Republic.

T h e  1958 C o n s titu tio n  in c lu d e s  p ro v is io n s  on  ju d ic ia l 
independence. U nder the same Article 64, judges (magistrate du 
siege) are  irremovable. Article 66 adds th a t «no person  may be 
arbitrarily  detained* and tha t «the judicial authority, the guardian 
of individual freedom, assures the respect of this principle in the 
conditions foreseen by the law .»

This relationship, in principle and in practice, has long been 
difficult. O ver the last several years, there have been a series of 
re fo rm s aim ed a t im provem ent, w h ich  b ro u g h t a  num ber of 
w elcom ed changes in bo th  the constitution and the law. As the
cases cited below illustrate, however, a  wave of cases of political-
financial corruption  before the  courts, accom panied by  m edia 
scrutiny, keeps tension in the fore.
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H igh C ouncil o f  th e Ju d iciary

O ne o f the  m ost w elcom ed refo rm s con cern ed  th e  H igh  
Council of the Judiciaiy. As originally conceived in Article 65 of 
the Constitution, the High Council was presided by  the President 
of the Republic. The M inister of Justice  was the Vice-President of 
the  H ig h  C ouncil, a n d  it co m p rise d  n ine  o th e r  in d iv id u a ls  
appointed by  the President of the  Republic.

T he  H ig h  C o u n c il w as re fo rm e d  b y  a c o n s t i tu t io n a l  
am endm ent (loi condtitutwnnelle) of August 1993 and  a basic law 
(loi organique) of February  1994. According to these provisions, it 
is presided by  the President of the Republic and vice-presided by 
the M inister of Justice. It is com prised of five judges (magidtratd 
da diege), one prosecutor (magidtratd du parquet), one corueiller d’Etat 
(nominated by  the Corueil d’Etat), and three others, neither in the 
Parliam ent nor in the judicial order, nom inated by  the President 
of the Republic, the President o f the N ational Assembly, and the 
President of the Senate (one each). The magi)trat m em bers are 
elected by  their colleagues. Its prim ary functions rem ain largely 
the same. The Council nominates (by avid dimple) judges and sits 
as a disciplinary council.

In  h is sp e ec h  b e fo re  th e  a n n u a l c o n g ress  o f  th e  Union 
Syndicate ded Magidtratd (a union representing 53 percent of French 
judges), w h ich  to o k  place in  B ordeaux  in  O c to b e r 1994, the 
M inister of Justice, M . Pierre M ehaignerie, stated th a t the reform 
of th e  H ig h  C o u n c il o f the  J u d ic ia ry  o p en ed  a  new  e ra  o f 
in s titu tio n a l independence  o f  the  jud ic ia ry . «The re s u l t ,» he 
continued , «is a  tex t o f equ ilib rium  in w h ich  th e  P arliam en t 
wanted, and it expressed this clearly, to stretch the ties between 
the judicial authority  and the executive power, w ithout breaking 
them.»

W hile the reform ed High Council is seen as a  step towards 
greater independence, some, including m any judges, still believe 
that the ties betw een the executive and the judiciary are too tight. 
P re s id e n t  o f  th e  Union Syndicate ded M agidtratd, M . C lau d e  
P e rn o lle t  s ta te d  a t th e  sam e c o n fe re n ce  th a t  a l th o u g h  th e
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im provem ents are welcomed, the  reform  «will no t be complete 
until the  H igh Council assum es the m anagem ent o f a  judiciary 
w h ic h  is s ti l l  too  d e p e n d e n t  on  th e  M in is try  o f  J u s t ic e .*  
Furtherm ore, he added, the w ork of the improved H igh Council 
has been plagued by a  slow start caused by the lack o f adequate 
resources.

T h e  H ig h  C o u n c il o f th e  J u d ic ia ry  s its  in  a d if fe re n t 
form ation w hen dealing w ith m atters related to prosecutors. It is 
co m p o sed  sim ilarly , w ith  th e  ex c ep tio n  th a t  th e re  a re  five 
p ro secu to rs  and  one judge, in stead  of vice versa . I t  does not 
n o m in a te  p ro se c u to rs  d irec tly , b u t  r a th e r  g ives its  op in io n  
c o n c e rn in g  th em  (avid conduLtatif), a  p o in t  w h ic h  h as  b e e n  
criticised by  some.

Status o f  th e Prosecutor

The m ost sensitive aspect o f the relationship  betw een the 
executive and the judiciary is the role of the prosecutor (rnag 'utrat 
duparquet). W hile the French system is based on the separation of 
powers, tha t is to say that the executive does not have the pow er 
to  judge, m any have criticised  the  executive's pow er «to have 
judged* (faire juger). Article 36 o f the Code of Penal Procedure is 
a t th e  h e a rt of the controversy . I t states th a t th e  M in is try  of 
Ju stice  can inform the General Prosecutor of an infraction of the 
penal law  and enjoin prosecution.

T h is  p ro v is io n  a llow s fo r  a p o lit ic a l body , p a r t  o f th e  
executive branch, to dictate the initiation of judicial proceedings. 
M any believe that prosecutors should be more independent and 
enjoy the same independence as judges. Both the Union Syndicate 
ded M agidtratd  a n d  th e  Syndica t de La M agidtrature  (a  u n io n  
rep re sen tin g  32 p e rc e n t o f F ren ch  judges) have consisten tly  
spoken out on this point.

In  re sp o n se , th e  M in is te r  o f  J u s t i c e  h a s  s ta te d  t h a t  
im provem ents have already been achieved. A  first step was the
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law of 4 Ja n u a ry  1993 introducing the rule tha t the M inister of 
Justice m ust use the power to  enjoin prosecution only in writing. 
Similarly, a  law  of 24 A ugust 1993 p rov ided  th a t the  w ritten  
instructions of the M inister are  to  be p u t in the file of the case 
concerned.

These procedural reforms have not m easurably reduced the 
tension, w hich is both institutional and political. According to one 
general prosecutor, «We have neither directions nor instructions, 
b u t we are  perm anen tly  ha rassed  by  requests fo r inform ation 
com ing  fro m  th e  M in is try . S o m etim es , th e se  r e q u e s ts  a re  
accom pan ied  b y  in sinuations: we a re  accused , in  n o t so few  
words, of obstructing procedures tha t focus upon political figures 
that are not on the same side as [the M inister of Ju s tice].»

The S ecret o f Instruction

A nother delicate issue concerning the judiciary is the secret 
of instruction. In  France, and in  m ost countries of the world, the 
b a lance  b e tw e en  the  in d ep en d en ce  o f th e  ju d ic ia ry  an d  the  
freedom  of expression is far from  struck. Recently, the intense 
media in terest in cases of political-financial corruption has made 
th is issue an d  its relation  to  th e  p resum ption  o f innocence of 
immediate concern to  the F rench  judiciary.

In Ja n u a ry  1994, the C l J L  held a seminar in M adrid  on the 
M edia and the Judiciary. Repeating tha t the principles of freedom 
of expression and  independence of the jud iciary  establish «the 
con test, n o t  its reso lu tion ,*  th e  S em inar sea rc h e d  fo r w ays 
forward. The resulting M adrid  Principles on the M edia and the 
J u d ic ia ry  se ts fo rth  gu id elin es  fo r a ba lance  b e tw een  these  
legitimate, often competing, interests.

R ecent attem pts a t reconciliation in France w ere aw kw ard 
and  unpopular. D u rin g  the n ig h t o f 21-22 N ovem ber 1994, a 
nearly em pty N ational Assembly adopted w hat is know n as the 
M arsaud-H ouillon amendment. The am endm ent provides tha t «in
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order to guarantee the presum ption of innocence, all information 
concerning a  person who is the object of a  judicial investigation 
cannot be m ade public  w ithou t the  p e rso n ’s consen t un til the 
seizure of jurisdiction is definitive.*

The am endm ent p ro v o k ed  an  o u tcry  from  m any and  for 
m any different reasons. Some, notably  journalists, have voiced 
their extrem e disapproval of th is strike against the freedom  of 
expression. O thers see the am endm ent as a simplistic response to 
a complicated matter. O thers see it as w ithout effect: the M inister 
of Justice  stated that the am endm ent is «inapplicable, because it 
does not provide for a  penal sanction. For this am endm ent to be 
applied, it is necessary that the Senate approve it. This assembly 
has been engaged since Ju n e  on a  study on the presum ption of 
innocence and the secret of instruction. ... I don’t  see the senators 
g iv in g  up  m o n th s  o f w o rk  to  a d o p t th is  am endm en t.*  T he 
M in is te r’s fo recast w as correc t; on 13 D ecem ber, the  Senate 
decided not to  approve the M arsaud amendment.

T h ere  have  since b een  a tte m p ts  to  com prom ise . In  the  
circular of 2 Jan u ary  1995, the General Prosecutor of Paris, M. 
J.F . Burgelin, urged prosecutors of the Court of Appeal of Paris 
to sue journalists who violate the secret of instruction. He did, 
however, urge them  to also act as spokespersons for their cases. 
As such, th ey  w ould  d irec tly  p rov ide  the  m edia w ith  certain  
information in order to ensure the accuracy of reported  facts.

P ressure on  Individual Jud ges

This pressure on the institution of the judiciary seem to have 
led to personal pressure on individual judges. Judges, particularly 
th e  f ro n t- l in e  juged d ’indtruction, h av e  b e e n  th e  ta r g e t  o f 
harassment.

Issu e s  co n c e rn in g  im m ig ra tio n  h av e  a lso  g iven  rise  to  
pressure on individual judges. In  a newspaper article of 18 April
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1994, M inister of the Interior, M . Charles Pasqua denounced «an 
a ttem p t on the  p a r t  o f ce rta in  judges to  create  ju risp ru d en ce  
which is contrary  to the law.» This statement, which w as widely 
c ritic ised  by  judges and  o th e rs , fo llow ed th e  d ec is ion  o f an 
adm inistra tive tribuna l to suspend  the  expulsion o rder of tw o 
foreigners. O n  a well known television program  six days later, M. 
Pasqua clarified th a t he was n o t referring to  the jud iciary  as a 
whole, b u t to  certain judges w ho were, in his opinion, changing 
the law.

P h ilip p e  C ourroy , Je a n -M a rie  D ’H uy, T h ie rry  R olland :
J u d g e s  in  Lyon, Evry, and  Toulon, respectively . D u rin g  the  
co u rse  o f  N o v e m b e r 1994, th e s e  th re e  ju d g es , w h o  all a re  
handling different cases of political-financial corruption, w ere the 
objects o f destab ilisa tion . In  all th re e  instances, th e  defence 
counsel in a case was approached by a m an offering documents 
fo r a  p rice . E ach  law yer w as  show n  a  series o f docum en ts , 
in c lud ing  those w ith  the resp ec tiv e  ju d g e ’s s ig n a tu re , w hich  
insinuated th a t the judge had  previously accepted a  bribe. The 
circumstances are still mysterious, b u t reportedly, the documents 
appeared to  have been forged.

E ric  H alphen : Juge d’Indtruction, Creteil. O n  21 D ecem ber
1994, th e  fa th e r-in -law  o f J u d g e  H a lp h en , D r. J e a n -P ie r r e  
M arechal, w as a rres ted  on charges of ex to rtion  and  influence 
peddling. In consequence, there  was a  call for Judge  H alphen to 
re c u se  h im se lf  from  a  c o r r u p t io n  case  he  w as in s t ru c t in g  
concerning the funding of the m ajority party.

The m atter stems from conversations the father-in-law  had 
w ith D idier Schuller, Cotueiller general ded HauU-Seinej, in O ctober
1994. In  these conversations, D r. M arechal is said to have offered 
to  influence Ju d g e  H alphen’s decision in the case. Two m onths 
later, on 15 December, M. Schuller reported these conversations 
to  the jud icial police; the day  after Ju d g e  H alphen  had  begun 
investigating files. O n  21 D ecem ber, M . Schuller revealed  the 
conten t o f these conversations, I’affaire Marechal-SchuLUr, some 
illegally recorded.
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T h e  Syndicat ded magidtratd  a n d  th e  Union dyndicale ded 
magidtratd were among those who immediately expressed shock at 
th e  d e v e lo p m en ts . A c c o rd in g  to  th e  S y n d ic a t, th e  b e la te d  
revelation of the conversations w as directed «to rem ove Ju d g e  
H alphen from the case, at a crucial moment in his investigation.*

The H igh Council of the  Ju d ic ia ry  m et in  late  D ecem ber
1994 to  discuss th is m atter. The H igh C ouncil’s decision w as 
rendered  on 30 J a n u a ry  1995, in w hich it gave its suppo rt to 
Ju d g e  H alphen. A ccording to th a t decision, the  H igh  Council 
stated tha t «the circumstances and chronology of facts that led to 
the arrest of M. M arechal and his interrogation reveals the will or 
in ten tion  to  attack the independence of this juge d’indtruction...» 
W hile  th e  H igh  C ouncil goes on to  p ra ise  J u d g e  H a lp h e n ’s 
strength of character, it stated tha t given the controversy, it may 
be difficult for the Judge  to  continue this investigation, and that 
there is the possibility of naming another juge d’indtruction. M any 
have noted that this decision ironically gives those w ho attacked 
judicial independence w hat they wanted; it m ay result in Judge 
H alphen not continuing w ith the case.

R e n a u d  V an R u y m b ek e : Condeiller, R ennes. D u rin g  the  
w e e k e n d  o f 22-23 O c to b e r  1994, a ru m o u r s u rfa c e d  th a t  a 
« c o n tra c t»  h a d  b e e n  ta k e n  o u t on th e  life  o f  J u d g e  V an 
Ruymbeke. An occasional police informant notified the authorities 
th a t tw o men were going to kill the judge on 24 O ctober 1994. 
The M inister of the Interior offered immediate protection to the 
judge. Investigation into the m atter has led to  no conclusions. 
Some believe that the «contract» was a fiction, entirely designed 
to  intimidate the judge from proceeding w ith certain instructions.
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The Gam bia

Banjul

O n  22 J u ly  1994, th e
dem ocratically  elected governm en t of 
P r e s id e n t  D a w d a  J a w a r a  w as 
o v e r th ro w n  b y  a g ro u p  o f  y o u n g  
m ilita ry  officers. The coup d ’etat w as 
bloodless. Since then, the coun try  has 
b e e n  ru le d  b y  th e  A rm e d  F o rc e s  
Provisional Ruling Council (A FPR C), 
u n d er the chairm anship o f L ieutenant 
Y aya A .J .J .  Jam m eh. A ccording to  a

__ _____ d e c la ra t io n  o f 24 O c to b e r  1994,
dem ocratic elections will be held in 1998. An attem pted  violent 
counter-coup on 11 N ovem ber failed.

Gui

Atlantic
Ocean

The reason given for the coup was the level of corruption of 
the form er Government. In  one of their first acts in  power, the 
A F P R C  arrested several m inisters of the former government. In 
D ecree N ° 1, dated 22 July, the A FPR C  suspended and  modified 
c e r ta in  p a r ts  o f th e  C o n s t i tu tio n , n am e ly  c o n c e rn in g  th e  
presidency and the parliam ent. A  series of decrees have followed, 
the m ost infamous being Decree No. 4 concerning the suspension 
of political activities. It abridges freedom of expression, outlawing 
the  p rin ting , publishing, an d  d istribu tion  of m ate ria l deem ed 
political propaganda.

W hile the breadth and scope of these decrees have affected 
all facets of life in the Gambia, it appears that the legal system is 
operating much the same as before the coup. The legal year was 
opened as usual on 6 N ovem ber 1994 by Lt. Jam m eh, Chairman 
of the  AFPRC. M embers of the Judiciary, including the Justice 
of the  Peace, the D istrict Tribunal Presidents and members and 
their Divisional Commissioners all took part in the proceedings.
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D ue to  lack  o f  qualified  personnel, judges from  G hana, 
N ig e ria , S ie r r a  L eone , a n d  Z a m b ia  se rv e  in  th e  G am b ian  
ju d ic ia ry . In  re sp o n se  to  c r it ic ism  in  its  ow n c o u n try , th e  
governm ent of G hana issued a  statem ent explaining the presence 
of four Ghanaian judges in the Gambia. The statem ent said that 
agreements made w ith the form er governm ent of the Gam bia will 
be respected. «Every effort should be made to ensure change in a 
smooth and orderly manner. I t  is because o f this tha t Ghana, in 
concert w ith other Commonwealth African countries, is assisting 
in  th e  e ffo r ts  o f r e tu rn in g  th e  G a m b ia  to  d e m o c ra tic  an d  
constitutional rule w ithin the shortest possible time.»

L aw yers have been  ou tspoken  in  th e ir  opposition  to  the 
coup. In  a  declaration to  the A F PR C  of 1 November, the Gambia 
Bar Association condemned w hat it called «the usurpation of the 
reign of pow er by  unconstitutional means; the unlaw ful arrest, 
detention and  harassm ent of form er state officers of the ousted 
regime and o ther civilians.* I t  fu rther called on the A F P R C  to 
«review the timetable for re tu rn  to democratic constitutional rule 
w ith  a view  to  handing over pow er to  a  dem ocratically elected 
governm ent not later than D ecem ber 1995.»

M ost recently, in D ecem ber 1994, the A F P R C  established 
th e  N a tio n a l C onsu lta tive  C om m ittee  on th e  P ro g ram m e o f 
Rectification and Transition to  Dem ocratic Constitutional Rule in 
th e  G am bia . C om posed  o f 22 in d iv id u a ls  fro m  th ro u g h o u t 
Gambian civil society, the Committee is to  review and comment 
on the p resen t four-year tim etable for the re tu rn  to  dem ocratic 
ru le . T h e  A F P R C  is to  ta k e  th e  C o m m itte e ’s v iew s in to  
consideration w hen finalising the  timetable.

M r. H a s s a n  J a l lo w :  fo rm e r  M in is te r  o f  J u s t i c e  a n d  
A ttorney-G eneral 1984-94. Im m ediately following the coup d’etat 
of 22 Ju ly  1994, M r. H assan Ja llow  was arrested at 10:30 a.m.. 
U n til 29 Ju ly , he w as d e ta in ed  a t th e  a rm y  h e a d q u a rte rs  in 
Banjul, and was denied access to visitors and telephone calls. He 
w as k e p t in  a  room  w ith  M r. G aye, th e  fo rm er M in is te r  of 
Information.
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O n  29 July, they were released from the arm y headquarters 
an d  p laced  under guarded  house a rrest. Since th e  law  of the 
G am bia does not allow for house arrests, a  A F P R C  decree was 
passed allowing such detention. Initially, he was allowed visitors. 
A fter one w eek, only rela tives w ere a llow ed to  v isit. H e d id  
receive visits from international hum an rights observers, including 
the Secretary-General of the International Commission of Ju ris ts  
and  the U N  Special R apporteur on Sum m ary Executions.

O n 13 Septem ber at 1:00 p.m. he was forcibly seized from his 
house by  a  team  of soldiers and  locked in a cell in  the M ile 2 
P rison . H e w as detained w ith  o ther form er m inisters. A t 9.00 
p.m., he was released w ithout having been questioned. The guards 
w ere  rem oved from his home the  same day, b u t all travel and 
identification documents were taken.
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Ghana

The C o n s titu tio n  o f G hana, 
e n a c te d  in  1992, p ro v id e s  fo r a 
directly elected President, a  directly 
elected Parliam ent, and  a Council 
o f State appointed by the President. 
The executive, the  legislature and 
the  ju d ic ia ry  are  constitu tiona lly  
se p a ra te : u n d e r  se c tio n  125(1 ), 
«Justice emanates from the people 
a n d  shall be ad m in is te red  in  the
n am e  o f th e  R e p u b lic  b y  th e

Ju d ic ia ry  w hich  shall be independent and subject only to  this
Constitution.* Section 125(3) confirms this independence: «The
ju d ic ia l  p o w e r  o f G h a n a  sh a ll be  v e s te d  in  th e  J u d ic ia ry , 
accordingly, neither the President nor Parliam ent nor any organ 
or agency o f the P resident or Parliam ent shall ever have or be 
given final judicial power.*

Atlantic Ocean

The Constitution establishes a Suprem e Court, an Appeals 
C ourt, a H igh  Court, and  regional tribunals; provision is also 
m ade for the establishm ent of subordinate courts by legislation. 
G hana now has a single system of justice: the system of special 
c o u rts  ca lled  «public  tr ib u n a ls*  w h ich  p re v io u s ly  o p e ra ted  
alongside the  regu lar courts u n d er the m ilitary  regim e of the 
P N D C  w as phased  ou t and  in teg ra ted  into the  regu lar court 
system . In  J u ly  1993, the  parliam en t abo lished  the  N ationa l 
P ub lic  T ribunal, the  h ighest trib u n a l in  the  system  of special 
courts.

The new  tribuna ls  in teg ra ted  w ith  the  regu lar courts are 
composed of Chairpersons and panel members. The Chairpersons 
are professionally qualified lawyers with the same qualifications 
th a t apply to  judges a t their respective levels. For example, the 
Chairpersons of the regional tribunals which have the same status
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as the H igh Court m ust satisfy the  requirem ents for appointm ent 
to  the H igh Court. The panel m em bers of the public tribunals, 
however, are not required to have legal or judicial training.

The Courts Act of Ju ly  1993 set up Community Tribunals as 
courts of firs t instance. The C om m unity Tribunals rep lace the 
district m agistrates courts and t iy  both  criminal and civil cases. 
U nder the Courts Act, non-lawyers m ay become chairpersons of 
the Com m unity Tribunals. This m easure allegedly addresses the 
shortage o f qualified lawyers in  ru ra l areas w here m any of the 
new  tribunals will be established.

The new  C onstitu tion  au tom atica lly  rep ea led  th e  Pub lic  
O rder (No. 2) Law, P N D C  L aw  288 of 1992, which allowed 28 
day s’ adm in istra tive  deten tion  w ith o u t charge or tr ia l on the 
authority of the M inister of the  Interior w ith no recourse to  the 
courts. U nder the present law, detainees m ust be brought before a 
court w ithin 48 hours of arrest. Trials are public and defendants 
have the righ t to  be present, to  be represented  by  a lawyer, to 
present evidence and to cross-examine witnesses.

O ther legal developments include the adoption of the Habeas 
Corpus A ct (A daptation  of th e  C onstitu tion) In stru m en t 1993, 
w hich re tu rn s  to  the H igh C ourt the  righ t to inquire  into any 
detention and to ask for the detained person to be produced w ith 
the w ritten  grounds for detention. The Constitution also provided 
for the  estab lishm ent of a Com m ission on H um an R ights and 
Administrative Justice. This Commission combines the traditional 
O m budsm an functions with the  role of a  national hum an rights 
body. The Commission was established by an Act of Parliam ent in 
J u ly  1993.
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G uatem ala

A fte r  th e  u n su c c e ss fu l 
a ttem p t o f fo rm er P residen t 
Elias Serrano  to  suspend the 
C onstitu tion  in  an autogolpe 
in M ay  1993 (see Attacks on 
Justice 1992-1993), high hopes 
w ere  ra ise d  w h en  C ongress 
elected form er H um an Rights 

\ O m b u d sm a n  (Procu.ra.dor de 
Derechod Humanod) Ramiro de 
Leon C arpio  as new  head of 

; state. B oth inside Guatem ala 
a n d  w ith  th e  in te rn a t io n a l  
com m unity, de L eon C arpio 
had  gained m uch respect for 

his outspoken criticisism of hum an rights abuses by  the security 
forces. The first steps tak en  by  the new  P resid en t w ere very  
promising: de Leon Carpio nam ed known hum an rights defenders 
A rnoldo O rtiz M oscoso and M ario Rene Cifuentes as M inisters of 
In terior and as H ead of Police. The latter launched an ambitious 
p ro g ram m e to  e lim inate  m ilita ry  co n tro l o v e r th e  police by  
rem oving military «advisors» to police departm ent heads and by 
disbanding a joint military-police task force know n as «Hunapu». 
In  early 1994, Cifuentes h ired a  director for a new  special unit to 
investigate hum an rights violations. The office had  not become 
active, however, by  the tim e Cifuentes w as rem oved in M arch
1994.

C ifuen tes’s rem oval, as w ell as the  nom ination  of D anilo 
Parrinello Blanco, a  m an know n for his close ties to the military, 
as th e  new  M in is te r  o f th e  In te r io r  m ark e d  a  change in  the  
P re s id e n t’s a ttitude . This becam e even c learer w hen  de Leon 
C arpio nam ed the form er D irector of the infam ous intelligence 
service of the H igh Com m and (D irector de Inteligencia del Edtado
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Mayor) as V ice-M inister of G overnm ent . In  th is function, this 
m ilitary  officer w ill be in charge  o f superv ising  the  N ational 
Police. A  y ear earlier, the P resident had expressly reserved this 
function to a  civilian.

Pushing forw ard w ith plans to reinforce hum an rights was 
not made easier by  the result o f the elections to Congress which 
took place on 14 August 1994. D ue to  an extremely low turnout 
of voters, a  mere 21%, the form er military dictator, General Efram  
R ios  M o n tt ,  a n d  h is  e x tre m e  r ig h t  w in g  R e v o lu tio n a ry  
G uatem alan  F ro n t (Frente Revolucionario GuatemaLteco) w on  a 
m ajority of seats. Rfos M ontt w as to  assume the Presidency of 
Congress in Ja n u ary  1995.

Peace Talks

Guatemala is a highly m ilitarised society plagued by  violence. 
Different from  all other central American countries, the 34 year 
civil w a r in  the  in te r io r  o f th e  c o u n try  is still b e ing  w aged. 
Between 350,000 and 500,000 civilians are  still enrolled  in so- 
called  V o lu n tee rs’ C om m ittees fo r C ivil D efence  ( Comited de 
VoLuntariod de Defenda Civil, CVDC, popularly know n under their old 
name Patrullad de Autodefenda Civil, PAC). These provide support 
fo r the  a rm y  in th e ir  c o u n te r in su rg e n c y  e ffo rts  fo llow ing  a 
strategical p lan  developed by G eneral Rios M ontt in the 1980s. 
M any  of th e  hum an  righ ts  v io la tio n s  in  the  co u n try s id e  are  
attributed to  members of the CV DC, acting w ith the support, or 
at least the acquiescence of the military.

O n  29 M a rc h  1994, th e  g o v e rn m e n t a n d  th e  g u e rr i lla  
coalition reached a  long-delayed first agreem ent as p a rt of their 
global negotiations. It included a  calendar for further discussions 
which foresaw the signing of a final, comprehensive peace accord 
fo r  D e c e m b e r  1994. The s c h e d u le  c o u ld  n o t  be  k e p t  an d  
negotiations are still under way.
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U n d er the agreem ent, th e  governm ent has vow ed  n o t to  
prom ote an amnesty for those w ho have violated hum an rights. 
T he ag reem en t also p ro v id es  fo r the  es tab lish m en t o f a U N  
m is s io n  (M IN U G U A ), w h ic h  is c a lled  u p o n  to  v e r ify  a ll 
allegations of human rights violations by both parties th a t present 
themselves after its installation. For this purpose, the mission has 
the  pow er to move freely  th roughout the country, to  interview  
an ybody  o r any g roup  it deem s necessary, and  also to  check 
w hether the competent national institutions carry  out necessary 
investigations.

O n  17 J u n e  b o th  s id e s  s ig n e d  an  a g re e m e n t  on  th e  
resettlem ent of over 1,000,000 people displaced during 34 years of 
civil war. This includes the  approxim ately  40,000 G uatem alan 
re fu g e e s  liv in g  in  cam ps in  n e ig h b o u rin g  M e x ic o  a n d  th e  
Communities of People in Resistance, long considered as guerrilla 
sympathisers, who for 12 years had been living in the mountains 
to  escape from  rep ression  by  the  arm ed forces. A  w eek later, 
a n o th e r agreem ent w as signed  establishing a  Com m ission for 
H istorical Clarification (Com 'uion de EdcLarecimiento Hidtorico, CEH ) 
to  exam ine responsib ility  fo r a trocities com m itted  du ring  the 
conflict . The C E H  will begin its w ork  after the signing of the 
final peace accord and will be composed of the U N  M oderator of 
the peace talks, Je an  Arnault, a  Guatemaltecan citizen chosen by 
the M oderator, and an academic proposed by the universities and 
chosen also by the M oderator. I t  will have six m onths to prepare 
its reports and its b rief is not to  personalise responsibility nor to 
initiate legal proceedings for hum an rights crimes.

Ju d iciary

G u a te m a la ’s C o n s titu tio n  p ro v id es  fo r an  in d e p e n d e n t 
judiciary composed of general law  courts, w ith a  C ourt of Appeals 
( Corte de Apelacloned) a n d  a  S uprem e C ourt ( Corte Suprema de 
Jud tic ia )  a t  th e  to p , a C o n s t i tu tio n a l  C o u r t  ( Corte de 
CondtitucionaUdad'), and a  m ilitary court system.
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A m easure tha t was intended to strengthen the court system, 
the new Code of Criminal P rocedure  (Codigo Procedal Penal, see 
Attacks on Justice 1992-1995) finally entered into force on 1 J u ly  
1994. The new  code calls for oral instead of w ritten  trials in both 
Spanish and  indigenous languages. In a connected decision, the 
pu b lic  M in is try  (MLnuterio Publico) w as c o n v e rte d  in to  tw o  
separate entities: a Prosecutor G eneral’s Office (Fidcalia General) 
and an A ttorney General’s Office (Procuradorui de la Nacion). The 
FidcalCa, w ith  a la rge  investiga tive  un it, w ill be in  charge  of 
crim inal in v estig a tio n s , a ta s k  so fa r fu lfilled  b y  th e  police, 
w hereas the  Procuradorui will rep resen t the  S tate in civil suits. 
Earlier deadlines for the coming into effect of the new code could 
n o t be k e p t due  to  b u d g e ta ry  c o n s tra in ts . F o r  a  w hile , th e  
insufficient preparations led to a  virtual standstill of the criminal 
justice system: the first trial under the new Code took place in the 
tow n of Chiquimula in m id-O ctober 1994.

The new  code affects th e  ex ten t of m ilita ry  ju risd ic tion . 
M ili ta ry  c o u rts  u se d  to  h a v e  ju r is d ic tio n  o v e r a ll m ilita ry  
personnel w ho had  commited crimes while on official business. 
These included the so-called m ilitary commissioners (Comufionadod 
Militared), civilian agents who w ork  under the supervision of the 
military. In  practise, the very w ide m ilitary jurisdiction covered all 
th o se  w ho  d e p e n d  on the  m ilita ry . As m ilita ry  c o u rts  ha^£  
generally tended  to  «close ranks» and been unwilling or unable to 
convict m ilitary  officers, they  could count on alm ost com plete 
im punity. The new  code changes the  p rocedu res fo r com m on 
crim es com m itted  by  m em bers of the  m ilitary. As in  all o ther 
cases, prelim inary investigations will be in the hands of the Public 
Ministry, supervised, however, by  a  military judge. The trial will 
then  take  p lace before  a so-called  C ouncil o f W ar ( Consejo de 
Guerra), which is made up of a  regular three-judge first instance 
c o u rt o f the  a rea  plus two m ilita ry  officers. O n  appeal, th e ir  
sentences will go to  the C ourt of Appeals and ultim ately to  the 
Supreme Court.

Theoretically, a court-issued  a rre s t w a rra n t is needed  for 
detention unless a person is caugh t in the  act of com m itting a 
crime and police m ust bring detainees prom ptly before a  judge.
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The law  provides for bail, access to lawyers and limits the time for 
w hich  a  detainee m ay be held  to  20 days. A fter th a t period, a 
de ta inee  m ust be charged  o r freed , an d  the  au th o ritie s  m ust 
p ro d u ce  detainees a t the co u rt's  request. D esp ite  these legal 
safeguards, however, there  w ere  freq u en t cred ib le  repo rts  of 
a rb itra ry  arrest by the security forces, incom unicado detentions 
a n d  fa ilu re  to  adhere  to  th e  p re sc rib e d  tim e lim its fo r legal 
p rocedures. Those reported ly  responsible for illegal detentions 
routinely ignore writs of habeas corpus.

J u d g e s  in  G uatem ala are badly  paid  and  suffer from  bad  
w orking conditions, which makes them  susceptible to  corruption. 
Independent observers agree tha t the judicial system is ineffective, 
often unable to ensure a fair trial and - especially a t its highest 
levels - highly politicised. Public opinion of the judiciary’s ability 
to resolve problems is reportedly very low. The de facto impunity 
for b o th  hum an rights violators and common crim inals in tu rn  
fav o u rs  th e  re so rt to  v io lence to  reso lve p e rso n a l problem s. 
A c c o rd in g  to  th e  U N  in d e p e n d e n t  e x p e r t  on  G u a te m a la , 
A rgentinean professor M onica Pinto, practically all members of 
the  «hum an righ ts com m unity* said  th ey  h ad  received  dea th  
threats.

C onstitu tion al Reform

In  order to render all democratic institutions m ore efficient, 
P residen t de Leon Carpio in itiated changes to  the Constitution 
th a t w ere  approved in a constitutional referendum  in Ja n u a ry  
1994, a lth o u g h  at a  tu rn o u t o f no m ore th an  6%. U n d er the  
revised Constitution, the term s of office for the President and for 
th e  m em bers o f C ongress have  been  re d u c e d  to  fou r y ea rs . 
Congress will allow only 70 members, com pared to  116 before the 
referendum .

U n d er the new  Constitution, the num ber o f judges in the 
Suprem e Court has been increased from 9 to  13. Also, the election 
process for judges has been reformed: Ju d g es for the  Supreme
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Court are now  elected for a period  of five years by a  tw o-third 
majority of Congress from a  list of 25 candidates draw n up by  a 
commission. The Commission consists in equal parts of deans of 
the law schools, representatives of the bar association (Colegio de 
A bogados), an d  rep re sen ta tiv es  o f judges from  the  C ourt of 
Appeals, plus a representative for the rectors o f universities. The 
process fo r the election of judges fo r the  C ou rt of A ppeals is 
similar.

W h eth er or no t the changes lead to  a  s tronger and  m ore 
efficient ju d ic ia ry  rem ains to  be seen. The firs t election o f a 
Suprem e C ourt u nder the new  rules in  O ctober 1994 seem ed 
prom ising. A fter that, a num ber o f judges w ere tran sferred  to 
posts  in th e  in te rio r o f the c o u n try  in  an e ffo rt to  p u rge  the 
judiciary. I t  was not clear, however, w hether all procedural rights 
in w hat some called «cold destitutions* had been kept. All these 
steps will only have a chance o f success, though, if  all branches of 
governm en t s ta r t  to  tack le  th e  q u estio n  o f im p u n ity  o f bo th  
human rights violators and common criminals. The extent of this 
im punity is best illustrated by  the fact that, as of Ja n u a ry  1995, 
nobody has been brought to justice for any of the attacks against 
the judges and lawyers listed below.

C ecilia  A lvarez Paz, O sw aldo  E n riq u ez , F e rn an d o  R ene 
de Leon Solano: Lawyers, m em bers of the G uatem alan Ju ris ts  
Association (Adociacion GuatemaLteca de Juris tad, AG J). All th ree 
law yers re p o r te d ly  rec e iv e d  d e a th  th re a ts .  O n e  rec e iv e d  a 
package bomb.

F ernando  de Leon Solano, secre ta ry  o f the  A ssociation s 
executive board , reported  in early  J u ly  1993 th a t he had  been 
followed b y  tw o m en w earing m ilitary boots and  w ith  m ilitary 
style h a ircu ts . O n  21 and 23 J u ly  1993, tw o  em ployees o f a 
funeral home visited the A G J  offices, responding to anonymous 
ph  one calls requesting  services for de Leon Solano. O sw aldo 
E n riq u ez , d ire c to r  o f the A G J , also  rece ived  v a rious d ea th  
threats. Finally, on 10 Septem ber 1993, a  package bom b exploded 
in the  A G J  offices. The bom b had  been  in tended  fo r C ecilia 
A lvarez P az . F o rtu n a te ly , n o b o d y  w as in ju re d , b u t  se rious 
damage w as caused to furniture and  documents..
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M ario  C abrera  R am azzini: Lawyer working for the Public 
M in istry  (Minidterio Publico) in  the departm ent of Solola. O n  9 
S ep tem ber 1993, M ario  C a b re ra  R am azzini rece ived  several 
anonymous telephone calls and was reportedly told to  renounce 
his profession and leave Solola, or he would be killed. Local press 
rep o rts  suggested  the  th re a ts  m rght be connected  to  C ab rera  
Ram azzini’s investigations into the m urder of a  you th  in the San 
Antonio district of Solola.

E d g ar R am iro  E lias O galdez: Judge at the F irst Court of 
F irst Instance (Juzgado Primero de Primera Indtancia) rn the town of 
C him altenango, 50 kilom etres w est of G uatem ala City. O n  20 
August 1994, Judge  Elras Ogaldez was shot down execution style 
in fron t of the agronom y departm ent of the U niversity  of San 
Carlos in Guatemala City. The judge was inside his car w ith his 
secretary , Telma O rtiz  de Sagastum e, w hen th ree  arm ed men 
approached them  and shot them  both. Judge  Elias Ogaldez was 
killed instantly, his secretary was severely wounded.

A lth o u g h  all so u rc e s  a g ree  th a t  h is a s sa s s in a tio n  w as 
connected to cases he had been investigating, descriptions vary  to 
a  ce rta in  degree. A cco rd ing  to  in fo rm ation  p ro v id e d  b y  the  
H u m an  R igh ts  O ffice  o f th e  A rch b ish o p d o m  o f G u a tem ala  
(O/icina de Derechod Humanod del Arznb'upado), the judge had ordered 
the detention of an arm y officer in connection w ith  the 13 Ju ly  
1994 m urder of Blanca Flor M arroqum  Flores shortly before his 
assassination . The H u m an  R igh ts O ffice deduces from  th e ir  
investigations tha t this military officer, who has close connections 
to  the  H igh Com m and (Edtate Mayor) of the A rm ed Forces, is 
responsible for the murder.

A c c o rd in g  to  in fo rm a tio n  p ro v id e d  b y  A m n e s ty  
International, another order by  Judge  Elias Ogaldez that could 
also have a connection w ith the assassination is the detention of a 
m ilitary  com m issioner an d  of the  C V D C  ch ief of San  M artrn  
J ilo te p e q u e  because  of the  la t te r ’s a lleged p a rtic ip a tio n  in  a 
m urder of an indigenous leader, Pascual Serech. The m ilitary  
com m issioner h ad  been  a rre s ted , b u t w as re le ase d  a fte r  the  
a ssa ss in a tio n . A cco rd ing  to  one testim ony, th e  sons o f th a t  
com m issioner la te r  an n o u n ced  pub lic ly  th a t  th e y  w ou ld  kill
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anyone w ho tried  to take action against him, as they had  already 
done w ith the judge.

Relatives of Ju d g e  Elras O galdez reported that they  received 
th re a ts  th ro u g h o u t  N o v e m b e r  1994 a f te r  p r e s s in g  fo r  an  
investigation.

E d g a r  E p a m in o n d a s  G o n za lez  D u b o n : P resid en t o f the 
C o n s titu tio n a l C o u rt (Corte de CondtltuclonaLidad) . G o nza lez  
Dubon, 62, was assassinated on 1 April 1994 w hen he retu rned  
from  a w a lk  w ith  h is w ife a n d  his y o u n g  son. H e  h a d  been  
followed by  arm ed men in a  red  car.

Although the governm ent portrays the m urder as a common 
crime, hum an rights groups suggest th a t Gonzalez D ubon  had  
been targeted because of his participation in im portant decisions 
of the Court: In  M ay 1993, the  C ourt ruled tha t the attem pted  
autogolpe (se lf-co u p ) of P re s id e n t  J o rg e  S e rra n o  E lfas w as 
unconstitutional. T hat decision played an im portant p a rt  in the 
struggle for Serrano’s resignation, especially since the C ourt also 
called on the arm y to enforce th a t decision. In another ruling, just 
days before the m urder, the C ou rt decided th a t congressional 
d e p u tie s  w e re  n o t a u th o r iz e d  to  am en d  th e  law  g o v e rn in g  
elections and political parties in  order to prolong their tenure in 
office.

A nother case th a t was before  the C ourt a t the  tim e of the 
assassination concerned the extradition to the U nited States of a 
form er high-ranking arm y officer accused of cocaine trafficking. 
According to one source close to the case, Gonzalez D ubon  had 
prepared a  draft decision allowing the extradition days before his 
d e a th . A f te r  th e  m u rd e r , th e  e x tr a d i t io n  w a s  h e ld  to  be 
unconstitutional.

As o f Ja n u a ry  1995, authorship  of the crime had  not been 
estab lished . A ccord ing  to  a  re p o r t  by  H um an  R igh ts  W atch  
/A m e ric a s , th e  p o lic e  a n d  th e  in v e s t ig a t in g  ju d g e  d u r in g  
in te rv ie w s  sh o w ed  a  « n o tab le  la c k  o f in te re s t  in  s e r io u s ly  
investigating the m urder of the nations highest judicial authority.*
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P a t r i c i a  I s p a n e l  M e d im illa :  L aw yer. P a tr ic ia  Isp an e l 
MedimiUa is representing the victims of an alleged violent armed 
a ttack  b y  m em bers o f a civil pa tro l in a  case before  the Inter- 
A m e ric a n  C om m ission  o f  H u m a n  R ig h ts . In  th e  in c id e n t, 
m em bers of the CV DC (former PAC) of the tow n of Colotenango, 
H u eh u e ten an g o  departm en t, allegedly  a tta c k e d  th e  unarm ed  
participants of a  hum an rights demonstration on 3 August 1993. 
Both Ispanel Medimilla and the witnesses received death  threats, 
prom pting the Inter-American Court of H um an Rights to issue a 
Provisional M easure ordering the Government to  pro tect them.

R o b erto  Lem us G arza: Lawyer and  form er F irs t Instance 
Ju d g e  in Santa Cruz del Quiche. Judge  Lemus in 1991 ordered 
the arrest of the PAC leaders of Chunima, w ho are now  serving 
th ir ty -y e a r  p rison  term s. B ecause o f th re a ts  an d  harassm ent, 
Ju d g e  Lemus was obliged to  flee the country and  now  resides in 
the U nited  States.

F e r n a n d o  L o p e z , M a rc o  V in ic io  M e jia  D a v i la , O t to  
P e ra lta , J u a n  Jo se  R odil P eralta : O n 5 O ctober 1993, a death 
list was reportedly circulated in Guatemala City stating that «the 
w ar has started against a group of communists, w hich is w hy we 
have ordered a summary trial for treason ... the traitors m ust be 
executed.» The 22 people on the list were given 72 hours to leave 
the country  or risk being considered «militaiy targets.*

A m ong the people on the  list, w hich  included  journalists, 
trade unionists, development workers and hum an rights activists, 
w ere the following jurists: Fernando Lopez, a law  professor at the 
U niversity  of San Carlos, law yer M arco Vinicio M ejia Davila, 
then  director of the H um an Rights Office of the  Archbishop of 
Guatemala, O tto Peralta, executive co-ordinator o f the  Centre for 
P opular Action and Legal Defence (Centro Popular para Accion y  
Defenda Legal, C E PA D E L ) and  then  Suprem e C o u rt President 
Ju a n  Jo se  Rodil Peralta. The threat against Rodil Peralta  was not 
lim ited  to  his person  b u t p e rta in ed  to «all th e  w orkers  in the 
justice system who are involved with the guerrillas.* The list was 
signed in  the name of the «Roberto Lorenzana Anti-Comm unist 
M ovement* (Movirniento Anti-Comunutta Roberto Lorenzana).
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Luis M azariegos: President of the Association of Judges and 
M agistrates (Adociacion de Jueced y  Magidtradod) and  form erly an 
investigating judge in Guatem ala City. After speaking out publicly 
abou t the  c o rru p tio n  and  p o litica l c ronyism  in th e  Suprem e 
Court, the Suprem e Court reportedly  charged him w ith  making 
a rb itra iy  and unprofessional rulings in a num ber of criminal cases 
and  rem oved him  from  his p o s t on 22 D ecem ber 1993. Ju d g e  
M azariegos has received extensive support from the judiciary as 
well as from the Guatemalan B ar Association (Colegio deAbogadod y  
Notar'wd). N o information could be obtained on w hether the new 
Supreme C ourt has re-instated the judge.

Luis M ontefars Justice of the Peace (Juez de Paz) in the town 
of Chajul, E l Q uiche departm ent. Ju d g e  M ontefar reported ly  
received various threats and now  fears his life is in danger after he 
had ordered the exhumation of th ree bodies in San G aspar Chajul 
on 8 O ctober 1993. The corpses w ere identified as those of three 
m en who had been kidnapped b y  m embers of local C V D C  groups 
in D ecem ber 1989.

Y o lan d a  A u x ilia d o ra  P e re z  R uiz: F irs t  In stan ce  J u d g e  
(Jueza de Primera Indtancia) a t th e  Second Investiga ting  C ourt 
(Juzgado Segundo de Indtruccion) in  Chimaltenango. O n 11 February 
1994, an unidentified man took photographs of the staff and the 
buildings of the Chimaltenango court. A  w eek later, Judge  Perez 
received an anonymous phone call informing her tha t she would 
be kidnapped. These attem pts a t intim idation continued w ith  a 
bomb threat in  the court on 25 February. According to one report, 
the court w as under continuous surveillance by  unknow n men. 
D uring the m onths of M arch an d  April, Judge  Perez received at 
least two more anonymous calls, one threatening to  kill her and 
the other threatening to kill her mother.

The intimidation and threats against Ju d g e  Perez apparently 
stem from her w ork on the case of Jo se  M ercedes Similox Telon. 
In order to serve a  w rit of habeas corpus filed on his behalf on 3 
February 1994, the Judge w ent to M ilitary Zone 302 arm y base 
w here Similox Telon was being held. Initially, an officer of the 
military base instructed one of his subordinates to respond to  the
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w rit and  produce the detained. However, when Ju d g e  Perez w ent 
to the courtyard of the base, neither she nor a delegate from the 
office o f the H um an R ights O m budsm an w as able to  see the 
prisoner.

In  addition to the threats, Judge  Perez was also put under 
official pressure from the military. O n 7 February 1994, the local 
com m ander filed a form al com plaint w ith the Suprem e Court, 
dem anding the Ju d g e ’s removal. O n 21 February, Ju d g e  Perez 
was inform ed that she was to be transferred from Chimaltenango 
to the jurisdiction of Chiquim ula in eastern Guatem ala as a result 
o f th e  com pla in t. O n  8 S e p tem b e r 1994, J u d g e  P erez  w as 
su sp en d e d  w ith o u t pay. Two w eeks later, how ever, she w as 
reinstated in her position as judge.

G u s ta v o  V a sq u e z : L a w y e r  fo r th e  C o u n c il  o f E th n ic  
Com m unities (Condejo de Comtinidaded Etnicad) «Runujel Ju n a m ,» 
an organisation working for the rights of the indigenous people 
a n d  p e a s a n ts  in  G u a te m a la . G u s ta v o  V a sq u ez  re c e iv e d  a 
telephone call on 17 O ctober 1994 in which he was w arned that 
he w ould  be executed if  he kep t w orking for the Council. In  a 
public statement, the Council said that the death threats against 
G ustavo  V asquez w ere connected  w ith  an increase  in  acts of 
repression and intimidation against the entire peasant community.

M arfa  Eugenia V illasenor: M agistrate at the T hird  Chamber 
of the  Court of Appeals (Sata Tercera de la Corte de Apelacioned) in 
G uatem ala City. Judge Villasenor and her two colleagues H ecto r 
R a u l O re lla n a  and  M a rio  S a lv a d o r  J im e n e z , have all been  
involved in reviewing appeals in a  num ber of controversial cases 
of a lleged  hum an righ ts  v io lations. O ne of these  cases is the  
m urder of anthropologist M y rn a  M ack, a case w hich  has been 
h igh ly  publicised  inside an d  outside of G uatem ala. All judges 
received various death threats during the m onth o f J u ly  1994. O n
16 Ju ly , m ale voices w ere  h e a rd  outside the  hom es of Ju d g e  
V illasenor and  Judge  O rellana. Aimed at Villasenor, somebody 
reportedly  cried «We are going to kill her.» O n 17 July, Judge  
O re llana’s car was shot at w hen  he was leaving the  home of a 
relative together w ith his wife and two children. O n  19 and 20
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July , Ju d g e  Villasenor received several threatening phone calls 
both at her hom e and  in her office and  the tires of her car had 
been slashed. As a  result, on 26 J u ly  1994 the Inter-A m erican 
Commission of H um an R ights requested  th a t the G overnm ent 
take m easures to  p ro tect the lives and physical in tegrity  of the 
three m agistrates. The Government then  decided to assign them  
police protection.

O n 29 A ugust, Ju d g e  V illasenors bodyguard  rep o rted  he 
was abducted by  three men in  plain clothes as he headed  for a 
store near the  ju d g e’s home. T hey  b ea t him, in te rroga ted  him 
about the J u d g e ’s movements and  then advised him to  leave his 
job. They also vow ed to kill the people living in Judge  Villasenor’s 
house, w ho include the lawyer C arlo ta  G ordilla, the counsel for 
Helen M ack, sister of m urdered anthropologist M yrna M ack.

A fter th a t  incident, Ju d g e  V illasenor decided to  leave the 
country for Costa Rica, but retu rned  a m onth later.
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H aiti

H opes for the future of 
H aiti have been raised by the 
retu rn  from exile, in October 
1994, o f  P r e s id e n t  J e a n -  
B ertrand Aristide. U nder the 
m ilitary regim e w hich ruled 
H a i t i  u n t i l  O c to b e r , th e  
jud iciary  w as dom inated by 
the influence of the military; 
th is in fluence ren d ered  the  

1987 constitutional guarantees of judicial independence and fair 
public trial virtually meaningless.

Serious and extensive violations of hum an rights have been 
comm itted w ith impunity by  the military, allied to  the Duvalierist 
param ilitary group known as the Front for the Advancement and 
P ro g re ss  o f H a iti (F R A P H ). Together, th ese  e lem ents have 
practised torture, detention w ithout charge or trial, and  searches 
w i th o u t  w a r ra n ts .  T he ju d ic ia ry  w as la rg e ly  in c a p a b le  o f 
preventing or punishing such actions. Those judges w ho opposed 
the  m ilita ry  did so a t g rea t pe rsona l risk . D om inance  of the  
judicial system by the military was caused in part by  the lack of an 
independent police force in m ost areas.

The judicial system operates a t a level of confusion which 
fac ilita te s  abuses o f hum an  rig h ts . P ro ceed in g s in  cou rt are  
rep o rte d ly  often inform al an d  d isorgan ised . T he ju d ic ia ry  in 
general is w eakened by  the often poor education o f judges, by  
inadequate resources and a  lack of essential materials, and by the 
pervasive corruption which dependence on the m ilitary and low 
judicial salaries has inevitably engendered. In  some departments, 
juries cannot be convened because of lack of funds to  pay their 
expenses.

Atlantic Ocean

Port-au-Prince”
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T he U n ite d  N a tio n s /O rg a n is a tio n  o f A m e ric an  S ta te s  
International Civilian Mission, which m onitored the hum an rights 
situation in  H aiti until it was expelled by  the military Government 
in Ju ly  1994, reported w idespread bribery, corruption, extortion, 
intim idation and interference involving judges and  the military. 
The outcom e o f m any cases w as a p p a re n tly  d ic ta te d  b y  th e  
military. Bribes given to judges in relation to particular cases were 
repo rted ly  sometim es shared  w ith  m ilitary  officers. In  several 
departm ents it was reported th a t judges did not, as is required by 
law, visit prisons and detention centres at regular intervals, either 
from  fea r o f th e  m ilitary, o r  com p lic ity  w ith  it. T his leaves 
detainees extremely vulnerable to to rtu re  and ill-treatment.

A shortage of judicial officers also causes problem s w ithin the 
system. In  H inch, for example, the capital of the departement du 
centre, there  has been no investigating judge since 1991; instead 
the Chief Justice  also acts as an  investigating judge. This means 
th a t the same judge habitually  acts as investigator and then  as 
judge in th e  same case, a s itu a tio n  w h ich  is co n tra ry  b o th  to  
Haitian law  and to international fair trial standards.

G uy M alary : Lawyer and  M inister for Justice  in the M alval 
government. O n 14 October 1993, the day before the scheduled 
resignation of General Cedras, M alary, his driver and one of his 
b o d y g u a rd s  w e re  sh o t a n d  k ille d  a n d  a n o th e r  b o d y g u a rd  
wounded as they  left M alary’s private law  office on Avenue Je a n  
Paul II in Port-au-Prince. As they  drove from the office, a  barrage 
of gunfire was heard; the driver then lost control of the car, which 
crashed into a wall. The victim s w ere apparen tly  shot a t close 
range  a fte r  the  crash . A rm ed  police an d  civilians rep o rted ly  
c h a se d  a w a y  w itn e sse s  im m e d ia te ly  a f te r  th e  sh o o tin g . 
P h o to g ra p h e r s  a t  th e  s c e n e  w e re  a lso  th r e a te n e d .  T he 
International Civilian M ission w as prevented  from  approaching 
the scene o f the crime for over an  hour.

M alary  had  been appo in ted  M in iste r of Ju s tic e  by  Je a n -  
B e r tra n d  A ristide  in J u ly  o f  1993. As M in is te r  fo r J u s tic e , 
M a la ry  h a d  w o rk e d  closely  w ith  th e  In te rn a tio n a l C iv ilian  
Mission. H e had also been responsible for the planned creation of
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a  new  police force under the control of the M inistry  of Justice. 
H e h a d  been  a tte m p tin g  to  n eg o tia te  the  re s ig n a tio n  o f the  
Supreme C ourt President Emile Jonaissant, an ally of the arm y 
later installed as President. P rior to  his appointm ent as M inister 
for Justice, M alary  had  represented  several victim s of m ilitary 
violence. H e had also acted as a  consultant to the International 
Civilian M ission and had helped in the training of observers.

L araque E xan tus: Substitute public prosecutor in Port-au- 
Prince. Exantus disappeared from his home in the Delmas area of 
Port-au-Prince during the night of 12 February. H is house was 
ransacked, documents searched and some valuable objects w ere 
ta k e n . T h o se  re sp o n s ib le  fo r th e  a b d u c tio n  h av e  n o t b e e n  
identified.

R o b e r t A n to n y  I ta l is :  M ag is tra te  in  C han ta l. Italis w as 
among those arrested in a  wave of detentions in the south-western 
p a rt of the country in February  1994. The governm ent cited their 
possible complicity w ith a  group of armed rebels; however, there 
appears to be no evidence that any such group exists. Italis was 
detained at Gabion prison in Les Cayes, held for over a week, and 
released w ithout charge on 21 February.

B e l iz a ire  F ils -A im e : M a g is tra te  in  Le B orgne, N o r th  
Departm ent, and F N C D  mayor of Le Borgne. O n  10 April 1994, 
Fils-Aime, together w ith his wife, parents and other friends and 
m em bers of his family, w as arrested  at his hom e by  the arm ed 
forces. Fils-Aime w as taken  to the m ilitary barracks at Limbe, 
w here he was reportedly badly beaten. The nine others arrested 
w ith him w ere taken to Au Borge military barracks. All ten were 
subsequently released.

C harles J e a n  B aptiste: A ttorney General. O n  6 September 
1994, Je a n  Baptiste was assassinated as he entered the Palau de 
Justice, located in front of the Dessalines m ilitary barracks. The 
same day, the Bar Association of Port-au-Prince issued a  public 
statem ent calling for a  lawyers' strike until concrete actions were 
taken by  the authorities to investigate the crime. The C IJL , in a 
le tte r  to  the  H aitian  au thorities, expressed  its concern  a t the
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assassination and urged the authorities to bring the perpetrators 
of the crime to  justice.

R obert Cassagnol: Assistant Justice  of the Peace in Thiotte, 
s o u th -e a s te rn  H a iti .  O n  27 O c to b e r  1993, C a ssa g n o l w as 
reportedly attacked  by  a group of soldiers and arm ed civilians, 
who forced him to  abandon his post, apparently because he was a 
supporter of Je a n  B ertrand Aristide.

G e ra rd  D a lv iu s : L aw y er an d  S e c re ta ry  o f S ta te  a t the  
M inistry  o f Justice. I t  is reported  that, on 17 Ju ly  1993, Dalvius 
w as a ttacked  and  th rea ten ed  b y  a  g roup of arm ed  m en as he 
en tered  his hom e. D alvius rep o rted ly  sta ted  he believed  state  
agents to be responsible for the attack.

K esner O deus: Judge  of the  civil court of St. Louis du Sud 
in Southern Haiti. It is reported that, on A Ju ly  1993, O deus was 
attacked b y  six arm ed men. B oth  he and his wife w ere beaten; 
th e ir  house w as destroyed. A fter the attack, a  new  judge w as 
appo in ted  to  O d e u s ’ post, th o u g h  O deus received  no  form al 
notification of his dismissal.

G aston  Tanis: Justice of the  Peace in Thiotte, south-eastern 
Haiti. I t  is reported  that, in O ctober 1993, Tanis was threatened 
b y  so ld iers an d  a rm ed  civ ilians w ho accused  him  o f b e ing  a 
suppo rte r o f J e a n  B ertrand  A ristide. O n  22 O ctober, he was 
repo rted ly  shot a t and  his house  dam aged after he refu sed  to  
resign his post.

A n o n y m o u s  J u d g e s  in  D e p a r te m e n t  d u  N o r d ,  C a p  
H aitien . The judges, working in  an isolated village, issued three 
mandatd de comparution (subpoenas), in an a ttem pt to  a rre s t an 
attache involved in a case of alleged harassment. The attache did 
not respond to any of the w arrants. W hen the judges one day saw 
the attache in front of the courthouse, they  immediately issued an 
arrest w arrant, charging him w ith  contem pt of court. However, 
w hen they asked a  member of the  m ilitary to arrest the attache he 
refused. The judges then w rote to  the prosecutor in Cap-Haitien, 
as well as senior military officers, complaining tha t their authority
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had  been underm ined by an  agent of the military. The following 
day their houses were stoned.

Anonym ous Judge de Paix  in D epartem ent du Centre.
The judge presided in a  case concerning an 18 y ea r old boy who 
had  been beaten by two soldiers. He granted provisional release 
to  th e  boy. O n  the  evening  of the  b o y ’s re lease , the  soldiers 
involved in the case w ent to  the judge’s house and  threatened both 
the judge and his family. They also issued threats to  the victim’s 
mother, saying they w ould shoot a t her house if  the judge did not 
ensure that the victim was tu rned  over to them  immediately. The 
judge was forced to go to the victim’s home and  deliver him into 
the  hands of the soldiers. The victim  and  the  judge w ere then 
escorted to the barracks, w here the judge was arrested.
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H onduras

C aribbean  S ea

H o n d u ra s  is a  d e m o c ra tic  
republic with a  presidential system 
of government. O n 28 Novem ber
1993, n o te d  h u m a n  r ig h ts  
defender Carlos R oberto Reina, of 
th e  c e n tr e - r ig h t  L ib e ra l  P a r ty  
(Partido Liberal de Honduras, PLH ), 
was elected President. D uring the 
cam p a ig n , th e  q u e s tio n  o f  th e  
large num ber of H o n d u ran s and 
fo re ig n e rs  w h o  h a d  b e e n  
disappeared in the 1980s was one 

o f th e  m ain  topics. O ne o f C arlos R oberto  R e in a ’s cam paign 
p ro m ises  w as th e  c re a tio n  o f a  «a m oral rev o lu tio n *  to  r id  
governm ent of corruption.

Pacific Ocean

h

To fulfil th is prom ise, the new  President has to  overcome 
m ajor obstacles. H onduras is a  highly militarised society in which 
the arm ed forces play an im portant role. Judges’ salaries are low 
and this is conducive to  corruption. M embers of the m ilitary and 
th e  w e a lth y  c lass en jo y  a lm o st com ple te  im p u n ity . P r iso n  
conditions, especially for the poor, are reportedly appalling. Even 
though  the  C onstitu tion calls for p rom pt appearance  before a 
judge, H um an Rights W atch /  Americas reported th a t only 12 % 
of the prison population had actually been sentenced. They also 
reported  tha t in one case, a  m an had spent seventeen years in jail 
b e c au se  h is re lease  o rd e r  (carta de libertad) h a d  n ev e r been

U nder the new President, some progress tow ards improving 
the  adm in istra tion  o f ju stice  has been m ade. A n independen t 
Public M inistry  under the guidance of a civilian attorney general 
was created by a  D ecem ber 1993 law and set up in Ju n e  1994. 
W ithin this new office, responsibilities are d istributed between a
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co rp s  o f sp e c ia l p ro se c u to rs  in  th e  a re a s  o f h u m an  r ig h ts , 
consumers’ rights, women's rights, children’s rights, ethnic affairs, 
the environment, and anti-corruption affairs. However, due to  the 
economic problem s facing H onduras it is badly understaffed and 
already faces a  large backlog o f cases. Budgetary restraints also 
slowed dow n the Governm ent’s plan to replace unqualified local 
Judges of the Peace (Jueced de Paz) w ith  qualified Ju£ce<i de Letrad.

A n o th e r step  in  the  r ig h t d ire c tio n  w as the  dec ision  by  
Congress to  abolish the ill-famed m ilitary-controlled Departamento 
Nacionai de Invedtigacioned (D N I) in  M ay  1994. Again, a  lack of 
resources delayed the establishment of the planned successor, the 
new  civilian D epartm ent of Crim inal Investigation (D IC ). This 
has left the country w ith almost no investigative police. However, 
reports received in Decem ber 1994 indicated that the D IC  is due 
to start w ork  in late Ja n u ary  1995.

D e sp ite  th e  lac k  o f an  in v es tig a tiv e  u n it, th e  A tto rn e y  
G e n e ra l h as  b e e n  p re ss in g  fo r  in v e s tig a tio n s  in to  cases  o f 
disappearances. H e could base his w ork on a  report titled «The 
Facts Speak for Themselves » («Lod Hechod Hablan por S l Mid mod» ), 
a landm ark study published in D ecem ber 1993 and p repared  by 
the N ational Commissioner for the Protection of H um an Rights. 
I t  d e sc rib es  184 cases o f a lle g ed  fo rc e d  d isa p p e a ra n c e s  o f 
H ondurans and foreigners during the 1980s.

A t th e  e n d  o f  1994, a d d it io n a l  re fo rm  p ro je c ts  w e re  
introduced to  Congress or were being prepared. Among them  is a 
draft constitutional am endm ent tha t w ould reduce the num ber of 
p a rliam en ta rian s  from  128 to  80. A  d ra f t fo r a  new  C ode o f 
Criminal Procedure (Codigo de Procedamiento Penal) was due to be 
p resen ted  a t th e  end o f J a n u a ry  1995. The new  code aims to  
introduce oral trials in the H onduran  criminal judicial system.

L e o  V a l la d a r e s  L a n z a :  L a w y e r  a n d  th e  N a t io n a l  
Commissioner for the Protection of H um an Rights (Comufionado 
Nacionai para la Proteccion de lod Derechod Humanod). O n  1 M arch
1994, V a llad a re s  L an za  re c e iv e d  an  anonym ous p h o n e  call 
threatening to killl him. Similar th reats had been made at the end
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of D ecem ber 1993, a round  the  publication  o f the rep o rt «The 
F acts Speak  for Themselves* (see above). Am ong the  persons 
namely responsible for hum an rights violations figure tw o former 
Presidents and the present head of the arm ed forces, General Luis 
Alonzo D iscua. At the end of Ja n u a ry  1994, V alladares Lanza 
drew  a tten tion  to the fact th a t police authorities had  «warned» 
him of the existence of plans for an attem pt on his life.
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India

In d ia , th o u g h  a  F e d e ra l  
S ta te , h as  a u n if ie d  ju d ic ia l  
system. The Ind ian  jud iciary  is 
strong and highly respected. A t 
the apex of the judicial structure 
is th e  S u p re m e  C o u r t , w ith  
e x te n s iv e  ju r i s d ic t io n ,  b o th  
original and appellate. The court 
has appellate ju risd iction  where 
the High C ourt certifies tha t an 
interpretation of the Constitution 
is involved (A rtic le  132 of the  
C onstitu tion ), w h e re  th e  H igh  
C o u r t  c e r t if ie s  t h a t  th e  case  
involves an  im p o rtan t question 
of law which should be decided 

by the Suprem e Court (Articles 133-134), or w here the Supreme 
C ourt itself grants special leave to appeal (Article 136). U nder 
Article 32 of the Constitution, the court has original jurisdiction 
w here the case is one involving fundam ental rights. By Article 
131, the cou rt is accorded  an im portan t role in  the  life of the 
federa l state: it is given orig inal ju risd ic tion  in  cases of legal 
disputes betw een a state and the central government, or between 
two states. The court m ay also give an advisory opinion on issues 
subm itted  b y  the P residen t (A rticle 143) an d  m ay  undertake  
judicial review  of legislation.

The Suprem e C o u rt’s extrem ely  heavy caseload  provides 
evidence o f an  encourag ing  pub lic  confidence in  th e  jud icia l 
system. Nevertheless, this, together w ith the w ide extent of its 
ju risd ic tio n , creates p rob lem s fo r the  court. O n  a  day  w hen  
applications are being heard  for leave to appeal, for example, each 
of eight of the nine separate benches of the court (comprised of 
two or three Justices) m ust hear in the aggregate 300-400 of such
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applications. Burdensome caseloads are a  problem  reflected at all 
levels of the Indian judicial structure.

Beneath the Supreme C ourt there are the state H igh Courts, 
which are the highest judicial authority  in each state. There are 
also su b o rd in a te  cou rts , in c lu d in g  the  D is tr ic t  C o u rts . The 
conditions of service of mem bers belonging to the lower judiciary 
vary  from state to state. In general, however, the conditions are 
inadequate.

The C onstitu tion  provides th a t judicial appoin tm ents and 
transfers are the responsibility of the President, who, however, 
m ust consult the Chief Justice  of the Supreme Court in m aking 
the appointment. A  1982 decision in the case of Gupta v Union of 
India (know n as the F irst J u d g e ’s Case) w as seen as seriously 
imperilling the credibility of the  judicial appointm ent process, as it 
held that the President, though obliged to consult w ith  the Chief 
Justice in the course of the appointm ents process, was under no 
obligation  to  follow  his advice. H ow ever, in  a 1993 decision  
(Second Ju d g e ’s Case) a nine judge bench of the Suprem e Court 
o v e rru led  im p o rta n t e lem en ts o f th e  ea rlie r  ju d g e m e n t an d  
affirm ed the centrality  of the  C hief Ju stice  to  the appointm ent 
process. The court held that the  opinion of the Chief Justice  in 
relation to  judicial appointm ents was entitled to «primacy» and 
that the opinion of the executive did not have suprem acy over that 
o f the Chief Justice. Furtherm ore, the court held that, w here the 
appointm ent was to the Suprem e Court bench, the Chief Justice  
m ust consult w ith  tw o senior colleagues. The Constitution does 
not prescribe criteria  for the appointm ent of the C hief Justice; 
however in the Second Judge 's  Case, the m ajority held th a t the 
senior m ost judge of the Suprem e Court should be appointed to 
the post. This judgem ent is now  constitutionally binding on the 
government.

A ppoin tm ents to  the s ta te  H igh  C ourts are  m ade b y  the  
President, in consultation w ith  the Chief Justice  of the Supreme 
Court, the H igh Court, and the governor of the state. By Article 
224 (1), additional judges are appointed for a maximum period of 
two years. In  the past this Article has been misused, and the lack
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of tenure  of these judges exploited. In terp re ting  this Article in 
1981, however, the Suprem e C ourt held th a t additional judges 
w ere  on ly  to  be a p p o in te d  w h e re  th e re  w ere  no p e rm an en t 
vacancies in the H igh C ourt and  w hen additional judges were 
required to deal with backlogs of cases. The num ber of judges on 
each  H igh  C ourt is, b y  A rtic le  216, to  be de te rm ined  by the 
P residen t, in  consultation w ith  the H igh C ourt and  the  Chief 
Justice.

Judges of the D istrict Courts of a state are appointed, under 
Article 233 (1), by the governor of the state in consultation w ith 
th e  H ig h  C o u rt. T he c o n s u lta tio n  w ith  th e  H ig h  C o u rt is 
m andatory and must be meaningful and purposive.

T errorist and D isru p tive A ctiv ities  
(P reven tion ) A ct 1987 (T A D A )

T he m ost se rious th re a t  to  the  R ule  o f L aw  in  In d ia  is 
represented by  TADA. U nder this Act, extraordinary powers are 
granted to the security forces to detain, search, arrest, interrogate 
and try  those suspected of terrorist activities. Prolonged pre-trial 
detention is permitted: police may hold a  suspect for up to sixty 
days and detention w ithout charge or trial m ay be for as long as 
six m onths in  certa in  cases. U n d e r TADA, p riso n ers  m ay be 
rem anded in custody by  an executive, rather than  a judicial, order. 
The risk  of torture and ill-treatm ent is increased by  the fact that 
detainees rem anded in judicial custody m ay be taken  back into 
police custody for further interrogation. Trials are heard  in camera 
b e fo re  specia l c o u rts . T he a c t casts th e  b u rd e n  o f p ro v in g  
innocence of a  terrorist act on detainees w here they  are from a 
« te rro ris t affected  area» (so dec la red  b y  th e  ce n tra l or state  
governm ent). Although TADA was originally in tended to apply 
only in states where arm ed insurrections w ere in  progress, it is 
now  in force in 22 of Ind ia ’s 25 states, and  its application was 
extended in M ay 1993 for another two years. There are reports 
tha t the Act is being used to  detain those suspected of ordinary
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criminal offences unrelated to terrorist acts and, in some states, to 
arrest peaceful political opponents of the governm ent. Security 
forces also have w ide pow ers o f d e ten tio n  u n d e r  the  A rm ed 
Forces (S pecia l Pow ers) A ct and  th e  N a tio n a l S e cu rity  Act 
(NSA).

No legal reforms have been implemented w ith respect to the 
Arm ed Forces (Special Pow ers) Act or the N SA  betw een Ju n e
1993 and Decem ber 1994; however, TADA has been scrutinised 
by  the  c o u n try ’s h ighest cou rt. The S uprem e C o u rt o f Ind ia  
d e liv e re d  a ju d g e m e n t on  11 M a rc h  1994 u p h o ld in g  th e  
constitutional validity of TADA. The court suggested, however, 
tha t screening or review comm ittees consisting of officials from 
governm ent departm ents shou ld  be set up  to  rev iew  all cases 
u n d e r T A D A  an d  all police ac tion  tak en  u n d e r  the  act. The 
Federal Governm ent has subsequently issued instructions for the 
setting up of such committees, and they have been established in a 
num ber of states. In the states of M aharashtra, A ndhra Pradesh 
a n d  th e  U n io n  T e r r i to ry  o f  D e lh i, su c h  c o m m itte e s  hav e  
reportedly requested the w ithdraw al of m any cases brought under
TADA.

The Rule of Law  is u nder particular th rea t in Jam m u and 
Kashm ir. T here, the  conflict be tw een  governm en t forces and 
g ro u p s  su ch  as th e  J a m m u  a n d  K ash m ir L ib e ra tio n  F ro n t 
(JK L F ), has resu lted  in disappearances, extra-judicial killings 
and practices of torture. The Jam m u and Kashm ir Public Safety 
Act 1978 allows for extensive pow ers of detention w ithout trial: 
persons m ay be detained «with a  view to preventing [them] from 
acting in any m anner prejudicial ... to the security of the state and 
the m aintenance of public order.* D etention w ithout trial under 
the act m ay be for up to two years in certain cases. Against this 
background  of conflict and executive power, the jud iciary  has 
been  re n d e re d  la rg e ly  ineffec tive . The co u rts  are  su b jec t to  
pressure from  both  the Governm ent and from m ilitant secessionist 
groups. As a  resu lt, access to  the  courts  is d ifficu lt fo r those 
d e ta in e d  u n d e r  th e  e m e rg e n c y  le g is la tio n , a  fa c to r  w h ich  
contributes to the prevalence o f to rture in the prisons. There are 
often long delays in the hearing  of cases. Bail applications are
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o ften  n o t h ea rd . T he ro le  o f th e  K ashm iri c o u rts  is fu r th e r  
underm ined  by the au thorities’ practice of transferring  cases to 
o ther Indian states.

A  N ational H um an R ights Commission w as established in
1993, to  investigate cases of hum an rights abuse. The Commission 
can inquire into violations of hum an rights or the abetm ent of 
such violations; or negligence in the protection of, or violation of, 
hum an  rights by a  public servant. H um an R ights advocates in 
In d ia  have  been  in itia lly  c ritic a l o f the  C om m ission , as the  
g o v e rn m e n t p laced  severe  lim ita tio n s  on th e  C o m m issio n ’s 
pow ers, m andate, and  m ethodology. The Com m ission can only 
m ake recom m endations to  the  governm ent reg a rd in g  hum an  
rights violations. A fu rther lim itation is that, under its term s of 
reference, the Commission m ay only examine cases which are not 
more than  one year old. The most serious constraint, however, is 
th a t w here the Commission finds th a t there has been  abuse of 
hum an rights by arm y personnel, the case cannot be immediately 
p u b lish e d  and  rep o rted  to  parliam en t, as h ap p en s u n d er the  
norm al procedure, b u t m ust only be «reported» to  the cen tral 
governm ent. As the Commission publicly and frequently  draw s 
attention to  human rights abuses and calls for explanations from 
the authorities, there is a growing public respect for the w ork of 
the Com m ission..

The G overnm ent s R esponse

O n  13 M arch 1995, the G overnm ent of Ind ia  provided an 
extensive response and asked that the full text of its comments be 
in co rp o ra te d  in the  rep o rt. F o r reasons o f space, th is  is no t 
possible.

The governm ent debated tha t the conditions o f services of 
m em bers of the lower judiciary are generally inadequate. It stated, 
however, th a t the rules governing the appointm ent and service 
conditions of these courts are made by the states concerned and 
th a t there  «may be variations in the conditions of service from
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state to  state». The governm ent also d isagreed  w ith  the  C IJ L  
sta tem ent th a t  the  appo in tm en t of add itional judges has been  
m isused  in  th e  p a s t  and  th e  lac k  o f te n u re  o f th ese  ju d g es  
exploited.

T he g o v e rn m e n t m ade a  long  s ta te m e n t e x p la in in g  its  
position on TADA. It stated th a t «due safeguards have been built 
in  th e  le g is la t io n  to  e n s u re  fa ir  t r i a l  c o m m e n su ra te  w ith  
international hum an rights instrum ents.* It said tha t the rem and 
or detention of individuals is n o t carried out on the basis of police 
action, b u t by  a court of com petent jurisdiction. U nder national 
law, the executive m agistrate examines rem and cases only «if a 
judicial m agistrate is not available.*

The governm ent also s ta ted  th a t holding in cam era tria ls 
under TADA is no t an absolute requirem ent. It added tha t «the 
Supreme C ourt delivered its judgem ents on TADA on 11.3.94. It 
d irected  th a t the TADA cases should  be review ed by Review  
Committees constitu ted  by states. In  pursuance of this, Review 
C o m m ittees  hav e  b een  c o n s ti tu te d  b y  a ll th e  s ta te s  w h ic h  
regularly hold review m eetings.»

As fo r th e  J a m m u  and  K ashm ir P u b lic  S afe ty  A ct, the  
governm ent says the maximum period of detention is two years, 
and th a t safeguards are provided. It goes on to  say te r ro r is ts  
have killed six judicial officers in Jam m u & Kashmir and nine in 
Punjab w ith the view of intimidating the whole judicial system.* 
As for the  C I J L  statem ent th a t  bail applications are often not 
heard, the  governm ent said th a t  1,591 persons a rres ted  under 
TADA have been released by  courts on bail betw een 1990 and
1994. The response m entioned the various steps to  be taken  to 
give the N ational H um an Rights Commission authority  over the 
army.

S ukhw inder S ingh B hattis Lawyer in Chandigarh, Punjab. 
O n 12 M ay 1994, while travelling on a  bus from Sangrur to his 
home village o f B adbar follow ing a  court appearance, he was 
abducted by arm ed men in p lain  clothes. The arm ed m en took 
Bhatti away in a van w ithout num ber plates, which was allowed
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to travel past two police posts w ithout being stopped. H e has not 
been seen since the date of his abduction. A  habead corpud petition 
was filed a t the Chandrigar H igh Court on 23 May; there is no 
fu rth e r inform ation on the resu lt of this petition. A lthough the 
police have registered this as a  case of kidnapping, responsible 
advocates in Chandigarh believe the kidnapping registered by the 
police is false and that B hatti has been killed. Bhatti had  defended 
sev era l S ikh  m en re p o r te d ly  im p riso n e d  in  S a n g ru r  ja il on 
political grounds. O n 17 J u n e  the Punjab and H aaryana H igh 
C ourt d irec ted  the C en tra l B ureau  of Investigations (CBI) to 
inquire into the «disappearance* of Bhatti. The CBI was ordered 
to present its report w ithin three months.

In  its response to  the C IJL , the governm ent said that «the 
CBI investigation is still going. Since the m atter is sub-judice in 
Punjab and the H aryana H igh Court, it will be im proper to say 
anything more on this case.»

K u lw a n t S ingh  S a in i: L aw yer p rac tis in g  in  the  D istric t 
C ourt of Ropar, Punjab. Saini, his wife and young son were found 
dead after they had disappeared on 25 Ja n u ary  1993 (see Attackd 
on Judtice 1992-1993). There w ere suspicions of police involvement 
in the killings. O n 2 D ecem ber 1993, the Supreme C ourt of India 
ordered the Central Bureau o f Investigation to conduct an inquiry 
in to  th e  d isappearances. T he re su lt o f the  in q u iry  is no t y e t 
known.

In  its response to  the C IJL , the governm ent said that «the 
CBI investigation is still going. Since the m atter is sub-judice in 
the Suprem e Court of India, it will be im proper to say anything 
more on this case.»

Ja sp a l  Singh: Lawyer and  hum an rights activist associated 
w ith Justice  Bains (see Attacks on Judtice 1991-1992). Jaspa l Singh 
was detained by the police outside his Chandighar home on 16 
A ugust 1993. He was subsequently released. Jaspa l Singh s house 
was raided several times by the police.
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In its response to the C l J L , the governm ent denied th a t Mr. 
Singh had been detained by the police or that his house had been 
raided several times.
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Indonesia and E ast Tim or

T h e  p ro b le m  o f e x te n s iv e  h u m an  r ig h ts  v io la tio n s  in  
Indonesia continues to be compounded by the subjugation of the 
ju d ic ia ry  to  m ilita ry  a n d  g o v e rn m e n ta l p o w e r  a n d  b y  th e  
inefficacy of the law in bringing the perpetrators of hum an rights 
violations to justice. There are many reports of detentions w ithout 
tr ia l, e x tra -ju d ic ia l ex ecu tio n s , to r tu re  an d  ill- tre a tm e n t o f 
de ta in ees . In  the  w eeks lead ing  up  to  th e  A P E C  sum m it in  
J a k a r ta  in November, the police in the capital initiated a crack­
dow n aga in st crim e w h ich  rep o rted ly  involved  th e  d e ten tion  
w ith o u t  t r ia l  o f  m any  su sp e c te d  c rim in a ls . E lse w h e re , th e  
suppression of independence movements in East Timor and Aceh 
has resulted in systematic hum an rights abuses w hich the judicial 
system has failed to remedy.

T he  In d o n e s ia n  C o n s titu tio n  is in fo rm e d  b y  th e  s ta te  
ideology of Panscalia, w hich includes principles o f Indonesian  
unity, belief in a  Supreme God, humanity, dem ocracy and social 
justice. U nder the Constitution, supreme state pow er is vested in 
the People's Consultative Assembly, which elects the  President. 
The Assembly is composed of elected members o f the House of 
R epresentatives, as w ell as nom inees of the  P residen t and  the 
government, and delegates from the regional assemblies. Though
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the office of the President is constitutionally subordinate to the 
Assembly, effective executive pow er rests largely in the hands of 
th e  P re s id e n t. T he  C o n s titu tio n  does n o t a ck n o w led g e  th e  
separation of the legislative, executive and judicial powers; instead 
it applies the theory  of the division of the three pow ers w hich 
involves co-operation betw een them. In practice it is the executive 
w hich is dominant. Thus the provision in the Constitution tha t the 
ju d ic ia ry  is « free  from  th e  in flu e n c e  o f th e  G o v e rn m e n t’s 
a u th o r ity *  does n o t c re a te  a  s u b s ta n tia l  d eg ree  o f ju d ic ia l 
independence.

M ili ta ry  in flu en ce  is s tro n g  in  a ll a reas  o f  In d o n e s ia n  
administration. The arm y is n o t only a  security agent b u t also has 
a  political role. M ilitary influence is apparent, for example, in the 
Supreme Court, where, according to the I C J  report Indonesia and 
the Rule of Law, a  significant proportion  of judges are form er arm y 
officers.

The C ourts and Ju d iciary

There are four court systems in Indonesia: first the general 
courts, which include D istrict Courts and High Courts, w ith the 
Supreme C ourt having appellate jurisdiction on all issues of law 
referred from the D istrict and  H igh Courts. There are systems of 
religious courts, of adm inistrative courts and of m ilitary courts. 
The military courts have a jurisdiction normally confined to  cases 
against arm y personnel.

The Chief Justice  of the Suprem e Court is appointed by the 
President for a  five year term  of office. O ther judges and justices 
are appointed by the P resident on the advice of the M inister of 
Justice. The M inister of Ju stice  is responsible for the prom otion 
an d  tra n s fe r  o f judges an d  fo r  th e  a llocation  o f fu n d s to  all 
sections of the judiciary. A ccording to law N° 14 of 1970 and law 
N° 2 of 1986, judges are supervised jointly  by  the M inister for 
Ju s tic e  an d  the  S uprem e C o u rt. In  p rac tice , th e  ro le o f the
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M inister of Justice in supervising the courts tends to endanger 
judicial independence.

Presidential Decree N ° 82 of 1971 requires all civil servants 
an d  sta te  em ployees, includ ing  judges, to  be m em bers of the 
Indonesia  Civil Service C orps (K O R P R I), an  association for 
governm ent employees under the chairm anship o f the M inister 
fo r H om e A ffairs. K O R P R I is a ffilia ted  to  th e  ru lin g  p a rty  
Golkar; all members of K O R P R I are autom atically members of 
Golkar also. The association requires its members to  comply w ith 
its rules and policy guidelines, which are enforceable by  sanctions. 
S uch  req u irem en ts  u n d erm in e  the  po litica l n e u tra lity  of the  
judicial power.

A recen t con troversy  over d ism issal from  jud ic ia l office 
concerns the dismissal of Ju d g e  Sarwono from the post of deputy 
to the chief of the Surabaya D istrict Court in early 1994. Judge 
Sarwono s expected prom otion to the post of chief of the M adan 
d istric t court was also postponed  indefinitely. The governm ent 
took this action against Judge  Sarwono in response to allegations 
th a t he had received bribes in connection w ith a  case in which he 
acquitted  three businessm en of tax  evasion charges. The Chief 
J u s t ic e ,  P u rw o to  G a n d a su m b a ta , sa id  in  A p ril th a t  J u d g e  
S arw ono  w ould  be in vestiga ted  and  given an  o p p o rtu n ity  to 
defend himself against the allegations. H ow ever it appears that 
Sarwono was dismissed from  his post w ithout the institution of 
p roper disciplinary procedures.

C rim inal Procedure

Legal safeguards w hich pro tect the rights of detainees and 
ensure fair trials are contained in the Criminal Procedures Code 
(K U H A P ) b u t  in  p r a c t ic e  th e se  a re  o f te n  in e ffe c tiv e  o r 
disregarded entirely. K U H A P makes provision for a  right to legal 
representation. However this right is sometimes largely illusory. 
D efendants are sometimes inform ed of their right to  counsel only
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a t a ve ry  la te  stage. D efence law yers in  c rim ina l cases also 
experience p roblem s ob tain ing  in form ation  necessary  for the 
defence, a re  frequen tly  left w ith  inadequate  tim e to  p repare  a 
d e fen ce  a n d  m ay  be  re fu s e d  p e rm iss io n  to  ca ll im p o r ta n t  
witnesses (see account of the trial of N uku Soliman, below ).

Issues of the fairness of trials and access to defence lawyers 
w ere  ra ise d  d u rin g  the  tr ia l  o f  the  E a s t T im or reb e l leader, 
X anana Gusmao, who continues to be held in detention. H e was 
sentenced to life imprisonment after an unfair trial in early 1993 
(see the I C J  Report on the Trial of Xanana Gusmao) . The trial was 
attended by  an IC J  observer. X anana Gusmao was not perm itted 
to be represented by a lawyer of his choice. The law yers given 
pow er of attorney by  his relatives were not perm itted to visit him. 
O n  30 S e p te m b e r  1994, th e  W o rk in g  G ro u p  on  A rb itr a ry  
D etention adopted an interim decision requesting the governm ent 
of Indonesia to perm it a  visit by  the W orking G roup to enable it 
to ascertain the facts in the case.

The trials of labour activists, arrested in the wake of a wave 
of strikes and labour unrest in 1994, also provide evidence of the 
potential for abuse of the Indonesian judicial system. The charges 
against m any of the defendants have been brought under Articles 
160 and 161 o f the Indonesian  C rim inal Code ra th e r  th an  the 
Anti-Subversion Law; they nevertheless appear to be politically 
motivated. M any of those arrested  have been charged w ith non­
v io len t a c ts  w h ic h  a re  in fa c t  p ro te c te d  b y  th e  In d o n e s ia n  
Constitution. The trial of Dr. M ochtar Pakpahan, a  trade union 
leader, w as characterised  by ap p aren t judicial bias against the 
defending counsel. The judge refused to  allow defence lawyers a 
copy of the interrogation deposition, as required under Article 72 
of the Code of Criminal Procedure.

Som e o f  th o se  a r r e s te d  in  r e la t io n  to  th e  la b o u r  
dem onstrations a t M edan w ere not legally represen ted  a t their 
trials: the  first fou r o f the activ ists to  be b ro u g h t to  tria l had  
initially given pow er of a tto rn ey  to  the  Legal A id In stitu te  in 
M edan b u t later revoked this pow er; there  was some evidence 
that they had been pressured to  do so. Two other defendants in
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the trials retained the Legal Aid Institute Lawyers as their counsel 
b u t  s ta te d  th a t  th e ir  law y ers  h a d  n o t b een  p re s e n t a t  th e ir  
interrogation; they  fu rther stated  th a t they  had been to ld  their 
sentences w ould be lighter if the lawyers w ere not present during 
the interrogation.

T he tr ia l o f N u k u  Solim an, a  s tu d e n t and  hum an  righ ts  
activist, arrested during a  dem onstration in Novem ber 1993, also 
gives cause for concern. He was charged under Article 134 of the 
Indonesian Criminal Code, which criminalises insults to  the head 
of state; this is an offence punishable by  imprisonm ent for up to 
s ix  y e a r s .  H is  t r ia l ,  in  J a n u a r y  a n d  F e b r u a r y  1994, w as  
charac te rised  by  a heavy police and  m ilitary  p resence  in and  
im m ediately  outside the  court. The co u rt refused  to  h ea r the  
testim ony of all bu t one of the seventeen witnesses called by the 
defence, a  decision which prom pted the defence lawyers to walk 
out in protest, urging tha t the tria l be postponed and the issue 
re fe rre d  to  th e  S uprem e C o u rt. T his re q u e s t w as, how ever, 
ig n o re d  b y  th e  c o u rt. N u k u  S o lim an  w as sen ten ced , on 24 
F ebruary  1994, to  four years imprisonm ent. In Septem ber 1994 
the  U n ited  N a tio n s W ork ing  G roup  on A rb itra ry  D e ten tio n  
adopted a decision declaring the detention of N uku  Soliman to be 
arbitrary, and requesting the Indonesian Governm ent to take the 
necessary steps to  rem edy the situation.

Article 510 of the Code of Criminal Procedure states tha t any 
g a th e r in g  o f  m o re  th a n  five  p e o p le  r e q u ir e s  p r io r  p o lic e  
permission. This provision has been used to prevent lawyers from 
meeting w ith their clients (see case of M unir, below) and to harass 
N G O s, in c lu d in g  lega l an d  h u m an  r ig h ts  o rg an isa tio n s . In  
Septem ber 1994, the Indonesian Legal Aid Institute (LB H ), an 
organisation w hose activities have been in terfered  w ith  by  the 
operation of Article 510, brought a case against the governm ent 
a rg u in g  th a t  th e  p ro v is io n  w as  u n c o n s t i tu t io n a l .  A  d r a f t  
presidential decree, p repared in February  1994, is likely to  restrict 
the  activities of Indonesian  N G O s even further: it requires all 
N G O s to adopt the state ideology of Pancatfila and to report all 
their activities to the M inistry of Hom e Affairs.

161 Attacks on Justice



An additional th rea t to the Rule of Law  is the 1963 Anti- 
Subversion law, which criminalises acts which distort, underm ine 
or deviate from  State ideology, or w hich could dissem inate or 
arouse hostility, disturbances or anxiety amongst the population. 
The law allows m any of the safeguards contained in the Criminal 
P rocedu res Code to  be bypassed  fo r those  charged  u n d e r its 
provisions.

P ro b le m s  o f  a r b i t r a r y  d e te n t io n  a n d  u n fa ir  t r ia ls  a re  
especially acute in East Timor and in Aceh. There are reports of 
m any political opponents of the governm ent being detained by the 
military and held in m ilitary detention centres where there is little 
possib ility  o f access b y  law yers. M any  have rep o rted ly  been  
convicted  and  sen tenced  to  long term s o f im prisonm ent afte r 
u n fa ir  tria ls . In  J u n e  1994 th re e  E a s t T im orese (P a n ta leao  
Amaral, M iguel de D eus and Isaac Soares) were sentenced to 20 
m onths imprisonm ent for «expressing anti-Indonesian sentiments 
in public* after a  tria l in  w hich none o f the  th ree  w as legally 
represented.

M a iy a sy a k  J o h a n :  H um an  rig h ts  law yer an d  execu tive 
d ire c to r  o f th e  In d o n es ian  In s titu te  fo r C h ild ren  A dvocacy  
(LAAI). M aiyasyak Jo h an  was arrested, along w ith three others, 
following w idespread labour unrest in M edan, N orth  Sum atra, in 
A pril 1994. M aiyasyak had  represen ted  w orkers charged  w ith  
crim inal offences afte r the  p ro tests. H is w ork  w ith  the  LAAI 
in v o lv e d  s u p p o r t  fo r  c h ild  la b o u re rs . T he  L A A I h a d  a lso  
represented several w orkers arrested at an industrial strike on 11 
M arch, 1994. H e was in terrogated for several days betw een 18 
and 22 June , then released w ithout charge.

O n  18 September, one day before he was due to answ er a 
police summons, he was again arrested. N o w arran t for his arrest 
was presented, as is required by the code of criminal procedure. 
M aiyasyak  J o h a n  w as tak e n  to  M ed an  Police h e a d q u a r te rs  
w here, in p ro tes t a t the  illegality of his detention, he w en t on 
hunger strike and  refused to speak to  police in terrogators. H is 
trial began on 18 October, after the court had rejected his request 
for a  p re-tria l hearing. H e w as charged  w ith  inciting crim inal
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action by  workers under Article 160 of the Indonesian Criminal 
Code, convicted, and sentenced to nine months imprisonment. His 
arrest and prosecution are in clear contravention of the U N  Basic 
Principles on the Role of Law yers w hich stipulate tha t lawyers 
shall no t be iden tified  w ith  th e ir  c lien t’s causes as a  resu lt o f 
performing their professional duties (Article 18).

A hm ad Jaharis  Lawyer in Bogota, W est Java, w orking for 
the Ampera branch of the Indonesian Legal Aid Institute (LBH- 
Ampera). Ja h ari was involved in representing a  group of farm ers 
whose land was threatened by  the proposed construction of a  golf 
course near Bogor in East Java . O n 24 September 1993, Ja h a ri 
to o k  p a r t  in  a p r o te s t  a g a in s t  th e  p ro p o se d  d e v e lo p m e n t. 
Immediately following the dem onstration he was arrested  (along 
with 300 others w ho had also been present) and was reportedly 
held in detention until 27 September. LBH-Ampara, together with 
other hum an rights organisations, then filed a case, claiming that 
the arrest had been illegal.

O n 6 October, a t 2:00 a.m. in the morning, J a h a r i’s house 
was attacked by ten  men who left a note w arning him to leave the 
area or «be ready to  die like a dog». A hm ad Ja h a r i was not at 
hom e a t th e  tim e. H is w ife a n d  ch ild  w ere  in th e  house  b u t 
suffered no physical harm . T here  has been  some suspicion of 
government complicity in the attack.

D edi E kad ib ra ta : Lawyer a t LBH-Am pera and co-ordinator 
of United Action Against Golf Course Development. Like Ahm ad 
Jah ari (see above) he had been involved in providing legal advice 
to farmers whose land was threatened by  a  proposed golf course 
developm ent. A  w a r ra n t  w as issu ed  fo r his a r re s t  a n d  on 8 
Novem ber 1993 he tu rned  himself over to the police. It is unclear 
whether any charges w ere brought.

M unir: H um an Rights Lawyer at the Surabaya office of the 
Indonesian Legal A id Institu te  (LB H ), an independent hum an 
rights organisation. M un ir w as a rrested  on 19 A ugust 1994 at 
about 11:00 p.m. a t M alang, East Java, during a meeting w ith 14 
w orkers w hom  M u n ir was providing w ith  legal assistance. He
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was interrogated at the local police station for approxim ately two 
hours, then  released. H is interrogators accused him of arranging a 
m eeting w ithou t the  necessary  police perm ission , co n tra ry  to 
Article 510 of the Indonesian Criminal Code. He was ordered to 
attend  for further questioning on August 25. He was later found 
gu ilty  of ho ld ing  a m eeting  w ithou t a perm it, and  fined. The 
w orkers w ith whom M unir had  been meeting had  taken a case for 
unfair dismissal against PT  Sido Bangun Lawang. An April 1994 
decision of the Suprem e C ourt in favour of the w orkers is now 
being challenged by  the company; the m eeting a t w hich M unir 
w as a rres ted  had  been  to  discuss the pend ing  case. T here  are  
concerns th a t M unir's  deten tion  may have been an a ttem pt to 
in tim id a te  h im  an d  to  p re v e n t him  an d  o th e r  law y ers  from  
assisting the w orkers in their case.

D r. A d n an  B u y u n g  N a su tio n : H um an righ ts  law yer and 
D irec to r o f the  Indonesian  Legal Aid In stitu te . In  D ecem ber 
1993, he was banned from  speaking at two seminars.

E lly a sa  B u d ia n to : Law yer. H e w as d e ta in ed  by  secu rity  
forces on 21 S ep tem ber in  C en tra l J a k a r ta  a long  w ith  th ree  
others, after they had  released balloons bearing slogans such as 
«uphold  th e  righ ts  o f w o rk ers*  and  «The 1945 C o n stitu tio n  
guarantees freedom to organise*. The four w ere interrogated and 
to rtu red  over a  period of two days, under the supervision of high 
ra n k in g  m il i ta ry  o ffic e rs ;  th e y  w e re  s e v e re ly  b e a te n  a n d  
reportedly subjected to  electric shocks. They w ere initially taken 
to  th e  J a k a r ta  Po lice  h e a d q u a r te rs , th e n  tra n s fe r re d  to  th e  
C en tra l J a k a r ta  D is tr ic t M ilita ry  Com m and, and  th en  to  the  
regional headquarters of the m ilitary Co-ordinating A gency for 
the M aintenance of N ational Stability.

Sabaxn Siburiam : Lawyer and dean of the faculty of law at 
N om m ensen U niversity  in  N o rth  Sum atra. H e represen ted  the 
B atak  P ro te s ta n t C h ris tian  C hurch , in  a case in  w h ich  th ey  
challenged the intervention of the military in the appointm ent of 
their archbishop. It is reported  that, in D ecem ber 1993, Sabam  
was assaulted whilst changing a  flat tire at a  roadside station. His 
assailants a ttacked  him  w ith  the  b lunt end o f a m achete. As a
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result of the  attack, he rem ained unconscious for several days. 
The police w ere requested to investigate the incident, b u t took no 
action. Sabam  has since resigned from  the case due to ill-health 
and fear for his safety.
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Iraq

The Judiciary

The C onstitu tion o f Iraq , 
as is th e  case  in  m an y  
c o n s ti tu t io n s , s u b je c ts  th e  
ju d ic ia ry  to  the  law. I t s ta tes  
that the composition, levels and 
jurisdiction of the courts as well 
as th e  c o n d it io n s  fo r  th e  
a p p o in tm e n t, t ra n s fe r ,
prom otion, legal responsibility  
a n d  re t i re m e n t  o f  p u b lic  
dl be determined by  law.

How ever, the  m ain p roblem  in Ira q  is th a t the  legislative 
pow er itself is no t independen t from  the  executive. This is so 
because the Revolution Com m and Council (RCC), the suprem e 
executive body, is endow ed w ith  an essential legislative power. 
A ccording to  A rticle 42 o f the  C onstitution, the R C C  has the 
power to  prom ulgate legislation and decisions having the force of 
law. Also, Article 43  vests the R C C  w ith  the sole au tho rity  to 
prom ulgate legislation concerning defence and public security  
matters.

This is against the principle of separation of powers w hich 
dictates th a t the parliam ent should  be the principal legislative 
pow er. T h u s , an  in d e p e n d e n t  ju d ic ia ry  sh o u ld  be a b le  to  
guarantee that the legislative pow er is not vested in the hands of 
the executive, th a t  law s a re  constitu tional, and  th a t law s are 
respected by  everybody, including the executive.

T he R C C  in te rfe re s  in  th e  a d m in is tra tio n  o f  ju s tice  by  
promulgating decisions tha t have the force of law and that lead to
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obstacles to the independence of the judiciary. ̂  The R C C  drafts, 
for example, legislation th a t governs the mode o f appointm ent, 
transfer, dismissal and discipline of judges. This is w orsened by 
the fact that decisions of the R C C  are final and are not subject to 
any  form  of jud ic ia l o r p o litica l con tro l an d  the  co u rts  m ust 
r e s p e c t  a n d  a p p ly  th e m  e v e n  i f  th e y  a re  c o n tr a r y  to  th e  
Constitution.

The Organization of the Jud ic iary  Act (the Ju d ic ia ry  Act) 
p rov ides  th a t  judges a re  a p p o in ted  by a  p res id e n tia l decree. 
M oreover, the M inister of Ju stice  specifies in w hich court a judge 
is to  w ork . The Council o f the  Ju d ic ia ry  has the  capacity  to 
prom ote judges, according to  specific conditions.

As to the discipline of judges, proceedings can be instituted 
against a  judge, on the  basis of a  decision by  the  M in is te r of 
Justice, before the Committee on Judicial M atters. The decision 
should contain the facts and the evidence, and should be notified 
to  th e  ju d g e  a n d  the  P u b lic  P ro secu to r. T he C om m ittee  on 
Ju d ic ia l M a tte rs  consists o f th ree  m em bers appo in ted  by  the  
C ouncil o f the  Ju d ic ia ry . T he p roceed ings a re  c o n d u c ted  in 
cam era and  are attended by  a  representative of the M inister of 
Justice  and by the Public Prosecutions or his representative. The 
judge is required to appear in person and m ay avail himself of the 
se rv ic e s  o f a  law yer. T he  M in is te r  o f J u s t ic e ,  th e  P u b lic  
Prosecutor and the judge have the right to appeal the Com m ittee’s 
decision before an expanded session of the C ourt o f Cassation 
w ithin 30 days from the date o f notification. The expanded session 
m ay ratify, annu l or m odify  th e  C om m ittee’s decision  on th is 
m atter and its decisions are final.

The Jud ic iary  Act states tha t Judges cannot be transferred 
to a  non-judicial post w ithout their 'written consent However, the 
same Act provides that a  judge can be dismissed or transferred  to

2 See the report Iraq and the R ule o f Law, issued b y  the IC J  in  Septem ber 
1994.
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a civil post by  presidential decree, based  on a decision by  the 
Council o f the  Ju d ic ia ry  and  the  p roposal o f th e  M in is te r of 
Justice, if his promotion is deferred on more than  tw o successive 
occasions in the same grade.

Also, the M inister of Justice  can appoint a  judge from  the 
Court of Cassation, w ith the judge’s w ritten  consent, to  a  legal 
counsellor post in the RCC, in the Office of the President of the 
Republic or in the M inistry of Justice, or to teach at a  university 
or in the Judicial Institute. This is on the condition th a t the judge 
w ou ld  n o t lose his ju d ic ia l title  o r h is r ig h ts . T he  p e rio d  of 
ap p o in tm e n t sh o u ld  n o t exceed  th re e  y e a rs , re n e w a b le  for 
another.

H o w e v er, on 20 M a rc h  1993, th e  R C C  a d o p te d  an 
am endm ent allowing the M inister of Justice, w ith the approval of 
the Presidential Courts, to appoint qualified judges for the Court 
of C assa tion , to  com plete the  quo rum . A n o th e r  am endm en t 
adop ted  in  1993 reduced  the  num ber o f judges s ittin g  in  the 
ex p an d ed  session  o f the  C o u rt o f C assa tion  fro m  te n  to  six 
members.

The P enal Code

O n 4 Ju n e  1994, the RCC prom ulgated Decision N ° 59. The 
Decision am ended Penal Code N ° 111 of 1969, and  introduced 
corporal punishm ent in the Iraqi legal system. The Decision states 
the following:

A ny person who commits a crime of theft as enacted in
Articles 440, 441, 442, 443, and 445 of the Penal Code, 
and Article 117 of the M ilitary Criminal Law  N ° 13 of 
1940, and the crime of car theft shall be punished  by 
am putating his right hand  from the wrist. In  the case of 
repetition  o f th is crim e, the au th o r’s left foot will be 
am putated at the joint.
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• In  situations w here the person commits arm ed theft, the 
punishm ent is the death penally.

• Am putation is excepted if  the value of the object stolen 
does no t exceed 5,000 dinars; if the  th e ft took  place 
betw een two m arried people, or betw een relatives of the 
th ird  degree; or if  the author of the theft is a  juvenile.

• I f  the court determ ines th a t the circum stances of the 
au th o r or the c ircum stances su rro u n d in g  th e  crimes 
enacted in Article 2 (a, b) of this D ecision constitute 
mitigating circumstances, it shall render a verdict of life 
imprisonment instead of the death penally.

The IC J  expressed its concern that the corporal punishm ent 
introduced constitute cruel and  inhum an punishm ents under both 
international law and Iraqi domestic law. Also, the I C J  and other 
h um an  righ ts  o rgan isa tions exp ressed  th e ir  concern  th a t the 
ju d ic ia ry  has a lready  a p p lied  co rp o ra l p u n ish m e n t based  on 
D ecision 59. Reportedly, th is decision was applied in  late Ju n e  
1994 in tw o cases. Two m en convicted of stealing carpets from 
Bahriz al Kabir mosque w ere sentenced to  the am putation of a 
hand by the Criminal C ourt in Baghdad. It is not clear when the 
sentences will be executed, or w hether the defendants will have a 
right to appeal.

The I C J  is also concerned by  Decision 86 adopted by the 
R C C  on 13 J u ly  1994. This D ecision allows the  C ourt, if  the 
circumstances of the crime or of the author do not call for mercy, 
to pronounce the death penalty  even if the au thor is over the age 
of 18 and not ye t 20.

The G overnm ent’s R esponse

O n 12 J u n e  1995, the  G overnm ent o f I ra q  responded  to 
Attacks on Justice. The response  s ta ted  th a t the  R evolu tionary  
Com m and Council is the highest legislative au thority  in Iraq. This
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legislative authority  is also shared w ith the National Council. As 
for the executive authority, the response stated tha t it is held by 
the President and the Council of M inisters.

T he re sp o n se  a lso  s ta te d  th a t  ju d ic ia l in d e p e n d e n c e  is 
guaranteed by  the Constitution and that promotion, transfer and 
dismissal of judges are regulated by specific laws. Judges have the 
o p p o rtu n ity  to  challenge these  decisions before  the  C o u rt of 
Cassation.

As for decision N° 59 of 1994, the governm ent stated tha t the 
em bargo increased crime, and th a t consequently, the state took 
tough measures to  combat crime. It said that in two cases in which 
corporal punishm ent applied, such punishm ent was overruled by 
the C ourt of Cassation.
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Ireland.

Atlantic Ocean
The independence of the 

Irish judiciary is guaranteed by 
A rtic le  3 5 .2  o f th e  1937 
C onstitu tion , w hich  provides 
th a t  a ll ju d g e s  « sha ll be 
independent in the exercise of 
th e ir  ju d ic ia l  fu n c tio n s  a n d  
subject only to  the Constitution 
and  the  law .» A rticle 35 also 
p ro v id e s  th a t  ju d g e s  o f th e  
Suprem e C ourt and the  H igh 

C ourt m ay only be rem oved from  office for «stated misbehaviour 
or incapacity.® U nder Article 35.1 of the Constitution, judges are 
a p p o in te d  b y  th e  P re s id e n t ,  a c tin g  on  th e  ad v ice  o f th e  
government.

The country’s highest court of appeal is the Supreme Court, 
w hich also has the power to  rule on the constitutionality of Bills 
referred  to it by  the President (Article 26). The Supreme Court is 
constituted of the Chief Justice  and four ordinary judges; also the 
President of the High C ourt is an ex officio judge of the Supreme 
Court, by virtue of the Courts (Establishm ent and Constitution) 
A ct 1961, section 1(3). Beneath the Suprem e C ourt is the H igh 
Court, which, under Article 34.3.1, has wide jurisdiction: it has 
«full original jurisdiction in and  pow er to  determ ine all m atters 
and  questions, w hether of law  or fact, civil or crim inal.»

P ro b lem s w ith  th e  ju d ic ia l a p p o in tm e n ts  p ro cess  w ere  
highlighted in 1994 w hen an unprecedented political crisis arose 
over the appointm ent of the th en  A ttorney General, M r H arry  
W helehan, to the post of President of the H igh Court. The crisis 
dem onstra ted  the political n a tu re  of the  jud icial appointm ents 
process.
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The appoin tm ent o f M r W helehan, w ho is perceived  as a 
conservative on social issues, was supported by the m ajority party  
in the coalition governm ent, Fianna FaiL, b u t  w as strenuously  
o p p o sed  b y  th e  m in o rity  L a b o u r P a rty . T he  L a b o u r  P a r ty  
proposed a  rival candidate; however, th a t candidate later stated 
that she had not been consulted about her candidature, and was in 
fact no t in te res ted  in  the post. A  C abinet sub-com m ittee w as 
appointed in an attem pt to resolve the dispute; it recom m ended 
legislative changes in the judicial appointm ent process b u t failed 
to m ake any progress on the issue of W helehan’s appointm ent. 
M onths of deadlock between the coalition partners on the issue, 
w hich th reatened  to  bring dow n the governm ent, was abruptly  
broken on 11 N ovem ber w hen the Taoiseach (Prim e M inister), 
A lb e r t  R e y n o ld s , to o k  th e  d e c is io n  to  re c o m m e n d  th e  
appointm ent o f M r W helehan w ithout the consent of the Labour 
Party. The decision on the appointm ent w as taken  at a  Cabinet 
meeting which the Labour Party  members had left in protest.

Controversy over M r W helehan’s appointm ent reached new 
heights when information came to light regarding the role of the 
A ttorney G eneral’s office in the extradition of a  Catholic priest to 
N orthern  Ireland on charges of child sexual abuse. M r W helehan 
w as A tto rn ey  G enera l a t the  tim e the  e x tra d itio n  o rd e r  w as 
requ ired  to be prepared ; how ever it appeared  th a t the papers 
concerning the case had rem ained at the A ttorney G eneral’s office 
for seven m onths w ithout any action being taken  on them, thus 
jeopard ising  th e  ex trad ition  process. A m idst m ounting  public  
indignation over the extradition case, the Taoideacb defended M r 
W helehan in the DaiL (Parliament), m aintaining tha t the delay had 
resu lted  from  the  incom petence o f subo rd ina te  officials a t his 
office, and th a t the unique circumstances of the case w ere such 
tha t extensive legal research was required  before the extradition 
order could be made. The same day, 15 November, M r W helehan 
w as sw orn in  as P resident of the H igh  C ourt. I t  la te r becam e 
apparent, however, that the delay in the extradition m ay no t have 
b een  ju s tif ie d . M r  R eyno ld s  th e n  s ta te d  in  th e  DaiL, on 16 
November, th a t he regretted the appointm ent of W helehan, and 
tha t he w ould not have recom m ended the appointm ent had  the 
full facts been at his disposal.
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Im m ediately p rio r to  his sw earing in, M r. W helehan  w as 
contacted by the new  A ttorney General, Eoghan Fitzsimons, w ho 
asked him, at the instigation of the government, to postpone his 
swearing in for several days and to «consider his position.® O n 15 
N ovem ber, after M r W heleh an ’s sw earing in, F itzsim ons w as 
reported ly  contacted by a governm ent M inister w ho stated th a t 
there w as a grave danger tha t the N orthern Ireland peace process 
m ight b reak  down if M r Reynolds had to resign. The M inister 
re p o r te d ly  s ta te d  th a t  it  w as the  v iew  o f M in is te rs  th a t ,  if  
W helehan resigned, the Taoideach could rem ain in office and the 
peace process could be saved. According to M r Fitzsimons’ own 
account, the  M in is te r req u es ted  M r F itzsim ons to  tran sm it a 
m essage to  M r W helehan th a t he should resign in the national 
interest. M r Fitzsimons then w ent to M r W helehan's home and 
gave the message. M r W helehan refused the request to resign. O n
17 Novem ber, however, he did resign as P resident of the H igh 
Court. H e gave as reasons for his resignation his w ish to preserve 
the public’s respect for the independence of the judiciary, and the 
need to  protect the office of the President of the H igh C ourt from 
becoming politicised. M r Reynolds resigned as Taoideach the same 
day.
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Israel 
& The O ccupied Territories

N ew  p ro sp e c ts  fo r a re so lu tio n  to  th e  
d e c a d e s -o ld  I s r a e l i /P a le s t in ia n  c o n flic t  
s u rfa c e d  on 13 S e p te m b e r  1993 w hen  th e  
I s r a e li  g o v e rn m e n t a n d  th e  P a le s tin e  
L ib e ra tio n  O rg a n iza tio n  (P L O ) signed the  
Declaration of Principled on Interim. Self-Government 
Arrangementd (the Oslo D eclaration). The Oslo 
Declaration envisaged a  process of negotiations 
th a t  w o u ld  ta k e  p lace  in  th re e  stages, th e  
co n c lu s io n  o f  w h ic h  w o u ld  d e te rm in e  th e  
perm anent status of the occupied territories of 
the W est B ank and the G aza Strip  and their 
estimated tw o million Palestinian inhabitants.

O n  4 M a y  1994, I s ra e l  a n d  th e  P L O  
s ig n e d  a  se c o n d  a g re e m e n t  in  C a iro , th e  
Agreement on the Gaza Strip and the Jericho Area, 

w hich saw the implementation of the first stage as envisaged by 
the  Oslo D eclaration . Accordingly, Israel w ithd rew  its troops 
from  60% of the Gaza Strip  and  from Jericho , and transferred 
some of its jurisdiction to a newly set-up Palestinian Authority, a 
b o d y  h e a d e d  b y  M r. Y a sse r  A ra fa t  a n d  c o m p o se d  o f  24 
Palestinian ministers. Excepted from the transfer of jurisdiction 
w ere external security, settlements, Israelis, foreign relations, and 
«other mutually agreed m atters.»

The second stage of negotiations consists of an interim period 
of five years during which a  new  agreement is to  be signed and 
will govern the election of a  Palestinian Council and a  gradual 
transfer of some of the pow ers exercised by  Israel in the W est 
B ank and the Gaza Strip. A lthough elections to the Council were 
to  have taken  place by 13 J u ly  1994, d isagreem ents betw een
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Israe l a n d  th e  P a lestin ian  A u th o rity  over th e  p ow ers  o f the  
Council an d  an increasingly p recarious security  s itua tion  saw 
1994 end w ithout the two parties reaching such agreement.

The th ird  and  final stage o f negotiations, according to  the 
Oslo Declaration, shall start no t later than  the beginning of the 
th ird  y e a r  o f th e  in te rim  p e rio d . T hese n eg o tia tio n s  w ill be  
conducted over the perm anent status of the W est B ank and  the 
G aza S trip  and shall cover issues such as Jerusalem , refugees, 
settlem ents, secu rity  arrangem en ts, b o rd er  re la tions, and  co­
operation w ith  Arab neighbours.

In  D ecem ber 1993, a few m onths after the Oslo Declaration 
was signed, the International Commission of Ju ris ts  ( IC J )  and 
the C IJ L  sent a  mission to the W est Bank and the Gaza Strip to 
study the status of the Palestinian civilian courts. The findings 
and recom m endations w ere pub lished  in a  rep o rt entitled, The 
Civilian Judicial Sydtem in the Wedt Bank and Gaza: Predent and Future.

The L egal System  in  the O ccu pied  T erritories

There are three sets of laws tha t apply in the occupied W est 
Bank. T hey are: the British M andate  Em ergency Regulations, 
introduced in 1945 during the British M andate bu t kept in force 
by Israel; Jo rdan ian  Law, applied in the W est Bank by  Jo rd a n  
during its adm inistration of th e  W est B ank betw een 1948 and 
1967 and  k ep t in force by Israel; and  Israeli M ilita ry  O rders, 
issued by  Israeli m ilitary com m anders since 1967. Additionally, 
since 1967 Israe li law  has b een  app lied  illegally  in  occupied  
Jerusalem .

T he a p p lic a t io n  o f th e  B r i t is h  M a n d a te  E m e rg e n c y  
Regulations and Israeli m ilitary orders since 1967 has had  dire 
consequences on the Rule of Law  and have lead to grave hum an 
rights abuses. Israel has invoked the Em ergency Regulations to 
accord its m ilitary in the occupied territories virtually unlim ited
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pow er over the Palestinian civilian population. O ver the years, 
sco re s  o f c iv ilians w e re  d e p o rte d  to  J o r d a n  a n d  L ebanon , 
thousands of houses w ere demolished, and w hole com m unities 
experienced various sorts of collective punishm ents. O n  the other 
hand, Israeli military commanders in the W est Bank have, since 
1967, issued over 1400 orders granting their troops w ide powers 
to  a rres t, search, confiscate property , and re s tr ic t Palestin ian  
social and economic development.

A cco rd in g  to  A rtic le  4 o f the  O slo D e c la ra tio n , once a 
P alestin ian  Council is elected, it will be able to  leg islate  and  
exercise the powers transferred  to  it. However, the Agreement on 
the Gaza Strip and the Jericho Area has kept in force the  laws and 
m ilitary  orders m entioned above and accorded  the  Palestinian 
A u th o rity  in  the tw o areas some pow er to  rep ea l them  or to 
legislate new  laws. A  long and restrictive procedure was set up 
a llow ing  Israe l veto pow er over all new  leg isla tion . I t  is no t 
im m edia te ly  clear w h e th e r  fu tu re  ag reem en ts w ill g ra n t the  
Palestinians independent legislative powers.

The C ivilian  Ju d iciary

The civilian judicial system in the W est B ank derives from 
the Jo rdan ian  judicial system. Accordingly, there are three types 
of courts: the regular, religious, and specialised courts.

The regular courts that function in the W est B ank today are 
m ag is tra te , firs t in stance  an d  appeal courts . T h ere  are  eigh t 
m agistrate courts th a t deal w ith  m inor offences and  small civil 
claims. There are also three courts of first instance tha t deal with 
civil an d  crim inal m atters  th a t  fall outside the  com petence of 
m agistrate courts and  act as appeal courts from  the  m agistrate 
courts. O ne Court of Appeal, sitting in the city of Ramallah, hears 
appeals in civil and criminal m atters from the courts of the first 
instance. It also acts as a H igh Court of Justice  in lim ited matters.
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Religious courts com prise M uslim  Shari’a cou rts  and  the 
courts of five C hristian denominations. Before 1967, specialised 
tribunals w ere created to h ear cases concerning land and w ater 
disputes. The Israeli occupation authorities, however, suspended 
the function of these courts. Today, the only specialised courts 
that function in the W est B ank are municipal courts. These courts 
deal w ith violations of municipal laws, town planning, and public 
health and safety.

The Israeli O fficer in C harge of the Ju d ic ia ry  is charged 
with all the powers tha t were exercised by the Jo rdan ian  M inister 
of Justice during the Jo rdan ian  administration of the W est Bank. 
A  military committee was en trusted  w ith the functions normally 
accorded to  a  H igh Council o f the Judiciary. This has included 
the appointment, promotion and  dismissal of Palestinian judges of 
regular courts. Furtherm ore, a  num ber of m ilitary orders w ere 
issued to gran t the Israeli occupation authorities sweeping powers 
over the judiciary in the W est Bank. According to these orders, 
the authorities m ay close an investigation file or order a  court to 
refrain from proceeding w ith a  certain case. In several cases, the 
Israeli authorities released convicted prisoners after sentencing or 
before the end of their prison term, usually in retu rn  for their co­
operation w ith the military, causing danger to the personal safety 
of the judges, and underm ining the fair adm inistration of justice. 
These problems and others have made the public lose confidence 
in the judicial process.

A ccess to  ju s t ic e  h a s  a lso  b e e n  r e s t r ic te d  b y  a 
disproportionate increase in court fees and a strict m ilitary control 
of the entrances to some courts. Additionally, the lack of staff and 
facilities has pu t constraints on the court system.

The M ilitary J u stice  S ystem

The Israeli occupation o f the W est Bank and the G aza Strip 
in 1967 saw the introduction o f an Israeli m ilitary justice system. 
C onsequen tly , th e  P a le s tin ia n  legal an d  ju d ic ia l in s titu tio n s
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t re m e n d o u s ly  su ffe re d . M a n y  m a tte rs  fa l l in g  w ith in  th e  
jurisd iction  of the Palestinian courts have over the  years been 
taken over by the Israeli m ilitary courts and tribunals. The Israeli 
m ilitary  reserved for itself the  righ t to  decide w h ich  cases are 
dealt w ith by the Palestinian courts and which ones are treated by 
the military tribunals. M atters, such as taxation, traffic violations 
and land  disputes, have frequently  been tran sferred  to m ilitary 
tr ib u n a ls  m uch  to  th e  d ism ay  an d  th e  d isa d v a n ta g e  o f the  
Palestinian population. The m ilitary tribunals have facilitated the 
illegal take-over of Palestinian lands by Israeli settlers over the 
y e a rs . A dditionally , m ilita ry  trib u n a ls  have co n tin u ed  to  try  
P a le s tin ia n  civ ilians accu sed  o f p o litica l o r an ti-o cc u p a tio n  
activities.

There are five military courts located in the m ajor cities in the 
W est B ank. O ne m ilita ry  o fficer p resid es  over cases w here  
pun ishm ent does not exceed five years im prisonm ent, while a 
panel of three officers may pronounce larger sentences. Appeals 
of m ilitary  cou rts’ decisions are lim ited to  petitions which are 
review ed by  M ilitary O bjections Committees. The discretionary 
ju risd ic tion  o f the  m ilitary  courts  is no t subject to  contro l or 
review  by an adequate court except in the case of excess of power 
beyond that prescribed in the military order.

O n  24 Novem ber 1994, an Israeli m ilitary court in the city of 
Je n in , in the  no rthern  W est Bank, sentenced a  Palestin ian  to 
death. Sa’id Badarneh, from Ya’bed, near Jen in , was accused of 
p lanning  suicide bom b attacks against Israelis. Israeli M ilitary 
O rd e r  N ° 378 of 1970 p ro v id es  fo r the  d e a th  p e n a lty  to  be 
im posed in security-related cases.

R estriction s on Law yers

In  M ay 1993, Israel cu t off Jerusalem  from  the rest of the 
W est Bank. O n  several occasions, the w hole W est B ank was 
sealed off and Palestinians from  the W est Bank w ere prevented 
from  entering Israel. Palestinian lawyers, who needed to travel to
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Jerusalem  or to Israel to visit their detained clients, w ere required 
to  o b ta in  s p e c ia l p e rm its  is s u e d  b y  th e  I s r a e l i  m il ita ry  
commanders. A t times of high tension, even these perm its could 
not enable the lawyers to cross. Hence, thousands of Palestinian 
p risoners w ho are  detained  in  the various Israe li p risons and  
military detention camps are often deprived of their righ t to meet 
w ith their lawyers.

In the  W est Bank, law yers defending Palestin ian  security  
prisoners have to w ait long hours before being allowed into Israeli 
m ilitary  courts . O ften , they  a re  th o ro u g h ly  searched  and  are 
p rev en ted  from  using  telephones and  to ile t facilities in  these 
courts. M em ber lawyers of the Arab Lawyers Committee w ent on 
s tr ik e  b e tw e e n  29 J u n e  a n d  10 J u ly  1994 to  p ro te s t  th ese  
measures.

M oham m ed A bu Sha’ban: Lawyer, form er treasurer of the 
Gaza Bar Association and form er director of the G aza Centre for 
H um an Rights. O n 21 Septem ber 1993, he was fatally shot by an 
unidentified gunm an in the city of Gaza. M r. Abu S ha’ban was on 
his way home after attending a public rally held in support of the 
Israel/PLO  agreements. A m asked gunm an approached him and 
shot him  tw ice before escaping w ith  several accom plices w ho 
observed the  killing from tw o vehicles p arked  nearby. H e was 
pronounced dead  on arrival a t the hospital. The iden tity  of his 
killer or the motive were never found out.

R iyad  A ardeh: Lawyer. In  Ja n u ary  1994, he applied to the 
Israeli authorities in the W est bank  tow n of Je n in  for a  perm it to 
travel to Israel to visit clients held in Israeli prisons. The officer in 
charge o f issuing perm its to ld  him  th a t he w as forb idden  from 
entering Israel. W hen he tried again in February, he was given a 
one-week perm it which entitled him to visit one prison only. He 
has since refused to  accept cases in  w hich potential clients are 
held in prisons inside Israel.

M oham m ed El-G houl: Lawyer. H e was arrested  at his home 
in the Shati’ refugee camp in the Gaza Strip on 19 M arch  1994 by 
Israeli security  authorities. H e was held for eleven days a t the
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interrogation centre in Ansar II m ilitary detention camp and later 
t ra n s fe r re d  to  K etzio t m ilita ry  d e ten tio n  cam p in  the  N egev  
desert. H e was held in administrative detention w ithout charges 
or trial until his release on 2 A ugust 1994. El-Goul is the director 
of DarAL-Haq Wa EL-Qanoon, a  G aza legal and hum an rights unit.

Talal D w eikat: Lawyer. H e was fatally shot on 28 February
1994 b y  Israeli troops during  a confron tation  betw een  Israeli 
arm y units and the residents of M o’askar Al-Balad, near Nablus, 
in the W est Bank.

Sam ir Ram adan: Lawyer. In  the m orning of 28 Ju n e  1994, 
he a rrived  a t Jn e id  prison, n ear N ablus in  the W est Bank, in 
order to  visit his detained clients. At the prison gate, he was told 
to  w ait while a guard  confirm ed his pre-arranged  appointm ent 
w ith the prison authorities. A t 3 o’clock in the afternoon, and after 
se v e ra l a tte m p ts  to  e n c o u ra g e  th e  g u a rd s  to  c o n ta c t  th e ir  
su p e rio rs , he  in sis ted  on sp eak in g  d ire c tly  w ith  th e  p riso n  
director. A t th is point, an Israeli m an in civilian clothes, later 
identified as a  prison official, approached him, pushed him and 
began insulting him. A nother officer came out and threatened to 
prevent the visit if he would not w ait quietly. Soon, a police car 
arrived at the prison gate. Two policemen searched M r. Ram adan 
and ordered him to come along to the Nablus police station w here 
he w as charged with obstructing a  prison guard from carrying out 
his duty. He was told that the police will ensure tha t his law yer’s 
licence will be w ithdraw n. H e w as released a t 8 o’clock in the 
evening.

F o ’u a d  S h n e w ra : L aw yer. O n  16 M a rc h  1994, he w as 
a rre s ted  at his home in the Beach Refugee Cam p in the G aza 
Strip by  Israeli security authorities. His house, and his b ro ther’s 
h o u s e , w e re  th o ro u g h ly  s e a rc h e d . H e  w as  p la c e d  u n d e r  
adm inistrative detention w ithou t form al charges or tria l in the 
K etz io t m ilitary  deten tion  cam p in the N egev desert. H e was 
released on 9 Ju n e  1994.
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Ita ly

The 1947 Ita lian  C onstitu tion  
sets fo rth  an independen t jud iciary  
b y  declaring in A rticle 101(2) th a t 
«J u d g e s  are  on ly  su b jec t to  law .» 
Ju d ic ia l independence is supported  

M '  ^ ! H  by  a wide range of other provisions
W  ^  in  th e  C o n s titu tio n  a n d  re le v a n t

re g u la tio n s . F o r  e x am p le , th e  
C o n s t i tu tio n  s ta te s  th a t  th e  
appointm ent, posting and discipline 
of judges are to be adm inistered by 
the  H igh  Council of the  Jud iciary . 
The H igh  Council is a th irty -th ree  
m em ber adm in istra tive  body, w ith  

tw e n ty  m em bers elected  by  judges, 
ten  m em bers elected by  Parliam ent, and th ree  m em bers being 
perm anent: the President of the Republic, the Chief Justice of the 
C ourt of Cassation and  the  A tto rney  G eneral o f the  Suprem e 
Court.

T he C o n s titu tio n  g ives th e  H ig h  C ouncil th e  p o w er to  
discipline and  rem ove judges; the  M in iste r of Ju s tic e  cannot 
d isc ip lin e  ju d g es  d irec tly . T he  M in is te r 's  ro le  is lim ited  to  
requesting tha t the disciplinary departm ent of the High Council 
initiate an investigation of a judge.

The o rd inary  courts (w hich do not include adm inistrative 
courts and a special court called the Court of Accounts) consist of 
a t r ia l  c o u rt level (Tribunal?), an  ap p ea ls  c o u r t  level (Corti 
d’Appelb) and the Supreme C ourt (Corte Suprema di Casdazione).

The Supreme Court is a forum  where all the decisions of the 
lower courts can be appealed on the basis of unlawfulness. Aside
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from  the  C ourts, y e t considered p a rt o f the Jud ic ia ry , are the 
p u b lic  p ro s e c u to rs  o ffices (.Procure della Repu.bbli.ca), w h o se  
members are appointed in the same m anner as court judges and 
deal w ith criminal matters.

T h e  C o n s t i tu tio n  a lso  p ro v id e s  fo r  th e  c r e a t io n  o f  a 
C onstitutional Court, which has the au thority  to determ ine the 
constitutionality of regional and  national laws, conflicts of power 
between top agencies of Governm ent or between the national and 
regional governments, and to  preside over judges’ im peachm ent 
proceedings. The decisions o f the Constitutional C ourt are final 
and  cannot be appealed. T he C onstitu tional C ourt consists of 
fifteen members: five selected by  a  three-fifths vote of Parliament, 
five are chosen by  the President, three chosen by  the  Suprem e 
Court, and  one by the Court o f Accounts.

Each judge serves for a  non-renewable nine year period, and 
cannot be rem oved before the end of the term, unless tw o-thirds 
of the C ourt m em bers approve the rem oval and  good cause is 
shown.

Administrative Courts are a  separate body of Courts created 
to  decide administrative cases, and their jurisdiction is restricted 
to deciding the lawfulness of adm inistrative acts. There are two 
levels o f such  C ourts: the  tr ia l  level (Tribunali amminidtrativi 
regional!) and the appeals level (Coruiglio di Stato).

The Court of Accounts (Coprte del Conti) is a  separate Court 
c rea ted  to  check  th e  accoun ts  of pub lic  officials a n d  resolve 
p ension  d ispu tes. Ita ly  also has M ilita ry  C ourts  w h ich  have 
jurisdiction over offences com m itted by  m em bers o f the  arm ed 
forces.

C ivil and C rim inal C ases

The ordinary courts have jurisdiction over civil and  criminal 
cases. Principles of Italian law have been developed to  distinguish
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which cases are held before the ordinary judiciary or before the 
administrative courts.

F irst, any case w hich involves an adm inistrative action or 
regulation which affects interests relating to  the comm unity as a 
whole, and not the individual, is considered intereddi Legitimi and is 
heard  by  administrative courts.

If  an administrative action or regulation violates, however, an 
individual right, considered diritto doggettivo, then the case belongs 
to the ordinary courts.

In  the latter situation, the ordinary court cannot nullify an 
administrative regulation, b u t can preclude the application of such 
regulations in the particular case in question. The jurisdiction of 
the Constitutional C ourt is exclusive in interpreting and applying 
the Constitution. A  judge m ust refer a case to the Constitutional 
C ourt if, during the course of the proceedings, a  p a rty  raises a 
constitutional issue.

A  c o u r t  m ay on  its  ow n  in it ia t iv e  r e f e r  a  case  to  th e  
C onstitu tional C ourt if  the case involves a constitutional issue. 
The judicial proceedings are suspended until the  Constitutional 
C ourt settles the constitutional question. A  national law  may be 
c h a lle n g e d  b e fo re  th e  C o n s t itu tio n a l  C o u r t  b y  a  reg io n a l 
governm ent and the national governm ent m ay likewise challenge 
the constitutionality of regional legislation.

Ju d ges

The judges are appo in ted  by  public com petition  w hich is 
opened only to qualified doctors of law. The prom otion of judges 
is based on seniority and is made by the High Council. Some top 
appointm ents need the assent of the High Court Justices and the 
C hief Public  P rosecutor. A rticle 106 of the C onstitu tion  does 
allow  for the  situation  w here  a law  p rofessor o r a  sen ior law
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practitioner may be appointed to  the High Court w ithout moving 
through the lower ranks. Judges m ay not be rem oved from  office, 
or dismissed, suspended or transferred  from their duties or posts. 
Judges m ust retire at the age o f seventy. D isciplinary proceedings 
are made by  the H igh Council of the Judiciary.

A ttacks on  Jud ges

For m any years, judges in  Italy, particularly those w ho fight 
against co rrup tion  and  organised  crime, have been a  ta rge t of 
p ressure, harassm ent, and  violence. As rep o rted  in  Attackd on 
Justice 1991-1992, since 1971 eight judges and p rosecutors have 
been m urdered; the M afia is believed to be responsible for these 
d ea th s  M o st recen tly , J u d g e s  G iovann i F a lco n e  a n d  Paolo  
Borsellino were killed in 1992. O ver the last year and a half the 
pressure has continued, although in less violent forms.

Since 1992, revelations of pervasive corruption at the highest 
levels of Italian industry and politics has destabilized the country. 
The events have b rought dow n governm ent after governm ent, 
d iscred ited  trad itio n a l po litica l parties, and  fo rced  a political 
o verhau l. M a jo r  in d u s tr ia lis ts , G o v ern m en t M in is te rs , and  
political party  leaders have been  entangled in the w eb of bribes 
and influence-peddling. In the  autum n of 1993, it became clear 
that certain judges, notably the  head of the Commercial Court of 
Milan, w ere involved as well.

The independence of the Italian judiciary is a  central issue in 
the current crisis. W ith the exception of certain individual judges 
w ho were implicated in the corruption, the Italian judiciary has 
been the driving force behind the investigation and prosecution of 
crim es o f co rru p tio n , and  b e h in d  th e  efforts to w a rd s  «clean 
hands» (mani pulite). Since investigation begun in early 1992, the 
judiciary, no tab ly  a group o f  M ilan  m agistra tes, has w on the  
intense su p p o rt o f the  genera l population; a  position  th a t has 
brought it in almost constant conflict w ith the Government.
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A low poin t in the  relationship  came in J u ly  1994. O n 13 
July , then Prime M inister Silvio Berlusconi issued an emergency 
d e c re e  to  lif t  th e  p r e - t r ia l  d e te n tio n  o f th o se  su sp e c te d  o f 
c o rru p tio n . T he decree , w h ic h  re leased  over 1,000 rem an d  
prisoners, provoked immediate outcry. M ilan magistrates, led by 
A ntonio  D i P ietro , P iercam ilio  Davigo, F rancesco G reco and  
G herardo  Colombo, threatened to resign. Reportedly, it was the 
action of the magistrates, followed by public outrage, tha t forced 
the governm ent to back down: on 18 July, Berlusconi rescinded 
the decree.

The problems, however, w ere not over. In N ovem ber 1994, 
Ju d g e  D i Pietro decided to  investigate Prime M inister Berlusconi 
for corruption. O n 6 Decem ber, however, the Ju d g e  resigned. 
According to his resignation letter, «I feel used, exploited, pulled 
in all directions, th ru s t in to  the  headlines everyday, e ither by 
those who wish to use me against their enemies or by  those who 
w ish to see a  political agenda in m y work which does not exist .... 
I am  leaving the judiciary w ith death in my heart.»

O th e r  ju d g e s  c o m p la in e d  o f s im ila r  p r e s s u re .  O n  12 
Decem ber, a  senior C ourt o f Appeals judge, A rn a ld o  Valente, 
resigned to p ro test accusations m ade by the m edia and  certain 
p o litic a l figu res  th a t  he h a d  fav o u red  B erlu sco n i in  a case. 
C erta in  m agistrates in  M ilan  an d  Palerm o have reportedly been 
«in open revolt* against w hat they  call political interference by the 
M in ister of Ju stice , A lfredo Biondi. The m agistrates complain 
t h a t  th e  M in is te r  s e n t  in s p e c to rs  to  s e a rc h  fo r  p o ss ib le  
im proprieties in the «clean hands* operation undertaken  by the 
magistrates.

M o st rec e n tly , on 22 D e c e m b e r 1994, P rim e  M in is te r  
Berlusconi, heralded  as the  politician to  b ring  Ita ly  out of the 
p resen t crisis, resigned under clouds of his own involvement in 
corruption.
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K enya

D e s p ite  d e m o c ra t ic  re fo rm s  
in s t i tu te d  in  1992, th e  g o v e rn in g  
K e n y a  A fr ic a n  N a t io n a l  U n io n  
(KANU) continues to  be intolerant of 
political opposition. The governm ent 
e x e rc ise s  e x te n s iv e  a n d  o fte n  
repressive executive power, including 
c o n s id e ra b le  c o n tro l  o v e r  th e  
judiciary. The courts are ill-equipped 
to  rem edy  the  se rious v io lations of 
h u m an  r ig h ts  w h ic h  b e s e t  K enya; 
th e y  a re  v u ln e ra b le  to  e x e c u tiv e  
in te rfe re n c e  a n d  m a n ip u la tio n  fo r 
political ends.

T he co u rt system  consists o f a C ourt o f A ppeals, a H igh 
C o u rt, a n d  m ag is tra te  co u rts . T he H ig h  C o u rt has o rig inal 
jurisdiction in all civil and crim inal m atters. The H igh Court is 
composed of a Chief Justice and other judges. There is a Court of 
A p p e a l w h ich , a c c o rd in g  to  th e  C o n s titu tio n , m ay  rev iew  
appellate decisions of the High Court, as well as some of the High 
C o u rt’s original ju risd iction  cases. It does not, however, have 
ju risd iction  to  review  C onstitutional law  cases. The courts are 
tra d itio n a lly  conservative in  in te rp re tin g  th e  e x te n t o f th e ir  
p o w e rs , a n d  a re  r e lu c ta n t  to  e n fo rc e  fu n d a m e n ta l  r ig h ts  
guarantees against the executive.

U nder section 61 (1) of the Constitution, the Chief Justice  of 
the H igh Court is appointed by  the President. O ther judges of the 
H igh C ourt are appointed by  the President on the advice of the 
Jud ic ia l Service Commission (Section 61(2)).

C onstitutional provisions for the security of judicial tenure 
w ere suspended by the governm ent in 1988, bu t w ere reinstated,
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w ith  m in o r changes, tw o y e a rs  la te r. S ec tio n  62 (3) o f th e  
Constitution provides for the dism issal of judges on grounds of 
incapacity or misbehaviour. A  judge of the H igh C ourt m ay be 
rem oved  from  office on th e  re fe r ra l  o f th e  q u e s tio n  by  the  
P residen t to  a  tribunal, w hose m em bers are appo in ted  by  the 
President from  among those w ho hold or have held judicial office. 
This provision allows the P resident to retain substantial control 
over the dismissal of judges from  office.

Security of judicial tenure is particularly  threatened  by the 
practise o f appointing judges on short-term  contracts w ith  the 
government. Constitutional procedures for the dismissal of judges 
from  office m ay n o t be com plied  w ith  in  the case of con trac t 
judges. In  a  recent controversy over this issue (see the case of Mr. 
Justice E dw ard  Torgbor, below) the Registrar of the H igh Court, 
M r J a c o b  ole K ipury , d is t in g u is h e d  b e tw e e n  th o se  ju d g es 
a p p o in te d  on  p e rm a n e n t a n d  p e n s io n a b le  te rm s  u n d e r  the  
J u d ic a tu re  A ct an d  those  a p p o in te d  on  c o n tra c ts  w ith  the  
government. He is reported to have stated that where a judge was 
appointed on a  fixed term  contract, the validity o f the contract 
was determ ined by  the government, as the employer. This view 
would seem to except contract judges form the security of tenure 
safeguarded by  Article 62.

Controversy surrounded a  ruling of M arch 1994 in which the 
Court of Appeal refused an injunction to five dismissed lecturers 
from  th e  U n iv e rs ity  o f N a iro b i; th e  in ju n c tio n  w o u ld  have 
prevented the university from evicting them  from their residences. 
In  its judgem ent, the court app eared  to prejudge ano ther case 
be ing  ta k e n  by  th e  le c tu re rs , w h ic h  d e a lt w ith  th e  issue  o f 
w ro n g fu l d ism issa l; it  w as su g g e s te d  b y  th e  c o u rt  th a t  the  
lecturers w ould also fail in th a t action. Fears that the ruling had 
been given under pressure from  the executive were fuelled by the 
Chief Ju s tic e ’s use of his prerogative to constitute a bench of five 
judges to hear the case, ra ther than  the usual three, and by  the 
fact that separate rulings were n o t given by the judges. The ruling 
in the case followed statements by  President M oi prom ising firm 
action against the lecturers, w ho had  been attem pting to form a 
union, the  U niversities Academ ic S taff U nion (U A SU ), in  the
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face of strong governmental opposition. In Ja n u a ry  1994, while 
th e  case w as still p e n d in g  b e fo re  the  co u rt. P re s id e n t M oi 
reported ly  sta ted  th a t the reg istra tion  of U A SU  w ould not be 
perm itted.

The Trial o f  K oigi w a W am were

Issues of judicial independence and the fairness of trials in 
K enya w ere h ig h lig h ted  b y  th e  a rre s t an d  tr ia l  o f Koigi w a  
W am w ere , a  h u m an  r ig h ts  a c tiv is t  a n d  fo rm e r M em b er o f 
Parliam ent, w hose opposition  to  the p resen t governm ent has 
resulted in a  long-running campaign of harassm ent against him. 
In  N ovem ber 1993 he was arrested , along w ith  five others, on 
charges of attem pted robbery w ith violence under Section 297(2) 
of the Penal Code and of being rn possessron of firearms w ithout a 
certificate. The arrest followed a raid on Bahati police station in 
N aku ru  three days earlier. There are concerns th a t the charges 
aga in st Koigi w a  W am w ere w ere  fab rica ted  in  an  a ttem p t to  
silence him and  to suggest th a t the ethnic violence in the Rift 
Valley is the responsibility o f the Kikuyu community, of which 
K oig i w a W am w ere  is a lead er. O rig inally , 15 peop le  w ere  
charged in connection w ith the case; Koigi w a W amwere is now 
being  tried  along w ith  th ree  others: C harles K uria  W amwere, 
Jam es M aigwa and G  G N juguna Ngengi.

The trial, originally scheduled to begin on 4 D ecem ber 1993, 
w as  p re c e d e d  b y  n u m e ro u s  a d jo u rn m e n ts  g ra n te d  b y  th e  
presiding magistrate to the state, apparently on dubious grounds. 
Also controversial was the decision to hold the trial in N akuru  
distrrct, despite claims by  the defence th a t Koigi w a W amwere 
could not obtain  a fair tria l there. These concerns w ere swept 
aside, first by  the m agistrate and  later by the C ourt of Appeal; 
there  were allegations tha t the  courts were acting on executive 
instructions in this matter.

The tria l began on 12 A pril 1994 at N ak u ru  M ag is tra te ’s 
c o u rt, b efo re  p r in c ip a l m a g is tra te  W illiam  T uiyo t. A n I C J
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observer attended  hearings o f the trial in June . The m agistrate 
reported ly  m ade m any unnecessary  interventions during  cross­
exam ination of the prosecution witnesses. Repeated requests by 
defence counsel Paul M uite fo r a  daily or weekly record  o f the 
proceedings were denied by the trial judge.

The defence was ham pered by  the court’s refusal to  hear any 
argum ents which it considered «political.» D uring hearings of the 
tria l in Septem ber, the judge objected to  the argum ents o f the 
defence counsel which attem pted to show that the charges were 
fab rica ted  by  the  governm ent an d  secu rity  forces. The judge 
r e p o r te d ly  sa id  th a t  he w o u ld  n o t a llo w  th e  n am e  o f  th e  
governm ent and its senior officials to be maligned in court.

A lso in  S ep tem ber, th e  d efence  re q u e s te d  th e  c o u r t  to  
sum m on th e  P re s id e n t to  te s t ify  in  th e  case. J u d g e  T uiyo t 
dism issed this application, ru ling th a t it was in tended  to  cause 
em barrassm ent and damage to  the institution of the Presidency 
and should therefore not be allowed. The judge refe rred  to  the 
h igh resp ec t acco rded  to the  in stitu tion  o f the  P resid en cy  in 
Kenya and stated that, under section 14 of the Constitution, the 
President could not be compelled to appear in court. However, 
the defence argued tha t section 14 did not prevent the  head  of 
state from  being summoned as a witness. Defence counsel Paul 
M uite was reported to have described the ruling of the court as a 
deliberate attem pt to muzzle his client.

A further disquieting aspect of the case concerns the forcible 
rem oval, on  27 Septem ber, o f  tw elve su p p o rte rs  o f K oigi w a  
W amwere w ho were observing the trial from the public gallery. 
The twelve were members of a  pressure group, Release Political 
Prisoners (R PP) and were w earing T-shirts which identified them  
as such. The judge refused  to  p roceed  w ith  the  case in th e ir  
presence. O fficers of the C rim inal Investigations D ep artm en t 
then  forcibly rem oved the R P P  supporters from the  courtroom  
and  b ro u g h t them  to N a k u ru  cen tra l police s ta tion . D efence 
counsel Paul M uite  w alked o u t in p ro tes t after the  judge had 
refused him  permission to address the court on the incident.
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The trial is still continuing. If  convicted, Koigi w a W amwere 
and his three co-defendants face a  m andatory sentence o f death.

Ju s tic e  E dw ard  Torgbor; Judge  of the K enyan H igh Court. 
Torgbor, who had been appointed on a  short-term  contract w ith 
the government, retired after a letter from the head of the Public 
Service, Prof. Philip M bithi, inform ed him that his contract would 
not be renewed. The contract was due to expire on 13 M ay 1994. 
T he  K en y a  c h a p te r  o f the  I C J  ex p re sse d  c o n c e rn  th a t  the  
c o m m u n ic a tio n  h a d  com e fro m  th e  e x e c u tiv e  b ra n c h  o f 
governm ent, ra ther th an  from  the judicial services commission. 
Ju stice  Torgbor had previously presided over a  case in which an 
application by President M oi had been dismissed. Ju s tic e  J .  A. 
C o u ld rey , w ho had also p resided  in th a t case, resigned  some 
m onths previously. He had also been appointed on the basis of a 
governm ent contract.

G eo rg e  M  K a riu k i: H u m an  righ ts law yer. K ariuk i w as 
c h a rg e d  w ith  co n tem p t o f c o u rt a fte r  he w as q u o te d  in  th e  
'People’ newspaper as saying tha t the court’s ruling in the UASU 
case (see above) rep resen ted  «judicial lynching an d  blackm ail 
ta ilo re d  to  m eet the  po litica l exped ience  o f th e  E xecu tive .*  
K ariuk i w as m isquoted: H e had  in  fact stated , in an  article in 
'Society’ magazine, tha t the ruling of the court could have been 
seen in this w ay by many. There are fears tha t the charges stem 
from  his w ork in providing legal representation to  critics of the 
governm ent. The case w as h e a rd  in the  C o u rt o f Appeal, the 
h ighest court in the state, w ith  the resu lt th a t K ariuk i had no 
o p p o rtu n ity  to  appeal the  in itia l conviction. Two o f the three 
ju d g es w ho h e a rd  the  case aga inst him  h a d  them selves been  
m e m b e rs  o f  th e  c o u r t  in ju re d  b y  th e  a lle g e d  c o n te m p t. 
Furtherm ore, the charges w ere brought w ith in  a  short space of 
time preventing adequate time to prepare a  defence.

K ariuki was ordered to publish an apology and  pay  a fine of 
6000 pounds.

M irug i K ariuki: H um an rights lawyer in the N akuru  area of 
Kenya. Kariuki was detained on 18 Septem ber 1993 and his car
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was searched by the police. H e was charged w ith  possession of 
illega l f ire a rm s  a lleg ed ly  fo u n d  in  h is car, w ith  e n te r in g  a 
prescribed area, and with possession of seditious publications. He 
was released on bail of 300,000 Kenya shillings on 19 October, 
b u t was fo rb idden  entry  in to  the  «restricted secu rity  zone» of 
N akaru  d istrict and was o rdered  to  report tw ice w eekly to the 
police. The case is still pending. K ariuki has been  involved in 
representing victims of ethnic clashes in the N akaru  area of the 
R ift Valley as w ell as victim s o f hum an  righ ts  abuses by the 
government.

M a r th a  K aru a : L aw yer fo r G eorge B M  K ariu k i in the 
contempt of court case against him, and M P for the Democratic 
P a r ty  (D P ). M rs . K arua  w as  e jec ted  from  th e  c o u rt by  the  
presiding judges and forced to  w ithdraw  from the case. She was 
herself threatened w ith contem pt of court charges, after filing an 
affidavit questioning the neutrality  of one of the judges.

O n 5 M arch 1994, M rs. K arua organised a public meeting in 
her constituency of Gichugu, Kirinyaga District. The meeting was 
cancelled by  the authorities hours before it w as due to begin, 
despite  a  licence to  hold th e  m eeting  w hich  h a d  earlie r been 
granted. The licence was re trac ted  by  the local d istric t officer 
although, by  law, such a licence can only be retracted  by  a district 
commissioner. M rs. K arua reassem bled the m eeting outside the 
offices of the d istrict officer concerned; the partic ipan ts  at the 
meeting were surrounded by police dressed in riot gear and armed 
with tear gas.

T a ib  A li T aib : H um an  r ig h ts  law yer in  M om basa . I t  is 
reported that, in December 1993, Mr. Taib was beaten by  police 
at his office. He was then taken  to the police station and charged 
w ith  sedition, on the  evidence o f pam phlets w h ich  the  police 
claim ed to  have fo und  in h is  office. The a r re s t  fo llow ed  an 
incident the previous day in w hich  the police attem pted to  search 
the house of a  client of Taib s w ithout a search w arran t, and Taib 
h ad  fo rb id d e n  th em  entry . T he  po lice  th en  th re a te n e d  Taib 
«would be dealt w ith .»
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N g ’ang’a  Thiong'o: Lawyer. I t  is reported tkat Thiong’o was 
den ied  access to  his client, F rancis  Kipyego Rotich, w ho was 
charged  w ith  sedition for m aking  a derogatory  rem ark  about 
police officers. W hen the law yer w as perm itted to see his client, 
p riso n  officers rep o rted ly  re fu se d  to  allow  them  to  speak  in 
private, thus impeding the preparation  of the defence case. Such 
action is in contravention of bo th  the N ational law  (the Prison 
A ct) a n d  the  U N  B asic P r in c ip le s  on th e  R ole o f  L aw yers 
(Article 8).

G ibson K am au K uria: Lawyer, legal counsel for the lecturers 
in the  U A SU  case (see above). O n  14 J a n u a ry  1994 he was 
p reven ted  from  entering  the  un iversity  com pound by  security  
officials, who told him they had  orders from the Vice-Chancellor 
to b a r him from the campus.

O n e s m u s  G i th in j i :  F o rm e r  N a iro b i C h ie f  R e s id e n t 
M agistrate. He was the trial judge in the case of the «Ndeiya Six» 
who w ere arrested in connection w ith  a raid on the N deiya Chief’s 
Camp in O ctober 1993, and charged w ith robbery w ith violence. 
T he m a g is tra te  d ism issed  th e  case, re fu s in g  to  a c c e p t th e  
confessions of the six which he stated had clearly been obtained 
by means of torture. The m agistrate condemned the behaviour of 
the police in the case and directed the Commissioner of police to 
take immediate action against those responsible for the torture. 
Onesm us Githinji was subsequently transferred from N airobi to 
Kitui, 130 km  west of Nairobi.

P au l M uite: Defence law yer in the Koigi W a W amwere trial 
(described above) and F O R D  Kenya MP. Following the ejection 
o f m em bers o f R P P  from  th a t  tr ia l  (see above) M u ite  w as 
req u ired  to a ttend  N akaru  police station and asked to  m ake a 
statem ent about the RPP. Police officers reportedly accused him 
of paying the R PP  members to  a ttend  the trial to help Koigi W a 
W am w ere escape. In Ju n e  1994 M uite complained officially to 
th e  D ire c to r  of S ta te  In te llig en c e  and  S e cu rity  o f c o n s ta n t 
security police surveillance.
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O n 8 M arch 1994 M uite w as forced out of part of his Kikuyu 
constituency, w hen he w ent there w ith a  film crew  to  investigate 
allegations tha t land was being sold off by  local officials. The local 
district officer evicted M uite and the journalists accom panying 
him.

Ja co b  M utua: Lawyer and  member of the DP. In  April 1994, 
M utua w as arrested, along w ith  five other D P  m em bers, a t the 
office o f Kyale M w endw a, national officer o f the  DP. The six 
were first taken to Kilimani police station and then  transferred  to 
several o th e r  po lice  s ta tio n s . T hey  w ere  he ld  incommunicado 
overnight, released  the follow ing day, and  la te r  charged  w ith  
holding an illegal meeting.
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Lebanon

B e tw e e n  e a r ly  1975 an d  
O ctober 1990, Lebanon witnessed a 
b ru tal civil war. The w ar featured a 
c o m p le te  la c k  o f  c e n tra l
g o v e rn m e n ta l  c o n tro l  a n d  g ro ss
violations of hum an rights, including 
in d isc rim in a te  shelling , sum m ary  
e x e c u tio n , d is a p p e a ra n c e s , a n d  
displacement of population.

In  O c to b e r  1989, th e  T a if 
Accords were signed. The Accords, 
a  charter for national reconciliation 

proposed by the Arab League, w ere endorsed by some Lebanese 
D eputies in Taif, in Saudi A rabia. A t the beginning of 1991, a
G o v e rn m e n t o f N a tio n a l U n ity  w as e s ta b lis h e d  u n d e r  the
presidency of President Elias El-Hrawi. In  Ju n e  1991, Syria and 
Lebanon signed a treaty  of «Brotherhood, Co-operation and Co- 
ordination». Amongst the m ain m easures to  im plem ent the Taif 
A ccords, w as the  ap p o in tm en t in  J u n e  1991 o f an  en la rged  
P a rlia m e n t com prising  o f 40 m em bers, w ith  eq u a l seats for 
Christians and  Moslems. In  the summ er of 1993, parliam entary 
elections w ere held. In  August 1991, the Governm ent announced 
a  general amnesty covering crimes committed p rio r to 28 M arch, 
including politically motivated crimes.

D uring  the last three years, the Lebanese arm y and Syrian 
arm y units jointly disarmed m any militia units and took control of 
areas previously controlled by  them. O ther arm ed factions such as 
Amal and  Hizbollah continued to control several areas in Lebanon. 
Also, the South Lebanon Arm y (SLA) m aintained its control over 
the Jezzine  area. Israel and the SLA kept the area know n as the 
«security zone» along the Lebanese/Israeli borders under their
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co n tro l. A dd itiona lly , S y ria n  tro o p s  a re  still p re s e n t in  the  
country.

M o re o v e r , th e s e  d if f e re n t  fo rc e s  m a in ta in  th e i r  ow n 
com m and s tru c tu re s , s e c u r ity  o rg an iza tio n s , d e te n tio n  and  
interrogation centres, and quasi-judicial systems outside the reach 
of the law. F or example, the  intelligence b ranch  of the Syrian 
a rm y  (m oukhabarat) m a in ta in  a n u m b e r  o f su c h  c e n tre s  in  
Lebanon and often transfers its prisoners to Syria. Among them 
are tw o centres in Beirut, one in  Tripoli, one in  H azm ia, and 
several centres in the Bikaa Valley. Israel and the SLA m aintain 
th e  n o to rio u s  ja il o f K hiam  in  th e  L ebanese  S ou th . Finally , 
HLzboLlah runs two jails, one in  the southern suburban Beirut, and 
the other in Baalbek, in the B ikaa Valley.

The Ju d iciary

T h ere  is H ig h  C ouncil o f th e  J u d ic ia ry  in  L eb an o n  to  
supervise the independence and  functioning of the judiciary. The 
H ig h  C o u n c il is com p o sed  o f 10 m em bers , o f w hom  3 a re  
a p p o in te d  ex officio, and  sev en  a re  ap p o in ted , b a sed  on the  
nom ination of the M inister of Justice.

Judges are appointed by  a  presidential decree based on the 
suggestion of the M inister of Ju stice  following the approval of the 
High Council of the Judiciary. Their subject m atter jurisdiction is 
d e te rm in ed  by  a decree  o f th e  M in is te r  of J u s tic e  w ith  the  
approval of the High Council o f the Judiciary. Between 1993 and 
1994, th re e  p resid en tia l dec rees  w ere  issued  p ro v id in g  fo r a 
general re-appointm ent to judicial positions around the country, 
followed by  decrees for the determ ination of their subject m atter 
jurisdiction. Reportedly, the choices m ade were heavily influenced 
by politics.

As to  th e  d isc ip line  o f ju d g es , th e  H igh  C ouncil o f the  
Jud ic iary  is in charge of establishing a  D isciplinary Council. The
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latter is composed of the President, or Vice-President, of the H igh 
C ouncil o f th e  Ju d ic ia ry , an d  fou r o th e r m em bers w ho are  
appointed yearly. M oreover, the law states tha t the transfer and 
dismissal of judges is governed by  law.

However, during the last tw o years, governm ental pressure 
has been exerted on judges w ho oppose the Governm ent to push 
th em  to  res ig n . R ep o rted ly , a b o u t 40 ju d g es have  res ig n ed  
because of such pressure.

Ju d g es receive th e ir incom e from  three d ifferen t sources. 
Their regular salaries are determ ined by law and follow the same 
guidelines as those of the civil service, although generally higher. 
Additionally, a  second unofficial payment is provided to them out 
of the Judicial Solidarity F und  which is financed by  compulsory 
contributions collected from petitioners by court bailiffs. A  th ird  
com pensation is paid to  the judges in re tu rn  for functions they  
p e rfo rm  on com m ittees o r fo r secondm en t. M e m b ersh ip  o f 
committees and secondm ents rem ains the acknowledged w ay of 
rew arding favoured judges.

One of the most im portant challenges to the independence of 
the judiciary in Lebanon has been Law N°. 117 of 1991. This law 
led to the creation of a  private company, Solidere, which received 
unprecedented concession over the entire old downtown section 
of the city of Beirut. U nder the said law, which has been severely 
criticised for its unconstitu tionality , Solidere appropria ted  the 
rights of landlords and leaseholders in downtown Beirut and was 
to compensate them  in the form  of its stocks.

Two commissions w ere appointed, one to estimate the value 
of the  real estate righ ts on a  lot-by-lot basis, and  the o ther to 
distribute the amounts among the claimants. These commissions 
w ere called p rim ary  comm issions, and each one o f them  came 
under a higher commission of appeal which w ould render final 
decisions. The com m issions w ere  headed  b y  judges, m any of 
w hom  are presidents of courts of appeal.

These commissions operated  and made decisions, in camera
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w ithou t ho ld ing  any  hearings o r observ ing  any  ru les  o f civil 
procedure or of evidence. W hen  challenged before the G eneral 
A ssem b ly  o f th e  C o u rt o f  C a ssa tio n , it  w as ru le d  th a t  th e  
com m issions, though  p re s id ed  over by  judges, w ere  n o t o f a 
judicial n a tu re  and  that, consequently, it could n o t rev iew  the 
actions o r inaction of the judges involved.

T he sa id  com m issions p la c e d  e x tre m e ly  lo w  v a lu e  on 
p ro p e r ty  th a t  w as g e n e ra lly  re g a rd e d  as som e o f  th e  m o st 
expensive. In spite of the public uproar opposing their rulings, the 
commissions continued to operate outside the judicial system.

O f particular concern is the fact that the judges involved in 
the commissions received no compensation from the governm ent 
bu t were compensated privately, usually by lump sums of m oney 
p e r  decision  issued, by  S o lidere  and  its official founder, the  
National Council on Reconstruction, who are the adversaries of 
the  d isadvan taged  claim ants. This has clearly underm ined  the 
independence of judges. Additionally, a num ber o f court bailiffs 
and  process servers w ere em ployed as support s ta ff  an d  w ere 
privately rew arded by the same source.

M any lawsuits challenging the constitution and practices of 
Solidere w ere filed as of D ecem ber 1993 and are still pending 
w ithout any  answ er from Solidere. Lawyers for the plaintiffs have 
n o t been  allow ed  access to  th e  files concern ing  th e ir  c lien ts 
despite several demands.

M ilitary C ourts

D uring the period Ju n e  1993 to December 1994, the m ilitary 
system  h an d led  nearly  22,000 cases, m ostly involving civilian 
defendants. In  justifying such action, military prosecutors accuse 
regular prosecutors and regu lar crim inal courts o f lax ity  in  the 
pu rsu it o f justice. The a rrests  are largely m ade by  intelligence 
personnel w ho have no legal au thority  or by m ilitary police. In
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m any  cases, no a rre s t w a rra n ts  are  issued  a t the  tim e of the 
detention. Also, the tria l procedures prescribed  by  law  are not 
respected.

Apparently, the military sometimes expands its «judicial» role 
beyond the military court system so as to interfere in the regular 
judiciary. This took place in the case of militia chief Sam ir J a ’ja ’. 
T he  case  w as p e n d in g  b e fo re  th e  h ig h e s t  c r im in a l fo rum , 
constituted of the Judicial Council sitting as a  crim inal court of 
th e  f ir s t  in stance , w ith  no r ig h t o f appeal. T he M in is te r  of 
Defence issued a decree keeping custody of the defendants at a 
special jail he created at the M inistry  of Defence. All efforts made 
by  law yers o f M r. J a ’ja ’ to have him rem oved to  a  regular jail 
failed. In  protest, his lawyers w ithdrew  from the case. The Court 
asked the Bar Association to appoint new lawyers for J a ’ja ’.

The in tervention of the m ilitary  in the  ju d ic ia ry  has been 
w o rse n ed  by  the  decision  o f the  C ou rt o f C assa tio n . O n  24 
F eb ru ary  1994, the C ourt decided tha t the civil justice  system 
lacked  any  au th o rity  over m ilita ry  justice. C onsequently , the 
C o u rt concluded  th a t it has no ju risd ic tion  to  rev iew  alleged 
violations of law  committed by  civilian judges, appointed in the 
m il i ta ry  c o u r t  sy s tem  as p r o s e c u to rs  o r  as in v e s t ig a t in g  
magistrates.

The F oreign  C onnection

Powerful foreign forces, both military and political, exercise 
a u th o r i ty  in  L eb an o n  in a  m an n e r th a t  o ften  o v e rr id es  the  
coun try ’s laws and institutions. Syria m aintains strong influence 
over Lebanese affairs and has an  influential m ilita ry  presence 
there. Israel occupies almost 10% of Lebanese territory. HizbolLah 
is the main active militia opposing the SLA and the Israeli troops 
inside Lebanon. The Israelis, on their side, support the  SLA, a 
militia force mixed w ith Lebanese arm y elements w hich operates 
w ith in  the Israeli-occupied «security  zone.» The dom inance of
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foreign pow ers over Lebanon has a  two-fold effect. First, there 
are large areas in Lebanon w here national laws are not perm itted 
to  be im plem ented. Second, po litic ians and  law m akers in the 
co u n try  can n e ith e r p rov ide  any  appreciab le  su p p o rt for the 
independence o f the  jud ic ia ry  no r guarantees for the  physical 
safely of lawyers and judges.

The example of the form er Chief of the Judicial Investigation 
Bureau, w ho retired in Ju ly  1993, served as a strong and negative 
m essage to  judges and  law yers in  Lebanon. H e h a d  b ro u g h t 
disciplinary action against tw o  high judges for breaching  their 
duty  of independence and in tegrity  by  giving political speeches 
supportive of Syrian leaders a t a  large dinner party  held in honour 
of the Syrian M inister of Defence . In  reaction to the Chief of the 
In v e s tig a tio n  B u re a u ’s a c tio n , th e  S y r ia n  s e c u r i ty  fo rces , 
reported ly , im m ediately  su rro u n d e d  his house in  B e iru t and  
a ttem p ted  to  tak e  him  by  fo rce  to  one of th e ir  in te rro g a tio n  
centres. The attem pts took th e  proportions of a  m ajor scandal. 
The forces finally ceased attem pting, w hen the Syrian command 
aborted the mission. The two judges concerned were soon cleared 
o f the  d isc ip lin a ry  ch arg es  a n d  th e y  c o n tin u e  to  ho ld  h igh  
positions. O ne is an appellate  ch ief judge, and  the  o ther is a 
judicial inspector general.

M o h a m m e d  M u g ra b y :  H u m a n  r ig h ts  law y e r. H e  is 
representing defendants who are  on trial before the m ilitary court 
in B eirut. O n  18 J u n e  1994, an  assis tan t m ilita ry  p rosecu to r 
spoke before  the  m ilitary  c o u rt denouncing M r. M ugraby  for 
argum ents he made in the pleadings of a  previous case concerning 
the status of Israel in South Lebanon. Mr. M ugraby had said that 
Is ra e l is n o t an  enem y o f L e b a n o n . T he a s s is ta n t  m ilita ry  
prosecutor, subsequent to the  tria l in w hich the said statem ent 
w as m ade verbally  and in  w riting , s ta ted  th a t such  comm ents 
were not excusable and constitute an offence against state security 
for which he should be punished.

The C entre for the Independence of Ju d g es  and  Lawyers 
(C IJL ) has expressed its concern tha t lawyers should be free to 
make argum ents in court on behalf of their chents w ithout fear of
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being prosecuted them selves. The C IJL 's concern w as w ithout 
p re ju d ice  to  its position  th a t  S ou th  L ebanon  is an  occup ied  
territory.

O n 5 J u ly  while Mr. M ugraby  was meeting w ith the Chief 
M ilita ry  P ro secu to r, the  sam e a ss is ta n t m ilita ry  p ro se c u to r  
reported ly  m ade similar rem arks. The comments m ade against 
M r. M u g ra b y  h av e  b e e n  p u b lis h e d  in  s e v e ra l  L e b a n e se  
newspapers.

In  Septem ber 1994, a n o th e r assistant m ilitary  p rosecu to r 
sum m oned M r. M ugraby to appear in his office on 10 O ctober 
1994. The summon stated th a t M r. M ugraby was to be questioned 
for argum ents he has made before the military court during the 
m o n th  o f J u ly . A c tin g  m a in ly  u p o n  th e  ad v ice  o f  th e  B ar 
Association tha t the summon was unlawful, Mr. M ugraby did not 
comply. Subsequently, another summon was made for 20 October 
1994 and was published in local newspapers. He ignored it.

In  Novem ber 1994, the B eirut Bar Association received two 
official requests to approve the prosecution of Mr. M ugraby. The 
first request was made by the m ilitary prosecutor. H e alleged that 
statem ents m ade by M r. M u g rab y  in his argum ents before the 
m ilitary court were in violation o f the Penal Code and disturbed 
Lebanon’s relations w ith a  friendly country, meaning Syria. The 
second request was made by  the M inister of Defence through the 
B eirut public prosecutor. H e accused Mr. M ugraby o f spreading 
in fo rm ation  defam ing the  L ebanese G overnm ent th ro u g h  his 
correspondence w ith international hum an rights organizations.

After conducting its own investigations into the merits of the 
tw o  accusa tions , th e  C ouncil o f th e  B e iru t B ar A ssocia tion  
decided to  reject both requests.

G hassan  Sheet: Lawyer and a member of the Beirut Bar. In 
J u n e  1994, M r. S heet a p p e a re d  a t HizboUah’d ja il in  B eiru t's 
southern suburb to seek the release of a  client. The result was that 
he w as detained him self for 65 days. The B ar Association was 
alerted, bu t was unable to  take any decisive steps to obtain his
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release sooner. S heet has n o t b ro u g h t any  com plain t aga in st 
HizboLlah for fear of reprisal.
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L ibya

M an su r  K ik h iya :
Lawyer and board  member of 
th e  A rab  O rg a n iz a tio n  fo r 
H u m a n  R ig h ts . O n  11 
D e c e m b e r  1993, K ik h iy a  
disappeared from his room at 
a l S a f ir  H o te l  in  C a iro , 
Egypt. He left behind him his 
m e d ic a tio n  a n d  p e rs o n a l  
belongings. H e is diabetic and 
needs regular medication.

Kikhiya was in Egypt to 
a tte n d  th e  G en era l A ssem bly  o f the  A rab  O rg a n iz a tio n  for 
H um an Rights. He was elected to be a  m em ber o f its executive 
committee.

B etw een 1975 and  1980, K ikhiya w as L ibya’s P erm anen t 
Representative before the U nited  Nations in N ew  York. In 1980, 
he resigned  in  p ro te s t aga in st his G o v ern m en ts  execution of 
political opponents. Since then, he has been an active opponent of 
the Government. He was living in exile in France.

H um an rights organizations have expressed fear that he may 
have been abducted by  L ibyan G overnm ent agents, and taken  
back to  Libya.
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M alaysia

K uala ^ u m p u r

South  C h in a  Sea

Malaysia
4

Indonesia

IS aM a la y s ia  
federal parliam entary 
m onarchy. The head 
of state is the Yang di- 
P artuan Agong, a 
m o n a rc h  e le c te d  
e v e ry  five y e a rs  by  
the  n in e  h e re d ita ry  
M a la y  ru le rs  fro m  

among their own number. A  cabinet, headed by a  Prime Minister, 
is appointed by the head of state. There is a  bicam eral legislature 
a t the  federa l level, com prising  o f a S ena te  a n d  a H ouse o f 
Representatives. M em bers of the Senate are nominees of either 
the Yang di-Partuan Agong or of the state assemblies; the House of 
R epresentatives is d irec tly  elected. R esidual legislative pow er 
vests in the state assemblies. There is a history of tension between 
th e  federa l p a rliam e n t a n d  the  m onarchy. T he C o n stitu tio n  
(A m endm ent) A ct o f 10 M ay  1993 red u ced  th e  m onarchy 's  
p o w e rs . T he  A c t re m o v e d  th e  m o n a rc h 's  p o w e rs  to  d e lay  
leg isla tion  an d  s tip u la te d  th a t  th e  m onarch  m u st follow  the  
governments «advice.»

The M alaysian  F edera l C ourt, called the  Suprem e C ourt 
u n t i l  th e  c h a n g es  e f fe c te d  b y  th e  1994 C o n s t i tu tio n a l  
(Amendment) Act, exercises final appellate authority  and also has 
ju risd ic tion  to  in te rp re t th e  C onstitu tion . The C onstitu tional 
(Amendment) Act 1994 established a Court of Appeal. Below this 
a re  tw o H igh  C ourts: the  H igh  C ourt o f M alaya, w hich  has 
ju risd ic tio n  fo r p en in su la r  M alaysia, an,d the  H igh  C ourt of 
B orneo , w h ich  has ju r isd ic tio n  fo r th e  s ta te s  o f S abah  an d  
Sarawak. The Chief Justices of the two H igh Courts sit on the 
Suprem e C ourt bench, together w ith the Lord President of the 
C ourt and seven other Suprem e Court judges.
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Since a  dispute betw een the judiciary and the governm ent 
w hich culm inated in 1988 w ith  the suspension of six Suprem e 
C o u rt ju d g es  a n d  th e  su b se q u e n t rem oval o f th re e  o f them  
including the  th en  L ord  P resid en t of the Suprem e C ourt, the 
jud ic iary  has been  seriously w eakened, bo th  in re la tion  to  its 
capacity  to  m ain tain  independence in the  face of governm ent 
pressure, and w ith regard to the  scope of the powers allowed to  it 
u n d e r  th e  C onstitu tion . T he d ispu te  arose o u t o f a  series o f 
decisions of the higher courts unfavourable to the governm ent. 
The Prim e M inister, M ahathir M ohamad, responded by  publicly 
criticising the judiciary and initiating a  series of constitutional and 
legislative amendm ents which severely circumscribed the role of 
the courts. In  1988, the Constitution was amended to rem ove the 
judicial pow er which was vested in the High Courts. Instead the 
High Courts are now vested w ith  «such jurisdiction and  powers 
as may be conferred by  or under Federal Law.» This means that 
the extent of the jurisdiction of the courts may be determ ined by 
th e  le g is la tu re  r a th e r  th a n  b y  th e  c o u rts  th e m se lv e s . T he 
am endm ent allow s pa rliam en t to  enact legislation lim iting  or 
prohibiting judicial review. A  second am endm ent to  Article 145 
allow s P a rlia m e n t to  en ac t law s w h ich  p e rm it th e  A tto rn e y  
General to  determine which court will hear a particular criminal 
case, or to  transfer a  case from one court to another. A ccording to 
the am ended Article, such legislation may «confer on the A ttorney 
General pow er to determine the  courts in which or the venue at 
which any proceedings which he has pow er ... to institute shall be 
instituted or to which such proceedings shall be transferred .»

The C onstitu tion (Am endm ent) A ct 1994 includes clauses 
which further consolidate governm ent control over the judiciary. 
The Act provides for the draw ing up of a judicial code of ethics. 
C lau se  3A  s ta te s  : «T he Yang dl-Pertuan Agong  on  th e  
recom mendation of the Chief Justice, the President of the Court 
of Appeal and the Chief Ju stice  of the High Courts, may, after 
consulting w ith the Prime M inister, prescribe in w riting a  code of 
ethics w h ich  shall be observed  by  every  judge of the  F edera l 
C o u r t .» C la u se  21 o f th e  A c t a m e n d s  A rtic le  125 o f  th e  
Constitution by  enlarging the grounds for the removal of a  judge. 
Previously, w here the possible removal of a judge w as a t issue,
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rep resen ta tions could be m ade to  the Yang di-Perluan Agong to 
ap p o in t a trib u n a l to  enqu ire  in to  the  ju d g e ’s conduct on the 
grounds of «misbehaviour or inability, from infirm ity of body or 
m ind or any other cause, to  properly discharge the functions of 
his office.» U nder the new  amendment, these criteria have been 
replaced; such a  tribunal m ay now be convened on the grounds 
th a t the judge has breached any of the provisions o f the code of 
e th ic s  to  be  d ra w n  up  u n d e r  C lause  3A. T h u s , th e  P rim e  
M inister's involvem ent in the draw ing up  of the code of ethics 
allows him considerable influence over the dism issal of judges. 
The p residen t of the M alaysian  Bar Council has been  sharply  
critical of the amendment; he has argued tha t the involvement of 
th e  Prim e M in iste r in th e  d rafting  o f the  code o f eth ics w ill 
« rem ove a n y  s e p a ra t io n  b e tw e e n  th e  J u d ic i a r y  a n d  th e  
Executive.»

The former Lord President of the Supreme C ourt (now the 
Federal C ourt) Tun H am id  Omar, w ho chaired  the tribunal in 
1988 which recommended the removal of the then  L ord President 
Tun S a lleh  A bas, r e t i r e d  in  N o v em b er 1994 u n d e r  sev era l 
allegations of corruption . D espite police repo rts  lodged on the 
m atter by lawyer and M em ber of Parliam ent W ee Choo Keong, to 
date no action has been taken against Tun Hamid.

A further cause for concern relates to  the appointm ent and 
p rom otion  of judges. In  a t least tw o  re c e n t cases o f jud ic ia l 
appointments, in the Federal Court and in  the C ourt of Appeal, 
junior judges have superseded their more senior colleagues. Such 
supersessions give rise to  the fear th a t the appointm ents process is 
influenced by political considerations.

In the past, there  has been conflict betw een the B ar Council 
and the government as a result of the criticism of the governm ent 
by the council (see Attacks on Justice 1991-1992). However, the Bar 
Council, as evidenced by  the comments quoted above, continues 
to  m a in ta in  its  in d e p e n d e n c e  a n d  to  b e  a  v o c a l c r i t ic  o f  
g o v e rn m e n t p o l ic y  re g a rd in g  th e  ju d ic ia r y  a n d  th e  le g a l  
profession.

11 A ttacks on Ju stice



The Rule of Law  in M alaysia continues to be impinged upon 
by  the governm ent’s reso rt to  em ergency legislation fo r which 
little justification now  exists. The Internal Security A ct of 1964 
(IS A ) w as o rig in a lly  e n ac ted  to  dea l w ith  the  n o w  defu n c t 
communist insurgency. The Act has continued in force and  can be 
repealed only by a  resolution of both houses of parliam ent. The 
State of Em ergency proclaim ed in  M ay 1969 is still in existence in 
M alaysia, resulting in many em ergency laws still being invoked 
a n d  en fo rced . The ISA , th e  E m e rg e n c y  (P u b lic  O rd e r  and  
P reven tion  o f C rim e) O rd inance  o f 1969 and  the  D angerous 
D rugs Act o f 1985 all perm it detention w ithout trial or judicial 
review. The ISA  provides for prolonged detention w ithout trial: 
an initial period  of 2 m onths’ detention m ay be extended for a 
period of two years, renewable indefinitely, on the authorisation, 
in writing, of the M inistry for Hom e Affairs. An Advisory Board 
exists w hich m ay receive representations against the detention 
order but it has pow er only to m ake recommendations. In  1988, 
the  A m endm ent to  A rticle  121 o f the  C onstitu tion , described  
above, removed judicial review of detention orders save in regard 
to  any  question  re la ting  to  p ro ced u ra l requ irem en ts. S im ilar 
restrictions w ere imposed in relation to  the Em ergency (Public 
O r d e r  an d  P re v e n tio n  o f  C rim e) O rd in a n c e  1969 a n d  the  
D angerous D ru g s A ct o f 1985. O n  a  m ore genera l level, the 
courts have been reluctant to undertake any substantial review  of 
IS A  m inisterial de ten tion  o rders. T hey  have been  c o n ten t to  
impose a  subjective test of the reasonableness of the orders, w ith 
th e  re s u l t  th a t  th e  M in is te r ia l  p o w e r  in  th is  a re a  rem a in s  
effectively unchecked. This approach  is against th a t tak en  by  
m any Commonwealth countries, w here the objective test is now  
w ide ly  applied . T he giving o f o ften  in ad eq u a te  or irre le v a n t 
grounds for detention, and the courts' declared inability to review 
such grounds, effectively subverts Article 151 of the Constitution, 
under which detainees m ust be informed of the grounds of their 
detention.

Jud ic ia l pow er is also restricted  in  relation to  the presr 
1988 amendm ent to the Printing Presses and Publications A 
1984 provides that, where the M inister for Hom e Affairs c
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or suspends a licence or perm it under the Act, the courts have no 
jurisdiction to hear a challenge to such a decision.

W here the A ttorney General invokes the Essential (Security 
Cases) Regulations of 1985, there is some derogation from  the fair 
trial standards which usually prevail. The regulations are usually 
ap p lie d  on ly  in  f irearm s cases. U n d e r the  R eg u la tio n s , th e  
authorities may detain alleged offenders for an indefinite period of 
time before bringing formal charges. There are also less stringent 
s ta n d a r d s  fo r  a c c e p tin g  se lf - in c r im in a tin g  s ta te m e n ts  b y  
defendants.

In  Novem ber 1993 the State Assembly of K alanten passed a 
law to introduce the shari’a penal system. In order for the law to 
take effect, an amendm ent to the Constitution was required.

Cecil Rajendra: Lawyer, hum an rights activist and  poet. It is 
reported  that, on 5 Ju ly  1993, his passport was confiscated by the 
M in is try  for Hom e Affairs, p reven ting  him from  travelling  to 
L ondon and Vienna to  read  his poetry. Though the M alaysian 
authorities first invoked the Official Secrets Act and  refused to 
give reasons for the confiscation, they later announced that their 
action was a  result of M r. R ajendra’s «anti-logging activities.* Mr. 
R ajendra has provided legal aid and assistance to  the rural and 
urban  poor in Penang and Province Wellesley. H is passport was 
re tu rned  to him in August 1993. However, the authorities have 
said th a t the case against him is still under investigation.

K haire l A nuar U jang: Legal director of the Islamic group A1 
A rquam . K hairel A nuar U jang  w as a rrested  along w ith  o ther 
m em bers of the group in Septem ber 1994, under the  ISA. The 
a rre s ts  w ere  p a r t  o f a c rack d o w n  by  the  g o v e rn m en t on Al 
Arquam; the group may have been seen as a political th rea t to the 
governm ent. The leader of the group, Ashaari M uham m ad, was 
re leased  on 28 O ctober, b u t  K hairel A nuar U jang  rem ains in 
custody.
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Z a b a id i  M o h am m ed : L egal A dvisor to  A1 A rquam  an d  
fo rm er m ag is tra te . H e w as d e ta in ed  by  the  au th o ritie s  on 6 
Septem ber 1994.

W ee Choo Keong: Lawyer and M em ber of Parliament. Wee 
Choo Keong was sentenced by  the High Court in Kuala Lum par 
to two years  im prisonm ent fo r contem pt of court for allegedly 
disobeying an ex-parte court o rder which m any considered to  be a 
g a g -o rd e r  p re v e n tin g  W ee a n d  tw o  o th e rs  from  p u b lish in g  
matters relating to im proprie ties, irregularities and illegalities* in 
two public listed companies. Later public disclosure revealed that 
the managing director of these companies was closely associated 
w ith  th e  fo rm er L o rd  P re s id e n t o f the  Suprem e C ourt, Tun 
Hamid Omar. Tun Ham id had  presided in interlocutory appeals 
before the Suprem e Court in the same action where W ee was one 
of the defendants. W ee appealed to the Federal Court against his 
conviction and sentence. The appeal began on 17 Ja n u a ry  1995 
and lasted for five days; judgem ent was reserved. H e alleged the 
bias of the trial judge as one o f the grounds for appeal. The C IJ L  
sent an observer to the hearing of the appeal.
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M auritania

The legal system of M auritania 
faces enormous obstacles, including 
an om nipotent executive branch, a 
lack  o f m ate ria l reso u rces  and  of 
a d e q u a te  tra in in g , a n d  a  soc ie ty  
rigidly divided on racial and ethnic 
lines. In  1994, however, a  law  was 
passed which formally established a 
measure of judicial independence, at 
least theoretically. Law N ° 94.012 of 
17  F e b ru a ry  1994 p ro v id e s  th a t  
judges are irremovable (art. 8), that 
nom inations o f judges m ust be by 

proposition of the H igh Council of the Jud ic iary  (art. 4), and that 
the H igh Council is to include members elected from the judiciary 
by their colleagues (art. 48).

The effects of this progress, though, rem ain to be seen. It is 
a rg u e d  th a t  as a p ra c t ic a l  m a t te r  th e  ju d ic ia ry  rem a in s  a 
dependent power. In D ecem ber 1994, the Ordre National dej AvocaU 
released its M em orandum  on the state of Justice  in M auritania, in 
which it calls for urgent reform  of the judicial system and the legal 
profession. The Ordre calls for, among others, the improvement of 
jud ic ia l tra in in g  and  salaries, the  refo rm  of substan tive  legal 
provisions, and a reinforcement of the role of the Supreme Court.

T h e  ra p id  in c re ase  o f th e  n u m b e r  o f law y ers  is also  a 
concern. W hile there w ere 25 law yers in the country  in 1986, 
there are approxim ately 250 today, an increase of 1000 percent in 
less th an  ten years. This increase is due to  the lack of adequate 
regulation of admission to the profession; some, notably the Ordre 
National ded Avocati itself, say tha t this had led to the «banalisation» 
of the profession.
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D ia  A bderrahm ane: Juge d’hutruction. In  April 1994, Judge  
A b d e rra h m a n e  w as rem oved  fro m  office b y  th e  M in s te r  o f 
J u s tic e . T he J u d g e  had  p ro v is io n a lly  re leased  a  m an  from  
detention accused of having a ttacked  tw o French priests in the 
Church of N ouakchott in A ugust 1993. The provisional release, 
a p p a re n tly  on  th e  g ro u n d s  o f  la c k  o f  m e n ta l f i tn e s s , w as 
controversial.

B a M oham ed E l Ghali: Judge . Beginning in August 1993, 
Ju d g e  E l G hali was designated  b y  the  M in ister of Ju s tic e  to 
p reside over a Com m ission to  e laborate  tex ts  concern ing  the 
status of notaries and bailiffs. The resulting draft adopted by  the 
Commission displeased a certain m em ber of the Commission, Mr. 
M oham ed O uld  Boudida, c le rk  of the Tribunal de La Wilaya of 
N ouakcho tt. M r. B oudida began  d isrup ting  the  m eetings and  
verbally attacking the judge, and  on 22 D ecem ber he allegedly 
called Ju d g e  El Ghali a black A frican racist. In Ja n u a ry  1994, 
Judge El Ghali lodged a complaint w ith the M inister of Justice, 
th e  S ta te  P r o s e c u to r  a n d  th e  P r e s id e n t  o f th e  R e p u b lic . 
Apparently, no action was taken  on the complaint.
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M orocco

During the last few years, the 
M oroccan G overnm ent has made 
considerable progress in the area 
o f  h u m an  r ig h ts .  I t  r a t i f ie d  a 
num ber o f in te rn a tio n a l hum an  
r ig h ts  c o n v e n tio n s . A lth o u g h  
accom panied  w ith  reservations, 
th e  ra tif ic a tio n  is c o n s id e red  a 
s te p  fo rw a rd . Tw o im p o r ta n t  
in s t i tu t io n s  c o n c e rn e d  w ith  
hum an righ ts w ere  created . The 
first, the CorueiL conduitatif ded droitd 
de I ’homme (H u m a n  R ig h ts  

A dv iso ry  C ouncil), w as a p p o in ted  by  th e  K ing  in  1990 and  
includes representatives of political parties, professional bodies 
a n d  tw o hum an  righ ts  groups. The second, th e  M in is try  for 
H um an Rights, was created in Novem ber 1993.

M o re o v e r, th e  n u m b e r  o f p o litic a l p r is o n e rs  has b een  
significantly reduced through royal amnesties. In  1991 amnesty 
was granted to 230 individuals who were arrested  in the context 
of the W estern Sahara conflict. In  the summer of 1991, 28 military 
detainees, w ho w ere detained in the notorious secret detention 
cen tre  of Tezm am art, benefited  from  this action. In  1994, the 
death penalty imposed against 195 individuals was commuted.

D espite these improvements, major hum an rights concerns 
rem ain unresolved. D isappearances have taken  place during the 
la s t  25 y e a r s  in  M o ro c c o . M a n y  M o ro c c a n s  w h o  hav e  
disappeared  in the 1960s and  1970s, reported ly  continue to be 
incarcerated  in appalling conditions in secret detention centres 
aw ay from judicial control.
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A nother cu rren t hum an righ ts  concern  in M orocco is the 
question o f com pensating victim s of past hum an rights abuses. 
The case of those who were detained in Tezmamart is particularly 
compelling. As is known, at least 30 persons died in this detention 
centre before it was eradicated two years ago. Twenty-eight other 
detainees, w ho w ere released  from  there  by  v irtue  o f a  royal 
am nesty are  suffering from  serious physical and  psychological 
ailm ents. This raises a n o th e r  concern  reg a rd in g  governm en t 
compensation for them  and o ther victims of hum an rights abuses. 
Also, the death penalty is still applicable for th irty  crimes.

In  J u n e  1993, th e  M o ro c c a n  G o v e rn m e n t r a t i f ie d  th e  
C o n v en tio n  A g a in s t T o rtu re  a n d  O th e r  C ruel, In h u m a n  or 
Degrading Treatment or Punishm ent. However, the text is ye t to 
be published in the Official G azette - a  necessary condition for 
judicial enforcem ent of the C onvention in M orocco. Torture is 
c o n s id e re d  a  crim e u n d e r  th e  P e n a l C ode. M o reo v e r, i t  is 
considered  an  aggravating  circum stance  w hich necessita tes a 
ha rsher sen tence if  to rtu re  is com m itted  by  a judge, a  public  
officer, an official, or a m em ber of the public force, while on duty. 
However, only on rare occasions did the governm ent pursue state 
officials w ho  com m itted  ac ts  o f to r tu re . Also, p sycho log ica l 
to r tu re  is n o t considered  in c rim in a tin g . In  p rac tice , to r tu re  
continues to  take place with impunity.

O n 16 N ovem ber 1994, the  M oroccan G overnm ent sent a 
delegation to Geneva to rep resen t it before the U N  Committee 
A gainst T ortu re . The delegation  included  the  D irec to r o f the 
Central Adm inistration of N ational Security, Mr. Yousfi Kadouri. 
As it tu rn ed  out, Mr. K adouri was previously responsible for a 
detention centre know n as D erb  M oulay C herif in Casablanca. 
This cen tre  is no to rious as a  p lace w here  po litica l p riso n ers  
experienced various forms of to rtu re  during the seventies and the 
eighties.

The P enal Code

Before 1992, arrested  persons could be held in garde a vue 
incommunicado fo r p e rio d s  e x te n d in g  in d efin ite ly . T he  1992
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amendm ents to the Penal Code, however, restricted the detention 
to  96  h o u rs . In  c a ses  w h e re  th e  s e c u r i ty  o f  th e  S ta te  is 
endangered, the period of garde a vue may be extended for another 
96 hours. In contrast, those detained under the Code of M ilitary 
Ju stice  remain subject to garde a vue incommunicado detention for 
10 days, renewable as long as it is deemed necessary.

Preventive detention w as also restricted to two months and 
cannot be extended m ore th an  five times, for the same period. 
T h is  p e rio d  rem ains long , th e re fo re  v io la tin g  in te rn a tio n a l 
s ta n d a r d s .  A d d itio n a lly , th e  ru le s  r e g u la t in g  p r is o n s  a re  
undergoing revision. Prison conditions have so far been governed 
by  the Dahird (decrees) of 1915 and 1930, both  contradictory to 
the U N  M inimum Standards for the Treatment of Prisoners.

The Ju d iciary

According to the Constitution, the separation of powers and 
the independence of the judiciary are guaranteed. A  H igh Council 
of Jud ic iary  supervises the functioning of the judiciary.

The High Council of Jud ic ia ry  is presided over by the Kang 
and  is composed of ten  m em bers: six m em bers are elected and 
four are appointed ex officio. The judges in M orocco are appointed 
by  a  Royal Decree based on the nom ination of the H igh Council 
of Jud ic ia ry . The Council is also in charge of disciplining the 
judges.

In reality, however, the executive authority  interferes in the 
jud ic ia l adm inistration . In  con trad ic tion  to  the  law, the  H igh 
Council of the Jud ic iary  does not convene twice a  year. In fact, 
no t a single meeting was convened betw een J a n u a ry  1991 and 
J u ly  1993. This has allow ed the M in ister of Ju s tic e  to  act on 
behalf of the Council as provided by  the law. In  Novem ber 1993, 
fo r exam ple, 200 ju d g es w e re  a p p o in te d  b y  th e  M in is te r  o f 
Ju stice  independently of the H igh Council as prescribed by law.
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M o reo v e r, th e  law  re la tiv e  to  th e  O rg a n is a tio n  o f th e  
Judiciary, as modified by the dabir of Novem ber 1974, states that 
the M inister of Justice  can transfer judges for a lim ited period. In 
practice, however, the judges transferred  by the M inister remain 
in th e ir  p o s ts  fo r un lim ited  perio d s. Also, th e  M in is te r  m ay 
suspend, a t once, any judge w ho has committed «a grave error.» 
According to  the law, however, the M inister is under no duty to 
explain  h is decision . The H ig h  C ouncil, thu s, en joys only  a 
consultative role as to w hat proceedings can be taken concerning 
judges. A dd itiona lly , p re s id e n ts  o f c o u rts  hav e  th e  r ig h t to  
su p erv ise  ju d g es  w o rk in g  in  th e ir  a re a  o f ju r isd ic tio n . The 
M inistry of Justice  keeps files on every judge; these files include 
adm inistrative papers, the ju d g e s  grading, and  any  com m ents 
regarding the judge.

A m inah  M assoudi: Lawyer. O n  21 J u n e  1994, M assoudi 
arrived a t the judicial police in  Casablanca, a t the request of a 
close friend, to  assist his a rres ted  son. U pon h e r  arrival, M rs. 
M assoudi w as detained and in terrogated  on alleged offences of 
in su lt , d e fa m a tio n  a n d  d e n o u n c e m e n t. H e r  b r ie fc a s e  a n d  
docum ents w ere  also searched . W hen  she dem anded  th a t  the 
Batonnier o f R abat be p resen t, h e r request w as den ied  by  the 
police w ho stated tha t the presence of the Batonnier w as a  needless 
legal formality. The officer a t the judicial police refused to inform 
M rs. M assoudi s family of her arrest. The following day, she was 
transferred to  the Public Prosecution office in Casablanca, where 
she was insulted again by a prosecutor w ith w hom  she had had 
previous problems. Again she requested, w ithout success, that the 
Batonnier o f R a b a t be p rese n t. She w as re fe rre d  b a c k  to  the 
judicial police, w here she rem ained in custody until the Batonnier 
intervened on her behalf.

It appeared  th a t the problem  arose w hen, earlier on, M rs. 
M a sso u d i re fu s e d  to  r e p r e s e n t  tw o  in d iv id u a ls  w h o  w e re  
apparently connected to certain police officials in Casablanca. As 
a  result o f her refusal, they repeated ly  insulted and  threatened  
her, her family and her colleagues. Consequently, M rs. M assoudi 
com plained against them  in a  R abat court. T hey  con tinued  to 
h arass her, an d  later, w en t as fa r  as b rin g in g  an  a p p a re n tly
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baseless claim against her to the attention of the judicial police in 
C asab lan ca . A lthough  th e  tw o  a re  res id en ts  o f R a b a t, th ey  
subm itted their complaint to the Casablanca police to ensure the 
non-intervention of the Bar Association of Rabat, to which M rs. 
M assoudi belongs.

A hm ed A badarrine: Lawyer. In M ay 1993, M r. Abadarrine 
was representing a university student accused of participating in a 
dem onstration. The student claimed he was in another cily w hen 
the  dem onstra tions took  p lace an d  th a t he h ad  an  alibi. The 
prosecutor objected to bringing the alibi to court on the basis that 
there was a  confession and th a t this was a  praced verbal. The Court 
accepted the prosecution’s point despite the law yer’s objections.

Two weeks after the end of the trial, the public prosecutor 
sum m oned M r. A badarrine, and  asked him to explain term s he 
used w hen m aking the objection in court. A badarrine refused to 
answ er questions and requested th a t the Batonnier be present. He 
unsuccessfully demanded to p u t on record his objection to  being 
interrogated by  the prosecutor on a m atter that occurred during 
legal proceedings. H e was eventually  released w ithou t fu rther 
proceedings.

O n  19 O ctober 1994 during another trial, the judge called 
M r. A badarrine a liar w hen he made some legal objections. W hile 
questioning w itnesses, he w as continually subjected  to  insults. 
Consequently, he left the courtroom . The judge requested  tha t 
C ourt’s record show that the law yer insulted the C ourt and left 
w ithout permission.
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M yanm ar (Burm a)

Since S ep tem b er 1988 M y a n m a r has 
been  governed  by S L O R C , th e  State L aw  
a n d  O r d e r  R e s to ra t io n  C o u n c il , w h ic h  
abolished all constitutional governing bodies 
and subordinated the jud icial system to  the 
executive. SL O R C  governs b y  decree w ith  
little regard  for hum an rights standards. Its 
all-pervasive power renders th e  effective and 
independent functioning of th e  judiciary and 
legal profession impossible.

A N ational Convention, w hose purpose 
is to  p r e p a r e  a n e w  C o n s t i tu t io n , w as  
c o n v e n e d  on  9 J a n u a r y  1 9 9 3  a n d  h as  
con tinued  to  m eet p e rio d ic a lly  since then . 
The Convention is dom inated b y  delegates of 
S L O R C , w h o  c o m p rise  70%  o f th e  
participan ts. There a re  also delegates from  

the National League for D em ocracy (N LD ), the p a r ty  which w on 
the can ce lled  1990 e lec tions, an d  o th e r  o p p o s itio n  p a r t ie s . 
However non-SLO R C  participants at the conference have been 
h a ra sse d  b y  th e  a u th o r i t ie s  a n d  th e ir  p a r t ic ip a t io n  in  th e  
C o n v en tio n  has b e e n  se v e re ly  r e s t r ic te d .  T h e  six  g u id in g  
principles outlined by  S L O R C  for d iscussion a t  th e  N ational 
Convention include the continued participation o f th e  m ilitary in 
the «leading role of politics in the State of th e  fu tu re .»

Since the abolition of m ilitary tribunals in 1992 (see Attacks 
on Justice 1992-1995) judicial pow er has been  largely in the hands 
of the civilian courts, which are regulated b y  the Ju d ic ia l Law  N° 
2/88 o f Septem ber 1988. The Suprem e C ourt, com posed  o f a 
Chief Justice  and not more th an  five judges, hears appeals from 
the state and divisional courts; it also has original jurisdiction in 
some areas. Judges of the subordinate courts are appoin ted  b y  the

223 A ttacks on Justice



Suprem e C ourt w ith  the approval of SLO R C . A t all levels, the 
ju d ic ia ry  lacks guaran tees of secu rity  o f ten u re  o r p ro tec tio n  
against removal from  office. A  significant proportion of judges, in 
both the higher and the subordinate courts, have insufficient legal 
education or qualifications.

The Jud icia l Law based judicial proceedings on international 
fair trial standards, stipulating tha t trials m ust be public and that 
the defendant has the right to argue his case and to appeal to a 
higher court. However, in practice, trials are often sum m ary in 
nature, w ith the verdict predeterm ined by the executive. Delays 
in processing cases and in hearing appeals are frequent. Though 
m ost de fen d an ts  are  legally  rep re sen ted , th e  ro le  o f defence 
lawyers is often restricted to tha t of bargaining w ith the judge for 
sho rte r sentences. P rio r to trial, political p risoners are usually  
held  incommunicado, w ith  access by  defence law yers den ied  or 
severely restricted.

T hough m any opponents of the  governm ent are de ta ined  
arbitrarily  and w ithout trial, SL O R C  continues to use the 1950 
E m ergency Pow ers A ct and  the 1975 State P ro tection  Law  to 
arrest those critical of its regime. Section 5 of the 1950 A ct makes 
it an offence to d isrupt or hinder the activities of the governm ent 
or military, to d isrupt the m orality or the behaviour of the public 
o r th e  s ta b ili ty  o f  th e  u n ion . L a rg e  n u m b ers  o f d iss id e n ts , 
including lawyers have been arrested  under these provisions for 
activities such as disseminating anti-governm ent literature.

The leadership of the Bar Council was replaced by SL O R C  
on 31 A ugust 1989. The Bar Council, which had previously been 
independent, is now  headed by  the A ttorney General and staffed 
by  governm ent officials.

T h e  G overnm ent s R esponse

In  its response  to  Attackd on Justice o f 11 M ay  1995, th e  
governm ent said th a t the independence of the judiciary and the 
rig h t to  a fa ir tria l are  adequate ly  g u aran teed  b y  the  law s of 
M yanm ar. The governm ent cited provisions of various laws to
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illustrate its point. These laws include judiciary law N° 2 of 1988 
and the Code of Criminal Procedures. The governm ent also said 
tha t «the adm inistration of justice is carried out in public courts in 
strict observance of the above-m entioned ... principles ..., and that 
there is absolutely no control or influence exercised by State Law 
and order Restoration Council over the adm inistration of justice 
by  the judiciary.»

The governm ent said tha t the A ttorney General has been the 
head of the Bar Council since it was constituted in 1929. I t added 
th a t accord ing  to  law  No. 22 o f 1989 w hich  am ended the b a r 
Council Act, «six of the eleven-member Bar Council are chosen 
from among the advocates of the H igh C ourt.» The governm ent 
also comm ented on the cases of several lawyers.

Ten A nonym ous Law yers: The licences of ten  lawyers were 
re v o k e d  b y  o rd e r  o f th e  H ig h  C o u rt on  30 J u ly  1993 as a 
consequence o f convictions b y  m ilita ry  tr ib u n a ls  fo r various 
offences under the 1950 State Protection Act.

N a y  M in: L aw yer (see Attacks on Justice 1992 -1993). Also 
k n o w n  as W in  Shw e. H e w as a rre s te d  w ith o u t a w a rra n t in 
O ctober 1988 while awaiting a  call from the BBC, for whom  he 
w o rk ed  as a  journalist. H e w as in itially  held  a t the  M yanm ar 
M ilitary Intelligence H eadquarters in Yae Kyi Aing w here he was 
to r tu r e d .  H e  w as  c h a rg e d  w ith  v io la tin g  th e  E m e rg e n c y  
P rovisions A ct 1950 and  w ith  «sending false new s to  foreign 
agencies to cause alarm  and create disturbances.* N ay  M in was 
sentenced to  fourteen years of ha rd  labour after an unfair and  
sum m ary tria l before a  m ilitary  tribunal; in  J a n u a ry  1993 his 
sen tence  w as red u c e d  to  10 y ea rs  by  an  am nesty  law . H e is 
reportedly still held in Insein prison in Yangon (Rangoon).

In  its response to  the C IJL , the governm ent stated th a t Mr. 
M in  w as found  g u ilty  u n d e r  th e  E m ergency  P rov isions «for 
p ro v id in g  fa lse  n ew s a n d  ru m o u rs  to  th e  B B C  (B r i t is h  
B roadcasting C orporation)*. They said he was sentenced after 
due process.
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B aw k La: L aw yer, m em ber o f  th e  N a tio n a l L eague fo r 
D em ocracy  (see Attacks on Judtlce 1991-1992) B aw k L a w as a 
m em b er o f th e  L aw y e rs  C om m ittee  e s ta b lish e d  in  Y angon  
(Rangoon) a t the beginning of the pro-dem ocracy movem ent in 
1988. H e was arrested  in O ctober 1988 outside the offices of the 
N L D  in M yitkyina, Kachin State, and charged retroactively w ith 
violating O rder N ° 2/88, which bans gatherings of more than  five 
people. A lthough his sentence should  have ended  in 1992, he 
reportedly remains in prison.

In  its response to the C l JL , the governm ent stated tha t Mr. 
La was found guilty under the Em ergency Provisions «for setting 
fire  to  p h o to g ra p h s  o f th e  n a tio n a l lead ers  a n d  fo r c re a tin g  
disturbances in M yitkyina during the disturbances in 1988.» They 
said he was sentenced after due process.

U  T hem  T h an  O O : Law yer from  M andalay, form er jo in t 
General Secretary of the National Political Front, a party  banned 
from  competing in the 1990 elections. H e was arrested  in Ju n e  
1990 for alleged underground contacts w ith the Communist Parly  
o f B urm a (CPB). He was sentenced to 14 years imprisonm ent. 
H e w as firs t held  a t M andalay  p rison , w here  he w as k ep t in 
solitary confinement and tortured. H e is now  reportedly held at 
Obo Camp, under a forced labour regime.

In  its response  to  the  C IJ L , the  governm en t s ta ted  th a t 
M r.Than O O  was found guilty under the Em ergency Provisions 
«for his involvement in the underground movement of the Burm a 
Communist Party .» They said he was sentenced after due process.
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N igeria

The P residentia l elections 
w hich took place in Ju n e  1993 
w ere subsequently  annulled by 
G e n e ra l Ib ra h im  B a b an g id a . 
The governm ent’s decision not 
to  d isc lo se  th e  re s u lts  o f th e  
elections w as accom panied by  
c o n tr a d ic to ry  o rd e rs  on  th e  
issue from  courts  all over the  
country. The judiciary was thus 
po larised  along political lines. 
A fte r enorm ous in te rn a tio n a l 

and domestic pressure, Babangida was forced to resign in August
1993. H e handed  pow er to  the  In terim  N ational G overnm ent 
(IN G ), the members of w hich he had  appointed himself. O n  17 
N ovem ber 1993, the IN G  leader was ousted in a coup by Defence 
M in ister G eneral Sanni A bacha w ho dissolved the Senate and  
house of Representatives, dismissed the 30 State G overnors and 
prohibited all political activity.

U n d e r  th e  m il i ta ry  re g im e  w h ic h  th e  A b a c h a  co u p  
estab lish ed , p a rts  o f the  1979 C o n s titu tio n  rem ain  in  force; 
however, by decree N ° 107 of 1993 (the Constitution (Suspension 
and  M odification) D ecree) the  C onstitu tion  is subord ina te  to 
executive decrees. A  C onstitu tional C onference, convened by  
General Abacha, shows little real prospect of facilitating a  retu rn  
to civilian rule.

The C ourts and Ju d iciary

There is a dual judicial system in N igeria w ith both ordinary 
co u rts  a n d  special tr ib u n a ls  fo u n d ed  b y  the  m ilitary . In  th e
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o rd inary  court system  at the  state  level, the  low est courts are  
C u sto m ary  o r A rea  C ourts, fo llow ed b y  the  M a g is tra te  an d  
D istrict Courts. The superior courts include the State Custom ary 
and Shari’a Courts of Appeal, State High Courts and the Court of 
A ppeal. T here is a sim ilar s tru c tu re  a t the  Federa l level. The 
C o u rt o f A ppeal and  the  Suprem e C o u rt o f N ig eria  exercise 
appellate authority  for decisions of courts across the country.

T he R ule o f L aw  u n d e r  the  m ilita ry  has been  dam aged  
th ro u g h  th e  es tab lishm en t, by  decree , o f n um erous m ilita ry  
tribunals. Tribunals set up by  the m ilitary since 1984 w ere not 
independent or impartial: until 1991, they were staffed by military 
personnel. T here  w as no appeal to  a  h ig h er court, on ly  to  a 
Special A ppeal Tribunal, the decision of w hich w as subject to  
confirmation by  the Arm ed Forces Ruling Council (AFRC). The 
tradition of establishing m ilitary tribunals to consolidate executive 
pow er has continued under the Abacha regime. O ne such tribunal 
has been set up in Ogoniland, w here unrest has been provoked by 
the  exp lo ita tion  of the  a re a ’s oil resources. The governm en t’s 
In te rn a l  S e c u rity  Task F o rce  has in d isc rim in a te ly  a r re s te d  
members of the O goni community, and has carried out a  program  
of attacks against Ogoni villages, resulting in at least 50 deaths in 
1994. In  A pril 1994 a  specia l co u rt, th e  C ivil D is tu rb a n c e s  
Tribunal, was set up in Rivers State, under the Special Tribunal 
(O ffences R elating to  Civil D istu rbances) Edict, 1994. In  the 
contex t o f N ig eria ’s previous experience of m ilitary  tribunals, 
there are fears in relation to the fairness of trials before the new  
court: it is chaired by a retired judge, bu t its other members m ay 
include those w ith o u t legal qualification  and  m em bers o f the  
military. There is a righ t of appeal to  the H igh Court, though in 
the cu rren t climate of repression this m ay not be a  m eaningful 
safeguard.

The independence of the jud iciary  has been progressively  
underm ined by governm ental control over judicial appointments. 
A  judicia l bench  has been  estab lished  w hich  is, in large part, 
reluctan t to  offend presidential authority. D ecree N ° 1 of 1984 
au thorizes the  A F R C  to appo in t judges to  bo th  the  sta te  and  
federal courts. By the decree, certain appointments may be made
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on the authority  of the A FR C  alone, while others m ust be made in 
consu lta tion  w ith  the  A dvisory  Ju d ic ia l Com m ittee (A JC ) or 
s e n io r  ju d ic ia l  o f f ic e rs . H o w e v er, th e  A F R C  is u n d e r  no 
obligation to follow the advice of the A JC , resulting in judicial 
appointm ents produced from unrestrained executive power.

A t the state level, a similar degree of influence is exercised by 
state governors. M any judges are appointed from the ranks of the 
Civil Service and these «Civil Service judges* often continue to 
see themselves as answerable to the executive. The m ilitary has 
also been  given the pow er to  rem ove a judge sum m arily  from  
office. A t th e  level o f th e  in fe r io r  c o u rts , ju d ic ia l te n u re  is 
particularly precarious: state judges of the inferior courts may be 
rem oved on the sole authority  of the chief judge of the state.

Thus, the unhealthy state of the N igerian judicial system is 
not merely a product of the Abacha regime; the malaise is one tha t 
has developed over a decade of m ilitary governm ent. However, 
since its immersion in the political turm oil of 1993, the judiciary’s 
independence appears to have deteriorated still further. General 
B abangida’s p a rtin g  gift, in  A ugust 1993, of lim ousine cars to  
judges of the Suprem e Court, has given rise to the unedifying 
spectacle of judges suing a  new spaper for alleging that the gifts 
are evidence of a lack of independence. The case was inexplicably 
transferred  to a  new court half-way through the hearing.

U nder the Abacha regime, the judicial system has rem ained 
the  sub jec t o f co n stan t executive in te rfe rence . O rd e rs  of the  
courts have routinely been ignored by  the government. A n order 
by  a  court for the release of Chief F rank  Kokori, secretary of the 
trade union N U P E N G , arrested  on 20 August , was ignored by  
the authorities. Similarly, an order of 18 August 1994 by  Justice  
Belgore, Chief Justice  of the Federal H igh Court; Lagos, tha t the 
police vacate the premises of Concord Press, whose publications 
have been banned by  the government, was not complied with.

In  a  fu r th e r  developm en t co ncern ing  N U P E N G , Ju d g e  
M am m an Kolo o f the  Lagos F edera l H igh  C ourt res tra in ed  a 
governm ent appointed adm inistrator of the union from assuming
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his duties. H ow ever, the  follow ing day the  head  judge of the  
Federal H igh Court, apparently acting on executive instructions, 
addressed a press conference at which he provided «clarification® 
of Ju d g e  Kolo’s order, to the effect tha t the order did not in fact 
restrain the adm inistrator or the government. This interpretation 
of the order was enrolled on the court registry. Twenty lawyers 
w ho had been present in court on the day the judgem ent was read 
filed affidavits to  the  effect th a t  th e  Ju d g e  Kolo h a d  indeed  
granted an injunction.

The governm ent has also been willing to ignore court orders 
m ade in  the  cou rse  o f th e  tre a so n  tr ia l  o f C h ief A biola, th e  
apparent w inner of the 1993 elections. A t the outset of the trial, 
th e  governm en t igno red  several federa l h igh c o u rt o rd ers  to  
produce Abiola in court. O n 4 Ju ly  the presiding judge described 
this inaction as a «blatant and unconstitutional challenge to [his] 
judicial authority .» Abiola finally appeared in court two days later. 
The trial has been characterised by disputes as to jurisdiction. The 
C o n s titu tio n  (S u sp en s io n  an d  M o d ifica tio n ) (A m endm ent) 
D ecree N ° 5 of 1994 allows treason cases to be tried before the 
F ed era l H igh  C ourt; th ere  are concerns th a t th is  decree  w as 
enacted specifically to prejudice the trial of Abiola. At the close of
1994, Abiola rem ained in detention; a C ourt of Appeal order for 
his release on bail was reversed, by  the same court, apparently  
under pressure from the government.

D ecrees L im iting th e Ju d icia l Pow er

The A bacha adm inistration has prom ulgated an impressive 
a r ra y  o f legal p ro v is io n s  w h ich  a u th o rise  its a ssu m p tio n  of 
absolute pow er and  p reven t the courts from  enquiring into its 
actions. U nder Section 5 o f the C onstitu tion  (Suspension and  
M odification) D ecree N ° 107 of 1993, signed on 21 N ovem ber 
1993, no question as to the validity of any decree or edict may be 
entertained by  any court of law. Subsequent decrees prom ulgated 
b y  th e  g o v e rn m e n t m ak e  fu ll  u se  o f  th is  f re e d o m  fro m  
accountability. D ecrees of Septem ber 1994, backdated  to  Ju n e
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an d  A u g u st o f th a t  yea r, co n so lid a te  g o v e rn m en t p o w e r b y  
authorising the prescription of new spapers and the dissolution of 
the executive councils of several trade unions. D ecree 11 of 1994, 
enacted at the same time, amends D ecree N ° 2 of 1984 so tha t the 
Inspector General of Police, in addition to the Chief of General 
Staff, m ay o rder the  deten tion  w ithou t charge o r tria l of any  
person  considered  a th re a t to  the security  o f the  state, for an 
in itial period  o f th ree  m onths. The deten tion  is no t subject to 
judicial review at the end of the three m onth period; in practice it 
appears tha t the detention may continue indefinitely. A  decree of 
N ovem ber 1994 removes the right of habeas corpus.

D ecree N ° 12 of 1994 finally dispels any illusion as to the 
existence of the Rule of Law in Nigeria. In  a direct attack on the 
judicial power, decree N ° 12 ousts the jurisdiction of the courts in 
r e la t io n  to  g o v e rn m e n ta l  a c tio n . I t  s ta te s  th a t :  «N o c iv il 
p ro ceed in g s shall lie o r be in s titu te d  in  any  c o u rt fo r o r on 
acco u n t o f or in  resp ec t o f any  act, m a tte r  o r th in g  done or 
purported  to be done under or pursuan t to any Decree or E dict.» 
T he d ec ree  fu r th e r  p ro v id e s  th a t  issu es  o f th e  v io la tio n  o f 
fundam ental rights contained in C hapter IV  of the Constitution 
shall no t be justiciable.

T he tim in g  o f th e  d ecree  a n d  its  b a c k d a tin g  to  A u g u st 
prevent the courts from  hearing several cases w hich challenged 
actions of the m ilitary regime. In  one case, officials of the N ational 
L abour Council (N LC) and other unions w ere challenging their 
dism issal by  the governm ent. O n  23 A ugust the  Federal H igh 
C ourt in Lagos ordered the officials to be reinstated pending the 
full hearing of the case. However, on 7 September, following the 
enactm ent of Decree N ° 12, the judge held she had no jurisdiction 
in the case. Two cases challenging the legality of Abacha’s regime, 
one b ro u g h t  b y  six  h u m an  r ig h ts  o rg a n isa tio n s , w e re  a lso  
overtaken by  the decree. The A ttorney General and M inister for 
Ju s tice , Dr. O lu  O nagoruw a, expressed  his opposition  to the  
Septem ber decrees, stating they  w ere prom ulgated w ithout his 
know ledge. O n  12 S ep tem b er he w as d ism issed  by  G enera l 
Abacha.
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The R ole o f  L aw yers

A decree prom ulgated by the Babangida administration, the 
Legal P ractitioners D ecree N ° 21 of 1993, in terfered  w ith  the 
m anagem ent of the N igerian Bar Association and transferred  its 
administrative powers to an unrepresentative Body of Benchers, 
dom inated by political appointees of the government. The decree 
a lso  in c lu d e d  a p ro v is io n  w h ic h  s ta te d  th a t  a  la w y e r  w h o  
challenges the provisions of the decree by filing any suit in court 
w ould be guilty of an offence and w as liable to  im prisonm ent for a 
y e a r  or fine or bo th . The decree w as repealed  by  the  A bacha 
regime.

Law yers, particu la rly  those w ho u n d ertak e  hum an  righ ts 
cases against the governm ent, regularly face serious harassm ent 
by  the  au tho rities , by  the  secu rity  forces and  by  governm ent 
supporters. The situation is especially difficult in the eastern and 
n o rth e rn  states of N igeria, w here frequen t death  th rea ts  have 
reduced the num ber of lawyers willing to  undertake cases against 
the government.

500  L a w y e rs : O n  7 Ju ly , over 500 m em bers o f th e  b a r  
association were attacked by police as they engaged in a peaceful 
protest against continued m ilitary rule, disrespect for the Rule of 
Law  and disregard of court orders. The lawyers sought to  register 
their p ro tes t w ith  the  A tto rney  G eneral. In  fron t of the  Lagos 
H igh Court, the police shot tear gas canisters at the lawyers and 
d isrupted the procession. Lawyers in Lagos w ent on strike on 12 
J u ly  1994, in  p ro te s t o f the  governm en t’s d isregard  fo r court 
orders; the strike forced the courts to  close down temporarily.

A m eh E b u te : Lawyer, form er P resident of the Senate and 
m em ber o f the  N a tio n a l D em ocra tic  C oalition  (N A D E C O ). 
E bute w as arrested  on 2 Ju n e  1994 for convening a meeting of 
the disbanded N igerian Senate. O n 6 Ju n e  he was charged w ith 
treason and w ith conspiring w ith others still a t large to underm ine 
the  governm ent. H e has now  been  re leased  on bail. H is  tria l 
continues.
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L edum  M itee: Lawyer, deputy  president of the M ovem ent 
for the Survived of the Ogoni People (M O SO P) , chairm an of the 
Rivers State branch  of the Civil Liberties O rganisation (C LO ). 
M itee w as a rres ted  on 28 D ecem ber 1993 and  de ta ined  at an 
undisclosed location until 4 Ja n u a ry  1994. O n 22 M ay 1994 he 
w as again  detained, along w ith  K en Saro-W iw a, p resid en t of 
M O S O P . I t appears he w as a rre s ted  solely on account of his 
ethnic origin and non-violent political views. M ittee, who suffers 
from  asthm a, has been  den ied  m edical tre a tm e n t for a  chest 
infection and fever. M ittee and those arrested w ith him are being 
held at the Bori military detention camp. A  military tribunal has 
been set up to try  them. The first hearing of the case was on 16 
Ja n u a ry  1995. The judge adjourned the trial until the first w eek 
of February, saying he had not received any charges against the 
detainees.

F e m i F a la n a :  P re s id e n t o f th e  N a tio n a l A sso c ia tio n  o f 
D em ocratic Lawyers and executive officer of the Cam paign for 
Democracy. H e was arrested, along w ith Gani Fawehinmi, on 7 
J u ly  1993 (see Attacks on Justice, 1992 - 1993) The tw o  w ere  
charged w ith sedition and conspiracy to  incite violence. Two court 
orders to the detainees in court were ignored. O n 14 A ugust they 
w ere released on hum anitarian  grounds and  all charges against 
them  were dropped.

Femi Falana was again arrested on 13 April 1994 by  security 
agents for allegedly being in possession of seditious materials and 
an ti-A b a ch a  p o s te rs . H e w as la te r  re leased . H is  office w as 
se a rc h e d  a n d  som e p o s te r s  w e re  rem o v e d . F o llo w in g  h is  
representation of Turner Ogboru, the detained brother of a fleeing 
coup  su sp ec t, F a la n a  becam e a  ta rg e t  o f close g o v e rn m e n t 
surveillance.

O n 12 Ja n u a ry  1995, Femi Falana was arrested outside his 
office, and his office was searched. Falana had recently retu rned  
from  C anada w here he had  accepted an In ternational Freedom  
Aw ard on behalf of the campaign for democracy and had lectured 
about hum an rights abuses in Nigeria. Two other members of the 
cam paign  fo r D em o cracy  Beko R ansom e-K uti an d  S y lvester
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Odhion-Akhaine, were also detained. All three w ere held w ithout 
charge. F a lan a  an d  Beko R ansom e-K uti w ere re leased  on 24 
January .

C hief G ani Faw ehinm i: H um an rights lawyer and member 
of the Campaign for Democracy. H e was arrested on 7 J u ly  1994, 
along w ith Femi Falana (see above) and held for over a  m onth on 
charges of sedition and conspiracy to  incite violence before being 
released. O n  9 August, Fawehinm i s house was raided while he 
was still in detention.

O n  26 August, the law cham bers of Gani Fawehinm i w ere 
attacked by  arm ed men; guards a t the cham bers were shot and 
seriously  w ounded . In  the  course o f the  a ttack  the  assailan ts 
reported ly  said: «We will kill you, kill y o u r boss. So th a t you  
p e o p le  w ill s to p  o p p o s in g  g o v e rn m e n t.*  T h e  sam e d a y  
F a w e h in m i’s h om e w as  th e  s u b je c t  o f  a  f ire b o m b  a tta c k . 
Faw ehinm i was representing the oil unions in cases against the 
government. The police have reportedly initiated an enquiry into 
th e  a ttack . O n  1 O c to b e r  1994, G ani F aw eh inm i w as again  
arrested . O n 18 O ctober, he w as charged  w ith  form ing a new  
political party, the National Conscience Party, in contravention of 
the ban on political parties. He was also charged w ith unlawful 
assembly. He was released on bail on 24 October.

B e llo  O sag ie : Law yer, a ffilia ted  w ith  the  C am paign  fo r 
Democracy. In  Septem ber 1993, he was arrested for distributing 
anti-governm ent leaflets. H e was subsequently released w ithout 
charge.

T itus M ann: Lawyer and co-ordinator of the Civil Liberties 
O rgan isa tion  (C L O ) in  P lateau  State. H e w as a rre s ted  on 12 
August 1993, for distributing literature protesting the cancellation 
of the Ju n e  1993 elections. H e was released on bail on 17 August 
after 5 days in detention.

F a ith  O sadolar: Lecturer in law at Edo State U niversity in 
Ekpom a and Edo State Legal Secretary of the CLO . O sadolar 
was arrested in the w ake of student protests at Benin on 18 and
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19 A ugust 1994. Some 45 people in all, mostly students, w ere also 
arrested  following the protests; the detainees were reportedly held 
for several weeks in police stations in Benin Cily, w here they  were 
routinely beaten.

C h ie f G  O  K  A jayi: Senior A dvocate of N igeria, defence 
law yer for Chief Abiola. O n 3 A ugust 1994, Chief Ajayi applied 
for bail for Abiola; his request was rejected by  the then  trial judge, 
A b d u llah i M u sta p h a . The case w as th e n  ad jo u rn e d  u n til 16 
A ugust. Two days after the adjournm ent, after M ustapha  w as 
flown by  governm ent jet from Benin to Abuja to hear the case, a 
fresh  ap p lica tio n  fo r ba il w as p u rp o rte d ly  m ade on A b io la ’s 
behalf. H ow ever, ne ither A biola n o r Ajayi w as p resen t a t the 
hearing . The judge g ran te d  bail on v e ry  s tr in g en t cond itions 
Abiola found unacceptable. Ajayi then called a press conference at 
which he denounced the bail hearing as a  farce and a fraud. O n 
23 August, Ajayi was trailed by unknow n persons from his office 
in  c e n tra l Lagos to  h is res id en ce  in  S u ru le re  w h ere  he w as 
attacked. As a result, he was hospitalised for several days. I t  is 
be lieved  th a t  the  a tta ck  w as the  w o rk  o f governm en t agen ts 
attem pting to frighten Ajayi into discontinuing his representation 
of Abiola.

In  late A ugust or early Septem ber 1994, Ajayi’s home was 
firebombed. It is suspected tha t governm ent agents were involved 
in the attack.

C h ie f  Sobo Sow em im o: Senior A dvocate o f N igeria. H is 
p a ssp o rt w as seized  on 7 J u ly  1994 a t M u rta la  M oham m ed  
Airport; preventing him from travelling. Sowemimo is a m em ber 
of N A D E C O  and the Dem ocratic Forum. This and other similar 
seizures took place despite a recent ruling of the Federal Appeal 
Court tha t the possession of a  passport is a constitutional right.

O ro n to  N  D ouglas: Lawyer and m em ber of the CLO; and 
U c h e  O n y e a g u c h a :  L a w y e r  a n d  m em b e r o f  D e m o c ra tic  
Alternative. O n 26 Ju n e  1994, they were detained, along w ith a 
British environmentalist, N ick A shton-Jones, by m em bers of the 
military, after they  tried  to  visit detainees at Bori camp in P ort
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H arcourt. In  particular, they had  been attem pting to  visit Leedum  
M ittee (see above). T hey w ere k icked  and  beaten  by soldiers, 
then  detained for three days in P o rt H arcourt.

K o la w o le  O la n iy a n :  H e a d  o f  L e g a l S e rv ic e s  o f  th e  
Constitutional Rights Project (C R P ). O laniyan was attacked by 
police officers while attem pting to  secure the release of a w om an 
w ho had a p p a re n tly  been illegally  detained . O n  learn ing  th a t 
O lan iyan  w as a  s ta ff  a tto rn e y  a t th e  CRP, a  police se rg e a n t 
verbally abused  him, threatened to kill him, and hit him w ith  the 
bu tt of his gun. H e ordered o ther officers to a rres t the lawyer, 
w ho was th e n  p ushed  into a  c row ded  cell. The follow ing day 
Olaniyan w as trea ted  for injuries a t Lagos General Hospital.
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Pakistan

P a k is ta n  is a f e d e ra l  
re p u b lic  in  w h ic h  e x e c u tiv e  
power vests in the President and 
in the Prim e M inister, the head 
o f  th e  N a t io n a l  A ssem b ly . 
During the period 1977 to 1988, 
P a k is ta n  w a s  ru le d  b y  th e  
military governm ent of President 
Z ia  ul H aq, w h ich  in stiga ted  a 
p ro cess  o f th e  Is la m iz a tio n  o f 
Pakistan 's  legal system . A new  
governm ent, led  by  M s Benazir 

Bhutto, took office in 1988. U nder the subsequent governm ent of 
Prim e M inister Naw az Sharif (1990 to 1993) the Islamic nature of 
the legal system was again reinforced. After a  period of political 
instab ility  in  1993, P residen t Ishaq  Khan a n d  P rim e M in ister 
M ian  N aw as S harif resigned in J u ly  of th a t year. Federal and 
provincial elections took place in October 1993, and  a  new  federal 
governm ent w as form ed by  the Pakistan People’s P arly  (PPP), 
led by  Benazir Bhutto.

Although the 1973 Constitution contains some assurances of 
judicial independence, the separation of the judicial pow er from 
th e  execu tive  is incom plete . A rticle  175 o f th e  C o n stitu tio n  
contemplates that: «The judiciary shall be separated progressively 
from  the Executive w ithin 3 years from  the com m encing day.» 
T h is  p e r io d  w as  f i r s t  p ro lo n g e d  to  5 y e a r s  th ro u g h  a 
Constitutional amendm ent in 1976 and then to  14 years in 1985 
by  a  President’s order. As a  result, the constitutional obligation in 
Art. 175 has not ye t been fully complied with.

The incomplete separation of the executive and judiciary is 
p a rtic u la r ly  p ro b lem atic  a t the  level of M a g is tra te ’s C ourts. 
M agistrates have some executive as well as judicial functions. The
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weakness of the lower courts allows the practise of to rtu re  by  the 
security forces to continue unchecked; there is virtual im punity 
fo r m em bers o f the  police w h o  ill- tre a t detainees. T here  are 
reports th a t m agistrates frequently ignore evidence of to rture  of 
detainees brought before them.

There is a  complex system of provincial and federal courts, 
including structures of Civil C ourts (Civil Courts, D istrict Courts, 
H ig h  C o u rts  an d  th e  S up rem e C o u rt)  a n d  C rim inal C o u rts  
(M agistra tes, Sessions C ourts, H igh  C ourts w ith  the  r ig h t of 
appeal to the  Suprem e C ourt). The Federal Shariat C ourt was 
established by am endm ent to  the  C onstitu tion  by p residen tia l 
order in 1980. The 1980 presidential order also created the Shariat 
bench of the Supreme Court, w hich hears cases on appeal from 
the Federal Shariat Court.

T h e re  a re  a lso  sp ec ia l c o u r ts , e s ta b lish e d  b y  th e  12th  
am endm ent to the Constitution in 1991 (see Attacks on Justice 1991~ 
1992)-, cases m ay be re fe r re d  to  th ese  co u rts  b y  th e  fed e ra l 
g o v e rn m e n t. O th e r  sp e c ia l c o u r ts ,  e s ta b l is h e d  u n d e r  th e  
Suppression of Terrorist Activities (Special Courts) Act 1975 and 
the Special Courts for Speedy Trial O rdinance of 1991 and 1992 
w ere abolished by the governm ent in Ju ly  1994.

The m any  p ara lle l ju risd ic tio n s , as w ell as the  a rb itra ry  
nature of the referral to special courts by the executive, represent 
an  encroachm ent on the  p rin c ip le  o f equality  before  th e  law. 
T here  are concerns reg a rd in g  the  fairness of tria ls  in  special 
courts , in  p a rtic u la r  th a t  th e re  m ay n o t be adequate  tim e to  
prepare a defence and that the  presum ption of innocence is not 
assured.

R e c e n t p o lit ic a l v io le n c e  in  th e  n o r th e rn  p ro v in c e s  o f 
M alakand and Sw at centres around  demands for the introduction 
of Islamic law. The violence occurred  in the context of a  legal 
vacuum  created  by  a F eb ru ary  1994 Suprem e C ourt decision, 
w h ich  abo lished  lo ng -stand ing  regu la tions in p lace since the 
British colonial era in these provinces. Twice in 1994, in M ay and 
early November, the governm ent of the N orth  W estern Frontier
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Province responded to the violent disturbances by  acceding to the 
rebels’ demands. Following the Novem ber protests, the  provincial 
governm ent p rom ulgated  an  ordinance w hich allow ed for the 
replacem ent of sessions court and lower court judges w ith  Islamic 
legal experts. I t  remains unclear w hether these changes will be 
implemented; similar proposals p u t forward by the adm inistration 
in M ay  w ere not pu t into practice. In  the course of the Novem ber 
disturbances, some 200 tribesm en took large num bers of hostages, 
including two judges.

The Ju d iciary

T he appo in tm en t of judges is under the  a u th o r ity  o f the  
president. By Art. 177 of the Constitution the Chief Ju stice  of the 
Suprem e C ourt is to be appoin ted  by the p residen t; the  o ther 
judges of the Supreme Court are to be appointed by  the  president 
in consultation with the Chief Justice. Judges of the H igh Courts 
are appo in ted  by  the p residen t in  consultation w ith  the  C hief 
Justice, the Chief Justice  of the High Court and the governor of 
the province concerned (Art. 193). The president also has power 
to tran sfe r H igh C ourt judges; transfer to ano ther H igh  C ourt 
m ay be w ithou t the consent o f the  judge concerned  w here its 
duration is to be less than  two years.

According to the Constitution, the age of retirem ent for High 
C ourt judges is 62 and the age of retirement for Suprem e Court 
judges is set at 65 (Art. 179(1)). The Constitution provides, by 
Art. 181 (2), that retired H igh Court judges may be appointed to 
the Suprem e Court as tem porary Acting Judges. By A rt. 181 (2) 
the president may term inate these appointments a t will, creating 
an insecurity of tenure which gives cause for serious concern. In 
addition, Art. 182 allows for the appointment of ad hoc judges to 
the Suprem e Court where there is a  shortage of regular judges. Ad 
hoc judges m ay be retired Supreme Court judges w ho have ceased 
to hold office w ithin the previous three years. The tenure  of ad hoc 
judges is not secure; they serve on the Supreme C ourt «for such 
period as may be necessary® (Art. 182 (b)).
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A further difficulty concerns Art. 203 (C) of the Constitution, 
which is the product of an am endm ent (by President s order N ° 1 
of 1980) during the term  of office of President Z ia ul-H aq. Art. 
203 (C ) p ro v id e s  th a t  a ju d g e  o f th e  H ig h  C o u r t  m ay  be 
appointed, w ithout his consent, for a period of one year (extended 
by a later am endm ent to two years) to the Federal Shariat Court. 
A  High C ourt judge who does not accept appointm ent as a  judge 
of the Federal Shariat Court shall be deemed to have retired from 
office. J u d g e s  o f th e  F ed era l Shariat C o u rt a re  p a rtic u la r ly  
vulnerable to  executive interference. U nder Art. 203 (C) (4B) the 
P residen t m ay  m odify the term s o f appo in tm en t of a  F edera l 
Shariat C ourt judge, as well as assign a  judge to any other office.

In Ju n e  1994, the appointm ent of two judges, Justice  N asir 
Aslam Zahid and Justice  A bdul Hafeez M ernon, was challenged 
before Sindh H igh Court. Justice  Zahid had been appointed as ad 
hoc judge of the Federal Shariat C ourt and  Ju s tic e  M ernon  as 
A c tin g  C h ie f  J u s t i c e  o f S in d h  H ig h  C o u r t . P r io r  to  h is  
appointment, M ernon had been dismissed from his post as ad hoc 
judge of the Supreme Court. H e then resum ed his form er position 
as judge of the Singh High C ourt b u t w as also dism issed from 
that post. It was argued that, under the Pakistani Constitution, 
these dismissals precluded him from  holding his present position. 
I t  w as a lso  c la im ed  th a t  th e  p ro ce ss  by  w h ic h  th e  F e d e ra l 
M in istry  o f Law  and  P arliam en ta ry  Affairs in  Islam abad  had  
arranged the appointm ent of the judges had been irregular, failing 
to comply w ith  Art. 193 and 196 of the Constitution. Allegedly, 
the office to  w hich Justice M ernon was appointed was not vacant 
at that time b u t was occupied by  Justice  Zahid; the vacancy was 
subsequently created  by the elevation of Z ahid  to the Supreme 
Court.

Asm a Jah an g ir, N aeem  Shakir, M ahboob Ahm ed: Lawyers 
o f th e  H u m a n  R ig h ts  C om m ission  o f  P a k is ta n  (H R C P ) in  
Lahore, and  one Anonymous law yer in Gujanwala. All four were 
involved in the defence of th ree  persons accused of blasphemy: 
Salamat M asih, M anzoor M asih and Rehat M asih.
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The first hearings in the case w ere before the D istrict and 
Session judge in Gujanwala. The council engaged by  the accused 
in  th e  b a il  a p p lic a t io n  r e fu s e d  to  a p p e a r  in  c o u r t  as th e  
com plainan t p a rty  th re a te n e d  to  kill him  and  b u rn  dow n his 
house. The defence of the three accused was later undertaken by 
Asma Jahangir, Naeem Shakir and  M ahboob Ahmed.

The case w as tra n s fe r re d  from  th e  D is tr ic t an d  Session 
Judge, Gujanwala, to the D istric t and Sessions Court, Lahore, 
after the Lahore High Court accepted a plea by the H R C P that 
the accused and  their defence counsel faced harassm ent by  the 
com plainants.

O n 5 A pril 1994, M anzoor M asih was assassinated outside 
the office of Naeem  Shakir, after a  court hearing of the case in 
Lahore. Two of M anzoor M asih’s alleged accomplices, one a boy 
about th irteen  years old, w ere also injured. O n  the day of the 
assassination, the police had escorted the accused persons from 
the court to Shakir’s office; the attack occurred shortly after the 
police h ad  left. The H R C P  said  th a t  it feared  th e  a ttack  w as 
intended as a signal to those defending the accused. It stated: «our 
law yers now  do not feel safe as th re a ts  have a lread y  s ta rted  
pouring in».
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The 
P alestin ian  Autonom ous A reas

I s ra e l  a n d  th e  P a le s t in e  L ib e ra tio n  
O rganization (PL O ) signed th e  Declaration of 
Principle) on Interim Self-Government Arrangement*) 
on  13 S e p te m b e r  1993. T h e  D e c la ra t io n  
envisaged three phases for the resolution of the 
Israeli/Palestinian problem. The first phase was 
im p le m e n te d  fo llo w in g  th e  s ig n in g  o f th e  
Agreement on the Gaza Strip and the Jericho Area on 
4 M ay 1994, according to w hich, the  pow ers 
th a t  have been  vested  in the  Israe li m ilitary  
g o v e rn m e n t  in  G aza  a n d  J e r i c h o  w e re  
t ra n s fe r re d  to  the  P a le s tin ia n  A u th o rity : a 
quasi-governm ent led by  M r. Y asser A rafat, 
a n d  co m p o se d  o f  24 m in is te rs  fro m  th e  
P a le s tin ia n  com m un ity  fro m  ex ile  a n d  th e  
O ccupied Territories. Certain m atters relating 

to  external security, settlem ents, Israelis, and  foreign relations, 
how ever, rem ain  u n d e r the  ju risd iction  of Israe l. The second 
phase consists of an interim  period of five years during w hich a 
gradual transfer of certain  responsibilities th a t w ere under the 
jurisdiction of Israel is to  take place. These responsibilities are 
education , cu ltu re, health , social w elfare, d irec t tax a tio n  and  
tourism. Jurisdiction over Jerusalem , Israeli settlements, foreign 
relations and border control, are not to be transferred  during this 
phase. The final phase deals w ith  the perm anen t sta tus of the 
W est B ank  and  G aza. N egotia tions on the  p e rm an en t sta tus, 
ac co rd in g  to  th e  ag reem en ts , a re  to  s ta r t  no  la te r  th a n  th e  
beginning of the th ird  year of the interim period.

The P revailing L egal System

A ccording to  the  Israeli/Palestin ian  A greem ents, the laws
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th a t  w ere in  force in the  G aza  S trip  and  Je ric h o  b e fo re  the  
im p lem en ta tion  o f th e  A greem en ts con tinue  to  apply, un less 
repealed in accordance w ith the  provisions of the Agreements. As 
a  result, the  following laws a re  still in force in the  tw o areas: 
British M andate Laws (applicable in the Gaza Strip), Jo rdan ian  
Law  (applicable in Jericho), and  Israeli-imposed M ilitary Orders. 
Additionally, while existing law s, especially the Israeli M ilitary  
O rders, g ran t w ide pow ers to  th e  m ilitary  appara tu s  in  these 
areas, the newly-installed Palestinian authorities have frequently 
invoked the P L O  Revolutionary Criminal Procedures. In  addition 
to being harsh, these laws are n o t p a rt of the laws of the land.

The M ay 1994 Agreement on the Gaza Strip and the Jericho Area 
includes a  provision tha t kept the  Israeli M ilitary O rders in  force 
in the Gaza Strip and Jericho. M ilitary O rders have been issued 
since Ju n e  1967 by  Israeli occupation authorities and cover all 
aspects of life in the W est B ank  and  the Gaza Strip. Totalling 
almost 1400 in the W est Bank and  1100 in the Gaza Strip, many 
of these O rder? were issued as amendm ents to existing laws and 
ha\te severely underm ined the R ule of Law and the functioning of 
the judicial system in both areas. The Palestinian pow er to redraft 
th ^se  o rd e rs  ,pr to  en ac t n e w  law s is g o v e rn ed  b y  long  an d  
cumbersome procedures w hich w ere spelled out in Art. 7 of the 
G a z a /Je r ic h o  A greem ent. A ccord ing ly , the  P a les tin ian s  are 
required to notify Israel of every proposed legislation. Israel may, 
w ithin 30 days, request that the  jo int committee decide w hether 
thg  p ro p o se d  leg is la tio n  co n fo rm s to  th e  Is ra e li/P a le s tin ia n  
A g re e m e n ts . S h o u ld  th e  j o in t  co m m ittee  fa il to  r e a c h  an  
agreement, joint appeals committees are formed. M onths can pass 
before the proposed legislation goes into effect. Israel reserves the 
right to veto the legislation if it sees tha t it threatens a  «significant 
Israeli in terest.»

Thp Ju d iciary  in  G aza and Jerich o

The judicial system in th e  G aza Strip follows the  structure 
established early this century  during  the British M andate. It is 
composed o f M agistrate Courts, D istrict Courts, Criminal Courts, 
Land Courts, and a High Court.
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D u r in g  26 y e a rs  o f I s r a e l i  o c c u p a tio n , J e r ic h o  h a d  a 
M agistra te  Court. U nder Palestin ian  rule, a D istric t court has 
b een  estab lished . This c o u rt is com posed  of one m em ber, in 
contradiction to the law  w hich requires tha t cases be heard by a 
panel of judges.

In  the past, the decisions of the Jericho  court w ere subject to 
appeal before the Ramallah C ourt of Appeal, situated in the cily 
of Ram allah in the occupied W est Bank. Since the Ramallah court 
is still under Israeli rule, there is a  confusion on how  to appeal the 
decisions of the Je rich o  courts. D espite the  differences in the 
legal system, appeals have been made before the G aza High Court 
s it t in g  as a c o u rt o f ap p ea l. T h is c o u rt, how ever, has been  
returning the cases to the Je richo  court w ithout examining them. 
H ence , appeals of decisions o f the J e r ic h o  co u rts  have been 
frozen.

Furtherm ore, during the occupation, Palestinian judges were 
appointed, prom oted and  dism issed by Israeli m ilitary officers. 
U nder Palestinian rule, however, the legal rules on w ho has the 
au thority  to  appoint, dismiss and prom ote judges have not been 
clarified. As a result, several controversial judicial appointments 
have been made.

M r Y asser A rafat has appo in ted  a  G aza law yer who had  
r e tu rn e d  from  fo rced  ex ile  a f te r  the  im p lem e n ta tio n  o f th e  
G aza/Jericho Agreement as Chief Justice  of the G aza Strip. M r 
A rafat also appointed an Attorney-General.

A  legally  tra in ed  P a lestin ian  from  ou tside the  O ccupied  
Territories was appointed as head of the Jericho  magistrate court. 
C ontrary  to  accepted judicial practice, the appointm ent was made 
by  the M inister of M unicipal Affairs. The judge does not possess 
adequate knowledge of the existing laws in the area. As a result, 
leg a l e rro rs  have re p o r te d ly  been  com m itted . A dditionally , 
confusion has reigned as to  the proper venues for appealing this 
judge’s decisions. Such errors render the question of appeal even 
m ore pressing.
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T h e P rosecutor

In Je ric h o  a  new  p rosecu to r has been appoin ted . H e is a 
Palestin ian  from  outside the a re a  and  does n o t have adequate 
knowledge of the legal systems prevailing in the W est Bank and 
the Gaza Strip.

In practice, the legal basis for arresting or detaining a person 
is made w ithout respect for crim inal procedures. The authorities 
do not identify themselves w hen m aking an a rrest and they  use 
civilians cars. The arresting authorities do not notify the arrested 
person of his legal status, no r do they inform  the fam ily of the 
place of detention. As a  result, a  num ber of persons have been 
arrested for long periods w ithout their cases being subm itted to 
court. Release on bail is subject to the whim  of the prosecutor. 
W hile the m ajority of political prisoners are w ell-treated, those 
suspected of common crimes are beaten at random . In J u ly  1994, 
Farid  J a rb o u ’, w ho was a rres ted  for collaboration w ith  Israel, 
was the first Palestinian to die in the custody of the Palestinian 
Police.

The fo llow ing  case illu s tra te s  th e  m an n e r in  w h ich  the  
adm inistration of justice is carried  out in the G aza and  Jericho  
areas. O n 13 Ju n e  1994, the Palestinian police in Je richo  arrested 
three brothers, Abdel Fattah, Amjad, and A hm ad Badwan, who 
were involved in a  braw l with a  bro ther of a  Palestinian security- 
o ffic ia l. T h e  th re e  w e re  r e f e r r e d  to  th e  M il i ta ry  G e n e ra l 
P rosecutor w ho issued an o rder to  detain  them  for 14 days by 
virtue of the PLO 's Revolutionary Criminal Procedures. After the 
14 days expired, the detainees w ere referred  to  the  civil police 
authorities w ho refused to accept them  for lack of proper arrest 
procedures. The detention order was then  renew ed by  the military 
prosecu tor for an  additional 14 days. A fter the  second 14-day 
period ended, the three brothers were kept in detention without 
renew ing  the  de ten tion  order. O n  14 J u ly  1994, the  m ilitary  
prosecutor visited them  in their detention cell. W hen one of them 
asked w hy  they  w ere kept in  deten tion  and  w hy  they  had  not
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been show n to a  judge, the military prosecutor began to  shout and 
insult them  and threatened to call fifty soldiers to  bea t them  up. 
He th en  said that he w ould refer them  to a m ilitary court w ithin a 
few days. The three were, however, released w ithou t trial on 1 
A ugust 1994.

The Palestin ian  Security Forces

T here are five know n security  forces w hich operate in the 
Je richo  and the Gaza Strip areas. These forces p lay  a  significant 
role in  underm ining the judiciary. They are know n to conduct 
arrests w ithout w arrants or legal ground.

In  add ition , these  fo rces have been  inv o lv ed  in  conflict 
reso lu tio n  in  so-called a rb itra tio n  agreem ents. S evera l cases, 
either while undergoing court examination or after a  verdict, have 
been arb itra ted  by the Palestinian Authority. The arbitrators, w ho 
no rm ally  do no t possess adequate  legal tra in in g , o ften  reach  
conclusions which differ from those of the court. C ontrary  to the 
requirem ents of the applicable Law on Arbitration, in which the 
consen t o f the parties is a fundam ental m atter, th e  a rb itra tion  
agreem ent often states that the arbitration decision is binding on 
the  p a rties , th a t appeals can only be m ade to  the  P alestin ian  
Authority, and that only the Palestinian authorities can execute 
the decision.

I C J /C I J L  M ission

In  Decem ber 1993, the International Commission of Ju ris ts  
a n d  th e  C I J L  se n t a  m iss io n  to  I s ra e l  a n d  th e  O c c u p ie d  
Territories to study the civilian judicial system in the W est Bank 
and Gaza. After having examined the situation in Je richo  and the 
G aza  S trip , the  m ission m ade several recom m endations th a t  
rem ain valid today. They include the following:
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The Palestin ian  au tho rities  incorporate  in te rnationa l 
hum an rights norms w ithin the new legal system;

The w idest possible consultation of all sectors of society 
be  ex e rc ise d  a t e v e ry  s tage  w h en  d ra f tin g  v a rio u s  
P a les tin ian  legal in s tru m e n ts , includ ing  basic  law s, 
w ithout discrimination;

Judges and lawyers be fully consulted about questions 
relating to  the judiciary and the legal profession;

The establishment o f an independent legal profession be 
encouraged in view of its centrality to  the principles of 
the Rule of Law;

The development of legal competence in the areas of the 
W est B ank and the  G aza S trip  be streng thened  and  
e n c o u ra g e d  th r o u g h  in i t ia t in g  a n d  c a r ry in g  o u t 
appropriate  m easures such as program m es for applied 
legal studies;

T he u rg en t se tting -up  o f a com m ittee o f P alestin ian  
judges and lawyers from  the W est Bank and Gaza Strip 
to  s tudy  the  d ifferen t law s in  force in the  O ccupied  
T e r r i to r ie s  a n d  p ro p o s e  a  h a rm o n ise d  le g is la tio n  
covering both territories.

T h e re  be s tr ic t  s e p a ra tio n  b e tw e e n  th e  ex ecu tiv e , 
legislative and judicial powers in the future Palestinian 
authority;

The independence o f the judiciary  be guaranteed  and 
enshrined in the constitution and different laws;

The judiciary be given full powers over all m atters of a  
ju d ic ia l n a tu re , esp ec ia lly  th o se  re le v an t to  hum an  
rights;
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A High Council of the Jud ic ia ry  be established with the 
pow er to appoint, prom ote and dismiss judges;

The power of judicial review on civil, administrative and 
c o n s titu tio n a l m a tte rs  be e x e rc ise d  b y  th e  h ig h es t 
jud ic ia l au tho rity , e ith e r by  estab lish ing  a  C ourt o f 
Cassation or a  Suprem e Court;

The Palestinian police force be requ ired  to  follow the 
Code of Conduct of Law  Enforcem ent Officials and to 
respect human rights norms;

The independence of Palestinian hum an rights N G O s 
be re sp e c te d  a n d  th a t  th ey  be a llow ed  to  function  
w ithout the interference of the authorities.

J ib r i l  A bu D oqa: Lawyer. In the m orning of 9 Ju ly  1994, he 
w ent to  the police station in the cily of K han Younis, in the Gaza 
Strip, to  request the release of several of his clients on bail. At the 
police station, he was told th a t his clients w ere not held there, and 
w as referred  to the office of the Assistant to  the Commander of 
the Southern  District. There he was told he could not be helped 
because the Com m ander w as no t p resen t a t the time. He then  
travelled  to  the office of the M ilitary  P rosecutor w here he was 
again to ld  he could not be helped. As he left the office, soldiers 
stationed outside told him that his clients m ight have been taken 
to  the  headquarters of the Palestinian m ilitary and intelligence 
corps in the city. O n arrival there he requested an interview w ith 
the officer in charge of interrogating detainees. H e was led to the 
second floor, asked about his name and profession and told to w ait 
in a room. Soon, a man in civilian clothes entered and began to 
slap and  beat him and threw  his files and documents to the floor. 
A no ther m an o rdered  him  to  keep his arm s dow n and  riot to  
defend himself against the blows of the first man. A  while later, 
the first man, who had left the room  for a few minutes, returned 
a n d  s la p p e d  him  again, say ing  th a t  he w as u n d e r  a rre s t fo r 
p o ssessio n  o f a w eapon. H e th e n  o rd e re d  him  to  lay  on his 
stom ach and called three o ther m en to beat him. This continued 
for abou t ten  m inutes after w hich he w as throw n into a sniall,
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dirty  prison cell. Several hours passed before he was ordered out 
of the cell and  into an interrogation room  where, under the threat 
of a gun, he was ordered to clean up. The first m an retu rned  and 
apologised saying he was not aw are tha t he was a  law yer and that 
he m ust no t tell anyone w hat had  happened to him. H e w as then 
let go. O n  11 Ju ly  1994, Mr. A bu D oqa filed an official complaint 
at the office of the Commander of the Southern D istrict and at the 
office of the M ilitary  P rosecutor w ho ordered  the a rres t of the 
o fficers  w h o  c a rr ie d  ou t th e  b e a tin g . S e v e ra l days la te r, a 
computer centre that belongs to  his bro ther was vandalised by  a 
gang of tw en ty  m en and o ther m em bers of his fam ily received 
threatening phone calls. Furtherm ore, police jeeps patro lled  his 
neighbourhood in  a  provocative m anner w hich frigh tened  him 
and his family. Upon the advise of his colleagues and because of 
pressure from  his family, he agreed to w ithdraw  his complaint and 
to request th a t the M ilitary P rosecutor drop all charges against 
the officers.
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Peru

In  D e c e m b e r  1993, th e  
D em ocratic  C o n stitu en t C ongress 
(Congredo Condtituyente Democralico) 
p ro m u lg a ted  a n ew  C o n stitu tio n . 
The C onstituen t C ongress, an 80- 
member, single-cham ber assembly, 
replaced the tw o-cham ber Congress 
d isb a n d e d  b y  P re s id e n t  A lb e rto  
Fu jim ori in  h is autogoLpe in  A pril
1992. U n d e r  th is  C o n s t i tu tio n , 
execu tive  p o w e r is v e s te d  in  th e  
President, and legislative authority  
is v e s te d  in  a u n ic a m e ra l  120- 
m em ber N a tio n a l C ongress. In  a 
b reak  w ith tradition , the President 
can now be immediately re-elected.

Situation  o f  the Jud iciary

The Jud ic iary  consists of a three-stage court system w ith a 
Suprem e Court of Justice  (Corte Suprema de Judticia) as the court 
of last instance. The Constitution foresees the establishm ent of a 
C o n s titu tio n a l C o u rt ( Tribunal Condtitucional) to  rep lace  the  
T rib u n a l o f C o n stitu tio n a l G uaran tees (Tribunal de Garantlad 
Condtitucwnaled) which was dissolved during the autogolpe. Despite 
its m ajority in Congress it took the Government alm ost one year 
to  pass the laws necessary  to  install the C onstitu tional C ourt, 
w hich was finally published on 10 Jan u ary  1995. This delay has 
had  grave consequences. M ore than 500 petitions for habead corpus 
o r sim ilar p ro tec tive  m easures have rem ained  un reso lved  for 
alm ost three years, as no competent court exists.
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All court judges are appointed by the National Council of the 
Ju d ic ia ry  (Condejo Nacional de la Magidtratura). O n 7 D ecem ber
1994, a  law was finally published to establish this Council, and for 
the first time in Peruvian history  the executive will have no direct 
in f lu e n c e  in  th e  n o m in a tio n  o f ju d g e s . A c c o rd in g  to  th e  
Constitution, the Council is independent from the three branches 
o f governm ent. D iffe ren t g roups, including the  judges o f the 
S u p re m e  C o u r t , th e  B a r A s s o c ia tio n , a n d  th e  d e a n s  o f 
U niversities, each  elect one o r  tw o m em bers o f th e  C ouncil. 
Besides the nom ination of judges and disciplinary control over 
them , the Council has the d u ty  to  review  the  perfo rm ance of 
judges every seven years. In the  case of a  negative evaluation, a 
judge can never again be employed in the judiciary. W hether this 
review leads to  a de-politicisation of the judiciary will depend on 
the guidelines applied.

J u s t  like the C onstitu tional Court, the Council had  y e t to 
function as of Ja n u ary  1995. A fter the dismissal w ithout formal 
charges of over 500 judges b y  President Fujim ori in  1992 (see 
Attacks on Justice 1992-199J) 60%  of all judges now  w o rk  on a 
provisional or substitute basis.

M o re o v e r , w h ile  th e  n e w  C o n s t i tu tio n  c a lls  fo r  th e  
establishm ent of an  O m budsm an  (Defensor del Pueblo), such  an 
institution does not ye t exist. Congress adjourned in D ecem ber 
1994 w ithout voting on the relevant bill, although it had  already 
been approved by  its Ju d ic ia l Committee. Instead, the Special 
P ro secu to rs  Office for the D efence of the People and  H um an 
Rights (FidcalCa Especial de Defend oria del Pueblo y Derechod Humanod), 
w h ic h  h a d  b e e n  c lo se d  in  J u n e  1994, w as  r e - in s ta l le d  in  
Novem ber 1994. This clearly illustrates the lack of a political will 
b y  th e  P re s id e n t an d  the  m a jo r ity  o f C ongress to  fu lfil th e  
constitutional m andate to create such an office.

In  a  blow  to the financial independence of the judiciary, the 
constitutional obligation of the state to allocate no less than  2% of 
the  budget to  the jud ic ia ry  w as  elim inated. The fac t th a t  the 
General Law  of the Budget of the Republic for 1994 assigned a 
mere 0.94% of the budget to the  judiciary may seriously affect its
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already precarious m aterial situation. I t should be kept in mind 
tha t in 1991 (the last year for which figures are available,) 73.2 % 
of prison inmates had not been convicted, due in p a rt to a lack of 
resources needed to process their cases efficiently.

M ilitary Jurisd iction  over Civilians

Among the justifications for President Fujimori's autogolpe in
1992 were the apparent strength  of two guerrilla movements and 
the fading confidence in the judiciary. The two movements are the 
Com m unist P arty  of Peru-Shin ing  Path  (Sendero Luminoso) and 
Tupac Am aru Revolutionary M ovem ent (Movimiento Revoliicwnario 
Tupac Amaru?)

Consequently, the m ost no tew orthy  difference of the new 
C onstitu tion  is th a t it  p erm its  m ilita ry  courts  to  t ry  civilians 
accused of «crimes o f terrorism * and «treason.» This is a  clear 
breach  of Art. 5 of the U n ited  N ations Basic Principles on the 
Independence of the Jud ic ia ry , w hich provides th a t «tribunals 
th a t  do n o t use the  d u ly  es tab lish ed  p ro ced u res  o f the legal 
process shall not be created to  displace the jurisdiction belonging 
to the ordinary courts or judicial tribunals.*

Another change in the new  Constitution is the applicability of 
the  d ea th  penalty . A rt. 140 b ro ad en s  the  scope o f the  dea th  
penalty to include the crimes of «treason» and «terrorism» in case 
of w ar «in accordance w ith the treaties to which Peru  is a party .» 
U nder the old Constitution only treason in times of external w ar 
could be punished by the death  penalty. The consequence of this 
change is, however, unclear. The extension of the death penalty 
would be a  clear violation of the non-derogable Art. 4 (2) of the 
Inter-American Convention o f H um an Rights (IC H R ), to which 
Peru  has been a  party  since 1978. Art. 4(2) IC H R  states that the 
application of the death penalty  m ust not be extended to  crimes to 
w hich it does not presently  apply. The effect o f the broadened 
scope is unclear; it is no t «in accordance w ith the treaties to which 
Peru  is a  party* and, therefore, contradicts the new  constitution.
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The com position of the m ilitary courts is also problem atic. 
M ilitary courts consist of only one legally tra ined  officer - the 
other four m em bers are active du ty  officers. As the la tte r form 
part of a  m ilitary chain of command, they are not independent. In 
cases involving m ilitary personnel, they  have generally  insured 
impunity for even the most severe violations of hum an rights. O n 
the other hand, in «treason» cases a conviction rate in excess of 
90% is reported.

In  cases w here both the m ilitary and the civilian courts claim 
jurisdiction over a  case, the C onstitution calls for the Suprem e 
C o u r t  o f  J u s t i c e  to  d e c id e  th e  d is p u te . H o w e v e r , d u e  to  
governm en t in te rfe rence  and  th e  w eakness o f th e  C o u rt th is 
pow er has been greatly diminished. This w as best illustrated in 
the La Cantata case, where m em bers of the arm ed forces had  been 
accused of abducting and killing nine students and a professor of 
the National U niversity of Education Enrique Guzman y  VaLle on 18 
Ju ly  1992. The case was started  in a  civilian court; however, when 
it appeared  th a t the  highest m ilitary  authorities, including the 
com m ander of the army, m ight be involved, the m ilitary courts 
claimed jurisdiction. W hile the Suprem e C ourt w as deciding on 
the  ju risd ic tion , C ongress in te rfe re d  in th e  case dub judice by  
passing  an  open ly  u n co n stitu tio n a l law  (L aw  26,291) w hich  
lowered the num ber of votes necessary w ithin the C ourt to take a 
decision. This led to  the case being referred to  the military courts. 
There, m ostly low er-ranking officers w ere sentenced to prison- 
terms. The role of the army comm ander and other m ilitary leaders 
w as no t investigated . The tria ls  w ere n o t open  to  the  public. 
T hroughout the case, both  th e  investigating prosecutor, V ictor 
Cubas Villanueva, and a Supreme C ourt judge w ere harassed (see 
below.)

A p a rt from  com prom ising  itse lf  by  n o t o b jec tin g  to  the  
«Cantuta-law,» the Supreme C ourt has little pow er to  review  the 
ruling of the military justice system after a final sentence declares 
a  case closed. O nce such a  case has been  closed it canno t be 
reopened and passed to civilian jurisdiction. The court hesitates to 
exercise even the limited powers granted to it.
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«Crim es o f  Terrorism» and. «Treason»

A  « te rro ris t» , as d e fin e d  in  D ec ree  L aw  25 ,475 , is an  
individual who «carries out acts against the life, physical integrity, 
health , freedom  and security  of individuals*. The law  includes 
p e rso n s  w ho «by w h a te v er  m eans* incite  th e  com m ission  of 
terrorism -related crimes, are seen to favour or excuse such crimes, 
or obstruct the investigation of crimes of «terrorism» and judicial 
procedures associated w ith them. The definition of «treason,» to 
be found  in D ecree Law  25,659, is based on the  definition of 
«terrorism» bu t links it to the means employed (e.g. car bombs, 
explosives, etc.) and their effects on property and life. In  addition, 
those accused of being m em bers of an arm ed opposition group, 
and  anyone who aids and abets «traitors» m ay be charged w ith 
«treason.»  U nder D ecree L aw  25,880 even such  acts of n o n ­
v io le n t e x p ress io n  as te a c h in g  in  a  w ay  th a t  is c o n s id e re d  
subversive can be regarded as «treason» and thus be tried  by  a 
m ilitary court.

N either of these legal definitions is precise enough to m eet 
in ternational standards. There is no clear distinction betw een a 
common crime and a  «crime of terrorism,* and it is no t possible to 
objectively differentiate betw een «terrorism» and «treason.» The 
la tte r can be fatal, as «crimes of terrorism* are tried  in civilian 
courts, bu t «treason» in m ilitary courts.

Even in cases of common crimes that do not fall under any of 
th e  a fo re m e n tio n e d  ca teg o ries , A rt. 2 (24 .g ) o f  th e  C ode of 
C rim inal P rocedu re  g ran ts  police the  pow er to  ho ld  p ersons 
incommunicado for up to ten days if it is considered indispensable 
fo r th e  c larification  o f a crim e. How ever, in cases of alleged 
« terro rism »  or «treason» th e  police are  a u th o r ise d  to  h o ld  a 
p riso n e r fo r up to 15 days in  o rder to exercise th e ir  v irtua lly  
unlim ited powers to question suspects and to formalise charges. 
T h ey  m erely  need  to  inform  a judge in  con junc tion  w ith  the  
P u b lic  M in is try  o f th e ir  decisions regard ing  de ten tions. The 
detainees are only allowed access to a law yer w hen  they  m ake 
declarations before a representative of the Public  M inistry. In  
m any cases, lawyers cannot talk  to their clients in private nor do 
they  have proper access to their clients’ files.
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Another violation of international norms lies in the fact that 
an accused awaiting trial may be held in detention for inordinately 
lengthy periods: 30 months if it is a terrorism -related case «of a 
complicated nature* in which m ore than ten  people are accused, 
or five years if his case proves to  be «especially difficult.* There is 
no p o ss ib ili ty  o f g ra n tin g  th e  a c c u se d  an y  form  o f b a il  o r 
conditional liberty.

I f  the  po lice  in  charge  o f  th e  in v es tig a tio n  su sp ec t th e  
detainee of «treason,» the situation is even more disturbing, as the 
case is then tried  in a  military court. There, the detainee can be 
held incommunicado for up to  30 days. O nly  the m ilitary justice 
system need be informed of the detention.

If the case then finally comes to trial, the identity of judges, 
prosecutors and in some cases even witnesses is not disclosed to 
the defendant. The so-called «faceless judges* (Jueced din rod trod) sit 
beh ind  a m irro r and  their voices are electronically  altered . In  
P e ru , p r e - t r ia l  ev id en ce  a n d  co n fess io n s  a re  u su a lly  g iven  
significant w eight in the trial, y e t  the policemen p resen t a t the 
arrest and those w ho interrogate the defendant cannot be called to 
serve as witnesses by  the defence. In addition, the periods allowed 
fo r ju d ic ia l exam inations a n d  fo r tr ia ls  an d  appeals  in  b o th  
military and civilian courts (10 days / 30 days) are too short to 
allow for thorough investigations.

Im provem ents

U n d e r n a tio n a l an d  in te rn a tio n a l p ressu re , som e o f the  
decrees conflicting w ith international hum an rights law contained 
in President Fujimori's 1992 anti-terrorism  decrees were revoked 
by Congress in Novem ber 1993 (see Attackd on Justice 1992-1993).

U nder the am ended anti-terrorism  legislation, writs of habead 
corpud can now  be filed. Lawyers are now  perm itted to  represent 
more than  one defendant charged w ith terrorism  at the same time,
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although in  cases of «treason» they  are still lim ited to  only one 
client. Also, the p rovision  allow ing an accused  to  be tried  in 
absentia w as repealed. Exam ining judges, who w ere previously 
p ro h ib i te d  from  ru lin g  th a t  d e fe n d a n ts  be u n c o n d itio n a lly  
released w hen there was no case, were perm itted to do so as of 
N ovem ber 1993, although such rulings are referred  to a  higher 
court for ratification or vetoing. Since the amendments, military 
tribunals are entitled to review  prison sentences in those cases 
w here the defendant was convicted of treason, including cases in 
w hich evidence of innocence was not taken  into consideration. 
H ow ever, th is  review  does n o t apply, if  the defendan ts  w ere 
convicted on charges o f «belonging to a  group w hich  fulfils a 
leadership role in a terrorist organisation.»

R u b e n  B u s ta m a n te  B a n d a , E r n e s to  C u b a s  M o n te s :
Lawyers in Chiclayo. Both law yers w ere arrested  in Decem ber
1992 and charged with «crimes of terrorism* (see Attacks on Justice 
1992-1993). Their trial was in terrupted  because of a dispute over 
w h e th e r  th e i r  case  fa lls  u n d e r  c iv ilia n  o r u n d e r  m ilita ry  
jurisdiction.

O sc a r  C ieza  D iaz , A bsa lon  R ios C ab a lle ro : Law yers in 
C h ic lay o . B o th  w ere  d e ta in e d  in  m id -N o v e m b er 1993 an d  
charged w ith  «crimes of terrorism .* Their detention w as based 
upon incriminating testim ony alleging they were members of the 
Asociacion de Abogados Democraticos, an  o rg a n isa tio n  th a t  has 
regularly taken over the defence of members of the Shining Path 
and is portrayed by the governm ent as a  p a rt of the movement. By 
representing a num ber of defendants accused of «terrorism,» the 
testim ony  stated , the  law yers w ere follow ing o rders  from  the 
Shining P a th  to obstruct justice and impede the actions of the 
police and security forces.

B oth  law yers have den ied  the  charges against them . The 
police search of Mr. Rios’ office reportedly did not uncover any 
in crim in a tin g  evidence. B oth  m en sa id  th a t  th ey  h ad  in fact 
rep resen ted  defendants in «terrorism » cases, b u t it was a t the 
re q u e s t o f the  S u p e rio r C o u rt, th e  local B ar A ssocia tion  or 
relatives of the accused. Their testim ony has been corroborated 
by court records and several testimonies.
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A fter h a lf  a  y e a r  of investigation , the  case against O scar 
Cieza D iaz was dismissed. Absalon Rios Caballero was acquitted 
in August 1994.

V ictor Cubas Villanueva: Public Prosecutor. Before the case 
was transferred  to a military court, he headed the investigations in 
the  La Cantuta case (see above). D espite  p ressu re  and  th rea ts  
against him, he had assembled sufficient material to  identify and 
charge the officers involved in  the  killing of the professor and 
students. In  D ecem ber 1993, he declared he had been followed 
and  received  a num ber of d e a th  th re a ts  since O ctober. Even 
though he reported these threats to the A ttorney General (FLfcal de 
la Nation), he was denied appropriate  protection. H e reportedly 
stated th a t «the pressure came from  the highest circles, from the 
Arm y Com m and and from governm ental authorities. They could 
not come from  anywhere else.»

J o rg e  E sp in o za  Egoavil: Lawyer. In A ugust 1994, Jo rg e  
Espinoza Egoavil was arrested together with two physicians. All 
th ree  w ere charged w ith «crimes of terrorism .* These charges 
were based on the accusations of «repentants» w ho claimed that 
the men w ere involved with the  Shining Path. A t the time of his 
a rres t E sp inoza Egoavil was P residen t of the  B ar A ssociation 
(Colegio deAbogadod) of Huanuco, Pasco and Ucayali, and D ean of 
th e  F a c u lty  o f L aw  and  P o litic a l S c iences  o f th e  H erm ilio  
Valdizan U niversity of Huanuco.

A cco rd in g  to  the  p ro se c u to r, th e  « rep en tan ts»  accu sed  
E sp inoza  Egoavil of p a rtic ip a tin g  in  a  m urder an d  defending 
te rro ris ts  free of charge. E v en  th o u g h  E sp inoza  E goavil has 
publicly declared his clear opposition to Shining Path, and even 
though no other p roof reported ly  exists indicating his guilt, he 
was rem anded to prison. However, after a trial of first instance the 
prosecutor called for an acquittal. The «faceless» judge agreed, 
b u t the th ree  have had to rem ain  in prison  until the verd ict is 
confirmed by a  higher tribunal.

In the course of his work, Espinoza Egoavil had denounced 
14 policemen of stealing a large am ount of money, leading to their
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imprisonm ent. He had also had several argum ents w ith  the former 
police chief of the area.

The law yer and the physicians w ere found no t guilty after 
150 days of arrest.

Luis A ntonio  G alindo C ardenas: Lawyer and  former judge 
a t the  S uperio r C ou rt (Corte Superior de Jtuticia) in  H uanuco. 
Galindo Cardenas was arrested and held in custody for 31 days 
because a  «repentant» had named him as a m em ber of the Shining 
Path. This arrest led to his resignation as a  judge and  forced him 
to leave the area.

A ro u n d  th e  15 S e p te m b e r  1994, J u d g e  G a lin d o  w as  
inform ed th a t a «repentant» and alleged m em ber o f the Shining 
P ath  had nam ed him as a  member of the guerrilla organisation. 
O n  14 O ctober 1994, he w ent to  discuss th is accusation  w ith  
office of th e  A nti-T erro rism  H e a d q u a rte rs  (Jefatura Contra el 
TerrorUmo, JECOTE) and the public prosecutor. Also present at 
the discussion was a local military commander. A fter three hours 
of discussion, Judge Galindo was reportedly to ld  th a t no charges 
w ould be brought.

O n  Sunday, 16 October, President Fujim ori in a  statement he 
m ade on television announced tha t the President o f the Superior 
C ourt of H uanuco had  been detained and had m ade use of the 
«repentance-law.» O n  the same day, the J E C O T E  comm ander 
v is i te d  J u d g e  G a lin d o  an d  a sk ed  him  to  com e fo r a n o th e r  
in te rv ie w  to  th e  lo c a l m ilita ry  b ase . O n c e  a t  th e  m ilita ry  
installation, the judge was reportedly locked into a  room w ithout 
explanation. Two days later, the local military com m and issued a 
statem ent tha t both Judge  Galindo and the rector o f the National 
U niversity «Hermilio Valdizan» had been arrested  as presum ed 
« te r ro r is ts »  a n d  h a d  c o n fe sse d . P r e s id e n t  F u jim o r i  a lso  
announced this to the press.

Three days later, Judge  Galindo’s wife was inform ed of the 
arrest. She was allowed to see the judge w ho asked her to present 
h is resigna tion  as a  judge un til he could  c lear h is name. The
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m ilitary comm ander reportedly pressured him to make use of the 
« rep e n tan c e  law » a n d  «confess»  th a t  th e  S u p e r io r  C o u r t’s 
P resid en t an d  tw o o ther ju d g es  w ere in fac t m em bers o f the  
Shining Path. M em bers of Congress who travelled to  H uanuco 
were not allowed to see the judge. After 31 days in custody, the 
prosecution decided not to open a  case against Luis Galindo. He 
was then released bu t th reatened  w ith rearrest if he brought his 
case to the attention of the public.

C arlos A ntonio  H onores Iglesias: Lawyer in Trujillo. O n 10 
N ovem ber 1993, police detained H onores Iglesias a t his law  office 
and charged him w ith «treason.» He was taken to the Picsi Prison 
in nearby Chiclayo. The charges stemmed from  a confession by 
another person accused of «terrorism» who had nam ed Honores 
Iglesias as a  member of the Shining Path. The police also alleged 
th a t «subversive m aterials* w ere  found in his office. H onores 
Iglesias had represented individuals accused of «terrorism» and 
had won acquittals in some cases. He denies any involvement w ith 
the Shining Path.

In  the  m eantim e, the  case  aga in st H onores Ig lesias w as 
transferred  from  the m ilitary tribuna l to the Chiclayo Superior 
Court.

V ic to r  H u a m a n  R ojas: L aw yer and  fo rm er judge in  the 
H uam anga province, Ayacucho departm ent. As a lawyer, Victor 
H uam an Rojas had  headed investigations in im portant cases of 
hum an rights abuses by  m em bers of the arm ed forces. A  member 
of the hum an rights organisation Adociacwn Pro-Derechod Humanod 
(A PR O D E H ), he represents, inter alia, a wom an who denounced 
a m ilitary officer for sexual harassm ent. H e is also defending a 
peasant w ho is accused of «terrorism» because she denounced the 
leader of the Civil Defence Committee (Comite de Defenda Civil) in 
the town of Q uinua for assasinating 25 peasants.

In  a television program m e aired  by  a  sta tion  close to  the 
governm ent, H uam an Rojas a n d  another form er judge, Sergio  
C a n c h a r i  C h u ch o n , w ere  a c cu se d  o f be ing  m em bers o f the  
Adociacion de Abogadod Democraticod. Such  an  accu sa tio n  could
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e n d a n g e r  th e ir  liv e s , as  th e  G o v e rn m e n t c o n s id e rs  th a t  
organisation a p a r t  of the Shining P a th s  «subversive structure.*

Agustrn Pelayo L arios Verastegui: Lawyer in Lima. Larios 
Verastegui has for m any years been defending people accused of 
«terrorism» or «treason.» In  an official announcem ent published 
in the official journal E l Perua.no on 3, 4 and 5 O ctober 1994, the 
Special Investigating Judge  of the N avy (Juez Instructor Especial de 
la Marina de Guerra) called for Larios Verastegui to appear before 
him because he was accused o f «treason.» In  addition to Larios 
Verastegui, Jo rg e  Luis M antilla  Condor was also m entioned, a 
law student who had conducted an internship in Larios’s office.

Larios Verastegui is a reg istered  m em ber of the Lima Bar 
Association. He has never been  contacted or sum m oned by the 
judge. In  a letter to the hum an rights organisation A PR O D E H , 
he expressed his fear th a t this public summ ons w ould  create a 
presum ption of guilt H e stated he had no reason to fear a  trial, but 
had never been informed of an accusation against him.

A ccord ing  to  in fo rm a tio n  p ro v id ed  b y  A P R O D E H , the  
accusations against Larios Verastegui and M antilla Condor were 
only based on the testim ony of a  «repentant,» w ho had indicated 
th a t  th e  tw o  w e re  m e m b e rs  o f  th e  Adociacion de Abogadod 
Democraticod.

M iguel O lazabal A ncajim a: Laywer in Chiclayo. Olazabal 
Ancajima was arrested in early Decem ber 1992 and charged w ith 
«apology for terrorism* (see Attackd on Justice 1992-1993.) After his 
case was transferred from a military court to the Superior Court 
in  Chiclayo, O lazabal A ncajim a was sen tenced  to  25 years in 
prison. H is appeal to the Suprem e Court has not been decided on, 
b u t the Prosecution insists th a t the sentence be upheld.

J u a n  P once  M o re n o : L aw yer in H uanuco . J u a n  Ponce 
M oreno defends one of the physicians accused of «terrorism» and 
arrested  w ith the law yer Jo rg e  Espinoza Egoavil (see separate 
e n try  above .) O n  22 N o v em b er 1994, J u a n  P o n ce  M oreno  
inform ed the hum an righ ts organisation A P R O D E H  th a t the
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M inistry  of D efence had sent an official le tte r to  the A ttorney 
General accusing him of having made illegal deals w ith the judge 
and the prosecutor to obtain the  release of his client in the above­
mentioned case. In  the letter, J u a n  Ponce M oreno was reportedly 
a lso  a c c u s e d  o f  m e m b e rsh ip  in  th e  Adociacion de Abogadod 
Democraticod.

The law yer stated that it w ould have been impossible for him 
to make any deal whatsoever w ith  the judge or the prosecutor, as 
their identity was never revealed to him.

V arious h u m an  rig h ts  law y ers  in  th e  to w n  o f  P iu ra : In
M ay 1994, hum an rights organisations in Peru found out that the 
headquarters of the A nti-Terrorism  Security Office (Jefatura de 
Seguridad contra eL Terroridmo) in  the northern  tow n of P iu ra  had 
sent a list of lawyers to the local Bar Association asking w hether 
any of them  w ere m em bers o f th a t Bar. The list contained the 
nam es o f 285 law yers and ca rried  tw o seals, one declaring  it 
«secret» and the o ther showing its origin: the General D irectorate 
of Intelligence of the M inistry of the Interior (.Direction General de 
Inteligencia delMinidterio del Interior).

Among the lawyers on the list are m any w ho w ork  for human 
rights organisations or for church  organisations: N ino  A larcon  
T orres, o f  the  Adociacion Pro-Derecbod Humanod (A P R O D E H ,) 
A ntonio S a lazar G arcfa of the Centro de Edtudiod y  Accion para la 
Paz. (CEAPAZ;) V ictor A lvarez Perez  of the Fundacion Ecumenica 
para el Dedarrollo y  la Paz (FED E PA Z,) C ecilia Po lack  B oluarte , 
G ladys L ilia n a  R od rig u ez  F lo re s  an d  L a y la  M ag a li S im on  
Orozco, all of the Comidion Episcopal de Accion Social (CEAS,) Jo se  
A ntonio R egalado G utierrez  o f the Concilia Nacional Evangelico del 
Peru (CO N EP,) N orm a Rojas N oriega  of the Insituto de Defenda 
Legal (ID L ) and N orbel M ondragon  H e rre ra  of the \ruitituto de 
Edtudiod y  Dejarrollo para la Pax (IED EP.)

E m m a  V ig u eras  M in ay a : Law yer. W hile  rep re sen tin g  a 
c lie n t a c c u se d  o f « tre a so n » , E m m a V ig u e ra s  M in a y a  w as 
repeated ly  follow ed by  police. O n  24 J u ly  1993, un identified  
individuals forcibly tried  to prevent her from filing an appeal on

Centre for the Independence o f Judges and Lawyers 262



behalf o f another client who had been convicted of «treason.» O n 
24 A ugust 1993, a police officer in terrupted a court appearance by 
E m m a V igueras M inaya  in  a case re la ted  to  La Cantuta (see 
a b o v e), w here  Em m a V igueras re p re se n te d  th e  D ean  of the  
Enrique Guzman y  Valle U niversity  against charges o f abuse of 
a u th o rity . The police officer tr ie d  to  stop  the  p roceed ing  by  
threatening Em ma Vigueras M inaya in open court.

W hen  this did not succeed, the officer detained a personal 
guard  of the D ean who was also in court. The guard  was released 
after five hours in detention, during w hich he hea rd  the police 
officer accusing Emma Vigueras of belonging to the Adociacion de 
Abogadod Democraticod. Vigueras informed the Lima B ar association 
of the harassm ent, w ho in tu rn  reportedly filed complaints w ith 
th e  P e ru v ia n  M in is try  o f th e  In te r io r , th e  In te r -A m e ric a n  
Commission of H um an Rights of the O rganization o f American 
States and the General Secretariat of the U nited N ations.
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The P hilipp ines

T he C o n s t i tu tio n  o f th e  
R epublic  of the  Philipp ines w as 
a p p ro v e d  b y  p le b is c ite  on  26 
February  1987. The legal system 
established is one in which hum an 
rights and the independence of the 
judiciary are guaranteed; however 
th e  p o w e r  o f th e  m ilita ry , 
d o m in a n t u n d e r  th e  M a rc o s  
administration, continues, despite 
th e  e ffo r ts  o f  su c c e ss iv e  
governments. The strength of the 
m il i ta ry  is e v id e n c e d  b y  th e  
con tinu ing  im punity  enjoyed by  
m any security force m em bers for 
hum an rights abuses. The military 
h a ra s s e s  la w y e rs  w h o se  w o rk  

impinges on its power; its actions also endanger the independence 
of a  relatively vulnerable judiciary.

The Court System

The lowest courts in the Philippines judicial system are called 
M etropolitan Trial Courts, M unicipal Trial Courts or M unicipal 
Circuit Trial Courts (M TCs). They handle small civil and criminal 
cases. There are also special Sharia courts to deal w ith personal 
status m atters for Muslims. O n  the second level are the Regional 
Trial Courts, which deal w ith larger civil and criminal cases, and 
serve as a first level of appeal from  the M TCs. The next level is 
the Court of Appeal, which reviews the decisions of the Regional 
Trial Courts and is located in M etro  Manila. The Supreme Court 
is the final appellate level. The C ourt has wide jurisdiction , and is 
the  focal p o in t fo r th e  ju d ic ia ry  an d  legal p ro fe ss io n  in th e  
Philippines. It can hear any case, on appeal or on original writ.
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The court employs no system for deciding w hether to hear cases; 
all cases brought before it m ust be heard. The Supreme C ourt also 
supervises both  the administrative and regulatory functions of the 
c o u rt  sy s tem . I t  can  d isc ip lin e  law y ers  a n d  m u s t a p p ro v e  
disciplinary actions taken by  b a r associations, although a formal 
com plaint m ust be filed before the Suprem e C ourt will involve 
itself in a  disciplinary matter. The Supreme C ourt’s wide m andate 
fu rther extends to  dealing d irec tly  w ith  disputes involving the 
civil service, and  in te rp re tin g  the  constitu tionality  o f treaties, 
presidential decrees and other executive ordinances.

Art. V III  of the C onstitution delineates the fram ew ork for 
the independence of the judiciary: section 3 guarantees the fiscal 
autonom y of the judiciary, section 10 secures the salaries of the 
Suprem e C ourt justices and the  lower court judges; security  of 
tenure to the age of 70 years o r incapacitation is provided for in 
section 11. A  certain measure of executive and legislative control 
over the judiciary is retained, however. The office of the president 
controls the timing of the release of the judiciary’s budget; and the 
precise am ount of the budget is determ ined by parliam ent.

Section 8 of the Constitution establishes a Jud icia l and  Bar 
Council (JB C ) to recommend suitable judicial appointees to the 
president. The J B C  consists o f seven members: the Chief Justice  
as ex officio  c h a irp e rs o n , th e  S e c re ta ry  o f  J u s t i c e  a n d  a 
r e p r e s e n ta t iv e  o f  th e  C o n g re s s  as ex officio m e m b e rs , a 
representative of the Integrated Bar, a professor of law, a  retired 
Supreme C ourt judge and a  representative of the private sector. 
The J B C  is assisted by the C ourt Adm inistrator of the Suprem e 
Court. The Council prepares a  list of three to five nominees for 
each vacancy. Before the p residen t selects one person from  the 
list, the names of the nominees are made public; m em bers of the 
public m ay then  lodge objections, w hich are declared  valid  or 
in v a lid  b y  th e  J B C . The p re s e n t  ap p o in tm e n t p ro c e ss  w as 
established to eliminate the undue influence of the executive and 
legislature on the selection of the judiciary. However, this has not 
prevented politicians from lobbying members of the JB C , and the 
president, for certain appointments.
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The courts suffer from  the related  problem s o f inadequate 
resources, low judicial salaries, heavy caseloads, and  long delays; 
these factors conspire to  create a  climate conducive to  corruption 
and  in adequate  p ro tec tion  of hum an righ ts. P rob lem s of low 
salaries and scarce resources relate mainly to the  low er courts. 
B ack lo g s a n d  delays e ffec t th e  ju d ic ia l sy stem  as a w hole , 
including the Supreme Court, though the Regional Trial Courts 
are particu la rly  affected. Some cases, especially civil disputes, 
have taken  over 30 years to resolve. W here there  are delays in 
crim ina l cases, the  resu lt is th a t  defendan ts  m ay  spend  long 
p e r io d s  in  d e te n tio n  a w a itin g  th e  re s o lu tio n  o f  th e ir  case. 
Backlogs of cases and delays are caused in p a rt by the bribery of 
judges and other court officials, who can sometimes be persuaded 
to  postpone trials alm ost indefinitely. P rosecu tors and  m ilitary 
intelligence officers reportedly sometimes m eet w ith judges in the 
c o u rs e  o f a  case , a p ra c t is e  w h ic h  u n d e rm in e s  ju d ic ia l  
independence.

The R ole o f  Lawyers

All lawyers m ust join the Integrated Bar Association of the 
Philippines (IBP). The IBP receives its budget from  the Supreme 
C ourt and is subject to  its supervision. A part from  the IBP there 
are 23 vo lun tary  bar associations in the Philippines, and many 
law -related non governmental organisations. As an  official agency, 
th e  I B P ’s in flu e n ce  on th e  g o v e rn m e n t in  le g a l m a tte rs  is 
considerable.

P r e s id e n t  R am os is su e d  A d m in is tra tiv e  O r d e r  40 in  
F eb ru ary  1993, specifying th a t m ilitary o r police com m anders 
w ould be held responsible for disciplinary or crim inal offences by 
th e ir  subord inates. Those secu rity  force m em bers accused  of 
crim inal offences, and their commanders, m ust be imm ediately 
discharged from service and the case referred to  a  civilian court. 
D espite this attem pt to  curtail m ilitary im punity, investigations 
an d  p ro se c u tio n s  o f h um an  r ig h ts  v io la tions co n tin u e  to  be 
obstructed by  the security forces.
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A second  g roup  of law yers  w ho  are  a t r isk  th ro u g h  the 
exercise of their profession are those involved in the fight against 
o rg an ise d  c rim e. L aw yers in v o lv e d  in  th e  re c e n tly  fo rm ed  
P residential A nti-C rim e Com m ission have repo rted ly  received 
death threats. In  late 1993, a form er state prosecutor involved in 
cases against m ajor criminals w as the subject of an assassination 
attempt.

The G overnm ent s R esponse

In  its response to Attacks on Justice, dated 21 M arch 1995, the 
G overnm ent o f the  Philippines stated , «the d raft rep o rt fairly 
presents the constitutional and statu tory  structure of the various 
lawyers of Philippine courts. It, however, significantly misses the 
Sandi Ganbayan as well as the capability of the Barangay Courts to 
d ispense ju stice  a t the  g rassro o ts  level. W hile th e  B arangay  
C o u rts  u n d e r  P .D . 1508 are  b e y o n d  th e  a d m in is tra tiv e  and  
reg u la to ry  ju risd ic tio n  of th e  S uprem e C o u rt since th e y  are 
o rg an iz a tio n a lly  a lig n ed  w ith  th e  E x ecu tiv e  b ra n c h  o f the  
government, they essentially perform  judicial functions since they 
a re  c re a te d  to  se ttle  d isp u te s  am ong  re s id e n ts  o f  th e  sam e 
municipality to prevent the rise o f a  suit in a  regular court of law. 
To obviate the  eventuality of m aking the proceedings before a 
Barangay C ourt too legalistic an d  adversarial, law yers are not 
allowed to appear before it.»

The response also stated th a t lawyers can be instrum ental in 
the delay o f case resolutions because they utilize or exhaust every 
available legal rem edy  to  d e fen d  o r u ndersco re  th e ir  c lien ts’ 
causes. The governm ent s ta ted  th a t the  re p o rt’s m ention  th a t 
prosecutors sometimes meet w ith  judges in the course of a  case is 
a «highly opinionated and sweeping statem ent.»

The government's response also stated that «the incidence of 
law yer's involvem ent in  crim es as victim s - w hether o r no t in 
relation to their profession - is no cause for alarm  as the same is
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m erely  isolated and does n o t create a  scenario w here  law yers 
appear to be under siege.»

E u g en e  Tan: H um an  r ig h ts  law yer and  fo rm er N a tiona l 
P re s id e n t o f  the  In te g ra te d  B a r o f th e  P h ilip p in e s . O n  14 
N ovem ber 1994, at about 7:30 in  the evening, Tan and his driver, 
E d d ie  C o n stan tin o , w ere  a b d u c te d  a t gun  p o in t n e a r  Tan 's 
residence in M etro M anilla. O n  18 November, the bodies of both 
m en w ere found in Sitio B arangay  Sampaloc, Cavite, south of 
M etro  M anila. Both bodies bore signs of torture, as well as knife 
and gunshot wounds. Both m en had been handcuffed when shot. 
The disappearance o f Tan and  Constantino was not announced 
publicly until the bodies w ere found. N o arrests have ye t been 
made in connection w ith  the m urders.
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R om ania

C om eliu  Turianu: Judge. 
J u d g e  T u ria n u , a u th o r  o f a 
n u m b e r  o f te x tb o o k s , w as a 
S uprem e C o u rt J u s tic e  from  
F ebruary  to J u n e  1990. From  
J u ly  1990 to  J u ly  1994 he was 
a  Judge  at the Recourse Court 
in Bucharest, the highest court 
below  the  Suprem e Court. In 
Novem ber 1991 he was named 
President of tha t court. O n 14 

Ju ly  1994, then-M inister of Justice, Petre Ninosu, reassigned him 
as a regular judge at a chamber dealing w ith commercial law, an 
area he d id  no t have any experience in. Sources suggest, his 
removal might have had political motives.

Corneliu Turianu had reportedly been under attack  from the 
governm ent for past court decisions. In  one case, he decided to 
free 38 defendants whom  the G overnm ent had  labelled «fascist 
mercenaries* for their involvement in an attack on the TV station 
in Ju n e  1993. H e established tha t they  w ere only members of the 
p o p u la tio n  w ho  fe lt d ise n c h a n te d  w ith  th e  «procom m unist»  
government.

J u d g e  Turianu had also been  in  charge of organising the 
lo ca l e le c tio n s  in  B u c h a re s t  in  F e b r u a r y  1992 a n d  th e  
p a rlia m e n ta ry  a n d  p re s id e n tia l e lec tions in  S e p tem b e r and  
O c to b e r 1992. As a re su lt o f th ese  re p o r te d ly  free  a n d  fa ir 
e le c tio n s  a ll se v en  m ay o rs  in  B u c h a re s t  b e lo n g e d  to  th e  
(opposition) Dem ocratic Convention. In  Septem ber 1992, Judge 
Turianu ‘s court upheld a  complaint against President Ion Iliescu 
who w as illegally tiy ing  to  participate both  in the elections for 
President and for the Senate. Petre Ninosu, w ho later as M inister 
of Justice  rem oved Judge  Turianu, represented Ion Iliescu in the 
appeal o f that judgem ent to the Suprem e Court.
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Senegal

T h e  S e n e g a le se  ju d ic ia r y  is 
co n s titu tio n a lly  in d ep e n d e n t. The 
court system was altered in 1992 (see 
A tta cks  on Justice 1991-1992) b y  
constitu tional am endm ent, w ith  the 
S uprem e C ourt be ing  rep la ce d  by  
th re e  c o u rts :  th e  Conseil
Constitutionnel (C o n s t i tu t io n a l  
Council), the Conseil d ’Etat, and  the 
Cour de Cassation. T h e  Conseil 
Constitutional has jurisd iction , inter 
alia, to examine the constitutionality 

of laws, and to resolve issues of conflicts of jurisdiction between 
the Consul d’Etat and the Cour de Cassation. It is composed of five 
m em bers, se lected  fo r one six -year term . The C onstitu tiona l 
Council has become politicised as a result of the controversies 
surrounding its certifying of the 1993 presidential elections and in 
particular the resignation of K eba M baye from the presidency of 
the Council (see Attacks on Justice 1992-1993).

The assassination, on 15 M ay 1993, of Babacar Seye, Vice­
President of the Constitutional Council (see Attacks on Justice 1992­
1993) continued to produce repercussions. In M ay and Ju n e  1993,
a series of arrests were made in connection w ith the m urder. In
M ay 1994 the Chambre d’Accusatwn in D ak ar’s C ourt o f Appeal 
pronounced a non-suit in the case of 6 of the accused. The case of 
Cleodore Sene, Papa Ibrahim  Diakhate, Assane Diop and M odou 
Ka w as referred to the Cour d’Assises. The discharge in relation to 
the cases o f the  o th e r d e fen d an ts  w as u phe ld  by  th e  Cour de 
Cassation. In  Septem ber and  O ctober 1994, the trial of the four 
accused  o f th e  m urder took  p lace before the  Cour d ’Aasises of 
Dakar. The trial was attended by  an IC J  observer. The court held 
three of the defendants guilty o f conspiracy and of m urder, but 
accorded them  the benefit of extenuating circumstances. Cledore
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Sene was sentenced to 20 years imprisonment; Assane Diop and 
Ibrahim  Diakhate were both  sentenced to 18 years imprisonment. 
M odou Ka was acquitted.

The trial raised issues of the independence o f the judiciary 
and the freedom  of judges to give rulings; specifically, in relation 
to the granting of bail under the Code of Criminal Procedure. Art. 
139 o f the Code states that, on the w ritten dem and of the public 
p ro se c u to r , an  in v e s tig a tin g  ju d g e  is c o m p e lled  to  g ra n t  a 
custodial order against anyone charged w ith certain crimes under 
Art. 56 to  100 and Art. 255 of the Penal Code. The Article also 
provides th a t the request to  discharge on bail a  person charged 
under the specified sections of the Penal Code will be declared 
inadm issib le  if  th e  p u b lic  p ro se c u to r  opposes i t  b y  w r itte n  
demand. Thus, the investigating judge is subm itted to  the good 
will o f  th e  parquet bo th  in  re la tio n  to  p rov is ional rem ands in 
custody, and in relation to the granting of bail. O ne qualification 
of the pow er of the public prosecutor in this area  did form erly 
exist; until 1979, the demands of the prosecutor tha t bail should 
not be granted was required to  be ju s tif ied .» However, law 79-43 
of 11 April 1979 abolished this safeguard.

The Seye case was characterised  as one o f a ttem pt on the 
security of the state, as well as a  case of murder. There is cause for 
concern that the charges w ere characterised in this w ay in order 
to bind the investigating m agistrate to refuse to g ran t bail to the 
accused. A  second possible factor is that, w here the case is one of 
a ttem p t on th e  secu rity  o f th e  sta te , the  p e rm itte d  p e rio d  of 
preventive detention (garde a vue) under Art. 55.8 of the Code of 
Penal Procedure is doubled. The investigating m agistrate in the 
Seye case re fu se d  bail; th is  d ec is ion  w as c o n firm e d  by  the  
Chambre d’Accusation. Both courts had no choice b u t to  make such 
an order, under the present law.

Art. 139 constitutes an interference of the executive w ith the 
ex e rc ise  o f th e  ju d ic ia l p o w er. T h e re  a re  in d ic a tio n s  th a t  
consideration is being given to  the repealing of th is article and 
that a  Law  Reform Commission is currently reviewing the Penal 
Code and the Code of Penal Procedure.
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South K orea

T he C o n stitu tio n  g u a ran tees  the 
independence o f the judiciary: Article 
103 s ta te s  th a t  «ju d g e s  sh a ll  ru le  
in d e p e n d e n tly  a c c o rd in g  to  th e ir  
conscience and in conform ity w ith the 
C o n s t i tu t io n  a n d  th e  la w .» T h is  
g uaran tee  is rein forced  by  provisions 
r e g a r d in g  th e  a p p o in tm e n t  a n d  
dismissal of judges. The appointm ent of 
ju d g e s  a t  a ll lev e ls  is th e  jo in t  
responsibility of the P resident and the 
N a t io n a l  A ssem b ly ; th e  N a tio n a l  
A ssem bly m ay w ithhold its consent to  
any  ju d ic ia l ap p o in tm en t (A rt. 104). 
J u d g e s  m ay be rem oved  from  office 
only through impeachment, sentence of 
im p r is o n m e n t o r  o th e r  h e a v ie r  

punishm ent and may be suspended from office or disciplined only 
through disciplinary action (Art. 106 (1)).

c :j

The Supreme Court, subordinate courts and m ilitary courts 
are provided for in the Constitution. The Supreme C ourt has final 
Appellate jurisdiction over all court martials (Art. 110). I t  also has 
th e  p o w e r to  rev iew  the  c o n s titu tio n a lity  o f a d m in is tra tiv e  
decrees, regulations or actions. T here is also a C onstitu tional 
Court, w ith  pow er to  review  the  constitutionality  of laws. The 
cou rt is com posed of nine judges appoin ted  by  the  President, 
three from  a panel selected by  the National Assembly and three 
from a  panel selected by the Chief Justice.

Following the inauguration o f President Kim Young Sam in 
F e b ru a ry  1993, som e re fo rm s w ere  in s ti tu te d  a ffec tin g  the  
ju d ic ia ry  and  the  adm in istra tion  o f justice. The governm en t’s 
demand, in Ju n e  1993, that judges and other governm ent officials
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disclose their financial and real estate assets led to  the resignation 
of m any judicial officials, am ongst them  the Suprem e Court Chief 
Justice. In  July, against the  background of a call b y  the Korea 
B ar A ssociation for the resignation  o f leading m em bers of the 
judiciary and the replacem ent of «politicised» judges, the thirteen 
Supreme C ourt judges agreed to  the setting up of a  judicial reform 
committee, composed of judges, lawyers and academics. They also 
agreed to  create a  «judicial counsel* a t district court level, which 
would ensure the greater independence of the subordinate courts.

I t is questionable, however, w hether the reforms instituted by 
the new  bodies will be sufficient to rem edy the serious weaknesses 
in  the  S o u th  K orean  ju d ic ia ry . To da te , th e  ju d ic ia l refo rm  
committee has addressed issues on the efficient operation of the 
courts, to  the neglect of issues of the politicisation and lack of 
ind ep en d en ce  of the  jud ic ia ry . T he com m ittee d iscussed  the  
establishm ent o f a «court police* to quell d isruptions in court; 
however, the roo t causes o f public discontent w ith  the judicial 
process have not been addressed. Although, since J u ly  1993, the 
courts  gave ru lings aga in st th e  governm en t in  several cases, 
including cases of ill-treatm ent o f detainees by  the authorities, 
m ore fundam en ta l s tru c tu ra l reform s o f the jud ic ia ry  are  still 
required.

Som e areas of serious concern  continue to  exist. Law yers 
regularly experience difficulties in gaining access to  detainees (see 
case o f Cho Yong-whan, below ). This is despite A rt. 12 o f the 
C onstitu tion, by  w hich persons a rre s ted  or de ta ined  have the 
right to  the, prom pt assistance o f counsel. Art. 12(5) provides that 
persons arrested  or detained m ust be inform ed of their righ t to 
assistance o f counsel. In  p a rticu la r, those a rre s te d  u n d e r the 
emergency N ational Security Law  (N SL) are deprived of m any of 
the due process rights guaranteed by  the Constitution. They are 
often no t informed of their righ t to a  lawyer, and law yers’ access 
to clients charged under the N S L  is restricted. The N SL, which 
c rim in a lise s  sp e ec h  o r a c ts  s u p p o rtiv e  o f  N o r th  K o re a  o r 
considered «anti-state» and w hich has resulted in large num bers 
of deten tions on political g rounds, (see case o f P rofessor Cho

Centre for the Independence o f Ju d ges and Lawyers 2 76



Kuk, below ), has rem ained unreform ed. D etentions u nder the 
N S L  reportedly increased in 1994.

P ro fesso r Cho Kuk: Lecturer in Law at Ulsan University. 
O n 23 J u n e  1993 he w as a rre s ted  by officers o f the  security  
division of the National Police Administration, under Art. 3 of the 
National Security Law. A  w arran t for his arrest was issued only 
two days later, on 25 Ju n e . Professor Cho K uk was held in police 
cu stody  u n til 12 Ju ly , w h en  his case w as tra n s fe r re d  to  the  
prosecution, w here he was subject to further questioning. He is 
accused of belonging to  the Social Science Academy, w hich the 
authorities believe to be an «anti-state» organisation, connected to 
the Sanom aeng (Socialist W orkers’ League). He has been critical 
of the N ational Security Law  and is a member of the Dem ocratic 
Legal Studies Association and Chairperson of the Committee for 
P ro g re s s iv e  S o c ia l R e fo rm . H e  w as re le a s e d  a n d  g iv en  a 
suspended sentence in December.

C h o  Y o n g -W h an : L aw yer, m em ber o f the  o rg an isa tio n  
Minbyun (Lawyers for a Dem ocratic Society); and B a tik  Seung- 
hun : Lawyer. Cho rep re sen ted  N oh  Tae-hun, a hum an  righ ts 
activist convicted in O ctober 1993 on charges of «possession of 
publications benefiting the enemy», contrary to  Art. 7 of the NSL. 
O n 15 Ju ly  1993, N oh Tae-hun was arrested in the office of Cho 
Y ong-w han  an d  B a tik  S eung -hun . An in v es tig a to r from  the 
Security D ivision of the N ational Police A dm inistration entered 
the office and stated tha t he was there to arrest Noh. Cho asked to 
see a  copy of the a rrest w arran t , upon w hich he w as show n a 
photocopy of the  cover of the  w arran t. This did not, however, 
a p p e a r  to  co n ta in  th e  in fo rm a tio n  re q u ire d  by  th e  C ode of 
C rim inal P ro c e d u re . C ho re q u e s te d  a c e rtif ie d  copy  o f the  
w arrant. A  dispute arose during which several other officers also 
entered the room. O ne of them  left, saying tha t he w ould get the 
w arrant. Shortly afterw ards three or four policemen rushed  into 
the office and attem pted to drag N oh away. According to Cho and 
B a tik  S e u n g -h u n , th e y  re m o n s tra te d , a n d  w e re  in su lte d , 
th reatened  and  physically assaulted by the police officers. N oh 
was forcibly rem oved from the room.
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In Ju ly  1993 Cho Yong-W han and Baik Seung-H un filed a 
criminal complaint before the  Seoul District Prosecutor, claiming 
tha t the arrest of 15 Ju ly  w as illegal. The D istrict P rosecutor's 
o ffice  n o tif ie d  them , on 8 N o v em b er, th a t  th e y  w o u ld  n o t 
prosecute the officers involved in the case, as in cases such as that 
o f  N o h , a r r e s t  w i th o u t  a  w a r r a n t  w as p e rm is s ib le . T he  
Prosecutor’s office claimed th a t the officers involved had read  a 
sum m ary to  N oh  of the charges against him a t the tim e of his 
arrest; however Cho m aintains tha t this did not take place. The 
lawyers filed a  constitutional petition w ith the Constitution Court, 
w hich is still pending . T hey  also filed a  civil su it aga in st the 
policem en involved in the a rre s t and  against the  governm ent, 
seeking m onetary  com pensation. O n  23 D ecem ber, the  Seoul 
Civil D istric t C ourt declared the a rrest illegal and  o rdered  the 
paym ent of compensation to  the tw o lawyers. N oh also filed a  civil 
suit against the government seeking military compensation for his 
illegal a rres t and other irregularities by  the police. This case is 
also still pending.

O n  16 M ay 1994 Cho attem pted to visit two of South Korea’s 
longest serving political p riso n ers , Earn Sun-m yung  an d  A hn 
H a k -s o p , w ho  h av e  b e e n  d e ta in e d  fo r 43  a n d  41 y e a rs  
respectively. A t present they are held at Taejon prison. The lawyer 
was denied access to the prisoners on the grounds th a t he did not 
have a  «pow er o f attorney® signed  by  the  tw o p riso n e rs . He 
obtained the required documents, bu t w hen the general secretary 
of Minakahyop (a hum an rights group) returned to  the prison w ith 
the requisite forms the authorities refused to accept them . Cho 
filed a p e titio n  o f com plain t w ith  the  M in is try  o f Ju s tic e . In  
N ovem ber 1994, the M inistry  of Ju stice  dismissed his petition, 
stating th a t Cho had «political purpose to use the meeting for the 
petition of their release, repeal of the N ational Security  Law  or 
release o f the prisoners of conscience® and therefore he «had not 
proper business to meet» the prisoners. Cho filed a law suit against 
this decision which is still pending. Lawyers have been attem pting 
since 1993 to  secure the release o f the prisoners th rough  legal 
proceedings; it is possible th a t the trial of the two m ay be invalid 
under the  provisions of the N ational Defence Law, replaced in 
1960 w ith the M ilitary Penal Law.
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Sri Lanka

A rm ed  c o n f l ic t  b e tw e e n  
governm ent forces and  the Liberation 
T ig e rs  o f T am il E e lem  (L T T E ) 
continued into 1994. The long-running 
co n flic t has b een  c h a ra c te r is e d  by  
la rg e  sca le  d is a p p e a re n c e s  a n d  
w idespread  use of to rtu re  and  extra­
ju d ic ia l  k ill in g s . T h e re  re m a in s  a 
serious problem  of im punity for such 
crim es, desp ite  the  estab lishm ent of 
th e  P r e s id e n tia l  C o m m iss io n  o f 
Inqu iry  into Invo lun tary  Removal of 
P e rso n s and  the  ex ten tio n , in J u n e  
1993, o f  its  te rm s  o f  r e fe re n c e  to  
en ab le  it  to  in v es tig a te  cases m ore 
quickly. In  M ay  1993, following the 

assassination of President Ranasinghe Prem adasa, apparently by 
an  L T T E  su ic id e  bo m b er, P r im e  M in is te r  D in g i r i  B a n d a  
W ejetunga was installed as President. Parliam ent was dissolved in 
J u n e  and  elections w ere h e ld  on 14 A ugust, resu ltin g  in the 
v ictory of the Peoples Alliance, a  coalition dom inated by the Sri 
L a n k a n  F re e d o m  P a rty , le d  b y  C h a n d r ik a  B a n d a ra n a ik e  
K um aratunga. K um aratunga w as appointed Prim e M inister on 18 
August. Following elections in  O ctober 1994, K um aratunga was 
sw orn in as President.

U nder the 1978 Constitution, the office of the President of 
Sri Lanka carries w ith it extensive powers. The President is head 
of state, head of government, head of the cabinet of ministers, and 
commander-in-chief of the arm ed forces. President Kum aratunga 
has recognised  the po ten tia l for abuse o f th is pow er, and has 
p ledged to abolish the executive presidency by  J u ly  1995 and 
replace it w ith a more ceremonial office.

f  r e f
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T he p r e s e n t  b ro a d  r e a c h  o f  p r e s id e n t ia l  p o w e r  has 
implications for the Rule of Law  and the adm inistration of justice. 
In particular, Art. 34 (1) of the Constitution allows the President 
to grant pardons to those convicted in the courts. The use of this 
power has underm ined the role of the judiciary and contributed to 
the a lready  prevailing  climate o f im punity  for m em bers of the 
security  forces. In  M arch  1994, a  con troversy  arose over this 
issue, w hen the President gran ted  a  pardon to tw o m en convicted 
of culpable homicide. A  w arran t had been granted in relation to 
th e  tw o to  com pel them  to  a p p e a r  a t co u rt in  o rd e r  th a t the 
sen tence  o f th re e  y e a rs  im p riso n m en t cou ld  be c a rr ie d  out. 
H ow ever neither these, no r subsequen t sim ilar w a rra n ts  w ere 
served by  the police; the convicted persons did not appear before 
the court. In  light of such contem pt for the judicial process, the 
pardon g ran ted  by the President, before the convicted persons 
h ad  b eg u n  to  serve th e ir  sen ten ce , w as seen  as p a rtic u la r ly  
p ro b le m a tic . T he  e x te n s iv e  use  o f  A rt. 34 (1 ) c o n s ti tu te s  
unw arranted interference in the  judicial process, contrary  to Art. 
2 o f  th e  U N  B asic  P r in c ip le s  on th e  In d e p e n d e n c e  o f the  
Judiciary.

The S ri L ankan  court system  is com posed as follows: the 
Supreme Court, Appeal C ourt and High Court, w hich under the 
c o n stitu tio n  are  responsib le  fo r the  a d m in is tra tio n  o f justice  
(Section 105) and  the  Fam ily C ourts, M agistra tes C ourts and 
P r im a ry  C o u rts , w h ich  a re  ju d ic ia l in s t i tu tio n s  c re a te d  by  
parliam ent. Judges of the Suprem e C ourt and C ourt of Appeal 
are  appo in ted  by  the  P residen t; th ey  m ay be rem oved on the 
instructions of the P resident w ith  the approval o f a  tw o-thirds 
majority o f parliam ent. H igh C ourt judges are appointed by the 
President and may be rem oved from  office by him on the advice 
of the Jud ic ia l Service Commission. The appointm ent, transfer, 
discipline and dismissal of all o ther members of the judiciary is the 
responsibility of the Independent Judicial Services Commission, 
headed by  the Chief Justice.

The Constitution protects fundam ental rights, including the 
right to equality before the law, freedom from torture, the right to 
a  fair trial and the presum ption of innocence. The Suprem e Court
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of Sri Lanka has special jurisdiction in relation to the protection 
of such rights; by Article 126, persons whose fundam ental rights 
have been infringed can seek redress through the Suprem e Court.

O n e  case o f a lleg ed  g o v e rn m e n t in te r fe re n c e  w ith  th e  
judiciary concerned the trial of 23 soldiers accused of m urdering 
35 Tamil Civilians in the village of M ailanthani in 1992. The trial 
was m oved from  the m ajority  Tamil tow n of B atticaloa to  the 
m a jo rity  S inha lese  to w n  o f  P o lo n n a ru w a . O p p o s itio n  M P s 
accused the governm ent of m oving the trial in order to make it 
more difficult for the mostly Tamil witnesses to attend.

Concern about the Rule of Law in Sri Lanka centres around 
the  P re v en tio n  of T erro rism  A ct (PTA) an d  th e  E m ergency  
R e g u la tio n s  (E R ), b o th  o f  w h ic h  give th e  s e c u r i ty  fo rces  
e x ten s iv e  p o w ers  o f a r re s t  a n d  d e ten tio n . U n d e r  th e  PTA, 
suspects m ay be detained w ithou t charge for up to  18 m onths, 
while under the ER, detention m ay continue indefinitely w ithout 
trial, w here  there  is a  de ten tion  o rder signed by  the  D efence 
Secretary. In such cases it is no t even necessary that the suspect 
be brought before a court. However, under 1993 changes to the 
ER , th e  m ag is tra te  m u st v isit cen tres w here  ind iv iduals  are 
detained under the E R  each m onth, and m ust compile and  publish 
a list of all those so detained. In  addition, it is prohibited to detain 
persons in  secre t locations, o r locations u n au th o rised  by  the 
Defence Secretary, who m ust publish a list of authorised places of 
detention. The lack o f p rom pt and  adequate judicial review  of 
such detention orders violates international hum an rights norms. 
Detentions under the E R  and PTA reportedly declined in 1993.

M  S P rem aratne: A ttorney at law. Prem aratne was attacked 
as he w as re tu rn ing  to  Colum bo from  a m agisterial inqu iry  at 
Suriyakande in R atnapura D istrict on 10 Ja n u a ry  1994. Three 
m ass g rav es , co n ta in in g  u p  to  th re e  h u n d re d  b o d ies , w ere  
discovered at Suriyakande; the bodies are believed to be those of 
the victims of the 1989 governm ent counter-insurgency operation 
against the Janatha Vimukthi Peramuna (JV P). Prem aratne was the 
first law yer to  report the discovery of the graves. O n 10 Jan u ary  
he w as followed by a white van. W hen he and his driver stopped
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at a  roadside fru it stand, th ey  w ere fired  on from  the  van  by 
unidentified gunm en. No one w as in jured in the attack. In  the 
tow n of K ahaw atte, near Suriyakande, a  skull and  crossbones 
were left a t the post office, evidently to intimidate those involved 
in the investigation.

W ijedasa  L ayarachch i: Law yer w ho died from  to rtu re  in 
1988. In a case which illustrates the problem  of im punily in Sri 
Lanka, a  police officer w anted for .yucstioning in relation to the 
killing w ho had been absent from  Sri Lanka for some time, was 
not requ ired  to  appear in court on his re tu rn  to the country  in 
Ju n e  1993, despite a 1992 summons served on him in relation to 
the case. The officer was appo in ted  to  a senior position  in  the 
governm ent service.

W e e r a s e n a  R a n a h e w a :  L aw y er. I t  is r e p o r te d  th a t  
Ranahew a, w ho had  been rep resen ting  an eleven y ea r old girl 
allegedly raped by a former high ranking police officer, received 
several death  threats. After he also received a threat to  injure his 
son, he w ithdrew  from the case, in O ctober 1993.
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Sudan

D u r in g  1993, som e p o litic a l 
ch an g es  to o k  p lace  in  S u d an . The 
N a tio n a l  S a lv a tio n  R e v o lu tio n a ry  
C o m m an d  C o u n c il  (N S R C C ), in  
com m and since the  1989 coup d’etat, 
declared that the Governm ent and its 
policies will be based on the principles 
o f freedom  and  dhura, a  principle of 
consu lta tion  in  Islam . The N S R C C  
a lso  s ta te d  th a t  th e  C o u n c il sh a ll 
appoint the President of the Republic, 
and  tha t free elections of the President 
o f the Republic will be held at a  later 
s ta g e . A  T ra n s i t io n a l  N a tio n a l  
A ssem b ly  w as  c re a te d  as the  new  

le g is la t iv e  body . G e n e ra l M o h a m m e d  E l A m in  K h a lifa , a 
suppo rte r of the  N ational Islam ic F ron t (N IF ) and  one of the 
leading members of the N SRCC , was relieved from  his duties in 
the  arm y and appointed C hairm an of th is new  body. The 300 
mem bers of the Council who have been appointed by  the N SR C C  
are mainly N IF  supporters.

The N SR C C  appointed by  decree, General O m ar Hassan El 
B ash ir as the  P residen t of th e  R epublic . O n  16 O ctober, the 
N S R C C  d isso lv ed  i ts e lf  a n d  t r a n s fe r re d  its  p o w e rs  to  th e  
T ra n s i t io n a l  N a tio n a l A sse m b ly  a n d  th e  P re s id e n t  o f th e  
Republic. N ational Assembly elections are scheduled for Malrch 
1995, and  Presidential elections are to take place in 1996. The 
recently  passed election law, however, m aintains the prohibition of 
political parties. It also states tha t only the governm ent can fund 
the election campaign.

The state of emergency declared in Sudan in 1989 remains in 
force, and  the p roh ib ition  o f political p a rties  continues. (See
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Attacks on Justice 1991-1992). D u rin g  1993-1994, hum an  rights 
violations, including restriction of movement, and w ithdraw al of 
p asspo rts  o f suspected  po litical opponents, con tinued  to  take 
place. In  addition, the night curfew  imposed over K hartoum  since 
30 Ju n e  1989 was lifted, night curfew  over other areas continued.

Among the major trials of 1994 was the trial of 29 individuals 
accused o f conspiring with a  Sudanese military group outside the 
coun try  to  invade Sudan w ith  the  aid  o f a foreign pow er and  
destroy vital installations. Twelve people w ere arrested  in April
1993 b u t their tria l did not s ta r t until 20 D ecem ber 1993. The 
o th e r sev en teen  w ere  tr ie d  in absentia. D u rin g  th e  tria l, th e  
defendants said tha t the confessions they  signed w ere extracted 
from them  under severe tortu re  and they  showed the court torture 
m ark s  on  th e i r  b o d ies . L a te r  in  1994, tw o  o f  th e  law y e rs  
representing the defendants w ere arrested  (see below).

Two of the accused, M r. M ubarak  G adein and  Dr. Gaffar 
Yassin, inform ed the court they  w ere secretly offered pardons if 
they testified against the others. Both refused.

The C ourt applied the new  Code of Criminal Procedure of
1991 w hich in troduced a new  provision perm itting for the first 
time trials in abdentia. The Code allows for such trials on several 
grounds including if the person is accused of a crime against the 
state. The provision is apparen tly  in tended  to  try  m em bers of 
opposition groups who live in exile.

The C ourt also applied the new  Penal Code of 1991 which 
in troduced  cruel, inhum an an d  degrad ing  pun ishm ent such as 
amputation, flogging, and execution by  stoning or hanging which 
m ay be accom panied by crucifixion. In  April 1994, five of those 
tried in person were sentenced to  term s of im prisonm ent ranging 
from two to seven years. Seven w ere acquitted.
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The Legal Profession

In  1993, the Advocates Act of 1983, which organised the Bar 
Association, was amended. The amendment transform ed the Bar 
Association into an organisation regulated by  labour laws, w ith 
elections subject to the Trade Union Act of 1992. This latter Act 
deprives the union m ovem ent of its independence and  pu ts  it 
under the executive control of the  M inister of L abour and the 
Registrar of Trade Unions. As a result, the Bar is subject to  the 
intervention of both the Registrar of the Union and the M inister 
of Labour.

The 1993 elections of the Bar Council turned into a mockery. 
O n 11 M arch  1993, the  R egistrar of Trade Unions announced 
that the elections to the Bar Council will be held on 13 M arch, 
w ith  nom inations to  be m ade on 12 M arch . If  no quo rum  is 
p resen t on 13 M arch, the  elections will be held  on 15 M arch  
re g a rd le s s  o f  th e  n u m b e r  o f th e  q u o ru m . T he  m a jo r ity  o f 
Sudanese lawyers reacted by boycotting the elections.

O n 15 M arch, the elections took place w ithout the necessary 
quorum . M em bers and  affiliates of the N IF  dom inated the Bar 
Association and the new  Council. Reportedly, this new  Council 
s ta r te d  to  c re a te  o b s ta c le s  to  o th e r  m em b e rs  o f th e  B ar 
Association, especially w hen they  apply to renew  their practising 
licenses.

In  a n o th e r  lim ita tion  on  th e  legal p ro fess ion , the  C h ief 
J u s t ic e  re p o r te d ly  w ith d re w  th e  p o w e r o f a t te s ta t io n  an d  
notarisation from a num ber of lawyers, w ithout a  lawful excuse. 
This action has paved the w ay  for N IF  law yers to  control the 
profession.

Adm inistration o f  Ju stice  in  the South

The 12-year-old in te rnal conflict betw een the  governm ent 
and the Sudan People’s Liberation Army (SPLA) in the South of 
Sudan has claimed the lives of m any civilians.
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The SPL A  has estab lished  its own legal Code know n as, 
«Sudan Peop les R evo lu tionary  Laws, S P L M /S P L A  P un itive  
Provisions 1983.» It handles m ilitary offences and a  num ber of 
offences o f a  civilian nature, in an attem pt to regulate civilian life. 
Violations of the Code are tried  in three tiers of m ilitary courts. 
The first is the People’s G eneral Courts M artial. I t has personal 
jurisdiction over high-ranking officers and officials of the SPLA. 
It also has subject m atter jurisdiction over offences requiring the 
death penalty  and life imprisonment, and appeals therefrom . The 
second is the People’s D istrict Courts M artial for all civil suits. 
The th ird  is the People’s Sum m ary Courts M artial for less serious 
offences.

T hese  c o u rts  a re  n o t s ta n d in g  co u rts  a n d  th e ir  s ta f f  is 
appoin ted  by  the  m ilitary on ad hoc basis. M oreover, the  Code 
lacks p ro ced u ra l guaran tees a n d  guidelines, and  gives alm ost 
absolute discretion to the m ilitary  officers and others w ho lack 
legal training. Except for the People’s Summary Courts M artial, 
the two o ther courts are staffed by  m ilitary personnel only.

The Governm ent's R esponse

In  its rep ly  to  this ch ap te r on Sudan, da ted  28 F eb ru ary
1995, the Governm ent of Sudan blam ed the persistent use of the 
1989 S ta te  o f E m ergency  on  the  w ar in  the sou th  «w h ich  is 
imposed on Sudan and is supported  by exterior sources.* It added 
tha t the failure of Sudanese political parties to run  the country  by 
means of a «western style liberal* democracy has led the people of 
Sudan to opt for a  democratic system based on committees.

The governm ent denied th a t it has w ithdraw n the passports 
of political opponents. It stated tha t it has offered am nesty and the 
opportunity  to participate in  the  rebuilding of the hom eland to 
«those who carried arms against it.»

As for the case of the 12 individuals who w ere accused of 
conspiring to invade the country, the governm ent denied th a t they
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w ere  to rtu re d . W hile the  C o u rt o f F irs t In stan ce  found th a t 
to r tu re  h ad  been  com m itted , th e  C o u rt o f C rim in a l A ppeal 
overtu rned  the decision. The m atter is still pend ing  before the 
judiciary.

The government admits th a t it allows trials in abdentia, stating 
th a t such trials are limited to cases of high treason.

The government denies th a t lawyers have been arrested and 
states that the amnesty offered to lawyers M ubarak  Gadein and 
Gaffar Yassin was made public, in accordance w ith  the law, and 
supervised by the judiciary.

The government rejected tha t certain punishm ents contained 
in the Penal Code of 1991 are inhum an and degrading.

A l-H ag A l-Fihail A bdel Rahim : Lawyer and m em ber of the 
Sudan Bar Association. He was arrested in April and detained for 
three months.

In  its response, the  govern m en t s ta ted  th a t  it could  not 
identify this individual.

F a ro u k  A bu Issa: Lawyer and Secretary G eneral of the Arab 
Law yers U nion, (see Attackd on Justice 1991-1992) O n  20 Ju n e
1993, the Vice-President of the new  Bar Council reportedly asked 
the governm ent to conduct trials in abdentia for lawyers in exile. 
H e asked that they be sentenced to death for treason, because of 
their opposition to the government, and because they  incite other 
countries to intervene in Sudan.

I t seems th a t Mr. Abu Issa was particularly targeted  by these 
th re a ts . This is due to  his co n stan t criticism  of hum an  rights 
violations and the lack of judicial independence in Sudan.

In  its response, the governm ent stated th a t while Mr. Abu 
Issa is a  well known political opponent who calls for the violent 
overth row  of the governm ent, there  has been  no action taken  
against him.
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S ad iq  A l-Sham i: Law yer and  m em ber of the  banned  Bar 
Association Executive Council (see Attackd on Justice 1992-1993). 
H e was arrested  several times for various periods. In  199-4, he was 
detained for three months.

In its response, the governm ent stated that M r. Al-Shami is a 
political activ ist and  a  m em ber of the dissolved A rab Socialist 
B a’ath Party. H e was sum m oned in his capacity  as a  politician 
concerning m atters unrela ted  to  his function as a lawyer. The 
government also denied that he has been detained since 1991.

Sayed  A hm ed E l H ussein: Lawyer, and Form er M inister for 
Foreign Affairs and D eputy Prim e M inister. H e was arrested on 
17 N ovem ber 1993 afte r hav ing  p a rtic ip a ted  in  a sym posium  
organised by  the Om dorm an N ational U niversity Students Union 
under the them e «Peace in Sudan». H e was la ter released and 
granted perm ission to travel abroad  for medical treatm ent.

S ince th e  coup of 1989, A dvoca te  E l H u sse in  has been  
arrested several times, and was on trial for serious charges which 
could have led to  the death penalty  were it not for the intervention 
of the international community.

The C entre for the Independence of Ju s tice  and  Lawyers 
(C IJ L )  a n d  o th e r  hum an  r ig h ts  o rg an isa tio n s  w ro te  to  the  
governm ent expressing  serious fears fo r his life a n d  physical 
safety.

The governm ent replied th a t Mr. El-H ussein was accused of 
inciting students to use violence and w as released in a  political 
settlement.

A li M o h am m ed  H a s s a n e in  a n d  M u s ta fa  A b d e l G a d ir:
Lawyers. They w ere both  m em bers of the defence team  in the
1993 t r ia l  c o n c e rn in g  th e  c o n s p ira c y  to  in v ad e  th e  S u d an  
mentioned above. O n 2 D ecem ber 1994, security officers stormed 
and  searched  b o th  th e ir  houses, w ith o u t w arran t. T hey  w ere 
asked  to  re p o r t  to  the  offices o f the  se cu rity  au th o ritie s  the
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following day at 8 o ’clock. H aving complied, they w ere made to 
stand w ith their hands on the wall until 11:30. They w ere escorted 
by  security  officers to  th e ir  offices w here another search took 
place until 2:30. All their docum ents and court cases files w ere 
searched. They were then taken  back to the security offices w here 
th ey  co n tin u ed  to  be m istrea ted . A round  m idn igh t, secu rity  
officers started interrogating them. During the interrogation, they 
w ere subjected  to verbal insu lts and ill-treatm ent. U pon th e ir 
release a t 6 o’clock, they w ere both asked to return  to the security 
o ffic e s  th e  fo llo w in g  day . T h e y  w ere  b o th  a r r e s te d  on  5 
December, and were released 12 days later. The C IJ L  and other 
hum an rights organisations w rote to the governm ent expressing 
serious fears tha t the harassm ent of both lawyers was linked to 
their professional activities.

A d v o ca te  H a ssa n e in  h a s  p re v io u s ly  b een  su b je c te d  to  
harassm ent by  security  officers. H e was arrested  in K hartoum  
from  6 Ju n e  1994 to  20 J u n e  1994. His arrest was apparently  
linked to  his professional activities. At the time of the arrest, he 
was representing the victim s’ families of a bomb attack, in which 
governm ent involvement was alleged.

The government stated in its reply that the two lawyers were 
summ oned for one day and questioned about acts unrelated to the 
legal profession. It denied th a t they were ill-treated.

K am al a l Gazoully: Law yer and member of the Sudan Bar 
A ssocia tion . H e is also a p o e t an d  a m em ber o f the  b a n n e d  
Sudanese W riters Union (see Attackd on Justice 1992-1993). He was 
arrested  several times, the last was during 1994 for a period of 
three months.

In  its response, the governm ent denied th a t M r. G azoully 
was detained in 1994.

H a m id  M oham m ed  H a m id : Law yer and  m em ber o f the  
political bureau of the U m m a P arty  (see Attackd on Justice 1992­
1993). M r. H am id has been  a rrested  since 12 A pril 1993. The 
security forces searched his house and threatened to detain him in
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an unspecified  p lace of d e ten tio n . N o charges w ere  b ro u g h t 
against him.

In  its  response , the  g o v ern m en t s ta ted  th a t it  cou ld  n o t 
identify this individual.

S id ik  K adoda: Lawyer. H e was arrested in N ovem ber 1993 
a n d  c h a rg e d  w ith  a tte m p tin g  to  com m it a d u lte ry  a n d  w ith  
p o ssessio n  a n d  c o n su m p tio n  o f a lcoho l, ac ts c o n s id e re d  as 
criminal offences under Sharia Islamic law applied in Sudan. Mr. 
Kadoda was volunteering to defend college students charged w ith 
planning terro rist acts. Reportedly, during the last tw o years, the 
said students have been subjected to torture while being detained 
in a secret detention centre. M r. K adoda had asked the court to 
intervene to  stop the torture o f the students. It seems that, after 
his petition to the court, security police storm ed his home. There, 
they found him in the company of a  woman. They took him to the 
police station and detained him overnight. The following day, he 
was released on bail. He left the country on the same day and is 
now living in Egypt.

The governm ent replied th a t M r. K adoda was arrested  and 
c h a rg e d  w ith  th e  c o n su m p tio n  o f a lco h o l a n d  a d u lte ry  in  
accordance to the Penal Code.

B u sh a ra  A bdel K arim : Law yer and member o f the Sudan 
Bar Association. H e was arrested  in April 1994 for one m onth, 
th en  released . Two m onths later, he w as a rre s ted  again , and  
remains in detention to date.

In  its response , the  g o v ern m en t s ta ted  th a t  it  cou ld  n o t 
identify this individual.

O sm an  O m a r E l Sharif: Law yer and Form er M in ister of 
J u s tic e  a n d  A tto rn e y  G en e ra l. H e is also  a  m em b er o f th e  
Political Bureau of the D em ocratic Unionist Party  in Sudan. He 
was a rres ted  on 27 N ovem ber 1993, after being charged  w ith  
incitem ent during dem onstrations th a t took place in the city of
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W ad M adani in the Central State. He was detained for 11 days. 
H e was later, reportedly, transferred  to Khartoum , where he was 
detained in a  secret detention centre for some time before he was 
released.

Advocate El Sharif has already been arrested  twice since the 
coup of 1989. H e was also tried  in court for charges of corruption. 
T h e  c h a rg e s  a g a in s t h im  w e re  n o t p ro v e d . H u m a n  r ig h ts  
organisations have expressed their fear for his life and physical 
integrity.

In its response, the governm ent claimed tha t M r. El Sharif no 
longer practices law and his a rres t w as due to  illegal political 
activities.
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Sw aziland

S w a z ila n d  is a  m o n a rc h y  in  
w h ic h  e x e cu tiv e , le g is la t iv e  a n d  
ju d ic ia l  a u th o r i ty  a lik e  v e s t 
ultimately in the King. The House of 
A ssem bly, th e  low er h ouse  o f th e  
parliam ent, w as directly  elected for 
the  first time in  O c to b er 1993; the 
p a rlia m e n t ex erc ises  on ly  lim ited  
p o w e rs . T h e re  is a  d u a l  ju d ic ia l  
system, the first b ranch  of which is 
m o d e lle d  on  th e  w e s te r n  c o u r t  

system, the  second of w hich applies trad itional Sw asi law and  
custom. The former branch of the court system comprises a Court 
o f A ppeals w ith  final appe lla te  au thority , a  H ig h  C ourt and  
m ag is tra te s  courts . T he tra d itio n a l  Sw asi c o u rts  h e a r  cases 
involving m inor criminal charges and violations of Swasi custom. 
There is a right of appeal from these courts to  the H igh Court and 
the C ourt of Appeal. The judiciary enjoys a  substantial degree of 
independence; however, problem s do exist in relation to the court 
system. M any judges are recru ited  from outside the  country: a 
J u n e  1993 a g re e m e n t w ith  S o u th  A fric a  p ro v id e d  fo r th e  
secondment of judges from the South African bench and  the legal 
tra in ing  of Swasi judges in South  Africa. The operation of the 
courts, in particular the High Court, is ham pered by  a  shortage of 
staff and long delays; these delays were exacerbated in 1993 by 
the judges’ strike described below.

M . D lam in i, S. M abusa, D . M agagula, S . M aphala la , L. 
M a z iy a , S . M n g o m e z u lu , K . N k a m b u le , D . T sh a b a la , P. 
V ilakati, R . Zondi: M agistrates of the Swasi courts. In  1993, the 
m agistrates came into conflict w ith the authorities over the setting 
u p  o f a S pec ia l C om m ittee  to  police th e  J u d ic ia ry  Serv ice  
C om m ission (JS C ) . The Special Com m ittee has au th o rity  to 
order the discharge of judges whom  they consider have failed to
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perform  their duties satisfactorily. In  a statement the m agistrates 
sta ted  th a t  «this special com m ittee has as its m ain ob jec t the  
purging o f judicial officers w ho do not perform  their duties to  the 
satisfaction of the special committee, and certain m agistrates ... 
have a lre a d y  b een  ta rg e te d  fo r  rem oval from  o ff ic e .» T hey  
described the establishment of the committee as unconstitutional 
and clandestine and said th a t their ability to  discharge their duty 
of the adm inistration of justice had  been seriously compromised.

M em bers of the Committee reportedly included the M inister 
for Justice, the A ttorney General, the Commissioner of Police, the 
Chairm an of the Civil Service Board, the Principal Secretary in 
th e  M in is try  o f  J u s t ic e  a n d  th e  A c tin g  D ire c to r  o f  P u b lic  
Prosecutions. Since the C hairm an of the Civil Service board  is 
also a m em ber o f the  J S C  an d  the P rincipal S ecre tary  o f the 
M in is try  fo r J u s t ic e  is a lso  th e  se c re ta ry  to  th e  J S C ,  th e  
independence of the J S C  also appears to be compromised by  the 
setting up of the committee.

O n 2 A ugust 1993, in response to the establishm ent of the 
Special Committee, and in p ro test a t w hat they perceived to  be a 
v io lation  o f th e ir  independence, the  ten  m ag istra tes  w e n t on 
strike. They w ere charged w ith  m isconduct justifying dismissal 
and were suspended on half pay. D isciplinary proceedings were 
b ro u g h t ag a in s t them ; how ever, a com prom ise so lu tio n  w as 
re a c h e d  b y  w h ic h  th e  m a g is tra te s  re tu rn e d  to  w o rk  a n d  a 
substantial fine was imposed upon them  by the Chief Justice.
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Syria

The executive pow er in the Syrian 
Arab Republic is held by  the President 
w ho is also the suprem e commander of 
the  a rm ed  forces. H e is e lected  for a 
s e v e n -y e a r  te rm  th ro u g h  a n a tio n a l 
re fe re n d u m . A c c o rd in g  to  S y r ia ’s 
C onstitu tion , the P resid en t m ust be a 
M uslim  of Arab Syrian origin and must 
be over 40 years of age. In  M arch 1992, 
President Hafez Assad started  his fourth 
term  in office.

The 250-m em ber P eop le’s Assem bly is elected  every four 
y e a r s  a n d  is d o m in a te d  b y  th e  B a ’a th  P a r ty . I t  h as  th e  
constitutional pow er to initiate legislation. In  reality, however, its 
function has been restricted to  reviewing legislation proposed by 
the executive authority.

The Jud iciary and the State o f  E m ergency

Art. 131 of the Syrian Constitution states th a t the judiciary is 
in d ep en d en t. The p rov ision  adds th a t  «The P re s id e n t o f the  
Republic shall guarantee this independence w ith the assistance of 
the H igher Council of the Judiciary®. According to  Art. 132, the 
President presides over the H igher Council of the Judiciary. The 
judicial system in Syria is composed of civil and criminal courts; 
religious courts; m ilitary courts; and State Security  courts. The 
la tter tries cases involving national security offences.

T he S uprem e C o n s titu tio n a l C o u rt is com posed  of five 
m em bers, all of whom  are appointed by  a Presidential Decree. 
The judges are not perm itted to  combine their m em bership w ith a
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m inisterial post or m em bership in the  P eop le’s Assembly. The 
judges serve four-year terms tha t are renewable and they can only 
be dismissed for reasons provided for by law.

D ue to  the  prevailing state of em ergency first declared in 
1963, norm al legal procedures are often suspended. This is a clear 
v iolation o f the  In te rnationa l C ovenan t on Civil an d  Political 
Rights (IC C PR ) ratified by Syria. Art. 4 of this Covenant allows 
derogation of its obligations only «to the extent strictly required 
b y  the  ex igencies o f the  s itu a tio n .» A dm in istra tive  de ten tion  
authorised under Syria’s emergency law grants b road  powers to 
se cu rity  fo rc e s  to  c a rry  o u t p re v e n tiv e  a rre s ts  w ith o u t th e  
oversight of the judicial branch. U nder the State o f Em ergency 
Law, the Em ergency Law G overnor, w ho is appo in ted  by the 
President of the Republic, is given control over all internal and 
external security forces. The Em ergency Law G overnor has the 
pow er to issue m artial law ordinances in writing, personally, or 
through subordinates. He can also order in w riting the preventive 
detention of anyone accused of endangering public security and 
order.

The State Security  and. M ilitary  Courts

The State Security Courts, established by Decree N ° 47 of 
1968, have jurisdiction over «any case referred  to  them  by  the 
E m ergency  Law  G overnor* (A rt. 5 o f D ecree 47). The State 
Security Courts replace military courts previously established by 
D ecree  N ° 6 o f J a n u a r y  1965, w h ile  re ta in in g  th e  la t t e r ’s 
jurisdiction over specified offences and crimes.

S tate Security  C ourts are  com posed o f a  p residen t and a 
num ber o f judges appointed by  the P residen t of the  Republic. 
Judges are not required to have legal training.

According to Decree N ° 47, State Security  C ourts are not 
c o n fin e d  to  o b se rv e  th e  u su a l m e a su re s  p re s c r ib e d  in  th e
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le g is la t io n , w h e th e r  in  th e  p ro c e e d in g s  o f  in v e s t ig a t io n , 
p ro se c u tio n  or tria l. M oreover, tria ls  a re  he ld  in camera an d  
proceedings may be summary. Also, there is no right to appeal the 
decisions of State Security Courts.

D u rin g  1994, tria ls  o f 500 political p riso n ers  accused  o f 
m em bersh ips or links w ith  u n au tho rised  political parties  and  
o rg a n is a tio n s  c o n tin u e d  b e fo re  th e  S ta te  S e c u r i ty  C o u rt. 
R e p o rted ly , d e fe n d an ts  hav e  lim ited  access to  law y ers  a n d  
sentences rendered are not subject to appeal before other courts. 
Additionally, the President o f the Court have frequently refused 
to  h ear defence w itnesses in m any cases. M oreover, allegations 
concerning the extraction of confessions through to rtu re  went, 
reportedly, uninvestigated.

The C ourt has already pronounced judgem ents on a t least 
300 defendants. O f them, 118 were sentenced to 6 years in prison, 
29 defendants to 8 years, 31 defendants to 10 years, 36 defendants 
to  12 years, 5 defendants to  14 years, and m ore th an  60 w ere 
sentenced to 15 years. The verdicts affirm the arb itrary  nature of 
the trials. For example, members of a certain political party  were 
sentenced to 15 years w hereas the leaders of the same party  were 
sentenced to half of the verdict.

Am ong the sentences pronounced  are those o f Dr. Ahm ed 
F ayez  Al- Faw az, V ice-S ecre ta ry  G eneral o f th e  C om m unist 
Party , 15 years; the un ion ist leader O m ar K ashash, 15 years; 
jurists H anna Nader, 14 years, and Abdullah Q abarah, 12 years; 
Dr. M oham m ed Ganem , 15 years; M r. A dnan A bu Ja n a b , 15 
years, pharm acist Nicholas Al- Zahr, 14 years; and student leader 
Farhan  Nairbiyeh, 15 years.

Additionally, in  1993, the  S tate Security C ourt sentenced 
four hum an rights activists w ho are members of the Committee 
for the Defence of D em ocratic Freedoms and H um an Rights in 
Syria on charges of belonging to an «illegal” organisation. These 
are A hm ed Hesso, Najib A ta Layqa, Ibrahhim  Habib, and J ih a d  
Khazem.
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Furtherm ore, upon their release, prisoners were transferred  
to  an  in te rro g a tio n  room  w h e re  th ey  w ere  a sked  to  sign  an  
attestation condem ning their political parties and promising never 
to practice politics in the future except to support the political line 
of the country’s President. Reportedly, some prisoners w ho were 
acquitted b y  the C ourt were kep t in supplem entary detention for 
m ore th an  eight m onths because they  refused  to sign such  an 
attestation. Among those cases are prisoners who are m em bers of 
the Arab Socialist Union Party (see case below).

The Legal P rofession

The 1981 A dvocacy A ct provides for governm ent contro l 
over the S yrian  B ar Association. According to  Article 3 of the 
Law Regulating the Legal Profession, the purpose of the Syrian 
Bar Association is to «work tow ards Arab U nity and to  realise its 
aims by the principles of the B a’ath  party .» The Ba'ath party  m ust 
be notified in advance of Bar meetings and governm ent officials 
must be allowed to attend them. Article 73 of the Law Regulating 
the Legal Profession forbids lawyers to represent foreign clients 
w ith o u t p e rm iss io n  from  th e  M in is te r  o f th e  In te r io r . T he 
governm ent m ay dissolve the  B ar any tim e this association  is 
deemed to  have deviated from its objectives. «Deviation» is not 
further defined by  law. The Prim e M inister can call for elections 
to the Bar Association w ithin 15 days of its dissolution or appoint 
a  te m p o ra ry  b a r  council. T he  law  does n o t define the  w o rd  
«temporaiy.»

C ontrary to  Art. 23 of the U nited Nations Basic Principles on 
the Role o f  Lawyers, which stresses th a t law yers in  particu lar 
«shall have the right to  take p a rt in public discussion of m atters 
concerning the law ,» Syrian lawyers are not allowed to  engage in 
public discussion o f the Rule o f Law  or the functioning o f the 
judiciary. The freedom  of association, which is called for in Art. 
24 of the  Basic Principles, is v io lated  by th e  fact th a t  S yrian  
law yers m ust receive perm ission from  the B a'ath  p a rty  before 
joining any international ju rist organisation. M oreover, lawyers
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have in some cases been p ro h ib ited  from  leaving the  country. 
Also, many lawyers who have been detained w ithout charge or 
trial, have rem ained in detention for m any years now. Moreover, 
four lawyers who were held in detention for political reasons and 
released in 1994, M oham m ed D aqqo , Ib rah im  H ak im , W alid  
M oute iran  and D arw ish  Al- R oum i were not allowed to return  
to their legal practice.

N a if  A l-H am oui: Law yer (see Attach) on Justice 1991-1992 and 
1992-1993). O n 16 Jan u ary  1991, he was arrested along with 50 
o th e r  la w y e rs  a f te r  he  s ig n e d  a le a f le t  p r o te s t in g  S y r ia ’s 
involvement in the Gulf War. H e is still in detention.

Y ousef A l-Said: Lawyer (see Attacks on Justice 1991-1992 and 
1992-1993). H e has been detained since 1982 w ithout charge or 
trial.

R iad  A l-Turk: Law yer and  F irst Secretary  of the Political 
B ureau  of the  B anned Com m unist P arty  (see Attacks on Justice 
1990-1991 and 1991-1992 an d  1992-1993). M r. A l-T urk has been 
d e ta in e d  s in c e  28 O c to b e r  1980 w ith o u t  c h a rg e  o r t r ia l .  
R e p o r te d ly , he is in  s o li ta ry  c o n fin e m e n t in  th e  M il i ta ry  
Interrogation Section. I t is also reported  tha t he is in bad health.

A hm ad Ayash: Law yer (see Attacks on Justice 1991-1992 and 
1992-1993). H e has been detained since 1982 w ithout charge or 
trial.

N ajib  D adam : Law yer (see Attacks on Justice 1991-1992 and 
1992-1993). D adam  has been detained since M ay  1993 w ithout 
charge or trial.

Abdel K arim  H am oud: Lawyer (see Attacks on Justice 1991­
1992 and 1992-1993). H am oud has been detained since 7 O ctober 
1987 w ithout charge or trial.

Philippe Khalaf: Law yer (see Attacks on Justice 1991-1992 and 
1992-1993). M r. K halaf has been  de ta ined  since 1981 w ithou t 
charge or trial.
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A fif M lzhers Lawyer and m em ber of the Committees for the 
Defence of H um an Rights an d  D em ocratic Freedom s in Syria 
(see Attacks on Justice 1991-1992 and 1992-1993). O n 18 D ecem ber
1991, M izher was arrested. In  a  trial observed by the C IJL , he 
w as tr ie d  w ith  16 others befo re  the  S tate  S ecu rity  C o u rt for 
membership of the Committees for the Defence of H um an Rights 
and Dem ocratic Freedoms in Syria. O n 17 M arch 1992, he was 
sentenced to  nine years imprisonment.

W alid  M ou te iran : Law yer (see Attacks on Justice 1991-1992 
and 1992-1993). Mr. M outeiran was arrested  in Ja n u a ry  1991. O n 
20 F ebruary  1994, he was indicted w ith belonging to an «illegal» 
organisation, the A rab Socialist U nion  Party. H e w as k ep t in 
detention by  an administrative order after he refused to  sign an 
a tte s ta tio n  declaring  th a t he condem ns his po litical past, and  
promising to refrain from any future political activities. H e was 
released in O ctober 1994.

A ktham  N ouaisseh: Law yer and member of the Committees 
for the Defence of H um an Rights and Dem ocratic Freedom s in 
Syria (see Attacks on Justice 1991-1992 and 1992-1993). In  a trial 
observed by  the C IJL , he w as tried  w ith  16 others before the 
State Security C ourt for m em bership in the Committees for the 
Defence o f H um an Rights and  D em ocratic Freedom s in  Syria. 
O n  17 M arch  1992, he was sentenced to  nine years in prison with 
hard  labour. H e suffers from severe eye problems. H e was once 
adm itted to the Tal Hospital for eye treatm ent bu t was retu rned  to 
prison before the  end of his trea tm en t. H e is, reportedly , now  
blind in one eye and requires u rgen t medical attention.

A bdallah  Q abaras Law yer (see Attacks on Justice 1991-1992 
and 1992-1993). He was arrested  on 14 April 1987 and accused of 
m em bership in the Com m unist P a rty  Political B ureau. H e was 
sentenced to  16 years imprisonment. H e is reportedly being held 
in Aleppo prison, and suffers from  problem s w ith his eyes.

A hm ed Shahin: Lawyer (see Attacks on Justice 1991-1992 and 
1992-1993). M r. Shahin  has been  detained  since O ctober 1980 
w ithout charge or tried.
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D a o u d  Sh ihadeh : Law yer (see Attacks on Justice 1991-1992 
and 1992-1993). Mr. Shihadeh has been detained since Ja n u a ry  
1991 w ithout charge or trial.

Shakour Tabban: Lawyer and member of the Arab Socialist 
U nion P arty  (see Attacks on Justice 1991-1992 and 1992-1993). He 
w as a rres ted  in J a n u a ry  1991. In  N ovem ber 1992, he died in 
custody, allegedly due to  m altreatm ent by the security authorities.

N ash ’a t Tu’ma: Lawyer (see Attacks on Justice 1991-1992 and 
1992-1993). O n 25 F ebruary  1989, Mr. Tu’m a was arrested. He 
was sentenced to 6 years imprisonment.

M ahm oud Younes: Law yer (see Attacks on Justice 1991-1992 
and 1992-1993). Mr. Younes has been detained since 15 Decem ber 
1987 without charge or trial.
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Thailand

U nder the 1991 Constitution, the 
T h a i le g is la tu re  is co m p o se d  o f a 
H ouse  of R epresentatives, w hich is 
d ire c tly  e lected , an d  a  S enate , th e  
m em bers of w hich are appointed by 
the King. The governm ent is headed 
by  a  Prime M inister, w ho m ust be a 
m em ber of the  N a tio n a l Assem bly. 
T h e  C o n s t i tu tio n  p ro v id e s  fo r  
equality before the law  (Section 25), 
the presum ption of innocence (section 
29), and  legal aid fo r those charged 
w ith  criminal offences (Section 31).

The Judiciary

The co u rts  are  d iv id ed  in to  th re e  levels: co u rts  o f f irs t 
instance, Courts of Appeal, and  the Supreme Court. In  the courts 
of first instance, misdemeanour trials are heard by  a  single judge, 
w hile more serious cases are heard  by a panel o f tw o or more 
judges. At appellate level, cases are heard by a panel of judges. 
Trials are normally in public b u t m ay be held in camera in certain 
cases, such as those which involve the Royal Family or questions 
o f n a tio n a l security . In  a cco rd an ce  w ith  S ec tio n  194 o f the  
Constitution, military courts have been established; these courts 
h av e  a w ide  ju risd ic tio n . T h ey  t ry  cases in v o lv in g  m ilita ry  
personnel. The military courts also try  cases involving threats to 
the  Royal Family, th rea ts to  in ternational relations or national 
security, cases brought under the Anti-Communist Act, and cases 
relating to criminal association. There is no right of appeal from 
decisions of the military courts, in contravention of international 
fair trial standards.
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Section 190 of the C onstitution provides th a t «Judges are 
independent in the trial and adjudication of cases in accordance 
w ith the law.» The courts are staffed by career judges, w ho enter 
th e  c a re e r  on g ra d u a tio n  from  law  school. P ro m o tio n s  an d  
assignm ents are controlled by  the Jud ic ia l Commission, which 
m akes reco m m en d a tio n s  on th ese  m a tte rs  to  th e  K ing. The 
Commission is composed of 12 persons, including the President of 
the Suprem e Court, the P resident of the C ourt o f Appeals, the 
V ice P re s id e n t  o f  th e  S u p re m e  C o u r t  a n d  th e  P e rm a n e n t 
Secretary of the M inistry of Justice. The rem aining members are 
four active judges and four retired  judges, elected by  their peers. 
The Judicial Commission has become controversial, as a result of 
a divisive pow er struggle w ithin the Commission during 1991 and
1992, ov er the  a p p o in tm en t o f a  new  S uprem e C o u rt C h ief 
Justice and  the dismissal of eleven judges. Rival factions vied for 
control o f the Commission, and  its decisions as to appointm ents 
a n d  d ism issa ls  w ere  re p e a te d ly  rev e rsed . T he  co n flic t also  
involved governm ent attem pts to exert g reater control over the 
Judicial Commission; on two occasions the governm ent refused to 
refer the recom m endations of the Commission to  the King (see 
case of Pravit Kham bharat, below). It also attem pted to alter the 
composition of the Commission so as to make it more sympathetic 
to the government. In  Septem ber 1992 the governm ent attem pted 
to dissolve the Judicial Commission by decree, replacing it w ith a 
new committee subject to greater executive control (see Attacks on 
Justice 1992-1993). A fter general elections the following m onth, 
however, the decree was overturned by the new  government.

The 1992 dispute between the judiciary and the governm ent 
continues to be a source of tension and controversy; in a  case at 
present before the courts, Ju d g e  Cham narn Rawinnpong, chief of 
the Chun Buri provincial court, is suing W ichian W attanakhun, 
M inister of Justice  in the A nand governm ent of 1992, for libel. 
The alleged libel concerns rem arks by the form er m inister to the 
effect tha t the Judicial Commission w as plagued by attem pts to 
bolster self-in terests; the m in ister also allegedly criticised  the 
system of election to the Commission.

In another case arising out of the events o f 1992, a  form er 
judge of the  Suprem e Court, P rav it K hanbharat, is bringing a
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private prosecution against the form er Thai Prim e M inister and 
several members of his government. The defendants are charged 
w ith malfeasance of public office. Mr. Pravit is claiming tha t the 
form er governm ent denied him appointm ent as Chief Justice  of 
Region O ne Court of Appeals in Ju n e  1991, despite a  resolution 
of th e  Ju d ic ia l Com m ission nom inating  him  to  the  post. The 
resolution of the Commission recommending the appointm ent of 
P rav it w as opposed by  the then  President of the  Commission, 
who attem pted to block the resolution. W hen this attem pt failed, 
th e  C h a irm a n , a lo n g  w ith  th re e  o th e r  m e m b e rs  o f  th e  
Commission, walked out on the meeting. Despite this protest, the 
resolution was adopted by  the rem ainder of the Commission. The 
resolution should, according to  the usual procedures, have then 
been forw arded by the Prime M inister and the M inister of Justice  
to  th e  K ing. S h o rtly  a fte r  the  C om m ission h a d  a d o p te d  the  
resolution, however, M r A nand w as appointed Prim e M inister, 
upon w hich he refused to forw ard the resolution to the King. A t 
issue in the present case is w hether the Prim e M inister had  an 
unconditional obligation, or a  discretion, to forw ard the resolution 
of the Judicia l Commission to the King. The first hearings of the 
case took place in August 1993; a C IJL  observer was present at 
fu rth e r  hearings of the  case in M arch  and  A pril 1994. In  the  
course o f the legal argument, it has been claimed by  the defence 
that the plaintiff has no standing in the case, as the alleged injury 
caused by  the plaintiffs actions was to the state, ra ther than  to the 
plaintiff. The court, however, in Novem ber 1993, refused to  rule 
on this point a t the present stage in the case, saying that a ruling 
on the issue would be issued concurrently with the verdict in the 
malfeasance case.
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Trinidad and Tobago

T he R epub lic  o f T rin idad  an d  
T obago , a  m em b er o f  th e  B ritish  
Commonwealth of Nations, is headed 
by  a President w ho is elected by an 
electoral college. Legislative power is 
v e s te d  in  a b ica m era l P a rliam en t. 
Tobago, the smaller of the two main 
c o n s t i tu e n t  is la n d s , h a s  e n jo y ed  
internal self-government since 1987.

Relations betw een the executive 
a n d  th e  ju d ic ia ry  in  T rin id ad  an d  

Tobago have been strained, especially on the issue of the death 
penalty. In one of the longest de facto m oratoria in the Caribbean, 
no execution of a death penalty  had been carried out since 1979. 
A  te n se  so c ia l c lim ate  d u e  to  h a rs h  s tr u c tu r a l  a d ju s tm e n t 
m easures and rising crime rates, however, caused the government 
to call for the resumption of executions. In  a  first clash between 
the  executive and  the  legal profession, the  N ationa l Security  
M inister attacked lawyers for intervening in death penalty cases 
in August 1993 (see case below).

The tensions came to a  climax on 14 J u ly  1994. O n that day, 
G len Ashby, a convicted m urderer and long-term  prisoner, was 
hanged. At the very time of the hanging, Ashby’s case was being 
considered by  the Ju d ic ia l Com m ittee o f the P rivy  Council in 
London, which serves as the final court of appeals for Trinidad. 
A shby had been on death row  for six days short of five years. In 
N ovem ber 1993 the Privy Council ruled in a similar case from 
Jam aica  th a t any death sentence w hich w as applied more than 
five  y e a rs  a f te r  se n te n c in g  c o n s ti tu te d  «cruel an d  u n u su a l 
punishment* and should be comm uted to  life imprisonment. Less 
than  five hours before the hanging, Ashby’s lawyers and the Privy 
C ouncil received a w ritten  assurance by  the  A ttorney  General
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that the execution would not be carried out until all applications 
for a  stay had been exhausted. The decision of the Privy Council 
to grant a  stay reached Trinidad by  fax only minutes after Ashby’s 
death.

The U N  H um an  R ights C om m ittee  on 7 J u ly  1994 h ad  
agreed  to  consider a pe tition  b y  Ashby. I t had  n o t reached  a 
decision, though, by the time he was hanged. O n 27 J u ly  it thus 
strongly criticised the execution and said th a t it w ould  pursue 
Ashby’s case posthumously. The local Bar Association called the 
execution «the most serious breach  of the process of law» ye t in 
the country.

The G overnm ent’s R esponse

In  its  re sp o n se  o f 28 M a rc h  1995, th e  G o v e rn m e n t o f 
T r in id a d  a n d  T obago  s ta te d  th a t  « th e re  w as  no  w r i t te n  
com m unication  w hatsoever fo r the  A tto rn e y  G eneral, or his 
lawyers before the Privy Council, concerning a  stay of execution 
of the death sentence on Mr. A shby.» The Governm ent w ent on to 
exp la in  its  p o sitio n  th a t  w h en  M r. A shby  w as ex e cu te d  the  
w arran t of execution was still valid  because the  conservato ry  
order was not issued until after he died.

R eg ina ld  A rm our, G reg o ry  D alz in , C h ris to p h e r H am el- 
S m ith , D o u g la s  M e n d e z : L a w y ers . R eg in a ld  A rm our, th e  
secretary of the Trinidad and Tobago Law  Association, as well as 
the th ree o ther lawyers received anonym ous th reaten ing  phone 
calls as a  result of their efforts to  stop the execution of tw o clients 
in August 1993. The clients, M ichael Bullock and Irving Phillip, 
w ere convicted of m urder and  sentenced to death  by  hanging. 
Bullock had been on death row  since 1983, Phillip since 1988. In 
an attem pt to prevent the executions from being carried out, the 
lawyers filed constitutional m otions before the H igh Court, calling 
the  long  tim e the  tw o h ad  s p e n t on d e a th  row  a  «cruel and  
unusual punishm ent.»
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O n 21 August, two days before the lawyers w ere due to file 
the motions, National Security M inister Russell H uggins made an 
inflam m atory  appeal to  p a rty  activists to  p ro te s t the  law yers' 
actions. «In this coun try ,» he said, «certain persons are  overly 
concerned  w ith  p ro tec ting  the  rights of the  crim inal ... So on 
M onday, w hen they file their motions to stop the hangings, you 
m ust get up  and let y o u r voices be h ea rd .» H e added  th a t the 
lawyers were frustrating the functioning of the executive branch 
at a  tim e of increasing m urders and shortly after the killing of the 
island’s Police Commissioner.

In  spite of the num ber of obscene and threatening phone calls 
the lawyers received after the minister’s speech, they  w ent ahead 
w ith their motions. They were granted a  stay of executions on 23 
August. After the Privy Council's decision tha t five years was the 
maximum time a prisoner should spend on death row  (see above), 
the Trinidadian Governm ent commuted the sentences of M ichael 
B ullock and  Irv ing Phillip, as well as those o f abou t 50 m ore 
prisoners.
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m  •  •lun isia

Mediterranean Sea In  r e c e n t  y e a rs , th e  T u n is ia n  
G o v e rn m e n t  h a s  m ad e  e ffo r ts  to  
internationally publicise its commitment 
to  h u m a n  r ig h ts . In te rn a lly , severa l 
go v ernm en ta l bodies w ere  c rea ted  to  
deal w ith  hum an rights concerns. These 
in c lu d e  th e  H ig h e r  C o m m itte e  fo r 
H um an Rights and Basic Freedoms, the 
C o m m iss io n  o f  In q u ir y  on  H u m a n  
R ig h ts  V io la tio n s , p a r t ic u la r ly  on 
prolonged incommunicado detention and 
to r tu r e ,  th e  P r in c ip a l  P re s id e n tia l  
Advisor on H um an Rights, and human 
righ ts un its in a num ber of ministries. 
H o w e v er, T u n is ia  s till  su ffe rs  from  
se rio u s  an d  system atic  hum an  righ ts  
v io la tions in b reach  o f its obligations 
u n d e r  b o th  in te rnationa l and  in ternal 
rules.

The Tunisian C onstitution states tha t international treaties 
ratified in accordance w ith the law  prevail over domestic law. For 
tre a tie s  to  be dom estica lly  en fo rced , how ever, th e y  m ust be 
published in the Official Gazette. The Tunisian Government has 
in some cases delayed the publication of international treaties in 
the Official Gazette. For example, the G overnm ent ratified the 
In te rn a tio n a l C ovenant on C ivil and  Political R ights and the  
International Covenant on Economic, Social and Cultural Rights 
in  1968 b u t  th e y  w e re  o n ly  p u b l is h e d  in  1993. A lso , th e  
Governm ent ratified the African C harter on H um an and Peoples’ 
R ights in 1982, b u t has y e t to  publish  it. This has delayed the 
possibility of invoking such treaties before the Tunisian Courts.
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Legal D evelop m en ts D u rin g 1993-1994

In N ovem ber 1993, both the Tunisian Penal Code, and the 
Code of Penal Procedure were amended, apparently  in order to 
facilitate the G overnm ents fight against the opposition. Among 
the amendm ents to the Penal Code is the introduction of a  broad 
d e fin itio n  o f  « te r ro r is t  o f fe n c e s .» T he a m e n d m e n t d e fin es  
terrorism  as any crim e com m itted against persons or property, 
done w ithin the context of an individual or group’s plan to  terrify 
people. The definition also includes incitement to hatred  or racial 
or religious fanaticism, regardless of the means used. The Code, 
therefore, does not require tha t violence be used for the crime of 
terrorism  to be committed. In  other words, the Code incriminates 
the non-violent expression of opinions. M oreover, the sentences of 
these crimes cannot run  concurrently, bu t m ust be consecutive. 
Furtherm ore, amendments of the Code of Penal Procedure allow 
th e  p ro se c u tio n  o f p e rso n s  fo r h av ing  co m m itted  « te rro ris t  
offences* in other countries, even if these acts are not recognised 
as c rim es  u n d e r  th e  law  o f  th e  c o u n try  w h e re  th e y  w e re  
committed.

The am endm ents of the Code of Penal P rocedure reduced 
the period of preventive detention to six months. This period can 
be renew ed once for a  period of three months for misdemeanours, 
and twice for a  period of four m onths for major crimes. This long 
d e ten tio n  rem ains, how ever, in co n s is te n t w ith  in te rn a tio n a l 
standards, such as the right to tria l within a  reasonable tim e or the 
right to be released.

The period of garde a vuc detention is four days, renewable, 
twice, to  a m axim um  of ten  days. T here is a  concern  tha t, in 
several cases, garde a vue detention has been illegally prolonged. 
The police reco rds  regard ing  the  date  o f d e ten tio n  a re  often 
inaccurate. W hat w orsens the m atter is th a t the accused has a 
r ig h t  to  b e  r e p r e s e n te d  b y  a  la w y e r  o n ly  b e fo re  ju d ic ia l  
institutions. There is no right for legal representation before the 
police.

M any suspects accused o f belonging to  the illegal Islamist 
o rgan ization  al-Nahda, or to  th e  left-w ing  opposition , m ainly
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m em bers o f the Parti communidte ded ouvrierd de Tunidie, or th e ir  
sym pathisers were arrested  during 1994. M any  detainees w ere 
held in garde a vue detention. In  some reported cases, the date of 
detention w as falsified to conceal illegally prolonged detention. 
Additionally, several detainees reported that they w ere to rtu red  or 
ill-trea ted  in  the M in istry  o f Interior, police stations o r secret 
detention centres. Torture m ethods include beatings, suspension 
fo r long  periods in d ifficu lt positions, often  accom pan ied  by  
beatings; semi-suffocation in d irty  w ater or bleach; and  sexual 
abuse.

The In te rnationa l Com m ission of J u r is ts  ( IC J )  has been 
c o n c e rn e d  w ith  th e  case  o f  M r. H am m a H a m m a m i. M r. 
Ham mam i is the spokesperson of the Parti communidte ded ouvrierd de 
Tunidie and the editor of aL-Badil newspaper. In  N ovem ber 1992, 
he w as sentenced in the tow n of Ghabis, in abdentia, to four years 
and nine months imprisonm ent for forming an illegal organization 
and distributing illegal m aterial. O n 14 February  1994, he was 
arrested  in Susah. A new case was brought against him linked to 
his arrest in Susah.

M r. Hammami was accused of several offences. The first was 
possessing a forged identity card  and defying the orders of the 
authority. The police records claim that he refused to  stop and 
p re s e n t  h is id e n tity  c a rd  to  th em  a lth o u g h  th e y  id e n tif ie d  
them selves as police officers. They claimed th a t M r. Ham mam i 
w as ca rry in g  a false id en tity  card . M r. H am m am i, how ever, 
denied the accusation stating tha t he presented his real identity 
card to the police. The picture on the false identity card m atched a 
picture tha t is in the possession of the M inistry of In terior from a 
previous arrest.

The second charge involves assaulting tw o police officers. 
Two officers out of three present during the arrest claimed tha t 
M r. H am m am i assau lted  them . T hey su b m itted  a  com p la in t 
against him, where some medical reports were attached. However, 
upon checking the file, it was found that the medical reports were 
dated  after the com plaint w as submitted. This m eans th a t they  
w ere later obtained and added to the file.
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D uring his trial, which w as attended by the director of the 
C e n tre  o f  th e  In d e p e n d e n c e  o f J u d g e s  a n d  L aw y ers , M r. 
Hammami testified he was severely beaten and sexually abused by 
his in terrogato rs. The Court, however, neglected investigating 
these allegations. H e was sen ten ced  to  a to ta l of 9 years . H e 
appealed the two decisions, b u t the C ourt of Appeal upheld the 
holding of the lower courts.

Also, D r. M ouncif M arzouki, the  form er P residen t of the 
Tunisian League for H um an Rights, was arrested  on 24 M arch 
1994, a n d  ju d ic ia l  p ro c e e d in g s  w e re  b ro u g h t  a g a in s t him . 
Apparently, his arrest was due to  rem arks he made on the human 
rights situation in Tunisia. The I C J  intervened on his behalf with 
the President of the Republic to  state tha t each and every person 
in Tunisia has the right to express his/her opinion freely. The IC J  
ask ed  th a t  D r. M a rz o u k i be  re leased , an d  th a t  th e  ju d ic ia l 
p ro ceed in g s  ag a in s t him  be s to p p e d . O n  13 J u ly  1994, D r. 
M arzouki w as released on bail.

The Ju d iciary

A ccording to  the  C onstitu tion , the  jud ic iary  in  Tunisia is 
independent, and  exercises its functions according to  the  law. 
N onethe less, it su ffers from  m any  s tru c tu ra l an d  fu n ctio n al 
deficiencies. The H igh Council of the Ju d ic ia ry  supervises the 
n o m in a tio n , p ro m o tio n , t r a n s f e r  a n d  d isc ip lin e  o f ju d g e s . 
However, m ost members of the Council are appointed ra ther than 
elected . M oreover, judges m ay  be tra n s fe r re d  w ith o u t th e ir  
consent. Also, the  law  p rov ides th a t  th e  age of re tirem en t of 
judges can be extended by an executive order, issued yearly, for a 
period not exceeding five years.

In Tunisia, adm inistrative courts are separate from  regular 
civil and crim inal courts. There is no appeal of the decisions of 
such court and deliberations are  in secret. The P resident of the 
Republic appoints the Chief Ju d g e  of the Court. The Chief Judge 
m ay come from  outside the judiciary. Also, the Prim e M inister
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presides over the High Adm inistrative Judicial Council, and the 
Prim e M inister supervises the Adm inistrative Courts. Also, there 
is no  en tity  to  determ ine th e  conflict o f ju risd ic tion  betw een 
administrative courts and civil or criminal courts.

T he G overnm ent s R esponse

O n 6 M arch 1995, the Perm anent M ission of Tunisia to the 
U nited  N ations in G eneva responded  to Attacks on Justice. The 
Governm ent objected to  the inclusion of the cases of Mr. Ham m a 
Hammami and  Mr. M ouncif M arzouki in the report (see above).^ 
T h e  g o v e rn m e n t o b je c te d  to  th e  C I J L ’s u se  o f th e  te rm  
«systematic» to  describe abuses of hum an rights in Tunisia. It also 
noted that it had no evidence tha t the police falsify arrest records. 
R eferring to  the arrest of sym pathisers of al-Nahad or the Parti 
communLfte ded ouvriers, it stated th a t Tunisian law does not contain 
provisions to punish sympathisers of banned groups and that such 
sympathisers are not tried.

Concerning the transfer of judges w ithout their consent, the 
governm ent stated that this action is taken w ithin the framework 
of the High Council of the Jud ic ia ry  and in accordance to need.

A bdel R ahm an  E l-H an i: Lawyer. H e w as a rrested  on 15 
F e b ru a ry  1994, and  accused  o f «setting  up  an  u n au th o rised  
association an d  spread ing  false information.® J u s t  before his 
arrest, he had  announced his candidacy for the presidency of the 
Republic. H e was kept in custody for 72 days pending trial. O n 
23 April, he was released on bail. He was later sentenced to eight 
m onths suspended imprisonment.

3 A lthough these persons are n ot jurists, and are therefore not listed  as 
individual cases, they  have b een  included in  the chapter because their 
trials shed light on the administration o f justice in Tunisia.
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B a sh ir  S a i’d  Sid: H um an rights lawyer. H is passport was 
w ithdraw n D ecem ber 1992, preventing him from  going abroad. 
R epo rted ly  his professional activities are also ta rg e ted  by  the 
Government, through the harassm ent of his clients.

N ajib  H osni: H um an rights lawyer. He was arrested  on 15 
Ju n e  1994, on the charge tha t he falsified a land deal. H osni had 
defended m any political prisoners in Tunisia, and had  apparently 
made statem ents in court criticising the situation of hum an rights 
in the country. Reportedly, during the year prior to his arrest, he 
was subjected to harassm ent b y  the authorities. Also, his wife and 
c h ild re n  c o u ld  n o t o b ta in  p a s s p o r ts .  A f te r  h is  a r r e s t ,  th e  
authorities allowed his lawyers to visit him. Since 12 August, such 
visits w ere denied. He remains in  detention w ithout trial. H is long 
p re-tria l deten tion  is unjustifiable. H um an righ ts o rganization  
have expressed their fear th a t M r Hosni is being detained solely 
on the basis of his hum an rights activities.

In its response, the governm ent claimed that from  the time of 
his arrest on 15 Ju n e  1994 until 10 Ja n u ary  1995, M r. H osni was 
visited by  43 lawyers on 170 occasions. It added tha t he has yet to 
be tried because of on-going prelim inary proceedings.

A h m ed  S ouab , A1 H a d i E l la r i ,  A1 H a d i E l Q d a ir i ,  A1 
M ounji O assam , A1 M ounsif B ou Z ra ra h , A1 T aher Sham am , 
A n n an  B en  H am o u d eh , G h a z i A l J r a ib i ,  H a la  B en  M ilad , 
H a te m  E l  D a s h ra w i, J a m a l  B a z a r  P a sh a , K a m a l H a m d i, 
M ajidha B en G harbiyah, M ajidah  E l O ubaidi, M oham m ed E l 
A sk a r i, M o h a m m e d  S h a r if , M o h a m m e d  O th m a n  M o u ssa , 
N aja t B en  Saleh, N oura  E l Soudani, R oudah Sasi, S had ia  E l 
S afi, T a re k  B rah em , W ajd i B en  A hm ed, W a silah  E l  T la ili, 
Z a k ia  E l  M ajri: Judges. B etw een 14-24 N ovem ber 1994, the 
In te rn a t io n a l  C om m ission  o f  J u r i s t s  ( I C J )  a n d  th e  C I J L  
organized a  Sem inar entitled Judicial Independence and Functions in 
Tunisia. The Sem inar was o rgan ized  in  co llaboration  w ith  the 
Arab Institute for H um an R ights and several governm ental and 
non-governm ental Tunisian institutions. After the Sem inar ended, 
th e  p a r t ic ip a n t judges w ere  su b je c ted  to  p re s su re  from  the  
M in istry  o f Ju s tice  to  w ithd raw  their support for a docum ent
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entitled Summary of the Activities of the Course, issued at the end of 
the Seminar.

The judges had been requested to report individually to the 
Centre d ’Etuded Juridiqued et Judiciaired at the M inistry  of Justice, 
a n d  d ire c t  p re ssu re  w as ex e rc ise d  on th em  to  sig n  a  le t te r  
w ithdraw ing their support of the document. A  new  docum ent was 
a d d e d  to  th e  le tte r  w h ic h  s ig n ifican tly  a lte re d  th e  o rig in a l 
document.

The distortion of the original text is apparent from  the first 
line. The head ing  o f the  o rig inal docum ent is th e  Seminar on 
Judicial Functiond and Independence in Tunidia, th e  t it le  o f the  
Seminar.

The heading of the altered document is the Republic of Tunisia, 
the Ministry of Justice and the (Minidtryd) Centre d’Etudes Juridiques et 
Judiciaires. This title leaves little doubt as to who is its author.

U nder the first sub-heading, Judicial Independence and Human 
Rights, th e  o rig in a l d o cu m en t spells o u t 2 a n d  1/2 pages o f 
concerns of judges about judicial independence in Tunisia. Among 
participants’ concerns was the structure and composition of the 
H igh  C ouncil of th e  Ju d ic ia ry , and  the non-ex istence  in  the  
leg isla tion  o f the p rinc ip le  th a t judges canno t be tra n s fe rre d  
w ithout their consent, nor of its exceptions.

U nder the  same sub-heading, the a ltered  docum ent omits 
such  concerns and  genera lly  praises the independence  o f the 
judiciary in Tunisia. Specifically praising the advances made by 
the President of the Republic, the document heralds the provision 
of automobiles and m odern equipm ent to senior judges. It should 
be noted that all of the participants were young judges and that 
these privileges do not concern them.

U n d e r the  th ird  sub -head ing , Criminal Law, th e  o rig inal 
d o c u m e n t h ig h lig h te d  th e  n e e d  to  c o n tro l  p o lic e  re c o rd s  
concerning the date and time of arrest. W ithout p roper control of
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th ese  reco rd s , th e re  is the  p o te n tia l fo r abuse. T he o rig inal 
document further proposed th a t the p rosecutors office be given 
the pow er to  check such police records and tha t lawyers attend 
the  first in te rroga tion  of an  accused  in police custody. These 
c o n c e rn s  a n d  s u g g e s tio n s  w e re  o m itte d  fro m  th e  se co n d  
document.

U n d e r  th e  f o u r th  s u b -h e a d in g , Corutltu.tlona.1 and 
Administrative Law, the original docum ent contained a three-page 
examination of the advantages and problems of the administrative 
c o u rt system  in T unisia. T h e  a lte re d  docum en t red u c e d  the  
discussion to  tw o sho rt p a rag rap h s, containing tw o sentences 
praising the President of the Republic.
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Turkey

T u rk e y  is a 
s e c u la r  R e p u b lic  
w ith  a  m u lt ip a r ty  
p a r l ia m e n t  th a t  
elects the president. 
T h e  u n ic a m e ra l 
legislature (Turkish 
G ra n d  N a tio n a l 
As s e m b \y lT iirk  iye 
Buy ilk Millet Meclidi) 

is elected every 5 years. It in tu rn  elects the President for a single, 
non-renewable term  of seven years. From  amongst the members 
of the  N ational Assembly the  P residen t appoints a  Council of 
M in is te rs  headed  by  a  P rim e M inister. The P resid en t enjoys 
certain  veto powers in relation to  the legislature.

Turkey’s judicial system  is composed of general law courts 
w ith  the Constitutional C ourt (Anayada Mabkemesi) a t its apex, 
S ta te  Security  Courts (Devlet Giivenlik Mahkemedi) and  m ilitary 
courts. M ost cases are heard by  general law courts, which include 
the civil, administrative and  crim inal courts. Appeals are heard 
either by the H igh Court of Appeals (Yargitay), w ith the exception 
of some questions of adm inistrative law, w hich are reviewed by 
th e  C o u n c il o f S ta te  (D anid tay). T he C o n s titu tio n a l  C o u rt 
examines the constitutional ity o f laws, decrees, and parliam entary 
procedures, although it cannot review measures regulating areas 
under state of emergency. M ilitary courts, w ith their own appeals 
system, hear cases regarding infractions of military law.

In  the organisation of the judiciary, the Suprem e Council of 
J u d g e s  an d  P ub lic  P ro se c u to rs  (Hakimler ve Savcilar Yilkdek 
Kurulu) plays a decisive role. I t  was founded by law no. 1461 of 
1981, p u rsu a n t to  A rt. 159 o f th e  T urk ish  C onstitu tion , and  
consists of seven members. The M inister of Justice, who presides

M editerranean Sea

319 Attacks on Justice



the Council, and the U nder-Secretary to the M inistry  of Justice 
are  m em bers ex officio. T hree judges from  the  H igh  C o u rt of 
Appeals, as w ell as tw o judges from  the  C ouncil o f S ta te  are 
appointed by  the President to complete the panel. The Supreme 
Council nom inates all judges and  prosecutors, decides on local 
ju risd ic tion , and  exercises d isc ip linary  pow er. I t  also has the 
p o w e r to  rem o v e  ju d g es  a n d  p ro se c u to rs  fro m  o ffice . T he 
decisions o f the Supreme Council are definitive and always taken 
secretly.

State o f  E m ergency

Turkish reality is overshadowed by  an internal conflict in the 
predom inan tly  K urdish  sou th-eastern  p a rts  o f the  country . In  
1984 the  K u rd ish  W orkers P a r ty  (Partiya Karkeren KurdLt tan, 
P K K ), w h ic h  is figh ting  fo r K u rd ish  au tonom y, lau n c h e d  a 
g u e rr i l la  cam p a ig n . O v e r th e  y e a rs , f ig h tin g  b e tw e e n  th e  
governm ent an d  the PK K  has grow n m ore and  m ore intense. 
Independent observers report a  growing num ber o f breaches of 
international hum anitarian law by both sides, such as the killing 
o f large n um bers  o f civilians. The G overnm en t, th ro u g h  the  
decision to  «evacuate* villages in  th e  reg ion , has rep o rted ly  
destroyed a  large num ber of villages. Apparently, all or m ost of 
the «evacuated» houses are later to rn  down or burn t. A  State of 
Em ergency declared in 1987 in the ten south-eastern provinces is 
still in force. U nder the state o f em ergency rules, the  S tate of 
Em ergency Region G overnor (the so-called «super-governor») 
and the regular provincial governors exercise exceptional powers, 
including censorship of the press. The super-govem or also has the 
pow er to  expel people from the  area whose activities he deems 
adverse to  public order and order authorities to  search residences 
or the prem ises o f political parties, businesses, associations and 
other organisations.

In the fight against the PKK, special courts w ere introduced 
to deal w ith  guerrilla  related  crimes. The bench  in  these State 
Security C ourts consists of a  p resident and  tw o judges, one of
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whom  is a  m ilitary judge. Each is appointed to a  four-year term. 
The civilian judges are appointed by the Suprem e Council (see 
ab o v e ), w h ile  the  m ilita ry  officer, w ho  m u st be a ju r is t , is 
nom inated by  the M inister of Defence according to the M ilitary 
Judges Act. Their verdicts m ay be appealed on questions of law 
to a  departm en t of th e  H igh  C ourt of A ppeals specialising in 
crimes against state security. Because the fight against the PK K  
has come to dominate all other aspects of public life in the south­
east, th e  S tate Security  C ourts have come to occupy a  central 
position in the  judicial system of the region, and plans exist to 
dram atically increase their number. The fact tha t a  military officer 
on active duty, thus under disciplinary control of the M inister of 
Defence, is a  part of the three-judge panel, gives the executive 
great influence in these courts, endangering the principle of an 
independent judiciary.

E ven more preoccupying, however, is the crim inal law  the 
State Security Courts apply. In m ost of the cases before them, the 
defendants are accused of breaches of the 1991 Anti-Terror Law 
{Terrorle Miicadele Yajcui). Its definition of «terrorism» is too wide 
to m eet international standards. I t  includes, for instance, using 
«any m ethod of pressure* to «weaken the authority  of the State.* 
A ccord ing  to  A rticle 6 of the  law, «any m ethod  o f p ressure*  
includes writing and reporting ideas. According to Article 8,

«written and oral propaganda and assemblies, meetings 
an d  dem onstrations aim ed a t damaging the indivisible 
u n ity  o f the  S ta te  o f th e  T u rk ish  R epub lic  w ith  its 
te rrito ry  and nation are forbidden, regardless o f method, 
intention and ideas behind them. Those conducting  such 
activity are to be punished by a  sentence of betw een two 
an d  five years’ im prisonm ent and a fine ...» (unofficial 
translation, emphasis added)

This w as one of the laws used to start proceedings against 
eight K urdish  m em bers of Parliam ent, w ho in D ecem ber 1994 
w ere condemned to prison term s between 3.5 and 15 years mainly 
because of speeches they gave in Parliament. In  practice, the sole 
m ention of a Kurdish identity can be interpreted as «damaging the
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indivisible unity  of the State» (see some of the cases below). The 
A nti-T error Law  is thus increasing ly  used  to  crim inalise non ­
violent political opinion.

Torture /  C rim inal Procedure

E v en  th o u g h  T u rk ey  is a  p a r ty  to  b o th  th e  E u ro p e a n  
Convention for the Prevention o f Torture and the U N  Convention 
Against Torture, police regularly tortu re  suspects in custody. O n 
18 N o v e m b e r  1993, th e  U N  C o m m itte e  a g a in s t  T o r tu re  
condemned the governm ent of Turkey for «systematic» torture. A 
similar statem ent had been issued a  year before by  the European 
Committee for the Prevention o f Torture.

The 1992 am endm ent to the Criminal Trials Procedure Law 
(Ceza Mubakemeleri UduL Kanunu) has no t fulfilled the  hopes it 
raised. U nder the am endm ent, access to legal counsel has been 
improved for detainees and confessions obtained under duress are 
banned (see Attackd on Justice 1992-199S). The reform, however, 
has failed to  help improve th e  situation in regard  to  the  use of 
to rture in police stations, as it  allows for long periods of police 
de ten tions . O n ly  fo r those d e ta in ees  ch arg ed  w ith  com m on, 
in d iv id u a l crim es, th e  d e te n tio n  p e rio d  is 24 h o u rs . T hose  
detained for group delinquency m ay be held w ithout charge for 4 
days, subject to a  4-day extension. In  cases under the jurisdiction 
of State Security Courts, w hich w ere not affected by the reform, a 
defendant can be kept in police custody for 48 hours. I f  accused 
of crimes th a t are regarded as being of a  «collective, political or 
conspiratorial* nature, which in  practice are the majority of cases, 
the defendant m ay be detained for up to  15 days in m ost of the 
country  an d  up to  30 days in  the provinces under the  state of 
emergency.

A nother factor that facilitates the use of torture is the almost 
complete im punity which public officials enjoy. U nder the decree 
that established the office of the  «super- governor® in the state of 
emergency areas, judicial review  of the constitutionality of any act

Centre for the Independence of Jud ges and Lawyers 322



o f th e  ad m in is tra tio n  in  th e  fie lds o f em ergency  issues w as 
e x p lic it ly  e x c lu d e d . M a n y  le g a l e x p e r ts  h o ld  th is  to  be  
unconstitu tional, as A rt. 125 o f the Turkish C onstitu tion only 
allows a derogation of the righ t to seek tem porary injunctions.

It is also difficult, if not impossible, to sue public officials in 
their personal capacities for unlawful adm inistrative action. The 
Law  on the Trial of Public Officials (Memurun Muhakemat YascuL) 
states that the preliminary investigation into such alleged offences 
is done by the administration itself, which then decides w hether 
«prosecution is necessary .» N orm ally, such a  decision can be 
reviewed by the courts. As mentioned, however, judicial review in 
the state of emergency areas is not possible. That means that it is 
in the power of the adm inistration itself to judge w hether a public 
official has committed a  crime or not.

A lth o u g h  th e  C o n s titu tio n  specifies  th e  r ig h t of every  
detainee to  request speedy arra ignm en t and  trial, judges have 
ordered a significant num ber of persons detained for long periods 
of time. W hile many such cases involve persons accused of violent 
crim es, it is n o t uncom m on fo r those accused  of non-v io len t 
political crimes to be kept in custody until the conclusions of their 
trials.

A ttacks on  L aw yers

In  its fight against the PKK, the Turkish G overnm ent has 
increasingly started  a ttack ing  those w ith in  the Turkish society 
w ho fight for the K urds’ hum an and political rights. The case that 
caught most international attention was the dissolution of the pro- 
K urdish People’s Labour P arty  (Halkin Entek Parti) i, H E P) and its 
successor, the Democracy P arty  (Demokradi Partuii, D E P) by the 
C onstitutional C ourt and the subsequent a rrest and trial of six 
K u rd ish  m em bers o f P arliam en t, w h ich  has been  m entioned  
above. Attacks and harassm ent have, however, also been directed 
a t jo u rn a lis ts  o f p ro -K u rd ish  n ew sp ap ers  an d  hum an  righ ts  
lawyers.
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Among the latter, lawyers w ho take up the defence o f people 
before the  State Security Courts in the area of D iyarbakir seem to 
be a  special target for the Turkish authorities. In  a mass arrest, 16 
law y e rs  w e re  d e ta in e d  d u r in g  a p e r io d  o f  th re e  w e e k s  in  
N ovem ber an d  D ecem ber 1993 an d  charged  u n d e r th e  A n ti­
Terror Law. These allegations w ere mainly based on inform ation 
p rovided  by  one prisoner tu rn e d  police informer. In  F eb ru ary  
1994 the last eight of them  w ere released, b u t their trial continues. 
All 16 lawyers report to have been tortured  while in custody (see 
below).

T he w a y  th ese  law yers w e re  a r re s te d  looks lik e  it  w as 
intended to  dissuade lawyers from  taking up cases of defendants 
u n d e r  th e  A n ti-T e rro r  Law . I t  a lso  seem s to  h a v e  b e e n  in 
con traven tion  of T urkish law: A rt. 58/1 of the  L aw y ers’ Law  
(Avukatlik Ycucui, Law  N° 1136) states th a t the investigation of 
any  crim e com m itted  by a  law yer in  the  course o f h is or her 
professional duties may only be conducted on the au thority  of the 
M inistry of Justice. Circular 46, issued by the M inistry  o f Justice  
on 27 J u n e  1970 and another C ircular of 27 M arch  1971 state 
that, because of issues of professional confidence, investigation of 
crim es com m itted  during  th e ir  activ ities as law yers, an d  also 
personal crimes, should not be left to the police, b u t should be 
carried out by  the Public Prosecutor and assistants. In  this case, 
h o w e v e r, th e  la w y e rs  w e re  a r r e s te d  b y  th e  g e n d a rm e r ie  
(Jandarma) , a  militarised police force under the au thority  of the 
Interior M inister.

As can be seen by this and  m any more cases listed below, the 
security  forces, especially in the  south-east, have consisten tly  
identified the defence lawyers w ith  the causes of their clients in 
cases w here they  represent people accused of assisting the PKK. 
This runs counter to  Principle 18 o f the U nited  N ations Basic 
Principles on the Role of Lawyers which expressly forbids such 
identification.
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H arassm ent o f H um an R ights G roups

M any of the lawyers listed below are active in the Turkish 
H u m an  R ights A ssociation  (Indan Haklari Dernegi, IH D ), the 
l a r g e s t  o rg a n is a tio n  o f  i ts  k in d  in  T u rk e y  w ith  b ra n c h e s  
throughout the country. The Turkish governm ent actively tried to 
silence the internationally respected organisation. Even though 
the IH D  has repeatedly condem ned human rights violations by all 
sides in the conflict, the Governm ent has accused it of complicity 
w ith  the  PK K . In  h is resp o n se  to  the  d e c la ra tio n  reg a rd in g  
Turkey, which the I C J ’s Centre for the Independence of Judges 
and Lawyers subm itted to  the U N  Sub-Commission on H um an 
R ights in A ugust 1993, the Turkish delegate called the Turkish 
groups organisations «lacking any relation w ith the area of human 
righ ts, b u t w ith  an  organic relationship w ith  the  drug-dealing 
PK K  terro rist g roup .» In  th a t context, he accused the IC J  and 
o th e r  N G O s  o f « c o n sc io u s ly  o r u n c o n sc io u s ly  s u p p o rtin g  
terrorism* because of their reports of hum an rights violations by 
the Turkish government.

As a result of the constant harassment, the last of which was 
the order to close down the D iyarbakir branch for 30 days on 28 
D ecem ber 1994, only 20 o f the  54 IH D  branches could  w ork  
properly  a t the end of Decem ber 1994. N one of the 13 branches 
in the south-east is w orking at full strength.

Among the measures th a t caught most of the attention of the 
IC J  and the C IJL  were lawsuits against the IH D  and its sister 
organisation, the H um an  R ights F oundation  o f T urkey (Indan 
Haklari Vakfi, H R FT), founded by  IH D  members w ith the aim of 
w orking for the rehabilitation of torture victims.

O ne such law suit h ad  been  in itia ted  against the  Istanbu l 
branch  of the IH D  in O ctober 1993 because of a  meeting where 
peaceful solutions to  the problem s in the K urdish regions were 
discussed. I t ended w ith  an acquittal three m onths later.

A n o th e r  su it  w a s  in i t ia te d  in  O c to b e r  1994 b y  th e  
Prosecution Office of the A nkara State Security Court, this time
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against the H um an R ight F oundation’s chairman, Yavuz Onen, 
and Fevzi Argun, a m em ber o f its A dm inistration Board. They 
w ere accused of «separatist propaganda® for statements made in a 
booklet on tortu re  and deaths in  detention places betw een 1980 
and 1994. In  these statem ents they  refer to a «Kurdish people», 
which was seen by the prosecution as «damaging the indivisible 
un ity  of the s ta te » under A rt. 8/1 of the A nti-Terror Law  (see 
above). A t the same time, law yers Akin Birdal, H usnu  Ondiil, 
Sedat Aslantas and Erol Anar, leading members of the IH D , were 
tried  for similar comments in a  book entitled «A Profile of Burned 
ViLlaged.» The I C J  sent an observer to both these trials w hich took 
place on 19 D ecem ber 1994 in  Ankara. To its great delight, it was 
in fo rm e d  on  11 J a n u a r y  1995 th a t  a ll cases h a d  e n d e d  in  
acquittal.

S a b a h a ttin  Acar, A r if  A ltunkalem , M esu t B estas, M era l 
D a n is  B e s ta s  (f), B a k i D e m irh a n , N e v z a t K a y  a, H iisn iy e  
O lm e z  (f) , S in a s i  T u r: L a w y e rs . D u r in g  th e  w e e k  o f 15 
N o v em b er 1993 th ese  e ig h t law y ers  from  D iy a rb a k ir  w ere  
arrested by  the gendarmerie. T hey w ere taken to  the D epartm ent 
for A nti-T errorism  (Terdrle Miicadele Subeleri) and  the Training 
Centre of the G endarm erie’s Intelligence O rganisation (Ja.nda.rma 
Idtihbarat Tedkilati Egitim Merkezi) for interrogation.

On 23 Novem ber 1993, m em bers of the Anti-Terror-Branch 
arrested three more lawyers: V edat E rten , Tahir Elci, and N iyazi 
Cem . In  the  w eek  o f 2 D ecem ber, ano ther five law yers w ere 
arrested: G az a n fe r  A bbasiog lu , F u a t H a y ri D em ir, M eh m et 
S e lim  K u rb a n o g lu , A rzu  S a h in  (f) an d  h e r h u sb a n d  Im am  
Sahin . In  the  beginning no one, no t even the P residen t of the 
D iyarbakir Bar, was granted access to the detained lawyers.

Betw een the 11 and  15 D ecem ber 1993, S abahattin  Acar, 
JVLesut B estas, T ah ir E lci, V e rd a t E rten , Selim  K urbanog lu , 
Hiisniye Olmez, Arzu Sahin and  Imam Sahin w ere rem anded to 
prison, the rest were released. A t the first hearing of the case in 
D iyarbakir State Security C ourt on 17 February 1994, the eight 
w ere  also re leased . S evera l in te rn a tio n a l o rg an isa tio n s  sen t 
observers to the trial.
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T he m a in  c h a rg e s  b r o u g h t  a g a in s t  th e  la w y e rs  w e re  
m em bership in the PK K  and smuggling notes betw een prisoners 
and  the organisation. Also, m any were charged w ith  «belittling 
th e  T u rk ish  S ta te*  b y  fax in g  in fo rm a tio n  to  h u m an  r ig h ts  
associations in Europe.

In  bringing the charges, the  prosecution relied  heavily on 
inform ation  supplied by  a form er representative o f the prison 
inm ates tu rned  police informer. The only other sources cited in 
th e  in d ic tm e n ts  w ere  s e a rc h e s  o f th e  la w y e rs ’ hom es a n d  
workplaces and statements signed by some of them  while in police 
detention. In order to make them  sign the statements, the lawyers 
reported  having been severely tortured. After their release they 
sa id  th e y  h a d  been  h o sed  d o w n  w ith  icy  w a te r  u n d e r  h ig h  
pressure for long periods at a  time, hung up by the wrists, beaten, 
and subjected to mock executions. They also said tha t they were 
blindfolded for days and tha t they had not been able to read the 
statem ents before signing them.

M e h m e t B icen , F e r u d u n  C e lik , Z a fe r  G iir  an d  S in a n  
T a n k r ilu : L aw yers in  D iy a rb a k ir. In  early  1994, th ese  fou r 
lawyers were charged w ith the same crimes as their 16 colleagues 
m entioned above. O n 17 F ebruary  1994, their trial was opened in 
D iyarbakir. The case was unified w ith the case of the others.

M a h m u t A k k u r t :  L a w y e r an d  fo rm er p re s id e n t o f th e  
B alikesir b ran ch  of the  T u rk ish  H um an R ights A ssocia tion’s 
(IH D ). O n 31 O ctober 1994, M ahm ut A kkar w as arrested  by  
police for a speech he had m ade two years prior w hen he was still 
president of the local IH D  branch. In early D ecem ber 1994, he 
w as convicted by  a  State Security  Court under Art. 312 of the 
Turkish Penal Code for «praising a crim e» and sentenced to 14 
m on ths im prisonm ent. A ccord ing  to  inform ation  p rov ided  by  
A m n e s ty  In te rn a t io n a l ,  M a h m u t A k k u r t  n e v e r  a d v o c a te d  
v io lence . H e is now  se rv in g  h is sen tence  in  K e p su t p riso n , 
Balikesir province.

Tongue A slan , H xiseyin  A ygul, F u a t  E rd o g a n , M e rc a n  
G iic lu  (f), E r e n  K e s k in  (f), A li R iz a  D iz d a r :  L aw yers in
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Is tanbu l. O n  28 S ep tem ber 1994 a t a ro u n d  4:30 p .m ., th ree  
persons w ere killed during a police raid on the «Arzum» cafe in 
Istanbul. The th ree  killed w ere the law yer F u a t E rdogan  (see 
separate en try  below), Elmas Yalcin (f) and Ism et Erdogan. Two 
days later, on 30 Septem ber 1994, the Istanbu l b ranch  o f the  
T urk ish  H u m a n  R igh ts  A ssoc ia tion  ( IH D ) in v es tig a ted  th e  
incident. As they  w ere releasing their findings to  the press, the 
p o lic e  in te r v e n e d  a n d  d e ta in e d  th e  s ix  la w y e rs  a n d  tw o  
journalists.

O f  the  law yers nam ed, five w ere  re leased  th e  sam e d ay  
around 11 p.m. Hiiseyin Aygul, however, was held for two days 
and reported ly  beaten; he w as released on Sunday, 2 O ctober 
1994. According to  a report by  the lawyer M ercan Giiclu, all the 
detainees w ere insulted and abused in custody. She also stated the 
police a lleged  th a t  law yers w ho  to o k  up  po litica l cases w ere  
themselves m em bers of illegal arm ed organisations.

R eports o f the  incidents in  the cafe vary  greatly. Istanbu l 
Police Chief N ecdet M enzir issued a statem ent saying the police 
had  en tered  the  cafe to  check identity  cards. W hen th ey  w ere 
fired upon, they  used their weapons, killing the three people who, 
acco rd in g  to  th e  police, w ere  m em bers o f th e  illegal a rm ed  
g u e r r i l la  o rg a n is a tio n  DevrimcL Sot ( R e v o lu t io n a ry  L e f t) . 
According to  the IH D  delegation’s report, however, there w ere no 
signs of a clash in the cafe. There were not more than  three bullet 
ho les in  th e  w all opposite  th e  e n tra n ce . A cco rd in g  to  th e ir  
findings, the place was far too small for a  clash as described by the 
police. W itnesses also told the delegation there had not been a call 
for su rren d e r or any th ing  sim ilar before the police s ta r te d  to  
shoot.

S e d a t  A s la n ta s :  L aw yer, m em ber o f th e  IH D , D e p u ty  
General Chairm an and president of its D iyarbakir b ranch  until 
O ctober 1994. Sedat Aslantas is curren tly  serving a th ree  y ear 
sentence fo r «propaganda aga in st the  ind iv isib le u n ity  of the 
state.»

O n 12 M ay 1994, four plainclothes policem en en tered  his 
office, arrested  him and took him to the Anti-Terror Branch of the
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A nkara  Police H eadquarters. O n  or around 17 M ay 1994, Mr. 
A slantas was transferred from police custody to  A nkara Central 
Closed Prison and later to D iyarbakir E-Type Prison, before he 
was released on bail on 8 June .

A t th a t time, tw o w arran ts  w ere issued for M r. A slan tas’ 
a rre s t: one in  connection  w ith  th e  m ass a rre s t o f law yers in  
D iy a r b a k i r  in  N o v e m b e r  1993 (see  a b o v e ); th e  o th e r  in  
connection w ith a press statem ent issued on 27 M ay 1993 by  the 
« D e m o c ra tic  P la tf o rm ,» a g ro u p  o f  le a d in g  m e m b e rs  o r 
representatives of trade unions, associations and publications in 
D iyarbakir.

The cu rren t im prisonm ent stems from  a  tria l w here Sedat 
A slan tas w as accused u n d er A rticle 8 of the  A nti-T erro r Law 
because of a  speech he had made in the General M eeting of the 
IH D  in 1992. O n 1 D ecem ber 1994, he was sentenced to 3 years 
im prisonm ent and a heavy fine. O n  5 December, he was arrested 
w hen  he w ent to A nkara C ourt H all to represent a  client in an 
unrelated  matter.

Sedat Aslantas had also been prosecuted in connection w ith 
the Book A Profile from the Burned Village*) (see below case of Husnu 
Ondiil, et al.). Like his co-defendants, however, he was acquitted 
in th a t case.

S eda t A slantas has w o rk ed  closely w ith  W estern  hum an  
righ ts groups in preparing  the submission of com plaints to  the 
European Commission of H um an Rights in Strasbourg.

K em al Bilgic: Lawyer and m em ber of the Izm ir branch  of 
the Turkish H um an Rights Association (IH D ). O n 22 Septem ber
1992, Bilgic and four other members of the IH D  staged a  non­
v io le n t d e m o n s tra tio n  in  f ro n t o f B uca  P riso n , n e a r  Izm ir, 
concerning the ill-treatm ent of prisoners there. Because of tha t 
they  w ere sentenced to 18 m onths imprisonment for breach of the 
Law  on Assemblies and Dem onstrations by Izmir Criminal Court 
N o. 5 on 27 M ay 1994. The four other IH D  m em bers, D ervis 
Altun, Naile Erogluer, H aluk D irik  and Ismail H akki Tiirkaslan
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had been detained and interrogated at Izmir Police H eadquarters 
for 22 days in Septem ber and O ctober 1992.

H a k k i  B in g o l, A h m et B o z k u r t  C a g la r, F a ik  C a n d a n , 
A ysenur D em irak le , Cemal E m ir, M eryem  E rdal, E rc an  Kanar, 
E re n  K eskin, A hm et K irim li, C abbar Leygara, M ustafa  O lcyto, 
H iisniye O lm ez, H iisnii O ndiil, S edat O zevin, N u sre t O ztiirk , 
H iisey in  T iirh a lli, E r tu g ru l  U san m az , F evz i V eznedarog lu , 
Celal V ural, E d ip  Yildiz, Ali Y ildirim , Sevtap Yokus: Lawyers. 
These 22 law yers face prosecution under Article 8 of the Anti- 
Terror-Law because they sent a  petition to the U nited N ations in 
April 1992, in which they com plained about the killing of more 
th a n  a h u n d re d  civilians by  se c u r ity  fo rces d u rin g  peacefu l 
ce le b ra tio n s  o f th e  K u rd ish  N e w  Y ear (Newroz) in  1992. I f  
convicted, they  w ould face tw o to five years im prisonm ent and 
disbarment. As of December 1994, no date for a trial had been set. 
Several o f th e  law yers are a lso  invo lved  in  o th e r cases (see 
separate entries).

A b d u lla h  C ager, N im e tu lla h  G iind iiz , M a h m u t S a k a r:
Lawyers an d  m em bers of the  B oard  of the  I H D ’s D iyarbak ir 
branch. O n  16 and 17 D ecem ber 1994, the three law yers were 
arrested and subsequently taken  to D iyarbakir Prison. As of the 
end of D ecem ber 1994, they w ere  in custody, pending trial, at 
D iyarbakir E-Type Prison. T hey are charged under Article 8 of 
the A nti-Terror Law for «separatist propaganda.* Their trial is 
scheduled  to  s ta r t a t D iy a rb a k ir  S ta te  S ecurity  C o u rt on 13 
February  1995. The three law yers have acted on behalf of over 
100 Kurdish applicants who have brought complaints of hum an 
rights abuses before the European Commission of H um an Rights.

Y ilm a z  C a m lib e l:  F o rm e r  J u d g e  a t  th e  A n k a ra  S ta te  
S ecurity  C ourt. M r. C am libel h ad  pub lic ly  critic ised  A nkara  
SSC’s Chief Prosecutor N usret Dem iral, w ho had dem anded issue 
of an a rrest w arran t against Islam ic fundam entalist Cem alettin 
Kaplan in Germany. He said th a t «to create a crime suitable for 
the defendant is unacceptable.* A fter N usre t Dem iral lodged a 
complaint against the judge w ith  the M inister of Justice, Yilmaz 
Camlibel was rem oved from his duty  by the High Commission of

Centre for the Independence o f Judges and Lawyers 330



Judges and Prosecutors and transferred  to Alfyon Court. After 
s tro n g  p ro te s ts  from  w ith in  th e  ju d ic ia ry , th e  tra n s fe r  w as 
revoked.

F a ik  C a n d a n : Law yer, m em ber o f th e  A n k a ra  B ar and  
fo rm er A nkara  chairm an of the  p ro -K urd ish  P eop le’s L abour 
P a r ty  ( H E P ) ,  w h ic h  w a s  c lo se d  d o w n  in  1993 b y  th e  
C o n s titu tio n a l  C o u rt. O n  2 D e c e m b e r 1994, F a ik  C an d an  
disappeared in A nkara after leaving his law  office to go to the 
bank. W hen his relatives started  to get w orried, they contacted, 
the  A nti-Terror D epartm en t (Terdrle MicadeLe Subedi") of A nkara 
Police, w here they  w ere reported ly  told by an official that Mr. 
Candan was a  dangerous m an w ho had contact w ith an outlawed 
terro rist organisation. The official then w arned  them  not to ask 
fo r him  anym ore. The re la tives  had  the  im pression  th a t  th is 
a n s w e r  im p lie d  th a t  M r. C a n d a n  w as  b e in g  h e ld  b y  th a t  
departm ent a t that moment.

O n 9 D ecem ber 1994, the C IJ L  brought these facts to the 
attention of the Turkish Governm ent and asked them  to ascertain 
w hether Mr. Candan was being held by the Turkish authorities. 
N o  response w as received. O n  14 D ecem ber, his corpse w as 
found  near a m ilitary  base in  the  tow n of Bala, abou t 40 km  
outside the capital. His body bore gunshot wounds.

Ali D em ir, Eyiip  D am an , N ecati Giiven, G iyasettin  Kaya, 
Saniye Songiil (f), M ahm ut Tuncer Caferoglu: Lawyers. These 
lawyers were arrested on charges of helping and harbouring PKK 
militants: Ali Dem ir was detained on 17 August 1994 in Erzincan. 
M ahm ut Tuncer Caferoglu and Giyasettin Kaya w ere detained on 
16 August 1994 in Erzincan. Eyiip Duman, Chairm an of the Agri 
B ar A ssociation w as de ta ined  on 17 A ugust in  D a tca  d istric t 
(M ugla province) while he w as on vacation. N ecati Giiven, was 
detained on 16 August 1994 in Erzurum , and Saniye Songiil was 
arrested  on the same day in Ankara.

O n 29 August, N ecati Giiven and Tuncer Caferoglu w ere 
officially  ch arg ed  by  the  E rz in can  S ta te  S ecu rity  C ourt and  
rem anded to  prison. The rest w ere released.
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O n  o r  a ro u n d  16 N o v e m b e r  1994, th e  E rz in c a n  S S C  
P ro s e c u t io n  O ffic e  is s u e d  th e  in d ic tm e n ts , a c c u s in g  th e  
aforem entioned, plus the law yers B a h a ttin  E ry ilm az, M ehm et 
E m in  A d iy a m a n  and  A b d iirra h im  F ira t ,  w ho h ad  also  been  
briefly detained  in the summer, of helping and h arbou ring  the 
P K K  a n d  h a v in g  a c te d  as a  c o u r ie r  fo r  th e  o rg a n is a tio n . 
Sentences of no less than three years were sought for the accused. 
Besides this, E rzurum  Chief Public Prosecutor Salim Atici and 
p ro se c u to rs  O m er K ilicaslan  a n d  M ith a t  O zcan , w h o  w ere  
responsible for the prison, w ere rem oved from their duties by  the 
M inster o f Justice  in connection w ith the trial.

M u ra t  D em ir, A hm et D iizg iin : Law yers. A t 2 pm  on 27 
S ep tem b er 1994, the  tw o law y ers  M u ra t  D em ir an d  A hm et 
D iizg iin  Y iiksel w ere  d e ta in ed  a t  th e  A n k a ra  b ra n c h  o f the  
People’s Law  Office (Ha.lk.in Huk.uk. Burodu) together w ith  Fatm a 
Yamam an d  G iilkan Yagiz, w ho  w ere visiting the  office. O nly  
after interventions by several international organisations, among 
them  A m nesty  In te rn a tio n a l an d  th e  C IJ L , d id  th e  T u rk ish  
au th o ritie s  adm it th a t  the fo u r  w ere  he ld  a t the  A n ti-T e rro r 
B ranch o f A nkara Police H eadquarte rs . O n  10 O ctober 1994, 
M u ra t D em ir w as form ally a rres ted  and charged w ith  being a 
m em ber o f Devrimci SoL . H e w as th en  com m itted  to  A n k a ra  
Central Closed Prison. The o ther three detainees were released.

Reportedly, all except A hm et Diizgiin Yiiksel w ere tortured. 
M urat D em ir reported having been tortured  during the first three 
days, includ ing  being s trip p ed  naked  and  having his testicles 
squeezed. The doctor from the State Forensic M edicine Institute 
who examined him at the end o f the detention period referred  him 
to  th e  h o s p ita l ,  w h e re  he  w a s  ta k e n  fro m  th e  p r is o n  fo r  
exam ination. F atm a Yaman an d  G iilcan Yavuz w ere  allegedly 
to rtu re d  fo r tw o days by e lec tric  shocks and  hang ing  b y  the  
wrists. The two w ere said to have shown clear traces of torture.

At the time the police ra id  on the People’s Law  Office took 
place, the lawyers were preparing to submit a  file of information 
concerning their client D ursun Karatas to the French Em bassy in 
A nkara . M r. K ara tas is a lleged  to  be a found ing  m em ber o f
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Devrimci Sol. He had been arrested  in France on 9 Septem ber 1994 
in th e  com pany of the  law yer Z errin  Sari, an associate of the 
Peop le’s Law Office. O n  the  very  day the ra id  took  place, the 
T u rk ish  govern m en t a p p lie d  fo r the  e x tra d it io n  o f D u rsu n  
K arat as.

Before this latest arrest, M u ra t D em ir had  been subject to 
harassm ent on several occasions. In Ju n e  1991 he was detained 
fo r 14 days and  in te rro g a ted  u n d e r to r tu re  a t A n k ara  Police 
H eadquarters. O n 4 Decem ber 1992, the U N  W orking Group on 
A rbitrary  Detention passed a  resolution stating tha t the detention 
of M u ra t D em ir had been «arbitrary, being in  contravention of 
a rtic les  9, 10 and  20 o f the  U niversal D ec lara tio n  o f H um an 
Rights* (see A ttach  on Justice 1991-1992, 1992-1993). In  April 1993 
a detainee w ho asked to speak to a lawyer of the People’s Law 
Bureau was reportedly told by  police «Your law yer is dead - or if 
not, w e will kill your lawyer.»

O n  16 S e p tem b e r 1993, M u ra t  D e m ir  w as re p o r te d ly  
a ttacked  by a policeman in the lobby of K ayseri State Security 
Court. According to o ther law yers who w itnessed the attack, a 
plainclothes policeman appeared after the affray and to ld  M urat 
Dem ir: «You are a tra ito r and I am the state - I will hang you or 
c u t y o u r  th ro a t  and  n o b o d y  can  do an y th in g  a b o u t it.» The 
law y ers  com plained  to  the  S ta te  S e c u rity  C o u rt judges and  
p ro se c u to rs  w ho to ld  them  th a t  th ey  w ere  n o t com peten t to  
in tervene. In  another inciden t on 12 O ctober 1993, the  house 
M u ra t  D em ir shares w ith  a n o th e r  law yer, Z ek i Rilzgar, w as 
ransacked by police on the pretex t of theft in the same quarter. As 
a re su lt  of th a t  raid , Z ek i R rizgar w as tak e n  to  th e  Security  
D irectorate and kept in detention for some time.

Y usuf Ekinci: Lawyer in Ankara. Yusuf Ekinci, the younger 
b ro ther of Tank Ziya Ekinci, a  Kurdish activist of long standing, 
reportedly  disappeared on 22 February 1994. O n  25 February  his 
body was found in the Golbasi district of Ankara. H e had been 
shot 7 times.
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Sevket E pozdem ir: Law yer and representative of the IH D  
in the tow n of Tatvan in th e  eastern  province o f Bitlis. O n 25 
Novem ber 1993, Sevket Epozdem ir was kidnapped by  unknown 
persons after returning home from  work. The following day his 
body was found in a  snowdrift by  the roadside approxim ately 20 
kilometres from the tow n of Bitlis. The autopsy report from the 
Bitlis hospital indicated that Sevket Epozdemir had  been tortured 
and then killed by a single gunshot in the head. Even though an 
investigation was started by the  Prosecutor's Office in Tatvan, no 
trace of the m urderers was found.

F uat E rdogan , U lu tan  Giin, U m ran  Giin, F e th iye  Peksen, 
Z e r r in  S a r i  a n d  B e d ii  Y a ra y ic i:  L aw y ers  in  Is ta n b u l. In  
Novem ber 1992, these six law yers - formerly all associated w ith 
the  P eop le’s Legal A id B ureau  (Halkin H ukuk Biiroju) - w ere 
in d ic ted  in  co n n ec tio n  w ith  th e ir  re p re se n ta tio n  o f pe rso n s 
accused of m embership in the illegal arm ed organisation Devrimci 
Sol. The in d ic tm en ts  a lleged  th a t  th e  six  «acted  as cou rie rs  
between members of an organisation in prison and  a  person high 
up in the organisation ou tside .» Peksen and Y arayici had  been 
arrested previously and subjected to m istreatm ent because of their 
w ork on behalf of members o f this group (see Attacks on Justice
1991-1992 and 1992-1993). The trials began in early 1993, b u t were 
soon adjourned till m id-Septem ber 1993. As of D ecem ber 1994, 
they  are still pending.

In the meantime, however, Fethiye Peksen w as arrested  in 
connection w ith a  raid of an alleged «safe house» of Devrimci SoL 
(see separate entry below) and  sentenced to  three years and nine 
m onths im prisonm ent. F u a t E rdogan  w as killed  in an  alleged 
extrajudicial execution in Istanbul on 28 Septem ber 1994. Ulutan 
Giin was sentenced to ten m onths imprisonm ent by  Istanbul No. 
2 Criminal Court on 29 Septem ber 1993 for «insulting the justice 
sy s tem » (A rt. 159 o f the  T u rk ish  P en a l C ode) in  an  a rtic le  
published in the periodical Miicadele (Struggle). The chief editor of 
the  period ical w as also fo u n d  gu ilty  on the sam e charge and 
sentenced to imprisonment.

Zeynep  F ira t (f): Lawyer and member of the People’s Legal 
Aid Bureau in Istanbul. O n 16 D ecem ber 1994, Zeynep F irat and
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a c lie n t o f h e rs , M s. M iin e v v e r Kuv, w ere  a r re s te d  in  tw o  
different districts of Istanbul. M iinevver Kuv had previously been 
im prisoned  in  Bayram pasa, Istanbul, betw een 1990 and  1994 
charged  w ith  m em bership  o f Devrimci Sol. Z eynep  F ira t la te r 
s ta ted  she h ad  been taken  b y  policem en to  an unknow n place 
w ere she says she was to rtu red  by  being hung up b y  her arms 
w ith  her wrists tied behind her back. Later, she was brought to 
the A nti-Terror Branch of Istanbul Police H eadquarters. There 
she said that she was told to  stop defending political cases, and 
th a t the police w anted  h e r to  w ork  for them . T hey reported ly  
th rea tened  th a t she w ould  be k illed if she did not give up her 
w ork. The police initially denied  holding her, b u t following an 
intervention from the Istanbul B ar Association, her detention at 
Istanbul Police H eadquarters w as confirmed.

Even though her lawyer, w ho could briefly see her while she 
w as in custody, confirmed th a t she had problems moving her left 
a rm  b ecau se  o f the  to r tu re , a  d o c to r  a t th e  S ta te  F o ren sic  
M edicine Institute reportedly recorded this as «subjective pain» 
only. O n  3 J a n u a ry  1995, Z eynep  F irat was released, b u t her 
client rem ained in custody.

E rcan  Kanar, A li R iza D izdars Lawyers in Istanbul. E rcan 
Kanar, V ice-President of the IH D  and president of its Istanbul 
branch, and M r. Dizdar, P resident of the Progressive Lawyers' 
Association, w ere prosecuted under Art. 8 of the Anti-Terror Law 
as a  resu lt of a  petition  th ey  h ad  signed. In  the petition  they  
alleged the death of lawyer M etin  Can and medical doctor H asan 
Kaya in February 1993 had been extra-judicial executions by the 
se cu rity  fo rces (see Attacks on Justice 1992-199J). B o th  w ere, 
however, acquitted of these charges.

Separate charges were then  brought against Ali Riza D izdar 
under the Law  on Associations for signing the petition on behalf 
of the Progressive Lawyers’ Association w ithout receiving official 
permission. U nder the Law on Associations, the authorities must 
g ran t permission for a  public document to be signed in the name 
of an  association, even if the association itself has already given 
perm ission to  do so.
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E rcan K anar is being tried  in two more cases. In  one he has 
been indicted of «insulting the state» because he had said publicly 
in  1992 th a t  th e  T u rk ish  a u th o r i t ie s  w e re  « im m oral»  a n d  
«terrorist» for their conduct on hum an rights. In  this case, the 
prosecution has demanded a  ten-year prison sentence. In  another 
case he faces charges of dissem inating separatist p ropaganda in 
connection  w ith  an  article  p ub lished  in  the  fifth  issue o f the  
bulletin of IH D  s Istanbul branch. An acquittal in tha t case was 
o v e r tu r n e d  b y  th e  C o u r t  o f  A p p e a ls . T h e  p ro s e c u t io n  is 
demanding a  prison sentence from  one to  three years and a heavy 
fine. In  ad d ition  to  the  law  suits b ro u g h t aga in st him , E rcan  
Kanar also reported receiving telephone death threats.

Y ildiz Kolucik: Lawyer and  member of the IH D  in M alatya. 
She regu larly  w orks as a  defence counsel before the  M ala tya  
S ta te  S e c u rity  C o u rt an d  h as  on severa l occasions b ro u g h t 
allegations o f to rture  to the attention of the relevant authorities. 
F o r that, she received death  th rea ts  in 1993 and  1994. O n  15 
Ju n e  1994, 10 men in plain clothes, thought to be m em bers of the 
Anti-Terror Branch, surrounded the building in which her office 
is situated. As claimed in the weeks before the incident, detainees 
had been coerced to  sign statem ents incrim inating the  lawyer; 
giving her reason to fear her life was in acute danger. O nly after 
im m ediate in terventions by  several in ternational organisations, 
including the C IJL , did the m en disappear.

In a  note the C IJ L  received in Septem ber 1994, the Second 
S ecre ta ry  o f the  P erm anen t M ission o f T urkey  to  the  U N  in 
Geneva m aintained tha t Yildiz Kolucik had  never been subject to 
any police investigation. Instead, he wrote, she m ight have been 
d is tu rb ed  by  m easures tak en  by  law  en fo rcem en t officials to  
prevent thefts on salary paym ent days a t the crow ded building. 
A ccord ing  to  th e  letter, an  investiga tion  p ro m p te d  b y  Y ildiz 
K olucik’s com plaint w ith the  M alatya P rosecu to r’s Office was 
underway. As of December 1994, the results of tha t investigation 
had not been made known to the C IJL .

In an earlier incident on the night of 7 O ctober 1993, Yildiz 
K olucik  h a d  been  a ttack ed  b y  an  un k n o w n  p e rso n  w ho  had
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entered her house. She was slightly w ounded after being hit over 
the head  w ith a gun. She later said the attacker had seized her 
bracelets, b u t she did not th ink th a t the incident was a theft. N o 
results of a police investigation have been made public so far.

H usnu  Ondiil; Lawyer and Secretary General of the Turkish 
H um an Rights Association (IH D ). H usnu O n d iilw as sentenced 
to six m onths’ imprisonment for publishing an article in the IH D ’s 
J u ly  1993 new sletter w hich described the alleged extra-judicial 
execution of four people and the sexual assault against a  detainee 
in  sou th-east Turkey. The sentence has been  appealed. H usnu 
O nd iil had  been harassed  and  charged  w ith  «belonging to  an 
illegal organisation* before, b u t w as acqu itted  (see Attackd on 
Justice 1990-1991,1991-1992).

In  another case, Ondiil, as well as the law yer Sedat A slantas 
(see above), E rol Anar, now  m em ber o f the  IH D ’s Executive 
B oard, and Akin Birdal, G eneral Chairm an of the IH D , faced 
charges in connection w ith a book A  Profile from the Burned Villager 
(Yakilan Kih/lcderen Bir Kedit) w hich was published in April 1994. 
Their trial took place on 19 D ecem ber 1994. The C IJ L  sent an 
observer to the trial. They w ere acquitted on 11 Ja n u a ry  1995.

A h m e t Z e k i O k cu o g lu , S e lim  O k cu o g lu : L aw yers and  
publishers, the latter being ow ner of Doz Publishing House. In 
d iffe re n t tria ls , b o th  law yers  w ere  co n v ic ted  o f «sp read in g  
separatist propaganda* and sentenced to 20 m onths imprisonm ent 
because of having referred to a  p a rt of Turkey as «K urdistan.» As 
a c o n se q u e n c e  o f th a t  s e n te n c e , th e y  w ill be  b a r r e d  from  
practising as lawyers in the future.

Together with two prom inent journalists they  are currently  
im p r is o n e d  in  G em lik  C lo se d  P r is o n  in  B u rs a  p ro v in c e . 
According to a letter the four sent to the Istanbul Branch of the 
H um an Rights Association in August 1994, the administration of 
the  p riso n  incited  the  o ther inm ates against them . T hey thus 
feared tha t their lives were in danger.

F e th iy e  Peksen  (f): Law yer in Istanbul. O n  17 Septem ber
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1993, p o lice  ra id e d  a  house in  th e  U sk iid a r d is tr ic t. I t  w as 
suspected th a t the house was a  «safe house» of the illegal arm ed 
organisation Devrunci Sol. D uring  the raid, a 27-year old woman 
w as k illed  an d  18 people, am ong  them  Feth iye Peksen, w ere 
a rre s te d . T hey  w ere  all ta k e n  to  th e  A n ti-T e rro r B ran ch  of 
Istanbul Police H eadquarters. Fethiye Peksen was subsequently 
sentenced to  th ree years and nine m onths in prison, a sentence 
which was later upheld by the Suprem e Court.

M edet S erkat: Lawyer in  Istanbul. A t around 1 am on 12 
Novem ber 1994, M edet Serhat and his wife were returning home 
from a wedding. As they approached their house, a car drew  up, 
blocking their way. Two assailants reportedly jum ped out of the 
car, broke the w indscreen of their car, shot the driver dead and 
then fired a t M edet Serhat, killing him instantly. M rs. Serhat was 
badly w ounded w hen she th rew  herself over her husband to try  
and protect him.

M edet Serhat had been detained by  the military leaders after 
the 1980 coup because of his political activities. A  group of British 
lawyers w ho had m et with him  a couple of weeks before his death 
reported he to ld  them  that his telephone had been tapped  and that 
he was being followed. He also told them  he had received several 
death threats. They thus raised the possibility of an involvement 
of the Turkish security forces. O ther sources, however, pointed to 
a possible connection with the M afia. As of D ecem ber 1994, no 
result of an  official investigation was know n to the C IJL .

Y avuz Y ilm az: L aw yer a n d  m em ber o f th e  P ro g ressiv e  
L aw yer’s A ssociation . O n 29 A pril 1994, e igh t m en in  p la in  
clothes entered his office and in troduced themselves as members 
of the «political police* in Elazig, eastern Turkey. They then took 
Yilmaz to  the  Police H ead q u a rte rs  in  Istanbul, w here he was 
apparently held for one or tw o days before being transferred  to 
the  Police H ead q u a rte rs  in  E lazig . W hen  his law yer an d  his 
family tried  to  find out about him, the authorities first denied that 
he  w as b e in g  h e ld . O n ly  a f te r  a p p e a ls  b y  in te r n a t io n a l  
o rg a n is a tio n s , am ong  th e m  A m n e s ty  In te r n a t io n a l ,  th e  
International Bar Association and  the C IJL , was it acknowledged
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that Mr. Yilmaz' arrest had been registered in the records of the 
Prosecutor’s Office a t Istanbul State Security Court, and tha t he 
had  been transferred  to  Elazig for interrogation. A fter passing 
almost two weeks in incommunicado detention, Yavuz Yilmaz was 
p resen ted  to  a  judge on or around  23 M ay 1994 and  form ally 
rem anded into custody. Later, however, he w as acqu itted  and 
released.

Mr. Yilmaz has long been politically active. H e practised as a 
law y er in  K a ra k o ca n  u n til  he w as sum m oned  to  the  Po lice  
H ead q u a rte rs  and  to ld  he shou ld  leave tow n  or he w ould  be 
k illed . H e h a d  b een  P re s id e n t of the  loca l b ra n c h  o f H E P  
(P eop le’s L abou r P arty ) from  the  p a rty ’s foundation  un til its 
closure in 1993. He then became a member of its successor, the 
D E P  (Democracy Party), which in Ju n e  1994 was also outlawed 

a decision of the Suprem e Court.

In  a previous incident in  A ugust 1991, Yavuz Yilmaz had  
been  de ta ined  for 68 days and  had  rep o rted ly  been  seriously  
tortured, before the State Security Court in Erzincan ordered his 
release.

F e v z i V e z n e d a ro g lu : H um an  r ig h ts  law y er an d  fo rm er 
chairman of the D iyarbakir branch of the Turkish H um an Rights 
Association (IH D ). As in the year before (see Attacks on Justice
1992-1993), Fevzi Veznedaroglu received death threats.

T u rk ish  g o v e rn m e n t o ffic ia ls, b a s in g  th e ir  claim s on a 
«confession* by  a w om an w ho was arrested and detained during 
action against alleged terrorists, reportedly blam ed the threats on 
the PKK. They alleged that the threats were p a rt of a  plot by the 
PK K  to assassinate Veznedaroglu and attribute the m urder to the 
governm ent. The w om an later informed the IH D , though, tha t 
the security forces had forced her to fabricate the confession.
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U nited  K ingdom  
and N orthern Ireland

A tlan tic  Ocean

Northern
Ireland North Sea

The constitutional doctrine 
of the U nited Kingdom is based 
on the suprem acy of Parliament. 
There is thus no Constitutional 
Bill of Rights, a  situation which 
poses  p a r t ic u la r  p ro b le m s in 
N o r th e rn  I re la n d , w h e re  the  
c o m p re h e n s iv e  e m e rg en c y  
le g is la t io n  h a s  s ig n if ic a n tly  
eroded  ind iv idual liberty . Two 
m ain  p ie c e s  o f  le g is la tio n  
ac h ie v e  th is  e ffe c t: th e
E m e rg e n c y  P ro v is io n s  A ct 
(E P A ) o f 1991 a n d  th e  1989 
P re v e n tio n  o f  T e rro r ism  A ct 
(P T A ). T he  E P A  w as f ir s t  
enacted in 1973 and the PTA in 
1974. T he  c e a s e - f ire  w h ic h  
p re s e n t ly  h o ld s  in  N o r th e rn  

Ireland has not as ye t resulted in any modification of either act; 
they  are due for renewal in M arch and Ju n e  1995 bu t there has 
been no indication from the governm ent tha t they will be allowed 
to lapse. M any cases under the EPA  are still pending  and it is 
unlikely that this backlog will be cleared before the above dates; 
th is factor is likely to  increase the G overnm ent’s reluctance to 
abandon the acts.

T he E m ergency L egislation

The EPA  establishes the  ‘Diplock C ourts’, w here  trials of 
those charged with certain scheduled offences related to political
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violence are presided over by  a  single judge in the absence of a 
jury. The Act grants the security forces extensive pow ers to stop, 
question  an d  search  ind iv iduals, to  search  residences, and  to 
examine and  seize docum ents, w ithou t p rio r jud icial approval. 
The PTA allows for orders excluding citizens from  travelling to 
different parts of the U K  to be made against those suspected of 
te rro ris t involvem ent; such o rd ers  are  m ade w ith o u t tr ia l or 
judicial review. The Act also allows suspects to  be detained and 
interrogated for up to seven days w ithout being b rought before a 
court. This has been found to  be in  violation of the  European  
Convention on H um an Rights b u t the U K  has derogated from the 
Convention, as well as from the  International Covenant on Civil 
and Political Rights, in this respect.

The 1988 C rim inal E v idence  (N o rth e rn  Ire lan d ) O rder, 
which greatly limited the righ t to  silence in N orthern  Ireland, has 
had  a negative effect on the  independence of the  jud ic ia ry  in 
crim inal trials. U nder the order, an  adverse inference m ay be 
draw n from  a suspect’s silence either during police interrogation 
or a t trial. W here defendants refuse to testify at trial, the judge is 
required to inform them  that the  court m ay take their silence into 
account in determining their guilt or otherwise and tha t a refusal 
to  a n sw e r q u e s tio n s  m ay b e  ta k e n  as c o rro b o ra tio n  o f the  
evidence given against them. This requirem ent has been criticised 
as importing the traditional functions of the prosecution into the 
judicial office.

The role accorded to defence lawyers under the emergency 
legislation has been severely restricted. Such restrictions present a 
serious p ro b lem  in  a ju risd ic tio n  w h ere  th e re  are  p e rs is te n t 
allegations of ill-treatm ent in detention, w here prosecutions for 
offences related to political violence rely heavily on confessions 
obtained during interrogation, and  where the righ t to  silence, as 
noted above, has been substantially restricted.

The EPA  guarantees, in Section 45(1), the righ t to private 
consultation w ith a solicitor. H ow ever the Act allows detainees to 
be held and interrogated for 48 hours w ithout access to  a solicitor,
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and further 48 hour periods during which access is denied may be 
au tho risedby  the Secretary of State (Section 45 (6) EPA).

The rationale for this denial of access is that the investigation 
m ay be impeded by the solicitor, wittingly or unw ittingly passing 
m essages or in fo rm ation  be tw een  the suspect an d  « terrorist»  
o rg an isa tio n s . The g iv ing  o f  such  an o rd er ten d s  to  im pu te  
«terrorist» sympathies to the defending solicitor. Such imputations 
are groundless; it w ould appear th a t no solicitor has ever been 
e ither charged  w ith  an  offence, or subject to  any  d iscip linary  
a c tio n  in  r e la t io n  to  th e  t r a n s f e r  o f  in fo rm a tio n  in  su c h  
circumstances. Solicitors seeking judicial review of orders under 
Section 45 have established a  practice of filing u n d e r ta k in g s » 
w ith  the  R U C  (R oyal U ls te r  C o n stab u la ry ), b y  w h ich  th ey  
u n d e rta k e  n o t to  co m m un ica te  to  anyone th e  d e ta ils  o f the  
consultation w ith their client. Reliable accounts suggest th a t in 
recent months solicitors have been allowed more frequent access 
to their clients.

W here  so lic ito rs are  g ra n te d  access to  de ta inees, police 
officers may be present at interviews, a practice which is in breach 
of A rt. 8 o f the U N  Basic Principles on the Role o f Lawyers. 
Section  45 o f the  E PA  allow s a  police officer o f th e  ran k  of 
A ssistan t C h ief C onstab le  o r above to  d irec t th a t  a de ta ined  
person may only consult a  solicitor in the sight and hearing of a 
police officer of the rank  of Inspector or above.

In  Septem ber 1994 the  E uropean  Com m ission on H um an 
Rights ruled, in the case of Murray v UK, that the refusal to allow 
suspects access to a solicitor, in conjunction w ith the limitations 
on the right to silence, was in breach of Art. 6 of the European 
Convention on H um an Rights, which guarantees the right to fair 
trial. D espite this ruling, a N orthern  Ireland court held in the 
‘B a lly m u rp h y  S ev en ’ case la te r  th a t  m onth  th a t  confessions 
obtained in the circumstances condemned by the Commission in 
Murray were admissible. Murray v UK  is now pending before the 
European C ourt of H um an Rights.
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The H arassm ent o f  D efen ce L aw yers

In ad d itio n  to  the  legal res tric tio n s  im posed u p o n  them , 
defence solicitors m ust w ork in a  climate of great hostility from 
the  R U C . A lthough, w ith  the  cease-fire, the num ber of those 
a rres ted  u n d e r the  em ergency legislation has dim inished, the 
harassm ent experienced by  defence solicitors in such cases has 
n o t a b a te d . L aw y ers  w ho  re g u la r ly  re p re s e n t  p a ra m ilita ry  
suspects are labelled by the police as sympathetic to the terrorist 
cause, and  detained persons w ho request these solicitors are in 
many instances w arned  against them  by the RUC, and told that 
engag ing  su ch  a  so lic ito r w o u ld  p re ju d ice  th e ir  case . S uch  
com m ents obv iously  in te rfe re  w ith  the  r ig h t to  a  so lic ito r of 
choice. They also breach Article 18 of the U N  Basic Principles on 
the Role o f Lawyers, which provides th a t «lawyers shall not be 
identified w ith their clients or their client’s causes as a  result of 
discharging their functions.» In the course of the interrogation of 
a detainee, the R U C  regularly issue threats against the detainee's 
defending solicitor.

In this regard  the unresolved case of the m urder of defence 
solicitor P a tr ic k  F inucane is a  continuing source of w orry  and 
fear to  defence  so lic itors; th re a ts  to  in d iv id u a l so lic ito rs  by  
members of the R U C  are often accompanied by rem inders of the 
fate of Patrick  Finucane. Finucane was gunned down in 1989 at 
his home in N orth  Belfast, in the presence of his wife and three 
children. The a ttack  occurred  only w eeks afte r a  th en  U nder 
Secretary of State at the Home D epartm ent had made a  speech in 
Parliam ent stating that «there are in N orthern  Ireland a  num ber 
of solicitors who are unduly sympathetic to the cause of the IR A .» 
There was evidence of official collusion in Finucane's killing: it 
has been rep o rted  th a t police check points w hich h ad  been in 
place n ear F in u can e’s hom e w ere  rem oved sho rtly  before the 
murder. There were also claims by  the jailed police inform er Brian 
Nelson th a t he provided the killers w ith information on Finucane 
shortly before the attack and tha t his security force handlers were 
aw are th a t  F in u can e ’s life w as in danger. Such susp icions of 
complicity have ye t to be laid to  rest; the R U C  investigation was 
widely regarded as unsatisfactory and no arrests were ever made
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in  relation to the killing. Following further revelations by Brian 
N elson in the course of a television program m e in Ju n e  1993, the 
D ire c to r  o f Public  P ro secu tions  no m ina ted  J o h n  S tevens to  
enquire into Finucane’s case. Stevens’ conclusions have now been 
presented  to the D PP; however they have not as ye t been made 
public.

In  recent months m any cases of the intim idation of defence 
solicitors by  the police have been reported . In tim idation m ost 
frequently  occurs w hen solicitors visit clients in police custody; 
solicitors are reportedly particularly  likely to  be harassed when 
they  visit detainees in the Holding Centres established under the 
em ergency  legislation. In  all, f o r ty  tw o  s o lic ito rs  reg u la rly  
experience threats or harassm ent by  the police in the course of 
their professional duties. To ensure the continuing safely of these 
lawyers, their names have been withheld.

The plight of defence solicitors is com pounded by the lack of 
effective avenues of complaint. The governm ent has refused to set 
up a judicial enquiry into the harassm ent o f defence solicitors; the 
S tanding Advisory Commission on H um an Rights has called on 
solicitors to register complaints w ith the Independent Commission 
fo r Police C om plaints (IC P C ). H o w ev er few  so lic itors have 
chosen to file complaints to  the IC PC ; all com plaints w hich it 
receives m ust be forw arded to  the Chief Constable of the RUC, 
w hich limits its impartiality and therefore its efficacy.

The R eports o f th e Independent C om m issioner 
fo r  th e H old ing C entres

The Independen t C om m issioner fo r the  H old ing  C entres 
subm itted  his first annual rep o rt in J a n u a ry  1994. The report 
contained proposals which could have far-reaching consequences 
fo r defence solicitors in N o rth ern  Ireland. The Com m issioner’s 
ro le  is to  re p o r t  u p o n  co n d itio n s  in  th e  'H o ld in g  C e n tre s ’, 
detention centres for those held for interrogation under the PTA, 
and, in  the words of his report, to  «reassure the public that the 
police have nothing to hide» in relation to the centres.
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W hile the report concludes th a t allegations of ill-treatm ent of 
detainees in the Detention Centres are unfounded, it identifies a 
problem  in relation to delays in  the access of detainees to  their 
law yers. O n  the  basis  of a  «sm all study»  c a rr ie d  o u t by  the  
C o m m iss io n e r  a t  C a s tle re a g h  d e te n t io n  c e n tre  in  J u ly  to  
Septem ber 1993, the report draw s the conclusion tha t there are 
unacceptable delays in the arrival of defence solicitors to  visit 
c lients a t th e  H o ld ing  C entres. The re p o r t  has been  sharp ly  
criticised b y  the N orthern  Ire lan d  Law  Society and  by  hum an 
rights groups in N orthern  Ireland. It has been pointed out that, 
firstly, the  rep o rt w as carried  o u t in  the  holiday p e rio d  w hen 
fewer solicitors are available th an  is usual; secondly, th a t there 
have been no complaints from detainees about the relatively short 
delays in  th e  a rr iv a l of th e ir  so lic ito rs; and  th ird ly , th a t  the  
problem of delays in solicitors’ arrival is an inevitable outcome of 
the system of centralised holding centres, which requires lawyers 
from all over N orthern  Ireland to  travel long distances to advise 
detained clients.

The rep o rt’s solution to th is perceived inadequacy is to do 
away w ith the present system of private defence solicitors, and to 
replace it w ith  a  Legal Advice U nit (LAU) at each holding centre. 
In  a  second report, dated  N ovem ber 1994, the Com m issioner 
reaffirms his commitment to the establishm ent of LAUs. In  order 
to ensure their independence, the  centres w ould be administered 
by the law  society. O nce such un its h ad  been established, the 
r e p o r t  e n v isa g e s  th a t  it  w o u ld  be  ((u n n ecessa ry  to  p e rm it  
additional access to  a  solicitor in  private practice.* I t concedes 
that such access might be perm itted, w here the suspect pays for 
the private solicitor himself.

It is envisaged that, w ere the  LAUs to  be established, the 
provisions o f Section 45 of the E PA  w hich allow for the deferral 
of access to  a  solicitor (see above) could be done away with. The 
re p o rt co n c lu d ed  th a t  «it is h a rd  to  im agine any  reasonab le  
g round  fo r a  police officer be liev ing  th a t  any th ing  u n to w ard  
would result from a consultation w ith a law yer employed ... a t the 
H olding Centre.* This statem ent w ould  seem to im ply that, in
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con tras t, p riv a te  defence so lic ito rs  are n o t to  be tru s ted , an 
implication w hich can only lead to further erosion in N orthern  
Ireland of Article 18 of the U N  Basic Principles on the Role of 
Lawyers. The Commissioner’s proposal as a whole appears to cast 
a s lu r  on th e  in te g r ity  o f d efence  so lic ito rs; th e re  m u st be 
suspicions tha t the purpose behind the scheme is in fact to create 
a  body of more compliant solicitors whose presence would be less 
objectionable to the RUC.

The establishment of a system of LAUs w ould deny detainees 
under the emergency legislation access to their solicitor of choice. 
The denial of this right is justified in the report by  m aking two 
distinctions: betw een detention in the course of the m ainstream  
crim inal p ro cess  an d  d e te n tio n  u n d e r em ergency  leg isla tion  
w ithout charge or trial, and betw een the right to legal advice and 
the  righ t to  legal assistance. I t is argued  th a t the  righ t to  the 
counsel of one's choice (the righ t to legal assistance) refers only to 
the criminal process, while persons detained w ithout charge enjoy 
a r ig h t on ly  to  lega l adv ise , w h ich  invo lves no  c r ite r io n  o f 
independence or choice.

This is a dubious analysis. The U N  Basic Principles on the 
Role of L aw yers c learly  do n o t envisage th a t  those  de ta ined  
■without charge should be subject to such an exception: Article 1 
of the  Principles reads: «all persons are entitled  to  call on the 
assistance of a  lawyer of their choice to protect and establish their 
rights and to defend them  in all stages of criminal proceedings.* 
The Commissioner relies on a  restrictive reading of this provision; 
however, w hen read in conjunction with Art. 8, it is clear that Art. 
1 refers to «all arrested or detained persons*. Furtherm ore, Art. 5 
clearly construes the righ t to  counsel of one's choice broadly: it 
provides th a t  «G overnm ents shall ensure th a t all persons are 
immediately informed by the competent authority of their right to 
be  assis ted  by  a law y er o f  th e ir  ow n choice u p o n  a rre s t  o r 
detention or w hen charged w ith  a criminal offence*.
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U nited  States o f  A m erica

Lim iting Judicial 
D iscretion in  Sentencing

T he in creas in g  use of 
m andatory sentencing in the 
U nited  S tates has received 
m u ch  a t te n t io n .  T he 
C o m p re h e n s iv e  C rim e 
C o n tro l  A c t o f  1984 

established the US Sentencing Commission to develop sentencing 
guidelines for federal judges. W hile the resulting  1990 Federal 
S entencing Guidelines M anual aim ed for «honesty, uniform ity 
a n d  p ro p o rtio n a lity * , m an y  hav e  c r i t ic is e d  its  re lian c e  on 
m an d a to ry  m inim um  sen tences as a lim ita tion  on trad itio n a l 
judicial discretion. Judges have long relied on a  large measure of 
d iscre tion  w hen sentencing  offenders. In  an  a ttem p t to  apply 
legislation to individual circumstances, to individuate, judges have 
m aintained that independence in sentencing is a basic principle of 
crim inal law.

In  Novem ber 1994, a  crime bill, supported by  President Bill
C lin to n , w as p assed  by  th e  C ongress; th e  b ill  p ro v id es  fo r
m a n d a to ry  m in im u m  s e n te n c e s  fo r  m an y  c rim e s  a n d  fo r 
m a n d a to ry  life sen ten ces  fo r in d iv id u a ls  w ith  th re e  fe lony  
convictions. The so-called «three strikes, you 're  out» approach to 
sentencing has been the object of controversy.

F ed e ra l judges have exp ressed  th e ir  d isfavour. Suprem e 
C o u rt o f the  U nited  S tates Ju s tic e  K ennedy sta ted : «I am in 
agreem ent w ith most judges in the federal system th a t m andatory 
minimums are an im prudent, unwise and often unjust mechanism 
for sentencing.* In one white-collar criminal case, Federal D istrict 
J u d g e  H . G reene c o m p la in ed  th a t  he w as fo rc e d  to  give a 
sen tence  m ore len ien t th a n  he w ished  b ecause  o f sen tencing
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guidelines. Judge  Greene stated: «It is fundam entally contrary to 
the precepts of the w ay the adm inistration of justice is supposed 
to  w o rk  in  th is  c o u n try  fo r one o f th e  p a r t ie s  to  m ake the  
sentencing determ ination. A nd  th a t is w hat happens w hen you 
have m andatory minimum sentences.»

There have been similar occurrences in m any of the federal 
states. In  C alifornia and N ew  York, for example, some judges 
have rejected , or avoided, s ta te  law  p rov id ing  fo r m andato ry  
sentencing. In  California, Ju d g e  Law rence A ntolini refused to 
apply m andatory sentencing in a  case involving non-violent drug 
possession. According to sentencing requirem ents, the defendant 
should have received eight to sixteen years for possession of eight 
gram s of m arijuana, a  sentence the judge considered cruel and 
unusual punishm ent and «insane». Ju d g e  Antolini stated tha t this 
type of sentencing turns judges into «robots» by taking aw ay their 
discretion. The California State A ttorney General has stated that 
he plans to  challenge Ju d g e  A ntolini's ru ling  in  the  Suprem e 
Court of the state.

Reportedly, other judges have found other m ethods to avoid 
th e  p rob lem . R eported ly , som e ju d g es have re d u c e d  felony  
charges to  m isdem eanour charges in  o rder to  c ircum ven t the 
issu e . O th e r s ,  s e n io r  ju d g e s  w h o  a re  a llo w e d  to  d e c lin e  
assignments due to  age, have opted out of hearing cases of drug 
possession because they object to  m andatory minimum sentences.

Pressure on  C rim inal D efen ce A ttorneys

As reported in the last edition of Attacks on Justice 1992-1993, 
the issue of governm ent inquiries into fees paid to  defence counsel 
rem ains p rob lem atic . O ne fo rm  these  inqu iries have taken  is 
Internal Revenue Service (IR S) audits. IR S Form  8300 requires 
lawyers to identify the sources o f their declared income. Although 
this form is required from m any professions, m any lawyers have 
re fu sed  to  su p p ly  th e ir  c lie n ts ’ nam es. T hey  feel th a t  to  do 
otherwise w ould violate the attorney-client privilege.
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L aw yers th ro u g h o u t th e  co u n try  are  be ing  su ed  b y  th e  
J u s tic e  D epartm en t to  divulge the  identify  o f th e ir  clients as 
required by Form  8300. A ccording to Andrew Good, the lawyer 
of Judge  N ancy G ertner (see case below), «this is all p a rt of the 
IR S  and Justice  D epartm ent’s strategy: they have picked a  high 
profile lawyer in each jurisdiction to go after ... they are looking to 
create precedent by  bringing actions against lawyers such as Bob 
Ritchie in Tennessee and O scar Goodman in Nevada, both  form er 
N ational Association for Defence Lawyers (N A CD L) presidents, 
Ju d g e  G ertner in Boston, J o e l  H irschorn in M iam i and J e r ry  
L efcourt in  N ew  Y ork .... These are all very, ve ry  p rom inen t 
people.» Reportedly, the IRS is suing 90 lawyers nation-wide, out 
o f the 956 w ho have refused  to  reveal the names of clients on 
Form  8300.

In  response, the N ational Association of Crim inal Defence 
Lawyers (NACDL) has set up  a  special task  force to  fight w hat 
th ey  perceive to be system atic harassm ent and intim idation of 
law y e rs . L aw y ers  h av e  ta k e n  th ese  cases on  b e h a lf  o f th e  
N A C D L , s ta tin g  th a t  th ese  su its  a ttack  the  a tto rn e y  clien t- 
privilege and underm ine the righ t to  counsel.

C aliforn ia C om m ission o f  Ju d icia l Perform ance

The State of California passed a  law in 1994 tha t m any fear 
will seriously underm ine the independence of the judiciary. The 
law  changed  the  com position  o f the Com m ission on Ju d ic ia l 
Perform ance, the council th a t disciplines judges. Previously the 
commission was composed o f five judges, two law yers and tw o 
m em bers of the public.

The new  law  has increased  the size of the Com m ission to 
eleven, eight of w hom  are appo in ted  by politicians. The eight 
appointees are not subject to  any review or confirmation, and are 
d irectly  accountable to  those w ho gave them  the  job: four are 
appointed by  the governor, tw o by the speaker of the assembly, 
and two by the Senate Committee on Rules. The Commission now

351 Attacks on Justice



has the pow er to w rite its own rules and has jurisdiction over all 
California judges, including the Suprem e Court. U nder the new 
rules judges can be suspended w ithout a hearing, and there is no 
body designated to oversee the Commission.

N ancy  G e rtn e r: US D istrict C ourt Judge . Ju d g e  G ertner 
was a prom inent trial lawyer in Boston, M assachusetts before she 
was appointed to  the federal bench in 1994. In  1991 and  1992, 
she, a long  w ith  law y er J o d y  N ew m an , rece iv ed  la rg e  cash  
p a y m e n ts  fro m  a c lie n t. T h e  tw o  a tto rn e y s  f il le d  o u t  th e  
appropriate tax  forms reporting the income and paying the tax, 
bu t did not disclose the name of the client.

The U S  Ju s tic e  D epartm en t sued her in 1994, seeking to  
discover the name of the client. In refusing to supply the client’s 
name, Ju d g e  G ertner stated «the information requested violates 
the  a tto rn e y -c lie n t p riv ilege , con flic ts  w ith  b ro a d e r  e th ica l 
obligations o f an a tto rney  ... and  violates the F irst, Fifth, and  
S ix th  A m e n d m e n t r ig h ts  o f  a t to rn e y s  a n d  c lie n ts* . T he  
M assachusetts Bar Association Committee on Professional Ethics 
made an advisory opinion that supported her position.

In U.S. v. Gertner, dec ided  11 J a n u a ry  1995, the  D is tr ic t 
Court held th a t the information requested was privileged. Judge  
M orton A. Brody stated that there is no legitimate reason for the 
governm ent to need the client’s name as it had no relation to  tax  
liability.

G e ra ld  L efcou rt: law yer and  form er v ice-president of the 
N ational Association of Crim inal Defence Lawyers (N A C D L ). 
Gerald Lefcourt was forced to  pay a $25,000 fine for refusing to 
disclose the name of a client to the IRS. He is the first law yer in 
the country to sue the IRS challenging Form  8300. H e believes 
tha t «the IR S  is trying to coerce lawyers, by  harsh penalties, to 
buckle under and give up their clients*. His suit has not y e t been 
heard.

M arianne E sp inosa  M urphy : N ew  Je rsey  State Judge . In 
1993, the G overnor of N ew  Je rse y  re-appointed for life tenure
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J u d g e  M urphy , a H ispan ic  w om an w ith  seven  y e a rs  on the  
b en ch . S e n a to r  J o h n  D o rse y  o p p o sed  J u d g e  M u rp h y ’s r e ­
a p p o in tm e n t  to  th e  b e n c h . S e n a to r  D o rs e y  e x e rc is e d  h is 
«senatorial courtesy® to single-handedly block the appointm ent. 
«Senatorial courtesy* is an unw ritten tradition tha t dates back to 
1844 allowing a state senator to  override gubernatorial judicial 
appo in tm ents. Such «courtesy» does no t requ ire  a  hearing  or 
disclosed reasons.

M any  of Ju d g e  M urphy ’s bipartisan supporters contended 
th a t it w as a  problem  w ith  he r style th a t  led to  the  Senator's 
opposition and that the independence of the N ew  Je rsey  judiciary 
is th re a te n e d  by  the  trad itio n . The G overno r of N ew  Je rse y  
brought suit, and in State of New Jersey v. Senator John Dorsey, the 
N e w  J e r s e y  S u p e r io r  C o u r t  h e ld  th a t  th e  issu e  w as  non- 
justiciable. The State Supreme C ourt affirm ed on 23 December 
1993.

The conflict was tem porarily resolved w hen the 206th N ew  
Je rse y  Legislature on 12 Ja n u a ry  1994, decided to suspend the 
privilege of senatorial courtesy, because as the P resident of the 
Senate stated, it threatened the independence of the judiciary. It is 
unclear w hether this is a final resolution of the issue, because this 
y ea r’s legislature has not ye t decided w hether it will continue the 
suspension or not.

R o b e r t  R i tc h ie :  la w y e r  a n d  fo rm e r  p r e s id e n t  o f th e  
N A C D L. Robert Ritchie has been sued to reveal the name of a 
client he w ithheld from tax documents. Unlike the decision taken 
in U.S. v. Gertner, the Federal D istrict C ourt in Tennessee in U.S. v. 
Ritchie «reluctantly» ru led  th a t  the client in fo rm ation  was not 
priv ileged  and  th a t the  IR S  and  Ju s tic e  D ep a rtm en t’s actions 
were constitutional. The judge found, however, tha t the IRS only 
w anted  the name of the client and was not concerned w ith Mr. 
Ritchie s tax  liability.
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V enezuela

AtlanticOecan...> V e n e z u e la  is a fe d e ra l,
m u lti-party  dem ocracy  w ith  a 
p re s id e n tia l  sy s te m  o f 

^  governm ent. W ith  36 years  of 
civilian ru le , it  is the  coun try  
w ith the longest un in te rrup ted

----------------- dem ocratic  t ra d itio n  in L a tin
America. This trad ition  helped 

H H M h H  t îe c o u n t r y  co p e  w ith  th e  
c h a rg e s  o f c o r r u p t io n  a n d  
misuse of public funds brought 

against P resident Carlos A ndres Perez in M arch  1993. In M ay
1993, Perez was impeached and later removed from  office. O n 18 
M ay 1994, the Supreme C ourt (Corte Suprema de JiMticLd) issued an 
a rres t w arran t against Perez and two form er m inisters. O n 26 
Ju ly , he was released from prison and pu t under house arrest. His 
trial started in late Novem ber 1994.

A transitional governm ent under interim  P resident Ram on 
Jo s e  Velasquez led the  co u n try  from  the  rem oval o f Perez to  
elections in Decem ber 1993. O n 2 February 1994, newly elected 
President Rafael Caldera Rodriguez took office am id a worsening 
economic situation and high social tensions. D uring tha t time, the 
danger of a  military coup d’etat seemed imminent.

To cope w ith  th e  cris is , th e  new  P re s id e n t re so r te d  to  
em ergency m easures. H aving already been g ran ted  exceptional 
p o w e rs  in  econom ic  a re a s , P re s id e n t C a ld e ra  on  27 J u n e  
su spended  six  co nstitu tiona l guarantees: the  p ro tec tio n  from  
unauthorised arrest and detention, the inviolability of the home, 
the freedom of movement inside and outside the country, the right 
to  engage in any legal economic activity, the right to  own property 
and  the control of expropriation by the state. A fter putting  up 
some resistance, Congress accepted the suspension. I t was still in 
force at the end of D ecem ber 1994.
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As p a rt of the new  President’s answer to the rising level of 
violence, he initiated a «plan for the pacification of the country.* 
As a  part of tha t plan, all participants in the 1992 coup attem pt 
against then-P residen t Perez w ere released, easing some o f the 
friction. Police brutality, however, has not diminished. According 
to  PR O V E A  (Programa Venezola.no de Educacion-Accivn en Derecbod 
Humanod), a  leading Venezuelan hum an rights organisation, the 
violence used  by  the security  forces rem ains a  m ajor problem . 
O ne factor that facilitates this bru tality  is the long time the police 
are allowed to hold a detainee in custody. U p to eight days can 
pass before an  accused m ust be p resen ted  to  a judge. Also, a 
num ber of extra-judicial executions, some forced disappearances, 
and thousands o f arb itrary  detentions and w arrantless searches 
have been reported.

The Ju d iciary

According to the Constitution, the Jud ic iary  is independent 
from all other branches of governm ent. The Supreme C ourt (Corte 
Suprema de Judticia), whose 15 members are elected by  Congress 
for nine years, has the power to  judge the constitutionality of all 
laws and of all acts of governm ent. The Council of the Jud ic ia ry  
(Condejo de la Judicatura), is composed of five judges: three judges 
named by  the Suprem e Court, one nam ed by the Congress and 
one by the  President. Its p rim ary  pow ers are to nom inate and 
discipline judges and to adm inister the court system.

In  practice, however, independent observers agree th a t the 
judiciary is subject to strong pressure from political and economic 
groups, a n d  is h ighly  po litic ised . In  th e  p rosecu tion  o f  those 
apparently responsible for the crash  of one of the biggest banks in 
the country, Banco Latino, w hich started Venezuela’s latest major 
financial crisis, procedural questions delayed the process until the 
b a n k ’s fo rm er leaders had  h a d  tim e to  leave the  coun try . In  
another illustrative incident o f M ay  1994, the new  M in ister of 
Defence p resen ted  the list of candidates for the M ilitary  C ourt 
(Corte Marciat) to  the Suprem e Court, indicating th a t he w anted 
the first five candidates to be nam ed judges and the rest substitute 
judges (duplented), even though the Suprem e C ourt has the  sole 
right to nom inate the judges.
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The political influence on the judiciary becomes m ost obvious 
in cases involving the arm ed forces. All of these cases have to  be 
heard  before military courts, which tend to «close ranks» with the 
accused rather than prosecute them. In August 1994, an Ad-Hoc 
M ilita ry  C ourt (Corte Marcial Ad-Hoc) decided to  acquit in last 
in s ta n c e  th e  19 po lice  a n d  m ilita ry  o fficers  in vo lved  in the  
m assacre oiElAmparo, w here 14 fishermen w ere killed in October 
1988 in w hat appeared to be extra-judicial executions. The court 
a c c e p te d  the  G overnm en t's  ex p lan a tio n  th a t  it h a d  been  an 
e n c o u n te r  w ith  reb e ls . T h is  p ro m p te d  th e  In te r-A m e ric a n  
C om m ission of H um an  R igh ts  to  tak e  th e  case to  the  In ter- 
A m erican  C ourt of H um an  R igh ts in  S an  Jo s e , C osta  Rica. 
Furtherm ore, other cases of massacres, like the killing of dozens 
of prison inmates in the Reten de Katia prison in Novem ber 1992, 
as well as killings of indigenous groups have not been followed up 
either. In  many of these cases, civilian and m ilitary courts could 
not agree on jurisdiction.

In  addition, it is very  h a rd  for the poor and  especially the 
indigenous population to  resort to  judicial remedies. The impunity 
enjoyed by the wealthy and powerful, as well as the influence of 
th e  « ju d ic ia l tr ib e s»  («tribiid jud icia led»), i.e ., ju d g e s  a n d  
prosecutors affiliated to  either one of the m ajor political parties, 
has led the general population to distrust the judiciary to resolve 
problem s. Also, journalists reported  that some courts charged fees 
for legal services th a t w ere  supposed  to  be free, or accorded  
tem p o ra ry  release o rd ers  over holidays only  in  exchange for 
paym ent. The fear is tha t the new Law on Jud icia l Fees (Ley de 
AranceUt) Judicial'ed) will w orsen this inequality, as a  large part of 
the population will not be able to  pay the sums required to make 
use o f the judiciary. This in tu rn  may lead to  an even stronger rise 
in the level of violence in the country, as people decide to «take 
justice into their own hands.»

E ven  though  the  b u d g e t fo r the  ju d ic ia ry  w as increased  
significantly  for 1994, this has not ye t resu lted  in any notable 
im provem ent in the adm inistration of justice. The same can be 
sa id  o f an  agreem ent over th e  m odern isation  o f the  jud iciary  
(iConvenio dobre Modernuazion delPoder Judicial), signed by Venezuela 
in  D e c e m b e r 1993 as p a r t  o f a deal w ith  th e  W o rld  B ank.
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A ccording to  sta tistics com piled by  PR O V E A , only  one new  
tribunal had  been  created  as o f Septem ber 1994, a lthough the 
C ouncil o f th e  J u d ic ia ry  h a d  re p o r te d ly  e s tim a te d  th a t  62 
criminal courts of first instance (tribunate*) de primera indtancia en Id 
penat), 103 courts of first instance in other areas and 103 superior 
courts needed to be created to overcome the existing backlog.

There w ere some reports of attacks against lawyers, mostly in 
cases involving defendants who had  participated in the 1992 coup 
a tte m p t a g a in s t th e n  P re s id e n t C arlo s A n d res  P e rez . A fter 
condem ning the  a rres t of law yers F reddy  G utierrez  and  Lino 
M artinez (see below), the Bar Association (Colegio de Abogadod) in 
Ju n e  1994 issued another statem ent condemning the practice of 
arresting and intimidating lawyers, which indicates th a t there may 
be considerably more cases than  the ones listed below.

F red d y  E n rique  G u tierrez  Trejo, L im o M artinez: Lawyers 
in  C aracas. In  N ovem ber 1993, the  tw o law yers an d  ano ther 
hum an rights activist w ith the nam e of Josefina  G uzm an w ere 
arrested and interrogated by the M ilitary Intelligence D irectorate 
(Direccion de InteLigencia M ilitar). T hey w ere  accused  of h iding 
weapons and helping military officers w ho had participated in the 
1992 coup attem pt. This reportedly provoked a  strong response 
from  the  B ar A ssocia tion  o f th e  F e d e ra l D is tr ic t  ( Colegio de 
Abogadod del Didtrito Federal) w hich  called «the crim inalisation of 
th e  p ro fessio n a l ac tiv ity  ... a  d ire c t a tta c k  on th e  r ig h t to  a 
defence.»

Even though both  lawyers w ere released shortly  after their 
arrest, investigation into the cases continued. In  the  meantime, 
F re d d y  G u t ie r r e z  w as  e le c te d  to  P a r l ia m e n t, so fo rm a l 
proceedings could  only s ta rt aga inst him  if his p a rliam en ta ry  
im m unity w as lifted. The Suprem e C ourt of Ju s tic e  requested  
such a decision, b u t Congress on 25 Ja n u ary  1995 decided against 
it. Reportedly, Congress stated th a t since those responsible for the 
coup attem pt have been released, it made little sense to  proceed 
w ith charges against those accused of helping them.
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L uz O r t iz :  Law yer. O n  5 A ugust 1994, L uz O rtiz  an d  
S o ray a  E l A chkar, bo th  s ta ff  m em bers of the  C aracas-based  
hum an rights organization N etw ork  of Support for Justice  and 
Peace (Red deApoyo por la Judticia y  la Paz) received death threats in 
an anonymous telephone call to their office. The threats were the 
la te s t  in  a  se rie s  th a t  h a d  s ta r te d  in  m id -M ay , a f te r  th e ir  
participation in a radio program  in which they accused the police 
of carrying out torture and extra-judicial executions. O n  15 Ju ly
1994, these threats were reported  to  the Public Prosecution and to 
the M inistry of the Interior. O n  8 August, the new  threats were 
r e p o r te d  to  th e  p o lic e  a n d  p ro te c t io n  a n d  an  e x h a u s tiv e  
investigation w ere requested.

Jo se  R afael R am irez H erm oso: Lawyer and journalist. O n 
13 M arch  1994, Jo se  R am irez H erm oso accom panied  tw en ty  
peasant families and the peasant leader Francisco Antonio Avila 
in an attem pt to carry out a  court injunction which gave them  the 
righ t to use certain pieces o f land (aniparo agrario) in the area of 
Los Niveros I, Barinas state. In  a dispute w ith the ow ner of that 
land, a m ilitary officer, bo th  the law yer and the peasant leader 
w ere killed by  the landow ner. The Commission on A griculture 
and A grarian Policy (Comuion de Agricultura y  PoUtica Agraria) of 
the  H ouse of R epresentatives s ta rted  an investigation into the 
incident as well as into the general situation of the peasants in the 
a re a . H o w ev er, as o f  D e c e m b e r  1994, no r e s u l ts  o f th e  
investigation have been made known.

T arek  W illiam  Saab: L aw yer and m em ber of the  H um an 
Rights Committee of the Movimiento al Socialumo. O n 11 O ctober
1993, T arek  S aab  w as a r re s te d  by  offic ia ls o f th e  M ilita ry  
Intelligence D irectorate while enquiring about the physical state 
of a  detained client of his, J u a n  Barreto, p rofessor a t the Los 
A ndes University. A ccording to  Tarek Saab, he was led to  the 
offices of the secret service and  interrogated for more than  one 
hour. His name was registered and he was told tha t the military 
was keeping a file on him. Tarek Saab’s arrest was one of m any 
such  detentions of leftist activists during the tran sition  period  
u nder President Ramon J .  Velasquez.
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V ietnam

T he C o n s t i tu tio n  o f 1992 
p rov ides fo r the  independence of 
the judiciary. Article 130 states that 
«during trials, judges and people’s 
jurors are independent and subject 
o n ly  to  law ». D e s p ite  th is  
g u a ra n tee , how ever, th e  ju d ic ia l 
system is subjected to the will of the 
V ie tn a m e se  C o m m u n is t P a r ty  
(VCP). The court system includes 
lo c a l p e o p le 's  c o u r ts , m il ita ry  
tribunals and the Supreme People’s 
Court. Art. 135 of the Constitution 
s ta tes  th a t the  p resid ing  judge of 
the  Suprem e People’s C ourt shall 
be responsible and  accountable to 
th e  N a tio n a l A ssem bly, an d  th a t  

presiding judges of local people’s courts shall be responsible and 
accountable to  the peop le’s councils. All judges are appoin ted  
from amongst candidates selected by  the ruling VCP.

The prolonged detention of political prisoners w ithout trial is 
a  continued cause of concern. A lthough Art. 71 of the Criminal 
P ro c ed u re  Code p rov ides th a t  tem p o ra ry  d e ten tio n  m ay no t 
exceed 12 months for the purpose of the investigation of serious 
crimes, that article allows prisoners to be held indefinitely w ithout 
charge or trial a t the discretion of the Chief P rocurato r «when 
necessary, for crimes o f particular danger to  national security*.

D o an  T hanh  Liem : Law yer and specialist in constitutional 
law, form er legal councillor for the South Vietnamese Senate, and 
fo rm er judge for the  Saigon M unic ipa l C ou rt (see Attacks on 
Justice 1991-1992). D oan T hanh Liem was arrested in April 1990. 
He was tried on 14 M ay in H o Chi M inh Cily and sentenced to
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12 years im prisonm ent for «counter-revolutionary propaganda,* 
an offence under Article 82 of the Criminal Code. The apparent 
reasons for his conviction were his writings on constitutional and 
legal reform  and his w ork in drafting contracts for an American 
businessm an. The tria l was p receded  by  articles in  the official 
Vietnamese press accusing D oan Thanh Liem of being p a rt of a 
«spy-ring.» There have been some reports that D oan Thanh Liem 
has been released, bu t his family states he remains in detention. 
H e  is r e p o r te d ly  in  p o o r  h e a lth , su ffe r in g  fro m  a  se rio u s  
pulm onary condition. H e was reported ly  sent to hospital in Ho 
Chi M inh City during 1994.
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Y ugoslavia and K osovo

K osovo  is r u le d  b y  th e  
Republic of Serbia, bu t about 
90% of its population are ethnic 
A lbanians. T ensions betw een  
the B elgrade-backed  m inority  
of Serbs and M ontenegrins and 
the ethnic m ajority  have been 
grow ing ever since Serbia, in 
e a rly  1990, s u s p e n d e d  a n d  
d e s tro y e d  m o st o £ th e  
institutions of w hat was then its 
c o n s t i tu e n t  A u to n o m o u s  
P rov ince o f K osovo. In  J u ly

1993, Belgrade authorities, over M ontenegrin objections, expelled 
an  observer m ission by  th e  C onference on S ecu rity  and  C o­
operation in Europe (C SC E). Since then, the tensions betw een 
the groups have reportedly increased dramatically.

The es tab lish m en t of abso lu te  S erb ian  d om ina tion  over 
Kosovo in 1990 and 1991 led to a strong m ovem ent w ithin the 
ethnic Albanians tha t first dem anded full republic status for the 
province and later full independence. In tha t context, a Serbian 
act came into effect in Ju n e  1991 which led to the dissolution of 
the Kosovo court system. Almost all ethnic A lbanian judges were 
dismissed and replaced by Serbian and M ontenegrin judges. The 
official language of court proceedings became Serbian (see Attacks 
on Justice 1990-1991, 1991-1992). Since then, massive hum an rights 
violations, especially against non-Serbs, have gone unpunished.

S o k o l D o b ru n a , F a t l ik  L ila : E thn ic  A lban ian  law yers. 
According to information received from the Lawyers Committee 
fo r H um an R ights, a  S erb ian -appo in ted  co u rt u phe ld  p rison  
sentences against the tw o lawyers in m id-Novem ber 1993.
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In  J u ly  1990, K osovo’s leg isla tu re  and  governm ent w ere 
dissolved by  the Serbian regime. In  response, a  group of ethnic 
A lban ians secre tly  ad o p ted  a  C onstitu tion  w h ich  d esig n a ted  
Kosovo a republic w ithin the Yugoslav Federation. In  early 1992, 
the Constitution was amended, declaring Kosovo an independent 
state. Both Fatlik Lila and Sokol D obruna were involved in the 
drafting o f the  docum ent. Together w ith  law yer M ikel M arku , 
w ho was beaten  to  death in  N ovem ber 1991 (see below ), they  
were all prom inent in the efforts to create a  new independent Bar 
Association in Kosovo.

Sokol D obruna and Fatlik  Lila w ere arrested in D ecem ber 
1991, along w ith 19 other ethnic Albanians. They w ere charged 
w ith «association for the purpose of cariying out hostile activity* 
and «undermining the territorial integrity of Yugoslavia*. After a 
trial during which many of their procedural rights had allegedly 
been violated, the two were sentenced in D ecem ber 1992 to six 
and five years in prison, respectively.

M ikel M arku: Elderly lawyer. Ethnic Albanian law yer M ikel 
M arku w as beaten unconscious by  police at police headquarters 
in Pec in O ctober 1991. Despite the pleadings of his two nephews 
w ho w ere w ith  him, he was refused  m edical aid until the  next 
m orning w hen he was taken  to  a  hospital in a  coma caused by 
head  in ju ries . H e rem ain ed  in  a com a u n til his d e a th  on 11 
Novem ber 1991 (see Attacks on Justice 1991-1992).

O n 6 J a n u a ry  1992, in th e  absence o f any  action  b y  the 
authorities against those responsible for his death, M ark u ’s family 
initiated crim inal proceedings against tw o nam ed police officers 
and several other unknow n police officers on charges of homicide. 
According to press reports, the D istrict Public Prosecutor of Pec 
refused the family's request to  start proceedings on the grounds 
tha t the law yer had died from  natural causes. In Ja n u a ry  1994, 
th e  d is t r ic t  c o u r t  o f  P ec is s u e d  a  d e c is io n  a p p ro v in g  th e  
p r o s e c u to r ’s d ec is io n . In  F e b ru a ry , M ik e l M a rk u ’s fam ily  
appealed from  this decision. The C IJ L  has not learnt about the 
result of th a t appeal.
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Zaire

Z a ire  is u n d e rg o in g  
e x tre m e ly  d if f ic u l t  tim es . 
P residen t M obu tu  Sese Seko, 
who seized pow er in a  military 
coup in  1965, still dom inates 
the country through his system 
of overlapping and  com peting 
security forces. The «transition 
to  d e m o c rac y *  he  h a d  
announced  in  A pril 1990 has 
n o t m ade m uch  headw ay . A 
Sovereign National Conference 
(C N S ) se t  u p  in  1991 w as 
s u s p e n d e d  b y  M o b u tu  in  

D ecem ber 1992, although it refused to recognise this decision. A 
second national assembly w ith  M obutu  supporters was installed 
an d  subsequen tly  «elected» its ow n governm ent. F o r a tim e, 
alm ost all governm ent authority  broke down. Public unrest that 
broke out over a m onetary reform  undertaken by  M obutu  but not 
recognised by Etienne Thisekedi, the Prime M inister designated 
by  the  CNS, led to several hundred  casualties in Ja n u a ry  1993.

In  October 1993, negotiations betw een the two sides led to 
the signing of an agreement. Based on that agreement, President 
M o b u tu  on  9 A p r il  1994 p ro m u lg a te d  th e  T ra n s it io n a l  
C onstitu tion  (Acte Condtitutionel de La Transition) ,  w h ich  is now  
generally  regarded  as the  valid  C onstitu tion. The transitional 
Parliam ent it foresees (Haut Conceit de la Rcpublique-Parlement de 
Transition, H C R -P T ) is com posed  of m em bers elected  by  the 
Sovereign  N ational C onference  and  the  m em bers o f the  last 
national assem bly w hich had  been elected in 1987. O ne of the 
m ain tasks of the H C R -PT  will be the organisation of elections in 
J u l y  1995. O th e r  c lau ses  o f  th e  T ra n s itio n a l C o n s titu tio n  
determ ine the im punity of the President for all acts except treason
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or in te n tio n a l b rea c h  o f the  C o n s titu tio n  and  s ta te  th a t  th e  
President will rem ain in office until a successor is elected.

O n 14 Ju n e  1994, the H C R -PT  elected Kengo w a Dondo, a 
lea d e r  o f  th e  m o d era te  o p p o sitio n , as th e  t ra n s it io n  P rim e 
Minister. Kengo w a D ondo has since tried  to  calm down some of 
the ethnic conflicts which have ravaged especially in  the north  of 
the  country . This w as no t m ade easier by  the  huge in flux  of 
refugees from  n e ig h b o u rin g  R w an d a  an d  B u ru n d i. H e also 
ordered the paym ent of salaries to  public officials, some of whom 
had not been paid in more than  one year. Howver, w ithout control 
over the secu rity  appara tu s  th e  Prim e M in is te r’s influence is 
limited.

The Ju d iciary

Like the  rest of the country, the jud iciary  in  Z aire is in a 
desolate state . A rt. 95 and 97 o f the T ransitional C onstitu tion 
establishes th a t judges are independent in the exercise of their 
w ork . T his is a change from  th e  C o n stitu tio n  o f the  Second 
Republic, which regarded the judiciary as part of the single-party 
state apparatus. The reality, however, is quite different.

Ju d g e s  earn  no m ore th a n  the  equ ivalen t o f U S$ 20 p e r 
month. D uring much of 1993 and 1994, they  did not receive any 
salary at all. U nder these circumstances, the system of courts of 
the  peace, firs t instance courts (Tribunaux de Grande Instance), 
courts of appeal and a  Supreme C ourt can hardly function. Due 
to the low salaries, corruption is pervasive.

A part from  the desperate financial situation of the judges, 
intimidation and threats from the various security forces make an 
effective ju d ic ia ry  im possible. The re la tio n sh ip  be tw een  the  
jud ic iary  and  the  executive is best illu stra ted  by  one incident 
which took place in Kasavubu on 9 Ja n u a ry  1994. According to 
the  U n ited  N a tio n s ’ Special R a p p o rte u r  on Z aire , a  m ilitary
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officer expelled all members of the local Court of the Peace from 
the courthouse to use the rooms for himself. The judges then  had 
to move to neighbouring Assossa and w ork in a bar.

The m alfunctioning and lack of action by the judiciary has 
g rave  consequences. The im p u n ity  enjoyed b y  h u m an  righ ts  
v io la to rs  a n d  com m on crim inals alike led  to  g row ing  pub lic  
ou trag e . In  m any areas v ig ilan te  groups have o rg an ised  and  
people have taken  justice into their own hands. In  the tow n of 
Gom a, for example, two m ilitary  officers caught stealing w ere 
reportedly lynched and burn t alive in August 1994.

U nder these circumstances, it is surprising th a t the Supreme 
C ourt has shown a certain independence on some occasions. O ne 
of these cases was its insistence in 1992 that a  constitutional norm 
passed by the  Sovereign N ational Conference w as valid, and not 
the  1967 constitu tional norm  supported  b y  the  P residen t. O n  
a n o th e r  occasion , on  16 A u g u s t 1993, th e  S u p re m e  C o u rt 
d e c la re d  n u ll and  vo id  th e n  de facto  P rim e M in is te r  F a u s tin  
B iriw anda s arbitrary  decision to remove and transfer judges.

President M obutu, however, did not allow this «provocation» 
w ithout a response: Since the Constitutional decision in 1992, the 
house of Suprem e C ourt P residen t Balanda M iku in  Leliel has 
been  attacked three times by  the DSP, resulting in the death of 
one of his neighbours. Some judges reportedly had  to  change their 
residences. Ever since 1992, the Supreme Court building has been 
w ith o u t e lec tric ity . T he ju d g es  have h a d  to  w o rk  in  a lm ost 
unbearable heat, and they can only w ork during the  day, as there 
is no light in  the courtrooms.

B e rn a rd  B o k aa  B akom be: Law yer in  B oende, E q u a teu r 
region. Bokaa Bakombe is legal counsel to the Catholic Diocese of 
B okungu-Ikela . C lergy and  employees o f the diocese have on 
v a rio u s  occasions been  h a ra ssed  by m em bers o f the  m ilitary  
stationed in  the area. In one o f the first such incidences, a local 
m ilitary com m ander reportedly  ordered his m en to  beat up the 
law yer on 9 Ju n e  1993. A ccording to Bokaa Bakom be, his life 
w as saved only because of the intervention of a  priest. After the
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intervention, the commander retu rned  the shoes and valuables he 
had taken  from  the lawyer. This and a num ber of similar cases 
were reported  to  the m ilitaiy prosecutors, b u t no one was ever 
brought to  justice.

N gow olo  B ok ika , G ilb e r t  T undw agu: Ju d g e s. N gow olo 
Bokika is a judge at the Tribunal de Grande Instance o f Kalamu, 
Kinshasa. D uring 1994, he received threats and was pressured not 
to acquit journalists Felix Kabwizi and M ilenge Kitungano. The 
two had published an article in the daily La Reference Plud which 
was critical of Bembe Anzuluni, Vice President of the transitional 
P arliam en t and  an  influential m em ber o f P resid en t M o b u tu ’s 
Popular M ovem ent of the Revolution (Mouvement Populaire de la 
Revolution, M PR ). Anzuluni had  initiated proceedings against the 
two journalists for defamation. In  first instance, these accusations 
were struck dow n by  the court of the peace (Tribunal de Paix) of 
Kasa-vubu. A fter th a t acquittal, A nzuluni reported ly  asked the 
M inister o f Justice  and the president of the court of the peace to 
remove the responsible judge, G ilbert Tundwagu, for «intellectual 
incompetence*. This request w as not met.

K a ta la m u k a  B yabuzes J u d g e  in  K inshasa . K a ta lam uka  
Byabuze w as suspended from office for ordering the arrest of a 
L e b a n ese  d ia m o n d  m e rc h a n t  w ith  th e  nam e o f  K am el fo r  
contem pt o f court. M r. Kamel, w ho seems to  be w orking for a  
governm ent official had to appear before the judge on 10 Ju n e
1994. D uring the hearing, Mr. Kamel told the judge tha t he had to 
leave because his absence from his office w ould make him lose a 
lot of money. He then  reportedly  said th a t he had no reason to 
appear before «small inspectors* and th a t Byabuze was nothing 
bu t a «simple idiot». After M r. Kamel threw  all of the judge's files 
on the floor, the  la tte r  issued  an  a rre s t o rd er against him  for 
contem pt of court.

O ne day  later, the judge w as sum m oned to  the office of a 
High Ju d g e  a t the Prosecutor General's Office (Haut Mag Lit rat du 
Parquet General), w here he was inform ed that an investigation was 
opened against him on charges o f «arbitraiy  arrest*. O n  17 June , 
a n o th e r  in v e s tig a tio n  w as s ta r te d  a g a in s t th e  ju d g e  b y  th e
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administration. H e w as notified tha t he was suspended from  office 
for an undeterm ined period of time.

J u d g e  M u k u b i: J u d g e  an d  P re s id e n t o f th e  Tribunal de 
Grande Instance  o f  G o m b e , K in s h a sa . A c c o rd in g  to  th e  
Government, Ju d g e  M ukubi was caught red-handed w hen trying 
to extort a bribe from a m an who was a parly  in a case before him. 
However, a couple of days later, however, the C ourt of Appeals 
(Cour d ’Appel) a c q u itte d  h im  o f th ese  ch arges. A cco rd in g  to  
A Z A D H O , it was found tha t the entire accusation was set up to 
discredit and intim idate the judge, and to influence the w ay he 
would handle the case in question.

M b u y  M b iy e : L aw y er in  K in sh a sa  an d  V ice P re s id e n t 
(Doyen) of the Kinshasa Bar Association. According to reports by 
A Z A D H O , M buy M biye has been harassed by the President of 
th e  B a r A sso c ia tio n  th ro u g h o u t  1994. H e w as  a c c u se d  o f 
disobedience by the President (Bdtonnier) of the Bar, bu t acquitted 
by  the B a rs  disciplinary tribunal (Coiue.il de I’Ordre) on 17 M ay
1994. W ithout any hearing, his office was then closed and sealed 
on 24 A ugust 1994. Still w ith o u t any hearing , the  seals w ere 
rem oved on 15 September. According to the lawyer, who has been 
engaged in efforts to renew  the leadership of the Bar, the A ttorney 
General has sided w ith the Bdtonnier to prevent him from pleading 
in court.

J e a n - C la u d e  M u y a m b u , P a s c a l  N s e n g a :  L a w y e rs  in  
Lubum bashi, Shaba province. Both Jean-C laude M uyam bu and 
Pascal N senga  have rep o rted ly  been  th re a te n e d  by  the  Vice- 
G overnor of the province of Shaba, K apapa M ukandu Bantu, and 
by other officials of the provincial government. They w ere w arned 
tha t they w ould be arrested lest they give up their representation 
of a  man who was trying to sue the government. The governm ent 
is dom inated by members of the President M obutu’s party  M PR . 
The two lawyers also reported receiving constant threats because 
o f th e i r  w o rk  fo r th e  lo ca l C e n tre  fo r  H u m a n  R ig h ts  a n d  
H u m a n ita r ia n  L aw  (Centre ded Droitd de I ’Homme et du D roit 
Humanitaire).
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Live R ive Paluku: Lawyer and representative of A Z A D H O  
in Goma. Live Rive Paluku, w ho is in charge of A Z A D H O 's free 
legal aid service, was arrested on 25 Ja n u a ry  1994 by  the Special 
Presidential D ivision (D SP). The D S P  is the m ost infam ous of 
Zaire s security forces and has been stationed in the province of 
N orthern  Kivu since 1993. A ccording to A Z A D H O , the reason 
for the a rrest lies in Paluku’s representation of a local w ho was 
having a boundary  dispute w ith a  regional dignitary of the regime. 
The lawyer and his client, who w as also arrested, w ere reportedly 
held in a  small room  which had  been used as a  toilet b u t w hich 
was now converted into a  prison cell.

M atad i W am ba: Lawyer registered w ith the Suprem e C ourt 
in Kinshasa. O n 9 O ctober 1994, M atadi W am ba was attacked by 
6 arm ed m en on the street in front of the Saint Luc de Binza M a- 
Cam pagne C hurch. Some sources suggest th a t the  a ttack  w as 
connected  to  M a tad i W am ba’s p ro fessiona l activ ities, b u t  no 
further inform ation was available.
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