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A note on language
Thui report attemptd ad fa r  ad poddihle to uje neutral or balanced language. 

For geographical aread, the dedcription employed by the controlling power had 
been uded: thud, «Jammu and Kadhmir» for the Indian-controlled part of the 
former princely State o f that name, and «Azad Kadhmir» for the area known by 
that name on the Pakistani dide of the Line of Control. There id dome poddibility 
of confudion becaude «Jammu and Kadhmir» id aLo the dedcription of the 
former princely State ad a whole. Where the entire State id referred to, the 
dedcriptwn had been qualified by phraded duch ad «the former princely State» or 
«Jammu and Kadhmir within itd 1947 boundaried». I t  id hoped that it will be 
clear from the context whether the reference id to the entire State or to the 
Indian-controlled part of it. The expreddion «Kadhmir» or «the Valley of 
Kadhmir» mearu) the region of that name under Indian control and doed not 
include Azad Kadhmir. The word «militantd» had been uded to dedcribe the 
armed opponentd of Indian rule in Kadhmir, in the belief that thid word avoSd 
the value fudgmentd implicit in wordd duch ad «terroridtd» or «freedomfighterd».

Traryliterat 'wn into English of named of individual), placed and groupd id 
not an exact dcience and the dource material uded containd a number o f 
variations (duch ad Abdullah /Abdulla or Poonch/Punch). The verdion which 
appeard modt often in the dource material had been uded, but corwidtency cannot 
be cla imed.



Preface
A m ission o f th e  In te rn a tio n a l Com m ission o f J u r is ts  ( IC J )  

v is ited  In d ia  an d  P ak is tan , an d  b o th  th e  In d ian  an d  P ak is tan i 
controlled sections of the State of Jam m u and Kashmir, from 16 to 30 
A ugust 1993. The m em bers of the I C J  mission were: Sir W illiam 
G oodhart Q C  (U nited Kingdom), Dr. Dalm o D allari (Brazil), Ms 
F lorence B utegw a (U ganda), and  P ro fesso r V itit M u n ta rb h o rn  
(T ha iland ), all d istin g u ish ed  ju ris ts , chosen  for th e ir  in teg rity , 
learning, and independence of mind.

The impetus for the appointm ent of the mission came from the 
concern  felt by  the  I C J  over the repo rts of hum an rights abuses 
committed m  the course of the current disturbances in Jam m u and 
Kashmir. These d isturbances, w hich are cen tred  in the  Valley of 
Kashmir, began in 1988. By the end o f 1989 they had become, in 
effect, a low-level civil w ar which has continued with no great change 
o f in te n s ity  up  to  th e  p re se n t day, an d  w h ich  has co st severa l 
thousand lives.

T he I C J  is v e ry  g ra te fu l to  th e  G o v ern m en ts o f In d ia  and  
Pakistan for the assistance they accorded its mission. The members of 
the mission were the first representatives of any international human 
rights organisation to be authorised by the Indian G overnm ent to 
visit Kashmir since the start of the disturbances.

W e are also very grateful to those individuals and organisations 
who assisted, talked and gave inform ation to  the mission. Some of 
those whom the mission m et in Srinagar did so at personal risk  of 
being targeted  by m ilitants. W ithout th e ir assistance, this mission
would not have been possible. -i

The IC J  w ould especially like to thank  those who assisted the 
m iss io n  in  In d ia  an d  P a k is ta n . T h e y  co p e d  t ir e le s s ly  w ith  
arrangem ents w hich w ere always complex and sometimes difficult. 
Needless to say, they bear no responsibility whatsoever for the views 
expressed in this report.

The IC J  regrets the length of the interval between the visit o f the 
mission and the publication of its report. This is due to the fact that 
the prelim inary draft of the report had to  be sent to the Governments 
o f both  Ind ia  an d  P a k is ta n  for th e ir  com m ents. M eetin g s th en



followed between Sir William G oodhart OC, Lead of the mission, and 
the representatives of both governments in Geneva in Ju n e  1994. The 
tex t of the  rep o rt has been extensively revised in the light of the 
p o in ts  m ad e  b y  th o se  g o v e rn m e n ts , th o u g h  th e  fu n d a m e n ta l 
conclusions o f th e  I C J  m ission have n o t been  a ltered . This has 
inevitably led to some delay. However, it should be pointed out that it 
is norm al practice for the IC J  that authors of reports sponsored by 
the organisation make changes, whenever appropriate, in the light of 
the comments submitted by the parties concerned.

The Governments of India and Pakistan have submitted lengthy 
comments on the final report sent to them a t the end of D ecem ber 
1994. Their unedited responses are set out as Appendices 2 and 3.

The I C J  re g re ts  th a t th e  In d ian  G overnm en t has chosen to  
in terpret the serious criticisms of its actions in the R eport as evidence 
of bias on the p art of the members of the Mission.

The IC J  also regrets the assertion by the Governm ent of Pakistan 
th a t the final tex t of the R eport lacks objectivity. It is not the case 
that, as alleged, the original draft has been drastically changed. While 
it is true th a t the final tex t is som ewhat more critical of Pakistan - 
particularly in relation to constitutional rights m Azad Kashmir and 
the N orthern Areas - it is no less critical of India.

A ppendix 1 to the report contains an analysis of the concept of 
self-determ ination  by the m em bers of the mission. There are few 
topics in international law today which are more controversial. One 
distinguished jurist, Professor R ichard Falk, has declared th a t self- 
determination of peoples is a concept “variable in content, resistant to 
generalisation, dependent on context and intensely contested”.1 So it 
has proved in the case of Kashmir.

The ex istence  o f th e  p eo p les ' r ig h t to se lf-d e te rm in a tio n  in 
international law cannot be denied. It is reflected in the C harter of the

1 R .Falk, “The C on ten t o f S elf-determ ination”, in  R. M cC orquodale and  N . O rosz
(eds.), Tibet: The Position in International Law, 199-4, Serindia, London, 81 a t 82.
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U n ite d  N a tio n s2 rec o g n ise d  in  th e  com m on a rtic le  one o f the  
International Covenants,3 accepted m opinions of the International 
C o u rt of J u s t ic e 7® a n d  re fle c te d  in th e  th e o ry  a n d  p ra c tic e  o f 
international law.5

Nevertheless, there are many controversies about the right which 
rem ain  to  be settled . W ho is a “p eop le” for the purposes of this 
peoples’ right?6 H ow  is the "self” defined by reference to territorial 
boundaries or other criteria? H ow  does the right find expression in 
the context of international law and practice where its exercise may 
endanger peace and security,7 disturb the international community,8 
present a risk of secession or the questioning of settled international 
boundaries?

A glance at the world today will disclose the im portance of this 
issue, bo th  for in ternational law  and for in ternational peace and 
security. M any of the missions of the International Commission of 
Ju r is ts  in the p ast (and  o thers now  in prospect) have concerned 
complaints about the unfulfilled promise to the peoples’ right to self- 
determination .

It is the intention of the IC J , in the near future, to convene a high 
level international conference of legal experts to throw  further light
2 Charter of the United Nations, Article 1. See also Article 76.
3 International Covenant on Civil and Political Rights, Article 1; International Covenant 

on Economic, Social and Cultural Rights, Article 1.
4 See International Court of Justice, Opinion on Namibia, International Court of Justice 

Reports, 1971, 16,31 and Opinion on Western Sahara, International Court of Justice 
Reports, 1975, 12, 3 Iff.

5 See eg. H.Hannum, «Rethinking Self-determination,* 34 Virginia J  Int.L 1 (1993); 
C.Tomuschat, «Self-determination in a Post-Colonial World,» in C.Tomuschat (ed) 
Modern Law o f Self-determination, 1993, Kluwer, 1; M. Koskenniemi; «National 
Self-determination Today: Problems of Legal Theory and Practice,® (1994) 43 iCI.O 241.

6 See eg. UNESCO, Meeting of Experts on Further Study of the Rights of Peoples, 
Paris, February 1990, Report. Cf. Mandla (Sewa Singh) v Dowell Lee and Ors. (1983) 2AC 548 (HL), 562

7 A. Etzioni, The Evils o f self-determination, in Foreign Policy, 89: 21 (1992-3); R.S. 
White, «Self-determination, Time for a Re-assessment?», (1981) 28 Netherlands 
Int.L.Rev. 147; C. Mindersma, Legal Issues Surrounding Population Transfers in 
Conflict Situations” (1994) Netherlands Int.L.Rev. 31

8 Boutros Boutros-Ghali, An Agenda for Peace, UN Doc. A/47/277/S24111 (17 June 1994), 5, Paris
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upon the concept of self-determ ination of peoples. The conference 
will exam ine the  w ays in  w hich the em ancipatory  features o f the 
concept can be realised whilst avoiding the disruptive and sometimes 
even d estru c tiv e  fea tu res th a t have som etim es accom panied  the 
rhetoric of self-determination. In due course, therefore, the IC J  will 
contribute further to this debate.

The IC J  wishes to express its gratitude to Danish Development 
A ssistance (D A N ID A ), the Sw edish  In te rn a tio n a l D evelopm ent 
A uthority  (SID A ), and the D iakonische W erk der Evangehschen 
Kirche Deutschland (EK D ), whose financial contributions enabled us 
to undertake this project and publish the report.

Michael Kirbv Adama DiengChairman of the Executive Committee Secretary-General

March 1995

V



VI 



Chapter 1

Introduction

The IC J  M ission’s Programme
The members of the IC J  mission were the first representatives of 

any international hum an rights organisation to be authorised by the 
In d ia n  G o v e rn m e n t to  v is i t  K a sh m ir  s ince  th e  s t a r t  o f th e  
d istu rbances. The Ind ian  G overnm ent was m ore th an  w illing to 
discuss the issues w ith the IC J  mission. The mission began w ith three 
days of meetings m Delhi, where access was given to the most senior 
civil servants in the Home, Defence and Foreign Departm ents and to 
senior officers in the Army and the para-m ilitary forces involved in 
Kashmir (the Border Security Force, BSF and the Central Reserve 
Police Force, C R PF). The mission, while in New Delhi, also met the 
H om e M in ister, rep resen ta tiv es  o f hum an  rig h ts  o rgan isations, 
politicians, Indian and foreign journalists, and diplomats.

After visiting Delhi, the IC J  mission spent two days in Srinagar 
and two days in Jam m u. Regrettably, the Indian authorities severely 
restric ted  its m ovem ents in Srinagar. The I C J  m ission had been 
assured in Delhi that it would be allowed to hold meetings in a  hotel 
in central Srinagar, to which anyone who wished to meet the mission 
w ould have access. However, this assurance w as overruled by Lt. 
Gen. Zaki, the G overnor’s security  adviser in Srinagar, w ho also 
refused to allow the members to accept an invitation to visit the Bar 
A ssocia tion’s offices in the  C ou rt p recinct. As a resu lt, th e  IC J  
mission had to hold its meetings in a State guest house in a military 
cantonm ent outside Srinagar. Although many of those w ho had been 
asked to meet the members of the IC J  mission agreed to come to the 
guest house, one or two refused to enter Governm ent property  and 
the mission was deprived of the chance to meet others who were not 
on the list of invitees but might have wished to come forward. The 
reason given for the restrictions was that, as soon as the presence of 
the mission m central Srinagar was known, a dem onstration would be 
organised by the  m ilitants w ith  the objective of displaying to  the 
mission the extent of anti-Indian feeling. Although it is possible that 
th is m ight have occurred , the  I C J  m ission felt th a t the  security  
re s tric tio n s  w ere excessive and lim ited  g rea tly  the  scope o f the

1



dialogue w hich  it h ad  w ished  to  p ursue . T he I C J  m ission was, 
nevertheless, able to meet members of the Bar Association, politicians 
(both pro and anti-government), hum an rights groups and journalists, 
as well as the G overnor and several of his senior advisers. It was not, 
m the circumstances, possible to meet any active militants in Srinagar 
although many of those whom the mission m et were openly opposed 
to Indian rule.

N o restrictions were imposed in Jam m u, where the IC J  mission 
met representatives of local organisations and visited refugee camps 
occupied by Kashmiri Pandits (Hindus) who had fled from Kashmir. 
T he I C J  m iss io n  th e n  r e tu rn e d  to  D e lh i b r ie f ly  fo r  f u r th e r  
discussions w ith the Government. After an overnight stop in Lahore 
an d  m eetings w ith  P ak is tan i hum an  rig h ts  g roups, th e  m ission 
continued to Islamabad, where it met representatives of the caretaker 
G overnm ent in office pending the election. The mission also spent 
two days visiting M uzaffarabad and other places in Azad Kashmir, 
w h e re  it  m e t m e m b e rs  o f th e  A zad  K ash m ir g o v e rn m e n t, 
rep resen ta tiv es o f bo th  the  p ro -P ak is tan  and  p ro -in d ep en d ence  
elements of the m ilitant movement, and local lawyers. I t also visited 
camps for Muslim refugees from Kashmir.

M eth od ology
D esp ite  th e  In d ian  G o vernm en t's  p rev io u s re fu sa l to  allow  

international hum an rights organisations to visit Kashmir, a great deal 
of information has come out of Kashmir, both on the general situation 
and on hum an rights issues. To its credit, the Indian Governm ent has 
not tried to exclude foreign journalists from Kashmir except for the 
p e riod  o f J a n u a ry  to  M ay  1990. Jo u rn a lis ts  have co nsiderab le  
freedom of movement and are able to meet militant leaders. Foreign 
d ip lo m a ts  f re q u e n tly  v is i t S rin a g a r. R e p re se n ta tiv e s  o f  som e 
international hum an rights organisations, such as Asia W atch and the 
Federation Internationale ?ed Droit,) de L’Homme, have visited Kashm ir 
clandestinely by posing as tourists. (Surprisingly, Kashm ir is not a 
restricted area for foreign visitors to India and a few tourists still go 
there). Several national hum an rights organisations in India have sent 
missions to Kashm ir and published their reports. There are m any 
local hum an rights groups which publish reports.

2



Inevitably, much of the published information, particularly from 
local groups, is highly partisan and unreliable. The mam problem is 
not so much getting information as evaluating it. For this reason, the 
IC J  mission decided at the outset tha t it would not undertake direct 
investigation of individual cases. Even if the IC J  mission’s activities 
in Srinagar had not been restricted, it w ould not have had time to 
investigate more than a handful of cases. The documentation read by 
the members of the IC J  mission made it obvious that some abuses of 
hum an rights had taken place; the Indian Government does not deny 
this. The members of the IC J  mission therefore felt that the main task 
was to try  to assess the quality of the information and to form a view 
on the scale of abuse, rather than to verify individual cases of abuse.

For the purposes of this report, breaches of hum an rights arising 
out of the present disturbances in Kashmir can be divided into three 
categories. The first category  consists of cases w here  the  Indian  
Government or its representatives have been exercising powers which 
are authorised by the local law but do not comply w ith international 
norms; an example is detention w ithout trial under the Jam m u and 
K ashm ir Public Safety Act 1978. The second category consists of 
actions, such as to rtu re  in the course of investigation of suspects, 
which contravene both the local law and international hum an rights 
norms but which the Indian Governm ent or its representatives have 
condoned or which they have failed to take effective steps to prevent 
or punish. It is this second category of abuses which has given rise to 
most of the publicity, but this should not be allowed to obscure the 
importance of the first category. The th ird  category consists of human 
rights abuses by the militants. Legal purists may argue th a t human 
rights are basically rights of individuals against oppression by the 
State and that, since the militants in Kashmir are not the State, they 
m ay be guilty of crimes bu t cannot be guilty of abuses of hum an 
rights. However, in the in terests of balance and fairness, the IC J  
mission felt that it was impossible to exclude criticism of the actions of 
the militants from this report.

The IC J  mission, after careful consideration, concluded th a t it 
w ould  not be possible to re p o rt on the  hum an rights situation  in 
Jam m u and Kashmir w ithout taking into account the question of the 
right to self-determination, both because self-determination is itself a 
fun d am en ta l hum an  rig h t an d  because a claim  to  be en titled  to 
exercise a right of self-determination lies at the heart of the present 
trouble.



This report, after a short chapter on the geography and ethnology 
of Jam m u and Kashmir, continues w ith a chapter on the historical 
background, ending in M ay 1990. W hile this chapter may seem long 
in the context of the  rep o rt as a whole, the  m em bers of the IC J  
mission believe that the present problems, and in particular the issue 
of self-determination, can only be understood if the critical events of 
1947-1948  a n d  th e  su b se q u e n t d e v e lo p m e n ts  a re  a d e q u a te ly  
explained. The next chapter includes an analysis of the causes of the 
disturbances and an assessment of the current attitudes of the people 
of Kashmir and of the Governments of India and Pakistan.

The following chapters of the report deal with breaches of human 
rights other than self-determination, divided into the three categories 
mentioned above. These chapters are followed by a  chapter on Azad 
Kashmir and the N orthern  Areas and a final chapter containing the 
conclusions of the IC J  mission. An analysis of the concept of self- 
determ ination by the m em bers of the IC J  mission is contained in 
A ppendix 1. I t sum m arises the principles of self-determ ination in 
international law and applies those principles to Jam m u and Kashmir.

T he Indian G overnm ent
This report contains a num ber of serious criticisms of the Indian 

Governm ent. The IC J  mission does so w ith  regret. Except for the 
problem s in Srinagar mentioned above, the officials whom the IC J  
m iss io n  m et w e re  h e lp fu l, c o u r te o u s  a n d  f ra n k . T h e  In d ia n  
Government is conscious of the hum an rights problems arising out of 
m isconduct by  its a rm ed  forces an d  o th e r p e rsonnel an d  o f the 
damage w hich such m isconduct is causing to  Ind ia’s international 
reputation. Some positive steps had already been taken at the time of 
the IC J  m ission’s visit. For example, the training in hum an rights 
given to the Indian Arm y has been much improved and appears to be 
of high quality. Procedures for the handling of local inhabitants who 
become caught up  in search operations have been im proved. The 
Governm ent’s handling of the siege of the H azratbal M osque (which 
occurred some m onths after the IC J  mission's visit) appears from 
press reports to have been both sensitive and effective.

M uch, how ever, rem ains to be done. The prob lem  arises, as 
m entioned above, not only from unauthorised m isconduct bu t from 
powers and immunities given to  the authorities by  the laws of India.

4



T h ese  m u st be d ism a n tle d  i f  c o m p lia n c e  w ith  h u m a n  r ig h ts  
obligations is to be achieved. Finally, the Indian Governm ent appears 
to  be  to ta lly  im m ovab le  on  th e  fu n d a m e n ta l q u e s tio n  o f self- 
determination.

P akistan  and A zad  K ashm ir
The I C J  m ission did not a ttem pt to m ake a detailed study  of 

hum an rights in Azad Kashmir or the N orthern  Areas. This does not 
m ean th a t problem s do no t exist. However, the  I C J  m ission was 
concerned  p rim arily  w ith  abuses of hum an  righ ts arising  ou t of 
insurgency and there is no state of insurgency in Azad Kashmir or the 
N orthern  Areas.

This rep o rt discusses the  I C J  m ission’s u nderstand ing  of the 
views of the Pakistani G overnm ent and of the extent to  w hich the 
m ilitants are receiving assistance from  across the line of control. 
Senior officials and ministers in Pakistan discussed the issues freely 
with the IC J  mission. However, the mission was surprised by the fact 
tha t even at this level there appeared to be significant misconceptions 
a b o u t a sp e c ts  o f th e  s i tu a tio n  in  K ash m ir - fo r  ex am ple , th e  
Governm ent appeared to be unaw are of the extent to which foreign 
journalists and diplomats in India had access to Kashmir.

C onclusion
Recent years have been a tragedy for Kashmir. One aspect of the 

tragedy manifested itself to us on a fine summer evening in Kashmir, 
looking out from an emply Pari M ahal over an empty D al Lake, once 
sw arm ing  w ith  activity . A n o th er asp ec t m an ifested  itse lf  in the 
refugee camps of Jam m u and Azad Kashmir, w here victims of the 
tragedy demonise each other and maimed men and assaulted women 
are presented to tell their well-rehearsed stories. It is hoped that this 
report will make some contribution to the easing and eventual ending 
of that tragedy.
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C hapter 2

The Land and the People

The political, religious and linguistic complexities to be found 
w ithin the boundaries o f the form er princely State of Jam m u and 
Kashmir (as they existed in 1947) almost match the complexities of 
the Indian sub-continent itself.

The territories of the former State stretch from the Punjab plain 
to the K arakoram  mountains. They are now divided between three 
different nations - India, Pakistan  and China. China occupies two 
areas of land once claimed by Jam m u and Kashmir - a  district known 
as Aksai Chin (consisting of h igh-altitude and alm ost uninhabited  
desert) and  a sm all strip  of lan d  to  th e  n o rth  of the  K arakoram  
watershed. Pakistan has conceded these areas to  China, but India still 
m ain ta in s its claim  to  them . O f  the  rem ainder, In d ia  is now  in 
occupation of an area of 138,942 square kilometres, w ith a population 
(according to the 1981 census) of 5,987,389. Pakistan controls an area 
of 78,114 square kilom etres, w ith a population of 2,542,000 (1981 
figures).

The part o f the State of Jam m u and Kashmir now controlled by 
India comprises three very different regions - Kashmir, Jam m u and 
Ladakh. The Kashmir Region (area, 15,948 square kilometres; 1981 
population , 3,134,904) is cen tred  on th e  Valley of K ashm ir. The 
Valley is w orld-fam ous for its natural beauty, its p leasant sum m er 
clim ate, an d  th e  g a rd en s an d  bu ild ings c rea ted  by  th e  M oghu l 
emperors. It is a thickly-populated, fertile area of orchards and paddy 
fie ld s , fo rm e d  b y  th e  b e d  o f w h a t w as o nce  a v a s t  la k e  a n d  
surrounded by high mountains. Kashmir is a culturally homogeneous 
a r e a  w ith  a d is t in c t iv e  c h a ra c te r  a n d  t r a d i t io n s  k n o w n  as 
'Kashm iriyat'. N inety-eight per cent of its people are Muslim. The 
local spoken language is Kashmiri (though, as in Pakistan, U rdu is 
used as the w ritten language). According to the 1981 census statistics, 
Kashmiri is the first language of 90% of the people, though there is a 
minority who speak Pahari (a language similar to  Hindi) in the north 
and west of the Region. The Sunni branch of Islam is dominant, and
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is locally  in fluenced  by th e  m ystical ph ilo sophy  o f Sufism . The 
Kashmiris were, until very recently, regarded as a notably peaceful 
community w ith none of the martial traditions of groups such as the 
Sikhs or Rajputs. Until 1990 (see chapter 3) there was a significant 
H indu  m inority  in  Kashmir, to talling some 300,000 people. These 
H indus (known as the Kashmiri Pandits and mainly of the Brahmin 
caste) w ere ethnically and linguistically the same as their M uslim  
neighbours, being descended from those inhabitants who had resisted 
conversion to  Islam. (The N eh ru  family are K ashm iri Pandits by 
descen t, th o u g h  th e ir  an cesto rs  le ft K ashm ir in th e  e ig h teen th  
centuxy). Srinagar is the main city of Kashmir; other towns include 
Sopore, Baramulla and Anantnag. I t is the Valley of Kashmir which is 
the centre of the current disturbances.

To the south of Kashmir, and separated from it by  the Pir Panjal 
M o u n ta in s , lie s  th e  R e g io n  o f J a m m u  (a re a : 2 6 ,2 9 3  sq u a re  
k ilom etres; 1981 population: 2,718,113). O f the six d istric ts into 
which the Region is divided for administration, the Dogri-speaking 
H indu community is dominant m Jam m u and K athua Districts and 
th e  so u th e rn  p a r t  of U d h a m p u r D is tr ic t. P o o n ch  an d  R a jo u ri 
Districts, at the western end of the Region, are inhabited mainly by 
M uslim s speaking Pahari. The m ountainous and relatively rem ote 
D oda D istrict in the north-east of the Region is mixed, w ith Muslims 
outnum bering H indus by about 3 to 2. About 55% of the population 
of D oda speak Kashmiri; most of the rest speak H indi dialects. There 
is a  h igh  level of v io lence  in D oda, b u t th e  re s t o f th e  R egion 
(including the Muslim majority areas) is relatively peaceful.

The Ladakh Region lies to the east of the Kashmir Region. It is 
large but very thinly populated (area, 96,701 square kilometres; 1981 
p o p u la tio n , 134 ,372). M o st o f it is too  h igh, cold  an d  d ry  for 
cultivation. Its only d irect link w ith  Kashm ir is over the Zojx La 
which, at more than 3,500 metres, is closed by snow for much of the 
year. The Region is divided into two districts, Kargil and Leh. The 
people of Kargil are mostly Balti-speaking Shia Muslims. The people 
of Leh are m ainly Ladakhi-speaking B uddhists and are ethnically 
Tibetan. Across the Region as a whole, there is a  small m ajority of 
B uddh ists - ab ou t 52% to 48% . T here is long-stand ing  hostility  
between the Muslim and Buddhist communities, which m 1989 led to 
som e fa irly  serio u s d is tu rb a n c e s . H ow ever, th is  has v e ry  little  
connection with the troubles in the Valley of Kashmir.
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The parts of the former State of Jam m u and Kashmir controlled 
by Pakistan comprise Azad Kashmir and the N orthern Areas. Azad 
(meaning «free») Kashmir is a relatively narrow  strip of land to the 
west of the Indian-controlled p art of the State. It contains about two 
m illion  p eop le , m o stly  liv ing  in  v illages o r sm all to w n s in  the  
m ountains. T hey  are overwhelm ingly M uslim  and m ostly Pahari- 
speaking, having closer cultural links with the people of the western 
p a r t  o f Ja m m u  R egion  th a n  w ith  th e  V alley o f K ashm ir. A zad 
Kashmir is nominally autonomous and has its own President, Prime 
Minister, Parliam ent and Supreme Court. Its capital is the small town 
of M uzaffarabad. However, Pakistan  is responsible for its foreign 
relations and defence and subsidises its finances. The relationship 
betw een Pakistan  and Azad Kashm ir is, in theory, sim ilar to that 
between British India and the State of Jam m u and Kashmir before 
independence.

The N orthern  Areas consist of a long section of the upper Indus 
valley, together w ith wild and remote districts such as Gilgit, H unza 
and Baltistan. They include most of the Karakoram  M ountains and 
the recently-built Karakoram  Highway which links Pakistan w ith the 
Xinjiang (Sinkiang) region of w estern China. The inhabitants of the 
N orthern  Areas are overwhelmingly Muslim, though m ainly of the 
Shia branch. They speak Balti and other local languages and have 
little  in  com m on w ith  th e  people  of th e  Valley of K ashm ir. The 
N orthern Areas are under the direct administration of the Pakistan 
Government.



Chapter 5

H istorical Background

H istorica l B ackground to  1947
It is impossible to understand w hat is happening in Jam m u and 

Kashmir w ithout understanding w hy it is happening. This requires a 
brief account of the history of the territory for the last 150 years.

The G olden Age of the  Valley of K ashm ir w as the  period  of 
M oghul rule, from the late 16th to the early 18th century. This was 
rep laced  in th e  m id -18 th  c e n tu ry  by  th e  b ru ta l ru le  of A fghan 
chieftains, w ho w ere in tu rn  ejected by the Sikh arm ies of Ranjit 
Singh in 1819. In  the following year Ranjit Singh gave one of his 
commanders, Gulab Singh, the territory of Jam m u and conferred on 
him the title of Raja. A t about the same time Ran)it: Singh gave Gulab 
Singh’s brother Dhyan the small territory of Poonch.

G ulab Singh w as not a S ikh b u t a D ogra. The D ogras are a 
H in d u  com m unity  settled  in the  Ja m m u  area. G ulab S ingh had 
im perialist am bitions of his own, and m  1834 he subjugated  and 
annexed Ladakh. Following the death of Ranjit Singh m 1839 there 
was a series of wars between the Sikhs and the expanding pow er of 
Britain, during which Gulab Singh remained neutral. By the treaty  of 
L ah o re  on 9 M a rc h  1846 th e  S ikhs ced ed  K ashm ir an d  o th e r  
te rrito ries  to th e  B ritish  G overnm ent as a consequence of th e ir 
inability to pay the indemnity of 15 million rupees demanded by the 
British. By the treaty  of Amritsar, a week later, the British transferred 
Kashm ir to Gulab Singh in retu rn  for the paym ent by the latter of 
h a lf  th e  indem nity . T h e re b y  th e  p rin c e ly  S ta te  o f Ja m m u  and 
Kashmir was brought into existence, and Gulab Singh became its first 
M aharaja.

Like the other princely States of India, Jam m u and Kashmir was 
subject to B ritish  param ountcy. This involved B ritish  contro l of 
defence, foreign relations and communications. The State retained
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internal autonomy in theory but in practice the Governm ent of British 
In d ia  e x e rc ise d  a good  d ea l o f co n tro l, p a r t ic u la r ly  a f te r  th e  
appointm ent of a perm anent British Political Resident in 1885.

For some time after 1846, the extent of the M aharaja’s control to 
the north of the River Indus was uncertain. It was not until 1860 that 
Gilgit was finally incorporated, into the State. In 1870 Hunza, further 
to the north, entered into a treaty  relationship with Gulab Singh’s son 
and successor, R anbir Smgh, but there was a rebellion in H unza in 
1888. M eanwhile, the G overnm ent of British India w as becoming 
concerned w ith the perceived threat to the northern frontier of India 
from  C hina and, increasingly, Russia. As a result, a B ritish  force 
recap tu red  H unza in 1892. The fron tier areas, though effectively 
under British control, rem ained nominally under the adm inistration 
of the M aharaja until 1935, w hen all the territories north of the Indus 
were leased to the Governm ent of British India for a term  of 60 years. 
In 1940 the State of Poonch (which, as mentioned above, had been 
granted to Gulab Singh’s brother) was effectively incorporated into 
Jam m u and Kashmir. Thus the State achieved its 1947 boundaries, 
though from 1935 to 1947 the lands north  of the Indus were under 
direct British rule and not under the administration of the M aharaja.

In 1931 there were large-scale protests among Kashmiri Muslims 
ag a in st th e  au to c ra tic  ru le  o f M a h a ra ja  H ari S ingh  (the g reat- 
grandson of Gulab Singh) and reported  interference w ith  M uslim  
worship in Jam m u. These culminated m a riot outside Srinagar Gaol 
on 13 Ju ly  1931, when over tw enty dem onstrators were killed by the 
police. One of the leaders of the p ro test movement was the young 
Sheikh M ohammed Abdullah, who was to dominate Kashmiri politics 
for the next 50 years.

In  1932 Sheikh A bdullah and o ther M uslim  leaders form ed a 
political p arty  called the M uslim  Conference. In 1939 the M uslim  
Conference was dissolved and reconstituted as a secular party  named 
the National Conference. Sheikh Abdullah became actively involved 
w ith  th e  C ongress m ovem ent an d  becam e a p e rso n a l frie n d  of 
Jaw aharlal N ehru. In 1941, however, some of the more conservative 
M uslims revived the Muslim Conference, which became associated 
with M . A. J in n a h ’s M uslim  League. In the spring of 1946 Sheikh 
A bdullah launched the «Q uit Kashmir* movement, calling for the 
expulsion of the M aharaja. Sheikh Abdullah was (not for the first 
time) arrested and gaoled. Elections to the State Legislative Assembly
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were held in Jan u a ry  1947, based on communal constituencies and a 
limited franchise. These were boycotted by the National Conference, 
and the M uslim  Conference w on all the M uslim  elected seats that 
they contested.

H istorica l B ackground 1947-1949
In  F eb ru ary  1947 the  B ritish  G overnm ent announced  th a t it 

would give independence to India by Ju n e  1948. In M arch 1947 Lord 
M o u n tb a tte n  to o k  office as th e  la s t  V iceroy , a n d  in  J u n e  he 
announced that the date of independence would be brought forward 
to 15 A ugust 1947. W ith  g rea t reluctance, N ehru  and the  Indian  
N ation al C ongress accep ted  th e  in ev itab d ity  of p a rtitio n . T hree 
provinces of British India - Sind, Baluchistan, and the N orth-W est 
Frontier Province - became p art of Pakistan. Two more provinces - 
Punjab and Bengal - w ere partitioned between India and Pakistan 
amidst scenes of appalling communal violence and bloodshed.

Under British rule, India had been divided between British India, 
u n d e r  th e  d ire c t c o n tro l o f th e  V ic e ro y ’s G o v ern m en t, a n d  a 
p a tchw ork  of m ore th an  five h u n d red  p rincely  S tates (including 
Jam m u and Kashm ir) over w hich the Viceroy exercised rights of 
param ountcy. U nder the Ind ian  Independence Act, param ountcy  
lapsed on 15 A ugust 1947 and it w as then up to  the ru ler of each 
State to decide w hether to accede to India or Pakistan - or, in theory, 
to  re m a in  in d e p e n d e n t .  In  p ra c t ic e , fo r  a lm o st a ll S ta te s , 
independence was not an option. Serious problems arose in only three 
cases - Jam m u and Kashmir, H yderabad, and Junagadh. Hyderabad, 
the most populous of the princely States, had a Muslim ruler and a 
largely H indu population  and was entirely  su rrounded  by  Indian  
territory. The ruler w ished to remain independent bu t the State was 
occupied by Indian forces and incorporated into India in 1948. The 
Muslim ruler of Junagadh  — a small State in G ujarat w ith a largely 
H indu population  — imm ediately acceded to Pakistan. In  O ctober 
1947 Indian forces entered Junagadh , and a plebiscite was held in 
February 1948 which supported accession to  India (though Pakistan 
never officially recognised the accession).

The M aharaja of Jam m u and Kashmir procrastinated. H e refused 
to discuss the issues with Lord M ountbatten w hen the latter visited 
Srinagar in Ju n e  1947. At the last moment, the M aharaja tried  to
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persuade both  India and Pakistan to enter into a Standstill Agreement
— an arrangem ent to preserve the JtatuJ qua on trade, communications 
and services pending a final decision on accession. Pakistan accepted 
a Standstill Agreement bu t India did not.

Following partition  there w ere serious disturbances in  Jam m u 
and Poonch. M any Muslims were driven out of Jam m u. There was a 
Muslim revolt in Poonch, which probably received some assistance 
from sympathisers in Pakistan. At this time, however, the Valley of 
K a sh m ir w as re la t iv e ly  q u ie t  a n d  th e re  w e re  no co m m u n a l 
disturbances there.

It is more than  likely that, originally, the M aharaja had hoped to 
be able to  m ain tain  th e  independence of his S tate. The rising  in 
Poonch seems to have persuaded him that he would have little hope 
of retaining his position in a State which had acceded to Pakistan and 
th a t independence w as not feasible. H e appointed a strongly pro- 
Ind ian  Prim e M inister, M . C. M ahajan , w ho took office in mid- 
October. However, the M aharaja had still not taken a final decision 
when, on 22 O ctober 1947, Pathan tribesmen invaded Kashmir from 
Pakistan, apparently w ith logistical support from the Governm ent of 
Pakistan.

O n 24 October, the rebels in Poonch declared independence as 
A zad K ashm ir an d  th e  P a th an s  ad van ced  to  w ith in  30 m iles of 
S rinagar. T hey  m et w ith  little  res is tan ce  from  th e  Ja m m u  and  
Kashm ir S tate forces, m any of whom  w ere M uslim s from  Poonch 
who changed sides. However, the Kashmiri Muslims did not rise in 
su p p o r t o f th e  in v ad e rs  - a t lea s t in  p a r t  b ecau se  o f th e  g ross 
m isbehaviour of the Pathans in Baramulla, which they treated  as a 
co n q u ered  ra th e r  th a n  a lib e ra te d  tow n . O n  th e  sam e day, the  
M a h a ra ja  a sk e d  fo r  In d ia n  m ilita ry  a s s is ta n c e . T h e  In d ia n  
G overnm ent insisted  on the M ah ara ja  signing the  In s tru m en t of 
Accession before sending help. The M aharaja signed the Instrum ent 
on 26 October and sent it to Lord M ountbatten as Governor-General 
of India. O n 27 October, M ountbatten replied to the M aharaja in a 
letter accepting the accession and containing the following words: «... 
consistently w ith their policy that in the case of any State where the 
issue of accession has been the subject of dispute, the question of 
accession should be decided in accordance w ith  the w ishes o f the 
people of the State, it is my Government's wish that as soon as law 
and order have been restored in Kashmir and her soil cleared of the
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invader the question of the S tate’s accession should be settled by a 
reference to  the people®.

Indian troops were airlifted into Srinagar on the m orning of 27 
O ctober. T hey  quickly  stabilised  th e  situation  an d  by  abou t the  
middle of Novem ber had recaptured the rest of the Valley of Kashmir, 
though  th e re a fte r  the  fighting  becam e a stalem ate and  P ak istan  
Governm ent forces became directly involved. In the north, the Gilgit 
Scouts under their British commanding officer declared for Pakistan 
on 3 N ovem ber and  began  to  p ush  up the  Indus valley tow ards 
Ladakh. M eanwhile, under Indian pressure, Sheikh Abdullah (who 
h ad  b een  re le a se d  fro m  p riso n  a t th e  en d  of S e p te m b e r)  w as 
appointed head of the Jam m u and Kashmir Emergency Government 
on 29 October. M ahajan nom inally rem ained Prim e M inister until 
M arch 1948, when he was replaced by Sheikh Abdullah as head of an 
interim  government which replaced the Emergency Government.

O n  1 Ja n u a ry  1948, the Ind ian  G overnm ent subm itted  to the 
Security Council of the United Nations a complaint against Pakistan 
under A rticle 35 of the  C harter of the U nited  N ations. This w as 
followed by an anodyne resolution  of the Security  Council on 17 
Jan u ary  calling on the Governm ents of India and Pakistan to take 
m easures to im prove the situation, and a  fu rther resolution on 20 
Ja n u a iy  establishing a commission to investigate, mediate and report 
on the situation in Jam m u and Kashmir.

A m uch m ore im portant resolution (resolution 47 (1948)) was 
adopted on 21 April 1948. This resolution noted «with satisfaction 
that both India and Pakistan desire th a t the question of the accession 
of Jam m u  and  K ashm ir to  Ind ia  o r P ak is tan  should  be decided 
through the dem ocratic m ethod of a free and im partial plebiscites. 
The Commission was instructed  «to proceed at once to the Indian 
subcontinent and there place its good offices and m ediation at the 
disposal of the Governm ents of India and Pakistan w ith a  view to 
facilitating the taking of the necessary measures, both  w ith respect to 
the restoration of peace and order and to the holding of a plebiscite, 
by the two Governments ...»

The resolution then recom m ended to the Governments of India 
an d  P a k is ta n  c e r ta in  m easu res w h ich  th e  C ouncil re g a rd e d  as 
«appropriate to bring about a cessation of the fighting and to create 
proper conditions for a free and impartial plebiscite to decide whether
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the State of Jam m u and Kashmir is to accede to India or Pakistan®. 
T hese m easu res in c lu ded  th e  w ith d raw a l o f th e  tr ib esm en  and 
P a k is ta n i re g u la r  a n d  ir r e g u la r  fo rces . W h en  th ese  h a d  b een  
withdrawn, Indian forces should be reduced to the minimum strength 
required for the maintenance of law and order. The Government of 
India should undertake «that there will be established in Jam m u and 
Kashmir a Plebiscite Adm inistration to hold a plebiscite as soon as 
possible on the question  of the accession of the State to  Ind ia  or 
Pakistan*. The State should delegate to the Plebiscite Administration 
(to be led by an Adm inistrator nominated by  the Secretary General of 
the U nited N ations) all necessary powers, and the G overnm ent of 
In d ia  sh o u ld  m ak e  its  fo rc e s  a v a ila b le  to  th e  P le b isc ite  
A dm in istra tion . The S ecu rity  C ouncil C om m ission should  send 
observers to th e  State and should certify to the Security  Council 
whether the plebiscite had in fact been free and impartial. Meanwhile, 
a ll m a jo r p o l i t ic a l  g ro u p s  sh o u ld  be in v ite d  to  sh a re  in  th e  
administration of the State, political prisoners should be released, and 
refugees should be encouraged to return.

It is to be noted  th a t the resolution considered no possibilities 
other than the accession of the State as a whole to either India or 
Pakistan. In particular, the possibilities of either independence or the 
partition of the State between India and Pakistan w ere ignored.

O n  3 J u n e  1948 th e  S ecu rity  C ouncil reaffirm ed  its earlie r 
resolutions and directed the Commission to proceed immediately to 
Jam m u and Kashmir. O n 13 August the Commission published its 
proposals, which called for an immediate cease-fire to be followed by 
a truce agreement. The proposed truce agreement differed from the 
Security Council resolution of 21 April 1948 in one im portant respect
- namely, tha t the territories on the Pakistani side of the cease-fire line 
were not to be occupied by Indian forces but were to be administered 
by their local authorities under the supervision of the Commission. 
The C om m ission  p ro p o sed  th a t  th e  G overnm en ts of In d ia  and 
Pakistan should «reaffirm their wish that the future status of the State 
of Jam m u and Kashmir shall be determined in accordance with the 
will of the people® and should «agree to enter into consultations with 
the Commission to determine fair and equitable conditions whereby 
such free expression will be assured.®

T he In d ian  G o v ern m en t gave a qualified  accep tance  to  the  
Commission’s proposals. It was not acceptable to Pakistan, which was
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concerned that the continued presence of even limited Indian forces 
in the politically crucial Valley of Kashmir might influence the result 
of a plebiscite. However, following some Indian military successes in 
the autumn of 1948 - including the capture of the city of Poonch and 
the halting of the Pakistani advance into Ladakh - a cease-fire was 
agreed. I t  took  effect on 1 J a n u a ry  1949, th ough  an agreem ent 
delineating the cease-fire line was not reached until 27 July . O n  5 
Jan u ary  1949 the Commission published detailed proposals for the 
operation of the Plebiscite Adm inistration, and in M arch  1949 the 
well-know n Am erican admiral, C hester Nimitz, was appointed the 
P lebiscite A dm inistra tor. H ow ever, the  Ind ian  G overnm ent was 
reluctant to give up control over the interim  administration of Jam m u 
and Kashmir, which it believed it was entitled to exercise by virtue of 
the M aharajas accession.

The M aharaja’s rule did not long survive the cease-fire. Sheikh 
Abdullah rem ained deeply hostile to him and, under pressure from 
the Sheikh and the Indian  G overnm ent, the M aharaja  (while not 
formally abdicating) handed over his powers to his 18-year old son, 
the Yuvraj K aran Singh, on 20 Ju n e  1949.

H istorica l B ack g ro u n d  1950-1965
The end of the first Kashmir W ar was followed by constitution- 

making, both  in India and in Jam m u and Kashmir. Article 1 of the 
Indian Constitution, adopted in Jan u a ry  1950, deemed the State of 
Jam m u and Kashmir to be an integral p art of India. However, Article 
370 o f th e  C o n s titu tio n , u n d e r  th e  c ro ss-h e a d in g  «T em porary  
P rov isions w ith  re sp e c t to  th e  S ta te  o f Ja m m u  an d  K ashm ir*, 
conferred on the State a degree of autonom y unique among the States 
of India. In particular, the pow er of the Indian Parliam ent to legislate 
for Jam m u and Kashmir was restricted to Defence, Foreign Affairs 
and Communications. Union legislation on o ther m atters could be 
applied to  Jam m u  and K ashm ir only w ith  the concurrence of the 
government of the State. The President of India was given pow er to 
abrogate or modify Article 370, bu t only on the recommendation of 
the Constituent Assembly of Jam m u and Kashmir. It was not made 
clear w hether this pow er was to remain exercisable, and if so w hat (if 
any) c o n sen t w as n eed ed  to  its  exercise , a f te r  th e  C o n s titu e n t 
Assem bly had com pleted its duties, Article 370 being regarded  as 
«temporary».

15



In October 1950 the General Council of Sheikh A bdullah’s party, 
the N ational Conference, called for the convening of a Constituent 
Assembly to determine the future shape and affiliations of the State of 
Jam m u and Kashmir. The Yuvraj form ally called an election for a 
Constituent Assembly in April 1951. In theory, its members were to 
be elected by secret ballo t on the basis of universal suffrage, bu t 
Sheikh Abdullah rigged the election by ensuring that nominations of 
candidates of o ther parties w ere rejected. The P ra ja  Parishad  - a 
p a rty  w ith  considerab le  su p p o rt am ong the  H indus o f Jam m u  - 
boycotted the election after the nomination of m any of its candidates 
had been rejected.

Two independent candidates were nom inated for constituencies in 
the Valley of Kashmir, but both w ithdrew  under pressure before the 
election. Representatives of the National Conference were returned in 
all 75 seats w ithout a vote being cast, except in two constituencies in 
Jam m u where independent candidates contested the elections.9

The C onstituent Assembly met in O ctober 1951. At its opening 
Sheikh A bdullah  delivered  a speech recom m ending accession to 
In d ia , a n d  re je c tin g  ac c e ss io n  to  P a k is ta n  o r in d e p e n d e n c e . 
Thereafter, however, the paths of Sheikh Abdullah and the Indian 
Government began to diverge. The aim of the latter was to secure the 
perm anent accession of Jam m u and Kashmir to India, w ith the State 
having the same relationship to the Union Government as the other 
constituent States. The aim of the Sheikh was to secure the greatest 
p ossib le  d eg ree  of au tonom y for Ja m m u  an d  K ashm ir an d  the 
greatest possible pow er for himself as its leader. As both Jagm ohan10 
a n d  P ro f. L a m b 11 ag ree , w h a t th e  S h e ik h  re a lly  w a n te d  w as 
independence. The Sheikh him self m ade this clear in a discussion 
w ith W arren Austin, the Ambassador of the United States of America 
to the United Nations, on 28 Jan u ary  1948. Given that independence 
w as p o litica lly  im possib le  a t th e  tim e, Sheikh  A bdullah  leaned  
towards cooperation with India rather than Pakistan because of his

9 See Puri, K ashm ir T ow ards Insurgency, pp. 44-45; K orbel, D an g er in  K ashm ir, 
P rin ce to n  U n iversity  P ress  1954, revised  edition  1966, pp . 221-222; B hushan, 
S tate Politics and  G overnm ent, Jam m u and Kashmir ( J a y  Kay B ook H ouse, 1985), 
pp. 94-96.

10 Jag m o h an , M y  Frozen Turbulence in Kashmir, A llied Publishers L td. (3rd. E dition , 
1995)

11 Lam b, A lastair, Kadbmir-A Did pitted Legacy, R oxford  Books (1991)
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past conflicts w ith  the  M uslim  C onference and M uslim  religious 
leaders in Kashmir and because of his personal links w ith N ehru. In 
addition, it m ust have been clear to him that if the State acceded to 
Pakistan, the enthusiasm of the Kashmiris for autonom y would have 
been much reduced.

In Ju ly  1952, the leaders of the National Conference reached an 
agreement in Delhi w ith N ehru and the Indian Government about the 
future of the relationship between Jam m u and Kashmir and India. 
The hereditary rulership of Jam m u and Kashmir was to be replaced 
by an elected H ead  of State, to  be know n as the Sadar-i-R iyasat. 
Laws which reserved rights of land ownership in the State to citizens 
of the State were to be retained (as they still a re). The State would 
have its own flag. The pow er of the P resident of Ind ia  to declare 
emergency rule could be exercised only at the request or w ith the 
concurrence of the State government. The residuary powers under 
the Indian C onstitution were to be vested in the State and not (as 
with all other States) in the Union Government.

The Delhi Agreement involved substantial concessions to Sheikh 
Abdullah and gave Jam m u and Kashmir a degree of autonomy which 
no other State has been granted under the Indian Constitution. The 
motive, presumably, was to secure the Sheikh’s support for accession.

The D elhi Agreem ent was partially  im plem ented in Novem ber 
1952 w hen the  C onstituen t Assem bly elected the form er Yuvraj, 
Karan Singh, the first Sadar-i-R iyasat. However, Sheikh Abdullah 
delayed implementation of the rest of the Agreement. In  Novem ber
1952, the  Sheikh  o rd ered  the  a rre s t o f tw o leaders of th e  P ra ja  
Parishad - an act which heightened the already considerable tension 
in Jam m u, where the Praja Parishad had been campaigning for the 
separation of Jam m u from Kashmir and the abolition of the special 
status of Jam m u and Kashmir. The Praja  Parishad had close links 
w ith  the  leading H indu political p a rty  in India, the J a n a  Sangh, 
whose President, Dr. S. P. Mookerjee, tried to enter Jam m u m M ay
1953. H e was arrested  and died in detention in Srinagar a m onth 
later. Though his death was probably due to natural causes, it led to 
an upsurge of anger in India against Sheikh Abdullah. M eanwhile, 
the Sheikh had raised the question of independence again in widely- 
reported discussions w ith Adlai Stevenson (statesman and American 
Presidential candidate in 1952 and again in 1956) w hen the latter 
visited Srinagar in M ay 1953. H e set up a W orking Committee of the
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C onstituent Assem bly to consider a w ide range o f options for the 
future of the State. At a meeting of the Committee in M ay 1953 he 
denounced the D elhi Agreement and advocated independence for the 
Valley. The Sheikh hinted at the possibility of independence in public 
speeches in July.

These activities not only disturbed the Indian Governm ent but 
caused divisions within the National Conference. As a  result Karan 
Singh, acting in great secrecy and in cooperation with representatives 
o f the  Ind ian  G overnm en t and  w ith  Sheikh  A bdullah 's D eputy, 
Bakshi Ghulam Mohammed, dismissed Sheikh Abdullah on the night 
o f  8-9  A u g u s t 1953 an d  o rd e re d  h is a r re s t .  B a k sh i G h u lam  
M ohammed replaced him as Prime Minister. There were disturbances 
w hich , acco rd ing  to official records, resu lted  in 70 deaths (and 
according to o ther accounts m any m ore) b u t these w ere quickly  
suppressed and were followed by relative calm in both Kashmir and 
Jam m u. Bakshi Ghulam  M oham m ed declared tha t the State was a 
perm anent p art of India and proceeded to implement the rest of the 
Delhi Agreement.

M eanwhile, the U nited N ations had continued its concern with 
Jam m u and Kashmir. In M arch 1950 the U N  appointed Sir Owen 
Dixon, the distinguished Chief Justice of Australia, its representative 
in India and Pakistan. In the course of his mission Sir Owen raised 
with the Prime M inisters of both countries the possibility of regional 
plebiscites, either throughout the various regions w ithin the State or 
in the Valley of Kashm ir alone, leading to  a partition  of the State. 
N ehru  showed in terest in the plan, probably believing that Sheikh 
Abdullah could ensure a vote for India in a plebiscite in the Valley. 
However, the plan was rejected by both Sheikh Abdullah himself and 
by the Pakistani Prim e M inister, L iaquat Ali Khan. Dixon, in his 
report to the U nited Nations in Septem ber 1950, rejected the idea of a 
plebiscite of the entire State, saying: «The interest of the people, the 
justice as well as the perm anence of the settlement, and the imperative 
necessity  o f avoiding  a n o th e r refugee  prob lem , all p o in t to the  
wisdom of adopting partition as the principle of settlem ent and of 
abandoning that of an overall plebiscite. But in addition the economic 
and geographic considerations point in the same direction.* However, 
the Dixon plan — probably the best hope then available for a peaceful 
and perm anent solution to the Kashmir dispute — fell to the ground.

The Security Council returned to the issue w ith its resolution 91
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(1951) on 30 M arch 1951. This affirmed that any determ ination of 
the  fu tu re  shape and  affilia tion  o f Ja m m u  and  K ashm ir b y  the 
proposed Constituent Assembly w ould not constitute a  disposition of 
the State in accordance with the principle (embodied in the Security 
Council’s earlier resolutions) th a t the final disposition of the State 
should «be made in accordance with the will of the people expressed 
th rough  the dem ocratic m ethod of a free and im partial plebiscite 
conducted under the auspices of the United Nations*. The resolution 
called for the appointm ent of a new Representative and for India and 
Pakistan  to cooperate w ith  the  U N  in dem ilitarising the State. It 
decided to re ta in  the small group of m ilitary observers w hich had 
been sent to  m onitor the cease-fire in 1949 (and which has continued 
to do so ever since). On 29 M ay 1951 the Security Council approved 
the  te x t of a le tte r  to  be sen t to  th e  G overnm ents of In d ia  and  
P a k is ta n  e x p re ss in g  c o n c e rn  a t th e  re c e n t su m m o ning  o f th e  
Constituent Assembly by  the Yuvraj. Dr. F rank  Graham, a form er 
A m erican  S en a to r, w as a p p o in te d  th e  U N  re p re se n ta t iv e . H e 
produced detailed plans for demilitarisation which were approved by 
a Security Council resolution of 23 Decem ber 1952 but were never 
implemented.

In October 1956 the Constituent Assembly adopted a constitution 
for Jam m u and Kashm ir w hich declared (contrary to the Security 
C ouncil’s resolution 91 o f 1951) th a t the State «is and shall be an 
in teg ra l p a r t  o f th e  U n ion  o f Ind ia* . O n  24 J a n u a r y  1957 th e  
Security Council reaffirm ed th a t resolution. However, a resolution 
calling for the study of a proposal for a U N  force in Kashm ir was 
vetoed by the USSR . The U N  sent the Swedish diplom at G unnar 
J a r r in g  to r e p o r t  on K ashm ir, b u t he w as u nab le  to  m ake an y  
concrete proposals.

D u r in g  th e  d e b a te  on th e  1951 R e so lu tio n , th e  In d ia n  
representative at the UN, B .N. Rau, had said: «My governm ent’s 
view is th a t while the C onstituent Assem bly may, if it so desires, 
express an opinion on this question it can take no decision on it.» 
However, Indian  acceptance o f the principle of self-determ ination 
through a  plebiscite in Jam m u and Kashmir eroded when, in 1954, 
Pakistan  en tered  into a m ilitary  pact w ith  the USA  and began to 
receive American weapons. O n 29 M arch 1956, N ehru, in a  speech to 
the Indian Parliament, formally w ithdrew  the offer of a plebiscite.

In  spite of the Indian Governm ent’s change of position and the
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adoption of the State Constitution, Sheikh Abdullah continued to call 
for a plebiscite th rough the ‘Plebiscite F ro n t’ founded by his close 
associate, M irza Afzal Beg. In Jan u ary  1958 the Sheikh was released, 
but his outspoken support for a plebiscite led to his re-arrest in April. 
Elections to the Legislative Assembly of Jam m u and Kashmir were 
held in 1957 and 1962. O n each occasion the N ational Conference 
(i.e. Bakshi Ghulam M oham m ed’s supporters) won all or nearly all 
the seats in Muslim majority areas, w ith the Praja Parishad winning a 
handful of seats in Jam m u. Both elections are regarded as having 
been heavily rigged.

In O ctober 1963, Bakshi Ghulam  M oham m ed retired  and was 
succeeded by  the ineffective K hw aja Sham suddin. J u s t  before his 
retirem ent he announced a num ber of changes of symbolic, if not 
practical, im portance - notably the alteration of the title of H ead of 
S ta te  fro m  S a d a r - i-R iy a s a t  to  G o v e rn o r  a n d  o f th e  H e a d  o f 
Governm ent from Prime M inister to Chief Minister, to  conform with 
the practice in other Indian States. This, together w ith the extension 
of a num ber of provisions of the Indian Constitution to Jam m u and 
Kashmir, em phasised the increasing pressure for absorption of the 
State into the Indian Union. 12

V io len t d is tu rb a n c e s  b ro k e  o u t in  S r in a g a r  a t  th e  en d  o f 
December 1963, following the theft of a holy relic, a hair supposed to 
have come from  th e  head  o f th e  P ro p h e t M oham m ed, from  the 
H azratbal Shrine. The relic was mysteriously returned to the shrine a 
week later, though disturbances continued for another month, until 
th e  r e tu rn e d  h a ir  w as d e c la re d  g e n u in e  b y  re lig io u s  le a d e rs . 
Following the disturbances, Shamsuddin was removed and replaced 
by G. M. Sadiq, an associate of Sheikh Abdullah who was, however, 
a c c ep ta b le  to  th e  In d ia n  G o v ern m en t. In  A p ril 1964, S h e ik h  
Abdullah was released from prison. However, later that year theState 
g overnm en t ag reed  to the  ex tension  to  Jam m u  an d  K ashm ir of 
Articles 356 and 357 of the Indian Constitution - a crucial step which 
enabled the President of India to impose presidential rule in the State 
w ithout the prior approval of the State legislature. In  M arch 1965, 
while Sheikh Abdullah and M irza Afzal Beg were abroad, leaders of 
their Plebiscite F ron t w ere arrested  in Srinagar. Sheikh Abdullah,

12 Puri, in  Triumph and Tragedy o f Indian Federalism, p . 151, refers to  28 P residen tial 
O rd ers  betw een  1954 and  1977 extending provisions of th e  Ind ian  C onstitution  to 
Jam m u  and  K ashm ir. H e also lists, in  A ppendix  L, 262 central governm ent statutes 
m ade applicable to  th e  S ta te u p  to 1973.
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while out of the country, did a num ber o f things w hich upset the 
Ind ian  G overnm ent, inc lud ing  m eeting  w ith  the  C hinese Prim e 
M inister C hou En-lai (C hina had of course defeated Ind ia  in the 
Assam W ar of 1962 and was sympathetic to Pakistan). As a result, 
Sheikh Abdullah and M irza Afzal Beg were once again arrested and 
detained  on th e ir  re tu rn  to  Ind ia  in  M ay 1965. R ioting and  civil 
disobedience followed in Kashmir. At about this time, Pakistan began 
a policy of active in te rven tio n  in K ashm ir w hich  led to the  w ar 
described in the next section.

H istor ica l B ackground 1965-1982
In  early  1965, th e  re la tio n sh ip  b e tw een  In d ia  and  P ak is tan  

deteriorated sharply as a result of skirmishes in the desolate Rann of 
Kutch. In Jam m u and Kashmir, the re-arrest of Sheikh Abdullah and 
M irza Afzal Beg led to  rio ting  and a  civil disobedience cam paign 
sponsored both by the Plebiscite F ron t and by the rival pro-Pakistan 
Awami Action Committee, led by M irwaiz M ohammed Farooq. The 
Pakistan Governm ent, thinking th a t it could gain advantages from 
instigating a rising in the Valley of Kashmir, began to train and arm 
irregu lars w ho sta rted  to infiltrate the Valley. However, Pakistan  
overestim ated the willingness of the  people of the Valley to  join a 
revolt and underestim ated the Indian Army, following its humiliation 
by  th e  C h in ese  in  1962. B y A u g u s t 1965, som e th o u sa n d s  of 
ir re g u la rs  h ad  c ro ssed  th e  b o rd e r  an d  in th a t  m onth  P a k is tan  
committed regular forces to their assistance. However, the Pakistanis 
received little support from the people of Kashmir. O n 1 September, 
P ak istan i forces, including  tanks, launched  an a ttack  across the 
southern end of the cease-fire line w ith the apparent aim of cutting 
the link from India to Kashm ir through Jam m u. O n 6 September, 
India extended the w ar by launching an attack towards Lahore in the 
Pakistani State of Punjab. By resolutions of 4 and 6 September, the 
Security Council called on India and Pakistan to cease hostilities and 
by a reso lu tion  of 20 Sep tem ber it o rd ered  them  to  do so. They 
complied w ith this order and a cease-fire took effect on 23 September, 
though minor incidents continued along the cease-fire line for several 
m onths. An offer by the U S S R  to  host ta lk s betw een  Ind ia  and 
Pakistan was accepted by both parties. Talks opened in Tashkent on 3 
Jan u ary  1966 between President Ayub Khan of Pakistan and N ehrus 
su c c e s so r  as P rim e  M in is te r  o f  In d ia , L ai B a h a d u r  S h a s tr i .

21



Agreement was reached on 10 Jan u ary  (Shastri died suddenly on the 
follow ing day  an d  w as succeeded  by In d ira  G andh i). The m ain 
elem ent of the  agreem ent w as th a t both  sides should w ithdraw  to 
their pre-w ar boundaries (including the cease-fire line in Jam m u and 
Kashmir). N o attem pt was made to reach a perm anent settlement of 
the Kashmir question.

Although the Kashmiris had not risen in revolt during the war, 
agitation  continued . Follow ing a pro-p lebiscite  dem onstration  in 
Srinagar in October, M irwaiz M ohammed Farooq and his colleagues 
were arrested. W ith the entire opposition leadership under arrest, the 
Sadiq  g overnm en t secured  com fortable re-e lec tion  in 1967. The 
elections were, as before, rigged through the control of nominations. 
Following the election, K aran Singh was offered a  cabinet post in 
D elhi and resigned  as G overnor. By the end o f 1967, the  Ind ian  
G overnm ent had  decided th a t conditions had stabilised enough to 
perm it the release of Sheikh A bdullah  and  the o ther im prisoned 
leaders. The Sheikh continued to  follow an equivocal line, calling for 
a p leb iscite  and  m aking friend ly  gestu res to  P ak is tan  b u t never 
expressing support for its 1965 intervention. H e revived the Plebiscite 
Front, which adopted as its policy a semi-federal State of Jam m u and 
Kashmir w ith the option of independence or accession to Pakistan. In 
Ja n u a ry  1971, Sheikh A bdullah, his son-in-law  G. M . Shah, and 
M irza Afzal Beg were banned from Jam m u and Kashmir (though not 
p laced  u nd er a rres t) . M any  leaders of the Plebiscite F ro n t w ere 
detained, and the F ron t itself was declared unlawful.

In D ecem ber 1971, a th ird  w ar broke out betw een Ind ia  and 
Pakistan. O n this occasion it was triggered by Indian support for the 
independence movement in East Pakistan. Fighting spread to Jam m u 
and Kashmir, w here neither side made significant gains. Elsewhere, 
however, the Indian Arm y was swiftly victorious. A cease-fire was 
agreed on 17 Decem ber and East Pakistan achieved independence as 
Bangladesh.

On 28 Ju n e  1972, the President of Pakistan, Zulfikar Ali Bhutto, 
and M rs. Gandhi m et at Simla. The outcome of this meeting was the 
S im la  A g re e m e n t o f 3 J u ly  1972. I t  in c lu d e d  th e  fo llo w in g  
statements:

«T hat the  tw o co un tries  are reso lved  to se ttle  th e ir
d if fe re n c e s  b y  p e a c e fu l m ean s th ro u g h  b ila te ra l
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negotiations or by  any other peaceful means m utually 
agreed upon between them. Pending the final settlement 
of any  of th e  p ro b lem s b e tw een  th e  tw o  co u n tries , 
neither side shall unilaterally alter the situation and both 
sh a ll p re v e n t  th e  o rg a n is a t io n , a s s is ta n c e  o r 
e n c o u ra g e m e n t o f a n y  a c ts  d e tr im e n ta l  to  th e  
m aintenance of peaceful and harmonious relations ...
«That the basic issues and causes of conflict which have 
bedevilled the relations betw een the two countries for 
the last 25 years shall be resolved by peaceful means.
«That they  shall always respect each o th e r’s national 
unity, te rrito ria l integrity, political independence and 
sovereign equality.»

The agreem ent contains two specific references to Jam m u and 
Kashmir. These are:

«In Jam m u and Kashmir, the line of control resulting 
from  th e  cease-fire  of D ecem b er 17, 1971, shall be 
r e s p e c te d  b y  b o th  s id e s  w ith o u t p re ju d ic e  to  th e  
recognised position of either side. N either side shall seek 
to alter it unilaterally, irrespective of m utual differences 
and legal interpretations. Both sides further undertake to 
refrain from the threat or the use of force in violation of 
this line ...
«Both Governments agree that ... the representatives of 
the two sides will meet to discuss further the modalities 
and arrangem ents for the establishment of durable peace 
an d  n o rm a lisa tio n  o f re la tio n s , in c lu d in g  ... a final 
settlement of Jam m u and Kashmir*.

The Sim la A greem ent is a docum ent of g rea t im portance  in 
relation  to Jam m u  and Kashm ir. It involves a recognition  o f the 
cease-fire line as the de facto boundaiy  between the areas controlled by 
India and by Pakistan, and a renunciation of the use of force either to 
change that boundary or to subvert the regime on the other side of 
the boundaiy. O n the other hand, Jam m u and Kashmir is recognised 
as an issue requiring «settlement» and the claim of India to de jure title
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to Jam m u and Kashmir (or at least the Indian-occupied p art of it) is 
n o t acknow ledged. The agreem ent requ ires the existing d isputes 
betw een the countries to be settled  b ila terally  (and  therefore, by 
implication, to the exclusion of reference to third parties such as the 
U N  except with the consent of both India and Pakistan). However, 
the people of Jam m u and Kashmir were not parties to the Agreement 
and it w ould  seem  th a t the A greem ent cannot, in th e ir absence, 
override any rights which they (or any section of them) may have in 
international law.

G. M. Sadiq, the Chief M inister of Jam m u and Kashmir, died in 
office in Decem ber 1971 and was succeeded by Syed M ir Qasim. The 
latter won the State elections in M arch 1972, with small numbers of 
seats going to the pro-Pakistan Jam aat-i-Islam i and, in Jam m u, to 
th e  J a n a  S an g h  (w h ich  h ad  su c ceed ed  th e  P ra ja  P a r is h a d  as 
representatives of the H indus). Subsequently the detained political 
leaders were released and in Ju n e  and Ju ly  1972 Sheikh Abdullah, 
M irza Afzal Beg and G. M . Shah were allowed to re-enter the State. 
The ban on the Plebiscite Front was w ithdraw n in Jan u ary  1973.

Sheikh Abdullah continued to follow an ambivalent line. While 
maintaining that the people of Jam m u and Kashmir had a continuing 
right to self-determination, he condemned Pakistani criticism of the 
Indian Government. In 1974, Sheikh Abdullah and M irza Afzal Beg 
en tered  in to  d iscussions w ith  the  Ind ian  G overnm ent, w hich  in 
F eb ru a ry  1975 resu lted  in an agreem ent know n as the K ashm ir 
Accord. The main provisions of the Accord were:

«1. T he S ta te  of Ja m m u  an d  K ashm ir w h ich  is a 
constituent unit of the Union of India shall, in its 
relation w ith the Union, continue to be governed 
by Article 370 of the Constitution of India.

«2. The residuary  pow ers of legislation shall remain 
w ith the State; however, [the Indian] Parliam ent 
will continue to have power to make laws relating 
to the  prevention  o f activities d irected  tow ards 
d isc la im in g , q u e s tio n in g  o r d is ru p t in g  th e  
sovereignty  and te rrito ria l in tegrity  of Ind ia  or 
bringing about cession of a part of the territory  of 
India or secession of a  part of the territory of India 
from  the  U nion or causing insu lt to the  Ind ian
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N ational Flag, the Indian  N ational Anthem  and 
the Constitution.®

The Accord also contained provisions for the review by the State 
government of legislation made by the Union Parliam ent and applied 
to the State, bu t any amendment or repeal of such laws would require 
the assent of the President of India, which «would be sympathetically 
considered® but could be withheld.

The Accord represented on the face of it a substantial surrender 
by S h e ik h  A b d u lla h . H is  aim  o f  r e s to r in g  th e  S ta te  to its 
constitu tional position  a t the tim e o f his rem oval in 1953 largely 
failed. Article 370 of the Indian Constitution was indeed retained, but 
the various extensions of Indian legislation to the State since 1953 
were not effectively clawed back. M irza Afzal Beg was unable even to 
p e rsu a d e  th e  In d ia n  G o v e rn m e n t to  re s to re  th e  sy m b o lica lly  
im portant titles o f Sadar-i-R iyasat and Prim e M inister. Above all, 
Article 2 of the Accord involved the recognition of the permanence of 
the State's accession to  India and the renunciation of any claim to 
independence or accession to Pakistan . Even so, the A ccord was 
condemned by the J a n a  Sangh - and also, on opposite grounds, by 
Bhutto and M irwaiz M oham med Farooq.

The Kashmir Accord should probably be seen as a consequence of 
the 1971 W ar.13 Pakistan’s catastrophic defeat and dismemberment 
meant that it was no longer a serious threat to the Indian position in 
K ashm ir. S h e ik h  A b d u lla h ’s b a rg a in in g  p o s itio n  w as g re a tly  
w eakened . I f  P ak is tan  had  accep ted  the dtatuJ quo by  th e  Sim la 
Agreement, Sheikh Abdullah and the Kashmiris had little alternative 
b u t to  do the  same. The K ashm ir A ccord does no t seem to have 
damaged the Sheikh’s popularity; Balraj Puri says that he received a 
hysterical welcome on his re turn  from exile in 1975.

Sheikh A bdullah’s rew ard for accepting the Accord was his return 
to power. O n  25 February 1975 he was elected as leader of the State’s 
ru ling  C ongress P a rty  and  C hief M in is te r in p lace of Syed M ir 
Oasim. However, he refused to join the Congress Party  and instead 
revived the old National Conference, into which the Plebiscite Front

13 See the discussion in Puri, op.cit., pp. 170 et deq.
14 Op.cit., p. 1 /8 .
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was merged. There followed a period of some political confusion, with 
Sheikh A bdullah leading a governm ent supported by the Congress 
P a r ty  w hile  also  lead in g  an o pp o sitio n  p a rty . In  M arch  1977, 
C ongress w ith d rew  its support. Sheikh A bdullah  p e rsu aded  the 
Governor to dissolve the Assembly and call an election.

The 1977 election is widely regarded  as the m ost free and fair 
election  in the  h isto ry  of the S tate . Sheikh  A b d u llah ’s N ational 
C onference w on a  c lear v ic to ry  w ith  47 o f the  76 seats overall 
(including 39 out of 42 in the Valley of Kashmir). Congress won only
11 seats (all of them in Jam m u) and the Ja n a ta  Party  — basically an 
il l -a s so r te d  c o a litio n  w h ich  h ad  som e su p p o r t  fro m  M irw a iz  
M oham med Farooq — won 13 seats, including two in the Valley.

None of the parties or candidates in the 1977 election questioned 
the fact of accession to India.15 It is clear that the Indian Government 
would not have tolerated any overt challenge to accession by any of 
the parties contesting the election. However, Article 370 does appear 
to have been an issue. The m anifesto of the N ational Conference 
attacked the erosion of Article 370, and claimed the right to reject any 
extension of the Indian Constitution or Union laws to  Jam m u and 
Kashmir after 9 A ugust 1953 (the date of the coup against Sheikh 
Abdullah). Balraj Puri claims that a threat of abrogation by  the Ja n a  
Sangh swung the Valley behind the N ational Conference, and that 
Sheikh Abdullah threatened secession from India if Article 370 was 
a b ro g a te d .16 In  a n y  e v en t, th e re  can  be no d o u b t as to  th e  
genuineness of popular support for the Sheikh, notwithstanding his 
acceptance of the Accord.17

During his final years in office the ageing Sheikh became more 
authoritarian and determined to entrench his family in power. M irza 
Afzal Beg, his oldest ally, broke with him in 1978 and set up his own

15 Op.cit., p. 190.
16 Op.cit., p . 140.
17 A  p ro -P a k is ta n i a c tiv is t is re p o r te d  as h av in g  said , m u ch  la te r , «W e alw ays 

d isagreed w ith  S heikh  Saheb b u t it  w as h a rd  to  quibble w ith  h im  in 1975. D espite 
differences, one doesn 't quibble w ith  a  m an w ho  nad spent m ost o f his political life 
in  ja il w h ile  f ig h tin g  fo r  h is  p e o p le .» (R e p o r te d  b y  A sh u to sh  V a rsh n e y  in 
Perspectives on Kashmir, ed. Thomas, p. 232) F o r a con tra ry  view  o f the fairness of 
the election, see P rem  N ath  Bazaz, D em ocracy  th ro u gh  In tim idation  an d  T erro r 
(1978).
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short-lived party . The Sheikh relied  increasingly  on his able and 
powerful wife, Begum A kbar Je h a n  Abdullah, and his sons, Tariq 
and Farooq, an d  son-in-law  G. M . Shah. O n  8 Sep tem ber 1982 
Sheikh Abdullah, the «Lion of Kashmir*, died, to be succeeded as 
Chief M inister by his son, Dr. Farooq Abdullah.

H istorica l B ackground 1982-1990
Dr. Farooq Abdullah’s relationship with the Indian Government 

was uneasy. A month after his father's death he secured the passage 
through  the S ta te ’s Legislative Assem bly of a highly controversial 
Resettlem ent Bill, providing for the resettlem ent o f Kashmiris who 
had fled to Azad Kashmir or Pakistan. However, Dr. Abdullah agreed 
to accept a reference to the Supreme C ourt of India for a decision on 
the constitu tionality  of the Bill. (The decision had  still not been 
delivered by 1993). Proposals for an alliance between the National 
Conference and Indira Gandhi's Congress (I) in the State elections of 
1983 collapsed. In  the event the election becam e a fight betw een 
them, w ith the National Conference winning 46 seats (mainly in the 
Valley of Kashmir) and Congress (I) winning 26 seats in Jam m u. The 
extrem ist M uslim  p arty  in K ashm ir and H indu  parties in Jam m u 
were overwhelmed. The 1983 election is regarded as the only election 
apart from 1977 which was reasonably fair.

Rioting took place in Kashm ir in late 1983 and 1984. One riot 
forced the abandonm ent of a cricket m atch between India and the 
W est Indies in  S rinagar in  O c to b er 1983. In  F eb ru a ry  1984 the  
m urder o f an Indian diplom at in England by Kashmiri nationalists 
and the execution in India of the Kashm iri m ilitant M aqbool B utt 
raised tension higher. The Indian Governm ent became concerned that 
the serious violence which had erupted in the Indian Punjab might 
spread to Kashmir. As a result, M rs. Gandhi decided that Jam m u and 
Kashmir needed a strong Governor and appointed Jagm ohan to that 
office in April 1984.

Meanwhile, Dr. Abdullah was facing a challenge to his leadership 
from  his b ro th e r-  in -law  G. M . Shah , w ho w as in tr ig u in g  w ith  
Congress (I). The National Conference split into two factions which 
held separate parly  conventions in M ay 1984. O n 2 Ju ly  G. M. Shah 
and  th e  o th e r  lead e rs  o f h is fac tio n  h ad  a sec re t m eeting  w ith  
Jagm ohan, asking him to appoint Shah as Chief Minister. Jagm ohan
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w ould  have p re fe rred  to  im pose G o v ern o r’s Rule, b u t w hen his 
request for authority to do so was refused by the Indian Government 
he a p p o in te d  S h ah  as C h ie f M in is te r  w ith o u t w a itin g  for th e  
Legislative Assembly to pass a vote of no confidence in Dr. Abdullah. 
Shah thereupon took office with the support of a bare majority in the 
Assembly, consisting of Congress (I) and 13 members of the National 
Conference.

The appoin tm ent o f Shah as C hief M inister w as a disaster. A 
m ajority composed m ainly of Congress (I) m embers from Jam m u, 
together w ith  a faction of N ational Conference m em bers who had 
seceded from the main body of the party, was inevitably seen in the 
Valley of Kashmir as lacking any kind of political legitimacy. Shah’s 
dependence on Congress (I) and Jagm ohan’s by-passing of normal 
constitutional procedures in appointing him led to Shah being seen as 
a puppet of the Indian Government, and the belief tha t Article 370 of 
the Indian Constitution (to which Jagm ohan was strongly opposed) 
gave Jam m u and Kashm ir some degree of effective autonom y was 
s h a tte re d . F u r th e rm o re , S h a h ’s a d m in is tra tio n  p ro v e d  to  be 
exceptionally incom petent and co rrup t (Jagm ohan  describes it as 
having virtually gone on a looting spree). Eventually, after serious 
communal rioting which Shah was unable to control, Congress (I) 
w ithdrew  its support. On 7 M arch 1986 Jagm ohan dismissed Shah, 
suspended the Legislative Assembly and imposed G overnor’s Rule.

Jagm ohan  tem porarily restored order and had some success in 
making the State administration more honest and efficient. However, 
perm anent G overnor’s Rule was not envisaged and Rajiv G andhi 
(who had becom e Prim e M inister of Ind ia  following his m other's 
assassination) entered  into discussions w ith Dr. Farooq  Abdullah, 
w hich resulted  in the la tte r’s re-appointm ent as C hief M inister in 
Novem ber 1986. Elections were held in M arch 1987. These resulted 
in Dr. A bdullah’s N ational Conference winning 38 seats (mainly in 
the Valley of Kashmir) and Congress (I) winning 24 seats in Jam m u. 
Dr. Abdullah became the leader of a National Conference - Congress 
(I) coalition. The fairness of these elections is highly suspect, w ith 
a lle g a tio n s  o f v o te -r ig g in g  b y  th e  N a tio n a l  C o n fe re n c e  an d  
intimidation of candidates of the opposition Muslim U nited Front.

In August 1988 there was a  series of bomb explosions in Kashmir 
and eight rio ters w ere killed by police. These events m arked  the 
open ing  o f a cam paign  o f v io lence by  the m ilitan t Ja m m u  and



Kashmir Liberation Front (JK L F ). O ver the next few months there 
were frequent explosions, demonstrations and political strikes, though 
few d e a th s . N ew  m ilita n t g ro u p s  b eg an  to  em erge. T he S ta te  
government appeared to be ineffective and powerless.

Jagm ohan’s term  of office ended on 12 Ju ly  1989. There was a 
serious incident the following day, when two members of the C RPF 
and four bystanders were killed. Strikes and explosions continued, 
particularly on Indian Independence D ay (15 August). There were 
attacks on N ational C onference and  C ongress (I) leaders. O n 14 
Septem ber T ikka Lai Taploo, a leading K ashm iri P an d it and the 
President of the State branch of the Bharatiya Jan a ta  Party  (B J P  - a 
Hindu Nationalist party  which has become the main opposition party  
in the  Ind ian  Parliam en t) w as assassina ted  outside his house in 
Srinagar. S trikes, explosions and  a ttack s by  m ilitants continued  
through Septem ber and October. O n  4 Novem ber the retired judge 
N. K. Ganjoo, a Kashmiri Pandit who had sentenced M aqbool Butt to 
death, was assassinated. U nrest spread to the D oda district.

Elections for the State's m em bers o f the Lok Sabha (the lower 
house of the Indian Parliament) were held on 22 Novem ber 1989. As 
the result of a boycott organised and enforced by the militants, the 
tu rnout in m any places in the Valley was a  mere one per cent, five 
votes only being cast in Sopore town and none at all at many polling 
stations.

In an incident which drew  international attention to Kashmir, the 
JK L F  kidnapped Dr. Rubaiya Sayeed, daughter of the Indian Home 
Minister, on 8 December. Although the kidnapping was condemned 
by several Muslim leaders, the JK L F  threatened to kill Dr. Sayeed 
unless a num ber of leading militants were released from prison. The 
State governm ent gave way and released them, giving an im portant 
propaganda victoiy to the militants.

Violent incidents increased further. A leading Kashm iri Pandit 
journalist, P rem  N ath  B utt, w as assassinated  in A nantnag  on 27 
December. Thirteen people were killed on 8 Ja n u a ry  1990. O n 19 
January  the Indian Governm ent (with V. P. Singh of the Jan a ta  Dal 
as Prime M inister) sent Jagm ohan back to the State as Governor. He 
im m ediately declared  G overnor’s R ule and Dr. F arooq  A bdullah  
resigned. O n 21 Jan u ary  Jagm ohan reached Srinagar and ordered a 
crackdown. A massive protest procession m arched through Srinagar



that day; it was fired on by the CRP F, with (according to Jagm ohan)
12 deaths, though other estimates place the num ber at 60 or more. 
F u rth e r  d iso rder and m ore deaths occurred  on the 22nd. O n 25 
Jan u ary  four Indian Air Force officers were shot dead by militants in 
Srinagar. O n the 26th foreign m edia correspondents w ere placed 
under severe restrictions, and Kashmir was effectively closed to the 
foreign media until after Jagm ohan’s removal from office in May. On
13 February  Lassa Kaul, the head of Srinagar D oordarshan (TV) was 
m urdered by militants from the JK L F  - an event which emphasised 
the  m ilitan ts ' aim  to get co n tro l o f th e  m edia. O n 19 F e b ru a ry  
Ja g m o h a n  d isso lved  the  L eg isla tive  A ssem bly  (fo r w h ich  new  
elections have never been held). A t least 17 people w ere killed in 
incidents on 1 M arch.

O ver the early months of 1990 the Kashmiri Pandit community 
began to flee from the Valley of Kashmir. In all, it is estimated that 
abou t 250,000 out of the original to tal of 300,000 have left. The 
circum stances in  w hich  th is exodus came about are controversial. 
Some groups have accused Jagm ohan of encouraging the flight for 
propaganda reasons. Jagm ohan has denied this, and we see no reason 
to doubt his word. The motive attributed to him seems far-fetched. A 
num ber of leading members of the Pandit community had been killed 
by  th e  m ilitan ts , an d  som e 70 H in d u s in  all h ad  been  k illed  in 
Kashmir between Decem ber 1989 and M ay 1990. I t is true that (with 
one excep tion  w h ich  o ccu rred  m uch la te r)  th e re  have been  no 
communal killings such as occurred in the Punjab, w hen ordinary 
Hindus were killed simply because they were Hindus. (The exception 
was a m assacre at K ishtaw ar in D oda district on 14 A ugust 1993, 
w hen 16 H indus were removed from a bus and shot). However, the 
killing of leading Pandits, coupled with threats which were published 
in militant-controlled newspapers, is more than sufficient to account 
for the panic and flight of the Pandits.

O n  6 A pril M u sh ir u l-H aq , the  V ice-C hancellor o f K ashm ir 
University, and his personal assistant were kidnapped by the Jam m u 
and Kashm ir S tudent Liberation Front. They w ere m urdered four 
days later. Professor ul-H aq was a well-respected progressive Muslim 
and it is not clear w hy he was killed. An even more im portant m urder 
was that of M irwaiz M ohammed Farooq, who was shot dead on 21 
M ay by three unidentified young Kashmiris. The motives of his killers 
remain wholly obscure. The M irwaiz (who had been, as mentioned 
above, the leader of the pro-Pakistan Awami Action Committee) was
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extremely popular, both as a religious and political leader. His death 
led to immediate and violent protests, w ith at least 25 people being 
killed by the CRPF. This caused international protests. O n 24 May, 
Jagm ohan was dismissed by the Indian Governm ent and replaced by 
G. C. Saxena.

extremely popular, both as a religious and political leader. His death 
led to immediate and violent protests, with at least 25 people being 
killed by the CRPF. This caused international protests. On 24 May, 
Jagmohan was dismissed by the Indian Government and replaced by 
G. C. Saxena. 
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Chapter 4

The Uprising in  K ashm ir - Origins and A ttitudes

T he A lienation  o f  K ashm ir
As appears from the summary of the historical background, the 

present disturbances, which began in 1988 and by the spring of 1990 
had become virtually a low-level civil war, are far more serious than 
the occasional riots and demonstrations of earlier years. W hy did this 
happen? And w hy did it not happen earlier?

To begin with, it is by no means certain that in 1947 a majority of 
Kashmiris (as opposed to non-K ashm iri M uslims elsewhere in the 
State) wished to accede to Pakistan. Nehru's belief tha t India should 
achieve independence as a united  secular S tate w as supported  by 
m any M uslim s; indeed  m  1947 the  so lid ly  M uslim  N o rth  W est 
Frontier Province had a Congress government and in a plebiscite only 
voted by a  narrow  majority in favour of joining Pakistan. It is very 
possible that a  plebiscite in the early years in Jam m u and Kashmir 
would have produced a  majority m favour of accession to India, at 
least if Sheikh Abdullah had been willing to back it. He might well 
have done so, though he would probably have insisted on Jam m u and 
Kashmir being allowed to retain a significant measure of autonomy as 
the price for his support.

W hatever the position in the early years may have been, India's 
refusal to allow a plebiscite and its policy of chipping away at the 
autonomy given to Jam m u and Kashmir by Article 370 of the Indian 
C onstitution led to increasing resentm ent in Kashmir. But Sheikh 
Abdullah - despite his exclusion from pow er from 1953 to 1975, and 
his imprisonment or exile for much of that period - never entirely cut 
his links w ith  India. A lthough he was willing to play the Pakistan 
card as a tactical manoeuvre, he never seems really to have w anted 
accession to  Pakistan . H e w anted  independence and, failing that, 
autonomy under Indian paramountcy.

32



Such was the dominance of this extraordinary man that it can be 
argued that he distorted the political process in Kashmir and that the 
tilt of his own policy towards India (even if that tilt was slight and not 
continuous) concealed the depth of underlying hostility to India. The 
Sheikh ’s stand ing  as a  national hero, gained by his leadership  of 
struggles against both  the M ahara ja  and the Ind ian  G overnm ent, 
enabled him to w in support for policies of cohabitation w ith  India 
which would not otherwise have been accepted.

The Sheikh’s successors inevitably lacked his personal prestige. 
F u r th e rm o re , th e y  s q u a n d e re d  h is p o l i t ic a l  in h e r i ta n c e  b y  
incompetence, corruption, election rigging and family squabbles. The 
decision of G. M . Shah m 1984 and Farooq Abdullah in 1986 to take 
office w ith the support of Congress members from Jam m u saddled 
them  b o th  w ith  th e  lab e l o f In d ian  p u p p e t. By 1989 th e  S ta te  
governm ent w as adrift w ith  no power, no policy, and no shred of 
popular support in the Valley of Kashmir. Into this vacuum moved the 
militants.

Indian and K ashm iri A ttitudes
The public attitude of almost all Indian politicians and most of the 

media towards the Kashmir uprising can be summed up in two catch 
phrases which are constantly repeated: «Pakistan's proxy war» and 
«the shadow of the gun». The first of these implies that the uprising 
was instigated and is being maintained wholly or mainly by Pakistan. 
The second implies that the apparent hostility of Kashmiris to India is 
the result of terroris t pressure by the m ilitants and that Kashmiris 
would settle dow n as willing and peaceful citizens of India if tha t 
pressure was removed. The members of the IC J  mission believe that 
the first of these catch phrases is only partially true and the second is 
an illusion.

A lthough  th e  P ak is tan i G overnm en t officially  denies giving 
assistance to the militants, nobody doubts that the militants have been 
receiving a  great deal of cross-border help. The extent of Pakistani 
G overnm ent involvem ent is unclear, b u t a t the  v e ry  low est the  
Governm ent is turning a blind eye to  activities w hich it could have 
inhibited. It is clear that the Pakistani security service (the ISI), if not 
the Governm ent itself, has been giving active assistance. There is no 
d o u b t th a t th e  w eapons u sed  by  th e  m ilitan ts are  com ing from
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P ak is tan . F o llow ing  th e  ru n -d o w n  o f th e  w a r  in  A fg han is tan , 
northern Pakistan is awash w ith second-hand weapons which can be 
bought on the black market. However, they still cost money; it was 
said that the price of a m odern automatic rifle might be as much as 
500 U .S. dollars. The Indian  Governm ent claims to have captured 
some 11,000 rifles in Kashmir, as well as smaller num bers of other 
weapons, representing an investment of several million dollars before 
taking into account the weapons still in the hands of the militants. 
The militants have been raising funds from Kashm iri communities 
outside India as well as from within Kashmir itself, by both extortion 
and other means. (The IC J  mission was told that Government funds 
officially allocated for development projects in Kashmir are often split 
between Governm ent officials and the militants). However, it is very 
possible that financial help for the militants may have been coming 
from official sources in Pakistan.

I t  is also c lear th a t m ilita ry  tra in in g  is ta k in g  p lace  on the  
Pakistan side of the border. Considerable num bers of Kashmiris have 
been apprehended  by  Indian  forces either try ing  to  leave Indian- 
occupied te rr ito ry  for tra in ing  or on th e ir  w ay back. The Indian  
Government claims to have identified the location of a large num ber 
of training camps in Azad Kashmir and Pakistan. However, it m ust be 
borne in m ind th a t these are not trad itional camps w ith  barracks, 
parade grounds and rifle ranges. Training is elem entary  and m ay 
am ount to no m ore than  a few days of train ing in basic weapons- 
hand ling . The cam ps them selves are p ro b a b ly  v e ry  sim ple and  
capable of being closed down and moved to other locations at very 
short notice.

P a k is ta n i in v o lv e m e n t a p p e a rs  to  h ave  b ee n  re a c tiv e  an d  
o p p o r tu n is t ,  u n lik e  1965 w h e n  P a k is ta n  d e lib e ra te ly  (a n d  
unsuccessfully) set out to foment unrest in Kashmir. It is in Pakistan's 
in terest to  keep the po t simmering, in the hope th a t the financial 
pressure of maintaining a large Indian arm y in Jam m u and Kashmir 
w ill force a w ith d raw a l (though  P ak is tan i claim s o f 300,000 to 
500,000 In d ian  tro op s in th e  S ta te  seem  a gross overestim ate). 
However, the lesson of 1971 has been learned and Pakistan is clearly 
unwilling to take steps w hich m ight provoke a full-scale w ar w ith 
India.

A re la tiv e ly  sm all n u m b e r o f m ilitan ts  com e from  o u ts id e  
Kashmir. R ecent Ind ian  figures indicate th a t 42 aliens have been



captured and 156 killed up to Ju n e  1994, w ith a  further 121 having 
been identified as active. About half of these are Afghans, with most 
of the rest being citizens of either Pakistan  or Azad Kashmir, and 
w ith  insignificant num bers coming from  other Islam ic States. No 
members of the Pakistani regular armed forces have been involved, 
though  tw o o f the  dead  are  said to have been  IS I agents. A lien 
involvement appears to have been negligible until the spring of 1993, 
but to have increased subsequently. The w ithdraw al of P ak istan ’s 
support w ould certainly m ake life m ore difficult for the m ilitants. 
There is, however, no reason to believe that it would bring the conflict 
to an end.

As for opinion in Kashmir, it seems wholly unrealistic to assume 
that hostility to India is the result of enforcement by  terrorist guns. It 
is no doubt true that, as in any similar situation, most ordinary people 
in Kashmir w an t above anything else to be left alone to get on with 
their lives in peace. It is also true that, as recorded elsewhere in this 
report, the militants have been m urdering opposing political leaders 
and those whom  they believe to be inform ers. However, given the 
overw helm ing  ad van tag es w h ich  In d ian  forces in the  V alley of 
Kashmir have over the militants in numbers, equipment, mobility and 
communications, the IC J  mission believes it would be impossible for 
the militants to have m aintained their activities w ithout at least the 
tacit support of the community among whom they live. Indeed, the 
fact th a t there have been m any occasions w hen local communities 
have dem onstrated against the militants as the result of their killing 
innocent people indicates that support is not just due to submission to 
f o rc e .18 T h e re  is l i t t le  d o u b t th a t  it  is n ow  th e  w ish  o f  th e  
overwhelm ing m ajority  of the people of the Valley of K ashm ir to 
sev er th e ir  lin k s  w ith  In d ia . T h is  is p la in ly  tru e  o f ed u c a te d  
K ashm iris ; b o th  th e  d o c to rs  an d  th e  law y ers  a re  o p e n ly  an d  
vehem ently  hostile  to  Ind ia , an d  the  hosp ita ls in  p a rtic u la r  are 
regarded as hotbeds of militancy. The National Conference is wholly 
discredited, and those of its former leaders who still live in Kashmir 
(including the aged Begum Abdullah) do so under constant security 
protection. Even the State Police are so riddled by support for the 
m ilita n ts  th a t  th e y  c a n n o t be e n tru s te d  w ith  a n ti- in su rg e n c y  
functions.

18 A  re ce n t exam ple w as th e  d em o n stra tio n  in A n an tn ag  ag a in s t th e  k illing  b y  a 
m ilitant g roup  on 19 J u n e  1994 o f th e  M irw aiz Q azi N issar. An Ind ian  governm ent 
publication, 'Profile o f Terrorist Violence in Jammu and Kashmir' (M arch  1994) records 
over 100 such occasions.
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P olitica l A im s - Kashmir, In d ia  and Pakistan
I f  the Kashmiris are united in their w ish to  secede from India, 

they are far from united as to w hat should happen after secession. 
There is a sharp division betw een those who support accession to 
Pakistan and those who w ant independence. This division is reflected 
am ong the m ilitant groups, w ith  one of the two m ain groups (the 
J K L F )  s u p p o r tin g  in d e p e n d e n c e  a n d  th e  o th e r  (H e z b u l- i-  
M ujahuddin) supporting accession to  Pakistan. There is an uneasy 
alliance between them. Representatives of both groups told the IC J  
m ission th a t th ey  w ould  figh t the Ind ians to g e th er an d  th a t the  
question of independence or accession to Pakistan would be settled 
democratically after freedom had been won. However, there is clearly 
a  potential for conflict between them. There is a w idespread belief 
that Hezbul was responsible for the m urder in April 1993 of a leading 
supporter of the JK LF, Dr. Guru, a well-known surgeon, following a 
sto iy  leaked to an Indian new spaper that he had been involved in 
discussions w ith the D eputy Home M inister of India. In the present 
circum stances it is im possible to  judge w hether independence or 
accession has the greater support, b u t clearly there is considerable 
support for each. (In Azad Kashmir, whose people are mostly non- 
Kashmiri Muslims, the balance of opinion is in favour of accession).

For India, Kashm ir has an enormous symbolic importance. It is 
difficult to overestimate the depth of passion which many Indians feel 
on the subject.

For the B J P  and other H indu communal groups, it is largely a 
m atter of simple nationalism — «what we have, we hold». But for more 
com plex reasons, K ashm ir arouses equally strong feelings am ong 
liberal-minded opponents of communalism. These feelings are rooted 
in the belief tha t India was before 1947, and should have remained, a 
single historic and political entity and that partition was a tragedy. At 
times since 1947, there have been secessionist movements in the non- 
H indi-speaking States of South India, in some parts of N orth  East 
India and, more recently, among some of the Sikhs of Punjab. There 
is a fear that concessions to Kashmir could lead to a revival of support 
fo r secession  e lsew here . M an y  cen tra lis ts , like Ja g m o h an , are  
strongly opposed even to the limited degree of autonom y given to 
Jam m u and Kashmir under the Indian Constitution.
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F u rth e rm o re , m any lead ing  peop le  in  In d ian  p ub lic  life are 
genuinely com mitted to  N eh ru ’s vision of India as a secular nation 
and believe that the secession of India’s only Muslim majority State 
would destroy w hat remains of this vision, with possibly horrendous 
re su lts  fo r  th e  M u slim  m in o r i ty  in  th e  r e s t  o f  In d ia  (w h ich  
outnumbers the Muslims of Pakistan). As has been seen at Ayodhya, 
Hindu-M uslim  communal violence remains a  serious danger.

M any Indians are deeply critical of the abuses of hum an rights 
which have been committed by the security forces in Kashmir. Indian 
human rights groups such as the People’s Union for Civil Liberties 
(PU CL) have been in the forefron t of exposing these abuses. But 
even am ong these groups, there  is an alm ost universal refusal to 
contemplate the possibility that Kashmiris may have a right to self- 
determ ination  and  should  be allow ed to  exercise it. As A shutosh 
V arshney says: «Being the  only M uslim -m ajority  S tate  in India, 
K ashm ir has been, and rem ains m ore so today, cen tral to  In d ia ’s 
efforts to keep its secularism alive. Keeping Kashm ir in India may 
have led to a tragedy; letting Kashmir go, however, means a tragedy 
of greater magnitude — a possible Hindu-M uslim  blood bath  in N orth  
and East India. The prospect of nation-wide violence that may ensue 
frightens India's secular politicians, intellectuals and a large section of 
Ind ia’s middle class. N o t only is Kashm ir a prisoner of the larger 
context. Even those wanting communal peace in India have become 
prisoners of Kashmir.*19

Given this degree of com m itm ent to the re ten tion  of Kashm ir 
within the Indian Union, and the strength of India’s military position 
as compared with Pakistan’s, it is difficult to see serious concessions 
being  m ade over K ashm ir. T h ere  w ou ld  p ro b a b ly  n o t be m uch 
difficulty in India giving up its de jure claim to territory on the far side 
of the Line of Control. Any further concessions, however, would lead 
to accusations of treachery  from the H indu communal groups and 
would cause a  political storm in N ew  Delhi. Compared to that, the 
continuing cost, bloodshed and international opprobrium  resulting 
from Indian  counter-insurgency  actions in K ashm ir m ay seem an 
acceptable price to pay. If any compromise can be found which might

19 *Three CompromisedNationaLLinu’ in  Perspectives on K ashm ir, ed. Thom as, p. 203.
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be acceptable both  to India and to the people of Kashmir, it would 
seem to lie in the retention of Indian sovereignty while granting full 
autonom y (including responsibility for internal security b u t not for 
foreign relationships or external security) to the Valley of Kashmir. 
This would in a  sense be a return  to the original concept of Article 
370 of the Ind ian  C onstitu tion , operating  in a m ore lim ited area  
(Jam m u and Ladakh being excluded) but in a strengthened form.

The attitude of Jam m u is also im portant but is often neglected.20 
Before 1947, rule of the State by a D ogra M aharaja, most of whose 
M inisters were also Dogras, m eant that pow er was concentrated in 
the hands of the  D ogras of Jam m u. The events of 1947 m eant a 
transfer of pow er w ithin the State from Jam m u to Kashmir, which 
has led to concerns about the under-representation of Jam m u in the 
State Assembly and the State Government. The Dogras, as a minority 
com m unity  w ith in  th e  S ta te  as a w hole, a re  (n o t su rp ris in g ly ) 
stro n g ly  c e n tra lis t an d  firm ly  opposed  to any  special sta tu s for 
Jam m u  and Kashmir. There is little reason to believe th a t Balraj 
P u ri’s proposal for a federal State of Jam m u and Kashmir within a 
federal Union of India is likely to find widespread support among the 
H indu population of Jam m u.21 Bitterness has been increased by the 
presence in Jam m u of several thousand Kashmiri Pandit refugees still 
living in squalid camps.

The official position of Pakistan is that the U N  resolutions should 
be im plem ented and th a t the entire S tate of Jam m u  and Kashm ir 
within its 1947 boundaries (excluding the parts occupied by China) 
should vote in a  plebiscite with a choice only of accession to India or 
Pakistan . This appears, however, to  be a negotiating  position. In 
practice there is little doubt that Pakistan would accept (and perhaps 
even p re fe r)  a so lu tion  w h ich  le ft the  H in d u  m ajo rity  areas of 
Jam m u, and probably also the Buddhist majority areas of Ladakh, as 
part of India. N or is it likely that Pakistan would rule out a solution 
involving full independence for the State, provided that the N orthern 
A reas rem ained w ith  Pakistan . T here does no t appear to  be any

20 S ee  ‘J a m m u : A u to n o m y  W ith in  an  A u to n o m o u s K a s h m ir? ' in  Perjpectivej on 
Kashmir, b y  R eeta  C how ahary  Trem blay, p. 153.

21 See Puri, Simmering Volcano: a Study o f Jam m u <s Relations with Kadhmir (1983)

38



significant difference between the main political groups in Pakistan 
on policy towards Kashmir, and it was not an im portant issue in the 
1993 general election. It is, however, unlikely that Pakistan would be 
willing to  accept a com prom ise leaving Ind ia  w ith  any degree of 
sovereignty over the Valley of Kashmir.
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Chapter 5

Human R ights and the Rule o f Law: Ind ia

H um an ngkts and the Rule of Law have been greatly jeopardised 
by various national laws and their implementation by governmental 
p ersonnel in  Jam m u  and Kashm ir. These range from  distortions 
created  by the laws them selves to  m alpractices a t the operational 
level. The shortcomings are discussed below.

International H um an R ights and H um anitarian L aw
International standards of hum an rights pertain  to Jam m u and 

Kashmir as elsewhere. Significantly the 1948 Universal Declaration 
of Hum an Rights establishes universal benchm arks in relation to civil, 
political, econom ic, social and  cu ltu ra l righ ts for m easuring  the 
practices of States against international norms.

In regard to India, it is all the more significant that the country is 
also a parly  to the 1966 IC C PR  which reinforces universal standards 
in the civil and political field, closely linked w ith the Rule of Law. The 
hum an rights propounded in this instrum ent include the right to self- 
determ ination , the rig h t against a rb itra ry  arres t, secu rity  of the 
person, freedom from torture, and equality before the law. India is 
a lso  a p a r ty  to  th e  1966 IC E S C R  an d  th e  1965 In te rn a tio n a l 
Convention on the Elimination of All Forms of Racial Discrimination. 
Regrettably, Pakistan has not become a party  to either the IC C PR  or 
the ICESCR.

A t th e  tim e o f accessio n  to  th e  IC C P R , In d ia  sh o w ed  h e r 
re lu c tan ce  to  accep t the  to ta lity  o f h um an  rig h ts  s ta n d a rd s  by 
entering reservations to Articles 9 (right against arbitrary  arrest and 
d e te n tio n ) , 19 (freed o m  o f e x p re ss io n ), 21 (r ig h t o f p eace fu l 
assembly) and 22 (freedom of association). Articles 19, 21 and 22 
were made subject to reasonable restrictions referred to in Article 19 
of the Constitution of India.
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O f particular concern has been the failure of India to abide by the 
s tan d ard s set b y  the  IC C P R  because  o f a v a rie ty  o f leg islative 
d iscrepancies dealt w ith  below. These have been aggrav a ted  by 
num erous m alp rac tices on th e  p a r t  o f g ov ern m en ta l p e rso n n e l 
operating in Jam m u and Kashmir, docum ented extensively by both 
national and international sources.

The criticism s lodged against Ind ia  have em erged from  many 
quarters, including the Hum an Rights Committee established by that 
Covenant to m onitor compliance with international standards. At the 
presentation of India’s second periodic report to the Hum an Rights 
C om m ittee  in  1991, sev e ra l m em b ers o f th e  C om m ittee  w ere  
dissatisfied w ith the implementation of the Covenant in Indian law 
and practice. In effect, India had failed to notify the Committee of 
v ariou s d e ro g a tio n s  re su ltin g  from  a n u m b er o f n a tio n a l law s 
inconsistent with the Covenant, even though it was obliged to do so 
by the Covenant. As noted by several members of the Hum an Rights 
Committee:

«The N a tio n a l S e cu rity  (A m endm en t) A ct an d  the  
T erro rist and  D isrup tive  A ctivities (P revention) Act 
entailed derogations from  rights under the Covenant. 
A lthough occasioned by an emergency, those acts had 
no t been  p rocla im ed  as em ergency  leg islation. (The 
Committee member) w ished to  know w hy that was so, 
and w hy they had not been notified as derogations from 
the Covenant, as required  by the Covenant itself. She 
noted, moreover, that no time-limit had been specified by 
the Covenant itself. »22
«(T he C om m ittee m em ber) too  w as concerne  d th a t 
c e rta in  law s a b ro g a tin g  rig h ts  - such  as the  A rm ed 
F o rces (Special P o w ers) A ct an d  th e  T e rro ris t and 
D is ru p tiv e  A c tiv itie s  (P re v e n tio n )  A c t - in e ffec t 
established a continual state of emergency, bu t had not 
been proclaimed as emergency legislation in accordance 
with Article A (3) of the Covenant and were not subject 
to any time limit. The Arm ed Forces (Special Powers)
A ct, in  p a rtic u la r, h a d  b een  in effec t fo r 33 y ea rs .

22 U nited  N ations D ocum ent C C P R /C /S R  1039 (A pril 1991), p .9, para. 39.
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M oreover, like o ther similar legislation, it gave public 
officials an immunity from prosecution that ran counter 
to the Covenant. »23
«(A n o th e r m em ber rem ained  co n cern ed  ab o u t) the  
im p lem en ta tio n  o f th e  C o v en an t in  th ese  so -ca lled  
d istu rb ed  areas, the ex trao rd in arily  g rea t num ber of 
arb itrary  killings, w idespread arbitrary  arrests in some 
states, the  excessive pow ers given to  security  forces, 
in c lu d in g  a u th o r i ty  to  sh o o t to  k ill su sp e c te d  law  
breakers and failure to bring to  trial a  num ber of alleged 
police offenders.®2̂

In substance , Ind ia  has tre a te d  the s itu a tio n  of Jam m u  and  
Kashmir as a state of emergency but has avoided classifying it as such 
in international terms, thereby obstructing the call for accountability 
and transparency  inheren t in the comments of the H um an Rights 
Committee.

O n  an o th e r fro n t, Ind ia  is a p a rty  to  the  fou r 1949 G eneva 
C o n v en tio n s on h u m a n ita r ia n  law  w h ich  e s tab lish  b asic  ru les  
concerning international and non-international arm ed conflicts. O f 
particular relevance to the situation in Jam m u and Kashmir is Article
3, fo u n d  in all fo u r co nv en tio n s, w h ich  p e rta in s  to  p ro te c tio n  
accorded  to  those tak ing  no active p a r t in th e  hostilities in n o n 
international arm ed conflicts. It prohibits the following:

a) Violence to life and person, in particular m urder of all kinds, 
mutilation, cruel treatm ent and torture;

b) Taking of hostages;
c) O utrages upon personal dignity.
India has been reluctant to classify the conflict in Jam m u and 

K ashm ir as a non-in ternational arm ed conflict u nd er the G eneva

23 Ibid., para . 42.
24 A m nesty In ternational Doc. A SA  20/05/93 (M arch  1993)> p .3.



Conventions for fear of internationalising the Kashmir issue. At the 
tim e of th e  I C J  m ission ’s v isit to  Ind ia , it had  n o t a llow ed  the  
In te rn a t io n a l  C o m m ittee  o f th e  R ed  C ro ss  ( IC R C ), a k ey  
international organisation, offering protection and assistance in such 
situations, to  operate in Jam m u and Kashmir. This has regrettably 
prevented access to affected parties and has impeded the quest for 
assistance and protection of innocent persons. The IC R C  was allowed 
to visit K ashm ir in the  sp ring  of 1994, b u t it is believed th a t its 
freedom of movement was restricted.

N ational L aw s/Policies and P ractices
W hen it w as prom ulgated, the Indian  C onstitu tion recognised 

from the outset the special position of Jam m u and Kashm ir — that 
entity was not seen as an integral part of India but was vested with a 
degree of autonomy. By Article 370, the powers of the Indian Union 
in regard to Jam m u and Kashmir were limited to «matters specified 
in the Instrum ent of Accession governing the accession of the State to 
th e  D o m in io n  o f Ind ia; nam ely  D efence, E x te rn a l A ffa irs and  
Communications®. Jam m u and Kashmir is also the only State in the 
Indian Union which has its own Constitution.

This special status of Jam m u and Kashm ir has been eroded in 
recent times by legislative and executive encroachm ent from India; 
Article 370 has been diluted by India so as to confer greater powers 
upon itself to administer Jam m u and Kashmir.

D e s p ite  th is  s i tu a tio n , it m ay  be n o te d  th a t  th e  In d ia n  
Constitution, together w ith the Criminal Code, guarantees many of 
the rights propounded by international instrum ents. Articles 4, 21 and
22 of the Constitution provide for equality before the law, the right to 
life and the right against arbitrary imprisonment, while sections 330 
and 331 of the Criminal Code prohibit torture. C hapter 5 of the Code 
of Criminal Procedure stipulates various rules which the police have 
to follow when arresting and detaining people.

In  practice, these guarantees have been jeopardised by various 
draconian laws which have proved to be detrimental to hum an rights 
in Jam m u and Kashmir. These are:
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a) Jammu and Kashmir Public Safety Act 1978
By this Act, the Governm ent may detain a person «with a view to 

p rev en tin g  him  from  acting  in any  m an ner p re jud ic ia l ... to  the 
se c u rity  o f th e  S ta te  an d  th e  m a in ten an ce  o f p u b lic  o rd e r» .25 
Detention w ithout charge is possible for up to one year where there is 
a threat to public order and up to two years where there is a threat to 
the security of the State. According to the Act, the order m ust be 
communicated to the arrested person not later than five days after the 
arrest, but in 1990 the State Governor amended this so as to  exempt 
the authorities from the need to inform the detainee of the grounds of 
detention. The law was also changed so as to  enable the authorities to 
detain persons from Jam m u and Kashmir in places outside the State, 
thereby  m aking access to the persons more difficult. The law also 
reinforced the im punity of State authorities by stating that «no suit, 
prosecution or any other legal proceeding shall lie against any person 
for anything done or intended to be done in good faith».-()

This law  has led to hardships am ong those a rrested  und er its 
scope. Its highly discretionary tone underm ines efforts to discover the 
whereabouts of arrested persons and the quest for habeaj corpiu. It has 
also been applied sequentially w ith other laws, discussed below, so as 
to ensure the re-arrest of a person; even if a person is released from 
the um brella of another law, the person m ay still be apprehended 
under this law.

b) T errorist and D isru p tiv e  A ctiv itie s  (P reven tion ) A ct (TADA) 1987
The Act established special courts or «designated courts» to try  

those arrested  for terrorist acts and disruptive activities. It confers 
broad  discretion upon the authorities to arrest persons and to try  
them. The term  «disruptive activities* is defined as including:

« ... any action, w hether by act or by speech or through 
any other media or in any other m anner

25 Section 8 (1 ) .
26 Section 22.
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1) w h ich  questions, d isru p ts  ... the  sovere ign ty  or 
territorial integrity  of India, or

2) w hich is in tended to bring about or supports any 
claim for the cession o f any p a rt o f Ind ia  or the 
secession of any part of India from the Union ...»27

In principle, detention w ithout charge is possible for 180 d a y s .28 
However, in many cases this period has been exceeded.

The T A D A  c o n ta in s  se v e ra l o b je c tio n a b le  p ro v is io n s . Its  
definition of «disruptive activity*, as m entioned above, extends to 
cover any speech, article or other act which «supports any claim ... for 
the secession of any part of India from the Union». This is a blatant 
co n tra v e n tio n  o f  th e  r ig h t to  freedom  of speech . A d v ocacy  of 
secession, not involving incitem ent to violence, is plainly legitimate 
and the Ind ian  G overnm ent has no t sought to ju stify  TADA by 
notifying a  derogation under the ICCPR. Furtherm ore, conviction for 
such  an  o ffen ce  in v o lv es  a m in im u m  se n te n c e  o f five y e a r s ’ 
imprisonment.

T A D A  a lso  c o n ta in s  p ro v is io n s  w h ic h  c o n tra v e n e  th e  
presumption of innocence. Thus, evidence that the fingerprints of the 
accused were found at the site of the offence, or a confession by a co
accused implicating the accused, are not merely evidence against the 
accused — they give rise to a presum ption of guilt. Anyone who gives 
financial assistance to a person «accused or reasonably suspected of» 
a terrorist offence is presum ed (unless the contraiy  is proved) to be 
guilty of conspiracy to commit that offence.29 All proceedings under 
TA D A  a re  in camera u n le ss  th e  P u b lic  P ro s e c u to r  re q u e s ts  
otherwise.30 Bail is only perm itted if the court is satisfied that there 
are reasonable grounds for believing that the accused is not guilty — a 
c o n d itio n  w h ich , a t th e  stag e  o f th e  b a il h e a rin g , is v ir tu a lly  
im possible to  satisfy.31 In  p rac tice , a su b stan tia l num ber of bail

27 Section 4.
28 A t th e  tim e o f th e  m ission's visit, th e  au thorised  p eriod  w as one year.
29 Section 21.
30 Section 16 (1).
31 Section 20 (8).
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applications under TADA have been granted: recent figures indicate 
that 13,851 bail applications have been m ade of w hich 9,570 have 
been granted. G overnm ent sources have suggested th a t m any bail 
applications have been granted because judges are intim idated into 
signing bail forms.

The two «designated courts® in the State are those of Srinagar 
and Jam m u, bu t for a while the operations of the court in Srinagar 
were suspended, thereby making life more traum atic for those seeking 
bail and trial close to home. The fact that they had to go to Jam m u 
rather than Srinagar was clearly an obstacle placed by the authorities 
against th e  rig h t of th e  accused to  due process of law; access to 
judicial rem edy and expeditiousness of hearing were impeded by the 
jurisdictional shift to the special court in Jam m u.

C on cu rren t use of several sta tu tes m eans th a t even if  one is 
released under this Act, one may be arrested again under other laws, 
such as the Public Security Act already mentioned.

c) Armed Forces Special Powers Act 1990
This Act gives the Governor or the Central Governm ent pow er to 

declare the whole or part of the State to be a disturbed area and to 
authorise the use of the armed forces in aid of the civil power. Such a 
declaration may be made not only for the prevention of terrorist acts 
but also for the prevention of «activities directed towards disclaiming, 
questioning or disrupting the sovereignty and territorial integrity of 
India or bringing about ... secession of a p art of the territory of India 
from the Union®.32 A pow er in these terms can be used to authorise 
the use of the military to suppress legitimate political activity and can 
not possibly be justified.

In a disturbed area, any member of the armed forces down to and 
including non-commissioned officers can authorise the use of lethal 
force in c ircum stances w hich  include co n trav en tio n  o f any law  
prohibiting the assembly of five or more persons or the carrying of 
«things capable of being used as weapons®.33 This involves a  potential

32 Section 3.
33 Section 4.
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in fringem ent of the rig h t to life. N o p rosecution  can be b rough t 
against anyone «in respect of anything done or purported to be done 
in exercise of the powers conferred by this Act» w ithout the leave of 
the Central Governm ent.3̂

d ) O th e r  laws
O th e r law s have been  p ro m u lg ated  or revived  recen tly  w ith  

negative im pact on hum an rights. In February  1992, an ordinance 
was issued under Article 370 of the Indian Constitution extending 
presidential rule m relation to Jam m u and Kashmir from the previous 
p e rio d  o f th re e  y e a rs  to  fo u r y e a rs ; th is  p ro lo n g ed  th e  use of 
presidential rule as opposed to reversion to an elected system. In  Ju ly  
1992 th e  In d ia n  P a r lia m e n t p a sse d  th e  J a m m u  an d  K ash m ir 
L e g is la tu re  (D e le g a tio n  o f P o w e r)  B ill w h ic h  t r a n s f e r r e d  
parliam entary  pow ers to deal w ith  th a t S tate to  the P resident of 
In d ia . In  1992, th e  J a m m u  a n d  K a sh m ir  G o v e rn m e n t a lso  
recommended that the central government should revive a variety of 
old laws so as to  be able to adm inister the region more closely. These 
included the Jam m u and Kashm ir Criminal Law Am endm ent Act, 
w hich p erm itted  the  confiscation  of p ro p e rty  of unlaw ful bodies 
without the need to seek approval from a designated tribunal.

The fact th a t Srinagar has been under continual curfew for the 
past three years has also m eant great imposition upon daily life and 
potential arrest of those who break the curfew. As noted by one non
governmental source:

«For m ore than  three years there is continuous n ight 
curfew in the State, and in addition to it day curfews ... 
are also imposed w henever the  public gives a call for 
observing a protests day against the atrocities or to hold 
large processions in order to dem onstrate for the right of 
self-determination. ... As per the order of D.C. Srinagar, 
night curfew was lifted w ithin the municipal limits from 
2-2-1993, but after two days the order was revoked. The 
state is under continuous curfew from 1-1-1990 till 1-3- 
1993. »35

34 Section 7.
35 Report on Violations o f Human R ighu in the Kashmir State P a rt V I (Srinagar, Executive 

Com m ittee of the Jam m u /  K ashm ir B ar Association, 1993), p. 29.
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The cumulation of these statutes and related practices imply that 
th e  a u th o ritie s  can  ac t v e ry  su b jec tiv e ly  and  w ith  im p u n ity  in 
a r re s t in g  a n d  d e ta in in g  p e rs o n s , th e re b y  d e ro g a tin g  from  
in ternational hum an rights standards and the Indian  Constitution. 
This has been aggravated  by  the fact th a t w hen  there  have been 
petitions for habeas corpus, the court proceedings have been slow and 
ineffective. Thousands have been held Incommunicado since the recent 
spate of troubles started  in 1990; according to one estimate, some
5,000 persons were detained in the Kashmir valley in 1993.

Ju d ic ia l S ystem  and R elated  In stitu tion s
T he ju d ic ia l  sy s tem  in  J a m m u  a n d  K a sh m ir is a lm o st 

dysfunctional. C ourts face long delays and have failed to address 
many bail applications; they are fearful of governmental pressure, on 
the one hand, and of tha t of militant groups, on the other. According 
to the Kashmir Bar Association, from 1989 to 1993 more than 5,000 
habeas corpus petitions w ere filed, b u t few er th an  500 cases w ere 
decided by the H igh C ourt of Jam m u and Kashmir. As the time limit 
for detention is generally two years, the period of detention lapses 
after this time. Yet, in practice, in many cases the person continues to 
be detained.

At the time of the visit of the IC J  mission, not a single trial of 
anyone charged with an offence arising out of the disturbances had 
y e t taken  place, in spite of the fact th a t some (for example, those 
charged w ith the m urder of the Air Force officers in Jan u ary  1990) 
had been under arrest for well over three years.

O n another front, the authorities may seek to circumvent the local 
judiciary by moving the accused out of the region to another State in 
India. The plight of the detainee is highlighted by the Kashmir Bar as 
follows:

«After p ro trac ted  proceedings the H igh C ourt on 25 
April 1990 quashed the detention of the detainee namely 
W ali M oham m ad Jam m u (H iranagar) and ordered his 
re le a se . T he c o u r t  o rd e r  w as se rv e d  on th e  
S u p e rin te n d e n t, C en tra l J a i l ,  Ja m m u  (H ira n a g a r)  
w here the detainee had been lodged at the time of his 
detention. ... The detainee had been shifted to Central
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Jail, Coimbatore (State of Tamil N adu) on 12-4-1990. 
Accordingly, an application was filed before the High 
C ourt seeking the im plem entation of the directions by 
the superintendent, Central Jail, Coimbatore. The order 
of the court has since been communicated to him. But to 
date the detainee has not been released and continues to 
be in detention. ... There are no means of communication 
between the detainees lodged m jails outside the State of 
Jam m u and Kashmir and their family members residing 
in the State.»36

It should be noted that a National Hum an Rights Commission has 
been established in India. State governments m ay also set up State 
commissions. W hile the initiative is welcomed, it is the substance 
rather than the form which counts. The Commission will only be able 
to address those rights which are enforceable in India as distinguished 
from the totality of rights advocated in the International Covenants.

State A pparatus
The executive and parliam entary powers in Jam m u and Kashmir 

are, in effect, exercised by India through the appointed Governor. As 
there is currently no operational electoral system and no Parliament, 
it is the  executive w hich  governs Jam m u  and K ashm ir, and  the 
creep ing  ju r isd ic tio n  o f th e  In d ian  U n ion  is e v e r-p resen t. F o r 
instance, in 1993 the Indian Parliam ent passed the budget bill for 
Jam m u and Kashmir and extended presidential rule over the region 
by means of Article 356 of the Constitution of India, even though this 
eroded the special status of Jam m u and Kashmir stipulated in Article 
370 of that Constitution.

Law enforcement is shared between the arm y and para-m ilitary 
personnel, prim arily  the B SF and the CRPF. The local police are 
relegated to menial roles ra ther than  law enforcem ent in security- 
related situations.

36 Habeas Corpus Unrealised (Srinagar, Executive Com m ittee o f the Jam m u  /  K ashm ir 
B ar Association n .a.), p. 16.
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In  re c e n t y e a rs , th e  c o m p la in ts  c o n c e rn in g  h u m an  r ig h ts  
v io la tions have ta rg e te d  th e  arm y and  p a ra -m ilita ry  personnel, 
especially the B SF and CRPF. The Arm y has become increasingly 
conscious of the need to improve its image, and has placed greater 
emphasis on hum an rights education w ith various «do’s and don’ts», 
e.g. th e re  is a p ro h ib itio n  a g a in st to r tu re  an d  b ru ta lisa tio n  of 
operations; there is a call to use minimum force, respect the Rule of 
Law and fully respect the rights and duties of all citizens, and only 
employ police wom en to search women. The IC J  mission was also 
show n e x tra c ts  of in s tru c tio n s  on h um an  rig h ts  given to arm y 
personnel as p a r t of th e ir train ing. R ecent com plaints have been 
against the para-m ilitary rather than the military, particularly in those 
situations w here  they  cordon  off areas and subject civilians and 
civilian p ro p e rty  to search  and re su ltan t abuses. A g rea t failing 
concerning those who perpetrate crimes is that the culprits enjoy a 
degree of immunity under the national laws mentioned earlier, which 
diverge markedly from international standards.

The authorities have been tardy in instituting proceedings against 
governmental personnel who commit abuses against the people and 
have created an aura of im punity surrounding officials who violate 
h u m an  r ig h ts . As a re su lt of m any  co m pla in ts  v o iced  b y  n o n 
governm en tal o rgan isations, there  is now  g rea te r  w illingness to  
institute proceedings in this regard, but the authorities still refuse to 
reveal the names of those found to be guilty. They base this practice 
upon the claim that the families of officials who are found to be guilty 
of hum an rights violations would be harm ed by militant groups if the 
identity of the officials is not protected. The IC J  mission found this 
argu m en t unconv incing , as m any of th e  fam ilies concerned  live 
elsewhere in other areas of India and are unlikely to be affected by 
the threats of militants; geographically they are hardly accessible to 
retaliation  from  m ilitant groups. There is thus no justification for 
re fus ing  to revea l th e  id e n tity  o f p e rp e tra to rs  o f hum an  rig h ts  
violations.

C onstraints U p on  Freedom  o f  Sp eech  /  E xp ression
Particularly  in the 1990-1991 period w hen the current spate of 

p roblem s s ta rted  in Jam m u  and Kashm ir, th e re  w ere num erous 
restrictions on freedom  of speech imposed by the authorities. For 
example, in Ja n u a ry  1990, some 20 foreign journalists w ere placed
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under house arrest in Srinagar and were escorted out of the region 
later. In A pril 1990, the G overnm ent closed th ree U rdu  language 
newspapers on the grounds that they had published materials to incite 
the public. In 1991, the Governor of Jam m u and Kashmir resorted to 
the 1971 N ew spaper Incitements to Offences Act, w hereby a district 
m agistrate m ay restric t m edia from  carrying m aterial resulting  in 
« in c item en t to  m u rd e r  a n d  o th e r  o ffences* . T h e  p u n is h m e n t 
p erm itted  included  fo rfe itu re  of new spapers as well as p rin tin g  
equipment.

A lthough the electronic m edia is governm ent-linked, it too has 
been affected by negative governm ental action. In  F ebruary  1990, 
employees of the State-run television Doordarshan resigned en madde 
in protest against government efforts to censor them.

It is evident that the media are under pressure from three sources 
- the G overnm ent, m ilitan t groups, and  H indu  fundam entalists. 
D u rin g  th e  v is i t  o f th e  I C J  m issio n  to  J a m m u  an d  K ashm ir, 
governmental pressure on the media had relaxed. Foreign journalists 
were allowed into the region again, and the press seemed to enjoy 
latitude of expression; it was openly critical of the Government and 
was not visibly impeded by the Government. However, as will be seen 
below, the pressure from m ilitant groups was highly visible.

It should be noted that India entered a reservation to the right to 
freedom of expression w hen she acceded to the ICCPR; such a right 
w as m ade su b jec t to  th e  In d ia n  C o n s titu tio n  an d  « reaso nab le  
re s tr ic tio n s* . In  v iew  o f th e  co m m en ts o f th e  H u m an  R ig h ts  
C om m ittee  ab ov e , it  can  be p o s ite d  th a t  sev e ra l re s tr ic tio n s , 
particularly in the 1990-1991 period, were not reasonable and were 
imposed too subjectively.

Constraints U p on  Freedom  o f  A ssem bly  and P o litica l A ctiv ity
Freedom of assembly and political activity has been curtailed by 

the various security-related laws already noted. Curfews have taken 
their toll m  preventing people from assembling. In 1990 the Governor 
used the  1983 S ta te  C rim inal L aw  A m endm ent A ct to  b an  the 
operations of various political organisations. Interestingly, in 1993 a 
num ber of police of th e  Jam m u  and  K ashm ir Police force w ere 
dismissed for fomenting a strike against harassm ent and victimisation 
of the police.
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O n various occasions, those exercising their right to association 
and assembly have been arrested. For example, in 1990, lawyers of 
the  Ja m m u  an d  K ashm ir B ar w en t on strike  in p ro te s t against 
violations by the security  forces and denial of legal redress to the 
people. The police arrested them subsequently.

O vert political activity among the various political parties remains 
low key. The fact that there is no functional State assembly and that 
elections have been shelved for m any years a ttests to  the lack of 
political participation by the people of Jam m u and Kashmir in the 
formal political channels at this point in time. However, the fact that 
groups still dem onstrate from time to time and call strikes to protest 
against governm ental action indicates that political activity is alive, 
although not manifested through formal channels.

There are a num ber of active political parties in Kashmir, all of 
w hich are pro-m ilitan t. The N ational C onference and  o ther pro- 
Governm ent parties have little support and in any event would not be 
allowed to  operate by  the m ilitants. However, the active political 
parties are weak because of their small size, the absence of any real 
prospect of elections, and the domination of activities by the militants. 
At least th irteen  parties operating in Kashm ir are m em bers of the 
Tehreek-e-H urriyet-e-K ashm ir, an um brella organisation based in 
A zad Kashm ir, and  there  are several o ther p arties  w hich  do not 
belong to it. (A tendency to form large numbers of small organisations 
is a notable feature of Kashmir — it applies not only to political parties 
but to hum an rights groups and newspapers.) They are also restricted 
by the fact that overt support for secession, even by peaceful means, 
is illegal under TAD A — a clear breach of hum an rights.



C hapter 6

Misconduct by Government Forced and Personnel

P ublished  R eports — Indian
As m e n tio n e d  ab o v e , th e re  is a g re a t  d e a l o f p u b lish e d  

information relating to hum an rights abuses in Kashmir. Some of it is 
h ighly  p a rtisan  an d  unre liab le . H ow ever, some v ery  im pressive 
repo rts  have em anated  from  Ind ian  hum an  rig h ts  g roups based  
outside K ashm ir itself. T hese include the  PU C L , w hose form er 
president is the distinguished lawyer and form er judge of the Bombay 
H ig h  C o u rt, V.M . T a rk u n d e ; th e  C om m ittee  fo r In itia tiv e  on 
Kashmir; the Coordination Committee on Kashmir; and the South 
Asia Hum an Rights Docum entation Centre.

Published reports of investigations include the following:
(A) Kashmir Aflame, Vol. I, published in A ugust 1990 by  the 

Jam m u and K ashm ir People’s Basic R ights (Protection) 
Committee. (This is a Srinagar-based organisation whose 
chairman, M ufti B aha-ud-D in Farooqi, is a form er Chief 
Ju s t ic e  o f th e  Ja m m u  an d  K ashm ir H igh  C o u rt. The 
mission believes th a t its reports are reasonably reliable.) 
Specific incidents reported on include:
(i) loo ting , a rso n  an d  b ea tin g s  by  p a ra -m ilita ries  in 

Sopore on 25/26 Ju n e  1990;
(ii) severe beatings, sexual m olestation  and  looting at 

W adw am  village during  a crackdow n on 30 Ju n e  
1990;

(iii) four killings, many beatings and arson by the C RPF 
at W atmagam village on 10 Ju ly  1990;

(iv) six killings, m any injuries and looting in Baramulla on
14/15 Ju ly  1990.
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(B) Kadhmir Aflam e, Vol. I I , p u b lish e d  in  O c to b e r  1990. 
Incidents reported on include:
(i) 25 killings; 10 to 15 rapes; torture and arson at Pazi 

Pora on 10/11 August 1990 by the army;
(ii) lo o tin g  an d  a rso n  a t  P u tsh a i b y  th e  a rm y  on 14 

August 1990 (the inhabitants having fled);
(iii) th re e  k il l in g s  a n d  a rso n  re n d e r in g  450  p e o p le  

homeless by the BSF in Sopore on 19/20 September
1990.

(C) R e p o rt p u b lish e d  by  th e  C o o rd in a tio n  C om m ittee on 
Kashmir, Ju ly  1991, based on several visits to Kashmir. 
Incidents reported on include:
(i) 5 killings, 91 houses burned at Kawadara, Srinagar, 

on 7 O ctober 1990;
(ii) 2 killings, 40 houses burned at N oor Bagh, Srinagar 

on 8 O ctober 1990;
(iii) 1 killing, 7 houses burned at Ram Bagh, Srinagar on 

12 O ctober 1990;
(iv) 75 shops b u rn e d  a t S an g ram a, S o p o re  on 15-17 

O ctober 1990;
(v) 14 shops b u rn e d  on 17 O c to b e r 1990 a t C hh an a  

Khan, Sopore;
(vi) 12 killings, 12 houses burned at Kalarus, K upwara on

20 O ctober 1990;
(vii) 25 killings; 31 houses, 55 commercial buildings and 

300 shops burned at H andw ara on 2 O ctober 1990;
(viii) 19 killings at Khanyar, Srinagar on 8 M ay 1991;
(ix) 17 k illings a t C hhota Bazar, S rin ag ar on 11 J u n e

1991.
(D) Human Rightd Situation in the Kadhmir VaLley, published by 

the  C oordination  Com m ittee on Kashmir, O ctober 1992 
(the m em bers o f the investigating  group included  V.M.
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Tarkunde and Balraj Puri). Incidents reported on include:
(i) in terv iew s w ith  22 m en alleg ing  to r tu re  d u rin g  a 

crackdown on 14 M ay 1992 in villages near Lar;
(ii) 13 killings in 'cross-fire' in Sopore on 13 April 1992;
(iii) burning of 16 homes in Sopore on 24 Jan u ary  1992;
(iv) 3 non-com batan ts killed, 22 a rres ted  and to rtu red  

during crackdown at Nanihal on 25 April 1992;
(v) two killings, four rapes, and 53 homes burned at H ilar 

Bahi on 5 Decem ber 1991.
(E) R e p o rt p u b lish e d  by  th e  C o o rd in a tio n  C om m ittee on 

Kashmir, Novem ber 1992. Incidents reported include:
(i) gang rape at Shopian, 10/11 O ctober 1992;
(ii) 10 killings, three rapes, arson and looting at Batekote 

on 1 October 1992;
(iii) three killings, arson at Sopore on 27 October 1992.

(F) R e p o r t p u b lish e d  b y  th e  S o u th  A sia  H u m a n  R ig h ts  
Docum entation Centre, Jan u ary  1993, reporting at least 45 
killed and 200 buildings burned  in Sopore on 6 Jan u a ry  
1993.

(G) Kadhmir — a Report to the Nation, published by the PU C L  and 
Citizens for Dem ocracy (undated — report of a mission in 
M ay 1993).
This reports on the incident at Lai Chowk, Srinagar, on 10 
A pril 1993 w hen six civilians w ere k illed  an d  40 to  50 
b u ild in g s b u rn ed , as w ell as th e  S opore  in c id en t o f 6 
Jan u a ry  1993. The R eport concludes that custodial deaths 
are a  serious problem . It finds th a t the bulk of the local 
police are sym pathetic to the militants and are entrusted  
only w ith «harmless» jobs such as traffic control.
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Several international hum an rights organisations have published 
reports on Kashmir. N one of these organisations has been officially 
allowed to send representatives to Kashmir, but they have either acted 
th ro u g h  In d ian  citizens o f th ro u g h  fo re igners v isiting  K ashm ir 
purportedly as tourists. Taking a selection of them in chronological 
order:

(A) Kashmir under Siege, Asia W atch, M ay 1991. This reports, in 
addition to several of the incidents mentioned above,
(i) the sum m ary killing by  the B SF of seven m ilitants 

after they had surrendered at Pushw ari on 16 M arch 
1991;

(ii) 12 killings and m any injuries at Pattan on 1 August 
1990;

(iii) a num ber of deliberate killings, reported at pp. 46-56;
(iv) 10 killings at M ashalli M ohalla Hawal, Srinagar on 7 

August 1990;
(v) instances of to rtu re (pp. 66-78);
(vi) a s s a u lts  on  c iv ilia n s  (m a in ly  in th e  c o u rse  o f 

crackdowns and searches) (pp. 78-88).
T he  R e p o r t  a lso  d ea ls  w ith  th e  m o st n o to r io u s  an d  
controversial incident in the whole of the insurgency — the 
alleged mass rape at the village of Kunan Pashpora on 23 
February  1991 (pp. 88-91 of the Report). This is discussed 
more fully below.

(B) India  — Torture, Rape and Deaths in Custody, A m n e sty  
International, M arch 1992. This deals w ith the widespread 
use o f to rtu re  th ro u g h o u t Ind ia  in  the  investiga tion  of 
ordinary crime as well as insurgency. Allegations of torture 
and rape rn Jam m u and Kashmir are set out at pp. 19-24, 
and the R eport contains the names of 23 men alleged to 
have d ied  in  cu sto d y  up  to  O c to b e r 1991 (the Ind ian  
a u th o r itie s  say  th a t  m any  o f th e se  d e a th s  can n o t be 
verified). I t m ust be said, however, tha t the statem ent (at p.

P u b l is h e d  R e p o r t s  — I n t e r n a t i o n a l
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21 o f th e  R ep o rt)  th a t  «rape is p ra c tise d  as p a r t  of a 
system atic a ttem pt to hum iliate and intim idate the local 
population® is not, in the view of the IC J  mission, borne 
out by the evidence, which indicates that rapes have been 
the result of indiscipline rather than system.

(C) R eport published by the Federation Internationale ded Ligued 
ded Droitd 2e I'Homrrie (F ID H ), Jan u ary  1993. The R eport 
was w ritten by P.M. Varadarajan, a law lecturer at O xford 
U n iversity  w ho v isited  K ashm ir as an o rd in a ry  Ind ian  
citizen. M r V aradarajan  describes (at pp. 6-7) a typical 
c rackd o w n  on a v illage or an u rb a n  d is tric t. Specific 
in c id e n ts  r e p o r te d  on, in  a d d itio n  to  som e o f th o se  
m entioned above, included civilian killings, beatings and 
arson in the course of crackdowns or military operations at 
Panzan on 29 D ecem ber 1991; Bugam  on 6 Ju n e  1992; 
Dayalgam  on 17/18 Ju n e  1992; Srinagar on 2 Ju ly  1992 
(six dead); N asru llah  Pora  on 13 Ju ly  1992 (ten dead); 
Ishber on 16 Ju ly  1992 (seven dead); H aran  on 20 Ju ly  
1992 (three rapes); Tral on 13 and 15 A ugust 1992 (ten 
dead); Lai Bazar, S rin ag a r on 31 J u ly  1992; B arzala , 
Srinagar on 19 August 1992; and Ari Bagh on 19 August
1992.

The repo rt also deals w ith a num ber of individual cases, 
including that of M ian Abdul Oayoom, the president of the 
S tate Bar Association. M ian A bdul Oayoom  (whom  the 
mission met in Srinagar) was arrested on 30 Ju ly  1990 and 
ordered to be detained for two years under the Jam m u and 
Kashmir Public Safely Act 1978. W hen the Bar Association 
obtained an order for his release on a habeas corpus petition, 
he was re-detained under TADA. W hen his release on bail 
was ordered, he was detained once more under the Public 
Safety Act. Shortly before the period of detention was due 
to expire he was re-arrested  under TADA, before being 
finally released (following a lawyers’ strike in Srinagar) on
23 February 1992.
The R eport contains, in its Appendices,
(i) th e  nam es o f 199 p e rso n s  c la im ed  to  have been  

untraced  following arrest (compiled by the late Dr. 
Guru);
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(ii) a list of 186 non-combatants (mostly named) claimed 
to  h av e  b een  k ille d  in  J u l y  a n d  A u g u s t 1992 
(compiled by the late H .N . W anchoo);

(iii) a  lis t o f ten  a lleg ed  rap es  (and  te n  o th e r  sexual
assaults) m Ju ly  1992 (compiled by M r Wanchoo);

(iv) the names of 19 men claimed to have been killed m
custody in August 1992.

(D) ‘The Crackdown in Kadhmir, Physicians for Hum an Rights / 
Asia W atch, M arch 1993. The R eport states (at p. 3):

« M ethods of torture include severe beatings, 
e lectric  shock, suspension  by th e  feet or 
hands, stre tch ing  the  legs apart, bu rn in g  
w ith heated objects and sexual molestation.
O n e  com m on fo rm  o f to r tu re  in v o lv ed  
c ru s h in g  th e  leg  m u sc les w ith  a h eav y  
w o o den  roller.*  37 to r tu re  v ictim s have 
suffered kidney failure, and three of them  
have died as a result.

The R eport details a num ber of incidents in which security 
forces are alleged to  have p rev en ted  m edical personnel 
from  tran sp o rting  the w ounded, have refused  to perm it 
m edical care to  be given to  the  w ounded , have ra id ed  
hospitals and have detained or harassed health workers. It 
is, h o w ev er, t ru e  th a t  (as th e  In d ia n  G o v e rn m e n t’s 
com m ents on th e  R e p o rt p o in t ou t) th a t  m any  o f the  
hospital staff are active supporters of the insurgency and 
are providing help to the militants, sometimes on hospital 
premises.

(E) R eport published by Amnesty International, April 1993, on 
the killings at Sopore on 6 Jan u ary  1993.

(F) ‘Rape in Kashmir, published by Asia W atch and Physicians 
for H um an Rights, M ay  1993, repo rtin g  on the alleged 
mass rapes at Kunan Poshpora and Shopian (see above) 
and on a num ber of o ther cases (including two rapes at 
H a ra n  on 20 J u ly  1992 and  th ree  at G u rih ak h a r oil 1 
October 1992) as well as rapes by militant groups.
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None of the reports listed above (with the exception of ‘Kashmir 
Aflame) comes from a source within Kashmir or a  Muslim country. 
All of them  come from well-respected Indian or international hum an 
rights groups. Some of the reported incidents can be explained by the 
Ind ian  G overnm ent. These m ust inevitably  be balanced  by o ther 
incidents which have not come to the attention of the investigators. 
The weight of the evidence makes it clear that there have been grave 
breaches of hum an rights by  the Indian security forces in Kashmir. 
The varrous kinds of breach are analysed below.

E xtra-Ju d icia l E xecu tion s
The deliberate killing of people in police or m ilitary custody is 

simple m urder and is the most serious of all the allegations against the 
security forces. The IC J  mission has no doubt that such killings have 
occurred  on a sign ifican t scale. W h a t is fa r m ore d ifficu lt is to 
estimate the numbers, particularly as the security forces often claim 
that the victim has been killed in «crossfire». Estimates given to the 
mission varied between about 50 and 350 a year. Information given to 
the mission by the Kashm ir Bar Association identified 10 custodial 
killings in the first half of Ju n e  1993, 17 deaths in the second half, 
and 13 in the first half of Ju ly . However, these figures can not be 
regard ed  as w holly  reliable, since th ey  are based  on new spaper 
reports and the Bar Association is not an im partial source. Figures 
collected by  the hum an rights activist H .N . W anchoo show ed 15 
custodial killings in Ju ly  1992, 19 killings in August, 37 in Septem ber 
and 47 in the first half of O ctober (coinciding with ‘O peration Tiger’, 
a major anti-m ilitant drive by the security forces). Even the lowest 
estimate of 50 a year is inexcusable.

There is, however, no evidence that the Indian authorities have 
set up death squads or are carrying out a policy of assassination of 
prom inent militant supporters. Three recent killings have given rise to 
suspicion  — th o se  o f D r. F a ro o q  A shai, D r, A.A. G u ru  and  M r 
Wanchoo. Dr. Ashai was killed by the CRPF, bu t in circumstances 
w hich do no t clearly show  th a t he w as personally  identified as a 
target. Dr. Guru, a leading JK L F  supporter, is believed to have been 
killed by an extrem ist m ilitant group following new spaper reports 
th a t he had  m et a rep resen ta tive  of the Ind ian  G overnm ent. M r

C o n c lu s io n s  f ro m  th e  R e p o r ts
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W ane ho o’s hum an rights activities were undoubtedly a  thorn  in the 
flesh of the Governm ent, bu t a m ilitant group is suspected  of the 
killing, and a  suspect was arrested in April 1994.

Ballings o f  N o n -C o m b atan ts
The num ber of deaths related to the insurgency in Kashmir has 

been running at about 2,000 a year. M any hundreds of these killings 
every year are innocent non-combatants killed by security forces. M r 
W a n c h o o ’s fig u res  w ere  79 in  J u ly  1992, 96 in  A ugust, 79 in 
September and 57 in the first half of October.

Some of these are simply people in the w rong place at the wrong 
tim e. A h ig h  p ro p o r t io n  o f th e  k illin g s  a re , how ever, d ue  to  
m isbehaviour and indiscipline by  the security  forces. The reports 
show many killings due to panic (for example, shooting in response to 
the noise of a tyre burst) or anger (killings following the death or 
injury of a m ember of the security forces).

Torture
N u m e ro u s  in c id e n ts  o f  to r tu re  co m m itted  b y  g o v e rn m e n t 

personnel have been documented by a variety of sources. As noted by 
Amnesty International:

«It is impossible to  gauge the true extent of to rtu re  in 
Jam m u and Kashmir. In J u ly  1991, unofficial sources 
e s tim a te d  th a t  15,000 p eo p le  w e re  b e in g  d e ta in e d  
w ithout trial in the State. M any of those detained since
1989 have alleged a fte r th e ir  re lease th a t th ey  w ere 
to rtu red  or ill-treated in  custody. O n  Novem ber 1991,
D r. K azi M a ss ra t, th e  ch ie f casu a lty  o fficer a t the  
M ed ica l C ollege H o sp ita l, S rin ag ar, to ld  a  B ritish  
journalist: 'I m ust have treated  250 to rtu re victims last 
year.’ H e said they included men who had been forced to 
drink large quantities of fluid after having their penises 
tied  tightly . E arlier, in  Ju n e  1990, recen tly  re leased  
villagers from  the com m unity of H aiham a-Payerpora, 
K upw ara D istrict, told another B ritish journalist how 
they w ere tp rtu red  while detained by the Indian army.
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W hen interviewed they still bore massive bruises, burns 
from electrodes and heated rods, cuts and rope sores.»37

Torture is virtually a m atter of routine use in interrogation. The 
forms of torture range from electric shocks to beatings, other forms of 
violence and sexual abuse. To prevent hospitals from docum enting 
torture evidenced by patients' symptoms, since 1990 medical records 
have been removed from hospitals.

The authorities use to rture for a variety of reasons:
« T ortu re  is p ra c tise d  to  co erce  d e ta in ees  to  rev ea l 
inform ation about suspected m ilitants or to  confess to 
m il i ta n t  a c t iv i t ie s .  I t  m ay  a lso  be u se d  to  p u n is h  
detainees w ho are believed to  su p p ort or sym pathise 
w ith  the  m ilitants and  to  create  a clim ate of political 
repression. The practice of to rtu re  is facilitated by the 
fac t th a t  d e ta in ees are  g en era lly  h e ld  in  te m p o ra ry  
deten tio n  cen tres co n tro lled  by  th e  v ariou s secu rity  
forces, w ithout access to the courts, relatives and medical 
care.» 38

The situation is aggravated by the fact th a t under the various 
security-related laws noted earlier, forced confessions are admissible 
in trials. The fact th a t detainees do not have expeditious access to 
courts also renders itself open to abuses prior to court hearings.

To u n d e r l in e  th e  p e rv a s iv e n e s s  o f th e  p ro b lem , one n o n 
governmental source notes that m ost detainees taken into custody by 
security forces are tortured. Doctors and other medical personnel are 
at times tortured  to reveal details about patients who are suspected 
m ilitan ts. T hese  p rac tic e s  are  c lea rly  in b re ac h  o f th e  IC C P R , 
especially as the rights against torture is absolute and non-derogable. 
This is bolstered by the U nited N ations Code of Conduct for Law 
E nforcem ent O fficials an d  the  Ind ian  P enal Code and  C rim inal

37 India: Torture, Rape and Deathd in Custody (London, A m nesty In ternational, 1992), p. 
20.

38 The Crackdown in Kashmir (B oston /N ew  Y ork, Physicians for H um an  R ights /  Asia 
W atch, 1993), p. 3.
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Procedure Code. Although the Indian Constitution does not have a 
specific prov ision  against to rtu re , A rticle 21 of the C onstitu tion, 
w hich guaran tees «personal liberty*, has also been in terpre ted  as 
prohibiting torture.

D isappearances
These practices occur sporadically. M ost of the disappearances do 

n o t involve k illin g  b u t a rise  because  a d e ta in ee  has b een  held  
incommunicado or been moved out of the State w ithout notice. This is 
compounded by the fact that the applications for habeas corpus are not 
responded to effectively by the courts.

In ternational focus has been provided  by the U nited  N ations 
W orking Group on Enforced or Involuntary Disappearances, whose 
1992 report noted:

«R eports indicated th a t in Kashm ir num erous persons 
allegedly  d isap p eared  afte r shoo t-ou ts w ith  secu rity  
forces. In  one re p o rte d  case in P h azp o ra , K ashm ir, 
se v e ra l p e rs o n s  a lleg ed ly  d isa p p e a re d  w h e n  arm y  
personnel attacked the locality, killing 25 civilians, most 
of whom were working in the fields, and setting fire to 
more than 50 homes.*39

These practices are in b reach  of general princip les of hum an 
rights, such as security of the person, reinforced by the ICCPR.

Rape
The m ost serious a lleg a tio n  re la te s  to  th e  v illage o f K unan  

Poshpora, where it is alleged that at least 23 women were raped by 
soldiers of the 4 th  R ajputana Rifles on the night of 23/24 February
1991. The D istric t M agistrate visited the village on 5 M arch  and 
reported the allegations to his superiors on 7 M arch, asking for an 
e n q u iry . N o  a d e q u a te  o ffic ia l e n q u iry  w as h e ld . T he  a rm y

39 U nited  N ations D ocum en t E /CN .4/1992/18, p, 45.
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subsequen tly  inv ited  the in d ep en d en t P ress C ouncil of Ind ia  to 
investigate  th e  inciden t. A com m ittee, led  by th e  d is tin g u ish ed  
journalist B.G. Verghese (but not including any woman), concluded 
th a t the  incident w as a hoax  set up  to  fram e the army. The IC J  
m ission in terv iew ed  M r V erghese and are satisfied th a t he is an 
honourable man who would not have announced a conclusion which 
he did not believe to be true. However, the Press Council report has 
been w idely  critic ised .^0 The com m ittee re jec ted  the  allegations 
mainly on the ground of inconsistencies in the women's stories and 
v a ria tio n s  in th e  n u m b er o f rap es  alleged  to  have tak en  place. 
However, these points are also consistent w ith attempts to exaggerate 
a genuine incident. I f  the inciden t w as en tire ly  a hoax, it w as a 
rem arkably elaborate one w hich the Indian authorities assisted by 
failing to  carry  out a quick  and effective investigation . The I C J  
mission therefore concludes that, while mass rape at Kunan Poshpora 
may not have been proved beyond doubt, there are very substantial 
grounds for believing that it took place.

The Indian Government was initially slow to take action against 
members of the security forces accused of rape, apart from one case 
where a Canadian tourist was raped. In recent months, it appears that 
more action has been taken. M any rapes took place in the course of 
crackdowns, w here men and wom en in the districts being searched 
were separated. Changes in crackdow n procedure — including the 
presence of wom en m em bers of the security  forces w ith  the units 
conducting  the crackdow ns — appear to have had  some effect in 
re d u c in g  th e  n u m b e r o f ra p e s . T h e re  is no  ev id en ce  th a t  th e  
government has encouraged rape or used it as a deliberate policy. It 
would indeed have been insane to do so, as nothing would be more 
calculated to strengthen support for the militants.

A ssaults
In n u m e ra b le  a ssa u lts  h ave  b een  w itn e sse d  in  Ja m m u  an d  

Kashmir. M any are in relation to the cordon-and-search operations 
which often end in violence. Particularly vulnerable groups include 
women and children.

■40 B .M . S in h a , « V erg h ese  C o m m itte e  R e p o r t:  H o w  R e l ia b le ? », M ainstream  (7  
Sep tem ber 1991), p. 15.
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D octors and other medical personnel have also been assaulted 
and harassed by security forces while trying to help the injured. The 
patients themselves have been assaulted while undergoing treatm ent 
and have at times been prevented from receiving medical care. These 
assaults have taken place when security forces raid hospitals.

The m alpractices are in b reach  of in ternational hum an rights 
principles, including security of the person, which are guaranteed by 
the IC C PR  and local laws.

D estru ction  o f  P roperty  and T heft
As the R eports m entioned  above m ake clear, there  are m any 

incidents of arson by the security forces. These have led to hundreds 
of houses and shops being burnt, along with other property such as 
barns and haystacks. There have also been many cases of looting and

C o n stra in ts  U p o n  P e rso n a l a n d  F am ily  L ife
In  substance, there is a state of emergency in Kashmir, and this 

undermines much of daily personal and family life. The curfews and 
instances of violence already noted prevent children from attending 
school. The abuses committed by government forces against men and 
women disrupt personal and family life continually. H ealth services 
have also been affected by raids and curfews, resulting m  depletion of 
health  personnel, particu larly  in rura l areas. The situation is now 
aggravated by the fact that militants are increasingly violent towards 
innocent civilians.

In this context, it can be surmised that there can be no reversion 
to normalcy unless the root causes of the Kashmir problem  are dealt 
with. The alienation felt V  the general population against occupation 
by Indian troops was ubiquitous during the visit by the IC J  mission 
and this was linked with the issue of self-determination as the dine qua 
non for peace in the Kashmiri setting.



O ther concerns
D uring the visit of the IC J  mission to Kashmir, other concerns 

were expressed by those who met the mission. Instances of corruption 
and to  a lesser extent, extortion w ere m entioned in the discussions 
concerning abuses by governmental personnel. For example, it seems 
that some governmental channels print literature for militant groups 
for the  sake of money. Some governm ental officials m ay also be 
involved in the trade m arms across the frontier, the arms ultimately 
landing up w ith militant groups. Projects at the State and local level 
are also likely to be occasions for p ro fiteering  by some officials. 
Personal stakes and vested interests thus aggravate the violence in 
Kashmir. This undermines governmental credibility and brings forth 
an adverse reaction from the local population.

The situation m Jam m u is very different from that in Kashmir. 
Poonch  an d  R ajouri, th e  M uslim  m ajo rity  d is tric ts  o f W estern  
Jam m u, were centres of militant activity in 1947 and 1965 bu t have 
remained largely peaceful in recent years. The IC J  mission was told 
that there had been 10 to 15 killings and some harassm ent by  security 
forces, but clearly the scale of the problem  is far less than in Kashmir. 
Since the middle of 1992, there has been considerable militant activity 
in D oda district, but the area is remote and there has not been much 
information about hum an rights violations except for the Kishtawar 
bus massacre which was carried out by a militant group.

In Jam m u city and surrounding areas, there are few hum an rights 
problems. M ainstream  Indian political parties, such as Congress (I), 
the B JP , Ja n a ta  D al and the Communists, operate freely, as does the 
National Conference, though because of the absence of elections they 
act in something of a vacuum. The local English-language newspapers 
have few problems. There is some government pressure bu t it is of a 
fa ir ly  h a rm le ss  ty p e , su ch  as th e  th r e a t  to  w ith h o ld  o ff ic ia l 
advertising.
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C onclusion
T he I C J  m iss io n  b e liev es th a t  th e  In d ia n  G o v e rn m e n t is 

genuinely anxious to im prove its hum an rights record  in Kashmir. 
Breaches of hum an rights are not in its interest. As one report said: 
«The frequent military crackdowns, the inhum an torture of innocent 
persons, the indiscrim inate shooting at people, the frequent thefts, 
and the  occasional rapes com m itted  by the secu rity  forces have 
increased the d isgust and resentm ent of the people in the valley.» 
There is, however, a long w ay still to go to overcome indiscipline and 
m iscon d uc t by  th e  sec u rity  forces (p a r tic u la r ly  th e  B S F ), the  
persistent and regular use of torture in interrogation, and the practice 
of extra-judicial execution.
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Chapter 7
Misconduct by M ilitan t Groups

D uring the visit of the IC J  mission to  Jam m u and Kashmir, it 
was evident that militant groups had increasingly become violators of 
hum an rights. Although such groups can not become signatories to 
international hum an rights instrum ents, it is im portant tha t they abide 
by the universal hum an rights norms posited by these instruments. In 
particular, the message of the IC C P R  and Article 3 of the Geneva 
Conventions are as pertinent to the conduct of militant groups as they 
are to government personnel.

Structure o f  M ilitan t G roups
One of the striking features of the insurgency in Kashmir is the 

very large num ber of militant organisations involved. M any of them 
are small, shadowy and short-lived. They are divided into two main 
g ro u p s — th o se  su p p o rtin g  an  in d e p e n d e n t K ashm ir an d  th o se  
supporting  accession to Pakistan. The leading organisation in the 
former group is the JK LF. O ther organisations in this group include 
the Jam m u and Kashmir Student Liberation Front, Mahaz-e-Azadi 
and the  K ashm ir M ujah id in  L ibera tion  F ro n t. The lead ing  p ro 
accession  o rg an isa tio n  is H izb u l M ujah ideen . O th e rs  active or 
form erly active are the Islami Jam ia t Tulba, the M uslim  Students 
Federation, the Hezbe-Ullah, the Hezbe-Islami, the Muslim Janabaz 
Force, the Islamic Tehrik-e-Tulba, the  Allah Tigers, the Z ia  Tiger 
Force, the Islamic S tuden ts’ League and the Jam m u and Kashm ir 
People's League. There are also groups which claim to be militants 
but are in fact using this claim as a cover for extortion, blackmail and 
other criminal activities.

The re su lt is th a t m ilitan ts com m it acts of violence no t only 
against the security forces and those who are believed to cooperate 
with them but, on occasion, against members of rival militant groups 
as well.
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C om m unal V iolence
The one serious incident o f com m unal violence took place in 

Kishtawar on 14 August 1993, when unidentified militants separated 
16 H indus from the other passengers on a bus and shot them dead. 
This incident was denounced by both the JK L F  and Hizbul and has 
not been repeated. Otherwise, there have been none of the horrifying 
m utual massacres which were a feature of the recent Sikh separatist 
campaign in Punjab.

Part of the reason for the absence of communal violence is that, 
except in Doda, the militants are operating in a community which is 
almost entirely Muslim. As m entioned above, most of the Kashmiri 
H indu community, which up to then had lived on very good terms 
with their Muslim neighbours, fled from the Valley in early 1990. The 
assassination of a  num ber of leading Hindus and threats of violence 
by the militants were enough to persuade the H indu community to 
flee. There can be no doubt that the flight was welcomed by militants 
who saw the H indus as potential supporters of the security forces. 
The small Sikh community in Kashm ir has suffered relatively little 
v io lence, b u t a n u m b er o f S ikhs serv ing  in th e  police o r o th e r 
government services have been m urdered.

K illings
The m urder (often accom panied by to rtu re ) of inform ers and 

o th ers  w ho are believed  to  cooperate  w ith  the  gov ern m en t is a 
common feature of Insurgency and has occurred on a substantial scale 
in Kashm ir. The Ind ian  G overnm ent has pub lished  a list o f 139 
incidents (some involving multiple killings) in Kashmir and a  further 
20 in Doda, up to the end of M arch 1994, in which people have been 
allegedly m u rd ered  by  m ilitants. A large num ber o f these cases 
probably arise out of the killing of informers and others who have 
refused to cooperate w ith the militants or out of inter-group disputes. 
The Governm ent has also published a list of 90 prom inent citizens 
w ho have allegedly been assassinated by m ilitants (there is some 
overlap betw een the two lists). In  addition to  those w hose names 
ap pear elsew here in  th is R eport, the list includes m ore th an  20 
N ational Conference leaders or activists, several o ther politicians 
(including form er members of the State Legislative Assembly), and a 
num ber of prom inent local businessmen. A considerable num ber of 
police and civil servants have been murdered.
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D isp u tes betw een  m ilitan t fac tions ap p e a r to  have been  the 
reason for the m urder of a  num ber of leading figures who were not 
supporters of the Indian Government. These include M ushir ul-H aq 
( th e  V ic e -C h a n c e llo r  o f  K a sh m ir U n iv e rs i ty ) , th e  M irw a iz  
M ohammed Farooq, Dr. G uru and, more recently, the M irwaiz Qazi 
Nissar.

M any of the earlier incidents are described in the Asia W atch 
Report, Kashmir under SLege», a t pp. 130-143. A particularly notable 
example was the m urder on 13 Decem ber 1990 of the 87-year-old 
M aulana M oham med Sayeed Masoodi, a form er general secretary of 
the National Conference, by the Hezbe-Ullah.

Torture and Rape
There have been many incidents of torture and rape by militants, 

often as a prelim inary to m urder. Victims of rape are often family 
members of alleged inform ers or opponents of the militants. There 
have also been some reports of forced marriages.

K idnapping and H ostage-T aking
M ilita n ts  h ave  u se d  k id n a p p in g  as a te c h n iq u e  on m an y  

occasions. There are several motives: to extract concessions from the 
Governm ent; extortion; or as a p relim inary  to killing. The Indian  
Governm ent publication, 'Profile of Terrorist Violence in Jam m u and 
K ashm ir', repo rted  511 incidents involving 751 individuals up to 
M arch 1994. 214 of the victims had been killed and 360 released, the 
o th e rs  b e in g  still in  c a p tiv ity  o r u n tra c e d . T he f irs t an d  m ost 
prom inent kidnapping was that of Dr. Rubaiya Sayeed (see page 25), 
the daughter of the then Home M inister of India. She was kidnapped 
by the JK L F  on 8 D ecem ber 1989 and released five days later in 
ex ch an g e  fo r th e  re lea se  from  p riso n  o f five J K L F  m em bers. 
Examples of those released alive include Vijay Kumar Kaul, director 
of the Regional Institute of Science and Technology, kidnapped on 4 
Septem ber 1991 and released following paym ent of a  ransom, and Dr. 
A.K. Dhar, director of the Regional Research Laboratory, kidnapped 
on 16 Ja n u a ry  1992 and released in exchange for three m ilitants. 
P ro fe sso r A bdul A had  W ani, h ead  o f th e  L aw  D e p a r tm e n t of 
Kashm ir University, was kidnapped on 4 Septem ber 1993. H e was



released after 14 days but kidnapped again on 31 Decem ber 1993 and 
killed. Twelve foreigners, either w orking in Kashm ir or visiting as 
tourists, had been kidnapped, including a group of seven Israelis who 
escaped after overpowering their captors. Two British tourists were 
kidnapped by a minor militant group in a widely-publicised case in 
the summer of 1994 and released after pressure from other militant 
groups.

As rep o rted  in the 1991 A sia W atch  R eport on Kashm ir, the 
policy o f k id nap p in g  and  killing is openly  espoused  by m ilitant 
groups:

«D u rin g  a freedom -strugg le  against a ferocious and 
powerful enemy like India, it might occasionally become 
necessaiy  to  organise operations like k idnapping  and 
execution of hostages, hijacking etc. in order to achieve 
our objectives.

D estru ction  and T heft o f  P roperty
M ilitant groups have been involved in arson and other forms of 

p ro p e rty  d e s tru c tio n  in K ashm ir. The G o v ern m en t claim s th a t 
betw een 1988 and  M arch  1994 there  w ere over 2,800 incidents, 
involving 955 Governm ent buildings, 454 educational buildings, 6,058 
houses, 279 bridges and 903 shops. These figures may include cases 
(particularly with houses and shops) where security forces attributed 
to militants fires started by themselves or by accident, but there has 
clearly been considerable destruction  by m ilitants. There has also 
been widespread theft and robbery by militants, both to raise funds 
for militant purposes and for personal profit.

C onstraints U p o n  the M edia
D uring the IC J  mission's visit to Kashmir, it became evident that 

the  m ilitan ts im posed g re a t co n s tra in ts  upon  the  m edia, and  in 
particular on the press. There are (or were at the time of the IC J  
mission s visit) no less than 24 newspapers published in Srinagar (one

41 Kadhmir under Siege (N ew  Y ork, A sia W atch , 1991), p . 135
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in English and the rest in U rdu). There are continual threats against 
the press if they do not publish the statements of militants or if they 
are seen as pro-governm ent. N ew spapers w hich displease m ilitant 
groups are punished by being ordered to stop publication for a time, 
by threatening  vendors to  p reven t sales, by burn ing  copies, or by 
destruction  of prin ting  presses. In  serious cases, death th rea ts are 
issued and one editor, M oham m ed Shabon Vakil, of Al-Safa, was 
m u rd e re d  on 23 A p ril 1991 b ecau se  he h a d  w r itte n  ed ito ria ls  
opposing political strikes. In practice, the press is either supportive of 
the m ilitants or so intim idated th a t lesser th reats are sufficient to 
ensure compliance. The representatives of local newspapers who met 
the  I C J  m ission seem ed m ore fearfu l o f m ilitan t th rea ts  th a n  of 
governm ental influence. O ne person expressed this view during a 
m eeting w ith  the I C J  mission: «N ew spapers here do not express 
views. ... They print only statem ents from militant organisations.*

Ironically, w hereas new spapers are able to expose the crimes 
com m itted  by  G o v ern m en t forces, th e y  are  m ore fea rfu l ab o u t 
ex po sin g  th e  crim es co m m itted  b y  m ilita n t g ro u p s b ecau se  of 
potential negative consequences. Their quandary is compounded by 
th e  fac t th a t  th ey  a re  g en era lly  unab le  to  ask  for G o v ern m en t 
protection, as this w ould be seen as a biased act or an act inviting 
further trouble from opposition groups. In an extraordinary reversal 
of the normal position in similar situations, it is the militants rather 
than the Governm ent who are restricting freedom of the press.

T he m ilitan ts  have no c o n tro l over th e  S r in a g a r  te lev is io n  
(Doordarshan), which is run  by the Indian Government and reflects 
the  official outlook. H ow ever, L assa K aul, the  h ighly  resp ec ted  
d irector of S rinagar D oordarshan , was m urdered  on 13 February  
1990 after refusing to comply w ith  m ilitant dem ands. The present 
director lives under full-time security protection and has survived five 
or six attem pts on his life. One programm e in a  series called 'Bible 
S to r ie s ’ w as n o t b ro a d c a s t  in K a sh m ir  b e c a u se  it  o ffe n d e d  
fundamentalist groups who issued death threats to local Doordarshan 
employees. The newsroom was shifted from Srinagar to Jam m u from
1990 until Ju ly  1993. Two days after it returned, the news editor was 
k idnapped, though subsequently  released. O n 2 N ovem ber 1993, 
M oham m ed Shafi, a p ro m in en t Radio K ashm ir new sreader, w as 
m urdered, and on 25 N ovem ber 1993, S.R Sing, the D oordarshan 
station engineer, was murdered.
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C onstraints U p o n  F reedom  o f  A ssem bly  and P o litica l 
A ctiv ity

The use of threats and intimidation by militant groups limits the 
freedom  of others to assemble and to become involved politically. 
M ilitant groups are not known for being tolerant towards politicians 
who diverge from  their views. Several, as m entioned above, have 
been m urdered, and others (including Sheikh Abdullah's w idow and 
the rest of his family still in Kashmir) live under constant security 
protection. Even though it is almost certain that no party  supporting 
an accommodation with India would now win significant support in 
Kashmir, the m ilitants are not prepared  to tolerate the existence of 
any party  whose views they disagree with. Political parties have thus 
become largely dysfunctional.

C ultural C onstraints
T here is concern  th a t the  m ore ex trem e m ilitan t g roups are 

seeking to destroy the tolerant tradition of Kashmiriyat and to replace 
it w ith the kind of Islamic fundamentalism that has developed in some 
parts of the Muslim world. This has been evidenced by the pressure 
which has been placed on women to wear the burqa and chador. This 
has, however, by no means been entirely successful.

E xtortion  and B ribery
Large sums are extracted by militants from both individuals and 

organisations in Kashmir. It was suggested to the IC J  mission, for 
example, th a t a large proportion  of the money provided for public 
works in Kashmir ends up in the pockets of the militants. Conversely, 
there are reports of militants bribing members of the security forces 
to ignore border-crossing and other militant activity.

O ther C oncerns
Young men come under strong pressure to join militant groups, 

w hether they wish to or not. At times, children have been used to lay 
traps for government forces — for example, by being given grenades 
and told to throw  them at the security forces.
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Chapter 8

Protection and Addistance o f Civilians in Jam m u and K ashm ir

Sadly, it is the civilians who are the clearest losers in the armed 
c o n flic t in  K ashm ir. T h ey  a re  o ften  in th e  c ro ss f ire  b e tw een  
governmental troops and militant groups. The instability in the region 
and the continual curfews disrupt daily life; children are unable to go 
to school consistently, access to hospitals is limited, displacement and 
dislocation take place in the search for safely and the satisfaction of 
basic needs. The d isrup tion  o f hospitals because of G overnm ent 
action and m ilitant th rea ts affects the accessibility and quality  of 
medical services.

W om en a n d  c h ild re n  a re  p a r t ic u la r ly  v u ln e ra b le  a n d  are  
victim ised by both the G overnm ent and the militants; m any have' 
been killed and assaulted by these protagonists. Equally disturbing is 
the rising intolerance towards the rights of women. This is visible in 
the following observation:

«Now there is a  new threat to the Kashmiri woman. The 
Muslim fundamentalist organisations have been trying to 
in tro d u c e  b u rq a  a n d  c h a d o r  as a p a r t  o f th e ir  
Islamisation programme. Notices are printed in the local 
papers w arn ing  the wom en th a t severe action will be 
taken if they do not maintain purdah. ... The Kashmiri 
wom an is not faced only w ith  grow ing oppression of 
fundam entalism , she has become the target of m ilitary 
violence. »^2

42 Kashmir Imprisoned: A  Report (D elhi, Com m ittee for In itiative on K ashm ir, 1990), p.
44.
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The instability  in the region has lead to the displacem ent of a 
large num ber of H indus or Kashm iri Pandits. In  1989-1990, some
90,000 Pandits left the K ashm ir valley for fear of attacks on their 
safety. To date some 250,000 out of 300,000 are estimated to have left. 
A num ber of these displaced persons are now in camps in Jam m u and 
Delhi. Muslims and members of other religious denominations have 
also fled the Valley of Kashmir. A num ber of M uslims have sought 
refuge in Azad Kashmir; and this is dealt w ith below.

The I C J  m ission visited several camps housing the Pandits in 
Jam m u; the p light of the cam p inhabitants was often distressing. 
M ost h ad  been  accustom ed  to  the  cool clim ate of the  Valley of 
Kashmir. Now they were housed in tents and buildings in areas which 
w ere extrem ely hot. A lthough facilities had been provided by the 
Indian Government, several needs were unsatisfied. Lack of proper 
san ita tio n  an d  clean  d rin k in g  w ater, c ram ped  housing , lim ited  
schooling and insufficient occupational activities m ade life all the 
more difficult.

An in te re s tin g  case in p o in t w as th a t m any o f the  d isp laced  
wished to build their own homes in the camp, but were not allowed to 
do so. In s te a d , o u ts id e  c o n tra c to rs  w ere  b ro u g h t in  to  b u ild  
habitations. There was a pervasive suspicion that some officials were 
p ro fiteering  from  these arrangem ents and co rrup tion  w as rife in 
regard to the money allocated for helping the displaced. D uring the 
visit of the IC J  mission, it was also evident that some political parties 
were trying to canvass votes by handing out gifts to these displaced 
persons. This struck  an o ther note as regards the need to p ro tec t 
displaced persons from manipulation for political purposes, as well as 
protection from militant threats.

O n another front, the Kashmir conflict has taken a toll among the 
educated, and particularly among medical personnel. M any have fled 
to other parts of India or Pakistan. Those that remain in the Valley of 
Kashmir are in a precarious situation. In trying to help the sick and 
needy, th ey  becom e the  ta rg e ts  of b o th  g ov ern m en t forces and  
m ilita n t g ro u p s  w h o  fa il to  d iv o rc e  p o litic a l c o n c e rn s  fro m  
hum anitarian considerations. In this context, it is the civilians who are 
hurt most, and it is they who are regrettably the pawns in a vicious 
game.
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Chapter 9

A zad  Kadhm ir and the Northern Aread

P olitica l P osition  o f  Pakistan
The status of Azad Kashmir may be described as follows:

«A zad K ash m ir is n e ith e r  a so v e re ig n  S ta te  n o r  a 
province of Pakistan bu t rather a  «local authority* with 
responsib ility  over th e  a rea  assigned  to it u n d e r the 
cease-fire agreem ent.»̂

Azad Kashmir arose from the division of the D ogra principality of 
Jam m u and Kashm ir into th ree sectors in 1947-1949: Jam m u and 
K ashm ir in  th e  In d ian  U nion ; th e  N o rth e rn  A reas (G ilg it an d  
B altistan) u n d e r P ak is tan  adm inistra tion ; and  Azad K ashm ir. A 
government was set up in Azad Kashmir in 1947, «defining itself as a 
w ar council whose sole objective was the liberation of Jam m u and 
Kashmir from the Dogra dynasty and Indian authorities. »̂  After the 
Simla agreem ent in 1972, Pakistan began to administer Azad Kashmir 
more closely; there is a m inistry of the Pakistani Governm ent which 
deals specifically with Azad Kashmir and much development aid has 
been poured into the region by Pakistan.

T h e  A zad  K a sh m ir  G o v e rn m e n t c o n s id e rs  i ts e lf  to  be a 
«prov isional governm ent* , w ith  P a k is tan  in charge  o f ex te rn a l 
relations. In substance, it is not a sovereign government.

As an ambivalent reflection on the issue of self-determination for 
Jam m u and Kashmir, it is interesting to note the Constitution of the

43 L .E .R ose, «The Politics o f A zad Kashm ir*, in  R .G .C .T hom as (ed.), Perspective on 
Kashmir (Boulder, W estview  Press, 1992), p. 235-236.

44 Ibid.
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Islamic Republic of Pakistan 1973, whose Article 257 provides the 
following:

«When the people of the State of Jam m u and Kashmir 
decide to accede to Pakistan, the relationship between 
P a k is ta n  a n d  th a t  S ta te  sh a ll be d e te rm in e d  in 
accordance w ith the wishes of the people of that State.*

Support and A ssistan ce o f  M ilitan t G roups
The issue is highly sensitive. T hroughout the visit of the IC J  

mission to India, the involvem ent of Pakistan and the use of Azad 
Kashmir as a conduit for the supplies of militant groups operating in 
Jam m u and Kashmir were alleged by the Indian authorities. During 
the visit of the IC J  mission to  Pakistan, the Pakistani authorities 
indicated th a t Pakistan  was willing to  provide «diplomatic, m oral 
support* to Kashmiris, as it considered the territory to be disputed. A 
representative of the Pakistan parliam entary hum an rights committee 
s ta te d  th a t  « P ak is tan  does n o t send  any  a rm ed  forces in to  th e  
Kashmir valley.* The Azad authorities added that the borders were 
sealed; th e re fo re , it w ou ld  be d ifficu lt to use A zad te r r ito ry  to 
infiltrate into Jam m u and Kashmir.

To the IC J  mission it was evident that the border between Azad 
Kashmir and Jam m u and Kashmir remains porous. Arms could also 
be channelled from  A fghanistan  into Jam m u and  K ashm ir in the 
vicinily.

The IC J  mission met several representatives of militant groups in 
Azad Kashmir to sound out their views on the future of Kashmir. The 
presence of these groups on Azad terrain pointed to an affinity with 
operations in neighbouring Jam m u and Kashmir.

C onstitu tional and L egal P rocess
Until 1960, there was no democratic element in the Government 

of A zad Kashm ir, w hich  w as effectively  run  by the M in is try  of 
Kashm ir Affairs and N orthern  Areas in Islam abad. Between 1960 
and 1970, th e re  w as a form  of in d irec t dem ocracy, w ith  a S ta te  
Council elected by m em bers of local bodies w ho were them selves
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directly elected. This was replaced in 1970 by w hat is, in theory, a 
democratic political system. The present Constitution was adopted in 
1974. It provides for an elected Assembly of 48 members, of whom 28 
are e lected  by  the  residen ts o f A zad Kashm ir, 12 are elected  by 
Kashmiris resident in Pakistan, and 8 are elected by other groups. 
T h e re  is a lso , h o w ev er, an  A zad  K a sh m ir C o u n c il, b a se d  in 
Islam abad, chaired  by the Prim e M in is te r of P ak is tan  and w ith  
m em bers d raw n from  the  Assem blies o f bo th  P ak istan  and Azad 
Kashmir, which exercises very extensive powers.4®

Some features of the Constitution are disturbing. In particular 
Clause 4 of the Constitution, w hich provides for the protection  of 
fu n d a m e n ta l r ig h ts , is su b je c t to  s ig n if ic a n t ex cep tio n s . T hus 
preventive detention may be ordered w ithout disclosure of grounds or 
the right to be brought before a  magistrate.46 No person or political 
p a r ty  «shall be p e rm itte d  to  p ro p a g a te  a g a in st or ta k e  p a r t  in 
activities prejudicial or detrim ental to the ideology of the S ta te ’s 
accession to Pakistan*.47 Freedom of speech may be restricted in the 
interest of «friendly relations w ith Pakistan*.48 The O ath of Office of 
a member of the Legislative Assembly requires the member to swear 
loyalty to «the cause of accession of the State of Jam m u and Kashmir 
to Pakistan*.49 Thus, there is no freedom to advocate that Kashmir 
should become independent, or that Jam m u should be omitted from a 
plebiscite. No person professing such views could become a member 
of the Assembly. In 1991, a candidate was disqualified by an election 
com m issioner because he su b scrib ed  in his nom ination  form  to 
«freedom of Jam m u and Kashmir State* rather than accession of the 
State to Pakistan, and his disqualification was upheld by the High 
Court.50 These restrictions are wholly unacceptable.

The record of elections is mixed. The rules applied to the 1988 
election seriously ham pered opposition parties. The 1990 election,

45 T he A zad Ja m m u  and  K ashm ir In terim  C onstitu tion  A ct 1974, cl. 31 (2) and  T hird  
Schedule.

46 Ibid., cl. 4  (4) (2) (3).
47 Ibid., cl. 4 (4) (7) (2).
48 Ibid., cl. 4  (4) (9).
49 Ibid., cl. 23 (1) and  F irs t Schedule.
50 A ftab H ussain  v. A zad Jam m u  and  K ashm ir Legislative Assem bly (1991).
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w on by  the  A zad K ashm ir b ran ch  of B enazir B h u tto ’s P ak istan  
P eop les Party, w as reasonably  fair, bu t the election held in 1991 
suffered from violence and intimidation.51

A ccess to  In form ation  in  Jam m u and K ashm ir
D uring the IC J  m issions visit to Azad Kashm ir it was evident 

tha t the m edia there was closely linked w ith Pakistan. Inform ation 
from Jam m u and Kashmir was conveyed directly through the border 
areas v ia  local m ass m edia an d  w o rd  o f m outh . The in flux  and  
outflow  of people from  Ja m m u  and  Kashm ir, evidenced  by the 
presence of refugees, provided further room  for fresh inform ation 
from the Valley of Kashmir.

R efugees and D isp laced  P ersons
There are different groups of refugees from Jam m u and Kashmir 

in Pakistan and Azad Kashmir. A num ber are now living in various 
areas throughout the country. M ore specifically, there are a  num ber 
of refugee camps in Azad Kashmir which house refugees. In one area, 
some 8,000 persons are in seven refugee centres. There are also those 
tem porarily displaced from the line of control which separates Azad 
Kashmir from Jam m u and Kashmir; some 24,000 persons are in this 
category.

T he I C J  m ission  v is i te d  v a rio u s  cam ps in  A zad  K ashm ir. 
A lth o u g h  th e  b asic s  o f liv e lih o o d  w ere  p ro v id e d  b y  th e  local 
authorities, various needs were still to be satisfied. The educational 
system for children needed improving, and the problem  of sanitation 
and lack of occupational facilities was pervasive. It was evident that 
the camps were highly politicised; some of the inhabitants moved in 
and out the camps easily to re-enter Jam m u and Kashmir. This has 
implications for the security and im partiality of the camps. How to 
depoliticise the camps remains an ongoing challenge, especially as the 
Indian au thorities claim th a t the camps are a train ing  g round for 
militants.

51 Rose, op.cit., pp . 241-243.
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T he N orthern  Areas
The N orthern  Areas consist of wild, rem ote and m ountainous 

lands, w ith  a population of about 1,200,000. They have a complex 
history and, though in theory part of the territories of the M aharaja of 
Kashmir, in practice they were mainly governed (up to 1947) by the 
British or by local tribal leaders. D uring the w ar of 1947-48, they 
came under the control of Pakistani forces.

Initially, they were treated as p art of Azad Kashmir, but in 1949, 
th e  G o v e rn m e n t o f A zad  K a sh m ir  a g re e d  to  t r a n s f e r  th e  
a d m in is tr a t io n  o f  th e  N o r th e rn  A rea s  ‘te m p o ra r i ly ’ to  th e  
Governm ent of Pakistan. Since then, the N orthern Areas have had a 
quasi-colonial status. The Areas are not form ally p a rt of Pakistan. 
They are administered by the M inistry for Kashmir Affairs and the 
N orthern  Areas, based in Islamabad. There is no constitution for the 
N orthern  Areas and no constitutional rights. Instead of a High Court, 
there is a  single Judicral Commissioner who sits as the sole appellate 
judge and confirms death sentences. There is an elected N orthern  
Areas Council, but it has no powers. The territory  is very backward; 
in 1983, the literacy rate was said to be only 14 per cent overall, and a 
mere 3.5 per cent among women.52 There is no local newspaper.

In M arch 1993, the High C ourt of Azad Kashmir, in a  startling 
decision , d ec la red  th a t  th e  N o r th e rn  A reas w ere  p a r t  o f A zad 
Kashm ir and ordered the G overnm ent of Azad Kashm ir to resume 
ad m in istra tio n  o f them . This decision w as no t accep table  to the 
Governm ents of either Azad Kashm ir or Pakistan, and it has been 
appealed  to the Suprem e C ourt of A zad Kashmir. A t the tim e of 
writing, the appeal had not yet been decided.

Some reform s w ere announced  by the B hutto  G overnm ent in 
April 1994. However, these are inadequate. The M inister for Kashmir 
Affairs and the N orthern  Areas will be ex-offLcio Chief Executive. The 
N o rth e rn  A reas C ouncil w ill have 24 elected  m em bers and  two 
reserved seats for wom en nom inated by the C hief Executive. The 
Council will have some powers, but it is not clear how extensive they 
will be. The Council will elect a  D eputy Chief Executive who will, 
how ever, have only  such  pow ers as are  de legated  by  th e  C hief

52 The Muslim, 13 D ecem ber 1983.
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Executive. The Jud ic ia l Commissioner will be replaced by a High 
Court.

The complete absence of democracy and constitutional rights in 
the  N o rth e rn  A reas is p a ten tly  unaccep tab le . The m ost n a tu ra l 
solution — the incorporation  of the N orthern  Areas into Pakistan, 
either as a  separate State or as an addition to the N orth  W est Frontier 
Province — has been rejected. This is mainly because Pakistan fears 
th a t  in c o rp o ra tio n  o f th e  N o r th e rn  A reas co u ld  be seen  as a 
counterpart of India’s incorporation of Jam m u and Kashmir into the 
Indian Union and would weaken the claim that the former princely 
State should vote in a plebiscite as a single unit. The alternative — that 
the N orthern  Areas and Azad Kashm ir should be reunited, as the 
Azad Kashmir High C ourt ordered — would create practical problems 
and w ould  no t be welcom e to the Shia m ajority  in the N o rth ern  
Areas, who do not wish to become part of a Sunni-dominated Azad 
Kashmir and w ould prefer separate statehood in Pakistan. There was 
sectarian violence between Sunni and Shia in 1988, 1992 and 1993.

The recent reform s are a step in the right direction but fall far 
s h o r t  o f g iv in g  th e  in h a b ita n ts  o f th e  N o r th e rn  A reas  r ig h ts  
equivalent to those of the citizens of Pakistan. Urgent steps should be 
taken by the Governm ent of Pakistan to remedy this situation.

The IC J  mission did not visit the N orthern  Areas and is unable to 
report on the extent to which human rights are in practice observed 
there.
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Conclusion,! and Recommendations

T his re p o rt has en d eav o u red  to  h ig h ligh t the  h um an  rig h ts 
situation in Jam m u and Kashmir by placing it in the context of root 
causes as well as the call for remedies. The concerned authorities are 
in v ite d  to  im p le m e n t th e  fo llo w in g  p ro p o sa ls  e ffe c tiv e ly  an d  
expeditiously:

1. Both the Indian authorities and the m ilitant groups should 
ab id e  b y  in te rn a t io n a l s ta n d a rd s  o f  h u m an  r ig h ts  and  
hum anitarian law. In this respect, the Indian G overnm ent 
should  am end its secu rity -re la ted  law s to g u a ran tee  the 
standards voiced by international instruments, including the 
p re su m p tio n  o f in n o cen ce , access to  in d e p e n d e n t an d  
effective courts, due process of law, and sanctions against 
violators of hum an rights.

Both the Indian security forces and militant groups should 
end extra-judicial killings, to rtu re  and other m alpractices 
which are pervasive in Jam m u and Kashmir.

2. Governm ental authorities in India should ensure that those 
w ho have p e rp e tra te d  crim es in b reach  o f in te rn a tio n a l 
hum an rights standards and hum anitarian law are brought to 
justice and do not enjoy im m unity from  prosecution. The 
id e n t i ty  o f  th e  p e rp e t r a to r s  sh o u ld  be re v e a le d  an d  
publicised. Com pensation and rehabilitation should also be 
provided to affected parties.

3. The IC J  mission welcomes the greater emphasis now placed 
by the Indian arm y on training its personnel in hum an rights. 
This needs to be extended and maximised for para-m ilitaiy 
personnel and other governmental sectors, with continual in- 
service tra in in g  and m onitoring  to  p rev en t abuses from  
arising.

4. W hile the establishm ent of a hum an rights commission in 
Ind ia  is welcom ed, it is essential th a t th e  com m ission be
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v e s te d  w ith  p o w e rs  an d  p e rs o n n e l to  ac t o b jec tiv e ly , 
in d ep en d en tly  an d  effectively. Ju r isd ic t io n  over hum an  
r ig h ts  v io la tio n s  in  J a m m u  a n d  K a sh m ir  sh o u ld  be 
complemented by effective remedies. I t is imperative that it 
be accessible to all target groups.

5. The IC R C  should have full access to Jam m u and Kashmir 
and should be able to  visit detainees, as well as to accord 
international protection and assistance.53

6. The constructive role of non-governmental organisations and 
community initiatives in monitoring hum an rights abuses in 
Jam m u and Kashmir should be recognised and supported by 
the national and local authorities in India.

7. The needs o f refugees an d  d isp laced  perso ns shou ld  be 
responded to  m ore effectively in Delhi, Jam m u and Azad 
Kashmir. These entail more facilities for sanitation, education 
and occupation. The persons concerned should be protected 
from manipulation by opportunists, and should be perm itted 
to  involve them selves in  self-help  p rogram m es, such  as 
building their own homes, to strengthen their self-esteem.

8. The p a rtic u la r  needs o f w om en an d  ch ild ren  shou ld  be 
attended to in Kashmir in order to protect them from harm 
and provide rehabilitation when necessary. This requires the 
availability of gender-sensitive programmes and community- 
b ased  in te rven tions so as to su p p o rt these groups. Such 
in terven tions need to be supported  and p ro tec ted  by  the 
Indian Governm ent and to have access to  outside resources.

9. Pakistan has no right in international law to supply material 
assistance to the m ilitants in Kashmir. The G overnm ent of 
Pakistan should take steps to prevent the supply of weapons, 
f in an ce  an d  tra in in g  fac ilitie s  to  th e  m ilitan ts  b y  n o n 
governm ent sources, as well as d iscontinu ing  any supply 
from official sources.

53 A  s ta te m e n t m ad e  b y  th e  In d ia n  d e le g a tio n  a t  th e  5 0 th  se ss io n  o f  th e  U N  
C om m ission on  H um an  R ights in  M arch  1994 sta ted  th a t a  v isit to  Ja m m u  and 
K ashm ir had  been offered to  th e  IC R C  w hich th ey  had  accepted.

82



10. The inhabitants of the N orthern  Areas should be given full 
democratic rights under a constitution. The Constitution of 
Azad Kashmir should be am ended to remove restrictions on 
hum an rights.

83

10. The inhabitants of the Northern Areas should be given full 
democratic rights under a constitution. The Constitution of 
Azad Kashmir should be amended to remove restrictions on 
human rights. 

000 
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Appendix 1

An Analy^u o f the Concept 
o f Self-Determination

P rincip l
The self-determination of peoples is an established hum an right. 

The concep t p layed  a sign ifican t p a r t in the  p o s t-W orld  W ar I 
settlement (leading for example to plebiscites in a num ber of disputed 
border areas, and to the introduction of the mandate system), even 
though no reference was made to self-determination in the League of 
Nations Covenant.

After the Second W orld War, the concept began to acquire much 
greater im portance. The C harter of the U nited N ations, it is true, 
makes only a  peripheral reference to self-determination. Article 1.2 of 
the Charter states as one of the purposes of the United Nations:

«To develop friendly relations among nations based on 
re s p e c t  fo r  th e  p rin c ip le  o f e q u a l r ig h ts  a n d  self- 
determination of peoples.»

There is a similar reference in Article 55, relating to Economic 
and Social Cooperation. The expression «self-determination* does not 
appear in the Universal D eclaration of H um an Rights, adopted in 
1948. However, from  1952 onw ards the G eneral Assem bly of the 
United Nations adopted a series of resolutions proclaiming the right 
to self-determination. The two most im portant of these are Resolution 
1514 (XV) of 14 Decem ber 1960 and Resolution 2625 (XXV) of 24 
October 1970.

In the 1950s and 1960s, the right of self-determination was seen 
almost exclusively as part of the process of decolonisation. It was not 
envisaged as giving, in any circumstances, a right of secession to part
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of a self-governing State. Resolution 1514 is entitled «Declaration on 
the G ranting of Independence to Colonial Countries and Peoples*. It 
includes the following statements of principle:

«1. The sub jec tio n  o f peop les to alien sub jugation , 
domination and exploitation constitutes a denial of 
fu n d a m e n ta l h u m an  r ig h ts , is c o n tra ry  to  th e  
C h a r te r  o f th e  U n ite d  N a tio n s , a n d  is an  
im pedim ent to the prom otion of w orld peace and 
cooperation.*

«2. All peoples have the right to self-determination; by 
v ir tu e  o f th a t r ig h t th ey  free ly  de te rm ine  th e ir  
political status and freely pursue th e ir economic, 
social and cultural development.®

However, the resolution subsequently states:
«Any attem pt aimed at the partial or total disruption of 
th e  n a tio n a l u n ity  an d  th e  te r r ito r ia l  in te g rity  o f a 
country is incompatible w ith the purposes and principles 
of the C harter of the United Nations.*

I t is thus apparen t th a t the reference to all peoples having the 
right of self-determmation cannot be read as giving an automatic right 
of se lf-d e te rm in a tio n  to  an y  g ro u p  w h ich  could  rea so n a b ly  be 
regarded as constituting a «people».

By the tim e of R esolution 2625, in 1970, w ith  the process of 
decolonisation far advanced, the emphasis had become less overtly 
a n ti-c o lo n ia l .  T he re s o lu tio n  a d o p te d  a d o c u m e n t e n ti t le d  
«Declaration on Principles of International Law Concerning Friendly 
Relations and Co-operation among States*. In a section entitled «The 
p rincip le  o f equal righ ts and  self-determ ination  of peoples*, the 
Declaration states:

«By v irtu e  o f the  p rinc ip le  of equal righ ts an d  self- 
determination of peoples enshrined in the C harter of the 
U n ited  N ation s, all peop les have the  r ig h t free ly  to 
determine, w ithout external interference, their political 
status and to pursue their economic, social and cultural
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development, and every State has the duty to respect this 
right in accordance w ith the provisions or the Charter.»
«Every State has the duty to promote, through joint or 
sep ara te  action, rea lisa tion  of the  p rincip le  of equal 
rights and self-determination of peoples, m accordance 
w ith the provisions of the Charter, ... bearing m mind 
th a t  s u b je c tio n  o f  p e o p le s  to  a lie n  su b ju g a tio n , 
domination and exploitation constitutes a violation of the 
p rin c ip le  as w ell as a den ia l of fun d am en ta l hum an 
rights, and is contrary to the C harter ...»
«The estab lish m en t of a sovereign  and  in d ep en d en t 
S ta te , th e  free  a s so c ia tio n  o r in te g ra t io n  w ith  an 
in d e p e n d e n t S ta te  o r the  em ergence in to  any  o th er 
political status freely determined by a people constitute 
modes o f implementing the right of self-determination by 
tha t people ...»

The section continues:
«N othing in the foregoing paragraphs shall be construed 
as authorising or encouraging any action w hich w ould 
dism em ber or impair, totally  or in part, the territo rial 
integrity or political unity of sovereign and independent 
S tates conducting  them selves in com pliance w ith  the 
p rin c ip le  o f eq u a l r ig h ts  an d  se lf-d e te rm in a tio n  of 
peoples as d esc rib ed  above and  th u s possessed  of a 
government representing the whole people belonging to 
the  te rr ito ry  w ith o u t d istinction  as to  race, creed  or 
colour.»
«Every State shall refrain from any action aimed at the 
p a rtia l or to ta l d isru p tio n  of th e  na tio na l u n ity  and  
territorial integrity of any other State or country.»

The Declaration concludes w ith a statem ent that «the principles 
of the C harter w hich are em bodied in this D eclaration  constitu te 
basic principles of international law».

T he G e n e ra l A ssem b ly  is n o t a la w -m a k in g  b o d y  a n d  its



resolutions are no t norm ally regarded  as having the  force of law. 
However, the statem ent just cited m ay be taken, in the context, as a 
recognition  by the  m em ber S tates of the  U nited  N ations th a t the 
principles set out in the Declaration represent the state of the law as it 
had developed by the date of the Declaration.

R esolution  2625 is w orded  in  a w ay w hich does no t exclude 
(though equally it does not endorse) the possibility th a t a right of 
secession may exist if the central government is not conducting itself 
«in c o m p lia n ce  w ith  th e  p r in c ip le  o f  e q u a l r ig h ts  a n d  se lf- 
determination of peoples.* It has been suggested by some writers that 
a r ig h t o f secession  m ay (o r a t le a s t sh o u ld ) ex is t in  cases of 
oppression severe enough to am ount to abuse of sovereignty; see, for 
exam ple, B uchheit.54 Professor Jam es C raw ford55 describes as a 
possible category  of «self-determ ination units* «entities p a r t of a 
m etropolitan State but which have been governed in such a w ay as to 
make them  in effect non-self-governing territories*. If  such a right 
exists, it m ust logically be based on something more than the refusal 
to agree to secession or reasonable security measures to suppress a 
cam paign of violence b y  secession ists.56 H ow ever, it is doub tfu l 
w hether a right of secession exists at all and it is clearly not at the 
p resen t tim e a generally accepted principle of in ternational law.57 
Ironically, the only example of non-consensual secession leading to 
the  estab lishm ent of independence and in ternational recognition  
between the Second W orld W ar and the break-up of Yugoslavia was 
the secession of East Pakistan in 1971 to form Bangladesh - a result 
largely brought about by Indian intervention.

In 1966, the General Assembly of the United Nations adopted the 
International Covenants on Civil and Political Rights (the ICCPR) 
and on Economic, Social and Cultural Rights (the IC ESCR ). Article 
1 of each of the Covenants states:

54 Buchheit, Secession, 1978.
55 Jam es  C raw ford, The Creation o f Stated in International Law, (1979) p. 100.
56 B uchheit, op.cit,, pp . 255-238.
57 See H annum , A utonom y, Sovereignty and Self~Determuiation» (1990), pp. 45-49 and  

471-473; Oppenheim’d International Law  (9th E dn., ed. Jen n ing s & W atts), p. 290.
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«1.1 All peoples have the right of self-determ ination.
By virtue of that right they freely determine their 
political status and freely pursue their economic, 
social and cultural development. ...

«1.3 T he S ta te s  P a r tie s  to  th e  p re s e n t  C o v en an t, 
in c lu d in g  th o se  h av ing  re sp o n s ib ility  fo r the  
adm inistration of N on-Self-G overning and Trust 
Territories, shall prom ote the realisation  of the 
right of self-determination, and shall respect that 
righ t, in conform ity  w ith  the  prov isions o f the 
Charter of the United Nations.*

The C ovenants cam e in to  force in 1976. T hey  take  effect as 
treaties and (unlike resolutions of the General Assembly) are binding 
in international law on the ratifying States, subject to any reservations 
at the time of ratification. Pakistan has not yet ratified the Covenants. 
Ind ia  ratified  both  C ovenants on 10 A pril 1979. U pon doing so, 
however, it declared a reservation in the following terms:

«The Governm ent of the Republic of India declares that 
the words «the right of self-determination* appearing in 
[A rticle  1] ap p ly  only  to  the  peop les u n d e r fore ign  
d o m in a tio n  a n d  th a t  th e se  w o rd s  do n o t a p p ly  to  
sovereign independent States or to a section of a people 
or nation - which is the essence of national integrity.»

A cco rd in g  to  th e  «an ti-co lon ia l»  in te rp re ta t io n  o f th e  tw o 
Covenants, the Indian reservation is merely restating w hat is in any 
event an inherent limitation on the operation of Article 1. According 
to the broader view, the reservation restricts w hat would otherwise be 
the effect of Article 1. It is clear, in any case, tha t the ratification of 
th e  C o v e n a n ts  c a n n o t be t r e a te d  as h av in g  c o n fe rre d  on an y  
«peoples» w ithin India a right of secession. Such a right would only 
exist if a right of secession had become recognised as a principle of 
international law independent of obligations under the Covenant.

The Vienna Declaration, adopted by the U N  W orld Conference 
on H um an  R ights on 25 J u n e  1993, rep ea ted  A rticle 1.1 of the 
Covenants and continued:

«Taking into account the particular situation of peoples



u n d er colonial or o th e r form  of alien dom ination  or 
foreign occupation, the W orld Conference on H um an 
R ig h ts  reco g n ise s  th e  r ig h t o f p eo p les to  ta k e  an y  
legitimate action, in accordance w ith the C harter of the 
United Nations, to realise their inalienable right of self- 
determination. The W orld Conference on Hum an Rights 
considers the denial of the right of self-determination as 
a v io la tio n  o f h u m a n  r ig h ts  a n d  u n d e r l in e s  th e  
importance of the effective realisation of this right.
«In accordance w ith [Resolution 2625], this shall not be 
co n s tru ed  as au th o ris in g  o r encourag ing  any  action  
which would dismember or impair, totally or in part, the 
territo rial in tegrity  or political unity  of sovereign and 
independent States conducting themselves in compliance 
w ith the principle of equal rights and self-determination 
o f p eo p le s  a n d  th u s  p o s se s se d  o f a G o v e rn m e n t 
representing the whole people belonging to the territory 
w ithout distinctions of any k ind.»

Finally, it should be noted that, as Resolution 2625 makes it clear 
(and  see also R esolu tion  1514 (XV) o f 14 D ecem ber 1960), the 
exercise of a right of self-determination may result in association with, 
or integration into, another State ra ther than independence. W here 
independence is unrealistic or not wished for, it need not be offered as 
an option.

A pplication  to  Jam m u and K ashm ir
In ap p ly in g  th ese  p rin c ip le s  to  Ja m m u  and K ashm ir, th ree  

questions arise. They are:
(1) D id the peoples of Jam m u and Kashmir acquire a right of 

self-determination by reason of the partition of India and its 
immediate aftermath?

(2) I f  so, h as th a t  r ig h t  su b s e q u e n tly  b e en  e x e rc is e d  o r 
extinguished?

(3) H as any fu rth e r rig h t of self-determ ination  arisen  as the 
result of subsequent events?



If it appears that a right of self-determination does exist, then it 
m ust be decided w hether the State of Jam m u and Kashmir within its 
1947 boundaries form s a single self-determ ination  unit (to adopt 
Professor C raw ford ’s ugly b u t useful expression) or a num ber of 
units, and it m ust also be decided how that right can be exercised.

a D id  the peoples o f  Jam mu and Kashmir acquire a  right o f self-determ ination in 1947-1948?
The members of the IC J  mission believe that the circumstances of 

partition and its afterm ath did give rise to such a right.
O nce th e  p rinc ip le  of p a rtitio n  h ad  been  accep ted , th e  I C J  

mission believes that it was incumbent on the British Government to 
ensure, as far as possible, the division of India in accordance w ith the 
will of its constituent peoples. So far as British India was concerned, 
th is principle w as recognised by  the appointm ent of the Radcliffe 
Commission to decide on the line of partition in Punjab and by the 
holding  of p leb iscites in the  N o rth  W est F ro n tie r  P rovince and 
Sylhet. In  the case of the princely States, the decision on accession 
was formally given to the princes rather than the people. Although 
the constitutional reasons for this are understood, the members of the 
IC J  mission do not th ink that this could be regarded as giving the 
rulers the righ t to  override the wishes of their people m  deciding 
w hether to accede to India or Pakistan. Even given the relatively 
undeveloped state of the law of self-determination m 1947, the wishes 
of the people of the princely States should have had priority. This was 
certainly the view th a t was adopted  by the Indian G overnm ent as 
justifying its actions in Junagadh  and Hyderabad.

The Indian Governm ent made its acceptance of the accession in 
October 1947 of the M aharaja of Jam m u and Kashmir conditional on 
«a reference to the people* (see p. 13 above). This constitu ted  a 
recognition by the Indian Governm ent of the right of the people of 
the State to decide on the question of accession. The existence of this 
right was recognised by the Security Council of the United Nations 
by its resolution 47 (1948) (see p. 13 above) and, even more clearly, 
by resolution 91 (1951) (see p. 19 above) which affirm ed th a t the 
final disposition of the State should be «made in accordance with the 
will of the people expressed through the democratic method of a free 
and impartial plebiscite.»
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India’s acceptance of Resolution 47 (1948) was stated by N ehru 
to be conditional on the w ithdrawal of Pakistani forces from territory 
w ithin the 1947 boundaries of the State of Jam m u and Kashmir, in 
accordance w ith the term s of that Resolution. Pakistani forces have, 
of course, never been w ithdrawn. However, the right at issue is the 
right to self-determination of the people of Jam m u and Kashmir, and 
not of the people of Pakistan. The failure of successive Governments 
of P ak istan  to  com ply w ith  the recom m endations of the Security  
Council can not, in the view of the IC J  mission, be taken  to  have 
prejudiced the rights of the people of Jam m u and Kashmir.

It is the conclusion of the IC J  mission, therefore, tha t the people 
o f the  S ta te  o f Ja m m u  and  K ashm ir had  a righ t, a t the  tim e of 
partition, to decide w hether to accede to India or Pakistan. That right 
w as recognised  by  bo th  the Ind ian  G overnm ent and the U nited  
N ations. T h a t rig h t is fully m  accordance w ith  the conventional 
p r in c ip le  o f s e lf -d e te rm in a tio n  (an d  w ith  In d ia 's  su b se q u e n t 
reservations to the IC C P R  and the IC ESC R ), since it arises out of 
the right of an entity emerging from foreign domination to choose for 
itself which of the successor States to join. (A comparable case was 
the British Cameroons, where plebiscites were held to decide w hether 
the area should join Nigeria or Cam eroun). The right is quite distinct 
from the much more debatable right of secession from an established 
independent State, and it does not constitu te a p receden t for the 
secession from India of any other part of its territories.

b H as th e  right o f self-determ ination been exercised or
extinguished?

At first sight it w ould seem obvious that, since there has never 
been a plebiscite or referendum , the right of self-determination has 
not been exercised. However, some Indian commentators have argued 
tha t subsequent events have given rise to the indirect exercise by  the 
peoples of Jam m u and Kashmir of the right of self-determination, or 
else have extinguished that right.

The first event which, it is alleged, am ounted to the exercise of the 
r ig h t w as th e  ad op tio n  by th e  S ta te ’s C o n stitu en t Assem bly, in 
O ctober 1956, of a Constitution which declared that the State «is and 
shall be an integral part of the Union of India» (see p. 19 above). H ad 
the C onstituent Assem bly been a properly  dem ocratic body, there 
would have been some force in the argum ent that the adoption of a
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C onstitution including a declaration in those term s constitu ted  an 
exercise of the right of self-determination in favour of accession to 
India. However, the Constituent Assembly was elected in a  m anner 
which deprived it of all democratic legitimacy (see p. 16 above). The 
Security Council in Resolution 91 (1951) denied the authority  of the 
Constituent Assembly to decide on the future affiliation of the state, 
and it reaffirmed that resolution in Jan u ary  1957, after the adoption 
of the Constitution (see p. 19 above).

It has also been argued that the effect of the Simla Agreement of 
Ju fy  1972 (see pp. 22-23 above) was to make the settlement of the 
fu tu re  of Jam m u  and K ashm ir exclusively a m atte r for b ila tera l 
negotiations between India and Pakistan, thus effectively excluding 
any exercise o f self-determ ination  by  the peoples of Jam m u  and 
Kashmir except to the extent that the exercise was agreed by both 
India and Pakistan. As an interpretation of the meaning of the Simla 
Agreement, this may well be correct. The Simla Agreement is clearly 
binding on Pakistan and deprives the Pakistan Governm ent of lociu 
dtandi to intervene in Jam m u and Kashmir. However, the peoples of 
Jam m u and Kashmir were not parties to the Agreement and neither 
India nor Pakistan, both of which had conflicts of interest w ith the 
peoples of Jam m u and Kashmir can be regarded as having authority 
to bind them. The members of the IC J  mission do not see, therefore, 
how the Simla Agreement can be regarded as having deprived the 
peoples of Jam m u and Kashmir of any rights of self-determination to 
which they were entitled at the time of the Agreement.

T here is m ore force in th e  a rgum en t th a t Sheikh  A b d u llah ’s 
accep tance  of th e  K ashm ir A ccord  in  F e b ru a ry  1975 (see p. 24 
above), which acknowledged Jam m u and Kashmir as a constituent 
u n it o f the U nion o f India, follow ed by his election w ith  a clear 
m a jo rity  in  th e  la rg e ly  free  an d  fa ir  S ta te  e le c tio n s  of 1977, 
constituted the acceptance by the people of perm anent accession.

I t is, how ever, very  d ifficult to  regard  the 1977 election as a 
positive exercise of the right o f self-determination. Accession to India 
was accepted, bu t as a fa it accompli rather than a positive choice.

Could the result of the election be regarded as an abandonm ent of 
the right of self-determination? There can be little doubt, in principle, 
that a right of self-determination can be abandoned w ithout having 
been exercised. W hat is far from clear is the answer to the question —
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in  w h at circum stances, and by w hat m ethods, can a righ t of self- 
determination be abandoned?

T here is little or no litera tu re  on this precise subject. O n  the 
analogous subject of the extinction of States, however, it has been 
said: «The presum ption — m practice a strong one — is in favour of the 
continuance, and against the extinction, of an established State. »58 In 
the view  of the I C J  mission, a sim ilar presum ption applies to the 
ex tinction  or abandonm ent of a r ig h t of self-determ ination . I t is 
therefore probably correct to say that the abandonment of a right of 
se lf-d e te rm in a tio n  w ill norm ally  be a p ro cess ex ten d in g  over a 
considerab le  p e riod  of tim e. In  th is con tex t, Sheikh  A b d u llah ’s 
acceptance of the Kashm ir Accord and his election in 1977 can be 
seen as the start of a process of acceptance by the people of Jam m u 
and Kashmir of their integration into the Republic of India. But to 
trea t those events as the end, as well as the beginning, of the process 
would, in the view of the IC J  mission, place too little weight on the 
importance of the principle of self-determination.

The process of abandonm ent, in  the  view of the IC J  mission, 
requ ired  a substan tia l period  of w illing cooperation  betw een  the 
c e n tra l g ov e rn m en t an d th e  pe ople o f K ashm ir. T he p e rio d  of 
cooperation can be regarded as continuing up to — but not beyond — 2 
Ju ly  1984, w hen Jagm ohan dismissed Farooq Abdullah's ministry.59 
T he K a sh m ir A c c o rd  in v o lv e d  an a c c e p ta n c e  b y  th e  In d ia n  
Governm ent of the perm anence of Article 370. The appointm ent of 
Jagm ohan, a passionate opponent of Article 370,50 as G overnor was 
provocative, and  his dism issal of F arooq  A bdullah rep resen ted  a 
breach of the spirit of the Kashmir Accord.61 The IC J  mission does 
not believe that, by  Ju ly  1984, the abandonm ent of the right of self- 
determination had become final and irrevocable.

58 C raw ford, op.cit., C hap ter 17.
59 See p. 24 above. Jag m o h an  provides a  lengthy apologia fo r his actions in  C hapter 

7 o f M y  Frozen Turbulence in Kashmir.
60 See M y Frozen Turbulence in Kashmir, C hap ter 6.
61 B alraj P u ri says th a t «the d ism issal o f  F aro o q  conveyed th a t even if th e  people 

w is h e d  to  re m a in  w ith  In d ia , th e y  w o u ld  n o t  b e  fre e  to  c h o o se  th e i r  ow n  
g ov ern m en ts  Kashmir: Towards Insurgency, p. 34.
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The I C J  m ission th e re fo re  concludes th a t the  r ig h t o f self- 
determination to which the peoples of Jam m u and Kashmir became 
entitled as part of the process of partition has neither been exercised 
nor abandoned, and thus remains exercisable today.

c Has any further right o f  self-determ ination arisen?
In v iew  of the  I C J  m ission ’s conclusion  th a t a rig h t o f self- 

determination arose at the time of partition and is still exercisable, it is 
not strictly necessary to consider w hether a separate right of self- 
determ ination has arisen by reason of la ter events. However, tha t 
issue will be dealt w ith briefly.

The test w hether later events could have given rise to a separate 
rig h t of self-determ ination  m ust, be the same as the  te s t for the 
existence of a right of secession. If such a right exists at all, it arises 
only in cases where an entity can be regarded as non-self-governmg 
or where there is oppression amounting to abuse of sovereignty.

N e ith e r o f these  cond itions can be reg a rd ed  as having  been 
satisfied in the period up to 1989. Although the central Government 
in te r fe re d  f re q u e n tly  in  th e  ru n n in g  o f th e  S ta te , th e  level of 
in te rfe ren ce  can n o t be re g a rd e d  as su ffic ien t to  have ren d e red  
Jam m u and Kashm ir a  non-self-governing entity. N or is there any 
evidence of real oppression during that period. O n the contraiy, it 
was suggested to  the I C J  m ission th a t Jam m u  and K ashm ir was 
treated rather more favourably, at least in terms of financial support 
from the central Government, than other Indian States.

The s itu a tio n  since 1989 has caused  the  I C J  m ission  m ore 
concern. There have been serious abuses of hum an rights, analysed in 
some detail below. However, it is doubtful whether, in  themselves, 
they am ount to a sufficient level of oppression to trigger a right to 
self-determination. They are certainly less serious than the abuses of 
hum an righ ts bv  th e  P ak is tan i G overnm ent in  E ast P ak is tan  in
1971.62

62 See I C J  S ta ff S tudy, TheEventd in Ecut Pakistan, 1972).
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Perhaps more im portant in this context, Jam m u and Kashmir has 
been under G overnor’s Rule or President's Rule for a continuous 
period of more than five years. This gives rise to the question whether 
it has now  becom e a  non-self-governing te rrito ry  en titled  on th a t 
g round  to  a rig h t of self-determ ination. The m em bers of the IC J  
mission do not th ink  th a t this point has been quite reached as yet. 
Although no attem pt is being made to identify a deadline, the IC J  
mission believes that if President’s Rule continues for a substantial 
further period, it will become increasingly arguable that Jam m u and 
Kashm ir is a non-self-governing te rrito ry  and th a t its people have 
acquired, on that ground, a right of self-determination separate and 
distinct from the right arising at the time of partition.

T he M od alities o f  S e lf-D eterm in ation
T he o r ig in a l c o n c e p t e n v isa g e d  in  th e  S e c u r i ty  C o u n c il 

resolutions (see Chapter 3 above) was that there should be a single 
plebiscite covering the whole of Jam m u and Kashmir w ithin its 1947 
boundaries, and  th a t the  plebiscite should offer a s tra igh t choice 
between accession to India or to Pakistan. The resolutions did not 
contemplate separate plebiscites in different parts of the State, nor did 
they offer independence as an alternative.

As long ago as 1950, Sir Owen Dixon pointed out the drawbacks 
of an overall plebiscite. Nothing in the intervening period has made 
such a p lebiscite any m ore realistic. If  im plem ented, it w ould  be 
disastrous. It is now virtually certain that a  majority vote of the State 
as a whole, given a choice between India and Pakistan, would be for 
P ak istan . B ut the  H in d u  m ajority  areas of Jam m u  w ould  never 
accept their transfer to Pakistan, and even if such a transfer did take 
place it would simply reproduce the present problems in reverse.

The State of Jam m u and Kashmir is an extremely heterogeneous 
area (see C hapter 2) assembled by conquest or purchase by Gulab 
Singh in the first half of the 19th century and linked by little more 
than the rule of his D ogra dynasty. For the purposes of the right of 
self-determination, the State m ust be regarded as containing not one 
bu t several peoples, some of whom live on both sides of the Line of 
Control. Identifiable units are the Valley of Kashmir; the H indu areas 
o f Ja m m u  R egion; th e  P a h a ri-sp e a k in g  M uslim  a reas o f Azad 
K ash m ir an d  W e s te rn  Ja m m u ; th e  S h ia  M u slim  a re a s  o f  th e
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N orthern Areas and Kargil; and the Buddhist district of Leh. Even 
this classification does no t provide a solution for the exceptional 
problems of D oda District.

T he fac t th a t  th e  r ig h t of se lf-d e te rm in a tio n , as o rig in a lly  
recognised, contem plated  trea tin g  the 1947 S tate of Jam m u  and 
Kashmir as a  single self-determination unit does not mean that the 
right can only be exercised in that manner. Indeed, for the reasons 
given above, it is essential that the right should not be exercised by 
the State as a single unit.

Again, the fact th a t independence w as not contem plated as an 
option in 1947—48 and may not have been practicable at th a t date 
does n o t m ean  th a t  it m u st now  be ru led  ou t. A r ig h t o f self- 
determination m ust be exercised in the light of circumstances at the 
date of its exercise, even if circumstances w ere different w hen the 
right arose. Self-determination can be exercised in a num ber of ways, 
which may include full independence, an association of a greater or 
lesser degree w ith another State, or integration into another State.

The he te rog en eity  of th e  S ta te  w ould  how ever m ake it very  
difficult to contemplate independence for the State as a whole within 
its 1947 b o u n d a rie s . T he H in d u  p o p u la tio n  o f Ja m m u  reg ion  
u nq u estion ab ly  w ishes to rem ain  p a r t of Ind ia . Indeed , the  link 
betw een K ashm ir an d  Jam m u  is itself a substan tia l cause of the 
present problems. Opposition to Article 370 has been largely fuelled 
by the H indus of Jam m u, who fear - w ith some justification - that 
autonomy would lead to the oppression of Jam m u by Kashmir. The 
Buddhists of Ladakh, squeezed betw een M uslim s to the w est and 
Chinese-occupied Tibet to the east, also wish to remain under Indian 
protection . The N o rth ern  Areas have only tenuous historical and 
cultural links with the rest of Jam m u and Kashmir.

Independence for the Valley of Kashmir would be a  possibility. It 
h as a p o p u la tio n  o f m ore  th a n  3 m illion  p eo p le . I t  w o u ld  be 
hom ogeneous in cu ltu re , language and religion. I t w ould have a 
potentially effective economy based on agriculture and tourism.

But independence w ould also create new  risks and problem s. 
Unless both India and Pakistan were prepared genuinely to respect 
its in d ep en d en ce  - an u n lik e ly  p ro sp e c t g iven  th e  h is to ry  - an 
in d ep en d en t K ashm ir w ould  be likely  to  becom e th e  scene o f a
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contest for pow er and influence betw een India and Pakistan. This 
could be as destablising as the present situation.

Rights of self-determination are not, of course, exercisable in an 
ideal world. If  the people of K ashm ir are willing, for the sake of 
peace, to accept something less than a  free choice, tha t acceptance 
could  still be an exercise of the  rig h t o f self-determ ination . For 
example, if the Indian Government and representatives of the people 
of K ashm ir w ere able to  agree on the  resto ra tion  of full in ternal 
autonomy to Kashmir while retaining Indian control of defence and 
fo re ig n  a f fa irs  — a so lu tio n  s u p p o r te d  b y  a n u m b e r  o f th o se  
in te rv iew ed  by  the  I C J  m ission — a refe ren du m  approv ing  th a t 
solution would be a valid exercise of the right of self-determination.

T he R ole o f  Pakistan
If, as the IC J  mission has concluded, the people of Kashmir have 

a rig h t of se lf-determ ination , it follow s th a t th e ir  in su rg ency  is 
legitimate. It does not, however, follow that Pakistan has a right to 
provide support for the militants. Resolution 2625 (XXV) declares 
tha t peoples who are seeking to exercise a right of self-determination 
in the face of forcible action «are en titled  to seek and  to receive 
su p p o rt in  acco rd an ce  w ith  th e  p u rp o ses an d  p rin c ip les o f the 
Charter*. It has been said by Professor Crawford that «assistance by 
States to local insurgents in a self-determination unit may, possibly 
and exceptionally, be permissible*.63 Emphasis must, however, be on 
«possibly  and  exceptionally* , and it is h ighly  d ou b tfu l w h e th er 
military assistance can be regarded as lawful under the C harter unless 
authorised by the United Nations itself.64 In any event, the provision 
of military assistance would be in breach of obligations accepted by 
Pakistan  under the Sim la A greem ent. The IC J  m ission therefore 
concludes that Pakistan should discontinue any support of a military 
nature (including the provision of finance for military purposes) for 
the  in su rg ency  in K ashm ir and  should  take  reasonab le  steps to

63 C raw ford, op.cit., p. 118.
64 Oppenheim’d International Law, Vol. I (9th Edn, ed. Jen n ing s  & W atts), p. 289. See 

also Bothe, «The Legitim acy o f the Use o f F orce to  P ro tect Peoples and  M inorities» 
in  Peopled and Minoritied in International Law  (ed. B ro lm ann , L efeb er an d  Z ieck,
1993), p. 289.

97



prevent such support being provided within or through Pakistan by 
non-government sources.

C onclusions
Regarding the right of self-determination:
(a) The peoples of the State of Jam m u and Kashmir acquired a 

rig h t of self-determ ination  at the tim e of the p artitio n  of 
India.

(b) T hat right has neither been exercised nor abandoned  and 
therefore remains capable of exercise.

(c) The rig h t belongs to  the  peoples o f the  S tate and no t to 
P a k is ta n , an d  is th e re fo re  n o t a ffe c te d  b y  ac ts  o f th e  
Governm ent of Pakistan.

(d) The State of Jam m u and Kashm ir comprises a num ber of 
different units which should be allowed to exercise the right 
of self-determination separately.

(e) F u ll or lim ited  in d epen d ence  fo r K ashm ir is a possib le  
option.

(f) T he p a rtie s  shou ld  be en co u rag ed  to  seek  a n ego tia ted  
solution to be put to the peoples of the State for ratification 
in a referendum.

Both India and Pakistan should recognise and respond to the call 
for self-determination for the peoples of Jam m u and Kashmir within 
its  1947 b o u n d a rie s , in h e re n t in  th e  re le v a n t U n ite d  N a tio n s  
reso lu tions. The U n ited  N ations should re -ac tiva te  its role as a 
catalyst in this process.



Appendix 2

Re.iporue o f the Governement o f India 
P relim inary Comments

1. The I C J  M ission’s rep o rt ostensibly  on «Hum an R ights in 
Kashmir* transgresses by tangents into blatantly political areas and 
p artisan  conclusions. I t s ta rts  w ith  a p re-determ ined  conclusion, 
basically on the issue of so-called «self-determination» in Jam m u & 
Kashmir (J& K ), and cuts and tailors every aspect of history and the 
situation to dem onstrate it as a proposition of law. It ends up making 
sweeping generalisations and the most arbitrary  determinations on a 
most difficult, controversial and complex subject of international law, 
regardless of the possible dangerous and destructive consequences on 
given situations. The report comes through as a document of patent 
and pronounced bias, lacking in objectivity, historical perspective and 
accuracy, and one where the pre-conceived conclusion is sought to be 
established through contrived and artificial reasoning and sometimes 
by apparently simplistic naivety.
2. The M ission’s objective as conveyed to  the G overnm ent of 
India was to study the human rights situation in J& K . This, however, 
has been grossly transgressed, as the core of the report deals with 
h isto ry  and politics to focus on the  issue of «self-determ ination» 
(purely as a political act) on the plea that it is a  basic hum an right and 
the underlying cause of the situation in the State. Leaving aside the 
legal aspects of the issue for the present, honesty of intent demanded 
that the purpose of the Mission be declared to the host Government. 
By not doing so, it pre-em pted the Governm ent from exercising its 
discretion of saying «NO» to the Mission; or if it had still decided to 
accept it, denied it the opportunity to discuss the relevant issues with 
the entire Mission. W hen this was pointed out after the initial draft 
report was received, the Governm ent of India had been assured an 
opportunity of discussing and placing the issues before the IC J  or the 
IC J  Mission. Unfortunately, it only had an opportunity to talk to the 
author and draftsm an of the report Sir William Goodhart, and not the
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other m em bers. A p le th o ra  of in form ation  w as p rov ided  to  him, 
which has mainly been used only to excise some of the exceedingly 
obvious and blatant marks of bias. Thus the elem entaiy principle of 
fair hearing was violated despite repeated  requests. It is axiomatic 
that those who decide m ust hear, and those who hear must decide.
3. Right at the outset, an attem pt has been made to project as if 
the Mission had been confined to a «Military Cantonment*, and the 
visit was severely restricted. By its own admission, the Mission was 
able to meet virtually all the persons it had indicated and also others 
including members of the Bar Association, politicians (both pro and 
anti-Government), hum an rights groups and journalists. Further, the 
M issio n  h ad  n o t in d ic a te d  an y  o th e r  spec ific  p ro g ram m e and  
requirements before the visit, and the reasons and suggestions about 
various possible venues for the m eetings had been discussed w ith 
them  a t length. The observations in the  re p o rt are th u s a gross 
misrepresentation.
4. There is almost nothing in the report which would have called 
for a visit to India and Pakistan, because the observations are based 
a lm o st e n tire ly  on se lec tiv e  re a d in g s , p u b lish e d  r e p o r ts  an d  
documents, hearsay, and an entirely subjective interpretation of all 
th e se . T he e f fo r t  to  le n d  g re a te r  re a l tim e  a u th e n t ic i ty  an d  
respectability to the Mission by deceitfully involving the Government 
of India, and artfu lly  covering Pakistan  in the exercise is wholly 
condemnable.
5. W e say  « a rtfu lly  covering*  P a k is ta n  b ecau se  th e  re p o r t 
v irtually  glosses over the situation in Pakistan  O ccupied Kashm ir 
(PO K ) and confmes itself almost entirely to the rest of the Indian 
State of J& K . The explanation given for this is that the Mission was 
only concerned w ith the study of human rights concerns arising out of 
insurgency, and there was no insurgency in PO K . Strangely enough, 
here the question of «self-determination» as a basic human right and 
indeed even the relevance of the politico-historical developments in 
that part of J& K  have been completely overlooked and ignored. In 
the event statements and subjective declarations have also been made 
which show unusual interest and bias towards one of the parties such 
as :

«...it is virtually certain that the vote of the entire State
would lead to a majority for accession to Pakistan* (an

100



assertion which is not borne out by  anything else in the 
r e p o r t  itse lf; an d  is c o n tra ry  to  a s ta te m e n t o f the  
Pakistan Prim e M inister herself in an interview  to the 
N ew  York Times of 15 M ay 1990); and «Nor is it likely 
th a t  P a k is ta n  w o u ld  ru le  o u t a so lu tio n  in v o lv in g  
independence for the State....* (again a statem ent which 
is in d irect contrast to the  repeated  assertions in this 
regard at all levels of Pakistani leadership).

6. The ta in t in the R eport is also evident from the term inology 
used in various places. In Chapter 2 titled 'Land and the People’, for 
example, it says that «India is now in occupation of an area of 138,942 
square kilometers* and «Pakistan controls an area of 78,114 square 
kilometers* - this is in the face of the fact that J& K  had acceded to 
India while P ak istan ’s presence in any p art of it has absolutely no 
legal basis. In this context, it may also be pointed out that the map of 
th e  S ta te  on page IX  show s J& K  as a sep a ra te  e n tity  w ith  an 
u nd efin ed  sta tu s o f bou n d aries , and  the  a rea  illegally  ceded by 
Pakistan has been shown as a  part of China.
7. Initially, the report had relied as its sources essentially on two 
books w ritten by Prof. Alastair Lamb and Dr. Jagm ohan, the former 
G overnor of Jam m u and Kashmir. The justification given was that 
they gave different perceptions/interpretations of history and that 
each is viewed with favour by Pakistan and India respectively. This 
a rg u m e n t w a s  f la w e d  a n d  w h o lly  m isc o n ce iv e d . W h ile  th e  
Governm ent of India has never sought to draw  upon any particular 
book or h istorian  to state its case, w hich rests on hard  facts and 
principles, Pakistan has certainly tried  to use Prof. A lastair Lamb 
singularly and blatantly in its propaganda. Indeed Prof. Lamb was 
contracted by Pakistan to co-author a book w ith a researcher of a 
Pakistani front organisation, to try  and prove that the Instrum ent of 
Accession was never signed. The argum ent advanced by the author of 
th e  re p o r t  m ig h t h ave  b een  u n d e rs ta n d a b le  (even  if  s till n o t 
acceptable) if it had come from a historian, but hardly so from a jurist 
purportedly looking at the situation of hum an rights and the Rule of 
Law. After this glaring point was brought to the notice of the author 
of the report, a m uch richer bibliography has now been cited. This 
was obviously for cosmetic purposes as the treatm ent of facts and the 
refrain of the report remains essentially the same.
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8. T he M issio n  has also fa iled  to  keep  in m ind th a t  u n lik e  
Pakistan, India is an open society; its Constitution and legal system 
are committed to the protection of the Rule of Law; and its political 
culture encourages criticism and political debate. In doing so it has 
lost sight of the objectives and commitment of the IC J  itself as an 
institution. In  fact, the initial draft report had gone to the extent of 
in d is c r im in a te ly  a f f ro n tin g  a n d  in s u lt in g  som e o f th e  m a jo r 
in s titu tio n s  o f d em ocracy  an d  the  R ule o f L aw  in Ind ia . These 
included the Suprem e C ourt of India, w hich was in a m ost casual 
m anner, accused  o f p assing  o rders a t the  b ehest of th e  C en tra l 
G overnm ent; and the N ational H um an Rights Com m ission about 
w h ich  it w as a lm ost su p e rc ilio u sly  an d  w ith o u t su b s ta n tia tio n  
observed: «...In substance, therefore, there  is the danger th a t the 
Commission will be used to give the G overnm ent an unjustifiable 
‘clean bill of health ' .» The au thor backtracked and removed these 
rem arks w hen it was pointed out that they were nothing but evidence 
of an ti-Ind ia  prejudice, b u t the  bias rem ains though some visible 
blemishes have been removed.
9. Serious doubts about the whole exercise of the M ission also 
arise by the m anner in which it has been consistently used since even 
b efo re  an y  d ra f t  h a d  seen  th e  lig h t o f th e  day. T h is in c lu d e d  
references to it by the Pakistani delegation in the U.N. Hum an Rights 
Commission in J a n u a iy -M arch, 1994 and leaks to  the Press which 
led IC J  itself to issue a Press Release on 22 June, 1994, in which it 
regretted the attem pts of the Pakistan Governm ent to influence the 
result of the IC J  Mission in favour of one of the parties involved. It 
also deplored leaking to the Press of an early D raft R eport calling it 
«a breach  of tru s t w hich we strongly condemn*. D espite this, the 
o rc h e s tra te d  leakages b y  th e  P ak is tan  G o v ern m en t co n tinu ed . 
According to the Pakistani Daily, the N ation of 15 December, 1994, 
the Pakistani Foreign M inister clarified that all they w anted to do 
was to get «one or two articles published about the basic findings... as 
a kind of build up*.
10. Given the report’s blatant bias, the Governm ent of India would 
ordinarily have rejected it out of hand w ithout any further comments. 
H ow ever, since th e  M ission  involved  th e  G o v ern m en t o f In d ia  
deceitfully in its exercise, we find it in order to also comment on some 
of the other aspects though, due to space constraints imposed on us, 
justice can h ard ly  be done. Indeed  a m uch m ore com prehensive 
response has had to be drastically summarised.
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Introduction
11. B y th e  I n d ia n  In d e p e n d e n c e  A ct o f  8 J u ly ,  1947 tw o 
independent dominions of India and Pakistan were created out of the 
erstwhile British India. A part from  the area under the direct control 
of the British Administration, the territory of pre-partition India also 
included over 560 Princely  States, over w hich the B ritish  Crown 
exercised Param ountcy. U nder the above Act it was provided that 
Param ountcy w ould lapse, and the Princely States would accede to 
either one of the Dom inions. The State w ould be deem ed to  have 
a c c e d e d  to  th e  D o m in io n , if  th e  G o v e rn o r  G e n e ra l s ig n if ied  
acceptance of an Instrum ent of Accession executed by the Ruler of 
the State.
12. In the case of J& K , before the Ruler (M aharaja) could take a 
decision, it was invaded by Pakistan tribal raiders w ith the active aid 
and  connivance of the Pakistan  au thorities and Army. U nable to 
p ro te c t  th e  S ta te  a g a in s t th e  in v asio n  th e  R u le r e x e cu ted  the  
Instrum ent of Accession in favour of India on 26 October, 1947. W ith 
its acceptance on the same day by the G overnor General, the State of 
Jam m u  and K ashm ir became an integral p a rt of the D om inion of 
India.
13. Indian forces were rushed to the State, and swiftly drove out 
the invaders from the Valley and certain other parts of the State. So 
as to prevent enlargem ent of the conflict, the Governm ent of India 
took  the m atter to the Security  Council on 1 Jan u ary , 1948, and 
requested it «to call upon Pakistan to pu t an end immediately to the 
giving of such assistance which is an act of aggression against India.*
14. P a k is ta n  has, how ever, re fu sed  to th is  day  to  v aca te  the 
aggression and remains in illegal occupation of nearly one-third of the 
State, hereinafter referred to as Pakistan Occupied Kashmir (PO K ). 
Given the above peculiar circumstances which obtained in the State 
around the time of accession, the Governor General, after accepting 
the Instrum ent of Accession, had by a separate letter, which did not 
impinge in any m anner on the fact of the Accession, conveyed to the 
M aharaja the «wish» of the Governm ent of India that «as soon as law 
and order have been restored and her soil cleared of the invaders the 
question of the S tate’s accession should be settled by reference to the 
people.®
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15. W hile these conditions did not come about due to Pakistan’s 
continued intransigence, the people of the State, which had lawfully 
acceded to and become p art of India, could not indefinitely be left in a 
lim b o  a n d  o u ts id e  an y  o rg a n is e d  fra m e w o rk  o f g o v e rn a n c e . 
Accordingly, as provided in the  Indian Constitution and demanded by 
the largest party  in the State, the National Conference, a popularly 
elected Constituent Assembly was convened in 1951. The Assembly 
after ratifying the accession adopted a  Constitution for the State of 
J& K  in 1957 which, inter alia, declared the State to be an integral 
p a r t  o f Ind ia . T h is w as fo llow ed  by th e  in itia tio n  o f a re g u la r  
democratic process in the State, bjr which the people could have their 
own p o p u lar/rep resen ta tive  G overnm ent. Since th en  as m any as 
seven General Elections have been held in the State under its own 
Constitution and Election Law.
16. The S tate had  a M uslim  m ajority. Pak istan , w hich saw  its 
raison d ’etre solely in term s of a theocratic M uslim  State, in stark  
contrast to the plural, democratic and secular State of India, believed 
that J& K  had to become a part of Pakistan by any means. Ironically, 
it also realised , th a t desp ite  the M uslim  m ajority  in the  State, a 
plebiscite regarding accession, if  held, w ould not be in P ak is tan ’s 
favour. Its aim, therefore, was to try  and gam time to consolidate its 
stranglehold in PO K, let a state of uncertainty prevail in J& K , and 
use this to create conditions there which could work to its advantage.
17. The direct involvement of the Pakistani authorities and army m 
the planning and execution of the so-called tribal invasion, has been 
documented even in books w ritten by senior Pakistani army officials 
who w ere directly involved («Raiders in Kashmir* by M ajor Gen. 
(Retd) Akbar Khan). Thereafter, even as a stalemate continued m the 
U.N. on account of Pakistan's intransigence, things in Kashmir had 
not gone the w ay Pakistan w anted them to, and it started  looking 
again for desperate solutions. As documented in his book «Memoirs» 
by Lt. Gen Gul H assan Khan, form er C om m ander-in-Chief of the 
P ak istan  Army, a rou n d  1963 the  G overnm ent of P ak istan  again 
decided to tram  the locals in Kashmir to enable them  to em bark upon 
sabotage; train  and induct guerrillas in the State to disrupt conditions 
in the Valley and eventually arm  the locals; and, to follow this up w ith 
a direct attack by the Pakistani army. This was a clear repetition of 
the events of 1947, and once again it failed. Lt. Gen. Gul H assan 
significantly noted la ter th a t the type of operation p lanned by  the 
Pakistan  G overnm ent «required p ro trac ted  p reparation  and some 
special equipm ent to facilitate its activities.*
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18. Pakistan fought yet another disastrous w ar with India in 1971. 
In  the same year its whole philosophy of creating and maintaining 
national identity only on the basis of religion suffered a body blow 
w ith the separation  o f B angladesh (the erstw hile E ast Pakistan), 
w here  P ak is tan  h ad  le t loose u n b rid led  oppression  and political 
supression. W ith India, Pakistan entered into the Shimla Agreement 
in 1972, which effectively provided for the settlement of all problems 
be tw een  th e  tw o co un tries  by  peacefu l m eans th ro u g h  b ila te ra l 
negotiations.
19. J& K , m ean w hile , h a d  re m a in e d  p eace fu l a n d  econom ic 
development had moved apace. O n the political front, in 1975 there 
w as an  A cco rd  b e tw een  th e  C e n tra l G o v ern m en t a n d  S h e ik h  
Abdullah, the leader of the National Conference, in which inter-alia 
the fact of the accession of J& K  to India being final was reiterated. 
This was followed in 1977 by elections, w idely acknow ledged as 
being totally free and fair, in w hich the same N atio n a l Conference 
won a handsome majority, including nearly all the seats in the Valley. 
The same verdict w as re tu rned  in the 1985 elections after Sheikh 
A bdullah’s demise a  year earlier.
20. Despite, its earlier failures, and its having signed the Shimla 
A greem ent, P ak istan  had no t reconciled  to  its inability  to  annex 
K ashm ir. R ig h t from  the  m id-eigh ties, tak in g  ad van tag e  o f the 
availability of the vast training infrastructure, funds and weaponry, in 
the wake of the situation in Afghanistan, Pakistan, through the ISI 
(Pakistani Intelligence) and certain subverted dissident elements in 
J& K , started trying to provoke communal disturbances in the State; 
and a drive for mobilisation, subversion and exfiltration of locals for 
tra in in g  an d  b a ttle - in o c u la tio n  in  A fg h an is tan  in  th e  nam e of 
preparation  for ‘Je h a d ’. The aim was to launch a full-scale «Proxy 
War», through such elements, when the time was considered ripe. All 
this is widely documented by various international sources, including 
the former Pakistan Army Chief, General M irza Aslam Baig (Selig 
H arrison - «South Asia and the United States; A Chance for a fresh 
start: C urren t H istory  Magazine, M arch, 1992); and Brig. H aroon 
Rashid in his book titled «Fateh», which is a biography of the former 
ISI Chief, General Akhtar Abdul Rehman.
21. D ev elo pm en ts  a t th e  in te rn a tio n a l level, p a rt ic u la rly  the 
w ithdrawal of the form er Soviet Union from Afghanistan, provided 
the opportunity to Pakistan to launch its «Proxy War». O n the one
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hand, they used this to propagate a so-called ‘freedom struggle’ in the 
guise of ‘J e h a d ’. O n the other, they  d iverted  and in filtrated  huge 
quan tities of w eapons and  equipm ent, and  thousands of tra in ed  
militants into J& K  to launch large-scale violence in 1988-89, w hen in 
the w ords of Brig. H aroon Rashid, «...The Kashmir Plan had to be 
prem aturely  im plem ented following the untim ely death of General 
Zia’s most likely successor, General Akhtar in the air-crash of August
17, 1988*.
22. The events since 1988-89 need to be seen in this background. 
The violence in the State since then has been characterised by the 
elimination of political leaders, workers and their relatives to prevent 
all democratic political activity and create a total vacuum; the killing 
o f c iv il a n d  lo c a l p o lic e  o ffic ia ls  to  p a ra ly s e  a n d  iso la te  th e  
administration; intimidation of the judiciary to create a breakdow n of 
the legal system; attacks on and killing of the intelligentsia, including 
educationists, lawyers, doctors and even religious leaders, to silence 
dissent; the  ta rg e tte d  k illing  of m em bers o f th e  H in d u  m inority  
community which has led to the exodus of over 250,000 members of 
the community resulting in a change in the very demographic profile 
of the  area  and b la tan t religious cleansing; use of indiscrim inate 
violence against innocent civilians generally to  create terror; and, 
selective killing of media persons and attacks on media installations to 
cause, not merely a breakdow n of independent journalism, but also to 
force the media to act as a mouth-piece.
23. A clear p a tte rn  em erges from  all th is viz. destruction  of all 
institutions of democracy and representative government; paralysis of 
local governance and consequent chaos; p ropagation  of unbridled 
fundam entalism ; creation  of a  situation w here mass confrontation 
with law enforcement agencies could be enforced at will; and, through 
all this to try  and dem onstrate that there was pervasive dissatisfaction 
and «indigenous insurgency* of massive proportions. The lessons of 
1963-65 had obviously been learnt well by  Pakistan and this time they 
had prepared an elaborate strategy of subversion. For some time it 
w ould  have appeared  th a t the objectives w ere being achieved as 
planned. However, the wheel appears to have turned full circle. While 
violence has continued, and there is no let up in support from across 
the border, there is a m arked qualitative change in the situation and 
even in attitudes. The people have been able to see through the game, 
and the  euphoria, th a t had been deceitfully built up in the initial 
stages, has substantially given w ay to disillusionment and even anger
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b o th  w ith  P a k is ta n  an d  th e  a c tiv itie s  o f th e  m ilita n ts . W hile  
G o v e rn m e n t h a s  a c te d  f irm ly  w ith  th e  te r r o r is ts ,  i t  h as also  
consciously been able to  cause the security  forces to act w ith  the 
maximum of restraint and discipline in the circumstances. In contrast, 
the militants have continued their brutalities on innocent civilians, 
and even stepped up attacks on targetted groups like politicians, the 
media, and the local administration and Police.
24. In te r-g an g  and  g roup  clashes and  rivalries have escalated  
sharply, both over tu rf and in terms of ideological polarisation. The 
pro-Independence JK LF, on whose shoulders Pakistan had launched 
its campaign, and whose leaders and members have in more recent 
times been threatened and attacked by the pro-Pakistani groups, as 
also some o ther p rom inen t secessionist elem ents, have d istanced  
them selves even from  the  so-called um brella  organ isation  of the 
m ilitant groups, the  All P a rty  H u rriy a t C onference (A P H C ). In  
recent months some secessionist leaders have called for an end to the 
gun culture, and for the return  of the H indu minority community to 
the Kashmir Valley. W hile such persons have been under th reat from 
certain militant groups, they have evoked a positive response from the 
people. Significantly, in the wake of all these developments over the 
p a s t  m o re  th a n  one y e a r, e f fo r ts  to  in f i l t r a te  fo re ig n  
n a tio n a ls /m e rc e n a rie s  in to  th e  S ta te  have been  s tep p e d  up b y  
Pakistan. It is the foreign m ercenary groups like the H arkat-ul-A nsar 
and the Laskar-e-Toiba, along with other fundamentalist pro-Pakistan 
groups like H izb-ul-M ujahideen and Jam ait-u l-M ujah ideen , etc., 
who have been almost entirely in the forefront of violent activities 
over the past y ear or so. This includes, after a gap of 3 years, the 
abduction of 2 foreigners in Ju n e  and 4 in October, 1994.
25. Several steps have been taken by the Governm ent to  create 
conditions conducive to normalisation and restoration of the political 
process and the dem ocratic institutions. These include determ ined 
and sustained measures to reactivate the local administration; step-up 
and accelerate the pace of economic and development activity; release 
of persons w ho had  been in custody  (over 1000 in 1994 alone) , 
including a num ber of prom inent secessionist leaders; commencement 
of w ork relating to revision of the electoral rolls under the supervision 
o f th e  E le c tio n  C om m issio n  a n d  w o rk  fo r  d e lim ita tio n  o f 
C onstituencies as p ro v id ed  in the  S ta te  C on stitu tio n . All these 
m easures have had  a positive im pact on the situation, and a wide 
ranging public debate is now underw ay m arking the beginning of the
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reactivation of the political process. Various political parties and their 
leaders have also been seen to be more active in the past few months.
26. Clearly the M ission which visited the State in August, 1993, 
appears to have rem ained frozen in time. Unfortunately, the tenor of 
the report almost makes it look that, that is the way they would like 
things also to remain.

H istorical Background
27. Although, the report is full of significant omissions, distortions 
and selective use and interpretation of facts, space constraints compel 
us to refer only to a few im portant aspects.
28. W hile referring  to  the accession of the Princely  States, the 
obtaining legal position as indicated earlier has been acknowledged. 
But the examples of two States viz., H yderabad and Junagadh  have 
been cited to try  and m ake out a case th a t the legal dispensation  
provided in the Indian Independence Act was not binding, apart from 
advising the British, nearly 50 years after the event, w hat they should 
or should not have done.
29. The situation in both these cases was completely different from 
J& K . Unlike the latter, w here the largest and m ost popular party  
backed the accession to India, in both these States, the overwhelming 
m ajority of the people w ere opposed to the R uler’s decision. Both 
these te rrito ries w ere en tire ly /substan tia lly  em bedded w ith in  the 
territo iy  of India,with no geographical contiguity with Pakistan. In 
the case of Junagadh , the State also had enclaves in neighbouring 
Princely States who had acceded to India and vice-versa. The attem pt 
of the Mission, therefore, to cite the example of two out of over 560 
S ta tes to challenge the  In d ian  In d ep en d en ce  A ct o f 1947, and  
establish separate legal principles to support its own laboured thesis 
on J& K  can only  be called  sim plistic . I t is also ta n ta m o u n t to 
challenging the  very  basis of the creation  of Ind ia  and  P ak istan  
themselves. I t is also significant that while referring to H yderabad
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and Junagadh, the report conveniently omits mention of the fact that 
accession of B ahaw alpur w as forced on the R uler of the State by 
Pak istan , and  th a t the  K han of Kalat, w ho had  revo lted  against 
accession, was arrested and detained by Pakistan authorities.
30. W hile talking of the actual accession (page 9), the report tries 
to make out that it was coerced, and while referring to the M aharaja 
having signed and sent the Instrum ent of Accession to the Governor 
General, it omits any mention of its acceptance. Instead, in an effort 
to show that the accession was conditional, it tries to make out that 
L o rd  M o u n tb a tten  sen t a le tte r to the  M ah ara ja  in rep ly  to the 
Instru m en t, w hich  had  a lready  been accep ted  as a separa te  and 
complete act. As already stated, the letter expressed the «wish» of the 
Governm ent to take certain steps provided certain conditions were 
m et, w hich  has n o t h app en ed  to  th is  day because o f P a k is ta n ’s 
continued occupation of PoK. Clearly, it was this letter which was a 
conditional statem ent of the policy of a sovereign Governm ent to a 
section of its people, and not the Instrum ent of Accession. It could 
n o t, th e re fo re ,  c re a te  an y  in te rn a t io n a l  c o m m itm e n t o r an y  
conditionality. As for the internal policy commitment, if any, this was 
fully discharged in the area in the control of India by  convening a 
Constitutent Assembly and consequent actions.

U N  R esolutions
31. The repo rt cites U N  Resolutions partially  and selectively to 
tailor them to the thesis propounded by the Mission. It dwells mainly 
on certain Resolutions which had not been accepted either by  India 
or Pakistan or by both. India accepted only U N C IP  Resolutions of 13 
A ugust 1948 and 5 Ja n u a ry  1949 w hich together prov ided  for a 
Ceasefire, a Truce Agreement requiring Pakistan’s w ithdrawal from 
the whole of J& K  and a Plebiscite, in that order. The implementation 
of plebiscite was clearly contingent upon vacation of aggression by 
P ak is tan . P ak is tan  m ade im possib le  th e  ho ld ing  o f a p leb isc ite  
because far from  vacating  aggression, it has b la tan tly  gone on to 
consolidate its arm ed strength and hold in PoK.
32. The report’s failure to focus on these two seminal Resolutions, 
and Pakistan’s non-vacation of aggression together w ith its arbitrary 
assertion that India refused to allow a plebiscite in spite of its own 
observation that «it is very possible that plebiscite in the earlier years
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would have produced a majority in favour of accession to India®, is 
another glaring instance of bias. Similarly, while picking up from Sir 
Owen D ixons reported suggestion for regional plebiscite to make its 
own dangerous and divisive recommendations, it totally ignores his 
clear observation that both the tribal invasion and subsequently the 
involvem ent of P ak is tan  forces in the S ta te  w ere a v io lation  of 
In te rn a tio n a l Law  (Security  C ouncil official records, F ifth  year, 
s/1791 and add 1, p a rt 21) and his repo rt to the Security  Council 
advocating bilateralism for settlement of this m atter rather than third  
party  intervention. It also fails to take cognisance of the U N  mediator, 
G unnar Ja rr in g 's  repo rt of 29 A pril 1957 to the Security  Council 
wherein he stated, «In dealing w ith the problem  under discussion as 
extensively as I have during the period just ended, I could not fail to 
take note of the concern expressed in connection with the changing 
political, economic and strategic factors surrounding the w hole of 
K ashm ir question , to g e ther w ith  the changing p a tte rn s  of pow er 
relations in W est and South Asia. The Council will, furthermore, be 
aware of the fact that implementation of international agreements of 
an ad hoc character, which has not been achieved fairly speedily, may 
become progressively more difficult because the situation with which 
they w ere to cope has tended to change*. The report furtherm ore 
com pletely ignores the fact th a t all the U N  R esolutions cited are 
u n d e r C h ap te r V I and  are, th erefo re , recom m endato ry  an d  not 
binding.

Shim la A greem ent
33. The repo rt also refers to the Shimla Agreem ent (page 22-23 
and page 92 of Appendix I) as a docum ent of great im portance in 
relation to J& K . It acknowledges that it requires existing disputes 
between the countries to be settled bilaterally and therefore «to the 
exclusion of reference to th ird  parties such as the U N  except w ith the 
consent of both India and Pakistan*; thus also «effectively excluding 
any exercise o f self-determ ination  by the  peoples of Jam m u  and 
Kashm ir except to the extent that the exercise was agreed by both 
India and Pakistan*. It also states that «the Agreement is binding on 
Pakistan and deprives it of Locus standi to intervene in Jam m u and 
K ashm ir*. H ow ever, it th en  seeks to  c rea te  confusion  th ro u g h  
statements like the claim of India to de jure title to Jam m u & Kashmir 
was not acknowledged, and that since the people of the State were 
not parties to the Agreement it could not override any rights they may 
have in international law. The implications of Pakistan not having any
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Locux) dtandl in J& K  has not only not been examined, b u t has been 
altogether ignored. It has also been ignored that the Agreement was 
signed between two sovereign Governments, where the Government 
of India represented all its people including J& K , and the Agreement 
w as ratified  by  the  P arliam ent w hich included representatives of
J& K .

C onstituent A ssem bly  and E lection s
34. T he  r e p o r t  h as m e n tio n e d  th a t  «at th e  o p e n in g  o f  th e  
Constituent Assembly (in October, 1951), Sheikh Abdullah delivered 
a speech recommending accession to India.» W hat has not been stated 
are the reasons given by Sheikh Abdullah for this to the Assembly. 
These inter-alla included: the fact that the legality of the accession had 
not been questioned; w ith India there w as no danger of revival of 
feudalism and autocracy, and the Indian Constitution repudiated the 
concept of a religious State; the argum ent of Pakistan being a Muslim 
State is only a screen to dupe the common man; from the modern 
p o litica l angle, re lig ious a ffin ities a lone do n o t an d  sh o u ld  no t 
determine political alliances of States; the likely fate of the one million 
non-Muslims in the State for whom there was no place in Pakistan; 
the lack of a Constitution in Pakistan, and the denial of the right of 
se lf-determ ination ; and, reasons p e rta in in g  to  the econom y and 
markets, etc.
35. An attem pt has, however, been made to dismiss the Constituent 
A ssem bly alleging th a t Sheikh  A bdullah  rigged  the  elections by 
ensuring that nominations of candidates of other parties except the 
N ational Conference w ere rejected. Besides, the unw illingness to 
acknow ledge th e  overw helm ing  p resen ce  an d  p o p u la rity  o f the 
National Conference (even as the Mission has silently given the right 
to the Muslim Conference in PoK  to actually enter into an agreement 
to virtually cede parts of the State to Pakistan), it has significantly not 
been  sta ted  w ho the  o th e r p a rtie s  w ere  w hose can d ida tes w ere 
allegedly not allowed to stand. The attem pt to cast aspersions on the 
p o p u la r ch a rac te r of the A ssem bly h inges on the  boy co tt of the 
elections by the  P ra ja  P arishad , w hich  no tab ly  w as a p a rty  th a t 
w an ted  com plete in tegration  of the State w ith  India, w ithou t any 
sp ec ia l p ro v is io n s . F ro m  all av a ilab le  ev idence  th e re  w ere  no 
c o n tro v e rs ie s  o r co m p la in ts  a b o u t th e  e lec tio n s, ex ce p t th o se  
p e rta in in g  to  th e  P ra ja  P arish ad . The R ep o rt itse lf p rov ides no
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evidence, nor does it mention the comprehensive document brought 
out by the State Governm ent to rebut the charges even of the Praja 
Parishad, including the reasons for rejection of nominations of certain 
candidates (a copy of this was made available to the au thor of the 
report). All this shows a wholly arbitrary  determ ination tailored to 
the predeterm ined conclusions of the report as expressed on page 91 
of A ppendix  I: «H ad the C onstituen t Assem bly been a p ro p erly  
democratic body there would have been some force in the argum ent 
that the adoption of the Constitution* including a declaration that the 
S ta te  «is an d  shall be an  in teg ra l p a r t  o f th e  U nion  of Ind ia ... 
constituted an exercise of the right of self-determmatron in favour of 
accession to India.*
36. At another level, the report seeks to dismiss the Constituent 
Assembly by referring to Security Council Resolutions of 30 March, 
1951 and 24 January , 1957. W e have already dealt w ith the actual 
position  an d  effect o f the  various reso lu tions earlier. These tw o 
resolutions were also not accepted by India . A part from this, even in 
the light of the practical shape that proceedings in the U.N. took, it 
would, at best, be naive to suggest that they operate to supercede all 
constitutional and political developments in the State from 1951 to 
this day.
37. The Report also dismisses virtually all the elections, that have 
been held in the State as rigged. W ithout joining issue on the facts, 
and w ithout accepting the allegations, we would only like to ask w hat 
in practical term s did this mean? If the Government of India rigged 
the elections (by m anipulation of nominations as alleged), w hy was it 
th a t the  e lecto rate  p a rtic ip a ted  in them  w ith  successively heavy 
turnouts; w ho was it th a t w as prevented from coming into power; 
w hat did the genuinely aggrieved parties do to seek redress under the 
provisions of the States’ own Representation of the People Act, 1957, 
which provided for remedies; and, w hat did the participation in the 
elections, and even winning of a few seats, by  the most rabidly anti- 
Ind ian  an d  p ro -P a k is ta n  g roup , the  Jam a t-e -Is lam i, Irom  1972 
o n w a rd s  (pag e  24) im p ly ?  T h ese  a sp e c ts  have b een  ig n o re d  
completely by the Mission.
38. The repo rt then refers to the «Kashmir Accord* of 1975. It 
acknowledges that the Accord re-stated the fact of the finality of the 
accession of the State to India and once again set at rest any questions 
to the contrary. It also acknowledges that the Accord was followed by
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the m ost free and fair elections in 1977 in w hich the party, whose 
leader signed the Accord, gained an outright victory, including nearly 
all the seats in the Kashmir Valley. It states tha t «There can be no 
d o u b t as o f the genu ineness of p op u la r su p p o rt for the  Sheikh, 
notwithstanding his acceptance of the Accord.* Astoundingly, after all 
this, the rep o rt traverses the ground tangentially  to claim th a t it 
would be difficult to accept the 1977 elections as a positive exercise of 
the right of self-determination because it was already an accomplished 
fact. This could only be described as an example of convoluted and 
circular reasoning.
39. The report makes almost a passing reference to the elections of 
1983, w hich it calls reasonably  fair*, b u t w ithou t any attem pt at 
reflection  on the  fact th a t the  resu lts o f the 1977 elections w ere 
repeated, even though Sheikh Abdullah’s towering presence was no 
longer th e re  (he d ied  in 1982); th e  «extrem ist M uslim  P a rty  in 
Kashmir and H indu Parties in Jam m u were overwhelmed*; and, that 
certain parties like the Peoples’ Conference had actually opposed the 
Accord in its platform for the elections.
40. W hile dealing w ith  the political developments after 1983, an 
attem pt has been made to show how  some of these viz. the imposition 
of G o v ern o r’s Rule in 1986 (w ithout reg a rd  to  the fac t th a t this 
possibility inhered in the C onstitu tional provisions since over ten 
years p rior to  the Accord) and the appointm ent of Dr. Jagm ohan  
(called a passionate opponent of Article 370 -page 93 of Appendix I), 
as Governor, represented a shattering of autonom y and breach of the 
spirit of the Accord. There is reference also to alleged rigging and 
intimidation of the opposition Muslim United Front candidates in the
1987 elections. The whole exposition appears to be aimed to show 
how  the developm ents of these 3-4 years created  grounds for the 
developm ent and building up of a legitim ate insurgency (page 97 
Appendix-1).
41. R eference has been  m ade to  rio tin g  in 1983-1984 ( th a t is 
im m ediately after the extrem ist parties had  been trounced  in the 
elections), the killing of an Indian D iplom at in U.K. in 1984, and 
com munal rioting in 1986; a series of bom b explosions in August,
1988 (without mentioning that this followed immediately on the death 
ol the then Pakistan President Gen. Zia-ul-Haq); emergence of new 
m ilitant groups; the opening of a violent cam paign by the JK L F ; 
frequent explosions, demonstrations and strikes; and, the features of
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violence described earlier in para 22. W hat is curious and surprising 
is that all the above activities have been virtually endorsed as legimate 
as would be seen from the unqualified reproduction of the following 
observation (page 70) : «...the Policy of k idnapping and killing is 
openly espoused by the militant groups: ‘D uring a freedom struggle 
a g a in s t a fe ro c io u s  a n d  p o w e rfu l en em y  lik e  In d ia , it  m ig h t 
occasionally become necessary to organise operations like kidnapping 
and execution of hostages, hijacking, etc. in o rder to achieve our 
objectives.* It has also been ignored th a t such acts have not been 
occasional but ram pant and endemic.

The Uprising in Kashm ir: 
Origi.ru and A ttitudes

42. The re p o rt ra ises a crucial question  here: «... the  p re se n t 
d isturbances w hich began in 1988 and by the spring of 1990 had 
become virtually a low level civil war, are far more serious than the 
occasional riots and dem onstrations of earlier years. W hy did this 
happen? And w hy did it not happen earlier? »
43. The second question, which is of crucial importance, has been 
virtually left unanswered in the report. This aspect of the whole issue 
has instead been obfuscated by a laboured and contorted description 
of events since the beginning. The fact is tha t the democratic/secular 
polity of India and the actual realisation, by  the people of J& K  of all 
those elements, which were enum erated in Sheikh Abdullah’s address 
to the C onstituen t A ssem bly in 1951, constitu ted  the  reason for 
continued peace in the State till 1988, and the refusal of the people to 
fall for or cooperate w ith the continuous machinations of Pakistan 
prior to 1988.
44. The Mission seeks to answer the first question in a  most casual 
and  sw eeping  m an ner by  a sse rtin g  th a t Ind ia 's re fu sa l to  allow  
plebiscite, and its policy of chipping away at the autonomy given to 
J& K  by Article 370 of the Constitution led to increasing resentm ent
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in Kashmir. O n the im portant question of w hy and how this could 
have led to violence of massive proportions, rather than any efforts to 
find democratic accommodation within the constitutional framework, 
the  rep o rt is alm ost silent, except for a few rem arks of the  type 
referred to in p a ra  40. N o attem pt has been made also to find out 
w hat exactly might have been done by w ay of erosion of autonomy 
under Article 370, particularly after the Accord of 1975. The apparent 
justification sought to be provided for the so-called «low level civil 
war», therefore, ju s t cannot be sustained even on the basis of the 
averments made in the report.
45. The report, however, does refer to  the «Proxy War», in this 
context, bu t calls it «a catch phrase* and «a half truth*. It tries to 
dismiss it by saying th a t the Pakistani involvem ent is reactive and 
o pp o rtu n is tic  unlike 1965, w hen  it w as deliberate , an d  th a t the 
w ith d raw a l o f P ak is tan i su p p o rt w ou ld  ce rta in ly  n o t b rin g  the 
«conflict» to an end. These observations fly in the face of observations 
in the report that Pakistan is providing weapons, funds and training; 
th a t it is in Pak istan 's in terest to  keep the «pot simmering*; th a t 
Pakistan has learnt the lesson of 1971 and would not like to provoke a 
full scale w ar (a clear admission of the «Proxy W ar*); tha t Afghan 
and Pakistani nationals are involved in the State; and, most tellingly 
the statem ent (page 39) that «it is unlikely that Pakistan would be 
willing to accept any compromise leaving India w ith any degree of 
sovereignty over the Valley of Kashmir.*
46. W hile it is not the case of the Governm ent of India that there 
are no problem s, or causes for dissatisfaction, and presently  even 
alienation, am ong sections of the  people in J& K , the  contextual 
reality of Pakistan's scheme of sabotage and subversion, as brought 
out earlier, and the above-m entioned observations of the M ission 
itself (though they have been grossly underplayed in the report, e.g. 
re c o v e ry  o f  o v e r 15000 so p h is t ic a te d  w e a p o n s  an d  
apprehension/killing  of nearly  300 foreign nationals/m ercenaries) 
would show that Pakistan's so-called opportunistic involvement was 
in fact pre planned, and is now strategically aimed to try  and ensure 
th a t there is no in ternal dem ocratic solution to  the problem s th a t 
might be there. In fact, the repeated statements of Pakistani leaders in 
various fora in the vexy recent past which seek to deny, defy and even 
prevent any possibility of elections in the State are more than a  clear 
admission of this. The question, therefore, arises who is stating the 
«half truth* ?
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47. The report also refers to another alleged Indian «catch phrase» 
viz. «the fear of the gun». It calls this «an illusion* and asserts that «it 
seems wholly unrealistic to assume that hostility to India is the result 
of enforcement by terrorist guns.» An attem pt has been made to show 
th a t the m ilitants have massive public support, due to w hich they 
have been able to maintain their activities despite the advantages of 
se c u rity  fo rces in  te rm s o f n um b ers, eq u ip m en t, m o b ility  an d  
communication. I t has been conveniently ignored that this is not a 
conventional war. The im port of the  M ission ’s own observations 
reg ard in g  k illings by  the  m ilitan ts o f po litic ians, p ro fessionals, 
religious leaders, innocent civilians and officials of the police and local 
adm inistration , as also of ex to rtion  to raise funds, has also been 
brushed under the carpet. All this is particularly relevant considering 
th e  daily  th re a ts  w hich  are now  being  given to  the  people, and 
particularly Governm ent officials and politicians, as the public debate 
reg a rd in g  the  likelihood  an d  p ossib ility  o f e lections grow s an d  
advances. The case of the Governm ent of India is certainly not that 
hostility to India is the result of terrorist guns, but that they prevent 
people from  articu la tin g  th e ir  real feelings thus also p rev en tin g  
legitimate and genuine public participation in the resolution of their 
real and perceived problems.

Human Rights and the Rule o f Law: India.
48. T he re p o rt says th a t w hile acced ing  to th e  IC C P R , In d ia  
sh o w ed  h e r  re lu c ta n c e  to  a c c e p t th e  to ta li ty  o f h um an  r ig h ts  
standards by entering reservations on certain articles with reference 
to reasonable restriction in the provisions of the Indian Constitution. 
The report refers to criticisms by some members of the Hum an Rights 
Com m ittee a t the p resen ta tion  of Ind ia ’s periodic repo rt in 1991, 
mainly w ith reference to some of the National Laws, which allegedly 
constitute derogations which have not been declared, as such.
49. T he IC C P R , its e lf  p ro v id e s  fo r m em b e r-S ta te s  to  e n te r  
reservations or declarations, and a large num ber of countries have 
done so, besides others, such as Pakistan, who have not acceded at 
all. The observation  regard in g  In d ia ’s «reluctance», is th erefo re
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c o m p le te ly  u n c a lle d  for. I t  is a lso  s ig n if ic a n t th a t  In d ia 's  
reservations/declarations refer to the elaborate provisions in its own 
C onstitution for the protection of Fundam ental H um an Rights. By 
the veiy  fact of India’s accession to ICCPR, the entire legal regime, 
which is already subject to judicial scrutiny and enforcement within 
the country, becomes fully transparent at the international level.
50. I t  is, therefore, u tterly  surprising  and unacceptable th a t the 
rep o rt uses the  deliberations and  criticism  in the H um an  R ights 
Com m ittee, w hich we contest, to  stre tch  the argum ent, in a m ost 
tenuous m anner to conclude that «In substance, India has treated the 
situation of J& K  as a  state of emergency bu t has avoided classifying it 
as such  in in te rn a tio n a l term s, th e re b y  o b s tru c tin g  th e  call for 
accountab ility  and tran sp aren cy  inheren t in the com m ents o f the 
Hum an Rights Committee.*

N ation a l L aw s/P o lic ies and P ractices
51. The specific Laws referred to in the report are the J& K  Public 
Safety  Act, 1978(PSA ), the  T erro ris t and  D isru p tiv e  A ctivities 
Prevention Act (TADA), the Arm ed Forces (Special Powers) Act, 
a n d  c e r ta in  p ro v is io n s  o f th e  C o n s ti tu t io n  w h ich  h ave  b een  
incorrectly referred to as «O ther Laws*.
52. As regards the PSA, it has been alleged th a t it perm its the 
authorities to detain a person w ithout informing him of the grounds of 
detention, and enables them  to shift detenues to other parts of the 
c o u n try  (b o th  th e se  a re  a lle g e d  to  h a v e  b e e n  p ro v id e d  b y  
am endm ents to  the  A ct in 1990). W ith  reference to the latter, a 
hypothetical proposition has also been made that the local Jud iciary  
could be circum vented by moving the accused outside the region. 
Firstly, no am endm ent has been m ade at any stage to  exem pt the 
authorities from the need to inform the detenues of the grounds of 
detention. As for shifting of detenues outside this State, this is an 
earlier provision from 1986 w hich was only renew ed in 1990. The 
allegation regard ing  circum vention of the Ju d ic ia ry  is com pletely 
hypothetical, and is also not borne out from the details of the specific 
incident cited (pages 48-49) to try  and substantiate this imputation. 
The further allegation that the detenue in question was not released 
despite Court orders is also untrue.
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53. As regards TADA, w e w ould  no t like to go into a detailed  
e x p la n a tio n  o f th e  c r itic ism  m e n tio n e d  in th e  re p o r t ,  d ue  to  
constraints of space. We would only like to say here that TADA is a 
tem porary enactm ent and subject to review by Parliam ent every two 
years; the Suprem e C ourt of Ind ia  has upheld  the  C onstitu tional 
validity of the Act w ith the exception of one section which was struck 
down; and there are inbuilt provisions for judicial safeguards and 
review  w ith in  the  Act. Com m ittees have also been set up, on the  
directions of the Supreme Court, at the level of both the Central and 
the State Governments to review all cases which are registered under 
the Act. W hat is significant in the present context is the fact, admitted 
in the report, that out of 13581 bail applications moved nearly 10,000 
have been granted. This would show that judicial relief is easily and 
liberally available and applied, even in J  &K.
54. The report also alleges that the broad definition of 'D isruptive 
Activity’ under the Act, is a b latan t contravention of the Right to 
Freedom  of Speech, together with the assertion th a t «Advocacy of 
secession is a legitimate political activity.* Questioning or disrupting 
the sovereignty and territorial integrity of the country and calling for 
secession is tantam ount to inciting a revolt against the State and can 
hardly be called legitimate political activity, and provisions of the law 
by which it is made an offence cannot be said to contravene the Right 
to  F reedom  of E x p ressio n . W e, th e re fo re , re jec t th is a sse rtio n  
completely.
55. As regards the Armed Forces (Special Powers) Act, the main 
allegations made are th a t it has been in effect for 33 years, tha t rt 
provides im m unity from  prosecution, and, th a t it enables «military 
su p p ressio n *  o f le g i t im a te  po litica l activ ity*  since a p a r t  from  
te rro ris t activities an a rea  could be also declared  ‘d is tu rb e d ’ for 
prevention of activities questioning the sovereignty and integrity of 
th e  c o u n try  o r b ring in g  ab o u t secession. The firs t a llegation  is 
completely incorrect. The Act is/has been enacted at different times 
for different areas, and even when on the Statute Book, comes into 
force only after the area may be declared «a disturbed area* due to 
conditions th e re  a t any given tim e. In  J& K  the  L egislation  w as 
enacted in 1990. As regards the nature of activities referred above, 
the position, as stated with reference to TADA earlier is reiterated. 
Further, it may be m entioned that, in practical terms, if such activities 
are organised on a  scale sufficient to w arran t the declaration of an 
area as a «disturbed area*, they are inevitably accompanied by acts of
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violence, sabotage and terrorism. The observation in the report is thus 
largely theoretical. In any case, as m entioned in the report itself, use 
of the Armed Forces under the Act is in «aid to the civil power* and 
not under any M artial Law regime; the Act only makes the normal 
police powers exerciseable by members of the Armed Forces, within 
the  same laid  dow n rules and p rocedure . H ence the  question  of 
«military suppression* does not arise. N otw ithstanding all this, the 
v e ry  fact th a t the M ission  w as able to  m eet people w ho openly  
expressed secessionist views, shows that there is no suppression at all. 
As for the allegation that the Act provides immunity, it may stated 
th a t  no  su ch  in fe re n c e  flow s from  th e  re le v a n t p ro v is io n s , as 
mentioned in the report. The requirem ent of obtaining sanction for 
prosecution  from  the  G overnm ent is in line w ith  the princip le of 
p ro te c tio n  o f p u b lic  se rv a n ts  a g a in s t m alic io u s a n d  v ex a tio u s  
litigation for acts done in the course of duty, as enshrined in Section 
197 of the Criminal Procedure Code, which has never been called in 
question. The same principle underlies similar provisions in the Acts 
mentioned in the report. They provide protection, and not immunity, 
and invocation of the provision in specific cases if contested, is not 
beyond judicial scrutiny.
56. The report makes a  most startling observation (page 43) that 
«When it was promulgated, the Indian Constitution recognised from 
the outset the special position of J& K  - that entity was not seen as an 
integral p a rt of India bu t w as vested w ith  a degree of autonomy*, 
w ith the powers of the Union Governm ent being confined by Article 
370 to  m a tte r s  p e r ta in in g  to  D e fe n c e , E x te rn a l  A ffa irs  an d  
C o m m u n ic a tio n s . A p a r t  fro m  th e  c o m p le te ly  u n w a r ra n te d  
observation  regard ing  the na tu re  of the relationship  betw een the 
Union of India and J& K , the R eport has also omitted that Article 370 
also provided for extension to the State of provisions of the Indian 
Constitution and laws pertaining to other subjects/matters, w ith the 
concurrence of the State Government. The observations are thus a 
deliberate distortion even of the Indian Constitutional provisions.
57. O n page 47 it is stated that other laws «have been promulgated 
or revived recently  w ith  negative im pact on hum an rights*. These 
allegedly include provisions for prolonging the period of Presidential 
Rule in relation to J& K  as opposed to reversion to an elected system; 
and, the passing in Ju ly  1992, of the J& K  Legislature (Delegation of 
Powers) Bill, w hich transferred  Parliam entary powers to  deal with 
that State to the President of India. These are not «other laws* but
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constitu tional provisions and acts pertain ing  to a  situation  w here 
imposition of President’s Rule in a State becomes necessary, because 
the Governm ent in that State cannot be run  in accordance w ith the 
C o n s ti tu t io n , a n d  n o t to  d e p r iv e  p e o p le  o f a 
C onstitu tional/D em ocratic system  of governance. In J& K  such a 
s itu a tio n  a ro se  due to  la rg e  scale v io lence , in w h ich  inter-aiia  
deliberate efforts were made to demolish and destroy every institution 
and pillar of dem ocratic and Constitutional governance. As for the 
elections, as stated earlier, it is certain sections of the militant groups, 
who are trying by every means to thw art the Governm ent’s efforts to 
restore the democratic institutrons in the State.
58. W hen a State is under President’s Rule, the power to take care 
of its legislative requirem ents vests in Parlrament. However, mainly 
due to the fact tha t Parliam ent is not continuously in session, it has 
been considered necessaiy to delegate this pow er to an appropriate 
Constitutional Authority viz. the President. However, provision exists 
for a Consultative Committee, comprising M em bers of both Houses 
o f P a r lia m e n t, to  ex am in e  le g is la tiv e  p ro p o sa ls  o f th e  S ta te  
G overnm ent as m ay be necessary. A fu rth e r safeguard  has been 
p ro v id ed , in th e  case o f J& K  only, th a t any  A ct p assed  by the  
P arliam en t, or enacted  by  th e  P resid en t, on b ehalf of the  S tate  
legislature, during President’s Rule, will automatically lapse after one 
year of the end of President’s Rule, unless it is ratified before that, 
w ith or w ithout any amendments, by the State Legislative Assembly.

State A pparatus
59. The report says that the responsibility for law enforcement is 
primarily shared by the Army and the Para-M ilitary personnel, and 
«the local police are relegated to menial roles.» This assertion is not 
only totally false but also highly provocative and even abusive. The 
local police has regularly continued to perform  vital duties concerned 
with the security situation, including maintenance of law and order; 
guarding of and provision of security  to vital installations against 
militant attacks; escort and mobile guard duties; intelligence functions 
and, progressively, direct involvement in actual anti-m ilitant/terrorist 
operations.
60. Governm ent has had to have recourse to use of para-m ilitary 
and other security forces since the local police have not traditionally
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been equipped to deal with militancy, which has involved the use of 
highly sophisticated  and lethal w eaponry. M oreover, being local, 
indiv idual m em bers of the police force are n a tu ra lly  m uch m ore 
exposed to the militants’ intimidation.

Constraint*) upon Freedom o f Speech/Exp region
61. Som e in stances have been  cited  ab ou t alleged restric tion s 
imposed by the authorities on the freedom of speech (press) in 1990- 
91. Even as cited, they merely indicate certain measures which may 
have been taken four years ago, tem porarily and sparingly and not as 
a sustained routine, within specific provisions of the law. Further, the 
report admits both the freedom of access and latitude of expression 
that is available to the media in J& K . Among other observations, to 
this effect, it states : «In an ex traord inary  reversal of the norm al 
p osition  in sim ilar situations, it is the  m ilitan ts ra th e r  th an  the 
Governm ent who are restricting freedom of the press*.
62. Despite the above, however, the report contends that the media 
are  u n d e r p re ssu re  from  th ree  sou rces - «the G overnm en t, the 
militant groups and H indu Fundamentalists*. The first is clearly self
contradictory, the im port of the second has not been recognised; and, 
the third is wholly unsubstantiated and w ithout any basis. Still more 
shocking is the conclusion of the M ission th a t «....India entered a 
reservation to the right to freedom of expression when she acceded to 
the ICCPR; such a right was made subject to reasonable restrictions. 
In view of the comments of the Hum an Rights Committee, it can be 
posited that several restrictions, particularly  in the 1990-91 period, 
w ere  n o t reaso n ab le  an d  w ere  im posed  too sub jectively* . This 
extraordinarily argued hypothesis is not only contrary to the th rust of 
the M ission’s own observations, but is totally irrelevant and another 
sign of its apparently uncontrollable urge to condemn.
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C onstraints upon  F reedom  o f  A ssem b ly  and P olitica l A ctiv ity
63. T he m ain  p o in ts  m ade are  th a t freedom  of assem bly  and 
political activrly have been curtailed by the various security related 
law s; cu rfew s have ta k e n  th e ir  to ll in  p re v e n tin g  p eop le  from  
assem bling; an d  the  opera tions of various political g roups w ere 
banned.
64. N o th in g  sa id  a b o u t th e  s e c u r i ty - re la te d  law s w o u ld  
autom atically imply th a t freedom of assembly and political activity 
have been curtailed. Laws only prescribe the powers and procedures 
by which certain steps for maintenance of peace and public order can 
be ensured  by the  concerned  au thorities . The rig h t to  assem ble, 
protest, and even dem onstrate, is fully recognised under the Indian 
Law, bu t it is not an unbridled right, and it is the responsibility of the 
State to ensure that such freedom of association and demonstration, 
etc. does not lead to breach of peace and violence. It is a  fact that 
curfew had to be frequently imposed, mainly in the town of Srinagar, 
particularly in the early phases of the ongoing violence. The aim was 
not to curtail the freedom of assembly, as such, but to maintain peace 
and check possibilities of such assemblies being used and provoked 
by the militants, to engineer violence and confrontation w ith the law 
enforcement agencies and possible harm  to civilian life and property. 
There are innumerable examples where the latter actually happened. 
At any rate instances of imposition of curfew have dropped sharply in 
the past couple of years, and today it is a rarity  rather than a routine 
as the repo rt appears to suggest. As for the outlaw ing/banning of 
operations of various, so-called, political organisations, it m ay only be 
pointed out that this is not an arbitrary exercise of State authority but 
is done under the law, in the light of their activities, and is subject to 
judicial confirmation and review. In J& K , a few organisations nearly 
all of which are mentioned in the section of the report dealing with 
misconduct by m ilitant groups, were declared unlawful in 1990. I t is 
unbelievable that action taken under the law to ban the operations of 
groups engaged in organised terrorist activity is cited as evidence to 
support an assertion that freedom of assembly and 
being curbed.
65. In  th e  co n tex t o f po litica l activity , some loaded  an d  even 
astounding observatnons/insinuations have been made. I t is stated 
tha t there are a num ber of active political parties in Kashmir, all of 
which are pro-militant, while the National Conference and other p ro
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Governm ent parties have little support, and in any event would not 
be allowed to operate by the militants.
66. The re p o r t  does n o t th ro w  any  lig h t on th e  n a tu re  o f the  
support base, or following of the so-called pro-m ilitant parties. The 
severe in te rna l con trad ic tions and open conflicts w ith in  various 
g roups have also been  la rg e ly  ignored . O n  the  o th e r  hand , the  
observations about the conventional parties almost show a wish and 
endorsem ent that they should not be able to function; and a  simplistic 
assumption that they have no political support. The latter is despite 
the acknowledgement in the report of the killing of a large num ber of 
leaders and activists of the National Conference and other politicians 
including form er MLAs. Clearly there was a need to ask w hy this was 
so if they had no support or political potential? Significantly all such 
parties have been referred to as pro-G overnm ent. Apparently, this 
means parties who do not w ant secession, which makes the attem pt to 
dism iss them , an d  the  to le rance  for a ttem p ts of the  m ilitan ts to 
decimate them, much more serious.

Misconduct by Government 
Forces and Personnel

67. The re p o rt lists some re p o rts  o f Ind ian  and  in te rn a tio n a l 
hum an rights organisations and alleged incidents, mostly w ithout any 
details, cited in them. Based almost entirely on such citations, it has 
been concluded that there have been grave breaches of hum an rights 
b y  th e  I n d ia n  s e c u r ity  fo rces  in  K ashm ir. T h is  is d e sp ite  the  
o bservation  in the re p o rt (page 2) th a t «Inevitably, m uch o f the 
p ub lish ed  in form ation , p a rtic u la rly  from  local g roups, is h ighly  
partisan and unreliable.*
68. I t  m ay  be m en tio n ed  th a t  th e  G o v e rn m e n t o f  In d ia  has 
regu larly  given detailed  responses to  the repo rts  of a  num ber of 
o rg an isa tio ns , p a rtic u la rly  th e  A m nesty  In te rn a tio n a l and  A sia 
W atch/H um an Rights W atch. A part from giving detailed replies to
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specific allegations b ro u g h t out in them , it has been p articu larly  
pointed out that the main sources on which the reports have tended to 
rely are precisely the kind of reports which the Mission calls partisan 
and unreliable, and th a t it is of the u tm ost im portance to  try  and 
recognise  th e  n o t so fine line be tw een  genuine in fo rm ation  an d  
outright propaganda and disinformation while using such evidence. 
We have also expressed serious reservations about how all the details 
provided about specific allegations have been dealt with, considering 
also th a t the sam e allegations have been repea ted  in subsequen t 
reports, almost 'en passant’, w ithout any reference to the information 
provided.
69. T he ab o v e  sh o u ld  sh o w  th a t  m e re ly  c itin g  r e p o r ts  o f 
international hum an rights organisations, does not necessarily inject 
the conclusions w ith a greater degree of tru th  and accuracy, because 
they themselves could be victims of the propaganda and, motivated 
and unreliable information.
70. In the above background, as also due to space constraints, it is 
n e i th e r  n e c e s s a ry  n o r  fe a s ib le  to  g ive d e ta ils  a b o u t a ll th e  
incidents/allegations cited. The factual position regarding some of the 
specific allegations/incidents quoted in some detail in the report or 
repeated in the citations are, however, briefly given in the following 
paragraphs:
71. In the incident at Sopore on 6 Jan u a ry  1993, 42 persons were 
reportedly killed and a num ber of buildings destroyed in fire, in an 
action betw een m ilitants and the security forces after the m ilitants 
had attacked a security force unit killing one and injuring another 
personnel and taking away a LM G. A serving High C ourt Ju d g e  was 
appointed  to conduct an inquiry  and the Police investigation was 
taken up by the Central Bureau of Investigation. Unfortunately, due 
to threats by  the militants there was no cooperation with the Judicial 
Inquiry or the Police investigation. However, based on a prelim inary 
Inquiry conducted by the BSF authorities 10 persons, including the 
C om m an d ing  O fficer, w ere  p la c e d  u n d e r  su sp e n s io n  a n d  th e  
concerned unit was moved out. The Staff C ourt Inquiry conducted 
since blamed 19 persons, including four supervisory officers, who will 
now face C ourt M artial proceedings.
72. In an incident at Lai Chowk, Srinagar, on 10 April 1993, the 
militants had set on fire a big building, a p art of which had been just
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vacated by a security forces picket. The militants then prevented fire 
tenders from coming in by resorting to firing in the area. There were 
a few civilian casualties and a num ber of buildings were burn t in this 
in c id e n t. In  an  e n q u iry  b y  th e  D iv is io n a l C om m issio n er, no 
culpability on the part of any specific security forces personnel could 
be established. The police case registered in the m atter also came to a 
similar conclusion.
73. The report deals at some length with alleged mass rape at the 
village of Kunan Pashpora on 23 February 1991, and states that no 
ad equ ate  official en qu iry  w as held. I t re fe rs to  an in q u iry  by  a 
Committee of the Press Council of India, led by the distinguished 
Journalist B.G. Verghese, which concluded that the incident was a 
hoax set up to fram e the army. The IC J  M ission interview ed Mr. 
Verghese and were satisfied that he is an honourable man who would 
not have announced a conclusion w hich he did  not believe to  be true. 
However, thereafter, it says that the Press Council report has been 
w idely  critic ised  and  concluded  th a t, w hile mass rape a t K unan 
Poshpora may not have been proved beyond doubt bu t there are very 
substantial grounds for believing that it took place.
74. The rem ark about the wide criticism of the report, appears to 
be based entirely on a single article by one Mr. B.M. Sinha. In his 
criticism of the report of the Verghese Committee about the in c id en t, 
M r. S in h a  h as , in ter alia, c ite d  c e r ta in  o b s e rv a tio n s  a n d  
recom m endations o f the  D iv isional C om m issioner, M r. W ajahat 
Habibullah, w ho also inquired into the allegation, to try  and show 
th a t  ev en  he c o u ld  n o t r e je c t  th e  ra p e  c h a rg e . A c tu a lly  M r 
Habibullah, had concluded that:

«while th e  v e ra c ity  o f th e  co m pla in t is th u s h igh ly  
doub tfu l, it shall need  to  be determ ined  w hy  such a 
complaint was made at all. It is possible that the people 
of the village had acted under militant pressure and that 
the long delay in making the report was a result of their 
not being able to w ithstand this. That elements wishing 
to  d is c re d i t  th e  A rm y  as b ru ta l ,  th e  c iv ilian  
adm in istra tion  as ineffective and the  G overnm ent of 
India as uncaring have orchestrated a campaign on the 
issue, is also evident. This came in the face of growing 
goodwill for the Army among the public and improved 
civil-military liaison ».
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75. The police investigation, by the Superintendent of Police of the 
d is t r ic t ,  h im se lf , a lso  c o n c lu d e d  th a t  th e  case  co u ld  n o t b e  
substantiated and suffered from serious deficiencies, inherent defects 
and legal flaws.The position as b rought out in these three separate 
inquiries/investigations had been brought out in our responses to Asia 
W atch  and A m nesty In ternational, etc., to  w hich ap paren tly  the 
author did have access. H is conclusions, therefore, show a  certain 
pre-disposition.
76. Quoting the R eport of F1DH, the case of the detention of M ian 
Abdul Qayoom, the President of the State Bar Association has also 
been dealt w ith  a t some length. We have, m  our earlier re fe rred  
replies, given the an teceden ts and activ ities of the so-called B ar 
A ssociation and how  a section of it headed  by the P residen t has 
open ly  a sso c ia te d  w ith  c e r ta in  m ilita n t o rg a n isa tio n s  an d  has 
consistently indulged in intimidation of the bar and the bench alike. 
M ian Abdul Qayoom is associated w ith the Jam at-e-Islam i, which is 
the front organisation for the militant outfit Hizb-ul-M ujahideen. His 
activities were found to be prejudicial to the security of the State, and 
he w as d e ta in e d  u n d e r  an  o rd e r  d a te d  2 3 .2 .1 99 1  w h e n  th e  
organ isation  stood  outlaw ed. H ow ever, the  deten tion  o rd er w as 
quashed by the High Court and he was released.
77. An Asia W atch/Physicians for Hum an Rights report has been 
cited to make sweeping allegations of harassment, assault and even 
detention of medical personnel and prevention of transportation and 
tre a tm e n t o f in ju red  p erso n s. The G overnm en t, in its d e ta iled  
comments, on this report had, while mentioning that some elements 
had been subverted, pointed out how doctors and medical personnel 
had been terrorised and even killed by the militants in a bid to obtain 
coerced cooperation in their activities. Several illustrations of the use 
of hospital premises and ambulances m acts of abduction and killing 
of medical personnel and others, and attacks on security forces, had 
been  cited , along w ith  deta ils  o f searches co nd u cted  m  certa in  
h o sp ita ls  lead in g  to la rg e  reco v e rie s  o f w eap o ns, etc. D e ta ils  
regarding specific allegations had also been provided. Unfortunately, 
a ll th is  has b een  g lo ssed  o ver and , in  fac t, th e  G o v e rn m e n t’s 
com m ents have been d isto rted  and selectively quo ted  to  try  and 
demonstrate pervasive support for and involvement of medical staff 
in the so-called «insurgency*. Elsew here in the repo rt it has been 
alleged that health services have been affected by raids resulting in 
d ep le tio n  o f h e a lth  p e rso n n e l, p a r t ic u la r ly  in  ru ra l a reas. W e
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completely reject this; the so-called raids are an extremely infrequent 
phenom enon based on specific information. Depletion of personnel 
has taken place, not as alleged, but on account of the exodus of the 
minority community which had m any health professionals. However, 
the  G o v ern m en t has tak en  steps to  fill th e  v ita l gaps in h ea lth  
infrastructure caused by the terrorist violence, including substantial 
a u g m e n ta tio n  o f a m b u la to ry  se rv ic e s , f illin g  u p  v a c a n c ie s , 
reactivation of the Red Cross Societies and involvement of N G O s to 
ensure the normal functioning and provision of health services to the 
people. This is in addition to widely availed medical services provided 
by the security forces themselves.

E xtra -Ju d icia l E xecutions
78. I t has been stated  th a t the M ission has no doubt th a t such 
killings (custodial deaths) have occurred on a significant scale, while 
acknow ledging  th a t it is fa r m ore d ifficu lt to  estim ate num bers. 
A llega tions o f c u sto d ia l d ea th s  by  th e ir  v e ry  n a tu re , could  be 
extremely difficult to establish or otherwise. This is particularly so in 
th e  c o n te x t o f s e c u r ity  o p e ra tio n s  in v o lv in g  f re q u e n t a rm ed  
encounters between militants and the security forces. It m ay also be 
m en tio n ed  h ere  th a t, as w a n to n  o rc h e s tra te d  p ro p a g a n d a  an d  
disinformation about alleged massive hum an rights excesses, in the 
form  of so-called  ‘g eno c id e’, la rge  scale b u rn in g  and loo ting  of 
p ro p e r ty ,  th e  u se  o f ra p e  as a w e a p o n  of w ar, e tc . h a s  g o t 
progressively  exposed, and m ilitants have come under increasing 
pressure quite substantially due to the flow of better information from 
the people, the propaganda plank has shifted essentially to alleged 
custodial deaths (simultaneously, the same allegations pertaining to 
the past years, mamly 1990-92, continue to be reproduced to  create a 
dram atic effect and condem n the G overnm ent). In the m ajority of 
cases the allegations relate to arm ed militants. It may be pointed out 
th a t out of 78 alleged incidents m entioned m the la test repo rt of 
H um an Rights W atch/Asia mentioned earlier, 58 instances in respect 
of which details were provided related to alleged custodial deaths. In 
as many as 33 instances the concerned persons were terrorists who 
died in the course of actual operations, and arms and equipm ents 
were also recovered; in 9 cases no such incidents had occured or on 
inquiry were not substantiated; in A cases death had occured due to 
illness; m 2 cases innocent civilians had died in crossfire and ex-gratia 
relief of Rs. 100000 was given to their next of kin; one person had 
been arrested and was later released on bail on orders of the Court;
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and, in 6 instances cases had been registered by the Police and were 
under investigation.

K illings o f  N o n - C om batants
79. The report says that many hundreds of those killed each year 
a re  n o n -c o m b a ta n ts .  T he v e ry  use o f  th is  te rm in o lo g y , as 
distinguished for example from the simple term  «civilian*, creates a 
deep suspicion that the Mission would like to see the militant/terrorist 
groups as legitim ate com batants/belligerents (elsewhere it tries to 
invest them w ith the status of being political parties). It is stated that 
«Some of these are simply people in the w rong place at the w rong 
tim e . A h ig h  p ro p o r t io n  o f th e  k illin g s  a re , how ever, d ue  to 
m isb eh av io u r an d  in d isc ip lin e  by  the  se c u r ity  fo rc e s .» S uch  a 
sweeping generalisation is totally contrary  to the facts and wholly 
unsubstantiated, though some unfortunate incidents have admittedly 
taken place. In  the environment that has been created by the no-holds 
b a rred  «proxy» war, w ithou t any rules, w hich is being w aged by 
another country in J& K , it will be foolhardy to say that incidents of 
the type mentioned above cannot occur. Indeed there are examples of 
such occurrences from all over the world. The im portant point is that 
the G overnm ent has acknow ledged such instances, and far from  
b ru s h in g  th e m  u n d e r  th e  c a rp e t, h as in i t ia te d  in q u ir ie s  an d  
proceedings against those personnel who may have been found guilty 
of any transgression, notwithstanding that there may have been grave 
provocations even in such instances, including attacks on and killing 
of security force personnel. Such instances have remained exceptions 
and aberrations, and not the rule.

Torture
80. T he  r e p o r t  h as a lm o st ta k e n  as th e  g o sp e l t r u th  th e  
observations m ade in an Am nesty In ternational repo rt w hich was 
publicly challenged and rebu tted  by the G overnm ent of India, to 
co nc lud e  th a t  «T o rtu re  is v ir tu a lly  a m a tte r  o f ro u tin e  use m  
interrogation». An unnam ed non-Governm ental source has also been 
quo ted  to say th a t m ost detainees taken  into custody by security  
forces are to rtured  to underline the «pervasiveness of the problem.* 
W e would like to reproduce w hat Dr. Kazi M asarat, who has been 
m entioned in the Am nesty R eport m this regard  had to say m the 
m a tte r  in  a  le t te r  to  S ta te  G o v e rn m e n t: «I h av e  b een  n e v e r
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interviewed by Amnesty International regarding atrocities on people 
of Kashmir. I th ink  this whole m atter is fallacious, arbitraiy, unfair 
and based on unreasonableness.® He called this eposide as having 
b e e n  b a se d  on «m is in fo rm a tio n , m is re p re s e n ta t io n  an d  
im personation». Though Amnesty did not mention any direct contacts 
w ith  D r .M a s a ra t ,  h is  re sp o n s e  is n e v e r th e le s s  in s tru c tiv e . 
Significantly, while referring to an observation in the same report of 
A m n esty  In te rn a tio n a l ,  th a t  « rape  is p ra c t is e d  as a p a r t  o f a 
systematic attem pt to humiliate and intim idate the local population 
«the Mission says that «this is not borne out by the evidence*. All this 
points to the need for caution in simply citing reports and drawing 
sweeping conclusions.

D isapp earances
81. The report mentions that these occur sporadically, and mostly 
do not involve killing b u t arise because a detainee has been held 
incommunicado or moved out of the State w ithout notice. O n the other 
h an d  it re fe rs  to  a 1992 re p o r t  o f the  U N  W o rk in g  G ro up  on 
Enforced and Involuntaiy D isappearances which says that numerous 
persons allegedly disappeared after shoot-outs w ith security forces 
an d  m entions an alleged  in c id en t m  P h azp o ra , K ashm ir in  this 
context.
82. According to inquiries, the above mentioned incident involved 
an encou n ter w ith  the m ilitants afte r an arm y colum n had  been 
am bushed. In this 12 m ilitants w ere killed, while a large num ber 
escaped; 4 arm y personnel and a «spotter* or informer accompanying 
them were injured (the latter succum bed to his injuries later); and, 
several weapons were recovered. The same day after the operation, 
the army conducted a thorough search of the area, alongwith around 
30 villagers of Pazipora, m which the above 12 bodies were recovered 
and handed  over to  the Police. L ater it w as alleged th a t 12 m ore 
bodies had been found. These were neither handed over to the police, 
nor w as any post m ortem  done, and they  w ere said to  have been 
quietly buried, thus raising serious questions about the story. Clearly 
no issue of disappearance appears to have been involved.
83. A significant aspect of this incident also, was that allegations of 
rape  w ere  ra ised  a fte r sen io r officers, in c lu d ing  th e  D iv isional 
Commissioner, had already visited the site personally the next day. As
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in the case of Kunan Poshpara the num bers varied, and according to 
one inquiry  repo rt a doctor, who said she had exam ined 5 wom en 
after about a week of the incident, stated that they «were all definitely 
victims of rape», but that she herself was yet to prepare the reports till 
several days after the exam ination. The D ivisional Com m issioner 
stated that during his visit to the village no one raised the issue of any 
rape. I t would be instructive here to read excerpts of the report of 
M ufti Baha-ud-Din Farooqi, former Chief Justice of the State High 
Court, and Chairman of the J  &K People’s Basic Rights (Protection) 
Com m ittee in 'K ashm ir A flam e’ Vol. II, w hich is m entioned w ith 
com m endation regarding reliability on page 54 of the report. The 
excerpt, as quoted in the report of the Press Council of India says: 
«The jawans (soldiers) were seen carrying bottles of liquor in pockets 
and guns in hands.. 20 to 30 women were lodged in a spacious house 
... th e  jaw an s p o u n ced  on them  like v u ltu re s  —  10/15 rob u st, 
attractive and healthy women (were) isolated between the ages of 7 
years and 50 years, (emphasis added).... One group of lusty soldiers 
tore their clothes to shreds and rendered them nude. A bonfire was 
made of their garments ...and (they) were raped one by one ...after 
crying slogans of «J a i  H ind ’....» The quality and likely veracity  or 
re liab ility  of the  re p o rt can be left to  be ju d ged  w ith o u t saying 
anything more.
84. As for incommunicado detention, since no specific examples are 
given, no specific comments can be offered. In practice every effort is 
made to ensure that the relatives of persons detained are informed. 
D istrict level committees have also been set up to look into and screen 
all cases of apprehensions, and are also accessible to the families of 
detainees. A few months ago, the State Governm ent has also supplied 
a co m p le te  l is t  o f d e ta in e s s  to  th e  N a tio n a l  H u m a n  R ig h ts  
Commission as desired by them.
85. The report also makes some references to allegations of rape, 
assaults, destruction of property and constraints upon family life. It is 
not considered necessary to give any separate comments on these, 
because they have already been dealt w ith earlier, except to point out 
the wholly arbitrary  assertions made in the context of the last aspect 
above, that there is a state of emergency in Kashmir, and it can be 
surmised that there can be no normalcy until the root causes of the 
« Kashmir problem* are dealt with. The clear attem pt to carry politics 
on the back of hum an rights is unfortunate.
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Misconduct by M ilita n t Groups
86. T he re p o rt on page 3 says: «Legal p u ris ts  m ay argue th a t 
hum an rights are basically rights of individuals against oppression by 
the State, and that, since the militants in Kashmir are not the State, 
they may be guilty of crimes bu t cannot be guilty of abuses of human 
rights. However, in the in terests of balance and fairness, the IC J  
Mission felt that it was impossible to exclude criticism of the actions 
of militants from the report.» This is a most extraordinary statement. 
O n  th e  one h a n d  it im p lic itly  show s ag reem en t w ith  th e  basic  
proposition stated above, notwithstanding the explicit declaration of 
the W orld Conference on H um an Rights and resolutions of the U N  
Commission on Hum an Rights and the U N  General Assembly (unless 
of course the IC J  Mission believes that there is nothing of terrorism  
m the acts of the ‘m ilitants' described in their own report); on the 
other, the statem ent regarding «balance and fairness* means, by the 
most liberal interpretation, that the Mission equates the «terrorists* 
w ith the «S tate». A report, reeking of bias could as well have done 
w itho u t th is C hap ter if the sole in ten t w as to show  fairness and 
balance, rather than to dem onstrate how the so-called «M isconduct of 
M ilitant Groups* impinges on the hum an rights situation and w hat 
this could mean w ith  reference to the responsibility of the State to 
cu rb  such ac tiv ities as in d ica ted  m  th e  D ec la ra tio n /re so lu tio n s  
referred to above. The attitude and approach of the Mission becomes 
even more explicit from the following illustrations.
87. A fter saying (page 30) th a t the «killing of Pandits (m inority 
H indu  com munity) coupled w ith th reats which w ere published in 
m ilitant-controlled newspapers is more than sufficient to account for 
the panic and flight of the Pandits*, the report goes on to say (page 
46) that: «there can be no doubt th a t the flight was welcom ed by 
militants who saw the H indus as potential supporters of the security 
forces*. Thus an acknowledgem ent of religious cleansing has been 
converted into a passive factor of convenience and advantage to the 
perpetrators.
88. O n page 70, the report refers to the kidnapping of two British 
tourists «m the summer of 1994*, by a «minor militant group*. It is 
significant th a t it w as n o t a «minor* b u t a major, p redom inantly  
m ercenary group, based in Pakistan, the Harkat-ul-Ansar, which was 
responsible for this and later in the year, for kidnapping of 4 foreign 
nationals in Delhi. O n  both occasions the release of three Pakistani



nationals of th is g roup  w as dem anded. I t is also significant th a t 
mention of this group has been omitted in the paragraph pertaining to 
the structure of the militant groups.
89. W hile talking of the large scale destruction of infrastructure 
and property by the militants, the report slips m the observation that: 
«These figures may include cases... where security forces attributed to 
militants, fires started by themselves...*
90. As the last illustrative exam ple, the following observations 
would m erit particular attention: «Militant groups are not known for 
being to le ran t tow ards politicians w ho diverge from  th e ir views. 
Several, as mentioned above, have been m urdered ... Even though it 
is alm ost certain th a t no party  supporting an accomm odation w ith 
India would now win significant support in Kashmir, the militants are 
not prepared to tolerate the existence of any party  whose views they 
disagree with».
91. In the face of the above, the Government of India is left with 
no other option but to ask the question: «are the jurists the advocates 
for the ‘militants’?.

A zad  K ashm ir and the Northern Aread
92. The title, as well, as contents of this Chapter, are misleading 
and betray the bias of the report. The assertion that «Azad Kashmir 
arose from the division of the D ogra principality of J& K  into three 
sections in 1947-1949: J& K  in the Indian Union; the N orthern  Areas 
(G ilgit and B altistan) u nd er P ak istan  A dm inistration ; an d  Azad 
Kashmir*, (page 75) overlooks Pakistan’s illegal occupation, through 
aggression, of a part of J& K , and the subsequent fraudulent break up 
of this area to bring the N orthern Areas (which by admission in the 
report were part of J& K  till 1949) under direct administrative control 
from Islamabad. By doing this, Pakistan changed the territorial status 
of the area unilaterally and in blatant violation of the U N  Resolutions.
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93. The inherent bias in the report also accounts for it finding as 
'startling ' the Azad Kashmir High Court judgem ent of M arch 1993 
w hich, inter alia, asserted  th a t the N o rth ern  Areas w ere a p a rt of 
J& K , th a t  its an nex a tio n  by  P a k is ta n  w as v io lative o f th e  U N  
Resolutions, and of the right of self-determination of the people of 
area, and th a t the Governm ent of Azad Kashm ir should secure the 
administration of the N orthern  Areas.
94. The rep o rt notes th a t the  C onstitution of Pakistan  provides 
t h a t : «W hen (emphasis added) the people of the State of J& K  decide 
to accede to Pakistan, the relationship betw een Pakistan and that 
State shall be determined in accordance w ith the wishes of the people 
of that State*. But while doing so, it m erely calls it an ambivalent 
reflection on the issue of self-determination, rather than forthrightly 
condemning it as pre-determination.
95. W hile, on the one hand, recognising th a t the so-called Azad 
Kashmir does not enjoy any democracy and that in de facto terms it is 
governed directly from Islamabad, the report, as a further evidence of 
bias, attem pts to soften this by stating tha t in theory «the relationship
between Pakistan and Azad Kashm ir is......similar to th a t of British
Ind ia  and  the  S tate  of J& K  before independence*. Accordingly, 
instead of dealing w ith the implications of its own observations on the 
ground  realities in the so-called Azad Kashmir, w hich show  how 
P a k is ta n  h as c o n tin u e d  to  c o n so lid a te  its p o w e r a n d  to  d eny  
dem ocracy, the repo rt goes out of its w ay to try  and  pro ject th a t 
P ak is tan  has m ain ta ined  a  sta tu s quo there  in keep ing  w ith  the 
position m 1947.
96. The rep o rt also states th a t «after the Shim la A greem ent of 
1972, Pakistan began to administer Azad Kashmir more closely and 
much development aid has been poured into the region by Pakistan.» 
Two aspects of this merit attention. The question arises w hy Pakistan 
b e g a n  to  a d m in is te r  th e  a r e a  m o re  c lo se ly  a f te r  th e  S h im la  
A greem ent? This appears to  be a  clear suggestion th a t Pak istan  
believed the Shimla Agreement as leadmg to a territorial settlement 
w ith India on the issue of J& K , notw ithstanding the fact tha t they 
have since tried  to renege from  any obligations under the Shim la 
Agreement. At a different level, the observation again shows how  the 
direct and close control of the Pakistan Government over the area of 
the so-called Azad Kashmir, rather than being criticised in the context 
of the major concern of the Mission regarding self-determination, has
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almost benignly been shown merely in terms of flow of development 
assistance. I t is also necessary  to  co n tra s t th is w ith  the various 
observations made in the report in the context of the Indian State of 
J& K , w h ile  try in g  to  d e r id e  e v e ry  a sp e c t o f th e  p o lit ic a l , 
constitutional and all other developments in that State. The bias of the 
author could not come out in a more telling manner.
97. The R eport also notes disturbing restrictions in the so-called 
Azad Kashmir Constitution regarding the protection of fundamental 
rights, including preventive detention w ithout disclosure of grounds 
or a right to be brought before the M agistrate. M ore importantly, it 
notes that under the Constitution «No person or political party  shall 
be perm itted to propagate against or take part in activities prejudicial 
or detrim ental to the ideology of the S tate’s accession to Pakistan*. 
Also, freedom of speech may be restricted in the interests of «friendly 
relations w ith  Pakistan*. The O ath  o f Office of a M em ber of the 
Legislative Assembly requires the M em ber to  sw ear loyally to the 
cause of accession of the State of J  &K to Pakistan.
98. W hile calling the above restrictions wholly unacceptable, and 
talking about election rules ham pering opposition parties, and the 
election held in 1991 having suffered from violence and intimidation, 
the report is in substantive terms silent on their constitutional import. 
It refrains from  acknow ledging th a t for P ak istan  so-called «self- 
determ ination* for J& K  m eans «pre-determ ination» th a t it has to 
accede to Pakistan. Instead, it explains w ithout dem ur that «there is 
no freedom to advocate that Kashmir should become independent and 
that Jam m u should be om itted from a plebiscite* (significantly the 
expression «Kashmir» has been defined on page I of the report to 
mean «the Valley of Kashmir* in the Indian State of J& K .). The only 
implication of this convoluted logic is that the Mission believes that 
the Constitution of the so-called Azad Kashmir, is not only in order so 
far as PoK  is concerned, bu t also extends to the Indian  S tate of 
J& K !!
99. W ith reference to the N orthern  Areas the report admits «the 
complete absence of democracy and constitutional rights* and then 
goes on to say ,»that the most natural solution - the incorporation of
the N orthern Areas into Pakistan..... has been rejected*. It is stated
that this is mainly because Pakistan fears th a t incorporation of the 
N o r th e rn  A reas  c o u ld  be seen  as a c o u n te r p a r t  o f I n d ia ’s 
incorporation of J& K  into the Indian Union and would weaken the
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claim that the form er princely State should vote in a Plebiscite as a 
single unit». The fact is th a t in o rder to m aintain the fig leaf th a t 
Pakistan did not do anything by w ay of aggression or in violation of 
the U N  Resolutions, an apparently lesser evil has been perpetrated by 
way of denying it any status at all and keeping it virtually as a «non- 
self-governing territory® in the non-legalistic, but fullest sense of the 
term . The v irtual endorsem ent of this situation by the M ission is 
com pounded by the attem pt made in the report to place Pakistan's 
annexation of N orthern  Areas at par with accession of the State of 
J& K  to the Indian Union and to propound that the area should now 
be formally incorporated into Pakistan. The Mission seeks to justify 
this by saying that the majority in the N orthern Areas is Shia, while 
the  m ajo rity  in so-called A zad K ashm ir is Sunni, an d  sectarian  
differences w ould create practical problem s if the N orthern  Areas 
w ere  to  re v e r t b ack  to  A zad K ashm ir. This logic is d ifficu lt to  
com prehend  because, no t only  is the  a rea  of th e  so-called A zad 
Kashmir Sunni dominated, bu t so is Pakistan itself. Further, it clearly 
shows that the Mission m  its utterly and dangerously divisive view of 
self-determ ination (in this case pre-determ ination by the M ission), 
w ould not like to confine itself merely to religion, bu t go further down 
to religious sects.

Conclusions and Recommendations
100. I t  is n o t fe a s ib le  to  r e p e a t  th e  c o n c lu s io n s  a n d  
recommendations of the Mission or offer detailed parawise comments. 
We will, therefore, like to m ake some general observations on the 
same.
101. The report equates the m ilitants w ith the G overnm ent while 
urging both to abide by international standards, and end abuses. The 
sheer scale and dimension of the activities of the militants, and its 
im pact both on the hum an rights situation, and the environm ent in 
which the police and security forces have to deal w ith violence, have 
been almost wholly ignored. This is a significant omission in terms of 
any attem pt a t objective or even «balanced» understanding  of the
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situation. W hile appreciating the consciousness and anxiety of the 
G overnm ent regard ing  hum an rights, and also some of the steps 
taken by it, the report indulges in sweeping generalisations some of 
which even contradict its own observations like acknowledgement of 
improved «procedures for handling of local inhabitants who become 
caught up in search operations*. We have already dealt w ith various 
observations and criticisms in the relevant sections, and would like to 
em phatica lly  re ite ra te  th a t sw eeping  conclusions ab o u t a lleged  
pervasive abuses and m alpractices are quite unw arranted. Concern 
for the protection  of fundam ental hum an rights lies at the core of 
In d ia ’s open, secu lar and  dem ocratic polity, w hich has elaborate  
mechanisms for hum an rights protection, and a political system that 
e n c o u ra g e s  p u b lic  d e b a te  a n d  tra n s p a re n c y . A bove  all, th e  
Governm ent is acutely aware that in Kashmir, it is dealing w ith its 
own citizens. Accordingly, notw ithstanding th a t w hat it faces is an 
internalised external aggression posing grave security problem s (a 
fact which the Mission has refused to recognise or condemn), it has 
ex erc ised  th e  u tm o st re stra in t; and  has n o t h esita ted  to  pun ish  
transgressions by security force personnel. So far nearly 225 members 
of the security  forces have been proceeded  against. Punishm ents 
include im prisonm ent up  to 12 years dism issal from  service, and 
various forms of departm ental action including suspensions/arrests 
pending inquiry in a num ber of cases.
102. In  addition, constant efforts are being m ade to upgrade the 
hum an rights situation apart from the measures already specified m 
the report. H um an rights Cells have been set up both the Central 
G overnm ent and S tate G overnm ents to continuously m onitor the 
scene and  co n tra ry  to  the  suggestion in the  report, considerable 
emphasis is being placed on hum an rights education in cooperation 
with the ICRC. The IC R C  has already visited J& K  and contrary to 
w h at is sta ted  in the repo rt, no restric tions w ere p laced on th e ir 
movement. Indeed they w ere m ost appreciative of the cooperation 
extended to them. F urther dialogue w ith IC R C  continues . As also 
observed in the repo rt, J& K  w as never closed to  foreigners and 
transparency has been further extended. In 1994 over 8000 foreigners 
including 119 foreign journalists, 67 diplomats, 13 parliam entarians 
and others concerned with human rights, visited the State. IC J  was 
the first in ternational N G O , p u rp o rted ly  concerned w ith  hum an 
rights, which was invited to visit the state. The tenor of the M ission’s 
reporting as b rought out in these comments could in fact lead to a 
setback, ra th e r th an  help, to  prom ote still g rea te r transparency . 
However, the Governm ent of India considers this to be an aberration
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103. Having said the above, we are constrained to say that in the 
whole exercise hum an rights have ended up becoming hostage to a 
clearly  political agenda. C onclusions have been determ ined  first 
followed by attempts to find arguments and tailor facts. All this was 
used to expound dangerous «principles» and destructive political 
p rescrip tions, heavily  b iased  in favour of one of the parties, and 
rooted m regressive, absolutist and divisive ideology. Evidently in a 
bid to contain the damage and maintain the context of the exercise, as 
it was m eant to be, the IC J  has now appropriately pu t the separate 
section on «Self-Determination» in an appendix. However, this has 
not been able to purge the report of its bias and essentially political 
focus. The very first sentence of the Conclusions of the report says 
that it seeks to place the hum an rights situation in J& K  in the context 
of «root causes as well as the call for remedies*. To find the root 
causes the M ission has scanned history, and alternatively  tried  to 
freeze it or even re-write it to suit their version of the remedy. In the 
process, hum an rights have been made to assume a cosmetic function 
to help complete the picture and make the product look good. Since 
the IC J  itself has relegated the M ission’s thesis on issues like «8elf- 
Determi nation* in an appendix we don’t  need to say much about it 
here, except to observe th a t it m akes out a proposal for artificial 
division of people, on the basis of religion and implicitly endorses the 
ideas of «ethnically  pure* enclaves, « B osnianization* and even 
«ethnic cleansing*, which are the absolute reverse of any efforts to 
seek ways to promote the Rule of Law in an increasingly shrinking 
pluralistic global order, and could, perhaps, never be the objective of 
the IC J  itself.

an d  w ill n o t p u t  b rak es on its ow n policy  on th is account.

Appendix I  —  Self-Determination
Since th e  I C J  M ission  has ex p o u n d ed  on th e  co n cep t and  

doctrine of self-determination, in relation to J& K , the Government of 
Ind ia  has obtained the independent opinion on this point of Prof. 
M .H. Mendelson, QC, a well-known expert on Public International
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Law. D ue to  space co n stra in ts , only  a sum m ary  o f th e  sam e is 
enclosed in the annexure to  our comments. Accordingly, we will not 
go into details of the theory and doctrine of «Seif-determination», as 
selectively, superficially and casually dealt w ith in the report and will 
only make some brief comments.

To sta rt w ith, a hypothetical question has been posed: did the 
people of J& K  acquire a  right of self-determination in 1947-1948? As 
already stated, under Indian Independence Act, 1947, the choice of 
accession lay with the Rulers of Princely States. To debate it in terms 
of a theory of self-determination, yet to evolve, as done in the report is 
at best academic speculation. Once the accession was complete w ith 
th e  accep tance o f the  In s tru m en t o f Accession by the  G overnor 
General, the second question posed in the report : w hether the right 
of self-determination has been exercised or extinguished in the period 
after 1947, does not arise. Posing the question is simply calculated to 
re-open a  settled question by creating ambiguity. The third  question 
posed in the report, w hether a  fresh right of self-determination has 
arisen, is simply preaching secession, which indeed seems to be the 
pre conceived aim of the entire exercise. Reference has been made in 
the context of the th ird  question to President's Rule in the State. It 
has not been considered that in States with a  unitaiy  structure, there 
is no concept o f prov incial G overnm ent. However, this does not 
create grounds for dubbing integral parts of territo iy  of such State as 
«Non-Self Governing Territory*, as, according to the Report, J& K  
could arguably become in the future on account of continued Central 
Rule. The descrip tion  w ould  be m ore ap t for Pakistan  O ccupied 
K a sh m ir  as a lre a d y  d e m o n s tra te d . T h u s , th e  f ra m e w o rk  fo r  
d isc u s s io n s  c h o se n  b y  th e  M iss io n  is in h e re n t ly  f la w e d  an d  
misconceived.

Almost the sole argum ent that runs through the entire report is 
that, since the State of J& K  has a Muslim majority, it should have 
become a  p art of Pakistan, notwithstanding w hat its people thought 
about this. This is com pounded by the fact tha t the report actually 
tries to create divisions, purely on the basis of religion, even where 
there are none. For example, it artificially divides the Ladakh region 
in to  the  d istricts of Leh (B uddhist m ajority) and  K argil (M uslim  
majority), and the w estern areas of the Jam m u region from the rest of 
it (because of their Muslim majority) into artificial self-determination 
units, w ithout any regard for the fact that there is no such demand 
from any of these areas. It advocates independence for the Kashmir
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Valley on the ground that it is homogenous in culture, language and 
religion (page 96 of Appendix I). The latter would suggest that, in the 
view of the Mission, the minorities either do not exist there or have 
no right of existence or any say and stake in their status. The Mission 
thereby  virtually  endorses the b la tan t religious cleansing th a t has 
been perpetrated  by the pro-Pakistan, fundamentalist, and terrorist 
groups in th a t area. W hile recommending the division of J& K  solely 
on grounds of religion, in the name of self-determination, the IC J  
M ission, n o t only tries to re su rre c t the  pern icious «Two N ation  
T he ory» b u t, ig n o res  th e  fa c t th a t  In d ia  has a la rg e r  M uslim  
population than  Pakistan, and th a t its narrow  recom m endations, if 
tak en  seriously, could have the  po ten tia l for a  revisitation  of the 
holocaust of communal violence that accompanied the partition of the 
Indian sub-continent, apart from  being an anti-thesis to the whole 
concept of plural, multi-ethnic and multi-religious States. If attempts 
are made to prom ote a  thesis favouring the break-up of such States on 
grounds of ethnicity or religion, there would be, as cautioned by the 
U N  S e c re ta ry  G en era l in th e  A g en da  fo r P eace «..N o lim it to 
fragm entation and peace, security  and economic well-being for all 
w ould become even more difficult to achieve*. Indeed this was re 
iterated conclusively and unam biguously in the Vienna Declaration 
adopted at the W orld Conference on Hum an Rights, 1993, which lays 
dow n in p a ra  2, th a t the righ t o f self-determ ination «shall no t be 
construed  as au thorising  or encouraging any action w hich w ould 
impair, totally or m part, the territorial integrity or political unity of 
so v e re ig n  a n d  in d e p e n d e n t S ta te s  c o n d u c tin g  th e m se lv e s  in  
c o m p lian c e  w ith  th e  p r in c ip le  o f e q u a l r ig h ts  a n d  th e  self- 
d e te rm in a tio n  o f peop les an d  th u s  possessed  o f a G o v ern m en t 
represen ting  the w hole people belonging to the te rrito ry  w ithou t 
distinction of any kind».

The cen tra l thesis p ro p o u n d ed  in  th e  re p o rt is th a t M uslim  
m ajority areas of the State of J& K , cannot and should not rem ain 
p art of a secular State of J& K  and must, therefore be first separated 
and then allowed to secede. This is despite the observation in the 
report (page 87 of Appendix I): «However, it is doubtful w hether a 
right of secession exists at all and it is clearly not at the present time a 
g e n e ra lly  a c c e p te d  p r in c ip le  o f in te rn a t io n a l  law ». I t  is also  
instructive, in this context, to note the observations of Mr. Asjborn 
E ide, the  E x p e rt o f the U N  Sub-C om m ission  on P rev en tio n  of 
Discrimination and Protection of Minorities, m his report presented 
at the 46th Session of the Sub-Commission in August, 1994 : «...The 
purpose of m inority protection is not and should never be to create
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privileges or to endanger the enjoyment of hum an rights, on an equal 
level, by m embers of the majority. This is not purely  a theoretical 
issue. ...M em bers of the national m ajority  sometimes constitu te  a 
numerical and vulnerable minority w ithin those regions of a country 
w here the national m inority group is in a m ajority position..*. He 
fu r th e r  sta tes th a t  th e  r ig h t to  se lf-d e te rm ina tion  ....m eans the  
aggregate collectivity of several ethnic and linguistic groups which 
comprise the aggregate population of the State to govern themselves. 
The right to self-determ ination in this context is not a question of 
achieving statehood for in these cases statehood already exists, nor 
does it represent any challenge to the territorial integrity of the State, 
but it expresses the right of the whole people to continue to govern 
itself through a representative Governm ent, freely elected through 
participation by members of all groups in society.

Besides bringing out the inherent flaw in the thesis propounded 
by the Mission, this would also show that there is nothing unique or 
extraordinary in the fact of a Muslim majority State having chosen to 
stay in India and not joining Pakistan as demanded by the latter, on 
th is  sole c r ite r io n , to  th is  day, a p ro p o sitio n  now  su rp ris in g ly  
endorsed by the IC J  Mission.

The report finally states in the conclusion to Appendix I: «Both 
India and Pakistan should recognise and respond to the call for self- 
determ ination  for the people of J& K  w ithin  its 1947 boundaries, 
inheren t in the  re levan t U nited  N ations resolutions. The U nited  
N ations should re-activate its role as a catalyst*. This apparen tly  
even-handed and gratuitous advice to India and Pakistan is neither 
s tra ig h t nor innocen t. I t co n trad ic ts  the  recom m endation  o f the 
Mission that the State should be divided, on religious considerations, 
into separate «self-determination units*, including one which should 
be straight away incorporated into Pakistan, all of which is totally 
against the relevant U N  Resolution (notwithstanding the fact that the 
reso lu tions them selves are no longer re levan t). I t  also hides the  
b la tan t attem pts in the body of the repo rt to legitimise P ak istan ’s 
actions in J& K  in gross and blatant violation of international law, 
and, at the relevant time, of the U N  Resolutions; and actually seeks to 
give it a sta tus and locus standi in J& K . This is despite its own 
o b se rv a tio n  a t a n o th e r  p lace  in  th e  re p o r t  th a t  : «The S h im la  
Agreement is clearly binding on Pakistan and deprives the Pakistan 
Governm ent of Ioclm standi to intervene in J&K*.
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Annexure I

Re: Self-Determination in Jammu and Kashm ir Summary o f Opinion of Professor Maurice Mendelson, Q.C.

1. The International Commission of Ju ris ts  is shortly to publish 
Human Rights in Kashmir: Report of a Mission, A ppendix 1 of w hich 
ex am in e s  a n d  m ak es re c o m m e n d a tio n s  w ith  re g a rd  to  se lf- 
determination in the Indian State of Jam m u and Kashmir («JK»). I 
was shown the R eport in draft and asked by the Governm ent of India 
(«GOI») for my independent opinion on the Appendix. I understand 
that G O I intend to publish my Opinion of 24 Jan u ary  1995 in full; 
but they have asked me to summarize it for incorporation into a brief 
G overnm en t resp o nse  w hich  is to  be an nex ed  to th e  p ub lished  
Report.
2. I shall not comment as such on the application of the principle 
of self-determination to those parts of the former princely State of J K  
now  u n d e r P ak is tan i con tro l, as the  m ain  th ru s t o f the  R ep o rt 
concerns the Indian State of J K  and detailed consideration would 
take us far beyond issues of self-determination. N or am I asked to 
comment on allegations of other breaches of other hum an rights. I 
shall, however, allude to both topics so far as they are relevant to the 
q u es tio n  o f se lf-d e te rm in a tio n . I u n d e rs ta n d  th a t  m any  o f the  
M ission’s assertions of historical fact and hum an rights violations are 
contested by GOI; however, for the purposes of my Opinion it was 
convenient to proceed on the basis of the M ission's account of the 
facts, though w ithout prejudice to the question of its accuracy.
3. Self-determination as a political, principle has a long history, but 
it is purely with the legal position that we are concerned here. The 
relevant discipline is public international law. (In this context it seems 
fair to point out that only one of the members of the Mission appears 
to be a specialist in this field.) W hat the R eport asserts is tha t the 
inhabitants of J K  have a positive righ t of self-determ ination, the 
exercise of which India is obliged to concede and facilitate, and that 
this includes the right to secede from India and become independent
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or apparently  even to join Pakistan - though this last possibility is 
glossed over. In my view, this is wrong in law. I cannot, in the space 
available, do more than outline my reasons; for more detail and for 
the au thorities on w hich  I rely, reference should  be m ade to  the 
complete Opinion.

Self-D eterm in ation  in  G eneral
4. Before attem pting to apply the principle of self-determination 
to  the case of JK , it is necessary to have a correct understanding of it. 
The authorities are agreed th a t it is one of the m ost (perhaps the 
m ost) con troversia l and  u ncerta in  topics in in te rn a tio n a l law  in 
modern times. After a period of considerable indeterminacy, it is now 
accepted th a t self-determ ination is a legal right, b u t its lineam ents 
remain uncertain. These uncertainties include the content of the right, 
the identity  of the «people» who possess it, and the n a tu re  of the 
«self» in question. So far as concerns the content of the right, as a 
concept it can have both «internal» and «external» aspects. Internal 
aspects are said to include the right of a people to choose their own 
form of government, and the (more controversial) right to democracy. 
E xternal aspects may include the (undisputed) righ t of sovereign 
equality of States, and the right to self-government, i.e. the right of a 
group subjects of a S tate to opt for independence, union w ith the 
«parent» State or another country, or some form of self-rule short of 
independence. This right to self-governm ent is enjoyed by colonial 
peoples but, as we shall see, it is much more doubtful in other cases. 
The identity of the «people» who possess the right, and of the «self» 
w hich  is supposed  to  exercise it, is also p rob lem atic  an d  varies 
according to the substantive content of the right. In its internal aspect 
the bearer of the right seems to be the people of the whole State. So 
far as concerns the external aspect, inasmuch as this means sovereign 
equality  it can only be the  people of the State as a whole, acting 
through their government, who can enjoy the right. But in the case of 
the right to independence etc., it must logically mean a fraction of the 
inhabitants. O n  the o ther hand, it is clear th a t not every  fraction 
possesses this right; most States today comprise more than one ethnic 
g ro u p , an d  if  a n y  su ch  f ra c t io n  h a d  th e  r ig h t  to  seced e , th e  
international com m unity as we know  it w ould disintegrate. As we 
shall see, the system has set its face against this: it has accepted the 
right of colonies to external self-determination, but not other ethnic 
(or religious or linguistic) groups.

142



5. The R eport fails in various ways to take proper account of the 
historic evolution of the principle. The legal consequences of an event 
or transaction have to be judged according to the law as it stood at the 
time the event or transaction took place. Specifically, if international 
law in 1947 did not impede the accession of J K  to India, the fact that 
it m ight do so if the accession o ccurred  today  (w hich is anyw ay 
questionable) is irrelevant. M any things have happened in history 
w hich , if  th ey  o ccu rred  today, w o u ld  be illegal: b u t S ta tes are 
understandably unwilling to throw  everything back into the melting 
pot. This rule is w ell-established in the decisions of in ternational 
c o u r ts  an d  t r ib u n a ls  a n d  th e  p ra c t ic e  o f S ta te s . T h e re  a re  
qualifications to it, but they do not apply here.
6. E x tern a l self-determ ination  w as not a rig h t u nd er general 
international law before the conclusion of the U N  C harter in 1945. 
A rtic le s  1 (2 ) a n d  55 th e re o f  re fe r  to  «equal r ig h ts  a n d  se lf- 
determination of peoples*, but the language is vague and aspirational, 
and for a long time many doubted w hether it imposed any concrete 
legal obligations. In any case, the phrase in question m ust refer at 
least in part, and perhaps exclusively, to the sovereign equality of 
States, which certainly does not involve any right of secession. Article 
73 is also couched in somewhat imprecise and aspirational language; 
moreover, although it does not say so in terms, it seems that only the 
inhabitan ts of colonies (and tru s t te rrito ries) w ere th o ug h t to be 
e n t i t le d  to  th e  r ig h t  o f  « se lf-g o v e rn m e n t»  it  p ro c la im s . I t  is 
noteworthy that, when the General Assembly called for reports under 
Art. 73(e), neither the Indian princely States or other countries of a 
com parable status w ere listed by the adm inistering pow ers or the 
A ssem bly in 1946-1947. This p rac tice  co n tinu ed  even afte r the 
Assem bly arrogated  to itself the rig h t to decide w hether or no t a 
territo ry  was self-governing. The Universal D eclaration of H um an 
Rights of 1948 made no m ention o f self-determ ination of peoples, 
though A rt. 21 does deal w ith  w h a t m ight today  be described as 
internal self-determination. However, the General Assembly became 
increasingly active in the field of decolonization, and in 1960 passed 
two resolutions, nos. 1514 and 1541 (XV). Since General Assembly 
resolutions are not normally law-making, for some time doubts were 
expressed, particularly in W estern quarters, as to the legal effect of 
these two instruments. But in any case, they are concerned essentially 
w ith colonies, and specifically w ith w hat have been called «salt-water 
colonies*: that is, overseas possessions and not adjacent peoples, such 
as th e  Soviet «R epublics*  g eog raph ically  contiguous to  R ussia. 
(Normally - or even invariably - the majority of the inhabitants of a

143



colony would be of a different «race» from th a t of the colonisers.) 
Res. 1541 specifically states tha t «the authors of the C harter ... had in 
m ind that [Art. 73] should be applicable to territories which were then 
known to be of the coloniaL type». Moreover, Res. 1514 expressly declares 
th a t «any attem pt a t the partial or to tal disruption  of the national 
unity and the territorial integrity of a  country is incompatible w ith ... 
the Charter*. In 1966 the U N  adopted the International Covenants 
on, respectively, Civil and Political Rights and Economic, Social and 
Cultural Rights. Although the language of their common Art. 1 may 
possibly include the right of in ternal self-determ ination, so far as 
external self-determination is concerned the context, background and 
(in general) the drafting history support the view that it was colonies 
(and tru st territories) that w ere envisaged, not other peoples. This 
v iew  is re in fo rced  b y  A rt. 27 o f th e  C ivil and  P o litica l R ights 
Covenant which, by guaranteeing minority rights, meets m any or all 
legitimate demands of ethnic and religious groups within a state. In 
any case, India made a  reservation to Art. 1, the effect of which is 
that, in any case, the provision does not confer a right of secession on 
peoples w ithin the Republic such as JK , as the R eport appears to 
recognize. In 1970 the General Assembly adopted the Declaration on 
Principles of International Law concerning Friendly Relations and 
Cooperation am ong States in Accordance w ith the C harter of the 
United Nations (Res. 2625 (XXV)). Once again, so far as concerns 
external self-determination the target is plainly colonies (as well as 
similar cases like South Africa and Southern Rhodesia, w here a  white 
minority oppressed a black majority). And there is yet another strong 
statem ent that the principle does not justify the dism em berment in 
whole or part of independent states.
7. T h e  r ig h t  o f c o lo n ia l p e o p le s  (a n d  th o se  o f m a n d a te d  
territories) to self-determ ination w as affirm ed by the International 
C ourt of Justice in the 1970s, and by the end of the 1980s even the 
co lo n ia l p o w e rs  h ad  a c c e p te d  it. H o w ev er, th e  in te rn a t io n a l  
com m unity  as a w hole has continued  to affirm  th a t the  rig h t of 
external self-determination (particularly secession) does not extend to 
component parts or groups w ithin independent sovereign States. A 
poddibie exception  exists w here the  S tate is carry ing  ou t extrem e 
persecution of the inhabitants of a p a rt of its territo ry  (sometimes 
described as carence de douverainete); but this exception is disputed. In 
any case the only (possible) precedent is that of Bangladesh, where 
the level of persecution was very extrem e and am ounted either to 
genocide or something very close to it. O ther cases, such as Biafra, 
N orthern Cyprus, and the Bosnian Serb and Croat entities, make it
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clear th a t the  in ternational com m unity  and  in ternational law  are 
strongly opposed to secession, except perhaps in the m ost extreme 
cases.

A pplication  to  J K
8. Before British suzerainty over the Princely States term inated in 
1947, the inhabitants of these territories had no right of internal self- 
determination in relation to their princes, and it is extremely doubtful 
w hether, under the Law ad Lt existed a t that time, th ey  had  a rig h t of 
ex ternal self-determ ination in relation  to the UK, for the reasons 
explained. W hen, on 15 A ugust, the  ru lers w ere freed  of B ritish  
su zera in ty , n o th in g  in  in te rn a tio n a l law  p ro h ib ite d  them  from  
choosing to unite w ith the newly-independent India or Pakistan, even 
w itho u t consulting  the w ishes of th e ir subjects. Some 560 rulers 
ex erc ised  th e ir  op tio n  w ith o u t th e ir  legal r ig h t to  do so being  
questioned, either at the time or later. O n 26 October the M aharaja of 
J K  opted to join India. The Report makes much of the fact that the 
G o v ern o r-G en era l o f (in d ep en d en t) Ind ia , L ord  M o u n tb a tte n , 
expressed the wish on 27 O ctober that the wishes of the inhabitants 
be consulted after the invasion of J K  had been term inated and law 
an d  o rd e r  re s to re d . T h ere  a re  reaso n s to  d o u b t w h e th e r  L o rd  
M ountbatten intended, or had the legal power, to impose conditions 
on accession; but even if he did and had, (a) this would not bind India 
under international law, and (b) the invasion he referred to has still 
not been terminated. In short, under international law as it stood at 
the time, the accession was valid; and the inhabitants of J K  had no 
right to be consulted. Accordingly, for them to have such a right now, 
as th e  R e p o rt claim s, th ey  w ou ld  have h ad  to  have acq u ired  it 
su b seq u en tly . I have show n th a t  su b se q u e n t d ev e lo p m en ts  in 
international law did not confer a right of secession on a non-colonial 
people such as the inhabitants of the Indian State of JK . The one 
possible exception is carence de souveralnete-, b u t the  R eport rightly  
admits that this is controversial and in any case concedes that, even 
on the basis of its own allegations of breaches of hum an rights in the 
State, a level of oppression justifying secession has not been reached. 
Accordingly, the only remaining possible source of a right of external 
self-determination is certain Security Council resolutions calling for a 
plebiscite, by  w hich the  R eport sets g rea t store. H ow ever, these 
resolutions were passed under C hapter VI, not VII, of the C harter 
and were therefore not binding on the parties. India and Pakistan 
both rejected Res. 47 (1948), and India Res. 51 (1951). Admittedly,
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they both accepted certain resolutions of the U N  Commission for 
India and Pakistan which envisaged a  plebiscite. However, this was 
expressly conditioned on other stipulations being met, including the 
withdrawal of Pakistani troops and irregular forces. They were never 
met. In any case, acceptance of a plebiscite as a means of resolving a 
political and military conflict between two states does not am ount to 
an acknowledgment that the people of the territory have a  legal right 
to one. In  the end, the  Security  Council and U N C IP  reached  an 
impasse, and in the Simla Agreement of 1972 the two Governments 
seem to have taken the m atter out of the hands of the UN. I agree 
with the R eport that an agreement between the two states «could not 
have deprived the people of J K  of any rights of self-determination to 
which they were entitled at the time of the Agreement*; bu t since, for 
the reasons given, they did not have any such right at tha t time, the 
argum ent is of no avail.
9. The Report goes on to consider w hether the inhabitants of J K  
su b se q u e n tly  lo s t th e ir  su p p o sed  r ig h t th ro u g h  its ex erc ise  or 
a b a n d o n m e n t. A d m itte d ly , th e re  h a s  b e en  no  p le b isc ite  o r 
referendum; bu t this has not always been required in cases of self- 
determination. The R eport therefore considers whether, on the facts, 
th e  e lec tio n  o f a C o n s titu e n t A ssem b ly  a n d  its  a d o p tio n  o f a 
Constitution confirming that J K  is part of India, and/or subsequent 
elections, am ounted to a sufficient popular endorsement. It denies this 
partly on the grounds that, allegedly, certain elections were «rigged». 
But even the R eport seems to adm it th a t the election of 1977 was 
reaso n ab ly  fair, an d  th is  re su lte d  in  a c lear v ic to ry  fo r Shaikh  
Abdullah. H e w as an extrem ely popular figure who had, only two 
years before, signed the Kashmir Accord reaffirming the place of J K  
as a constituent unit of India. The authors also draw  an analogy with 
a  presum ption against the extinction of States. This is ill-conceived. 
But since, for the reasons I have given, the populace of J K  did not in 
1947 have a right in international law to decide w hether or not to 
become p art of India, and since they did not subsequently acquire 
one, it is unnecessary to consider this issue further, since the authors 
have based themselves on a false premise.
10. For similar reasons, the discussion of how the right should be 
exercised is strictly irrelevant. However, mention should perhaps be 
made of some rem arkable and unjustified assumptions, conclusions 
and recom m endations. If (contrary  to my view) the people of J K  
have a right of external self-determination, this m ust be the whole
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people, i.e. the  inhabitants of the w hole of the te rrito ry  form erly 
under the M aharaja's sovereignty. This seems to be conceded, yet the 
R eport goes on to focus almost exclusively on the part under Indian 
control, to the exclusion of that under Pakistani control. Almost the 
only  o b serv a tio n  re g a rd in g  th e  la tte r  in  th is  co n te x t re la te s  to 
Pakistani support for militants. The authors then compound this error 
w ith  another. T hey  go on to  recom m end th a t «The S ta te  o f J K  
comprises a num ber of different units w hich should be allowed to 
exerc ise  th e  r ig h t o f se lf-d e te rm ina tion  separately®, th e  reason  
proffered being ethnic and religious diversity. The fact that, in the 
M ission’s view, not all units may wish to become independent or join 
Pakistan is not to the point; according to its reasoning they m ust have 
a right to do so. But in fact, there is no w arrant in law for this type of 
fragmentation of the «people» and, as noted above, the international 
community and international law have firmly set their face against the 
«Bosnianization» th a t this m ight entail. In a  R eport purporting  to 
expound the law, the policy preferences of the authors should perhaps 
h ave b een  le f t out; b u t even  as a m a tte r  o f legal p o licy  th ese  
recommendations are questionable, (a) If implemented, they could (as 
is recognized) endanger international peace and security, (b) They 
could (the authors' protestations notwithstanding) create a precedent 
fo r d em and s to  b re a k  up In d ia  an d  o th e r  m u lti-e th n ic , m ulti- 
denominational states, w ith potentially disastrous consequences not 
only existing structures but also for fragile inter-communal peace, (c) 
Breaking up J K  might, in the view of the members of the Mission, 
help solve some political and hum an rights problems there; but it is 
likely to create others. For w ithin each fragment defined on ethnic or 
religious grounds, there may well be minorities whose aspirations may 
not be satisfied, and w hose own hum an rights could be seriously 
endangered, (d) Using religion as the sole, or a major, criterion for 
defin ing  a  po litica l u n it is n o t self-ev idently  desirab le . I t  is n o t 
necessarily a  person’s only or most im portant affiliation, and there are 
potential hum an right problem s here, too. Furtherm ore, hatred  of 
other groups, identified on the basis of their religion, has been one of 
the  m ain causes of horrific  b loodshed  in the  su b -co n tin en t and  
elsewhere. Accordingly, to single out religion as the basis of a  polity is 
not necessarily  a progressive step. These are dangers to w hich a 
M ission sen t by  the  In te rn a tio n a l Com m ission o f Ju r is ts ,  o f all 
bodies, might perhaps have been more sensitive, even apart from its 
very questionable legal reasoning.

Profejdor Maurice MendeLton, Q.C. 2 Hare Court,
Temple,
London E C 4 Y  7BH.

2  February 1995.
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Appendix 3

jRejpotue o f the Government o f P akistan

D ear Mr. Secretary General,
T h is  is w ith  re fe re n c e  to  y o u r  le t te r  N o. 2 /64 /13 /1  d a te d  

Decem ber 20, 1994, conveying the Final R eport of the mission of 
International Commission of Ju ris ts  to India and Pakistan to study 
the hum an rights situation in Kashmir.

It would be recalled that on receipt of the preliminary report my 
G overnm ent had  expressed  appreciation  to  IC J  for the in-depth  
study it undertook to diagnose the causes of the problem in Jam m u 
and Kashmir. W e had sincerely hoped that the final version of the 
report w ould not only project the true p icture of continuing gross 
violations of hum an rights in the Indian held Kashmir but would also 
elucidate and examine the roo t causes of the Kashm ir dispute and 
would thus help prom ote a ju st and peaceful solution to this long 
festering dispute. While the Governm ent of Pakistan still appreciates 
the efforts of the members of the mission to study the problem, our 
genuine expectations remain unfulfilled.

The G overnm en t o f P ak is tan  has carefu lly  s tud ied  the  final 
version of the report and compared it w ith the Preliminary R eport of 
th e  m ission  w h ich  w as rece iv ed  in A p ril 1994. W e have been  
dismayed to see that the mission not only delayed releasing the report 
bu t also decided to drastically change the contents of the original 
report prepared in April 1994 w ithout paying a second visit to the 
area. The Final R eport lacks the objectivity of its predecessor, thus 
legitimising fears that the Mission may have come under pressure to 
remove or modulate sections of the original report, critical of India’s 
actions in Kashmir.

M y Governm ent is therefore constrained to give its detailed views 
on the contents of the Final Report. These are listed below:
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O ne
In  C h a p te r  1 p a g e  2, th e  f i r s t  p a ra  u n d e r  su b -se c tio n  

«Methodology» states: «To its credit, the Indian Governm ent has not 
tr ied  to exclude foreign jou rnalis ts  from  K ashm ir except for the 
period of Jan u a ry  to M ay 1990».

This assertion is not entirely substantiated by facts. Since 1990 
India has deliberately created conditions which are not conducive for 
the news m edia to cover the events in Kashmir. Several journalists 
have been th rea ten ed  and some have been physically  beaten  by 
In d ia n  s e c u r ity  fo rces , fo r  ex am ple , d u r in g  H a z ra tb a l  c ris is . 
M o reov er, th e  v isu a l m edia, sp ec ia lly  in te rn a tio n a l te lev is io n  
n e tw o rk s , have been  v ir tu a lly  ex c lu d ed  from  th e  In d ia n -h e ld  
Kashmir.

Two
O n page 19 under sub-section  «H istorical B ackground 1950- 

1965» the report states, «In O ctober 1956 the Constituent Assembly 
adop ted  a co nstitu tio n  for Jam m u  and  K ashm ir w hich  declared  
(contrary  to the Security Council’s resolution 91 of 1951) that the 
State «is and shall be an integral part of the Union of India*.

While factually correct this paragraph does not mention the fact 
th a t S haikh  A bdullah  had  re jec ted  th e  C o n s titu e n t A ssem bly ’s 
d e c la ra tio n . (T he  m iss io n ’s P re lim in a ry  R e p o rt o f A p ril 1994 
contained this reference).

Three
O n page 26 u nd er sub-section  «H istorical B ackground 1965- 

1982» a parag raph  w hich did not exist in the P relim inary  R eport 
sta tes: «N one of the  p a rtie s  o r can d ida tes in th e  1977 election  
questioned the fact of accession to India*.

Any sta tem ent purp o rting  to  establish even the rem otest link 
b e tw een  th e  so called  e lec tio n  in IH K  an d  th e  ex erc ise  o f th e  
Kashmiri right to self-determination is seriously flawed and invalid. 
The following factors would bear this out:
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(a) The elections in IH K  have never been offered as a  choice to 
the people of Jam m u and Kashm ir to decide w hether they 
w ant to say in the Indian Union or accede to Pakistan.

(b) These elections could no t have been a su b stitu te  for the 
plebiscite p ledged by both  Ind ia  and P ak istan  before the 
international community under the U N C IP  Resolution of 13 
A ugust 1945 and 5 Ja n u a ry  1949 w hereby  the Kashm iris 
were assured the right of self-determination through a free 
and impartial plebiscite to decide w hether to accede to India 
or to Pakistan.

(c) T he S ec u rity  C ouncil th ro u g h  its R eso lu tio n s 91 o f 30 
M a rc h , 1951 a n d  122 o f 24 J a n u a r y ,  1957 a ff irm e d  
categorically  th a t any action by the so-called C onstituen t 
A ssem bly convened in the  Ind ian  O ccupied  Jam m u  and 
Kashmir to determine the future of the territory  would not 
constitute an expression of the will of the people of Jam m u 
and Kashmir through free and impartial plebiscite under the 
U n ite d  N a tio n s  au sp ices. T he S e c u rity  C ouncil, in  its 
Resolution adopted on Jan u a ry  24, 1957, also reaffirmed and 
re ite ra ted  its R esolution of M arch  30, 1951, w hich states 
that:-
«__th e  c o n v e n in g  o f  a C o n s ti tu e n t  A sse m b ly  as
recommended by the General Council of the ‘All Jam m u and 
Kashmir National Conference’ and any action that Assembly 
may have taken or m ight attem pt to  take to  determ ine the 
future shape and affiliation of the entire State or any part 
thereof, or action by the parties concerned in support of any 
su ch  a c tio n  b y  th e  A ssem bly , w o u ld  n o t c o n s ti tu te  a 
d isp o s itio n  o f th e  S ta te  in  a c c o rd a n c e  w ith  th e  above 
p rin c ip le s *  (e n u n c ia te d  b y  th e  S e c u r i ty  C o u n c il 
Resolutions).

(d) T he m assive an d  in d ig en o u s K ashm iri u p ris in g  ag a in st 
In d ia n  o ccu p a tio n  is a c lear m an ife s ta tio n  o f th e  to ta l 
rejection by the people of Kashmir of the dtatus-quo. Hence 
the Indian claims that elections in IH K  constitute a substitute 
to the plebiscite are rooted in fiction and devoid of any legal, 
political or moral validity.
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(e) The people of Indian O ccupied Kashm ir totally boycotted 
the general elections organised by India in Novem ber 1989. 
N o more than 3% of the people participated in the elections. 
Moreover, the dissolution of the State Legislature, elected in 
1987, on the grounds th a t it w as a  creation of rigged and 
m anipulated  elections falsifies Ind ia ’s own argum ent th a t 
these elections are equivalent to the exercise of the right to 
self-determination by the Kashmir people.

(f) All the elections held so far in Indian  H eld Kashm ir have 
been rigged and manipulated. Even the Indian m edia have 
confirmed these elections to be farcical and meaningless. It 
m ust be kept in mmd in this regard that elections held under 
Indian occupation are neither an expression of the free will of 
the people of Kashm ir nor are they a  substitute to the free 
and impartial plebiscite to be conducted under the auspices 
of the United Nations. Such elections have no validity in the 
eye of international law.

Four
In C hapter 4 under the section «Indian and Kashmiri attitudes* 

(P ag es 33 & 35) th e  R e p o rt m akes a n u m b er o f u n w a rra n te d  
allegations about Pakistan 's involvem ent in the Kashm iri uprising. 
These are repeated in a new chapter titled «The Role of Pakistan* in 
Appendix-I.

These references are totally uncalled for and baseless. M any of 
these are after thoughts and did not appear in the original report. It is 
not understood as to how the IC J  Mission could have included these 
observations in the final report w hen on the basis of its visit it had not 
reached  these  conclusions in its o riginal repo rt. In  any  case the 
correct position is as follows:

(a) The uprising in Occupied Jam m u and Kashmir is an entirely 
indigenous movement. It is a struggle by the Kashmiri people 
for achieving self-determination.

(b) The G overnm ent of Pakistan  extends political, diplomatic 
and moral support to the struggle of the Kashmiri people for 
the exercise of th e ir  r ig h t to self determ ination . D espite
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trem e n d o u s  p re s su re  from  th e  p eop le  o f P a k is ta n , th e  
G overnm ent has n o t p ro v id ed  m ateria l assistance to  the  
freedom-fighters.

(c) Since 1990, Pakistan has repeatedly called for the stationing 
of in ternational observers along bo th  sides of the Line of 
C o n tro l an d  s tre n g th e n in g  o f U N M O G IP  so th a t  th e  
a llegations of m ilita ry  su p p o rt to th e  K ashm iri freedom  
fighters could be verified. O n  O ctober 3, 1994 P ak istan  
requested  the U N  Security  Council P resident to raise the 
num ber of U N M O G IP  Observers from 35 to 200 in order to 
ensure that no violation of Line of Control takes place.

(d) The Line of Control dividing the two parts of Jam m u and 
Kashmir is one of the most heavily militarized and patrolled 
areas in the world. India has stationed more than  600,000 
troops and para-m ilitary forces in the Occupied Valley. I t is 
impossible to send material across the Line of Control from 
Pakistan.

F ive
The Section dealing w ith «Political Aims - Kashmir, India and 

P a k is ta n *  as i t  e x is te d  in  th e  P re l im in a ry  R e p o r t, h as b een  
extensively revised. Essentially the revision favours the Indian view 
th a t  a c c e ss io n  o f  K a sh m ir to  P a k is ta n  w ill r e s u l t  in  I n d ia ’s 
disintegration. For example, at page 36, the R eport states: «At times 
since 1947, there have been secessionist movements in the non-Hindi- 
speaking States of South India, in some parts of N orth -E ast India 
and, more recently, among some of the Sikhs of Punjab. There is a 
fear that concessions to  Kashmir could lead to  a  revival of support for 
secession elsewhere.*

The argum ent that the separation of Kashmir from India would 
have a k in d  of a dom ino effect has no basis. To begin  w ith , the 
movement for self-determination in Kashmir cannot be categorized as 
secessionist. N or could a parallel be draw n between the movement in 
Kashmir and the separatist movements in different parts of India. The 
question in Kashm ir is simply that of fulfilling a commitment made 
long ago by the Governm ent of India to the Kashmiris as well as to 
the in ternational com m unity. The follow ing points b ring  ou t the
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disputed nature of Kashmir, the distinctiveness of this issue, and its 
international dimensions:

(a) Since the beginning, Kashmir has been acknowledged as a 
disputed territory. There are international obligations agreed 
to  by  Ind ia  abou t the fu tu re  o f the S tate of Ja m m u  and 
Kashmir. The U N  Security  Council rem ains seized o f the 
K ashm ir issue w h ich  rem ains on th e  C o u n c il’s agenda. 
Presence of United N ations’ Observers Group in India and 
P a k is ta n  (U N M O G IP )  a lo n g  th e  L in e  o f C o n tro l as 
distinguished from an international border clearly indicates 
the disputed nature of Kashmir. In  fact the Simla Agreement 
(1972) betw een Pakistan  and Ind ia  also acknowledges «a 
final se ttlem en t o f J a m m u  an d  K ashm ir*  as one o f the 
outstanding questions awaiting a settlement.

(b) By allowing Kashmir to decide its own future India will be 
h o n o u rin g  its  in te rn a t io n a l  co m m itm en ts. In  case th e  
Kashm iris decide to accede to Pakistan, it will only m ean 
determ ination  of the status of a te rrito ry  by its people in 
accordance with their wishes as had been promised to them. 
Since Kashmir has never been an integral part of India, its 
accession to Pakistan will not constitute secession from India.

(c) India claims a  non-existent constitutional and legal link with 
Kashmir. The hollowness of this claim is all too obvious. The 
M ah ara jah ’s accession to  Ind ia  w as illegal since only the 
people of Jam m u and Kashmir can decide on this question. 
F u rth e r the  Security  Council had  vide its Resolution 122 
(1957) declared that any action by the Constituent Assembly 
of Kashm ir to  determine the affiliation of that State would 
not constitute a disposition of the State in accordance with 
the principle of a plebiscite.

(d) Pakistan strictly adheres to the principle of respect for the 
unity and territorial integrity of States. It does not seek the 
d is in te g ra tio n  o f th e  In d ian  U nion . W h a t w e seek  is a 
scru p u lou s d ischarge  of in te rn a tio n a l com m itm ents and 
re c o u rse  to  c o n c re te  m e th o d s a n d  p ro c e d u re s  fo r th e  
settlement of an outstanding dispute.

(e) India m ust eschew those policies which being contrary to the
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principles of international conduct, not only weaken India’s 
m oral fibre bu t also act as a drain  on its body politic. By 
holding on to  a land w hich resents its occupation and by 
stifling  th e  asp ira tio n s of a people w hose affiliations lie 
elsewhere, India is draining its resources and in the process 
creating unw arranted tension in relations with Pakistan.

(f) By arguing that Kashmir is its internal problem, India is in 
fact saying that the Security Council has no locud dtandi in the 
matter. There exists an international agreement regarding the 
d isp o s it io n  o f th e  S ta te  o f Ja m m u  an d  K ashm ir. T h is 
involves India, Pakistan (the other party  to the agreement), 
Kashmir (the Party  most affected by the agreement) and the 
S ecu rity  C ouncil (the o rgan  u n d e r w hose a u th o rity  the  
agreem ent w as concluded). T hus Ind ia 's aforem entioned  
claim betrays its disinclination to seek a settlem ent of the 
Kashmir dispute by peaceful means. W hat is at stake is the 
rig h t o f se lf-de te rm ination  o f the  people o f Ja m m u  and 
K a sh m ir  as p le d g e d  to  th e m  in  th e  U n ite d  N a tio n s  
Resolutions.

A nother paragraph under the Section «Political Aims - Kashmir, 
Ind ia  and Pakistan* a t page 37 states: «Keeping Kashm ir in India 
m ay have led to  a  tragedy; letting  K ashm ir go, however, m eans a 
tragedy of greater magnitude - a  possible Hindu-M uslim  blood bath 
in N orth  and East India*. It is highly regrettable that the IC J  mission 
has made such an unfortunate linkage. The question of granting the 
right of self-determination to the Kashmiris is entirely separate from 
the obligations o f the Ind ian  G overnm ent to  p ro tec t its m inority  
citizens. The following points refute this utterly untenable claim:

(a) The Indian Governm ent’s effort to give a communal colour to 
the Kashm ir problem  constitutes a deliberate distortion of 
facts aim ed at deflecting w orld  atten tion  from  the valiant 
strugg le  o f the  people of K ashm ir against illegal Ind ian  
occupation and repression.

(b) India’s assertion that Kashm ir’s separation would endanger 
the life and security of Muslims in India is yet another ploy 
to blackmail the world community and to avoid honouring its 
commitment to a free and impartial plebiscite in Jam m u and 
Kashmir. The assertion is patently untenable and highlights
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m alicious In d ian  in ten tio n s  as b o th  th e  q uestio n  o f the 
re so lu tio n  of the  K ashm ir d ispu te  and the secu rity  and 
protection of minorities in India are two distinctly separate 
issues.

(c) Protection of the minorities in India is the responsibility of 
the Indian Government. N o excuse can absolve the Indian 
Governm ent of this moral and legal obligation.

(d) I n d ia ’s s e c u la r  c re d e n tia ls  a re  th r e a te n e d  n o t b y  th e  
Kashmiris bu t by the growing wave of H indu chauvinism all 
o v e r In d ia . T h is has fo u n d  e x p re s s io n  in  th e  fo rm  of 
increasing influence and powers of various H indu revivalist 
organizations like Shiv Sena, Vishwa H indu Parishad(V H P), 
B ajarang D al and the RSS. The representa tion  of H indu 
chauvinist forces in the Indian Parliam ent has also increased 
considerably. Rise of H indu militancy in India has led to the 
w orst communal riots in recent years. If  India does indeed 
believe in dem ocracy and secularism  then  it m ust control 
religious frenzy and fundamentalism projected by entrenched 
and organized H indu revivalist forces in India.

(e) D e sp ite  all th e  In d ia n  h ue  an d  c ry  a b o u t th e  m yth  of 
communal spill over from Kashmir into India and efforts on 
the p art of Indian Governm ent to communalize the situation 
in Kashmir, not a single case of communal violence involving 
looting or arson of non-muslim property has taken place in 
Kashmir. The Indian Governm ent in its bid to communalize 
the Kashm ir crisis is forcing Kashmiri Pandits to leave the 
valley. In  certain cases free plots, cash and other facilities 
have been provided as incentives for leaving the valley. Even 
in such cases, as reported in the Indian press, the Pandits left 
their houses in the custody of their Muslim neighbours. This 
reflects the tru st and confidence which the Hindus still have 
in their Muslim neighbours.

(f) D esp ite  th e  Ind ian  G o v ern m en t’s claim  o f an ti-m inority  
activities of the militants, no Sikh or Christian has migrated 
from the valley. The struggle in the valley is against Indian 
occupation and not against Hindus. Despite provocations by 
th e  In d ian  a u th o rities , th e  K ashm iris have successfu lly  
prevented the communalization of their struggle.
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S i x

O n page 63 under Chapter 6, the R eport deals w ith the question 
of rape. The Prelim inary R eport described the practice of rape in 
Kashmir as an instrum ent to humiliate the whole community. In  the 
Final Report this aspect is missing. The general th rust of the section 
on rape has been considerably w atered down. The same applies to the 
sec tion  on D e s tru c tio n  o f P ro p e rty  an d  T h eft w h ich  has been  
abbreviated.

T he  fa c tu a l p o s itio n  is th e  one re p o r te d  b y  th e  im p a rtia l 
in te rn a t io n a l  h u m a n  r ig h ts  o rg a n iz a tio n s  lik e  th e  A m n esty  
In te rn a t io n a l ,  A s ia  W a tc h , P h y s ic ia n s  fo r  H u m a n  R ig h ts , 
International Federation of Hum an Rights etc. Some of the excerpts 
from these reports are reproduced as under:-

(a) «It is impossible to gauge the true extent of torture in Jam m u 
and Kashmir. In  Ju ly  1991 unofficial sources estimated that 
15,000 people were being detained w ithout trial m the state. 
M any  o f those detained since late 1989 have alleged after 
release th a t they were to rtu red  or ill-treated in custody. A 
major cause of the persistence of widespread to rtu re in  India 
is the failure or unwillingness of leading government officials 
and representatives to acknowledge that torture even exists, 
le t a lo n e  th a t  i t  n e e d s  to  b e  v ig o ro u s ly  ta c k le d . T he  
g overnm ent m ain tains th is position  desp ite the  fac t th a t 
judges, jo u rn a lis ts , ex p ert com m entators, police officers 
them selves, and  official com m issions have a tte s ted  to its 
w idespread  occurrence. (R ep o rt -Am nesty In ternational, 
Torture, Rape d> Deathd in Cud tody, M arch 1992).

(b) «Rape and  ill-trea tm ent o f w om en by the security  forces 
occurs throughout India. Reports of this form of to rtu re are 
especially frequent in Jam m u and Kashm ir bu t m eet w ith 
little  or no official resp o nse  to  h a lt its  o ccurrence . The 
general response is to deny that they occur. The rape and ill- 
treatm ent of women is usually reported to have taken place 
d u rin g  c o u n te r- in su rg e n c y  o p e ra tio n s , o ften  fo llow ing  
attacks by  an arm ed opposition group, w hen the security  
forces attem pt to locate militants or their sympathizers. Since 
February 1990 these cordon and search operations (so-called 
because villages are com pletely sealed off by  the security
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forces before house-to-house searches take  place), w hich 
previously took place in the presence of male members of the 
h o u se h o ld , h av e  b een  c a r r ie d  o u t in c re a s in g ly  a f te r  
separating the men from the women, rendering the women 
particularly vulnerable. (Amnesty International Report India, 
New alUgationd of rape by army personnel in Jammu and Kashmir, 
Jan u a ry  1993).

(c) «Although Indian hum an rights groups and the international 
press have reported on the widespread use of rape by Indian 
security forces in Kashmir, the use of rape in the conflict has 
seldom attracted  m uch international condemnation. D uring 
the week P H R  and Asia W atch conducted investigations in 
Kashmir, we docum ented 15 cases of rape, 44 extrajudicial 
executions, 8 cases of torture, and 20 injuries resulting from 
indiscriminate shootings of non-combatants by Indian army 
an d  se c u r ity  fo rce  p e rso n n e l. E ig h ty  p e rc e n t o f th ese  
v io la tio n s  o c c u rre d  d u r in g  th e  v is it or in th e  te n  days 
preceding it. We also collected docum entation  on a large 
num ber of abuses that had occurred in the weeks and months 
preceding the visit, and both organizations have continued to 
receive such inform ation. Because this inform ation comes 
from  credible sources, we believe th a t these abuses have 
co n tin u ed  u n ab a te d  an d  may, in fact, have escalated  to  
include the killings of Kashmiri hum an rights activists who 
assisted Asia W atch and P H R  and provided information to 
in ternational organizations and the foreign press. (Rape in 
Kashmir, A  Crime of War, M ay  9, 1993 b y  A sia W atch  & 
Physician for Hum an Rights, A Division of H um an Rights 
W atch).

The m agnitude of hum an rights violations in K ashm ir can be 
judged from the latest publication of the Amnesty International. In a 
report, released in Ja n u a ry  1995, entitled Summary of human rights 
concernd in Jammu and Kashmir, Amnesty International has provided an 
indication  of the  massive scale on w hich hum an rights are being 
violated in Jam m u and Kashmir.

Seven
Chapter 7, pages 67 to 72, dealing w ith «Misconduct by M ilitant 

Groups* in the Final R eport has been considerably expanded. It is
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more critical of the militants than the earlier version contained in the 
P re l im in a ry  R e p o r t.  A n ew  su b -se c tio n  e n t i t le d  « C u ltu ra l 
C o n stra in ts*  w h ich  ta lk s ab o u t th e  d e s tru c tio n  o f th e  to le ra n t 
t r a d i t io n  o f K a s h m ir iy a t an d  its  re p la c e m e n t b y  Is lam ic  
Fundamentalism, has been added.

W hile agreeing w ith the requirem ent for All Parties in a conflict 
to  observe norm s o f in ternational law  it may be pointed  out th a t 
c e r ta in  a sp e c ts  o f  th e  r e p o r t  e sp e c ia lly  w ith  r e g a rd  to  th e  
« M isc o n d u c t by  M il i ta n t  G ro u p s*  a re  in f lu e n c e d  b y  In d ia n  
propaganda. The argum ents and the incidents quoted in C hapter 7 
are the same which are being propagated by the Indian Governm ent 
in all their bilateral contacts as well as in the international fora.

On page 72 of the report it has been mentioned that the tradition 
of Kashmiriyat has been replaced by Islamic fundamentalism that has 
developed  in some p a rts  of the M uslim  w orld . The use o f term  
«fundam entalist» is som ew hat unfo rtunate . I t w as coined by the 
Indian propaganda machine in order to exploit the fear and prejudice 
associa ted  w ith  th is  w o rd  in  the  hope th a t th is w ould  d im inish  
support for the Kashmir case. One would only wish that the members 
of the I C J  w ere given free excess in the Ind ian-H eld  Kashm ir in 
order to enable them  to see for themselves the stark realities existing 
there. I t is an established fact w hich has been recognized even by 
fun d am en ta lis t H in d u  p a rtie s  th a t w hile  th e re  have been  m any 
instances of Hindu-M uslim  riots in India, there has been absolutely 
none in Indian-H eld Kashm ir even after 1989 w hen an indigenous 
struggle had started there.

Similarly motivated is the label of «terrorist». By its use, Indian 
p ropaganda  aims to  underm ine the sym pathy and com passion of 
decent hum anity for the hum anitarian plight of the Kashmiri people 
and, simultaneously, to explain and justify the crimes committed by 
th e  In d ia n  fo rces in  th e  o ccu p ied  S ta te , a p p ro p r ia te ly  ca lled  
«terrorists-in-uniform .»

In judging the situation, a  distinction is first m erited between a 
peop le’s struggle  for freedom  and a S ta te ’s a ttem p t to crush  the 
struggle. A people who are entitled to self-determination but denied 
th e  o p p o rtu n ity  to  exerc ise  th e ir  r ig h t an d  su b jec ted  to  illegal 
occupation, are entitled to struggle for their liberation. They should of
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course observe generally accepted rules. But to be taken into account 
in this context are the constraints of a freedom movement which is 
driven underground by state repression and therefore deprived of the 
chance for organization and m aintenance of discipline. A freedom  
m ovem ent canno t, th e re fo re , be e q u a ted  w ith  a S ta te  and  held  
accountable in law or equity for excesses by individuals, which may 
be actuated by outrage at the atrocities by occupation forces against 
th e ir  k ith  an d  k in . The blam e fo r such  a  s itu a tio n  lies w ith  the 
occupying pow er w hich proscribes peaceful p ro test and prohibits 
political organization while perpetrating most barbaric atrocities on a 
forcibly occupied people. In contrast, the excesses committed by the 
forces of state, acting on its behalf and under its authority, qualify to 
be condemned as State terrorism.

In addition it needs to be noted that criminal elements everywhere 
e x p lo it an y  o p p o r tu n ity  to  fu r th e r  th e ir  ow n n e fa rio u s  ends. 
Moreover, in Kashmir the occupying pow er has infiltrated the ranks 
of the freedom  fighters and uses its agents for the  commission of 
terrorist acts which are then blamed on the Kashmiris. Girish Saxena 
was credited, during his incumbency as Indian Governor of Kashmir 
from 1990-93, in having master-minded this sinister scheme.

E ight
The M ission has expressed opinions on in terpre ta tions of the 

Simla Agreement regarding settlement of disputes between India and 
Pakistan which, though of an incidental nature, do not seem to be 
correct, and call for the following comments:

(a) The selected quotations from the Simla Agreement, on pages 
22-23 of the R eport, om it a vital p a rt w hich is accorded  
priority  in paragraph l( i)  of the Agreement, namely «That 
the princip les and purposes of the C harte r of the  U nited  
N a tio n s  sh a ll g o v e rn  th e  re la t io n s  b e tw e e n  th e  tw o  
co u n tries ;*  T his h ig h  p r io r ity  u n d e rsc o re s  th e  g en e ra l 
c o n c lu s io n  th a t  no  p a r t  o f  th e  A g re e m e n t sh o u ld  be 
in terpreted in isolation from the principles and purposes of 
the Charter, quite apart from the provision in Article 103 of 
th e  C h a r te r  a c co rd in g  to  w h ich  th e  o b lig a tio n s  o f th e  
M em bers under the C harter prevail over their obligations 
under any other international agreement.
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(b) T he co m m en t in  (a) ab o v e  is v ita l p a r t ic u la r ly  to  th e  
in te rp re ta tion  of the point at (ii) in the Sim la A greem ent 
(w h ich  p ro v id es  fo r p eace fu l se ttle m e n t o f d iffe ren ces 
between the two countries «through bilateral negotiations or 
any o ther peaceful m eans m utually  agreed upon  betw een 
them ....» ). The M ission 's op inion  on page 24, th a t «The 
agreem ent requires the existing disputes betw een the two 
c o u n tr ie s  to  be s e t tle d  b i la te ra lly  (an d  th e re fo re , by  
implication, to the exclusion of th ird  parties such as the U N  
except w ith  the consen t of both  Ind ia  and Pakistan*), is 
defective in the part about «the exclusion of ... U N  ...» The 
U N  cannot be excluded because ap art from  the  fact th a t 
some of the organs of the United Nations can invoke original 
jurisdiction, any member of the United Nations has the right 
to  b r in g  a n y  q u e s tio n  r e la t in g  to  th e  m a in te n a n c e  o f 
international peace and security to the notice of the General 
Assembly or the Security Council.

(c) The other part of the M ission’s opinion, on page 24, namely 
that «The agreement requires the existing disputes between 
the two countries to be settled bilaterally...* merited further 
scrutiny in order to determine the implications of failure of 
b ila teral negotiations and refusal of one of the parties to 
agree to any other peaceful means. By withholding consent to 
any o ther peacefu l m eans, a p a rty  canno t be considered  
entitled  to fru stra te  the agreed  objective of settlem ent of 
differences or to perm anently freeze the difference. Law and 
justice cannot perm it an in terpretation  th a t w ould rew ard  
obduracy and intransigence. An appropriate w ay has to be 
available in order to break a stalemate. One such situation 
a ro se  in  1973 w h e n  In d ia  in o rd in a te ly  d e la y e d  th e  
re p a tr ia t io n  o f P a k is ta n i p riso n e rs  o f w ar an d  c iv ilian  
in ternees. P ak istan  petitioned  the  In tern a tio n a l C ourt of 
Justice. Also Pakistan has brought differences with India to 
the notice of international organizations.

(d) W ith  reference to  the observation  on p .23 of the repo rt, 
namely that the Simla Agreement «involves a recognition of 
the ceasefire line as the dc facto boundary....* it is pointed out 
th a t Pakistan  and India, recalling no doubt the prolonged 
and infructuous discussions at Simla on the suggestion for 
the conversion of the ceasefire line into a boundary, have
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re fra in e d  from  u sin g  th e  w o rd  «boundary»  or «de facto  
boundary*, and consistently adhered to the use of «line of 
c o n tro l.  T h e  sam e u sa g e  in  th e  R e p o r t  w ill p re c lu d e  
unnecessary confusion and controversy.

N in e
At page 79 is the section on the N orthern  Areas. This section did 

no t exist in th e  P re lim inary  R eport. The th ird  p a rag rap h  o f the 
section states: «In M arch 1993, the H igh C ourt of Azad Kashmir, in a 
startling  decision, declared th a t the N o rth ern  Areas w ere p a r t  of 
Azad Kashmir and ...»

T he above decision  o f th e  H igh  C ou rt o f A zad Ja m m u  and 
K ashm ir w as no t upheld  b y  Suprem e C ourt of Azad Jam m u and 
K ashm ir, w h ic h  is th e  f in a l c o u r t  o f a p p e a l, b y  its  d ec is io n  
pronounced in M arch, 1994.

A nother paragraph under section The N orthern  Areas at page 80 
states: «The complete absence of democracy and constitutional rights 
in the N orthern  Areas is patently unacceptable ...»

It is not correct that there is complete absence of democracy in 
the N orthern  Areas. The N orthern  Areas Council Legal Fram ework 
O rd e r, 1975, p ro v id es  fo r  th e  co m po sitio n  o f  th e  C ouncil fo r 
N orthern  Areas representing the people of that area. Recently, this 
O rd e r  has been  am ended  so as to  invest the  C ouncil w ith  m ore 
powers, including legislative powers.

Ten
For reasons not explained by the IC J  mission, C hapter 5 of the 

P relim inary  R eport w hich dealt w ith  self-determ ination has been 
taken out as a whole from the main body of the report and is now 
reproduced as Appendix-I. Similarly, para  9 of the Conclusions in the 
old version w hich related to self-determ ination has been rem oved 
from the main body of the report and is now reproduced at the end of 
Appendix-I on self-determination, and forms the Conclusion of this 
A ppendix. A consequential drafting  change has been m ade in the 
Introduction, which now describes Appendix-I as «an analysis of the
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concept of self-determination by the members of the IC J  mission*.
In th is contex t it needs to  be no ted  th a t self-determ ination  is 

central to the issue of hum an rights violations in the Ind ian  held 
Jam m u and Kashmir. The Section on self-determ ination therefore 
should, in all fairness, have been re ta ined  in  its original position. 
N evertheless my governm ent com m ends th e  M ission’s fo rth rig h t 
assertion  on page 94 of A ppendix-I of the  rep o rt th a t «The I C J  
mission therefore concludes th a t the right of self-determ ination to 
which the peoples of Jam m u and Kashmir became entitled as part of 
the process o f partition  has neither been exercised nor abandoned, 
and thus remains exercisable today*.

E leven
At A ppendix-1, page 91, a paragraph which did not exist in the 

Prelim inary R eport, states India 's acceptance of Resolution 47 as 
b e in g  c o n d itio n a l on P a k is ta n 's  w ith d ra w a l o f fo rces  by  th a t  
resolution. I t states «India’s acceptance of Resolution 47 (1948) was 
stated by N ehru  to be conditional on the w ithdraw al o f Pakistani 
forces from  te rr ito ry  w ith in  th e  1947 boundaries of th e  S tate of 
J a m m u  a n d  K ash m ir, in  a c c o rd a n c e  w ith  th e  te rm s  o f th a t  
Resolution. Pakistani forces have, of course, never been withdrawn.*

The factual position is as under:-
(a) The dem ilitarization  of Jam m u  and  K ashm ir w as to  take 

place in a  synchronized m anner on both sides of the cease
fire line. I t was India which refused to implement the process 
of demilitarization.

(b) The proof of Indian refusal to demilitarize is to be found in 
the report of Sir Owen Dixon (an eminent Australian Ju ris t 
and U nited Nations Representative for India and Pakistan) 
to the Security Council, contained in D ocum ent S-1971, in 
which he concluded as follows:-
«In the  end, I becam e convinced th a t In d ia ’s ag reem ent 
would never be obtained to demilitarization in any form or to 
provisions governing the  period  of plebiscite of any such 
character, as would in my opinion, perm it the plebiscite being
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c o n d u c te d  in  c o n d itio n s  su ff ic ie n tly  g u a rd in g  a g a in s t 
intimidation and other forms of influence and abuse by which 
th e  fre e d o m  a n d  fa irn e s s  o f th e  p le b isc ite  m ig h t be 
imperilled.®
(Para 52 of Docum ent S/1971).

(c) I t should also be noted that after a thorough examination of 
th e  m a tte r  th e  S e c u r ity  C o u n c il in  its  R e so lu tio n  N o. 
98(1952), adopted  on 23rd  D ecem ber 1952, allowed both 
Ind ia  and Pakistan  to m aintain a lim ited num ber of their 
forces on each side of the cease-fire line at the end of the 
period of demilitarization in order to  maintain law and order. 
This num ber w as to  be betw een 3000-6000 arm ed forces 
remaining on the Pakistani side and 12000-18000 remaining 
on the Indian side of the cease-fire line. Pakistan agreed to 
this proposal; India did not.

(d) To claim, in the face of this clear and irrefutable evidence, 
that the plebiscite could not be held because Pakistan refused 
to w ithdraw  its forces, is patently an attem pt to deceive the 
w orld . T he sim ple tru th  is th a t Ind ia  d id  n o t allow  th e  
creation of conditions necessary for the holding of a free and 
fair plebiscite under U N  auspices.

Tw elve
A ppendix I, pages 95 to 97 of the Final R eport, discusses the 

modalities for a plebiscite.
Events of the past five years have forcefully underscored the fact 

th a t the K ashm ir dispute can be resolved only on the basis of the 
wishes of the Kashmiri people. A plebiscite is the m ost dem ocratic 
means of eliciting the wishes of the people. This m ethod has been 
used m  many other instances to resolve political and inter-state issues. 
A cardinal principle of dem ocracy is th a t the view of the m ajority 
p revails . This w as the  basis on w h ich  In d ia  an d  P ak is tan  w ere  
created, w ith  M uslim  and H indu  m inorities rem aining in the two 
States. There is no reason that a different criteria should be applied to 
Kashmir. Nonetheless, Pakistan has always expressed its readiness to  
discuss the im plem entation of the U N  Security Council resolutions 
calling for a  plebiscite in Jam m u and Kashmir. In the past various
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plans were p u t forw ard including by U N  negotiators, Me. Naughton, 
O w en-D ixon and G rakam , on w ays and m eans to  im plem ent the 
Security C ouncils call for a plebiscite in Kashmir. O ur position on 
these proposals was flexible, while India had rejected all suggestions 
for a com prom ise. P ak is tan  is in te re s ted  in  a peaceful, ju s t and 
durable solution of the dispute. We believe this is also in the interest 
of India and specially of the people of Jam m u and Kashmir.

T hirteen
Comparing the section on «The Modalities of Self Determination* 

(pages 95-97 of A ppendix-I of the Final R eport) w ith  the  version 
w hich w as given in the  P relim inary  R eport, we find a num ber of 
significant changes. The most im portant change is the addition of the 
la s t p a ra g ra p h  in  th e  section  dealing  w ith  «M odalities o f Self- 
determination*, on page 97 of Appendix-I. The p ara  states: «Rights of 
self-determination are not, of course, exercisable in an ideal world. If 
the people of Kashm ir are willing, for the sake of peace, to accept 
something less than  a free choice, tha t acceptance could still be an 
exercise of the right of self-determination. For example, if the Indian 
Governm ent and representatives of the people of Kashmir were able 
to agree on the restoration of full internal autonomy to Kashmir while 
retaining Indian control of defence and foreign affairs - a  solution 
supported by a num ber of those interviewed by the IC J  mission - a 
referendum  approving that solution would be a valid exercise of the 
right of self-determination.»

This addition is starkly a t variance, if not in contradiction, w ith 
th e  v iew  ex p ressed  in  th e  ea rlie r  v e rs io n  w h ich  s ta te d  th a t  an 
agreement reached through negotiations between India, Pakistan and 
the peoples of the State could be considered as self-determ ination 
provided it was approved by the Kashmiris through a referendum . 
The revised view also negates the U N  Security Council Resolutions 
w hich  clearly  recogn ize P ak is tan  as a  p a rty  to th e  d ispu te . M y 
Governm ent therefore has the following comments to offer:

(a) There cannot be a  piece-meal solution of the Kashmir dispute 
specially  w hen  the  w ishes o f the  people o f the S ta te  are 
involved. I C J ’s repo rt suggesting: «Independence for the 
Valley of Kashmir would be a possibility*, ignores the wishes 
of the people of other regions. I t also belies the raidon d’etre of
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th e  p a rtitio n  of the S u b co n tinen t w hich  allow ed m uslim  
m ajority regions to join Pakistan. The only viable mechanism 
to  a sc e r ta in  th e  w ill o f th e  p eo p le  lies in  h o ld in g  o f a 
plebiscite in the whole State of Jam m u and Kashmir.

(b) The idea of «less than a free choice», totally disregards the 
intensity of the commitment of the Kashmiri people for self- 
determ ination . The fundam ental question  is; w ould such 
argum ent find favour w ith the people of Kashmir who have 
totally  rejected Indian  rule in the State? If  unprecedented 
Ind ian  repression could no t deter the people of the State 
from  dem anding  a «free choice* w ould  it be possib le to 
c o n v in c e  th em  to  a g re e  to  a so lu tio n  w h o se  fo rc ib le  
imposition constitutes the root cause of the present unrest in 
the State. The Kashmiris have not rendered unprecedented 
sacrifices for the sake of internal autonomy. The genesis of 
the Kashmir dispute lies in the denial of the just aspirations 
of the Kashmiri people, who have been deceived by broken 
Indian promises.

F ourteen
T he A ppend ices to  th e  R e p o rt do n o t lis t th e  U N  S ecu rity  

Council Resolution 122/57 which is highly relevant to the report. The 
text of this Resolution 122/57 is reproduced as Annexure.

The Governm ent of Pakistan sincerely hopes that the IC J  mission 
would expedite the process of finalizing and issuing the report since it 
has already been delayed for no good reason. Since the last date for 
subm ission of the  com ments of the G overnm ents o f Pakistan  and 
India is Jan u a ry  30, 1995, we hope that the R eport would be issued 
shortly thereafter.

(Ahmad Kanial)
Ambaddador and Permanent Representative 
[Permanent Middion o f Pakistan, Geneva]

Hid Excellency
Mr. Adama Dieng,
Secretary General, International Commiddwn of Juridtd,
Chemin de Joinvitle 26, 1216 Cointrin,
Geneva.

29 January 1995
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A nnexure

Resolution 122 (1957) adopted 
by the Security Council a t iU 765th Meeting 

on 2 4  January, 1957.

The S ecu rity  C ouncil,
Having heard statements from representatives of the Governments 

o f Ind ia  and  P ak is tan  co ncern ing  the  d ispu te  over the  S ta te  of 
Jam m u and Kashmir,

Reminding the  G overnm ents and au thorities concerned  of the 
principle embodied in its resolutions 47 (1948) of 21 April 1948, 51 
(1948) of 3 Ju n e  1948, 80 (1950) of 14 M arch 1950 and 91 (1951) of 
30 M arch 1951, and the United Nations Commission for India and 
Pakistan resolutions of 13 August 1948 and 5 Jan u a ry  1949, that the 
final disposition of the State of Jam m u and Kashmir will be made in 
acco rd an ce  w ith  th e  w ill o f th e  p eop le  ex p re ssed  th ro u g h  th e  
democratic method of a free and impartial plebiscite conducted under 
the auspices of the United Nations,

Reaffirm*) the affirmation in its resolution 91 (1951) and declares 
that the convening of a Constituent Assembly as recommended by the 
G e n e ra l C o u n c il o f  th e  «A11 J a m m u  a n d  K a sh m ir  N a tio n a l 
Conference* and any action tha t Assembly m ay have taken or might 
attem pt to take to determine the future shape and affiliation of the 
entire State or any part thereof, or action by the parties concerned in 
support of any such action by the Assembly, would not constitute a 
disposition of the State in accordance with the above principle;

Decided to continue its consideration of the dispute.
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N ote on Sourced

A ppendix 4

The main sources for the historical background were:
GUPTA, Sisir: Kadhmir —A Study in India-PakLitan Relation/^

A thorough and scholarly book. Though w ritten from an 
Ind ian  p o in t of view, it is fa ir and  w ell-balanced. Its 
limitations are that it only covers the period up to 1964, 
and that, being mainly concerned with the impact of the 
K ashm ir dispute on Ind ia’s external relations, it deals 
relatively briefly with internal developments in Kashmir.

JAGMOHAN: M y Frozen Turbulence in Kashmir66
The au tobiography of the high-m inded b u t autocratic 
and  controversia l G overnor of Jam m u  an d  K ashm ir 
from  1984 to 1989, and  again  for a b rie f  b u t crucial 
period from Jan u ary  to M ay 1990

LAMB, Alastair: Kadhnur —A  Disputed Legacy67
Lam b is p e rh ap s the  lead ing  W estern  ex p e rt on the 
politics and recent history of the Him alaya-Karakoram  
region. H is book, though regarded by some as unduly 
sympathetic to Pakistan, is essential reading.

65 Asia Publish ing H ouse (1966).
66 Allied Publishers Ltd. (3rd  Edition, 1993).
67 R oxford  Books (1991).
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PURI, Balraj: Jammu and Kashmir — Triumph and Tragedy of Indian
F ed era lism and Kashmir Towards Insurgency69

Balraj Puri has been involved at a high level in political 
life in Jam m u and Kashmir for many years. A supporter 
of accession to India, his books are critical of w hat he 
sees as Indian m ishandling of the situation w hich has 
alienated the people of Kashmir.

THOMAS, Raju: Perspectives on Kashmir — The Roots of ConfLict in South 
Asia70

A collection of chapters from different authors — mostly 
academics — w ritten from a wide variety of viewpoints.
The chapter by  Ashutosh Varshney is outstanding and 
m ay w ell be th e  b est sh o r t a cco u n t o f th e  K ashm ir 
problem y et written. Also notable are the introduction by 
th e  e d ito r  a n d  th e  c h a p te r  b y  R e e ta  C h o w d h a ri 
Tremblay on the often overlooked problems of Jam m u.

An interesting book about the early post-partition years is Danger 
in Kashmir, by Jo se f  Korbel.”1 Karan Singh’s autobiography72 is also 
of considerable interest.

There is an extensive litera tu re  on the legal p rincip le of self- 
determ ination. Professor Jam es C raw ford’s The Creation of Stated in 
International Law,73 though not very recent, is the most helpful.

68 S terling  Publishers P riva te L td. (1981).
69 O rien t L ongm an L td . (published as p a rt o f th e  series 'T racts fo r the Tim es', 1993).
70 W estview  Press (1992).
71 P rinceton U niversity  P ress (1954, revised edition 1966).
72 P ublished  in  tw o volum es, 'H e ir  A p p a ren t' (1982) and 'S ad ar-i-R iy asa t' (1985), 

com bined in one volum e in  1989 (O x fo rd  U niversity  Press).
73 C larendon P ress (1979)
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A ppendix 5
United N ations General Assem bly 

Resolution 1514 (1960)
1514 (X V ) . Declaration on the granting  o f independence to colonial countries and peoples

The General Assembly,
M indful of the determ ination proclaim ed by the peoples of the 

w orld  in th e  C h a rte r  o f the  U n ited  N ation s to  reaffirm  fa ith  in 
fundam ental hum an rights, in the dignity and w orth  of the hum an 
person, in the equal rights of men and women and of nations large 
and small and to promote social progress and better standards of life 
in larger freedom,

Condcwud of the need for the creation of conditions of stability and 
well-being and peaceful and friendly relations based on respect for 
the principles of equal rights and self-determination of all peoples, 
and of universal respect for, and observance of, hum an rights and 
fundam ental freedom s for all w itho u t d istinction  as to race, sex, 
language or religion,

Recognizing the passionate yearning for freedom in all dependent 
peoples and the decisive role of such peoples in the attainm ent of their 
independence,

Aware of the increasing conflicts resulting from  the denial of or 
im pedim ents in the  w ay  o f the  freedom  of such  peoples, w hich  
constitute a serious threat to world peace,

Considering the im portant role of the United Nations in assisting 
the m ovem ent for independence in Trust and N on-Self-G overning 
Territories,

Recognizing that the peoples of the w orld ardently desire the end of 
colonialism in all its manifestations,
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Convinced tha t the continued existence of colonialism prevents the 
developm ent of in ternational econom ic co-operation, im pedes the 
social, cultural and economic development of dependent peoples and 
militates against the U nited Nations ideal of universal peace,

Affirming tha t peoples may, for their own ends, freely dispose of 
th e ir  n a tu ra l  w e a lth  a n d  re so u rc e s  w ith o u t p re ju d ic e  to  an y  
obligations arising out of international economic co-operation, based 
upon the principle of m utual benefit, and international law,

Believing th a t  th e  p ro c e s s  o f l ib e ra t io n  is i r r e s is t ib le  an d  
irreversible and that, in order to avoid serious crises, an end m ust be 
put to colonialism and all practices of segregation and discrimination 
associated therewith,

Welcoming the em ergence in recent years of a large num ber of 
d e p e n d e n t te r r i to r i e s  in to  fre e d o m  a n d  in d e p e n d e n c e , an d  
recognizing the increasingly powerful trends towards freedom in such 
territories which have not yet attained independence,

Convinced th a t all peoples have an inalienable right to complete 
freedom, the exercise of their sovereignly and the integrity of their 
national territory,

Solemnly proclaims the  necessity  o f b ring in g  to a speedy  and 
unconditional end colonialism in all its forms and manifestations;

And to this end
Declared that:

1. The subjection of peoples to alien subjugation, domination and 
exploitation constitutes a denial of fundam ental hum an rights, is 
c o n tra ry  to  th e  C h a r te r  o f th e  U n ite d  N a tio n s  a n d  is an 
impediment to the promotion of w orld peace and co-operation.

2. All peoples have the right to self-determination; by virtue of that 
right they freely determine their political status and freely pursue 
their economic, social and cultural development.
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3. In a d e q u a c y  o f  p o lit ic a l , eco no m ic , so c ia l or e d u c a tio n a l 
p re p a re d n e ss  sh o u ld  n ev er serve as a p re te x t fo r delay ing  
independence.

4. All arm ed action or repressive m easures of all k inds directed 
against dependent peoples shall cease in order to enable them  to 
e x e rc is e  p e a c e fu lly  a n d  f re e ly  th e ir  r ig h t  to  co m p le te  
independence, and the integrity of their national territory shall be 
respected.

5. Immediate steps shall be taken, in Trust and Non-Self-Governing 
Territories or all o ther territo ries w hich have not y e t attained 
independence, to  tran sfe r all pow ers to the peoples of those 
territories, w ithout any conditions or reservations, in accordance 
w ith  th e i r  f re e ly  e x p re s se d  w ill a n d  d e s ire , w ith o u t an y  
distinction as to race, creed or colour, in order to enable them to 
enjoy complete independence and freedom.

6. A ny a tte m p t aim ed a t th e  p a rtia l o r to ta l d isru p tio n  of the  
n a tio n a l u n ity  an d  th e  te r r i to r ia l  in te g r i ty  o f a c o u n try  is 
incompatible with the purposes and principles of the Charter of 
the U nited Nations.

7. All States shall observe faithfully and strictly the provisions of 
the C harter of the U nited Nations, the Universal Declaration of 
H um an  R ights and  the  p re se n t D ec la ra tio n  on th e  basis of 
equality, non-interference in the internal affairs of all States, and 
respect for the sovereign rights of all peoples and their territorial 
integrity.

947tb plenary meeting, 
14 December 1960.
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A ppendix 6
United N ations General Assem bly 

Resolution 2625 (1970)
2625 (XXV). Declaration on Principles of International Law concerning Friendly 

Relations and Co-operation among States in accordance with 
the Charter of the United Nations

The General Assembly,
Recalling its resolutions 1815 (XVII) of 18 Decem ber 1962, 1966 

(X V III) of 16 D ecem ber 1963, 2103 (XX) of 20 D ecem ber 1965, 
2181 (XXI) of 12 D ecem ber 1966, 2327 (X X II) of 18 D ecem ber 
1967, 2463 (X X III) of 20 D ecem ber 1968 and 2533 (XXIV) of 8 
D e c e m b e r  1969, in  w h ic h  it  a f f irm e d  th e  im p o rta n c e  o f  th e  
p ro g re ss iv e  d ev e lo p m en t an d  co d ifica tio n  o f th e  p rin c ip le s  of 
in te rna tion a l law  concern ing  friend ly  rela tions and co-operation  
among States,

Having considered the report of the Special Committee on Principles 
of International Law concerning Friendly Relations and Co-operation 
among S ta te s ,w h ic h  met in Geneva from 31 M arch to 1 M ay 1970,

Emphasizing th e  p aram o u n t im portance of the C h a rte r of the 
U n ited  N ation s for the  m ain tenance o f in te rn a tio n a l peace and  
secu rity  an d  for th e  developm en t o f frien d ly  re la tio n s an d  co 
operation among States,

Deeply convinced tha t the adoption of the Declaration on Principles 
of International Law concerning Friendly Relations and Co-operation 
among States in accordance w ith the C harter of the United Nations 
on the occasion of the twenty-fifth anniversary of the United Nations 
would contribute to the strengthening of world peace and constitute a 
landm ark in the developm ent of in ternational law and of relations

74 Official records o f th e  G eneral Assembly, T w enty-fifth  Sessions, Supplem ent N ° 18 
(A/8018).
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am ong S tates, in p ro m o tin g  the  ru le  of law  am ong na tions and 
particularly the universal application of the principles embodied in 
the Charter,

Considering the desirability of the wide dissemination of the text of 
the Declaration,

1. Approved the Declaration on Principles of International Law 
concerning Friendly  R elations and C o-operation am ong 
S ta te s  in a c c o rd an ce  w ith  th e  C h a r te r  o f th e  U n ited  
N a tio n s , th e  te x t o f w h ich  is an n ex ed  to th e  p re se n t 
resolution;

2. Expredded ltd appreciation to  th e  S p ec ia l C om m ittee  on 
P r in c ip le s  o f In te rn a tio n a l L aw  c o n ce rn in g  F rie n d ly  
R elations an d  C o-operation  am ong S ta tes for its w ork  
resulting in the elaboration of the Declaration;

3. Recommendd tha t all efforts be made so that the Declaration 
becomes generally known.

1883rd plenary meeting, 
24 October 1970.



Annex,
Declaration on Principle<i o f International Law concerning Friendly Relations 

and Co-operation among Stated in accordance with the 
Charter o f the United Natwnd

Preamble
The General Ajdembly,

Reaffirming in the terms of the C harter of the United Nations that 
th e  m a in te n a n c e  o f  in te rn a t io n a l  p eace  a n d  se c u r ity  a n d  th e  
development of friendly relations and co-operation between nations 
are among the fundamental purposes of the United Nations,

Recalling that the peoples of the United Nations are determined to 
practise tolerance and live together in peace with one another as good 
neighbours,

Bearing in mind the importance of maintaining and strenghtening 
in te rna tion a l peace founded  upon  freedom , equality, justice and 
respect for fundam ental hum an rights and o f developing friendly 
relations among nations irrespective of their political, economic and 
social systems or the levels of their development,

Bearing in mind aUo the param ount im portance of the C harter of 
the United Nations in the prom otion of the rule of law among nations,

Condidering th a t  the  fa ifth fu l observance of th e  p rinc ip les of 
in te rna tion a l law  concern ing  friend ly  rela tions an d  co-operation  
am ong S ta tes and  the  fulfilm ent in  good faith  of the  obligations 
assumed by States, in accordance with the Charter, is of the greatest 
im portance for the m aintenance of international peace and security 
and for the  im plem entation  of the  o th e r purposes of the  U n ited  
Nations,

Noting th a t the great political, economic and social changes and 
scientific progress w hich have taken  place in the w orld  since the
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adoption of the C harter give increased importance to these principles 
and to the need for their more effective application in the conduct of 
States w herever carried on,

Recalling the established principle that outer space, including the 
M o o n  a n d  o th e r  c e le s tia l  b o d ie s , is n o t  su b je c t to  n a tio n a l 
appropriation by claim of sovereignty, by means of use or occupation, 
or by any other means, and mindful of the fact tha t consideration is 
being given in the U nited  N ations to  the question of establishing 
other appropriate provisions similarly inspired,

Convinced tha t the strict observance by States of the obligation not 
to intervene in the affairs of any other State is an essential condition 
to ensure that nations live together in peace w ith one another, since 
the practice of any form of intervention not only violates the spirit 
and letter of the Charter, b u t also leads to the creation of situations 
which threaten international peace and security,

Recalling th e  d u ty  o f S ta tes to  re fra in  in th e ir  in te rn a tio n a l 
re lations from  m ilitary, political, econom ic or any  o ther form  of 
coercion  aim ed against the  po litica l in d epen d ence  of te rr ito ria l 
integrity of any State,

Considering it e ssen tia l th a t  a ll S ta te s  sh a ll re fra in  in  th e ir  
in ternational relations from  the th re a t or use of force against the 
territorial integrity or political independence of any State, or in any 
other m anner inconsistent w ith the purposes of the United Nations,

Considering it equally essential th a t all S tates shall settle th e ir 
in te rna tion a l d isputes by  peaceful m eans in accordance w ith  the 
Charter,

Reaffirming, in accordance w ith the Charter, the basic importance 
of sovereign equality and stressing that the purposes of the United 
N ations can be implemented only if States enjoy sovereign equality 
and com ply fully w ith  the requ irem ents of th is p rincip le in  the ir 
international relations,

Convinced th a t the  subjection  of peoples to  alien subjugation, 
dom ination  and  explo ita tion  constitu tes a m ajor obstacle  to the  
prom otion of international peace and security,



Convinced tha t the principle of equal rights and self-determination 
of peoples constitu tes a significant contribu tion  to  contem porary  
international law, and tha t its effective application is o f param ount 
im portance for the  prom otion o f friendly  relations am ong States, 
based on respect for the principle sovereign equality,

Convinced in consequence that any attem pt aimed at the partial or 
total disruption of the national unity and territorial integrity of a State 
or country or at its political independence is incompatible w ith the 
purposes and principles of the Charter,

Considering the provisions of the C harter as a whole and taking 
into account the role of relevant resolutions adopted by the competent 
organs of the U nited Nations relating the content of the principles,

Considering tha t the progressive development and codification of 
the following principles:

(a) The principle that States shall refrain in their international 
relations from the threat or use of force against the territorial 
in tegrity  or political independence of any State, or in any 
other m anner inconsistent w ith the purposes of the United 
Nations,

(b) T he p rinc ip le  th a t S ta tes shall settle  th e ir  in te rn a tio n a l 
d isp u te s  b y  p e a c e fu l m ean s m  su ch  a m a n n e r  th a t  
in te r n a t io n a l  p e a c e  a n d  se c u r i ty  a n d  ju s t ic e  a re  n o t 
endangered,

(c) The duty  not to intervene in m atters w ithin  the dom estic 
jurisdiction of any State, in accordance with the Charter,

(d) T he d u ty  o f S ta te s  to  c o -o p e ra te  w ith  one a n o th e r  m  
accordance w ith the Charter,

(e) The p rin c ip le  o f equal r ig h ts  and  se lf-d e te rm in a tio n  of 
peoples,

(f) The principle of sovereign equality of States,
(g) T he p rin c ip le  th a t  S ta te s  sh a ll fu lfil in  good  fa ith  th e
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obligations assumed by them  in accordance with the Charter, 
so as to secure their m ore effective application w ithin the 
international community, w ould prom ote the realization of 
purposes of the United Nations,

Having considered the principles of in ternational law  relating  to 
friendly relations and co-operation among States,

1. Solem nly proclaim s the follow ing principles:
The principle th a t Stated dh a ll refra in  in their in tern a tio n a l  
relations from  the th rea t or use o f force a ga in st the territo ria l  
in tegrity  or po litica l independence o f any State, or in a n y  other 
m anner inconsistent with the purposed o f  the United Nations

Every State has the duty to refrain in its international relations 
from  the th rea t or use o f force against the te rrito ria l in tegrity  or 
p o lit ic a l  in d e p e n d e n c e  o f an y  S ta te , o r m  a n y  o th e r  m a n n e r  
inconsistent w ith the purposes of the United Nations. Such a threat 
or use of force constitutes a violation of international law and the 
C harte r of the U nited  N ations and  shall never be em ployed as a 
means of settling international issues.

A w ar of agression constitu tes a crim e against the peace, for 
which there is responsibility under international law.

In accordance w ith  the purposes and principles of the U nited 
Nations, States have the duty to refrain from propaganda for wars of 
aggression.

Every State has the duty to refrain from the threat or use of force 
to violate the existing international boundaries of another State or as 
a m eans o f so lv ing  in te rn a tio n a l d isp u tes, in c lu d in g  te r r ito r ia l  
disputes and problems concerning frontiers of States.

Every State likewise has the duty to refrain from the th reat or use 
of force to violate international lines of demarcation, such as armistice 
lines, established by  or p u rsu an t to an international agreem ent to 
which it is a party  or which it is otherwise bound to respect. Nothing 
in the foregoing shall be construed as prejudicing the positions of the 
parties concerned w ith regard to the status and effects of such lines 
under their special regimes or as affecting their tem porary character.
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States have a duly to refrain from acts of reprisal involving the use of 
force.

Every State has the duty to refrain from any forcible action which 
deprives peoples referred  to in the elaboration  of the princip le of 
equal rights and self-determination of their right to self-determination 
and freedom and independence.

E v e ry  S ta te  h as th e  d u ty  to  r e f r a in  fro m  o rg a n iz in g  o r 
encouraging the organization  of irregu lar forces or arm ed bands, 
including m ercenaries, for incursion into the te rrito ry  o f another 
State.

Every State has the duty to refrain from organizing, instigating, 
assisting or partic ipating  in acts of civil strife or te rro ris t acts in 
another State or acquiescing in organized activities within its territory 
directed towards the commission of such acts, when the acts referred 
to in the present paragraph involve a th reat or use of force.

T he te r r i to ry  o f a  S ta te  shall n o t be th e  o b jec t o f m ilita ry  
occupation resulting from  the use of force in contravention of the 
provisions of the Charter. The territo ry  of a State shall not be the 
object of acquisition by another State resulting from the threat or use 
of force. No territorial acquisition resulting from the threat or use of 
force shall be recognized as legal. Nothing in the foregoing shall be 
construed as affecting :

(a) Provisions of the  C harte r or any in ternational agreem ent 
p rio r to the C harter regim e and valid under international 
law; or

(b) The powers o f the Security Council under the Charter.
All States shall pursue in good faith negotiations fo r the early 

conclusion of a universal treaty  on general and complete disarmament 
under effective international control and strive to adopt appropriate 
measures to reduce international tensions and strengthen confidence 
among States.

All States shall comply in good faith w ith their obligations under 
the generally recognized principles and rules of international law with
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respect to the m aintenance of international peace and security, and 
shall endeavour to make the United Nations security system based on 
the Charter more effective.

N o th in g  in  th e  fo rego ing  p a ra g ra p h s  shall be co n s tru ed  as 
enlarging or diminishing in any way the scope of the provisions of the 
C harter concerning cases in which the use of force is lawful.

The principle th a t Stated dhall dettle their inter n a tion a l didputes 
by  peacefu l m eans in duch a  m anner th a t in tern a tion a l peace 
ana decurity and  ju stice are n o t endangered

Every State shall settle its international disputes w ith other States 
by peaceful m eans in such a m anner th a t in ternational peace and 
security and justice are not endangered.

States shall accordingly seek early and ju st settlem ent of their 
international disputes by  negotiation, inquiry, mediation, conciliation, 
a rb itra t io n , ju d ic ia l se ttlem en t, re s o r t  to  reg io n a l ag encies o r 
arrangem ents or other peaceful means of their choice. In seeking such 
a settlement the parties shall agree upon such peaceful means as may 
be appropriate to the circumstances and nature of the dispute.

The parties to a dispute have the duty, in the event of failure to 
reach a solution by any one of the above peaceful means, to contine to 
seek a settlement of the dispute by other peaceful means agreed upon 
by them.

States parties to an international dispute, as well as other States, 
shall refrain from any action which may aggravate the situation so as 
to endanger the maintenance of international peace and security, and 
shall act in accordance w ith the purposes and principles of the United 
Nations.

International disputes shall be settled on the basis of the sovereign 
equality of States and in accordance with the principle of free choice 
of means. Recourse to, or acceptance of, a settlement procedure freely 
agreed to by States with regard to existing or future disputes to which 
they are parties shall not be regarded as incompatible with sovereign 
equality.
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N othing in the foregoing paragraphs prejudices or derogates from 
the applicable provisions of the Charter, in particular those relating to 
the pacific settlement of international disputes.

The prin ciple  concerning the du ty  n o t to intervene in m a tters  
within the domestic jurisdiction  o f a n y  State, in accordance with 
the Charter

N o State or group of States has the right to intervene, directly or 
indirectly, for any reason whatever, in the internal or external affairs 
o f any other State. Consequently, arm ed intervention and all o ther 
forms of interference or attem pted threats against the personality of 
the State or against its political, economic and cultural elements, are 
in violation of international law.

No State may use or encourage the use of economic, political or 
any other type of measures to coerce another State in order to obtain 
from it the subordination of the exercise of its sovereign rights and to 
secure from it advantages of any kind. Also, no State shall organize, 
assist, foment, finance, incite or tolerate subversive, terrorist or armed 
activities d irected  tow ards the v iolent overthrow  of the  regime of 
another State, or interfere in civil strife in another State.

The use of force to  deprive peoples of th e ir national iden tity  
constitutes a violation of their inalienable rights and of the principle 
of non-intervention.

E v ery  S ta te  has an  in a lien ab le  r ig h t to  choose its po litica l, 
economic, social and cultural systems, w ithout interference in any 
form by another State.

N o th in g  in  th e  fo rego ing  p a ra g ra p h s  shall be c o n s tru ed  as 
affec ting  the  re le v an t p ro v is ion s o f  th e  C h a rte r  re la tin g  to  the 
maintenance of international peace and security.

The du ty o f S ta tes to co-operate with one another in accordance 
with the Charter

States have the duty to co-operate w ith one another, irrespective 
of the differences in their political, economic and social systems, in 
the various spheres of in ternational relations, in order to m aintain 
in te rn a tio n a l peace  an d  se c u r ity  an d  to  p ro m o te  in te rn a tio n a l
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economic stability and progress, the general welfare of nations and 
in ternational co-operation free from  discrim ination based on such 
differences.

To this end :
(a) States shall co-operate w ith  other States in the maintenance 

of international peace and security;
(b) States shall co-operate in the prom otion of Universal respect 

for, an d  observan ce  of, h um an  rig h ts  an d  fun d am en ta l 
freedoms for all, and m the elimination of all forms of racial 
discrimination and all forms of religious intolerance;

(c) S ta tes  shall co n d u c t th e ir  in te rn a tio n a l re la tio n s in  th e  
econom ic, social, cu ltu ra l, tech n ica l an d  tra d e  fields in 
accordance w ith the principles of sovereign equality and non
intervention;

(d) States M em bers of the U nited Nations have the duty to take 
jo in t and separate action m co-operation w ith  the U nited  
N ations in accordance w ith  the relevant provisions of the 
Charter.

S tates should co-operate in the econom ic, social and cu ltu ral 
fields as well as in the field of science and technology and for the 
prom otion of international cultural and educational progress. States 
should co-operate in the prom otion of economic growth throughout 
the world, especially that of the developing countries.

The principle o f  equal rightd and  delf-determination o f peopled
By virtue of the principle of equal rights and self-determination of 

peoples enshrined in the C harter of the United Nations, all peoples 
have the right freely to determine, w ithout external interference, their 
political status and  to pursue  th e ir economic, social, and cu ltu ral 
development, and every State has the duty  to respect this right in 
accordance w ith the provisions of the Charter.

Every State has the duty to promote, through joint and separate 
a c tio n , r e a l iz a tio n  o f  th e  p r in c ip le  o f  e q u a l r ig h ts  an d  se lf 
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determ ination of peoples, in accordance w ith  the provisions of the 
Charter, and to render assistance to the United Nations in carrying 
out the responsibilities entrusted to it by the C harter regarding the 
implementation of the principle, m order:

(a) To promote friendly relations and co-operation among States; 
and

(b) To bring a speedy end to colonialism, having due regard to 
the freely expressed will of the peoples concerned;

a n d  b e a r in g  in  m in d  th a t  su b je c tio n  o f p e o p le s  to  a lie n  
subjugation, domination and exploitation constitutes a violation of the 
principle, as well as a denial of fundam ental hum an rights, and is 
contrary to the Charter.

Every State has the duty to prom ote through joint and separate 
action universal respect for and observance of hum an rights and 
fundamental freedoms in accordance with the Charter.

The establishment of a sovereign and independent State, the free 
association or integration with an independent State or the emergence 
into any other political status freely determined by a people constitute 
modes of implementing the right of self-determination by that people.

Every State has the duty to refrain from any forcible action which 
deprives peoples referred to above in the elaboration of the present 
p rin c ip le  o f th e ir  r ig h t to  se lf-d e te rm in a tio n  an d  freedom  and  
independence. In their actions against, and resistance to, such forcible 
action in pursuit of the exercise of their right to self-determination, 
such peoples are entitled to seek and to receive support in accordance 
w ith the purposes and principles of the Charter.

The territory of a  colony or other Non-Self-Governing Territory 
has, u n d e r the  C harte r, a s ta tu s sep ara te  and  d istin c t from  the 
territo iy  of the State administering it; and such separate and distinct 
status under the C harter shall exist until the people of the colony or 
N on-S elf-G overning  T errito ry  have exercised  th e ir  rig h t of self- 
determ ination in accordance w ith  the Charter, and particularly  its 
purposes and principles.
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N o th in g  in th e  fo reg o ing  p a ra g ra p h s  shall be co n s tru ed  as 
authorizing or encouraging any action w hich w ould dismember or 
impair, totally or in part, the territorial integrity or political unity of 
so v e re ig n  a n d  in d e p e n d e n t S ta te s  c o n d u c tin g  th e m se lv e s  in 
compliance w ith the principle of equal rights and self-determination 
of peoples as described above and thus possessed of a governm ent 
rep resen ting  the  w hole people belonging to the te rrito ry  w ithou t 
distinction as to race, creed or colour.

Every State shall refrain from any action aimed at the partial or 
total disruption of the national unity and territorial integrity of any 
other State or country.

The principle o f sovereign equality  o f Stated
All States enjoy sovereign equality. They have equal rights and 

d u ties an d  are  eq ua l m em bers o f th e  in te rn a tio n a l com m unity, 
notw ithstanding differences of an economic, social, political or other 
nature.

In particular, sovereign equality includes the following elements :
(a) States are juridically equal;
(b) Each State enjoys the rights inherent in full sovereignty;
(c) Each State has the duty to respect the personality of other 

States;
(d) The te rrito ria l in tegrity  and political independence of the 

State are inviolable;
(e) E ach  S tate has the rig h t freely  to  choose and develop its 

political, social, economic and cultural systems;
(f) Each State has the duty  to comply fully arid in good faith 

w ith  its in ternational obligations and  to live in peace w ith  
other States.
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The principle th a t S ta tes shall fu lfil in good fa ith  the obligations 
assum ed b y  them in accordance with the Charter

E very State has the duty  to fulfil in good faith the obligations 
assumed by it in accordance w ith the C harter of the United Nations.

E very  S tate has the duty  to fulfil in good faith its obligations 
under the generally recognized principles and rules of international 
law.

E very State has the du ty  to fulfil in good faith its obligations 
under international agreements valid under the generally recognized 
principles and rules of international law.

W here obligations arising under international agreements are in 
conflict w ith the obligations of members of the United Nations under 
the C harter of the United Nations, the obligations under the C harter 
shall prevail.

General P a rt
2. D eclares  t h a t :
In their in terpretation  and application the above principles are 

interrelated and each principle should be construed m the context of 
other principles.

Nothing in this Declaration shall be construed as prejudicing in 
any m anner the provisions of the C harter or the rights and duties of 
M em ber States under the C harter or the rights of peoples under the 
Charter, taking into account the elaboration of these rights in this 
Declaration.

3. Declared fu rth er  that :
T he p rin c ip le s  o f th e  C h a r te r  w h ich  a re  em b o d ied  in th is  

D eclara tion  co nstitu te  basic p rincip les of in te rn a tio n a l law, and
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consequently appeals to all States to be guided by these principles in 
their international conduct and to develop their m utual relations on 
the basis of the strict observance of these principles.
consequently appeals to all States to be guided by these principles in 
their international conduct and to develop their mutual relations on 
the basis of the strict observance of these principles. 
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A ppendix  7
United N ations Security Council Resolution 47  (1948)

47 (1948). Resolution of 21 April 1948 

[S I 726]

The Security Council,
Having considered th e  co m pla in t of th e  G o v ern m en t o f In d ia  

concerning the dispute over the State of Jam m u and Kashmir,
Having heard th e  re p re se n ta tiv e  o f In d ia  in su p p o r t o f th a t  

complaint and the reply and counter-complaints of the representative 
of Pakistan,

Being strongly of the opinion that the early restoration of peace and 
order in Jam m u and Kashmir is essential and that India and Pakistan 
should do their utm ost to bring about a cessation of all fighting,

Noting with satisfaction tha t both India and Pakistan desire that the 
question of the accession of Jam m u and Kashmir to India or Pakistan 
should be decided  th rou g h  the  dem ocratic m ethod  of a free and 
impartial plebiscite,

Considering th a t  th e  c o n tin u a tio n  of th e  d isp u te  is lik e ly  to  
endanger international peace and security,

Reaffirms its resolution 38 (1948) of 17 Jan u ary  1948;
Resolves that the membership of the Commission established by its 

resolution 39 (1948) of 20 Jan u ary  1948 shall be increased to five and 
shall include, in  ad d itio n  to  th e  m em bership  m en tioned  in th a t 
resolution, representatives of ... and ..., and that if the membership of 
the Commission has not been com pleted w ithin  ten  days from the 
date of the adoption of this resolution the President of the Council 
may designate such other M em ber or M embers of the United Nations 
as are required to complete the membership of five;
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Instructs  th e  C om m ission  to p ro ceed  a t once to  th e  In d ian  
subcontinent and there place its good offices and m ediation at the 
disposal of the Governm ents of India and Pakistan w ith a view to 
facilitating the taking of the necessary measures, both with respect to 
the restoration of peace and order and to the holding of a plebiscite, 
by  the two Governments, acting in co-operation w ith one another and 
w ith the Commission, and further instructs the Commission to keep 
the Council informed of the action taken under the resolution; and, to 
this end,

Recommends to  th e  G o v ern m en ts  o f In d ia  an d  P a k is ta n  th e  
following measures as those which in the opinion of the Council are 
appropriate to bring about a cessation of the fighting and to create 
proper conditions for a free and impartial plebiscite to decide w hether 
the State of Jam m u and Kashmir is to accede to India or Pakistan:

A. R e sto ra tio n  o f  peace an d order
1. The G overnm ent of Pakistan should undertake to use its best

endeavours:

(a) To secure the  w ithd raw al from  the S tate  of Jam m u  and 
Kashm ir of tribesm en and Pakistani nationals not normally 
resident therein who have entered the State for the purpose 
of fighting, and to prevent any in trusion into the State of 
such elements and any furnishing of m aterial aid to  those 
fighting in the State;

(b) To make known to all concerned that the measures indicated 
in this and the following paragraphs provide full freedom to 
all subjects of the State, regardless of creed, caste, or parly, 
to express th e ir views and to vote on the question of the 
accession of the  State, and th a t therefore they should co
operate in the maintenance of peace and order.

2. The Governm ent of India should:
a) W hen it is established to the satisfaction of the Commission 

set up m accordance with the Council's resolution 39 (1948) 
that the tribesm en are w ithdraw ing and that arrangem ents 
for the cessation of the fighting have become effective, put
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into operation in consultation with the Commission a plan for 
w ithdraw ing their own forces from Jam m u and Kashmir and 
re d u c in g  them  p ro g re ss iv e ly  to  th e  m in im um  s tre n g th  
re q u ir e d  fo r  th e  s u p p o r t  o f  th e  c iv il p o w e r to  th e  
maintenance of law and order;

b) M ake know n th a t the w ithdraw al is taking place m  stages 
and announce the completion of each stage;

c) W hen the Indian forces have been reduced to the minimum 
strength mentioned in (a) above, arrange in consultation with 
the Commission for the stationing of the remaining forces to 
be carried out in accordance w ith the following principles :
i) T h a t th e  p resen ce  o f tro o p s  sh o u ld  n o t a ffo rd  any  

in tim id a tio n  o r a p p e a ra n c e  o f in tim id a tio n  to  th e  
inhabitants of the State;

ii) That as small a num ber as possible should be retained in 
forw ard areas;

lii) That any reserve of troops which may be included in the 
total strength should be located within their present base 
area.

3. The Governm ent of India should agree that until such time as the 
Plebiscite Administration referred to below finds it necessary to 
exercise the powers of direction and supervision over the State 
forces and police provided for in paragraph 8, they will be held m 
areas to be agreed upon w ith the Plebiscite Administrator.

4. After the plan referred to in paragraph 2 (a) above has been put 
into operation, personnel recruited locally in each district should 
so fa r as p ossib le  be u tilized  fo r th e  re -e s ta b lish m e n t and  
maintenance of law and order w ith due regard to protection of 
m inorities, subject to  such additional requirem ents as m ay be 
sp ec if ie d  by  th e  P le b isc ite  A d m in is tra tio n  r e fe r r e d  to  in  
paragraph 7.

5. I f  th ese  local forces shou ld  be found  to be in ad equ a te , the 
Commission, subject to the agreement of both the Government of 
India and the Governm ent of Pakistan, should arrange for the 
use of such forces of either Dominion as it deems effective for the
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purpose of pacification.

B. Plebiscite
6. The G overnm ent of India should undertake to ensure th a t the 

G overnm ent o f the S tate invite the m ajor political groups to 
designate responsible representatives to share equitably and fully 
in the conduct of the administration at the ministerial level while 
the plebiscite is being prepared and carried out.

7. The Governm ent of India should undertake th a t there will be 
established in Jam m u and Kashm ir a Plebiscite Administration 
to hold a plebiscite as soon as possible on the question of the 
accession of the State to India or Pakistan.

8. The G overnm ent of India should undertake .that there will be 
delegated  by the  S tate to  the  Plebiscite A dm inistration  such 
powers as the la tter considers necessary for holding a  fair and 
impartial plebiscite including, for that purpose only, the direction 
and supervision of the State forces and police.

9. The Governm ent of India should, at the request of the Plebiscite 
A dm in istration , m ake available from  the  Ind ian  forces such 
assistance as the Plebiscite Adm inistration m ay require for the 
performance of its functions.

10. (a) The Governm ent of India should agree that a nominee of the
Secretary-General of the U nited Nations will be appointed to 
be the Plebiscite Administrator.

(b) The Plebiscite Administrator, acting as an officer of the State 
of Jam m u and Kashmir, should have authority to nominate 
his assistants and other subordinates and to draft regulations 
governing the Plebiscite. Such nominees should be formally 
appo in ted  and  such d ra ft regu lations should be form ally 
prom ulgated by the State of Jam m u and Kashmir.

(c) T he G o v e rn m e n t o f  In d ia  sh o u ld  u n d e r ta k e  th a t  th e  
G o v ern m en t of Ja m m u  an d  K ashm ir w ill ap p o in t fu lly  
qualified persons nominated by the Plebiscite Adm inistrator 
to act as special magistrates within the State judicial system
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to  h e a r  c ases  w h ic h  in  th e  o p in io n  o f th e  P le b isc ite  
Adm inistrator have a  serious bearing on the preparation for 
and the conduct of a free and impartial plebiscite.

(d) The term s of service of the A dm inistrator should form  the 
subject of a separa te  nego tia tion  betw een  the  Secretary- 
General of the United Nations and the Government of India. 
The A dm inistrator should fix the term s of service for his 
assistants and subordinates.

(e) The A dm inistrator should have the righ t to com m unicate 
d irec tly  w ith  the  G overnm ent o f the  S tate  and  w ith  the 
C om m ission  o f th e  S e c u rity  C ou n cil and , th ro u g h  the  
C om m issio n , w ith  th e  S e c u r i ty  C o u n c il, w ith  th e  
G o v e rn m e n ts  o f In d ia  a n d  P a k is ta n  a n d  w ith  th e ir  
representatives w ith the Commission. It would be his duty to 
bring to the notice of any or all of the foregoing (as he m his 
discretion may decide) any circumstances arising which may 
tend, in his opinion, to in terfere  w ith  the freedom  o f the 
plebiscite.

11. The G overnm ent of India should undertake to prevent, and to 
give full support to the Adm inistrator and his staff in preventing, 
any th rea t, coercion or in tim idation , b rib e ry  or o ther undue 
influence on the voters in the plebiscite, and the Government of 
In d ia  sh o u ld  p u b lic ly  a n n o u n c e  a n d  sh o u ld  c au se  th e  
G overnm ent of the S tate to announce this undertak ing  as an 
in ternational obligation b inding  on all public au thorities and 
officials in Jam m u and Kashmir.

12. The G overnm ent of India should them selves and th rough  the 
G o v ern m en t o f th e  S ta te  d ec la re  an d  m ake k now n  th a t  all 
subjects of the State of Jam m u and Kashmir, regardless of creed, 
caste or party, will be safe and free in expressing their views and 
in voting on the question of the accession of the State and that 
there  will be freedom  of the press, speech and assem bly and 
freedom of travel in the State, including freedom of lawful entry 
and exit.

13. The Governm ent of India should use and should ensure tha t the 
Governm ent of the State also use their best endeavours to effect 
the w ithdrawal from the State of all Indian nationals other than
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those who are normally resident therein or who on or since 15 
August 1947 have entered it for a  lawful purpose.

14. The Governm ent of India should ensure that the Governm ent of 
the State releases all political prisoners and take all possible steps 
so that:

(a) All c itizens o f th e  S ta te  w ho have le ft it on acco u n t of 
d istu rbances are invited , and are free, to  re tu rn  to th e ir  
homes and to exercise their rights as such citizens;

(b) There is no victimization:
(c) M inorities in all parts of the S tate are accorded adequate 

protection.
15. The Commission of the Security Council should at the end of the 

plebiscite certify to the Council whether the plebiscite has or has 
not been really free and impartial.

C. General provisions
16. The Governments of India and Pakistan should each be invited 

to nominate a representative to  be attached to the Commission 
for such assistance as it m ay require in the perform ance of its 
task.

17. The Commission should establish in Jam m u and Kashmir such 
o b se rv e rs  as it  m ay re q u ire  o f a n y  o f th e  p ro c e e d in g s  in 
pursuance of the measures indicated m the foregoing paragraphs.

18. The Security  Council Commission should carry  out the tasks 
assigned to it herein.

Adopted a t the 286th meeting. ̂

75 T he d raft resolution w as voted  on p arag rap h  by  p aragraph . N o  vote w as taken  on 
th e  texte as a  whole.
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The five members of the U nited N ations Commission for India 
and Pakistan were : CZEC H O SLO V A K IA  (nominated by India on 
10 February 1948); B E LG IU M  and C O L O M B IA  (appointed by the 
Council on 23 April 1948 - see the decision below); A R G E N T IN A  
(nominated by Pakistan on 30 April 1948); U N IT E D  STATES O F 
A M ER IC A  (designated by the President of the Council on 7 M ay 
1948, in  th e  a b se n c e  o f  a g re e m e n t b e tw e e n  A rg e n t in a  a n d  
Czechoslovakia on the member to be designated by them).

Decision
A t its 287th meeting, on 23 April 1948, the Council, pursuant to 

its resolution 47 (1948), appoin ted  Belgium and Colom bia as the 
additional members of the U nited Nations Commission for India and 
Pakistan.

Adopted by 7 voted to none, with 4  abstention*) (Belgium, Colombia, 
Ukrainian Soviet Socialist Republic, Union o f Soviet Socialist Republics).
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A ppendix 8
United N ations Security Council Resolution 91 (1951)

Resolutions Adopted A nd Decisions Taken By 
The Security Council In 1951

Part I. Questions considered by the Security Council under its 
responsibility for the maintenance of international peace 
and security

Complaint OfAggress ion Upon The Republic O f K orea76
90 (1951). Resolution of 31 January 1951 

[S/1995]
The Security Council

Resolved to remove the item  «Com plaint of aggression upon the 
Republic of Korea* from the list of m atters of which the Council is 
seized.

Adopted unamimously a t the 53Lft meeting.

The India-Pakistan  Question77 
91 (1951). Resolution o f 5 0  March 1951 

[S/2017/Rev. I ]
The Security Council,

Having received  and noted the  re p o rt o f S ir O w en D ixon, the 
U n ited  N ations R epresen ta tive  for In d ia  and  P ak is tan ,7  ̂ on his

76 Resolutions o r decisions on th is question  w ere also adopted  by  the C ouncil in  1950.
77 Resolutions o r decisions on this question  w ere also adopted  by  the C ouncil in  1948, 

1949 and  1950.
78 See O fficial R ecords o f th e  S ecurity  Council, F ifth  year, S upplem ent for Sep tem ber 

th ro u gh  D ecem ber 1950, docum ent S/1791 and  A d d .l.
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m ission in itia ted  b y  S ecurity  C ouncil reso lu tion  80 (1950) o f 14 
M arch 1950,

Observing th a t  th e  G overnm en ts o f In d ia  an d  P a k is tan  have 
accepted the provisions of the U nited Nations Commission for India 
and Pakistan resolutions of 13 August 194879 and 5 Jan u a ry  194980 
and have reaffirmed their desire that the future of the State of Jam m u 
and Kashm ir shall be decided through the dem ocratic m ethod of a 
free and im partial plebiscite conducted  under the auspices of the 
United Nations,

Observing that on 27 October 1950 the General Council of the «A11 
Jam m u  and K ashm ir N ational Conference* adop ted  a resolution  
recom m ending  th e  conven ing  of a co n s titu en t assem bly  fo r the 
purpose of determining the «future shape and affiliations of the State 
o f Jam m u  an d  K ashm ir*; observ ing  fu r th e r  from  sta tem ents of 
responsible au thorities th a t action is proposed  to convene such a 
constituent assembly and that the area from which such a constituent 
assembly w ould be elected is only a p a rt of the whole territo ry  of 
Jam m u and Kashmir,

Reminding the G overnm ents and  au thorities concerned  of the 
principle embodied in its resolutions 47 (1948) of 21 April 1948, 51 
(1948) o f 3 Ju n e  1948 and 80 (1950) of 14 M arch  1950 and the 
United Nations Commission for India and Pakistan resolutions of 13 
August 1948 and 5 Ja n u a ry  1949, th a t the final disposition of the 
State of Jam m u and Kashm ir will be made in accordance w ith the 
will of the people expressed through the democratic method of a free 
and impartial plebiscite conducted under the auspices of the United 
Nations,

A ffirm ing  th a t  th e  c o n v en in g  o f a  c o n s ti tu e n t  a ssem b ly  as 
recom m en d ed  by  th e  G en era l C ouncil o f th e  «A11 Ja m m u  and  
K ashm ir N ational C onference* and any action th a t the assem bly 
might attem pt to take to determine the future shape and affiliation of 
the entire State or any part thereof would not constitute a disposition 
of the State in accordance w ith the above principle,

79 Ibid., T h ird  Y ear, Supplem ent for N ovem ber 1948, docum ent S/1100, para. 75.
80 Ibid., F ou rth  Y ear, S upplem ent for J a n u a iy  1949, docum ent S/1196, para . 15.
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Declaring itd belief th a t it is the duty  of the Security  Council in 
c a rry in g  o u t its p rim a ry  re sp o n s ib ility  fo r th e  m ain ten an ce  o f 
in te rn a tio n a l peace  a n d  secu rity  to  a id  th e  p a rtie s  to  reach  an 
am icab le  so lu tio n  o f th e  K ash m ir d isp u te  an d  th a t  a p ro m p t 
settlement of this dispute is of vital importance to the maintenance of 
international peace and security;

Observing from Sir Owen D ixon’s report that the main points of 
difference preventing agreement between the parties were:

(a) The procedure for and the extent of demilitarization of the 
State preparatory  to the holding of a plebiscite, and

(b) The degree of control over the exercise of the functions of 
government in the State necessary to ensure free and fair 
plebiscite,

1. Acceptd, in com pliance  w ith  h is req u es t, S ir O w en  D ix o n ’s 
resignation and expresses its gratitude to Sir Owen for the great 
ability and devotion w ith which he carried out his mission;

2. Decided to appoint a United Nations Representative for India and 
Pakistan in succession to Sir Owen Dixon;

3. IrutructJ the U nited N ations Representatives to proceed to the 
subcontinent and, after consultation w ith the G overnm ents of 
India and Pakistan, to effect the demilitarization of the State of 
J a m m u  an d  K ash m ir on th e  b asis  o f th e  U n ite d  N a tio n s  
Commission for Ind ia  and Pakistan  resolutions o f 13 A ugust 
1948 and 5 Jan u ary  1949;

4. Calbt upon the parties to  co-operate w ith  th e  U n ited  N ations 
R e p re s e n ta t iv e  to  th e  fu l le s t  d e g re e  in  e f fe c tin g  th e  
demilitarization of the State of Jam m u and Kashmir;

5. Instruct*) the U nited  N ations R epresen ta tive  to re p o rt to the 
Security Council within three months from the date of his arrival 
on the subcontinent; if, at the tim e of th is report, he has not 
effected demilitarization in accordance with paragraph 3 above, 
or obtained the agreement of the parties to a plan for effecting 
such dem ilitarization, the U nited N ations R epresentative shall
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report to the Security Council those points of difference between 
the parties in regard to the interpretation and execution of the 
agreed resolutions of 13 August 1948 and 5 Jan u ary  1949 which 
he consider m ust be resolved to enable such demilitarization to 
be carried out;

6. Calld upon the parties, in the event of their discussions w ith the 
United Nations Representative failing in his opinion to result in 
full agreement, to accept arbitration upon all outstanding points 
of difference reported by the U nited Nations Representative in 
acco rdance w ith  p a ra g ra p h  5 above, such  a rb itra tio n  to  be 
carried  out by  an arb itra to r, o r a panel or a rb itra to rs , to  be 
appointed by the President of the International C ourt of Justice 
after consultations with the parties;

7. Decided th a t  th e  m ilita ry  o b se rv e r  g ro u p  sh a ll c o n tin u e  to  
supervise the cease-fire in the State;

8. Requedtd the Governm ents of India and Pakistan to ensure that 
the ir agreem ent regard ing  the cease-fire shall continue to be 
faith fu lly  observed  and  calls upon  them  to tak e  all possible 
m e a su re s  to  e n su re  th e  c re a tio n  an d  m a in te n a n c e  o f  an 
atmosphere favourable to the prom otion of further negotiations 
and  to re fra in  from  any action likely to p rejudice a ju s t and 
peaceful settlement;

9. Requedtd the Secretary-G eneral to  provide the U nited  N ations 
R epresentative for Ind ia  and Pakistan  w ith  such services and 
facilities as m ay be necessary in carrying out the term s of this 
resolution.

Adopted a t the 539th meeting by 8 voted to none, with 3  
abdtentiond (India, Union o f Soviet Social'ut RepubLicd, 
Yugodlavia).
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Decisions
At its 543rd meeting, on 30 April 1951, the Council appointed Mr. 

F ra n k  P. G raham  U n ited  N ation s R epresen ta tive  for In d ia  and 
Pakistan.

Adopted by 7 voted to none, with 4  abstentions (India, 
N etherlands, Union o f  Sov ie t S o c ia lis t Republics, 
Yugoslavia).

At its 548th meeting, on 29 M ay 1951, the Council approved the 
tex t of a le tter to be sent by  the President to the G overnm ents of 
India and Pakistan, reading as follows :

«I have the honour to call your attention to the im portant 
principles regarding the India-Pakistan question restated 
in the Security  C ouncil resolu tion  of 30 M arch  1951 
[resolution. 91 (1951)].
«Members of the Security Council, a t its 548th meeting 
held on 29 M ay 1951, have heard w ith satisfaction the 
a ssu ra n c e s  o f th e  re p re s e n ta t iv e  o f In d ia  th a t  any  
constituent assembly that may be established in Srinagar 
is not intended to prejudice the issues before the Security 
Council or to come in its way.
«On the other hand, the two communications to me, as 
P residen t of the  Council, from  the representatives of 
Pakistan, set forth in documents S/211981 and S/214573 , 
contain reports which, if they are correct, indicate that 
steps are being taken  by  the Y uvaraja of Jam m u and 
Kashmir to convoke a  constituent assembly, one function 
of w hich, according to Sheikh A bdullah, w ould be ‘a 
decision on the future shape and affiliation of Kashmir'.

81 Ibid, S ix th  Y ear, Supplem ent fo r 1 A pril th ro u gh  30 J u n e  1951.
73 Ibid.,
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A ppendix  9

Article 370  o f the Constitution o f India
370. Temporary provisions with respect to the State o f Jam m u and K a jh m ir .^  -

(1) N otwithstanding anything in this Constitution, -
(a) the provisions of Article 238 shall not apply in relation to 

the State of Jam m u and Kashmir;
(b) the pow er of Parliam ent to make laws for the said State 

shall be limited to-
(i) those m atters in the Union List and the Concurrent

List which, in consultation w ith the G overnm ent of 
the State, are declared by the President to correspond 
to m atters specified in the Instrum ent of Accession 
governing the accession of the State to the Dominion 
of Ind ia  as the m atte rs w ith  resp ec t to  w hich  the 
Dominion Legislature may make laws for that State; 
and

(ii) such  o th e r m a tte rs  in  th e  sa id  L ists as, w ith  the
co n cu rren ce  of th e  G overnm ent o f th e  S ta te , the
President may by order specify.

82 In  e x e rc is e  o f  th e  p o w e rs  c o n fe r r e d  b y  th is  a r t ic le  th e  P re s id e n t ,  on  th e  
recom m endation  o f th e  C onstituent Assem bly o f the S ta te o f J am m u  and  Kashm ir, 
declared  that, as from  the 17th day o f N ovem ber, 1952, th e  said A rt. 370 shall be 
o pera tiv e  w ith  th e  m odification  th a t  fo r th e  E x p lan a tio n  in  cl. (1) thereo f, th e  
following E xplanation  is substitued, nam ely
«Explanation.- F o r th e  purposes o f this article, th e  G overnm ent o f th e  S ta te m eans 
th e  person  for th e  tim e being recognized by  th e  P residen t on th e  recom m endation 
o f th e  Legislative A ssem bly o f th e  S ta te  as th e  ^S adar-i-R iyasat o f Ja m m u  and  
K ashm ir, acting  on th e  advice o f th e  C ouncil o f M in isters of the S tate for th e  time 
being in office.» (M in istiy  o f L aw  O rd e r N°. C .O .44, dated  the 15th N ovem ber, 
1952.) *N ow  «Governor».
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Explanation.- For the purposes of this article, the Government of 
the  S tate m eans the person  for the time being recognised by  the 
P resident as the M ah ara ja  of Jam m u  and K ashm ir acting  on the 
advice of the Council of M inisters for the time being in office under 
the M aharaja’s Proclamation dated the fifth day of M arch, 1948;

(c) the provisions of Article 1 and of this article shall apply in 
relation to that State;

(d) such of the other provisions of this Constitution shall apply 
in re lation  to  th a t S tate subject to such exceptions and 
modifications as the President may by order 83’specify :

Provided that no such order which relates to the m atters specified 
in the Instrum ent of Accession of the State referred to in paragraph
(1) of sub-clause (b) shall be issued except in consultation w ith the 
Governm ent of the State:

Provided further that no such order which relates to m atters other 
than  those referred to in the last preceding proviso shall be issued 
except w ith the concurrence of that Government.
(2) If the concurrence of the Government of the State referred to in 

paragraph  (ii) of sub-clause (b) of clause (1) or in the second 
p roviso  to sub-clause (d) of th a t clause be given before the 
C o n s ti tu e n t A ssem b ly  fo r  th e  p u rp o se  o f f ra m in g  th e  
C onstitution of the State is convened, it shall be placed before 
such Assembly for such decision as it may take thereon.

(3) N otw ithstanding  anything in the foregoing provisions o f this 
article, the President may, by public notification, declare that this 
article shall cease to be operative or shall be operative only with 
such exceptions and modifications and from such date as he may

83 See th e  C onstitution  (A pplication to Jam m u  and  K ashm ir) O rder, 1954, published 
w ith  th e  M in is try  o f  L aw  N o tifica tio n  N ° .C .O .48 , d a te d  th e  14th  M ay, 1954, 
G azette o f India. E x trao rd inary , P a rt II, S .3, p. 821, as am ended from  tim e to  time.
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Provided that the recommendation of the Constituent Assembly 
of the State referred  to  in clause (2) shall be necessary before the 
President issues such a notification.

200

Provided that the recommendation of the Constituent Assembly 
of the State referred to in clause (2) shall be necessary before the 
President issues such a notification. 

200 



MEMBERS OF THE INTERNATIONAL COMMISSION OF JURISTS
Acting President
LENNART GROLL
Vice Presidents
ENOCH DUMBUTSHENA 
TAI-YOUNG LEE 
CLAIRE L ’HEUREUX-DUBE
Members of Executive Committee
MICHAEL D. KIRBY (Chairman)
DALMO DE ABREU DALLARI 
DESMOND FERNANDO 
ASMA KHADER 
KOFI KUMADO 
FALI S. NARIMAN 
CHRISTIAN TOMUSCHAT

Judge, Stockholm Court of Appeal, Sweden

Former Chief Justice of Zimbabwe
Director, Korean Legal Aid Centre for Family Relations
ludge of the Supreme Court of Canada

President, NSW Court of Appeal, Australia; Special Representative of the UN 
Secretary-General for Human Rights in Cambodia 
Professor of Law, Sao Paulo, Brazil
Barrister, Sri Lanka; President, International Bar Association 
Advocate, Jordan
Senior Lecturer in Law, University of Ghana 
Advocate; former Solicitor-General of India
Professor of International Law, University of Bonn, Germany; Member, UN 
International Law Commission

Commission Members 
MOHAMMED BEDJAOUI 
ANTONIO CASSESE

ARTHUR CHASKALSON 
SIR ROBIN COOKE, KBE 
MARIE JOSE CRESPIN 
DATO’ PARAM CUMARASWAMY

DIEGO GARCIA-SAYAN 
SIR WILLIAM GOODHART, QC 
RAJSOOMER LALLAH 
EWA LETOWSKA
GLADYS V. LI, QC
NIALL MACDERMOT, CBE, QC
DANIEL HENRI MARCHAND 
J.R.W.S, MAWALLA 
FLORENCE N. MUMBA 
DORAB PATEL 
BERTRAND G. RAMCHARAN
HIPOLITO SOLARI YRIGOYEN
LASZLO SOLYOM 
DANIEL THURER 
THEO C. VAN BOVEN
JOSE ZALAQUETT

Judge; President International Court of Justice; Algeria
President, International Penal Tribunal on the former Yugoslavia; Professor of
International Law, European University Institute; President, European
Committee for Prevention of Torture; Italy
President, Constitutional Court of the Republic of South Africa
Judge; President, Court of Appeal, New Zealand
Member, Constitutional Council, Senegal
Advocate; UN Special Rapporteur on the Independence of Judges, Jurors and
Lawyers; former Chairman of Standing Committee on Human Rights,
International Bar Association; Malaysia
Executive Director, Andean Commission of lurists, Peru
Barrister at Law, United Kingdom
Substitute - Chief Justice of Mauritius; Member, UN Human Rights Committee 
Professor, Institute of Legal Sciences, Polish Academy of Sciences; former 
Ombudsman; Poland 
Deputy High Court Judge, Hong Kong
Former ICJ Secretary-General; former Minister of State for Planning and Land,
United Kingdom
Professor of Social Law, France
Advocate of High Court, Tanzania
Investigator-General, Zambia
Former Supreme Court Judge, Pakistan
UN Coordinator, Regional Political & Security Cooperation; Adjunct Professor, 
Columbia University School of International Affairs (New York); Guyana 
Senator, Argentina; Chairman, Human Rights Committee of the Inter
parliamentary Union
President, Constitutional Court of the Republic of Hungary 
Professor of International Law, Switzerland
Dean, Faculty of Law, University of Limburg, Netherlands; Member, UN 
Committee for Elimination of Racial Discrimination 
Advocate; Professor of Law, Chile

HONORARY MEMBERS
ANDRES AGUILAR MAWDSLEY, Venezuela 
ARTURO A. ALAFRIZ, Philippines 
DUDLEY B. BONSAL, United States of America 
WILLIAM J. BUTLER, United States of America 
ALFREDO ETCHEBERRY, Chile 
P. TELFORD GEORGES, Bahamas 
JOHN P. HUMPHREY, Canada 
HANS-HEINRICH JESCHECK, Germany 
P.J.G. KAPTEYN, Netherlands

JEAN FLAVIEN LALIVE, Switzerland
RUDOLF MACHACEK, Austria
NORMAN S. MARSH, United Kingdom
HAIM H. COHN, Israel KEBA MBAYE, Senegal
Sir SHRIDATH S. RAMPHAL, Guyana
JOAQUIN RUIZ-GIMENEZ, Spain
Lord SHAWCROSS, United Kingdom
TUN MOHAMED SUFFIAN, Malaysia
MICHAEL A. TRIANTAFYLLIDES, Cyprus

SECRETARY-GENERAL 
ADAMA DIENG



I , 



The International Commission of Ju rists (IC J), headquartered 
in Geneva, is a non-governmental organization in consultative 
status with the United Nations Economic and Social Council, 
UNESCO , the Council of Europe and the OAU. Founded in 
1952, its task is to defend the Rule of Law throughout the 
world and to work towards the full observance of the provi
sions in the Universal Declaration of Human Rights. It is com
posed of 30 distinguished jurists from around the globe and 
has 78 national sections and affiliated organizations.

International Commission of Jurists
P .O .B o x  160 - 26 , C h e m in  d e  J o in v ille  

C H -1 2 1 6  C o in tr in /G e n e v a  
S w itz e r la n d

T el: (4 1 2 2 ) 788  4 7  47, F ax : (4 1 2 2 ) 788  4 8  80




