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Preface

T he International Covenant on Civil and Political Rights (IC C PR ) is 
an international instrum ent tha t came into force on 23 M arch 1976 after 
the th irty  fifth deposit by a country (State Party) of an instrum ent of ra t
ification. The IC C PR  defines and circumscribes a variety of basic hum an 
rights and freedoms, and imposes an absolute and immediate obligation 
on each of the countries that have ratified it to “respect and ensure” these 
rights “to all individuals w ithin its territories and subject to its jurisdic
tion .” Included in this instrum ent is the basic righ t of non-discrimination, 
the right to a fair trial and specific rights in respect of death penalty sen
tencing, w hich is not prohibited bu t is restricted w ith  special safeguards 
and a view to its ultimate abolition. Prior to the coming into force of the 
IC C PR , another international instrum ent, the International Convention 
on the Elimination of All Forms of Racial Discrim ination (IC E R D ) had 
already been m force since 4 Jan u a ry  1969. The purpose of this 
Convention is to “adopt all necessary measures for speedily eliminating 
racial discrimination m all its forms and m anifestations” in all fields of 
public life. Again, the IC E R D  places an absolute and immediate obliga
tion on countries that ratify it to take certain steps to achieve this end. 
O ne of these obligations is to guarantee the right to everyone - w ithout 
distinction as to race, colour, or national and ethnic origin - to equality 
before the law m  the enjoyment of, among others, the right to equal trea t
m ent before the courts. Furtherm ore, the IC E R D  also places an obliga
tion on these countries to assure everyone w ithin their jurisdiction effec
tive protection and remedies against acts of racial discrimination.

In 1992, the U nited States ratified the IC C PR  and in 1994, it ratified 
the IC E R D . Both were ratified w ith reservations, or qualifications made 
by the U nited States in relation to some of the rights contained in these 
instrum ents - included reservations tha t relate to  the practise and proce
dure of death penalty sentencing w ithin the country. For example, the 
U nited States reserved the right to impose the death penalty on juveniles 
(persons under the age of 18), which is expressly prohibited under the 
IC C PR . However, in spite of this and other reservations, the US 
G overnm ent remains bound in international law to m eet various obliga
tions under these im portant hum an rights instrum ents.

D eath  penalty sentencing has a long history in the U nited States of 
America and allegations of it being applied in an unfair and racially 
biased m anner is not new. In 1972, a decision of the US Suprem e Court 
stated that the application of the death penalty under the then existing 
laws of the States of Georgia and Texas were “arb itrary  and capricious”.
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The effect of this decision was to hold m abeyance all death penalty laws, 
at state and federal levels - bu t several state legislatures soon revived the 
penally by am ending legislation. O thers followed, and in 1988, so did the 
federal government. In recent years, w ith the increase in violent crimes, 
those jurisdictions w ithin the US that provide for death penalty sentenc
ing have also aggressively adopted a policy of increasing its imposition 
and implementation, even after the US G overnm ent ratification of the 
IC C PR  and the IC E R D . As a result of this policy, according to the 
N AA CP Legal Defense Fund  and Educational Fund Inc., as of 31 
Jan u a ry  1996, there were 3,061 death row  offenders throughout the 
U nited States and 318 executions had taken place since Jan u a ry  1973. 
The overwhelming m ajority of the current death row  offenders are state 
offenders in state prisons. All executions have been of state offenders.

Today, U nited States federal law, United States m ilitary law and the 
law  of 38 states w ithin the U nited States of America provide for death 
penalty sentencing. However, the practices and procedures of death 
penalty sentencing in these jurisdictions, while having similarities, are not 
all the same. The reason for this variation is tha t each jurisdiction is free 
to make its own laws, w ith one overriding qualification, they m ust be 
compatible w ith the US Constitution, which confers basic rights upon all 
US citizens. These rights are thus minimum rights and the states are free 
to provide for greater protection. After the 1972 US Suprem e C ourt deci
sion, all jurisdictions tha t have re-introduced the death penally have 
included in their legislation the following protections against the risk of 
an “arbitrary  and capricious” application of the penalty:

• a bifurcated trial, w here guilt and innocence is determ ined first, 
followed by  a separate hearing for sentencing;

• the sentencer’s discretion being guided through prescribed 
aggravating factors and unlimited mitigating factors;

• at the state level, autom atic review of a death sentence to the 
superior state court.

After a conviction and a sentence of death has been confirmed, all 
offenders are able to bring habeas corpus applications for alleged violations 
of their constitutional rights. Federal offenders, who can only bring an 
application for breaches of federal constitutional rights, initiate their 
applications m the federal courts. State offenders can bring an application 
for breaches of state and federal constitutional rights and they are 
required to exhaust their habeas remedies in the state court before they 
can initiate a federal habeas claim in the federal courts. Through these post 
conviction appeals, offenders who allege that their conviction and/or sen
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tence was reached in violation of their constitutional due process rights, 
can challenge these allegations, and if proven, have their conviction 
and/or sentence set aside and an order for a  new  hearing made. In some 
cases p roof of the alleged violation will also establish the offender’s inno
cence, in others there will be a Ending that there has not been a proper 
conviction and sentence for capital murder. A result of these necessary 
post conviction appeals has been that offenders sentenced to death are 
spending long periods in prison not knowing w hether or not they will, in 
fact, be executed.

Despite protections from the most serious and irreversible criminal 
penally, allegations of its racial and unfair application have continued. 
Support has also been given to these allegations by sophisticated em piri
cal studies and specific cases w here innocence has been established. 
There is no doubt tha t death penally sentencing is a very emotive issue 
th a t has been very prom inent on the political agenda at both  state and 
federal levels w ithin the U nited States. The penally as such has been held 
to be constitutional, and state and federal legislatures and courts have 
endeavoured to  take steps to address some of the identified injustices. 
However, in its application, almost no regard has been had to accepted 
international norms, specifically US obligations under the IC C PR  and 
the IC ER D .

In  light of the increase in the num ber of death penalties being 
imposed and implemented, the continued allegations of its unjust applica
tion and the ratification by the US Governm ent of the IC C PR  and 
IC E R D , the International Commission of Ju ris ts  (IC J) decided to send 
a fact-finding mission to investigate federal and state practices and p ro
cedures in respect of capital punishm ent sentencing. In particular, the 
mission w ished to examine w hether such practices and procedures con
formed to the international obligations undertaken by the U nited States. 
The IC J  does not have a policy on the death penally and the task of the 
mission was to investigate and examine the country’s implementation at 
the federal (excluding the military and extra territoriae jurisdictions under 
the control of the US Governm ent) and state levels.

The mission consisted of Mr. Fali S. N arim an (Senior Advocate of the 
Suprem e C ourt of India and Chairm an of the IC J  Executive Committee), 
Ju stice  L ennart Groll (retired Ju d g e  of the Stockholm C ourt of Appeals 
and an IC J  Vice-President), Justice  Kayode Eso (retired Justice  of the 
Suprem e C ourt of N igeria) and  M rs. Sigrid H iggins (Executive 
Secretary of the IC J  and a lawyer from Australia). W ith a view to gath
ering first hand inform ation concerning the practices and procedures of 
capital punishm ent sentencing as it actually operates in the U nited States, 
the members of the mission visited W ashington D C  and the States of 
Pennsylvania, Georgia and Texas during the second half of Jan u a ry



1996, and personally conducted inquiries at both state and federal levels. 
These places w ere chosen as being illustrative of how death penally sen
tencing operated throughout the U nited States. The mission m et with a 
variety of people including:

• several federal and state judges;

• various federal and state prosecutors;

• defence attorneys;

• representatives of both federal 
and state attorney general’s offices;

• representatives of bar associations 
(including the American Bar Association);

• governm ent officials;

• professors of law and sociology; and

• members of civil rights and hum an rights organizations.

The m ission’s visit was made possible through the assistance of the 
IC J  affiliate in W ashington DC, the International Hum an Rights Law 
Group, who made all the arrangem ents and provided valuable assistance 
and inform ation both  before and after the mission.

D uring its visit, the mission was also provided w ith useful data and 
docum entation concerning the operation of capital sentencing and its 
implementation m the U nited States, as well as the intricate relation 
affecting such practices and procedures between the state and federal lev
els from all the individuals, bodies and organizations it met. The mission 
has also been assisted by one of its other affiliates in the U nited States, 
The American Association for the IC J , Inc., in N ew  York.

U nder the Rule of Law, the application of the death penalty in an 
unjust and racially discrim inatory m anner is unacceptable. Alleged per
petrators of serious crimes should and m ust be brought to justice, how
ever, they m ust also be dealt w ith in accordance to justice. This report of 
the IC J  mission provides a disturbing account of the difficulties involved
- even for a country w hich is regarded by m any as the w orld’s leading 
democracy and protector of basic individual rights and freedoms - in 
ensuring tha t the im plementation of the death penalty is in accordance

12 ._____ _________________________________  International Commission o f Jurists
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with accepted international norm s and its obligations under ratified in ter
national hum an rights instrum ents. M ore needs to be done, and the IC J  
urges the U nited States and other countries w ith death penalty sentenc
ing - including India and N igeria - to take the necessary steps to ensure 
that there is greater compliance with their international obligations.

Geneva, 
June 1996

Adama Dieng 
Secretaiy-General 

International Cointnudion o f Jurists



Introduction

A n y  consideration regarding the proper adm inistration of the death 
penally in the United States m ust begin w ith the US Constitution,1 and 
with a fair understanding of its provisions in this area. Particularly rele
vant to  the issue of capital punishm ent are:

• the Sixth and Seventh Amendments, w hich preserve the right 
of trial by ju ry  and guarantee that in criminal prosecutions, the 
accused shall have the right to assistance of Counsel and to a 
speedy and public trial by an im partial ju ry  of the state and dis
tric t w here the crime has been committed;

• the E ighth Amendment, which guarantees that in criminal 
cases “cruel and unusual punishm ents” will not be inflicted;

• and the Fourteenth Amendment, which prohibits the State 
(including the states of the Union) from depriving any person 
of his/her life or liberty w ithout due process of law, or from 
denying any person w ithin the U nited States the equal p rotec
tion of its laws.

But an understanding of the provisions of the US Constitution is not 
reached by a mere reading of its provisions. O ne m ust know  and under
stand how the relevant provisions have been interpreted by the final judi
cial arbiter, the Supreme C ourt of the United States - whose nine Justices 
enjoy life-tenure, are greatly respected and sit en banc. Through its deci
sions of the compatibility of laws w ith the constitution, the U S Supreme 
C ourt has acted as a m onitor of the quality of justice and moulded the 
laws of capital punishm ent, particularly in respect of the various state 
criminal justice systems have prim ary responsibility for ordinary crimes 
and w here the large m ajority of Criminal offences - including most of 
those tha t are punishable by death - are committed and prosecuted. The

The United States of America is a federated republic of 50 states and the District of 
Columbia. The latter covering the area in which the city of Washington, the seat of the 
US Federal Government is located and in respect of which the US Federal Legislature 
has exclusive sovereignty. Each of the 50 states however, has a large measure of indepen
dence, having its own constitution, elected government and legislature, laws and court 
system. But their laws must also be compatible with the US Constitution, which confers 
basic rights upon all US citizens. The most important rights and liberties are those con
tained in the Amendments to the US Constitution, particularly those known as the Bill of 
Rights.

1
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federal criminal justice system has equally been affected by the decisions 
of the US Suprem e Court, however, far fewer criminal offences, includ
ing federal capital offences, are committed in violation of federal law and 
prosecuted in the federal courts.

Moreover, to understand and assess the scope of federal laws and the 
different laws of each of the states, including laws providing for capital 
punishm ent, it is not sufficient to know  tha t such laws are not arb itrary  
or discrim inatory per m  and hence valid and constitutional. O ne m ust also 
remain inform ed as to how  the laws are being applied, and w hether in 
practice they are adm inistered fairly, w ithout discrimination and m  accor
dance w ith international standards accepted by the U nited States.

The present R eport consists of three parts:

P art I encapsulates the landm ark decisions of the US Suprem e Court 
in Furman (1972), Gregg (1976) and McCledkey (1987), and sets out the 
main features of two recent official studies (February  1990 and M arch 
1994) on racial disparity m the charging and imposition of capital sen
tences. It goes on to analyse the broad features of the US ratification of 
tw o principal in ternational hum an rights instrum ents, nam ely the 
International Covenant on Civil and Political Rights of 1966 (ICCPR, 
ratified  in J u n e  1992) and the In ternational Convention on the 
Elimination of All Form s of Racial Discrim ination of 1966 (IC E R D , ra t
ified in O ctober 1994). The consequences of the ratification and its 
im pact on capital sentencing are then recorded m the form of General 
Conclusions of the Mission. The th rust of these conclusions is that exist
ing practices and procedures in capital punishm ent sentencing do not 
conform to international obligations undertaken by the US under the 
IC C PR  and the IC E R D , and tha t such procedures and practices are both 
“arb itra ry” and discrim inatory”, m the sense m which these expressions 
have come to be understood in international law. The O verall Concerns - 
General Conclusions - are followed by the Findings of the M ission based 
on w hat is stated in P art I and II.

P art II contains a more detailed analysis — w ith reference to extensive 
supporting docum entation — of past and present practice and procedure 
of death penally sentencing in the U nited States. Introductory  chapters in 
support of this analysis trace the historical background of capital punish
m ent in the US, m arshal available statistics on the subject, and include a 
detailed study of the obligations undertaken and assumed by the United 
States under international law. C hapter 4 of P art II also provides a  sum 
m ary of the various stages of state and federal court proceedrngs in death 
penalty cases.
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P art III contains the relevant basic international instrum ents referred 
to m the text, as well as the statistical and docum entary appendices to the 
Report.



Pa i't I



Chapter 1
The Law s o f  C a p ita l P u n ish m en t

“W hat the Judges Say it  Is"

-P rior to 1972, every state in the US th a t authorised capital punishm ent 
had abandoned m andatory death penalties,perm itting instead the sen
tencing authorities unguided and unrestrained discretion regarding its 
imposition in particular capital cases. U nder state laws, no standards gov
erned the selection of the penalty - convicted defendants lived or died 
depending on the whim of one person (the Judge) or of twelve (the 
Ju ry ). But the constitutional status of discretionary sentencing in capital 
cases changed m Ju n e  1972. In the landm ark case of Furman v. Georgia, 
and in com panion cases,^ the m omentous question raised in the country’s 
highest court was w hether the imposition and implementation of the 
death penalty under laws of the States of Texas and Georgia constituted 
“cruel and  unusual punishm ent" in violation of the E igh th  and 
Fourteenth  Amendments.

Two Justices (B rennan and M arshall) concluded th a t the Eighth 
A m endm ent prohibited the death penalty altogether, and voted on that 
g round to  reverse individual judgm ents sustaining capital sentences. 
Three Justices (Douglas, S tew art and W hite) were unwilling to hold the 
death penalty  unconstitutional per se under the Eighth and Fourteenth 
Amendments, bu t voted to reverse the judgm ents under appeal on other 
grounds. Specifically, in separate opinions the three Justices concluded 
tha t discretionary sentencing unguided by legislatively defined standards 
violated the Eighth Am endm ent because it was “pregnant w ith discrimi
nation” (Douglas), because it perm itted the death penalty to be imposed 
“w antonly” and "freakishly” (Stew art), and because “there was no m ean
ingful basis for distinguishing the few cases in which it was imposed from 
the m any cases in w hich it was n o t” (W hite). It was the opinion of these 
three Justices tha t became the governing ratio (or rule) in Furman. O n 
this basis, death-sentences imposed under existing federal and state law 
(of w hich there w ere more than  24) w ere set aside.^

2 408 US 238 (1972); 33 L.Ed. 2d 346 at page 357.

3 See Moore v. iLUnou (1972) 408 US 786; 33 L.Ed. 2d. 706, rehearing denied 409 US 897;
34 L.Ed. 2d. 155; Stewart v. Majdachadettd (1972) 408 US 845; 33 L.Ed. 2d. 744 and list of 
decisions in Memorandum C(wed, 33 L.Ed. 2d. 745 to 765 setting out in brief the orders
striking down death-sentences under death-penalty statutes of more than twenty-four 
states.
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Furman v. Georgia (1972) was decided in an atm osphere suffused w ith 
concern regarding race bias in the adm inistration of the death penalty, 
particularly in the southern states. Behind the condemnation of unguided 
discretion (by the plurality in Furman) lay the spectre of racial prejudice, 
a factor specially emphasised in the concurring opinion of Justice 
Douglas: "It is the poor, the sick, the ignorant, the powerless and the 
hated who are executed. O ne searches our chronicles in vain for the exe
cution of any m em ber of the affluent section of the society” (408 US 238, 
251).

Following Furman, fourteen states and the D istrict of Columbia abol
ished their death penalty  laws. B ut since only two of the Justices m the 
plurality (B rennan and M arshall) had pronounced the death penalty 
invalid “in all circum stances”,^ those states wishing to reinstate the penal
ty  concentrated upon drafting statutes tha t w ould accord w ith — and 
address — the various criticisms of current legislation expressed in the 
concurring opinions of Justices Douglas, S tew art and W hite. Thirty-five 
of these states reviewed and revised their capital punishm ent guidelines 
in the light of the opinions issued by these three Justices, prim arily in an 
attem pt to eliminate the influence of race from the death sentencing 
process.

But the variety of opinions supporting the judgm ent in Furman engen
dered confusion as to w hat was permissible — or required — in imposing 
the death penalty  in accordance with the Constitution. Some states 
responded to w hat they thought to be the dictate of Furman by  adopting 
m andatory death penalties for a limited category of specific crimes, thus 
eliminating all discretion from the sentencing process in capital cases. 
O ther states attem pted to continue the practice of assessing the degree of 
culpability of each individual defendant convicted of a capital offense, 
while at the same time complying w ith Furman by providing standards to 
guide sentencing discretion.

These tw o divergent responses to  Furman w ere best exemplified in 
new laws enacted by the States of N orth  Carolina and Louisiana on the

4 When in Gregg v. Georgia (1976) the use of capital punishment was constitutionally 
upheld, Justice Marshall and his colleague Justice Brennan began their practice of 
henceforth dissenting in every case that upheld the death penalty. In a book which sur
veyed law and politics in the world's leading courts (Judging the World by Garry Strugess 
and Philip Chubb - Butterworths 1988), Justice Brennan was asked at what point he 
found precedent no longer binding. He replied:

"In my own case I have steadfastly adhered to the view tha t the death 
penalty is a cruel and unusual punishm ent in violation of the 8th 
Amendment. I have expressed that view in every death penalty case in the 
last ten years and I  will go right on until after I  am finished here." (emphadid 
added) .
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one hand and those of Georgia, Florida and Texas on the other. N orth  
Carolina and Louisiana completely eliminated all discretion by the sen- 1
tencm g body in a  limited num ber of specific crimes, instead substituting !
a m andatory death penalty m such cases. Revised legislation in the States 
of Georgia, Florida and Texas attem pted to furnish controlling guidelines 
to the sentencing body.

In Jan u a ry  1976, nearly four years after Furman, a Conference of 
Justices decided to review one case from each of the five states. In opin
ions handed down in these five cases (2 Ju ly  1976)5, four of the Justices 
(B urger C. J .,  W hite, Blackm un and R ehnquist J J )  took the position that 
all of the reviewed statutes in each of the five states complied w ith the 
Constitution. Two Justices (B rennan and M arshall J J )  took the position 
tha t none of them  so complied. As a result, the disposition of each case 
varied according to the votes of the three other Justices (Stewart, Powell 
and Stevens J J )  whose opinions determ ined the plurality in each of the 
cases. The plurality upheld the constitutionality of the statutes of Georgia,
Florida and Texas, bu t declared the newly enacted laws of N orth  
Carolina and Louisiana to be unconstitutional. In this latter connection, 
the joint opinions (of S tewart, Powell and Stevens J J )  reasoned th a t to  
comply w ith Furman, sentencing procedures should not create “a sub
stantial risk that the death penalty will be inflicted in an arb itrary  and 
capricious m anner.” (empbadu added)

It was, thus, m connection with this group of cases that the Supreme 
C ourt first reached the conclusion tha t capital punishm ent, per de, was not 
unconstitutional.6 A t the same time, however, Gregg v. Georgia (1976) also 
held tha t a constitutional violation w ould be established w henever a 
plaintiff dem onstrated a “pattern  of arb itrary  and capricious sentencing”.
As Justice  S tew art said in the judgm ent of the Court:

5 Gregg v. Georgia 428 US 153 (1976); Profitt v. Florida, 428 US 242 (1976); Jurak v. Texad, 
428 US 262 (1976); Wooddon v. North Carolina, 428 US 280 (1976) and Roberta v. Louisiana, 
428 US 325 (1976). It was in Woodson v. North Carolina that the Court emphasised the 
requirement of the Eighth Amendment that state and federal courts strike a "special bal
ance" in the context of capital sentencing (at page 305):

"Death, in its finality, differs more from life imprisonment than a 100-year 
prison term differs from one of only a year or two. Because of that qualitative 
difference, there is a corresponding difference in the need for reliability in the 
determination that death is the appropriate punishment in a specific case."

6 The judgment of the Court delivered by Justice Stewart said: (428 US 153, 187). "We 
hold that the death penalty is not a form of punishment that may never be imposed 
regardless of the circumstances of the offense, regardless of the character of the offender 
and regardless of the procedure followed in reaching the decision to impose it."
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"A system could have standards so vague th a t they would fail 
adequately to channel the sentencing decision patterns of 
juries, w ith the result that a pattern  of arb itrary  and capri
cious sentencing lrke that found unconstitutronal in Furman 
could occur.” (420 US 153, 195, footnote 46)

Four years after Gregg, in Godfrey v. Georgia 446 US 420 (1980) the 
Court held (in a 6 to 3 decision, 6:3) tha t a state that authorised capital 
punishm ent had a constitutional responsibility to  tailor and apply its laws 
in such a w ay as to avoid arb itrary  and capricious infliction of the death 
penalty. In the w ords of the judgment: “standardless sentencing discretion 
m ust be obviated". In a concurring opinion by Justice  M arshall (to w hich 
Justice Brennan subscribed) it was recorded tha t state appellate courts 
were incapable of guaranteeing the kind of objectivity and even-handed
ness that the C ourt had contem plated and hoped for in Gregg. Further,

“the disgraceful distorting effects of racial drscrimination and 
poverty continue to be parnfully visible in the imposition of 
death sentences (446 US 420, 439).... The task  of eliminating 
arbitrariness in the infliction of capital punishm ent is p rov
ing to be one which our criminal justice system - and perhaps 
any criminal justice system - is unable to perform . In short, 
it is now apparent tha t the defects that led my Brothers 
Douglas, S tew ard and W hite to concur in the Judgm en t rn 
Furman are present as well in the statutory schemes under 
which defendants are currently  sentenced to death” (446 US 
420, 440).

In 1982, in Eddingj v. Oklahoma 455 US 104, 112 (1982), the Court 
indicated it was m ore concerned w ith the risk of imposition of an arbi
trary  sentence than  the proven fact of such imposition, asserting tha t cap
ital punishm ent m ust be “imposed fairly and w ith reasonable consistency 
or not at all”.



Chapter 2
R a c ia l D iscrim in a tio n  an d  th e  M cC leskey Case

X he Suprem e C ourt thus ruled decisively on the unconstitutionality of 
a rb itrary  capital sentencing. But when five years later a pattern  of arbi
tra ry  sentencing outcome w as factually id en tified / the C ourt held by a 
narrow  m ajority (5:4) tha t statistical evidence could not support an  infer
ence of proven discrimination against the accused, as was allowable in 
Title V II cases.® In capital cases, studies th a t indicated “a discrepancy 
that appears to correlate w ith race” were insufficient to justify a constitu
tional challenge.

In McCle.tkey v. Kemp, 481 US 279 (1987), the Suprem e C ourt of the 
U nited States rejected an equal protection challenge to the Georgia cap
ital sentencing process. The challenge, brought by a black m an convicted 
of m urdering a w hite victim, alleged racial discrimination in the adminis
tration of the sentencing process. A statistical study (the Baldus Study) 
had revealed significant disparities in the imposition of the death sentence 
based on the race of the victim. According to the study defendants of 
either race who killed white victims w ere more than four times as likely 
to receive the death penalty as were defendants whose victims were 
black. M oreover, black defendants convicted of killing w hite victims had 
the greatest likelihood of being sentenced to death.

In  an opinion by Justice  Powell, (joined by  Chief Justice  Rehnquist 
and Justices W hite, O ’Connor, and Scalia), it was observed th a t a  basic 
principle of US constitutional law held tha t a defendant who alleged an

7 Soon after the death penalty was revived by the decisions in Gregg v. Georgia (1976),
efforts had begun to document racial bias in the administration of the death penalty. The
most sophisticated and persuasive of these documents was the Baldus Study, a legal and 
empirical analysis of the levels of arbitrariness and discrimination in the various stages of 
Georgia's capital sentencing system, post-Furman. This study finally reached the Supreme 
Court m the case of McCledkey in Justice Powell's last year on the Court.

8 As explained in Chapter 1 of Part II, in the 1960s, the US Congress enacted three com
prehensive civil rights laws, one of which was the Civil Rights Act of 1964. Title VII of
that Act related to employment discrimination and provided for civil remedies where 
there was proof of discrimination. In cases dealing with Title VII, the Supreme Court had 
accepted statistics in the form of multiple regression analysis to prove statutory violations, 
(see Bazemore v. 'Friday 478 US 385, 400-401. Opinion of Justice Brennan). But in crimi
nal capital cases, the view of the majority of the judges was that each case had to be decid
ed on its own merit, that each jury was unique in its composition, and that the decision 
rested on the specifics of each case, which would vaiy according to the characteristics of 
the particular individual defendant and the facts of the particular capital offence.
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equal protection violation had the burden of proving “the existence of 
purposeful discrim ination”, and tha t a corollary to this principle was that 
"a criminal defendant m ust prove tha t the purposeful discrimination had 
a discrim inatory effect on him ”.Thus, to  prevail u nder the Equal 
Protection Clause, the Court said,

“AlcCLeskey m ust prove that the decision-makers in his case 
acted w ith discrim inatory purpose. He offers no evidence 
specific to his own case that w ould support an inference that 
racial considerations played a p art in his sentence. Instead, 
he relies solely on the Baldus study. McCleskey argues that 
the Baldus study compels an inference that his sentence rests 
on purposeful discrimination. McCleskey’̂  claim tha t these 
statistics are sufficient p roof of discrimination, w ithout 
regard to the facts of a particular case, w ould extend to all 
capital cases in Georgia, a t least w here the victim was white 
and the defendant is black.”

In his dissenting opinion, Justice  Brennan (joined by Justices 
M arshall, B lackm un and Stevens) asserted tha t M cCleskey’s inability to 
prove the influence of race on any particular sentencing decision was 
irrelevant in evaluating his Eighth Am endm ent claim. Since Furman, had 
not the C ourt been m ore concerned w ith the risk of the imposition of an 
arb itrary  sentence ra ther than  the proven fact of one? Justice  Brennan 
then illustrated the “risk” faced by  W arren M cCleskey in homely prose:

“At some point in this case, W arren M cCleskey doubtless 
asked his lawyer w hether a ju ry  was likely to sentence him 
to die. A  candid reply to this question w ould have been dis
turbing. First, counsel would have to tell M cCleskey that 
few of the details of the crime or of M cCleskey s past crimi
nal conduct were more im portant than  the fact tha t his vic
tim was white. Furtherm ore, counsel w ould feel bound to tell 
McCleskey tha t defendants charged w ith  killing w hite victims 
in Georgia are 4.3 times as likely to be sentenced to death as 
defendants charged with killing blacks. In addition, frank
ness w ould compel the disclosure that it was more likely than 
not th a t the race of M cCleskey’s victim w ould determine 
w hether he received a death sentence: 6 of every 11 defen
dants convicted of killing a white person w ould not have 
received the death penalty if their victims had  been black, 
while, among defendants w ith aggravating and mitigating 
factors com parable to M cCleskey s, 20 of every 34 w ould not 
have been sentenced to die if their victims had been black. 
Finally, the assessment would not be complete w ithout the
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inform ation tha t cases involving black defendants and white 
victims are m ore likely to result in a death sentence than 
cases featuring any other racial combination of defendant 
and victim. The story could be told in a variety of ways, bu t 
M cCleskey could not fail to grasp its essential narrative line; 
there was a significant chance that race would play a prominent role 
in determining i f  he lived or died.

The C ourt today holds that W arren McCleskey's sentence 
was constitutionally imposed. It finds no fault in a system in 
w hich lawyers m ust tell their clients th a t race casts a large 
shadow on the capital sentencing process... (481 US 279 at
321)..... Concern for arbitrariness focuses on the rationality
of the system as a whole, and a system that features a signif
icant probability that sentencing decisions are influenced by 
impermissible considerations cannot be regarded as ratio
nal.” (481 US 279 at 323) (emphasis added).

M r. A nthony Lewis had criticized Justice  Powell’s plurality opinion 
m McCleskey as “effectively condoning the decision of racism in a p ro
found aspect of our law ”. Justice  Powell did not take the same view. In 
fact, a m onth before he retired, he joined w ith Justices Brennan, 
M arshall, Blackman and Stevens to constitutionally outlaw victim-impact 
statements. “It creates an impermissible risk”, said Powell in an opinion 
of the C ourt “th a t the capital sentencing decision will be made in an arbi
tra ry  m anner”. The appropriate focus in sentencing, he said, is the char
acter and culpability of the defendant, not the character of the victim or 
the emotional distress caused to the victim's family \Booth v. Maryland, 482 
US 496, 503-(1987)].9

Later, following his retirem ent, in an article published in the Harvard 
Law Review (102 Harv. L.R. p. 1035), Justice  Powell surveyed the problems 
posed by  “excessively repetitious litigation” m capital cases. The closing 
sentence of the article provides some hint of his growing doubts about the 
death penalty: “If capital punishm ent cannot be enforced even w here 
innocence is not an issue, and the fairness of the trial is not seriously ques
tioned, perhaps Congress and the  state legislatures should take a serious

9 But Booth v. Maryland was overruled by a strongly divided Court only four years after 
Powell's decision. In Perjon'j Payne v. Tenneddee, 115 L Ed. 2nd 720-(1991), plurality held 
that victim impact evidence may be tendered by the state before a capital sentencing jury 
and be considered by the juiy prior to sentencing. According to the decision, there is 
nothing unconstitutional about presentation of victim impact evidence.
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look at w hether the retention of a punishm ent tha t is being enforced only 
haphazardly is in the public interest.”*0

10 Two years later, in a conversation with his biographer John C. Jefferies, the result of 
which has been published in the Biography of Justice Lewu) F. Powell Jr. in 1994, Powell was 
asked whether he would wish to change his vote in any specific case. The conversation as 
recorded is significant:

"Yes. McCledkey v. Kemp. "
"Do you mean you would now accept the argument from statistics?"

"No. I would vote the other way in any capital case."
"In any capital case?"

"Yes."
"Even in Furman v. Georgia!"
"Yes, I have come to think that capital punishment should be abolished."

"Capital punishment," Powell then added, "serves no useful purpose.'' The United States 
was unique among the industrialised nations of the West in maintaining the death penal
ty, "and it was enforced so rarely that it could not deter.” Most important, "the haggling 
and delay and seemingly endless litigation in every capital case brought the Law itself into 
disrepute."



Chapter 3
Post M cC leskey  -  O ffic ia l S tudies: R a c ia l D isp a rity  

in  Charging7 S en ten cin g  an d  Im position  
o f  D ea th  Sen ten ces

A year after the McCUdhey judgm ent was handed down, Congress in 
enacting new  drug legislation re-introduced the federal death penalty  by 
including provision for the application of capital punishm ent for certain 
federal offenses (e.g. m urders committed in connection w ith narcotics 
violations). This law — the A nti-D rug Abuse Act of 1988 (PL-100-690) -  
also required  the Com ptroller General to  conduct a study of the various 
procedures used by states for determ ining w hether or not to  impose the 
death penalty  in specific cases. The Com ptroller General was to report to 
Congress on w hether any or all of the various procedures had created “a 
significant risk that the race of a  defendant, or the race of a victim against 
whom  a  crime w as committed, influence the likelihood that defendants in 
those States will be sentenced to death” (Section 848 (O) (2) of 21 USC. 
Right of Defendant to Justice without Dutcrimination). In conducting the study, 
the General A ccounting Office was required to:

“(a) use ordinary  m ethods of statistical analysis, including 
m ethods com parable to those ru led  admissible by the 
courts m  race discrimination cases under title V II of 
the Civil Rights Act of 1964;11

(b) study only crimes occurring after 1 Jan u a ry  1976, 
and

(c) determ ine what, if any, other factors may account for 
any evidence tha t the race of the defendant, or the 
race of the victim, influences the likelihood that 
defendants will be sentenced to death...”

To fulfil the m andate of enacted law, the US General Accounting 
Office undertook an evaluation synthesis — i.e. a review and critique of 
the existing research on the subject. It subsequently subm itted a report to 
the Senate and House Committee on the Jud ic iary  in February  1990 con

11 And this requirement, despite the fact that m McCledkey's case methods of statistical analy
sis in race discrimination cases (under Title VII of the Civil Rights Act) had been held to 
be inapplicable to capital-sentencing cases.
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cerning the adm inistration of death penalty sentencing in the individual 
states. The report concluded that there was a “pattern  of evidence indi
cating racial disparities m the charging, sentencing and imposition of the 
death penalty after the Furman decision.” In eighty-two percent of the 
studies considered in the report, the race of the victim was found to have 
influenced the likelihood of the defendant being subjected to a prosecu
torial decision to charge for a capital offence. It was also found that those 
who m urdered whites were more likely to receive the death penalty than  
defendants convicted of m urdering blacks. M oreover, the finding was 
rem arkably consistent among all the states of the Union having capital 
punishm ent s ta tu tes .^  The report concluded tha t strong “race-of-victim- 
influence” perm eated all stages of the criminal justice system .^

In M arch 1994, the Sub-Comm ittee on Civil and Constitutional 
Rights established by the Committee on the Jud ic ia ry  (of the 103rd 
Congress) subm itted its report on Racial D'uparitied in Federal Death Penalty 
Projecutwtu for the period 1988 to 1994. Its findings did not reveal any 
race-of-victim bias, bu t did disclose that an analysis of prosecutions under 
the federal death penalty provisions of the A nti-D rug Abuse Act, 1988 
showed eighty-nine per cent of the defendants “selected” for capital pros
ecution to be either African-American or M exican-American. The Sub
Committee recorded th a t the num ber of prosecutions under the 1988 Act 
had been increasing since 1991, w ith no decline in racial disparity, and 
that all ten of the then approved federal capital prosecutions had been 
against defendants of African-American origin. The report of the Sub
Committee concluded:

"... this pattern  of inequality adds to the m ounting evidence 
that race continues to play an unacceptable part in the appli
cation of Capital punishm ent in America today. It confirms

12 Jurisdictions with capital punishment statutes after Furman are set out in Part II Chapter 
2 at table 2.

13 On 25 January 1996, during a meeting with the Deputy Assistant Attorney General, 
Criminal Division, of the US Department of Justice, the Mission was informed that the 
Department had prepared and submitted a report to the House Sub-Committee com
menting on the General Accounting Office Report, and stating that the weight of reliable 
empirical evidence was that the primary determining factors in death penalty sentencing 
were relevant legal factors and not racial factors. The Mission was also told that the 
Department had formed the view that the statistical studies referred to in the GAO 
Report could not be used as an indicator of the factors taken into account by decision
makers during the legal process leading to a possible capital sentence. At the meeting the 
Deputy Assistant Attorney General agreed to provide, that evening, a copy of the 
Department's Report. To date, no copy has been provided, despite several telephone 
requests immediately after the meeting and a written request on 8 February 1996.



The reference m the report (RacialDidparitied in Federal Death Penalty Prosecution: 1.988-1994) 
to Justice Blackmun's observations is taken from that Justice s or his reasoned dissent in 
Caliuu v. Colluid (22 February 1994) 114 S.C. 1127, where the majority of the Court 
denied certiorari to the petitioner under sentence of death. In his dissent, Justice 
Blackmun had written:

"The arbitrariness inherent in the sentencer's discretion to afford mercy is exac
erbated by the problem of race. £ven under the most sophisticated death penal
ty statutes, race continues to play a major role in determining who shall live and 
who shall die. Perhaps it should not be surprising that the biases and prejudices 
that infect society generally would influence the determination of who is sen
tenced to death, even within the narrower pool of death-eligible defendants 
selected according to objective standards. No matter how narrowly the pool of 
death-eligible defendants is drawn according to objective standards, Furman's 
promise still will go unfulfilled so long as the sentencer is free to exercise unbri
dled discretion within the smaller group and thereby to discriminate..."

Justice Blackmun had joined, twenty-two years before, the dissenting opinions in Furman 
(1972), refusing to strike down the death-penalties imposed under the statutes of Texas 
and Georgia. ("I fear the Court has overstepped...")



Chapter 4
US R a tifica tio n

o f  In tern a tio n a l H um an R ights Instrum ents

I n  Ju n e  1992, the U nited States ratified one of the basic international 
hum an rights instrum ents: the Internationa! Covenant on Civil and 
Political R ights of 1966 (IC C PR , or "the Political C ovenan t”). 
Subsequently, in O ctober 1994, the U nited States also ratified the 
International Convention on the Elimination of All Forms of Racial 
D iscrim ination, 1966 (IC E R D , or "the Race Convention”). Both of these 
instrum ents contain provisions directly relevant to capital punishm ent 
sentencing and implementation.

Ratification  / Reservation

The accession to  the  first of these instrum ents (the Political 
Covenant) was accom panied by  several “reservations”, "understandings” 
and "declarations”. In this context, it should be noted tha t the function of 
the institution of “ratification” has undergone considerable changes du r
ing the last three centuries. Its present function is to express a S ta te’s con
sent to be bound by a trea ty  (or convention). Until it has been ratified, a 
treaty  requiring ratification is not binding upon the State concerned, 
despite prior signature of the treaty  on its behalf. Even w here a trea ty  is 
subject to  ratification, governm ents act as a rule on the basis that a treaty  
exists from the time of signature.

It, thus, follows from the nature of ratification — as an expression of 
consent to be bound by a trea ty  — that ratification m ust be either wholly 
given or refused, no conditional or partial ratification being possible. But 
a State th a t has made a permissible reservation against certain articles of 
a  trea ty  m ay exclude these from its ratification; this is not regarded as an 
instance of partial ratification. Moreover, rules similar to those which 
apply to  ratification also apply to  the exchange or deposit of instrum ents 
of accession.

W hat exactly constitutes permissible reservations however remains 
unclear. “R eservations” are not permissible in all circumstances or in 
respect of all provisions of a treaty. As a m atter of custom ary interna-
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tional law, this was made clear by the International C ourt in its Advisory 
Opinion in 1951 on the Reservation to the Convention on the Prevention 
and Punishm ent of the Crime of Genocide. In the absence o f a provision 
to the contrary, it w ould now appear th a t reservations to m ultilateral 
treaties are permissible only to the extent they do not conflict w ith  “the 
object and purpose of the treaty.” 5̂ However, the question of w here the 
authority lies to  determ ine the existence or absence of such conflict 
remains a subject of controversy.

As concerns “understandings”; it has been asserted tha t a State s wish 
to secure a certain interpretation for specific term s and clauses of a treaty
— i.e. to ratify the trea ty  as a whole upon the "understanding” tha t such 
term s and clauses bear a particular interpretation — is completely legiti
mate. In such cases (according to tha t view) ratification under condition 
of “understanding” does not introduce an am endm ent or an alteration of 
the trea ty  but only fixes the m eaning of otherw ise doubtful term s and 
clauses. However, for such interpretation to be binding upon other p a r
ties, their assent m ust be secured, “otherwise it m ight be possible for a 
contracting party  to modify substantially its obligations by means of its 
own interpretation of the provisions of the trea ty”.

Thus, for instance, in 1938, w hen the U nited States signed a num ber 
of international labour conventions subject to “understandings” that were 
made a part of the ratification, it was stated by the US Governm ent that 
these understandings “are deemed not to be ‘reservations’ which would 
require acceptance of other governments bu t merely clarifications of def
initions to show tha t the definitions accepted by  the U nited States of 
America are m fact those th a t w ere intended by the Conference”. 
(Oppenheim , International Law, Vol. I, para. 607).

Some unilateral declarations issued by party  States at the time of ra t
ification are regarded as having “dom estic” as opposed to “international” 
significance, for example the fifth “understanding” of the US G overnm ent 
to its ratification of the ICCPR, w hich is designed to  take account of the 
division of competence between the US federal and state governments. 
Australia had made a similar reservation to this effect in its ratification of 
the IC C PR  in 1980, and Sir R obert Jennings cites this as an example of 
a unilateral statem ent not having the effect of excluding or modifying the 
legal effect of the trea ty  provisions because it is prim arily of “political” 
(rather than  international) significance. (See Oppenheim, para. 614).

15 See Part II, Chapter 5 for further details.
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Following the action of the U nited States in  depositing various reser
vations, declarations and "understandings" together w ith its instrum ent of 
ratification to  the IC C PR , eleven European States who are parties to the 
Covenant filed objections condemning some of the U S reservations as 
being incom patible w ith the intent and purpose of the Covenant (see 
C hapter 3 of P art II).

US C om m itm ents
under the ICCPR and ICERD

A ccording to the provisions of the Political Covenant*6 as finally 
accepted and ratified by the U nited States (and even after taking into 
account the five express reservations, the four interpretative “declara
tions" and five "understandings" deposited w ith the ratification), several 
commitments on the p art of the US are clear:

(i) The US Governm ent has recognized and accepted tha t every 
hum an being has the inherent right to life, and undertakes to 
protect this righ t by law. It has further recognized that “no one 
shall be arbitrarily deprived of his life" (ICCPR, Article 6(1)). 
There is no specific or implied reservation taken to Article 6(1) 
nor any "understanding” that “arbitrarily” means only “illegal
ly."17

(ii) The US Governm ent has not articulated any reservations to 
Article 6 (Capital Punishm ent), other than  to Article 6 (2) — 
death penalty only for the most serious crimes — and Article 6 
(5) — prohibition of death penally for crimes committed by 
minors under eighteen years of age. (Both reservations have 
been pronounced to be "incompatible w ith the object and p u r
pose of the Covenant” by the U N  H um an Rights Committee; 
M arch - April 1995. Eleven State Parties to the Convenant 
have also made an objection to this effect in respect of the reser
vation to  Article 6 (5)).

16 See full text of International Covenant on Civil and Political Rights (ICCPR) in Basic 
Text 1.

17 In the opinion of the Special Rapporteur of the UN Sub-Commission on Prevention of 
Discrimination and Protection of Minorities the reason for the use of the words "arbi
trary" or "arbitrarily" in the Universal Declaration of Human Rights and ICCPR was to 
protect individuals from both "illegal" and "unjust" acts. See freedom of the Individual under 
Law - A UN Study, (1990) paras- 152 to 180 - pages 115 to 117.



The U S reservation to  Article 6 has to be read  m the context of 
the Bush A dm inistrations “explanation” to that reservation 
subm itted to the Senate Committee on Foreign Relations.1®

(iii) The US G overnm ent has recognized and accepted (as provid
ed in Article 7) th a t no one shall be subjected to torture, or to 
cruel, inhum an or degrad ing  trea tm en t or punishm ent. 
H ow ever it has qualified that acceptance by clarifying tha t it 
considers itself bound by Article 7 only to the extent th a t “cruel, 
inhum an or degrading treatm ent or punishm ent” means the 
cruel or unusual treatm ent or punishm ent prohibited by the 
Fifth, E ighth and Fourteenth  Amendments to the Constitution 
of the US.

It is doubtful w hether such a “reservation”, or even “under
standing”, is permissible under international law. In the opinion 
of the H um an Rights Committee (H R C ) of the U nited Nations, 
it is not. In its comments concerning the U nited States report 
(M arch-A pril 1995) under Article 40 of the Covenant, the 
H R C  has stated that it believes the reservation to Article 7 “to 
be incompatible w ith the object and purpose of the Covenant.” 
It appears from the Explanation subm itted by  the Bush 
Administration to the Senate Foreign Relations Committee that 
this purported  “reservation” (Reservation N° 3) was deliber
ately adopted in the context of capital punishm ent only m  order

18 See Report from the Committee on Foreign Relations to the Senate, on the International 
Covenant on Civil and Political Rights, EXEC. Rep. V. 102 - 23, at page 11, which states:

"Article 6 (Capital Punishment) - paragraph 5 of the Covenant prohibits impo
sition of the death sentence for crimes committed by persons below 18 years of 
age and on pregnant women. In 1978, a broad reservation to this Article was 
proposed in order to retain the right to impose capital punishment on any per
son duly convicted under existing or future laws permitting the imposition of 
capital punishment. The Administration is now prepared to accept the prohibi
tion against execution of pregnant women. However, in light of the recent reaf
firmation of US Policy towards capital punishment generally, and m  particular 
the Supreme Court's decisions upholding state laws permitting the death penal
ty for crimes committed by juveniles aged 16, and 17, the prohibition against 
imposition of capital punishment for crimes committed by minors is not accept
able. Given the sharply differing view taken by many of our future treaty part
ners on the issue of the death penalty (including what constitutes "serious 
crimes" under Article 6 (2)), it is advisable to state our position clearly.
Accordingly we recommend the following reservation to Article 6:
"The United States reserves the right, subject to its constitutional constraints to 
impose capital punishment on any person (other than a pregnant woman) duly 
convicted under existing or future laws permitting the imposition of capital pun
ishment including punishment for crimes committed by persons below eighteen 
years of age.”
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to preem pt the argum ent that "prolonged judicial proceedings” 
in death penally  cases ("the D eath Row Syndrom e”) could in 
certain circum stances constitute "cruel, inhum an or degrading 
treatm ent” under Article 7

(iv) The US G overnm ent has recognized and accepted that all per
sons are equal before courts and tribunals, and th a t in the 
determ ination of any criminal charge against an individual, 
everyone is entitled to a fa ir and public bearing by a competent, inde
pendent and impartial tribunal established by law. It fu rther accepts 
tha t in the determ ination of such criminal charge an individual 
is entitled:

• to  defend himself/herself m person or through legal assis
tance of his/her own choosing; and

• to  have legal assistance assigned to him /her in any case 
w here the interest of justice so requires, and w ithout 
paym ent by him /her if he/she does not have sufficient 
m eans to cover the costs of such assistance IC C PR  
Article 14.

The right of choice of counsel by an indigent accused is also 
guaranteed by Article 14(3) (d), b u t this is not accepted or 
recognised by  the US G overnm ent (see "understanding” n° 
4 ) 2 0

(v) The US G overnm ent has recognized and accepted tha t all per
sons are equal before the law and are entitled w ithout any dis
crim ination to the equal protection of the law, and further, that 
its laws w ould prohibit discrimination and w ould guarantee to 
all persons equal and  effective protection against discrimination

19 ft) at page 12, which states:

"... Because the Bill of Rights already contains substantively equivalent protec
tions, and because the Human Rights Committee (like the European Court of 
Human Rights) has adopted the view that prolonged judicial proceedings in 
cases involving capital punishment could in certain circumstances constitute 
such treatment, US ratification of the Covenant should be conditional upon a 
reservation limiting our undertakings in this respect to the prohibitions of the 
Fifth, Eighth and/or Fourteenth Amendments. This would also have the effect 
of excluding such other practices as corporal punishment and solitary confine
ment, both of which the Committee has indicated might, depending on the cir
cumstances, be considered contrary to Article 7..."

20 The "Understanding" of Article 14 (material part) reads:

"The United States understands that sub-paragraphs 3(b) and (d) of Article 14 
do not require the provision of a criminal defendant's counsel of choice when 
the defendant is provided with Court-appointed counsel on grounds of indi
gence, when the defendant is financially able to retain alternative counsel or 
when imprisonment is not- J »



on any ground, including race, colour, social origin, birth  or 
o ther status IC C PR  Article 26. The "First U nderstanding” - in 
respect of Article 26 - is only a reiteration of the stand of the US 
G overnm ent th a t d istinctions no t legitim ate u n d er the 
C ovenant w ould not be perm itted in US practice.21

(vi) W here not already provided for by existing legislative or other 
measures, the US Governm ent has committed itself to take all 
necessaiy steps and to adopt such legislative or other measures 
as are necessaiy to give effect to the rights recognized in the 
Covenant, including those of Article 26. (see Article 2 (2) - 
IC C PR ). There are no “reservations”, “understandings” or 
“declarations” by the U nited States as to  this article.

Nevertheless, the final clause of the Resolution of Ratification 
by the Senate reads: “N othing in this Covenant requires or 
authorizes legislation or other action by the U nited States of 
Am erica prohibited by the Constitution of the United States as 
in terpreted  by the U nited S tates”. This clause is only of 
"domestic”, as opposed to “international” significance. It is not 
supported by any of the reservations, declarations or under
standings subject to which ratification has been made. For 
these reasons, the resolution quoted above does not have the 
effect of excluding or modifying any provisions of the Covenant 
(See Oppenheim, para. 614).

(vii) The US G overnm ent (as a S tate p a rty  to  the Political 
Covenant) has undertaken:

(a) to respect and ensure for all individuals w ithin its terri- 
to iy  and subject to its jurisdiction the rights recognized 
in the Covenant IC C P R  Article 2; and

(b) to submit reports to the Hum an Rights Committee at 
periodic intervals concerning the measures which it has 
adopted to give effect to the “rights recognized in the

21 The Human Rights Committee has understood it in the following way:
"The Committee notes with satisfaction that the First Understanding made at 
the time of ratification in relation to the principle of non-discrimination is con
strued by the Government (of the US) as not permitting distinctions which 
would not be legitimate under the Covenant."



C ovenant”, and on the progress made in the enjoyment 
of those rights IC C PR  Article 40.22

Again, there are no "reservations”, “understandings” or "decla
ra tions” as to (a) or (b) above.

(viii) The U S G overnm ent has acknowledged to  the H um an Rights 
Committee th a t its U nderstanding N° 5 ("this Convention shall 
be im plemented by  the Federal G overnm ent to the extent that 
it exercises legislative and judicial jurisdiction over m atters cov
ered therein...”) — i.e. the Federal System Clause - is not a reser
vation, and is not intended to affect the International obliga
tions of the US (as noted by the H um an Rights Committee in 
its Comments on the US R eport under Article 40 - para  12).

U nder the Race Convention (IC E R D )23 as finally ratified by  the 
United States, similar commitments have been made:

(i) The U S G overnm ent has undertaken to adopt effective m ea
sures to  review governmental, national and local policies, and 
to amend, rescind or nullify any law or regulation w hich has the

22 One matter that has been subjected to scrupulously close and punishing analysis by the 
Human Rights Committee has been the use of the death penalty. Members of the 
Committee have comprehensively dealt with all facets of this matter, including the six 
express limitations on the imposition and implementation of a sentence of death. Such a 
sentence (a) may only be imposed for the most serious crimes; (b) must be in accordance 
with the law in force at the time of the commission of the crime; (c) must not be contrary 
to the other provisions of the Covenant or the Genocide Convention; (d) can only be car
ried out pursuant to a final judgment rendered by a competent court; (e) shall not be 
imposed for crimes committed by persons below 18 years of age and shall not be carried 
out on pregnant women; and (£) any person sentenced to death shall have the right to seek 
pardon or commutation of the sentence.

The notably consistent approach of the HRC to the death penalty, stems largely from the 
clearly perceived abolitionist philosophy behind the provisions of paragraphs (2) and (6) 
of Article 6. In its General Comment (Doc A/37/40) - the HRC stated that:

’’While it follows from Article 6(2) and (6) that States parties are not obliged to 
abolish the death penalty totally, they are obliged to limit its use and, in partic
ular, to abolish it for other than the 'most serious crimes'. Accordingly, they 
ought to consider reviewing their criminal laws in this light and, in any event, 
to restrict the application of the death penalty to the 'most serious crimes'. The 
article also refers generally to abolition in terms which strongly suggest (paras.
(2) and (6) that abolition is desirable". See Human Rights Committee, Oxford 
Monographd in International Law (1994) page 332.

23 See full text of the International Convention on the Elimination of all Forms of Racial 
Discrimination in Basic Text 4.
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effect of creating or perpetuating racial discrimination "wher
ever it exists.” IC E R D  Article 2(1).

The U nited States did not articulate a “reservation” or “under
standing” on this point, b u t stated (during proceedings in the 
Senate) that it was the belief of the US Administration tha t 
Article 2 (1 )(c) of the Convention “is best interpreted as not 
im posing obligations th a t are co n tra ry  to U S Law .” 
Nevertheless, this “belief" of the US adm inistration was not 
recorded in any of the reservations, understandings or declara
tions issued by the governm ent w hen depositing its instrum ents 
of ratification. It, therefore, has no effect on the unequivocal 
ratification of Article 2(1) (c) w ithout such “reservation”, 
“understanding" or “declaration”.

(ii) In compliance w ith the fundam ental obligations laid down in 
Article 2 of the IC ER D , the US Governm ent has undertaken to 
prohibit and to eliminate racial discrimination in all its forms, 
and to guarantee the right of every one, w ithout distmctron as 
to race, color, or national or ethnic origin, to equalrty before the 
law —■ notably in the enjoyment of the right to equal treatm ent 
before tribunals and all other organs adm inistering justice 
IC E R D  Article 5(a). There is no “reservation”, “understand
ing" or “declaration” to this undertakrng.



Chapter 5
O vera ll C oncerns - G en era l Conclusions

T he investigation conducted by the M ission into the practice of capital 
sentencing in the U nited States has involved extensive gathering of infor
mation through personal interviews, on-site visits and processing of p ri
m ary and secondary docum entation on the issue. Some of this informa
tion is set out above, some of it is synthesized in the historical and proce
dural reviews offered in P art II.

After careful consideration of all tha t they have seen, heard and read 
during the course of their inquiry, the M em bers of the M ission have 
agreed (unanimously) on certain broad conclusions. These are set out 
below as follows:

(i) Lack o f Awareness in the US
o f the Political Covenant and the Race Convention

The M ission found a general lack of awareness on the part of State 
officials — and even am ongst judges, lawyers and teachers — of the oblig
ations undertaken by the US Governm ent under international instru
ments that the countiy  has ratified. This is particularly the case concern
ing commitments under the International Covenant for Civil and Political 
Rights 1966 (the Political Covenant) and the International Convention 
on the Elimination of Racial Discrim ination 1965 (the Race Convention).

The IC C PR  (the Political Covenant) came into force as an in terna
tional hum an rights instrum ent m M arch 1976. Though a signatory to the 
Covenant since O ctober 1977, the US became a party  to it only on ratifi
cation in Ju n e  1992.2̂

24 The tortuous process of ratification of the ICCPR by the United States began with the 
US Chairmanship of the United Nations Commission on Human Rights, Airs Eleonor 
Roosevelt filling that position from 1946 to 1951. It was under her Chairmanship that the 
Universal Declaration on Human Rights (UDHR) was drafted, and completed. For two 
years following upon the United Nations acceptance of the Universal Declaration on 
Human Rights (1948), Mrs Roosevelt worked on the proposed Covenant (later the 
ICCPR 1966) that would bind all member nations to legally binding norms that were 
based on the Universal Declaration on Human Rights. But Mrs Roosevelt was replaced 
on the Commission in 1952 following the election of a Republican administration, and 
Secretary of State John Dulles announced in 1953, at a Congressional hearing, that the 
US Government had no intention of ratifying the Covenant when drafted.

It was only with the return of a Democratic administration that steps were undertaken
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The IC E R D  (the Race Convention) came into force w ith effect from 
Jan u a ry  1969. A lthough the US G overnm ent signed the instrum ent in 
Septem ber 1966, it became binding on the U nited States only after the 
country officially became a parly  to the Convention upon ratification m 
O ctober 1994.

The im portant feature of both the IC C PR  and the IC E R D  is that they 
are as universal instrum ents containing binding legal obligations for the 
States w ho become parties to them. The rights and obligations articulat
ed in these instrum ents represent the basic minimum standards recog
nized by the w orld community in the spheres of conduct covered.

Following ratification of the IC C PR  and the IC E R D , m uch w ider 
dissemination and understanding of their provisions was required  in the 
United States — especially in institutions of law and learning. The broad
er the circulation of reflection and inform ation about these instrum ents, 
the greater will be the im pact on national opinion in the U nited States. 
There is currently  a considerable lack of awareness in the US about the 
commitments and objectives contained in these agreements.

H um an rights instrum ents signed and ratified by a country (even 
when declared to be “non self-executing”) can exercise considerable influ
ence on court decisions in th a t country. For example, in 1995 the High 
Court of Australia in Minister for Immigration i>. Teoh - (128 A LR  353) held 
that the provisions of an international convention — in tha t particular case, 
the Convention on the Rights of the Child, to w hich A ustralia was a party
— could be used by Australian courts as a legitimate guide in developing 
the country’s own body of law (the common law). The fact tha t the 
Convention was ratified by A ustralia bu t not incorporated in Australian 
municipal law did not mean that the ratification had no significance.

The ratification of a Convention (said Chief Justice  M ason) was a 
positive statem ent by the Executive G overnm ent of the ratifying country 
to the w orld and to its own people that the Executive G overnm ent and its 
agencies w ould act in accordance w ith the Convention. That positive

to secure US adherence to the treaty. President C arter subm itted the Covenant to 
the Senate in Jan u a ry  1978 for its "advice and consent" in accordance w ith the p ro 
visions of the U S Constitution. But the m atter was not thereafter pursued under the 
successor Reagan Administration. In late 1991, President Bush re-submitted the 
treaty (the IC C PR  1966) to the Senate, accompanied by the controversial and m an
ifold reservations discussed above. O n 2 April 1992 the US Senate gave its consent 
to to ratification, subject to the enum eratied reservations, declarations and under
standings. The instrum ent of ratification was delivered on 8 Ju n e  1992 and came 
into effect on 8 Septem ber 1992.
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statem ent was also an adequate foundation for a legitimate expectation on 
the p art of the inhabitants of the country tha t adm inistrative decision
m akers w ould act in conform ity w ith the Convention.

It is heartening to see a similar sentim ent reflected in the position 
taken by the US delegation w hich attended the session of the H um an 
R ights Committee of the U N  in M arch-A pril 1995 at w hich the 
Committee considered the US report subm itted to it under Article 40 of 
the Covenant. 25

(it) Public Attitude to Capital Punishment

In  the U nited States of America public support for capital punish
m ent has hardened over the years. The debate over its m orality has almost 
ceased.26 A rgum ents continue however concerning the constitutionality 
of the death penalty, w hich is determ ined principally on the touchstone of 
the E ighth Am endm ent to the US Constitution.

In this regard, it should be noted tha t the scope of the Eighth 
A m endm ent is not static. As the US Suprem e Court has said (through its 
Chief Justice  Earl W arren in Trop v. Diilled 356 US 86, 101 1958), “The 
E ighth Am endm ent m ust draw  its meaning from the evolving standards 
of decency tha t m ark the progress of a m aturing society”, a quotation 
repeatedly relred upon in subsequent cases, including Gregg. The US ra t
ification of the IC C PR  and IC E R D  represents an im portant milestone in 
the progress of a m aturing US society, and as such, this act of ratification 
w arran ts a fresh look at w hat constitutes “standards of decency” today.

Although legislative measures adopted by the people’s chosen repre

25 See The Human Rights Committee's comment at para 11 stating: "The Committee takes 
note of the position expressed by the delegation that, notwithstanding the non-self exe
cuting declaration of the United States, American Courts are not prevented from seeking 
guidance from the Covenant in interpreting American Law." In FLlartige v. Penna-Irala, the 
US Court of Appeals for the Second Circuit not only derived "guidance" from the 
Universal Declaration of Human Rights 1948 but granted relief on that basis - See 630 F. 
2d. 876 (2nd Circ. 1980), where it was held (long before US ratification of the UN 
Torture Convention) that the right to be free from torture had become a part of custom
ary international law as evidenced and defined in the UDHR 1948.

26 See Harrld v. Alabama 115 S.Ct. 1031 (1995). Ten years after the reinstatem ent of 
capital punishm ent in the US, more than 2,600 people had been sentenced to death, 
over 65 had actually been executed, about 1,700 w ere awaiting execution and "pub
lic protests were subsiding"; See Encyclopedia Britannica; Book of the Year 1987, page 
163.
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sentatives provide an im portant means of ascertaining contem porary val
ues, legislative judgm ents alone are never determ inative of Eighth 
Am endm ent standards, since that A m endm ent itself was intended to safe
guard individuals from the abuse of legislative power.27 The basic concept 
underlying the E ighth Am endm ent is “nothing less than  the dignity of 
m an”. And as Justice  Brennan said m a 1985 address at Georgetown 
University "the demands of hum an dignity will never cease to evolve”.

In Trop v. Duller 356 US 86, 100, Chief Justice  W arren, speaking for 
the plurality, took as his guide for assessing E ighth Am endm ent tran s
gressions the standards set by  "the civilized nations of the w orld”. ("The 
civilized nations of the w orld are m virtual unanim ity tha t statelessness is 
not to be imposed by a punishm ent of crim e” (356 US at 102)).

W ith ratification of the IC C P R  and IC E R D , "standards of decency” 
and "concepts of hum an dignity” m ust no longer be confined to in terpre
tation withm  national frontiers, bu t ra ther m ust reach out to encompass 
standards set by  the civilized nations of the w orld — especially as articu
lated in international hum an rights instrum ents.

According to  its reservation to Article 7 of the IC C PR , the U S only 
considers itself bound by the Article to the extent tha t the "cruel, inhu
man or degrading treatm ent or punishm ent” referred to in the Covenant 
means the cruel and unusual treatm ent or punishm ent prohibited by the 
Fifth, E ighth and Fourteenth Amendments to the Constitution of the US
- or more specifically, according to the interpretation given these clauses 
by  the country’s highest Court.

Ever since 1958, the Suprem e Court has recognised the relevance of 
views expressed by  the international community m determ ining w hether 
a  punishm ent w as by nature "cruel and unusual”. Particularly illustrative 
of this recognition are the cases of Trop v. Duller 356 US 86, 102 (1958), 
and Coker v. Georgia 433 US 584 at page 596 (1977). A few years later, in 
Emmanuel v. Florida 458 US 782 (Ju ly  1982), it was held by a plurality of 
the Court that the E ighth and Fourteenth Amendments w ere violated by 
the imposition of the death penally on a person who aided and abetted a 
felony in the course of w hich a m urder was committed by  others, b u t who 
did not himself kill, attem pt to kill, intend to kill or contemplate tha t life 
would be taken. Justice  W hite, who delivered the opinion of the Court,

27 See Seenid v. US 217 US 349, 371-373 cited, with approval in Gregg v. Georgia 428 US 153, 
174. ‘
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cited reliance on laws and practices in other parts of the w orld (458 US 
at page 796):

"[T]he climate of international opinion concerning the 
acceptability of a particular punishm ent is an additional con
sideration w hich is ‘not irrelevant.' Coker v. Georgia, 433 US 
584, 596 (1977). It is thus w orth  noting tha t the doctrine of 
felony m urder has been abolished in England and India, 
severely restric ted  m  C anada and a num ber of other 
Commonwealth countries, and is unknow n in continental 
E urope.”

Subsequently, Thomson v. Oklahoma 487 US 815, 865-869 (1988)) 
addressed the question of w hether the implementation of a death sentence 
on a person w ho was 15 years of age w hen the offence was committed 
w ould violate the E ighth Amendment. In holding tha t the execution of 
any person less than 16 years old at the time of the offense w ould violate 
E ighth Am endm ent guarantees, the C ourt (5:3) interpreted "evolving 
standards of decency” via reference to  sentencing practices of other 
nations tha t shared the Anglo-American heritage, including those of the 
European Community (Justice Scalia dissented). However, a year later, 
m Stanford v. Kentucky (492 US 361 - 1989), another death-sentence case, 
Justice  Scalia, w riting on this occasion for the plurality (5:4), opined that 
sentencing practices of foreign countries, if they did not reflect American 
conceptions of decency, w ere irrelevant:

"We emphasize that it is American conceptions of decency 
tha t are dispositive, rejecting the contention of petitioners 
and their various amici that the sentencing practices of other 
countries are relevant. W hile [t]he practices of other nations, 
particularly other democracies, can be relevant to determ in
ing w hether a practice uniform  among our people is not 
merely an historical accident, bu t ra ther so ‘implicit in the 
concept of ordered liberty’ that it occupies a place not m ere
ly in our mores, but, text permitting, in our Constitution as 
well,” Thomson v. Oklahoma, 487 US 815, 868-869 (1989) 
(Scalia, J .,  dissenting) - they cannot serve to establish the 
first E ighth Am endm ent prerequisite, tha t the practice is 
accepted among our people.”

However, since 1988 a significant change of direct relevance to this 
question has been introduced, nam ely tha t the U nited States has become 
a State P arty  to the Political Covenant (IC C PR ). Article 6 (1) of the 
Covenant unequivocally states tha t "every hum an being has the inherent 
right to  life”, an explicit articulated commitment to the inherent dignity of
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the hum an person. In ratifying the Covenant, the U nited States entered 
no "reservation", "declaration" or "understanding" to Article 6 (1), nor 
could it have. Both in Furman (1972) and in Wooddon (1976) the Suprem e 
C ourt of the U nited States emphasised tha t fundam ental respect for 
hum anity and hum an dignity was at the heart of the Eighth Amendment.

The H um an Rights Committee established under the Covenant has 
determ ined tha t "all measures of abolition (of the death-penalty) should 
be considered as progress in the enjoyment of the R ight to Life w ithin the 
m eaning of Article 40, and should as such be reported to the Com mittee”. 
Article 40 (1) of the Covenant stipulates tha t all State Parties to the agree
ment m ust subm it reports w ithin one year of ratification detailing the 
measures taken to "give effect to the rights recognized herein.” After con
sidering a substantial num ber of these reports, the Committee expressed 
its regret th a t progress made tow ards abolishing or limiting the use of the 
death penalty was shown by the reports to be “quite inadequate.28

The “reservation” introduced by the United States to  Article 7 stipu
lates tha t the US will in terpret “cruel, inhum an or degrading treatm ent or 
punishm ent” according to the definition of such term s in the Fifth, Eighth 
and Fourteenth Am endm ents to the US Constitution. Even assuming that 
this “reservation” is permissible (the U N  H um an Rights Committee has 
stated that it believes it m ay not be), the M ission is of the view that at 
least a positive obligation exists on domestic courts in the U nited States 
to in terpret the US Constitution in the light of international standard-set
ting instrum ents which have been duly ratified by the United States.

(Hi) Exercise o f Prosecutorial Discretion

W hilst upholding the validity of death penally statutes, the US 
Suprem e C ourt has recognized tha t because it is irreversible, the imposi
tion of death constitutes a  unique form of punishm ent, and tha t laws 
(both state and federal) m ust ensure tha t capital punishm ent is adm inis
tered w ith fairness and reliability. Despite the present system of m ulti
layered State and federal appeals, and the ample collateral reviews afford
ed by the US criminal justice system, capital sentencing procedures as 
they operate in the states do not ensure equal justice before the law to a 
large m ajority of defendants charged w ith and sentenced to death for cap

28 See the “Oxford Monographs in International Law'', edited by Ian Brownlie, The Human 
Rightd Committee; Clarendon Press, 1994 p. 334.



Adm inistration o f  the D eath Penalty in  the United States 47

ital crimes. This is not only because such defendants are usually poor and 
indigent, receiving inadequate legal assistance at state-trial and state- 
appellate stages — and even less assistance at state habead corpus levels29 — 
but m ore particularly because there is no judicial or adm inistrative con
trol over the prosecutorial discretion of D istrict A tto rn ey s^  em powered 
to seek the death penalty in “death-qualified” crimes. Decisions concern
ing w hich defendants shall live and w hich shall die continue to be left 
(even after Furman ) to the uncontrolled and unbridled discretion of indi
vidual prosecutor for each district or county in the capital-sentencing 
states.31

Following Furman there has been a proliferation of sophisticated stud
ies on both  pre-sentencing and post-sentencing practices in one or more 
death penally states, w ith m any of the studies claiming to docum ent p a t
terns of discrimination m capital sentencing on the basis of the victim ’s 
race or on offender-victim  racial com binations.'52 B ut ever since 
McCUdkey, testing the reliability of these studies through the Court 
process is precluded, despite the fact that it was in McCledkey tha t the 
C ourt identified establishm ent of guidelines for D istrict Attorneys as the 
appropriate and m ost consistent basis for exercising discretion at the v a r
ious stages of prosecution of a case. McCledkey also specified tha t there 
exist no procedural safeguards w hatsoever "during the criminal process 
of the tria l” (481 US 279 at page 365). The death penalty being sought in 
only a veiy  small percentage of death penalty eligible cases and it being 
the prosecutor who decides this, he or she, unlike the sentencer (jury or 
judge) has no guidelines or control over the exercise of the discretion. In

29 Twenty D eath Penalty Resource Centres throughout the U nited States funded 
under Federal Law  and affording considerable assistance to counsel appointed by 
the states' courts for poor and indigent defendants charged with capital crimes have 
now stopped functioning because of Congressional denial of future funding for their 
operation as from 1 April 1996.

30 In some states the prosecutor is called the State A ttorney and the federal prosecu
to r is called the U S Attorney. See C hapter A of P art II  for further details.

31 For instance in Texas, the Acts of 1991 (C h.12.31) emphasize the im portance of the 
role of the D istrict A ttorney as representing the state: "In a  capital felony trial in 
which the state seeks the death penally, prospective jurors shall be informed that a 
sentence of life im prisonment or death is m andatory on conviction of a capital 
felony. In a  capital felony trial in w hich the state does not seek the death penalty, 
prospective jurors shall be informed that the state is not seeking the death penalty 
and that a sentence of life imprisonment is m andatoiy on conviction of the capital 
felony.” Cases for w hich the D istrict A ttorney should (or should not) “seek the 
death penalty” are not provided for by statute or even administrative instructions.

32 See for instance the studies listed in the Article by  Jonathan  Sorensen and Jam es 
M arquat "Prosecutional and Ju ry  Decision M aking in Post-Furm an Texas Capital 
Case" 18 Review of Social Law and Change. (1990- 1991), 743.
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Maynard v. Cartwright (486 US 356, 362 (1988)) the US Suprem e Court 
again pointed out the need for limiting or controlling the sentencer’s dis
cretion w hen it stated that since Furman “our cases have insisted that the 
channelling and limiting of a sentencer’s discretion in imposing the death 
penalty is a fundam ental requirem ent for minimising the risk of wholly 
arb itra iy  and capricious action”.

The M ission has found tha t the same risk of arbitrariness exists in the 
prosecutors “unchannelled” discretion on deciding m w hich case the 
death penalty will be sought and in which case it will not. For example, 
in D.C. Ganna v. Texas 474 US 973 (1989) a prosecutor in the State of 
Texas charged the defendant w ith capital m urder bu t offered the defen
dan t’s accomplice probation in re tu rn  for the latter’s testim ony against the 
defendant. The Suprem e Court declined certiorari, bu t Justices Brennan 
and M arshall, dissenting from the C ourt’s decision not to review the case, 
observed: “the selection process of imposition of the death penalty does 
not begin at trial; it begins at the P rosecutor’s Office. His decision 
w hether or not to seek capital punishm ent is no less im portant than  the 
ju ry ’s. ... The decision w hether to prosecute, w hat offence to prosecute, 
w hether to plea bargain, or not to negotiate at all, are made at the unbri
dled discretion of the individual prosecutor.”

The M ission finds that this problem  is further com pounded m  many 
of the states w here D istrict A ttorneys are elected officials — indeed elect
ed quite often on the basis of their perform ance or promise of rigorously 
seeking out the death penalty in “death-qualified “crimes. The M ission 
was told by some D istrict Attorneys, e.g. in Texas, tha t the opinion of the 
victim’s relatives has an im portant influence on the prosecutor’s decision 
w hether or not to seek the death penalty in the given case. The plight of 
the victims is, of course, im portant in a criminal trial from m any stand
points, as is provision of adequate com pensation to the dependants. But 
it is alien to accepted conceptions of criminal justice th a t sentencing 
should be influenced by opinions about appropriate punishm ent (partic
ularly tha t of death) expressed by persons other than  those entrusted by 
law w ith the task  and responsibility of meting “out punishm ent. It is espe
cially inappropriate that decisions concerning the life and death of a con
victed person could become dependant on beliefs held about the death 
penalty by the victims’ relatives. This latter factor, w hich avowedly influ
ences prosecutorial discretion, is one incapable of being controlled or 
guided, and w hich thus renders the prosecutor’s discretion manifestly 
"arbitrary”.

M oreover, since 1991, this practice has in effect been endorsed after 
the US Suprem e C ourt held tha t victim-impact evidence was admissible 
for consideration by the jury  in determ ining the appropriate sentence 
(Payne v. Tennessee (1991)). This decision overruled an earlier decision of
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the C ourt (Booth v. Maryland 1987)^3 w hich excluded victim-impact evi
dence and w here Justice  Powell had w arned tha t admission of such evi
dence w ould “create an impermissible risk that the capital sentencing 
decision will be made in an arb itrary  m anner”. A similar impermissible 
risk applies to  the prosecutor’s decision on w hether or not to  seek the 
death penalty.

The M ission observed tha t control of prosecutorial discretion in fed
eral (as opposed to state) cases is now structured through a screening 
process initiated m  Jan u a ry  1995 by the present A ttorney General of the 
U nited States. It is too early to say how  effectively this process works, but 
here too the extent of the influence exercised by the victim ’s relatives — 
who, prosecutors admit, are usually consulted — does exist, how ever inde
term inate. Together w ith victim-impact evidence, such influence substan
tially increases the risk of arbitrariness as well as the possibility of dis
crim ination m  the entire sentencing process.3̂

(iv) Selection o f the Jury

Article 14 of the International Covenant of Civil and Political Rights 
provides th a t anyone accused of a criminal offence shall be entitled to a 
fair hearing by an independent and im partial tribunal established by law. 
Article 6 of the same Covenant stipulates tha t no one can be “arbitrarily 
deprived of his life.” By ratifying the Political Covenant, the United 
States has undertaken to adopt such legislative or other measures as are 
necessary to  give effect to  the rights recognised therein (Article 2). 
However, under laws as they currently  exist in the states, a trial by jury  
for capital crimes does not guarantee a fair and impartial tribunal in 
death-sentence cases, and as a result the prospect of an arb itrary  imposi
tion of the death sentence is real. In addition to the factors detailed in 
Conclusion (ni) above, there are a num ber of reasons for this:

In McCl&dkey v. Kemp, Justice  Powell (plurality opinion) stated that 
because of the risk that the factor of race m ay enter the criminal justice 
process, the US Constitution — by the Seventh Am endm ent — had recog
nized the “inestimable privilege" of trial by jury. It was, he said, a vital

33 See efupra note 9.
34 U nder the Federal A ttorney General's guidelines the evaluation report presented to |

the A ttorney General does not contain details about the views of the victim s fami- 1
ly, nor details of the race of the accused or of the victim. This does not mean how- |
ever that these details are not known; in fact they are, and therefore constitute a  I
potentially strong influencing factor. 1
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principle underlying the whole adm inistration of criminal justice in the 
United States (481 US 279 at 309). The jury  is “a criminal defendants 
fundam ental protection of life and liberty against race or colour preju
dice”— particularly a capital sentencing jury, w hich is representative of the 
defendants’ community and assures a “defused im partiality.” In support
ing this judgm ent Justice  Powell relied on Witherspoon v. Illinois (391 US 
510 - 1968), a leading case at the time, w hich laid down strict standards 
for death penalty qualification for jurors. It was in this case that the Court 
had first set out the principles for “striking a ju ro r” in capital cases w here 
the death penalty had been dem anded by the D istrict Attorney.^5

35 In Witherspoon v. Illinois (391 US 510) the plurality held that:

"In determining the qualification of a juror in a capital case, it cannot be 
assumed that a juror who describes himself as having 'conscientious or religious 
scruples' against the infliction of the death penalty except 'in a proper case1 
thereby affirms that he could never vote in favour of it or that he would not con
sider doing so in the case before him; the critical question is not how the phras
es employed in this area have been construed by courts and commentators, but 
how they might be understood - or misunderstood - by prospective jurors, and 
unless a venireman states unambiguously that he would automatically vote 
against the imposition of capital punishment no matter what the trial might 
reveal, it simply cannot be assumed that that is his position."

W hat happened in tha t case was stated by Justice Stewart, w ho delivered the 
O pinion of Court:

"In the present case the tone was set when the trial Judge said early in the voir 
dire, "Let's get these conscientious objectors out of the way, without wasting any 
time on them." In rapid succession, 47 veniremen (or prospective jurors) were 
successfully challenged for cause on the basis of their attitudes toward the death 
penalty. Only five of the 47 explicitly stated that under no circumstances would 
they vote to impose capital punishment. Six said that they did not 'believe in the 
death penalty1 and were excused without any attempt to determine whether 
they could nonetheless return a verdict of death. Thirty-nine veniremen, includ
ing four of the six who indicated that they did not believe in capital punishment, 
acknowledged having 'conscientious or religious scruples against the infliction 
of the death penalty' or against the infliction 'in a proper case' and were exclud
ed without any effort to find out whether their scruples would invariably com
pel them to vote against capital punishment."

The Court held that:
"...... a sentence of death cannot be carried out if the jury that imposed or rec
ommended it was chosen by excluding veniremen for cause simply because they 
voiced general objections to the death penalty or expressed conscientious or 
religious scruples against its infliction. No defendant can constitutionally be put
to death at the hands of a tribunal so selected......Whatever else might be said
of capital punishment, it is at least clear that its imposition by a hanging jury 
cannot be squared with the Constitution.... "

Note: The compendious expression "striking a juror" is used to describe the process 
of selecting a ju ry  (of 12) out of the whole num ber returned as prospective jurors 
(or "veniremen") on the panel (or Jury-pool).
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However, the salutary safeguards set out in Witherdpoon (1968) are no 
longer observed. W hat actually operates in practice is a system not m ere
ly of “death-qualified” juries bu t of “death-determ ining” juries.

In all capital sentencing states both the prosecutor and the defendant 
are entitled to  a specified num ber of “strikes”, or objections, against 
prospective jurors in the jury  pool (“venirem en”) before the ju ry  is 
empanelled. The num ber of such strikes “w ithout cause” in some states is 
g reater m capital cases than  m other criminal cases, while strikes “for 
cause” are unlimited and require considerable time and skill on the part 
of the opposing attorneys. In proceedings know n as the voire dire, individ
ual jurors in capital cases are closely questioned and cross-exam ined con
cerning their belief m, or prejudices against, the death-penalty.

The Suprem e C ourt of the U nited States has grappled w ith the ques
tion of a “fair” jury-selection-process in capital cases by laying down basic 
guidelines for such selection. First, in Witherdpoon (1968) (relied upon in 
McCledkey v. Kemp), next mAdamd v. Texad 448 US 38 (1980) and then in 
Wainwright v. Witt 469 U S 467 (1985)^6 guidelines w ere outlined con
cerning how  inferences are to be draw n by the trial Ju d g e  from the ques
tioning of individual jurors, so as to ensure the em panelment of twelve 
“death qualified ju rors” while excluding jurors who will not under any 
circum stances aw ard the death penalty, even w here guilt is proved. By 
reason of the ratio of the plurality m Wamwright, even jurors who are 
m erely averse to, bu t otherw ise have no religious or m oral objection

1

36 In Wainwright v. Witt (1985), the rule in Witherdpoon was explained and altered (by the 
Plurality), Justices Brennan and Marshall dissenting. The latter said that the majority 
opinion would exclude from the jury those opposed to capital punishment, thus keeping 
an identifiable class of people off the juiy in capital cases and likely leading systemically 
to biased juries. Such juries would be unlikely to represent a fair cross section of the com
munity, or their verdicts to reflect fairly the community's judgment whether a particular 
defendant has been shown beyond a reasonable doubt to be guilty and deserving of death. 
The dissenting Judges regretted that the Court had not maintained Witberjpoon''d strict 
standards for death qualification for jurors and then said:

"The risk of the 'overzealous prosecutor and..... the compliant, biased or eccen
tric judge/ Duncan v. Louisiana, supra, at 156, 20 L Ed 2d 491, 88 S Ct 1444, 45 
Ohio Ops 2d 198, is particularly acute m the context of a capital case. Passions, 
as we all know, can run to the extreme when the state tries one accused of a bar
baric act against society, or one accused of a crime that - for whatever reason - 
inflames the community. Pressures on the government to secure a conviction, to 
‘do something,’ can overwhelm even those of good conscience. See Patton v.
Yount, 467 US, at 1053, 81 L Ed 2d 847, 104 S.Ct 2885 (Stevens, J., dissenting).
When prosecutors and judges are elected, or when they harbor political ambi
tions, such pressures are particularly dangerous. Cf. Spaz 'iano v. Florida, 468 US 
447, 467- 82 L Ed 2d 340, 104 S.Ct 3154 (1984) (Stevens, J., concurring in part 
and dissenting in part). With such pressures invariably being brought to bear, 
strict controls on the death-qualification process are imperative.”
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against, imposing the death penalty can be objected to “for cause", and (in 
practice) are not empanelled.

Death-qualification has w orked to the advantage only of the prosecu
tor; it is not carefully controlled, and is a useful tool w ith which the pros
ecutor can create a ju ry  perhaps predisposed to convict and certainly p re 
disposed to impose the ultimate sanction. In the opinion of several know l
edgeable and experienced trial lawyers (and some Judges) this has great
ly diminished the chances of a ju ry  being fairly selected, and has jeopar
dised the prospect of the defendant receiving a fair trial.

The M ission finds that the requirem ent of "death-qualified” juries 
(especially as th a t expression has been understood since 1985) introduces 
an element of unfairness m the death sentencing process. In capital sen
tencing cases, the jury, which ideally is supposed to represent a cross sec
tion of the community, in effect represents (especially after Wainwright) 
only a cross section of those who w ould impose the death penalty w ithout 
compunction w henever the necessary ingredients of a capital crime have 
been proven. The risk posed by empanelling a  ju ro r w ho w ould be u nper
turbed  by the prospect of sending a defendant to his death is that he (or 
she) m ight also be the kind of ju ro r who m ay fail to understand the sig
nificance of the presum ption of a defendant's innocence and w ould easily 
accept the prosecutor’s version of the facts and re tu rn  a  verdict of guilt. 
A jury  com prised of such persons, in its role as arb iter of the punishm ent 
to  be imposed, w ould fall woefully short of the im partiality required of a 
fair sentencer.

W hatever the legal refinements of the rule in the Witberjpoon case, (as 
later elaborated and altered in Adarru and Wainwright) the present require
m ent of a "death qualified” ju ry  in US law comes perilously close, in prac
tice, to creating a "hanging ju ry”. As long as death is not the m andatory 
punishm ent for a capital crime (in the US it is not, and cannot be, since 
1976) the empanelling of a "death-qualified ju ry ” in a capital case almost 
guarantees that the death penalty will be the inevitable and inexorable 
consequence once guilt has been established.3'7

37 The Mission was informed that m some states the jury cannot be told that the alternative 
available penalty, that of imprisonment for life, means imprisonment for a specified peri
od (eg 30 years) or in some cases the entire duration of the defendant's life without the 
possibility of parole. The empanelling of a jury and its role at the guilt and innocence stage 
and the sentencing stage is more fully discussed in Chapter 4 of Part II.



(v) Legal Assistance in ju ry  Selection

“Striking a ju ro r” constitutes one of the most im portant elements of 
the trial in capital sentencing cases. Legal skills of a very  high order are 
required  to  unravel hidden biases and prejudices among potential jurors. 
H iring such skills is beyond the means available to most poor and indi
gent defendants, against whom  the death penally is invariably dem anded 
(by the D istrict A ttorney) and imposed (by juries or Ju d g es).38 Already 
in itself this circum stance weighs heavily against most defendants in cap
ital cases, and gravely jeopardises rights guaranteed under Clause 3(d) of 
Article 14 the IC C PR . Such rights seek to provide minimum guarantees 
of an adequate defense for the accused, stipulating that legal assistance be 
assigned to defendants who cannot afford counsel of their choice. The 
provisions fu rther postulate that such assistance be both adequate and 
competent, w hich has special implications for the difficult task  of defend
ing a  person charged w ith  a capital crime.39 Faced w ith the im portant 
task  of “striking a ju ro r” in a capital sentence — or “death-qualified” — 
case, the usually indigent defendants find themselves at a great disadvan
tage, given the absence of a com petent public defender system in the 
m ajority of the states w hich allow capital punishm ent.

(vi) Influence o f Class
and Racial Disparities

Since the US Suprem e C ourt declared in 1972 (Furman) tha t the 
death penalty should be imposed fairly and w ith reasonable consistency 
or not be imposed at all, thirty-eight of the fifty states of the Union have 
enacted or re-shaped laws allowing for application of the death penally to 
a series of specified crimes. N o uniform ity exists however among the cat
egories of crimes for w hich the death penalty may be sought under these

38 The Mission was informed by District Attorneys it met that the overwhelming majority 
of defendants against whom the death penalty had been sought were indigent. This was 
supported by other studies and State Commissions of Enquiry. These are all further dis
cussed in Chapter 4 of Part II.

39 The U N  H um an Rights Committee has held that under the ICCPR, a  person 
accused in a capital case has the right to legal representation and to  choose his own 
legal representation a t both trial and appellate levels. See R eport prepared by 
Stanislav Chernichenko and William Treat on the “Administration or Justice  and 
H um an Rights of Detainees" - U N  - E C O S O C  - E /C N .4/SU T 2/1991: 5th July, 
1991.
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various state statutes,^0 nor the authority  in whom  the pow er to visit them  
is vested. Such provisions vary  significantly.^1 M oreover, despite the exis
tence of legislative safeguards and prescribed procedures, the M ission has 
found that, in practice, overwhelming evidence exists in the large m ajor
ity of cases indicating class and/or racial disparity m the charging, sen
tencing and imposition of the death penalty — the decisions incorporated 
in Furman notw ithstanding. As one knowledgeable elder statesm an p ith 
ily rem arked "If y o u ’re poor and black, you die”. O thers, including 
Judges, stated tha t capital sentencing was unequal even am ongst whites, 
and tha t in their experience, w here the social status of the defendant cor
responded to tha t of the members of the ju iy  invariably the death sen
tence was not imposed.

The M ission encountered no serious refutation of the fact that 
dem and for the death penalty by D istrict A ttorneys — and imposition of 
the death sentence by  juries or judges — on African-Americans and other 
minorities was disproportionate to their percentage among the general 
population. The argum ent was advanced however th a t because of pover
ty  and disadvantaged circumstances, members of these groups m fact 
committed more capital crimes than others. The perception of the m ajor
ity com m unity has been, and remains, that m inority communities in the 
US are principally responsible for the high incidence of crime. This per
ception has had a discrim inating effect of tidal wave proportions on p ub
lic opinion, and thus on juries as well as on elected D istrict Attorneys and
J u d g e s .^

40 The only thread of uniformity is that the crimes designated must involve a murder. 
However the categories of crime expand or contract depending upon differences between 
the state statutes as to what constitutes "an aggravating circumstance". The Human 
Rights Committee in its written comments on the US Report (March-April, 1995) sub
mitted under Article 40 of the Covenant has expressed concern about "the excessive num
ber of offenses punishable by the death penalty in a number of states" (para 16).

41 In thirty-three of the thirty-eight states with capital punishment statutes, sentencing 
power is vested in juries, i.e. the juiy is authorised to participate m the sentencing deci
sion. And in twenty-nine of these thirty-three states, the jury's decision is final, though in 
four of them (Alabama, Delaware, Florida and Indiana) the Judge has power to override 
the jury's decision. Alabama's capital sentencing statute is unique. In Alabama, unlike any 
other state in the Union, the trial judge has unbridled discretion to sentence the defendant 
to death — even though a jury has determined that death is an inappropriate penalty and 
though no basis exists for believing that any other reasonable, properly instructed jury 
would impose a death sentence. Last year Colorado converted from a jury capital-sen
tencing determination to capital sentencing by a three-Judge panel. The National 
Association of Criminal Defense Lawyers offered the following comment: "The public's 
political scrutiny of the (elected) Judges will result in more death sentences"!

42 In most of the capital sentencing states, Judges (state Judges at trial and at appel
late levels) are directly elected. Practices vary from state to state as to w hether such 
elections are conducted on a partisan, political party  or non-partisan basis.



Adm inistration o f the D eath Penalty in  the United States 55

(vii) The Judiciary in the States

In most US states judges are elected ra ther than  appointed.^3 They 
run  for office on the basis of a regular political platform, and in many 
states m ust declare party  affiliation — i.e. stand as D em ocrats or 
Republicans. Beyond the U nited States, the concept of elected judges is 
almost unknow n m W estern and western-style democracies. B ut the elec
tive principle has an extended history in the US. Unknow n during the 
colonial period, the principle took hold shortly after independence, 
becoming a  m arked tren d  m  the constitution of the judiciary during the 
first half of the nineteenth century. Lower court judges w ere elected in 
Vermont from as far back as 1777, in Georgia from 1812, in M ississippi 
from 1832, and in N ew  York from 1846.

Essentially, the election of judges is based on the same civic theory 
justifying the election of governors or congressmen — that of making such 
officials responsive to the will of the p u b lic .^  This poses no problem s for 
executive or legislative politicians, bu t requiring judges to answer to the 
vagaries of public opinion detracts from the independence of the judicia
ry  and public confidence in that independence. O ne of the Basic 
Principles on the Independence of the  Jud ic iary  endorsed by the U N  
General Assembly (29 Novem ber 1985) stipulates that:

"The judiciary shall decide m atters before it impartially, on 
the basis of facts and m accordance w ith the law, w ithout any 
restrictions, im proper influences, inducements, pressures, 
threats or interferences, direct or indirect, from any quarter

r r "Jfj J  ^or tor any reason.

W hile the Basic Principles make no mention of how  judges should be 
selected for office, they  do imply tha t judges can be either appointed or 
elected to  their positions. However, the th ru st of the Basic Principles is

43 See Chapter 3 of Part II for details.

44 But in recent years, a growing number of states have begun to retreat from the purely 
elective principle. Some states have adopted the so-called “Missouri Plan”, under which 
scheme the Governor of the state appoints judges, though his choice is restricted. A com
mission made up of lawyers and citizens draws up a list of names and submits it to the 
Governor, who is required to choose from among the names contained on the list. The 
appointed judge serves until the next election, then runs for re-election on the basis of his 
record — i.e. is returned by referendum rather than by contest with an electoral opponent: 
the public is simply asked to vote yes or no. As Lawrence Friedman says in his guide to 
American Law, - "since you cannot fight somebody with nobody, the sitting judges almost 
never lose."

45 See Article 2 of the Basic Principles. This is further discussed in Chapter 3 of Part IL
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that their appointm ent or election should not affect their independence or 
impartiality w hen exercising their judicial functions.

In the U nited States the requirem ent of election means that financial 
contributions to a Ju d g e ’s election campaign come from lawyers and the 
public, i.e. from potential or actual litigants. Shirley Abhraham son, a 
Judge  of the Suprem e C ourt of W isconsin has gone on record to state 
tha t in her election to Judicial office - “half of the contributions came 
from lawyers and half from non-lawyers... So I debate w ith myself: which 
is more discomforting, or which makes me more uncom fortable — litigants 
or law yers?”̂

Discom fort however is only a m inor side-effect. A m ajor consequence 
of the practice of electing judges is the tem ptation generated to pander to 
public opinion; and since public opinion has a m ajor effect on the adm in
istration of the death penalty in the U nited States, elected judges are often 
seen as compliant adjuncts in that adm inistration. The risk of a compliant 
(or biased) judge is particularly acute in the context of a capital case (See 
Duncan v. Louisiana 20 L.Ed. 2d. 491).^'?

The U N  H um an Rights Committee, commenting on the report sub
m itted by the U nited States under Article 40 of the Political Covenant 
(M arch-April, 1995), made the following observation:

“The Committee is concerned about the im pact which the 
system of election of Judges may, in a few states, have on the 
implementation of the rights provided under Article 14 of the 
Covenant” (i.e. right to an  independent and im partial tri
bunal) .

The Committee welcomed efforts by a num ber of states to adopt a 
merit-selection system in place of direct elections, bu t recom m ended that 
such selection be undertaken by “an independent body”.

46 Gariy Sturgess and Philip Chubb - Judging the World ~ Law and Politico in the World l-t Leading 
Courts - at page 336.

47 In expressing the views of seven members of the Court, Justice W hite wrote:
"Providing an accused with the right to be tried by a jury of his peers gives him 
an inestimable safeguard against the corrupt or overzealous prosecutor and 
against the compliant, biased, or eccentric judge..., the jury trial provisions in the 
Federal and State Constitutions reflect a fundamental decision about the exer
cise of official power - a reluctance to entrust plenaiy powers over the life and 
liberty of the citizen to one judge or to a group of judges."
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An article on “Capital Punishm ent” in the Oxford Companion to the 
Supreme Court of the United Stated (O xford U niversity Press 1992 page 126) 
criticises the judgm ents on the death penalty by the US Suprem e Court, 
and comments on their im pact in the following words:

“A  conservative C ourt majority now seems determ ined to 
tu rn  over the developm ent of capital punishm ent policies 
and procedures to state legislatures and courts. Since m any 
state judges face at least potential electoral challenges, con
ventional political processes seem likely to play the major 
role in shaping future death penalty policies.”

In other w ords, “conventional politics” enter the courtroom  with 
elected judges - especially those elected on party  lines.

The M ission has found that among elected judges, those who covet 
higher office — or those w ho merely wish to retain their status as judges — 
m ust constantly profess their fealty to the death penalty. In most of the 
states perm itting capital punishm ent, both trial appellate judges face peri
odic and in m ost cases partisan  elections through which they are exposed 
to the “Voice of H igher A uthority”.

O ne Ju d g e  in the country's H ighest Court, Justice Stevens (at p re 
sent its most Senior M em ber after the Chief Justice) is a consistent crit
ic of the system o f elected judges, particularly  w here such judges preside 
in capital sentence cases. In  Walton v. Arizona (1990) 497 US 639 at 713 
he appended to his opinion a footnote (f.n.4) in which he stated:

“Although the 18th-century English ru ler no longer bears 
upon our judges, today the “voice of higher authority” to 
w hich elected Judges too often appear to listen is that of the 
m any voters who generally favour capital punishm ent but 
w ho have far less inform ation about a particular trial than 
the jurors w ho have sifted patiently through the details of the 
relevant and admissible evidence. H ow  else do we account 
for the disturbing propensity of elected Judges to impose 
death sentence time after time notw ithstanding a ju ry ’s rec
om m endation of life? I have been advised that in Florida, 
w here the ju ry  provides an advisory sentence before the 
Ju d g e  imposes sentence in a caprtal case, (Fla State Section 
921.141 (1989)), Judges imposed death over a ju ry  recom 
m endation of life m  125 of the 617 death sentences entered 
betw een D ecem ber 1972 and D ecem ber 1989.”
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M ore recently in Harris v. Alabama (1995) 130 L. E d 2d 1004, Justice 
Stevens has described the political pressures of public opinion on elected 
judges “as similar to those that had confronted judges beholden to  King 
George I I I ”.

(viii) Effect-Based Discrimination

The M ission found no clear evidence of Intent-baded racial discrim ina
tion, systemic or state-wise - this remained in the realm of assertions and 
counter-assertions. H ow ever evidence of effect*)-boded discrimination was 
more reliable and m uch more apparent (as for instance m the findings and 
conclusions recorded in official documents, and in the published p ro 
nouncements of experienced Justices).

The Suprem e C ourt of the U nited States has held tha t (a) racial dis
crimination violative of the Equal Protection Clause exists only where 
such action is a  p roduct of a discrim inatory purpose; and (b) that while a 
showing of disproportionate racial im pact is a factor in ascertaining 
intent, it can never by itself be sufficient to  prove discrim inatory intent.

In the opinion of the Court, statistical evidence m ust be bolstered 
with other p roo f of “discrim inatory purpose” to establish a racial catego
rization in the creation or application of a law that is otherwise neutral on 
its face. This view reflects the current interpretation  of the Equal 
Protection Clause of the US Constitution.

The M ission finds tha t the Race Convention’s prescription of effects- 
based discrimination (Article 2 (c) of the IC E R D )) extends to areas of 
disparate impact-discrim ination not currently  proscribed under US law ^  
in the US.

48 US Constitution Article VI Clause 2 provides:

"This Constitution and the laws of the United States which shall be made in pur
suance thereof; and all Treaties made, or which shall be made, under the author
ity of the United States shall be the Supreme Law of the Land.

In Sale v. Haitian. Centres Council (1993) 125 L Ed 2d. 128 - the Supreme Court of 
the United States had to consider whether the interception (under orders of the 
President) of vessels illegally transporting persons from Haiti to the US, and the 
forcible return of such persons to Haiti without prior determination of whether 
they qualified as refugees, violated US Law or Article 33 of the UN Protocol 
Relating to the Status of Regugees (ratified by the US Government in January 
1967 - 19 US Treaty 6223). The Court held that it did not because, according to 
the plurality, both under US law and under Article 33 the persons protected 
from forcible return were aliens actually residing (though illegally) in the 
United States — not persons of foreign origin on the high seas. However if the
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In McCledkey (1987), effect-based discrimination in the m atter of cap
ital sentencing was held insufficient to overturn the death sentence in any 
particular case. The Suprem e C ourt’s decision in McCledkey effectively put 
an end to statistical challenges to  the adm inistration of the death penally 
for the foreseeable future. But the McCUdkey opinion expressly left room 
for Congress (exercising its enforcem ent pow er under Section 5 of the 
Fourteenth  A m endm ent) to regulate State death penally procedures 
which — w hether intentionally or not, w hether consciously or uncon
sciously — discrim inated against the black m urderers of white victims and 
the black victims of w hite m urderers.

As a  result, the Racial Justice  Act was first introduced in the US 
Congress in 1988. It sought to give condem ned prisoners a  federal right 
(analogous to Title V II rights in the context of employment) to challenge 
any death sentence that “furthers a racially discrim inatory p a tte rn ” based 
on the race of either the defendant or the victim. Furtherm ore, con
dem ned prisoners w ould have the right to support such challenges by 
m ethods of statistical p roof and w ithout the necessity of showing dis
crim inatory in tent motive or purpose on the p art of the individual or the 
institution. Though the Racial Justice  Act has undergone several changes 
it is not yet enacted into law. A failure to do so would constitute a breach 
of the US Governm ent's express ratification of the IC C PR  and the 
IC E R D  — particularly  of Articles 6 (1), 6 (2) and Article 26 read with 
Article 2 (2) of the Political Covenant (IC C PR ), and of Articles 2 (1) and
5 (a) of the Race Convention. (IC E R D ).

The M ission is conscious of the final reservation taken to  the 
Covenant and to the Race Convention, namely that their provisions are 
“not s e l f - e x e c u t i n g ” . ^  But this reservation touches upon the non-enforce

Protocol (Article 33) had on its true construction protected aliens not yet in the 
United States, then the Court said that under "the Supremacy Clause, the broad
er treaty obligation (under the Protocol) would have provided the controlling 
rule of law", (at page 149).

49 The opinion of Mr.Thomas Buergenthal, US Member on the UN Human Rights 
Committee, and former Judge of the Inter-American Court of Human Rights, is illumi
nating. In the second edition (1995) of his treatise International Human Rights InaNut-Sheii, 
he states:

"It may well be that the recent ratification by the US of a number of major 
human rights treaties may in time make US courts less reluctant to apply cus
tomary international human rights norms. For even if the Courts give effect to 
the Senate's declarations determining these treaties to be non-self-executing, 
this would not prevent them from concluding that at least some of these treaty 
provisions are declaratory of customary international law and apply them as 
such. They should now be more willing to do so than in the past, because the 
doubts the Courts might have had before concerning the specific content of a
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ability of international instrum ents under domestic law, and does not 
effect a conclusion based upon non-im plem entation of the provisions of 
the Political Covenant (IC C PR ) and of the Race Convention (IC E R D ).

The M ission is of the considered opinion tha t in the absence of a 
nation-wide law  fram ed on the pattern  of the Racial Justice Act, the 
adm inistration of capital punishm ent in the U nited States will continue to 
be “arb itra ry”, and definitely not in consonance w ith Articles 6 and 40 of 
the Covenant.50

(he) Right to Counsel

Capital litigation in the U nited States is extrem ely complex. In appar
ent recognition of this fact, federal law requires that when a Court 
appoints counsel in capital post-conviction proceedings (for federal 
offences), at least one attorney m ust have been a m em ber of the bar for at 
least five years, and have at least three years’ felony litigation experience 
(Section 7001 (b) of the A nti-D rug Abuse Act of 1988, Pub L  100 -690).

At the same time, Congress has declared through its enactm ent of 28 
U SC  2254 (d) tha t a federal habeas C ourt should give a presum ption of 
correctness to factual determ inations made by State Courts, and in Gregg 
v. Georgia (1976) the Suprem e C ourt held that meaningful State appellate 
review in capital cases serves as a check against the random  and arb itra iy  
imposition of the death penalty.

customary rule could be resolved by reference to the text of the particular treaty 
provision. The fact that the US ratified these treaties and was bound by them 
internationally should make it easier for US Courts to adopt this approach with 
regard to treaty provisions that can be shown to be declaratory of customary 
international law. Of course, while customary international law will not super
sede a federal statute, it is federal law, and as such that takes precedence over all 
state law in conflict with it. See Banco NacionaL 9e Cuba v. Sabbatino, 376 US 398 
(1964)".

50 Passing Amendments to the Habeas Corpus Act without reference to the Racial Justice 
Act will only make racially discriminatory patterns even more pronounced than at present. 
This constitutes a matter of grave concern for a democracy professed to be governed by 
the Rule of Law. Four former Attorney Generals of the United States (Benjamin R. 
Civiletti, Jr., Nicholas dB. Katzenbach, Edward H. Levi, and Elliot L. Richardson) — 
appointed during both Republican and Democratic Administrations — wrote to the 
President of the United States on 8 December 1995, requesting him to preserve indepen
dent federal review — a matter "so vital to the future of the Republic and the liberties we 
all hold dear." (The entire letter is reproduced in the Appendix 3).
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In practice, however, the totally inadequate assistance provided by 
court-appointed counsel at state trial and state appellate levels has under
m ined the safeguards assum ed m legislative and judicial rulings.

Indeed, the Am erican Bar Association has found tha t the inadequacy
— and inadequate com pensation — of counsel a t trial has constituted the 
principal failing of the capital punishm ent system (ABA, August 1990: 
“Towardd a More Ji.u)t and Effective Sydtem of Review in State Death Penalty 
Coded"'). In a S tudy of R epresentation of Capital Cases in Texas (commis
sioned in 1990 by the State Bar of Texas) the following finding was 
recorded:

: {
! 1
:

■

I

j
J

“W e believe m the strongest term s possible tha t Texas has 
already reached the crisis stage in capital representation, and 
that the problem  is substantially worse than tha t faced by 
any other state w ith the death penally”. (The Spangenber 
G roup Report).

Texas is a m ajor capital sentencing State, has 254 counties (more 
num erous than  any other state), and m aintains no full-time experienced 
public defender system for capital cases.

In 1989, the Suprem e C ourt of the United States itself had noted 
(notw ithstanding the presum ption in the enactm ent by  Congress of 28 
USC-U22551 [d]) th a t collateral relief proceedings, by w ay of state 
habead corpud and federal habead corpud, constitute “a central p a rt of the 
review process” for prisoners sentenced to death. It further drew  atten
tion to the fact tha t the success rate under federal habeas corpus proceed
ings in capital cases (after all state remedies have been exhausted) ranged 
from 60 to  70 per cent.5!

So long as federal habead remains “cribbed, cabined and confined”, as 
it has been in recent years, the death penally will continue to be operated 
“w antonly”, “freakishly” and “haphazardly” as was the case before 
Furman. Presided over as they are by  directly elected judges, and employ
ing juries that have been selected through virtually one-sided voire dire 
processes (due to the lack of opportunity  of indigent accused to afford 
adequate legal representation), state courts have not proved to  offer suf
ficient guarantees against arbitrariness m the adm inistration of the death 
penalty.

1|
;

!.

!

51 See/Hurray v. Giarratano (1989) 492 US 1, 14, 106 L.Ed. 2d. 1, at p .63-134 (con
curring judgm ent of Justice O 'C onner and Kennedy). The success-rate statistic is 
found in the judgm ent of Justice  Stevens (with whom Justices Brennan, M arshall 
and Blackmun joined, dissenting): 492 U S 1 at p. 24, 106 L. Ed. 2d. 1 at p. 20.
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(x) Excessive Number of Offences

The M ission is concerned about the excessive num ber of offences 
punishable by  the death penally in a large num ber of states,52 and by the 
increasing frequency with w hich the  death penalty is dem anded by state 
prosecutors and imposed by juries or judges. There has also been an 
unprecedented expansion of federal capital sentencing following the 
D eath  Penalty Act, 1994, introduced by the present US adm inistration. 
All of this stands plainly m violation of Article 6 (2) of the Covenant 
(death penalty " only for the most serious crim es”), and though a “reser
vation” has been taken by the U nited States to Article 6 (2), the H um an 
Rights Committee has recom m ended (in M arch-April, 1995) th a t it be 
w ithdraw n. It has urged the US G overnm ent to revise federal and  state 
legislation “w ith a view to restricting the num ber of offences cariying the 
death penalty strictly to the most serious crimes, in conform ity w ith 
Article 6 of the Covenant and w ith a view to eventually abolishing it.”

(xi) The Death-Row Phenomenon

The M ission is disturbed by the distressing spectacle of w hat has been 
described in other jurisdictions as the "D eath-R ow -Phenom enon”, a 
m acabre b u t ap t expression reflecting the response of international p ub
lic opinion to the long sojourns of condemned prisoners on death row.53 
Though an em barrassing and disquieting display, not yet ripe for a con
stitu tional E ighth  A m endm ent challenge,5  ̂ the “D eath  Row

52 See Appendix 7 and 8. In 1994 alone, 14 states revised their statutory provisions, with 
most adding additional aggravating' circumstances and additional categories of victims.

53 See for instance the decision of the Privy Council in Pratt v. Attorney General for 
Jamaica reported in 1994 3 All E.R. 769 (P.O.) and the decision of the European 
Court of H um an Rights in Soreing v. United Kingdom. 161 Eur. Ct. H .R. (ser. 
A) (1989).

54 Because of its "potential for far reaching consequences" - in Clarence Lackey v. Texad,
decided on 27 M arch 1995 -  the Supreme C ourt of the U nited States denied a peti
tion for W rit of Certiorari to the C ourt of Criminal Appeals of Texas. The Petitioner 
had raised the question w hether executing a  prisoner w ho has already spent 17 
years on death-row  violated the Eighth Amendment's prohibition against cruel and 
unusual punishment. Justice  Stevens (with w hom  Justice  Bryer agreed) Bled a 
mem orandum "respecting denial of certiorari" stating tha t - "though the importance 
and novelty of the question presented by this certiorari petition are sufficient to w ar
ran t review by this Court, those factors also provide a  principled basis for postpon
ing consideration of the issue until after it has been addressed by other courts. See, 
e.g., McCray v. New York, 461 U S 961 (1983) (Stevens, J . ,  respecting denial of cer
tiorari). Though novel, petitioner's claim is not w ithout foundation.........As I have
pointed out on past occasions, the court's denial of certiorari does not constitute a 
ruling on the merits. Often, a denial of certiorari on a novel issue will perm it the
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Phenom enon” is p roof th a t traditional multilateral and collateral State 
and federal appellate procedures — m andated by  the due process require
ments of the US C onstitution (and designed to  ensure punishm ent only 
of the guilty and not of the innocent and to ensure that those convicted of 
capital m urder have been properly so convicted) — are simply “not com
patible” w ith the continued retention of capital punishm ent as a penalty 
for crimes, however heinous.5®

In accordance w ith  its traditions, every country establishes proce
dures designed to ensure fairness and justness in its criminal justice sys
tem. Unlike m any other countries, the U nited States has p u t in place a 
regular system of post-conviction reviews, via suits or petitions for habead 
corpud entered first through State courts and then  through federal courts. 
Habead Corpiid has proved effective m correcting manifest injustices. An 
analysis of the cases decided by  the US federal courts show that a sub
stantial percentage of death penalties obtained in State courts (and sus
tained on review in State Suprem e C ourts) have been set aside subse
quently only because of the availability of babead corpiid in federal courts. 
The recently enacted am endm ents5^ to the traditional available remedies

state and federal courts to "serve as laboratories in which the issue receives further study 
before it is addressed by this Court." McCray v. New York, at 963. Petitioner's claim, with 
its legal complexity and its potential for far-reaching consequences, seems an ideal exam
ple of one which would benefit from such further study."

55 In Pratt v. A.G. for Jamaica (1994 3 All E. R. at p.786) the Privy Council said that: 
"Appellate procedures that echo down the years are not compatible with capital punish
ment," and added, "the death row phenomenon must not become established as a part of 
our jurisprudence." But like it or not, it is, and has become, an established part of the 
jurisprudence of the US. It cannot be wished away or even legislated upon without 
infringing Eighth and Fourtheenth Amendment guarantees.

In the case of Soering v. The United Kingdom the European Court of Human Rights upheld 
the applicant's submission that the decision to extradite him from the United Kingdom to 
the United States of America to face capital murder charges in the State of Virginia 
"would expose him to a real risk of treatment going beyond the threshold of Article 3" of 
the European Convention on Human Rights". This Article prohibits persons from being 
subjected to "torture or to inhuman and degrading treatment or punishment" and the 
Court made its findings ll... having regard to the very long period of time spent on death 
row in such extreme conditions, with the ever present mounting anguish of awaiting exe
cution of the death penalty and to the personal circumstances of the applicant, especially 
his age and mental state at the time of the offence ..." The Court made this decision in light 
of also having decided on the evidence before it that on the whole the practice and pro
cedure of death penalty sentencing in the State of Virginia was fair.

56 See Chapter 4 of Part II for a discussion of the recent amendment to the federal habeas 
corpud provisions. These amendments limit federal habeas appeals by setting a one-year 
time limit on appeal applications, and federal courts must also as a matter of legal com
pulsion defer to state court decisions.
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(already constricted by judicial decisions)57 will now  render more arbi
trary  the imposition and execution of death sentences by state courts. The 
fact that over the past tw enty years a large num ber of persons awaiting 
execution on death row  have ultim ately been set free because they  were 
proven to be innocent5® justifies the need for retaining the ample system 
of judicial review (in capital cases), and underscores the danger of w hat 
Justice  Blackm un called “tinkering w ith the m achinery of death .”®

57 The ever-shrinking authority of federal courts to reach and redress constitutional errors 
has affected the legitimacy of the death penalty itself. In the last five years the US 
Supreme Court has greatly constricted the jurisdiction of federal courts through narrow
ing, by judicial dicta, of federal habeas review, e.g Teague v. Lane, 489 US 288. Added to 
this is the new legislative amendments, which changed the existing habead corpus regime in 
two important ways: first, by statutorily imposing a rule of deference to state courts' fact
finding with a presumption of correctness. See Chapter 4 of Part II for more details.

The US Supreme Court has also in effect restricted the appellate direct review of death 
sentences in some states. For example, the law m the State of Georgia, requires that the 
Supreme Court of Georgia determine "whether the sentence of death is excessive or dis
proportionate to the penalty imposed m similar cases considering both the crime and the 
defendant" (Gregg v. Georgia 428 US 153, 166-168 - 1976). Pursuant to this mandate the 
Supreme Court of Georgia vacated several death sentences because they were dispropor
tionate. This was the experience in other death sentencing states as well. But in PuLlan v. 
Harrid 465 US 37 (1984) the Supreme Court held (plurality of opinion) that proportion
ality of review of a death sentence was "constitutionally unnecessary." Dissenting Justices 
Brennan and Marshall however observed: "this form of Appellate Review serves to elim
inate some, if only a small part, of the irrationality that infects the imposition of death sen
tences throughout various states." Since PuLlan v. Harrid, state appellate reviews of death 
sentences by trial Courts tend to be perfunctory. See Chapter 4 of Part II for further 
details.

58 At least forty-eight persons have been released from death-row since 1973 following evi
dence of their innocence. According to the findings in a Staff Report issued on 21 October 
1993 by the Subcommittee on Civil and Constitutional Rights (Committee on the 
Judiciary One Hundred and Third Congress, First Session): "the most conclusive evi
dence that innocent people are condemned to death under modern death sentencing pro
cedures comes from the surprisingly large number of people whose convictions have been
overturned and who have been freed from death ro w ...... At least 48 people have been
released from prison after serving time on death row since 1973 with significant evidence 
of their innocence. In 43 of these cases, the defendant was subsequently acquitted, par
doned, or charges were dropped. In three of the cases, a compromise was reached and the 
defendants were immediately released upon pleading to a lesser offense. In the remaining 
two cases, one defendant was released when the parole board became convinced of his 
innocence, and the other was acquitted at a retrial of the capital charge but convicted to 
lesser released charges."

59 It was in Callind v. Collind (February 1994) that Justice Blackmun took his final leave 
from the Court, where he had sat since 1970, with a powerful dissenting opinion in which 
he said:

"Twenty years of tinkering with the machinery of death has failed to achieve the 
constitutional goal of eliminating arbitrariness and discrimination from the 
administration of death."



Chapter 6
Findings o f  th e  M ission

] B  ased on w hat is stated in P art I and II, the M ission finds:

(i) A general lack of awareness am ongst State officials, and even 
am ongst judges, lawyers and teachers, of the obligations undertak
en by the U S G overnm ent under international instrum ents that the 
country has ratified. This is particularly the case concerning com
m itments under the International Covenant for Civil and Political 
R ights 1966 (the Political C ovenant) and the In ternational 
Convention on the Elimination of Racial Discrim ination 1965 (the 
Race Convention).

Following ratification of the IC C PR  and the IC E R D , m uch w ider 
dissemination and understanding of their provisions is required  in 
the U nited States — especially in institutions of law and learning. 
The broader the circulation of reflection and inform ation about 
these instrum ents, the greater will be the im pact on national opin
ion in the U nited States.

(ii) The Suprem e C ourt of the U nited States has repeatedly held since 
Furman tha t the touchstone for determ ining w hether punishm ent is 
"cruel and unusual" — and therefore violative of the Eighth 
Am endm ent — depends upon objective indicators of society’s 
"evolving standards of decency” — principally legislative enact
ments and responses of juries m capital cases.

W ith the ratification of the Political Covenant and the Race 
Convention, "standards of decency” in the US m ust no longer con
form solely to national criteria and views, bu t m ust also reflect and 
take into account global standards as set out in these hum an rights 
instrum ents. By ratifying the Political Covenant and the Race 
Convention, the U nited States has accepted to submit its system of 
punishm ent for criminal offenses to the judgm ent of international 
opinion; and opinion m the W estern democracies is unanim ous that 
the death penally offends civilised standards of decency.

(in) Capital sentencing as it actually operates in the states is inconsis
ten t w ith the obligations undertaken by the United States under the 
Political Covenant and the Race Convention because:
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(a) There is no uniform ity among the categories of crimes for
w hich the death penally m ay be sought under state statutes. 
These vary  significantly and are not in conform ity w ith the lim
iting restrictions in Article 6 (2) (IC C PR ). Moreover, there is 
insufficient awareness am ongst legislators, lawyers and judges 
of the requirem ent stipulated in the Covenant th a t in countries 
w here the death penalty has not been abolished the sentence of 
death may be imposed “only for the most serious crimes ......”

(b) N o statu tory  provisions exist in the states limiting or control
ling "prosecutorial discretion” in seeking the death penalty. 
Even after Furman, this is still left to  the unguided discretion of 
the individual D istrict A ttorney in each county and district. 
Decisions on w hether to prosecute, w hat offence to prosecute, 
w hether or not to ask for the death sentence in a death-quali
fied crime or w hether to plea-bargain are all made at the unbri
dled discretion of the prosecutor.

(c) Prosecutorial discretion on w hether or not to seek the death 
penalty in a particular capital case is avowedly influenced by 
external factors, such as expressions of public outrage and the 
views of relatives of victims.

(d) The criminal justice systems in states allowing for capital pun
ishm ent are beset w ith skewed theoretical assumptions, m any 
of them  hypocritical. Twin premises underlie the functioning of 
these systems: (a) tha t a  capital sentencing ju ry  is representa
tive of the criminal defendant’s community and thus assures a 
“defused im partiality”; and (b) that a ju ry  is a criminal defen
dan t’s fundamental protector of life and liberty against race or 
color prejudice. N either of these assum ptions is factually accu
rate, and they rarely operate in practice to  assure a “defused 
im partiality” in the verdict or to protect a defendant’s life and 
liberty against racial prejudice.

Various principles have been prescribed in recent judicial deci
sions concerning the process of “striking a ju ro r” in capital 
cases w here the death penalty has been dem anded by the 
D istrict Attorney. W hat actually operates in practice in m any 
capital punishm ent states is a system not of “death-qualified” 
juries b u t of “death-determ ining" juries. In five of the thirty-six 
states in w hich the death penalty is perm itted — Alabama, 
Florida, Delaware, Indiana, and now Colorado — w hen a jury  
in a capital crime case attem pts to exercise “defused im partiali
ty ” by no t recommending a death sentence b u t only one of life-
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imprisonment, state law empowers the judge to override the 
verdict or recom m endation of these "representatives of the 
criminal defendant’s community.” Ju d g es frequently do so, 
imposing a  binding capital sentence!

(e) The ju ry  selection system, w hich involves a complex process of 
“death-qualification” measures, has w orked only to the advan
tage of prosecutors in such cases and not to the advantage of 
capital defendants. The requirem ent of a “death qualified” jury  
(especially as tha t expression has been judicially defined and 
understood since 1985) has introduced elements of unfairness 
in the death sentencing process.

In addition, the admissibility of victim-impact statem ents at tri
als in capital sentencing cases (a practice perm itted following 
the decision in Payne v. Tenneddee in 1991) has created an 
"impermissible risk" of sentencing decisions being made in an 
a rb itra iy  manner. In general, fair ju ry  selection procedures are 
absent in most capital cases, greatly jeopardizing the prospects 
for a fair trial. Indeed, the present requirem ent in US law of 
composing a “death qualified” jury  comes perilously close, in 
practice, to imposing a "hanging ju ry ”.

(f) U nder Clause 3 (d) of Article 14 of the Political Covenant, the 
accused has the right to have legal assistance assigned to him 
w here he cannot afford a counsel of his choice. “Striking a 
ju ro r”, an im portant com ponent of the trial in capital sentenc
ing cases, requires legal skills of a very high order. H iring such 
skills is beyond the means available to most poor and indigent 
defendants, against whom  the death penalty is invariably 
dem anded (by the D istrict A ttorney) and imposed (by juries or 
Ju d g es ). In  the absence of a com petent public defender system, 
the prospect of a person accused of a capital crime receiving a 
fair hearing is jeopardised.

(g) U nder Article 14 of the Political Covenant, eveiy person 
accused of a criminal offense is entitled to a fair hearing by an 
independent and impartial tribunal established by law. Article
6 of the C ovenant stipulates tha t no one can be arbitrarily 
deprived of his life or liberty. Similarly, the Race Convention 
obliges signatories to  prohibit and eliminate racial discrim ina
tion in all its forms and to guarantee to eveiyone equal trea t
m ent before tribunals and organs adm inistering justice.
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By ratifying the Covenant, the US Governm ent has committed 
itself to take all necessary steps and to adopt such legislative or 
o ther measures as are necessary to give effect to the rights recog
nized therein (Article 2). But under existing laws in the states, trial 
by  ju ry  of capital crimes does not guarantee a fair and im partial tr i
bunal in death sentence cases, and indeed the prospect of arb itrary  
imposition of the death sentence remains real.

(iv) The M ission finds that the prospect of elected judges bending to 
political pressures in capital punishm ent cases is both real as well as 
dangerous to the principle of “fair and im partial” tribunals. In fact, 
m any elected Judges have been, and continue to be, fair and im par
tial in adjudicating cases before them  (including cases involving the 
death penalty), bu t this is not because of it. The M ission believes 
th a t Judges tha t are required to answ er to the vagaries of public 
opinion place their independence and impartiality at risk, both of 
which are a pre-requisite under Article 14 of the Political Covenant 
and  a requ irem ent u n d er the U N  Basic Principles on the 
Independence of the Jud ic iary  endorsed in the resolution of the 
U N  General Assembly (29 N ovem ber 1985).

(v) (a) The M ission found no clear evidence of intent-based racial dis
crimination, systemic or state-wise. But evidence of effects- 
based discrimination is more reliable and m uch more apparent.

(b) The M ission is of the opinion tha t the Race C onventions p re
scription of effects-based discrimination (Article 2 (c) of the 
IC E R D )) extends to areas of disparate impact-discrimination 
not currently proscribed under US law. Change in US law is, 
therefore, m andated by the provisions of Article 2(c) of the 
Convention (IC E R D ), w hich was ratified by the U nited States 
m 1994 w ithout any reservation being taken on this provision.

(c) Even in the absence of such change, the M ission submits that 
by virtue of the Suprem acy Clause in the US Constitution 
(Article V I Clause 2) broader treaty  obligations under the Race 
Convention w ould furnish “the Controlling Rule of the Law ” in 
the U nited States.

(vi) The M ission is of the opinion tha t in the absence of a nation-wide 
law  fram ed on the pattern  of the Racial Justice  Act, the adminis
tration of capital punishm ent m the United States continues to be 
discrim inatory and unjust — and hence “arb itra ry” —, and thus not in 
consonance w ith Articles 6 and 14 of the Political Covenant and 
Article 2(c) of the Race Convention. The “death row  phenom enon”
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offers strong evidence that traditional and necessary multilateral 
and collateral state and federal appellate procedures — designed to 
ensure punishm ent only of the guilty and not of the innocent — are 
simply "not com patible” w ith the continued retention of capital 
punishm ent as a penalty for crimes, however heinous.

(vii) The M ission is of the view that judicial assumptions of finality 
attaching to conviction and sentencing in capital cases in state 
courts are misplaced. The protections assumed do not sufficiently 
safeguard against miscarriages of justice, principally because of the 
invariably inadequate and ineffective assistance provided by court- 
appointed counsel at state trial and state appellate levels.

The holding m Gregg v. Georgia (1976) that meaningful state appel
late review in capital cases serves as a check against the random  or 
arb itrary  imposition of the death penalty was first cast into doubt in 
Godfrey v. Georgia (1980), and has since been proven erroneous in 
practice.

Despite the present system of m ulti-layered state and federal appeal 
mechanisms, and ample collateral reviews afforded by the US crim
inal justice system, capital sentencing procedures as they operate m 
the U nited States do not ensure equal justice before the law to a 
large m ajority of poor and indigent defendants charged with, and 
sentenced to death for, capital crimes.

(viii) In accordance w ith its traditions, every country establishes proce
dures designed to ensure fairness and justness in its criminal justice 
system. Unlike m any other countries, the U nited States has pu t in 
place a  regular system of post-conviction reviews, via suits or peti
tions for babead corpus entered first through State courts and then 
through federal courts. Habeaj corpud has proved effective in cor
recting manifest injustices. But the ever-shrinking authority  of fed
eral courts to control and address constitutional errors committed 
in state courts has gravely underm ined the legitimacy of the death 
penalty as a punishm ent for crimes.
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Chapter 1
H istorica l B ackground

a. Introduction

A  he earliest recorded legal execution on American territo ry  occurred in 
the form er Colony of Virginia, m  1622.^0 The offender was executed for 
the crime of theft. It has been estim ated that since tha t time a total of 
36,000 — 40,000 offenders in the form er colonies and the U nited States of 
Am erica have been convicted of a capital crime and sentenced to death . ^  
However, only half of this num ber of capital offenders have in fact been 
executed. In past centuries, in addition to these judicially authorised exe
cutions, there was also a considerable num ber of extra-judicial executions 
in the form of lynchings.

It is accurate to say tha t capital punishm ent has long been firmly 
entrenched in the Am erican criminal punishm ent system, and unlike 
o ther W estern countries who in recent years have abolished capital p un
ishm ent,62 the U nited States of Am erica at both the federal and state lev
els has re-introduced and expanded the use of the death penalty for cap
ital crimes.

This does not m ean that the abolitionist movement so evident today 
did not exist previously. Indeed the practise of capital punishm ent has 
undergone various changes over the centuries, due to the ever-present 
struggle betw een those wishing to retain the death penalty for biblical, 
retributive, or o ther reasons, and those w anting to see it abolished on fun
dam ental hum anitarian grounds. The most significant changes however 
have occurred during this century. To understand these changes, it is 
im portant to look back at some of the earlier developments in the prac
tice of capital punishm ent both m the form er colonies and in the subse
quent history of the U nited States of America. As the IC J  M ission only 
examined the practice and procedure of the imposition of the death penal
ty, and did not examine the w ay in w hich executions are undertaken, the

60 Hugo Adam Bedau, The Death Penalty in America, Third edition, Oxford University Press, i
1982, p .3. 1

61 Id.
62 See Appendix 1, which lists all countries that have abolished the death penalty and those i

that have retained it. i
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following discussion does not consider developments aimed at securing 
ways in which to inflict the penalty  m ore humanely.

b. Capital Offences

Early American criminal law  was prim arily influenced by sixteenth 
and seventeenth century English law, as this was the legal fram ework 
w ith w hich the colonists were most familiar. At the end of the fifteenth 
century, English law prescribed the death penalty for eight major capital 
crimes, including treason, petty  treason (killing of a husband by his wife), 
m urder (killing a  person w ith “m alice”), larceny, burglary, rape and 
arson.63 W hile the num ber of crimes punishable by death increased sig
nificantly in England under the reigns of the Tudors, Stuarts, and early 
H annovarians (George I, II and III), the American colonies took a var
ied approach,6̂  some following the English models, others not.

Following independence in 1774, the adoption of the American Bill of 
Rights placed real limitations on the death penalty  as it had existed in 
m any of the form er colonies. U nder this Bill, ratified in 1789 to provide 
protection to individuals against abuses by the federal government, the 
Eighth Amendment*’5 provided an argum ent against the death penalty, 
whereas the Fifth Am endm ent arguably acknowledged its validity.6® 
However, these constitutional restraints did not restrict the states and the 
federal governm ent in specifying the offences for w hich the death penal
ty  could be prescribed.

Consequently, until the 1970 s the federal penal code and those of the 
various States contained more than  a dozen different offences punishable 
by death. These included m urder (usually various categories including

63 See dupra note 60 at p.6.

64 Id. at p. 6 and 7. Bedau describes the early capital offences in Massachusetts, South 
Jersey and Pennsylvania. This should be contrasted with Virginia which in 1773 listed 
over seventy crimes as punishable by death.

65 See Appendix 2 (for an extract of the Eighth Amendment which inter alia, prohibits the 
infliction of cruel and unusual punishment). In early modern English Law, the death 
penalty was imposed for a wide range of offences, some of them quite petty. In 1957, the 
United Kingdom restricted it to treason and capital murder as defined by statute. Today 
it can only be imposed for the offence of treason and piracy with violence. See Oxford 
Companion to Law "Capital Punishment” at page 184 and Halsbuiy Laws of England, 4th. 
Ed, Vol 11(1) at para. 432.

66 See Appendix 2 (for an extract of the Fifth Amendment which provides for capital pun
ishment on the presentment o f an indictment and pursuant to due process of law).
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non-aggravated m urder), kidnapping, treason, rape, carnal knowledge, 
robbery, perjury  in a capital case, bombing, assault by a life-term prison
er, burglary, arson, train  wrecking, train  robbery and espionage.67 
Because there was generally no classification under which m urders, 
rapes, etc., w ould a ttract the death penalty, any offender w ho committed 
one of these offences, no m atter how serious, was potentially liable for the 
death penalty if convicted of the crime.

c. Degrees o f Murder
and Felony M urder Doctrine

Traditionally, under English law, death penalties were mandatory, 
w hich m eant tha t once a ju ry  had found the defendant guilty of a capital 
offence, the only sentence the court could impose was death. W here a 
ju ry  felt the defendant’s conduct while unlawful w arran ted  some pity, 
their only alternative was to acquit the defendant of the capital crime and 
find him or her guilty of a lesser offence not punishable by death. To avoid 
this th rea t of ju ry  nullification”, m any American colonies rejected the 
English system of m andatory death penalty in favour of a new practice of 
dividing m urder into degrees of seriousness and granting juries some sen
tencing discretron in capital cases.6®

In the U nited States, the division of m urder into degrees was first 
proposed in 1793 by the then A ttorney General of Pennsylvania, who 
stipulated th a t only first degree m urder should be punishable by  death.69 
The purpose of this division was to restrict the m andatory death penalty 
to the more serious and culpable types of m urders. However, the 
Pennsylvania legislation not only introduced the notion of degrees of 
murder, b u t w ent beyond the English common law definition of this term  
and included in the category of “first degree m urder” all homicides com
m itted "in the preparation or attem pt to perpetrate arson, rape, robbery, 
or burglary.” This notion has been referred to as the felony murder rule,

67 See dupra note 60 at p. 8 and 9.

68 Id. at p. 10. Maryland introduced juiy sentencing discretion in 1809 for treason, rape and 
arson, but not for homicide. Between 1860 and 1900, twenty states and the federal gov
ernment had adopted similar practices, and by 1926 these applied in thirty-three jurisdic
tions, increasing to a further seven by 1963.

69 Id. at p. A. William Bradford, the Attorney General in Pennsylvania stated “all murder, 
which shall be perpetrated by means of poison, or by lying in wait or by any other kinds 
of wilful, deliberate and premeditated killing, or which shall be committed in the prepa
ration or attempt to perpetrate arson, rape, robbery or burglary shall be deemed murder 
of the first degree”. All other murders were deemed murders of the second degree.
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which is based on the concept tha t a person should be punished not only 
for w hat he or she intends to do bu t also for any harm  tha t results from 
his/her action. In such cases, the prosecutor only needed to prove the 
intent to commit the underlying felony - arson, rape, robbery, or burglary. 
This m eant tha t an offender who killed, even accidentally, during the 
commission (or attem pted commission) of another felony could also be 
found guilty of first degree murder. It also m eant tha t an offender (accom
plice), whose co-offender m the commission of the felony killed someone, 
could also be convicted of first degree m urder even though he had only 
participated in a m inor w ay m the actual felony. Today, following a  ruling 
of the US Suprem e Court, accomplices to  a felony-m urder can only be 
sentenced to death w here it can be proven th a t the accomplice actually 
killed or attem pted to do it, or intended that the killing take place or th a t 
lethal force be employed/®

M any states adopted legislation along the lines of the Pennsylvania 
statute, however today very few have retained this traditional notion of 
degrees of m u rd e r /1 W hat has been retained is the felony murder rule. 
Indeed, over the years this has been broadened to include any type of 
felony/^ so tha t an offender arrested in the course of assisting others to 
commit a robbery, could be punished as a capital m urderer for a homicide 
committed by a co-felon even if he/she was not present at the time.

d. Jury Sentencing-Discretion

It has been said that m some states the development of jury  sentenc- 
ing-discretion in capital cases was seen as an effective compromise with 
those w ho pressed for abolition or argued against its re-in troduction /^  
However, research has shown th a t in the Old South, w here the num ber of 
capital offences rncreased dramatically, discretionary ra ther than m anda
tory  sentencing was accepted on the basis of a very different motivation. 
This occurred at a time w hen African-Americans had recently been freed 
from slavery bu t were still excluded from testifying against whites, were

70 See Edmund v. Florida 458 US 782(1982) US Supreme Court.

71 See jupra note 60 at p. 4 and 5. Today most jurisdictions separate capital murder from 
murder per je through specified aggravating circumstances.

72 At common law, traditionally, eveiy crime for which the offender, if convicted, was liable 
for forfeiture of his land and goods and for which the penalty was death, was classified as 
a felony. The 1870 Forfeiture Act (UK) abolished the harsh effects of forfeiture, and other 
statutes classified the more serious offences, punishable by imprisonment or death, as 
felonies. Other minor offences were classified as misdemeanours.

73 See jupra note 60 at p. 11.
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legally unable to serve as jurors and suffered from a lack of trained coun
sel of their own race to represent them. C onsequently the dom inant white 
class felt comfortable in placing their tru st in white judges and juries to 
adm inister discretion in an appropriate way. 74

In all cases, the discretion vested m  juries was an unguided one and 
proved to be an irresistible opportunity  for arb itrary  and discrim inatory 
results. Such abuse became so w idespread and systematic th a t in 1972 the 
US Suprem e C ourt in Furman75 p u t an  end to the practice of “unguided” 
discretion in capital sentencing on the basis that it contravened the Eighth 
and Fourteenth  Am endm ents of the US Constitution.

As stated m  C hapter 1 of P art I, the dictate of the US Suprem e Court 
was tha t valid death penalty legislation m ust avoid "unguided discretion” 
or the total absence of discretion. Some observers have argued — and later 
cases have shown — th a t this is an impossible and irreconcilable task.

e. Appeals

Traditionally, offenders sentenced to death had no greater right to 
appeal than  any other convicted defendants. Consequently, appeals could 
only be based on questions of law and not on issues of fact, and appellate 
courts always deferred to the legislature on the punishm ent tha t had been 
prescribed for a particular offence. This m eant tha t an offender sentenced 
to death had no means of inducing an appellate court to review the justice 
of his/her sentence. The appellate court w ould only examine errors of law 
th a t arose during the procedure leading to  his/her conviction.

Outside this traditional appellate process, the American colonies had 
also recognised the English common law  w rit of habeas corpud, a w rit 
regarded as a fundam ental protection of liberty since it enabled prisoners 
to challenge arb itrary  confinem ent before the court. Each of the states 
have continued to retain the w rit for alleged violations of State constitu
tional rights. Following independence, the U nited States Constitution 
also incorporated this protection in Article 1, section 9, clause 2, which 
states:

74 Id.
75 See diipra. note 2.
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“the privilege of the w rit of habeas corpus shall not be sus
pended, unless w hen in  Cases of Rebellion or Invasion the 
public safety m ay require it.”

At the same time, federal prisoners w ere given a right to seek habeas 
corpus in the federal courts under the Ju d ic iary  Act 1789 - the required  
basis of the w rit being an alleged violation of the prisoner’s federal con
stitutional rights. After the civil war, the federal governm ent enacted the 
Habeas Corpus Act 1867, which extended the right to seek federal habead 
corpud to state prisoners, thereby perm itting collateral review, or a  further 
post-conviction appeal, of a state conv ic tion /6 However, the legislation 
also required  state prisoners to initiate and exhaust their habecu claims in 
the state court system, before commence proceedings in the federal 
courts. Furtherm ore they could only initiate proceedings in the federal 
courts in respect of their alleged violation of a federal constitutional right.

D uring this century there has been a continual increase in the num 
ber of post-conviction appeals. However, m term s of the histo iy  of the 
practice of death penalty sentencing, the use of the appellate process is 
relatively new. The first appeal to a  federal court by a state offender 
occurred in 19367"  By 1946, only two out of 200 offenders sentenced to 
death sought relief in both  state and federal courts. It has now become 
common practice.

/ .  Race discrimination

Racism in the United States is an extrem ely complex issue and is 
manifested in multiple ways/® In 1990 the U S B ureau of the Census 
recorded tha t 248,709,873 people lived in the U nited States of America. 
O f these, 80.3% were white and 12.1% b l a c k , w i t h  the next largest 
minority group being tha t of H ispanic origin, a t 9%.

Racism has extensive historical roots in the U nited States, w hich was 
founded in part on the black slave trade and slavery, and involved the col-

76 The 1867 Act has now been codified in 28 U.S.C. § 2254.

77 See jupra note 60, at p. 20.
78 See the Report of the UN Special Rapporteur on Contemporary Forms of Racism, Racial 

Discrimination, Xenophobia and Related Intolerance’s, on his mission to the United 
States of America from 9 to 22 October 1994, E/CN. 4/1995/78/Add. 1. See Chapter 3 of 
Part II for comments made by the Special Rapporteur on death penalty sentencing in the 
United States.

79 See Table 2 for a break-up of the population of states with death row offenders on a state 
by state basis.



onization and genocide of native American tribes. The first African slave 
was brought to  the newly founded British colony of Jam estow n in 1619. 
W ith the ever-increasing num ber of colonists settling on American terri
tory, so too increased the num ber of Africans brought over as slaves. By 
the end of the seventeenth century a fully-established slave system exist
ed am ongst colonial plantation owners in the South, w ith enslaved 
Africans serving as the prim ary source of labour and profit. At the same 
time a  racist social structure w as also established, w ith African slaves 
placed firmly at the bottom  and their num bers continually swollen 
through the action of northern  trading and shipping firms.

U pon independence, these well-established patterns of racial subordi
nation and discrim ination were formally condoned by law. Article 1 (3) of 
the US Constitution made a distinction at tha t time betw een w hite males 
on the one hand, w hether propertied or poor, and African slaves and 
Indians on the other. The form er were viewed as full hum an beings and 
citizens, the latter as only equalling 3/5 of a person.

It was not until 1865, w ith the end of the Civil War, th a t slavery was 
formally abolished through the Thirteenth  Am endm ent to the US 
C onstitu tion .^  D espite this formal abolition, all of the southern states 
and m any of the others passed “Black Codes” (commonly referred to as 
“J im  Crow  law s”) m andating racial segregation in most areas of public 
life and providing for different treatm ent of races in both  private and pu b 
lic affairs. The effect of these codes was to again legalise and legislate 
white suprem acy and w hite dom ination throughout society. In  1896 the 
US Suprem e C ourt codified the racially-based segregated society in Plejjy 
v. Ferguson81 through its policy of separate b u t equal treatm ent. A t the 
same time, racist organizations such as the Ku Kkix Klan and various 
“white citizens ’ councils” sprang up and engaged in random  acts of racist
violence.

80 This Amendment provides:

“Section 1. Neither slavery nor involuntary servitude, except as a punishment 
for crime whereof the party shall have been duly convicted, shall exist within the 
United States, or any place subject to their jurisdiction.

Section 2. Congress shall have power to enforce this Article by appropriate leg
islation.”

81 163 US 537 (1896).
82 See dupra note 60, at page 10, where it is stated that by the early years of the Twentieth 

Century more than 5,000 African-Americans had been lynched by these groups. In addi
tion to lynchings, wholesale destruction of African-American property was a normal fea
ture of the activities of these groups.
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The “separate bu t equal” doctrine was successfully challenged in 1954 
by civil rights groups objecting to  segregation in the schools.®3 This ini
tiative set in motion a series of further challenges to discrimination which 
resulted in sweeping civil rights legislation in the 1960's in the areas of 
public accom m odation,84 equal education ,85 em ploym ent,86 voting 
rights,87 fair housing88 and credit.89

Despite these changes, racism remains an im portant factor in various 
sectors of US society, including the criminal justice system. Previously, 
criminal offences and the penalties applied to them  varied depending on 
the race of the offender and, in some circumstances, the race of the vic
tim. If an African-American raped a white woman, he was liable to 
receive the m andatory penalty of death. B ut if the rapist was w hite and 
the victim black, there was discretionary penalty of a  fine and /or im pris
onment.

Such practices are no longer encoded m law, bu t patterns of discrim 
ination persist. Today, the figures speak for themselves in relation to 
racial factors affecting the judicial process. For example, 44% of male 
prison inmates are black, although African-Americans make up only 6% 
of the population.9® In relation to offences involving drug abuse, the dis
parity  is even more alarming. According to the US National Institute of 
D rug  Abuse, 80% of drug users are white, though they make up only 7% 
of those arrested on drug charges (African-Americans account for 28% of 
such arrests).91 D isparities also occur in the num bers of persons tried  and

85 Brown v. Board of Education, 347 US. 483 (1954). Had the Supreme Court in 1954 declined 
the opportunity to revive its 1896 doctrine of separate but equal treatment, enunciated in 
Ple<jjy v. Ferguson, it might have taken many years before Congress enacted a desegregation 
law, given the resistance of southern pressure groups.

84 See Title II, Civil Rights Act 1964.

85 See Titles IV and VI, Civil Rights Act 1964.
86 See Title VII, Civil Rights Act 1964.
87 See Voting Rights Act 1965,

88 See Title VIII, Housing Act 1968.

89 See Equal Credit Opportunity Act.
90 See <sapra note 78 at page 17.

91 I?, and also see Marc Mauer The Drug War'd Unequal Jtuticc, 28 Drug Policy Letter (1996)
11 at page 12 where Mauer cites the following statistics from The Sentencing Project
Report:
African-Americans represent:
— 12% of the US. population
— 13% of drug users
— 35% of arrests for drug possession
— 55% of convictions for drug possession
— 74% of prison sentences for drug possession
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sentenced. Even the sentences vary, w ith African-Americans and other 
racial minorities generally receiving sentences two to three times hasher 
than those of whites.

The most graphically dem onstrated race-based disparity in the crimi
nal justice system involves discrepancies among penalties issued for 
offences involving “crack” and “pow der” c o c a i n e . The basic ingredient 
of both drugs is the same. The users however differ, “crack” being con
sumed chiefly by inner city blacks and “powder" by suburban whites. Yet 
the penalty for the sale or use of “crack" is 100 times greater than that 
involving the same am ount of "powder". Furtherm ore, not only are the 
penalties disproportionate, b u t enforcement of the two offences varies 
greatly, w ith inner city blacks being pursued, charged and sentenced 
more often than  whites.

D espite the U S Sentencing Commission’s unanim ous and strong rec
ommendation th a t such discrepancies be corrected by reducing the penal
ties for “crack" to  those applied to  “powder" offences, the U S Congress 
has refused to take action.

It should be noted that the Sentencing Project Report also identified a gender / race dis
parity, where an African-American woman was 8 times more likely to go to prison than a 
white woman.

92 Jefferson Morely White Gram*}3Burden, 28 Drug Policy Letter (1996) at page 17.
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Chapter 2
S ta tistics

A t  the time the US Suprem e C ourt handed down its 1972 decision of 
Furman there w ere 600 death row  prisoners, all of w hom  had their death 
sentences com m uted to life imprisonment. Since its re-instatem ent the 
num bers have significantly increased.

However, comprehensive data, particularly on the earlier stages of 
the state and federal judicial process in death penalty sentencing, is not 
readily available. O ne of the main reasons for this is that there is no oblig
ation on states to  record comprehensive inform ation on all death penalty 
eligible cases from the time of arrest. The US Justice  D epartm ent col
lects and publishes a certain am ount of data, bu t responsibility for gath
ering and widely disseminating regular information has been taken up by 
organizations such as the N A A CP Legal Defence and Educational Fund 
Inc. (NA ACP L D F).

To date, even though significant evidence exists suggesting a link 
between racial disparities and poverty, to the knowledge of the M ission 
no empirical study has been conducted examining the possible influence 
of poverty on the practise and procedure of death penalty sentencing.

Nevertheless, various statistics are available. According to inform a
tion documented:

• D uring the eighteen-year period from 1 Jan u a ry  1977 to 31 
D ecem ber 1994, a total 4,557 persons entered state and feder
al prisons under a sentence of death. O f these, 51% were white, 
40% African-American and 7% Hispanic.93 As shown in Table
1, the overall num ber of persons entering the prison system 
under a sentence of death has significantly increased since the 
early 1980s.

• D uring  the same eighteen-year period, a total of 257 executions 
took place in 24 states. O f the persons executed, 140 were 
whrte, 98 Afrrcan-Amerrcan, 17 Hispanic and tw o Native 
Am erican.9̂

93 US Department of Justice, Bureau of Justice Statistics Bulletin, Capital Punishment 1994, 
February 1996, at page 2.

94 Id. at page 2.
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Persons u n d er  S en ten ce o f  D ea th  
1954  -  94

Number under 
sentence of death

Table 1
Source: Bureau of Justice Statistics Bulletin Capital

Punubement 1994 at page 11.
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From  1973 to 1994, a total of 5,280 offenders were sentenced to 
death. O f these 4.9% (257) were executed, 2.4% (125) died 
while awaiting execution, 35.1% (1,851) had their sentence or 
conviction overturned, 2.4% (128) had their sentence commut
ed and 0.5% (29) were removed from a sentence of death for 
o ther reaso n s .^  Thus during this 21-year period, 54.7% 
(2,890) of those sentenced to death rem ained death row pris
oners aw aiting execution.

According to statistics kept by the NAA CP LDF, as of August 
1995,96 a to tal of 3,046 offenders w ere on death row  through
out the U nited States. Table 2 provides a state-by-state and 
federal b reakdow n of these figures, dem onstrating  th a t 
California and Texas have the largest num ber of death row 
prisoners, at 422 and 399 respectively.

The same NAA CP L D F  statistics show that 302 offenders were 
executed betw een Jan u a ry  1973 and August 1995. Texas again 
figures prom inently as the state which executed the largest 
num ber of offenders — 100 persons — during this period. O f the 
to ta l offenders executed, 166 w ere w hite, 119 A frican- 
American, 16 Hispanics (Latina/o) and 1 N ative American. O f 
the total num ber of persons executed, only one was a woman 
and nine w ere juveniles. The race of the victims in these cases 
was as follows:

337 (82.6%) white,
52 (12.74%) African-American,
14 (3.43%) Hispanics (Latina/o)
5 (1.22%) Asian.

The race of the victims seems to  have had an influence on the 
incidence of executions. D uring the same Jan u a ry  1973 — 
A ugust 1995 period, statistics show the following offender/vic
tim  race disparities:

158 white offender / white victim
83 black offender / white victim
31 black offender / black victim
3 white offender / black victim

95 Id. at page 14.

96 Death Row, USA., Fall 1995.



C a p ita l P u n ish m en t Ju risd ic tio n s  
an d  N u m ber o f  D ea th  R ow  Inm ates

State Prisoners 1 w i AA1 W/V2 AA/V2 %W3 %AA3

Alabama 135 78 54 127 23 73.6 25.2
Arizona 119 79 15 80.8 3
Arkansas 35 20 14 46 5 82.7 15.9
California 422 179 158 473 104 69 7.4
Colorado 4 2 1 5 0 88.2 4
Connecticut 5 3 2 3 0 87 8.3
Delaware 14 7 7 14 6 80.3 16.9
Florida 340 183 120 342 102 83 13.6
Georgia 104 59 45 106 17 71 27
Idaho 20 19 0 22 0 94.4 0.3
Illinois 161 53 100 116 86 78.3 14.8
Indiana 51 33 17 54 13 90.6 7.8
Kentucky 27 21 6 44 0 92 7.1
Louisiana 44 12 26 37 18 67.3 30.8
Maryland 13 2 11 17 0 71 24.9
Mississippi 56 21 35 45 19 63.5 35.6
Missouri 93 50 36 78 27 87.7 10.7
Montana 6 5 0 9 0 93 0.3
Nebraska 10 7 2 8 1 93.8 3.6
Nevada 79 40 28 84.3 6.5
New-Jersey 11 4 6 7 3 79.3 13.4
New Mexico 3 1 0 1 0 75.6 2
North-Carolina 154 73 74 133 35 75.6 22
Ohio 150 70 74 131 58 87.8 10.6
Oklahoma 138 81 36 82.2 7.4
Oregon 14 12 0 92.8 1.6
Pennsylvania 197 65 120 88.5 9.2
South-Carolina 58 29 28 66 14 69 29.8
South- Dakota 2 2 0 2 0 91.6 0.5
Tennessee 102 66 32 81 19 83 15.9
Texas 399 163 149 75 11.9
Utah 11 8 2 10 0 93.8 0.7
Virginia 57 27 29 57 14 77.4 18.8
Washington 13 10 2 14 0 88.5 3
US Government 6 2 3 80 12
US Military 8 1 6

Other Jurisdictions with capital punishment and who as of September 1995 
had no sentences imposed are; Kansas, New Hampshire, New York, 
Wyoming.

Key
W: White Prisoner; AA: African American Prisoner; W/V: White Victim; 

AA/V: African American Victim; % W: Percentage of Population that is White; 
% AA: Percentage of Population that is African American.

1 Source: NAACP Legal Defense and Education Fund. Inc. Death Row USA Fall 1995.

2 Source: NAACP Legal Defense and Education Fund. Inc. Figures for all states and the
US government and military were not available.
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Federal Capital Offenders

In a report issued in M arch 1994, the Senate Sub-Comm ittee on Civil 
and Constitutional R ights97 reported  37 approved capital prosecutions 
under the 1988 federal “king-pin" drug law. In 29 (78%) of these cases, 
the accused was African-American, w ith four cases (11%) involving 
whites and four (11%) Hispanics. The report only examined prosecutions 
up to the end of 1993. NAA.CP L D F  statistics of 31 O ctober 1995, m ean
while, list a total of 8 federal death row  offenders, 6 of w hom  are black 
and 1 white.

The Sub-Comm ittee also reported  tha t the racial breakdow n of 
offenders in federal death penalty cases contrasted sharply w ith tha t of 
other federal offenders sentenced to prison. Thus during the 1980’s, 75% 
of all federal prisoners were white and only 21% to 27 % African- 
American.98 Similarly, 85% of all persons executed under federal law 
between 1930 and 1972 w ere white and 9% African-American.

Pointing to the great disparity between these figures and current fed
eral death penalty  statistics, the Sub-Committee concluded tha t "the d ra
matic racial tu rn  around under the drug kingpin law clearly requires 
remedial action.” To date no such action has been undertaken.

The M ission has been unable to obtain any further statistics, based on 
race, of federal prosecutions under the 1988 and subsequent 1994 feder
al laws.

Elapsed Time since Sentencing

According to the Bureau of Justice  Statistics, the median time elaps
ing between the imposition of a death sentence and the end of 1994 — i.e. 
the time already spent in custody — was 69 months (5.75years). The mean 
time of such custody is listed as 76 m onths (6.3 y e a r s ) . T h e  same statis
tics indicate tha t between 1977 and 1994, the average time spent between 
the imposition of the most recent sentence received and execution was 
slightly more than  8 years.

97 See Chapter 3 of Part I and note 14.
98 Id. at page 4.

International Comm ission  
o f  Jurists (ICJ) 

Geneva, Switzerland

99 See dupra note 93 at page 11.



Chapter 3
US O bliga tions u n d er  In tern a tio n a l L aw

a. Introduction

S everal international instrum ents contain provisions relevant to death 
penally sentencing. These are:

the Universal D eclaration of H um an Right; .100.

• the International Covenant on Civil and Political Rights
(IC C P R )101;

• the Second O ptional Protocol to the International Covenant on 
Civil and Political Rights (Second O ptional P rotocol)102;

• the International Convention on the Elimination of all Form s of 
Racial Discrim ination ( I C E R D ) 1̂ .  anc]

• safeguards guaranteeing protection of the rights of those facing 
the death penally (U N  Safeguards)10̂ -

In addition to these, the American Convention on H um an Rights and 
the Protocol to this Convention tha t provides for the abolition of the 
death penalty serves as a regional instrum ent for the Am ericas.10®

100 Adopted and proclaimed by the UN General Assembly Resolution 217 (III) of December 
1948. The relevant Articles are Articles 3,7,8,9,10 and 11.

101 Adopted and proclaimed by the UN General Assembly Resolution 2200 A (XXI) of 16 
December 1966 and extracts of which are set out in BASIC TEXT 1.

102 Adopted and proclaimed by the UN General Assembly Resolution 44/128 of 15 
December 1989 and set out in BASIC TEXT 2.

103 Adopted and proclaimed by the UN General Assembly Resolution 2106 A (XX) of 21 
December 1965 and extracts of which are set out in BASIC TEXT 4.

104 Adopted and proclaimed by the UN General Assembly in Resolution 44/128 of 15 
December 1989 and set out in BASIC TEXT 3.

105 The American Convention on Human Rights was approved in 1969 and came into effect 
on 18 July 1978, through the required eleventh deposit of an instrument of ratification. 
The United States Government signed this Convention on 1 June 1977, but has not yet 
ratified it. The Optional Protocol was approved on 8 June 1990.
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The U nited States is bound by  these instrum ents only to the extent 
that it has ratified or adopted them  or tha t the provisions contained there
in constitute custom ary international law. O therw ise it is not required  to 
respect the term s of those it has not ratified or w hich have not become 
custom ary international law.

As m entioned in C hapter 4 of P art I, the U nited States ratified the 
IC C PR  in Ju n e  1992 and the IC E R D  in 1994. 106 Its ratification of both 
instrum ents was qualified through the introduction of a  series of “reser
vations”, “understandings” and “declarations” concerning individual p ro 
visions of these accords.107

Although the US has not recognised the individual petition m echa
nisms set out in the first O ptional Protocol to  the IC C PR , or under 
Article 14 of the IC E R D , it has accepted the obligation under both instru 
ments to subm it periodic reports to the respective Committees established 
under these instrum ents, namely the H um an Rights Com mittee108 and 
the Committee on the Elimination of Racial D iscrim ination.1*® To date, 
the U nited States has subm itted a report only to the H um an Rights 
Com mittee.110 In response to this report, the Committee has made strong 
comments about the US reservations and questioned w hether they  are 
permissible.

A  “reservation” to the provisions of an international agreem ent is 
defined in Article 2 ( l)(d )  of the Vienna Convention on the Law of 
Treaties (Vienna Convention) as a:

106 The United States signed the ICCPR on 5 October 1977, having previously signed the 
ICERD in 1966. It was not until 1979 that hearings were held on both Covenants before 
the Senate Foreign Relations Committee. Ratification of the two instruments lay dormant 
until 1992 when the Committee reported to the Senate on the ICCPR. It subsequently 
reported on the ICERD in 1994.

107 The ICCPR had 5 reservations, 5 understandings and 3 declarations and the ICERD had
3 reservations, 1 understanding and 1 declaration. The reservations are set out in 
Appendix 3 and 4.

108 The Human Rights Committee is established under Article 28 of the ICCPR and the 
reporting requirement is contained in Article 40. In ratifying the Covenant, the United 
States also declared that it accepted the competence of the Committee to receive and con
sider complaints, under Article 40, from a State Parly about compliance by another State 
Party.

109 The Committee on the Elimination of Racial Discrimination is established under Article 
8 of the ICERD and the reporting requirement is contained in Article 9. Article 11 pro
vides for State Parties to submit complaints to the Committee about another State Party. 
Unlike the ICCPR there is no prerequisite of a State Party having to make a declaration 
that it accepts the competence of the Committee to accept such complaints.

110 CCPR/C/81 /Add.4 and HRI/CORE/Add.49.
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“U nilateral statem ent made by a State w hen signing, ratify
ing, accepting, approving or acceding to an international 
agreement, w hereby it purports to  exclude or modify the 
legal effect of certain provisions of that agreem ent in the 
application to that State, 1,111

The above definition also covers interpretative declarations or under
standings by a State P arly  w here these express its understanding of how 
a particular provision of the treaty  will be applied and have the effect of 
narrow ing the operation of tha t provision in the treaty .'

U nder the Vienna Convention, States may enter a reservation to a 
multilateral international agreem ent so long as the reservation is not p ro 
hibited under the agreem ent and, comes w ithin the term s of specified lim
ited reservations perm itted in the agreem ent or does not conflict with the 
“object and purpose” of the agreem ent.1 ̂  In addition to these prohibi
tions, reservations by State Parties to norm s of custom ary international 
law are simply not permissible under international law.

W hile States becoming a party  to an international treaty  are able to 
do so w ith  reservations, States already a party  to  the treaty  are also p e r
m itted to enter objections to these reservations. llz* In the case of the reser
vations taken by the U nited States to the ICCPR, 11 States have lodged 
specific objections.115 The State Parties th a t lodged objections to the US 
reservations, declarations or understandings all stated th a t their objec
tions drd not constitute an obstacle to the U nited States becoming a Party

111 UN Doc. A/CONF. 39/27 (1969). It should be noted that the United States is not a sig
natory to the Vienna Convention, but, many of its provisions are a codification of cus
tomary international law.

112 Paul Sieghart The International Law of Human Rights, Oxford University Press Inc., New 
York 1995, at p. 37.

113 See Article 19 of the Vienna Convention. The restriction of reservations which are incom
patible with the “object and purpose of the treaty” was inserted into the Vienna 
Convention (Article 19(c)) to reflect the 1951 opinion of the International Court of 
Justice on reservations to the Convention on the Prevention and Punishment of the Crime 
of Genocide (1951, IC J, 15 (May 28)). Articles 20, 21, 22 and 23 of the Vienna 
Convention relate to objections to reservations and their legal effect as well as the with
drawal of reservations.

114 See Articles 20 and 21 of the Vienna Convention. Article 20(5) of the Vienna Convention 
also provides that a reservation is considered to have been accepted by another State 
Party unless it raises objection to the reservation within 12 months after the notification 
of the reservation or by the date when it expresses its consent to be bound, whichever is 
the latter.

115 See United Nations, Multilateral Treaties Deposited with the Secretary-General as at 31 December
1994, ST/LEG/SER/E/13, for the full text of these objections.
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to the Covenant. All the objecting State Parties objected to the US reser
vation to Article 6(5) relating to the imposition of the death penalty  for 
crimes committed by persons below 18 years of age on the basis tha t the 
reservation was incom patible w ith the purpose and in tent of this Article. 
The State Parties that have lodged objections are,

Belgium  O bjected to the reservation to article 6(5) only.

D en m ark  also objected to the reservations to  Article 7 and based its
objection on the grounds that “Articles 6 and 7 are p ro 
tecting two of the most basic rights contained in the 
Covenant” and w hich w ere expressly stated to be non 
derogable rights. O thers made similar comments.

F in lan d  also objected to the reservation to Article 7 and the u nder
standings made by the US in respect of Article 2 and 26.

F rance Objected to the reservation to article 6(5) only.

G erm any  In its objection it also stated tha t it in terpreted  the reser
vation to Article 7 “as a reference to Article 2 of the 
Covenant, thus not m  any w ay affecting the obligations” 
of the US under the treaty.

Ita ly  in its objection to the reservation to Article 6(5) it also
stated that the reservation was “null and void”. It also 
made a similar comment to tha t which Germ any made m 
respect of the reservation to Article 7.

N e th e rlan d s also objected to  the reservations to Article 7 on a similar 
basis to Denm ark. In respect of the declarations and 
understandings it stated that it understood tha t these did 
“not exclude or modify the legal effect of provisions to the 
Covenant in their application to the U nited States, and do 
not m any w ay limit the competence of the H um an Rights 
Committee to in terpret these provisions m their applica
tion to the U nited S tates.”

N orw ay  also objected to the reservations to Article 7.

P o rtugal also stated tha t it considered tha t the reservation to
Article 7 in w hich “a State limits its responsibility under 
the Covenant by invoking general principles of National 
Law may create doubts on the commitments of the 
R eserving S tate to the  object and  purpose of the
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Covenant and, moreover, contribute to underm ining the 
basis of International Law. ”

also objected to  the reservations to Article 7.

also objected to the reservations to Article 7 and 15 and 
the understandings to Article 2, 4 and 24. It stated that it 
was o f the view tha t these understandings also am ounted 
to a reservations. It also stated; “[A] reservation by w hich 
a State modifies or excludes the application of the most 
fundam ental provisions of the Covenant, or limits its 
responsibilities under the trea ty  by  invoking general p rin 
ciples of national law, m ay cast doubts upon the commit
m ent of the reserving State to  the object and purpose of 
the C ovenant.”

O n the other hand, no objections have been lodged w ith respect to the 
US reservations to the IC E R D .

As stated in C hapter 4 of P a rt I, the adjudication of objections to 
reservations to a m ultilateral treaty  is not clear. In some cases the terms 
of the trea ty  in question will provide the necessary mechanism. For exam
ple, under Article 20(3) of the IC E R D , a reservation is deemed to be 
“incompatible or inhibitive if a t least two thirds of the States P arties” to 
the Convention object to it. The IC C PR  has no equivalent provision. 
However, m international jurisprudence there is some support for the 
view that in the case of a hum an rights treaty  w hich creates a body to 
examine and control the obligations of State Parties under the treaty, that 
body is entitled to determ ine w hether a particular reservation is perm is
sible or no t.116 In the case of the IC C P R  this w ould be the H um an Rights 
Committee. In N ovem ber 1994, the Committee issued a general comment 
to this effect concerning reservations, however the comment was express
ly rejected by the U nited States Governm ent. The U nited Kingdom also 
objected to the position taken by the Committee, stating th a t pronounce
ments by the Committee were not legally binding though they  com m and
ed great respect.117

A State P arty  tha t has m ade a reservation m its ratification of a  treaty  
can also w ithdraw  th a t reservation at any time, so long as there is no

116 William A. Schabas, "Invalid Reservations to the International Covenant on Civil and 
Political Rights: Is the United States still a Parly V , 21 Brooklyn Journal of International
Law, 277.

117 See CCPR/C/21 Rev.l/Add.6 and A/50/40 at 124 and 131.

Spain

Sw eden
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express contrary  provision in the actual treaty. *18 There is no need to 
obtain the consent of the State Parties who have accepted the reservation. 
Similarly, a  State Party  th a t has lodged an objection to a reservation, is 
able to w ithdraw  tha t objection at any time.

In accordance w ith usual practise the reservations, declarations and 
understandings entered into by the U nited States in respect of the IC C PR  
and the IC E R D  were those requested by the US Senate. U nder US law, 
the President, if he/she enters a treaty  on behalf of the U nited Sates, is 
required to include the Senate’s requested reservations.^9 Even if  the 
President had w ished to make reservations on his own initiative, this 
w ould have required  the prior consent of the US Senate.

In ratifying both  the IC C PR  and the IC E R D , the United States made 
tw o general interpretative statements. The first was an understanding 
that the provisions of the respective treaties w ould be implemented “by 
the federal governm ent to the extent tha t it exercises legislative and judi
cial jurisdiction over m atters covered therein, and otherwise by the state 
and local governm ents”. As explained in C hapter 4 of P art I, this under
standing is not a reservation and is regarded as having domestic and not 
international significance.

The second general statem ent in the ratification of both treaties is a 
clarifying declaration that guarantees provided in the treaties are “not 
self-executing.” Again this is not a reservation and is of domestic signifi
cance. It as an indication of w hat the President or the Senate ascribes to 
a particular meaning of the trea ty  for the purpose of the interpretation of 
the treaty  by a  US C ourt in a similar w ay tha t legislative h isto iy  of a 
domestic statute is relevant to its interpretation. ̂ 0  However, as w ith  all 
such interpretations it is for the court and not the President or the Senate 
to  be the final arbiter and in terpreter of these provisions.

Although the U nited States has taken the view that w ith the stated 
reservations U S law complies sufficiently w ith the provisions of both 
treaties and, therefore, the im plementation of new legislation was and is 
not necessary. However, as m entioned in C hapter 4 of P art I, by becom 
ing a Party  to these instrum ents, the US has accepted a new body of

118 See Article 22 of the Vienna Convention.
119 See § 314 in Restatement of the Law: The Foreign Relationd Law of the United Stated, at page 186.

120 Id. at page 188.
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jurisprudence which, to date, has been virtually ignored by the courts, the 
legislature, adm inistrators and the legal p r o f e s s i o n .

b. International Convention on the Elimination  
o f all Forms o f Racial Discrimination

As stated above, no State Parly  has lodged any objections to the 
United States reservations to the IC E R D . However, w hen the Committee 
on the Elimination of all Form s of Racial Discrim ination receives the 
United States first report under Article 9 of the Convention some com
ments m ay arise seeking clarification and comment.

Article 1 (1) of the Convention defines “racial discrim ination”, as;

"... any distinction, exclusion, restriction or preference based 
on race, colour, descent, or national or ethnic origin which 
has the purpose or effect of nullifying or impairing the recog
nition, enjoym ent or exercise, on an equal footing, of hum an 
rights and fundam ental freedoms in the political, economic, 
social, and cultural or any other field of public life ...”

O n 16 M arch 1993 the Committee on the Elimination of all Forms of 
Racial D iscrim ination made the following recom m endation on this 
Article:

“1. Non-discrimination, together w ith equality before the 
law and equal protection of the law w ithout any dis
crimination, constitutes a basic principle in the protec
tion of hum an rights. The Committee wishes to draw  
the attention of States Parties to certain features of the 
definition of racial discrimination in Article 1, para
graph 1, of the International Convention on the 
Elimination of all Form s of Racial Discrimination. It is 
of the opinion th a t the w ords “based on” do not bear 
any meaning different from “on the grounds of” in p re 
am bular paragraph 7. A  DidUnctwn id contrary to the 
Convention i f  it had either the purpode or the effect of impair
ing particular rightd and freedomd. This is confirmed by

121 See also the Human Rights Committee, Conwientd on the US Report, CCPR/C/79/Add. 50 at 
p. 8, where it recommends that measures be taken to ensure greater awareness of the pro
vision in the ICCPR by judicial administrative authorities as well as lawyers and the gen
eral public.
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the obligation placed upon States parties by  Article 2, 
paragraph 1 (c), to  nullify any law or practice which 
has the effect of creating or perpetuating racial dis
crimination.

2. The Committee observes tha t a differentiation of trea t
m ent will not constitute discrim ination if the criteria 
for such differentiation, judged against the objectives 
and purposes of the Convention, are legitimate or fall 
w ithin the scope of Article 1, paragraph A, of the 
Convention. In considering the criteria tha t m ay have 
been employed, the Committee will acknowledge tha t 
particular actions may have varied purposes. In seeking 
to determine whether an action had an effect contrary to the 
Convention, it will look to see whether an action has an unjus
tifiable disparate impact upon a group distinguished by race, 
colour, descent, or national or ethnic origin.

3. Article 1, paragraph 1, of the Convention also refers to 
the political, economic, social and cultural fields; the 
related rights and freedoms are set up  in Article 5.”

(emphasis added)

The Convention inter alia, places an obligation on State Parties to  con
demn racial discrimination, not to engage in an act or practice of racial 
discrimination, and to  review and am end laws and policies that have the 
effect of creating or perpetuating racial discrimination.^22 Article 5(a) 
also expressly places an obligation on State Parties to prohibit and elimi
nate racial discrimination in all its forms and to guarantee “the right to 
equal treatm ent before tribunals and all other organs adm inistering jus
tice.”

122 Article 2; see Basic Text A.
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c . International Covenant on Civil 
and Political Rights
A rticle 6 - The Inherent Right to Life

- Imposition o f  the Death Penalty 
Article  7 - Cruel, Inhuman or Degrading Punishment

The IC C P R  places an obligation on State Parties to protect and pro
mote the fundam ental rights and freedoms of individuals incorporated in 
the dem ocratic tradition. Articles 6 and 7 of the Covenant specifically 
provide for an inherent right to life, while a t the same time perm itting 
capital punishm ent under certain circumstances.

Article 6 provides as follows:

'1. Every hum an being has the inherent right to life. This 
righ t shall be protected by law. N o one shall be arb i
trarily  deprived of his life.

2. In countries w hich have not abolished the death 
penally, sentence of death may be imposed only for the 
m ost serious crimes m accordance w ith the law in 
force at the time of the commission of the crime and 
not contrary  to the provisions of the present Covenant 
and to the C onvention on the P revention  and 
Punishm ent of the Crime of Genocide. This penalty 
can only be carried out pursuant to a final judgem ent 
rendered by  a com petent court.

5. W hen deprivation of life constitutes the crime of geno
cide, it is understood that nothing in this Article shall 
authorise any State P arty  to the present Covenant to 
derogate in any w ay from any obligation assumed 
u n d er the provisions of the C onvention on the 
Prevention and Punishm ent of the Crime of Genocide.

Anyone sentenced to death shall have the right to seek 
pardon or com mutation of the sentence. Amnesty, p a r
don or com mutation of the sentence of death may be 
granted  in all cases.

Sentence of death shall not be imposed for crimes 
committed by persons below eighteen years of age and 
shall not be carried out on pregnant women.

4
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6. N othing in this Article shall be invoked to delay or to 
prevent the abolition of capital punishm ent by  any 
State Party  to the present Covenant.”

Article 7 of the IC C P R  provides:

"No one shall be subjected to torture or to cruel, inhum an or 
degrading treatm ent or punishm ent. In particular, no one 
shall be subjected w ithout his free consent to medical or sci
entific experim entation.”

Article A (2) of the Covenant also provides that the rights specified in 
Articles 6 and 7 are non-derogable rights, m eaning that there are no cir
cumstances in which a State Party  can am end or in any w ay detract from 
the rights set out in these provisions.

It has been generally accepted tha t the overall objective and purpose 
of Article 6 is the immediate restriction of the death penalty  to the most 
serious of crimes and the ultimate abolition of capital punishm ent. W hile 
not stated expressly, it has also been accepted tha t Article 6 prohibits 
State Parties w ho have abolished the death penalty from re-introducing 
it 123 The main objective and purpose of Article 6 was reaffirmed in 1977 
by the U nited N ations General Assembly12̂  and by subsequent meetings 
of the United N ations Economic and Social Council^2® and the United 
N ations Congress on the Prevention of Crime and the Treatm ent of 
Offenders. 12  ̂ The Second O ptional Protocol to the IC C PR  expressly 
aims at the abolition of the death penalty, how ever the United States is 
not a signatory to this instrum ent.

123 Unlike Article 4 of the American Convention on Human Rights (set out in Appendix 6), 
the ICCPR has no specific provision prohibiting the re-establishment of capital punish
ment in a State Party that has previously abolished it.

124 Resolution 32/61 of 8 December 1977. The resolution stated The main objective to be
pursued in the field of capital punishment is that of progressively restricting the number 
of offences for which the death penalty may be imposed with a view to the desirability of 
abolishing this punishment.” '

125 Resolution 1984/50 of 25 May 1984 and 1986/10, where the resolutions of the Seventh 
UN Congress on the Prevention of Crime and the Treatment of Offenders were adopted.

126 Resolution 1985/15.
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(i) Juveniles

Article 6 of the IC C PR  expressly prohibits the death sentence being 
imposed on persons who at the time the offence was committed were 
under the age of 18, as well as the implementation of the penalty on preg
nant women. Subsequent U N  Safeguards have extended these prohibi
tions to  forbid a death penally from being carried out on a new m other or 
on those who have become insane.1217

As explained in C hapter 4 of P art I, in ratifying the IC C P R  the 
United States made a specific reservation perm itting the continued im po
sition of capital punishm ent on juveniles despite the fact tha t the 
Covenant expressly provides tha t this protection is a non-derogable right. 
The intention of the U nited States was to preserve existing US state laws 
and ensure tha t these be not limited in any w ay by the term s of the 
Covenant. At the time the reservation was introduced, several states had 
provisions for the imposition of the death penally on persons under 18, 
and there w ere several death row  prisoners in this category awaiting exe
cution.12®

It has been held by the Inter-Am erican Commission on Hum an 
Rights tha t a  custom aiy international norm  exists prohibiting the execu
tion of children.129 However, the Commission provided no age specifica
tion as to w hat constitutes a “child”. A provision identifying a child as a 
person under the age of 18 is however provided in the International 
Covenant on the Rights of the Child, ̂  an international treaty  the U nited 
States is currently  considering for ratification.

O n 2 A ugust 1955, the U nited States ratified (with reservations and 
declarations) the Geneva Convention relative to the Protection of Civilian 
Persons m Time of War, Article 68 of which provides that “...the death

127 See Basic Text 3, Article 3.

128 See dupra note 18 and Appendix 3 for the terms of the reservation. It should be noted that 
the fifth reservation of the US also reserves the right to treat juveniles as adults notwith
standing Articles 10(2)(b), 10(3) and 14 of the ICCPR -

Previously only 2 State Parties made reservations to Article 6; Norway and Ireland. 
Norway subsequently withdrew its reservation and Ireland’s reservation is of no effect as 
it has abolished the death penalty. See supra, note W. A.. Schabas at p. 289, 291. Other 
countries whose legislation provides for the execution of juveniles include Bangladesh, 
Iran, Iraq, Pakistan and Yemen.

129 Inter-American C.H.R., 61 OEA/Ser.L/V/II.71,9 rev. 1 (1987) and see dupra note 116 at 
page 296.

130 UN Doc. A/44/736 (1989), Article 1.

131 This Convention is commonly referred to as the fourth Geneva Convention.
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penalty m ay not be pronounced against a protected person who was 
under eighteen years of age at the time of the offence.” This Convention, 
as well as the other three Geneva Conventions, embody international 
principles of hum anitarian law and apply in circumstances of declared 
w ar or other arm ed conflict between State Parties. The purpose of the 
fourth Geneva Convention is to set out minimum protections for civilians 
(“protected persons”) of a State Party  under siege. The US m its ratifica
tion of the Convention made a reservation in respect of Article 68, bu t not 
in relation to the above mentioned paragraph. Accordingly, by its ratifi
cation of this Convention, the United States has agreed to pro tect civilian 
juveniles in occupied foreign countries from being subject to the death 
penalty, w hen no similar protection is granted  to juveniles w ithin the 
United States.

(it) The Most Serious Crimes

Through its reservations, the United States has also reserved the right 
to retain existing US state and federal death penalty provisions, as well as 
the right to create new  offences for which the penalty can be imposed. 
Since ratification, both  at the federal and the state levels there has been a 
re-m troduction of the death penalty per or new offences have been
created for which a possible penalty is death. ̂  Additionally, in some 
states existing offences punishable by death have been am ended by 
including new circumstances for which the sentence of death can be 
imposed. In two advisory opinions, the Inter-Am erican C ourt on H um an 
Rights the C ourt held tha t under the provisions of the American 
Convention on H um an Rights any expansion, including new  circum 
stances, of the application and imposition of the death penalty was not 
perm issible.13̂  Arguably the same applies to Article 6 of the iC C PR .

(Hi) Clemency

Article 6(4) makes express reference to the right to seek clemency 
w hen convicted and sentenced to death. In his report to the 52nd session

132 For example, New York where in 1995 amending legislation re-introduced the death 
penalty for murder in the first degree.

133 For example, in 1994 the US Congress not only re-introduced the penalty for existing 
offences but the legislation also created new offences which were punishable by death.

134 See I/A Court H.R, Restrictions to the Death Penalty (Arts. 4(2) and 4(4) American 
Convention on Human Rights), Advisory Opinion OC-3/83 of September 8, 1983. Series 
A No. 3; and I/A Court H.R., International Responsibility for the Promulgation and 
Enforcement of Laws in Violation of the Convention (Arts. 1 and 2 American Convention 
on Human Rights), Advisory Opinion OC-14/94 of December 9, 1994. Series A No 14.
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of the Commission on H um an Rights the Special R apporteur on 
Extrajudicial, Sum m ary or A rbitrary  Executions, M r Bacre W aly Ndiaye 
stressed that in all cases this right m ust be ensured and not used to has
ten executions.135

(iv) Cruel, inhuman or degrading punishment

In ratifying the ICCPR, the U nited States made the following reser
vation m respect of Article 7;

“That the United States considers itself bound by Article 7 to 
the extent that ‘cruel, inhum an or degrading treatm ent or 
punishm ent’ means the cruel and unusual treatm ent or p un
ishm ent prohibited by the Fifth, Eighth, and/or Fourteenth 
Am endm ents to the Constitution of the United S tates.”136

As m entioned in C hapter 4 of P art I, the United States form ulated a 
reservation to Article 7 because they were concerned about decisions of 
the U N  H um an Rights Committee and the European Court of H um an 
Rights w hich had adopted a view that prolonged judicial proceedings 
involving capital punishm ent could constitute “cruel, inhum an or degrad
ing treatm ent or punishm ent.” Similar argum ents have been raised before 
US courts - that is, long incarceration in death row  conditions violates US 
Constitutional guarantees. As discussed in P art I, this argument, to date, 
has been rejected as a basis for a possible constitutional challenge. 
Currently, U nited States death row  prisoners spend, on average, more 
than  6.3 years m prison following confirmation of their conviction and 
sentencing. The availability of the necessary collateral habeas corpiu 
appeals have been seen as the mam contributing factor to this delay in the 
im plementation of the sentence of death.

(v) The UN Human Rights Committee

The H um an Rights Committee considered the initial report subm itted 
to it by  the U nited States under Article 40 of the IC C PR , on 29 and 31 
M arch 1995. It then adopted various comments and recommendations 
concerning the report on 6 April 1995.137

135 See E/CN.4/1996/4 at page 130. In his comment, he made reference to a reported case in 
Indonesia where clemency had been sought without the consent of the offender.

136 To date, no other State Party has made a reservation in respect of this Article.
137 See CCPR/C/79/Add.50 extracts of which are contained m Appendix 5.
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As m entioned in P art I w ith regard to the general question of the per
missibility of the US reservations to Article 6(5) and 7 of the I CCRP, the 
Committee stated th a t it believed these reservations to be incompatible 
w ith the object and purpose of the Covenant.13® It w ent on to express 
concern about the num ber of offences punishable by death, as well as the 
num ber of death sentences being handed down by US state and federal 
courts, and specifically deplored a num ber of developments which it 
believed ran counter to the intent of the Covenant. These included the 
1994 expansion of the death penalty under federal law, the re-introduc
tion of the penalty m a num ber of US states, the imposition and imple
m entation of the death penalty against persons who were under the age 
of 18 w hen they committed the offence, and the lack of protection against 
the death penalty for mentally retarded offenders. It also expressed grave 
concern about “the long stay on death row, which, m specific instances, 
may am ount to a breach of Article 7 of the C ovenant”.139

Beyond these criticisms of the US report, the Committee recom 
m e n d e d 1^  inter alia that:

the U nited States review and consider w ithdraw ing its reserva
tion, declarations and understandings, particularly  those in 
respect of Articles 6(5) and 7;

federal and state legislation be am ended to restrict the num ber 
of offences punishable by death to the most serious crimes, w ith 
a view to ultimately abolishing the death penalty;

the United States take the necessary steps to ensure th a t per
sons not be sentenced to death for crimes committed before 
they were 18 years of age.

d. Fair Trial

As has already been explained in C hapter 4 of P art I, in ratifying the 
ICCPR, the U nited States is also bound by international law to ensure 
tha t procedural guarantees of a fair trial, as provided for in Article 14 of 
the Covenant, are complied w ith .1̂ 1 These provisions contain in terna

138 Id. at page 4.
139 Id.
140 Id. at page 6 and 7.
141 See Basic Text 1 for the full text of Article 14.
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tionally accepted minimum guarantees, and apply generally to all crimi
nal m atters. H ow ever the H um an Rights Committee, the Special 
R apporteur on Extrajudicial, Sum m ary or A rbitrary  Executions and oth
ers have stressed the need for State Parties to observe rigorously all such 
guarantees in death penalty c a s e s .^  Procedural guarantees for persons 
charged w ith an offence include:

• equality before the courts;

• trial before an independent and impartial tribunal established 
by law;

• presum ption of innocence until proven guilty;

• adequate time and facilities for the preparation of a defence;

• right to legal counsel of his/her own choosing;

• right to be tried w ithout undue delay;

• right to  be tried  m  his/her presence w ith  the assistance of legal
counsel and — w here in the interest of justice — at no cost to the 
person charged (e.g., legal aid);

• right not to be compelled to testify against him /herself or to
enter a plea of guilty;

• right of review of his/her conviction and sentence by a higher
tribunal;

• right to a rem edy w here there has been a violation of these
rights - e.g., habeas corpus under Article 3 and 9(4).

Some of these guarantees have been enhanced by other international 
instrum ents, and a considerable body of international law has been devel
oped describing the extent and operation of these guarantees. The 
Covenant provides for the derogation of these provisions, bu t only in sit
uations of State emergency and then only to the extent strictly required 
by the exigencies of the situation. ̂  No such situation exists in the 
United States of America.

142 For example, see supra note 135 at page 129.
143 See Article 4(1).
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(i) Equality before the Courts

Article 2(1) of the IC C PR  requires State Parties to respect and 
ensure th a t the rights provided in the Covenant are recognised w ithout 
distinction of any kind, including race, colour, sex, language, religion, 
political or other opinion, etc.

Article 26 of the same Covenant provides for equal protection before 
the law, and tow ard this end requires State Parties to enact laws that p ro 
hibit discrimination and guarantee equal and effective protection against 
discrimination to all persons. Articles 2, 5 and 6 of the IC E R D  provide 
for similar non-discrim inatoiy protections. As discussed above "race dis
crim ination” in this context is not limited to  intentional and purposeful 
discrimination, bu t also includes practices and procedures w hich have a 
discrim inatory effect, regardless of intent.

Despite legislative elimination of racial segregation and anti-discrim 
ination laws, racism remains a m ajor factor w ithin the U nited States 
today. It is most pronounced, w ith serious consequences, in the criminal 
justice system. In his report of a M ission to the United States m  O ctober
1994, the U N  Special R apporteur on C ontem porary Forms of Racism, 
Racial Discrimination, Xenophobia and Related Intolerance stated:

"Racial factors affect the judicial process, from the moment 
of arrest right through to the trial. H ere again, the figures 
speak for themselves. For example, although men of African- 
American origin make up 6 per cent of the U nited States 
population, they represent 44 per cent of prison inmates. It 
is common knowledge that one out of four black males aged 
20 to 29 is either in prison, on parole or on probation.”1̂

The Special R apporteur also noted the various studies and reports 
which confirmed that racism plays a significant role in death penally  sen
tencing. In his conclusions, he recom m ended that the death penalty 
should be abolished, and failing that, discrim inatory application of the 
death penalty should be eliminated. ̂ 5

144 E/CN.4/1995/78/Add. 1 at page 17.
145 I?, at 18. The Rapporteur states: "Measures should be taken to abolish the death penalty, 

or failing that, to eliminate discriminatory application of the penalty.”
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(it) Independent and Im partial Tribunal

W hile the IC C PR  provides for the right to a fair trial by a competent, 
independent and im partial tribunal, w hat constitutes such a tribunal is 
not specified. In 1985 the seventh U N  Congress on the Prevention of 
Crime and the Treatm ent of Offenders adopted the Basic Principles on 
the Independence of the Judiciary, which w ere subsequently endorsed by 
the U N  General Assembly.1̂ 6 These principles are of general application 
and set out minimum guidelines for judicial independence and im partial
ity. As stated in C hapter 5 of P art I, regardless of how judges are chosen 
for office, once so chosen they m ust act impartially and independently 
w hen exercising their judicial function. However, w here the m ethod of 
their appointm ent does in fact effect their im partiality or independence 
then there is a breach of the Basic Principles and Article 14 of the 
IC C P R

In the U nited States at the federal level, judges are appointed for life 
by the P resident and approved by the US Senate. At the state level, the 
appointm ent of judges varies. O f the 38 states that perm it death penally 
sentencing, 32 also elect their judges. The states of Alabama, Arkansas, 
Illinois, M ississippi, N orth  Carolina, Pennsylvania, Tennessee, Texas and 
W est Virginia elect their judges on the basis of political party  affilia
t i o n s .^  In six states — Connecticut, Delaware, N ew  Hampshire, New 
Jersey, South Carolina and Virginia — judges are appointed for life by the 
state governor.1̂ ® The rem ainder of the states w ith death penalty sen
tencing m aintain either an electoral system on a non-political party  affili
ation basis, or a system involving retention elections in which standing 
candidates ru n  unopposed .^ 9  Those states that provide for election of 
judges on a political party  affiliation basis have been the subject of com
m ent in relation to the independence of the im partiality and independence 
of the judiciary in the U nited S tates.150

146 UN Basic Principles on the Independence of the Judiciary at Art. 1, G.A. Res. 146. UN 
1, GAOR, 40th Sess. (1985), reprinted in (1990), 25 - 26 ClJL Bulletin 14.

147 Stephen Bright "Judges and the Politics of Death: Deciding Between the Bill of Rights
and the Next Election in Capital Cases" 75 Boston Law Review, (1995) 759 at p. 779.

148 Id. at page 778 and 779.

149 Id. at page. 778. The retention system is referred to as “the Missouri system".

150 See Chapter 5 of Part I and Appendix 5 containing the comments of the Human Rights 
Committee. The Special Rapporteur on Extrajudicial, Summary or Arbitrary Executions 
also expressed concern about the bias of judges and the prosecution in the administration 
of the death penalty in the United States. See jupra note 134 at page 123.
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(Hi) Right to Counsel

Articles 14 (3) (b) and (d) of the IC C PR  provide th a t a person 
charged w ith an offence is entitled to communicate and be represented by 
a lawyer of his/her own choosing. Article 14 (d) also provides that, w here 
the interests of justice require, indigent defendants should be provided 
w ith a lawyer at no cost to themselves. The H um an Rights Committee in 
its consideration of these provisions has held tha t cases involving a death 
sentence clearly require a lawyer in the interests of justice, and tha t such 
a lawyer m ust be com petent to represent the interests of the accused and 
be available for the trial and all subsequent appeals.151

As stated in C hapter 5 of P art I, in its ratification of the IC C PR  the 
United States included an understanding in respect of these paragraphs 
of Article 14.15̂  As m entioned above this understanding, like other 
understandings m ade by the U nited States, is of domestic significance as 
existing US law did not as a general rule entitle a defendant to a lawyer 
of his/her own choice w hen he/she was indigent, nor did federal law  pro
vide for a right to counsel w here an offence was not punishable by 
death .153 The H um an Rights Committee, in its comments on the U nited 
States report, m ade no specific comments or recom m endations in respect 
of this understanding.

151 Robinson v. Jamaica Report, Forty-fourth Session (A/44/40), Annex X. H. and Pinto v 
Trinidad and Tobago Report, Forty-fifth Session (A/45/40), Vol. II, Annex IX. H.

152 See Appendix 3, Understanding (3).

153 See supra note 18 at page 17.



Chapter 4
P ra c tice  an d  P rocedu re  

o f  D ea th  P en a lty  S en ten cin g  in  the US Today

a. Summary o f Judicial Process 
in Death Penalty Sentencing

T he U nited States of Am erica has both state and federal criminal jus
tice systems. In the case of death penally sentencing, the vast m ajority of 
capital offenders are state capital offenders, in tha t they have committed 
an offence against state law  and are charged, tried and sentenced under 
state law. Appeals at first instance lie in the state courts and subsequent
ly proceed to the federal court system. State law and its practice and p ro
cedure m ust com ply w ith the provisions of the U S Constitution. 
H owever the U S Suprem e C ourt has stressed tha t it is for each state to 
decide how  to adm inister its own criminal justice system. The C ourt will 
only examine the system to determ ine the extent that it breaches — or does 
not breach — the US C onstitution.154

Federal capital offenders are charged, tried and sentenced under fed
eral law. As a general rule, the judicial process for death penalty sentenc
ing is the same at the state and federal levels, w ith state offenders having 
the added ability to seek post-conviction appeals in the federal courts 
after exhausting their state remedies. The various stages of the judicial 
process are set out in Tables 3 and 4.

As can be seen from these tables, two distinct processes exist: the trial 
and direct appeal mechanism and the system of post-conviction appeals. 
The whole operation is initiated when the prosecutor decides tha t a p a r
ticular case is one for w hich the state will seek the death penalty (a capi
tal penalty case). In summary, the 5 mam steps in the process are as fol
lows:

Step 1 -Prosecutorial Decision to Seek Death

At the state level it is prim arily the prosecutor of the county, circuit 
or district who decides if a particular death penalty eligible case will be

154 For example, see Harris c. Alabama 115 S.Ct. 1031 (1995).
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treated as such. A t the federal level, it is the US A ttorney General who 
makes this decision on advice from the prosecutor and a small committee. 
In all cases, this decision is made before trial and the accused is advised 
accordingly.

The accused who are indigent are provided w ith legal counsel. The 
appointm ent of such counsel varies from state to state. Some have a pu b 
lic defender system others have a system of court appointed counsel or 
some other system.

Step 2 -Trial

Following Gregg, ̂  all jurisdictions have bifurcated trials: first, the 
determ ination of guilt or innocence, followed by a second separate hear
ing devoted to sentencing. Unless an accused elects otherwise, both 
stages of the trial will be determ ined by a jury. In five states, there is an 
exception to this in tha t it is the judge or a panel of three judges who 
determ ine the sentence.

The jury  is empanelled at the commencement of the trial and w here 
applicable, the same ju iy  determines both guilt and innocence as well as 
the sentence.

The onus of p roof at both stages of the trial rests w ith the prosecution 
and the sentencer’s discretion is guided through specified aggravating and 
any m itigating circumstances. An exception to this rule is Texas, w here 
the ju ry  is also charged w ith answering specific questions, including their 
assessment of the probability of the accused re-offending in the future.

In  four states, the sentence decision of the ju ry  is advisory only w ith 
the final decision resting w ith the judge.

Step 3 -Trial-Review (Direct Appeal)

W here an accused is convicted and sentenced to death, all state ju ris
dictions provide for autom atic review of the sentence, and m some cases 
the conviction, by  the Suprem e C ourt of the state in question, or its equiv
alent. The basis of the review is to correct trial errors as they appear from

155 428 US 153 (1976).
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the record of the trial and to affirm or vacate the sentence of death. In 
some states the court also considers w hether the sentence of death is 
excessive or disproportionate to the penally imposed in similar cases.

Indigent accused are provided w ith legal counsel. The onus of estab
lishing the alleged errors rest on the offender.

In some states there can be a delay of several years before there is a 
hearing on the review.

If the state supreme court confirms the conviction and sentence, the 
offender can appeal to the US Suprem e C ourt on the basis of errors of 
law, but such appeals are not granted by right and are usually denied. 
Even w here leave to appeal is granted, the US Suprem e C ourt can not go 
beyond w hat is included in the record  of the case, and indeed has always 
shown strong deference to the findings of the state court w ith regard  to 
questions of fact and the exercise of discretion.

U pon confirmation by a  state supreme court of a sentence of death, 
the trial judge or a  judge of the same judicial circuit is em powered to sign 
a  death w arran t.156 In recent years it has been the practice of judges not 
to delay in signing such w arrants. Once an execution w arran t has been 
issued, any further appeal first requires the prisoner to  seek a stay of exe
cution for the date specified in the w arran t.157

Step 4 -Post-Conviction Appeals (Habeas Corpus W rit)

Until recently, a death row  offender w ould commence proceedings in 
the post-conviction stage of the process once a death w arran t had been 
signed, following a confirmation of the death sentence on automatic 
review. There is now federal and  state legislation placing time limits on 
when post-conviction proceedings can be initiated.

Post-conviction appeals relate to alleged violations of state or federal 
constitutional procedural rights. The onus of proof of these allegations 
rests on the offender. A state offender is able to make applications in 
respect of state and federal alleged breaches of constitutional rights.

156 In some states (e.g. Florida) the state governor signs the execution warrant.
157 When issuing a death warrant there is a time limit within which the judge or governor can 

nominate the execution date. This time limit varies from state to state. For example, in 
Georgia a warrant of execution may be issued from 10 to 20 days in advance, while in 
California the minimum is 60 and the maximum not more than 90 days.
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However, the offender can not commence proceedings m the federal 
courts until he/she has exhausted his/her remedies m the state courts. 
Traditionally, states have not provided indigent offenders w ith a right to 
counsel a t this stage of the process, and m any such persons have p ro 
ceeded w ithout representation or representation through lawyers who 
provided their services pro bono. In 1988, w ith an increase in the num ber 
of persons on death row  for w hom  w arran ts of execution had  already 
been signed, the federal governm ent initiated a funding mechanism for 
State post-conviction proceedings. D uring 1995, however, Congress 
decided that this funding should not be renew ed as of 1 April 1996, 
despite the continuing increase in the num ber of death row  defendants.

Federal offenders will seek their post conviction applications in the 
federal courts. Federal legislation provides for legal assistance to indigent 
accused.

It is at the federal level th a t m any state offenders have had their con
viction or sentence overruled, resulting in a retrial, and in such cases, if 
the prisoner is again convicted or sentenced to death, the entire process 
can begin again.

Step  5 -Clemency

M ost states provide for clemency m some form. The M ission did not 
examine this aspect of the process bu t was advised that today clemency is 
very rarely gran ted .15®

b. Range of Offences for which Death is a Possible Sentence 
Sentencing o f Juveniles 
Mentally III

(i) State and Federal Capital Offences

There exists a wide range of state and federal offences to which the 
death penally m ay be applied. These are briefly set out in A ppendix 7.

158 In a footnote to his opinion Herrera v. Colluu, January 1993, Justice Blackmun cited, what 
he described as “an impressive study” (By Bedau and Radelet: Vol. 40 Stan L. Rev. 21 at 
36) which had concluded that 23 innocent people had been executed in the United States 
m the Twentieth Century, including as recently as 1984. The majority (m Herrera) had 
cited this study to show that clemency had been exercised frequently in capital cases when 
showings of actual innocence had been made. Justice Blackmun was not convinced. 'But 
the study also shows”, he noted in his dissent, “that requests for clemency by persons the 
authors believe were innocent have been refused/'
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Common to all of these offences is the commission of m urder — either 
first degree murder, aggravated m urder or m urder of a specified person 
or m  specified circumstances. Some states also include treason,1® train 
w recking,160 drug trafficking,161 aggravated kidnapping and rape of a 
child under 14 by a  person 18 years or older.1® W hile states have ceased 
to designate new  capital offences, they continue to enlarge the conditions 
under which the death penalty can be sought, by attaching additional 
aggravating circumstances to  their existing capital m urder offences.163 
The effect is the same as creating new offences to which the penalty may 
be applied.

In 1988, the Bush adm inistration enacted the first m odern federal 
death penally  statute, the A nti-D rug Abuse A ct164 w hich am ended sec
tions 841 and 848 of Title 21 in the U nited States Code by making provi
sion for the imposition of the death penally for convicted drug “king
pins.”16®

In 1994, the Clinton adm inistration w ent even further by passing the 
1994 D eath Penalty A ct,166 which has been described as an “unprece
dented expansion of the federal death penalty - an effective rationalisation 
of capital punishm ent.” The Act revived all the pre-Furm an federal 
offences punishable by death, m addition to creating various new capital 
offences.

159 These states are: California, Georgia and, Louisiana. However, while on the statute books 
the Mission was advised that it had not been used as some doubt had been expressed 
about its constitutionality.

160 Id.
161 For example, Florida. The Mission has also been advised that no death penalty has been 

sought in respect of this offence.

162 For example, Mississippi. Again, the Mission has been advised that no death penalty had 
been sought in respect of this offence.

163 US Department of Justice “Bureau of Jcut Ice Statu tied Bulletin: Capital Punishment 1994” Feb. 
1996, N C J - 158023 at page 2 - 3  where it is stated that in 1994, 14 states revised their 
statutory provisions, -with most adding additional aggravating circumstances and addi
tional categories of victims.

164 The newly created offences under this Act are described in Appendix 7.
165 It should be noted that the amendments were consistent with Gregg in that provision was 

made for a bifurcated trial and the allowance of guided sentencing discretion.
166 The newly listed offences are described in Appendix 7.
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(ii) Juveniles

As of 12 D ecem ber 1995, nine juveniles (persons under the age of 18 
a t the time the capital offence was committed) had been executed in the 
ten-year period since 1985. This was the date of the first juvenile execu
tion following reinstatem ent of capital punishm ent in 1976.167 In  August
1995, a total of 39 death row  offenders in 14 states w ere j u v e n i l e s . 168

Federal law  and state law in 13 capital punishm ent states prohibits 
imposition of the death penally on juvenile o f f e n d e r s . ^  However, in 16 
states, the age eligibility ranges betw een 14 and 17 years, and eight other 
states have designated no specific minimum age. Table 5 identifies the 
states in all of these m entioned categories.

The age of the offender at the time the capital offence was committed 
is always regarded as a possible mitigating factor. In those states provid
ing for imposition of the death penalty on persons under the age of 18, all 
have similar procedures for dealing w ith such offenders. For example, in 
Pennsylvania there is a separate criminal justice system w hich brings 
offenders before a juvenile court; this court having jurisdiction to deal 
w ith specified offences committed by persons under the age of 18 years. 
However, a juvenile charged w ith a capital offence is not subject to the 
jurisdiction of th a t court unless a judge of the Court of Common Pleas 
(adult court) remits the case to the juvenile court for its determination. If 
a case is so remitted, the juvenile court has no jurisdiction to impose the 
death penalty. The basis of rem itting a case to the juvenile court is entire
ly discretionary and is often based on the juvenile's age, the nature of the 
alleged offence, the juvenile’s alleged culpability and prior criminal histo
ry. N o t all cases are successfully remitted, and as of 29 D ecem ber 1995,

167 See NAACP LDF Death Row USA, winter 1995, execution update statistics.
168 See NAACP Death Row USA statistics for Fall 1995. The break-up of the juvenile offend

ers on death row are as follows: 5 in Alabama, 2 in Arizona, 3 in Florida, 2 in Georgia, 1 
in Kentucky, 3 in Mississippi, 2 m Missouri, 1 in Nevada, 1 m Oklahoma, 2 in 
Pennsylvania (note: the LDF has recorded only 2, whereas the Defender Association of 
Philadelphia being compiled later has recorded 3), 2 in North Carolina, 7 in Tennessee, 7 
in Texas and 1 in Virginia.

169 See supra note 163 at page 5. Section 848 (1) of Title 21 and Section 3591 (a) of Title 18 
prohibit the imposition of the death penalty for a federal offence where the offender was 
18years of age at the time the offence was committed. The States which prohibit the death 
penalty being imposed on persons under the age of 18 are: California, Colorado, 
Connecticut, Illinois, Kansas, Maryland, Nebraska, New Jersey, New Mexico, Ohio, 
Oregon, Tennessee and Washington.

170 Id.
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M in im u m  age a u th o rized  
f o r  c a p ita l pu n ish m en t, 1994

Age le<M than. 18 None specified

Alabama (16) Arizona
Arkansas (14) Idaho
Delaware (16) Montana
Georgia (17) Louisiana
Indiana (16) Pennsylvania
Kentucky (16) South Carolina
Mississippi (16) South Dakota
Missouri (16) Utah
Nevada (16)
New Hampshire (17)
North Carolina (17)
Oklahoma (16)
Texas (17)
Virginia (15)
Wyoming (16)
Florida(16)

In  Mississippi, the minimum age defined by  status is 13 b u t effective 
age is 16 based on an interpretation of US Suprem e Court decisions by 
the state attorney general’s office.

In  N orth  Carolina, the age required is 17 unless the m urderer was 
incarcerated for m urder when a subsequent m urder occurred; the age 
then m ay be 14.

Table 5

Source: Bureau of Justice Statistics Bulletin CapitalPuiiuihmait 1994, 
at page 5.
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there were three juvenile offenders on death row  in Pennsylvania. All 
w ere black and all w ere sentenced in Philadelphia.1'71

The constitutionality of sentencing to death and executing a juvenile 
was considered by the US Suprem e C ourt ha Thompson v. Oklahoma, 172 
w here the plurality held that it was unconstitutional to impose the death 
penally on a person who was 15 years of age w hen the offence was com
mitted. Subsequently, in Stanford v. Kentucky17̂  the Court upheld as con
stitutional the imposition of the death penalty on an offender who was 16 
years of age at the time he committed the offence. In the latter case, four 
of the nine Justices dissented, and held that the execution of an offender 
under 18 years of age was disproportionate and unconstitutional.

The American B ar Association (ABA), an organization th a t has not 
taken a formal position on the death penalty m general, as early as 1983 
adopted a resolution calling for the abolition of the imposition of the death 
penalty on juveniles.17̂  Despite this call for its abolition, the practice has 
continued, and as recently as Februaiy-M arch  1996, the legislature of 
Georgia was considering legislation that would reduce the minimum age 
in tha t state from its current level of 17 to 16 years of age.175

(Hi) M entally III

Insanity is a defence to capital m urder in the same w ay tha t it is a 
defence to any intentional crime. However, insanity will not be estab
lished through showing mental illness or m ental retardation. At the state 
and the federal levels, there are various tests for insanity. Some of these 
build on the English common law test which provides tha t to escape crim 
inal responsibility it m ust be proven, by the offender, tha t at the time of 
committing the offence he/she was labouring under such a defect of rea
son from disease of the mmd as not to know  the nature or quality of the 
act he/she was doing, or even if he/she did know it, th a t he/she did not 
know  that it was w rong.176 If an offender is not found to be insane at the 
time of committing the offence and is subsequently convicted and sen

171 Statistics were received, by the Mission from the Defender Association of Philadelphia.

172 487 US 815 (1988).
173 492 US 361 (1989).
174 The resolution was adopted at the ABA's Annual General Meeting in Atlanta in August 

1983.
175 The Atlanta Journal, Editorial, Sunday March 3, 1996.
176 This test is the that formulated by the House of Lords in an advisory opinion in 

McNaughten, 10 Cl. & F. 200, 8 Eng.Rep. 718 (H.L. 1843). See Peter W Low Criminal Law 
1990 for a full discussion on the current laws in respect of insanity and on whom the onus 
of proof rests.
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tenced to death, then should the offender become insane the U S Supreme
C ourt has held that it would be unconstitutional to execute such a per-

1 77 son. /

In contrast to its treatm ent of insanity, the US Supreme C ourt has 
held tha t the execution of mentally retarded offender does not violate the 
U S C onstitution.17® M ental illness and m ental retardation are factors that 
the sentencer can take into account w hen deciding w hether the death 
penalty is appropriate m  the case before him/her. However, the statutes of 
a num ber of states expressly prohibit mentally retarded offenders from 
being sentenced to death. These states include: Arkansas, Colorado, 
Georgia, Indiana, M aryland, Kansas, Kentucky, N ew  Mexico, N ew  
York, Tennessee and W ashington; similarly, the US G overnm ent.1̂  
O ther states have no such provisions, and the M ission was inform ed that 
in m any instances the death penalty had been sought and imposed on per
sons w ho w ere either mentally ill or retarded.

c. Prosecutorial D iscre tio n

(i) State Prosecutors

F or all state offences, the decision of w hether a particular homicide 
case should proceed as a capital charge, and w hether the state should seek 
the death penalty, rests w ith the D istrict A ttorney or State A ttorney 
(hereafter included in the term  D istrict A ttorney) of the judicial circuit, 
county or district w here the offence occurred.1™ W ith the exception of 
N ew  Jersey, all states w hich have the death penalty also provide for the

177 See Ford v. Wainu’right 477 US 399 (1986).
178 See Peni'y v. Lynatigh 492 US 302 (1989).

179 For example, Section 17-7-131 (j) of the Georgia Criminal Code and Section 17-7- 
131(a)(3) defines “mentally retarded” as "having significantly subaverage general intel
lectual functioning resulting in or associated with impairments in adaptive behaviour 
which manifested during the developmental period”. Under Section 17-10-61, the Code 
also prohibits the execution of a person who is “mentally incompetent”, this term being 
defined in Section 17-10-60 to mean that the person is “of a mental condition” where 
he/she is “unable to know why he or she is being punished and understand the nature of 
the punishment.”

180 For example, Alabama is divided into 40 judicial circuits, each circuit consisting of 1 to 5 
counties, with a District Attorney assigned to each circuit. Georgia is divided into 45 judi
cial circuits, with each circuit having 1 to 8 counties. Pennsylvania is divided into 67 coun
ties and Texas has 235 judicial districts encompassing 1 to 5 counties. In Texas, some of 
the judicial districts do not have a District Attorney as the smaller districts have amalga
mated the position of District Attorney and County Attorney.
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election of their district attorneys or state attorneys, some on political 
parly  lines.

W hile legislation provides for guidance on when the death penalty 
can be imposed by  the sentencer there is no statu tory  guidance for the 
prosecutor to choose which of the alleged offenders whose conduct falls 
w ithin these statu tory  guidelines shall be subject to a  possible death 
penalty. N either to the knowledge of the M ission had any district a tto r
ney form ulated guidelines or policies on this issue.181 Consequently, p rac
tices vary  from one district attorney to another.18̂  Some counties have 
few or no capital penalty cases, others many. The strength of the evidence 
and the likelihood tha t a ju ry  w ould convict and impose the death penal
ty  are no doubt the m ain param eters m  w hich prosecutors exercise their 
discretion. However, as a  possible explanation for these disparities the 
M ission found th a t each district attorney is influenced not only by the 
strength of the evidence in the case b u t also by  one or more of the fol
lowing factors:

• public opinion;

• victim im pact evidence;

• an effectively unfettered discretion to plea bargain;

• costs, both  in term s of money and manpower.

In Gregg (1976), in response to an argum ent tha t prosecutors exercise 
their discretion in an arb itra iy  manner, Justices W hite, B urger and 
R ehnquist stated:183

“Petitioner’s argum ent tha t prosecutors behave in a stan- 
dardless fashion in deciding w hich cases to try  as capital

181 The District Attorney of Montgomery County, Maryland, frustrated about the absence of 
guidelines, sought guidance in an article in his state ’s Bar Journal. Sonner, “Prosecutorial 
Discretion and the Death Penalty”, M2. B.J., Mar. 1985, at page 6.

182 Tina Rosenberg, “The Deadliest D.A.” The New York Tuned Magazine, July 16, 1995, page 
21. Rosenberg describes the practices of the District Attorney for Philadelphia who seeks 
the death penalty in almost all capital eligible cases. Consequently, Philadelphia county’s 
death-row population of 105 is the third largest of any county in the nation even though 
there are many more populous and murderous counties. It also has 55% of the state’s 
death row population. By comparison, in the same state, the District Attorney of 
Pittsburgh seeks the penalty only rarely. A similar disparity exists in the State of Georgia 
where between 1973 and 1990 in the District of Chattahoochee there had been 75% more 
death penalties imposed than those imposed in the District of Atlanta, which had nearly 
three times the population.

183 See dupra note 155 at page at 226.
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felonies is unsupported  by any facts. Petitioner simply 
asserts th a t since prosecutors have the pow er not to  charge 
capital felonies, they will exercise that pow er in a standard- 
less fashion. This is untenable. A bsent facts to the contrary, 
it cannot be assum ed tha t prosecutors will be motivated in 
their charging decision by factors other than the strength of 
their case and the likelihood th a t a ju ry  w ould impose the 
death penalty if it convicts.”

Four years after Gregg, in Godfrey v Georgia18̂  the plurality took into 
account events tha t had occurred since the earlier ruling and, not liking 
w hat they saw, concluded that:

• the sentencing proceedings (even after changes in the law) 
allowed undue discretion, producing the danger of arb itrari
ness m violation of Gregg. There was no principled w ay to dis
tinguish the case m hand, “in which the death penalty was 
imposed, from the m any cases m  w hich it was no t”; ̂ 5

• objective standards for the imposition of the death penalty had 
no t been achieved and in fact w ere probably impossible to 
achieve;186

• the disgraceful distorting effects of racial discrimination contin
ued to be painfully visible in the imposition of death sen
tences;187

• “the task  of selecting m some objective w ay those persons who 
should be condem ned to die remains beyond the capacities of 
the criminal justice system .”188

It is im portant to rem em ber that the death penalty  can only be 
imposed if sought by  the prosecutor, and the prosecutor’s decision of 
w hether a partrcular case should proceed as a capital charge and the 
death penalty  be sought, m ust be made early in the criminal judicial 
process (usually prior to indictment). This requires the district attorney

184 446 US 420, 1980.
185 Id. at page 433, Justices Stewart, Blackman, Powell and Stevens.

186 Id. at page 439, Justices Marshall and Brennan concurring with the plurality.
187 Id. at page 439, Justice Brennan concurring with the plurality.

188 Id. at page 442, Justices Marshall and Brennan concurring with the plurality. In this case 
Justices White, Burger and Rehnquist were relegated to the minority (“the majority 
today endorses the argument that I thought we had rejected in Gregg, at 456.").
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to act on w hat evidence and information is available at the time. A deci
sion to  reverse the original decision to  seek the death penalty  can be made 
at any time during the course of the legal proceedings, how ever the con
verse is not possible.1!̂

As m entioned above, costs — both in financial as well as general 
resource term s — are an im portant consideration for the D istrict 
A t t o r n e y .  ^ 0  The M ission was told th a t m any smaller counties throughout 
the U nited States, who m ust fund not only the enforcem ent of the law m 
their jurisdiction bu t all other services provided by the county, generally 
have insufficient revenue to allocate to capital punishm ent proceedings, 
due to the high investigative and legal costs involved. In these counties 
scarce resources are often allocated to more pressing needs of the com
munity. O n the other hand, the reasonably well resourced D istrict 
A ttorney’s Offices are also driven by various cost factors, given tha t such 
offices are continually faced w ith heavy workloads requiring both  finan
cial and operational prioritising. Accordingly, w hen exercising discretion 
in capital sentencing cases, they are also deciding on how they will allo
cate their resources, “so as to maximise the ratio of convictions (and 
sometimes harsh  sentences) to m anpow er invested.”1®1

Although the decision by the district attorney in theory  is purely legal, 
bureaucratic and political, variables cannot be ignored w here discretion 
is largely unsupervised or guided.

The ability to plea bargain, although supervised by the court, is a 
powerful tool available to the prosecutor to achieve his/her objective of 
maximising the conviction ratio, particularly w here the accused is indi
gent and has inexperienced legal counsel. M any criticrse this system as 
leading to unequal sentences being im posed on offenders who have com
m itted crimes of similar nature and seriousness, thereby contravening the 
principle of equal justice. It rs also alleged th a t the system is abused by 
prosecutors in tha t they “indict high’’ to “force” a plea of guilty to a less
er offence. In this regard, capital cases lend an additional dimension to the 
prosecutors ability to plea bargain - the ability to wield the most severe

189 However, the Mission was informed on several occasions by district attorneys or their 
representatives that once they had decided to seek the death penalty they had a policy of 
not changing their minds.

190 Id. at page 22, where it is estimated that the cost of a capital trial and appeals is about $3 
million. One district attorney told the Mission that each capital trial took up the resources 
of 25 persons for four months at a cost of $1 million or more.

191 Michael L. Radelet and Glenn L. Pierce, “Race and Prosecutorial Discretion in Homicide 
Cases” 19 Law and Society Review, p. 587 (1985) at 616 where Radelet quotes from a 1979 
Study by M artha A. Meyers and John Hagen, “Private and Public Trouble: Prosecutors 
and the Allocation of Court Resources", 26 SocialProblenu 439.
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and ultim ately irreversible sentence of all, death .1®2 The Mission was 
inform ed by  one district attorney tha t the practice in his county was to 
plea bargain 50 to 60% of all possible capital punishm ent cases.193

This means tha t plea bargaining removes a large percentage of 
offenders from the death penalty criminal process, either because they 
agree to plead to a capital offence for which no death penalty will be 
sought, or because they plead to a lesser crime. In the case of multiple 
offenders, prosecutors often successfully obtain the agreem ent of one 
offender to plead guilty to the crime, on the understanding that the pros
ecution will not seek the death penalty if the offender gives evidence 
against his/her co-offender.

The o ther possible influencing factor on the exercise of the district 
attorney’s discretion is public opinion, a sizeable percentage of w hich sup
ports the death penalty according to decision-m akers.194

The influence of public opinion is greatest in those states w here dis
trict attorneys are elected, some on a party  allegiance basis.195 For exam
ple, the D istrict A ttorney of Philadelphia, who is a directly-elected offi
cial, has been reported  as stating that she supports the death penalty

192 Two examples of where the prosecutor offered a plea bargain are the cases of SpenkelUnk 
v. Wauiwright 578 F.2d 582 (5th Cir. Fla. 1978), 440 US 976, 99 S.Ct. 1548 and McMLllian 
v. State 616 So.2d 933 (Ala. Crim. App. 1993). In both cases the defendants refused the 
plea on the basis that they were innocent. McMillian successfully established his inno
cence after being convicted and sentenced to death on fabricated evidence (to the knowl
edge of the prosecutor).

193 The US. Justice Department conducted an analysis of the 1988 murder defendants in 75 
of the most populous counties m the United States. Their conclusions were that of eveiy
100 murder arrests by police, 81 proceeded to trial, of which 39 pleaded guilty and 42 were 
tried (8 of which were acquitted). The same analysis found that of those accused of mur
der, 19% were charged with first degree murder but only 1% were sentenced to death - 
See “Murder in Large Urban Counties” 1988 BJS Bulletin, May 1993. W hat is not known 
is the percentage of those charged with capital murder: how many of the 19% pleaded 
guilty to capital murder on the basis that death would not be sought?

194 Supporters of the death penalty generally state that their views are consistent with the 
views of the public. The Mission was told by many that retribution was an ingrained part 
of American culture regardless of race. Consequently, an uninformed public will always 
respond positively to the question of “do you support the death penalty?” However, the 
Mission was informed that other surveys providing for an alternative to the death penalty
— long-term imprisonment — gave a contrary conclusion. A poll conducted in April 1993 by 
the Death Penalty Information Centre found that 77% of the populace surveyed, support
ed the death penalty but, that this number fell to 56% if the alternative was imprisonment 
for life, with no parole available before 25 years. Further, almost 60% of those questioned 
stated that the possibility of executing innocent people caused them to have doubts about 
the death penalty. See Encyclopaedia Britannica, Book of the Year 1994, at page 120.

195 See Chapter 5 of Part I where the same factors influencing elected judges is also discussed.
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because her constituents do. She herself does not believe the penalty is a 
deterrent: it gives the feeling of achieving control over crime though in 
fact it does not produce this resu lt.196

However, she is further quoted as saying;

“I ’ve looked at all those sentenced to be executed. N o one 
will shed a tear. Prison is too good for them. They don’t 
deserve to live. I represent the victim and the family. I don’t 
care about killers. All of our cases now are multiple gunshot 
executions, houses set on fire and six children burned to 
death. This is Bosnia.”*97

By w ay of contrast, recently the elected B ronx D istrict A ttorney 
m ade the following comments in responding to pressure from the 
G overnor of N ew  York to indicate w hether there were any circumstances 
under which he w ould seek the death penalty:198

"... le t’s be clear th a t the death penalty is no more the law  of 
N ew  York than  is the penalty of life im prisonment w ithout 
parole. The statute m no w ay suggests tha t a sentence of 
death is the “be tte r” or “presum ptive” choice.

... The imposition of the death penalty m any case is uncer
tain; the process is lengthy, costly and complex; the penalty 
has not been shown to be a deterren t in states w here it exists; 
its application has been subject to political pressure; its util
isation has been tied to race; and of course the penalty is irre
versible despite the possibility of mistake. In my view, these 
concerns m ust factor into every D istrict A ttorney’s decision 
in every case involving m urder in the first degree. Anything 
less is irresponsible. ...”

196 See supra note 182 at page 23.
197 Id.
198 See New York Tinted, March 21, 1996 and Newsday March 24,1996. The death penalty was 

reinstituted in New York during 1995. The Bronx District Attorney had already 
expressed some reservations about the death penalty prior to his election. In December 
1995, he clashed with the Governor when he declined to seek the death penalty for a gun
man who killed 5 people in a shoe store. The March 1996 clash arose after he had failed 
to indicate whether he would be seeking the death penalty for the slaying of a police offi
cer earlier in the month. Following his refusal to give a clear indication, the Governor had 
him removed from the case. At the time of reporting, litigation was being considered in 
respect of this removal.
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Comments received by the Mission from district attorneys em pha
sised that the US Suprem e C ourt had upheld the death penalty as consti
tutional, state law provided for its imposition and application, and the 
general public was increasingly dem anding th a t district attorneys seek the 
penalty and ensure its implementation. All agreed tha t discretion in decid
ing w hich cases to  trea t as capital penalty cases involved a m easure of 
subjectivity once the prosecutor was satisfied th a t sufficient evidence 
existed to convict the offender and have the sentence of death imposed.

For elected district attorneys, their position as prosecutors is usually 
a stepping stone to the state trial bench, again through an election process 
in w hich success is often dependent on public perception of the district 
attorney’s perform ance during his/her term  of office.1"  Successfully 
prosecuting capital cases, w hich attract considerable public attention, is a 
m ethod of securing the electoral support of a public concerned about vio
lent crime.200

The election process for district attorneys occurs at the same time as 
that for all state officials and governm ent mem bers.201 In this connection, 
the M ission was inform ed tha t according to accepted practice, state offi
cials not w ishing to stand for re-election retire approxim ately one year 
before the next election date, enabling the governor to nominate another 
person to the position during the interim. This gives the nom inated can
didate the advantage of having served in the position for some time before 
the election and thus not facing the electorate as a  relative unknown. 
Nom inees for the position of d istrict attorney also often come from w ith
in the D istrict A ttorney’s Office itself.

If  a  district attorney has aspirations to higher political office (i.e. an 
elected state position on the court or otherwise), he/she while in office as 
district attorney cannot afford to ignore public demands. Professional 
standards m ake it unethical and im proper for prosecutors to campaign on 
promises to seek the death penalty.202 However, in recent years, election 
campaigns have been fought prim arily on tw o main issues, crime and 
commerce. VLf-a-vu) crime, the focus has been on tougher custodial sen
tences and imposition of the death penalty. W here a prosecutor continu
ally faces re-election, it is difficult to imagine decisions on w hether to  seek

199 Stephen Bright, “Judges and the Politics of Death”, 75 Boston University Law Review (1995) 
759 at page 781.

200 Id. at page 781, where examples are cited.

201 The States of Georgia and Texas have elections every 6 years, with the next election at 
the end of 1996.

202 See supra note 199 at page 784.
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the death penalty in particular cases not being influenced by  the pressure 
of public opinion.203

The M ission was also inform ed that in exercising their discretion, dis
tric t attorneys norm ally seek the views of the victim s family. It was 
stressed that in such cases the family’s view is not conclusive b u t is one of 
m any factors that are taken into a c c o u n t .^  Critics of this practice 
explained tha t district attorneys are often selective m w hich families they 
speak to, favouring the relatives of white victims over those w here the 
victim is black. The US Suprem e C ourt has held that “family im pact” evi
dence during the sentencing phase of the trial is lawful, as long it does not 
violate guarantees of fundam ental f a i r n e s s . T h e  danger cited here is 
that the practice potentially creates two classes of offenders: those who 
kill w hat are perceived as the most w orthy members of society, and those 
whose victims are judged to have less societal value.

M itigating factors are also taken into account, however no enquiries 
are conducted beyond a review of w hat can be found in official criminal 
records and the inform ation and evidence obtained from the investigation 
at hand. In law, the onus for producing evidence of mitigating factors 
rests w ith the accused, and there is no requirem ent on the accused to 
cooperate w ith the police or district a tto rney  For these reasons, district 
attorneys norm ally make no fu rther enquiries into the cases they handle, 
and rely on the accused themselves to come forw ard w ith any mitigating 
evidence w hich m ay influence their decision. This is a difficult area, as the 
decision to seek death is made so early in the process, and a disclosure of 
relevant mitigating circumstances at this stage may jeopardise the posi
tion of the accused in respect of his right not to incrim inate himself. 
Highlighting a mitigating circum stance can am ount to a direct or indirect 
admission of guilt.

203 Comments relating to the position of elected judges equally apply to elected district attor
neys. For example, see the Statement of George Kendall, Assistant Counsel NAACP 
Legal Defense & Educational Fund, before the Subcommittee on Civil and Constitutional 
Rights of the Committee on the Judiciaiy of the United States House of Representatives 
concerning Reform of the Habeas Corpus Review Process, October 22, 1993, at page 11 
footnote 33, where an example is given of the enormous public response to the decision 
of the US Court of Appeals for the Eleventh Circuit to overturn the convictions and death 
sentences of three offenders convicted of killing 6 members of a farming family m 
Georgia. Had these judges been elected, it would have been very difficult for them to 
ignore such a response. Another example given is that of the Governor of California, who 
assured voters in 1986 that he would appoint judges to the State Supreme Court who 
would affirm the death penalty. That court now has the highest affirmation rate of any 
equivalent state court.

204 See supra note 199 at page 782, where he cites an example in which a victim s father, who 
supported the death penally being sought, subsequently contributed $ 5000 to the district 
attorney s election campaign for a judicial position.

205 Payne v. Tennessee 111 S.Ct. 2597, 115 L.Ed. 2d. 720 (1991).
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The M ission was also informed that the issue of proportionality — i.e. 
w hether the case m  question is of similar seriousness to other cases in 
w hich the death penally  has been sought — is not a m atter tha t district 
attorneys take into consideration w hen exercising their discretion.2^

The M ission’s enquiries did not encounter any examples w here a dis
tric t attorney adm itted to exercising discretion consciously and deliber
ately on a racial basis. In larger offices, w here the district attorney acts on 
advice contained in a  report from his/her officers, the M ission was 
informed that such reports made no mention of the race of the victim or 
the accused. This m ay be the case, bu t it is difficult to imagine, given the 
high profile such cases receive, that this is not a subject of common 
knowledge anyway. In any case, as noted in P art I, several studies have 
dem onstrated the discrim inatory effect of the process of death penally 
sentencing. For example, the Baldus S tudy of 2,000 m urder cases tha t 
occurred in Georgia during the 1970’s showed tha t the prosecutor had 
sought the death penally m 70% of the cases involving black defendants 
and w hite victims, 32% of cases involving white defendants and white vic
tims, 19% of cases involving black defendants and black victims and 15% 
of cases involving white defendants and black victims.2 '̂7 The report con
cluded tha t the principal source of race disparity in the capital sentencing 
system was at this prosecutorial level.

O n  the whole, the M ission found tha t the state district attorney enjoys 
broad unsupervised and unguided discretion in deciding who will be sub
jected to a possible death penalty. This discretion is increasingly being 
w idened by the extensive num ber of circumstances in which the penalty 
can now be sought, a situation w hich contributes to the danger of arbi
trariness. W here the district attorney is also directly elected, the risks of 
such arbitrariness are even greater.

(i) Federal Prosecutors

At the federal level, there are a total of 93 US A ttorney Offices 
th roughout the country, w ith the head of each office being responsible for 
prosecuting alleged federal offences in his/her respective jurisdiction. 
Recently, the US Federal A ttorney General introduced a policy (proto

206 The Mission was informed by experienced jurists and lawyers that they had seen cases 
which warranted death and yet where none had been sought. An example was given of 
two similar factual cases in Texas of the murder of a child by a baby sitter - one child was 
white and the other black. In the case involving the white child, death was sought, in the 
other, the offender was prosecuted for a minor offence.

207 McCleskyv. Kemp 481 US 279, 95 L Ed 2d 262 at page 275,
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col) on procedures and criteria to be applied in determ ining when a death 
penally w ould be sought for a federal capital offence.208 The M ission was 
inform ed th a t this protocol reflected a  similar policy the A ttorney General 
had introduced in Florida w hen she was A ttorney General in th a t state.

U nder this policy, the death penally can only be sought w ith the w rit
ten authorization of the A ttorney General. It prohibits the use of the 
death penalty for the purposes of strengthening the US attorney's posi
tion in plea bargaining, bu t it allows the US attorney to plea bargain a 
capital charge w ithout the approval of the A ttorney General. Required 
procedure in  issuing capital federal offence charges is as follows:

• The U S attorney m ust prepare a “D eath Penalty Evaluation” 
setting out all the relevant facts including aggravating and m it
igating circumstances. In the Evaluation the US A ttorney is 
also required to indicate w hether he/she does or does not rec
om m end th a t a death sentence be sought.

• The US attorney’s evaluation is forw arded to the Federal 
D epartm ent of Justice  w here there is a further Evaluation by a 
C om m ittee appo in ted  by  the A ttorney  G eneral.2°9 The 
Committee is also provided w ith a fact sheet detailing the race 
of the accused and the victim(s). The sheet is headed “N on
Decision Case Identification Inform ation” and states tha t the 
inform ation contained therein will not be given to the A ttorney 
General.

• In  its evaluation the Committee is required to  consider all evi
dence presented to it, including any evidence of racial bias, and 
any evidence received from the accused. The evaluation, 
including a  recommendation, is then forw arded to the A ttorney 
General who makes the final decision.

N o provision exists in the policy for taking into account the views of 
the victim’s family, but the US attorney is required to inform them  of all 
final decisions relating to the death penalty. Again, although the proce
dure seeks to ensure the elimination of any purpose-based racial bias in 
determ ining capital prosecution, the continued existence of effect-based 
bias was acknowledged in the Staff R eport by the Sub-Comm ittee on 
Civil and Constitutional Rights on Racial Disparities in Federal D eath

208 Memorandum from Janet Reno - US Attorney General - Federal Prosecutions in which the 
Death Penalty May Be Sought, January 27, 1995.

209 Id. The Committee includes the Deputy Attorney General and the Assistant Attorney 
General of the Criminal Division or their respective designees. (See Part D of the Policy).
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Penally Prosecutions 1988-1994, relating to drug “king-pin" prosecutions 
(See C hapter 2 of this Part).

The M ission was inform ed by  D epartm ent of Justice  officials that 
since the policy came into operation, the cases of 39 defendants had been 
considered in accordance w ith its procedures. In 20 of these cases, the 
A ttorney General had approved the death penalty being sought, w ith the 
remaining 19 not proceeding as capital penalty cases.210 Views expressed 
to  the M ission by defense lawyers held th a t the new  procedures in tro
duced by  the A ttorney General had indeed im proved transparency in the 
decision-making process on w hether to  seek death in a particular case. 
However, all felt that representations on behalf of the accused were ulti
mately futile as no response to their submissions had ever been given and 
it was suggested th a t transparency could be im proved by the A ttorney 
General giving reasons for the decision.

d. Appointment o f Counsel

Almost all accused charged w ith a capital offence, at both the state 
and federal levels, are indigent as well as often illiterate or uneducated.211 
The Sixth Am endm ent of the US Constitution guarantees all those 
accused of an offence the right to  legal assistance at trial,212 and the US 
Suprem e C ourt decision in GSeon v  Wainwrigbt213 recognised tha t an indi
gent defendant in a capital penalty case cannot be guaranteed a fair trial 
unless he/she is provided w ith counsel.

At the federal level, Section 3005 of Title 18 and Section 848 
(q)(4)(A ) of Title 21 of the U nited States Code require the court to 
appoint tw o attorneys, one of whom  m ust be experienced in the law 
applicable to capital cases and readily available to pursue the case. The 
Section also makes provision for the court to approve other services, such

210 The Mission was informed by other groups that with one exception, the Committee and 
Attorney General had only rubber-stamped the recommendations provided by US 
Attorneys in their Evaluations. The exception was a case in which the victim was a police 
officer and the US Attorney had not recommended death. This was overturned by the 
Attorney General in favour a decision to seek the death penalty.

211 The Mission was informed during its meetings with prosecutors and other administrators 
of justice that this was the case. This was also supported by the various studies and 
enquiries that had been undertaken on the issue at a state level and also by the American 
Bar Association.

212 See Appendix 2.
213 372 US 335 (1963). In federal law, and in the majority of states, there is now legislative 

provision for the right to counsel in a capital case.
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as investigators and experts, deemed reasonably necessary for the defen
dant to prepare his/her defence. Section 2254 of Title 28 of the U nited 
States Code also provides for legal assistance in federal court post-con
viction proceedings.

O nly a small proportion of capital/death cases are dealt w ith at the 
federal level, and issues of competency of counsel do not appear to have 
arisen there. A t the state level, w here the greatest num ber of cases are 
dealt with, the competence of counsel in the trial process, and the unavail
ability of the right to legal representation at the state post-conviction 
stage of the process, have long been areas of significant concern. 
Representing an accused charged w ith a capital offence for which the 
state will be seeking a  penally  of death was likened by one respondent to 
perform ing delicate brain surgery: it is complex, costly, extremely time 
consuming, requires a high level of skill and experience and can be irre
versibly damaging if not carried out correctly.

D eath  penalty sentencing cases are unique. A small proportion of 
such cases involve issues of guilt or innocence, how ever the majority 
relate to the application of the penalty only. W here a case turns around 
the question of the guilt or innocence of the accused, the most serious 
criminal offence is involved and the decision-maker, the jury, has already 
been “death qualified” prior to hearing the evidence and giving its verdict. 
In these circumstances it is imperative tha t the accused be given every 
opportunity to m ount an adequate defence to the charges. Even w here 
the case is one involving determ ination of the penalty only, the decision 
facing the jury  is not one between a custodial or non-custodial sentence — 
and if custodial, for how long — it is a decision between life im prisonment 
and death. The fact that an offender has pleaded or been found guilty of 
the most serious criminal offence does not mean that he or she should be 
given any lesser protection under the Rule of Law. Indeed the reverse 
should be the case to ensure against arb itrary  deprivation of life.

The United States criminal justice system involves an adversarial 
process in w hich perm anent prosecuting offices resourced by the state (or 
in some cases by the county) act for the state in criminal matters. The 
onus on the prosecutor is high in that he or she m ust prove the case 
against the accused beyond a reasonable doubt. However, m this adver
sarial system the accused also has the role of contesting the evidence p re
sented by the prosecution and challenging any procedural errors or the 
introduction of inadmissible evidence. A failure to pose such challenges at 
the trial itself will prohibit the accused from raising these issues on 
appeal, as it is assum ed tha t the accused agrees w ith procedures and evi
dence adm itted w ithout challenge during the prosecution of his case.
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C onstitutional errors can be raised on post-conviction appeal; howev
er the accused bears a greater burden at this stage of the process in that 
he m ust no t only prove the “erro r” bu t also dem onstrate tha t it caused 
prejudice to his defence.21^ As stated above, given the severity and irre
versibility of the death penalty, accused defendants — w hether indigent or 
not — need to  benefit from experienced com petent legal assistance as well 
as having the necessary resources to conduct investigations and obtain 
expert assistance .21 ®

Representation at Trial and Autom atic Review

The incom petence of counsel has been a constitutional issue raised by 
convicted defendants since the late 1970's216 and the US Suprem e Court 
has stated tha t the “benchm ark for judging any claim of ineffectiveness 
m ust be w hether counsel’s conduct so underm ined proper functioning of 
the adversarial process that the trial cannot be relied on as having p ro 
duced a just result.”217 The C ourt w ent on to state th a t “[a] C ourt m ust 
indulge a strong presum ption tha t counsel’s conduct falls w ithin the wide 
range of reasonable professional assistance.”21®

Each state maintains its own system of appointed counsel, as no 
nation-wide legal aid system exists. Throughout the U nited States, three 
basic types of systems function to provide indigent accused w ith legal rep 
resentation in capital cases. These include public defender programmes, 
private assigned counsel program m es and contracts w ith  the private 
B ar219 All states except Texas have some form of public defender system. 
This is either in the form of a state-wide, circuit or county-based sys
tem .22® However, in all cases, public defender program mes provide only

214 Strickland v Washington, 466 US 668 (1984) at 687.

216 See supra note 192, McM'dtian, where the accused had his own legal representation at trial, 
paid by his family, but who was inexperienced in dealing with death penalty cases. The 
recent highly publicised O. J . Simpson case is also an example of what experience and a 
large amount of resources is able to achieve. In this case, the prosecutor did not seek the 
death penalty case and Simpson successfully defended the charges through extensive 
investigation and expertise.

216 See supra note 192, Spenkellink.
217 See supra note 214 at page 685 - 86.

218 Id. at page 689.
219 The Spangenberg Group, A Study of Representation in Capital Cases in Texaj, March 1993. 

Their graphs of the various state systems for representation of indigent accused are repro
duced in Appendix 9.

220 Id. at pages 120 - 123.
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p art of the representation. The other p art is furnished by  private assigned 
counsel programmes, commonly referred to as the court-appointed 
lawyer system.221 jn some states (e.g. Texas) this system is the prim ary 
m ethod of trial representation. Finally, 17 states use the system of private 
Bar contracts as a  complement to one or more of the other methods of 
representation.

In Philadelphia, for example, there exists a  county public defender 
system222 w hich provides 20% of the legal representation for indigent 
accused charged w ith capital/death penalty offences. The m ajority of legal 
representation is provided through the court appointed system. U nder 
this framework, each judge of the C ourt of Common Pleas maintains 
his/her own list of names of lawyers who have indicated their willingness 
to be appointed as legal representative of an indigent accused.22  ̂ To be 
placed on the list, the lawyer m ust receive certification from the 
Philadelphia B ar Association of legal qualifications necessaiy for appear
ing before the court. U pon receiving an application from an indigent 
defendant for appointm ent of counsel, the judge resorts to his/her list and 
makes the appointm ent, usually after consulting the lawyer concerned. 
The same judge also decides w hat fee — often within a  specific limited 
range -  the appointed lawyer will be paid and how m uch will be available 
for investigative costs.22̂

The problem  and extent of incom petent counsel for indigent accused 
was articulated as recently as 1994 in an opinion filed by  Justice 
Blackm un225 in which he stated:

"... the unique, bifurcated nature of capital trials and the spe
cial investigation into the defendant’s personal h isto iy  and 
background th a t may be required, the complexity and fluid
ity of the law, and the high emotional stakes involved all 
make capital cases more costly and difficult to litigate than 
ordinary criminal trials, yet the attorneys assigned to repre

221 SeeA ppendix.il.
222 The Defender Association of Philadelphia established a unit to defend capital offenders in 

1993, and under an agreement with the state they defend one in every five offenders 
charged with a capital offence. The Association has however, always provided legal assis
tance to indigent offenders charged with non-death penally capital offences.

223 The Mission was informed that private lawyers write to the judges requesting that their 
name be put on the list. The judge will then generally include that persons name if the 
lawyer in question has the appropriate Bar certification.

224 See supra, note 219 at pages 103-105 for payments made by judges in Texas. The report 
also cites examples where counsel received no payment.

225 McFarland v Scott 114 S.Ct. 2568.
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sent indigent capital defendants at times are less qualified 
than  those appointed in ordinary criminal cases”226

Justice  Blackmun w ent on to describe the low compensation for 
Court-appointed lawyers. For example, in M ississippi such lawyers in 
effect provide their services for $11.75 an hour, and the maximum a 
lawyer could be paid in Kentucky is $2,500.227 He also cited examples of 
reported  cases in which people sentenced to death w ere represented by 
lawyers who had  not read the state's death penalty statute, who slept 
through the trial, w ere addicted to drugs, or presented no defense of the 
accused whatsoever.22®

Because paym ent to represent an indigent accused is so low and the 
dem ands in providing p roper assistance are so time-consuming and cost
ly, w ith  a few notable exceptions,22® those willing to represent the 
accused do so in order to receive a brief, and are either insufficiently 
experienced to appreciate w hat is required or only provide the level of 
service for w hich they are paid. E ither w ay the accused receives inade
quate legal representation.

Providing inadequately experienced and resourced legal representa
tion for indigent defendants is not only a denial of the accused's rights bu t 
also reflects negatively on the entire criminal justice system in term s of 
extensive appeals, costs and loss of public confidence. This has been aptly 
described in a m emorandum, dated 1 O ctober 1991, by the Chairm an of 
the Board of D irectors of the Georgia Appellate Practice and Educational 
Resource Centre, Inc. to the Suprem e C ourt of Georgia:

“Since the enactm ent of Georgia’s post-Furm an death penal
ty  statute in 1973, tw o-hundred-ninety-tw o (292) people

226 Id.
227 Id. at page 2786,

228 Id. at page 2787 - Justice Blackmun also cited extensively from an article by Stephen 
Bright, “Counsel for the Poor: The Death Sentence Not for the Worst Crime But for the 
Worst Lawyer" 103 Yale L.J. 1835 (199^). In some cases the appointed lawyer is imbued 
with racial bias. For example, Row v Kemp 260 Ga. 213, 393 S:E:2d 244 (1990), where the 
defendant, an African-American, was represented by an attorney who had been the 
Imperial Wizard of the Ku Klux Klan. This attorney filed no pre-trial motions, fell asleep 
during the discovery conference, missed court dates and urged the accused to testify with
out any preparation. The same attorney referred to the accused as a “nigger”.

229 Some of the larger legal firms in the various states provide pro bono assistance to a very 
small percentage of indigent accused through this system. However, the Mission was 
informed that with onset of economic constraints this was happening less and less fre
quently. Some argue that it is a lawyer s responsibility to provide some degree of legal 
counsel free to indigent defendants. This however is an unrealistic view concerning the 
handling of such serious charges involving considerable time and costs.
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have been sentenced to death in Georgia. Currently, there 
are eighty-two (82) inmates on Georgia’s death row, and fif
teen (15) people have been executed. This means that at least 
one-hundred-ninety-five (195) death sentences imposed in 
this state have been reversed by the appellate courts. If ade
quate counsel were provided for the trial of capital cases, 
m any of the problem s which appellate courts have been 
forced to rectify during the appeals process would instead be 
corrected at the outset, before or during trial proceedings.
Thus, w ith  provision of adequate trial counsel, more cases 
w ould be resolved properly at the trial stage, and the need 
for post-conviction representation of capital inmates w ould 
decrease, both because fewer people would be sentenced to 
death w hen their cases call for a lesser punishm ent, and 
because fewer trial errors w ould occur m those cases in 
which the death penalty was ultimately im posed.”

As a result of the dram atic increase in the num ber of capital trials and 
the num ber of these being appealed on the basis of inadequate legal assis
tance, in February  1989 the American Bar Association adopted com pre
hensive guidelines for the appointm ent and perform ance of counsel m 
death  penalty  cases.230 These are not binding, however, on the 
autonomous state Bar Associations and, therefore, have not been univer
sally accepted. Adoption of the guidelines is, of course, meaningless if 
there is insufficient state funding available to implement them.

To date, little has been done to address the issue of ensuring th a t each 
indigent person accused of a capital offence is afforded sufficiently expe
rienced and qualified counsel and tha t his/her defence is adequately 
resourced. D istrict A ttorneys and state appellate lawyers (officers of the 
State A ttorney General D epartm ents) did not agree that this was a seri
ous issue overall, particularly as most accused pleaded guilty in capital 
cases. This comment ignores the im portance of the sentencing stage of the 
process. Case law and the experience of those representing accused m 
post-conviction appeals, also provide overwhelming support for a  wholly 
contrary view.

230 American Bar Association, (ABA) Guidelines for the Appointment and Performance of 
Counsel in Death Penalty Cases (Dec. 1988) (Approved by ABA House of Delegates, 
Resolution 122, Feb. 1989).
States that have adopted certain standards have stipulated that appointed legal counsel 
must have a specified period of experience. For example, Section 13A-5-54 of the Alabama 
Code provides that counsel must have no less than 15 years’ experience in criminal law. 
Although the required number of years of criminal law experience is high, this standard is 
well below that of the ABA which stipulates specific experience m death penalty cases.



State Post-Conviction Appeals

Until 1988 almost no state provided indigent defendants w ith any 
legal representation at the state post-conviction stage of the process.231 
H ere again, due to a  rise in the num ber of capital convictions, and to the 
states’ commitment to im plement death sentences, there was an ever 
increasing num ber of post-conviction appeals, both at the state and (sub
sequently) federal levels. Because of the lack of public defender p ro 
grammes for State post-conviction appeals, organizations such as the 
American Civil Liberties U nion (ACLU) or the N ew Y ork based 
NAA CP Legal Defense F und (L D F) acted on behalf of these defendants 
or recruited others to do so on a pro bono basis.2:32 However, by  the late 
1980s the num ber of defendants requiring representation had increased 
to such a level that m any rem ained unrepresented. The ACLU and L D F  
were unable to secure enough lawyers or sufficient resources to provide 
representation to all the offenders suddenly liable for execution due to the 
increase in the num ber of death w arrants being signed. In response, the 
Federal Governm ent, through the Adm inistrative Office of the US 
Courts, in 1988 began providing funds to legal aid centres known as 
PC D O s (Post-Conviction D efenders Organizations). O ne of the earliest 
P C D O s was the Texas Resource Centre.233 Similar centres were also 
established over time in Alabama, Georgia, Illinois, Kentucky, Ohio, 
Oklahoma, Virginia, and South Carolina.2^  In m any instances the states 
m atched the federal funding, and the resource centres operated in a m an
ner similar to the ACLU  and the LDF, serving as sources of assistance on 
death penalty sentencing cases and providing legal representation for 
post-conviction appeals. Available resources were never sufficient to p ro 
vide lawyers for the initial trial and sentencing stage of the process. 
However, w here a successful post-conviction appeal led to the ordering of 
a new trial or sentencing hearing, the accused w ould seek to have the 
lawyer w ho represented him /her a t the appeal also provide representation 
at the re-trial.

In some states there is evidence of resistance by judges to agreeing to 
the accused’s request tha t a lawyer from one of these centres be appoint
ed to serve as his/her legal representative.2^  Judges have sought to rely
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231 The decision of Murray v  Glarratano, 492 US 1, 109 S Ct. 2765, 106 L. Ed. 2d 1 (1989) 
held that there was no constitutional right to legal assistance for post-conviction appeals.

232 See David von Drehle, Among the Lowed t of the Dead: The Culture of Death Row, Times Books
1995.

233 See dupra note 219 at page 7-8.
234 The National Law Journal, Monday, January 15, 1996.
235 See Amadeo v State, 384 S.E:2d 181 (Ga. 1989) where the trial court refused to appoint 

two experienced counsel who had provided the defendant with 154 collective years of pro
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on decisions such as WLllianw v State which held tha t the appointm ent 
of counsel was a m atter for the discretion of the judge. This decision has 
not been overruled, and concerns have been expressed th a t in states 
w here judges are elected, they will continue to exercise their discretion in 
a  biased fashion to ensure tha t a sentence of death is m aintained. The bias 
arises from the perceived public dem and to have the death penalty 
imposed and implemented.

The resource centres operated very effectively, however additional 
delays were created in the system as more and more death row  offenders 
secured access to counsel. Criticism of these delays and the resulting 
drain on the judicial system was once again mounted, w ith the newly 
established resource centres increasingly being targeted as the cause of 
the delays. O thers on the contrary have argued that the slowing of the 
system was partially due to the unavailability of sufficient defense coun
sel from these centres. In any event, tow ards the end of 1995 Congress 
responded by  voting to discontinue funding for the P C O D ’s as of 
February  1996 .^ 7 A t the time of the IC J  Mission, m any of these centres 
had reduced to a skeleton staff and were seeking alternative funding in 
order to be able to continue to operate. At the same time as cutting its 
funding to the resource centres, the federal governm ent was also in the 
process of considering am endm ents to the habeas corpus legislation as an 
additional step to addressing the perceived causes of delay.

e. Jury Selection and Role o f the Jury

As discussed in C hapter 5 of P art I, persons accused of a capital 
offence have the right to be tried before an independent jury, in principle 
an impartial representative body of the accused’s community.238 The tra 
ditional role of the American jury  has been to determ ine the facts neces
sary to prove the criminal charge against the accused. In death penalty

bono representation, and who had successfully represented the defendant before the US i
Supreme Court. Instead the court appointed two local attorneys who had never tried or 
participated in a capital case. Other examples are, Brltv. State, 387 S.E.2d 879 (Ga. 1990) 
and Davuf v. State, 261 Ga. 221, 403 S.E.2d 800 (1991).

236 157 Ga.App. 494 (2) (277 SE2d 781) (1981).
237 See dupra note 234.

238 For a discussion of the cases see Chapter 5 of Part I. State and federal legislation also 
allows the accused to elect to be tried before a judge alone without a jury. In some cases, 
this also requires the consent of the prosecutor.
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cases, in 33 of the 38 capital punishm ent states and at the federal level,239 
the ju ry  perform s the additional function of determ ining facts relevant to 
the imposition of either the death penally or life im prisonm ent for capital 
crimes. N o other alternatives are available for consideration. Because of 
this unique role of the ju ry  in death penalty cases, and the emotive issues 
it involves, the US Suprem e C ourt has grappled w ith  the question of 
w hat constitutes a “fair” ju ry  selection process for these cases.

Concerns w ere expressed to the M ission th a t the selection of persons 
to constitute a panel of potential jurors continued to be biased in tha t an 
insufficient num ber of African-Americans w ere involved. It was acknowl
edged however that this situation had improved, and tha t there were 
inherent difficulties in making a representative selection because many 
African-Americans are either not eligible to be selected or are unable to 
attend for financial reasons.2̂ 0

(i) Em panelling o f the Jury

Em panelling a jury  for a capital case under state law requires spe
cialised legal skills and financial resources. The same conditions do not 
appear to have arisen under federal law w ith regard to federal capital 
cases, as it is the judge — not the prosecutor and accused — w ho is respon
sible for questioning prospective jurors on their suitability to serve on the 
jury.

As explained in C hapter 5 of P art I, a ju ry  of 12 persons2"̂1 is select

239 State legislations in Arizona, Idaho, Montana, Nebraska and Colorado have retained the 
traditional position, with the judge being the one who determines the sentence. Oklahoma 
also provides for the jury to determine sentence in other serious criminal cases. It should 
also be noted that in the states of Florida, Alabama, Indiana and Delaware the jury only 
gives an advisory opinion which can be overruled by the judge.

240 Following the Supreme Court decision in Batdon v. Kentucky, 476 US 79 (1986), neither 
party to litigation is able to exclude a prospective juror on the basis of that persons race. 
If a prima facie case of discrimination can be established then the onus is on the party seek
ing to exclude the prospective juror that this is not on the basis of racial discrimination. 
Even with this decision the Mission was informed that there were some very practical rea
sons why few juries contained African-Americans. In Georgia, for example, 1/3 of the 
African-American population were already involved m the criminal justice system and 
therefore excluded from jury service. Reasons for inability to attend included refusal by 
the employer to grant leave for the trial and potential financial in that even if the employ
er agreed the prospective juror would not be paid his or her salary while serving on the 
juiy. This the vast majority could not afford to do.

241 Legislation also provides for the selection of an additional one or two person as alterna
tive jurors in the event one or more of those selected for the juiy need to be excused, for 
one reason or another, from the jury during the course of the trial and sentence hearing.
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ed from a larger pool of prospective jurors (venirement) Prior to the 
empanelling of the ju ry  both the prosecutor and the accused are provid
ed details concerning those persons selected for the venirem ent. It is then 
common practice for the prosecution and the defence to forw ard a ques
tionnaire to those nam ed on the list. W hat specific questions are included 
in the questionnaire is a m atter for the prosecutor or the accused to deter
mine, as long as the questions posed are relevant to the purpose of deter
mining the person’s suitability as a ju ro r m the case in question. A 
prospective ju ror is also obliged to complete the questionnaire to  the best 
of his/her knowledge.

It is on the basis of the responses to these questionnaires tha t the 
prosecution and the accused will frame their questions to each prospec
tive juror w hen these “venirem en” are individually sw orn before the trial 
judge to determ ine their suitability for the jury. This process of screening 
is called the voire dire. The selection of the ju ry  from the larger pool of 
venirement, is thus carried out through a process of calling these persons 
one by one and allowing the prosecution or the accused either to accept 
or eliminate each person as they are called.

Such elimination can be “for cause”, or “no cause”. Once the required 
num ber of jurors has been reached, the empanelling process is com plet
ed. The “no cause” elimination is commonly referred to  as pre-em ptory 
strikes, the num ber of w hich are limited by s t a t u t e . I f  a ju ro r is to be 
eliminated “for cause” reasons m ust be given for the person’s exclusion. 
Bias is one such reason. The Mission was informed tha t extensive ques
tioning is posed concerning the prospective juror's view on death penalty 
sentencing, along the lines set out m P art I. The questions are not direct 
and are skilfully fram ed by the prosecutor. Concern was also expressed 
that the courts too readily allowed the prosecution to eliminate a  prospec
tive juror for cause, w ithout having adequately established a proper legal 
basis for doing so.

The M ission was also informed tha t in some cases prosecutors, w ish
ing to secure a ju ry  tha t identifies w ith the victim (prim arily w hite), will

242 As explained in Chapter 5 of Part I, this group is selected by an independent body, usu
ally attached to the Court, whose responsibility is to make a random and representative 
selection of persons who are be eligible for jury service. The Mission was informed that 
this group can vary in size from 40 to 200 persons. The Mission was told of one example 
where 500 persons were on the venirement. In most state jurisdictions the selection of 
prospective jurors is made from a merged list of registered voters and licensed drivers. 
Twelve states and the federal courts only use voter lists and six states only use drivers 
lists.

243 In Georgia, the prosecution has 10 peremptory strikes and the accused 20. In 
Pennsylvania, both accused and prosecution have 20 peremptory strikes and in Texas 
both have 15.
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sometimes use perem ptory strikes to exclude from the jury  those African- 
Americans who have been selected for the venirem ent.2̂

This adversarral system of justice means tha t both the prosecution and 
the accused will seek to  have a  jury  empanelled tha t will support their 
respective case. The M ission was told that the objective of the prosecu
tion was to have a ju ry  tha t sympathises and identifies w ith the victim, 
w hereas the accused seeks to obtain a ju ry  w hich is representative of 
his/her community. In m any states great emphasis is placed on this part 
of the process, and it can take up to one to two months to empanel a jury, 
w ith the actual trial and sentencing process lasting only three to four 
days.2"^ For the reasons set out in the previous sub-chapter, the legal rep
resentative of an indigent accused seldom has the skills or resources to 
m atch those of the prosecutron m this ju ry  selection process, resulting in 
a ju ry  tha t is more likely to favour the case presented by the prosecutor 
and convict and sentence the accused to death.

(it) Role o f Jury at Sentencing Phase

D ue to the severity and irreversibility of a sentence of death, the US 
Suprem e C ourt has held tha t a high degree of reliability m ust be m ain
tained in the sentencing procedure to ensure that the penalty in each case 
is appropriate.2̂ 6 This is achieved through the application of guidelines 
designed to aid the sentencer in deciding w hether or not to impose the 
death penalty. Specifically such guidelines take the form of statutory 
identification of aggravating and mitigating circum stances,2̂ '7 the former

244 See Death Penalty Information Centre, Chattachoochee Judicial District. The Buckle of the 
Death Belt 1991, figure 6 of the report, which lists the number of peremptory strikes exer
cised by the District Attorney against white and African-American venirement members 
in 10 capital cases in the district up to in 1990. In six cases the jury of 12 contained no 
African-Americans, in two cases there was one African-American juror, and in more 
recent cases 3 and 4 jurors respectively. In all cases the prosecutor exercised his 10 
peremptory strikes primarily against African-American prospective jurors.

245 The Mission was informed that in Texas, on average, a jury takes one month to empanel 
a jury for a death penalty case and prosecutors send extensive questionnaires to all 
prospective jurors.

246 MilU v Maryland, 486 US. 367 (1988) See also Gary Joseph Vyneman "Irreconcilable 
Differences: The Role of Mitigating Circumstances in Capital Punishment Sentencing 
Schemes” 13 Whittier Law Review 763 (1992), for an analysis of the US Supreme Court 
decision in Blydtone v Pennsylvania 110 S. Ct. 1078, 1080 (1990) and those that preceded 
it.

247 See Appendix 9 and 10 for an example of the mitigating and aggravating circumstances 
that are provided for in state and federal statues. A few states, such as Texas, have incor
porated specified aggravating circumstances as an element of the offence for which the 
penalty can be imposed. However, during the sentencing phase the jury is still required to 
consider specific issues relating to deliberateness and possibility of re-offending.
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contributing to a decision to impose death, the latter arguing against such 
a  decision. The C ourt has also held tha t while aggravating factors m ust be 
clearly limited and prescribed, mitigating circum stances m ust be open- 
ended to respect the requirem ent of individualised sentencing as set out 
in the E ighth A m endm ent.-^  M any observers have argued tha t the con
trasting principles of closely defining the sentencer s discretion to impose 
death and leaving the sentencer unlimited discretion to choose not to 
impose the capital penalty are fundam entally i r r e c o n c i l a b l e . ^ ®

The onus is on the prosecution to prove beyond reasonable doubt one 
or more of the prescribed aggravating fa c to rs /5® This leads in tu rn  to  an 
evidential onus on the accused to raise mitigating factors w hich m ust be 
disproved by the prosecution if the sentencer is not to take them  into 
account in exercising discretion.

In each of the states and at the federal level a  prescribed limited list of 
aggravating factors has been determ ined. In direct contrast, mitigating 
circumstances, even if prescribed, are considered unlim ited following the 
decision of the US Suprem e C ourt in Lockett v O h i o In this case the 
C ourt held that a restriction on m itigating factors was unconstitutional in 
tha t it breached the E ighth Am endm ent provision for individualised sen
tencing. Accordingly, any aspect of the defendant s character or record, 
and any circum stance of the offence advanced by the defendant as the 
basis for a  sentence less than  death, m ust be considered.

There are a num ber of variations in the legislative requirem ents guid
ing the m anner in w hich the sentencer’s discretion should be exercised. 
All of these variations have been upheld as constitutional, and can be 
divided roughly into three categories as follows:

• consideration of proven aggravating factor(s) and established 
mitigating factors (non weighing);

• a  weighing of aggravating factors and mitigating factors;

• a special finding.

248 Lockett v Ohio, 428 US 586 (1978).
249 CalLirut v Collins 114,. S. Ct. (1994) 1127. See also Gary Joseph Vyneman "Irreconcilable 

Differences: The Role of Mitigating Circumstances in Capital Punishment Sentencing 
Schemes”, 13 Whittier Law Review 736 (1992).

250 In Texas, proof of an aggravating factor is an element of the offence and must be estab
lished in order to return a verdict of guilty. See Texas Criminal Code Section 19.03. While 
other jurisdictions do not make it an element of the offence, many of the statutory aggra
vating factors will be proved during the guilt/innocence phase.

251 438 US 586, 985 Ct. 2954, 57 L.Ed. 2d 27 (1986).
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Georgia’s legislation is an example of the first category. It provides 
tha t a ju ry  is to consider all the proven aggravating circum stances and the 
established mitigating circumstances. It is not instructed to  weigh the 
aggravating and mitigating circum stances against one another, bu t ra ther 
“to designate in writing, signed by the foreman of the jury, the aggravat
ing circum stance or circum stances which it found beyond reasonable 
doubt”252 w here it makes a recom m endation of death.

An exam ple o f the second category  is legislation enacted  in 
M ississippi and Pennsylvania, w hereby the ju ry  is instructed to weigh all 
aggravating and mitigating circumstances and can only impose the death 
penalty w here the form er is not outweighed by the latter.253

In both categories, w here the ju ry  finds that one or m ore aggravating 
factor has been proven and  no established mitigating circum stances are 
present, the ju ry  is required  to re turn  a verdict of death. The difference 
however between the two categories is that w here on appeal an accused 
is successful in establishing th a t one or more of the aggravating factors 
relied on by the ju ry  was erroneous, in the second category the sentence 
will be vacated and a new  sentencing hearing will be ordered. In the first 
category if the ju ry  identified o ther aggravating factors the sentence will 
remain confirmed.25̂

In both  these categories, a unanim ous decision of the ju iy  is required 
for imposition of the death penalty.

An example of the th ird  category is illustrated by the legislation of 
Texas, w hereby aggravating circum stances are considered elements of the 
offence and at the end of the sentencing phase the ju ry  is asked to answ er 
specific questions.255 The first of these questions inquire:

“(1) W hether there is a probability tha t the defendant 
would commit criminal acts of violence tha t would 
constitute a continuing threat to society; and

(2) in cases in w hich the ju ry  charge at the guilt or inno
cence stage perm itted the ju ry  to find the defendant

252 Georgia Criminal Code Section 17-10-30. This legislative scheme was upheld as being
constitutional and complying with Gregg by the US Supreme Court in Zant v Stephens,462 
US 862, 872,77 LED 2d 235, 103 S Ct. 2733 (1983).

253 In Pennsylvania the relevant section of their criminal code is Section 9711 (42 Pa.C.S.A).
254 See James v Stringer 117 LED 2d 367.

255 Texas Code of Criminal Procedure, Article 37.071.
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guilty as a party  under Sections 7.01 and 7.02; Penal 
Code, w hether the defendant actually caused the 
death of the deceased or did not actually cause the 
death of the deceased bu t intended to kill the deceased 
or another or anticipated tha t a hum an life w ould be 
taken .”

The first question concerns the danger the defendant m ight pose for 
the community in the future, i.e. the probability that he/she will commit 
offences again. The second question relates to co-defendants in a  trial 
who did not commit the “acts and omission” that actually killed the vic- 
tim(s), i.e. w ere not persons who “pulled the trigger.”

The onus is on the prosecution to prove the issues contained in each 
question beyond reasonable doubt, and in making their determ ination the 
ju ry  is required to consider the evidence adm itted at the trial and the sen
tencing stage as well as any mitigating circum stances.26(> The M ission was 
inform ed tha t the prosecution usually adduces expert psychiatric and 
psychological evidence on the issue and on the offender's previous crimi
nal record. However, concern was expressed to the M ission that studies 
have shown it is not possible to make reliable predictions about future 
danger posed by offenders,267 particularly in death penalty cases, w here 
no mention is made of how far into the future this determ ination needs to 
be projected.

If the ju ry  unanim ously answers “y es” to question one and — w here 
applicable — to question two, then a further question is posed as follows:

“W hether, taking into consideration all of the evidence, 
including the circumstances of the offense, the defendant’s 
character and background, and the personal m oral culpabil
ity of the defendant, there is a sufficient mitigating circum 
stance or circumstances to w arran t tha t a sentence of life 
im prisonm ent ra ther than a  death sentence be im posed.”26®

256 Id. Article 37.071 (c) and (d)(1).

257 James W  M arquart and Jonathan Sorensen, “Institutional and Post-Release Behavior of 
the Texas ̂  Furman Commute? Inmated, 26/4 Criminology 677, where the study monitored 
100 Texan prisoners removed from death row to life imprisonment since 1970. O f these, 
two had re-offended.

258 See jupra note 255, Article 37.071(e).
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The difficulty for the ju ry  in answering this question is tha t in Texas, 
as in some other jurisdictions,259 the ju ry  is prohibited from being 
informed of w hat in fact a term  of life im prisonm ent entails — i.e. how 
m any years of incarceration are involved. In Texas this can be as m uch as 
40 years. In having answered 'yes” to question 1, the ju ry  has already 
determ ined that the defendant remains a danger to the community, y e t the 
jurors cannot adequately assess th a t danger in the context of the likely 
term  of im prisonm ent tha t w ould be imposed. M any ju ro rs’ only know l
edge of the criminal justice system is w hat they hear and see through the 
popular media, which tends to highlight one or two criminal cases in 
w hich offenders have been released on parole and have subsequently 
committed another offense. This, together w ith a m istrust of parole 
boards, some of whom  have come under public scrutiny for corrupt p rac
tices, means tha t the jury  does not reach a decision on a fully informed 
basis. W hat the jurors have before them  is a proven case of aggravated 
murder, and by their selection as a “death qualified’’ ju ry  they are often 
heavily pre-disposed tow ards imposing the death penalty for this crime.

If the jury  unanim ously answers “no" to the th ird  question (i.e. indi
cates tha t there are not sufficient m itigating factors to w arran t the alter
native penalty of life imprisonment) the legislation requires the Court to 
sentence the defendant to  death.2^° At neither stage of the questioning is 
the ju ry  required  to identify the basis on which it has made its decision.

As stated above the failure to  inform a ju ry  about w hat life im prison
m ent entails is not unique to Texas, though m any jurisdictions have 
am ended their law to require this inform ation to be given. O thers have 
changed their statute by m aking life imprisonment to mean specifically 
the natural life of the offender, w ithout possibility of parole. However, in 
some jurisdictions the possibility of no parole can be commuted. In some 
states the ju ry  is also inform ed of this possibility.

(iii) Judge Override

In four States — Florida, Alabama, Indiana and Delaware — the deci
sion of the jury  is advisory only, w ith  the ultim ate decision of w hether the

259 See Simmons v South Carolina 114 S.Ct. 2187 (1994) where the US Supreme Court held |
that if the prosecution seeks the death penalty on grounds including the defendant s future 1
“dangerousness”, then under the due process clause of the Fourteenth Amendment the J
defendant is allowed to present information to the juiy concerning parole ineligibility. ■
Subsequent decisions of the federal court have interpreted this decision very narrowly - i
See Townes v Murray 68 F. 3d 840 (4th Cir. 1995). i

260 See supra note 255, Article 37.071 (g). A response of “no” to this question by 10 jurors will !
result in a sentence of life imprisonment. \
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death sentence should be im posed resting w ith  the judge. As an example, 
the sentencing phase of the Alabama legislation provides the following 
structure:

• a  sen te n c e  h e a r in g  b e fo re  th e  ju r y 261 w here the ju ry  m ust 
weigh the aggravating and mitigating circumstances, and if it 
unanim ously finds tha t the form er outweighs the latter, m ust 
re tu rn  an advisory verdict recom m ending that the penally be 
death. To re tu rn  an advisory verdict of life im prisonm ent w ith
out parole, a  majority of 10 jurors m ust find th a t the mitigating 
circum stances outweigh the aggravating circumstances or that 
there are no aggravating circumstances at all. If  the ju ry  is 
unable to give an advisory verdict on either basis, a  new jury  is 
empanelled and a new sentence hearing is conducted.

• a  se n te n c e  hearin g  b e fo re  th e  judge262, w here the prosecution 
and the accused are free to presen t additional argum ents the 
Ju d g e  is required to consider the evidence presented at trial, 
the evidence presented during the sentence hearing before the 
ju ry  and the pre-sentence investigation report, and make a 
determ ination (weighing the aggravating and mitigating cir
cumstances). In making the sentencing decision the judge is 
required  to  give consideration to the advisory verdict by the 
ju iy  bu t he/she is not bound by it.

A labam a’s legislative scheme was considered by the US Suprem e 
C ourt in Harrid v  Alabama?-^ In this case the defendant w as convicted of 
a  capital m urder offence, and the ju ry  returned an advisory sentence of 
life imprisonment. The judge however rejected the ju ry  verdict and sen
tenced the defendant to death. The defendant then sought certiorari review 
on the basis th a t there had been a violation of the Eighth Am endm ent by 
the sentencing judge’s failure to give adequate w eight26^ to  the jury's 
advisory opinion. The plurality rejected the defendant’s petition, and 
upheld as constitutional the A labam a legislative provision, judging that

261 Alabama Code Section 13A -5-46(a)-(e).
262 Alabama Code Section 13A - 5-47.
263 115 S.Ct. 1031 (1995). The facts of this case were that the defendant, married to the vic

tim, a deputy sheriff, had arranged for McC to find someone to kill her husband. She paid 
$100 for this task with a promise of more once her husband had been killed. Her husband 
was killed by McC., H. and S. with S. pulling the trigger. Later McC agreed to give evi
dence for the prosecution on the basis that the prosecution would not seek the death 
penalty in his case. McC and H. received life imprisonment without parole. In the case of 
S. the juiy also returned an advisory sentence of life imprisonment which was rejected by 
the judge who imposed the death penalty.

264 This is a legislative requirement under the Texas statute.
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the legislation adequately channelled the sentencer's discretion. The 
Court also held that it was for the state to determ ine w hat particular 
w eight the judge should place on the ju ry ’s advisory verdict.265 However, 
it also noted tha t the Alabama sentencing scheme “has yielded some 
ostensibly surprising statistics” in that there had been only 5 cases in 
which the judge had  rejected an  advisory verdict of death com pared to  A7 
cases w here the judge imposed death over a ju ry  recom m endation of 
life.266 The C ourt w ent on to question the inference tha t could be draw n 
from these figures, as it was not know n in how m any of the cases w here 
the ju ry  re tu rned  a recom m endation of life, they w ould have instead 
re turned  a sentence of death had  they know n there w ould be no further 
determ ination on the issue. This reasoning of course suggests tha t the ju ry  
did not make a determ ination in accordance w ith the law in the first place.

Justice  Stevens m his dissenting judgm ent held tha t the Alabama leg
islation was constitutionally unacceptable as it placed total reliance on the 
judge to  pronounce the death sentence.267 In his opinion, “a capital sen
tence expresses the com m unity’s judgm ent that no lesser sanction will 
provide an adequate response to the defendant’s outrageous affront to  
hum anity,” and “an expression of community outrage carries the legiti
macy of law  only if it rests on fair and careful consideration, as free as 
possible from passion and prejudice.”26® H e w ent on to state th a t the ju ry  
system provided the most reliable insulation against passion, prejudice 
and politics. O f judges he stated:

“Com m unity participation is as critical in life-or-death sen
tencing decisions as in those decisions explicitly governed by 
the constitutional guarantee of a jury  trial. The “higher 
authority” to whom  present-day capital judges may be “too 
responsive” is a political climate in which judges who covet 
higher office-or who merely wish to remain judges-m ust con
stantly profess their fealty to  the death penalty. Alabama trial 
judges face partisan election every six years... The danger 
tha t they will bend to political pressures when pronouncing 
sentence in highly publicized capital cases is the same danger 
confronted by judges beholden to King George II I .”

In 1991, the Report and Recommendation of the Florida Suprem e 
Court Racial and Ethnic Bias S tudy Commission stated that between

265 See dupra note 263 at page 1035.

266 Id. at page 1036.
267 Id. at page 1039.

268 Id. at page 1038.
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1972 and Ju ly  1991, jury  recommendations of life im prisonm ent had been 
overridden by judges on 128 occasions.269 In 80% of these cases the vic
tim was white, and in the majority of the cases the judge s override was 
overturned on direct appeal to the Florida Suprem e Court. The report 
w ent on to recom m end that the Florida statute be am ended to prohibit 
judges from imposing death w here a ju ry  had recom m ended life im pris
onment. If  the judicial override was to be retained, it should only be 
retained to “tem per an inflamed juxy’s recom m endation of death .”

W hat is of course assumed in the dissenting opinion of Stevens and 
by the Florida Racial and Ethnic Bias Commission is th a t the ju ry  offers 
a  true representation of the community.

Federal Law

U nder the federal statutes (Section 3593 (f) of Title 18 and Section 
848 (o) of Title 21), the sentencing court is required to give the ju ry  a spe
cial instruction, indicating tha t in their consideration of w hether a sen
tence of death is justified, they are not to consider the race, colour, reli
gious beliefs, national origin, or sex of the defendant or the victim. 
Furtherm ore, w here a sentence of death is returned, the provision 
requires the jury  to provide the court w ith  a  certificate signed by each 
ju ror confirming tha t the above-m entioned discrim inatory factors were 
not involved in reaching that decision.

f. Automatic Review

All states th a t have capital punishm ent statutes, w ith the exception of 
Arkansas, provide for autom atic review of all death sentences, regardless 
of the defendant’s wishes.2'7® N o such review is provided for under the 
federal capital punishm ent statute, however the defendant is entitled to 
file an appeal, and on appeal the court is given jurisdiction to review the 
sentence along similar lines to tha t w hich is provided for in the states. All 
appeals, w hether for sentence or conviction, a t the state level or the fed
eral, are based on the record of the trial court. There is no opportunity for 
adducing fresh evidence or raising new issues.

269 Florida Supreme Court Racial and Ethnic Bias Study Commission. Where the Injured Fly 
for Jiutice, December 19, 1991, page 47. The Mission was told that this number had 
increased to 147.

270 All state statutes — other than Georgia, Idaho, Indiana, Montana, Oklahoma and 
Tennessee — provide for automatic review of sentence and conviction.
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An example of state provisions relating to  autom atic review of a death 
sentence is found in sections 17-10-35 and 17-10-37 of the Georgia 
A nnotated Code.^71 Section 17-10-35 (f) of tha t Act also provides that 
w here the defendant has lodged an appeal against conviction, the sen
tence review and the direct appeal should be consolidated and heard 
together. In relation to the sentence review, the C ourt is required to deter
mine three particulars:

“(1) W hether the sentence of death was imposed under the 
influence of passion, prejudice, or any other arbitrary  
factor;

(2) W hether, in cases other than  treason or aircraft hijack
ing, the evidence supports the jury's or judge's finding 
of a statutory aggravating circumstance as enum erat
ed in subsection (b) of Code Section 17-10-30; and

(3) W hether the sentence of death is excessive or dispro
portionate to the penally imposed in similar cases, 
considering both  the crime and the defendant.”

The th ird  requirem ent, of proportionality, is not a feature of the fed
eral sentencing review process and m any states also do not have this 
requirem ent.

U nder the Georgia statute, for the purpose of making the proportion
ality determ ination under Section 17-10-35 (f)(3), the C ourt is also 
required  to maintain all records, as of 1970, of every case in which the 
death penalty is imposed.^72 W hen making its determ ination on p ropor
tionality, the C ourt is also required  to specify which cases it has taken into 
consideration. In 1984, m PuLLy v  H c ir r id S the US Supreme Court con
sidered the constitutionality of a proportionality requirem ent in the auto
matic review process. It held that proportionality review was not an indis
pensable part of a constitutional sentencing scheme. It served as an addi
tional safeguard bu t was not a m andatory requirem ent of a valid death

271 Similar provisions are found in Section 13A-5-53 of the Alabama Code, Section 9711 (h) 
of the Pennsylvania Code and Article 37.071 (h) of the Texas Code of Criminal 
Procedure.

272 A similar system is maintained in Pennsylvania where the sentencing Judge of the Court 
of Common Pleas is required to complete a “Review Form” at the conclusion of all capi
tal eligible trials, even those where no death penalty is sought. "Review Form” requires 
the trial judge to give details about the defendant and the victim (including race), and the 
aggravating and the mitigating circumstances, whether raised by counsel or from the evi
dence.

273 465 US 37, 104 Set. 871, 79 L.ED .2d 29 (1984).
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penalty scheme under the E ighth Amendment. C onsequently  state 
Suprem e Courts, or their equivalent, who are required to  make a p ropor
tionality assessment have tended not to take this determ ination seriously.

After reaching its determ ination on the issues set out above, the 
reviewing court can either confirm the sentence, or set the sentence aside 
and rem and the defendant’s case for re-sentencing. If the defendant is 
unsuccessful in his/her review of sentence or conviction, he/she can 
appeal to the US Suprem e C ourt by  w ay of a w rit of certiorari. Such an 
appeal is not by  w ay of right and is usually refused.

Defense lawyers criticized this autom atic review stage of the process, 
asserting th a t the state Superior Courts as a general rule merely rubber 
stamp the findings of the trial judge and/or jury. It was argued tha t this 
was due partially to elected judges being reluctant to enforce the US 
Constitution and overturn the sentence imposed by a judge or jury. In 
support of this contention it was pointed out th a t by 1983, over 70% of 
capital cases reviewed by federal habeas courts w ere reversed for harmful 
violations of the c o n s titu t io n .27^ Since the reintroduction of the death 
penalty in 1976 through to M ay 1991, the federal courts had  granted 
relief to rem edy violatrons of the Bill of Rights in more than 40% of the 
cases brought before them .275 H ad  the state courts operated effectrvely, a 
majority of these errors w ould have been corrected at the state level.

g. Post-Conviction Appeals

As m entioned above and in P art I, the post-conviction proceedings, 
particularly at the federal courts level, have served as an im portant m ech
anism in correcting constitutional errors tha t occur during the state trial 
and direct appeal process. At the post-conviction stage of the process, 
however, the offender can no longer rely on the presum ption of rnno- 
cence. Indeed there rs a strong presum ption of gurlt and that the sentence 
of death was properly imposed. For such applications the offender is not 
restricted to the record of the trial and is able to adduce fresh evidence. 
To obtain such evidence also usually requires consrderable rnvestigation 
after the conviction and sentence have been confirmed.

A death row  offender convicted and sentenced to death under feder
al law m ay initiate post-conviction proceedings in the federal D istrict 
Court, and if indigent will be provided w ith legal assistance.

274 See dupra note. 203 at page 9.

275 U
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A state death row  offender is able to initiate both state and federal 
habeas corpus proceedings. However, to bring a federal habeas corpus 
application in the federal courts, the state death row  offender must:

(i) Initiate and exhaust the rem edy in the state courts before com
mencing proceedings in the federal courts.276

(ii) W here the application is based on a constitutional claim 
defaulted during the trial process, show “cause and preju
dice”.2'7'7 The federal courts have accepted various factual cir
cumstances to satisfy the showing of “cause”. For example, 
w here the prisoner is able to overcome the strong presum ption 
th a t counsel’s conduct falls w ithin the wide range of reasonable 
professional assistance, ineffective counsel.27® In  the second 
phase of the test the offender m ust show tha t the errors at trial 
probably — and not merely possibly — caused prejudice, infect
ing the trial w ith error of constitutional dimension.

(iii) W here the application is based on “innocence” due to new 
found evidence, the offender m ust show tha t it is more likely 
than  not that no reasonable ju ror w ould have convicted the 
prisoner in light of the new evidence.27^

An offender is also able to file subsequent habeas corpus petitions, even 
on the same issues, and in this case each time the "cause and prejudice” 
test m ust be satisfied.

276 See 28 U.S.C. 2254(b). A habeas corpus claim is generally considered as exhausted when 
the claim has been "fairly presented” to the highest state court. Even if the state Superior 
Court does not fully consider the claim, the exhaustion requirement will still be satisfied. 
See Picard v. Carnor, 404 US 270. There are some exceptions to the exhaustion require
ments. For example, where the respondent agrees to waive this requirement, there is an 
absence of a state corrective process, or the circumstances are such that the state correc
tive processes are ineffective to protect the rights of the prisoner.

277 See Wainwrightv. Sykej, 433 US 72, 53L.ED.2d 594, 975 Ct. 2497 (1977).

278 Smith v. Murray 477 US. 527 (1986) In Coleman v. Thompson 500 US 722, 111 S. Ct. 2546 
(1991) the US Supreme Court held that the prisoner must show that counsels perfor
mance was so lacking that it amounted to a violation of the Sixth Amendment of a right 
to counsel.

Another example is Amadeo v. Zam t 4S6 US 214 100 L ED 2d 249, 108 S Ct 1771, where 
the discoveiy of a secret prosecutorial memorandum after trial was held to satisfy the 
"cause” requirement.

279 See Schlup v. Delo 513 US .... . 130 L. Ed.2d 808 115 S Ct (1995) where the plurality
rejected the Sawyer v. Whitley 505 US. 333 (1992) text of "clear and convincing evidence” 
of innocence and restored the Murray v. Carrier 477 US. 478 (1986) text.
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A substantive barrier to habeas corpus petitions was created by the US 
Supreme C ourt in 1987 through its retroactive doctrine, w hich prohibit
ed relief w here the petition was sought on the basis of “new rules” artic
ulated by the C ourt after the petitioners’ conviction and sentence had 
become final on direct appeal.280

It is has prim arily been through the federal appeal process and not the 
state appeal process tha t several prisoners have had their convictions set 
aside and m any m ore have had their sentence commuted to life im prison
m ent.2®1 As pointed out by the Subcommittee on Civil and Constitutional 
Rights of the Committee on the Jud ic iary  in its S taff R eport entitled 
Innocence and the D eath Penalty, the reversals of these convictions 'illus
trate the inherent fallibility of the criminal justice system ” and “convey a 
reassuring impression that, although mistakes are made, the system of 
appeals and reviews will ferret out such cases prior to execution.” 
However, the report goes on to state, “there is another sense in which 
these cases illustrate the inadequacies of the system. These men were 
found innocent despite the system and only as a  result of extraordinary 
efforts not generally available to death row  defendants.”2®2 In a few cases 
innocence was found as a result of “sheer luck”.

Prior to the release of the above-mentioned report, in Ju n e  1988, fol
lowing continued concern about delays in the finality of death penalty 
sentencing and the strain on the federal court system from the increasing 
num ber of habeas corpus petitions, the Chief Justice  of the U S Suprem e 
Court, William H. Rehnquist, charged an Ad Hoc Committee with exam
ining and reporting on federal habeas corpus in capital cases. The 
Committee was chaired by Justice  Lewis F. Powell J r. and reported  to 
the Judicial Conference of the U nited States m Septem ber 1989. In its 
report the Committee identified w hat it regarded as three serious p rob 
lems in the system of post-conviction review:

280 See Teague v. Lane, 489 US 288, 109 S.Ct. 1060, 104 L.Ed. 2d. 334 (1989). Following this 
decision a habeas court can only review a conviction by reference to the law that applied 
at the time the petitioners conviction became final, i.e. when the opportunity for direct 
review, including petition for certiorari, was exhausted. The Court, however, provided for 
two exceptions to the doctrine of non-retroactivity: new rules that place conduct beyond 
the power of the states to proscribe (e.g. the new rule established that the criminal offence 
itself was unconstitutional) and those involving procedures "implicit in the concept of 
ordered liberty” (i.e. where the application of the new rule implicates fundamental fair
ness by mandating a procedure “central to an accurate determination of innocence or 
guilt.”

281 See Staf Report by the Subcommittee on Civil and Constitutional Rights Committee on 
the Judiciary Innocence and the Death PenaltyAssessing the Danger of Mistaken Executions One 
Hundred Third Congress, First Session, issued on October 21, 1993.

282 19. at page 11.
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• U nnecessary  delay and repetition due to the lack of incentive 
for prisoners to initiate post-conviction proceedings until an 
execution date had been set, and due to the availability of suc
cessive review petitions.2®3

• Lack o f  qualified counsel to represent prisoners in collateral 
review, particularly at the state level where a prisoner’s consti
tutional challenges are rarely prom ptly or properly exhausted, 
causing delayed and ineffective federal collateral p roce
dures.2®̂

• Last-minute habeas corpus petitions upon the setting of an 
execution date, placing extra strains on the judicial system as 
the prisoner m ust first seek a stay of execution before the peti
tion can be heard. The last-m inute applications being due to the 
unavailability of a lawyer at an earlier time or the intentional 
delay by the prisoner’s lawyer for tactical reasons.

The Committee in its report also recom m ended legislative changes 
which proposed tha t “capital cases should be subject to one complete and 
fair course of collateral review in the state and federal system, free from 
time pressure of impending execution and w ith the assistance of compe
tent counsel for the defendant. W hen this review has concluded, litigation 
should end.”2®̂

Since the Committee reported, several proposals have been advanced 
for legislative reform  of the habeas corpus statute. All proposals have been 
criticized by the American Bar Association,2®6 defence lawyers and legal 
defender organizations,2®'7 the main criticism being tha t the proposed leg
islative changes only fu rther com pound the injustices, while state practice

283 Committee Report and Proposal: Ad hoc Committee on Federal Habeas Corpus in Capital Cases, 
August 23, 1989 at pages 2 and 3.

284 Id. at page 4.
285 Id. at page 6

286 On 13 February 1990, the American Bar Association House of Delegates made detailed 
recommendations on the litigation of death penalty cases. The thrust of their recommen
dations was for state and federal governments to provide competent and adequately com
pensated counsel at trial and a failure by a  state to provide for this should allow the 
offender to seek federal habeas without any barriers. Only with a proper legal defense sys
tem at the state post—conviction level should there be any restrictions on the federal habeas 
corpud proceedings.

287 See statement of October 22, 1993 of George Kendall, Assistant-Counsel NAACP Legal 
Defense and Educational Fund, Inc. before the Sub-Committee on Civil and 
Constitutional Rights of the Committee on the Judiciary of the United States House of 
Representatives concerning Reform of the Habeas Corpus Review Process.
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and procedure — the fundam ental cause of the constitutional errors — 
remains unchallenged.

O n 23 April 1996, Presrdent Clinton signed into law the “anti-terror
ism" Bill, which also contained substantial reforms to the federal babecuf 
corpus provisions in Section 2244 to 2255 of Title 28 of the US Code.^88 
This new legislation goes well beyond the procedural changes previously 
proposed. It amends the existing provisions which have a  general appli
cation to all offenders in custody, and inserts a new  C hapter relating to 
death row  offenders. The main change to the general provision is a 
requirem ent tha t a federal court defer to a previous state court decision 
on the merits of a federal constitutional claim (new Section 2254(d)). Two 
exceptions to the deference rule are provided for:

9 W here the previous state court decision was "contrary to, or 
involved unreasonable applicatron o f ' constitutional law as 
clearly established in US Suprem e C ourt precedents.

• W here the previous state court decisron constitutes “an unrea
sonable determ ination of the facts m light of the evidence p re
sented in the State court proceedings.”

Each exception is not m utually exclusive, and the standards of 
“unreasonableness” give the exceptions an extremely limited operation. 
The offender is also placed under an additional burden in that new  sec
tion 2254 (e) (i) also contains a presum ption tha t any factual issue made 
by a state court is correct and places the onus on the offender to rebu t the 
presum ption by clear and convincing evidence.

For those applications which are based on freshly discovered facts the 
offender m ust show that:

• the facts could not have been discovered previously through 
due diligence; and

• the facts, if proven, w ould be sufficient to establish by clear and 
convincing evidence th a t b u t for constitutional error, no rea
sonable juiy/judge w ould have found the offender guilty of the 
offence. (See proposed new Section 2254 (e) (2)).

Critics have argued tha t given the curren t status of state practice and 
procedure in death penalty sentencing, this is not a reform  bu t ra ther an

288 The reforms are contained in Bill H.R. 2703, which had passed both the Senate and the 
House and the Senate-House Conference Committee during 1995 and early 1996.
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abrogation of the federal courts’ duties to determ ine a prisoner's claim on 
its merits, independently and fully.

The legislation also contains various procedural reforms placing strict 
deadlines on the filing and determ ination of petitions (new Sections 2244 
and 2255), restrictions on appeals (new Section 2253(b) which prohibits 
an appeal as of right) and limits on successive federal habecu petitions 
(new Sections 2244 and 2255). Second or successive habecu applications 
by an offender who has previously presented the application under the 
Act is prohibited. This leaves a second or successive habecu application 
tha t was not presented m a prior application under the Act, however, such 
an application can only be heard  if the offender shows:

• the application relies on a new rule of constitutional law,made 
retroactive by the decision of the US Suprem e Court; or

• the factual basis of the claim could not have been discovered 
earlier through the exercise of due diligence and that these facts 
if proven w ould be sufficient to establish by clear and convinc
ing evidence that, b u t for the constitutional error, no reasonable 
factfinder (judge or jury) w ould have found the offender guilty 
of the offence.

U nder new  Section 2244 (b)(3), authorisation for the hearing of a 
second or successive application is determ ined by a three judge panel of 
the federal C ourt of Appeals. It is this panel w hich decides w hether the 
federal D istrict C ourt w here the application was filed should hear the 
case. The Section also provides th a t the decision of the federal C ourt of 
Appeals is not appealable nor can the decision be the subject of a petition 
for a rehearing or for a w rit of certiorari. The latter restriction on a w rit of 
certiorari ousts the jurisdiction of the US Suprem e Court. W hether this 
is permissible m ay become an issue for the C ourt to determine.

The new  C hapter 154, inserted into Title 28 and containing special 
procedural restrictions for capital cases, only applies w here States adopt 
a legal defender system on behalf of indigent offenders for post-convic
tion State court proceeding. This “opt-in” provision is similar to  the rec
ommendations made by the Ad H oc Committee, chaired by Justice 
Powell. W here a state does “opt-m ”, there are further procedural restric
tions placed on the offender filing a petition: namely shorter filing dead
lines, fu rther limits on successive petitions and time limits on federal court 
action. The M ission was inform ed that the new  procedural limitations 
w as unlikely to provide any incentive for the states to provide the much- 
needed adequately resourced and funded perm anent capital defender sys
tem. Again the m ajor criticism of these procedural reforms is th a t they



152 International Commission o f Jurists

completely ignore the real problem  of ensuring com petent and adequate
ly com pensated counsel at trial.

It. Racial Justice Act

Although the U S Suprem e C ourt’s decision in McClej key prevented289
judicial discussion of statistical analysis as proof of race discrimination in >
death penalty sentencing cases at the federal level, it did not prevent ;
Congress from considering the issue. Indeed, even though the C ourt ;
rejected M cCleskey’s claim, it stressed tha t his argum ents w ere most
appropriately addressed to the legislative bodies, who w ere in a better
position to take action in light of sophisticated studies such as those of
Professor Baldus on the race of the victim effects in death penalty sen
* • 290ten cm g ."u

(
_ _ >

Following McCLedkey, Congress has taken steps to consider the issue, i
b u t w ith no positive result. The first step came in 1988, w hen Congress 
directed the General Accounting Office (GAO) to study the issue and to 
determine if race of victim or race of defendant discrimination influenced 
the likelihood tha t defendants will be sentenced to death. 9̂1 The results 
of the GAO report substantiated as valid concerns tha t the adm inistration 
of death penalty sentencing throughout the U nited States was racially 
discriminatory, particularly w ith respect to the race of the victim.

289 State courts are not bound by McCledkey and are free to entertain claims of racial dis
crimination under their state constitutions. However, with a few exceptions, where the 
issue has arisen, all state courts have adopted a similar approach to that adopted by the 
US Supreme Court. The exceptions have been .New Jersey and Florida where the state 
Supreme Courts ruled that under the equal protection clause of their respective state con
stitutions, claims of race of victim and race of defendant discrimination were cognizable. 
In both cases where this was raised, however, the prisoner was unsuccessful in his claim. 
See David Baldus, George Woodworth and Charles Pulaski, “Reflections on the 
Inevitability of Racial Discrimination in Capital Sentencing and the Impossibility of its 
Prevention, Detection, and Correction”, 51 Washington and Lee Law Review, 359 (1994) at 
375, and 405 to 417 for a detailed discussion of the approach taken in these jurisdictions.

290 See supra note 207. The Baldus Study only examined defendants indicted for murder in 
the state of Georgia, and although there have been similar empirical studies for other 
states, the call by the US Supreme Court in McCledkey was for possible legislative reform 
at the federal level that would apply throughout the United States. Such an approach was 
consistent with the Courts previous decisions relating to the Voting Rights Act - see 
Oregon v Mitchell, 400 US 112 (1970) and subsequent decisions. The Court has also upheld 
such remedial legislation as being a valid exercise of Congress’ power to make laws with 
respect to ensuring equal protection under Section 5 of the Fourteenth Amendment. 
Whether the Court would uphold remedial legislation enacted by Congress in respect of 
racial discrimination in death penalty sentencing is however not entirely clear from doubt.

291 See Chapter 2 and 3 of Part I.
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The response to the GAO report was the introduction of the Racial 
Justice  Act of 1988 into the second session of the 100th Congress.292 This 
proposed piece of legislation was form ulated along similar lines to that 
which applied in the area of federal employment and public housing, 
granting individuals claiming discrimination the right of redress.29  ̂ The 
Racial Justice  Act is of general application to state and federal death row 
prisoners and has a  retroactive effect tha t w ould enable all those prison
ers currently  on death row  w ith a justified claim to challenge their sen
tences. The proposed legislation is a risk-based model prohibiting the 
imposition or execution of the death penally w here there is an unaccept
able risk of a sentencing error of racial discrimination.

U nder the proposed Act a prisoner sentenced to death is able to  chal
lenge th a t sentence if it can be shown tha t the sentence “furthers a racial
ly discrim inatory p a tte rn ” of death sentencing in the offender’s jurisdic
tion. The prisoner is only required  to  establish a prima facie showing of a 
"racially discrim inatory pattern", and if successful, the onus then shifts to 
the prosecution “to establish by clear and convincing evidence th a t iden
tifiable and pertinent non-racial factors persuasively explain the observ
able racial disparities comprising that p a tte rn ”. A  failure to rebu t the 
prima facie evidence entitles the prisoner to relief. A lthough the provisions 
of the proposed act are fram ed in term s of being applicable only after a 
sentence of death  has been imposed, they can be used to formulate a p re
trial motion challenging the prosecutor’s decision to proceed w ith his/her 
case as a death penalty case.

In establishing a  “racially discrimrnatory pa tte rn”, the prisoner is able 
to rely on ordrnary methods of statrstical p roo f and is not required to 
prove a drscrimm atory “motive, rntent or purpose”. To assist the presen
tation and defence of claims under the proposed Act, the legislation 
imposes an obligation on states to obtain and retain data on all potential 
death penalty cases. The Act also makes express provision for legal assis
tance, and investrgative and expert witness costs for rndigent prisoners.

The Racial Justrce Act of 1988 failed to be enacted during the 100th 
Congress and was again introduced in the 101st Congress w here for a 
second time it failed to gain sufficient support. However, during the sec
ond session of the same Congress another similar act was introduced, the

292 See diipra note 289 at page 430. The Baldus et at article sets out the history o£ this and sim
ilar legislation. Legislation along these lines was at the same time also called for and sup
ported by the American Bar Association.

293 Id. at page 377. The relevant provisions are 42 USC; § 2000 (e) to (e)-17 and 42 U:S:C: 
§ 3601-3619. The most recent version of the Racial Justice Act is at Appendix 13.
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Fairness in D eath Sentencing Act 1 9 9 0 . This act was initially passed 
by the H ouse of Representatives b u t was dropped m  conference. This 
second act differs from the Racial Justice  Act in th a t it did not place an 
obligation on the states to collect relevant data, and is also more specific 
as to the requirem ents for proving a prima facie case.

Both acts w ere again introduced and failed to be enacted during the 
102nd and 103rd Congress. D uring the second session of the 103d 
Congress, another law substantially similar to the Fairness m D eath 
Sentencing Act — the Racially D iscrim inatory Capital Sentencing Act — 
was introduced into the House of Representatives, following approval by 
the House Jud ic iary  Committee.^95 However, the act failed to be passed 
by the Senate H ouse Conference Committee.

D uring the 103rd Congress, in M arch 1994, the Subcommittee on 
Civil and Constitutional Rights of the Committee on the Jud ic iary  sub
m itted its staff report w hich also highlighted significant empirical evi
dence of racial disparities in federal death penalty prosecutions during the 
period of 1988 -  1994.296

Despite this report, no further proposals have been placed before the 
Congress th a t address the issue of racial discrimination in the adm inistra
tion of the death penalty throughout the United States. Introduction of 
am endm ents to the federal habeas legislation has been given attention, for 
example: placing time restrictions on applications, limiting the treatm ent 
of subsequent applications and curtailing the jurisdictron of federal courts 
to hear applications, through deference to state court decrsions.

Although the principle th a t adm inistration of the death penalty in a 
racially discrim inatory w ay is unacceptable is not disputed, various argu
ments have been raised in objection to legislation — common in other areas
— which w ould enable a prisoner to seek redress for an effects-based 
racially discrim inatory application of justice. Some of these objections 
have been advanced along the following lines:*^'7

• N o reliable evidence exists th a t racial discrimination is a p rob 
lem in the adm inistration of the death penalty in the U nited 
S tates. W h at evidence is available suggests th a t w hite

29-4 See Appendix 13 for the relevant provisions.

295 See dupra note 289 at page 427.
296 See dupra note 96 and Chapter 3 of Part 1.
297 Id at pages 379-404.
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Americans are at greater risk from the penalty than  African- 
Americans.

• The statistical evidence of victim-based racial discrimination is 
explained by non-racial factors, as the cases of w hite victims are 
m ore likely to involve prem editated and predatory  murders.

« The adoption of such legislation w ould constitute a de facto
abolition of the death penalty.

• Such legislation w ould alter the strong tradition of the United 
States criminal justice system that preserves maximum discre
tion for jurors and prosecutors, and w ould result in a quota sys
tem.

• The issued addressed rs a problem  that should be solved indi
vidually by the states.

• The approach of such legislation is bad in policy terms, in that 
it does not seek to prevent future discrim ination b u t only focus
es on rem edying discrimination in the past.

• Such measures w ould add complexity, expense and delay to an 
already overburdened state and federal criminal justice system.

Answers to each of these objections have also been provided, stress
ing that:

9 the empirical studies have been upheld as being reliable;

• remedial legislation w ould only entitle prisoners who can estab
lish a racially discrim inatory pattern  the rrght to redress;

• the Furman and Gregg decisrons have already highlighted the 
need to limit and guide the discretion of prosecutors and the 
ju ry  in order to avoid the risk of an arb itrary  exercise of that 
discretion m death penalty sentencrng;

• a quota system w ould equally be an arb itrary  exercise of this 
discretion;

it is a  problem  th a t is not unrque to the States and should be 
dealt w ith uniformly; and
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• it w ould not increase b u t decrease costs, since cases th a t w ould 
dem onstrate a furtherance of racially discrim inatory patterns 
w ould no longer be brought.

To date, despite the very recent enactm ent of the reforms of the fed
eral habeas corpus legislation, no legislation along the lines of the Racial 
Justice  Act has been enacted, and indeed w ould appear to have been 
indefinitely abandoned.



Postscript

T he A rgum ent of this R eport has been that:

W ithout prosecutorial discretion being controlled and channelled;

W ithout the system of juiy-selection and jury-determ ination being 
freed of racial and class bias;

W ithout m eaningful and adequate means of legal representation being 
ensured to those indicted for capital crimes; and

W ithout opportunity  being provided through judicial processes to 
substantiate the im pact of effect-based racial discrimination,

the adm inistration of the death-penalty in the United States will remain 
arbitrary, and racially discriminatory, and prospects of a fair hearing for 
capital offenders cannot (and will not) be assured.

Furtherm ore, so long as trial and appellate courts are presided over 
by judges whose term  of office depends on periodic and partisan  elec
tions, the tendency and tem ptation to respond to and assuage public opin
ion will continue to influence the handling of capital cases. Given that 
public opinion at present is avowedly in favour of the death penalty, the 
guarantee of a  trial by  an independent tribunal is at risk.

The international obligations undertaken by the U nited States upon 
ratification of the International Covenant on Civil and Political Rights 
(IC C PR ) and the International Convention on the Elimination of All 
Forms of Racial D iscrim ination (IC E R D ) remain substantially unful
filled.

As this report was being drafted, A nti-Terrorist legislation incorpo
rating provisions described as habeas corpus “reform s” (including special 
habeas corpus procedures in capital cases) passed into law in the United 
States. Yet the “Racial Justice  A ct” has not yet been enacted - an appar
ent omission suggesting that law m akers in the US have deliberately 
tu rned  their attention from the abuses it was m eant to address. In his 
forceful dissent from the decision m McCleskey, Justice  Brennan pro test
ed the C ourt’s decision to ignore evidence of racism  in the adm inistration 
of the death penalty. “W e remain im prisoned by the past”, he said, “as 
long as we deny its influence m the presen t”. W ithout passage of the 
Racial Justice  Act the US remains im prisoned m the past.
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It has been claimed tha t the April 1996 am endm ents to federal habecu 
provisions strengthen the value placed on hum an life by  ensuring swift 
implementation of the death penalty for capital crimes. But the prospect 
of speedy executions is merely a kind of populist placebo offered to a fear
ful American public w anting something “drastic” to be done about crime.

W ith the habeas corpuJ “reform s” in place — and w ithout the Racial 
Justice Act being passed into law — the racial bias of the new legislation 
is now  almost pathetically apparent, because the clear pattern  o f capital 
sentencing in the U nited States has been — and remains — th a t the over
whelming num ber of those who receive a sentence of death are poor, and 
almost always convicted of killing whites.

The recent s tatu to iy  restrictions on federal habeas, including strict 
non-extendible time limits and com pulsory deference to state court deci
sions, recall a statem ent by  Justice  Blackmum in his concurring opinion 
in Sawyer v. Whitey (Ju n e  1992). In the document, the Justice  referred to 
his long experience m death penalty adm inistration as a judge of the US 
Court of Appeals, and dwelt on the underlying premise of his acceptance 
of the death penalty in Furman (1972), namely the pow er of the federal 
judiciary to reach out and correct constitutional errors on federal habecu) 
corpud. In an agonizing personal statem ent of one enriched (but also disil
lusioned) by long years of judicial experience, Justice  Blackman said:
(1992 L.Ed. 2d 269 at pages 291 - 293.)

“W hen I was on the U nited States Court of Appeals for the 
E ighth Circuit. I once observed, in the course of reviewing a 
death sentence on a w rit of habeas corpus, tha t the decision
al process in a caprtal case is 'particularly excruciating’ for 
someone “w ho is not personally convinced of the rightness of 
capital punishm ent and w ho questions it as an effective 
deterrent! M axwell v. Bishop, 398 F 2d 138, 153 - 154 
(1968). At the same time, however, I stated my then belief 
th a t “the advisability of capital punishm ent is a policy m atter 
ordinarily to  be resolved by the Legislature” Id., a t 154. Four 
years later, as a m em ber of the Court, I echoed those senti
ments in my separate dissenting opinion in Furman v. Georgia
- 408 US 238, 405 (1972). A lthough I reiterated m y person
al distaste for the death penalty and my doubt tha t it p er
forms any meaningful deterren t function, I declined to join 
my B rethren in declaring the State Statutes at issue in those 
cases unconstitutional.

M y  abilrty, in Maxwell, Furman and the many  o ther capital 
cases I have reviewed during my tenure on the Federal
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Bench, to enforce, notw ithstanding my own deep moral 
reservations, a legislature’s considered judgm ent that capital 
punishm ent is an appropriate sanction, has always rested on 
an understanding th a t certain procedural safeguards, chief 
among them  the Federal Ju d ic ia ry ’s pow er to reach and cor
rect claims of constitutional error on federal habeas review, 
w ould ensure tha t death sentences are fairly imposed. Today 
more than  tw enty years later, I w onder w hat is left of that 
premise underlying my acceptance of the death penalty__

The m ore the ...constraints on the Federal Court's pow er to 
reach the constitutional claims of those sentenced to death, 
the more (we) underm ine the very legitimacy of capital pun
ishm ent itself.”



Part III



Basic Text 1
In tern a tio n a l C ovenan t on C ivil 

a n d  P o litica l R ights

Preamble

'T h e  States Parties to the present Covenant,

Considering that, in accordance w ith the principles proclaimed in the 
C harter of the U nited N ations, recognition of the inherent dignity and of 
the equal and inalienable rights of all members of the hum an family is the 
foundation of freedom, justice and peace in the world,

Recognising that these rights derive from the inherent dignity of the hum an 
person,

Recognising that, in accordance w ith the Universal D eclaration of H um an 
Rights, the ideal of free hum an beings enjoying civil and political freedom 
and freedom from fear and w ant can only be achieved if conditions are 
created w hereby everyone m ay enjoy his civil and political rights, as well 
as his economic, social and cultural rights,

Considering the obligation of States under the C harter of the United 
Nations to prom ote universal respect for, and observance of, human 
rights and freedoms,

Realising tha t the individual, having duties to other individuals and to the 
com m unity to  w hich he belongs, is under a responsibility to strive for the 
prom otion and observance of the rights recognised in the present 
Covenant,

Agree upon the following articles:
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Part I

Article 1

1. All peoples have the right of self-determination. By virtue of that 
right they freely determ ine their political status and freely pursue 
their economic, social and cultural development.

2. All peoples may, for their own ends, freely dispose of their natural 
wealth and resources w ithout prejudice to any obligations arising 
out of international economic co-operation, based upon the princi
ple of m utual benefit, and international law. In no case m ay a peo
ple be deprived of its own means of subsistence.

3. The States Parties to the present Covenant, including those having 
responsibility for the adm inistration of Non-Self-Governing and 
Trust Territories, shall prom ote the realisation of the right of self
determ ination, and shall respect that right, in conform ity w ith the 
provisions of the C harter of the U nited Nations.

Part II

Article 2

1. Each State Party  to the present Covenant undertakes to respect 
and to ensure to all individuals within its territo ry  and subject to its 
jurisdiction the rights recognised in the present Covenant, w ithout 
distinction of any kind, such as race, colour, sex, language, religion, 
political or other opinion, national or social origin, property, birth  
or other status.

2. W here not already provided for by existing legislative or other m ea
sures, each State Party  to the present Covenant undertakes to take 
the necessaiy steps, in accordance w ith its constitutional processes 
and w ith the provisions of the present Covenant, to  adopt such leg
islative or other measures as may be necessary to give effect to the 
rights recognised in the present Covenant.

3. Each State Party  to the present Covenant undertakes:
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(a) To ensure tha t any person whose rights or freedoms as herein 
recognised are violated shall have an effective remedy, notw ith
standing tha t the violation has been committed by persons act
ing m an official capacity;

(b) To ensure th a t any person claiming such a rem edy shall have 
his righ t thereto determ ined by com petent judicial, adm inistra
tive or legislative authorities, or by any other competent 
authority  provided for by the legal system of the State, and to 
develop the possibilities of judicial remedy;

(c) To ensure th a t the com petent authorities shall enforce such 
remedies w hen granted.

A r tic le  3

The States Parties to the present Covenant undertake to ensure the equal 
righ t of men and wom en to  the enjoyment of all civil and political rights 
set forth in the present Covenant.

A r tic le  4

In time of public emergency which threatens the life of the nation 
and the existence of which is of w hich is officially proclaimed, the 
States Parties to the present Covenant may take measures derogat
ing from their obligations under the present Covenant to the extent 
strictly required  by the exigencies of the situation, provided that 
such measures are not inconsistent w ith their other obligations 
under international law  and do not involve discrimination solely on 
the ground of race, colour, sex, language, religion or social origin.

N o derogation from articles 6, 7, 8 (paragraphs 1 and 2), 11, 15, 16 
and 18 m ay be made under this provision.

Any State Party  to the present Covenant availing itself of the right 
o f derogation shall immediately inform the other States Parties to 
the present Covenant, through the interm ediary of the Secretary- 
General of the United Nations, of the provisions from which it has 
derogated and of the reasons by  which it was actuated. A further 
communication shall be made, through the same intermediary, on 
the date on w hich it term inates such derogation.

1

2

3
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Article 5

1. N othing in the present C ovenant m ay be in terpreted  as implying 
for any State, group or person any right to engage in any activity or 
perform  any act aimed at the destruction of any of the rights and 
freedoms recognised herein or at their limitation to a greater extent 
than is provided for in the present Covenant.

2. There shall be no restriction upon or derogation from any of the 
fundam ental hum an rights recognised or existing in any State Party  
to the present Covenant pursuant to law, conventions, regulations 
or custom on the pretext tha t the present Covenant does not recog
nise such rights or that it recognises them  to a lesser extent.

Part III

Article 6

1. Every hum an being has the inherent right to life. This right shall be 
protected by  law. N o one shall be arbitrarily  deprived of his life

2. In countries w hich have not abolished the death penalty, sentence 
of death m ay be imposed only for the most serious crimes in accor
dance w ith the law in force at the time of the commission of the 
crime and not contrary to the provisions of the present Covenant 
and to the Convention on the Prevention and Punishm ent of the 
Crime of Genocide. This penalty can only be carried out pursuant 
to a  final judgem ent rendered by a com petent court.

3. W hen deprivation of life constitutes the crime of genocide, it is 
understood tha t nothing in this article shall authorise any State 
Party  to the present Covenant to derogate in any w ay from any 
obligation assum ed under the provisions of the Convention on the 
Prevention and Punishm ent of the Crime of Genocide.

4. Anyone sentenced to death shall have the right to seek pardon or 
com mutation of the sentence. Amnesty, pardon or com mutation of 
the sentence of death m ay be granted in all cases.

5. Sentence of death shall not be imposed for crimes committed by 
persons below eighteen years of age and shall not be carried out on 
pregnant women.
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_ _

6. N othing in this article shall be invoked to delay or to prevent the 
abolition of capital punishm ent by any State Party  to the present 
Covenant.

Article 7

N o one shall be subjected to to rtu re  or to cruel, inhum an or degrading 
treatm ent or punishm ent. In particular, no one shall be subjected w ithout 
his free consent to medical or scientific experimentation.

Article 8

1. N o one shall be held in slavery; slavery and the slave-trade in all 
their forms shall be prohibited.

2. N o one shall be held in servitude;

3. (a) N o one shall be  required  to perform  forced or compulsory-
labour;

(b) Paragraph 3 (a) shall not be held to preclude, in countries 
w here im prisonm ent w ith hard  labour may be imposed as a 
punishm ent for a crime, the perform ance of hard  labour in p u r
suance of a  sentence to such punishm ent by a com petent court;

(c) F o r the purpose of this paragraph the term  “forced or compul
sory labour" shall not include:

(i) Any w ork  or service, not referred  to in subparagraph 
(b), norm ally required  of a person who is under deten
tion in consequence of a lawful order of a court, or of a 
person during conditional release from such detention;

(ii) Any service of a m ilitary character and, in countries 
w here conscientious objection is recognised, any nation
al service required  by law of conscientious objectors;

(iii) Any service exacted in cases of emergency or calamity 
threatening the life or well-being of the community;

(iv) Any w ork or service w hich forms part of norm al civil
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obligations.

:
A rtic le  9

1. Everyone has the right to liberty and security of person. N o one 
shall be subjected to arb itrary  arrest or detention. No one shall be 
deprived of his lrberty except on such grounds and in accordance 
w ith such procedure as are established by law.

2. Anyone who is arrested shall be informed, at the time of arrest, of 
the reasons for hrs arrest and shall be prom ptly inform ed of any 
charges against him.

3. Anyone arrested  or detarned on a criminal charge shall be brought 
prom ptly before a judge or other officer authorised by  law to exer
cise judicial pow er and shall be entitled to trial w ithm  a reasonable 
time or to release. It shall not be the general rule tha t persons aw ait
ing trial shall be detained in custody, bu t release m ay be subject to 
guarantees to appear for trial, at any other stage of the judicial p ro 
ceedings, and, should occasion arise, for execution of the judge
ment.

4. Anyone who is deprived of his liberty by  arrest or detention shall be 
entitled to take proceedings before a court, in order that court may 
decide w ithout delay on the lawfulness of his detention and order 
his release if the detention is not lawful.

5. Anyone who has been the victim of unlawful arrest or detention 
shall have an enforceable right to compensation.

Article 10

1. All persons deprived of their liberty shall be treated  w ith hum anity 
and w ith  respect for the inherent dignity of the hum an person.

2. (a) Accused persons shall, save in exceptional circumstances, be seg
regated from convicted persons and shall be subject to separate 
treatm ent appropriate to their status as unconvicted persons;

(b) Accused juvenile persons shall be separated from adults and 
brought as speedily as possible for adjudication.
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3. The penitentiary system shall comprise treatm ent of prisoners the 
essential aim of w hich shall be their reform ation and social rehabil
itation. Juvenile offenders shall be segregated from adults and be 
accorded treatm ent appropriate to their age and legal status.

A r tic le  11

No one shall be rm prisoned merely on the ground of inability to fulfil a 
contractual obligation.

Article 12

1. Everyone lawfully w ithin the territo ry  of a State shall, w ithin that 
territory, have the right to liberty of movement and freedom to 
choose hrs resrdence.

2. Everyone shall be free to leave any country, including his own.

3. The above-mentroned rights shall not be subject to  any restrictions 
except those w hich are provided by law, are necessary to protect 
national security, public order (ordre public), public health or 
morals or the rights and freedoms of others, and are consistent with 
the other rights recognised in the present Covenant.

A. N o one shall be arbitrarily  deprived of the right to enter his own 
country .

Article 13

An alien lawfully in the territo ry  of a State Party  to the present Covenant 
may be expelled therefrom  only in pursuance of a decision reached in 
accordance w ith law and shall, except w here compelling reasons of 
national security otherwise require, be allowed to submit the reasons 
against his expulsion and to have his case reviewed by, and be represent
ed for the purpose before, the com petent authority  or a person or persons 
especially designated by the com petent authority.
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Article 14

1. All persons shall be equal before the courts and tribunals. In the 
determ ination of any criminal charge against him, or of his rights 
and obligations in a suit at law, eveiyone shall be entitled to a fair 
and public hearing by a competent, independent and im partial tr i
bunal established by law. The press and the public may be exclud
ed from  all or part of a  trial for reasons of morals, public order (ordre 
public) or national security in a dem ocratic society, or w hen the 
in terest of the private lives of the parties so requires, or to the extent 
strictly necessary in the opinion of the court in special circum 
stances w here publicity w ould prejudice the interests of justice; b u t 
any judgem ent rendered in a criminal case or in a suit a t law shall 
be m ade public except w here the interest of juvenile persons o ther
wise requires or the proceedings concern matrimonial disputes or 
the guardianship of children.

2. Everyone charged w ith a criminal offence shall have the right to be 
presum ed innocent until proved guilty according to  law.

3. In the determ ination of any criminal charge against him, everyone 
shall be entitled to  the following minimum guarantees, in full equal
ity:

(a) To be inform ed prom ptly and in detail m a language w hich he 
understands of the nature and cause of the charge against him;

(b) To have adequate time and facilities for the preparation of his 
defence and to communicate w ith counsel of his own choosing;

(c) To be tried  w ithout undue delay;

(d) To be tried  in his presence, and to defend himself in person or 
through legal assistance of his own choosing; to be informed, if 
he does not have legal assistance, of this right; and to have legal 
assistance assigned to him, in any case w here the interests of 
justice so require, and w ithout paym ent by him m any such case 
if he does not have sufficient means to pay for it;

(e) To examine, or have examined, the witnesses against him and 
to  obtain the attendance and examination of witnesses on his 
behalf under the same conditions as witnesses against him;

(f) To have the free assistance of an in terpreter if he cannot u nder
stand or speak the language used in court;
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(g) N ot to  be compelled to testify against himself or to confess 
guilt.

; A. In the case of juvenile persons, the procedure shall be such as will
; take account of their age and the desirability of prom oting their

rehabilitation.

: 5. Everyone convicted of a crime shall have the right to his conviction
and sentence being reviewed by a higher tribunal according to  law.

i 6. W hen a person has by a final decision been convicted of a criminal
offence and  w hen subsequently his conviction has been reversed or 
he has been pardoned on the ground tha t a new or newly discov- 

i ered fact shows conclusively th a t there has been a miscarriage of
; justice, the person who has suffered punishm ent as a result of such

conviction shall be com pensated according to law, unless it is 
< proved tha t the non-disclosure of the unknow n fact in time is whol-
i ly or partly  attributable to  him.

: 7. N o one shall be liable to be tried or punished again for an offence
i for w hich he has already been finally convicted or acquitted in
• accordance w ith the law and penal procedure of each country.
!
I

Article 15

i 1. N o one shall be held guilty of any criminal offence on account of
• any act or omission w hich did not constitute a criminal offence,
i under national or international law, at the time w hen it was com

mitted. N or shall a  heavier penalty be imposed than the one that
s was applicable at the time w hen the criminal offence was commit
; ted. If, subsequent to  the commission of the offence, provision is
; made by  law  for the imposition of the lighter penalty, the offender

shall benefit thereby.

i 2. N othing in this artrcle shall prejudice the trial and punishm ent of
any person for any act or omission which, at the time w hen it was 
committed, was criminal according to the general principles of law 
recognised by  the com m unity of nations.

Article 16

Everyone shall have the right to recognition everywhere as a person 
before the law.
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Article 17

1. N o one shall be subjected to arb itrary  or unlawful interference w ith 
his privacy, family, home or correspondence, nor to unlawful 
attacks on his honour and reputation.

2. Everyone has the right to the protection of the law  against such 
interference or attacks.

Article 18

1. Everyone shall have the right to freedom of thought, conscience 
and religion. This right shall include freedom to have or to adopt a 
religion or belief of his choice, and freedom, either individually or 
in com m unity w ith others and in public or private, to manifest his 
religion or belief in worship, observance, practice and teaching.

2. N o one shall be subject to coercion which w ould im pair his freedom 
to have or to adopt a religion or belief of his choice.

3. Freedom  to manifest one’s religion or beliefs may be subject only to 
such limitations as are prescribed by law and are necessary to  p ro 
tect public safety, order, health, or morals or the fundam ental rights 
and freedoms of others.

4. The States Parties to the present Covenant undertake to have 
respect for the liberty of parents and, w hen applicable, legal 
guardians to ensure the religious and moral education of their chil
dren in conform ity w ith their own convictions.

Article 19

1. Everyone shall have the right to hold opinions w ithout interference.

2. Everyone shall have the right to freedom of expression; thrs rrght 
shall include freedom to seek, receive and im part inform ation and 
ideas of all krnds, regardless of frontiers, either orally, in w riting or 
in print, in the form of art, or through any other m edia of his choice.

3. The exercise of the rights provided for in paragraph 2 of this article 
carries w ith it special duties and responsibilities. It may therefore
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be subject to certain restrictions, b u t these shall only be such as are 
provided by law  and are necessary:

(a) For respect of the rights or reputations of others;

(b) For the protection of national security or of public order (ordre 
public), or of public health or morals.

Article 20

1. Any propaganda for w ar shall be prohibited by law.

2. Any advocacy of national, racial or religious hatred that constitutes 
incitem ent to  discrimination, hostility or violence shall be prohibit
ed by  law.

Article 21

The right of peaceful assembly shall be recognised. N o restrictions may 
be placed on the exercise of this right o ther than  those imposed in con
formity w ith the law  and w hich are necessary in a democratic society in 
the interests of national security or public safety, public order (ordre pub
lic), the protection of public health or morals or the protection of the 
rights and freedoms of others.

Article 22

1. Everyone shall have the right to freedom  of association w ith others, 
including the right to form and join trade unions for the protection 
of his interests.

2. N o restrictions may be placed on the exercise of this right other 
than  those w hich are prescribed by law and which are necessaiy in 
a dem ocratic society in the interests of national security or public 
safety, public order (ordre public), the protection of public health 
or morals or the protection of the rights and freedoms of others. 
This article shall not prevent the imposition of lawful restrictions on 
members of the arm ed forces and of the police in their exercise of 
this right.
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3. N oth ing  in this article shall authorise S tates Parties to  the 
International Labour Organisation Convention of 1948 concerning 
Freedom  of Association and Protection of the R ight to  O rganise to 
take legislative measures which w ould prejudice, or to apply the 
law in such a m anner as to prejudice, the guarantees provided for 
in th a t Convention.

Article 23

1. The family is the natural and fundam ental group unit of society and 
is entitled to protection by society and the State.

2. The right of men and wom en of m arriageable age to m arry and to 
found a family shall be recognised.

3. N o m arriage shall be entered into w ithout the free and full consent 
of the intending spouses.

4. States Parties to the present Covenant shall take appropriate steps 
to ensure equality of rights and responsibilities of spouses as to 
marriage, during m arriage and at its dissolution. In  the case of dis
solution, provision shall be made for the necessary protection of any 
children.

Article 24

1. Every child shall have, w ithout any drscnm ination as to race, 
colour, sex, language, religion, national or social origin, p roperty  or 
birth, the right to such measures of protection as are required  by his 
status as a minor, on the part of his family, socrety and the State.

2. Every child shall be registered immediately after b irth  and shall 
have a name.

3. Every child has the righ t to acquire a nationality.

Article  25

Every citizen shall have the right and the opportunity, w ithout any of the
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distinctions m entioned in article 2 and w ithout unreasonable restrictions:

(a) To take part in the conduct of public affairs, directly or through 
freely chosen representatives;

(b) To vote and to  be elected at genuine periodic elections which 
shall be by universal and equal suffrage and shall be held by 
secret ballot, guaranteeing the free expression of the will of the 
electors;

(c) To have access, on general term s of equality, to  public service 
in his country.

Article 26

All persons are equal before the law and are entitled w ithout any dis
crimination to  the equal protection of the law. In this respect, the law  shall 
p rohibit any discrimination and guarantee to all persons equal and effec
tive protection against discrimination on any ground such as race, colour, 
sex, language, religion, political or o ther opinion, national or social origin, 
property, b irth  or o ther status.

Article 27

In those States in w hich ethnic, religious or linguistic minorities exist, 
persons belonging to such minorities shall not be denied the right, in com
m unity w ith the other m embers of their group, to enjoy their own culture, 
to profess and practise their own religion, or to use their own language.

Part TV

Article 28

1. There shall be established a H um an Rights Committee (here after 
referred to  in the present Covenant as the Com m ittee). It shall con
sist of eighteen members and shall carry out the functions here
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inafter provided.

2. The Committee shall be composed of nationals of the States Parties 
to the present Covenant who shall be persons of high m oral char
acter and recognised competence in the field of hum an righ ts/ con
sideration being given to the usefulness of the participation of some 
persons having legal experience.

3. The members of the Committee shall be elected and shall serve m 
their personal capacity.

Article 29

1. The members of the Committee shall be elected by  secret ballot 
from a list of persons possessing the qualifications prescribed m 
article 28 and nom inated for the purpose by the States parties to the 
present Covenant.

2. Each State Party  to the present Covenant m ay nominate not more 
than tw o persons. These persons shall be nationals of the nom inat
ing State.

3. A person shall be eligible for renommation.

Article 3 0
■ 1i

1. The initial election shall be held no later than six m onths after the t

date of the entry into force of the present Covenant. |

2. At least four months before the date of each election to the t

Committee, other than an election to fill a vacancy declared in ;
accordance w ith article 34, the Secretary-G eneral of the United 
N ations shall address a w ritten invitation to the States Parties to the 
present Covenant to subm it their nominations for mem bership of
the Committee w ithin three months.

3. The Secretary-G eneral of the United N ations shall prepare a  list in 
alphabetical order of all the persons thus nominated, w ith an indi
cation of the States Parties which have nom inated them, and shall 
subm it it to the States Parties to the present Covenant no later than 
one m onth before the date of each election.
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4. Elections of the members of the Committee shall be held at a m eet
ing of the States Parties to the present Covenant convened by the 
Secretary-G eneral of the United N ations at the H eadquarters of 
the U nited Nations. At that meeting, for w hich two th irds of the 
States Parties to the present Covenant shall constitute a quorum, 
the persons elected to the Committee shall be those nominees who 
obtain the largest num ber of votes and an absolute majority of the 
votes of the  representatives of States Parties present and voting.

Article 31

1. The Committee m ay not include more than  one national of the same 
State.

2. In the election of the Committee, consideration shall be given to 
equitable geographical distribution of mem bership and to the rep 
resentation of the different forms of civilisation and of the principal 
legal systems.

Article 32

1. The members of the Committee shall be elected for a term  of four 
years. They shall be eligible for re-election, if renom inated. 
However, the term s of nine of the members elected at the first elec
tion shall expire at the end of two years; immediately after the first 
election, the names of these nine m embers shall be chosen by lot by 
the  C hairm an of the  meeting referred  to  in article 30, paragraph A.

2. Elections at the expuy  of office shall be held in accordance with the 
preceding articles of this p art of the present Covenant.

Article 33

1. If, in the unanim ous opinion of the other members, a m em ber of the 
Committee has ceased to carry out his functions for any cause other 
than  absence of a tem porary character, the Chairm an of the 
Com mittee shall notify the Secretary-G eneral of the U nited 
Nations, who shall then declare the seat of that m em ber to be 
vacant.
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2. In the event of the death or the resignation of a m em ber of the 
Committee, the Chairm an shall immediately notify the Secretary- 
G eneral of the U nited Nations, who shall declare the seat vacant 
from the date of death or the date on w hich the resignation takes 
effect.

Article 34

1. W hen a vacancy is declared m accordance w ith article 33 and if the 
term  of office of the m em ber to be replaced does not expire w ithin 
six m onths of the declaration of the vacancy, the Secretaiy-G eneral 
of the U nited N ations shall notify each of the States Parties to the 
present Covenant, w hich m ay w ithin two months subm it nom ina
tions in accordance w ith article 29 for the purpose of filling the 
vacancy.

2. The Secretary-G eneral of the U nited N ations shall prepare a lrst in 
alphabetical order of the persons thus nom inated and shall submit 
it to the States Parties to the present Covenant. The election to fill 
the vacancy shall then take place in accordance w ith the relevant 
provisions of this p art of the present Covenant.

3. A  m em ber of the Committee elected to fill a  vacancy declared in 
accordance w ith article 33 shall hold office for the rem ainder of the 
term  of the m em ber who vacated the seat on the Committee under 
the provisions of that article.

Article 35

The m embers of the Committee shall, w ith the approval of the General 
Assembly of the U nited Nations, receive emoluments from Unrted 
Nations resources on such terms and conditions as the General Assembly 
may decide, having regard  to the im portance of the Com m ittees respon
sibilities.

Article 36

The Secretary-G eneral of the Unrted Nations shall provide the necessary 
staff and facilities for the effective perform ance of the functions of the 
Committee under the present Covenant.
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Article 37

1. The Secretary-G eneral of the U nited N ations shall convene the ini
tial meeting of the Committee at the H eadquarters of the U nited 
Nations.

2. After its initial meeting, the Committee shall m eet at such times as 
shall be provided in its rules of procedure.

3. The Commrttee shall norm ally m eet at the H eadquarters of the 
U nited Nations or at the U nited Nations Office at Geneva.

Article 38

Every m em ber of the Commrttee shall, before taking up his duties, make 
a  solemn declaration m open committee th a t he will perform  his functions 
im partially and conscientiously.

Article 39

1. The Committee shall elect its officers for a term  of two years. They 
m ay be re-elected.

2. The Committee shall establish its own rules of procedure, bu t these 
rules shall provide, inter alia, that:

(a) Twelve m embers shall constitute a quorum;

(b) Decisions of the Committee shall be made by a m ajority vote of 
the members present.

Article 40

1. The States Parties to  the present Covenant undertake to  submit 
reports on the measures they have adopted which give effect to the 
rights recognised herein and on the progress made in the enjoyment 
of those rights:

(a) W ithin one year of the en tiy  into force of the present Covenant 
for the States Parties concerned;
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(b) Thereafter w henever the Committee so requests.

2. All reports shall be subm itted to the Secretary-G eneral of the 
U nited Nations, who shall transm it them  to the Committee for con
sideration. Reports shall indicate the factors and difficulties, if any, 
affecting the implementation of the present Covenant.

3. The Secretary-G eneral of the United N ations may, after consulta
tion w ith  the Committee, transm it to the specialised agencies con
cerned copies of such parts of the reports as may fall w ithin their 
field of competence.

4. The Committee shall study the reports subm itted by the States 
Parties to the present Covenant. It shall transm it its reports, and 
such general comments as it m ay consider appropriate, to the States 
Parties. The Committee may also transm it to the Economic and 
Social Council these comments along w ith the copies of the reports 
it has received from States Parties to the present Covenant.

5. The States Parties to the present Covenant m ay submit to the 
Committee observations on any comments that may be made in 
accordance with paragraph 4 of this article.

Article 41

1. A State Party  to the present Covenant m ay at any time declare 
u n d er this article th a t it recognises the com petence of the 
Committee to receive and consider communications to the effect 
tha t a State P arty  claims that another State parties is no t fulfilling 
its obligations under the present Covenant. Communications under 
this article may be received and considered only if subm itted by a 
State P arty  w hich has made a declaration recognising m  regard  to 
itself the competence of the Committee. N o communication shall be 
received by the Committee if it concerns a State Party  w hich has 
not made such a declaration. Communications received under this 
article shall be dealt w ith m accordance w ith the following proce
dure:

(a) If  a State Parly  to the present Covenant considers tha t another 
State Party  is not giving effect to the provisions of the present 
Covenant, it may, by w ritten communication, bring the m atter 
to the attention of th a t State Parly. W ithin three m onths after 
the receipt of the communication the receiving State shall
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afford the State w hich sent the communication an explanation, 
or any other statem ent in w riting clarifying the m atter which 
should include, to the extent possible and pertinent, reference 
to domestic procedures and remedies taken, pending, or avail
able in the matter;

(b) If  the m atter is not adjusted to the satisfaction of both States 
Parties concerned w ithm  six months after the receipt by the 
receiving State of the initial communication, either State shall 
have the righ t to  refer the m atter to  the Committee, by notice 
given to the Committee and to the other State;

(c) The Committee shall deal w ith a m atter referred to it only after 
it has ascertained tha t all available domestic remedies have 
been invoked and exhausted in the matter, in conformity with 
the generally recognised principles of international law. This 
shall not be the rule w here the application of the remedies is 
unreasonably prolonged;

(d) The Committee shall hold closed meetings w hen examining 
communications under this article;

(e) Subject to the provisions of subparagraph (c), the Committee 
shall m ake available its good offices to  the States Parties con
cerned w ith a view to a friendly solution of the m atter on the 
basis of respect for hum an rights and fundam ental freedoms as 
recognised m the present Covenant;

(f) In any m atter referred to it, the Committee m ay call upon the 
States Parties concerned, referred to in subparagraph (b), to 
supply any relevant information;

(g) The States Parties concerned, referred to in subparagraph (b), 
shall have the right to be represented when the m atter is being 
considered m the Committee and to make submissions orally 
and/or in writing;

(h) The Committee shall, w ithin twelve months after the date of 
receipt of notice under subparagraph (b), submit a  report:

(i) If a solution w ithm  the terms of subparagraph (e) is 
reached, the Committee shall confine its report to a brief 
statem ent of the facts and of the solution reached;

(ii) If a solution w ithin the term s of subparagraph (e) is not
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reached, the Committee shall confine its report to a brief 
statem ent of the facts; the w ritten  submissions and 
record of the oral submissions m ade by the States Parties 
concerned shall be attached to the report.

In every matter, the report shall be communicated to the States 
Parties concerned.

2. The provisions of this artrcle shall come rnto force w hen ten States 
Parties to the present Covenant have made declarations under 
paragraph 1 of this article. Such declaratrons shall be deposrted by 
the States Parties w ith the Secretary-G eneral of the U nited 
Nations, w ho shall transm it copies there of to the o ther States 
Parties. A declaration m ay be w ithdraw n at any time by notification 
to  the Secretary-G eneral. Such a  w ithdraw al shall no t prejudice the 
consideration of any m atter which is the subject of a  communication 
already transm itted under this article; no further communication by 
an State Party  shall be received after the notification of w ithdraw 
al o f the declaration has been received by the Secretary-General, 
unless the State Parties concerned has made a new  declaration.

Article 42

1. (a) If  a m atter referred to the Committee in accordance w ith arti
cle 41 is not resolved to the satisfaction of the States Parties 
concerned, the Committee may, w ith the prior consent of the 
States Parties concerned, appoint an ad hoc Conciliation 
Commission (hereinafter referred to as the Commission). The 
good offices of the Commission shall be made available to the 
States Parties concerned w ith a  view to an amicable solution of 
the m atter on the basis of respect for the present Covenant;

(b) The Commission shall consist of five persons acceptable to the 
States Parties concerned. If the States Parties concerned fail to 
reach agreem ent w ithm  three m onths on all or part of the com
position of the Commrssion, the members of the Commission 
concerning whom  no agreem ent has been reached shall be 
elected by  secret ballot by  a two-thirds m ajority vote of the 
Committee from among its members.

2. The members of the Commission shall serve in therr personal capac
ity. They shall not be nationals of the States Parties concerned, or 
of a State not Party  to the present Covenant, or of a State Party  
which has not made a declaration under artrcle 41.
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3. The Commission shall elect its own Chairm an and adopt its own 
rules of procedure.

4. The meetings of the Commission shall normally be held at the 
H eadquarters of the U nited Nations or at the U nited Nations 
Office at Geneva. However, they may be held at such other conve
nient places as the Commission m ay determ ine in consultation with 
the Secretary-G eneral of the U nited N ations and the States Parties 
concerned.

5. The secretariat provided in accordance w ith article 36 shall also ser
vice the commissions appointed under this article.

6. The inform ation received and collated by the Committee shall be 
made available to the Commission and the Commission m ay call 
upon the States Parties concerned to supply any other relevant 
information.

7. W hen the Commission has fully considered the matter, bu t in any 
event not later than  twelve months after having been seized of the 
matter, it shall subm it to the Chairm an of the Committee a report 
for communication to the States Parties concerned:

(a) If  the Commission is unable to complete its consideration of the 
m atter w ithin twelve months, it shall confine its report to a brief 
statem ent of the status of its consideration of the matter;

(b) If  an amicable solution to the m atter on the basis of respect for 
hum an rights as recognised in the present Covenant is reached, 
the Commission shall confine its report to a brief statem ent of 
the facts and  of the solution reached;

(c) If a  solution w ithin the term s of subparagraph (b) is not 
reached, the Commission’s report shall em body its findings on 
all questions of fact relevant to the issues between the States 
Parties concerned, and its views on the possibilities of an ami
cable solution of the matter. This report shall also contain the 
w ritten submissions and a record of the oral submissions made 
by the States Parties concerned;

(d) If  the Commission's report is subm itted under subparagraph
(c), the States Parties concerned shall, w ithin three months of 
the receipt of the report, notify the Chairm an of the Committee 
w hether or not they accept the contents of the report of the 
Commission.
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8. The provisions of this article are w ithout prejudice to the responsi
bilities of the Committee under article 41.

9. The States Parties concerned shall share equally all the expenses of 
the members of the Commission in accordance w ith estimates to be 
provided by the Secretary-General of the U nited Nations.

10. The Secretary-G eneral of the United N ations shall be em powered 
to pay the expenses of the members of the Commrssron, if neces
sary, before reim bursem ent by the States Parties concerned, in 
accordance w ith paragraph 9 of this article.

Article 43

The members of the Committee, and of the ad hoc conciliation commis
sions which may be appointed under article 42, shall be entitled to the 
facilities, privileges and immunities of experts on mission for the United 
Nations as laid down m the relevant sections of the Convention on the 
Privileges and Immunities of the United Nations.

Article 44

The provisions for the implementation of the present Covenant shall 
apply w ithout prejudice to the procedures prescribed in the field of 
hum an rights by or under the constituent instrum ents and the conven
tions of the U nited N ations and of the specialised agencies and shall not 
prevent the States Parties to the present Covenant from having recourse 
to other procedures for settling a dispute in accordance w ith general or 
special international agreem ents in force betw een them.

Article 45

The Committee shall submit to the General Assembly of the U nited 
Nations, through the Economic and Social Council, an annual report on 
its actrvrtres.
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Part V

Article 46

N othing in the presen t Covenant shall be interpreted as impairing the 
provisions of the C harter of the United Nations and o f the constitutions 
of the specialised agencies w hich define the respective responsibilities of 
the various organs of the U nited N ations and of the specialised agencies 
in regard  to the m atters dealt w ith in the present Covenant.

Article 47

N othing in the present Covenant shall be interpreted as im pairing the 
inherent right of all peoples to enjoy and utilise fully and freely their nat
ural wealth and resources.

Part VI

Article 48

1. The present Covenant is open for signature by  any State M em ber 
of the U nited N ations or m em ber of any of its specialised agencies, 
by  any State P arty  to the S tatute of the International Court of 
Justice, and by  any other State which has been invited by  the 
General Assembly of the U nited Nations to become a Parly  to the 
present Covenant.

2. The present Covenant is subject to ratification. Instrum ents of ra t
ification shall be deposited w ith the Secretary-G eneral of the 
U nited Nations.

3. The presen t Covenant shall be open to accession by  any State 
referred to in paragraph 1 of this article.

4. Accession shall be effected by the deposit of an instrum ent of acces
sion w ith the Secretary-General of the United Nations.

5. The Secretary-G eneral of the U nited N ations shall inform all States
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which have signed this Covenant or acceded to it of the deposit of 
each instrum ent of ratification or accession.

Article 49

1. The present Covenant shall enter into force three months after the 
date of the deposit w ith the Secretary-G eneral of the U nited 
Nations of the thirty-fifth instrum ent of ratification or instrum ent of 
accession.

2. For each State ratifying the present Covenant or acceding to it after 
the deposit of the thirty-fifth instrum ent of ratification or instru 
m ent of accession, the present Covenant shall enter into force three 
months after the date of the deposit of its own instrum ent of ratifi
cation or instrum ent of accession.

Article 5 0

The provisions of the present Covenant shall extend to  all parts of feder
al States w ithout any limitations or exceptions.

Article 51

1. Any State P arty  to the present Covenant m ay propose an am end
m ent and file it w ith  the Secretary-G eneral of the U nited Nations. 
The Secretary-G eneral of the U nited N ations shall thereupon com
m unicate any proposed am endm ents to the States Parties to the 
present Covenant w ith a request tha t they notify him w hether they 
favours conference of States Parties for the purpose of considering 
and voting upon the proposals. In the event tha t at least one th ird  
of the States Parties favours such a conference, the Secretary- 
General shall convene the conference under the auspices of the 
United N ations. Any am endm ent adopted by a m ajority of the 
States Parties present and voting at the conference shall be subm it
ted  to the General Assembly of the U nited Nations for approval.

2. Am endm ents shall come into force w hen they have been approved 
by  the General Assembly of the U nited N ations and accepted by a 
tw o-thirds m ajority of the States Parties to the present Covenant in 
accordance w ith their respective constitutional processes.
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3. W hen am endm ents come into force, they shall be binding on those 
States Parties w hich have accepted them, other States Parties still 
being bound by the provisions of the present Covenant and any ear
lier am endm ent w hich they have accepted.

Article 52

Irrespective of the notifications m ade under article 48, paragraph 5, the 
Secretary-G eneral of the U nited Nations shall inform all States referred 
to in paragraph I of the same article of the following particulars:

(a) Signatures, ratifications and accessions under article 48;

(b) The date of the en try  into force of the present Covenant under 
article 49 and the date of the entry into force of any am end
ments under article 51.

Article 53

1. The present Covenant, of which the Chinese, English, French, 
Russian and Spanish texts are equally authentic, shall be deposited 
in the archives of the U nited Nations.

2. The Secretary-G eneral of the U nited  N ations shall transm it certi
fied copies of the present Covenant to all States referred to in arti
cle 48.



B asic Text 2
S econ d  O p tio n a l P ro toco l to th e In tern a tion a l 
C ovenan t on C iv il a n d  P o litica l R ightsy A im ing  

a t th e  A b o litio n  o f  th e D ea th  P en a lty

'he States Partied to the present Protocol,

Believing tha t abolition of the death penalty  contributes to enhancem ent of 
hum an dignity and progressive developm ent of hum an rights,

Recalling article 3 of the Universal Declaration of H um an Rights, adopt
ed on 10 D ecem ber 1948, and article 6 of the International Covenant on 
Civil and Political Rights, adopted on 16 D ecem ber 1966,

Noting that article 6 of the International Covenant on Civil and Political
Rights refers to abolition of the death penalty  in term s that strongly sug- ;
gest th a t abolition is desirable, I

Convinced tha t all measures of abolition of the death penalty should be 1
considered as progress in the enjoyment of the right to life,

Desirous to undertake hereby an international commitment to abolish the 
death penalty,

Have agreed as follows:

Article 1

1. N o one w ithin the jurisdiction of a State Party  to the present 
Protocol shall be executed.

2. Each State P arty  shall take all necessaiy measures to abolish the 
death penalty w ithin its jurisdiction.

Article 2

1. N o reservation is admissible to the present Protocol, except for a 
reservation made at the time of ratification or accession that pro-
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vides for the application of the death penalty in time o f w ar p u r
suant to a conviction for a most serious crime of a military nature 
committed during wartime.

2. The State P arty  m aking such a reservation shall a t the time of ra ti
fication or accession communicate to  the Secretary-G eneral of the 
United N ations the relevant provisions of its national legislation 
applicable during wartime.

3. The State P arty  having made such a reservation shall notify the 
Secretary-G eneral of the Unrted N ations of any beginning or end
ing of a state of w ar applicable to its territory.

Article 3

The States Parties to the p resent Protocol shall include in the reports they 
submit to  the H um an Rights Committee, in accordance w ith article 40 of 
the Covenant, inform ation on the measures th a t they have adopted to give 
effect to the present Protocol.

Article 4

W ith respect to the States Parties to the Covenant that have made a dec
lara tion  u n d er article 41, the  com petence of the H um an  R ights 
Committee to receive and consider communications when a State Party  
claims th a t another State Party  is not fulfilling its obligations shall extend 
to the provisions of the present Protocol, unless the State P arty  con
cerned has made a statem ent to the contrary  a t the moment of ratification 
or accession.

Article  5

W ith respect to the States Parties to the first Optional Protocol to the 
International Covenant on Civil and Political Rights adopted on 16 
D ecem ber 1966, the competence of the H um an Rights Committee to 
receive and consider communications from individuals subject to its ju ris
diction shall extend to the provisions of the present Protocol, unless the 
State P arty  concerned has made a statem ent to the contrary  at the 
mom ent of ratification or accession.
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A rtic le  6

1. The provisions of the present Protocol shall apply as additional p ro 
visions to the Covenant.

2. W ithout prejudice to the possibility of a reservation under article 2 
of the present Protocol, the righ t guaranteed in article 1, paragraph
1, of the present Protocol shall not be subject to any derogation 
under article 4 of the Covenant.

A r tic le  7

1. The present Protocol is open for signature by any State that has 
signed the Covenant.

2. The present Protocol is subject to ratification by any State tha t has 
ratified the Covenant or acceded to it. Instrum ents of ratification 
shall be deposited w ith  the Secretary-G eneral of the United 
Nations.

3. The present Protocol shall be open to accession by any State that 
has ratified the Covenant or acceded to it.

4. Accession shall be effected by the deposit of an instrum ent of acces
sion w ith  the Secretary-G eneral of the U nited Nations.

5. The Secretary-G eneral of the U nited N ations shall inform  all States 
that have signed the present Protocol or acceded to it of the deposit 
of each instrum ent of ratification or accession.

A r tic le  8

1. The present Protocol shall enter into force three months after the 
date of the deposit w ith the Secretary-G eneral of the United 
N ations of the tenth  instrum ent of ratification or accession.

2. For each State ratifying the present Protocol or acceding to it after 
the deposit of the ten th  instrum ent of ratification or accession, the 
present Protocol shall enter into force three m onths after the date 
of the deposit of its own instrum ent of ratification or accession.
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Article 9

The provisions of the present Protocol shall extend to all parts of federal 
States w ithout any limitations or exceptions.

Article 10

The Secretary-G eneral of the U nited N ations shall inform  all States 
referred to in article 48, paragraph 1, of the Covenant of the following 
particulars:

(a) Reservations, communications and notifications under article 2 
of the present Protocol;

(b) Statem ents made under articles 4 or 5 of the present Protocol;

(c) Signatures, ratifications and accessions under article 7 of the 
present Protocol;

(d) The date of the entry  into force of the present Protocol under 
article 8 thereof.

Article 11

1. The present Protocol of which the Arabic, Chinese, English, 
French, Russian and Spanish texts are equally authentic, shall be 
deposited in the archives of the U nited Nations.

2. The Secretary-G eneral of the U nited N ations shall transm it certi
fied copies of the  p resent Protocol to  all States referred to in article 
48 of the Covenant.

7.

I



Basic Text 3
S afeguards G uaranteeing  P ro tec tion  

o f  th e R igh ts o f  those Facing th e D ea th  P en alty

In countries w hich have not abolished the death penalty, capital 
punishm ent m ay be imposed only for the most serious crimes, it 
being understood tha t their scope should not go beyond intention
al crimes w ith lethal or o ther extrem ely grave consequences.

Capital punishm ent m ay be imposed only for a crime for which the 
death penalty  is prescribed by law  at the time of its commission, it 
being understood that if, subsequent to the commission of the 
crime, provision is made by law for the imposition of a lighter 
penalty, the offender shall benefit thereby.

Persons below 18 years of age at the time of the commission of the 
crime shall not be sentenced to death, nor shall the death sentence 
be carried out on pregnant women, or on new mothers, or on per
sons who have become insane.

Capital punishm ent may be imposed only when the guilt of the per
son charged is based upon clear and convincing evidence leaving 
no room  for an alternative explanation of the facts.

Capital punishm ent may only be carried out pursuant to a final 
judgem ent rendered by a com petent court after legal process which 
gives all possible safeguards to ensure a fair trial, at least equal to 
those contained in  article 14 of the International Covenant on Civil 
and Political Rights, including the right of anyone suspected of or 
charged w ith a crime for w hich capital punishm ent m ay be imposed 
to adequate legal assistance at all stages of the proceedings.

Anyone sentenced to death shall have the right to appeal to a court 
of higher jurisdiction, and steps should be taken to ensure that such 
appeals shall become mandatory.

Anyone sentenced to death shall have the right to seek pardon, or 
com mutation of sentence; pardon or commutation of sentence may 
be granted in all cases of capital punishment.



194 International Comm ission o f  Jurists

8. Capital punishm ent shall not be carried out pending any appeal or 
other recourse procedure or o ther proceeding relating to  pardon  or 
com mutation o f the sentence.

9. W here capital punishm ent occurs, it shall be carried out so as to 
inflict the minimum possible suffering.



Basic Text 4
In tern a tio n a l C onven tion  on th e  E lim in a tio n  

o f  A ll Forms o f  R a c ia l D iscrim in a tion

JL he Stated Partied to this Convention,

Considering that the C harter of the U nited Nations is based on the princi
ples of the dignity and equality inherent in all hum an beings, and that all 
M em ber States have pledged themselves to take joint and separate action, 
in co-operation w ith the O rganisation, for the achievement of one of the 
purposes of the U nited N ations w hich is to prom ote and encourage uni
versal respect for and observance of hum an rights and fundam ental free
doms for all, w ithout distinction as to race, sex, language or religion,

Considering that the Universal Declaration of H um an Rights proclaims 
that all hum an beings are born free and equal in dignity and rights and 
tha t everyone is entitled to all the rights and freedoms set out therein, 
w ithout distinction of any kind, in particular as to race, colour or nation
al origin,

Considering that all hum an beings are equal before the law and are entitled 
to equal protection of the law against any discrimination and against any 
incitem ent to discrimination,

Considering th a t the U nited N ations has condemned colonialism and all 
practices of segregation and discrimination associated therew ith, in w hat
ever form and w herever they exist, and that the Declaration on the 
G ranting of Independence to  Colonial Countries and Peoples of 14 
D ecem ber 1960 (General Assembly resolution 1514 (XV)) has affirmed 
and solemnly proclaim ed the necessity of bringing them  to a speedy and 
unconditional end,

Coruidenng th a t the U nited N ations D eclaration on the Elimination of All 
Form s of Racial D iscrim ination of 20 N ovem ber 1963 (G eneral 
Assembly resolution 1904 (X V III)) solemnly affirms the necessity of 
speedily eliminating racial discrimination throughout the w orld in all its 
forms and manifestations and of securing understanding of and respect 
for the dignity of the hum an person,

C onvinced that any doctrine of superiority based on racial differentiation 
scientifically false, morally condemn able, socially unjust and dangerous, 
and th a t there is no justification for racial discrimination, in theory  or in 
practice, anywhere,
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Reaffirming tha t discrimination between hum an bem gs on the grounds of 
race, colour or ethnic origin is an obstacle to friendly and peaceful rela
tions among nations and is capable of disturbing peace and security 
among peoples and the harm ony of persons living side by side even w ith
in one and the same State,

Convinced that the existence of racial barriers is repugnant to the ideals of 
any hum an society,

Alarmed by m anifestations of racial discrimination still m evidence in some 
areas of the w orld and by governmental policies based on racial superior
ity or hatred, such as policies of apartheid, segregation or separation,

Resolved to adopt all necessary measures for speedily eliminating racial dis
crimination in all its forms and manifestations, and to prevent and com
bat racist doctrines and practices in order to prom ote understanding 
between races and to build an international community free from all 
forms of racial segregation and racial discrimination,

Bearing in mind the Convention concerning Discrim ination in respect of 
Em ployment and O ccupation adopted by the International Labour 
O rganisation m 1958, and the Convention against D iscrim ination in 
Education adopted by the U nited Nations Educational, Scientific and 
Cultural Organisation in 1960,

Desiring to implement the principles embodied in the United Nations 
Declaration on the Elimination of All Form s of Racial D iscrim ination and 
to secure the earliest adoption of practical measures to that end,

Have agreed as follows:

P a r t i

Article I

1. In this Convention, the term  “racial discrim ination” shall mean any 
distinction, exclusion, restriction or preference based on race, 
colour, descent, or national or ethnic origin which has the purpose 
or effect of nullifying or impairing the recognition, enjoyment or 
exercise, on an equal footing, of hum an rights and fundam ental 
freedoms in the political, economic, social, cultural or any other 
field of public life.
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2. This Convention shall not apply to distinctions, exclusions, restric
tions or preferences made by  a State Party  to this Convention 
between citizens and non-citizens.

3. N othing in this Convention m ay be interpreted as affecting in any 
w ay the legal provisions of States Parties concerning nationality, 
citizenship or naturalisation, provided that such provisions do not 
discrim inate against any particular nationality.

4. Special m easures taken for the sole purpose of securing adequate 
advancem ent of certain racial or ethnic groups or individuals 
requiring such protection as may be necessary in order to ensure 
such groups or individuals equal enjoyment or exercise of hum an 
rights and fundam ental freedoms shall not be deemed racial dis
crimination, provided, however, tha t such measures do not, as a 
consequence, lead to the m aintenance of separate rights for differ
ent racial groups and that they shall not be continued after the 
objectives for w hich they were taken have been achieved.

Article 2

1. States Parties condemn racial discrimination and undertake to p u r
sue by all appropriate means and w ithout delay a policy of elimi
nating racial discrim ination m all its forms and prom oting under
standing among all races, and, to  this end:

(a) Each State Party  undertakes to  engage in no act or practice of 
racial discrim ination against persons, groups of persons or 
institutions and to ensure that all public authorities and public 
institutions, national and local, shall act in conformity with this 
obligation;

(b) Each State P arty  undertakes not to sponsor, defend or support 
racial discrimination by any persons or organisations;

(c) Each State P arty  shall take effective measures to review gov
ernmental, national and local policies, and to amend, rescind or 
nullify any laws and regulations which have the effect of creat
ing or perpetuating racial discrimination w herever it exists;

(d) Each State P arty  shall prohibit and bring to an end, by  all 
appropriate means, including legislation as required by circum 
stances, racial discrim ination by  any persons, g roup or 
Organisation;
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(e) Each State P arty  undertakes to encourage, w here appropriate, 
integrationist multiracial organisations and movements and 
other means of eliminating barriers between races, and to dis
courage anything which tends to strengthen racial division.

2. States Parties shall, w hen the circumstances so w arrant, take, in the 
social, economic, cultural and other fields, special and concrete 
measures to ensure the adequate development and protection of 
certain racial groups or individuals belonging to  them, for the p u r
pose of guaranteeing them  the full and equal enjoyment o f hum an 
rights and fundam ental freedoms. These measures shall in no case 
entail as a consequence the maintenance of unequal or separate 
rights for different racial groups after the objectives for w hich they 
w ere taken have been achieved.

A r tic le  3

States Parties particularly condemn racial segregation and apartheid and 
undertake to prevent, prohibit and eradicate all practices of this nature m 
territories under their jurisdiction.

Article 4

States Parties condemn all propaganda and all organisations w hich are 
based on ideas or theories of superiority of one race or group of persons 
of one colour or ethnic origin, or which attem pt to justify or prom ote 
racial hatred  and discrimination in any form, and undertake to adopt 
immediate and positive measures designed to eradicate all incitem ent to, 
or acts of, such discrimination and, to this end, w ith due regard  to the 
principles embodied in the Universal Declaration of H um an Rights and 
the rights expressly set forth in article 5 of this Convention, inter alia\

(a) Shall declare an offence punishable by law all dissemination of 
ideas based on racial superiority or hatred, incitem ent to racial 
discrimination, as well as all acts of violence or incitem ent to 
such acts against any race or group of persons of another colour 
or ethnic origin, and also the provision of any assistance to 
racist activities, including the financing thereof;

(b) Shall declare illegal and prohibit organisations, and also organ
ised and all other propaganda activities, w hich prom ote and
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incite racial discrimination, and shall recognise participation in 
such organisations or activities as an offence punishable by law;

(c) Shall not perm it public authorities or public institutions, 
national or local, to prom ote or incite racial discrimination.

Article  5

In compliance w ith the fundam ental obligations laid down in article 2 of 
this Convention, States Parties undertake to prohibit and to  eliminate 
racial discrimination in all its forms and to guarantee the right of every
one, w ithout distinction as to race, colour, or national or ethnic origin, to 
equality before the law, notably m the enjoyment of the following rights:

(a) The right to equal treatm ent before the tribunals and all other 
organs adm inistering justice;

(b) The right to security of person and protection by the State 
against violence or bodily harm, w hether inflicted by govern
m ent officials or by any individual group or institution;

(c) Political rights, in particular the right to participate in elec- 
tions-to vote and to stand for election — on the basis of univer
sal and equal suffrage, to take part rn the G overnm ent as well 
as in the conduct of public affairs at any level and to have equal 
access to public service;

(d) O ther civil rights, in particular:

(i) The right to freedom of movement and residence w ithin
the border of the State;

(ii) The right to leave any country, including one s own, and 
to  re tu rn  to  one’s country;

(iii) The right to nationality;

(iv) The right to m arriage and choice of spouse;

(v) The rrght to own property  alone as well as m association
w ith others;
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(vi) The right to inherit;

(vii) The right to freedom of thought, conscience and religion; 
(viii) The right to freedom of opinion and expression;

(ix) The right to freedom of peaceful assembly and associa
tion; (e) Economic, social and cultural rights, in particu
lar:

(i) The rights to work, to free choice of employment, 
to just and favourable conditions of w ork, to  p ro 
tection against unemployment, to equal pay for 
equal work, to just and favourable remuneration;

(ii) The right to form and join trade unions;

(iii) The right to housing;

(iv) The righ t to public health, medical care, social 
security and social services;

(v) The right to education and training;

(vi) The right to equal participation in cultural activi
ties;

(f) The right of access to any place or service intended for use by 
the general public, such as transport, hotels, restaurants, cafes, 
theatres and parks.

Article 6

States Parties shall assure to everyone w ithin their jurisdiction effective 
protection and remedies, through the com petent national tribunals and 
other State institutions, against any acts of racial discrimination which 
violate his hum an rights and fundam ental freedoms contrary to this 
Convention, as well as the righ t to  seek from such tribunals just and ade
quate reparation or satisfaction for any damage suffered as a  result of 
such discrimination.

Article 7

States Parties undertake to adopt immediate and effective measures, p a r
ticularly in the fields of teaching, education, culture and information, w ith 
a view to combating prejudices w hich lead to racial discrimination and to
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prom oting understanding, tolerance and friendship among nations and 
racial or ethnical groups, as well as to propagating the purposes and p rin 
ciples of the C harter of the U nited Nations, the Universal Declaration of 
H um an Rights, the U nited Nations D eclaration on the Elimination of All 
Forms of Racial D iscrim ination, and this Convention.

Part II

Article 8

1. There shall be established a Committee on the Elimination of Racial 
D iscrim ination (hereinafter referred  to as the Committee) consist
ing of eighteen experts of high m oral standing and acknowledged 
im partiality elected by States Parties from among their nationals, 
who shall serve in their personal capacity, consideration being given 
to equitable geographical distribution and to the representation of 
the different forms of civilisation as well as of the principal legal 
systems.

2. The m em bers of the Committee shall be elected by secret ballot 
from a list of persons nom inated by  the States Parties. Each State 
Party  m ay nom inate one person from among its own nationals.

3. The initial election shall be held six months after the date of the 
entry  into force of this Convention. At least three m onths before the 
date of each election the Secretary-G eneral of the United Nations 
shall address a letter to the States Parties inviting them  to submit 
their nom inations w ithm  two months. The Secretary-G eneral shall 
p repare a list in alphabetical order of all persons thus nominated, 
indicating the States Parties w hich have nom inated them, and shall 
submit it to the States Parties.

4. Elections of the members of the Committee shall be held at a m eet
ing of States Parties convened by the Secretaiy-G eneral at U nited 
Nations H eadquarters. At that meetrng, for which two thirds of the 
States Parties shall constitute a quorum, the persons elected to the 
Committee shall be nomrnees who obtain the largest num ber of 
votes and an absolute m ajority of the votes of the representatives of 
States Parties present and votrng.

5. (a) The members of the Committee shall be elected for a term  of
four years. However, the term s of nine of the members elected



202 International Commission o f  Jurists

at the first election shall expire at the end of two years; imme
diately after the first election the names of these nine members 
shall be chosen by lot by the Chairm an of the Committee;

(b) For the filling of casual vacancies, the State Party  whose expert 
has ceased to function as a m em ber of the Committee shall 
appoint another expert from among its nationals, subject to the 
approval of the Committee.

6. States Parties shall be responsible for the expenses of the members 
of the Committee while they are in perform ance of Committee 
duties.

Article 9

1. States Parties undertake to submit to the Secretary-G eneral of the 
U nited Nations, for consideration by the Committee, a report on 
the legislative, judicial, adm inistrative or o ther m easures w hich they 
have adopted and w hich give effect to the provisions of this 
Convention; (a) w ithin one year after the entry into force of the 
Convention for the State concerned; and (b) thereafter every two 
years and w henever the Committee so requests. The Commrttee 
m ay request further inform ation from the States Parties.

2. The Committee shall report annually, through the Secretary- 
General, to the General Assembly of the U nited N ations on its 
activities and may make suggestions and general recommendations 
based on the examination of the reports and information received 
from the States Parties. Such suggestions and general recom m en
dations shall be reported  to the General Assembly together w ith 
comments, if any, from States Parties.

Article 10

1. The Commrttee shall adopt its own rules of procedure.

2. The Committee shall elect its officers for a term  of tw o years.

3. The secretariat o f the Com mittee shall be provided by  the
Secretary-G eneral of the Unrted Nations.
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4. The meetings of the Committee shall normally be held at United 
N ations H eadquarters.

Article 11

1. If a State P arty  considers tha t another State P arty  is not giving 
effect to the provisions of this Convention, it may bring the m atter 
to the attention of the Committee. The Committee shall then trans
m it the communication to  the State Party  concerned. W ithin three 
months, the receiving State shall subm it to the Committee w ritten 
explanations or statem ents clarifying the m atter and the remedy, if 
any, that m ay have been taken by that State.

2. If  the m atter is not adjusted to the satisfaction of both parties, either 
by  bilateral negotiations or by any other procedure open to them, 
w ithin six m onths after the receipt by the receiving State of the ini
tial communication, either State shall have the right to refer the 
m atter again to the Committee by notifying the Committee and also 
the other State.

3. The Committee shall deal w ith a m atter referred to it in accordance 
w ith paragraph 2 of this article after it has ascertained tha t all avail
able domestic remedies have been invoked and exhausted in the 
case, in conform ity w ith the generally recognised principles of 
international law. This shall not be the rule w here the application of 
the remedies is unreasonably prolonged.

4. In any m atter referred to it, the Committee may call upon the States 
Parties concerned to  supply any other relevant information.

5. W hen any m atter arising out of this article is being considered by 
the Committee, the States Parties concerned shall be entitled to 
send a  representative to take p art in the proceedings of the 
Committee, w ithout voting rights, while the m atter is under consid
eration.

Article 12

1. (a) After the Committee has obtained and collated all the inform a
tion it deems necessaiy, the Chairm an shall appoint an ad hoc 
C onciliation Com m ission (hereinafter re ferred  to  as the
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Commission) comprising five persons who may or m ay not be 
members of the Committee. The m embers of the Commission 
shall be appointed w ith the unanim ous consent of the parties to 
the dispute, and its good offices shall be made available to the 
States concerned w ith a view to an amicable solution of the 
m atter on the basis of respect for this Convention;

(b) If  the States parties to the dispute fail to reach agreem ent w ith
in three months on all or p art of the composition of the 
Commission, the members of the Commission not agreed upon 
by the States parties to the dispute shall be elected by  secret 
ballot by a two-thirds majority vote of the Committee from 
among its own members.

2. The members of the Commission shall serve in their personal capac
ity. They shall not be nationals of the States parties to the dispute 
or of a State not Party  to this Convention.

3. The Commission shall elect its own Chairm an and adopt its own 
rules of procedure.

4. The meetings of the Commission shall normally be held at United 
Nations H eadquarters or at any other convenient place as deter
mined by the Commission.

5. The secretariat provided in accordance w ith  article 10, paragraph
3, of this Convention shall also service the Commission w henever a 
dispute among States Parties brings the Commission into being.

6. The States parties to the dispute shall share equally all the expens
es of the members of the Commission in accordance w ith estimates 
to be provided by the Secretary-G eneral of the U nited Nations.

7. The Secretary-G eneral shall be em powered to pay the expenses of 
the members of the Commission, if necessary, before reim burse
m ent by the States parties to the dispute in accordance w ith p ara 
graph 6 of this article.

8. The inform ation obtained and collated by the Committee shall be 
made available to the Commission, and the Commission may call 
upon the States concerned to supply any other relevant mforma-
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A r tic le  13

1. W hen the Commission has fully considered the matter, it shall p re
pare and subm it to the Chairm an of the Committee a report 
embodying its findings on all questions of fact relevant to the issue 
between the parties and containing such recom m endations as it 
may th ink  proper for the amicable solution of the dispute.

2. The C hairm an of the Committee shall communicate the report of 
the Commission to each of the States parties to the dispute. These 
States shall, within three months, inform the Chairm an of the 
Committee w hether or not they accept the recommendations con
tained in the report of the Commission.

3. After the period provided for in paragraph 2 of this article, the 
C hairm an of the Committee shall communicate the report of the 
Commission and the declarations of the States Parties concerned to 
the o ther States Parties to this Convention.

A r tic le  14

1. A State P arty  may at any time declare tha t it recognises the compe
tence of the Committee to receive and consider communications 
from individuals or groups of individuals w ithin its jurisdiction 
claiming to be victims of a violation by  that State Party  of any of the 
rights set forth  in this Convention. N o communication shall be 
received by the Committee if it concerns a State Party  which has 
not m ade such a declaration.

2. Any State Party  w hich makes a  declaration as provided for in para
graph 1 of this article m ay establish or indicate a body w ithin its 
national legal order w hich shall be competent to receive and con
sider petitions from individuals and groups of individuals w ithin its 
jurisdiction who claim to be victims of a violation of any of the 
rights set forth  in  this Convention and w ho have exhausted other 
available local remedies.

3. A declaration m ade m accordance w ith paragraph 1 of this article 
and the name of any body established or indicated in accordance 
w ith paragraph 2 of this article shall be deposited by  the State Party  
concerned w ith the Secretary-G eneral of the U nited Nations, who 
shall transm it copies there of to the other States Parties. A  declara
tion m ay be w ithdraw n at any time by notification to the Secretary-
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General, bu t such a w ithdraw al shall not affect communications 
pending before the Committee.

4. A register of petitions shall be kept by  the body established or indi
cated in accordance w ith paragraph 2 of this article, and certified 
copies of the register shall be filed annually through appropriate 
channels w ith the Secretary-G eneral on the understanding th a t the 
contents shall not be publicly disclosed.

5. In the event of failure to obtain satrsfaction from the body estab
lished or indicated in accordance w ith paragraph 2 of this article, 
the petitioner shall have the right to communicate the m atter to the 
Committee w ithin six months.

6. (a) The Committee shall confidentially bring any communication
referred to it to the attention of the State Party  alleged to be 
violating any provision of this Convention, b u t the identity of 
the individual or groups of individuals concerned shall not be 
revealed w ithout his or their express consent. The Committee 
shall not receive anonymous communications;

(b) W ithin three months, the receiving State shall subm it to the
Committee w ritten explanations or statem ents clarifying the 
m atter and the remedy, if any, th a t m ay have been taken by tha t 
State.

7. (a) The Committee shall consider communications in the light of
all inform ation made available to it by the State P arty  con
cerned and by  the petitioner. The Committee shall not consid
er any communication from a petitioner unless it has ascer
tained tha t the petitioner has exhausted all available domestic 
remedies. However, this shall not be the rule w here the appli
cation of the remedies is unreasonably prolonged;

(b) The Committee shall forw ard its suggestions and recom m enda
tions, if any, to the State Party  concerned and to the petitioner.

8. The Committee shall include in its annual report a sum m ary of such 
communications and, w here appropriate, a sum m ary of the expla
nations and statem ents of the States Parties concerned and of its 
own suggestions and recommendations.

9. The Committee shall be com petent to exercise the functions p ro 
vided for in this article only w hen at least ten States Parties to this 
Convention are bound by declarations in accordance w ith para
graph 1 of this article.
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Article 15

1. Pending the achievem ent of the objectives of the D eclaration on the 
G ranting of Independence to Colonial Countries and Peoples, con
tained in General Assembly resolution 1 S 14 (XV) of 14 Decem ber 
1960, the provisions of this Convention shall in no w ay limit the 
right of petition granted to these peoples by other international 
instrum ents or by the U nited N ations and its specialised agencies.

2. (a) The Committee established under article 8, paragraph 1, of this
Convention shall receive copies of the petitions from, and sub
mit expressions of opinion and recommendations on these peti
tions to, the bodies of the U nited N ations which deal w ith m at
ters directly related to  the principles and objectives of this 
Convention in their consideration of petitions from the inhabi
tants of Trust and Non-Self-Governing Territories and all other 
territories to w hich General Assembly resolution 1514 (XV) 
applies, relating to m atters covered by this Convention which 
are before these bodies;

(b) The Committee shall receive from the com petent bodies of the 
United Nations copies of the reports concerning the legislative, 
judicial, adm inistrative or o ther measures directly related to the 
principles and objectives of this Convention applied by the 
adm inistering Powers w ithin the Territories mentioned sub
paragraph (a) of this paragraph, and shall express opinions and 
make recom m endations to these bodies.

3. The Committee shall include m its report to the General Assembly 
a sum m ary of the petitions and reports it has received from U nited 
N ations bodies, and the expressions of opinion and recom m enda
tions of the Committee relating to  the said petitions and reports.

4. The Committee shall request from the Secretary-G eneral of the 
United Natrons all inform ation relevant to the objectives of this 
Convention and available to him  regarding the Territories m en
tioned in paragraph 2 (a) of this article.

Article 16

The provisions of this Convention concerning the settlem ent of disputes 
or complaints shall be applied w ithout prejudice to o ther procedures for 
settling disputes or complaints m the field of discrimination laid down in
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the constituent instrum ents of, or conventions adopted by, the United 
N ations and its specialised agencies, and shall not prevent the States 
Parties from having recourse to other procedures for settling a dispute m 
accordance w ith  general or special international agreem ents in force 
between them.

Part III

Article 17

1. This Convention is open for signature by any State M em ber of the 
U nited N ations or m em ber of any of its specialised agencies, by any 
State Party  to  the S tatute of the International Court of Justice, and 
by any other State w hich has been invited by the General Assembly 
of the United Nations to become a Party  to this Convention.

2. This Convention is subject to ratification. Instrum ents of ratifica
tion shall be deposited w ith the Secretary-G eneral of the United 
Nations.

Article 18

1. This Convention shall be open to accession by any State referred to 
in article 17, paragraph 1, of the Convention.

2. Accession shall be effected by the deposit of an instrum ent of acces
sion with the Secretary-G eneral of the United Nations.

Article 19

1. This Convention shall enter into force on the thirtreth day after the 
date of the deposit w ith the Secretary-G eneral of the U nited 
Nations of the twenty-seventh instrum ent of ratification or instru
m ent of accession.

2. For each State ratifying this Convention or acceding to it after the 
deposit of the twenty-seventh instrum ent of ratification or instru
m ent of accession, the Convention shall enter into force on the thir-
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tieth  day after the date of the deposit of its own instrum ent of rati
fication or instrum ent of accession.

Article 20

1. The Secretary-G eneral of the U nited N ations shall receive and cir
culate to all States which are or m ay become Parties to this 
Convention reservations made by States at the time of ratification 
or accession. Any State which objects to the reservation shall, w ith
in a period of ninety days from the date of the said communication, 
notify the Secretary-G eneral that it does not accept it.

2. A  reservation incompatible w ith  the object and purpose of this 
Convention shall not be permitted, nor shall a reservation the effect 
o f which w ould inhibit the operation of any of the bodies estab
lished by  this Convention be allowed. A reservation shall be con
sidered incompatible or inhibitive if at least two thirds of the States 
Parties to  this Convention object to it.

3. Reservations may be w ithdraw n at any time by notification to  this 
effect addressed to the Secretary-General. Such notification shall 
take effect on the date on which it is received.

Article 21

A State Parly  m ay denounce this Convention by w ritten  notification to 
the Secretary-G eneral of the United Nations. Denunciation shall take 
effect one year after the date of receipt of the notification by the 
Secretary-General.

Article 22

Any dispute between tw o or m ore States Parties w ith respect to the in ter
pretation or application of this Convention, which is not settled by nego
tiation or by the procedures expressly provided for in this Convention, 
shall, at the request of any of the parties to the dispute, be referred to the 
International C ourt of Justice  for decision, unless the disputants agree to 
another mode of settlement.
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Article 23

1. A request for the revision of this Convention may be m ade at any 
time by any State Party  by means of a notification in w riting 
addressed to the Secretary-G eneral o f the U nited Nations.

2. The General Assembly of the United N ations shall decide upon the 
steps, if any, to be taken in respect of such a request.

Article 24

The Secretary-G eneral of the U nited N ations shall inform all States 
referred to in article 17, paragraph 1, of this Conventron of the following 
particulars:

(a) Signatures, ratifications and accessions under articles 17 and 
18;

(b) The date of entry into force of this Convention under article 19;

(c) Communications and declarations received under articles 14, 
20 ,

(d) Denunciations under article 21.

Article 25

1. This Convention, of which the Chinese, English, French, Russian 
and Spanish texts are equally authentic, shall be deposited in the 
archrves of the U nited Nations.

2. The Secretary-G eneral of the U nited N ations shall transm it certi
fied copies of this Convention to all States belonging to  any of the 
categories m entioned in article 17, paragraph 1, of the Convention.



^Appendices



A p pen d ix  1
A b o litio n is t f o r  a ll C rim es1

Countries and territories whose laws 
do not provide fo r  the death penalty fo r  any crime

Countiy Date of Abolition Date of Abolition 
for Ordinary Crimes

ANDORRA
ANGOLA
AUSTRALIA
AUSTRIA
CAMBODIA
CAPE VERDE
COLOMBIA
COSTA RICA
CROATIA
CZECH REPUBLIC
DENMARK
DOMINICAN REPUBLIC
ECUADOR
FINLAND
FRANCE
GERMANY
GREECE
GUINEA-BISSAU
HAITI
HONDURAS
HONG KONG
HUNGARY
ICELAND
IRELAND
ITALY
KIRIBATI
LIECHTENSTEIN
LUXEMBOURG
MACEDONIA
MARSHALL ISLANDS
MAURITIUS
MICRONESIA (Federated States)
MOLDOVA
MONACO

1990
1992 
1985 
1968
1989 
1981 
1910 
1877
1990 
1990
1978 
1966 
1906 
1972 
1981
1949/1987®5
1993 
1993 
1987 
1956
1993 
1990 
1928 
1990
1994

1987
1979

1995

1995
1962

1984
1950

1933

1949

1947

1 Source: Amnesty International LUt of Aboiitujnuit and RetentwnUt Countries a,t of March 1996.

** The death penalty was abolished in the Federal Republic of Germany (FRG) in 1949 and 
in the German Democratic Republic (GDR) in 1987. The last execution in the FRG was
in 1949.
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MOZAMBIQUE
M AM M A
NETHERLANDS
MEW ZEALAND
NICARAGUA
NORWAY
PALAU
PANAMA
PORTUGAL
ROMANIA
SAN MARINO
SAO TOME AND PRINCIPE
SLOVAK REPUBLIC
SLOVENIA
SOLOMON ISLANDS
SPAIN
SWEDEN
SWITZERLAND
TUVALU
URUGUAY
VANUATU
VATICAN CITY STATE 
VENEZUELA

1870
1961

1905

1867

1848

1966
1978
1921
1942

990
99®
982
989
979
979

976
989
865
990
990
989

995
972
992

907

969
863

TOTAL 57 COUNTRIES
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A b o litio n is t f o r  O rd in ary  C rim es O nly

Countries whose laws provide for the death penalty only for exceptional 
crimes such as crimes under m ilitary law  or crimes committed in excep
tional circum stances such as wartim e

Country Date of Abolition

ARGENTINA
1984
BRAZIL 1979
CANADA 1976
CYPRUS 1983
EL SALVADOR 1983
FIJI 1979
ISRAEL 1954
MALTA 1871
MEXICO
NEPAL 1990
PARAGUAY 1992
PERU 1979
SEYCHELLES
SOUTH AFRICA 1995 ,
UNITED KINGDOM 1965/73 (abolished 1973

in Northern Ireland)

TOTAL 15 COUNTRIES

A b o litio n is t D e Facto

Countries and territories which retain the death penalty for ordinary 
crimes bu t can be considered abolitionist in practice in that they have not 
executed anyone during the past 10 years or more, or in th a t they have 
made an international commitment not to carry out executions

Country Date of last e

ALBANIA*

BELGIUM 1950
BERMUDA 1977
BHUTAN 1964«
BOLIVIA 1974
BRUNEI DARUSSALAM 1957
BURUNDI 1982
CENTRAL AFRICAN REPUBLIC 1881
CONGO 1982
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COMOROS «-

COTE D'IVOIRE
DJIBOUTI ***
GAMBIA 1981
MADAGASCAR 1958*
MALDIVES 1952'
MALI 1980
NAURU «**
NIGER 1976‘
PAPUA NEW GUINEA 1950
PHILIPPINES 1975
RWANDA 1982
SENEGAL 1967
SRI LANKA 1976
SURINAME 1982
TOGO
TONGA 1982
TURKEY 1984
WESTERN SAMOA

TOTAL 28 COUNTRIES

Preparatory to Albania's joining the Council of Europe, in a declaration signed on 29 
June, PjeteArbnori, President of the Albanian Parliament, said he was willing to commit 
his country "to put into place a moratorium on executions until [the] total abolition of 
capital punishment”.
Date of last know execution

*No execution since independence
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R eten tio n is t

Countries which retain and use the death penalty 
for ordinary crimes *

Country
Afghanistan India Russiia
Algeria Indonesia Saint Christopher and
Antigua and Barbuda Iran Nevis
Armenia Iraq Saint Lucia
Azerbaydzhan Jamaica Saint Vincent and The

Bahamas Japan
Grenadies 
Saudi Arabia

Bahrain Jordan Sierra Leone
Bangladesh Kazakhstan Singapore
Barbados Kenya Somalia
Belarus Korea Sudan

Belize
(Democratic People's Republic) 
Korea (Republic) Swaziland

Benin Kuwait Syria
Bosnia-Herzegovina Kyrgyzstan Tadzhikistan
Botswana Laos Taiwan

Bulgaria Latvia
(Republic Of China) 
Tanzania

Burkina Faso Lebanon Thailand
Cameroon Lesotho Trinidad And Tobago
Chad Liberia Tunisia
Chile Libya Turkmenistan
China (People s Republic) Lithuania Uganda
Cuba Malawi Ukraine
Dominica Malaysia United Arab Emirates
Egypt Mauritania United States of America
Equatorial Guinea Mongolia Uzbekistan
Eritrea Morocco Viet Nam
Estonia Myanmar Yemen
Ethiopia
Gabon
Georgia Nigeria Yugoslavia

Ghana Oman
(Federal Republic of) 
Zaire

Grenada Pakistan Zambia
Guatemala Poland Zimbabwe
Guinea Qatar
Guya

TOTAL 94 COUNTRIES

Most of these countries and territories are known to have carried out executions during 
the past 10 years.

V



A p p en d ix  2

The US Constitution 
Extracts

Amendment [V] [1791]

N o person shall be held to answ er for a capital, or otherwise infamous 
crime, unless on a  presentm ent or indictm ent of a G rand Ju ry , except in 
cases arising in the land or naval forces, or in the Militia, w hen in actual 
service in time of w ar or public danger; nor shall any person be subject 
for the same offence to be twice pu t in jeopardy of life or limb; nor shall 
be compelled in any criminal case to  be a witness against himself, nor be 
deprived of life, liberty, or property, w ithout due process of law; nor shall 
private property  be taken for public use, w ithout just compensation.

Amendment [VI] [1791]

In  all criminal prosecutions, the accused shall enjoy the right to a 
speedy and public trial, by an impartial ju ry  of the State and district 
wherein the crime shall have been committed, which district shall have 
been previously ascertained by law, and  to be inform ed of the nature and 
cause of the accusation; to be confronted with the witnesses against him; 
to  have com pulsory process for obtaining witnesses in his favour and to 
have the assistance of counsel for his defence.

Amendment [VIII] [1791]

Excessive bail shall not be required, nor excessive fines imposed, nor 
cruel and unusual punishm ents inflicted.

Amendment [XTV] [1868]

Section 1. All persons born or naturalised in the U nited States, and 
subject to the jurisdiction thereof are citizens of the United States and of 
the State wherein they reside. N o State shall make or enforce any law 
which shall abridge the privileges or immunities of citizens of the United 
States: nor shall any State deprive any person of life, liberty or property  
w ithout due process of law: nor deny to any person w ithin its jurisdiction 
the equal protection of the laws.



US Ratification o f the International Covenant 
on Civil and Political Rights

A p p en d ix  3

(1) Resolved, (two thirds of the Senators present concurring therein)-, That the 
Senate advise and consent to the ratification of the International 
Covenant on Civil and Political Rights, adopted by the U nited 
N ations General Assembly on 5 O ctober 1977, (Executive E, 95 - 
2), subject to  the  following R eservations, U nderstandings, 
D eclarations and Proviso:

I. The Senate’s advice and consent is subject 
to the follow ing reservations:

(1) That Article 20 does not authorise or require legislation or other 
action by the U nited States tha t w ould restrict the right of free 
speech and association protected  by  the Constitution and laws of 
the U nited States.

(2) T hat the  U nited  S tates reserves th e  right, subject to  its 
Constitutional constraints, to impose capital punishm ent on any 
person (other than a pregnant woman) duly convicted under exist
ing or future laws perm itting the imposition of capital punishment, 
including such punishm ent for crimes committed by persons below 
eighteen years of age.

(3) T hat the U nited States considers itself bound by  article 7 to the 
extent th a t ‘cruel, inhum an or degrading treatm ent or punishm ent’ 
means the cruel and unusual treatm ent or punishm ent prohibited 
by  the Fifth, Eighth, and/or Fourteenth  Amendments to  the 
Constitution of the U nited States.

(4) That because U.S. law generally applies to an offender the penalty 
in force at the time the offence was committed, the United States 
does not adhere to the th ird  clause of paragraph 1 of article 15.

(5) That the policy and practice of the U nited States are generally in 
compliance w ith and supportive of the Covenant’s provisions 
regarding treatm ent of juveniles in the criminal justice system. 
Nevertheless, the U nited States reserves the right in exceptional 
circumstances, to trea t juveniles as adults, notw ithstanding para
graphs 2 (b) and 3 of article 10 and paragraph 4 of article 14. The
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U nited States further reserves to these provisions with respect to 
States w ith respect to individuals who volunteer for m ilitary service 
prior to age 18.

II. The Senate’s advice and consent is subject to the follow ing  
understandings, which shall apply to the obligations o f the 
United States under this Covenant:

(1) T hat the Constitution and laws of the U nited States guarantee all 
persons equal protection of the law and provide extensive protec
tions against discrimination. The U nited States understands dis
tinctions based upon race, colour, sex, language, religion, political 
or other opinion, national or social origin, property, b irth  or any 
other status —as those term s are used in article 2, paragraph 1 and 
article 2 6 —to be perm itted w hen such distinctions are, at minimum, 
rationally related to a legitimate governm ental objective. The 
U nited States further understands the prohibition in paragraph  1 of 
article 4 upon discrimination, in time of publrc emergency, based 
‘solely’ on the status of race, colour, sex, language, religion or social 
origin, not to bar distinctions tha t m ay have a disproportionate 
effect upon persons of a particular status.

(2) That the U nited States understands the right to com pensation 
referred to in Article 9 (5) and 14 (6) to  require the provision of 
effective and enforceable mechanisms by which a victim of an 
unlawful arrest or detention or a m iscarriage of justice m ay seek 
and, w here justified, obtain com pensation from either the responsi
ble individual or the appropriate governmental entity. Entitlem ent 
to compensation m ay be subject to the reasonable requirem ents of 
domestic law.

(3) T hat the U nited States understands the reference to “exceptional 
circum stances” in paragraph 2 (a) of Article 10 to perm it the 
im prisonm ent of an  accused person w ith convicted persons w here 
appropriate in light of an individual’s overall dangerousness, and to 
perm it accused persons to waive their right to segregation from 
convicted persons. The U nited States further understands that 
paragraph 3 of Article 10 does not diminish the goals of punish
ment, deterrence, and incapacitation as additional legitimate p u r
poses for a penitentiary system.

(4) T hat the U nited States understands tha t subparagraphs 3 (b) and
(d) of article 14 do not require the provision of a criminal defen
dant's counsel of choice when the defendant is provided w ith court-
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ap poin ted  cou n sel on  grou n ds o f  in d igen ce, w h en  th e defen dan t is 
finan cially  able to  retain a lternative cou n sel or w h en  im prisonm ent 
is n ot im posed . T h e U n ited  S tates further u nderstands that para
graph 3  (e) d oes n ot p roh ib it a  requ irem ent that th e  defendant 
m ake a  sh ow in g  that an y  w itn ess  w h o se  attendance h e seek s to 
com p el is n ecessary  for h is d efen ce. T he U n ited  S tates understands 
th e proh ib ition  u pon  d oub le jeop ard y in paragraph 7 to  apply only  
w h en  th e jud gem en t o f  acqu itta l has b een  rendered  b y  a court o f  the 
sam e governm ental unit, w h eth er  the F ederal G overn m ent or a 
con stitu en t unrt as rs seek in g  a n ew  trial for th e sam e cause.

(5) T hat th e U n ited  S tates und erstan ds that this C oven ant shall be 
im plem en ted  b y  th e F ederal G overn m ent to the ex ten t that it exer
cises leg isla tive  and jud icia l jurisd iction  over th e  m atters covered  
therein , and o th erw ise b y  th e state and local governm ents; to  the 
ex ten t th a t state and loca l governm ents exercise jurisd iction  over  
su ch  m atters, the Federal G overnm ent shall take m easures appro
priate to  th e F ederal system  to  the end  that th e com p eten t authori
ties o f  th e  state or local governm ents m ay take appropriate m ea
sures for th e fulfilm ent o f  th e C ovenant. ”

III. The Senate’s advice and consent
is subject to the follow ing declarations:

(1) T hat th e  U n ited  S tates declares that the p rovisions o f  articles 1 
through  27  o f  th e C oven an t are n ot se lf-execu tin g .

(2) T hat it is th e  v ie w  o f  th e U n ited  S tates that S tates Party  to  the  
C oven an t sh ou ld  w h erever p ossib le refrain from  im posing  any  
restrictions or lim itations on  th e exerc ise  o f  th e rights recogn ised  
and p rotected  b y  th e  C ovenant, even  w h en  su ch  restrictions and  
lim itations are p erm issib le u nd er the term s o f  the C ovenant. For the  
U n ited  States, article 5, paragraph 2, w h ich  p rovid es that fun da
m ental hum an rights ex istin g  in any S tate P arty  m ay n ot b e d im in
ish ed  on  th e  p retext that the C oven ant recogn ises them  to a lesser  
extent, has particular relevance to article 19, paragraph 3 w h ich  
w ou ld  perm it certain  restrictions on  the freedom  o f  expression . The  
U n ited  S tates declares that it w ill con tinu e to  adhere to the require
m ents and constraints o f  its C onstitution  in resp ect to  all su ch  
restrictions and lim itations.

(3) T hat th e  U n ited  S tates declares that it accepts the com p eten ce o f  
the H u m an  R ights C om m ittee to  receive and  con sid er com m un ica
tions u nd er A rticle 41  in  w h ich  a S tate Party claim s that another
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State P arty  is not fulfilling its obligations under the Covenant.

(4) T hat the U nited States declares that the right referred to in article 
47 may be exercised only in accordance w ith international law.

IV. The Senate's advice and consent is subject to the following pro
viso, which shall not be included in  the instrum ent o f ratifica
tion to be deposited by the President:

N othing in this Covenant requires or authorises legislation, or other 
action, by the U nited States of Am erica prohibited by  the Constitution of 
the U nited States as in terpreted  by the U nited States.

(Emphadid Added)



Appendix 4

U S Ratification o f the International Convention on th e  
Elaminations o f all Forms o f Racial Descrimination

Upon signature:

The Constitution of the U nited States contains provisions for the p ro 
tection of individual rights, such as the right of free speech, and nothing 
in the Convention shall be deemed to  require or to  authorise legislation 
or other action by  the United States of America incompatible w ith the 
provisions of the Constitution of the United States of America.

I. The Senate’s advice and consent is subject 
to the follow ing reservations:

(1) That the Constitution and laws of the United States contain exten
sive protections of individual freedom of speech, expression and 
association. Accordingly, the U nited States does not accept any 
obligation under this Convention, m particular under articles 4 and
7, to restrict those rights, through the adoption of legislation or any 
other measures, to the extent that they are protected by the 
Constitution and laws of the U nited States.

(2) T hat the Constitution and laws of the U nited States establish 
extensive protections against discrimination, reaching significant 
areas of non-governm ental activity. Individual privacy and freedom 
from governmental interference in private conduct, however, are 
also recognised as among the fundamental values which shape our 
free and  dem ocratic society. The U nited States understands that 
the identification of the rights protected under the Convention by 
reference in article 1 to fields of public life’ reflects a similar dis
tinction between spheres of public conduct tha t are customarily the 
subject of governmental regulation, and spheres of private conduct 
th a t are not. To the extent, however, that the Convention calls for a 
broader regulation of private conduct, the U nited States does not 
accept any obligation under this Convention to enact legislation or 
take other m easures under paragraph  (1) of article 2, subpara
graphs (1) (c) and(d) of article 2, article 3 and article 5 w ith respect 
to private conduct except as m andated by the Constitution and 
laws of the U nited States.
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(3) That w ith reference to article 22 of the Convention, before any dis
pute to w hich the U nited States is a party  may be subm itted to the 
jurisdiction of the International C ourt of Justice  under this article, 
the specific consent of the United States is required m  each case.

II. The Senate’s advice and consent is subject to the following  
understanding, which shall apply to the obligations 
o f the United States under this Convention:

That the U nited States understands that this Convention shall be 
implemented by  the Federal G overnm ent to the extent that it exercises 
jurisdiction over the m atters covered therein, and otherwise by the state 
and local governments, to the extent tha t state and local governments 
exercise jurisdiction over such matters, the Federal Governm ent shall, as 
necessaiy, take appropriate measures to ensure the fulfilment o f this 
Convention.

III. The Senate’s advice and consent is subject 
to the follow ing declaration:

That the U nited States declares tha t the provisions of the Convention 
are not self-executmg.

(EmphcuL) Added)
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Human Rights Committee 
Comments on the Report Submitted By 

The United States o f America 
Under Article 40 of the ICCPR 

Extracts 
(See CCPR/C/79/Add 50)

D. Principal Subjects o f Concern

14. The Committee regrets the extent of the State p arty ’s reservations, 
declarations and understandings to the Covenant. It believes that, 
taken together, they intended to ensure th a t the U nited States has 
accepted w hat is already the law of the U nited States. The 
Committee is also particularly concerned at reservations to article
6, paragraph 5, and article 7 of the Covenant, which it believes to 
be incompatible w ith the object and purpose of the Covenant.

15. The Committee regrets th a t m em bers of the Jud ic iary  both at the 
federal, state and local levels have not been fully made aware of the 
obligations undertaken by the State parly  under the Covenant, and 
that judicial continuing education program mes do not include 
knowledge of the Covenant and discussion on its implementation. 
W hether or not courts of the U nited States eventually declare the 
Covenant to be non-self-executing, inform ation about its provisions 
should be provided to the judiciary.

16. The Committee is concerned about the excessive num ber of 
offences punishable by the death penally in a  num ber of States, the 
num ber of death sentences handed down by courts, and the long 
stay on death row  which, m specific instances, m ay am ount to a 
breach of article 7 of the Covenant. It deplores the recent expan
sion of the death penalty  under federal law and the re-establish
ment of the death penalty in certain States. It also deplores provi
sions in the legislation of a num ber of States which allow the death 
penalty to  be pronounced for crimes committed by  persons under 
18 and the actual instances w here such sentences have been p ro
nounced and executed. It also regrets that, in some cases, there 
appears to have been lack of protection from the death penalty of 
those mentally retarded.

23. The Committee is concerned about the im pact w hich the current 
system of election of judges may, in a few states, have on the imple
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m entation of the rights provided under article 14 of the Covenant 
and welcomes the efforts of a num ber of states m the adoption of a 
merit-selection system. It is also concerned about the fact that in 
m any ru ral areas justice is adm inistered by unqualified and 
untrained persons. The Committee also notes the lack of effective 
measures to ensure tha t indigent defendants m serious criminal p ro 
ceedings, particularly in state courts, are represented by com petent 
counsel.

26. The Committee notes w ith concern tha t inform ation provided in the 
core docum ent reveals that disproportionate num bers of Native 
Americans, African Americans, H ispam cs and single paren t fami
lies headed by women live below the poverty line and tha t one in 
four children under 6 live in poverty. It is concerned tha t poverty 
and lack of access to education adversely affect persons belonging 
to these groups in their ability to enjoy rights under the Covenant 
on the basis of equality.

E. Suggestions a n d  R eco m m en d a tio n s

27. The Committee recommends that the State party  review its reser
vations, declarations and understandings w ith a view to w ithdraw 
ing them, in particular reservations to article 6, paragraph 5, and 
article 7 of the Covenant.

28. The Committee hopes that the G overnm ent of the U nited States 
will consider becoming a party  to the first Optional Protocol to the 
Covenant.

29. The Committee recommends that appropriate inter-federal and 
state institutional mechanisms to established for the review of exist
ing as well as proposed legislation and other measures w ith a view 
to achieving full implementation of the Covenant, including its 
reporting obligations.

30. The Committee emphasises the need for the governm ent to increase 
its efforts to prevent and eliminate persisting discrim inatory atti
tudes and prejudices against persons belonging to m inority groups 
and wom en including, w here appropriate, through the adoption of 
affirmative action. State legislation w hich is not yet in full compli
ance w ith the non-discrim ination articles of the Covenant should be 
brought systematically into line w ith them  as soon as possible.
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31. The Committee urges the State party  to revise the federal and state 
legislation w ith a  view to restricting the num ber of offences carry
ing the death penalty strictly to the most serious crimes, in confor
m ity w ith article 6 of the Covenant and with a view eventually to 
abolrshing it. It exhorts the authorities to take appropriate steps to 
ensure th a t persons are not sentenced to death for crimes commit
ted before they w ere 18. The Committee considers that the deter
mination of methods of execution must take into account the prohi
bition against causing avoidable pain and recommends the State 
party  to  take all necessary steps to ensure respect of article 7 of the 
Covenant. „

36. The Committee recom m ends that the current system in a few states 
in the appointm ent of judges through electrons be reconsidered 
w ith a view to its replacem ent by a system of appointm ent on merrt 
by an rndependent body.

39. The Committee recom m ends tha t measures be taken to ensure 
greater public awareness of the provisions of the Covenant and that 
the legal profession as well as judicial and adm inistrative authorities 
a t federal and State levels be made familiar w ith these provisions m 
order to  ensure their effective application.



A ppendix 6

The A m erica n  C onven tion  
on H um an  R ights

A r tic le  4 . R ig h t to  L ife

1. Every person has the right to have his life respected. This right 
shall be protected by law, and, in general, from the moment of con
ception. N o one shall be arbitrarily deprived of his life.

2. In countries tha t have not abolished the death penalty, this m ay be 
imposed only for the m ost serious crimes and pursuant to a  final 
judgem ent rendered by a com petent court in accordance w ith a law 
establishing such punishm ent, enacted prior to  the commission of 
the crime. Its application shall not be extended to crimes to which 
it does not presently apply.

3. The death penalty shall not be re-established in states that have 
abolished it.

4. In no case shall capital punishm ent be inflicted for political offences 
or related common crimes.

5. Capital punishm ent shall not be imposed upon persons who, at the 
time the crime was committed, were under 18 years of age or over 
70 years of age; nor shall it be applied to pregnant women.

6. Every person condemned to death shall have the right to apply for 
amnesty, pardon, or com mutation of sentence, which may be g ran t
ed in all cases. Capital punishm ent shall not be imposed while such 
petition is pending a decision by the com petent authority.



F ederal C a p ita l O ffences  
in  the United S ta tes  o f America1

A p p en d ix  7

Below are listed the relevant sections that create a capital offence under 
U.S. federal law, followed by  a b rief description of its term.

8 U.S.C. 1342 - M urder related to the smuggling of aliens.

10 U.S.C. 906(a) - Espionage by a m em ber of the Arm ed Forces: com
m unication of inform ation to a foreign governm ent relating to nuclear 
weaponry, military spacecraft or satellites, early w arning systems, w ar 
plans, communications intelligence or cryptographic information, or any 
other m ajor w eapons or defence strategy.

10 U.S.C. 918 - M urder while a m em ber of the Arm ed Forces.

18 U.S.C. 32-34 - D estructron of aircraft, m otor vehicles, or related facil
ities resulting m death.

18 U.S.C. 36 - M urder com m itted during a drug related drive-by shoot
ing.

18U .S.C . 3 7 - M urder committed at an airport serving international civil 
aviation.

18 U.S.C. 115(b)(3 )[by cross-reference to 18 U.S.C. 1111] - Retaliatory 
m urder of a m em ber of the immediate family of law  enforcement officials.

18 U.S.C. 241,242, 245, 247 - Civrl rights offences resulting in death.

18 U.S.C. 351 [by cross-reference to  18 U.S.C. 1111] - M urder of a mem
ber of Congress, an im portant executive official, or a Suprem e Court 
Justice.

18 U.S.C. 794 - Espionage

18 U.S.C. 844(d), (f), (i) - D eath resulting from offences involving trans
portation of explosives, destruction of governm ent property, or the 
destruction of p roperty  related to foreign or interstate commerce.
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18 U.S.C. 924(1) - M urder committed by the use of a firearm  during a 
crime of violence or a drug trafficking crime.

18 U .S.C  930 - M urder committed in a Federal Governm ent facility.

18 U.S.C. 1091 - Genocide.

18 U.S.C. 1111 - First-degree murder.

18 U.S.C. 1114 - M urder of a Federal judge or law enforcement official.

18 U.S.C. 1116 - M urder of a foreign official.

18 U.S.C. 1118 - M urder by a Federal prisoner.

18 U.S.C. 1119 - M urder of a U.S. national in a foreign country.

18 U.S.C. 1120 - M urder by  an escaped Federal prisoner already sentence 
to life imprisonment.

18 U.S.C. 1121 - M urder of a State or local law  enforcement official or 
other person aiding m a Federal investigation; m urder of a State correc
tional officer.

18 U.S.C. 1203 - M urder during a  hostage-taking.

18 U.S.C. 1503 - M urder of a court officer or juror.

18 U.S.C.1512 - M urder w ith the intent of preventing testim ony by a w it
ness, victim, or informant.

18 U.S.C. 1513 - Retaliatory m urder of a witness, victim or informant.

18 U.S.C. 1716 - M ailing of injurious articles w ith intent to kill or result
ing in death.

18 U.S.C.1751 [by cross-reference to 18 U .S .C .l l l l ]  -Assassination or 
kidnapping resulting in the death of the President or Vice President.

18 U.S.C. 1958 - M urder for hire.

18 U.S.C. 1959 - M urder involved in a racketeering offence.

18 U.S.C. 1992 - Willful w recking of a train  resulting in death.



18 U.S.C. 2113 Bank-robbery-related m urder or kidnapping.

18 U.S.C. 2119 - M urder related to a  carjacking.

18 U.S.C. 2245 - M urder related to rape or child molestation.

18 U.S.C. 2251 - M urder related to sexual exploitation of children.

18 U.S.C. 2280 - M urder committed during an offence against maritime 
navigation.

18 U.S.C. 2281 - M urder committed during an offence against a maritime 
fixed platform.

18 U.S.C.2332 - Terrorist m urder of a U.S. national in another country. 

18 U.S.C. 2332a - M urder by  the use of a w eapon of mass destruction. 

18 U.S.C.2340 - M urder involving torture.

18 U.S.C. 2381 - Treason.

21 U.S.C. 841 (b)(A) or section 960(b)(1); and 21 U.S.C. 848(e) - Any 
person engaging in or w orking m furtherance of a continuing criminal 
enterprise, or any person engaging in an offence punishable under section 
960(b)(1) who intentionally kills or counsels, commands, induces, p ro 
cures, or causes the intentional killing of an individual and such killing 
results, shall be sentenced to any term  of imprisonment, w hich shall not 
be less than  20 years, and which may be up to life imprisonment, or may 
be sentenced to death; and (B) any person, during the commission of, in 
furtherance of, or while attem pting to avoid apprehension, prosecution or 
service of a prison sentence for, a felony violation of this subchapter or 
subchapter 11 of this chapter who intentionally kills or counsels, com
mands, induces, procures, or causes the intentional killing of any Federal, 
State, or local law enforcem ent officer engaged in or on account of, the 
perform ance of such officer’s official duties and such killing results, shall 
be sentenced to any term  of imprisonment, which shall not be less than 20 
years, and which m ay be up to life imprisonment, or m ay be a sentence to 
death.
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State Capital Offences 
in the United States o f America

A p p en d ix  8

Below is a narrative description of the death penalty offences 37 states as 
they applied by the end of 1994. In 1995 N ew  York reintroduced the 
death penally for first degree m urder w ith special circumstances.

A labam a. M urder during kidnapping, robbery, rape, sodomy, burglary, 
sexual assault, or arson; m urder of a peace officer, correctional officer, or 
public official; m urder while under a life sentence; m urder for pecuniary 
gain or contract; aircraft piracy; m urder by a defendant w ith a previous 
m urder conviction; m urder of a witness to a crime; m urder w hen a victim 
is subpoenaed in a criminal proceeding, w hen the m urder is related to the 
role of the victim as a witness; m urder w hen a victim is less than  14 years 
old; m urder rn w hich a victim is killed while in a dwelling by  a deadly 
weapon fired or otherw ise used from outside the dwelling; m urder in 
w hich a  victim is killed while in a  m otor vehicle by a deadly weapon; m ur
der in w hich a  victim is killed by a deadly weapon fired or otherwise used 
in or from a m otor vehicle (13A-5-40).

A rizona. First-degree m urder accom panied by at least 1 of 10 aggravat
ing factors.

A rkansas. Capital m urder as defined by A rkansas statute (5-10-101). 
Felony murder; arson causing death; intentional m urder of a  law enforce
m ent officer, teacher or school employee; m urder of prison, jail, court, or 
correctional personnel or of military personnel acting in the line of duty; 
multiple murders; intentional m urder of a public officeholder or candi
date; intentional m urder while under life sentence; contract murder.

C alifornia. Treason; homicide by a prisoner serving a  life term; first- 
degree m urder w ith special circumstances; train  wrecking; perjury  caus
ing executron.

C olorado. F irst-degree murder; felony murder; intentionally killing a 
peace officer, fire-fighter, judge, referee, elected State, county, or m unic
ipal official, Federal law enforcem ent officer or agent; person kidnapped 
or being held hostage by the defendant or an associate of the defendant;

1 S o u rc e : U .S . D e p a r tm e n t  o f  J u s t ic e ,  B u re a u  o f J u s t i c e  S ta tis tic s , B u lle tin , C ap ita l 
P u n is h m e n t 1994, F e b ru a ry  1996, P a g e s  11, 12, 3 a n d  4.



being party  to an agreem ent to kill another person; m urder committed 
while lying m wait, from ambush, or by use o£ an explosive or incendiary 
device; m urder for pecuniary gam; m urder in an especially heinous, cruel, 
or depraved manner; m urder for the purpose of avoiding or preventing a 
lawful arrest or prosecution or effecting an escape from custody, includ
ing the intentional killing of a witness to a criminal offence; killing 2 or 
more persons during the same incident and m urder of a child less than  12 
years old; treason. Capital sentencing excludes persons determ ined to  be 
mentally retarded.

C o n n ec ticu t. M urder of a public safety or correctional officer; m urder for 
pecuniary gain; m urder in the course of a felony; m urder by a  defendant 
w ith a previous conviction for intentional murder; m urder while under a 
life sentence; m urder during a kidnapping; illegal sale of cocaine, 
m ethadone, or heroin to a  person who dies from using these drugs; m ur
der during first-degree sexual assault; multiple murders; the defendant 
committed the offence (s) w ith an assault weapon.

D e la w a re . First-degree m urder w ith aggravating circumstances, includ
ing m urder of a chrld victim 14 years of age or younger by an individual 
who was at least 4 years older than  the victim; killing of a non govern
mental inform ant who provides an investigative, law enforcement or 
police agency w ith information concerning criminal activity; and prem ed
itated m urder resulting from substantial planning.

F lo rida . Felony murder; first-degree murder; sexual battery  on a child 
under age 12; destructive devices (unlawful use resulting in death). 
Capital drug trafficking.

G eorgia. M urder; kidnapprng wrth bodily injury w hen the victrm dies; 
aircraft hijacking; treason; kidnapping for ransom  w hen the victrm dies.

Id a h o . First-degree m urder; aggravated kidnapprng.

Illinois. First-degree m urder accompanied by at least 1 o f 14 aggravating 
factors.

Indiana. M urder w ith 14 aggravating circumstances.

K ansas. Capital murder, mcludmg intentional and prem editated killing of 
any person in the commission of kidnapping; contract m urder; intention
al and prem editated killing by a jail or prison inmate; intentional and p re
m editated killing m the commission of rape or sodomy; intentional and 
prem editated killing of a law enforcement officer; and intentional and
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prem editated killing of a child under the age of 14 in the commission of 
kidnapping. Killing 2 or m ore persons during the same incident.

K entucky. M urder w ith  aggravating factor; kidnapping w ith  aggravating 
factor.

L ouisiana. First-degree m urder; treason (La. R.S. 14:30 and 14:113).

M a ry la n d . First-degree murder, either prem editated or during the com
mission of a felony, provided tha t certain death eligibility requirem ents 
are satisfied.

ML)d'u)<)ippi. Capital m urder includes m urder of a peace officer or correc
tional officer, m urder while under a  life sentence, m urder by bomb or 
explosive, contract murder, m urder committed during specific felonies 
(rape, burglary, kidnapping, arson, robbery, sexual battery, unnatural 
intercourse w ith a child, nonconsensual unnatural intercourse), and m ur
der of an elected official. Capital rape is the forcible rape of a child under 
14 years old by a person 18 years or older. A ircraft piracy.

M isso u ri. First-degree m urder (565.020 R S M O ).

M ontana. D eliberate homicide; aggravated kidnapping w hen victim or 
rescuer dies; attem pted deliberate kidnapping by a State prison inmate 
who has a p rio r conviction for deliberate homicide or who has been p re
viously declared a persistent felony offender (46-18-303 M CA).

N e b ra sk a . First-degree murder.

N ev ad a . Frrst-degree m urder w ith 9 aggravating circumstances.

N ew  H a m p sh ire . Capital murder, including contract murder; m urder of 
a law enforcement officer; m urder of a kidnapping victim; killing another 
after being sentenced to life im prisonm ent w ithout parole.

N ew  Je rsey . Purposeful or knowing murder; contract murder.

N ew  M ex ico . First-degree m urder; felony m urder w ith aggravating cir
cumstances.

N o rth  C a ro lin a . First-degree m urder (N .G.G.S. 14-17).

O hio. Aggravated murder, including assassination; contract murder; 
m urder during escape; m urder while In a correctional facility; m urder



240 International Commission o f Jurists

after conviction for a  prior purposeful killing or prior attem pted murder; 
m urder of a  peace officer; m urder arising from specified felonies (rape, 
kidnapping, arson, robbery, burglary); m urder of a witness to  prevent 
testim ony in a criminal proceeding or In retaliation (O .R .C . secs. 
2929.02, 2903.01, 2929.04).

O klahom a. First-degree murder, including m urder w ith malice afore
thought; m urder arising from specified felonies (forcible rape, robbery 
w ith a dangerous weapon, kidnapping, escape from lawful custody, first- 
degree burglary, arson); m urder w hen the victim is a child who has been 
injured, tortured, or maimed.

O regon. A ggravated murder.

Pennsylvania. First-degree murder.

S ou th  C aro lina. M urder w ith a statutory aggravating circumstance.

S ou th  D ak o ta . F irst-degree murder; kidnapping w ith gross perm anent 
physical injury inflicted on the victim; felony murder.

Tennessee. First-degree murder.

Texas. M urder of a public safety officer, fireman, or correctional employ
ee; m urder during the commission of specified felonies (kidnapping, b u r
glary, robbery, aggravated rape, arson); m urder for remuneration; m ulti
ple murders; m urder during prison escape; m urder of a  correctional offi
cer; m urder by a State prison Inm ate who is serving a life sentence for any 
of five offences; m urder of an individual under 6 years of age.

U tah . Aggravated murder. Aggravated assault by  a prisoner serving a life 
sentence if serious bodily injury is intentionally caused (76-5-202, U tah 
Code annotated).

V irginia. M urder during the commission or attem pts to  commit specified 
felonies (abduction, arm ed robbery, rape, forcible sodomy); contract 
m urder; m urder by a prisoner while in custody; m urder of a law  enforce
m ent officer; multiple m urders; m urder of a child under 12 years during 
an abduction; m urder arising from drug violations (18.2-31, Virginia 
Code as am ended).

W ashington. A ggravated first-degree prem editated murder.

W yom ing. Prem editated murder; felony m urder m the perpetration (or 
attem pts) of sexual assault, arson, robbery, burglary escape, resisting 
arrest, kidnapping, or abuse of a child under 16 years of age.



Examples o f Statutory Aggravating Factors 
fo r Capital Offenses

A ppendix 9

A: F ederal L a w

S e c tio n  848  (n )  o f  T itle  21 U .S .C  . provides the following aggravat
ing factors.

“If the defendant is found guilty of or pleads guilty to an 
offense under subsection (e) of this section, the following 
aggravating factors are the only aggravating factors that 
shall be considered, unless notice of additional aggravating 
factors is provided under subsection (h)(1)(B ) of this sec
tion:

(1) The defendant-

(A) intentionally killed the victim;

(B) intentionally inflicted serious bodily injury which resulted in 
the death of the victim;

(C) intentionally engaged m conduct intending that the victim be 
killed or tha t lethal force be employed against the victim, which 
resulted in the death of the victim;

(D ) intentionally engaged in conduct which-

(i) the defendant knew  would create a grave risk of death to 
a  person, o ther than  one of the participants in the 
offense; and

(ii) resulted in the death of the victim.

(2) The defendant has been convicted of another Federal offense, or a 
State offense resulting in  the death of a person, for which a sen
tence of life im prisonm ent or a sentence of death was authorized by 
statute.

(3) The defendant has previously been convicted of two or more State 
or Federal offenses punishable by a term  of imprisonment of more 
than  one year, committed on different occasions, involving the



242 International Commission o f Jurists

infliction of, or attem pted infliction of, serious bodily injury upon 
another person.

(4) The defendant has previously been convicted of two or more State 
or Federal offenses punishable by a term  of im prisonm ent of more 
than  one year, committed on different occasions, involving the dis
tribution of a controlled substance.

(5) In the commission of the offense or in escaping apprehension for a 
violation of subsection (e) of this section, the defendant knowingly 
created a grave risk of death to one or more persons m addition to 
the victims o f the offense.

(6) The defendant procured the commission of the offense by payment, 
or promise of payment, of anything of pecuniary value.

(7) The defendant committed the offense as consideration for the 
receipt, or in the expectation of the receipt, of anything of pecu
niary value.

(8) The defendant committed the offense after substantial planning and 
premeditation.

(9) The victim was particularly vulnerable due to old age, youth, or 
infirmity.

(10) The defendant had previously been convicted of violating this sub
chapter or subchapter II of this chapter for w hich a sentence of five 
or more years may be imposed or had previously been convicted of 
engaging in a continuing criminal enterprise.

(11) The violation of this title in relation to which the conduct described 
in subsection (e) of this section occurred was a violation of section 
845 of this title.

(12) The defendant committed the offense in an especially heinous, 
cruel, or depraved m anner in tha t it involved torture or serrous 
physical abuse to  the victim. “

A similar provision is contained in Section 3591 of title 18.
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B: State L a w

Below are the statutory aggravating circumstance tha t apply in 
Alabama, Georgia and Pennsylvania.

Code o f Alabama
Section 13A - 5 - 4 9

"Aggravating circum stances shall be the following;

(1) The capital offense was com m itted by a  person under sentence of 
imprisonment;

(2) The defendant was previously convicted of another capital offense
or a felony involving the use or th rea t of violence to the person;

(3) The defendant knowingly created a great risk of death to m any p er
sons;

(4) The capital offense was com m itted while the defendant was 
engaged or was an accomplice in the commission of, or an attem pt 
to commit, or flight after committing, or attem pting to commit, 
rape, robbery, burglary or kidnapping;

(5) The capital offense was committed for the purpose of avoiding or 
preventing a lawful arrest or effecting an escape from custody;

(6) The capital offense was committed for pecuniary gain;

(7) The capital offense was committed to drsrupt or hinder the lawful
exercise of any governmental function or the enforcement of laws; 
or

(8) The capital offense was especially heinous, atrocious or cruel com
pared  to  other capital offences. "

Georgia Crim inal Code 
Section 1 7 - 1 0 - 3 0  (b)

"(b) In  all cases of o ther offenses for w hich the death 
penalty may be authorrsed, the judge shall consider, or
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(2)

(3)

(4)

(5)

(6)

(7)

(8) 

(9)
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he shall include in his instructions to the ju ry  for it to 
consider, any mitigating circum stances or aggravating 
circum stances otherwise authorised by  law and any of 
the following statu tory  aggravating circum stances 
w hich may be supported by  the evidence:

The offense of murder, rape, arm ed robbery, or kidnapping was 
committed by a person with a prior record of conviction for a cap
ital felony;

The offense of murder, rape, arm ed robbery, or kidnapping was 
committed while the offender was engaged in the commission of 
another capital felony or aggravating battery, or the offence of m ur
der was committed while the offender was engaged m  the commis
sion of burglary or arson in the first degree;

The offender, by his act of murder, arm ed robbery, or kidnapping, 
knowingly created a great risk of death to more than  one person in 
a public place by means of a weapon or device w hich w ould nor
mally be hazardous to the lives or m ore than  one person;

The offender committed the offense of m urder for himself or anoth
er, for the purpose of receiving m oney or any other thing of m one
tary  value;

The m urder of a judicial officer, form er judicial officer, district 
attorney or solicitor, or former district attorney or solicitor was 
committed during or because of the exercise of his official duties;

The offender caused or directed another to commit m urder or com
m itted m urder as an agent or employee of another person;

The offense of murder, rape, arm ed robbery, or kidnapping was 
outrageously or w antonly vile, horrible, or inhum an in tha t it 
involved torture, depravity of mind, or an aggravated battery  to the 
victrm;

The offense of m urder was committed against any peace officer, 
corrections employee, or fireman while engaged m the perform ance 
of his official duties;

The offense of m urder was committed by a person in, or who has 
escaped from, the lawful custody of a peace officer or place of law
ful confinement; or
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(10) The m urder was committed for the purpose of avoiding, interfering 
with, or preventing a lawful arrest or custody in a place of lawful 
confinement, of himself or another. “

Pennsylvania Crim inal Code 
Section 9711

“(d) Aggravating Circum stances shall be limited to the fol
lowing:

(1) The victim was a fireman, peace officer or public servant concerned 
in official detention, as defined in 18 Pa.C.S. § 5121 (relating to 
escape), w ho was killed in the perform ance of his duties.

(2) The defendant paid or was paid by another person or had contract
ed to pay or be paid by another person or had contracted to pay or 
be paid by another person or had conspired to pay or be paid by 
another person for the killing of the victim.

(3) The victim was being held by  the defendant for ransom  or reward, 
or as a shield or hostage.

(4) The death of the victim occurred while defendant was engaged in 
the hijacking of an aircraft.

(5) The victim was a prosecution witness to a m urder or other felony 
committed by  the defendant and was killed for the purpose of p re
venting his testim ony against the defendant in any grand ju iy  or 
criminal proceeding involving such offenses.

(6) The defendant committed a  killing while in the perpetration of a 
felony.

(7) In the commission of the offence the defendant knowingly created 
a grave risk of death to another person in addition to the victim of 
the offence.

(8) The offense was committed by means of torture.

(9) The defendant has a significant history of felony convictions involv
ing the use or th rea t of violence to the person.

(10) The defendant has been convicted of another Federal or State



offense, committed either before or at the time of the offense at 
issue, for w hich a sentence of life imprisonment or death was 
imposable or the defendant was undergoing a sentence of life 
im prisonm ent for any reason at the time of the commission of the 
offense. “



A ppendix 10

Examples o f Statutory Mitigating Factors 
fo r  Capital Offenses

A: F ederal L aw

S ec tio n  848  (m ) o f  t i t le  21 U .S .C . p ro v id e s

“In determ ining w hether a  sentence of death is to be 
imposed on a defendant, the

finder of fact shall consider m itigating factors, including the follow
ing:

(1) The defendant’s capacity to  appreciate the wrongfulness of the 
defendant’s conduct or to conform conduct to the requirem ents of 
law was significantly impaired, regardless of w hether the capacity 
was so im paired as to constitute a defense to the charge.

(2) The defendant was under unusual and substantial duress, regard
less of w hether the duress was of such a degree as to constitute a 
defense to the charge.

(3) The defendant is punishable as a principal (as defined in section 2 
of itle 18) in the offense, w hich was committed by another, bu t the 
d efendan t’s partic ipation  w as relatively minor, regardless of 
w hether the participation was so m inor as to constitute a fedense to 
the charge.

(4) The defendant could not reasonable have foreseen tha t the defen
dan t’sconduct in the course of the commission of murder, or other 
offense resulting m death for w hich the defendant was convicted, 
w ould cause, or w ould create a grave risk of causing, death to any 
person.

(5) The defendant was youthful, although not under the age of 18.

(6) The defendant did not have a  significant prior criminal record.

(7) The defendant committed the offense under severe mental or emo
tional disturbance.
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(8) A nother defendant or defendants, equally culpable in the crime, 
will not be punished by death.

(9) The victim consented to the criminal conduct tha t resulted in the 
victim’s death.

(10) That other factors in the defendant’s background or character m it
igate against imposition of the death sentence. “

A similar provision is contained in Section 3592 of title 18.

B: State Law

Below are the statutory mitigating provisions m the legislation of 
Alabama, Georgia and Pennsylvania.

Code o f  A labam a
Section 13 A  - 5 - 51

“M itigating circum stances shall include, bu t not be limited 
to, the following:

(1) The defendant has no significant history of prior criminal activity;

(2) The capital offense was committed while the defendant was under 
the influence of extreme m ental or emotional disturbance;

(3) The victim was a participant in the defendant’s conduct or consent
ed to it;

(4) The defendant was an accomplice in the capital offense committed 
by another person and his participation was relatively minor;

(5) The defendant acted under extreme duress or under the substantial 
dom ination of another person;

(6) The capacity of the defendant to appreciate the criminality of his 
conduct or to conform his conduct to the requirem ents of law  was 
substantially impaired; and

(7) The age of the defendant at the time of the crime.”
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Crim inal Code o f Georgia 

There are no specified legislative mitigating circumstances.

Pennsylvania Crim inal Code 
Section 9711 (e)

“M itigating circum stances shall include the following:

(1) The defendant has no significant history of prior criminal convic
tions.

(2) The defendant was under the influence of extreme mental or emo
tional drsturbance.

(3) The capacity of the defendant to appreciate the criminality of his 
conduct or to conform his conduct to the requirem ents of law was 
substantially impaired.

(4) The age of the defendant at the time of the crime.

(5) The defendant acted under extrem e duress, although not such 
duress as to constrtute a defense to prosecution under 18 Pa.C.S. § 
309 (relatm g to duress), or acted under the substantial dom ination 
of another person.

(6) The victim was a partic ipant in the defendant’s homicidal conduct 
or consented to the homicidal acts.

(7) The defendant’s partrcipation in the homicidal act was relatively 
minor.

(8) Any other evidence of mrtigation concerning the character and 
record of the defendant and the circumstances of his offence. "
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Key
P: Primary System of Representation 
S: Secondary System of Representation
Source of Tables in this Appendix are from the Spangenberg Group "A Study of 
Representation in Capital Cases in Texas”, March 1993, pages 121 - 122, 124 - 125, 
127- 128.
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System for Representation
o f Indigent Defendants

On State Direct Appeal
State CPD PDA PDP BAC BA

Alabama P P
Arizona P P s
Arkansas P P p
California P P
Colorado P S
Connecticut P s
Delaware P s
Florida pc s
Georgia P p
Idaho P p
Illinois P p s
Indiana P p
Kentucky S P s
Louisiana P p
Maryland P s
Mississippi P p
Missouri P s
Montana P p p
Nebraska P p
Nevada P P s
New Hamphire P s
New Jersey P s
New Mexico P ' s s
North Carolina p s
Ohio P p s
Oklahoma P p s s
Oregon p s s
Pennsylvania P s
South Carolina P p s
South Dakota P p
Tennessee P s
Texas p
Utah P p
Virginia P p
Washington P s
Wyoming P s

Key
BA: C o n trac t w ith  P riva te  B ar 
BAC: P rivate  B ar A ssigned  C ounsel 
C P D : C oun ty  Public  D efen d er
PD A : S tatew ide Public  D e fen d e r w ith in  a  s ta te  A ppellate  U n it 
P D P : A  S ta te  A ppella te  Public  D efen d er P rogram m e

* Florida does not have an independent state appellate public defender system, but the state 
is divided into separate appellate public defender circuits.
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System for Representation
of Indigent Defendants

In State Post-Conviction Capital Cases

State TPD App.PD App.D Ass.C VC
Alabama P P
Arizona P P s
Arkansas P P s
California P P s
Colorado P S
Connecticut P s
Delaware P s
Florida P s
Georgia P P s
Idaho P p s
Illinois P P p
Indiana P p
Kentucky P p
Louisiana P s
M ary lan d P s
Mississippi P p s
Missouri P s
Montana P p s
Nebraska P p
Nevada P P s
New
Hamphire P s
New Jersey P s
New Mexico P s
North
Carolina P p
Ohio P p
Oklahoma P s
Oregon P s
Pennsylvania P p
South
Carolina P P s
South
Dakota P p s
Tennessee P s
Texas s* p
Utah P p
Virginia P s
Washington P s
Wyoming P s

While there are instances in which counsel is appointed and compensated in Texas in state 
post-conviction capital cases, these exceptions hardly constitute an assigned counsel sys
tem. The results of the surveys for the study showed, however, that there are a small num
ber of cases in which attorneys are appointed and compensated.
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K ey

A pp.D : S ta tew ide  Public  D efen d er System  w ith in  th e  S ta te  A ppeals D ivisions
A p p .P D : S ta te  A ppellate  Pub lic  D efen d er System
Ass.C: P riva te  A ssigned C ounsel by  O ffender
T P D : Trial Public  D efen d er System
VC: V olun ter C ounsel



Appendix 12

L e tte r  to  P re s id en t C lin to n  
f r o m  Four Former VS Attorney-Genera Is

December 8, 1995

The H onourable William J .  Clinton 
The W hite House 
W ashington, D.C. 20500

D ear Mr. President,

The Habeas corpus provisions in the Senate terrorism  bill, which the 
House will soon take up, are unconstitutional. Though intended in large 
p art to expedite the death penalty review process, the litigation and con
stitutional rulings will m fact delay and frustrate the imposition of the 
death penalty. We strongly urge you  to communicate to the Congress 
y o u r resolve, and your duly  under the Constitution, to prevent the enact
ment of such unconstitutional legislation and the consequent disruption 
of so critical a part of our criminal punishm ent system.

The constitutional infirmities reside in th ree provisions of the legisla
tion: one requiring federal courts to defer to erroneous state court rulings 
on federal constitutional matters, one imposing time limits which could 
operate to completely bar any federal habeas corpus review at all, and 
one preventing the federal courts from hearing the evidence necessary to 
decide a federal constitutional question. They violate the Habeas Corpus 
Suspension Clause, the judicial powers of Article III, and due process. 
N one of these provisrons appeared m  the bill th a t you and Senator Biden 
worked out in the last Congress together w ith representatives of p rose
cutors’ organizations.

The deference requirem ent w ould bar any federal court from granti
ng habeas corpus relief w here a state court has misapplied the United 
States Constrtution, unless the constitutional error rose to a level of 
“unreasonableness.” The time-limits provisions set a single period for the 
filing of both  state and federal post-conviction petitions (six months in a 
capital case and one year m these provisions, the entire period could be 
consumed in the state process, through no fault of the prisoner or coun
sel, thus creating an absolute bar to the filing of a federal habeas corpus 
petition. Indeed, the period could be consumed before counsel had even
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been appointed in the state process, so that the inmate w ould have no 
notice of the time limit or the fatal consequences of consuming all of it 
before filing a state petition.

Both of these provisions, by flatly barring federal habeas corpus 
review under certain circumstances, violate the C onstitution’s Suspension 
Clause, which provides: “The privilege of the W rit of Habeas Corpus shall 
not be suspended, unless w hen m  the cases of rebellion or invasion the 
public safety m ay require it” (Art. I, §9, CL. 2). Any doubt as to w hether 
this guarantee applies to persons held m state as well as federal custody 
was removed by the passage of the Fourtheenth  Am endm ent and by the 
am endm ent’s fram ers’ frequent mention of habeas corpus as one of the 
privileges and immunities so protected.

The preclusion of access to habeas corpus also violates D ue Process. 
A m easure is subject to proscription under the due process clause if it 
“offends some principle of justice so rooted m the traditions and con
science of our people as to be m arked as fundam ental,” as viewed by “his
torical practice.” M edina v. California 112 S.Ct. 2572, 2577 (1992). 
Independent federal court review of the constitutionality of state criminal 
judgm ents has existed since the founding of the nation, first by w rit of 
error, and since 1867 by  w rit of habeas corpus. N othing else is more 
deeply rooted in Am erica’s legal traditions and conscience. There is no 
case in which “a state court’s incorrect legal determ ination has ever been 
allowed to stand because it was reasonable,” Justice  O ’Connor found m 
W right v. W est, 112 S. Ct. 2482, 2497; “We have always held th a t feder
al courts, even on habeas, have an independent obligation to say w hat the 
law is.” Indeed, A lexander Hamilton argued, in The Federalist N c 84, that 
the existence of just two protections - habeas corpus and the prohibition 
against ex post facto laws - obviated the need to add a Bill of Rights to the 
Constitution.

The defence requirem ent may also violate the powers granted to the 
judiciaiy under Article III. By stripping the federal courts of authority  to 
exercise independent judgm ent and forcing them  to defer to previous 
judgm ents made by state courts, this provision runs afoul of the oldest 
constitutional mission of the federal courts: “the duty... to say w hat the 
law is.” M arbury  v. M adison, 5 U.S. (1 Cranch) 137, 177 (1803). 
Although Congress is free to alter the federal court’s jurisdiction, it can
not order them  how to in terpret the Constitution, or dictate any outcome 
on the merits. U nited States v. Klein, 80 U.S. (13 Wall.) 128 (1871). 
Earlier this year, the Suprem e C ourt reiterated that Congress has no 
pow er to assign “rubber stamp w ork” to an Article III court. “Congress 
may be free to establish a ... scheme th a t operates w ithout court partici
pation,” the C ourt said, “bu t tha t is a m atter quite different from instruct
ing a court autom atically to enter a judgm ent pursuant to a decision the
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court has not authority  to evaluate." G utierrez de M artinez v. Lamagno,
115 S.Ct. 227, 2334.

Finally, in prohibiting evidentiary hearings w here the constitutional 
issue raised does not go to guilt or innocence, the legislation again violates 
D ue Process. A violation of constitutional rights cannot be judged in a 
vacuum. The determ ination of the facts assumes “an im portance fully as 
great as the validity of the substantive rule of law to be applied.” W ingo
v. W edding, 418 U.S. 461, 474 (1974).

The last time habeas corpus legislation was debated at length in con
stitutional term s was in 1968. A bill substantially eliminating federal 
habeas corpus review for state prisoners was defeated because, as 
Republican Senator H ugh Scott pu t it at the end of debate, “if Congress 
tam pers w ith the great writ, its action w ould have about as m uch chance 
of being held constitutional as the celebrated celluloid dog chasing the 
asbestos cat through hell.”

In more recent years, the habeas reform  debate has been viewed as a 
mere adjunct of the debate over the death penalty. But when the senate 
took up the terrorism  bill this year, Senator M oynihan sought to recon
nect w ith the larger fram ew ork of constitutional liberties: “If had to live 
in a country w hich had habeas corpus but no free elections,” he said, “I 
w ould take habeas corpus every tim e.” Senator Chafee noted that his 
uncle, a H arvard  law scholar, has called habeas corpus “the most im por
tan t hum an rights provision in the Constitution.” W ith the debate back on 
constitutional grounds, Senator B iden’s am endm ent to  delete the defence 
requirem ent nearly passed, w ith 46 votes.

W e respectfully ask th a t you insist, first and foremost, on the preser
vation of independent federal review, i.e. on the rejection of any require
m ent th a t federal courts defer to state court judgem ents on federal con
stitutional questions. We also urge that separate time limits be set for fil
ing federal and state habeas corpus petitions - a  modest change which 
need not interfere w ith the setting of strict time limits - and that they 
begin to run  only upon the appointm ent of competent counsel. And we 
urge that evidentiary hearings be perm rtted w herever the factual record 
is deficient on an im portant constitutional issue.

Congress can either fix the constitutional flaws now, or wait through 
several years of litigation and confusion before sent back to the drawing 
board. Ultimately, it is the publics interest in the prom pt and fair dispo
sition of criminal cases w hich will suffer. The passage of an unconstitu
tional bill helps no one.
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We respectfully urge you, as both president and a form er professor of 
constitutional law, to call upon Congress to rem edy these flaws before 
sending the terrorism  bill to your desk. We request an opportunity  to 
meet w ith you personally to discuss this m atter so vital to the future of the 
Republic and the liberties we all hold dear.

Sincerely,

B enjam in R. Civiletti, J r .  N icholas deB . K atzenbach
Venable, B aetjer & H o w ard  906 G rea t R oad
1800 M ercan tile  B ank  & T rust Bldg. P rinceton , N J  08540
2 H o pk ins P laza  
B altim ore, M D  21201

E d w ard  H . Levi E llio t L. R ichardson
U niversity  o f C hicago M ilbank , Tweed, H ad ley  & M cC loy
H a rp e r  W est 606 1825 I S treet, N.W .
1116 E ast 59 th  S tree t W ash ing ton , D .C . 20006
Chicago, IL  60637



Racial Justice Act 
H.R. 3315

Appendix 13

103D Congress 1st Session

"C H A P T E R  177 - R A CIA LLY  D IS C R IM IN A T O R Y  
CAPITAL S E N T E N C IN G

"2921. Definitions

"For purposes of this chapter-

"(1) the term  ‘a racially discrim inatory pattern ' means a sit
uation in w hich sentences of death are imposed more fre
quently-

“(A) upon persons of one race than  upon persons of another 
race; or

"(B) as punishm ent for crimes against persons of one race 
than as punishm ent for crimes against persons of another 
race,

and the greater frequency is not explained by pertinent non- 
racial circumstances;

"(2) the term  ‘death-eligible crim e’ means a crime for which 
death is a punrshm ent that is authorized by law to be 
imposed under any circumstances upon a conviction of that 
crime;

"(3) the term  'case of death-eligible crim e’ means a case in 
w hich the complaint, indictment, information, or any other 
initial or subsequent charging paper charges any person 
w ith a death-eligible crime; and

“(4) the term  ‘Federal or State entity' means any State, the 
D istrict of Columbia, the U nited States, any territo ry  there
of, and any subdivision or authority  of any of these entities 
that is em powered to provide by law that death be imposed 
as punishm ent for crime.
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“2922. Prohibition on the imposition or execution of the 
death penally in a rscially discrim inatory pattern

"(a) P R O H IB IT IO N .- It is unlawful to impose or execute 
sentences of death under color of State or Federal law in a 
racially discrim inatoiy pattern.

N o person shall be pu t to death m the execution of a sen
tence imposed pursuant to any law if that person's death sen
tence furthers a racially discrim inatory pattern.

"(b) E ST A B L ISH M E N T  O F  A PATTERN.- To establish 
that a racially discrim inatory pattern  exists for purposes of 
this chapter

' l l )  ordinary m ethods of statistical p roof shall suffice; and

"(2) it shall not be necessary to show discrim inatory motive, 
intent, or purpose on the part of any individual or institution.

"(C) PR IM A  FA C IE  SH O W IN G .- (1) To establish a prim a 
facie showing of a racially discrim inatory pattern  for p u r
poses of this chapter, it shall suffice that death sentences are 
being rmposed or executed-

"(A) upon persons of one race w ith a frequency that is dis
proportionate to their representation among the num bers of 
persons arrested for, charged with, or convicted of, death-eli
gible crimes; or

"(B) as punishm ent for crimes against persons of one race 
w ith a frequency that is disproportionate to their representa
tion among persons against whom  death-eligible crimes have 
been committed.

"(2) To rebu t a prim a facie showing of a racially discrim ina
tory  pattern, a State or Federal entily m ust establish by  clear 
and convincing evidence that identifiable and pertinent non- 
racial factors persuasively explain the observable racial dis
parities comprising the pattern.

"2923. D ata on death penalty cases
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(a) D E S IG N A T IO N  O F  AGENCY- Any State or Federal 
entity th a t provides by law for death to be imposed as a pun
ishm ent for any crime shall designate a  central agency to  col
lect and maintain pertinent data on the charging, disposition, 
and sentencing patterns for all cases of death-eligible crimes.

(b) R E S P O N S IB IL IT IE S  O F  C E N T R A L  AG EN CY -
Each central agency designated pursuant to subsection (a) 
shall -

“(1) affirmatively m onitor compliance w ith this chapter by 
local officials and agencies;

“(2) devise and distribute to every local official or agency 
responsible for the investigation or prosecution of death-eli
gible crimes a  standard  form to collect pertinent data;

“(3) maintain all standard  forms, compile and index all infor
mation contained in the forms, and make both the forms and 
the compiled inform ation publicly available;

"(4) maintain a centralized, alphabetically indexed file of all 
police and investigative reports transm itted to it by local 
officials or agencies in every case of death-eligible crime; and

“(5) allow access to its file of police and investigative reports 
to the counsel of record for any person charged with any 
death-eligible crime or sentenced to death who has made or 
intends to make a claim under section 2922 and it may also 
allow access to this file to other persons.

"(C) R E S P O N S IB IL IT Y  O F  LO C A L O FFIC IA L - (1)
Each local official responsible for the investigation or prose
cution of death-eligible crimes shall-

“(A) complete the standard  form developed pursuant to sub
section (b) (2) on every case of death-eligible crime; and

“(B) transm it the standard  form to the central agency no 
later than  3 months after the disposition of each such case 
w hether tha t disposition is by  dismissal of charges, reduction 
of charges, acceptance of a plea of guilty to the death-eligible 
crime or to another crime, acquittal, conviction, or any deci
sion not to proceed w ith prosecution.
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“(2) In addition to the standard form, the local official or 
agency shall transm it to the central agency one copy of all 
police and investigative reports made m connection with 
each case of death-eligible crime.

“(d) P E R T IN E N T  DATA- The pertinent data required  in 
the standard  form shall be designated by the central agency 
b u t shall include, at a minimum, the following information:

“(1) Pertinent dem ographic inform ation on all persons 
charged w ith the crime and all victims (including race, sex, 
age, and national origin).

“(2) Inform ation on the principal features of the crime.

“(3) Inform ation on the aggravating and m itigating factors of 
the crime, including the background and character of every 
person charged w ith the crime.

“(4) A narrative sum m ary of the crime.

“2924. Enforcem ent of the chapter

“(a) A C T IO N  U N D E R  S E C T IO N S  2241, 2254, O R  2255 
O F  T H IS  TIT L E - In any action brought m a court of the 
United States w ithin the jurisdiction conferred by sections 
2241, 2254, or 2255, in which any person raises a claim 
under section 2922-

“(1) the court shall appoint counsel for any such person who 
is financially unable to retain counsel; and

“ (2) the court shall furnish investigative, expert or o ther ser
vices necessary for the adequate developm ent of the claim to 
any such person who is financially unable to obtain such ser
vices.

“(b) D E T E R M IN A T IO N  BY A STATE C O U R T- 
N otw ithstanding section 2254, no determ ination on the m er
its of a factual issue made by a State court pertinent to any 
claim under section 2922 shall be presum ed to be correct 
unless-

“(1) the State is in compliance w ith section 2923;
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“(2) the determ ination was made in a proceeding in a State 
court in w hich the person asserting the claim was afforded 
rights to  the appointm ent of counsel and to  the furnishing of 
investigative, expert and other services necessary for the 
adequate developm ent of the claim which were substantially 
equivalent to those provided by subsection (a); and

“(3) the determ ination is one w hich is otherwise entitled to 
be presum ed to be correct under the criteria specified in sec
tion 2254.”
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Fairness in  D ea th  S en ten cin g  A c t 
H .R. 4 0 9 2

103D Congress 2D Session

“C H A P T E R  177 - RA CIA LLY  D IS C R IM IN A T O R Y  
CAPITAL S E N T E N C IN G

“§ 2921. Prohibition against the execution of a sentence of 
death imposed on the basis of race

(a) IN  G EN E R A L - N o person shall be p u t to death under color of 
State or Federal law in the execution of a sentence that was 
imposed based on race.

(b) IN F E R E N C E  O F  R A CE AS T H E  BASIS O F  D EA TH  
S E N T E N C E - An inference that race was the basis of a death 
sentence is established if valid evidence is presented dem on
strating that, at the time the death sentence was imposed, race 
wAs a statistically significant factor in decisions to seek or to 
impose the sentence of death in the jurisdiction m question.

(c) RELEVAN T E V ID E N C E - Evidence relevant to establish an 
inference that race was the basis of a death sentence may 
include evidence tha t death sentences were, at the time perti
nent under subsection (b), being imposed significantly more 
frequently in the jurisdiction in question-

“(1) upon persons of one race than  upon persons of anoth
er race; or

“(2) as punishm ent for capital offenses against persons of 
one race than  as punishm ent for capilal offenses 
against persons of another race.

(d) V A LID ITY  O F  E V ID E N C E  P R E S E N T E D  T O  ESTAB
L IS H  A N  IN F E R E N C E - If statistical evidence is presented to 
establish an inference that race was the basis of a sentence of 
death, the court shall determine the validity of the evidence and 
if it provides a  basis for the inference. Such evidence m ust take
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into account, to the extent it is compiled and publicly made 
available, evidence of the statutory aggravating factors of the 
crimes involved, and  shall include com parisons of similar cases 
involving persons of different races.

“(e) REBUTTAL- If an inference th a t race was the basis of a death 
sentence is established under subsection (b), the death sentence 
m ay not be carried out unless the governm ent rebuts the infer
ence by a preponderance of the evidence. Unless it can show 
tha t the death penalty  was sought in all cases fitting the statu- 
to iy  criteria for imposition of the death penalty, the government 
cannot rely on mere assertions th a t it did not intend to discrim
inate or tha t the cases in w hich death was imposed fit the statu
tory  crrterra for imposrtron of the death penalty.

§ 2922.  Access to data on death eligible cases

"D ata collected by  public officials concerning factors rele
vant to the imposition of the death sentence shall be made 
publicly available.

§ 2923.  Enforcement o f  the chapter

“In any proceeding brought under section 2254, the evidence 
supporting a claim under thrs chapter m ay be presented in an 
evidentiary hearm g and need not be set forth  in the petition. 
N otw ithstanding section 2254, no determ ination on the m er
its of a factual issue m ade by a State court pertinent to any 
claim under section 2921 shall be presum ed to be correct 
unless-

“ (1) the State is in compliance w ith section 2922;

“(2) the determ ination was made in a proceeding in a State 
court in w hich the person asserting the claim was afforded 
rights to the appointm ent of counsel and to the furnrshing of 
investigative, expert and other servrces necessary for the 
adequate developm ent of the claim; and

"(3) the determ ination is one w hich is otherwise entitled to 
be presum ed to be correct under the criteria specified in sec
tion 2254.”
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E x p e r t  fo r  th e  U N  W o rk in g  G r o u p  o n  F o rc e d  D is a p p e a ra n c e s ,  A u s tr ia .  
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A dam a D ie n ?



T h e In te rn a tio n a l C om m ission  o f  J u r is ts  (ICJ), headquar
tered in  Geneva, is a non-governm ental o rg a n iza tio n  in  co n 
su lta tiv e  s ta tu s  w ith  th e  U n ite d  N a tio n s  E co n o m ic  a n d  
S o c ia l C o u n c il, U N E SC O , th e  C o u n c il o f  E u ro p e  a n d  th e  
OAU. F o u n d ed  in  1952 , its  ta sk  is to  d e fe n d  th e  R td e  o f  L aw  
th ro u g h o u t th e  tvo r ld  a n d  to  w o rk  tow ards th e  f u l l  obser
vance  o f  th e  p rov isions in  th e  U niversa l D ec la ra tio n  o f  
H u m a n  R igh ts. I t  is co m p o sed  o f  u p  to  45  d is tin g u ish e d  
ju r is ts  f r o m  a ro u n d  th e  i vorld  a n d  has 78 n a tio n a l sec tions  
a n d  a ff i l ia te d  organ iza tions.


