UNITED
NATIONS E

Di str.
GENERAL

Economic and Social
Council

E/ CN. 4/ 1998/ 39
12 February 1998

Original: ENGLISH

COWM SSI ON ON HUMAN RI GHTS
Fifty-fourth session
Item 8 of the provisional agenda

QUESTI ON OF THE HUMAN RI GHTS OF ALL PERSONS SUBJECTED TO
ANY FORM OF DETENTI ON OR | MPRI SONMENT

Report of the Special Rapporteur on the independence of
judges and | awers, M. Param Cumaraswany

GE. 98-10499 (E)



E/ CN. 4/ 1998/ 39

page 2

CONTENTS

THE MANDATE

METHODS OF WWORK

ACTI VI TIES OF THE SPECI AL RAPPORTEUR

A

B.

E.

F.

Consul tati ons
M ssions/visits
Communi cations with Governnents

Cooperation with intergovernnental and
non- gover nnent al organi zati ons

O her United Nations procedures and bodi es

Pronotional activities

ESTABLI SHVENT OF AN | NTERNATI ONAL CRI M NAL COURT

COUNTRY SI TUATI ONS

A

B.

I nt roducti on

Situations in specific countries or
territories

Bahr ai n

Bangl adesh
Bel ar us

Bol i vi a

Brazil

Canbodi a

Col onbi a

Croatia

Cuba

Egypt

France

Ceorgi a

I ndi a

I ndonesi a Co
Iran (I1slam c Republic of)
Kenya .o
Lebanon

Mal aysi a

Mexi co

Ni geri a

Paki st an

Par agr aphs Page
1 - 6 4
7 7
8 - 27 7
9 - 12 7
13 - 14 8
15 - 19 8
20 - 21 9
22 - 26 9
27 10
28 - 30 11
31 - 178 11
31 - 32 11
33 12
33 - 34 12
35 - 37 13
38 - 39 14
40 - 41 14
42 - 44 15
45 - 48 15
49 - 55 16
56 - 57 18
58 - 64 18
65 - 67 20
68 - 69 21
70 - 73 21
74 - 85 22
86 - 95 24
96 - 98 31
99 - 103 32
104 - 105 33
106 - 116 34
117 - 119 36
120 36
121 - 131 37



E/ CN. 4/ 1998/ 39
page 3

CONTENTS (conti nued)

Par agr aphs Page

Papua New Guinea . . . . . . . . . . . . . 132 - 133 39

Peru e e e e oo 134 - 142 39
Philippines . . . . . . . . . . . . . . . . 143 - 148 42
Rwanda e e e e . ... ... ... .. 149 - 152 43

South Africa . . . . . . . . . . . . . . . 153 - 156 44

Spain . . . . . . . . . . . . . . . . . . . 157 - 159 45
Switzerland . . . . . . . . . . . . . . . . 160 - 163 46
Tunisia . . . . . . . . . . . . . . . . . . 164 - 167 a7

Tur key e e . . . . . . . . . . . . . . . . 168 - 174 48
Venezuela . . . . . . . . . . . . . . . . . 175 - 176 50
Yugoslavia . . . . . . . . . . . . . . . . 177 - 178 51

V. CONCLUSI ONS AND RECOMMENDATIONS . . . . . . . . . 179 - 189 51
A. Concl usi ons e e e e ... ... ... . 179 - 184 51

B. Recommendati ons . . . . . . . . . . . . . . . 185 - 188 52



E/ CN. 4/ 1998/ 39
page 4

I.  THE MANDATE

| nt roduction

1. The present report is submtted pursuant to Comm ssion on Human Ri ghts
resolution 1997/23 of 11 April 1997. This report is the fourth annual report
to the Comm ssion on Human Rights by M. Param Cumaraswany since the mandate
was established by the Conmission in its resolution 1994/41 of 4 March 1994,

renewed by resolution 1997/ 23 and endorsed by the Econom c and Social Counci

inits decision 1997/246 of 22 July 1997 (see al so E/ CN. 4/1995/ 39,

E/ CN. 4/ 1996/ 57 and E/ CN. 4/ 1997/ 32).

2. Chapter | of the present report contains the ternms of reference for the
di scharge of the mandate. Chapter Il refers to the nmethods of work applied by
the Speci al Rapporteur in the discharge of the mandate. |In chapter 111, the

Speci al Rapporteur presents an account of the activities undertaken within the
framework of his mandate in the past year. Chapter |V deals with the
establ i shnment of an international crimnal court. Chapter V contains brief
summari es of urgent appeals and comunications to and fromthe Governnents,
along with the observations of the Special Rapporteur

Terns _of reference

3. At its fiftieth session, the Commi ssion on Human Rights, in

resol uti on 1994/41, noting both the increasing frequency of attacks on the

i ndependence of judges, |lawers and court officials and the |ink which exists
bet ween the weakeni ng of safeguards for the judiciary and | awers and the
gravity and frequency of violations of human rights, requested the Chairnman of
the Comm ssion to appoint, for a period of three years, a special rapporteur
whose mandate woul d consist of the follow ng tasks:

(a) To inquire into any substantial allegations transmtted to him
(...) and report his or her conclusions thereon

(b) To identify and record not only attacks on the independence of the
judiciary, |awers and court officials but also progress achieved in
protecting and enhancing their independence, and make recomendati ons
i ncluding the provision of advisory services or technical assistance when they
are requested by the State concerned,

(c) To study, for the purpose of making proposals, inportant and
topi cal questions of principle with a viewto protecting and enhancing the
i ndependence of the judiciary and | awers.

4, W t hout substantially changing the mandate, the Conm ssion endorsed in
resolution 1995/36 the decision of the Special Rapporteur to use, beginning

in 1995, the short title “Special Rapporteur on the independence of judges and
| awyers”.

5. In resolutions 1995/36, 1996/34 and 1997/ 23, the Comm ssion on Human
Ri ghts took note of the annual report of the Special Rapporteur, expressing
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appreciation for his working nmethods, and requested himto submt another
annual report on the activities relating to his mandate to the Conmmi ssion on
Human Ri ghts.

6. Several resolutions adopted by the Comm ssion on Human Rights at its
fifty-third session are also pertinent to the mandate of the Specia
Rapporteur and have been taken into consideration in exam ning and anal ysing
the information brought to his attention with regard to the different
countries. These resolutions are:

(a) Resol ution 1997/16 on the rights of persons bel onging to nationa
or ethnic, religious and linguistic mnorities, in which the Comm ssion called
upon all special representatives, special rapporteurs and worki ng groups of
t he Conmi ssion to continue to give attention, within their respective
mandates, to situations involving mnorities;

(b) Resol uti on 1997/ 27 on the promption of the right to freedom of
opi nion and expression, in which the Comm ssion invited once again the working
groups, representatives and special rapporteurs of the Comm ssion on Human
Rights to pay attention, within the franmework of their nmandates, to the
situation of persons detained, subjected to violence, ill-treated or
di scrim nated agai nst for having exercised the right to freedom of opinion and
expression as affirmed in the Universal Declaration of Human Rights, the
I nternational Covenant on Civil and Political Rights and other rel evant human
rights instrunents; and invited the working groups, representatives and
speci al rapporteurs of the Comm ssion, within their mandates, to take note of
any deterioration in the right to freedom of expression

(c) Resol uti on 1997/ 28 on hostage-taking, in which the Comr ssion
urged all thematic special rapporteurs and working groups to address, as
appropriate, the consequences of hostage-taking in their forthcom ng reports
to the Conmi ssion;

(d) Resol ution 1997/37 on human rights and thematic procedures, in
whi ch the Comm ssion invited the themati c special rapporteurs and working
groups to: (i) make recomendati ons for the avoidance of human rights
violations; (ii) follow closely the progress made by CGovernnments in their
i nvestigations carried out within their respective mandates; (iii) continue
cl ose cooperation with relevant treaty bodi es and country rapporteurs;
(iv) include in their reports information provided by CGovernnents on follow up
action, as well as their own observations thereon, including in regard to both
probl ems and i nprovenents, as appropriate; (v) include regularly in their
reports gender-di saggregated data and to address the characteristics and
practice of human rights violations under their nmandates that are specifically
or primarily directed against wonen, or to which wonen are particularly
vul nerable, in order to ensure the effective protection of their human rights;
requested the thematic special rapporteurs and working groups to include in
their reports conments on probl ems of responsiveness and the result of
anal yses, as appropriate, in order to carry out their mandates even nore
effectively, and to include also in their reports suggestions as to areas
where Governments m ght request rel evant assistance through the programe of
advi sory services adm nistered by the Ofice of the Hi gh Comm ssioner for
Human Ri ghts; and suggested that the special rapporteurs, representatives,
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experts and chai rpersons of working groups of the special procedures of the
Commi ssi on on Human Ri ghts consider how those mechani snms coul d make avail abl e
informati on on the particular situation of individuals working for the
pronoti on and protection of all human rights and fundamental freedons and how
their protection could be enhanced, taking into account the ongoing

del i berations of the relevant working group of the Conm ssion

(e) Resol ution 1997/42 on human rights and terrorism in which the
Conmmi ssion urged all thematic special rapporteurs and working groups to
address, as appropriate, the consequences of the acts, nethods and practices
of terrorist groups, in their forthcom ng reports to the Comm ssion

() Resol ution 1997/43 on integrating human rights of women throughout
the United Nations system in which the Commi ssion encouraged the
strengt heni ng of cooperation and coordi nation anong all human rights treaty
bodi es, special rapporteurs, special procedures and other human rights
mechani sns of the Commi ssion and the Sub-Conm ssion on Prevention of
Di scrimnation and Protection of Mnorities, and requested that they regularly
and systematically take a gender perspective into account in the
i npl enmentation of their mandates, including information and qualitative
analysis in their reports on violations of the human rights of wonmen;

(9) Resol uti on 1997/ 46 on advi sory services, technical cooperation and
the Vol untary Fund for Technical Cooperation in the Field of Human Rights, in
whi ch the Comm ssion invited relevant United Nations treaty bodies, specia
rapporteurs and representatives, as well as working groups, to continue to
include in their reconmendati ons, whenever appropriate, proposals for specific
projects to be realized under the progranme of advisory services and technica
cooperation in the field of human rights;

(h) Resol ution 1997/62 on human rights in Cuba, in which the
Commi ssion invited the Special Rapporteur on the situation of human rights in
Cuba and the existing thematic nmechani sms of the Commi ssion to cooperate fully
and exchange information and findings on that situation

(i) Resol ution 1997/69 on conprehensive inplenmentation of and
followup to the Vienna Decl aration and Programme of Action, in which the
Commi ssion call ed upon all special representatives, special rapporteurs,

i ndependent experts and thematic worki ng groups of the Conmm ssion to take
fully into account the reconmmendations contained in the Vienna Declaration and
Programme of Action within their respective mandates;

(j) Resol uti on 1997/75 on human rights and mass exoduses, in which the
Commi ssion invited the special rapporteurs, special representatives and
wor ki ng groups of the Conmi ssion and the United Nations human rights treaty
bodi es, acting within their mandates, to seek information, where appropriate,
on problens resulting in mass exoduses of popul ations or inpeding their
voluntary return hone and, where appropriate, to include such information,
together with reconmendati ons thereon, in their reports, and to bring such
information to the attention of the H gh Comm ssioner for Human Rights for
appropriate action in fulfilnment of her mandate, in consultation with the
United Nations High Commr ssioner for Refugees;
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(k) Resol ution 1997/ 78 on the rights of the child, in which the
Commi ssion, recomrending that, within their mandates, all relevant human
ri ghts nmechanisns and all other relevant organs and nechani sns of the
United Nations system and the supervisory bodies of the specialized agencies
pay attention to particular situations in which children are in danger and
where their rights are violated and that they take into account the work of
the Committee on the Rights of the Child, took various decisions with respect
to the situation of children in various circunmstances of difficulty.

1. METHODS OF WORK
7. The Speci al Rapporteur, in the fourth year of his nandate, continued
foll owi ng the nethods of work described in the first report of his tenure
(E/ CN. 4/ 1995/ 39, paras. 63-93).
[11. ACTIVITIES OF THE SPECI AL RAPPORTEUR
8. The foll owi ng sections give an account of the activities carried out by
the Special Rapporteur in the inplenentation of the mandate entrusted to him

by the Comm ssion on Human Ri ghts.

A. Consul tations

9. The Speci al Rapporteur visited Geneva for his first round of
consultations from1 to 8 February 1997 in order to finalize his reports to
the Comm ssion. He held consultations with representatives of the Pernmanent
M ssions of Belgium China, India and Nigeria.

10. He visited Geneva for his second round of consultations from 24 March
to 8 April 1997 in order to present his report to the Conmi ssion at its
fifty-third session. During this period the Special Rapporteur net with
representatives of the Latin Anerican G oup, the Western Group and the Asian
Group and other regional groups to brief themon his work as Specia
Rapporteur and to answer any questions they m ght have. He also held
consultations with representatives of the Government of Nigeria. |In addition
he held a briefing for interested non-governnental organizations and al so net
i ndividually with several non-governnental organizations.

11. The Speci al Rapporteur visited Geneva for his third round of

consul tations from20 to 23 May 1997 and to attend the fourth nmeeting of
speci al rapporteurs/representatives, experts and chai rnen of working groups of
t he speci al procedures of the Conm ssion on Human Ri ghts and of the advisory
servi ces programe, which was held from 20 to 23 May.

12. In conjunction with his mssions to Belgiumand the United Kingdom the
Speci al Rapporteur stopped over in Geneva from 31 Cctober to 7 Novenber 1997
for consultations. Again, in conjunction with his visit to New York, the
Speci al Rapporteur stopped in Geneva from22 to 29 Novenber 1997 for further
consul tations.
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B. Mssions/visits

13. During 1997, the Special Rapporteur undertook a field mssion to

Bel gium (14 to 18 Cctober 1997) followed by a mssion to the United Ki ngdom
(20 to 30 Cctober 1997). The Special Rapporteur’s reports on these m ssions
contai ning his findings, conclusions and recommendati ons can be found in
addenda to the present report.

14. During the period under review the Special Rapporteur inforned the
Governnments of Indonesia and Tunisia of his wish to carry out an in situ
i nvestigation. He remi nded the Governnments of Pakistan and Turkey of his
previ ous requests to undertake a m ssion to those countries.

C. Comruni cations with Governnents

15. During the period under review, the Special Rapporteur transmtted
18 urgent appeals to the followi ng 12 States: Bangl adesh, Col onbia, Egypt,
I ndi a, Mexico, Pakistan (4), Peru, Philippines (2), Tunisia, Turkey (3),
Venezuel a and Yugosl avi a.

16. Seeking to avoi d unnecessary duplication of the activities of other
thematic rapporteurs and country-specific rapporteurs, the Special Rapporteur
has joi ned during the past year with other special rapporteurs and worKking
groups to transmt seven urgent appeals on behalf of individuals to the
Governnments of the seven followi ng countries: Bolivia, together with the
Speci al Rapporteur on extrajudicial, summary or arbitrary executions on

6 March 1997; Brazil, jointly with the Special Rapporteur on extrajudicial
summary or arbitrary executions on 20 June 1997; Col ombia, together with the
Speci al Rapporteur on extrajudicial, summary or arbitrary executions on

17 July 1997; India, jointly with the Special Rapporteur on extrajudicial
summary or arbitrary executions on 13 June 1997; the Islamc Republic of Iran
together with the Special Representative on the situation of human rights in
Iran, the Special Rapporteur on the promption and protection of the right to
freedom of opinion and expressi on and the Special Rapporteur on extrajudicial
summary or arbitrary executions on 2 July 1997; the Philippines, together with
the Working Group on Enforced or Involuntary D sappearances; and Rwanda
jointly with the Special Rapporteur on torture, the Special Rapporteur on the
situation of human rights in Rwanda and the Special Rapporteur on
extrajudicial, summary or arbitrary executions on 23 January 1997.

17. The Speci al Rapporteur transmtted 26 comruni cations to the

foll owi ng 18 Covernnents: Bahrain, Brazil, Colonbia, Croatia, France,
Ceorgia, India (4), Indonesia (2), Kenya (2), Lebanon, Ml aysia (2),
Mexi co, Paki stan, Papua New Gui nea, Philippines (2), Rwanda, Spain and
Uni ted Ki ngdom (2)

18. The Speci al Rapporteur has also joined with other special rapporteurs to
transmt three comunications to the Governnents of the follow ng three
countries: Switzerland, together with the Special Rapporteur on torture

on 13 June 1996; Tunisia, together with the Special Rapporteur on the
pronoti on and protection of the right to freedom of opinion and expression
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on 4 Decenber 1997; Turkey, together with the Special Rapporteur on the
pronmoti on and protection of the right to freedom of opinion and expression
on 7 COctober 1997.

19. The Speci al Rapporteur received replies to urgent appeals fromthe
Governnments of the follow ng eight countries: Bangladesh, Bel arus, Egypt,

I ndi a, Pakistan, Peru (6), Tunisia and Turkey. Replies to joint urgent
appeals were received fromthe Governnents of India and the Islam c Republic
of Iran. Replies to conmunications were received fromthe Governments of the
following 12 countries: Colonbia (4), Croatia, Cuba, Georgia (1), India (5),
I ndonesi a, Kenya, Malaysia, Mexico, Philippines, Spain and United Ki ngdom (2)
Replies to joint conmunications were received fromthe Governnents of
Switzerland (2) and Turkey. O her comruni cati ons were received fromthe
Governnments of Bahrain and Peru (2).

D. Cooperation with intergovernnental and
non- gover nnent al _organi zati ons

20. The Speci al Rapporteur continued his dial ogue with intergovernmental and
non- governnental organizations in the inplenmentation of his mandate. The
Speci al Rapporteur thanks these organi zations for their cooperation and

assi stance during the year.

21. In its previous correspondence with the Special Rapporteur, the

Wor |l d Bank addressed its concern at the incidence of corruption in the
judiciary, particularly in devel oping countries. O |late, the Specia
Rapporteur has been receiving informati on of a general nature of such
corruption in sonme countries. The Special Rapporteur will liaise with the
World Bank on this issue to consider the feasibility of drawing up a progranme
of cooperation in this area

E. Oher United Nations procedures and bodies

1. Cooperation with special rapporteurs and worKking
groups of the Comm ssion on Hunan Ri ghts

22. The Speci al Rapporteur continued to work closely with the nmandate of

ot her special rapporteurs and working groups. As previously indicated, the
Speci al Rapporteur, in order to avoid duplications, where appropriate has
joined in interventions with other special rapporteurs and working groups.

The Speci al Rapporteur has al so sought a joint mssion to Tunisia with the
Speci al Rapporteur on the pronotion and protection of the right to freedom of
opi nion and expression. The Special Rapporteur continued to make reference to
reports of other special rapporteurs and working groups on issues relevant to
hi s mandat e.

2. Cooperation with the Crine Prevention and
Crimnal Justice Division

23. In his third report (E/ CN. 4/1997/32, paras. 26-29), the Specia
Rapporteur referred to the inportance of the work done by the Crine Prevention
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and Crimnal Justice Division in overseeing the inplenmentation of the Basic
Principles on the Independence of the Judiciary and the need for the Specia
Rapporteur to work closely with that Division

24, The Speci al Rapporteur could not attend the Sixth Session of the

Conmi ssion on Crine Prevention and Crimnal Justice in Vienna, which was held
from28 April to 9 May 1997. However, he was infornmed by the Centre for
International Crinme Prevention of the Ofice for Drug Control and Crine
Prevention in Vienna that replies to the questionnaire regarding the use and
application of the Basic Principles on the Independence of the Judiciary had
been received from 77 countries as of 16 Decenber 1997. The Specia
Rapporteur was also informed that the Crine Prevention and Crimnal Justice
Division is still in the process of undertaking a simlar survey on the

i npl enmentation of the Basic Principles on the Role of Lawers and the

Gui delines on the Role of Prosecutors. The Special Rapporteur will continue
liaising with the same Division and will work closely with it for greater

di ssem nation of the Basic Principles on the | ndependence of the Judiciary and
its application in Menber States.

3. Cooperation with UNDP

25. The Speci al Rapporteur thanks UNDP for the assistance and cooperation
extended to himby UNDP offices in various countries.

4, Cooperation with the Activities and Programmes Branch of the
Ofice of the High Conmi ssioner for Human Ri ghts ( OHCHR)

26. As nmentioned in his third report, the Special Rapporteur is

col |l aborating with the Activities and Programes Branch of the Ofice of the
H gh Comm ssioner for Human Rights to develop a training manual for judges and
| awyers (E/CN. 4/1997/32, para. 31), as part of the United Nations Decade for
Human Ri ghts Education. The Special Rapporteur attended an expert neeting
from5 to 8 May 1997 to review the draft manual. The draft will be revised on
the basis of substantive comrents made by the participants at the expert
meeting and will be further piloted through forthcom ng courses to be offered
to judges and | awyers by the OHCHR progranmme of technical cooperation, before
its final publication. The Special Rapporteur expects this manual to
constitute a conprehensive curriculumfor the training of judges and | awers
on international human rights standards, to be adapted case by case to
particul ar nati onal needs and | egal systens.

F. Pronotional activities

27. As stated in his third report, the Special Rapporteur considers the
pronoti on of the inportance of the independence of the judiciary and the | ega
prof ession for respect for the rule of law in a denpocratic society, in the
spirit of the Vienna Declaration and Programe of Action, to be an integra
part of his mandate. |In this regard, the Special Rapporteur continued to
receive invitations to address |egal forums, sem nars, conferences and
training programmes. Due to other conmitnents during the year, the Specia
Rapporteur could not accept all the invitations. Nevertheless, the Specia
Rapporteur accepted the follow ng invitations:



E/ CN. 4/ 1998/ 39
page 11

(a) In Canbodia, from23 to 25 June 1997, the Special Rapporteur
addressed the opening of the judicial training progranme organi zed by the
Canmbodi an Law Training Project. He held consultations with the Mnister for
Justice, the local OHCHR office and other donor organizations.

(b) From 25 to 30 August 1997 the Speci al Rapporteur attended the
fifteenth LAWASI A Conference in Mnila where he delivered several addresses
and participated in panel discussions with several Chief Justices of the
Asi an- Paci fic region.

I'V. ESTABLI SHVENT OF AN | NTERNATI ONAL CRI M NAL COURT

28. The Speci al Rapporteur wi shes to express his appreciation for the
efforts of the Preparatory Commttee on the Establishnent of an Internationa
Crimnal Court (created by General Assenbly resolution 50/46 of

11 Decenber 1995) which has been meeting periodically to create a draft treaty
on the establishnent of a permanent international crimnal court to be put
before a conference of plenipotentiaries in Rone in June-July 1998. The
Speci al Rapporteur supports a strong permanent international crimnal court
with jurisdiction over serious violations of international human rights and
humani tari an | aw.

29. Wth regard to the i ndependence and inpartiality of such a court, the
Speci al Rapporteur is firmy of the opinion that the permanent internationa
crimnal court must have a strong i ndependent prosecutor who can initiate

i nvestigations on his own notion w thout any political or other
considerations. A prosecutor with the requisite independence and inpartiality
wi |l add considerably to the integrity and i ndependence of the court.

30. As the Special Rapporteur discussed in his earlier report to the

Commi ssion (E/CN. 4/1997/32, paras. 45 and 46), it is inportant that the nethod
of remuneration of judges of the court fromits inception be seen to be
conpatible with their security of tenure so as to maintain their independence.
It is equally inportant for the court’s decisions, either interlocutory or
final, to be conplied with by States. |If States are pernmitted to ignore its
deci sions, the very object of the establishment of the court will be defeated
and public confidence in the integrity of the court lost. The statute
therefore nust provide for a procedure to secure conpliance when there is a
failure to do so. The Special Rapporteur hopes that these issues will be
adequately addressed at the next Preparatory Conmittee neeting before the
final draft statute is presented in Rome.

V. COUNTRY SI TUATI ONS

A. | nt roduction

31. Thi s chapter contains brief summaries of the urgent appeals

and comuni cations transmtted to Governments between 1 January

and 10 Decenber 1997, as well as replies to the allegations received fromthe
Governnments between 1 January 1997 and 28 January 1998, including neetings the
Speci al Rapporteur had with government representatives. 1In addition, the
Speci al Rapporteur takes note in this chapter of the activities of other
mechani sms which are related to his mandate. Where he has deenmed it
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necessary, the Special Rapporteur has included his own observations. He

wi shes to enphasi ze that appeals and communi cations reflected in this chapter
are based exclusively upon information that has been transmitted to him
directly. Where information was insufficient, the Special Rapporteur was not
in a position to act. Further, he deeply regrets that |ack of sufficient
human resources has prevented himfromacting upon all the information
transmitted to himduring the past year, and he apol ogi zes to the

organi zati ons who have provided himw th wel | -docunented and wel | -researched
reports on particular situations. The Special Rapporteur also recognizes that
probl ems concerning the i ndependence and inpartiality of the judiciary are not
confined to the countries mentioned in this chapter. In this regard, he

wi shes to enphasize that readers of the present report should not interpret
the omi ssion of a particular country fromthis chapter as indicative that the
Speci al Rapporteur considers that there are no problens with the judiciary in
that country.

32. In preparing this report, the Special Rapporteur took note of reports
of his colleagues, M. Thonas Hammarberg, Special Representative of

the Secretary-General on the situation of human rights in Canbodi a;

Ms. Elisabeth Rehn, Special Rapporteur on the situation of human rights in
the territory of the former Yugoslavia, and M. M chel Moussalli, Speci al
Representative on the situation of human rights in Rwanda.

B. Situations in specific countries or territories

Bahr ai n

Communi cation fromthe Governnent

33. On 7 May 1997, the Covernnent of Bahrain transmitted a letter to the
Speci al Rapporteur requesting clarification on the passage in his report to
the fifty-third session of the Conm ssion on Human Ri ghts which expressed
concern that “the trials before the State Security Court violate article 14 of
the International Covenant on Civil and Political R ghts owing to the apparent
| ack of due process in the Court” (E/ CN. 4/1997/32, para. 76).

Communi cation to the Governnent

34. On 12 Novenber 1997, the Special Rapporteur replied to the letter

of 7 May 1997, explaining that he had received serious allegations concerning
the alleged | ack of due process within the State Security Court. According to
t he source, defendants are not all owed access to | egal counsel until they are
brought to the State Security Court; defence | awers allegedly do not have
access to court docunents, nor do they have adequate time to prepare a defence
for their clients; defence |awers are given limted access to their clients
during the trials before the State Security Court; and the sessions before the
Court are allegedly held in canera. Further, article 7 of the Crim nal
Security Court Law provides that “the verdict passed by the court shall be
final and shall not, in any manner, be appeal ed agai nst, unless the said
verdi ct has been passed in the absence of the accused, in which event, the
procedure stated in the foregoing article shall apply”. It was al so brought
to the Special Rapporteur’s attention that of three State Security Courts, two
are presided by nenbers of the Al -Khalifa fam |y which governs the State of
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Bahrain. The Special Rapporteur took note of the fact that the State Security
Court Law does in fact provide for procedural guarantees that address the

al | egations contained in the communi cati ons sent by the Special Rapporteur to
the Government. However, the source presented allegations concerning specific
cases in which these procedural guarantees were not followed by the State
Security Court, allegations that were summarized in the comruni cations sent to
t he Government on 16 Cctober 1996 and 18 Novenber 1996.

Bangl adesh

Communi cation fromthe Special Rapporteur

35. On 14 February 1997, the Special Rapporteur sent an urgent appeal to the
Gover nment of Bangl adesh to express his concern over the | egal situation of
Ms. Zobaida Rashid, wi fe of Colonel Rashid. According to the source,

Ms. Rashid was arrested on 3 Novenber 1996 in her Dhaka residence on a remand
order and held for five days, during which tine she was reportedly tortured to
make her confess. It has been reported that she was brought before the Chief
Metropol i tan Magistrate on 12 Novenber 1996 wi thout the presence of her
attorney and that the charges against her were unclear. Attenpts to
mani pul ate the | egal proceedings were also reported; in particular, her
defence attorney was misinformed of the dates of Ms. Rashid s appearances in
court and he did not have access to documents relating to the case.

Communi cation fromthe Governnent

36. In February 1997, the CGovernnent provided the Special Rapporteur with a
reply to the urgent appeal sent on behalf of Ms. Zobaida Rashid. The
Government stated that Ms. Rashid was arrested on 3 Novenmber 1996 in the
presence of her attorney, M. Forman Ali, and was prosecuted for possession of
illegal arms. She was held at a police remand centre for five days and on

9 Novenber 1996, she was produced before the Chief Metropolitan Magistrate,
who granted further remand for four days. The allegation that she was
tortured during her detention is false and unfounded. The CGovernnent added
that the investigation has established the involvenent of Ms. Rashid in a
crimnal conspiracy to kill the then President of Bangl adesh, Bangabandhu

Shel kh Muj i bur Rahman, and 32 others, including pregnant wonmen and chil dren
but she was never charged with any subversive act agai nst the CGovernnment and
she was never detained under the Special Powers Act 1974. The CGovernnent al so
asserted that she has been very well treated in jail and that she was all owed
to receive visitors and | awers. The CGovernnment also |isted the nanmes of

rel ati ves and advocates who visited her in detention between 1996 and
February 1997.

Observati ons

37. The Speci al Rapporteur thanks the Covernnent for its pronpt response to
his intervention. The Special Rapporteur has not heard further fromthe
Gover nnment .
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Bel ar us

Communi cation fromthe Governnent

38. On 10 January 1997, the Governnent provided the Special Rapporteur with
areply to his letter dated 12 Novenber 1996 regarding the all eged process of
suspendi ng the Constitutional Court by the head of State following its
deci si on concerning the referendumon two draft constitutions. The response
of the Government contained information with regard to provisions enbodied in
the Constitution concerning the adm nistration of justice and the appoi nt nent
and i ndependence of judges. It also gave detailed information regarding the
organi zation of the judicial systemand the status of judges as contained in
the Republic of Belarus Act of 13 January 1995. The Speci al Rapporteur was

al so informed of the appoi ntnent proceedings, the activities and the
conpetence of the Constitutional Court judges. The Governnent stated that the
above-nentioned general information related to the period covered by the
inquiry fromthe Special Rapporteur concerning the situation of judicia
organs in Belarus. Finally, the Governnent added that on 24 November 1996,
the Republic of Bel arus adopted a new Constitution by referendum whi ch amended
the procedure for the appointnent of judges. The President of the
Constitutional Court, the President of the Supreme Court and the President of
the Supreme Economic Court are now appointed by the President with the consent
of the Council of the Republic, whereas these persons were all elected by the
Suprene Council under the previous Constitution. The new Constitution has

al so increased the menmbership and age limt of the Constitutional Court.

Observati ons

39. The Speci al Rapporteur would |ike to thank the Government for its
response. However, he notes that the CGovernnent did not provide himwth
information regarding the specific allegation he sent. He remains concerned
that the judiciary may not be independent fromthe executive branch

Bol i via

Communi cation to the Governnent

40. On 6 February 1997, the Special Rapporteur transmitted an urgent appea
jointly with the Special Rapporteur on extrajudicial, sumary or arbitrary
executions concerning the case of |awer and President of the non-governnenta
Per manent Human Ri ghts Assenbly of Bolivia, M. Wil do Al barracin, who had
reportedly been detained by eight policenen. According to the informtion
recei ved, he was severely beaten and threatened with death. He was recently
transferred to the headquarters of the Technical Judicial Police in La Paz and
then taken to a hospital. It is reported that the incident nay be related to
a statenent nade by Waldo Al barracin to the press about a viol ent encounter
between miners and the police which took place in the Amayapanpa regi on of
Bolivia and in which nine people were killed.

Observati ons

41. At the tinme the present report was finalized, no reply had been received
fromthe Government.
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Brazi |

Communi cations to the Government

42. On 20 June 1997, the Special Rapporteur sent an urgent appeal jointly
with the Special Rapporteur on extrajudicial, sunmary or arbitrary executions
concerning the State prosecutor, Luis Renato Azevedo da Silveira, and his
assistant, |awer Marcel o Denaday. It was reported that on 12 June 1997,

Mar cel o Denaday suffered an attenpt on his life while he was driving with his
wi fe and children. According to the information received, Marcel o Denaday and
Luis Renato Azevedo da Silveira were investigating the nmurder of Carlos
Batista de Freitas, a case in which nenbers of the police organization
Scuderie Detective le Cocqg (SDLC) were allegedly involved. It was also
reported that Luis Renato Azevedo da Silveira had been investigating the
activities of SDLC for some tine. Menbers of the police and of the judiciary
may reportedly be involved in this organization. Furthernore, Luis Renato
Azevedo da Silveira had requested police protection, which was deni ed due to
| ack of resources.

43. On 24 Septenber 1997, the Special Rapporteur sent a comunication to the
Gover nment concerni ng Pedro Montenegro, a | awer, nmenber of the Permanent
Forum Agai nst Vi ol ence of Al agoas (FPCV-Al) and member of Ammesty
International Brazil Section, and Marcel o Nasci nento, |awer and President of
the G upo Gay de Al agoas and nmenber of the FPCV-Al. It was alleged that both
of them had recei ved anonynous tel ephone calls warning themthat unless they
dropped their investigations into the murders of two honpbsexual s and a
transvestite on 6 June 1996, they would be kill ed.

Observati ons

44, The Speci al Rapporteur regrets that no reply fromthe Governnment has
been received to date.

Canbodi a

45, Bet ween 23 and 25 June 1997, the Special Rapporteur visited Canbodi a at
the invitation of the International Human Rights Group to address the opening
of the training progranme for the judges of Canbodi a organi zed by the
Canmbodi an Law Trai ni ng Project.

46. On 24 June, the Special Rapporteur called on the Mnister of Justice of
Canmbodi a and expressed his concern over the state of judicial independence in
that country. O particular concern to the Special Rapporteur was the failure
on the part of the Government to convene the Suprenme Council of Mgistracy,
which is the constitutional mechanismfor the appointnment of judges. The
Speci al Rapporteur |learnt that there have been a few appoi ntnents of judges by
the Governnent, which may be unconstitutional. Such appointnents could have
very serious inmplications on the judgenents and decisions of those judges.

47. The M nister of Justice expressed his difficulties in convening the
Counci | because of political differences between the two parties then sharing
gover nment al power.
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48. The Speci al Rapporteur associates hinmself with the concerns expressed by
the Special Representative of the Secretary-Ceneral for Canbodia over the

i ndependence of the judiciary in Canbodia, as expressed in his recent report
to the General Assenbly (A/52/489).

Col onbi a

Communi cations to the Governnment

49. On 17 July 1997, the Special Rapporteur sent an urgent appeal jointly
with the Special Rapporteur on extrajudicial, sunmary or arbitrary executions
concerning lawer and City Orbudsman of San Calixto José Estanislao Amaya
Paez. It has been reported that M. Amaya Paéz had received a death threat
froma paramlitary group called *Autodefensas del Catatunmbo” which ordered
himto | eave the region within eight days. According to the information
received, this paramlitary group is linked with the Col onbi an security
forces.

50. On 1 August 1997, the Special Rapporteur transmitted a comunication to
t he Governnment concerning | awers José Luis Marul anda Acosta and

Augusto Zapata Rojas. It was alleged that menbers of the Colonmbian mlitary
had submtted a report stating that both nmen were active nenbers of the

Nati onal Liberation Army (ENL). Reportedly, this was based on

M. Marul anda Acosta's defence of Jhon Jairo Ccanpo Franco, who was arrested
and charged with being a nenber of the ENL. The source further alleged that
M. Maral unda Acosta and M. Zapata Rojas, who nerely shares an office with
M. Marul anda Acosta, began having problens following the forner's refusal to
allow his client to be photographed with allegedly confiscated material. The
phot ographs were to be sent to the national press.

51. On 17 Novenber 1997, the Special Rapporteur sent an urgent appea
concerning |l awers Alirio Uibe Mifioz, Rafael Barrios Mendivil and

M guel Puerto Barrera, nenbers of the “José Alvear Restrepo” |awers’
collective. Allegedly, the awers had suffered threats and harassnent for
several nonths. It was reported that Alirio Uribe Mifioz, President of the

col l ective, was accused of supporting a wing of the ENL. The accusations were
reportedly made in a report submitted by the arny to the Bogotéa regi ona

prosecutor’s office. It was also reported that M guel Puerto Barrera, |ega
representative of the victinms, was declared a mlitary objective by the arny.
Finally, Rafael Barrios Mendivil, |egal representative of the famlies and

survivors of the Caloto massacre, had been reportedly subjected to constant
tailing, harassment and threats.

Communi cations fromthe Governnent

52. On 1 Cctober 1997, the CGovernnment sent a reply to the comrunication
transmtted by the Special Rapporteur concerning | awers Luis Marul anda Acosta
and Augusto Zapata Rojas. According to the Governnment, the Fiscalia Regiona
Del egada of the city of Arnmenia is investigating Jhon Jairo Ocanpo for charges
of rebellion. The investigation started on 7 February 1997 and on 22 Apri

the Prosecutor ordered the arrest of Jhon Jairo Ccanpo. On 9 May the
Prosecutor decided to release him The investigation is currently in the

exam nation proceedi ngs, collecting evidence, in order to clarify the facts.
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53. On 3 Decenber 1997, the Governnent provided additional information with
regard to the above-nenti oned case. The Governnent inforned the Specia
Rapporteur that according to a report submitted by the judicial attorney
(Procurador Judicial en lo penal) in the city of Arnenia, there were no
irregularities in the investigation of the case of Jhon Jairo Ccanpo that
justify the appointnent of a Special Agent; however, the judicial attorney
ordered special surveillance to the process. Furthernore, the Government

i nformed that the conplaint made by | awer José Luis Marul anda Acosta was at
that moment under investigation. On 16 Decenber 1997, the Governnent of

Col onmbi a provi ded the Special Rapporteur with a reply to his comunication
dated 16 Novenber 1997 regarding the case of the nmenbers of the “José Al vear
Restrepo” |awyers' collective. According to the Governnent, the case had been
studi ed by the conpetent authorities of the Governnent. |In particular, the
Conmittee on the Regul ation and Eval uati on of Risks of the Progranme of
Speci al Protection for Wtnesses and Threatened Persons of the Human Ri ghts
Admi ni strative Special Unit of the Mnistry of Interior had ordered the
adoption of the neasures for protecting the office and the integrity of the
menbers of the collective. These security neasures, located in the “Edificio
de Avancia” in the city of Santa Fe in Bogota, included the installation of a
reinforced security door at the entry level, a closed-circuit security system
and an entry systemfor staff involving an el ectronic keyboard and magnetic
cards. Mbdreover, a sem nar on self-protection was organi zed for the nmenbers
of the collective. Rafael Maria Barrios, Reynaldo Villalba and

Pedro Julio Mahecha had been gi ven bull et proof vests and cellul ar tel ephones
in which the tel ephone nunbers of the security branch of the Mnistry of
Interior had been programmed in the event that an emergency arose. The
Direction of Protection of the Admi nistrative Department of Security was
requested to undertake a study of threats issued against M. Alirio Uribe,

M. Rafael Barrios, M. Barrios Mendivil and M. Puerto Barrera and to
evaluate the risks. The Government said that notw thstanding the previous
conmuni cation, it had not been possible to obtain within the given tine
detailed information relating to the investigations concerning the nmentioned
al l egations. The Governnent requested an extension of two nmonths in order to
present its observations concerning the allegations made by the nmenbers of the
“José Alvear Restrepo” |lawers' collective.

54, On 23 January 1998, the Governnent provided the Special Rapporteur with
the requested additional information. According to the Governnent, the Public
Prosecutor's Departnent had stated in a recent comruni cation that the
Terrorism Unit of the Bogota Regional Prosecutor's Ofice confirmed that the
Unit was not undertaking any proceedi ngs agai nst M. Uribe Mifioz,

M. Puerto Barrera or M. Barrios Mendivil on the contrary, the Unit was

i nvestigating the threats against them |In addition, the Special Rapporteur
was informed that the Protection Departnment had undertaken the study of the

| evel of risk and intimdation of the three nen. The study was being
considered by the Conmttee on the Regul ati on and Eval uati on of Ri sks, and the
Speci al Rapporteur would be provided with the Cormittee's concl usi ons.

Observati ons

55. The Speci al Rapporteur thanks the Government of Col onbia for the
responses provi ded. However, he notes that the replies dated 1 Cctober 1997,
3 and 16 Decenber 1997 and 23 January 1998 do not address the Specia
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Rapporteur’s concerns about | awers Dr. Marul anda Acosta and Dr. Zapata Roj as.
The Speci al Rapporteur will continue to nonitor devel opnments in the three
conpl ai nts.

Croatia

Communi cation to the Governnent

56. On 4 Novenber 1997, the Special Rapporteur sent a comunication to the
Government contai ning general allegations concerning the judiciary in Croatia.
According to the information received, several judges were reportedly relieved
fromtheir posts follow ng decisions by the State Judicial Council which were
al l eged to have been notivated nore by the national origin or political views
of the judges than by their professional conpetence. The President of the
Suprene Court, Dr. Krunislav Qujic, was reportedly disnm ssed follow ng a

deci sion of the Hi gh Judiciary Council on 4 January 1997 which was alleged to
be connected to his determination to work independently of the ruling HDZ
political party. Sonme dysfunctions of the judiciary were also brought to the
Speci al Rapporteur’s attention, in particular the pre-selection of judicia
candi dates by the Mnister of Justice. Further, security of tenure is not
guaranteed for judges. The Croatian courts have also reportedly experienced
difficulties with inplenmenting their decisions, particularly with respect to
cases agai nst nmenbers of the Croatian arny and the police, or where rulings
were in favour of non-Croats. It was also reported that the accused' s right
to have an attorney present during the investigative phase and during an
appeal against investigative detention was not always respected.

Communi cation fromthe Governnent

57. On 14 January 1998, the Special Rapporteur received a comruni cation from
the Governnent of Croatia in response to his letter of 4 Novenber 1997. Save
for setting out generally the constitutional provisions governing the
judiciary in Croatia and stating that the renoval of the former President of
the Supreme Court was not notivated by political considerations, the issues
raised in the Special Rapporteur’s letter were not addressed. The Specia
Rapporteur therefore intends to follow up on the matter

Cuba

Communi cations fromthe Governnent

58. On 25 February 1997, the CGovernnment sent a response to a letter
transmtted by the Special Rapporteur on 8 July 1996 concerning the Cuban

| egi sl ati on on the independence of judges and | awyers and the cases of Cuban
| awyers Leonel Mrején Al magro and René Gdémez Manzano.

59. The Governnent of Cuba provided information on the reforns of the
judiciary since the ending of the previous reginme, particularly the |aw that
abol i shed the Emergency Tribunals and the Crim nal Division of the H gh Court.
Both institutions then had the power to inpose severe puni shments sumarily

wi t hout conplying with fundanmental guarantees for the accused and wi t hout
right of appeal to a higher tribunal. The Governnment further explained that
the principle of the independence of the judiciary is enshrined in the
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Constitution and in the 1990 Law on the Tribunales Popul ares. Decree-Law 81
of 1984 provides, inter alia, that “the exercise of the legal profession is
free” and that |awers are independent and accountable only to the |aw
Article 5 of Decree-Law 81 defines the Organi zaci 6n Naci onal de Bufetes

Col ectivos (National Organization O Collective Law Ofices) as a public

i nterest professional |egal entity, autononobus and national, whose nenbership
is voluntary and which is regulated by the law and its own agreenments and
provi si ons.

60. The Crimnal Procedure Law of Cuba contains provisions with regard to
the functions of lawyers, including menbers of the Organizaci 6n Naci onal de
Buf etes Col ectivos. Regarding the latter, the law states, inter alia, that

di sci plinary measures agai nst the nmenbers of the organization my be appeal ed
to the highest |evels and that disciplinary sanctions may be applied by the
courts against |egal professionals for professional msconduct in the
performance of their functions.

61. In addition, the Governnent inforned the Special Rapporteur that the
freedom of associ ation and of speech of |awers is recognized in

articles 53 and 54 of the Constitution and, for the nmenbers of the

Organi zaci 6n Naci onal de Bufetes Colectivos, in article 34 of its Regul ations.
Mor eover, Decree-Law 81 states that | awers may organi ze and conduct | ega
literacy progranmes for the public.

62. The Governnment questioned the notives of the source who conplained to
the Speci al Rapporteur and suggested that he establish clear rules of

adm ssibility for allegations. As an exanple, concerning the case of |awer
Leonel Mbrej6n Al magro, the Governnent expl ained that he had been expelled by
the Organizaci 6n Naci onal de Bufetes Col ectivos because of repeated and
serious failures to carry out his professional duties, thereby harm ng both
his clients and the prestige of the organization. As provided for by |aw,

M. Morej6n had appealed to the Mnister of Justice, alleging that although he
had rmade mi stakes, those were due to the nunber of cases with which he had to
deal and to his weakness with respect to certain details. The Mnister upheld
t he expul si on.

63. Regardi ng the case of M. Ginez Manzano, the Governnment expl ai ned that
his request to create a | awers' association was rejected because it would
have had simlar objectives to those of the existing Uni 6n Naci onal de
Juristas de Cuba, which would be contrary to Cuban | aw.

Observati ons

64. The Speci al Rapporteur thanks the Governnment for its detailed response.
Fromits response, it does appear that the Governnment, through the M nister of
Justice, has sonme control over disciplinary sanctions on |awers.

Principle 28 of the United Nations Basic Principles on the Role of Lawers
provi des: “Disciplinary proceedi ngs agai nst | awers shall be brought before
an inpartial disciplinary conmttee established by the | egal profession
before an i ndependent statutory authority, or before a court, and shall be
subject to an independent judicial review (enphasis added). The fact that
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M. Leonel Morejon Al nagro appealed to the Mnister of Justice and the
M ni ster dism ssed the appeal, indicates that there may not be a provision in
the legislation for an independent judicial review as provided in principle.

Egypt

Communi cation to the Governnent

65. On 23 Septenber 1997, the Special Rapporteur sent an urgent appea
concerning | awyers Mhammuad Sul ayman Fayyad and Handi Haykal, arrested

on 17 June 1997 in the town of Banha for criticizing, in a public gathering,
Law 96 of 1992. They were reportedly charged with possession of printed
material critical of Law 96, which allows | andowners to evict farners, and
with inciting farners to oppose the Law, although by peaceful neans.
According to the information received, they were tortured in Tora penitentiary
by security officers. They were then transferred to the High Security Prison
in Tora. The authorities did not informtheir lawers or famlies of their
wher eabouts until 19 June and, even then, they were unable to receive visits
due to a ban forbidding visits by awers and relatives to detainees. The
Speci al Rapporteur was also informed that on 9 August 1997, Sayyed

Ahmad al - Tokhi, a |awer fromthe Egypti an Organizati on of Human Ri ghts
(EOHR), was arrested at Cairo airport allegedly in connection with his
peaceful activities in opposition to Law 96. For two days he was held in
three different detention centres w thout charges being brought against him
According to the source, he was finally interrogated on 11 August in the
presence of defence |lawers at the State Security Prosecution Ofice. Before
being transferred to Mazra' at Tora prison, where he was reportedly detained at
the time of the intervention, he was held in al-Mhkoum prison in Tora where
he was said to have been ill-treated. He has been charged with verbally
pronmoting i deas which contradict the fundamental principles of the ruling
regi ne.

Communi cation fromthe Governnent

66. On 15 Cctober 1997, the Governnent provided the Special Rapporteur with
a reply to his urgent appeal, in which it confirmed that all the rights of the
persons in question were respected and that their cases were being dealt with
in an orderly manner according to the |law. Regarding the cases of

M. Mohamed Soliman Fayed and M. Handy Hei kal, the Government informed the
Speci al Rapporteur that both persons had conducted preneditated and organi zed
agitation instigating farmers to oppose by force the inplenentati on of the new
Law 96 of 1992 on tenancy agreements in regard to agricultural |and.

According to the Governnent, both persons have been arrested by order of the
Public Prosecutor followi ng a search of their residence where printed materia
calling for opposition by force to the Law was found. The Government
mentioned that while the two persons were inprisoned in the Tora penitentiary,
they attacked sone mlitary police working in the prison. Those incidents
were investigated. Regarding the case of M. Ahned Altouhky, the Government

i nformed the Special Rapporteur that he was arrested on 9 August 1997 at Cairo
airport trying to escape an arrest warrant issued by the Public Prosecutor for
the sane reasons nentioned in the case of M. Fayed and M. Heikal. The
Publ i ¢ Prosecutor had begun an investigation, but had not then reached a fina
decision. According to the Government, nothing in the facts related to the
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three cases was connected to their profession as |awers and all of their
rights during investigation and detention were fully respected.

Observati ons

67. The Speci al Rapporteur thanks the Governnent for its response.
France

Communi cation to the Governnent

68. On 7 Novenber 1997, the Special Rapporteur sent a comunication to the
Government of France regarding the strike on 6 Novenber 1997 in which nost of
the 33,000 French | awyers participated in order to draw the attention of the
Government to the lack of human and financial resources of the French justice
system resulting in a |large backlog of cases in the courts. |In addition, the
Speci al Rapporteur requested the Governnent to provide himwi th the | atest
devel opnents relating to the draft reformof the judicial systemin France.

Observati ons

69. To date, the Governnment has not responded.

Ceorgia

Communi cation to the Governnent

70. On 23 Septenber 1997, the Special Rapporteur sent a comunication to the
Gover nment expressing concern about allegations of interference of the
executive in political and crimnal trials and politically sensitive trials.
It was al so reported that judges practise self-restraint in order to retain
their jobs and that sentences in politically sensitive cases are handed down
by the Supreme Court of Ceorgia acting as a court of first instance.
According to the source, the sentences of this Court are considered to be
final and the right of appeal to a higher court is denied. The Specia
Rapporteur was also infornmed that the April 1995 amendments to the Crim nal
Code substantially restrict the rights of |awers in defending their clients.
According to the source, certain anendnments have the effect of limting a
defence | awer’s access to inportant docunents.

Communi cations fromthe Governnent

71. On 19 January 1998 the Government responded by sending a copy of a
letter dated 16 January 1998 addressed to the Hi gh Comm ssioner for Human

Ri ghts. The Governnent indicated that CGeorgia had adopted a new denocratic
Constitution on 24 August 1995 and, pursuant to this Constitution, on

13 July 1997 the Parlianment of Georgia adopted the Basic Law on courts of
general jurisdiction. The CGovernnent stated that the Basic Law conpletely
transfornmed the status of courts in the country as regards their rel ations
with other bodies of authority. The Government had sought the comrents of the
Hi gh Commi ssi oner on the Basic Law.
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Observati ons

72. Georgi a obviously is going through a period of transformation fromthe
previ ous Soviet systemto denocracy. The Government adnmits that under the
previ ous systemthere were many ways to influence the courts.

73. The Speci al Rapporteur thanks the Governnment for its response and wll
study the materials on the new Basic Law and express his coments in due
cour se.

| ndi a

Communi cations to the Governnment

74. On 21 February 1997, the Special Rapporteur sent a conmmunication to the
Governnment of India in which he requested to be advised of the status of the

i nvestigations concerning the kidnapping and killing of M. Jalil Andrabi

| awyer and human rights activist. This case was the subject of an exchange of
correspondence between the Special Rapporteur and the Governnent in 1996 and
was mentioned in his 1997 report (E/ CN. 4/1997/32, paras. 110-115).

75. On 29 May 1997, the Special Rapporteur transmtted a comunication to

t he Governnent concerning Jasved Singh, a human rights |awer who had

al l egedly been threatened and harassed by the police. He was reportedly
accused of harbouring terrorists and his hone had been rai ded nore than 100
times. According to the source, Jasved Singh received such treatnent because

of his defence of suspected terrorists and his human rights work. In the same
comuni cation, the Special Rapporteur recalled his previous |letters concerning
t he ki dnappi ng and nurder of Jalil Andrabi and requested the Governnment to

provide himwi th information on the current status of the investigations.

76. On 13 June 1997, the Special Rapporteur sent an urgent appeal jointly
with the Special Rapporteur on extrajudicial, sunmary or arbitrary executions
concerning T. Puroshotham |awer and joint secretary of the Andhra Pradesh
Civil Liberties Comrittee, who was reportedly attacked on 27 May 1997 by
police in plain clothes and sustained serious head injuries. According to the
source, the “Green Tigers”, a group allegedly established by the Andhra
Pradesh Government in concert with the police to counter the activities of
human rights defenders, clainmed responsibility for the attack

77. On 1 August 1997, the Special Rapporteur sent a comunication to the
Government in which he provided additional information on the harassment and
intimdation of Jasved Singh. According to the information received by the
Speci al Rapporteur, Jasved Singh resides in the State of Punjab and practises
in the subregional courts. He is also a nmenber of a local civil liberties
organi zation. He allegedly began to have difficulties in 1987 when he was
charged with terrorist and disruptive activities. He was released after

33 days of detention and acquitted of all charges. The source also alleged
that in 1990 M. Singh was arrested for nurder, jailed for 20 days and
subsequently acquitted. According to the source, Jasved Singh was al so
aggressively questioned for his defence of two Sikh nmen charged with the

mur der of Pisham Prakesh, the President of the Congress in Khanna district.
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78. On 23 Septenber 1997, the Special Rapporteur transmitted a conmunication
to the Governnment concerning the harassnent of three | awers and a judge.
According to the information received, a team of armed personnel of the

30th Assam Rifles, along with one Mani pur police constable, searched the hone
of lawyer Thokchom I bohal Singh on 4 April 1997. It was further alleged that
he was accused of being a synpathizer of an underground organi zation and of

gi ving financial assistance to it, although no evidence was found. The
Speci al Rapporteur was also infornmed that |awer Khai dem Mani Si ngh

Vi ce-President of the Mani pur Bar Association, was arrested with his wife on

t he evening of 31 March 1997 and charged wi th harbouring arned opposition

| eaders. It was also reported that | awyer Chongtham Cha Surjeet’s house was
raided on 4 July 1997 by a team of the Indian Army and the Rapid Action police
Force of the Manipur Police. Finally, the Special Rapporteur expressed his
concern about allegations received concerni ng Judge WA. Shishak, a judge of

t he Gauhati High Court, whose house was raided on 10 Decenber 1996. According
to the source, the assault was related to his activities in defence of human
rights in Mnipur.

79. On 24 Septenmber 1997, the Special Rapporteur sent an urgent appeal to

t he Government of India concerning the |lawer Ravi Nair, Executive Director of
t he South Asian Documentation Centre, based in New Del hi. According to the
source, Ravi Nair received two phone calls froma policeman, who identified

hi msel f as Deputy Comm ssioner of Police of the Delhi police, threatening him
with arrest and physical injury.

Communi cations fromthe Governnent

80. On 4 July 1997, the Governnent provided a reply to the Specia

Rapporteur containing additional information on the case of the human rights

| awyer Jasved Singh. 1In the same letter, the Government enclosed information
regarding the death of Jalil Andrabi. According to the Governnent, the

Di vi si on Bench of the Jammu and Kashmir Hi gh Court of Srinagar took into

consi deration the investigation report of the Special Investigation Team and

i ssued an order on 10 April 1997 requesting efforts to secure the presence for
gquestioning of a Territorial Arnmy officer, Avtar Singh. The authorities
concerned were al so requested to collaborate with the Special Investigation
Team

81. The Speci al Rapporteur received a reply fromthe Governnment of India
on 29 Septenber 1997 with respect to the case of Ravi Nair. The Specia
Rapporteur was informed that the Permanent M ssion of India to the

United Nations Ofice at CGeneva had gotten in touch with M. Nair regarding
his all eged harassnent and that the National Human Ri ghts Conmi ssion was
currently seized of the matter. According to the Governnent, inquiries were
bei ng conducted into the incident.

82. On 9 Cctober 1997, the Governnment provided a reply to the urgent appea
sent jointly with the Special Rapporteur on extrajudicial, sumuary or
arbitrary executions regarding |lawer T. Purushottam According to the
Governnment, T. Purushottam was attacked by sone unknown individuals on Station
Road, Mahbubnagar. The Station House O ficer of the nearest police station
took T. Purushottamto the governnent hospital imrediately for treatment and
al so recorded his statement. The Government informed the Special Rapporteur
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that the Additional Superintendent and the Superintendent of Police of the
area also visited T. Purushottam at the hospital to ascertain the facts of the
case. FEfforts were currently being made to identify the persons responsible
for the assault.

83. On 23 Cctober 1997, the Governnent responded to the Special Rapporteur
regarding a raid allegedly conducted by security forces on the house of the
Judge WA. Shishak of the G wahati Hi gh Court. According to the Governnent,
the incident was brought to the attention of the Chief Justice of the Guwahat
H gh Court who i medi ately issued orders for a formal petition inpleading the
Union of India and the State Governnment of Nagal and to be registered. The
arny officers concerned were directed to file their reply within a week and,
in the neantine, the Superintendent of Police of Di mapur gave instructions to
visit the spot and inquire into the matter. The hearing of the case took
place on 7 April 1997 and affidavits were filed by arny and police
authorities. The Guwahati Hi gh Court concluded that the incident was a result
of confusion caused by the fact that the building was not the officia

resi dence of Justice Shishak and that one of the nenbers of his staff |ooked
like a suspect for whomthe security forces were searching. The Governnent

i nformed the Special Rapporteur that the information regardi ng other

al l egations raised in the conunication would be provided to himas soon as it
was received fromthe concerned officials.

Observati ons

84. The Speci al Rapporteur would |ike to thank the Government of India for
its replies and wel cones the positive steps taken in the cases. However, he
remai ns concerned about the frequent allegations he has received of harassnent
and intimdation of |awers by the police and security forces. He requests
the Governnent to investigate systematically, thoroughly and inpartially these
all egations, to identify those responsible and bring themto justice.

85. Regardi ng the case of Jalil Andrabi, the Special Rapporteur, while
expressing his appreciation for the investigations into the death of
Jalil Andrabi, yet remains concerned over the delay in concluding the

i nvestigation.

| ndonesi a

86. On 12 June 1997, the Special Rapporteur sent a letter to the

Government of Indonesia with regard to previous allegations transmtted

on 23 Cctober 1996 concerni ng Mochtar Pakpahan and Banbang W djojanto. The
Speci al Rapporteur was inforned that on 25 Cctober 1996, a Suprene Court pane
presi ded by Chief Justice Soajono overturned the acquittal of M. Pakpahan
ordered previously by another Supreme Court panel presided by Justice Adi
Andoj o on 29 September 1995. The process by which this reversal took place
was by nmeans of “judicial review pursuant to article 263 of the Indonesian
Crimnal Procedural Code which states, inter alia, “regarding a judicia

deci sion that has been nmade, except one that exonerates an accused of all his
liability, the person convicted or his beneficiaries my apply for a review of
the decision to the Suprenme Court.” It was alleged that it was the first tine
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in the legal history of Indonesia that that provision of the Code was invoked
by the prosecutor to apply for review of an acquittal ordered by the Suprene
Court.

87. It was further alleged that when the Suprene Court handed down its

deci sion, on 25 Cctober 1996 (about five days before the retirement of the

Chi ef Justice), overturning its previous decision, M. Pakpahan was not
present in court. He was not notified of the matter. He was notified of the
deci sion about a month after it was made. There were allegations of rivalries
within the judiciary, particularly involving the Chief Justice and Justice Adi
Andaj o, who had presided over the earlier court.

88. In the same letter, the Special Rapporteur also sought a response from
the Governnent regarding allegations that Banbang Wdjojanto, a | awer and
defence counsel for M. Pakpahan, had been threatened by the prosecution to be
called as a witness to testify against his own client.

89. The Speci al Rapporteur further sought the Governnent’s response to

al l egations that he had received regarding lawsuits initiated by Ms. Megawat
Soekar noputri agai nst the Government after her purported rempoval as the
denocratically el ected | eader of Partai Dempkrati k Indonesia (PDI). It was
al l eged that judges had received direction from government officials on how
the lawsuits should be dism ssed on technical grounds, etc.

90. Finally, in the same letter the Special Rapporteur sought the
Governnment’ s response to his request to carry out an in situ mssion to
inquire into the state of judicial independence in Indonesia.

91. The Permanent M ssion of Indonesia to the United Nations Ofice at
Ceneva responded to the Special Rapporteur in a comrunication dated

Sept enber 1997. The Governnment requested that its conmunication be submtted
in toto to the fifty-fourth session of the Comm ssion on Human Ri ghts.

Al though it is not the practice of the Special Rapporteur to incorporate in
his reports the full text of communications he receives, owing to space
constraints, in this particular case, as the allegations were serious, the
Speci al Rapporteur has decided to accede to the request of the Government.

92. Following is the text of the Governnment’'s reply:
“1. Mocht ar Pakpahan

Regardi ng the case of M. Pakahan, the Indonesian Courts have
supplied the following clarifications:

A During the trial at the Central Jakarta District Court, he was
found guilty of publicly inciting the people, both verbally and in
writing, to infringe the law or to defy the public authority, or
to commt punishable acts sanctioned by article 160 of the
I ndonesi an Penal Code.
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B. Chronol ogy of the | egal proceedi ngs agai nst M. Pakpahan

1. On 7 Novenber 1994, the Central Jakarta Court of First
I nstance sentenced M. Pakpahan to three years inprisonnment
for violating Articles 160 and 64 (1);

2. On 16 January 1995, the Jakarta Court of Second |nstance
i ncreased his sentence to four years for the sanme of fence;

3. On 29 Cctober 1995 the Suprene Court of appeals cleared him
of all charges;

4, On 6 January 1997, followi ng a request by the
Attorney-General for a review of the case, the Suprenme Court
reinstated the four-year sentence with inmediate effect.

C. The Attorney-Ceneral decided to submt a request for a review

based on the dispositions of Articles 263 (1), 263 (2)(c) and
263 (3) of the Code of Crim nal Procedure (KUHAP) as foll ows:

Article 263 (1):

"A defendant or his heir, are entitled to appeal to
the Supreme Court against a verdict which has acquired
per manent | egal force, unless he has been acquitted and the
charges agai nst him have been dropped. This article is to
the benefit of the defendant or his heir. 1t goes w thout
saying that the defendant of his heir are not going to
appeal for reviewif there has been an acquittal. However,
this article does not expressly preclude the
Attorney-Ceneral fromrequesting for a review after an
acquittal has been pronounced."’

Article 262 (2):

' The request for a review shall be made on the basis of the
fol |l ow ng:

(c) If a decision clearly shows a m stake on the part of
the judge or is clearly wong.'

Article 263 (3):

"For the sanme reasons as intended in section (2), a
request for a review can be submtted with regard to a
court's decision which has acquired permnent |egal force,
if in the decision an allegation which has been proved is
not subject to crimnal proceedings.'

This last article is clearly intended for no party other than the
At t or ney- Cener al
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In this connection, the Suprene Court judge made several m stakes
in his review of M. Pakpahan's case, as follows:

1. The panel of judges only considered the case in the context of the
preval ent social transformations in Indonesia while overlooking the
exi sting law, which should be upheld;

2. The panel of judges interpreted the law in the context of the
social transformations in the country to justify the wongdoi ngs of the
def endant and cleared himof all the |egal charges against him rather
than considering the social factor as one of many dinensions of the |aw,

3. The panel of judges focused their decision on the preval ent socia
probl ems rather than the | egal system

4, The judges did not consider the |law as the basis of their verdict,
but instead considered it only as a reference in drawing their
concl usi on;

5. In their considerations, the judges stated that |egal Acts were
not the only I egal source of the |aw and that there were other sources
which were nore inportant. However, they failed to specify what nore
i mportant sources there were on which they based their verdict;

6. The panel of judges stated that the defendant, M. Pakpahan, was
not responsible for the loss of |ife and material as a result of his
actions;

7. Clearing M. Pakpahan of his crimnal conduct would be bound to
encour age workers around the country to organi ze unl awful strikes;

8. The verdict was not in line with another decision of the Suprene
Court which convicted M. Anosi Tel aunbanua, one of the nmen who acted
under the direct instruction of M. Pakpahan in the rel ated case, and
the fact that the judge chairing the panel in the Pakpahan case al so sat
on the sane panel which tried M. Anmpsi Tel aunbanua.

D. The Attorney-Ceneral based his request for a review on the
foll owi ng additi onal considerations:

1. Principle of balance: The right to review a case should not only
be accorded to a defendant or to his/her heir, but should al so be
accorded to the Attorney-Ceneral

2. Principle of public interest: According to Article 49 of Act of
Parliament No. 5/1986 on the State Admi nistration Court, by public

i nterest one should understand the interest of the nation or the state,
or the communal interest, or the interest of the state devel opnment
programe according to the law. According to the Act of Parlianent

No. 5/1991 on the Attorney-General, public interest should be understood
to nmean the interest of the nation, the state and the conmunity.
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3. Principle of Conmon Law. Tap MPR (decision of the People's

Consul tative Assenbly) 11/MPR/ 1994 on the GBHN (broad guidelines of
state policies) stipulates that a new law is not only created through
enactnent by the |egislative, but also through jurisprudence. 1In
addition, Presidential Decree No. 17/1994 on Repelita VI (five-year
devel opnent plan), under the subheading 'Law gives inter alia 'a
greater role to the judiciary to develop new | aws for the realization of
social justice for the people through jurisprudence’

4, Former Law. The 'Regl enent op de Strafvordering' and Suprene
Court regulations No. 1/1969 and No. 1/1980 state that the
Attorney-Ceneral may submit for a review of a court's verdict which has
acqui red permanent |egal force.

E. In conclusion, the decision of the Suprene Court to overturn its
former decision which cleared M. Pakpahan of all |egal charges
and to reinpose the four-year sentence previously handed down by
the High Court, does not violate Article 263 of the |Indonesian
Code of Crimnal Procedure, as wongly suggested in your
conmuni cati on, but instead finds its legal basis in the said
article.

F. It is not true that either M. Pakpahan or his |ega
representative were not notified of the decision pronptly enough
to enable themto challenge the ruling, despite their request for
a review of the Supreme Court decision, which is still being
exam ned to date

G The judiciary concerned has confirmed that throughout the entire
trial of M. Pakpahan, the relevant provisions of the Indonesian
Code of Penal Procedure were fully observed by the panel of
judges. Contrary to the allegations, the defendant and his | ega
counsel, as well as all the witnesses were given a fair hearing,
and the rights of all parties were respected. The panel of judges
carried out their task with all the independence guaranteed by the
I ndonesi an | aw and t hroughout the trial, were entirely free to act
according to their own convictions and sense of justice. At no
time and under no circunmstances was there any interference from
t he executive in the proceedings.

1. Banbang W dj oj anto

The allegation to the effect that M. Banbang Wdj oj anto, defence
counsel for Mychtar Pakpahan, was threatened with being forced to
testify against his own client is totally wi thout foundation. The
i nvestigation confirnmed the absence of any corroborative evidence to
support the allegation and M. Pakpahan's counsel was fully able to
di scharge his duties on behalf of his client. 1In fact, M. Wdjojanto
continues to represent M. Pakpahan, who has appeal ed for another review
of his case against the decision of the Suprene Court, which rejected
the conclusions of the first review after the Attorney-CGeneral ordered a
re-exam nati on of the case



E/ CN. 4/ 1998/ 39
page 29

I11. Megawatu Soekar noputri

Regarding the lawsuits initiated by Megawati Soerkarnoputri
agai nst the Governnent after her purported renoval as the el ected | eader
of Parai Denokratik Indonesia (PDl) by decision of the PDI Congress in
Medan in June 1996, the clarifications fromthe judicial authority
concerned are as foll ows:

A In the case No. 229/1996, Ms. Megawati Soekarnoputri and
M. Al exander Litaay, in their capacity as Chairperson and Genera
Secretary of the PDI Central Board of the National Congress of
1993 respectively, represented by their [ egal proxy fromthe
Def endi ng Team for | ndonesian Denocracy (TPDI), filed against:

1. Fati mah Achmad as the representative of the Congress
Conmi ttee;

2. Fati mah Achmad as the representative of the Congress
Leader shi p;

3. Soerjadi and Buttu R Hutapea - in their capacity as Cenera
Chai rman and Secretary-General of DPP PDI of the Medan
Congr ess;

4. the Mnister of Home Affairs;

5. t he Commander of the Indonesian Arnmed Forces;

6. the Chief of the State Police,

all of whomare directly involved in the organization and inplenentation
of the Medan Congress.

B. The charges brought by Ms. Megawati Soekarnoputri against
Soerj adi and sone of his colleagues, the Commander of the
I ndonesi an Arnmed Forces, the Mnister of Home Affairs and the
Chief of the State Police were rejected by the Central Jakarta
District Court on 10 Novenber 1996.

C. The council of judges ruled that the organi zing of the PD
Congress was an internal matter of the party which had to be
resolved internally wi thout involving the Court. As defendants 1
2 and 3 were PDI officials, the court was not conmpetent to handl e
their case. While for defendants 4, 5 and 6 as they were
government officials, the court considered that their case should
be brought before the Court of State Adm nistration

D. The Court of Second Instance of Jakarta, in its decision
No. 726/ PDT/ 1997/ PT.DKI of July 1997, accepted the appea
subm tted by Megawati Soerkarnoputri and Al exander Litaay and
annul |l ed the decision of the Central Jakarta District Court of
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10 Novenber 1996 which had refused to try Megawati Soekarnoputr
and Al exander Litaay on the grounds that it had no conpetence to
try the case

E. Inits ruling, the court stated that, in organizing the Medan
Congress, defendants 1, 2 and 3 had infringed the Party Statutes
of 1994, and that defendants 4, 5 and 6 had broken the | aw
(article 1365 of the Indonesian Private Code) by permitting,
supporting, funding and facilitating the Congress which had
resulted in the | osses and damage caused by the accusers. 1In this
connection, pursuant to Article 2 (1) of Act No. 14/1997 on the
Judiciary and Article 50 of the Act No. 2/1986, the Court
instructed the Central Jakarta District Court to proceed with the
trial of the case

F. All the accused have appealed for a review of this decision of the
Court of First Instance, which is still being exam ned.

G In conclusion, the allegation that the judges in charge of the
case acted under the direction of a non-judicial elenment, namely
the Governnent, is totally unfounded since the decision of the
Court favoured the accusers agai nst government officials. This
fact confirms that there was no i nappropriate or unwarranted
interference in the judicial process concerning the case of
Megawati Soekar noputri .

Regardi ng your request for the Government's pernmission to |lead a
m ssion to Indonesia to investigate and report on the state of the
i ndependence of judges and |awyers, | very nuch regret to have to inform
you that in view of the Governnment of Indonesia's present engagenment in
the preparations for the forthcomng five-yearly session of the highest
State body, the People's CGeneral Assenbly, ahead of the presidentia
el ections of March 1998, the Governnent would prefer to defer such a
visit until a nore opportune tinme. However, may | draw your attention
to the fact that the Indonesian Government will, as always, continue to
be at your disposal to provide you with any information you may request.
As you nmay be aware, the Governnent of Indonesia puts high value on the
work of all the United Nations human rights nechani sns, including the
work of the thematic rapporteurs. 1In this respect, Indonesia received
the visit of the Special Rapporteur on Torture in 1991, the Specia
Rapporteur on Sunmary or Arbitrary Executions in 1994 and, in 1995, the
hi ghest authority in the field of human rights, the Hi gh Comm ssioner
By the sane token, | would also |ike to reiterate my Governnent's duty
and commtnment to ensuring that the i ndependence of judges and | awers
is protected fromany unwarranted interference.

I can assure you, Sir, that the independence of the judiciary,
guaranteed by the State and enshrined in the 1945 Constitution, as well
as all other laws are respected and observed by the CGovernnent.
Simlarly, the Indonesian Act on the Basic Principles of the Judiciary
stipulates the principles of a fair and inpartial trial and of the
presunpti on of innocence.
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Finally, | should |like to reiterate the conm tnment of the
Government of the Republic of Indonesia to cooperate fully with all the
United Nations human rights nmechani sns, including the Specia
Rapporteur, on the independence of judges and |awers. It is ny
Governnment's sincere hope that this clarification will be submtted
in toto to the fifty-fourth session of the Comm ssion on Human Rights.”

Observati ons

93. The Speci al Rapporteur thanks the Governnment for its responses. It is
not within the nmandate of the Special Rapporteur to question the correctness
of donestic court decisions. But when such decisions are made by courts or
tribunals alleged to be wanting in i ndependence and inpartiality, then it
falls within the mandate of the Special Rapporteur to inquire into the

al | egati ons.

94. The information received by the Special Rapporteur from various sources,
whose credibility he has no reason to doubt, and the contents of the
Government’ s communi cation | eave several issues relating to the independence
of the courts unanswered. An application by M. Pakpahan for a further review
before the Suprenme Court is pending. It is of concern, however, that he is
currently in custody serving his termof inprisonnent, despite being in

hospi tal receiving nmedical treatnent.

95. The Speci al Rapporteur trusts that the Governnent will facilitate the
carrying out by the Special Rapporteur of an in situ m ssion.

Iran (Islamc Republic of)

Communi cation to the Governnent

96. On 2 July 1997, the Special Rapporteur transmtted an urgent appeal
jointly with the Special Rapporteurs on the pronotion and protection of
freedom of opinion and expression, and on extrajudicial, sumary or arbitrary
executions, and the Special Representative on the situation of human rights in
the Islam c Republic of Iran concerning the witer and editor-in-chief of the
nont hly Adi neh, Faraj Sarkouhi. M. Sarkouhi was reportedly a signatory of
the 1994 declaration of 134 witers appealing for an end to censorship in
Iran. According to the information received, Faraj Sarkouhi was arrested

on 27 January 1997 after having been held i ncormuni cado for several weeks in
Novenmber 1996. Allegedly, he was tried in a closed trial on a variety of
charges including espi onage, which reportedly carries a mandatory death
penalty. It was also alleged that he had not been permtted to appoint a

| awyer and that the trial was closed to the public and internationa
observers. According to sonme sources, a death sentence had been pronounced.

Communi cation fromthe Gover nnent

97. On 16 July 1997, the Governnment of the Islamc Republic of Iran provided
the Special Rapporteur with a reply to the joint urgent appeal sent

on 2 July 1997. According to the Government, Faraj Sarkouhi had |eft Tehran
for Germany in Novenber 1996 and any all egation about his detention during
this period was therefore baseless. He was arrested on 2 February 1997 on
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charges of espionage and attenpting to |l eave the country illegally. The
Governnment drew attention to the fact that M. Sarkouhi had never been tried
or convicted and that he will enjoy all legal rights in conformty w th due

process of law, including the right to a fair trial and the right to a defence
| awyer.

Observati ons

98. The Speci al Rapporteur thanks the Governnent for its pronpt response.

Kenya

Communi cations to the Governnment

99. On 1 August 1997, the Special Rapporteur transmtted to the Governnent
of Kenya a communi cati on concerning the nurder of |awer S. K  Ndung

on 22 April 1997. According to the source, M. Ndungi frequently undertook
crim nal defence work for clients charged in significant armed robbery cases
like those inplicated in the February 1997 robbery of the Standard Chartered
Bank on Mdi Avenue in Nairobi in which 96 mllion Kenya shillings were stol en
In this connection, M. Ndungi had reportedly accused nenbers of the police
force of taking sone of the recovered stolen noney. Furthernore, it was

all eged that M. Ndungi discovered evidence incrimnating either his own
clients, the police, or both. M. Ndungi was reportedly followed by

uni dentified persons in an unmarked car for sonme tinme before his death. The
source expressed concern that M. Ndungi could have been murdered because of
his professional activities.

100. On 19 August 1997, the Special Rapporteur transmtted to the Governnent
of Kenya a communi cati on concerning the i ndependence of the judiciary in
Kenya. He drew the Governnent’s attention to the fact that the judicia
system was under-funded and that the President of Kenya nmade “presidentia
coments” publicly predicting the outcone of pending cases. Pursuant to one
such comment, former Chief Justice Hancox reportedly issued a circular to al
magi strates ordering themto follow the President’s directive. Further, it
was al |l eged that sensitive political cases were not allocated to judges who
are regarded as being either pro-human rights or conpletely independent. In
addi tion, the Special Rapporteur received allegations that |awers supporting
human rights or opposition parties were harassed and econom cally sancti oned.
In this regard, |awers suffered excessive tax demands and they often received
threats, were sunmoned to the police station for questioning and were asked to
surrender clients' files. The Special Rapporteur also nmentioned the follow ng
speci fic cases:

(a) Regarding the trial of Koigi Wa Wammere, presiding Chief
Magi strate Tuiyot was reportedly biased in favour of the Governnent because he
made, inter alia, numerous unwarranted interventions in the defence's case and
deni ed defence counsel’s request for a trial record,

(b) Concerning the case of |awer Muthi Gathenji, it was reported
that he had been arrested, detained and harassed due to his activities as a
lawer. M. Gathenji was retained to act on behalf of victins of violence
whi ch had occurred in 1993 in the Western and Rift Valley provinces and in
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pursuit of a civil action against those believed to be responsible.
M. Gathenji took a nunber of statements by nenbers of the armed forces which
al l egedly inplicated certain governnment officials;

(c) Concerning | awyer Wang’ ondu Kariuki, it was alleged that
M. Kariuki was arrested and charged with belonging to an illegal guerilla
organi zation referred to as the February the Ei ghteenth Myvenent. According
to the source, M. Kariuki signed a confession under torture, which he |ater
Wi t hdr ew;

(d) It has al so been reported that the office of Kituo Cha Sheria, a
| egal advice centre, was firebonbed on one occasion and threatened with
bur ni ng;

(e) The Law Soci ety of Kenya was reportedly facing |awsuits
chal l enging the constitutionality of its existence. The Society has stood up
for judicial independence and human rights in Kenya.

Communi cation fromthe Governnent

101. On 8 Cctober 1997, the Government of Kenya provided the Specia
Rapporteur with a reply to the urgent appeal sent on 1 August 1997 with regard
to the killing of awer S.K Ndungi. The Governnment transmitted a copy of a
press statenent issued by the Attorney-Ceneral of the Republic of Kenya on

the investigation into the case according to which a first investigation
report failed to identify the killer(s). Followi ng further investigations

on 11 Septenber 1997 a second report was issued which again did not identify
the culprit. The Attorney-Ceneral then requested the Director of Public
Prosecutions to place the investigation file before the Chief Magistrate in
Nai r obi, who woul d appoint a senior nenber of staff to lead a public inquest.

Observati ons

102. The Special Rapporteur would like to thank the Governnent of Kenya for
its pronpt response and wel comes the positive steps taken in the case of
S. K Ndungi. In this regard, he wishes to be kept inforned of the |atest
devel opnents in and the result of the investigation

103. The Special rapporteur remai ns concerned over the nunmber of allegations
received with regard to the harassnent of |awers and the |ack of independence
of the judiciary in Kenya.

Lebanon

Communi cation to the Governnent

104. On 19 August 1997, the Special Rapporteur sent a comrunication to the
Government of Lebanon regarding | awer Dr. Mhanmred Mugraby. According to the
source, Dr. Mugraby had been threatened and intimdated in connection with his
activities in defence of human rights. On 23 Septenber 1994, Dr. Migraby had
reportedly received a summons fromthe Assistant MIlitary Prosecutor

M. Mouyasser Shuker, to explain his defence in a mlitary court of

Ceorge Haddad, a social activist and an alleged victimof torture. It was
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furthernmore reported that the Beirut Bar Association had rejected a case
submitted to it by the Mnistry of Defence wherein Dr. Migraby had been
charged with defam ng the Governnent of Lebanon. |In that case, it was alleged
that the Governnment had intercepted a fax sent by M. Mgraby which di scussed
the human rights violations suffered by his clients, and that three appeals
had been brought by the Public Prosecutor to reverse the decisions of the
Beirut Bar. It was also reported that the hearings on the appeal were not in
accordance with the Lebanese Code of Civil Procedure, and that Dr. Migraby was
neither inforned of the appeal hearing nor was he served with a sumons or any
| egal papers, including the decisions being appeal ed and the petition of
appeal. Moreover, it was reported that the presiding judge did not want to
listen to the requests of Dr. Migraby and had directed the record to state
that Dr. Migraby had not answered the appeal

Observati ons

105. To date the CGovernnent of Lebanon has not responded.

Mal aysi a

106. In his third report to the Comm ssion, the Special Rapporteur drew
attention to a number of |awsuits conmmenced in the Ml aysian courts for
defamation arising froman article entitled “Ml aysian Justice on Trial”
(E/CN. 4/ 1997/ 32, paras. 123 ff). Anong the 14 lawsuits claimng in tota
MR9 40 million, 4 are against the Special Rapporteur for a total of

MR 280 million

107. In the first of the |lawsuits against the Special Rapporteur

undertaken by two corporations, the H gh Court of Malaysia in Kuala Lunpur,
on 28 June 1997, dism ssed with costs the Special Rapporteur’s application to
strike out the action on the grounds of the immunity from | egal process
enjoyed by the United Nations. The Court directed himto file his defence to
the action within two weeks, refusing a stay of execution pending appeal. An
application to the Court of Appeal for stay of execution was turned down by
the President of the Court of Appeal sitting as a single judge.

108. The Speci al Rapporteur filed his defence to the action on 11 July 1997.
On 20 and 21 August 1997, the Special Rapporteur’s appeal to the Court of
Appeal was heard by three judges. On 20 October, the Court of Appeal, in a
written judgenent, dism ssed the appeal with costs.

109. The Speci al Rapporteur has since applied to the Federal Court, which is
the final appellate court, for |eave to appeal to that Court. The hearing on
that application has been fixed for 16 February 1998.

110. The Special Rapporteur’s applications to strike out the second and third
suits have been stayed pending the outconme of the decision of the Federa

Court on the | eave of application in the first suit. Hs application to
strike out the fourth suit is set for hearing on 3 March 1998.

111. The remaining 11 suits against others quoted or referred to in the
i mpugned article are pending with interlocutory applications filed in court.
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112. In his third report, the Special Rapporteur also referred to the

al l egations that the Attorney-General of Ml aysia was proposing to anend the
Legal Profession Act 1976 and expressed concern that if such a proposal was
acted upon, the independence of the | egal profession would be adversely
affected (paras. 130 ff). The Governnent, in a comrunicati on dated

3 March 1997, assured the Special Rapporteur, inter alia, that the Lega

Pr of essi on Act woul d not be amended wi thout consulting the Ml aysian Bar.

113. I n another devel opnent, on 4 Novenber 1997, the Special Rapporteur wote
to the Permanent Representative of Malaysia to the United Nations Ofice at
CGeneva inquiring into disturbing informati on received by the Specia
Rapporteur. He was informed that a circular letter dated 16 June 1997 was
addressed to about 14 governnental departnents directing themnot to send any
legal work to the three naned law firms on grounds that they were
“anti-government”. These three |aw firnms happen to be the largest in

Mal aysia. The circular letter emanated fromthe Mnistry of Finance and
referred to a Cabi net decision of 19 February 1997.

Communi cation fromthe Governnent

114. On 28 January, 1998 the Special Rapporteur received a letter

dated 23 January, 1998 in response to the allegations contained in his letter
dated 4 Novenber, 1997. The Governnent contends, inter alia, that the

rel ati onshi p between the Government and the legal firns to which it gives its
| egal work is essentially the same as the one between a client and a service
provider. As with other clients, the Governnent has the right to give work to
whonever it w shes. The Governnment acknow edged that it takes full cognizance
of principle 16 of the United Nations Basic Principles on the Role of Lawyers
and that the three legal firns were free to conduct their business w th other
clients.

Observati ons

115. The Speci al Rapporteur thanks the Governnment for its response. VWile
the Speci al Rapporteur appreciates that the Governnent is free to choose its
| awyers, it has not answered why in the circular letter dated 16 June, 1997
the three law firnms were characterized as “anti-CGovernnent”.

116. In his second report to the Comm ssion (E/CN. 4/1996/37, para. 162), the
Speci al Rapporteur indicated that he was investigating allegations of
mani pul ati on of the judicial system and had gathered information and was
continuing to do so. The Special Rapporteur has received serious allegations
calling into question the independence and inpartiality of the judiciary in
certain cases involving certain | awers representing conmercial interests.
Owing to the events described in paragraphs 106 through 111 of this report,
the Speci al Rapporteur has not been in a position to effectively followup his
i nvestigations into these allegations.
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Mexi co

Communi cations to the Government

117. On 19 February 1997, the Special Rapporteur transmtted an urgent appea
to the Government of Mexico concerning | awyer Barbara Zanora, a nenber of the
Nat i onal Associ ation of Denocratic Lawers (ANAD). According to the source,
Ms. Zampbra was the object of harassment and death threats. It was reported
that since Decenber 1996 sone menbers of this association have been the object
of harassnent. The office of |awers JesUs Canpos Linas, Maria Luisa Canpos
Aragén and José Luis Contreras, menmbers of ANAD, was broken into. According
to the source, ANAD is a group of independent |awers that undertakes cases

i nvol ving | abour and indigenous rights. It was also reported that in response
to the recent wave of harassment, ANAD registered formal conplaints with the
Ofice of the Attorney-GCeneral, asking for the appropriate investigation and
protection. However, as of the date of the appeal, no protection had been
provi ded and no investigation had been initiated.

118. On 19 August 1997, the Special Rapporteur sent a comrunication to the
Mexi can Gover nment concerning Judge Julio César Sanchez Narvaez. It was

all eged that the judge had received death threats fromthe President of the
Upper Tribunal of the State of Tabasco, Javier LdOpez y Conde. Reportedly,
Javi er Lépez y Conde had renoved Judge Sanchez from his judicial functions for
failing to sign a judicial order of inprisonment agai nst René Brando Bul nes,
former | ocal deputy of the Revolutionary Denocratic Party (RDP), who was being
tried for fraud and who had al ready been detained. According to the source,
during the trial of René Brando Bul nes, when Judge Sanchez ordered his

rel ease. Subsequently, the President of the Upper Tribunal requested himto
change that decision. The source expressed concern that the threats made

agai nst Judge Sanchez m ght be carried out.

Communi cation fromthe Governnent

119. On 20 Cctober 1997, the Governnent of Mexico provided the Specia
Rapporteur with a reply concerning the alleged renoval of Judge Julio César
Sanchez Narvéaez fromjudicial office. According to the Government, the judge
was not renmoved fromoffice, but resigned. According to the Governnent,

Judge Sanchez was seeking to avoid penal responsibility for an alleged crine
of fraud for which he is being tried. He appealed at different |evels of the
courts, but even the anparo appeal was refused on 19 May 1997. The Governnent
stated that Judge Sanchez's conpl aint before different human rights

organi zations for alleged violation of his rights is unfounded and that he is
seeking impunity for a crime that he conmtted.

Ni geria

120. The Speci al Rapporteur notes that he did not receive any response from
the Government with regard to the conclusions and recommendati ons cont ai ned
in the report on the situation of human rights in Nigeria submtted to

the fifty-third session of the Conm ssion on Human Ri ghts (E/ CN. 4/1997/62
and Add.1). The Speci al Rapporteur remains concerned about the rule of |aw
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and, in particular, the independence of judges and | awers. The Specia
Rapporteur | ooks forward to reading the report of the Special Rapporteur on
the situation of human rights in Nigeria (E CN. 4/1998/62).

Paki st an

Communi cations to the Government

121. On 23 Septenber 1997, the Special Rapporteur sent a comunication to
the Governnent of Pakistan referring to his previous comunications

dated 17 January 1996 and 28 Septenber 1995 in which he requested to lead a
m ssion to investigate the state of independence of the judiciary and the

| egal profession.

122. On 16 Cctober 1997, the Special Rapporteur sent an urgent appea
concerning retired Judge Arif Igbal Hussain Bhatti, who was killed in his
Lahore office on 19 Cctober 1997; he had acquitted two Christian brothers
accused of blaspheny in a highly publicized case in 1995. According to the
source, the judge had received a series of threats from Muslimextrem sts
during the canmpaign to inpose the death penalty on persons convicted of

bl aspheny. At |east seven judges and | awyers who had provided legal aid to
peopl e accused of bl asphenmy were reported to have been targeted in drive-by
shooti ngs and assassi nations. Anobng those was Asthma Jahangir, a | awer and
foundi ng menmber of Pakistan’s Human Ri ghts Comm ssion, who had reportedly
received regular threats from Muslimextrem st groups since the 1995 trial in
whi ch she provided | egal assistance to the two Christian brothers.

123. On 24 Novenber 1997, the Special Rapporteur transmtted a second urgent
appeal to the Governnent of Pakistan on behal f of Mhamad Akram Shei kh

Seni or Advocate of the Suprene Court of Pakistan and out goi ng President of the
Suprene Court Bar Association, who was allegedly intimdated, threatened with
deat h and physically assaulted by two menmbers of workers for the ruling party,
t he Paki stan Muslim League (PM.). According to the source, the assault was
because of M. Akram Shei kh’s opposition to policy of the PML on the judiciary
and the independence of the Bar.

124. In addition, the Special Rapporteur sent an urgent appea
on 28 Novenber 1997 to express his concerns over nedia reports of the tension
bet ween the executive and the judiciary in Pakistan. It was reported that a

regional court in Quetta in Baluchistan province had suspended the Chief
Justice of Pakistan while the follow ng day, the Suprene Court set aside that
deci sion. The Special Rapporteur also rem nded the Governnent of Pakistan
that he had not received any response to his previous letters in which he
expressed his wish to undertake a m ssion to Pakistan

125. On 11 Decenber 1997, the Special Rapporteur transm tted anot her urgent
appeal on behal f of Mhanmad Akram Shei kh, Seni or Advocate of the Suprene
Court of Pakistan and outgoing President of the Suprene Court Bar Associ ation
Further information was brought to the attention of the Special Rapporteur
regardi ng death threats that M. Akram Shei kh had received fromthree PM

wor kers when he was | eaving the Supreme Court building on 18 Novenber 1997
and when he was entering the Supreme Court as an am cus curiae on

19 Novenber 1997. At his request, the police had provided M. Akram Shei kh




E/ CN. 4/ 1998/ 39
page 38

with a security guard for 3% days, but no protection was provided thereafter
despite repeated death threats. The source also nentioned that the PM
Lawers Forum has demanded, through the press, that M. Akram Shei kh be tried
for high treason and sedition

126. The Speci al Rapporteur remains very concerned at the high | evel of
tensi on between the executive and the judiciary. |In that regard, he issued
on 1 Decenber 1997 a press statenent to express his grave concern at the
constitutional crisis developing in Pakistan. He nade reference to the
storm ng of the Supreme Court building by a nob on 28 Novenber, follow ng

whi ch the Chief Justice wote to the head of State concerning the security of
the court and of individual judges. The Special Rapporteur expressed his
concern that the situation could lead to a possible breakdown of the rule of
| aw i n Paki st an.

127. I n another devel opnent, the Special Rapporteur received information that
the Supreme Court had listed for hearing between 19 and 22 January 1998 the
contenpt of court applications agai nst M. Akram Shei kh and sone journalists
referred to the Special Rapporteur’s second report (E/ CN. 4/1996/ 37,

para. 199), together with the application for contenpt agai nst the Prine

M ni ster, which was alleged to have led to the storm ng of the Suprenme Court
on 28 Novenber 1997. In view of the inplications of these cases for judicia

i ndependence, the Special Rapporteur wote to the Government on 8 January 1998
indicating his interest in observing the hearings before the Suprenme Court in
I sl amabad.

Communi cations fromthe Governnent

128. In letters dated 4 Decenmber 1997 and 7 January 1998, the Governnent
responded to the allegations mentioned in the Special Rapporteur’s letters
dated 16 Oct ober and 21 Novenber 1997. Wth regard to the murder of retired
judge M. Arif Igbal Bhatti, the Governnment reported that it was under

i nvestigation and retaliation for the verdict acquitting the two Christian
brothers is not ruled out. As for Asthma Jahangir, she is provided with police
protection.

129. Wth regard to M. Akram Shei kh, the Governnent sent,

on 25 Novenber 1997, a reply to the urgent appeal transmtted by the Specia
Rapporteur on 21 Novenber 1997. The Governnment of Pakistan inforned the
Speci al Rapporteur that the version of events described in his urgent appea
did not correspond to the one presented by M. Akram Shei kh, which was itself
controversial. The Government confirnmed that M. Akram Shei kh was assisting
the Suprene Court as amicus curiae. It indicated that an incident took place
during the tea interval and that a conpl aint was nade to the Suprene Court
about the conduct of M. Akram Sheikh by a | awyer, who clainmed to have been
m streated and abused by Akram Shei kh. At the end of that day’'s hearing,
Akram Shei kh made a statement before the Court in which he explained that he
had had a harsh exchange of words with one Kh. Mihamrad Asif, who had hit him
According to the Governnment, Akram Shei kh enphasi zed that he had freely
forgiven M. Asif and he had never filed a conplaint. Furthernore, the

Gover nment added that no allegati on was made by Akram Shei kh agai nst Senat or
Pervai z Rashid and that special security had been provided to Akram Shei kh.
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Observati ons

130. The Speci al Rapporteur thanks the Governnent for its response thus far
However, to date, the Governnent has not responded to the other comunications
of the Special Rapporteur. The Special Rapporteur renmmins very concerned over
the recent events in Pakistan which bring into question the state of judicia

i ndependence in that country.

131. The Special Rapporteur reiterates his interest in carrying out a m ssion
to Paki st an.

Papua New Gui nhea

Communi cation to the Governnent

132. On 19 August 1997, the Special Rapporteur sent a comrunication to the
Gover nment of Papua New Gui nea regarding the case of M. Powes Parkop, |awer
and Executive Director of the Individual and Conmunity Ri ghts Advocacy Forum
According to the source, M. Parkop had reportedly been arrested on

12 May 1997 and charged under article 64 of Papua New Cuinea's Crimnal Code
on two counts of unlawful assenbly on 25 and 26 March 1997 at the

Papua New Gui nea Parlianent. The source furthernore alleged that M. Parkop
had been arrested because of his role in organizing a peaceful denonstration
to protest the Governnment’s contract with Sandlines International to provide
foreign mlitary personnel in Bougainville.

Observati ons

133. To date the CGovernnment has not responded.
Peru

Communi cation to the Governnent

134. On 4 Septenber 1997, the Special Rapporteur sent an urgent appeal to the
Gover nment of Peru concerning Judge Elba G eta Mnaya Calle. According to the
i nformati on received, a resolution published on 13 August 1997 authorized the
Public Prosecutor to | odge a penal conplaint against Elba Geta Mnaya Calle
for alleged crimes of violence and resistance to the authorities, abuse of
authority against officials of the juridical systemand terrorism It was
reported that she could be detained at any tinme and held in detention for

15 days. However, it was reported that due to public outcry, the Governnent
publ i shed anot her resol ution which revoked the first resolution and ordered an
internal investigation into allegations of professional msconduct by Judge

El ba G eta Mnaya Calle. The actions taken against her were allegedly rel ated
to a habeas corpus wit that she issued ordering the rel ease of Carnen Caceres
Hi nostroza, who was said to be in detention

Communi cations fromthe Governnent

135. The Government of Peru sent two conmunications relating to the state of
energency. On 8 January 1997, the Governnent infornmed the Ofice of the High
Conmi ssioner for Human Rights that on 18 Decenber 1996 a state of energency
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was declared for a 60-day period in the Departnent of Linma and the Province of
Call ao and extended for a 60-day period to the Provinces of Coronel Portillo
and Padre Abad, in Uyacali Departnment, and the Province of Puerto Inca, in
Hudnaco Departnment. As a consequence of the state of energency, the exercise
of the following rights enshrined in article 2 of the Constitution were
suspended in those jurisdictions: right to inviolability of the hone

(para. 9), right to secrecy and to the inviolability of comunications and
private docunments (para. 11), right to assenble peacefully (para. 12), right
not to be arrested without a witten warrant giving particulars issued by a
judge, or the police in case of a perpetrator caught in the act, and the right
to be brought before an appropriate magistrate within 24 hours or upon arriva
at destination (para. 24F).

136. On 6 June 1997, the Governnent inforned the Special Rapporteur that

on 23 May 1997, the state of energency was extended for a 60-day period in the
foll owi ng provinces: Oxapanpa, in Pasco Department; Satipo and Chanchamayo,
in Junin Departnent; Huancavelica, Castrovirreyna and Huaytara, in
Huancavél i ca Depart nment; Huamanga, Cangallo and La Mar, in Ayacucho
Departnment; Quinbiri and Pichari districts, in the Province of La Convenci 6n
and Cusco Departnent; Chincheros, in Apurinmac Departnment; in Huanaco
Department (except in the Provinces of Puerto Inca, Yarow |lca, Dos de Mayo and
i n Huacrachuco district, in Marafion Province), San Martin Departnent,
Yurimaguas district in Alto Amazonas Province. The state of emergency in
these territories suspended the exercise of the rights enshrined in article 2,
paragraph F (9), (11), (12) and (24), of the Peruvian Constitution

137. The CGovernnment provided three replies concerning the case of |awer

Heri berto Benitez who was the subject of a letter transnitted by the Specia
Rapporteur on 12 Decenber 1996 (see E/CN. 4/1997/32, para. 148). In its reply
of 13 January 1997, the Governnent informed the Special Rapporteur that

Heri berto Benitez had all the necessary facilities to carry out his functions
as a defence attorney on behalf of his clients before all instances of the
Suprene Council of Mlitary Justice. The comunication indicated that

M. Benitez had been suspended by the mlitary prosecutor for a three-nonth
peri od pursuant to a provision of the Mlitary Code of Justice. M. Benitez
appeal ed this decision; however, his appeal was disnm ssed by the Superior
Mlitary Tribunal and subsequently he was sanctioned for a five-nmonth period
during which he would not be able to represent his clients before nmilitary

i nstances.

138. On 28 January 1997, the Governnent of Peru provided the Specia
Rapporteur with further information about the situation of Heriberto Benitez,
stating that on 20 Decenber 1996, Heriberto Benitez was granted amesty under
Law No. 26700.

139. On 6 February 1997, the Governnent sent a letter to the Specia
Rapporteur confirm ng the amesty granted to Heriberto Benitez under
| aw No. 26700.

140. The Government provided two replies concerning the attack on the
President of the Constitutional Tribunal, Dr. Ricardo Nugent, who was the

subj ect of a comunication sent by the Special Rapporteur on 19 Novenber 1996.
On 25 January 1997, the Governnent sent a reply explaining that the attack
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whi ch took place was directed not against the President of the Constitutiona
Tri bunal but against an unidentified person whom according to the police
report, crimnals were trying to attack and/ or kidnap when they saw the police
who were present to protect the President of the Constitutional Tribunal

They shot at the policenen, killing two of them and injuring another. The
Directorate against Terrorism (DI NCOTE) indicated that there was no evi dence
of a terrorist attack against the President of the Constitutional Court.

I nformati on was al so provi ded concerning the protection provided for

Dr. Nugent and his famly.

141. On 30 April 1997 the Governnment of Peru sent further information about
the attack. According to the police report, a terrorist attack was consi dered
i mpl ausi ble owing to the way and circunmstances in which the incident took

pl ace, the fact that terrorists use different nmethods, and that other
characteristics are typical of terrorists actions.

142. On 10 Septenber 1997, the Governnent provided the Special Rapporteur
with a reply to his urgent appeal of 4 Septenber 1996 concerni ng Judge El ba
Greta Mnaya Calle. The Government explained that the personal |iberty of
Judge M naya Calle is not in jeopardy as there is no crimnal conplaint
pendi ng agai nst her. However, an adm nistrative conplaint is being

i nvestigated by the supervisory authorities of the judiciary relating to an
unl awf ul habeas corpus wit that the judge had issued in favour of Carnen
Caceres Hinostroza. The wit was unlawful, according to the Government,
because Judge M naya Calle had issued it wi thout a request by the person
concerned or another acting on his/her behalf and w thout the intervention of
the prosecutor, as required by |law. Mreover, she had ordered the rel ease of
Carnmen Caceres Hi nostroza, who was under investigation for crinmes of terrorism
and/or treason, before issuing a judicial decision, which constitutes the
crime of abuse of authority, or violence against and resistance to the
authorities. On 9 June 1997, the DI NCOTE conmuni cated these facts to the
Public Prosecutor for cases of terrorismwho filed an adm nistrative conpl ai nt
of professional m sconduct agai nst Judge M naya Calle with the supervisory
authorities of the judiciary. At the same tine, the Public Prosecutor
conveyed these facts to the Mnistry of the Interior, requesting that a

m ni sterial resolution be issued authorizing a penal conplaint to be | odged
agai nst Judge Mnaya Calle. On 7 July 1997, the Mnistry of the Interior
issued a ministerial resolution authorizing the Prosecutor to | odge, on behalf
and in defence of the State, a penal conpl aint against Judge M naya Calle for
the crimes of violence against and resistance to the authorities, abuse of
authority, actions against the juridical system and terrorism However, the
M nistry of Justice, after |earning about this resolution, notified the

M nistry of the Interior of the existence of the admnistrative conpl ai nt

agai nst Judge M naya Calle; it was necessary to wait until a verdict was
reached on that conplaint before a penal conplaint could be | odged agai nst the
judge. Consequently, on 14 August, the Mnistry of the Interior issued a

m nisterial resolution revoking its resolution of 7 July and authorized the
Public Procurator to continue with the conplaint before the supervisory
authorities. Therefore, according to the Governnment, the personal |iberty of
Judge Elba Greta Mnaya Calle is not in danger, as the resolution of 7 July
had been revoked.
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Phi | i ppi nes

Communi cations to the Government

143. On 13 February 1997, the Special Rapporteur sent an urgent action to the
Government of the Philippines with respect to allegations of harassnent and
death threats made against the follow ng judges, human rights | awers and

| awyers working for the Free Legal Assistance Goup (FLAG in the Philippines:
Senat or Paul Roco, Justice Francis Garchitorena, Justice Jose Bal aj adi a, and
attorneys Jose Manuel |. Diokno, Efren C. Moncupa, Lorenzo R Tanada |11
Wgverto R Tanada Jr., Arno V. Sanidad, Al exander A Padilla, Theodore O Te
and Francis P.N. Pangilina. The two judges and the above-nentioned | awers
were reportedly threatened t hroughout 1996 and subjected to unauthorized
surveillance and break-ins of their offices. The ongoing threats and the nore
recent death threats that they received between 31 January and 5 February 1997
are reportedly connected to their involvenent in the Kuratong Bal el eng case in
whi ch 26 nmenbers of the Philippine National Police have been charged in
connection with the May 1995 nurder of 11 suspected bank robbers. The source
believed that it is likely that the threats cane from menbers of the

Phi | i ppi ne National Police.

144. The Speci al Rapporteur transmtted an urgent action on 3 March 1997
concerning death threats made agai nst Senat or Paul Roco, Chairman of the
Senate Committee on Human Rights and Social Justice. These threats are part of
the sane series of threatening actions directed at judges and | awyers which
were the subject of the previous urgent appeal sent by the Special Rapporteur

145. On 28 May 1997, the Special Rapporteur sent a followup letter to rem nd
the Governnent that he had not received any response to the two previous
urgent actions he transmtted on 13 February and 3 March 1997.

146. The Speci al Rapporteur sent an urgent action on 4 August 1997, jointly
with the Wirking G-oup on Enforced or Involuntary Di sappearances, on behal f of
a lawer, Nicolas Ruiz, who was abducted with his driver, Jevee Patalita, on
12 July 1997 by arnmed nmen dressed in black froma restaurant in San Juan
Metro Manila. Attorney Ruiz’s famly filed a petition for habeas corpus
before the Supreme Court, but the conpetent authorities are said to have

deni ed having the two nen in their custody. It has also been reported that
attorney Ruiz had acted as counsel for a person whomthe Government allegedly
suspects of being involved in illegal activity.

147. On 11 Decenber 1997, the Special Rapporteur sent a followup letter to
rem nd the Governnent to respond to the urgent appeal sent on 4 August 1997
concerning the abduction of M. Ruiz and M. Patalita

Communi cations fromthe Governnent

148. On 3 June 1997, the Governnent provided the Special Rapporteur with a
reply regarding the alleged death threats nade agai nst the FLAG nenbers and
human rights [awyers in connection with their involvement in the prosecution
of police officers in the Kuratong Bal el eng case (urgent actions dated

13 February and 3 March 1997). The Governnent informed the Special Rapporteur
that the Crimnal Investigation and Detective Managenent of the Philippine
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National Police are in the process of conducting the necessary investigation
The Secretary of Justice had al so requested the National Bureau of

I nvestigation to conduct a parallel investigation of the case. According to
the Governnent, there were no significant signs of threats against the nenbers
of FLAG and the other human rights |lawers owing to the fact that sone | awers
did not see the necessity for the protection being offered by the security
officers. The Government provided the Special Rapporteur with a copy of a
letter dated 30 April 1997 sent to M. Ralph Zacklin, Oficer-in-Charge of the
O fice of the High Comm ssioner for Human Rights, in which it assured himthat
steps had been taken to protect the physical well-being of the |awers so that
they could performtheir duties w thout fear

Rwanda

Communi cation to the Governnent

149. On 23 January 1997, the Special Rapporteur sent to the Governnment an
urgent appeal jointly with the Special Rapporteur on torture and the Specia
Rapporteur on extrajudicial, summary or arbitrary executions with regard to
the trials for genocide and crinmes agai nst humanity which are in process in
Rwanda. According to the source, provisions enbodied in internationa
instruments relating to a fair trial had not been fully taken into account.
It was furthernmore reported that some of the accused had had no access to a
| awyer and that due process was restricted. Sonme of those accused had been
sentenced to death. It was also reported that there had been cases in which
the accused were subjected to uncivil treatment before the hearing. Sone
prosecutors and judges had reportedly received only up to four nonths’
training, and inpartiality and the i ndependence of the judiciary in genera
had reportedly not been guaranteed.

150. On 30 Septenber 1997, the Special Rapporteur sent an urgent

conmuni cation to the Government of Rwanda with regard to alleged violations of
the i ndependence of judges and |lawyers in relation to the genocide trials.
According to the source, judicial officers had been dism ssed or forced to

| eave the country in fear of their lives because of mlitary and government
interference in their duties. Some officials had reportedly been arrested,
det ai ned and charged with having participated in the genocide. O hers had

al | egedly been threatened, disappeared or even killed. It was also reported
that defendants in the genocide trials had been denied access to files and
cross-exam nation of prosecution witnesses. It was further alleged that

judicial and government officials had turned down the right to | ega
representation and courts had failed to notify defendants of their right to
have a | awyer during interrogation and before trial. It was also reported
that prosecutors, assistant prosecutors and defence | awers had been
threatened, arrested, disappeared or killed. Mre specifically, |awer

Mur engezi, accused of having participated in the genocide, had di sappeared on
30 January 1997 whereas | awer Minyagi shali, also accused of having taken part
in the genocide and charged with crines against humanity, had been arrested in
February 1996. It was furthernore reported that there had been no objectivity
in the comrmission de triage, the screening comrittee set up to recomend the
rel ease of detainees in cases of insufficient evidence.
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Observati ons

151. To date the CGovernnent has not responded. The Special Rapporteur has
had the benefit of reading the status report on the genocide trials

to 31 October 1997 issued by the United Nations H gh Comm ssioner for Human
Rights Field Operation in Rwanda (HRFOR). The Speci al Rapporteur also had the
advant age of reading the report of the Special Representative of the

Commi ssion on the situation of human rights in Rmvanda subnmitted to the
fifty-second session of the General Assenbly (A/52/522, annex).

152. The prevailing political situation in Rwanda has made it difficult for
an i ndependent and inpartial justice systemto function effectively. The |ack
of adequate resources, both financial and human, is a matter of serious
concern. The Special Rapporteur supports the recomendati ons of both the
HRFOR and the Special Representative insofar as they relate to the inprovenent
of the justice system

South Africa

153. The Truth and Reconciliation Commission is entrusted with the task of
gat hering evidence fromvarious institutions, organizations, agencies,
corporations and individuals in order to understand the role played by themin
contributing to the violation and/or protection of human rights during the
apartheid era, i.e. from1l March 1960 to 10 May 1994, and to identify what
changes are required to prevent those abuses from happeni ng again

154. The Speci al Rapporteur |earned that the judges of the South African
judiciary were invited to appear before the Comm ssion which was inquiring
into a wide range of issues pertaining to the |egal systemduring that period
and how the |l egal system including individual judges, had contributed to the
vi ol ati ons and abuses of human rights. The Special Rapporteur |ater |earned

t hat several judges, including the Chief Justice, the former Chief Justice and
the President of the Constitutional Court, refrained from appearing before the
Commi ssion. However, nmany judges submitted witten representations. The

Chi ef Justice, the President of the Constitutional Court, the Deputy President
and the Deputy Chief Justice, together with the forner Chief Justice,
submitted a joint witten subm ssion. The former Chief Justice, who was the
Chi ef Justice during the relevant period, submtted a separate witten

subm ssion. He too did not appear before the Comr ssion

155. In the face of this failure to appear in person before the Conm ssion, a
representative of the Comm ssion consulted the Special Rapporteur on the
propriety of issuing subpoenas to the judges to compel themto appear before

t he Conmi ssi on.

156. The Speci al Rapporteur advised that it would not be proper to conpel the
judges to appear before the Conm ssion, however noble its objectives.
Subpoenai ng the judges for exam nation by the Commi ssion as to their conduct
during the relevant period would anpunt to reopening cases deci ded by them
exam ning the evidence, and generally reviewi ng the correctness of the

deci sions. Though judges are accountable, their accountability does not
extend to their having to account to another institution for their judgenents.
That woul d seriously erode not only the independence of the judges concerned
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but also the institutional independence of the judiciary. Further, such
conpul sion could violate the immunity conferred on judges. Finally, if they
are subjected to public exam nation in the glare of the nmedia, public
confidence in the judiciary could be underm ned, bearing in mnd that prior
to 1994 there was no witten constitution in South Africa with an entrenched
bill of rights for judges to apply and on the basis of which to rule on the
legality of legislation. For these reasons, the Special Rapporteur advised
that the Conm ssion, having the benefit of witten subm ssions from many
judges, could make its findings w thout having to conmpel themto appear
personal | y.

Spai n

Communi cation to the Governnent

157. On 10 Novenber 1997, the Special Rapporteur transmtted to the
Government of Spain a conmunication concerning the trial of the Executive
Board of the political party Herri Batasuna. According to the source, sone
menbers of the Spanish Government made statenents to the press that could

af fect the independence of the court. Allegedly, the Mnistry of the Interior
stated to the press on 9 May 1997 that in his opinion the nenbers of the
Executive Board of Herri Batasuna should receive prison sentences of nore
than ei ght years. Furthernore, the newspaper El _Mindo published on

15 September 1997 an article reporting that, according to a source fromthe
Mnistry of the Interior, it was expected that two of the three magistrates
conmposing the court would be in favour of the conviction while the other one
had not shown a clear position

Communi cation fromthe Governnent

158. On 4 Decenber 1997, the Governnent of Spain provided the Specia
Rapporteur with a reply to the above allegations. The Governnent stated that
the information received by the Special Rapporteur was not correct. Firstly,
wWith respect to a statenent allegedly made to the press by the Mnister of the
Interior, that statement was in fact taken froma radio interview the M nister
gave on a variety of subjects. On the issue of the trial of the Executive
Board of Herri Batasuna, the Mnister said “we are all norally certain that
they should be sent to prison not for eight years but for many nore. The crux
of the issue is that noral certainty is not sufficient; what is needed is

| egal certainty”. Secondly, the Government noted that the informtion
published in El _Mindo referred to “some sources”, which did not include the

M nistry or the Executive. Mreover, the text was “guarded and cautious” as
it stated that “everything depended on what happens during the actual trial”

Observati ons

159. The Speci al Rapporteur thanks the Governnment for its response. He
notes, however, that the Mnister’s admtted statement on the radio could be
construed as the Executive attenpting to influence the court on what it
expects the sentence to be.



E/ CN. 4/ 1998/ 39
page 46

Swi t zerl and

Communi cations to the Government

160. On 13 June 1997, the Special Rapporteur sent a joint conmunication to
the Governnent of Switzerland with the Special Rapporteur on torture
concerning the case of M. Clenent Nwankwo, a Nigerian |lawer and human rights
activist and Executive Director of the Lagos-based Constitutional Rights
Project, who was arrested in Geneva on 5 April 1997 and detained for five days
i ncommuni cado. He was in Ceneva to attend the fifty-third session of the
Conmi ssion on Human Ri ghts and was arrested on suspicion of shoplifting. It
was all eged that during and after his arrest, M. Nwankwo was severely beaten
and ki cked by the Geneva police. The Special Rapporteur was al so infornmed
that M. Nwankwo was denied the right to obtain counsel of his choice and was
made to sign the record of the proceedi ngs before the exam ning magistrate

wi t hout the presence of his counsel. He was also conpelled to sign this
docunent despite the fact that he was unable to read it because it was in
French. Finally, he was reportedly tried, convicted and sentenced without a

| awyer to defend himin what appeared to be a trial not open to the public,

rai sing questions as to i ndependence and inpartiality of the tribunal

M. Nwankwo was convicted of theft and sentenced to 20 days' inprisonment and
ordered to be expelled fromthe country. The sentence was suspended.

Communi cations fromthe Governnent

161. On 27 June 1997, the Government sent a response to the Specia
Rapporteurs to informthemthat the Deputy Permanent Representative of
Switzerland to the international organizations in Geneva conveyed to

M. Clenment Nwankwo the regrets of the Swiss authorities, including those of
the police. According to the Government, the mnister in charge of Ceneva's
Department of Justice, Police and Transports i medi ately set up an

adm nistrative inquiry into treatment M. Nwankwo received while in police
custody. After receiving the conclusions of the inquiry, he sent a letter to
M. Nwankwo requesting himto accept the apol ogi es of the Governnment and

i nform ng himthat appropriate measures woul d be taken agai nst the nenbers of
the police concerned. The Governnent also indicated that M. Nwankwo coul d
comence civil proceedi ngs agai nst the State for danmages.

162. On 28 July 1997, the Governnment sent additional information regarding
the case of M. Nwankwo. Copies of judicial decisions along with a response
to a questionnaire fromthe Association for the Prevention of Torture were
provi ded to the Special Rapporteur. The Governnment infornmed the Specia
Rapporteur that an appeal court on 20 June 1997 had acquitted M. Nwankwo of
the charge of theft but convicted himof the charge of resisting arrest in a
public place. However, the adm nistrative inquiry concluded that the
treatnment that M. Nwankwo received was not in conformty with acceptable
principles of police behaviour. The Governnment drew attention to the fact
that disciplinary actions would be taken against the four police officers

i nvol ved in the case
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Observati ons

163. The Special Rapporteur thanks the Government of Switzerland for its
pronpt response and wel comes the positive steps taken in the case. However,
he noticed that no information was provided with regard to the alleged |ack of
i ndependence of the tribunal which convicted M. Nwankwo in defiance of the
principles of due process. Further, the Special Rapporteur views with a
certain concern that despite the fact that the appeal court had set aside the
conviction of theft imposed on M. Nwankwo, the same court found it fit to
convict himon the charge of resisting arrest for an offence which he never in
aw committed. The conviction is particularly disturbing in the |ight of the
apol ogi es extended to M. Nwankwo by the Governnent of Switzerland. The
Speci al Rapporteur has been notified that a further appeal by M. Nwankwo to
the Court of Cassation is contenplated and therefore refrains from draw ng any
conclusions fromthe facts he has thus far received. However, in the |ight of
the Governnent’s apologies to M. Nwankwo and its suggestion that he could
file a civil suit against the State for conpensation, the Special Rapporteur
recomends that the CGovernnent offer M. Nwankwo adequate conpensation

t hereby avoi ding protracted civil litigation and the resultant costs and
expense.

Tuni si a

Communi cations to the Governnment

164. On 1 August 1997, the Special Rapporteur sent an urgent appeal to the
Government of Tunisia regarding | awyer Radhi a Nasraoui who had reportedly been
i ntimdated and harassed on the night of 29 April 1997 for reasons relating to
her work in defence of victins of torture and other human rights violations.
According to the source, Ms. Nasraoui's office was broken into, her conputer
stol en, her phone disconnected and her files interfered with. It was further
reported that she had been the victimof simlar acts of intimdation in 1994
and in 1995.

165. On 4 Decenber 1997, the Special Rapporteur sent a letter to the
Governnment to request a joint mission to Tunisia with the Special Rapporteur
on the pronotion and protection of the right to freedom of opinion and
expression in order to assess the human rights situation regardi ng freedom of
opinion as well as the independence of judges and |lawers. In this regard,
the Special Rapporteur referred to the report of the H gh Conm ssioner for
Human Ri ghts of July 1996 to the Economic and Social Council (see E/ 1996/ 87)
following his visit to Tunisia.

Communi cation fromthe Governnent

166. On 30 Septenber 1997, the Governnent provided the Special Rapporteur
with a reply to his letter dated 1 August 1997 concerning the case of

Ms. Nasraoui. In its response, the Governnment informed the Special Rapporteur
that the robbery of the office of Ms. Nasraoui was the subject of a judicia

i nvestigati on based upon a conplaint made before the conpetent authorities on
30 April 1997 by a coll eague of Ms. Nasraoui’s. Furthernore, the CGovernnent
stated that the two thieves had been arrested and had adnmitted to their
crinmes. They had been sentenced, one to eight nonths' inprisonment by the
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First Instance Court of Tunis, and the other to four nonths by the juvenile
magi strate. However, the Governnent denied the allegations that Ms. Nasraou
had suffered intim dation and harassnent.

Observati ons

167. The Special Rapporteur would like to thank the Governnment of Tunisia for
its pronpt response. In addition, the Special Rapporteur reiterates his
interest in visiting Tunisia, jointly with the Special Rapporteur on the
pronmoti on and protection of the right to freedom of opinion and expression
and hopes to receive a positive response to this request.

Turkey

Communi cation to the Governnent

168. On 21 May 1997, the Special Rapporteur sent an urgent appeal to the
Gover nment of Turkey concerning the followi ng | awers: Gazanfer Abbasiogl u,
Sebabattin Acar, Arif Altinkalem Meral Bestas, Mesut Bestas, Niyazi Cem
Fuat Hayri Demir, Baki Dem rhan, Tahir El¢i, Vedat Erten, Nevzat Kaya,
Mehmet Sel i m Kur banogl u, Husniye O mez, Arzu Sahin, |mam Sahin, Sinasi Tur
Ferudun Cel ik, Zafer Gir, Mehnmet Big¢en, Sinan Tanrikulu, Edip Yildiz,
Abdul I ah Aki n, Fevzi Veznedaroglu, Sedat Aslantas and Hasan Dogan. It was
al l eged that these | awers had been brought to trial on charges relating to
one or nore of the follow ng situations:

(a) Lawers who repeatedly conduct defences before the State Security
Court, in which case they are equated with the defendants’ cause and, as such
are terned “terrorist |awers” by the police, the public prosecutors and by
the courts;

(b) Lawers appearing in trials before the State Security Courts in
cases of torture and extrajudicial killings and who have been qualified as
“public enem es”;

(c) Lawers who publicly conrent on the human rights practices of
Tur key; and

(d) Lawers who comment on the Kurdish situation

It was further alleged that these | awers were tried under emergency
| egi sl ati on which allows for i ncommuni cado detention for a period of up to

30 days. It was also said that the | awers have suffered econom c sanctions
and/ or have been pressured, harassed, tortured, or becone the target of
“unknown perpetrator” killings. 1In addition, the Special Rapporteur referred

to his letter to the Governnment of 16 February 1996 in which he expressed his
wi sh to undertake a mission to Turkey.

169. On 27 May 1997, the Special Rapporteur transmtted an urgent appeal to
the Governnent of Turkey concerning | awer Mahrmut Sakar, Vice-President of the
Tur ki sh Human Ri ghts Association (IHD) and President of its Diyarbakir branch
According to the source, Mahnmut Sakar was being detained and interrogated
under the threat of torture. The Diyarbakir I1HD office had reportedly been
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sear ched and magazi nes, books and correspondence were confiscated. It was
al | eged that Mahnut Sakar had been detai ned solely on account of his work as a
human rights advocate.

170. On 7 Cctober 1997, the Special Rapporteur sent a joint conmunication
with the Special Rapporteur on the pronotion and protection of the right to
freedom of opinion and expression concerning the |awer, witer and doctor of
phi | osophy Esber Yagnurdereli. According to the information received,

Dr. Yagnurdereli was tried and sentenced to death in 1978 for “trying to
change the constitutional order by force”, under article 146 of the Turkish
Penal Code. The sentence was commuted to life inprisonnent on account of a
physical disability. 1In 1991, Esber Yagnurdereli benefited froma conditiona
ammesty whi ch suspended sentences for offences such as the ones contained in
article 146 of the Turkish Penal Code. As a result of a speech made after his
i beration, the Istanbul Security Court convicted himof “separatisni, and
sentenced himto 10 nonths' inprisonment. The sentence was confirned by the
Hi gh Court of Appeals. Consequently, the Sansun Crim nal Court decided that
Esber Yagnurdereli will be obliged to serve the renmai nder of his previous
sentence. An appeal was reportedly turned down in md-Septenber.

171. On 7 Novenber 1997, the Special Rapporteur transmtted an urgent appea
to the Government of Turkey concerning Judge Kam | Sherif, who resigned froma
case on 6 Novenber 1997 because of alleged intense pressure to influence the
case from sone foreign and Turkish institutions and politicians. The judge
was presiding over the trial in the town of Afyon of nine police officers
charged with the death of the leftist journalist Metih Goktepe in

January 1996. The Special Rapporteur also referred to his letters to the
Government of 16 February 1996 and 21 May 1997 in which he expressed his w sh
to undertake a mission to Turkey in order to investigate, in situ, allegations
concerning the i ndependence of judges and | awers.

Communi cation fromthe Gover nnent

172. On 27 Novenber 1997, the Government provided the Special Rapporteur with
areply to the joint urgent appeal sent on behalf of Esber Yagnurdereli
According to the Governnent, M. Yagrmurdereli is a nmenber of an illega
terrorist organization called THKPC (Revol uti onary Pioneers of the People) and
was sentenced to |life inprisonnment for having violated several articles of the
Tur ki sh Penal Code, including incitenment to robbery by use of force and
incitement to looting. He was released under a conditional ammesty

on 1 August 1991, but conmitted another crine by contravening article 8 of

the Anti-Terrorist Law (incitement to viol ence against the State through
propaganda) only a nonth after his release. The Turki sh Penal Code stipul ates
that if a person to whom a conditional amesty is granted commts anot her
crime, he or she would be required to serve the whol e remai nder of the

previ ous sentence along with the new sentence. M. Yagnurdereli was then
sentenced to 10 nonths' inprisonment on 28 May 1997 by the |Istanbul Security
Court and as he was required by law to serve the renmai nder of his previous
sentence, he was consequently sentenced to a total of 23 years of

i mprisonment. His appeal was rejected on 20 Cctober 1997. However,

M. Yagnurdereli was released on 9 Novenmber 1997, on the grounds of his poor
health, in conpliance with article 339/2 of the Turkish Code of Crim nal
Procedure. The CGovernnment enphasized that the rel ease does not constitute an
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ammesty but a rel ease on health grounds, and his sentence has been suspended
for one year. The duration of this suspension is subject to the discretion of
the Chi ef Public Prosecutor

173. On 5 January 1998, the Government of Turkey provided the Specia
Rapporteur with a reply to his letter dated 7 Novenmber 1997 regarding the case
of Judge Kam | Serif. According to the Government, M. Serif asked to resign
as he clainmed to be under pressure from public opinion, the nedia, the press
and other circles, including sonme political parties. He clained, furthernore,
that he had been receiving letters and tel ephone calls fromlstanbul, Ankara
and Australia, and that he had been hurt and disturbed by |ocal and foreign
reports that he had been bribed. The Governnent added that M. Serif had
declared his unwillingness to continue to preside over the trial as he had not
been in a position to maintain his inpartiality. The Special Rapporteur was
also informed that in conformty with article 29 of the Turki sh Code of
Crimnal Procedure a judge may request to be excused froma case on | ega
grounds and the approval or refusal of the judge s request is decided by the
Superior Court. In this regard, the request of Judge Kam | Serif to be
excused fromthe case of M. Metin Giktepe is being considered by the Sandi kl
Hi gh Crimnal Court.

Observati ons

174. The Speci al Rapporteur thanks the Government of Turkey for its responses
and wel cones the rel ease of Esber Yagnurdereli, albeit on a suspended sentence
for health reasons. Wth regard to the case of Judge Kam | Serif, it is not

cl ear what steps the Governnment had taken to protect himfrominappropriate
and unwarranted interference with the judicial process as provided in
principle 4 of the United Nations Basic Principles on the Independence of the
Judi ciary. The Special Rapporteur has not received a response to his earlier

i nterventions dated 21 and 27 May 1997. |In addition, the Special Rapporteur
reiterates his interest in carrying out a mssion to Turkey and hopes to
receive a positive response to this request.

Venezuel a

Communi cation to the Governnent

175. On 19 February 1997, the Special Rapporteur transmtted an urgent

appeal to the Covernnent of Venezuela concerning the case of |awers

Adrian Celves Osorio and Joe Castillo, menmbers of the Human Rights O fice of
the Apostolic Vicariate. According to the source, the Public Mnistry brought
charges of “usurpation of functions” against the Ofice of the Apostolic
Vicariate. The charges were alleged to have arisen fromtwo conpl aints sent
in Novenber 1996 to the CGeneral Commander of the State Police, concerning the
death of a civilian at the hands of police agents. These conpl aints contai ned
detailed information on the incident, including the names of w tnesses, and
requested an investigation. The Venezuel an Penal Code defines the felony
charge of “usurpation of functions” as the *“unauthorized assunption or
exercise of public, civil or mlitary functions”. According to the source,
there was no basis for such charge. It was reported that one of the main
tasks of this organization is to nmonitor arbitrary acts of violence commtted
by police forces, especially against indigenous people. Registration of
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formal conplaints is part of its functions and is supported by the
constitutional right of petition (article 67 of the Venezuel an Constitution).

Observati ons

176. To date the CGovernnment has not responded.

Yugosl! avi a

Communi cation to the Governnent

177. On 19 August 1997, the Special Rapporteur sent an urgent appeal to the
Government of the Federal Republic of Yugoslavia in which he expressed his
concern about M. Nikola Barovic, a |awer and human rights advocate who
during a live television debate, was reportedly assaulted and seriously
injured by a bodyguard of M. Vojislav Seselj, |eader and presidentia

candi date for the Radical Party and Mayor of the Bel grade municipality of
Zemun. According to the source, M. Barovic defends many politically
unpopul ar clients in the fornmer Yugoslavia, including both ethnic Croats and
Serbs as well as Al banians. He was reported to have defended a famly of
ethnic Croats evicted fromtheir honmes follow ng an eviction order issued by
the Zemun nunicipality which was reportedly overturned by the Bel grade
District Court on 10 July 1997. It was also reported that M. Barovic has
spoken out publicly against the authorities' policy of ethnically notivated
evi ctions.

Observati ons

178. So far, no response had been received fromthe Governnent of the Federa
Republ i c of Yugosl avi a.

V. CONCLUSI ONS AND RECOMVENDATI ONS
A. Concl usi ons

179. The Speci al Rapporteur views with sone concern the increased nunber of
conpl ai nts concerni ng Governnents' identification of |awers with their
clients’ causes. Lawyers representing accused persons in politically
sensitive cases are often subjected to such accusations. GCenerally only a few
| awyers undertake such cases in any jurisdiction; hence, they are usually
quite visible. ldentifying awers with their clients’ causes, unless there
is evidence to that effect, could be construed as intimdating and harassing
the | awyers concerned. The Governments have an obligation to protect such

| awyers fromintimdation and harassnent.

180. The United Nations Basic Principles on the Role of Lawyers expressly
call upon Governnents to guarantee, inter alia, the follow ng:

“16. CGovernnents shall ensure that |awers (a) are able to perform al
of their professional functions w thout intimdation, hindrance,
harassment or inproper interference; (b) are able to travel and to
consult with their clients freely both within their own country and
abroad; and shall not suffer, or be threatened with, prosecution or
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adm ni strative, econom c or other sanctions for any action taken in
accordance with recogni zed professional duties, standards and ethics.

“17. \Were the security of |lawers is threatened as a result of
di scharging their functions, they shall be adequately safeguarded by the
authorities.”

Principle 18 expressly provides that “Lawers shall not be identified with
their clients or their clients’ causes as a result of discharging their
functions.”

181. Hence, the Special Rapporteur considers that where there is evidence of

| awyers identifying with their clients’ causes, it is incunbent on the
CGovernnment to refer the conplaints to the appropriate disciplinary body of the
| egal profession.

182. There has al so been an increase in conplaints of Governnents’
non-compliance with internationally accepted standards of due process,
particularly in terrorist-related crinmes, raising questions concerning the
integrity, independence and inpartiality of the courts. The Specia
Rapporteur is continuing to gather information on this issue in order to
better understand the difficulties faced by Governments in conplying with the
standards of due process in such cases and the extent of mscarriages of
justice commtted by the courts.

183. The Speci al Rapporteur al so expresses concern over the nunmber of
countries where judges are appointed on a provisional basis w thout security
of tenure in breach of principles 11 and 12 of the United Nations Basic
Princi ples on the I ndependence of the Judiciary. Such appointments becone a
serious threat to the independence of the judiciary, particularly where the
provi si onal judges are conferred with the same powers as permanent judges and
remain on the bench for a prolonged period of time. Such provisional judges
are vulnerable to executive interference and even tensions within the
judiciary.

184. The problenms faced by countries in transition in providing an

i ndependent and inpartial justice systemare a matter of concern. It is
acknow edged that in addition to the lack of financial resources, the | ack of
human resources and of infrastructure are serious contributing factors.

The prevailing situations in Rwanda, Canbodia and sonme countries in the
Eastern European region are sone exanples. The Special Rapporteur continues
to liaise with the Activities and Programes Branch of the Ofice of the

H gh Comm ssioner for Human Rights in this regard.

B. Recommendations

185. Arising fromsonme of the observations nade earlier on the country
situations and on his activities, the Special Rapporteur w shes to nmake sone
speci fic recommendati ons.
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186. In the case of Switzerland, the Special Rapporteur reconmends that the
Swi ss Governnment of fer adequate conpensation to M. Cl enment Nwankwo and
thereby avoid any protracted civil suit before the Swiss courts and the
resul tant cost and expense.

187. I n paragraph 4 of resolution 1994/41 creating this nmandate the

Conmi ssion urged all Governments to assist the Special Rapporteur in the

di scharge of his nmandate and to transmt to himall the information requested.
In the spirit of this paragraph the Special Rapporteur urges Governnents that
have not responded to his interventions and requests to undertake missions to
do so.

188. The Speci al Rapporteur requests all Menber States to respond pronptly to
the questionnaire on the inplementation of the Basic Principles on the Rol e of
Lawers which is expected to be sent to Governments before the end of 1998 by
the Centre for International Crime Prevention in Vienna. |In this regard, the
Speci al Rapporteur al so requests Governnents that have not responded to the
earlier questionnaire on the inplenmentation of the Basic Principles on the

I ndependence of the Judiciary to do so as soon as possible.



