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In t r o d u c t i o n

R .  osem ary N elson w as a  40-year-old w om an. She w as the m other of three 
young  children and a  capable Catholic solicitor w ho took up  controversial 
cases in N o rthe rn  Ireland. H er w ork  as a  defence law yer w as considered a 
nuisance by  the police. T hey abused  her, insulted her, and  th reatened  her. O n 
15 M arch  1999, as this rep o rt w as being p repared , a  bom b exploded in her 
car just outside her house. This bom b not only took Rosem ary N elson’s life, 
it has also shed doub t on the  prospects for real peace and  reconciliation in 
N o rthern  Ireland.

The killing of Rosem ary N elson highlights the fate of m any judges and 
law yers th roughou t the w orld. T here are 64 o ther law yers in N orthern  
Ireland  alone w ho have been threatened. In  this report, the C entre for the 
Independence of Ju dg es  and  Law yers (C IJL ) publishes the outcom e o f its 
docum entation, research, and  analysis of the situation o f judges and  lawyers 
in 48 countries from  M arch  1997 until F ebruary  1999. D uring  this period, 
the  C I J L  found tha t a t least 876 judges and  law yers w ere harassed or p ro s­
ecuted for carrying ou t the ir professional functions. These attacks are  perpe­
tra ted  b y  governm ent forces, opposition groups, o r even sometimes by  the 
business com m unity or land ow ners. O f the 876 docum ented cases, 53 jurists 
w ere killed, 3 disappeared, 272 w ere prosecuted, arrested, detained or even 
tortu red , 83 physically attacked, 111 verbally  th reatened  and  354 profes­
sionally obstructed  and /o r sanctioned. The C I J L  also received reports of an 
additional 508 jurists w ho suffered reprisals in 1997 and  1998 b u t w as unable 
to conclusively confirm  those reports.

The C I J L  has been issuing reports on the attacks on judges and  lawyers 
every y ea r since 1989. T hroughout the year, w e gather inform ation on issues 
related  to the independence of the judiciary  and  legal profession around  the 
w orld. The 1985 U N  Basic Principles on the Independence of the  Ju d ic ia ry  
and  the 1990 U N  Basic Principles on the Role of Law yers guide our w ork  in 
this regard.

The C I J L  p resented  the prelim inary  findings o f this n in th  edition of 
Attacks on Justice before the Fifty-fifth session of the U N  Com mission on 
H um an Rights, w hich took place in G eneva from  22 M arch  to 30 April 1999. 
O n  11 J u n e  1999, the C I J L  sent the d raft chap ter to each concerned gov­
ernm ent for com m ents. G overnm ents w ere requested  to send the ir comm ents 
by 30 J u n e  1999. The C I J L  prom ised th a t if w e received the response on 
time, w e w ould  p rin t it in  its en tire ty  in this year's  edition prov ided  tha t it did 
no t exceed 1000 w ords. O therw ise it w ould  be included in the ten th  annual 
report. In  the event tha t w e receive m ore than  1,000 w ords, w e w ould p u b ­
lish a sum m arised response. By the time of publication, A rgentina, Bahrain, 
Egypt, Jap an , M orocco, Pakistan, Sudan  and  the U nited Kingdom  respond­
ed to  the C IJL . Their com m ents are incorporated  in the report. O the r gov­
ernm ents, such as A ustralia and  E cuador expressed in terest in com m enting 
bu t could no t do so w ithin the tim e limit. The C I J L  will include the o ther 
comm ents it m ay receive in next y e a r’s edition.
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This n in th  annual rep o rt reveals th a t there  has been an alarm ing deteri­
oration  in several countries, while in others, the situation sim ply did not 
im prove. In addition to the harassm ent of law yers in N o rthern  Ireland, the 
plight of the judges and  lawyers in six countries stands out: Colombia, the 
D em ocratic Republic of Congo, Egypt, M yanm ar (B urm a), Pakistan and  
Turkey. D uring  1997 and  1998, at least 34 judges and  law yers w ere killed in 
Pakistan  alone. In  Colombia, 43 jurists w ere persecuted, 14 of w hom  w ere 
m urdered. In  the D em ocratic Republic of Congo, on 25 April 1998, 91 
judges w ere discharged by  the K abila G overnm ent w ithout due process and 
later on 7 N ovem ber 1998, ano ther 315 judges w ere also d ischarged also 
w ithout due process. The B ar A ssociation of E gypt has been dissolved since
28 Ja n u a ry  1996. A t least 51 licences of law yers w ere revoked in M yanm ar 
(Burm a), and  130 lawyers w ere detained or to rtu red  in T urkey alone.

In addition to describing the cases of judges and  lawyers w ho have been 
subjected to harassm ent, the repo rt places the perform ance of the judiciary 
w ith in  the constitutional and  hum an rights fram ew ork of the cou n tiy  under 
consideration. As this rep o rt dem onstrates, serious struc tu ral defects in the 
legal system s of m any countries con tribute both  to the underm ining of the 
independence of the jud iciaiy  and  the legal profession, and  to impunity. 
These defects include the existence of exceptional justice systems, co rrup­
tion, inappropriate public denunciation by G overnm ent officials of judges 
who rule against them , and  attacks on b ar associations.

The au thority  of the jud iciaiy  to resolve conflicts is often im paired by 
the im punity gran ted  to State officials against prosecution for hum an rights 
violations. The judiciaries of Algeria, Colombia, Egypt, M exico, Pakistan, 
Peru, and  Tunisia are seriously underm ined in this way.

M ilita iy  courts th a t try  civilians also underm ine judicial pow er and  inde­
pendence. The C I J L  continues to be concerned about the system  of region­
al courts in Colombia. T here are profound  problem s w ith  the rights of the 
defence in these tribunals in w hich the identity  of the judge, the prosecutor, 
and  even sometimes tha t of the w itnesses, is concealed. In  the D em ocratic 
Republic of Congo, the jurisdiction of the  m ilitary courts are extended to 
crimes such as arm ed robberies. H undreds of civilians are tried  before these 
courts, w hich have the ability to issue death  sentences. In the Palestinian 
Autonom ous Areas, the Security  C ourt tries cases involving internal and 
external security. Trials are concluded in short periods of tim e and  often in 
secret. T here is no right of appeal of the decisions of this court th a t issues 
death  sentences, w hich are swiftly applied. In  Sudan special courts com ­
posed o f m ilitary officers try  civilians. Sentences ranging from  death  to flog­
ging are im posed for a w ide variety  of offences such as causing dam age to 
the national economy, corruption, prostitution, and  drunkenness.

In  a  positive developm ent in Pakistan, the trial of civilians before mili­
ta ry  courts was found to be unconstitutional. A lthough some progress was 
m ade in Peru  w hen the institu tion of faceless tribunals try ing  terrorism  cases 
w as m ade to lapse, the anti-terrorism  legislation in th a t country  still deprives
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the judiciary of m uch o f its pow er w ith  regard  to a rrest and  detention. 
Furtherm ore, defence law yers are consistently b a rred  from  m eeting w ith 
the ir clients, from  gaining access to evidence, and  from  cross-exam ining w it­
nesses.

The inadequate judicial guarantees for the independence of judges or the 
failure to respect these guarantees adversely affect the judiciaries in m any 
countries. The lack of security  of tenure  for con tract judges in Bahrain 
makes them  afraid  to  render im partial decisions. Even in A ustralia, politi­
cians and  the m edia have publicly  denounced the judiciary  after it passed 
landm ark  judgem ents on hum an rights issues. The Suprem e C ourt of Israel 
has been u n der serious attack  from  the religious right.

In  addition, public confidence in the judiciary  is underm ined by corrup t 
practices. The judiciaries of Brazil and  R ussia are exam ples of this w ide­
spread phenom enon, w hich inevitably dam ages public tru st in the institu ­
tions of justice. In  Kenya, the judiciary  lacks adequate resources. C orruption  
is w idespread  and  executive interference w ith  the judiciary  is common. 
Public confidence is also affected by  the inefficiency of the judiciary. In India 
enorm ous backlogs of cases exist in various courts, especially in Jam m u  and 
Kashmir. Public confidence in the  judiciary  and the police has seriously dete­
rio rated  in recent years in Belgium due to the inefficiency of the police and 
the judiciary  in responding to cases of child abuse tha t led to m urder. U pon 
receiv ing  the  conclusions o f the  D u tro u x  Com m ission, the  Belgian 
G overnm ent approved some changes, b u t m ost are still pending.

D efence law yers continue to be the subject of reprisals. The 1996 dis­
m antling of the Egyptian B ar A ssociation has been an  issue o f constant con­
cern. The C I J L  sent a  mission to E gypt in M arch  1998. The mission called 
on the G overnm ent to create adequate conditions for b a r elections to take 
place by O ctober 1998. U nfortunately, the elections have y e t to occur.

Law yers are  often identified w ith  the ir clients’ causes. In  this respect, 
Turkey continues to  be am ong governm ents tha t harass m ost hum an rights 
lawyers. Serious problem s face hum an rights lawyers in Tunisia. They are 
frequently  slandered, questioned, p u t under surveillance and  the ir tele­
phones are tapped. The A nw ar trial in M alaysia highlights the severe 
obstruction  to the w ork  o f defence law yers in tha t country, w hile in 
Z im babw e, m ore than  300 law yers w ere physically attacked  in Ja n u a ry  of 
this y ea r w hen they  partic ipated  in a m arch calling for an end to tortu re. 
Law yers are also harassed in Algeria, D jibouti, the D em ocratic Republic of 
Congo, Belarus, Russia, India, M exico, and  Pakistan.

Even the U N  Special R apporteu r on the Independence of Ju d g es  and 
Law yers him self w as not spared  harassm ent, w hen carrying out his m andate. 
Two public corporations com m enced a  civil action against the Special 
R apporteur, D a to ’ Param  Cum araswam y, in D ecem ber 1996 in the Kuala 
L um pur H igh Court, alleging tha t he had  defam ed them  in an interview  
w hich appeared  in a  L ondon-based m agazine in N ovem ber 1995. A lthough
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as a  Special R apporteur, D a to ’ Cum arasw am y is im m une from  legal process 
in accordance w ith  the 1946 Convention on the Privileges and  Im m unities of 
the U nited  N ations, the M alaysian C ourts did no t respect his immunity. The 
U N  Secretary-G eneral asserted  the im m unity of the Special R apporteur, bu t 
the M alaysian courts refused to heed him.

A fter lengthy procedures the case w as heard  by  the In ternational C ourt 
of Ju stice  following a decision by  the U N  Econom ic and  Social Council. O n
29 A pril 1999, as this rep o rt w as being prepared , the In ternational C ourt of 
Ju stice  rendered  a binding advisory opinion. The C ourt found M alaysia in 
violation of its international obligations because it failed to  inform  its dom es­
tic courts of the U N  Secretary-G eneral’s assertion th a t D a to ’ C um arasw am y 
w as im m une from  legal process in accordance w ith  the 1946 Convention on 
the Privileges and  Im m unities of the U nited  N ations. The C ourt also said 
tha t D a to ’ Cum arasw am y should not be held financially accountable for any 
costs im posed upon him by  the M alaysian courts, and  tha t the M alaysian 
G overnm ent is u n der a  du ty  to com m unicate the W orld C ourt’s opinion to 
its dom estic courts so tha t D a to ’ C um arasw am y’s im m unity  is respected. 
The C ourt's opinion restored  the in tegrity  and  au thority  o f the U N  hum an 
rights mechanisms.

These are some of the unfortunate  trends revealed by this repo rt The 
m clusion of countrres rn Attackd on Justice depends no t only on the m easures 
they  take, b u t also on the availability of accurate inform ation. R esearch on 
some countries tha t w e reported  on in previous years, such as the U nited 
States of America, has no t been com pleted. This is w hy  they  are not includ­
ed m this year's  report.

N evertheless, this disturbing account o f the fate of judges and  lawyers, 
w ho are often perceived as privileged m em bers o f society, highlights the 
inadequacy of hum an rights protection  in the countries w e covered. The 
C I J L  hopes th a t this rep o rt will contribute not only to enhancing the u n der­
standing of how  the principles o f the independence o f the judiciary  and  the 
legal profession are applied in practice, bu t also the hum an rights and  con­
stitutional context under w hich judges and  law yers operate.

M ona R u h m a w l 
C IJL Director



A l g e r ia

A Igeria was dom inated by  a single party, the country 's m ilitary leadership, 
until 1989. In  response to the coun try ’s intensifying political crisis, a  new 
Constitution w as approved by  referendum  in 1989. The new  Constitution 
calls for a President, to be elected to a  five y e a r term , and  one 295-seat leg­
islative house called the N ational People’s Assembly. The elected President 
of the Republic appoints and  dismisses the Prim e M inister and  the C abinet 
o f M inisters.

The new  C onstitu tion declares Islam  to be the state religion and  allows 
for lim ited political opposition for the first tim e since independence. I t con­
fines the role o f the arm y to defence m atters.

The new  C onstitu tion paved the w ay for general elections to be held in 
D ecem ber 1991. W hen the Islamic Salvation F ron t (F IS ) w on a g reat m ajor­
ity  of seats in the Assembly, the results w ere annulled. Presiden t Chadli 
Benjedid stepped down, and  a  m ilitary ju n ta  assum ed control.

A  state of em ergency w as declared. The F IS  w as banned, exacerbating 
political violence. The cancellation of the elections in 1992 escalated fighting 
betw een the security  forces and  arm ed Islamic groups seeking to overthrow  
the governm ent. This has resulted  in m assacres o f civilians.

In  N ovem ber 1995, Liamine Zeroual w as elected President, for a  five 
y e a r term . Z eroual had  previously served as Presiden t o f a  transition  govern­
m ent established by the arm y in 1994. O n  11 Septem ber 1998, President 
Z eroual announced his resignation, effective F ebruary  1999, and declared 
his intention to hold new  presidential elections, to occur in April 1999. 
Abdelaziz Bouteflika, considered to be the arm y’s choice for the presidency, 
w as the front-runner.

In an im perfect popu lar referendum  in N ovem ber 1996, proposed 
changes to the C onstitution w ere approved, including the provision of a  sec­
ond parliam entary  cham ber and  a w idening of presidential prerogatives.

In  J u n e  1997, A lgeria held parliam entary  elections. Provincial and 
m unicipal elections w ere also held in O ctober. The F IS  and  o ther Islamic 
groups tha t w on the 1991 elections rem ained banned.

U nder the Constitution, the P residen t has the au thority  to  rule by  decree 
in special circum stances. The P residen t m ust subsequently  subm it to the 
Parliam ent for approval decrees issued w hile the Parliam ent w as no t in 
session.

H u m a n  R i g h t s  B a c k g r o u n d
A lgeria has ratified a num ber of international and  regional hum an rights 

treaties, including the In ternational C ovenant on Civil and  Political Rights,
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the Convention Against Torture and  O the r Cruel, Inhum an or D egrading 
T reatm ent or Punishm ent and  the A frican C harter on H um an and  People's 
Rights.

Since the declaration of the state of em ergency in Algeria, the situation 
has continued to deteriorate. Tens of thousands of civilians have been killed 
since the beginning of the conflict.

The m assacres of civilians in recent m onths have taken  place on a  fre­
quent basis, and  on a  terrifying scale. Bom bs left in cars, cafes, and  m arkets 
k illed and  m utila ted  people indiscrim inately. H igh  levels o f violence 
occurred  both  in Algiers and a  num ber of o ther tow ns and  villages.

The prison  conditions rem ained poor. T here are  com plaints about 
lengthy tria l delays, extrajudicial executions, illegal searches, and  people 
held in unacknow ledged detention, unable to contact the ir lawyers or the ir 
family. These actions are w idespread in A lgeria and  appear to be used as an 
alternative to arresting  and  prosecuting  people. The G overnm ent has also 
restricted  freedom  of speech, press and  assembly, and  it has censored news 
about security  incidents and  arm ed groups.

In  addition, security  forces have been accused of an inability or unw ill­
ingness to defend civilians. A uthorities have been arm ing civilian militias to 
join in the "anti-terrorist fight”. T housands of these groups are now  operat­
ing outside the law.

The A lgerian G overnm ent repeatedly  fails to investigate these abuses 
and  to bring  those responsible to justice. Such im punity  tends to encourage 
m ore violations.

T h e  S t a t e  o f  E m e r g e n c y  D e c r e e

A state of em ergency was declared by  D ecree N o. AA, p u rsuan t to 
Article 86 o f the Constitution, on 9 F ebruary  1992. This decree allows, inter 
alia, the Presiden t of the  Republic to declare, in tim es of extrem e necessity, 
a  state of em ergency or siege for a lim ited period. It g rants the M inister of 
the  In terior increased pow er over a rrest and  detention for a  year. The state 
o f em ergency was renew ed indefinitely by D ecree N o. 2 o f F ebruary  1993.

Section 5 of the D ecree establishes tha t the M inister of the In terio r may 
"incarcerate any adult individual in a security  centre a t a specific location, if 
such individual carries ou t an activity tha t m ay resu lt in d isturbance of the 
general peace, public o rder or functioning of public institu tions”. Section 6 
g rants the security  authorities w ide pow ers o f a rre st and  detention w hile sec­
tion  9 authorises the M inister of the In terio r to delegate the task  of keeping 
the peace to the m ilitary authorities.
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The state of em ergency perm its as well various derogations from 
A lgerian laws, including those tha t p ro tect civil liberties. The M inister of the 
In terio r is also em pow ered to restric t “all public gathering th a t could disturb  
the public o rder and  safety”, o rder searches both  day and  night, and  place in 
detention centres persons “w hose activity  is considered to th reaten  the p u b ­
lic order, public security, or the p ro p er functioning of public services”.

D ecree N o. 95-10 issued on 25 N ovem ber 1995 allows for 12 days in 
garde a vue detention. In practice, this decree overruled  Article 51 of the 
C onstitution w hich limits custody tim e to 48 hours, in cases o f suspected te r­
ro rist or subversive acts.

A m ended Article 65 o f D ecree No. 95-10 also establishes tha t if 
detainees are to be kep t longer than  tw elve days, they  m ust be brought 
before the state prosecutor, w ho can o rder an extension o f the incom m uni­
cado detention for a  period of no m ore than  tw elve days. The crim inal code, 
in Articles 109-110, provides for penalties of up  to ten  years in prison for 
public servants w ho partic ipate in acts of a rb itra ry  or illegal detention or 
w ho violate p rocedures relating to detention. M oreover, perpetra to rs of the 
acts broad ly  defined in A rticle 87 o f D ecree N o. 95-10 as te rro rist activities 
will receive stiffer sentences than  those established by the Penal Code before 
it w as am ended. Furtherm ore, im position of the  death  penalty  has replaced 
life sentences in terrorism  cases.

Finally, on 25 F ebruary  1995, the  governm ent issued D ecree N o. 12 on 
Clem ency M easures, w hich offered clem ency to m em bers of clandestine 
groups w ho su rrendered  to  the  authorities and  w ho w ere no t involved in 
crimes tha t resulted  in death, perm anen t bodily harm , or the destruction  of 
public property. Also included w ere those w ho su rrendered  the ir w eapons 
and  explosives to the authorities. The same decree prom ised reduced sen­
tences to those w ho had  com m itted crimes th a t involved death  or severe 
bodily harm .

T h e  J u d ic ia r y

Since the 1992 abolition of the Special C ourts th a t exam ined terrorism  
cases, the role of the judicial system  rn A lgeria has been  minimised, and h u n ­
dreds o f individuals have been detained w ithout trial.

The executive b ranch  interferes m m atters th a t p roperly  belong to the 
judicial system, although Article 129 of the C onstitu tion  establishes the jud i­
ciary as an  independent authority. T here have been allegations of the 
G overnm ent dictating  verdicts to judges, under the constan t th rea t of d is­
missal. M oreover, recent executive b ranch  decrees have restricted  some of 
the jud iciary ’s authority.
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A lgeria’s judicial system is com posed o f a  Suprem e Court, th ree  courts 
of appeal, special criminal courts for economic crimes against the state, ju s­
tices of the peace and  comm ercial courts in cities and  tow nships throughou t 
the country.

The jud iciaiy  consists of civil, crim inal and  m ilitary courts. The civil 
courts  an d  the  crim inal courts  are  com posed  o f th re e  levels: first 
instance, appeal and  cassation. The m ilitaiy  courts norm ally  have original 
jurisdiction only over m em bers o f the m ilitary forces; how ever the state of 
em ergency g ran ted  these courts pow ers to try  civilians accused of state 
security  crimes.

The Suprem e C ourt is regulated u n der Article 152 o f the Constitution. 
It is the organ w hich regulates the activities of the  courts and  the 
tribunals. It is com posed of four cham bers. It reviews applications of 
law and serves as both  the highest appellate court and  as the council of 
state. The Suprem e C ourt establishes a Council of State w hich is in charge 
of regulating the activities of the adm inistrative jurisdictions. It is located in 
Algiers.

The Council of S tate (Corueil d ’Etat) established in Article 152, is the 
body  in charge of regulating the activities of the adm inistrative jurisdictions. 
The Suprem e C ourt and  the Council of S tate guaran tee the uniform ity of the 
jurisprudence in the country  and  oversee the respect of law. A  Tribunal of 
Conflicts has been established in order to regulate the conflicts of jurisd ic­
tion betw een the Suprem e C ourt and  the Council of State.

There rs also a  Constitutronal Councrl w hrch revrews the constitutional­
ity  of treaties, laws and  regulations. A lthough the Council is no t p a rt of the 
judiciary, it has the au thority  to nullify laws found to be unconstitutional.

A p p o in t m e n t s , T r a n s f e r s , a n d  D is c ip l i n e
A ccording to the organisation of the judiciary, judges are appointed  by 

the executive b ranch  and  the ir appointm ent m ay be challenged only by the 
H igh Ju d ic ia l Council.

The Constitution establishes th a t the H igh Ju d ic ia l Council, in accor­
dance w ith  the conditions established by law, decides on the appointm ents, 
dismissal and  transfer of judges. The H igh Jud ic ia l Council com prises 17 
members, of w hom  only six are elected.

The H igh Ju d ic ia l Council ensures the respect for the provisions of the 
S tatu te  of the M agistracy, and  oversees the discipline of the judiciary.

By law, judges are responsible for the ir perform ance to the H igh 
Jud ic ia l Council, of w hich the P residen t of the R epublic is the chair, accord­
ing to Article 154 of the Constitution.
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T e n u r e
Ju d g es  are no t tenured, and  they  are banned  from  joining political 

organisations. This principle w as established in a  1989 law  w hich states tha t 
“all citizens except judges, arm y and  security  service personnel, and  mem ­
bers of the C onstitutional Council have the righ t to join political organisa­
tions.”

R e s o u r c e s
Resources are scarce and  delays in the  judicial process are frequent. 

Reportedly, several hundred  people are still aw aiting trial on security-relat­
ed charges.

L a w y e r s

A ccording to the Constitution, defendants are presum ed innocent until 
proven guilty. They have the right to confront the ir accusers and  m ay appeal 
the ir conviction. Trials are public, and  defendants have the  right to legal 
counsel.

The A lgerian B ar Association provides pro  bono legal services to defen­
dants unable to pay  for the ir own lawyer. Law yers are entitled to have access 
to the ir clients a t all times, although only u n der the visual supervision of a 
guard . However, the authorities do no t always respect the legal provisions 
regard ing  defendants’ rights. M oreover, some law yers do not accept the 
cases o f those accused o f security-related  offences, due to a  fear o f re tribu ­
tion from  the  security  forces. D efence law yers representing  m em bers of the 
F IS  have suffered harassm ent, death  threats, and  arrest. In  addition, some of 
them  have been held m incom m unicado detention.

C a s e s

Y ah y a  H a m m o u d a  {lawyer}: M r. H am m ouda  d isap p eared  on 9 
D ecem ber 1996. H e w as arrested  in the street in B lida by  security  forces in 
uniform . H is car, a  g rey  Peugeot 505, w as found a t the police station of 
Soumia.

M ah m o u d  K helili {lawyer, P residen t o f the N ational U nion o f Algerian 
Law yers, P residen t of the  A lgerian B ar Association, hum an rights defender}: 
O n  4 F ebruary  1998, K arim  and  F arid  Khelili, sons o f M ahm oud Khelili, 
w ere arrested . M r. Khelili had  been the target of repeated  threats and  acts of 
intim idation because of his professional activities.
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M em bers o f the security  service severely beat K arim  Khelili, w ho was 
35 years old and  m entally disabled. They th reatened  and  insulted the m em ­
bers of the  fam ily w ho w ere present. They also searched the house. K arim  
and  F arid  w ere both  taken  away. M r. F arid  Khelili w as released around  m id­
night, having been subjected to th reats  of tortu re. K arim  Khelili w as held at 
an  unknow n location, and  then  w as released on Saturday, 7 F ebruary  1998. 
The authorities denied th a t he was held in detention despite evidence tha t he 
w as held in the com m issariat “ded Cinq M auoru” in  the South of Algiers.

These actions w ere taken  to th reaten  and  p ressure M ahm oud Khelili 
because of his w ork  for hum an rights. It has been alleged tha t the motive 
w as also to  p reven t him from  travelling to London on 7 F ebruary  1998 to 
take p a rt in an international colloquium  dealing w ith  the  crisis in Algeria.

This w as not the first case o f harassm ent tha t Mr. Khelili suffered. In 
A ugust 1994, M r. Khelili’s son F arid  w as detained by  security  forces and 
accused of supporting  terrorism . H e w as eventually released w ithout trial. 
D uring  his detention, he was taun ted  by  the police, w ho told him th a t his 
father w as a  “te rro rist law yer”, because he had  defended cases involving 
leaders of the  F IS . A dvocate Khelili him self has been th reatened  by  un iden­
tified persons in telephone calls to his office. It is presum ed tha t these calls 
are related  to M r. Khelili’s hum an rights activities .

Tayeb L ouh  {judge}: In  A ugust 1998, M r. Louh w as sanctioned by  the 
H igh  Council of the M agistracy on charges of refusing to im plem ent direc­
tives given by  the M inistry  of Ju stice  and the  Foreign Affairs Office, and  of 
accusing the M inister of intervention  in the function of the judiciary. Ju d g e  
Louh, P residen t of the N ational U nion of M agistrates, based his defence on 
his du ty  to obey the law  and  the C onstitution. M any  independent organisa­
tions have show n the ir support for M r. Louh, and  an  appeal to the P residen t 
o f the Republic has been lodged, in his capacity  as the nation ’s first magis­
trate, to repeal the sanction tha t deprives M r. Louh of his rights as a  profes­
sional.

M enniche M assoud  (lawyer and  lectu rer in the U niversity  o f Soum a’a 
in Blida}: A ccording to C IJL ’s sources, on 6 A pril 1996, a t around  8 p.m. 
w hen he w as re tu rn ing  home from  his office, tw o unidentified men stopped 
his ca r n e a r h is house on H o rriay a  S tree t, B lida. W itnesses saw  
M r. M assoud  being taken  away. Later, the tw o unidentified men set fire to 
his car. Two days later, the police found the  rem ains of the car near the 
N ational Police Station.

It appears tha t the k idnapping w as related  to a case M r. M assoud  was 
handling. Ten days before the kidnapping, on 26 M arch  1996, M r. M assoud 
w rote to  the Batonnier of the B ar A ssociation of M iddle A lgeria inform ing 
him  about th reats  he had  received from  the opposing p arty  in the case, 
M s. G hadrouch  Jo w h ara . M r. M assoud  inform ed the  Batonnkr th a t 
M s. Jo w h a ra  w arned  him  to w ithdraw  a com plaint he had  subm itted  against 
her on behalf o f his clients claiming th a t she had  forged docum ents and
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em bezzled large am ounts of money. In  his le tter to the Batonnier, he con­
cluded, “I am w riting  this rep o rt to inform  y ou  of w hat had  happened  on the 
one hand, and  also, in case I am  h u rt in any  way, [I w ould  like you  to know  
tha t] it is caused by  M s. G hadrouch  Jo w h ara ...”.

O n  27 M ay  1997, M r. M assoud s family w ro te to the Batonnier of Algeria 
inform ing him  of the letter o f 26 M arch  1996, w hich had  been discovered a 
w eek earlier.

R ach id  M esli {lawyer}: H e w as convicted by  the crim inal court o f Tizi 
O uzou on the charge of “encouraging" and  “providing apologetics” for “te r­
rorism ”; these charges w ere in troduced  a t the end of the trial, after he had 
been acquitted  of all the original charges against him. H e w as sentenced to 
three years in prison on 16 J u ly  1997, after having spent alm ost twelve 
m onths in detention during  an unfair trial. N o evidence to support the new  
charge w as p roduced  and  the defence had  no opportun ity  to contest it. 
M r. M esli’s defence law yers have declared tha t they  intend  to appeal the 
conviction on p rocedural grounds, arguing tha t u n der Algeria's code of penal 
procedure, a  court cannot rule on a  charge th a t w as no t the subject of argu­
m ent by  both  the prosecution  and  the  defence (Articles 305 and  306). 
Besides the im proper in troduction  of new  charges a t the end  of the  trial, it is 
believed tha t M r. M esli w as prosecuted  a t least in p a rt due to his w ork  in 
defence of hum an rights, and  m ainly because he defends suspects in securi­
ty  cases. H is initial in terrogation  began w ith  questions regarding his contacts 
w ith  the  international hum an rights organisation A m nesty International, 
w hich w as m entioned in his court file and  w as a  subject of questioning by  the 
trial judge. M oreover, the co u rt’s judgem ent m ade no pronouncem ent on the 
form al com plaints lodged by  the defence concerning M r. M esli’s illegal, 
abduction-like a rrest on 31 J u ly  1996. A ccording to C I J L  inform ation, he 
w as abducted  by  four arm ed m en in civilian clothes in R ouiba district. H e 
w as held incom m unicado in a  secret detention centre before em erging in 
police custody m ore than  a  w eek later. By failing to respond  to these com­
plaints, the court has reinforced the im punity th a t prevails regarding abuses 
com m itted by  the security  forces against persons in the ir custody. N either 
observers nor fam ily m em bers w ere allow ed to a ttend  the trial.

T ah ri M oham ed  {lawyer}: M r. Tahri appeared  on a  television p ro ­
gram m e aired  in A lgeria on 5 J u n e  1997. D uring  the program m e, he spoke 
ou t against the disappearance of persons arrested  u n der suspicion of sub­
versive activity. The following w eekend, his office w as broken  into. O nly  the 
files and  personal docum ents of M r. Tahri w ere taken.

Given tha t only files w ere taken, it appears th a t the b reak-in  w as p erpe­
tra ted  specifically to p reven t M r. Tahri from  perform ing his professional 
functions. The C I J L  believes tha t M r. T ahri’s clients could be in danger, 
given the confidential inform ation contained in the stolen files.

A lazh ar O th m an i {lawyer}: In  Septem ber 1994, M r. O thm ani, along 
w ith  o ther lawyers, w as visiting clients in Sirkaji prison. An argum ent
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erup ted  betw een one lawyer, A dvocate A bu Z akaria  al Charif, and  a prison 
guard. The law yers p resen t initiated a  civil action against the D epu ty  Prison 
Com m ander o f Sirkaji. The civil action w as publicised in some Algerian 
papers.

O n  18 O ctober 1994, M r. O thm ani w as again visiting clients in the same 
prison. U pon entering  the prison, he w as m et w ith  hostility and  his briefcase 
w as eventually thoroughly  searched, despite his p rotest. The search includ­
ed his case files, in violation of principle 22 of the 1990 U N  Basic Principles 
on the Role o f Lawyers, w hich declares tha t “...all com m unications and  con­
sultations betw een law yers and  the ir clients w ithin the ir professional rela­
tionships are confidential”.

Press clippings w ere found in one of his files. M r. O thm ani asserted  tha t 
the press clippings w ere related to ano ther case he w as handling. The law yer 
w as kep t in prison for tw o hours. H e w as eventually released. A  criminal 
case w as subm itted  against him. The authorities relied on Article 203 o f the 
Code de La Reforme Penitentiaire o f 1979, w hich incrim inates those w ho deliver, 
or attem pt to  hand  over, sums of money, correspondence, medicine, or 
any o ther illegal m atter to a prisoner. M r. O thm ani asserts tha t the press 
clippings w ere p a rt o f his professional defence and  th a t he had  never m et 
this particu lar client before.

Mr. O thm ani w as referred  to Bab al W adi court. A lthough his case orig­
inated  in 1994, it w as only taken up in 1997, w hen he w as convicted and 
sentenced to a  one m onth suspended sentence and  a  1000 D inars fine.

Furtherm ore, the circum stances o f the case reveal th a t M r. O thm ani 
was harassed because he took p a rt in a  legal action to p ro tect the interests of 
ano ther lawyer. It is understood  tha t the m atter is curren tly  under appeal.

M oham ed  Touil {lawyer}: M r. Touil d isappeared on 13 O ctooer 1996. 
H e w as arrested  a t 7:15 in the m orning by  a  m an in civilian clothing, in 
H ouche gaid Gacem, Sidi M oussa, Ben Tahla, in fron t o f w itnesses.

M oham ed  Z e rro u k  {lawyer}: H e has been detained, tried  and  con­
dem ned in Tunisian te rrito ry  by a  Tunisian tribunal w ithout jurisdiction over 
him. It seems th a t the case against him is governed by im portan t economic 
interests w hich w ere affected by  the exercise o f his legitim ate professional 
duties.

A li Z o u ita  {lawyer}: H e w as released in 1997 after being held in prison 
w ithout tria l for th ree  years.



A r g e n t in a

T  he Republic o f A rgentina is a  federal constitutional republic com posed of 
23 provinces and  one Federal D istrict. It has a  presidential system. The cu r­
ren t P resident, w ho has been in office since J u ly  1989, is M r. Carlos Saul 
M enem . H e was re-elected in M ay  1995, and  his second term  ends in J u ly  
1999. The C onstitution gran ts the P residen t considerable power.

The C abinet, (Gabinete), is appo in ted  by  the  P residen t. Federa l 
legislative pow er rests in a  bicam eral C ongress (Congrejo Nacionat). The 
275 deputies are elected for four y ear term s and  m ay be re-elected. H alf of 
the C ham ber of D eputies is renew ed every tw o years. The 48 Senators 
are elected according to procedures established in local provincial constitu­
tions. O ne-th ird  of the Senate is renew ed every tw o years. G overnors 
and  local authorities are elected according to the provincial constitutions. 
The m id-term  elections o f O ctober 1997 resulted  in the loss of the m ajority 
of the Low er H ouse for P residen t M enem 's Ju stic ia lis t P a rty  (Partido 
JiuticiaLutta - P J ).

The Presiden t and  V ice-President w ere traditionally  elected indirectly by 
an electoral college to a  single six y ea r term . However, since the constitu­
tional reform s of 1994, the  presidential term  has been reduced  to four years, 
the electoral college abolished in favour o f d irect election, and  a sitting 
P residen t allowed to stand for re-election for only one additional term .

Articles 31 and  75(22) of the 1994 C onstitution g ran t constitutional sta­
tus to international hum an rights treaties, including the C ovenant on Civil 
and  Political Rights and  the  F irst O ptional Protocol, and  give them  suprem a­
cy over national laws.

I m p u n i t y

A rgentina continues to  suffer the consequences o f the  seven years of mil­
ita ry  rule w hich ended in 1983. D uring  this period, thousands o f persons dis­
appeared, w ere b ru ta lly  tortu red , kep t in inhum ane conditions, and u lti­
m ately killed. A m ong the disappeared w ere citizens o f o ther countries, 
including a t least 617 Italians and  300 Spaniards.

A fter m ilitary rule ended, crim inal charges w ere filed against several p er­
p etrators o f these hum an rights violations, and  some trials w ere commenced. 
H owever, the m ajority escaped punishm ent w hen the Alfonsin G overnm ent 
passed laws th a t ham pered the investigation and  tria l of such cases. The 1986 
Full Stop Law  created  a  b rie f tim e limit for m aking crim inal charges against 
alleged hum an rights violators. The 1987 D ue O bedience Law  stated  tha t 
those soldiers and  police officers w ho com m itted violations w hile following 
orders could no t be punished  for the ir crimes. The few perpetrato rs w ho 
rem ained to be tried  w ere quickly pardoned  by  P residen t Carlos M enem . In
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M arch  1998 Congress voted  to repeal bo th  the Full S top and the D ue 
O bedience am nesty laws. N evertheless, the annulm ent does no t apply 
retroactively, and  all hum an rights abuses com m itted during  the long period 
o f repression will rem ain unpunished.

A  N atio n a l C om m ission on the  D isapp ea ran ce  o f P ersons 
(C O N A D E P ) w as established in 1983 to investigate the fate o f those w ho 
disappeared during  the dictatorship. The A rgentinean jud iciaiy  and  the 
Office of the A ttorney G eneral have also conducted  investigations o f the 
atrocities com m itted by  the agents o f the m ilitary governm ent. In  O ctober 
1997, Federal P rosecutor M iguel Angel O sorio raised  the question of p a r­
don w hen he requested  th a t Federal Ju d g e  G ustavo Literas investigate the 
activities o f certain  m ilitary leaders pardoned  in 1989.

Ju d g es  continued the investigation into the fate of the children of dis­
appeared  persons. In N ovem ber 1998, re tired  adm iral Emilio M assera was 
arrested  and  in D ecem ber 1998, retired  navy captain Jo rg e  E duardo  Acosta 
w as also arrested  m connection w ith  this investigation. By y e a r’s end, a total 
o f nine re tired  officers and  form er m em bers o f the m ilitary jun ta  w ere a rre st­
ed or sum m oned to appear before judges in ongoing investigations of child 
abduction. A pparently, the am nesty laws do no t cover these kinds of crimes.

In  M arch  1997, Spanish Investigating Ju d g e  B altazar G arzon issued an 
international w arran t for the  a rrest of re tired  general Leopoldo Galtieri, 
form er m ilitary P residen t of A rgentina from  1981 to 1982, for his alleged 
role m the m urder of three Spanrsh nationals and the drsappearance of some 
350 others. G altieri had  been gran ted  an am nesty by  P residen t Carlos Saul 
M enem  in 1989 under the Full S top Law. W hen  Ju d g e  G arzon requested  
assistance from  the A rgentinean G overnm ent it w as refused on the grounds 
o f the existence of form al deficiencies. The international w arran t issued by 
the Spanish court m eant how ever tha t G altieri could be arrested  by Interpol 
in any  o ther coun try  outside A rgentina.

Also in M ay  1997, an Italian judge ordered  th a t the investigation con­
tinue into the cases o f m ore than  70 Italian nationals and  A rgentineans of 
Italian origin w ho had  d isappeared in A rgentina during the period of mili­
ta ry  rule.

In  Septem ber 1997, the Spanish judge sum m oned m ore than  100 m em ­
bers of the A rgentinean security  forces, including m em bers of the form er 
m ilitaiy  junta, to testify in the cases of 300 Spanish citizens w ho disappeared 
in A rgentina betw een 1976 and  1983. H e charged 97 form er and  active mil­
itary  and  police officers in the case, and  seeks to in terrogate them  in Spain 
or A rgentina. A  parallel investigation focuses on the alleged abduction  of 
5A children o f Spanish citizens w ho rem ain missing.

O n  11 O ctober 1997, the Spanish H igh C ourt issued in ternational arrest 
w arran ts against 10 form er A rgentinean naval officers, including retired  
adm iral Emilio M assera, an original m em ber of the m ilitary jun ta  betw een



23 Argentina

1976 and  1978. The officers w ere accused of involvem ent in the d isappear­
ance o f Spanish nationals. Earlier, form er A rgentinean officer Adolfo 
Scilingo w as taken  into custody in M adrid  after giving vo lun tary  testim ony 
about the role of the “death flights”. D uring  these flights, k idnapped  politi­
cal opponents w ere dropped  to the ir deaths in the R iver P late and  the 
A tlantic Ocean.

The A rgentinean G overnm ent announced during  1997 th a t it w ould 
issue th ree  billion pesos in bonds to com pensate the families o f the 
disappeared. By Septem ber 1998 the Secretariat o f H um an  Rights, w hich 
adm inisters the funds, had  received a t least 20,000 applications.

T h e  J u d ic i a r y

A lthough the C onstitution of A rgentina provides for an  independent 
judiciary, in reality  the judiciary  is often subject to political influence.

S t r u c t u r e
The judicial system is divided into federal and  provincial courts, each 

headed by  a  Suprem e C ourt w ith  low er courts below  it. Article 5 of the 
C onstitu tion states tha t each province will enact its ow n “Constitution 
according to the R epublican R epresentative system ”, according to the p rin ­
ciples and  guarantees laid dow n by  the N ational C onstitution. Therefore, 
each province appoints its own judges w ithou t interference from  the federal 
G overnm ent.

Article 120 of the federal C onstitution gran ts independence and  autono­
my to the Office of the Public Prosecutor (Minidteru) Publico). The D efender- 
G eneral (Defenaor General de la Naciori) an d  the  P rosecu to r-G en era l 
(Procurator General de la Nacion) are p a rt of a  single organ, according to  Law 
24.946 enacted on 18 M arch  1998. The D efender-G eneral provides ex officu? 
legal counsel to those w ho do no t already have represen tation  m a legal suit 
o r crim inal proceeding. O n  the prosecution  side, the law  provides the  p ros­
ecution w ith  pow ers according to an adversarial m odel of crim inal justice. 
However, the im plem entation of the new  system has been very  slow and 
there  have been few resources allocated to it.

The M agisterial Council (Co/uejo de la M agutratara), envisaged in Article 
114 of the federal C onstitution finally came into existence a t the end of 1998. 
A lthough Law  24.937 establishing the Council w as enacted  in D ecem ber 
1997, it was no t until D ecem ber 1998 tha t its m em bers w ere elected. It is 
expected tha t the Council will s ta rt its w ork  in 1999, five years after the 
adoption o f the C onstitu tion tha t established its m andate.
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The M agisterial Council is com posed o f 20 m em bers elected by  differ­
ent constituencies: the judiciary, Congress, law yers associations, the  execu­
tive b ranch  and  the academ ic and  scientific comm unity. T hey serve a  period 
of four years, renew able only once. The C ouncil’s pow ers include the  fol­
lowing: to adopt “all internal regulations so as to ensure the  independence of 
judges and  an effective adm inistration o f justice” (Article 7.2), to appoint the 
adm inistrator-general of the judiciary, to initiate investigations and  to accuse 
judges before an  im peachm ent ju ry  (Jurado de enjuicLamiento) , to organise and 
oversee the education of the judiciary  and  train ing  program m es, and  to 
select candidates for judges in the federal courts. The Council is divided into 
four sub-com m ittees w ith  four d istinct foci: selection and  train ing  of magis­
trates, discipline, accusation, and  adm inistration.

Article 43 grants judges the  pow er to declare unconstitu tional a  law 
upon  w hich an  act or omission constituting a violation o f hum an rights is 
grounded. However, the declaration does no t set p recedent and  lacks 
universal validity.

A p p o in t m e n t  P r o c e d u r e
In  accordance w ith  Article 99 of the Federal C onstitu tion  the President 

has the pow er to appoint the Justices  of the  Suprem e C ourt w ith  the agree­
m ent o f the Senate. The P residen t also appoints judges for the  low er feder­
al courts upon  the  subm ission of a  list o f candidates by  the  Council of the 
M agistracy.

Article 13 of Law  24.937 elaborates a  long p rocedure for the  selection of 
candidates, including pre-selection by  a  ju ry  com posed o f judges, lawyers 
and  law  professors, and  a  favourable vote by  the  w hole council before the 
candidate is included in a  list to be subm itted  to the P residen t and  the 
Senate. The pre-selection stage includes an exam ination of theoretical and 
practical skills.

D espite the  creation of the  Council o f the M agistracy, the G overnm ent 
still retains a  certain  degree of influence over the judiciary, as the nine 
Suprem e C ourt Ju stices  are appointed  by  the  P residen t subject to the 
approval of the Senate.

D is c ip l in a r y  P r o c e d u r e s
A ccording to Article 110 of the C onstitution, bo th  Suprem e C ourt 

Ju stices  and  low er court judges rem ain in the ir positions w hile on "good 
behaviour". Article 53 o f the C onstitution provides th a t they  can be rem oved 
on the grounds of having w rongly  perform ed the ir functions or having com­
m itted a  crime.

Trials o f Suprem e C ourt Ju stices  are to  be instigated by  the Council of 
the M agistracy, w hich also form ulates the accusations. The case is then
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presen ted  by the C ham ber o f D eputies to the Senate, w hich renders an 
opinion. The rem oval of low er court judges is decided by a  ju ry  (Jurado de 
Enjuiciamiento) com posed of representatives from  the  legislature, the judicia­
ry  and  law yers associations, upon  the subm ission o f an  accusation by the 
Council o f the M agistracy. Article 25 of Law  24.937 entitles the accused 
judge to an oral and  public p rocedure in w hich his or her rights to a  defence 
are fully respected. However, A rticle 27 limits the right to challenge the v er­
dict of the ju ry  to  a m ere request fo r the  ju ry  to  clarify its decision (pedido de 
aclaratoria) .

R e s o u r c e s
The Council o f the M agistracy  is in charge of the resources of the jud i­

ciary. The C onstitution establishes th a t by law, judges will receive a  salary as 
com pensation for the ir w ork, w hich cannot be reduced  w hile they  rem ain in 
the ir posts. The jud iciaiy  subm its a budget w hich is sent to Congress for 
final approval after having been exam ined by the Executive. In  1997, the 
budget for the judiciary  w as 3.5 percen t of the overall state budget.

O n  26 J u n e  1997, the M inister o f Ju stice , M r. Elias Jassan , resigned. 
H is resignation highlights the issue of corrup tion  in A rgentina. M r. Ja ssan  
stepped dow n after press reports revealed records o f his extensive telephone 
conversations w ith  A lfredo Y abran, a controversial local businessm an w ith 
w hom  he had  previously denied having links. Follow ing his resignation, the 
opposition dem anded M r. J a s s a n ’s im peachm ent before the  C ham ber of 
D eputies.

Allegations o f corrup tion  are  w idely reported, especially in civil cases.
The jud ic ia iy  in A rgentina is overloaded w ith  cases o f em ploym ent law 

as well as crim inal and civil m atters. Insufficient public access and  a lack 
o f speed in processing cases plague the justice system. Lengthy pre-trial 
detentions cause severe overcrow ding in the prisons. A pproxim ately 75% of 
prison inm ates in Buenos Aires are aw aiting trial.

S i t u a t io n  o f  t h e  J u d ic i a r y  a n d  B a r  A s s o c ia t io n  
i n  t h e  P r o v i n c e  o f  S a n  L u i s

San Luis is a province of A rgentina. As such, it has its own constitution 
and  laws organising its jud iciaiy  in accordance w ith  the principles laid out in 
the federal C onstitution. However, the  independence o f the jud ic ia iy  and  the 
w ork  of law yers there has been u n der serious a ttack  in the course o f the last 
th ree  years. The governor of the province, M r. R odriguez Saa, the state 
assem bly and  the  press, w hich is dom inated by  the  governor's relatives, have
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joined forces to pass a series of laws and  regulations tha t severely underm ine 
the independence of judges and  restrict the free exercise of lawyers.

In  1995, a  law  reducing the salaries of m agistrates w as enacted (Law  
5032), in clear violation o f the constitutional provision o f Article 110. 
A m paro petitions w ere lodged against this law, b u t a  new  law  w as passed, 
pu tting  the  judiciary  u n der economic emergency. The law  of economic em er­
gency w as applied retroactively, pu rported ly  to preven t the  effect of the 
p recau tionary  m easures created  by  the A m paro petitions. In  D ecem ber
1996, all of the m em bers of the provincial suprem e court resigned and  w ere 
provisionally replaced. The tem porary  m em bers g ran ted  some A m paro peti­
tions and  w arned  the public about the  attacks on the independence o f the 
judiciary.

D uring  1997, several o ther laws w ere enacted  in o rder to subject the 
judiciary  to political control and  expel judges and  functionaries tha t do not 
conform. Law  5070 m odified the system of appointm ent of deputy  judges, 
(conjueced), em pow ering the executive b ranch  to appoint them  directly, and 
allowing them  to  be m em bers of the im peachm ent ju ry  (jurado de enjuici- 
amiento) in o rder to obtain control of th a t body. A nother law, w hich entered  
into force on 27 O ctober 1997 (Law  5124), am ended the law  on im peach­
m ent processes. This law  w idened the grounds for the  im peachm ent of 
judges and  im m ediately ended the term  of the m em bers of the  im peachm ent 
ju ry  a t th a t tim e. Subsequently, the governor and  the  new  provincial 
suprem e court appointed  a  new  ju ry  from  am ong the  depu ty  judges form er­
ly appointed  by the  executive branch.

A ccording to Law  5123 (O ctober 1997), the B ar Associations of the 
province w ere dissolved and, in the ir place, new  associations w ere created 
by  o rder of the adm inistration. This act w as p rom pted  by  public criticism 
expressed by the B ar Associations tow ard  the G overnm ent’s actions u n d e r­
m ining the independence of the provincial judiciary. The p roperty  o f the dis­
solved B ar Associations w as confiscated.

It w as precisely the support of some judges and  functionaries for one of 
the public pronouncem ents m ade by  the B ar Association of Villa M ercedes 
tha t p rom pted  the opening of im peachm ent proceedings against tw o of the 
judges m entioned below. These tw o judges had  also challenged the constitu­
tionality of some of the aforem entioned laws through  A m paro petitions. 
Im peachm ent proceedings are due to  begin against ano ther two judges in
1999.

C a s e s

R odolfo  A rg erich  (Public Prosecutor}: M r. A rgerich w as in charge of a 
case involving an attack  against the sister of a journalist nam ed A ntonio
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Fernandez Llorente. The journalist w as investigating the assassination of an 
individual w ho apparen tly  had  political connections. In J u ly  1997, an 
unidentified call w as m ade to M r. Argerich 's office, saying tha t he should 
“w ithdraw  from  A ntonio Fernandez L lorente’s case or else suffer the conse­
quences”. The callers added  tha t if M r. A rgerich rem ained on the case, he 
w ould  suffer repercussions w orse than  those seen in the case of Pablo 
Lanusse (dee below).

Rodolfo A rgerich’s b ro th e r also received th reaten ing  telephone calls.
A na  M arfa  C a reag a  {judge in Villa M ercedes, San Luis province}: She 

w as dism issed on 17 D ecem ber 1998, and  b arred  from  occupying a  public 
post for 15 years, following an im peachm ent proceeding tha t violated due 
process. All defence m otions and challenges to the m em bers of the ju ry  w ere 
rejected w ithout motive, and  the hearings took place 90 kilom etres aw ay 
from  Ju d g e  Careaga's place of w ork. Furtherm ore, the im peachm ent ju ry  
also perform ed the tasks o f an appeals chamber, since it ru led  on w hether 
Ju d g e  C areaga had  correctly  applied the law  in a  case involving a func­
tionary  close to the governor. Ju d g e  C areaga was accused of partic ipating  in 
political activities because she subscribed to one o f the B ar Association’s 
public statem ents criticising the  attacks on the judicial system. In  addition, 
h er case w as sent to a  crim inal judge w ho has initiated proceedings against 
her. She is in danger o f incurring  a  prison sentence if the crim inal p roceed­
ings go further.

G reg o rio  D ion is  {lawyer}: In A pril 1997, an  A rgentinean new spaper 
published an article repeating  allegations levelled against M r D ionis and  a 
w ell-know n hum an rights organisation, E quipo Nizkor. The article, p u b ­
lished u n der a  pseudonym , alleged th a t M r. D ionis of N izkor collaborated 
w ith  A rgentinean secret agents in o rder to confuse Spanish Ju d g e  G arzon in 
his trial against m em bers of the A rgentinean m ilitary forces for the torture, 
m urder and  disappearances of Spanish citizens.

A d ria n a  G allo  de E la rd  {judge in San Luis Province}: She w as d is­
m issed in N ovem ber 1998 after an im peachm ent proceeding sim ilar to tha t 
o f Ju d g e  C areaga (dee above). Ju d g e  Gallo has also been one of the more 
active m agistrates, challenging the legality of the laws considered to u n der­
mine the independence of the judiciary  in the Province.

S ilv ia  G onzalez and  H ugo  v an  Sdh ilt {judges}: In  D ecem ber 1997, the 
building in w hich bo th  judges w ork  had  to be evacuated due to a  bom b 
threat. The tw o judges w ere dealing w ith  cases involving the partic ipation  of 
policem en in tam pering w ith  official docum ents.

P e d ro  H o o ft {judge in a  Crim inal and  C orrectional Court}: In  M ay
1997, a  plo t aim ed a t killing M r H ooft w as uncovered. The judge had  been 
dealing w ith  a  case involving tw o policemen. The case w as investigated 
by  the security  secretariat and  C om m issar-G eneral Adolfo Vitelli, who 
supported  the judge. A t issue w as a previous case investigated by  Ju d g e
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Pedro H ooft tw o years ago, involving w eapons found in a  theatre  in M ar del 
Plata.

Pablo Lanusse {federal Public P rosecu to r): A  m an en tered  the house of 
Pablo L anusse’s sister Silvia. H e obliged h er to cut h er hair and  then, w hen 
pu tting  it into a  bag, he m entioned tha t Silvia’s hair w as going to be "his 
passpo rt”. A  sim ilar incident occurred  in 1996 w hen ano ther sister of Pablo 
Lanusse w as forced to carve the letters O -R -O  (Spanish for “gold”) onto her 
own forehead. O n  7 Novem ber, Pablo Lanusse w as attacked  in the street by 
a  group of unknow n people. M om ents before, the m en had  pointed  to him 
w ith  a gun, telling him they  w ere “still w aiting for the  o rder to kill him".

Pablo Lanusse w as a public p rosecu tor in a case involving possible fraud 
in state subsidies for gold exports. A fter these incidents occurred, Pablo 
Lanusse decided to w ithdraw  from  the case of "the gold M afia". {See Attacks 
on Justice 1996). Pablo Lanusse has also investigated cases o f police co rrup ­
tion and  received threats in relation to those cases as well.

Carlos A lbe rto  L opez de Velba {lawyer}: M r. Lopez hosts a p ro ­
gram m e on a  Buenos Aires radio station. In  A ugust 1997, he received an 
anonym ous call telling him to  stop broadcasting  the  program m e; otherw ise 
he w ould  be killed. H is program m e is popu lar am ong hum an rights organi­
sations in A rgentina.

M aria Alexandra M artin and  R u th  R elly  {judges in San Luis province}: 
They w ere sanctioned w ith  suspension in 1998 and  im peachm ent proceed­
ings against them  are to comm ence in 1999. Ju d g es  M artin  and  Relly, along 
w ith  Ju dg es  C areaga and  Gallo, have filed A m paro petitions against the 
laws passed by  the governor and  the state assem bly attem pting  to underm ine 
the independence of the jud iciaiy  (dee above).

Leopoldo Schiffrin {judge in the Federal A ppeals C ham ber in La Plata, 
Buenos Aires}: Ju d g e  Schiffrin is a w ell-know n judge w ho exposed a  cover- 
up attem pt am ong high level Buenos Aires police officials in conjunction 
w ith  the 1994 A M I A  Jew ish  C ultural C entre bom bing. The Suprem e C ourt 
of A rgentina is considering bringing im peachm ent proceedings against him, 
supposedly for his "slowness in passing sentences”. The accusation against 
Ju d g e  Schiffrin originated w ith  his colleagues in the appeals chamber, and 
appears to have been m otivated by Schiffrin's independent stance in the 
treatm ent o f certain  political cases.

Crim inal proceedings w ere institu ted  against Ju d g e  Schiffrin in A pril 
1997 for having allegedly coerced tw o secretaries w ork ing  for the appeals 
cham ber. Ju d g e  Schiffrin had  w arned  the secretaries no t to carry  ou t a  res­
olution illegally adopted  by his colleagues w ithout his vote. A t the end of
1998, the  case w as b rough t before an investigating judge in Buenos Aires.
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G o v e r n m e n t  R e s p o n s e  t o  C IJ L
O n 5 J u ly  1999, the G overnm ent o f A rgentina responded  to  the C IJL ’s 

request for comm ents. The G overnm ent stated:
R egard ing  the  1999 edition o f A ttacks on Ju stice : The 
H arassm ent and  Persecution  o f Ju d g es  and  Lawyers, I have 
the honour to fo rw ard  y ou  the com m ents of my governm ent on 
the d raft chap ter concerning the A rgentine Republic.
Relating to the inform ation about the Republic o f A rgentina in 
the  first page, parag raph  one o f y o u r report, w e w ould  like to 
state tha t the second term  of P resident Carlos M enem  ends in 
D ecem ber 1999 and  no t in J u ly  1999.
The fourth  parag raph  should say: "Articles 31 and  75 (22) of 
the 1994 C onstitution g ran t constitutional sta tus to 11 in terna­
tional hum an rights instrum ents, including the C ovenant on 
Civil and  Political R ights and  the F irs t O ptional Protocol, and 
give all international treaties suprem acy over national laws.".
Relating to  the topic o f IM PU N IT Y , paragraph  six, in page 
one, should read: "After m ilitary rule ended, crim inal charges 
w ere filed against several perpetra to rs of these hum an rights 
violations, and  nine form er m em bers o f the M ilitary  J u n ta  
w ere b rough t to tria l and  six of them  w ere convicted w ith 
prison sentences, o ther trials also resulted  in prison sentences. 
However....".
In  addition to the inform ation provided in y o u r rep o rt (page 
two, parr, two-five), and  relating  to the investigations ordered 
by  Spanish courts on the  enforced disappearance of Spaniards 
in A rgentina, G overnm ent issued decree No. 111/96 stating 
the reasons of the refusal o f assistance, namely, th a t those facts 
occurred  in A rgentina, for them  investigations had  been con­
ducted, form er m ilitary personnel had  been convicted and 
crim inal actions are extinguished because o f statu te of lim ita­
tions.
C oncerning y o u r request about the situation of the Ju d ic ia ry  
in the Province of San Luis (page four), w e have asked [for] 
inform ation [o]n tha t issue [from] the authorities of this 
province, in o rder to be able to provide you  w ith  m ore details.



A u s t r a l ia

A ustra lia  has a  federal system  of governm ent and  a long h isto ry  as a  m ulti­
p a rty  parliam entary  democracy. A n independent com m onw ealth-appointed 
judiciary  is guaran teed  by  the Constitution.

Each  o f the  six states (N ew  South W ales, Q ueensland, South  Australia, 
Tasm ania, V ictoria, and  W estern  A ustralia), and  tw o te rrito ries (the 
A ustralian Capital Territory  and  the N orthe rn  Territory), has its own legis­
lature, governm ent and  constitution or constituting docum ents. Some states 
have constitutional protection  for the judiciary, for exam ple, N ew  South 
W ales’ Constitution.

Article 61 of the A ustralian C onstitution provides th a t the  H ead  of State 
is the British M onarch, as Q ueen  o f A ustralia. The Q ueen  is represen ted  by 
the A ustralian G overnor-G eneral, S ir W illiam  D eane, b u t does no t play a 
day-to-day role in the A ustralian G overnm ent. The G overnor-G eneral acts 
generally on the  advice o f the executive governm ent w ho are m em bers of, 
and  responsible to, the Parliam ent.

T h e  J u d ic ia r y

A ustralia has a  long trad ition  of judicial independence and  respect for 
the judiciary. Traditionally the  A ttorney-G eneral, Com m onw ealth or state 
has in tervened to defend any a ttack  on the judiciary. T hat practice has 
no t continued in recent years, and  governm ents are becom ing increasingly 
likely to  criticise the  judiciary. T here is no evidence th a t this has deterred  
any judicial officer from  the fulfilm ent of his or h er judicial obligations, how ­
ever.

A tto rn ey -G en era l D a rry l W illiam s Q .C . an n o un ced  th a t  the  
Com m onw ealth G overnm ent w ould draw  up guidelines designed to limit 
politicians’ criticism o f judges, saying there  w as a lack of understanding  
am ong the  various arm s of governm ent about w h a t w as appropria te  criticism 
of judges and  the limits for judicial criticism  o f the governm ent. H e fu rther 
stated tha t w hile it w as appropria te  to have public debate on court decisions, 
it w as inappropriate  to attack  judges personally.

Ju stices of the H igh C ourt o f A ustralia and  judges o f the Federal C ourt 
are appointed  until age of 70 by  the G overnor-G eneral, "w ith the advice of 
the Federal Executive C ouncil”. T here is no Ju d ic ia l Service Commission or 
Council w ith  w hich the G overnor-G eneral m ust consult. Article 72 of the 
C onstitu tion provides th a t judges of the H igh C ourt and  o ther federal courts 
can only be rem oved by  the G overnor-G eneral in Council, on an address 
from  bo th  H ouses of Parliam ent in the  same session “on the  g round  of 
proved  m isbehaviour o r incapacity”.
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A t the state level, courts are established by ch arte r and  by acts of the 
state parliam ents. S tate judges are appointed  by  the state governm ents and 
are subject to the laws in force in each state.

The A ustralian federal and  state governm ents and  parliam ents have gen­
erally respected  the strong  trad ition  o f judicial independence and  tenure, and 
appointm ents are usually m ade following consultation w ith  the  C hief Ju stice  
o r presiding judge and  o ther legal bodies, even though  it is no t a  constitu­
tional requirem ent.

T here is no evidence o f overt p ressure by  the Executive on any  m em bers 
of the judiciaiy. T here has been, however, criticism, particularly  in relation 
to the g row th  o f doctrines described by critics as “judicial activism ”. The 
legal profession as a  whole, and  judicial organisations and  em inent retired  
judges, as well as some journalists, have strongly defended the attacks on the 
H igh Court.

The H igh C ourt o f A ustralia has established a  range of innovative legal 
principles in recent years. These include rulings w hich have the effect of 
ensuring the  provision of legal assistance to ensure a  fair trial in crim inal p ro ­
ceedings; the exclusion o f uncorrobora ted  police testim ony; the  rem oval of 
the doctrine of m arriage as a defence to a charge of rape; and  a reversal of 
the  doctrine of terra nuLLuu, w hich deprived A boriginal and  Torres S trait 
Islander people of native title to land w hich had  no t been alienated by the 
State. The H igh  C ourt also found an im plied right in the C onstitution to p ro ­
tec t free expression on political and  related  topics.

A t t a c k s  o n  F e d e r a l  C o u r t  J u d g e s

Relations betw een the federal G overnm ent and  senior judges hit an all 
tim e low on 7 D ecem ber 1998 following com m ents by  two senior ministers. 
The row  concerned com m ents m ade by  the Federal M in ister o f Im m igration 
and  M ulticultural Affairs, the H on. Phillip R uddock M P  and  the D eputy  
Prim e M inister Tim Fischer MP, w ho criticised Federal C ourt decisions on 
refugees and  native title respectively.

The M inister of Im m igration launched an a ttack  on the jud iciaiy  from 
the floor of the federal Parliam ent w hen  he singled ou t a  group of Federal 
C ourt judges - w hom  he declined to identify  - and  attacked  them  for going 
on w h at he called a  “legal frolic” to underm ine the  G overnm ent’s strict 
refugee policy.

M r. R uddock told  Parliam ent tha t about half a  dozen “creative” federal 
judges had  m ade it the ir business to use issues of erro r o f law  to w rongly 
reconsider cases on the ir m erits ra th e r than  finding w hether low er tribunals 
had  properly  applied the law, saying “I am not going to nam e them , b u t a 
small num ber have determ ined th a t they  are still going to  get into the game
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- th a t’s w h at it’s all about". H e accused judges of helping people w ealthy  
enough to get to A ustralia to  then  seek refugee status a t the expense of gen­
uine refugees stranded  overseas.

H is ex trao rd inary  comm ents w ere m ade while in troducing the contro­
versial M igration  Legislation A m endm ent (Ju d ic ia l Review) Bill 1998, 
w hich w ould  significantly limit the grounds upon w hich individuals arriving 
in A ustralia and  claiming refugee status could challenge adverse departm en­
tal decisions. The legislation w as in troduced  in an  attem pt to  limit access 
to  the courts on m igration m atters since the  governm ent did  no t like the 
decisions being handed  dow n in accordance w ith  the  law.

D e c l a r a t io n  o f  P r i n c i p l e s  o f  t h e  I n d e p e n d e n c e  
o f  t h e  J u d ic i a r y

In  response to a  significant num ber of appointm ents to the  Suprem e and 
C ounty  C ourts of the States, the eight C hief Ju stices  of the Suprem e Courts 
o f the States and  Territories declared the ir opposition to  the  appointm ent of 
acting Federal and  Suprem e and  county  judges instead o f perm anen t judges 
except for reasons of necessity, and  they  opposed the appointm ent of judges 
to offices or to perform  functions w here the  appointm ent o r the  continuation 
of the appointm ent is a t the  discretion of the  Executive G overnm ent of the 
State or Territory. The Com m onw ealth and  State judges w ere reacting  to a 
th rea t to judicial independence in the appointm ent of acting judges “to  avoid 
m eeting a  need for perm anent appoin tm ent”.

I n d u s t r i a l  R e l a t i o n s  C o m m i s s i o n  o f  W e s t e r n  A u s t r a l ia

The P res id en t o f the  W estern  A u stra lian  In d u stria l R elations 
Commission, w hich is an Industria l Tribunal and  C ourt o f Record, holds 
office on term s sim ilar to  those o f a  Ju stice  o f the Suprem e C ourt o f W estern 
Australia.

The W estern  A ustralian M inister for Industria l Relations issued a  d is­
cussion paper recom m ending the  abolition of the status o f the Commission 
as a  C ourt of R ecord and  the rem oval of the office o f President. This p ro ­
posal w as opposed by  the W estern  A ustralian B ranch o f the A ustralian 
Section of the In ternational Com mission of Ju ris ts  (A S IC J).

Perhaps the  boldest response against attacks on the  judiciary  came from 
the W estern  A ustralian C hief Justice , D avid  M alcolm  AC, P residen t o f the 
W estern  A ustralian B ranch o f the A S IC J, in response to  the  governm ent’s 
p roposed new  sentencing laws designed to abolish parole and  in troduce a 
“m atrix” or form ula to limit judges’ discretion m  sentencing offenders. The
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W estern A ustralian C hief Ju stice  appealed d irectly  to Parliam ent to oppose 
the sentencing laws. Ju stice  M alcolm  accused the governm ent of breaching 
convention by  failing to consult judges and  m isleading the public. Ju stice  
M alcolm ’s action had  the full backing o f W estern  A ustralian’s 16 Suprem e 
and  D istric t C ourt judges.

The C hief Ju s tic e ’s response w as p rom pted  by  a  long m eeting betw een 
A ttorney-G eneral P e ter Foss, Ju stice  M alcolm  and  D istric t C ourt C hief 
Ju d g e  Kevin H am m ond on 25 N ovem ber 1998, a t w hich the A ttorney- 
G eneral apparen tly  rejected concerns abou t the sentencing changes and 
refused to delay them  for public consultation. The A ttorney-G eneral had 
described the m eeting as excellent w hereas the judges w ere left frustrated  
and thereby  decided to subm it Ju stice  M alcolm ’s rep o rt to Parliam ent using 
pow ers available under the  1995 Sentencing Act.

The W estern  A ustralia Law  Society supported  Ju stice  M alcolm ’s action 
o f using the pow ers given to him by  Parliam ent to  rep o rt on im portant 
sentencing issues. The rep o rt says “(s)om e o f the  provisions of the Bills fet­
te r the discretion o f judges in a w ay  th a t is inimical to judicial independence 
and  w hich raises serious constitutional issues” and  the Bills appear to be 
in breach  of constitutional arrangem ents in W estern  A ustralia allowing 
superior courts to determ ine the ir own procedures.



B a h r a i n

B  ahrain  is a hered itary  m onarchy tha t has been governed since the late 
18th cen tury  by  the A l-Khalifa family. A fter the  Treaty o f Perpetual Peace 
and  Friendship w as signed by  the A l-Khalifa ru ler and  Britain in 1861, 
B ahrain w as p laced u n der v irtual B ritish adm inistration until 1971, w hen 
B ahrain gained its independence.

Following its independence, B ahrain en tered  a new  phase in its history, 
w itnessing the establishm ent of a m odern  State. The C onstitution of 1973 
declared B ahrain a  constitutional hered ita ry  m onarchy, governed by  the 
Am ir and  o ther constitutional institutions, and  based on the principle of 
separation  o f pow ers.

The separation of pow ers is clearly enshrined in the  C onstitution. Article 
32 grants legislative pow er to a  partia lly  elected N ational Assembly, execu­
tive pow er to the appointed  C abinet of m inisters, and  judicial pow er to  the 
courts. Article 102(a) o f the C onstitution provides the legislative au thority  
w ith  the pow er to regulate the courts, including the  legal determ ination of 
the ir kind, degrees, functions, and  jurisdictions.

However, in 1975, the G overnm ent suspended, by  executive decree, p ro ­
visions of the 1973 C onstitution concerning the function of the N ational 
Assembly. The Assembly w as then  dism antled; it has no t y e t been reconsti­
tuted . The 1975 decree violated Article 108 of the Constitution, w hich specif­
ically states th a t no provision of the C onstitution m ay be suspended except 
in circum stances w here m artial law  is declared, a condition w hich had  not 
occurred.

In  addition, Article 65 o f the C onstitu tion states tha t in the  event of the 
dissolution o f the N ational Assembly, elections for a new  Assem bly shall be 
held w ithin tw o m onths of the date of dissolution. If  the elections are no t held 
w ithin  th a t tim e period, the dissolved A ssem bly is to regain its constitution­
al authority, m eet immediately, and  continue functioning until a new  
Assem bly is elected. Twenty four years later, no elections have been held, the 
dissolved N ational A ssem bly has never regained its authority, and  the Am ir 
has ru led  solely by  decree.

D ue to grow ing pressure, and  as a step tow ards dem ocratisation, a  con­
sultative council, Majlid A t Shoura, w as established in late 1992. The council 
w as initially com posed of th irty  m em bers, how ever the num ber w as later 
increased to forty. The council does not have any  legislative pow er and  its 
functions are purely  consultative.

In  1992 and  then  again in 1994, opposition to the ruling G overnm ent 
grew, and  petitions w ere presen ted  to the A m ir raising issues such as the 
restoration  o f the N ational Assembly, the release of political prisoners, the 
involvem ent of w om en in the electoral process, and  the re tu rn  of persons 
forcibly exiled by  the G overnm ent. S tree t p rotests and  clashes betw een 
security  forces and  dem onstrators calling for political reform , w hich had  first
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erup ted  in D ecem ber 1994, continued to  grow, intensifying in J u n e  1997. 
The G overnm ent responded  by  cracking dow n on the  opposition.

H u m a n  R ig h t s  B a c k g r o u n d

The G overnm ent has continued to prosecute persons on security  related 
charges in the  state security  court, w here procedures do no t m eet basic fair 
tria l standards and  verdicts are not subject to appeal (dee State Security Courtd 
below).

T here has been little or no im provem ent in the G overnm ent’s hum an 
rights practices. Torture, disappearances, and  arb itrary  detentions continue 
to  be reported . The 1974 S tate  Security  A ct continues to  take precedence, in 
practice, over the C onstitution in m atters related  to arrest, detention, and 
exile. Because local hum an rights organisations are totally banned, direct 
m onitoring o f daily abuses is difficult.

A lthough the legal system  in B ahrain does no t recognise political parties, 
there  are several political organisations, as well as o ther groups active both 
inside and  outside Bahrain.

T h e  Ju d ic i a r y

A ccording to the C onstitu tion  of 1973, the judiciary  is an  independent 
and  separate b ranch  of G overnm ent. However, the h ighest judicial au thori­
ty, the M inister of Ju stice  and  Islamic Affairs, is appointed  by, and  respon­
sible to, the  Prim e M inister. The Amir, w ho retains the  pow er of pardon, is 
the  pinnacle of the judicial system and  m em bers o f the  royal family possess 
key positions in the judicial h ierarchy. Therefore, although the separation of 
pow ers is theoretically  fundam ental to the C onstitu tion  of Bahrain, in p rac­
tice it does no t exist.

Articles 101 th rough  103 of the  1973 B ahraini C onstitu tion  specify the 
legal fram ew ork and  s truc tu re  of the judiciary. The courts in B ahrain are 
com prised of civil, S hari’a, and  m ilitary courts. Civil courts adjudicate civil 
and  crim inal cases as well as personal sta tus cases for non-M uslim s. They are 
organised on th ree  levels: the Suprem e Civil C ourt o f A ppeal w hich also sits 
as a  State Security  Court, (dee beLow), the H igh Civil C ourt, and  the low er 
courts. The S hari’a cou rts’ sole exercise of jurisdiction is over personal sta­
tus issues for M uslim s. M ilitary  courts deal w ith  crimes com m itted by  arm y 
and  security  forces personnel, although the ir jurisdiction can be constitu­
tionally extended to civilians during  a  state of emergency.

The Suprem e C ourt o f A ppeal is the h ighest appellate court in the coun­
try; it also determ ines the constitutionality  of laws and  regulations. Civil and
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com m ercial disputes arising betw een citizens and  the G overnm ent fall under 
the  jurisdiction of the civil courts, due to the absence of an  adm inistrative 
court system  in Bahrain.

Article 102(d) of the C onstitution provides for the form ation of a 
Suprem e Council of the Ju d ic ia ry  to supervise the  courts and  related offices. 
This council has never been form ed. Ju d g es  are appointed  and  dism issed by 
the A m ir upon  the recom m endation of the  M inister o f Justice .

Several Egyptian, Sudanese, and  o ther judges have been appointed  in 
Bahrain, on a contract basis, despite the fact tha t Article 27 of the Ju d ic ia ry  
A ct states tha t foreign judges are to be appointed  to B ahraini courts only in 
exceptional circum stances. This practice raises the issues o f im partiality  and 
security  of tenure. These contract judges are cautious for fear tha t the ir con­
tracts will no t be renew ed should they  rule against the  G overnm ent.

S t a t e  S e c u r it y  C o u r t s

Article 1 o f the decree law  on State Security  M easures, in force since 
1974, allows for a  m axim um  adm inistrative detention o f up  to three years, 
w ith  a right of appeal after an  initial period  o f th ree  m onths, and  thereafter 
every six m onths. Article 5 o f the decree law  stipulates th a t “...the detained 
person shall be released in any case on the last day o f the th ree  years referred  
to in the first A rticle”. A t the end of the th ree  y ea r period, the detained m ust 
be released unless ano ther a rrest o rder is issued against him.

Prisoners charged w ith  security  offences are tried  d irectly  b y  the 
Suprem e C ourt of Appeal, sitting as the Security  C ourt. The procedural 
guarantees o f the penal code do not apply. U nder the S tate Security  Act, 
persons m ay be detained for up to three years w ithout trial for engaging in 
activities or m aking statem ents regarded  as threats to  the  broadly  defined 
concepts of “national harm ony and  security”.

Proceedings are conducted  in secret. M ost of the sessions of the trials 
are held in camera and  no independent observers are able to a ttend  the trials. 
The State Security  Law  does no t g ran t a  convicted person  a legitimate right 
to challenge his conviction o r his sentence before a  h igher court, although 
cases can be refe rred  to the A m ir for clemency.

The detained are rare ly  perm itted  to contact the ir families. N o r are they 
perm itted  to contact the ir law yers until the first day of the trial. It is im pos­
sible therefore, for the defence to  be adequately  p rep ared  for trial. 
Furtherm ore, the  reason for the a rrest as well as the nature  of the  crimes are 
no t disclosed.

Coerced confessions are routinely  used as the sole basis for conviction 
before the State Security  Court.
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The scope of the State Security  A ct extends to any case involving arson, 
explosions, or any act believed by the G overnm ent to be antigovernm ent 
activities, the exercise o f the righ t of free speech and  association, m em ber­
ship in illegal organisations, dem onstrations, p reaching serm ons, possessing 
and  circulating so-called antigovernm ent literature, offences relating to p u b ­
lic properties or public employees, and  harbouring  or associating w ith  p e r­
sons w ho commit such acts.

T h e  D i s s o l u t i o n  o f  t h e  B a r  A s s o c ia t io n

A rticle 27 of the C onstitution guarantees the freedom  to form  associa­
tions and  trade  unions on a  national basis, for lawful purposes and  by peace­
ful means. However, by D ecree No. 4/1998 of the M inister o f L abour and 
Social Affairs, the B ahraini Law yers Society w as dissolved and  a  new  board  
w as appointed  th ree  w eeks before the board  elections w ere due.

The alleged m otivation behind  the decree w as a Ja n u a ry  1998 cultural 
m eeting organised by the Law yers Society during the holy Ram adan feast, 
w here m any issues w ere raised, including the state o f dem ocracy and  free­
dom  in B ahrain. Following the meeting, state officials and security  forces 
interrogated  partic ipants and  organisers, leading to the  suspension of the 
Law yers Society, the appointm ent of a G overnm ent-friendly board  and the 
cancellation o f the forthcom ing board  elections.

In M arch  1998, close to seventy attorneys initiated a court action against 
the decision of the M inistry  of L abour and  Social Affairs to dism antle the 
B ar Association. The B ahraini G overnm ent has p u t constant p ressure on the 
law yers to re trac t the ir lawsuit, and  to  abide by the state restrictions on the 
B ar’s activities, in exchange for the G overnm ent prom ise o f new  board  elec­
tions.

These actions by  the B ahraini G overnm ent are in clear violation of the 
U nited N ations 1990 Basic Principles on the Role o f Lawyers, particularly  
Article 23 w hich states:

Lawyers, like o ther citizens, are entitled to freedom  of expres­
sion, belief, association, and  assembly. In  particular, they  shall 
have the right to  take p a rt in public discussion of m atters 
concerning the law, the adm inistration of justice and  the p ro ­
m otion and  pro tection  o f hum an rights and  to join or form 
local, national, or international organisations and  a ttend  their 
meetings, w ithout suffering professional restrictions by reason 
o f the ir lawful action or the ir m em bership in a lawful organi­
sation. In  exercising these rights, law yers shall always conduct 
them selves m accordance w ith  the law and  the recognised 
standards and ethics of the legal profession.
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C a s e s

S heikh  A bdul A m ir A l-Ja m ri {former judge of the  Shia religious court} 
(dee Attack*) on Justice 1995)-. J u d g e  A l-Jam ri, a  dem ocracy activist and  a  for­
m er m em ber of the suspended N ational Assembly, w as arrested  on several 
occasions for delivering speeches calling for political reform s, and  holding 
so-called antigovernm ent rallies.

Sheikh A l-Jam ri was last arrested  on 21 Ja n u a ry  1996, and  rem ains in 
detention w ithout charge or tria l to this date, although he suffers from  severe 
heart problem s. H e is being detained under the  State Security  Law  w hich 
em pow ers the M inistry  of In terio r to o rder adm inistrative detention for up  
to th ree  years w ithout charge or trial.

A bdallah  H ash em  {lawyer}: M r. H ashem  is the atto rney  for m any p ris­
oners w ho have been prosecuted  in connection w ith  political un rest in 
B ahrain. H e is also handling a  d ispute case b rough t against the G overnm ent 
by  91 w orkers w ho claim to have been arb itrarily  d ischarged from  the state- 
ow ned alum inium  extrusion com pany B A L E X C O  in N ovem ber of 1998.

O n  7 D ecem ber 1998, M r. H ashem  appeared  on A l-Jaz ira  Satellite tele­
vision in Q a ta r to p resen t his views as p a rt of a  panel discussing the G ulf 
Cooperation Council Sum mit. U pon his re tu rn  home, he w as in terrogated  
and  received intim idating phone calls. O n  11 D ecem ber 1998, a w om an 
called requesting to see him  urgently. W hen  she arrived a t his m other’s 
house, a police squad broke in, b reaking doors and  w indow s, and  arrested  
bo th  M r. H ashem  and  the w om an on charges of immorality. The court found 
no grounds for the a rre st and  ordered  the ir release after 48 hours in custody. 
The whole affair is alleged to have been a  set-up on the p a rt of the Bahraini 
Special Intelligence Service.

A hm ed Issa  A l-S ham lan  {lawyer, hum an rights activist}: O n  30 J u ly
1997, Air. A l-Sham lan received a  phone call from  the governor of M anam a 
province inform ing him tha t a travel restriction  had  been im posed on him. 
M r. A l-Sham lan has no t been charged or convicted o f any offence tha t might 
justify this restriction. The restriction  seems to have been im posed in order 
to deny M r. A l-Sham lan his right to freedom  of expression.

G o v e r n m e n t  r e s p o n s e  t o  CIJL
O n 5 J u ly  1999, the G overnm ent of B ahrain responded  to the C IJL ’s 

request for com m ents. The G overnm ent stated:
The G overnm ent of the S tate o f B ahrain  welcom es this 
opportun ity  to respond to the above R eport, noting tha t 
restricted  space means tha t it is unable to reply  in detail to
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every point - omissions should not, therefore, be taken  as 
adm issions th a t the  re lev an t allegations are  in any  w ay  valid.

B a c k g r o u n d , S o u r c e s  a n d  C r e d ib il it y
The R eport’s, in troduction  paints an  inaccurate and distorted  
p icture of the security  and  hum an rights situation in Bahrain. 
The reality  is tha t, despite its lim ited size and  n a tu ra l 
resources, B ahrain has evolved into a regional banking  and 
com m ercial center, w here citizens enjoy free education, health­
care and  w elfare provision, and  w hose achievem ents have been 
consistently recognized by  in ternational bodies such as the 
U N D R
Regrettably, however, B ahrain  continues to be the target of 
groundless allegations of hum an rights and  o ther abuses, m an­
ufactured  from abroad  by a small num ber of isolated and  des­
perate individuals and  groups intim ately associated w ith  the 
now  failed attem pt to violently destabilize and  forcibly over­
th row  the G overnm ent. The credibility of such sources must, 
therefore, be considered extrem ely dubious.
The laws and  institutions referred  to in the R eport have been 
central to the  failure of this cam paign, and  have therefore been 
the target of continued and  groundless attacks from  the above 
sources. Indeed, m any of the ir claims are obviously incorrect 
to anyone w ith  a  basic understand ing  of B ahrain ’s laws and 
legal system.

T h e  J u d ic ia r y
Given B ahrain ’s lim ited size and  resources, there  are not 
always enough properly  qualified and  experienced Bahraini 
judges to sit at some levels o f the court system. To avoid a 
grow ing backlog o f unheard  cases, a  num ber o f non-B ahraini 
judges are appointed  to rem edy this shortfall. Such judges are 
fully qualified and experienced, and  o f appropria te  seniority 
for the courts in w hich they  sit. A ttacks on the ir im partiality 
are therefore entirely misconceived.

S ta t e  S e c u r it y  C o u r t s
The R eport confuses tw o separate issues - the so-called “State 
Security  C o u rt” (“the C o u rt”) and the 1974 State Security  
Law. These are com pletely distinct subjects, the confusion of 
w hich has clearly led the R eport into error.



Centre for the Independence o f Judges and Lawyers

N o person  m ay be detained u n der the State Security  Law 
unless there  is genuine evidence th a t the individual has com­
m itted  serious acts against the  security  o f the  country. 
D etention  m ay no t exceed th ree  years, and  is subject to  au to­
m atic periodic judicial review  by the H igh C ourt o f Appeal.
The notion th a t the so-called "S tate Security  C ourt" is a 
"Special" court is entirely fallacious. This is largely a ttrib u t­
able to  the use of the term  "State Security  C o u rt”, a title w hich 
does no t appear in any  B ahraini legal tex t or legislation deal­
ing w ith  the Court. It is, in reality, the H igh  C ourt o f Appeal, 
the h ighest court of tria l in Bahrain.
The R eport makes a  fundam ental erro r in its com m ents on the 
Court, that:
“the procedural guarantees of the Penal code do not app ly”
This observation is sim ply w rong, and  contrad icted  by the 
C o u rt’s enabling legislation (Legislative D ecree N o. 7 of 1976, 
“the D ecree”), w hich provides (in Article 4) th a t (Translation 
is for case of reference - the A rabic tex t is definitive):
"N otw ithstanding the provisions laid dow n in this Legislative 
D ecree regard ing  procedures, the court shall invoke the p ro ­
visions of the Penal Trials Code o f 1966 (G enerally  know n as 
the Code o f Crim inal Procedure 1966), or any  o ther law 
enacted in its place, during  the course of a tria l.”
H ence the C ourt is bound  as an overriding p riority  by  the 
1966 Code. The procedures specifically applicable to the 
C ourt are to be applied in addition to, no t instead of, the  gen­
eral p rocedural safeguards.
Proceedings are no t held in secret, no r in cam era - the C ourt 
sits in public unless it determ ines th a t the  overriding interest 
o f national security  requires otherwise, Even then, neither the 
accused nor his law yer m ay be excluded, w hile all judgm ents 
m ust be delivered in open court (Article 5(4) of the  D ecree), 
The attendance o f observers a t tria ls is a  m atter for the indi­
vidual court concerned.
N o defendant is denied the right to appoin t and  have access to 
the ir law yer a t any  tim e before or during  proceedings. W here 
a  law yer has not been retained, the C ourt is required  to 
appoint one a t the G overnm ent’s expense (Article 5(2) o f the 
D ecree). Law yers are entitled by  law  to  be p resen t w ith  the 
accused a t all times p rio r to and  during  tria l and  to have access 
to all docum ents of the  case in good tim e for trial.
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W here defense counsel cannot confirm  at trial th a t he is fully 
and  properly  instructed  by  his client, or w here it appears tha t 
the defense is no t adequately  p repared , the C ourt will o rder an 
adjournm ent.
A ny confession obtained by “inducem ent, th rea t or p rom ise” 
is, u n der the 1966 Code, Article 128, inadm issible. The C ourt 
m ust w eigh thoroughly  any  confessional evidence, and  will 
o rder an investigation (including medical reports) if allega­
tions o f coercion are made.

“T h e  D is s o l u t io n  o f  t h e  B a r  A s s o c ia t io n ”
M inisterial Decision N o. 4 for 1998 o f 4h M arch  1998 neither 
dism antled nor dissolved the B ahrain L aw yers’ Society - it 
m erely appointed  an interim  B oard for a period o f not more 
than  one year, pending  new  elections.
The Decision followed serious irregularities and  m ism anage­
m ent by  the previous B oard (including grave breaches of the 
Society’s Basic C harter), and  as a  resu lt of expressions of con­
cern by  a  num ber o f the Society's m em bers.
O n  3rd  M arch, 1999, the Society elected a new  Board. The 
interim  B oard w as dissolved, having fulfilled its m andate. The 
new  B oard continues to m anage the  Society, in accordance 
w ith  its Basic Charter.

C a s e s

Abdul Am ir AI- Jam ri is the spiritual leader o f the cam paign 
of violence and  te rro r to w hich B ahrain has been subjected. 
H e has been charged w ith  crim inal offenses, and  is being tried  
strictly  in accordance w ith  the law  and  all the norm al legal and 
p rocedural safeguards.
Abdullah H ashim  w as released on bail by  the  investigating 
judge, having been charged w ith  adultery  con trary  to Article 
316 of the Penal Code. The charges are unconnected  w ith  his 
professional activities, w hich he continues to conduct, and  the 
case is curren tly  following the p ro p er judicial procedures. 
Allegations of a “set-up” are fanciful and  w holly untrue.
T here is no travel restriction  on A hm ed Isa Al-Sham lan, 
indeed it is believed th a t he has been abroad  for medical trea t­
m ent w ithin the last tw o years.



B e l a r u s

fter the collapse of the Soviet Union, Belarus declared its independence
on 24 A ugust 1991 and  later joined the Com m onw ealth of Independent 

S tates (C IS). In  M arch  1994, the C onstitution dating from  the  Soviet era 
w as replaced and  in J u ly  A lexandr Lukashenko w as elected as the first 
President.

In N ovem ber 1996 several am endm ents to the 1994 C onstitution w ere 
adopted  after a  referendum  w hich w as w idely seen as unfair and  illegal, as it 
had  no t been provided for by  law  (see AttacL) on Justice 1996). The old 
Parliam ent, the Suprem e Soviet, w as replaced by  a bicam eral Parliam ent. 
The 110-mem ber low er house w as form ed out of the m em bership of the 
existing Suprem e Soviet. The 64-m em ber upper house, the Senate, was 
created by  a  com bination o f presidential appointm ents for one-third  of its 
m em bers, and  elections for the rem aining seats. Several deputies of the 
Suprem e Soviet, belonging to opposition parties, never accepted the new  
Parliam ent.

The am endm ents, adop ted  by  a non-b ind ing  referendum , are in 
conflict w ith  the 1994 Constitution, and  involve num erous changes w ith 
alarm ing consequences. The system of checks and  balances am ong the exec­
utive, legislative and  judicial pow ers was d istorted  and  now  all branches are 
u n der the President's control. Furtherm ore, the C onstitu tion  as am ended in 
1996 gave the Presiden t far reaching pow ers as a  “guaran to r of the 
C onstitu tion”.

A ccording to the new  Constitution, the President is also allowed to issue 
decrees “on the basis and in agreem ent w ith  the C onstitu tion” w hich “are 
b inding on the w hole te rrito ry  of the Republic of Belarus". The Constitution 
does no t provide for any lim itations on the scope of such decrees. The 
Presiden t also has broad  pow er to declare a state o f emergency.

As a  resu lt o f the  increasing ly  au th o rita ria n  ru le  b y  P res id en t 
Lukashenko, the Council of Europe 's Parliam entary  A ssem bly voted in 
Ja n u a ry  1997 in favour of suspending the observer status of the Belarus 
Parliam ent. The special guest sta tus w as gran ted  to Belarus in Septem ber 
1992 and  allowed a  delegation of seven parliam entarians to a ttend  Assembly 
sessions in recognition of the coun try ’s move tow ards dem ocracy and  respect 
for hum an rights. Belarus applied to join the  Council of E urope on 12 M arch 
1993.

In J u n e  1998, Belarus becam e even m ore isolated internationally  as 
several diplom atic missions w ere forced to leave the ir residences in M insk 
because the Presiden t w anted  to use the com pound. In  protest, several 
countries w ithdrew  the ir missions from  Belarus and  only re tu rned  in 
Decem ber.



43 Belarus

H u m a n  R i g h t s  B a c k g r o u n d

The hum an rights situation in Belarus has deteriorated  substantially  in 
the last tw o years. The main areas of concern are the curtailing of freedom  
of expression, the excessive pow er of the Executive to  control the legislative 
power, and  the judiciaiy. In  practice, there  is a total lack o f checks and 
balances in Belarus, and  the  au thoritarian  P residen t harsh ly  regulates all 
voices of opposition.

D uring  1997 and  1998 freedom  of expression w as fu rther curtailed, 
and  the opposition suffered from  arrests  during  dem onstrations. The 
G overnm ent also targeted  the m edia by  closing independent radio and 
television stations. H um an rights non-governm ental organisations (N G O s) 
are targeted  m ainly th rough  questionable tax  audits and  high ren ts o f gov­
ernm ent-ow ned houses, sometimes causing the N G O s to shut down.

H um an rights activists face increasing repression and  are often th rea t­
ened as a  resu lt of the ir w ork. O ne exam ple is the hum an rights activist 
N adezhda Zhukova, w hose case w as raised by  the U N  Special R apporteur 
on Extrajudicial, Sum m ary o r A rb itra iy  Executions. She w as th reatened  by 
the Belarus Patriotic Y outh Union, an  organisation allegedly created  and 
financed by P resident Lukashenko.

Belarus has only slightly am ended its Soviet-era law  on detention. The 
Crim inal P rocedure Code provides th a t police authorities m ay detain a 
person suspected of a crime for th ree  days w ithou t a w arran t, w hich can be 
extended up to 10 days, pending fu rther investigation of the  crime. It has 
been claimed th a t security  forces have arb itrarily  arrested  and  detained citi­
zens. M oreover, there  have been allegations of ill-treatm ent and  unlaw ful use 
o f w eapons by security  and  police officials during  peaceful dem onstrations 
and  on a rrest and detention. Im punity  is alm ost the rule in Belarus.

The U N  H um an  Rights Com m ittee expressed concern th a t pre-trial 
detention m ay last up to 18 m onths, and  th a t the com petence to decide upon 
the continuance of pre-tria l detention lies w ith  the P rocura to r and  not w ith 
a  judge, w hich is incom patible w ith  Article 9 para. 3 of the In ternational 
C ovenant on Civil and  Political'R ights, to  w hich Belarus is a  State Party.

Pre-trial conditions are difficult, w ith  inm ates living u n der harsh  condi­
tions, such as lack of food and  overcrow ded cells. Furtherm ore, an indepen­
dent body to deal w ith  com plaints does no t exist, as the Procurator's  Office 
supervises places of detention.

Prisoners and  lawyers both  rep o rt restrictions on consultations, and 
investigators m ay p rohib it consultations betw een a law yer and  a  client. 
Some detainees repo rted  th a t investigators forced them  to sign statem ents 
w aiving the  right to an atto rney  during  interrogation.
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The num ber of crimes for w hich the death  penally  is applicable under 
the Crim inal C ourt is very  high. Several decrees have been enacted recently 
defining new  crimes punishable by  death, such as the Presidential D ecree 
N o. 21 of 21 O ctober 1997 on fighting terrorism  and  o ther violent crimes.

The U N  H um an Rights Com m ittee expressed concern about the “secre­
cy surrounding  the procedures relating to the death  penally  at all stages”.

T h e  J u d ic ia r y

Although the am ended Constitution provides for an independent jud i­
ciary, consistent interference from  the  P residen t has severely underm ined 
the judiciary  as it is largely unable to act as a check on the  executive branch. 
O rganised  crime reported ly  also has a  significant im pact on court decisions. 
The practice of executive and local authorities dictating  to the courts the ou t­
come o f the trials, so-called “telephone justice”, is also w idely reported.

The fourth  periodic repo rt of the Republic of Belarus w as review ed by 
the U N  H um an R ights Com m ittee in O ctober 1997. In  its concluding obser­
vations, the H um an Rights Com m ittee expressed concern abou t the lack of 
independence of the  judiciary  and the legal profession and urged Belarus

to take all appropria te  m easures, including review  of the 
C onstitution and  the laws, in o rder to ensure tha t judges and 
law yers are independent of any  political or o ther external p res­
sure.

C o u r t  S t r u c t u r e
The court system is com prised of a Suprem e Court, regional courts, dis­

tric t courts and  m ilitary courts. T here are also economic courts. A lthough 
the law  also perm its the creation of specialised courts such as family, adm in­
istrative, land, and  tax, these courts have not y e t been established. 
C onstitutional issues are considered by a C onstitu tional C ourt w hose pow ­
ers have been extrem ely reduced by the am ended Constitution.

Q u a l if ic a t io n s
A rticle 62 of the  Law  on the Ju d ic ia l System  and  the S tatus of Ju dg es 

establishes the requirem ents for becom ing a  judge. A ny citizen o f the 
Republic of Belarus, w ho has h igher legal education and  a good m oral rep ­
utation, w ho is 25 years o f age o r older, m ay becom e a  judge.

As a  fu rth er requirem ent, potential judges m ust have a t least tw o years 
of legal experience or two years of fieldw ork and  practical study, and  m ust 
pass the qualifying exam ination. The judges of the regional, M insk  City, and
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Belarusian m ilitary courts, however, are requ ired  to have a t least three years 
o f experience, and  Suprem e C ourt judges should have a t least five years of 
experience. C andidates m ust also pass a qualifying exam ination and  obtain 
approval from  the relevant board  of judges.

A p p o in t m e n t
The M inistry  of Ju stice  and  the P resident are prim arily  responsible for 

the appointm ent of judges. Ju d g es  are dependent on the M inistry  of Ju stice  
for sustaining the court infrastructure and  on local executive b ranch  officials 
for providing the ir personal housing.

Ju d g es  of the Suprem e C ourt, including the Chair, are appointed  by  the 
P resident, upon approval by  the Senate, o f w hich one-third  is appointed  by 
the Presiden t himself. The am ended C onstitution fails to provide the judges 
wnth life tenure.

Six of the  tw elve judges from  the C onstitutional C ourt are directly 
appointed  by the President, including the chair. The o ther six are elected by 
the Senate, one-third  of w hich is appointed  by  the President. Ju d g es  do not 
have life tenure, b u t sit for eleven years.

D is c ip l i n e
Article 73 o f the  Law  on the Jud ic ia l System  and  the S tatus of Ju d g es  

stipulates tha t the Regulations on D isciplinary Responsibilities of Ju d g es  
shall prescribe the grounds and  procedures for holding judges accountable. 
A  judge can be rem oved from  his position w hen he has com m itted a  dis­
graceful act or deliberately breached  the law  incom patible w ith  the  status of 
judge. The rem oval decision is m ade by  the organ w hich elected or appoin t­
ed him.

Since the judges o f the Suprem e C ourt are appointed  by  the President, 
this m eans tha t they  m ay also be dism issed by  him. The same applies for the 
six judges of the C onstitutional C ourt w ho are d irectly  appointed  by the 
President. This is a  grave violation of the principle o f independence of the 
judiciary  and  it has been reported  th a t several judges of the C onstitutional 
C ourt already have been dism issed because they  refused to decide a  case 
p u rsuan t to  instruction  by  the President.

A rticle 18 of the Law  on the Constitutional C ourt regulates instances 
w here a  justice is dism issed before the end of term . A  judge m ay be dism issed 
if a judge is convicted of a  crime, if he com m itted an  act against the 
C onstitutional C ourt tha t discredits the institution, if  he lost his citizenship 
o r due to health  problem s.

All o ther judges can be dism issed on any  basis determ ined by law, a  p ro ­
vision w hich also gives the P residen t the potential to m anipulate the judicia­
ry  th rough  his pow er to  render decrees.
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L a w y e r s

O n 3 M ay  1997, P residen t L ukashenko issued D ecree N o. 12 regarding 
the activities of law yers and  notaries. The decree obliges every law yer to 
becom e a  m em ber o f a  Collegium of Advocates w hich is controlled by the 
M inistry  of Ju stice . Furtherm ore, the pow er to  provide a licence to practice 
w as given to the M inistry  of Ju stice . This violates the  independence of 
law yers from  the G overnm ent and  creates a  clear risk o f abuse. T here w ere 
num erous reports of lawyers w ho defended political opponents of the 
President and  subsequently  had  the ir licences taken  away.

C a s e s

N a ta ly a  D u d a re v a  {lawyer}: She has been defending individuals on 
charges relating to dem onstrations and  w as sued for contem pt of court, 
allegedly because of her defence of political unpopu lar clients.

A lyaksey  F ilip ch an k a  {lawyer}: H e set him self on fire in protest, as a 
resu lt of w hich he died on 31 J u ly  1998. M r. F ilipchanka had  been acting as 
defence law yer for A ntanina Voranava, w ho w as threatened  w ith  unlawful 
eviction. M r. F ilipchanka was so frustra ted  w ith  the obstruction  he faced 
during the tria l th a t he decided to p ro test against the arb itrariness of the 
court th rough  self-immolation.

T a ty a n a  P ro tk o  {lawyer and  head  o f the  B elarusian  H elsink i 
Committee}: She w as detained by the police for researching a  case of an 
alleged victim  o f hum an rights violations.

V era  S trem k o vsk ay a  {lawyer and  president o f the C enter for H um an 
Rights in Belarus}: She w as threatened  w ith  the loss o f her license for criti­
cising the deficiencies in legal protections in Belarus during  a m eeting in 
N ew  Y ork in Septem ber 1998, organised by  the In ternational League for 
H um an Rights.

Furtherm ore, M s. S trem kovskaya is allegedly being crim inally p rose­
cuted for representing  a  politically unpopu lar client. D isciplinary m easures 
by  the Collegium of Advocates have also been launched against her.
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A ccording to its Constitution, Belgium is a parliam entary  dem ocracy
under a  constitutional m onarch. Since 1993, A lbert II  has been King of 

Belgium. In 1994, following a  reform  process initiated in 1970, Belgium 
acquired  a new  C onstitution w hich transform ed Belgium from  a  u n itary  state 
into a  federal state w ith  com m unities and  regions. Belgium is m ade up  of 
three comm unities: the French  community, the Flem ish com m unity and  the 
G erm an-speaking community, as well as th ree  regions: the W alloon region, 
the Flem ish region and  the Brussels region. Belgium has four linguistic 
regions: the French-speaking region, the D utch-speaking region, the bilin­
gual region of Brussels-Capital and  the G erm an-speaking region.

The role o f the King is symbolic because although he is technically the 
source of all executive authority, the Council of M inisters holds actual deci­
sion-m aking power. Parliam entary  elections are held a t least every four 
years. T here is universal suffrage, w ith obligatory voting and a  system of 
proportional representation .

According to Article 35 o f the Constitution, the federal au thority  only 
has pow ers in the  m atters tha t are form ally a ttrib u ted  to  it by  the 
C onstitu tion and  the laws carried  out in pursuance o f the C onstitution itself. 
The com m unities and  regions, each in its own area  of concern, have pow er 
for the  o ther m atters, u n der the  conditions and  in the term s stipulated by law. 
This law  has to be adopted  by  a  special m ajority vote.

F or F landers and  W allonia, regional and  com m unity assemblies are com ­
posed of the m em bers of the  H ouse o f R epresentatives and  of the directly 
elected senators from  each regional cultural entity. F o r the Brussels-Capital 
region, m em bers of the regional assem bly are elected d irectly  in special elec­
tions. Regional and  com m unity councils are d irectly  elected.

Article 36 of the C onstitution stipulates tha t the legislative pow er is 
exerted  collectively by the King, the H ouse o f R epresentatives and  the 
Senate.

The violations com m itted by  Belgian soldiers while in Som alia in 1991 
and  1992 and  the  role of the police and  the judiciary  in the paedophilia case 
w ere persisten t problem s in Belgian politics in 1997 and  1998.

T h e  J u d ic i a r y

The judiciary  is regulated  through  the C onstitution and  the Deuxieme 
Partie - Livre Premier du Code Judiciaire. The Deuxieme Partie provides detailed 
regulations for such m atters as the com position o f all the courts, the functions 
of the  judiciary  and  the ir appointm ents, together w ith  disciplinary m easure­
m ents and  vacation, salary and  pension entitlem ents.
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Articles 151 and  152 o f the  Constitution, w hich regulate the  nom ination, 
appointm ent and  discipline o f judges, w ere a t the centre o f a  reform  debate 
following the findings of a  parliam entary  comm ission established after the 
so-called 'D u tro u x  affa ir’. H ence, the G overnm ent p roposed several far 
reaching proposals reform ing the law  enforcem ent and  judicial system (dee 
below).

C o u r t  S t r u c t u r e
The judicial system is organised according to specialisation and  te rrito ­

rial jurisdiction, wdth five territo rial levels: canton (222), d istrict (27), 
province (9), courts of appeal (5), and  the w hole kingdom.

The highest court is the C ourt o f C assation for all of Belgium; its Chief 
Ju stice  is appointed  by  the Kang. The C ourt of C assation is com posed o f a 
cham ber for crim inal and  police m atters, a  cham ber w hich hears cases from  
the labour courts and  tribunals, and  a cham ber for civil and  comm ercial m at­
ters.

A t the low er level there  are D istric t A dm inistrative Tribunals, L abour 
and  Com m ercial Tribunals and  F irst Instance Tribunals (w ith civil, criminal 
and  juvenile cham bers). The Juge d’Indtruction w ith in  the crim inal Tribunal of 
F irst Instance is in charge of investigating crim inal allegations and  collecting 
the facts and  evidence bo th  in favour and  against the defendant’s case. 
A ccording to the  evidence, the Juge d ’lndtruction can decide either to send the 
file to  the appropria te  court for prosecution  or to declare th a t there  is no 
need for a trial. The role o f the Juge d ’Indtruction in the so-called 'D u tro u x  
affair' w as severely criticised (dee below).

The higher courts are divided into Cour dAddided, C ourts of A ppeal and 
L abour Courts. T here is a  Cour d’Addue in each province and  in the adm inis­
trative district of Brussels-Capital. A  Cour d’Add'ue is com posed of a  first p res­
ident, a  P residen t of each cham ber and  advisers. I t  hears m ainly criminal 
cases referred  to it by  the C ham ber of A ccusations. T here is no appeal of the 
decisions o f the  Cour d’Addue.

T here are five C ourts of A ppeal in Belgium: in Brussels, Gand, 
A ntw erp, Liege and  M ons. The C ourts of A ppeal have civil, crim inal and 
juvenile cham bers. The L abour C ourts sit in the regions o f the C ourts of 
A ppeal and  are com posed o f a  president, presidents o f the  cham bers, advis­
ers and  social advisers. The regulations o f both  courts are  established by  the 
King on advice o f the first p resident of each of the courts, of the  p rocurato r 
general, and  the  chief court clerk, and  the assem bly of batonnierd o f the b ar 
associations of the  place w here the C ourt of A ppeal sits and  the  presidency 
of the first president o f tha t court.

The D istric t A dm inistrative Tribunal is com posed of the  presidents of 
each o f the L abour Tribunals, the Tribunals o f F irst Instance and  the
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Com mercial Tribunals. The L abour Tribunals are com posed o f a t least tw o 
cham bers, each of w hich is p resided over by  a judge and  also com posed of 
tw o jiiged dociaux. The Com m ercial Tribunals have a t least one cham ber and 
cases are heard  by one judge o f the tribunal and  two jiiged condulaired.

M ilitary  tribunals try  m ilitary personnel for comm on law  as well as mil­
itary  crimes. All m ilitary tribunals consist of four officers and  a civilian 
judge. A t the appellate level the civilian judge presides. The accused has the 
righ t of appeal to a h igher m ilitary court.

A p p o in t m e n t , R e p l a c e m e n t  a n d  D i s c ip l i n e
The judges of the Cour de Caddat'wn are appointed  for life by  the King, 

from  tw o lists of tw o candidates, one com piled by the  Cour de Caddatlon, and 
the o ther alternatively by  the C ham ber of R epresentatives or the  Senate. The 
lists are m ade public a t least 15 days before the appointm ent is made.

The presidents of the Courd d’Addijded are m em bers of the C ourts of 
Appeal, and  the advisers are designated for each case by  the p resident o f the 
C ourt o f F irst Instance. The judges of the C ourts of A ppeal are appointed 
for life by  the King after bem g nom inated from  tw o lists, one p repared  by  the 
Courts o f A ppeal and  the second one by the Provincial Council or the 
Council of the Brussels-Capital Region.

The p resident and  vice-president of the Tribunals of F irst Instance are 
appointed  for life in the same m anner in w hich the judges of the Appeal 
C ourts are appointed. They are d irectly  nom inated by  the  King. Before 
being appointed  all judges need to m eet certain  specified qualifications and 
pass an  exam ination.

A  m agistrate can be replaced in a case as a  resu lt of family relationship, 
civil protection, doubts over partia lity  and  objectivity and  after six m onths 
w hen the case has been considered. A  judge cannot be rem oved or suspend­
ed because of a judgem ent. A  judge only can be transferred  w ith  a new  nom ­
ination and  his approval.

Form erly, disciplinary procedures w ere adm inistered in Belgium w ithin 
the judiciary; all proceedings w ere appealable and  all decisions had  to be 
repo rted  to the M inste r of Ju s tic e  th rough  the  P rocu ra to r General. 
Following the findings of the D u trou x  Commission, the procedures w ere 
reform ed (dee beLow).

T h e  ‘D u t r o u x  A f f a i r ’
In  A ugust 1996, Belgium w as shocked by a  scandal of kidnapped, 

abused and  m urdered  children. Two girls w ere found still alive by  the inves- 
tigating-m agistrate, M r. Jean -M arc  C onnerotte, in A ugust 1996. They had



Centre for the Independence o f fudges and Lawyers 50

been kep t in the house ow ned by  M arc D u trou x  w ho was arrested  on 15 
A ugust 1996 in connection w ith  the d isappearance of ano ther girl. The bod ­
ies of four o ther young  girls w ere found later on tw o different locations, two 
in M arc  D utroux 's backyard.

The handling of the investigation of this case raised  w idespread  nation­
al protests, m ainly because it w as revealed th a t the authorities had  released 
M arc D u trou x  in 1992, after he served only th ree  years of a  13-year sen­
tence for the rape of several o ther young  girls. It w as also unveiled tha t 
police had  been in D utroux 's house a t the same tim e the girls w ere being 
kep t there, and  had  failed to act.

The investigating judge, J e a n  M arc  C onnerotte, becam e popu lar in 
Belgium because of his efficiency in acting on these cases. The C ourt of 
Cassation ru led  in O ctober 1996, however, th a t he should be rem oved from  
the  case on the grounds of violating his du ty  of rem aining strictly  neutral, 
because he had  attended  a  fund-raising d inner for the paren ts o f the victims. 
The decision to rem ove M r. C onnerotte from  his investigation deepened the 
crisis of public confidence in the police and  the judiciary.

T h e  D u t r o u x  C o m m is s io n
In O ctober 1996, a  parliam entary  commission know n as the ‘D u trou x  

Com m ission’ w as established to exam ine allegations of corrup tion  and  p ro ­
tection in the investigations of the cases o f the  k idnapped, abused  and  m ur­
dered children, and  to research  the deficiencies of the  law  enforcem ent and 
judicial systems.

The Commission issued its interim  rep o rt in F ebruary  1997, concluding 
tha t rivalry betw een the coun try ’s different police and  judicial divisions had 
prevented  them  from  w ork ing  together effectively. I t said th a t the investiga­
tors had  failed to share inform ation, tha t they  had  ignored vital leads and 
th a t  the  insu fficien t resou rces available h ad  been  po o rly  allocated. 
According to the report, the local police had  failed to give im portan t infor­
m ation concerning M arc  D u trou x  to officials investigating the d isappear­
ances of the girls.

It recom m ended, inter alia, the following:
• M ore resources should be allocated to the judicial services to w ork  more 

efficiently.
• The resources for the police and  police know ledge of the crim inal sys­

tem  should be increased.
• An external aud it over the  judicial services should be done a t the request 

of the  M inister of Justice .
The functioning of the police should be subject to public debate in 
Parliam ent. E very  y ear the M inistry  of Ju stice  should rep o rt to 
Parliam ent on this issue.
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• The principle of control has to be introduced  a t all the levels o f the jud i­
cial m achinery. This control should be a guaran tee of the quality  and 
evaluation of judicial decisions. In ternal controls have to be exercised by 
the  judiciary, while political control has to be exercised in exceptional 
cases by  a parliam entary  investigation, and  in general cases by  parlia­
m entary  questions.
The new  approach  requires an essential basic training as well a continu­
ing and  perm anent train ing  in the crim inal law system  as well as in police 
w ork.

• T here should be horizontal and  vertical integration of the investigations. 
The horizontal integration  is to organise meetings betw een the spe­
cialised m agistrates. The vertical integration  is to organise m eetings 
betw een the m agistrates and  the police, in o rder to exchange inform ation 
and  to clarify the roles and  the pow ers of each of the actors involved.

• In  o rder to establish a bette r exchange of inform ation betw een the p ros­
ecutors, a  centralised com puter system  wath essential inform ation should 
be set up under the direction o f a  national m agistrate, accessible not only 
to  the prosecutors b u t also to the investigating judges. In  addition, the 
databases of the police should be perm anently  accessible to the prosecu­
tors and  the instruction  judges.

• I t is im portan t th a t the judicial delay and  backlogs are corrected.
• The role of the chefs de corps should be re-defined as the judges are cu r­

rently  p laced under the ir control. The role o f the  p rosecu tor should also 
be re-defined.

• The Com mission has suggested the necessity o f reasserting  the role of 
the instruction  judge as well as the establishm ent o f the conditions of 
selection, train ing  and  even access to com puters.

• The balance of pow er betw een the  police and  the  m agistrates should be 
rein troduced. A  clear understand ing  should exist betw een the m agis­
trates and  the researchers. A  b e tte r use of the new  m ethods of gathering 
evidence by the researchers and  investigators is also necessary.
T here w ere claims o f high level p ro tection  of M arc  D u trou x  by  the 

authorities. The Com mission expressed the need to fu rth er expand its w ork  
in o rder to investigate these suspicions. Accordingly, it w as decided th a t the 
Com mission w ould  continue its w ork  focusing on these issues.

The final rep o rt of the  parliam entary  Com mission w as issued in 
F ebruary  1998. The comm ission confirm ed the recom m endations issued in 
its interim  repo rt and  added  several o thers regard ing  an ti-corruption  s tra te­
gies, the battle against organised crime in general, and  sexual offences and 
paedophilia in particular. The chairm an of the commission, Air. M arc 
Verwilghen, expressed his b itter disappointm ent over the failure of the 
Belgian G overnm ent to follow up concretely on the recom m endations of the 
Com mission issued in its interim  report.
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O n the issue of protection  by  authorities, the commission concluded 
th a t although inept police perform ance allowed M arc D u trou x  to operate 
unhindered  for years, he and  his accom plices did  no t receive system atic 
protection  from  police and  justice officials.

R e f o r m  o f  t h e  J u d ic ia r y
Tow ards the  end  o f 1996, several proposals w ere m ade by  the 

Parliam ent and  the G overnm ent in an attem pt to restore public confidence 
in the police, the judiciary and  the public adm inistration o f the country.

In N ovem ber 1996, the Parliam ent m ade several proposals to change the 
appointm ent and  nom ination procedures of m agistrates; in ter alia, a  College 
for the N om ination and  Prom otion of Ju d g es  w as proposed (dee Attack) on 
JudtLce 1996). The aim of the proposal was to create an objective procedure 
for the nom ination and  appointm ent of m agistrates. The G overnm ent also 
proposed the creation of a H igh Council of Ju stice  to supervise the judicia­
ry  (dee Attackd on Judtice 1996). M oreover, the role of the instruction  judges 
w as also re-considered. .

In  1997, the rights o f victims w ith  regard  to having access to inform a­
tion  during an investigation w ere im proved, as well as the righ t to appeal if 
a  suspect is not charged. Furtherm ore, the G overnm ent began opening 'jus­
tice houses', w hich combine several legal services under one roof, such as 
legal aid, counselling and  victim s’ assistance. The M inister of Ju stice  p ro ­
posed appointing ‘Acting Ju d g e s ’ to expedite cases w aiting  to be heard  by 
the C ourts of Appeal, as there is a  large backlog. The ‘A cting Ju d g e s ’ are 
lawyers, notaries and  law  professors.

After the am azing escape of M arc  D u trou x  on 23 A pril 1998, w hich led 
to the resignation of the Ju stice  M inister and  the In terio r M inister, eight 
political parties came together in M ay to p u t together an extensive proposal 
to reform  the police and  the judiciary. This accord, the so-called ‘O ctopus 
accord ’ led to a m em orandum  of the G overnm ent on 24 M ay  and  was fol­
low ed by a re p o rt from  a special com m ission o f the  H ouse of 
R epresentatives. The tex t of the repo rt w as adopted  by  the H ouse of 
Representatives and  sent to the Senate on 22 O ctober 1998.

As the 'O ctopus accord’ reform s of the police and  the judiciary  got 
underw ay in 1998, they  resulted  in proposals to am end Articles 151 and  152 
of the C onstitution to create a  H igh Council of Ju stice  to supervise and  con­
tro l the courts and  to deal w ith  the appointm ent and  prom otion of magis­
trates. The H igh Council of Ju stice  will com prise 22 m agistrates and  22 non­
m agistrates, appointed  by  the Senate. The H igh Council will no t have disci­
p linary  power. A t the tim e of w riting, Articles 151 and  152 of the 
Constitution had  not y e t been am ended.
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The com m unal police, the federal police and  the investigating police, are 
to be m erged into one police service w ith  two levels: local and federal. The 
local police will deal w ith  keeping o rder and  investigation. The federal police 
will deal w ith  specialised assignm ents betw een localities and will support the 
local police. Both levels will w ork  together closely. The restructuring  p ro ­
posals have been voted  upon, b u t it is expected th a t it will take tw o to three 
years to im plem ent them.

The G overnm ent did not follow the proposals m ade by  the D utroux  
Commission regarding the change in tasks of the investigating judge. 
However, top  m agistrates such as the procurator-general, p rocurators, and 
presidents of higher and  low er courts will no longer be appointed  for life bu t 
only for seven years. The cbefde corpd will also only be appointed  for seven 
years.

S p e c ia l  Ra p p o r t e u r  o n  t h e  In d e p e n d e n c e  o f  J u d g e s  a n d  La w y e r s

The Special R apporteu r on the Independence o f Ju d g es  and  Lawyers, 
D a to ’ P aram  C um arasw am y, v isited  Belgium  in O c to b e r 1997 and  
N ovem ber 1998. A fter his first visit, the Special R apporteu r concluded tha t

The events over the past tw o years in Belgium dem onstrate 
th a t there is a crisis of public confidence in the adm inistration 
in th a t country. The Special R apporteu r considers tha t the 
root cause of the deficiencies in the system is the neglect of the 
jud icial system  by  successive G overnm ents. The reform  
process under w ay  should restore public confidence in the 
adm inistration of justice b u t the  process m ust ensure tha t inde­
pendence and  im partiality  are not sacrificed for short term  
gains.

A lthough specific recom m endations and  conclusions w ere no t included 
in the  rep o rt on the Belgian mission because o f the ongoing reform  process, 
the Special R apporteur expressed his opinion about the reform  proposals. 
H e stated  tha t the m echanism s for the appointm ents, prom otions, and  disci­
pline of m agistrates m ust no t only be independent b u t m ust be seen to be so; 
to m eet this requirem ent, the com position of these m echanism s should have 
a m ajority o f m agistrates appointed  and  elected am ong themselves, and  jus- 
ticial accountability  should not lead to an erosion of judicial independence. 
A t the time of w riting, the Special R apporteu r had  not y e t issued his repo rt 
on the N ovem ber 1998 mission.
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B  razil is a  federal republic com posed of 23 states, th ree  territories, and  a 
federal district as capital. Its federal C onstitution, approved  in 1988, p ro ­
vides for division of pow ers and  rule of law  in the country. Each state has its 
own constitution and  legal system  in accordance w ith  basic principles set out 
in the  federal C onstitution. Each state also has its ow n political and  adm inis­
trative organisation.
The head of the executive b ranch  is the Presiden t o f the  Republic. In 
O ctober 1998, Fernando  E nrique Cardoso w as re-elected for a second 
four y ea r term  after the am endm ent of a  provision in the C onstitution p ro ­
hibiting the acting P residen t from  running  for a second term . A t the 
same election, citizens elected deputies for the  513-seat C ham ber of 
Deputies, and  one-third  of the  81-seat Senate, as well as some governors of 
federated  states.

Article 5 of the Federal C onstitution gives duly ratified hum an rights 
treaties im m ediate and  d irect applicability. However, federal authorities usu­
ally give the excuse of the lack o f im plem enting legislation to justify the ir fail­
u re to respect those rights. The “federal princip le”, according to w hich fed­
eral authorities cannot investigate or prosecute offences u n der the s ta te’s 
jurisdiction, has also been used as an excuse for inaction.

H u m a n  R ig h t s  a n d  I m p u n it y

T here are  serious struc tu ral problem s in the  police and  crim inal justice 
system  tha t tend  to perpetuate im punity in Brazil.

A rb itrary  executions by police officers on and off duty, as well as police 
bru ta lity  continue to be the main hum an rights issues. In Rio de Jan e iro  
alone, police officers repeatedly  kill an average of 30 individuals per m onth. 
“M ilitary” police officers are reported  to  be responsible for the m ajority of 
these killings, b u t because they  are no t u n der the jurisdiction of civilian 
courts, they  enjoy alm ost total im punity from  prosecution (see below). In  m any 
cases, these officers act as death  squads tha t perform  “social cleansing” oper­
ations in the shantytow ns surrounding  the biggest cities. T hey alm ost always 
target socially m arginalised groups such as street children, blacks, p rosti­
tutes, gays, and  others deem ed to be “dangerous g ro u ps”. The activities of 
these squads and, in general, the bru ta lity  of m ilitary police officers seem to 
be a t least tacitly  accepted, if not supported, by  the  authorities and even by 
the  public, w ho consider these m ethods to be a valid w ay  to com bat an 
increase in comm on crimes.

Im punity  seems to be the rule not only w ith  regard  to police officers 
accused of hum an rights violations, bu t for crime m general. The inefficacy 
of the judicial authorities in tackling the grow ing crime rate fuels the
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general feeling o f insecurity  and  serves as a basis for the use of illegal m eth­
ods to com bat the rise in crime. "M ilitary" police officers th a t commit hum an 
rights violations no t only go unpunished, b u t sometimes receive rew ards for 
bravery. An incident tha t w as videotaped and  b roadcast on 5 A ugust 1997 in 
Rio de Jan e iro  show ed a  policem an who, w hen try ing  to a rrest two suspects 
following a bank  robbery, shot them  at close range w ithou t w arning. The 
policem an w as afterw ards rew arded  for bravery. This p rom pted  the state 
assem bly o f Rio de Jan e iro  to pass a law  abolishing the system of rew ards 
for bravery.

The 1996 law  em pow ering ord inary  courts to try  m ilitary police officers 
charged w ith  intentional hom icide was used for the first time in 1998, w hen 
an  ord inary  court convicted one of the eight officers charged w ith  to rtu ring  
and  m urdering persons in a shantytow n in Sao Paulo in 1997. The eight 
officers had previously been convicted by  a  m ilitary court in J u ly  1998, 
w hich had  only sentenced them  to prison term s of less than  th ree  years. The 
ord inary  court tha t retried  the case sentenced the first one of the eight to 
65 years in prison and  continues the trial of the rest of the officers.

D uring  1998 a  Rio de Jan e iro  court sentenced tw o officers found 
responsible for the m assacre of street children a t the C andelaria church in 
1993. In N ovem ber however, ano ther court acquitted  10 officers charged 
w ith  the killing of 21 residents of the  Vigario G eral neighbourhood in the 
same city.

E xtrajudicial executions, abuses and  police bru ta lity  are m ore usual in 
the countiyside and  small tow ns, w here the police and civil authorities are 
m ore influenced by  local landow ners and  o ther pow erful people. Landless 
peasants w ho occupied private p roperty  w ere forcibly evicted, and  their 
leaders detained, to rtu red  and  shot dead in m any cases. These abuses 
generally go unpunished because the landow ners w ho are suspected of being 
responsible for such acts frequently  control the police and  intim idate and 
th reaten  judges and  lawyers.

In 1996, the G overnm ent approved  a  H um an R ights Action Program m e, 
to be im plem ented by  the M in istry  of Ju stice . In 1997, a N ational 
Secretariat in charge of m onitoring this program m e was appointed  w ithin 
the M inistry  of Ju stice . N evertheless, there has been very  little progress in 
im plem entation and  the E xecutive’s initiatives have been crushed by unw ill­
ingness on the p a rt of C ongress and  state authorities.

The Inter-A m erican Com mission on H um an Rights, w hich had visited 
the country  during 1996, issued its rep o rt in D ecem ber 1997, severely 
criticising the coun try ’s hum an rights record. In D ecem ber 1998, Brazil 
accepted the com pulsory jurisdiction o f the Inter-A m erican C ourt o f H um an 
Rights, b u t w ithout retroactive effect.
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T h e  J u d ic ia r y

The federal C onstitution provides for the  independence of the  judiciary  
(Article 2). The basis for the organisation of the jud iciaiy  (poder judiciario) is 
set out in C hapter III  of the Constitution.

S t r u c t u r e
The federal judiciary  is com posed of the  Suprem e Federal Court, the 

H igh Tribunal of Justice , the regional federal tribunals and  federal judges. 
Each state and  territo iy , as well as the federal district, organise the ir own 
court system. The jud iciaiy  includes specialised courts for labour, family and 
m ilitaiy  m atters as well.

The Suprem e Federal C ourt is the h ighest organ in the  judiciary  and the 
guardian  of the federal Constitution. It is com posed o f 11 judges appointed  
by the  P residen t o f the Republic. The H igh Tribunal of Ju stice  is in charge 
of overseeing the federal legal system  and  is com posed of 33 Justices. 
The Suprem e Federal C ourt and  the H igh Tribunal of Ju stice  are both  
located in the federal capital and  have nation-w ide jurisdiction (Article 92 of 
the federal C onstitution).

The federal court system is divided into tw o levels. O n  the first level 
there  are federal judges acting w ithin judicial sections (deqoed judicidriad) in 
each of the capitals of the states and in some of the main cities. In the case 
of the latter, they  are called federal cham bers (ya.radfedera.id). T here are 478 
first level federal judges. The second level is m ade up  of the Federal 
Regional Tribunals tha t function as appellate courts for cases already tried  
a t the first level. The federal system of justice has jurisdiction over political 
crimes, and  o ther offences against federal institutions and  property.

A rm ed forces personnel as well as “m ilitaiy” police officers have their 
own court system (dee below).

A p p o in t m e n t  a n d  T e n u r e
A ccording to the federal Constitution, judges enjoy life tenure  only after 

com pletion o f tw o years o f service in the judiciary  (Article 95). They are 
subject to transfer only for reasons related  to public interest. All federal 
judges are appointed  by  the P residen t of the R epublic from  a list p repared  
by  the Suprem e Federal C ourt following stric t criteria set out in the 
C onstitution (Article 93). Ju dg es  en ter the judicial career by  public and  
com petitive exam ination, and  are then  prom oted to  h igher levels in accor­
dance w ith  the ir seniority and  merits.

Ju stices  of the Suprem e Federal C ourt are  appoin ted  by  the President 
w ith  the  consent of the  absolute m ajority  o f the Senate. The P residen t also 
appoints the 33 m em bers of the  H igh Federal Tribunal w ith  the consent of 
the Senate.
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R e s o u r c e s
The federal C onstitution guarantees the adm inistrative and  organisa­

tional autonom y of the judiciary. The judiciary  is entitled to p repare  its own 
budget (Article 99) and  execute it in accordance w ith  its own plans and  
program m es. N evertheless, the budget p repared  by  the  judiciary  is not con­
sidered binding by  the political organs in charge o f approving the y e a r’s 
appropriations bill, no r is there any  guaran tee tha t the  budget will be 
approved as originally form ulated. In effect, the judiciary’s resources are 
subjected to the  priorities and ultim ate financial control o f o ther political 
bodies, nam ely the executive and  legislative branches. In past years some 
conflict has arisen from  this scheme.

The Federal Council of the Ju d ic ia ry  is, according to Article 105 o f the 
federal C onstitution, the body  in charge of adm inistering and  overseeing the 
resources of the Brazilian judiciary. The 1992 law of the Federal Council of 
the Ju d ic ia ry  em pow ers it to co-ordinate the use o f hum an and  financial 
resources in the judiciary.

“M il ita r y” P o l ic e  C o u r t s  a n d  Im p u n it y
In  Brazil there  are tw o police forces: the civil police w hich function as 

an investigative unit, and  the  “m ilitary” police, w ho are in charge of norm al 
police tasks such as public security, crim e prevention, etc. The so-called “mil­
ita ry ” police are no t form ally a  division of the  military, b u t ra th e r a 
division of the state police th a t have kep t the ir nam e due to the special ju ris­
diction they  enjoy. The m ilitary courts' jurisdiction over “m ilitary” police w as 
established in 1977 th rough  a  constitutional am endm ent carried  out by a 
decree-law  of the m ilitary regim e a t th a t time. The provision w as then  
m aintained in the 1988 Constitution.

The m ilitary courts’ jurisdiction over "m ilitary” police is grounded in 
the m ilitary character of police offences against civilians. Article 125, p a ra ­
graph  4 of the federal C onstitu tion gran ts the m ilitary courts jurisdiction 
over “m ilitary police...for m ilitary  crimes as defined in the law ”. Article 
9(ii)(f) o f the 1969 M ilitary  Crim inal Code, defines peace-tim e m ilitary 
crimes as:

the crimes included in the M ilitary  Crim inal Code itself p ro ­
viding th a t they  are sim ilarly defined in the ord inary  criminal 
law  and  are com m itted by  m ilitary personnel who, even if not 
on-duty, use m ilitary w eaponry  or any o ther w arlike m aterial 
to carry  out illegal acts.

In  1996 a  law  partially  am ending the M ilitary  Crim inal Code w as passed 
(Law  9.299/96). This law  gran ts civil courts the pow er to  try  “m ilitary” 
police officers only for intentional homicide, leaving aside o ther intentional 
and  non-intentional crimes such as to rtu re  and  kidnapping. A t the same 
tim e an am endm ent to the  M ilitary  Code o f Crim inal P rocedure w as made,
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granting  m ilitary courts the pow er to decide w hethe r an offence com m itted 
an officer of the "m ilitary” police am ounts to "intentional hom icide” and 

is therefore subject to transferral to o rd inary  courts. A nother law  proposal 
w idening the jurisdiction of o rd inary  courts over "m ilitary” police was 
rejected in Congress despite the support expressed by the executive branch. 
These provisions have been the main cause o f im punity  enjoyed by "m ilitary” 
police in m ilitary courts.

The existence of these courts as well as the b road  range of the ir com pe­
tence to try  cases of offences against civilians has reported ly  been one of the 
causes o f impunity. Very few uniform ed police officers have been convicted 
so far and  the punishm ents are very  light. In the few cases transferred  to 
ordinary  courts (cases of intentional homicide) the verdicts have been harsh  
(dee above).

A t the federal level the m ilitary system of justice consists of a m ilitary 
court o f first instance (audltorixi militar) and a H igh M ilitary Tribunal. The 
form er is com posed o f a hearing judge (Juiz auditor) and  four active m ilitary 
officers tha t m ake up the Council of Ju stice . O nly  the hearing judge has a 
legal background  and  perform s the tasks o f an investigating judge. The H igh 
M ilitary Tribunal is com posed of 15 m em bers (four arm y officers, three navy 
officers and th ree  air force officers, plus five civilian judges). All m ilitary 
officers are in active service and  the entire bench is appointed  by  the 
President of the Republic.

In w hat constitutes staggering power, the H igh M ilitary  Tribunal can 
bring  up under its d irect jurisdiction any case a t an ord inary  court involving 
a m ilitary officer charged w ith  any common offence.

A t the state level, states of the federatron can establish H igh M rlrtary 
Tribunals w hen there  is a need for it. In practice, m any states have created 
these kinds o f courts, characterised  by  slow proceedings, overloading, scarce 
hum an and  financial resources, and  very  light sentencing.

In practice, all crimes o ther than  m urder com m itted by  the uniform ed 
police are tried  in the  m ilitary justice system. A 1996 law gave civil courts 
jurisdiction over intentional homicide com m itted by uniform ed police. 
M ilitary courts g ran t im punity to "mrlrtary” polrce. F o r instance, 64% of 
cases against the police w ere closed w ithou t even a  hearing.

In  its rep o rt on the hum an rights situation in Brazil, the Inter-A m erican 
Commission on H um an Rights recom m ended in parag raph  95:
• to g ran t the ordinary  courts the pow er to try  all crimes com m itted by 

m em bers of the state "m ilitary” police,
• to transfer to federal courts the jurisdiction to try  crimes involving 

hum an rights violations (page 50). This will allow federal jurisdiction to 
bette r p ro tect the hum an rights of the Brazilian people in accordance 
w ith  international obligations undertaken  by  the country.
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In e f f ic i e n c y  o f  t h e  J u d ic ia r y
C ourt proceedings in Brazil are characterised  by slowness and  allega­

tions of w idespread corruption. It takes an average of eight years for a case 
to be decided by the Suprem e Federal Tribunal. C ourts and  judges are over­
loaded and  the num ber of judges, as well as the ir salaries and  training, are 
far from  adequate to m eet the m ost u rgen t needs.

The m ajority of prisoners are aw aiting tria l and m ost of them  cannot 
afford private legal counsel, y e t the courts do not provide them  w ith  free 
legal assistance, citing lack of resources. As a consequence, the prisons 
rem ain overcrow ded and the courts overburdened.

C a s e s

M r. L u is R ena to  A zevedo d a  S ilv e ira  {state prosecutor} M r. M arcelo  
D e n ad ay  {lawyer}: O n 12 J u n e  1997 M r. M arcelo D enaday  suffered an 
attem pt on his life while he w as driving w ith  his wife and  children. The main 
cause behind this a ttem pted m urder w as reported ly  the investigation of a 
case in w hich m em bers o f the police organisation Scuderie Detective Zs Cocq 
(S D L C ) w ere allegedly involved. Evidently  the State Prosecutor, Luis 
R enato Azevedo da Silveira, had  been investigating S D L C ’s activities for 
some time. I t is believed tha t m em bers of the police as well as of the judicia­
ry  are involved in the SD LC .

M arco  A n ton io  C o lagrossi {lawyer}: Crim inal proceedings w ere insti­
tu ted  against him following a petition p resen ted  by  the public prosecu tor of 
the  D istrict o f Jund ia i, Sao Paulo, dated  28 April 1998. H e is a m em ber of 
the  Sao Paulo subsection of the Brazilian B ar Association, and  had  m ade a 
series o f denouncem ents of corruption  against the judge specialising in chil­
d ren ’s m atters in the district. The B ar A ssociation o f Sao Paulo has assum ed 
his defence.

M r. P e d ro  M on ten eg ro  {lawyer and  m em ber of the Perm anent Forum  
A gainst Violence of Alagoas (F PC V -A L )} M arcelo N ascim iento {lawyer and 
president o f the G rupo G ay de Alagoas and  m em ber of FPCV-AL}: Both 
lawyers are reported  to have received anonym ous calls threaten ing  them  
w ith  death if they  pursue the ir investigations into the m urders o f two hom o­
sexuals and  a  transvestite in J u n e  1996.

G ercino  J o se  d a  S ilva F ilho  {Justice and p resident o f the Suprem e 
C ourt of Acre state}: H e reported  death  th reats  after he had  denounced the 
existence of death squads operating  in the state and responsible for the exe­
cution of at least 30 people during  the past 10 years. Ju stice  D a  Silva was 
p u t under Federal Police protection.
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T he Chilean C onstitution w as approved  in 1980 by  a  referendum  and  was 
am ended in 1989 after the m ilitary ju n ta  th a t had  ru led  the coun try  for the 
previous 16 years lost a  plebiscite. The C onstitution was drafted  during  the 
m ilitary rule and  contains a  series of provisions th a t lim it civil pow er in con­
ducting state affairs. The last am endm ents to the C onstitu tion are dated 
D ecem ber 1997 (Law  19541) (dee below).

The Constitution establishes the rule of law  in the coun try  and  provides 
for the division of pow ers am ong the institutions o f the republic. The execu­
tive pow er is exercised by the P residen t for a  six y ear term , while the 
legislative pow er is allocated to a  bicam eral Congress. The Constitution 
provides for the election o f the 120-seat C ham ber o f D eputies for a four y ear 
term , and  also for tha t o f a certain  num ber o f Senate m em bers. U pon nom i­
nation by the arm ed forces, the President, the Suprem e C ourt and  the 
N ational Security  Council appoint an additional nine ex oficw senators 
(Article 45). In  M arch  1998, a new  group of “institutional senators" w ere 
appointed  for an  eight y ea r term  and  took  the ir seats. G eneral Pinochet also 
took his seat as a  “senator for life", after relinquishing his post as C hief o f the 
A rm ed Forces in M arch  1998, a  post he held even after his retirem ent. The 
C onstitu tion provides th a t all form er presidents w ho have served a t least a 
six y ear term  m ay take such a  seat. G eneral P inochet’s tak ing  of his seat as a 
senator-for-life w as challenged before the Constitutional Tribunal, w hich 
rejected the petition.

In  A pril 1998, a m ajority o f 62 to 52 deputies dism issed an  initiative to 
im peach Pinochet for his behaviour as Com m ander-in-C hief. L ater in the 
year, Pinochet w as arrested  in the UK, following a  request m ade by  Spain 
(dee bebw).

Presiden t E duardo  Frei w on the general elections of 1994 and  is serving 
a  term  o f six years. P residen t F re i’s party, the  C hristian  D em ocrat Party, 
form s p a rt of the  Coalition for Dem ocracy, w hich holds the  m ajority in the 
C ham ber of D eputies, b u t no t in the Senate, w here right-w ing parties and 
the “institutional senators” m aintain the m ajority  and  assure a  practical veto 
of any initiative to challenge the status quo. This fact has a  serious effect on 
the capacity o f dem ocratic institutions to b ring  past hum an rights violations 
to justice in an  im partial and  independent way.

H u m a n  R ig h t s  B a c k g r o u n d  a n d  I m p u n it y

Chile is still living the consequences o f 17 years of m ilitary rule during 
w hich serious hum an rights violations occurred. Thousands of sum m ary 
executions, enforced disappearances, a rb itra ry  detentions and  to rtu re  are 
still pending investigation and  are the focus o f strong  debate dividing the 
Chilean population.
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An am nesty law covering the period betw een 1973 and  1978, the tim e of 
the m ost ferocious repression, w as passed by  the m ilitary governm ent itself 
in 1978 (D ecree Law  2191-78). The judiciary  has applied this am nesty law 
repeatedly  since then. In  D ecem ber 1998 however, following changes in its 
composition, the Suprem e C ourt overturned  its jurisprudence in applying 
the am nesty law  autom atically. The C ourt indicated  th a t the law  could only 
be applied after a full crim inal investigation is com pleted and  the responsi­
ble persons are  identified. In  the case u n der review, the C ourt o rdered  the 
m ilitary court to comm ence its investigations.

In  M arch  1998 the Suprem e C ourt quashed a  previous 1996 ruling m ade 
by a m artial court tha t applied the am nesty law, w here the  m ilitary court had 
declared investigations into the disappearance o f 24 peasants in the Paine 
com m unity closed. In  M ay  1998 the same happened  in ano ther m artial court 
decision closing investigations into the disappearances of eight m em bers of 
the M ovem ent of the R evolutionary Left (M IR ) in 1975. In  J u n e  1998 the 
Suprem e C ourt again overturned  a previous decision applying the am nesty 
law  in the case of Luis O rtiz  M oraga w ho w as detained and  then  disap­
peared.

A landm ark decision w as issued in Septem ber 1998 by  the Crim inal 
C ham ber of the Suprem e Court, w hen it revoked the application of the 
am nesty law  to the case o f M IR  m em ber E nrique Poblete Cordoba, w ho 
d isappeared in 1974. The ruling  applied the provisions o f international 
hum anitarian  law  contained in the G eneva C onventions o f 1949 and 
additional protocols. The C ourt based its decision on the w ord ing  of D ecree- 
Law  5 passed by the m ilitary ju n ta  th a t declared th a t “the state of siege 
should be understood  as a  state of w a r”. The C ourt concluded th a t the 
hum anitarian  rules for tim es of internal arm ed conflicts w ould  be applicable. 
The decision stressed th a t the G eneva Conventions, to w hich Chile is a 
party, impose an  obligation to prosecute such grave breaches and  th a t the 
am nesty law  could no t have had  the effect of am nestying them . The decision 
reopened the investigations to determ ine the au thors of M r. Poblete’s disap­
pearance, following the standing criteria th a t for a  case to be closed in appli­
cation of the am nesty law, the au thors should be m ade know n in o rder to 
benefit from  the amnesty.

U pon its re tu rn  to democracy, in 1991, Chile ratified the Inter-A m erican 
C onvention o f H um an  Rights, and  accepted the jurisdiction of the Inter- 
A m erican C ourt of H um an Rights. O n  22 M arch  1998, the Inter-A m erican 
Com mission of H um an Rights declared for a  second tim e the inconsistency 
o f the  1978 am nesty law  w ith  the A m erican Convention on H um an Rights. 
The IA C H R , ru ling  on 21 previously closed cases of enforced d isappear­
ances, said that:
• D ecree-L aw  2191-78 is incom patib le w ith  the  prov isions o f the

A m erican Convention on H um an Rights.
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• The decisions to  stay proceedings (dobredeunkntod tanporaLed) in each of 
the cases in question aggravate the situation of impunity, violate the 
righ t of the victim ’s relatives to justice, and  to identify the authors, ascer­
tain  the ir responsibility and  corresponding sanctions and  to obtain jud i­
cial reparation.

® The Chilean state has no t com plied w ith  the A m erican Convention by
not b ringing its legislation on am nesty into line w ith  the provisions of the 
Convention.
A total of nine cases of denial o f justice involving cases of d isappear­

ances and  executions previously closed are pending before the Inter- 
A m erican Com mission o f H um an Rights, according to local hum an rights 
N G O s.

T h e  P r o c e e d in g s  a g a in s t  P in o c h e t
The Chilean dem ocracy underw en t one o f the  m ost difficult periods in 

its recent h isto ry  during 1997 and  1998. The opening of judicial proceedings
against the form er ru ler G eneral Augusto Pinochet in Chile, as well as his 
detention and  the request for extradition  against him  w hile in G reat Britain, 
w ere the focus of m ajor political debate in Chile.

F o r the first time, G eneral Pinochet w as nam ed as a defendant in p rivate 
prosecutions. The Chilean judiciary  has declared adm issible several petitions 
against P inochet on crim inal charges, and  ordered  investigations into 
the cases. O n  12 Ja n u a ry  1998, the first application w as adm itted  by the 
A ppeals C ourt of Santiago w hich appointed  A ppellate Ju d g e  J u a n  Guzm an 
as investigating judge in the case. The second application was lodged on 
28 Ja n u a ry  and  added  to the first, and  on 3 M arch  a  th ird  petition was 
lodged on behalf o f the relatives of the disappeared, w hich was also 
added  to  the first. By the end o f 1998, Ju d g e  G uzm an had  received and 
declared admissible for investigation a total o f 12 petitions against G eneral 
Pinochet, containing charges of genocide, intentional homicide, enforced 
d isappearance and  to rtu re . A lthough all senators and  deputies enjoy 
im m unity from  prosecution, the C ourt of A ppeals has the pow er to revoke 
th a t immunity. R ecent decisions on lifting this im m unity have gone both 
ways.

A t the in ternational level, on 16 O ctober 1998, G eneral P inochet was 
arrested  in G reat Britain following a request from  Spain, on charges of 
tortu re, genocide and  hostage-taking. G eneral Pinochet filed a petition 
of babead corpiu alleging im m unity because of his sta tus as form er H ead  of 
S tate and  senator. The British H igh C ourt initially gran ted  the petition on 
28 O ctober, b u t a  H ouse of L ords’ Law  Lords panel quashed  tha t decision 
on 25 Novem ber. The B ritish H om e Secretary  then  ordered  the  com m ence­
m ent of extradition  proceedings, although no t on the genocide charges, bu t 
on 17 D ecem ber the Law  Lords reconsidered the ir previous decision and
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annulled it on the basis tha t one of the panel m em bers had  no t revealed his 
links w ith  A m nesty International, a p a rty  to the petition. The Lords consid­
ered such a link to involve a potential conflict of interest, and  re-opened the 
case. Later, in A pril 1999, a  new  Law  Lords panel decided th a t P inochet 
does no t enjoy im m unity for certain  crimes, nam ely to rtu re  and conspiracy 
to  com m it to rtu re , com m itted betw een  1988, w hen  the In ternational 
Convention Against Torture en tered  into force in G reat B ritain and  Chile, 
and  1989 w hen Pinochet left the post of P residen t in Chile. E xtradition  
proceedings w ere thus allowed to  proceed.

T h e  J u d ic i a r y

The Chilean judiciary  is organised in accordance w ith  the Constitution, 
as am ended in D ecem ber 1997. The relevant sections are chapter VI (on the 
judiciary), V I(A ) (on the Office of the Public P rosecutor), and  V II (on the 
Constitutional Tribunal). Article 74 establishes tha t a  constitutional law  is to 
define the organisation and  pow ers of the judiciaiy. This law  requires the 
vote of four-sevenths of the C ongress to  be passed (Article 63 of the 
Constitution), and  is know n as the O rganic Law  of the Ju d ic ia iy  (Codigo 
Organico de Tribunale<), or C O T ).

S t r u c t u r e
The jud iciaiy  is com posed o f an o rd inaiy  court system  and  special courts 

(Article 73 of the C onstitution). T here are  also m ilitaiy  courts. (dee below). 
The o rd in a iy  court system  com prises the following levels: the Suprem e 
Court, the highest jurisdictional body w ith  jurisdiction over the entire coun- 
tiy ; the 17 Appeals C ourts, w hich have jurisdiction over the regions; and 
first-level courts, (Juzgadod 2e LetraJ), w ith  jurisdiction over a  district w ithin 
a  region under the prim ary  jurisdiction of an  Appeals Court.

The Chilean jud ic ia iy  is characterised  by its hierarchical organisation 
and  the tigh t control w hich the Suprem e C ourt exercises over the whole 
structure. This body not only exercises oversight, discipline and  resource 
m anagem ent o f the entire judiciaiy, bu t also plays a  central role in the nom ­
ination and  the appointm ent o f judges. T here is excessive pow er concentrat­
ed in the Suprem e Court, and  it is still dom inated by  appointees of the mili- 
ta iy  governm ent as well as by  the Senate, w hich is itself dom inated by sym­
pathisers of G eneral Pinochet.

A p p o in t m e n t  a n d  S e c u r it y  o f  T e n u r e
Ju d g es  and  prosecutors o ther than  those of the Suprem e C ourt are 

appointed  by the P residen t from a list p repared  by the Suprem e Court, in the
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case o f appointm ents for the Appeals Courts, or by  the  A ppeals C ourts in the 
case of appointm ents for first-level courts.

Article 77 of the C onstitution establishes th a t judges enjoy security  of 
tenure  “during  good behav iour”. The age for retirem ent is set a t 75 for all 
judges, except for the president of the  Suprem e Court, w ho rem ains in office 
until the  end of his term  of th ree  years.

The same constitutional provision grants the Suprem e C ourt the pow er 
to  rem ove judges on the grounds of “bad  behav iour”. To do so, the Suprem e 
C ourt m ay act upon  the request of the President, an interested  p a rty  or on 
its own, and  declare th a t the judges have m isbehaved. Then, following an ill- 
defined procedure, the C ourt can decide to rem ove the judge in question. By 
m ajority vote of its m em bership the Suprem e C ourt can also decide on the 
transfer of a judge to a different post. Furtherm ore, judges and  m agistrates 
are subject to periodic evaluation by  the Suprem e C ourt o r the correspond­
ing A ppeals Court, depending on the case (COT, Articles 273, 275 and  277).

The vast scope of the  Suprem e C o u rt’s pow ers w ith  regard  to the body 
of judges and  m agistrates renders the la tte r’s independence and  im partiality  
subject to significant constraint. M any  judges reported ly  exercise self­
restra in t and  try  to please the ir superiors in the h ierarchy  in o rder to avoid 
being rem oved, transferred  or adm inistratively punished.

R e s o u r c e s
The body  in charge of the adm inistration o f the judiciary  is the 

A dm inistrative C orporation  of the Ju d ic ia ry  (Corporation AdminLstratwa del 
Poder Judicial). I t  depends only on the Suprem e C ourt and  does no t enjoy 
autonom y (COT, Article 506). Am ong its tasks are those related  to the 
preparation  of the general budget for the judiciary  and  the m anagem ent of 
the funds g ran ted  to  it.

In  1997 the  ju d ic ia ry ’s financial reso u rces  am ou n ted  to  U S 
$128,496,936.00; in 1998 it received U S $137,049,377.00. This means tha t 
an average of U S $9.4 p er capita, one of the h ighest in the A ndean region, is 
spent on the judiciary  each year.

T h e  R e f o r m  o f  t h e  S u p r e m e  C o u r t
In  D ecem ber 1997 the  num ber and  the m ethod of appointm ent of 

Ju stices  of the Suprem e C ourt w ere changed. This w as carried  ou t through  
the  approval o f Law  19541, am ending the C onstitution. These reform s, one 
of the m ost long-standing causes of confrontation  betw een the governm en­
tal coalition and  the Suprem e Court, w ere first p roposed in 1992, b u t w ere 
no t approved by  Congress until 1997. The significance of the  reform  is all 
the  m ore clear given the scope of the Suprem e C o u rt’s pow ers.
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The changes w ere prom pted  by a  crisis w hich began in J u ly  1997 w hen 
the p resident o f the Suprem e C ourt faced an im peachm ent proceeding in the 
Senate advocated by conservative parties on suspicion of his attitude tow ard  
drug-related  crimes. The Suprem e Court, long criticised by hum an rights 
defenders for its lenient role during  the dictatorship, also lost the support of 
the conservative sector.

The constitutional reform s provide for an age limit for serving judges of 
the  Suprem e Court, w ho m ust now  retire  once they  reach the age of 75. The 
am endm ent also gives the Senate a role in the appointm ent of judges. 
According to am ended Article 75, the Suprem e C ourt is now  com posed o f 21 
Ju stices  (four m ore than  before). The appointm ent system will be as follows. 
In  the case o f the  Suprem e Court, the Presiden t will choose one person from 
a  list of five p repared  by  the Suprem e C ourt itself, and  will subm it the nam e 
to the Senate for approval. The consent of the Senate requires the vote of 
tw o-th irds o f its m em bership. I f  this m ajority  is no t reached, the President 
will propose ano ther name. The previous system  gave the P residen t exclu­
sive right to choose the Suprem e C ourt Ju stices  from  the list of five prepared  
by the Suprem e C ourt itself. The new  system, although it w idens the group 
o f electors, giving the  Senate a  role th a t m ay balance the others, is still insuf­
ficient. The system is still self-contained in the sense th a t it is the Suprem e 
C ourt itself w hich has p rim ary  responsibility to p repare  the list of candi­
dates, all of whom, except the five th a t should come from  outside the jud i­
ciary, are judges in low er courts. W ith  regard  to the role o f the Senate, it is 
w orth  notrng tha t the Senate rs also subject to m strtutional constraints, as it 
has am ong its m em bers nine designated senators w ho have great influence 
over the  final outcom e (dee above).

The insufficiency of the new  appointm ent system  for Ju stices  of the 
Suprem e C ourt becam e evident im m ediately after the  reform  w as approved. 
F ou r new  m em bers of the highest tribunal w ere elected in the Senate fol­
lowing a proposal by the President. U nfortunately, the political composition 
of this legislative body  as well as its institutional constrain ts allowed politi­
cal considerations to prevail in the designation of the new  Suprem e C ourt 
Justrces. Ju d g e  M ilton  Ju ic a , one of the nom inees proposed by  the 
P resident for designation to the Senate w as vetoed by  the conservative 
m ajority (dee coded below). However, the institutional constraints did no t p re ­
ven t the new  Suprem e C ourt from  tak ing  landm ark decisions in relation to 
the application of the 1978 am nesty law (dee above).

D uring  1998 a debate arose over the continued presence of the M ilitary  
A uditor-G eneral (Auditor General Militar) a t the sessions of the Suprem e 
C ourt. The debate reported ly  focused on the legality of his presence since the 
M ilitary  A uditor-G eneral is neither elected by  the Senate nor appointed 
by  the President. The legal basis for his partic ipation  in the h ighest body  of 
justice is Article 70-A o f the  M ilitary  Code o f Justice , as am ended in 1977. 
This Article allows the M ilitary  A uditor-G eneral to sit on the bench in cases 
involving the m ilitary system  of justice. Later, and  w ithout any legal
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rationale, the M ilitary  A uditor-G eneral extended his partic ipation  to all 
cases involving m ilitary officers as well.

The partic ipation  of the M ilitary  A uditor-G eneral in cases of hum an 
rights abuses involving m ilitary personnel is no t in line w ith  international 
standards on independence and  im partiality  of judges. All motions lodged 
during the proceedings to challenge this m ilitary  involvem ent in the civil 
proceedings w ere rejected by  the bench, and  this officer rem ains on the 
bench, as an  extrem e exam ple of an individual w ho is both  judge and  parly  
to a case.

M il it a r y  J u s t ic e
The scope of the m ilitary courts’ jurisdiction is very  w ide in Chile. 

A nother problem  is the fact tha t they  are far from  im partial, and  they  have 
always tried  to secure im punity for any  m ilitary personnel being investigat­
ed N evertheless they  can in principle be subject to judicial supervision and 
review  by  the Corte MarciaL and  the Suprem e C ourt. A ccording to the 
M ilitary Code of Justice , m ilitary courts can try  civil and  crim inal cases 
(Article 1) and  persons of any nationality  (Article 3). The m ilitary court sys­
tem  is com posed of tw o levels; a t the first level are the  fLfcaLuu mlLltared, and 
a t the second level are the Cortex Marciales, w hose com position varies in 
peacetim e and w artim e. The Suprem e C ourt can review  the sentences of the 
m artial courts, b u t in general, until 1998, our inform ation suggests tha t it 
h ad  never overruled  a sentence on a case involving serious hum an rights vio­
lations.

Conflicts of jurisdiction betw een civilian courts and  m ilitary ones are 
settled by  the  Suprem e Court, in accordance w ith  provisions of the M ilitary 
Code of Ju stice  (Article 70-A). However, as a general rule, w henever a  con­
flict of jurisdiction arises over a case involving a  m ilitary officer, the 
Suprem e C ourt grants jurisdiction to m ilitary courts, even in civilian affairs.

Furtherm ore, m ilitary courts have jurisd iction  to try  civilians for 
offences contained in the M ilitary  Code of Ju stice . These offences include 
“defam ation o f m ilitary personnel” and  “sedition”, thus curtailing freedom  of 
expression of civilians. Successive proposals in C ongress to lim it m ilitary 
courts’ jurisdiction over civilians have faced angry  opposition from  the mili­
ta ry  and  its political allies.

However, and  partly  due to the changes in the com position of the 
Suprem e Court, the traditional predom inance of m ilitary courts over civilian 
courts is changing. In April 1998, the crim inal cham ber of the Suprem e 
C ourt gran ted  jurisdiction to civilian courts in tw o cases: one involving 
the d isappearance of Leopoldo M unoz in 1974 by  state security  agents, and 
the o ther the  m urder of a private soldier w ith in  a b arrack  in 1973. This 
change m ay well pave the w ay  to fu rther strengthening of the judiciary’s
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independence. It is w orth  m entioning th a t in these tw o cases, the M ilitary 
A uditor-G eneral (dee above) w ho is p a rt of the Suprem e Court, voted  against.

Re f o r m  o f  t h e  Sy s t e m  o f  C r im in a l  P r o c e d u r e
In  the  constitutional reform  of D ecem ber 1997 provision w as m ade for 

an Office o f the Public Prosecutor (Min 'uterio Publico) . This body w as g ran t­
ed autonom y along w ith  those pow ers p roper to a  p rosecu tor w ithin an 
adversarial system of crim inal law. Further, Article 80A of the Constitution 
sets out its pow ers as those necessary to  investigate, form ulate an indictm ent 
and  to adop t m easures to  p ro tect victims and  w itnesses, b u t the prosecutor 
“in no case shall exercise jurisdictional functions”.

D uring  1998 C ongress discussed a  proposal for a  new  code of criminal 
procedure tha t will arguably  push forw ard  the reform s. The project, w hich 
develops an adversarial system of crim inal justice, will spell out the pow ers 
of the  Public Prosecutor to investigate and  issue indictm ents. T here will also 
be a p re-trial judge (Juez de Controt), w ho will guarantee the rights of the p a r­
ties, and  a  panel o f th ree  tria l judges.

A nother p roposal of law, developing constitutional provisions on the 
O ffice of the Public Prosecutor, is also pending in Congress. Together w ith 
the proposal on the reform  of the code of crim inal procedure, it is aw aiting 
approval in the Senate. The appointm ent of the  Public Prosecutor-G eneral, 
following the same p rocedure as for the Ju stices  of the Suprem e Court, has 
been postponed  until the O rganic Law  on the  m atter is passed in Congress.

C a s e s

M ilto n  J u ic a  {judge in the Appeals C ourt o f Santiago): Air. Ju ic a  was 
proposed to the Senate as a  new  Ju stice  of the Suprem e C ourt by the 
P residen t during the first m onths of 1998; how ever his nom ination was 
rejected. R eports indicated his rejection w as m otivated by Ju d g e  J u ic a ’s 
stance against im punity of past hum an rights violations. Ju d g e  Ju ic a  had 
convicted m em bers of the Police Intelligence Service (CarablneroS), of the 
killing o f three m em bers o f the Com m unist Parly. H e also found sufficient 
evidence to s ta rt crim inal proceedings for cover up  charges against retired  
Police G eneral Rodolfo S tange, C om m ander-in -C h ief o f the  Police. 
However, Ju d g e  J u ic a ’s decision w as overruled  on appeal Senator Stange 
and  o ther appointed  senators are reported ly  behind the veto o f Ju d g e  Ju ica .
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T  he People’s Republic of China is a  un itary  state w ith  22 provinces, 
five autonom ous regions, (G uangxi, In n er M ongolia, M ingxia, Tibet, 
X injiang), and  th ree  directly governed m unicipalities (Beijing, Shanghai, 
Tianjin). U nder the 1982 Constitution, legislative pow er is vested in the 
N ational People’s Congress (N P C ) w hich has 2,970 indirectly  elected 
m em bers. Executive pow er is exercised by  the  State Council w hich is 
elected by the N PC . Effective political control is in the  hands of the 
Chinese Com m unist P arty  (C C P ). O n  19 F ebruary  1997, P residen t D eng 
X iaoping died a t the age o f 93 and  w as replaced by  J ia n g  Zem in as H ead  of 
State.

C hina w as again criticised by  hum an rights groups for its high num ber 
of executions, w hich am ounted to 1,876 persons in 1997. This w as seen as a 
resu lt of the anti-crim e cam paign w hich the  Chinese governm ent launched in 
A pril 1996. In the  course o f 1997 and  1998, the M uslim  north-w estern  p a rt 
of C hina rem ained an area  in turm oil w ith  bom b explosions, w ounding and 
killing people. M any  people w ere executed for charges related  to the troubles 
in this p a rt of China.

In  F ebruary  1998, the E uropean  U nion stressed tha t it w ould  not initi­
ate a  resolution during the 54th session of the  U N  Com mission on H um an 
Rights, and  instead stressed the  im portance of "dialogue” w ith  China. In 
addition, the U S decided no t to  sponsor a resolution, after an announcem ent 
by C hina tha t it w ould  sign the In ternational C ovenant on Civil and  Political 
Rights (IC C P R ) and  ratify  the In ternational C ovenant on Econom ic, Social 
and  C ultural R ights (IC E S C R ). The P R C  signed the  IC C P R  on 5 O ctober 
1998 b u t has y e t to ratify  it.

The U N  Secretary-G eneral, M r. Kofi A nnan, visited C hina on 1-2 April
1998 and  the  H igh  Com m issioner for H um an Rights, M s. M ary  Robinson, 
visited in Septem ber 1998.

In  general, one could say tha t the attitude tow ards dissidents in the P R C  
in 1997 and  1998 did no t change substantially, as some dissidents w ere 
released and  expelled to the US, w hile o thers w ere arrested  and  convicted. 
Exam ples include the release of the w ell-know n political dissident W ei 
J ingsheng  in N ovem ber 1998, (officially because of health  problem s, bu t 
m ore plausibly because o f p ressure exerted  b y  W estern  countries), the 
arrests of num erous m em bers of the outlaw ed C hina D em ocracy P arty  
(C D P ), and  the case of Lin Hai, a  com puter entrepreneur, w ho w as sen­
tenced  to  two years im prisonm ent on 20 Ja n u a ry  1999 after having provid­
ed the email addresses o f Chinese com puter ow ners to a  U S-based dem ocra­
cy m agazine published by Chinese dissidents.
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T h e  J u d ic ia r y

The Chinese court system  is com prised o f four levels o f courts: Suprem e 
People’s Court, H igh People’s Court, Interm ediate People's C ourt and  the 
People’s C ourt. T here are additionally a num ber of Special Courts.

In  practice, the selection and  prom otion o f individual judges and  the 
process o f adjudication is strictly  controlled by  the party. A t each geograph­
ic level, judges are appointed  by the corresponding People’s Congress. C ourt 
presidents appoint the chief judge of each hearing panel, or they  them selves 
serve in tha t capacity. The P residen t also chairs the ‘exam ination and  evalu­
ation com m ittee’ tha t conducts an annual appraisal o f the judges’ perfo r­
mance, and  upon  w hich prom otions, salaries, tra in ing  opportunities, rew ards 
and  penalties are based.

The Suprem e People’s C ourt consists o f over 200 m agistrates. Its 
P residen t is appointed  for a five y e a r term  w hich m ay be renew ed once 
and/or revoked by the N PC , w hile the divisional presidents, vice-presidents, 
judges and  the adjudication com m ittee are appointed  and /o r rem oved from 
office by  the S tanding Com m ittee of the N PC . The Suprem e People’s C ourt 
is responsible to the N PC , to  w hich it reports on its activities.

The presidents and  judges o f the th ree  low er levels o f courts are appoint­
ed and/or rem oved from  office in accordance w ith  an identical b u t decen­
tralised  p rocedure by  the  standing Com m ittee of the People’s Congress of 
the  judicial district concerned, to w hich the courts also rep o rt (Article 9 of 
the Ju d g es  A ct and  A rticle 10 of the P rocurato rs  Act).

The People’s C ourts’ jurisdiction includes criminal, civil and  adm inistra­
tive cases together w ith  the resolution of com m ercial disputes. The am ended 
C P L  continues the practice th a t trials of first instance shall be conducted by 
a collegial panel of judges, people's assessors and  lay people.

T here are also m ilitaiy  tribunals, m arine tribunals and  rail tran spo rt tr i­
bunals. M ilitary  C ourts serve as the  judicial b ranch  of the People’s 
L iberation A rm y and  are to adjudicate m ilitary offences and  o ther criminal 
offences com m itted by arm y personnel.

People’s P rocurators are  appointed  and /o r rem oved from  office by the 
local congresses under the  same conditions as judges. Each p rocurato rate  
has a p rocu rato rs ' com m ittee w hich takes the m ost im portan t decisions by a 
m ajority of its m em bers. I f  the head  of p rocurato ra te  is outvoted however, 
the m atter is subm itted  to the S tanding Com m ittee o f the  local People’s 
Congress.

The general m andate o f the  procurato rates is to m onitor the application 
o f laws. The U N  W orking G roup on A rb itrary  D eten tion  found in its 1997 
mission to C hina tha t crim inal investigations are  carried  out by  the Public
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Security  Office (P S O  -the police) in 90% of the cases and  tha t the People’s 
P rocuratorate  investigates the  rem aining 10%.

The Chinese jud iciaiy  is obedient to  the Com m unist Party. A lthough 
China's C onstitution recognises the independent exercise of the pow er to 
adjudicate, and  states tha t courts “are no t subject to interference by adm in­
istrative organs, public organisations or individuals,” the C C P is neither an 
‘adm inistrative organ ' no r a  ‘public organisation.”

W hile judicial independence in C hina increased in the 1980s, after the 
Tiananm en crackdow n, the C C P has since re-asserted  its control. Ren 
Jianx in , the People’s Suprem e C ourt President, s ta ted  in 1990 th a t “leader­
ship of the P a rty  over the courts is the basic guaran tee for the courts to 
achieve the ir ad jud icato iy  tasks. ...[This] is fundam entally  different from  the 
‘judicial independence’ in bourgeois countries”.

C hina has m ade progress in legal reform  m recent years w ith  the passage 
of new  legislation, b u t the judicial system  continues to deny defendants basic 
legal safeguards and  due process of law, because m aintaining public order 
and  suppressing political opposition rem ain a higher p riority  to the au thori­
ties.

In the past, and  in practice, trials have been closed to all bu t a select 
audience. In an effort to m ake the w hole legal system in C hina m ore tran s­
parent, the Beijing N o. 1 Im m ediate C ourt w as the first court to open trials 
to the public in J u n e  1998. U nder this new  policy, journalists are allowed to 
repo rt on any cases tha t are publicly tried. Chinese law stipulates tha t all tr i­
als should be held in public, except for cases involving state secrets, m inors 
and  privacy. In  N ovem ber 1998, it w as decided th a t all courts in Beijing 
should be open to the public and the media, unless there  is a risk  o f disorder.

O ne m ajor problem  rem ains in th a t there is still no unified official bu l­
letin w hich publishes the laws and regulations. The N ational People’s 
C ongress has its own official bulletin, while adm inistrative regulations are 
published in the  bulletin of the State Council and  some m inistries have the ir 
ow n official bulletins.

C r i m i n a l  P r o c e d u r e s  L a w  a n d  C r i m i n a l  L a w

The 1996 edition o i Attacks on Jiutice outlined the m ajor features of the 
Crim inal P rocedure Law  w hich w as adopted  by  the N P C  on 17 M arch  1996 
and  came into force on 1 Ja n u a ry  1997. A lthough the am endm ents to the 
original C P L  w ere welcomed, genuine concern rem ains tha t the trad ition  of 
a  dependent jud iciaiy  will prevent actual im plem entation of the am end­
m ents. Furtherm ore, the am ended P L C  still falls short o f international stan­
dards.
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The P R C  also revised its Crim inal Law  w hich came into force in 
O ctober 1997. The m ost im portan t am endm ent to this law  is the elimination 
of crimes of ‘counter-revolution’. H ow ever prom ising this m ay sound, in 
reality  these crimes w ere replaced by  'endangering the state security’, a term  
w hich is as b road  and  m aybe even b roader than  ‘counter-revolution’. 
Articles 102-113 of the new  Crim inal Law  give an  indication of how  vague 
this term  is. As the W orking G roup on A rb itrary  D eten tion  concluded in its 
rep o rt on its O ctober 1997 visit:

The revised Crim inal Law  fails to define precisely the concept 
o f endangering national security, y e t it applies the im precisely 
defined concept to a b road  range of offences (see the Articles
102-113).

The W orking G roup furtherm ore concluded:
In the 1979 Crim inal Law, 12 m ain categories w ere listed of 
counter-revolutionary  crimes, including both  violent and non­
violent crimes. In  the revised law, even though  counter-revo­
lutionary  crimes has been abolished, the jurisdiction of the 
State has been allowed to expand, and acts of rndrviduals m 
exercise o f freedom  of expression and  of opinion m ay well be 
regarded  as acts endangering national security.

C oncern w as specifically expressed by the W orking G roup and  con­
cerned non-governm ental organisations tha t people can be charged w ith  and 
convicted o f endangering national security  for receiving financial support 
from  abroad  to com m it the crimes m entioned in Articles 102 and  105. The 
latter restrains the freedom  of expression severely by  restricting  even the 
com m unication of ideas and  thoughts.

L a w y e r s

In  M ay 1996 the S tanding Com m ittee o f the N ational People’s Congress 
(N P C ) adopted  the Law yers Law, w hich w as intended to codify recent 
changes in the role of law yers and  organisational form s o f law firms, em pha­
sise law yers’ professional responsibilities, ensure tha t they  are no t interfered 
w ith  w hen carrying out the ir duties and  p ro tect the rights and  interests of the 
individuals and  parties tha t they  serve. Political defendants in China, how ­
ever, have frequently  found it difficult to find an attorney, as authorities have 
retaliated against law yers representing  such defendants in the past.

A lthough this new  law  w as a step forw ard, it is still far from  consistent 
w ith  the U N  Basic Principles on the R ights of Law yers. The lawyers are, for 
example, no t independent, as the M inistry  of Ju stice  has significant control 
over lawyers, law firms and  b ar associations. Law yers also face frequent 
obstruction  and interference from  the police, the p rocurato ra te  and courts.
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C hina’s crim inal process is governed by  the C onstitution and  the 
Crim inal P rocedure Law  (C PL), am ended on 1 J a n u a ry  1997. The am end­
m ents w ere desrgned, m  part, to bring  C h ina’s p rocedure into greater 
conform ity w ith  international standards, and  are a positive, if lim ited and 
incom plete, developm ent. In  particular, the  new  law  provides for greater 
roles for defence counsel and  the tria l court, potentially  converting trials tha t 
have essentially been sentencing hearings based on pre-determ ined verdicts 
into actual inquiries into the facts.

The appearance of the  profession of law yer only occurred  in C hina in 
1980. This can be partly  explained by the fact th a t as there  w ere insufficient 
lawyers, they  had  no m onopoly of defence. Article 32 o f the  new  Crim inal 
Procedure Law  provides th a t while the function o f defence is carried out p ri­
m arily by lawyers, it m ay also be conducted  by a citizen recom m ended by a 
people’s organisation, by  the people’s court, by the  accused person’s w ork  
unit, or by  a close relative.

The num ber o f lawyers has increased from  41,000 in 1990 to 82,000 in 
1995 and  to 110,000 m 1998. The governm ent estim ated tha t the objective, 
in o rder to deal w ith  the increase in access to justice and  the ongoing im ple­
m entation of judicial and  economic reform s, should be 150,000 in the y ear 
2000 and  300,000 in the y ea r 2010.

T i b e t

C entral T ibet - the p a rt of T ibet ru led  from  L hasa - dem onstrated  from 
1913 to 1950 the  conditions of statehood as generally  accepted u n der in te r­
national law. In  1950, there  existed there  a  people, a territory, and  a func­
tioning governm ent w hich and  conducted  its own dom estic affairs free from 
any outside authority. From  1913-1950 the foreign relations of central Tibet 
w ere conducted  exclusively by  the G overnm ent o f Tibet. C entral T ibet was 
thus a t the very  least a de facto independent State, when, in the face of a 
Chinese invasion, it signed the "17 Point A greem ent” in 1951 surrendering  
its independence to China. U nder tha t A greem ent, C hina m ade a  num ber of 
undertakings, including: prom ises to m aintain the existing political system of 
Tibet, to m aintain the status and  functions of the  D alai Lama, to p ro tect free­
dom  o f religion and  the m onasteries and  to refrain  from  com pulsory 
"reform s”. These and  o ther undertakings w ere violated by  China. The 
G overnm ent of Tibet w as therefore entitled to repudiate  the Agreem ent, 
w hich it did in 1959.

The nom inal autonom y accorded to the T ibetan A utonom ous Region 
(TAR) and  o ther Tibetan autonom ous areas by the  P R C  Constitution and 
laws is limited, as m ost local pow ers are subject to central approval. The 
actual extent to  w hich Tibetans control the ir own affairs is even more 
circum scribed, however, due to the centralised dom inance of the Com m unist 
P arty  (C C P), and  the exclusion of T ibetans from  m eaningful partic ipation  in
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regional and local administration. When Tibetans are in positions of nominal
authority, they  are often overshadow ed by m ore pow erful Chinese officials. 
Every  local organ is paralleled by  a  C C P com m ittee or “leading group", 
w hich does no t function in keeping w ith  concepts of autonom y. The arm y 
and  the police are dom inated by  the Chinese. W hile T ibet historically has 
often been divided, T ibetan self-rule is also underm ined  by  the curren t 
partition  of T ibetan te rrito ry  w hich places m ost Tibetans outside the TAR 
and  into four Chinese provinces in w hich Tibetans constitute small m inori­
ties.

In  1959 the U nited  N ations G eneral A ssem bly called “for respect for the 
fundam ental hum an rights of the T ibetan people and  for the ir distinctive cul­
tu ra l and  religious life.” In  1961 and  1965 the A ssem bly again lam ented "the 
suppression of the distinctive cultural and  religious life” o f the Tibetan peo­
ple. In 1991 the Sub-C om m ission on Prevention of D iscrim ination and 
Protection  o f M inorities o f the U N  Com mission on H um an Rights was still

[c]oncerned a t the continuing reports o f violations of funda­
m ental hum an rights and  freedom s w hich th reaten  the distinct 
cultural, religious and  national identity  of the T ibetan people.

Since the beginning of 1996, there has been fu rther escalation of rep res­
sion in Tibet, m arked by an intensive re-education drive in the m onasteries 
a t w hich m onks w ere told th a t they  w ould be requ ired  to  sign loyalty pledges 
o r face expulsion, a clam p-dow n on inform ation com ing from  Tibet, the sen­
tencing of a  senior religious leader, and  a ban  on photographs o f the D alai 
Lam a in public places. The anti-crim e cam paign, launched by the P R C  in 
A pril 1996, also had  trem endous influence in Tibet. The eight y e a r old boy 
designated by  the  D alai Lam a as the reincarnation  of the Panchen Lama, the 
second-m ost im portan t figure in T ibet’s B uddhist hierarchy, rem ains in 
detention. A t the same time, Chinese leaders have begun a  cam paign against 
certain  aspects o f traditional T ibetan culture identified as both  obstacles to 
developm ent and  links to T ibetan nationalism , and  in 1997 labelled 
Buddhism  as a "foreign cu ltu re”.

Peaceful political dem onstrations in T ibet are typically broken  up in 
m inutes, and  the ir partic ipants arrested  and  often beaten, as p a rt o f a  delib­
erate policy to suppress any  m anifestation o f p ro-independence sentim ent. 
In recen t years even some economic protests have been violently suppressed.

A  ra re  opportun ity  to discuss the problem s in Tibet em erged w hen a del­
egation o f U S religious leaders w as allow ed to visit T ibet in F ebruary  1998. 
In  A pril a 49-day hunger strike by  six exiled T ibetans in N ew  D elhi was 
ended by the Indian police, reported ly  so as no t to upset C hina during  the 
visit of a high level Chinese general. In  M ay  1998, the E U  adopted an  em er­
gency resolution urging the U N  to  appoint a  Special R apporteu r on hum an 
rights violations in Tibet. The Chinese G overnm ent m aintained th a t the issue 
of Tibet is an internal issue for the P R C  alone to handle. O n  10 N ovem ber 
of the same year, the U S outraged C hina by  inviting the D alai Lam a to
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meetings w ith  the  F irst Lady, the V ice-President, the Secretary  of State and, 
informally, w ith  the U S President. The conflict deepened w hen in J a n u a ry
1999 the U S A ssistant Secretary  of State, J u lia  Taft, w as appointed  as the 
new  U S Special C o-ordinator for T ibetan Affairs.

T h e  J u d ic i a r y

In  D ecem ber 1997, the In ternational Com mission of Ju ris ts  issued a 
study, ‘Tibet: Human Rights and the Rule of Law ’. The study  describes Tibetans 
as a ‘people u n der alien subjugation’ entitled u n der international law  to, bu t 
in practice denied, the  right of self-determ ination. The reality  for Tibetans is 
th a t there is neither democracy, no r an independent judiciary, no r any rule 
of law  in Tibet. The autonom y w hich C hina claims Tibetans enjoy is ficti­
tious as real pow er is, in effect, in Chinese hands.

As described  in the  I C J  repo rt, a jud ic ia ry  subserv ien t to the 
Com m unist P arty  dedicates results in abuses of hum an rights in all of China, 
b u t in Tibet the problem  is particularly  severe due to C hina’s cam paign 
against Tibetan nationalism . M any  Tibetans, particularly  political detainees, 
are deprived o f even elem entary safeguards of due process. T ibetan judges 
m ust rep o rt to the Com m unist dom inated ‘adjudication com m ittees’ or the 
'politics and law  com m ittees’, w hich then  advise on w hat they  consider to be 
an  appropria te  ruling. The judge will then  render his or her decision. Any 
judge w ho reversed the  decision of the comm ittees w ould  be subject to seri­
ous repercussions. Ju dg es  are appointed  and m ay be rem oved w ithout cause 
by  the People’s Congress or one of its standing committees.

The IC J  interview ed Amdo Sangye, a form er judge of the O inghai H igh 
C ourt in Xining. H is court consisted of three cham bers w ith  nine judges, 
tw o of w hom  w ere Tibetan and  all of w hom  w ere P a rty  m em bers. The judge 
insisted tha t he was never assigned T ibetan political cases which, in practice, 
w ould  be heard  by  a  panel of Chinese judges. The P residen t of the Court, 
w ho was not a judge, w ould  assign the cases. The C ourt language was 
Chinese; T ibetan defendants w ere provided w ith  an interpreter. The Ju d g e  
recalled th a t virtually  all of the judgem ents w ere based on reports of the 
police investigation and  tha t judges did  not possess the  pow er to acquit on 
the basis of the exam ination w hich occurred  in the courtroom .

A ccording to the judge, im portan t decisions could only be reached w ith  
the approval of the President o f the C ourt and  the adjudication committee, 
of w hich the President is chairm an. The judge inform ed the IC J  that, 
although defendants w ere represen ted  by  lawyers, in actual practice, the 
law yer could no t effectively defend the accused. In  the g reat m ajority of 
cases tha t came before him, defendants had  been beaten  by  the police and 
had  signed confessions. In  addition, m any Tibetans are sentenced in trials 
w ithout a  defence lawyer, or are even sentenced w ithou t any tria l a t all.



75 China, Including Tibet and Hong Kong

H o n g  K o n g

H ong Kong was acquired  by G reat Britain from  C hina in the nineteenth 
century. The land area  of H ong K ong w as scheduled to revert to the People’s 
R epublic of C hina (P R C ) in 1997. O n  19 D ecem ber 1984, the Prim e 
M inisters of the U nited  Kingdom  and  the PR C , M arg are t T hatcher and 
Z hao Ziyang, signed the ‘Jo in t  D eclaration  of the G overnm ent o f the U nited 
K ingdom  o f G reat B ritain  and  N orthe rn  Ireland  and  the G overnm ent of the 
People’s R epublic of C hina on the Q uestion  of H ong K ong’, (hereafter 
“J o in t  D eclaration”). O n  30 J u n e  1985 instrum ents of ratification w ere 
exchanged and  the A greem ent entered  into force.

The Jo in t  D eclaration  consists of a declaration and  three annexes in 
w hich the basic policies of the P R C  regarding H ong Kong are set out in 
Article 3 and  elaborated in A nnex I. O ne of the basic policies declared by the 
P R C  in Article 3 of the Jo in t D eclaration  w as th a t the existing social and 
economic system and  the p resen t lifestyle of H ong Kong will be left unaf­
fected for a  period of 50 years.

The form at chosen for im plem enting this ‘one country, tw o system s’ 
principle is the Special A dm inistrative Region u n der d irect au thority  of the 
C entral People’s G overnm ent of the PR C . The status of the H ong Kong 
Special A dm inistrative Region (H K SA R ) is envisioned in Article 31 o f the 
1982 Constitution o f the PR C . F o r H ong Kong, the concept of the H K SA R  
is elaborated  in the Basic Law  of 1990, a sort o f “m ini-constitution”.

The Jo in t  D eclaration  determ ines th a t the H K S A R  is allowed to m ain­
tain  control of its external and  economic relations, to rem ain a  separate cus­
tom s area and  to retain  the  status of an  in ternational financial centre, w ith 
foreign exchange m arkets and  a  convertible currency. H ong Kong is also 
allowed to retain  a legislature and  judiciary  o f its own. A lthough the Jo in t 
D eclaration  is called a ‘declaration’, it is an in ternational trea ty  as defined by 
the V ienna Convention on the Law  of the Treaties. It has been registered in 
accordance w ith Article 102 of the U nited N ations Charter.

In  1997, developm ents w ere dom inated by the handover of H ong Kong 
to C hina on 1 J u ly  of tha t year. Tung C hee-hw a becam e C hief Executive of 
the H K SA R ; the m em bers of the first Executive Council of the H K SA R  
w ere sw orn in on 1 J u ly  1997; they  w ere m ainly pro -C hina political and 
business leaders. R ita  Fan  w as elected P residen t o f the  Provisional 
Legislative Council (PLC ), w hich w as set up under the assum ed au thority  of 
the C entral People’s G overnm ent of the P R C  before the transfer of sover­
eignty and  w hich started  to operate a t the end of 1996 in conjunction w ith 
the H ong Kong Legislative Council. The legality o f the P L C  rem ained 
unrecognised by the U K  and  U S governm ents. The P L C  replaced the H ong 
K ong Legislative Council on 1 J u ly  1997. The constitutionality  o f the P L C  
was challenged in a court case in J u ly  1997. Ultimately, the C ourt of Final 
A ppeal decided tha t the P L C  w as lawfully established, albeit no t as the 
Legislative Council of the Special A dm inistrative Region.
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The P L C  held several m eetings before the  handover and  decided, inter 
alia, th a t from  1 J u ly  1997 every dem onstration in the H K S A R  w ould 
require police perm ission.

The S tanding  Com m ittee of the  N P C  adopted resolution in early 1997 
deciding th a t m ost o f H ong K ong’s laws w ould  be retained  in the H K SAR; 
however, certain  laws in contravention  o f the Basic Law  w ould  not be 
adopted  as p a rt of the laws of the H K SA R . P a rt of the  laws no t adopted  
w ere key sections o f the H ong K ong Bill o f R ights O rdinance and  am end­
m ents in troduced  by  the outgoing colonial H ong K ong G overnm ent to  lib­
eralise the restrictions on freedom  of association contained in the Societies 
O rdinance and  to rem ove the requirem ent to obtain police perm ission for 
dem onstrations contained in the Public O rd e r O rdinance. I t w as fu rth er­
m ore decided th a t m ost o f the international treaties applicable to H ong Kong 
under British rule w ould continue to apply  to the H K S A R  even if the P R C  
w as no t a p a rty  to the treaties. The H K S A R  w as also allowed to continue to 
partic ipate in the activities o f in ternational organisations.

D uring  1997 and  1998, the Sino-B ritish Jo in t  Liaison G roup, com posed 
of representatives of the U K  and  Chinese governm ents, continued to m eet to 
discuss a  b road  range o f subjects regard ing  the adm inistration of the 
H K SA R .

The Legislative Council, w hich w as elected on 24 M ay  1998, consists 
o f 60 m em bers from  w hich 20 w ere d irectly  elected from  five geographical 
constituencies, 30 w ere elected from  functional constituencies and  the 
rem aining 10 w ere elected by  the election committee, w hich consists of 
800 m em bers divided into four sectors. This system  of elections is generally 
judged by those w ho support dem ocracy and  universal and  equal suffrage to 
be unfair because o f the heavy influence w hich business and  professional 
sectors have th rough  the functional constituency system  and  the Election 
Com mittee. N o m onitors w ere allowed to  observe the  first elections after the 
handover.

Pro-dem ocracy candidates dom inated the directly elected seats and 
pro-C hina and  business candidates dom inated the rem aining 40 seats. 
The D em ocratic P a rty  of M artin  Lee w on a  total of 13 seats (of w hich nine 
w ere ou t of the  20 d irectly  elected seats) and  becam e the largest p arty  in 
the Legislative Council. M r. Lee called upon  the H K S A R  governm ent to 
speed up the process to establish d irect elections by  universal suffrage for all 
the  60 seats. The C hief Executive, M r. Tung Chee-hwa, argued  th a t political 
reform  should take place according to the Basic Law  w hich outlines a  g rad ­
ual increase in the num ber o f seats to be elected directly and  m arks the y ear 
2007 as the deadline for deciding on a  fully directly-elected legislature.
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T h e  J u d ic ia r y
The Jo in t  D eclaration  determ ines th a t the H K S A R  is allowed to retain  

a  legislature and  jud ic ia iy  of its own. Article 19 and  85 o f the  Basic Law  are 
guarantees of independent judicial pow er and  freedom  from  interference. 
A rticle 82 of the  Basic Law  states tha t the ‘pow er o f final adjudication’ rests 
w ith  the courts of the H K SA R . Article 89 of the Basic Law  places restric­
tions on the rem oval o f judges o f the  courts of the H K SA R . Ju d g es  m ay be 
rem oved for m isbehaviour or inability to discharge the ir offices. A  panel of 
local judges m ust m ake a  recom m endation to the C hief Executive w ho takes 
the  decision to rem ove the  judge.

The C ourt of F inal Appeal, C ou rt o f Appeal, C ourt of F irst Instance, 
D istrict Court, M ag istra tes’ C ourt and  o ther tribunals w ith  judicial officers 
presiding are the courts tha t exist in the H ong Kong Special A dm inistrative 
Region. The C ourt of Final A ppeal replaced the Jud ic ia l Com m ittee of the 
P rivy Council, w hich w as the highest court w hen H ong  Kong w as a  C row n 
Colony of the UK.

The C ourt of A ppeal and  C ourt of Final A ppeal exercise appellate ju ris­
diction only. T here is a constitutional lim itation on the pow ers o f in terp re ta­
tion o f the C ourt o f Final A ppeal under Article 158 o f the Basic Law. U nder 
this provision some m atters are reserved for determ ination by  the  Standing 
Com m ittee of the N ational People’s Congress. These relate to the provisions 
o f the Basic Law  w hich concern the  relationship betw een the C entral 
A uthorities and  the H K SA R .

The tribunals only exercise civil jurisdiction in relation to m atters spec­
ified by  legislation. These include m inor labour disputes, small civil claims, 
and  determ inations abou t obscene and  indecent publications. They are 
staffed by m agistrates and  o ther lay appointees. T here are o ther adm inistra­
tive boards and  tribunals established by statu te w hich are not the responsi­
b ility o f the judiciaiy. M agistrates exercise an alm ost exclusive criminal 
jurisdiction, w ithout a  juiy . The pow ers of punishm ent are lim ited to sen­
tences of no m ore than  three years im prisonm ent.

D istrict courts exercise civil jurisdiction over m onetary  claims of not 
m ore than  H K $ 120,000,000, as well as crim inal jurisdiction. In  the latter, 
the pow ers of the judge are  lim ited to  im posing sentences of no t m ore than  
seven years on any one occasion. The C ourt o f F irst Instance has an  unlim ­
ited jurisdiction. I t  exercises both  civil and  crim inal jurisdiction. Crim inal 
cases are conducted  by  tria l by  ju iy  upon  indictm ent.

A Jud ic ia l Officers R ecom m endation Com mission w as created  to advise 
upon  judicial appointm ent o r prom otions, conditions of judicial service and 
any  o ther m atters affecting judicial officers. The m em bership of the 
Com mission consists of the  C hief Ju stice  and  the S ecreta iy  for Ju stice  ex 
officio and  tw o judges, one barrister, one solicitor and  th ree  lay persons by 
appointm ent of the C hief Executive. C ertain  categories of persons, like
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m em bers of the legislature and  o ther public pensionable officers, are not 
allowed to be m em bers of the Commission.

A ccording to  Article 90 of the Basic Law, rem ovals and  appointm ents of 
the judges of the C ourt of Final Appeal, the C ourt of A ppeal and  C ourt of 
F irst Instance m ust be endorsed by the  legislature and  reported  to the 
Standing Com m ittee of the N ational People’s Congress. O nly  judges of 
courts, starting  from  the level of D istric t C ourt, enjoy security  of tenure 
guaran teed  by  the Basic Law. M agistrates are not regarded  as judges and  
are appointed  on contract term s.

At the tim e of w riting, fear w as grow ing in H ong Kong tha t freedom s 
will gradually  erode in the form er B ritish C row n Colony. L isted below  are 
some exam ples th a t are cause for concern.
• In  M arch  1998, the H K S A R  governm ent w as severely criticised w hen it 

decided no t to prosecute the ow ner of tw o new spapers, M s. Sally Aw, 
for fraud. M s. Aw w as a m em ber of the Chinese People's Consultative 
Conference and  a long tim e friend of the C hief Executive, Tung Chee 
H w a. Mr. Tung used to be a non-executive d irector of M s. A w ’s new s­
paper group before he w as appoin ted  C hief Executive. The Secretary  
for Justice , M s. Elsie Leung, declined to prosecute and  declared in a 
statem ent to the Legislative Council tha t the evidence against M s. Aw in 
the fraud  case w as not as strong as against th ree  others involved in the 
case (all of w hom  w ere M s. Aw’s subordinates). Furtherm ore, she also 
took into consideration m atters o f “public in te rest” including the alleged 
possibility tha t the new spapers ow ned by  M s. Aw m ight collapse if she 
w ere to be prosecuted. Critics sta ted  tha t this w as an  indication of 
favouritism  tow ards those w ith  close ties to the Chinese G overnm ent or 
those w ith  substantial business interests in H ong Kong. Shortly  the re ­
after, the  Legislative Council m em ber representing  the legal profession 
m oved a  m otion of no-confidence against the  Secretary  for Ju stice  
w hich w as defeated following intense lobbying by  the G overnm ent.

• In  ano ther case the H K S A R  governm ent w as criticised for no t p rose­
cuting X inhua, the Chinese news agency, for violating the privacy law 
w hen  it exceeded the tim e limit for responding to a  request by  a dem oc­
racy  cam paigner, Emily Lau. In May, M s. Lau w as allow ed to pu rsue a 
private prosecution  against X inhua.

• Two pro-dem ocracy activists w ere arrested  and  subsequently  convicted 
in M ay 1998 for carrying defaced national and  H K S A R  flags during  a 
peaceful dem onstration on 1 Ja n u a ry  1998. They w ere eventually 
acquitted  by  the C ourt of A ppeal w hich found tha t the  flag ordinances 
w hich  are  enacted  after the  handover w ere  in b reach  w ith  the 
In ternational C ovenant on Civil and  Political Rights. A t the tim e of w rit­
ing it w as uncertain  w hether the H K S A R  governm ent w ould  appeal 
against this decision and  if the Chinese governm ent w ould  oppose the 
judgem ent.
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At the end of the year, the  convictions of tw o m en in m ainland C hina for 
crimes alleged to have been com m itted in H ong K ong caused w ide­
spread concern in H ong Kong. Both w ere believed to have com m itted 
crimes in H ong Kong and  w ere arrested  and  tried  in China. Cheung Tsi 
Keung, w ho w as a H ong  Kong Chinese and k idnapped  tw o business­
men, w as arrested  in China and  sentenced to death. H ad  he been tried 
in H ong Kong he w ould  no t have been given the death  penally  as it was 
abolished in H ong Kong. The second case involved a  Chinese w ho was 
w an ted  for m urder in H ong K ong and  w as arrested  and  tried  in China. 
The tw o convictions in C hina for crim es in H ong K ong are seen by  m any 
as a  violation of the principle of 'one country, tw o system s’. The H K SA R  
governm ent refused in bo th  cases to ask the Chinese governm ent for 
extradition o f the prisoners.
A fter a pro-dem ocracy dem onstration in Ja n u a ry  1999 during  w hich a 
p ro tester was arrested  for tearing  a Chinese flag, the Secretary  for 
Security, M s. R egina Ip  w arned  th a t in the fu ture all dem onstrations had 
to be carefully considered because of the th rea t they  posed to public 
order.
A  H ong K ong C ourt o f Final A ppeal decision in the case N g Ka Ling v. 
Director o f Immigration on 29 Jan u ary , regarding the right of children liv­
ing in m ainland C hina b u t born  to H ong K ong paren ts to perm anent res­
idence in H ong Kong also caused concern. In  J u ly  1997, the P L C  
approved  legislation to tighten control over the im m igration o f children 
from  m ainland China. The C ourt of Final A ppeal decided th a t the chil­
d ren ’s righ t to live in H ong Kong was guaran teed  by  the  Basic Law  and 
it fu rtherm ore held the opinion th a t it w as the co u rt’s righ t to in terp re t 
the Basic Law.
This decision o f the C ourt o f F inal A ppeal w as w idely seen as a positive 
sign tha t the H ong K ong courts could rule independently. However, on 
7 F ebruary  1999, four Chinese law  experts in C hina heavily criticised 
the court’s asserting suprem acy over the acts of the S tanding Com mittee 
o f the  N ational People’s Congress. They took the view  th a t its decision 
w as con trary  to the Basic Law.
Air. Z hao Qizheng, the head of the State C ouncil’s Inform ation Office 
endorsed the legal opinions o f the four experts. H e indicated th a t the 
decision m ust be changed. A t the same time, Air. Tung Chee-hwa, the 
C hief Executive, responded  and said tha t the  governm ent w as 'con­
cerned abou t and  placed m uch im portance’ on these experts’ views. 
T hree w eeks after the judgem ent, the Secretary  for Ju stice , M s. Elsie 
Leung, applied to the C ourt o f Final A ppeal to 'clarify’ its rem arks con­
cerning its pow er to review  the acts of the N P C . Subsequently, the 
C ourt o f Final Appeal m ade a statem ent tha t it acknow ledged tha t the 
N P C  w as the suprem e legal authority. This statem ent did  no t reconcile 
w ith  the claim tha t it had  previously m ade th a t the C ourt of Final Appeal 
could exam ine acts o f the N P C  for consistency w ith  the Basic Law.
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M any law yers in H ong K ong regarded  the statem ent as com prom ising 
the independence o f the court even though  it w as ph rased  in such a  w ay 
as to avoid the im pression of back-tracking. Since then, it has become 
apparen t th a t the H K S A R  G overnm ent’s application for “clarification” 
w as paving the w ay  for the H K S A R  G overnm ent to  seek a re in terp re­
tation  from  the S tanding Com m ittee of the N P C  of the very  articles of 
the Basic Law  w hich had  been the  subject m atter of the  C ourt of Final 
A ppeal’s judgm ent and  in terpretation. The H K S A R  G overnm ent had  to 
be assured tha t the C ourt of Final A ppeal w ould  be p repared  to follow 
any  in terpre tation  by  the Standing Com mittee. I t  now  has tha t assur­
ance. M oreover, w hile the  H K S A R  G overnm ent had  only asked the 
C ourt o f Final A ppeal in the course of hearing the case to seek an  in te r­
pretation  o f one article of the Basic Law, the C ourt of Final A ppeal is 
now  said to have been w rong  in failing to refer both  articles including 
one w hich the H K S A R  G overnm ent never sought to  have referred  to 
the S tanding Com m ittee for interpretation.

A p p l ic a b il it y  o f  t h e  I n t e r n a t io n a l  C o v e n a n t  o n  C iv il  a n d  
P o l it ic a l  R ig h t s

The IC C P R  w as ratified by  the U nited K ingdom  on 20 M ay  1976 and 
extended to H ong Kong w ith  several reservations. Because the U nited 
Kingdom  did  no t ratify  the O ptional Protocol, neither the  U K  nor H ong 
K ong citizens had  the right of individual petition. W hen  the P R C  resum ed 
sovereignly over H ong K ong on 1 J u ly  1997, the  change in H ong K ong’s 
legal status had  implications for the extension of the IC C P R  to the  H K SA R . 
Because only states are allowed to be a p arty  to the Covenant, the transfo r­
m ation from  C row n Colony to Special A dm inistrative Region w ould m ean 
tha t the  IC C P R  w ould  no longer apply to the H K S A R  because the P R C  was 
no t a state p a rly  and  the  H K S A R  w as not a  state.

However, this problem  w as negotiated, and  consequently  section X III of 
A nnex I to the  Jo in t  D eclaration  stipulates, inter alia, th a t

...the provisions of the In ternational C ovenant on Civil and 
Political R ights and  the In ternational C ovenant on Economic,
Social and  C ultural R ights as applied to H ong K ong shall 
rem ain in force.

Through Article 39 of the  Basic Law, these provisions apply  in the 
H K SA R . As noted  above, however, key provisions o f the H ong Kong Bill of 
Rights O rd inance w ere considered by  the S tanding Com m ittee of the N P C  
and  the  P L C  to be in contravention  o f the Basic Law  and  ceased to have 
effect on 1 J u ly  1997. These included the provision w hich required  th a t all 
pre-existing (H ong Kong) legislation w hich could not be construed  consis­
tently  w ith  the O rd inance be repealed  to the ex ten t of such inconsistency.

The obligation of reporting  to the H um an Rights Com mittee, the m oni­
toring  body  of the IC C PR , w as accepted by  the Chinese G overnm ent and
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the Fifth periodic repo rt w as subm itted  on 13 D ecem ber 1998. A t the time 
of w riting, the docum ent had  not y e t been officially issued by  the U N.

C a s e s

M r. Ju s tic e  G o d frey  {Judge of the  C ourt o f Appeal}: H e w as severely 
a ttacked  in the press, far beyond w h at could be construed  as legitim ate crit­
icism, after he refused to g ran t leave to appeal to the C ourt of Final Appeal 
sought by  the O riental D aily  N ew spapers in a  cases of infringem ent of copy­
right over some photos o f a H ong Kong celebrity. In his reasoning, Mr. 
Ju stice  G odfrey b randed  the journalists as paparazzi. This w as followed by 
a  series of articles in the new spapers setting ou t the m anner in w hich they 
had  been allegedly unfairly  trea ted  in the course of the legal proceedings. 
Their criticisms w ere full o f d isparaging and  racial rem arks against the 
judges involved in the case, as well as m em bers of the O bscene Articles 
Tribunal involved in ano ther case of indecent publication in relation to the 
same photos. M r. Ju stice  G odfrey was accused of being 'ignorant, un rea­
sonable, ridiculous, arbitrary, prejudicial and  a rro g an t’.

M r. Ju stice  G odfrey and  M r. Ju stice  Rogers, ano ther judge on the same 
appeal court, w ere described by the papers as ‘British w hite ghosts', and 
'w hite-skinned judges’ o r 'pigs'. The m em bers o f the tribunal w ere called 
‘Canine yellow -skinned T ribunal’. Both the judges and  the m em bers of the 
tribunal w ere th reatened  tha t they  w ould  be ‘w iped ou t’.

Subsequently, a team  of paparazzi stalked M r. Ju stice  G odfrey for three 
days. As a  result the d irector and  the chief editor w ere indicted on two 
counts o f contem pt of court a t the  court of first instance. The chief editor was 
found guilty o f all counts a t trial. H e w as sentenced to four m onths im pris­
onm ent. An appeal to the C ourt o f A ppeal w as dismissed, and  an appeal to 
the C ourt of F inal A ppeal has been dismissed.

Since the judgem ent of the C ourt o f Final Appeal, there have been 
unprecedented  attacks on the judgem ent and  attacks of a personal nature  on 
the Ju d g e s  them selves often couched in deliberately  insulting term s. 
Law yers w ho have expressed views in suppo rt o f the judgem ent a t a  public 
forum  have been physically threatened. Subsequent decisions by  the C ourt 
of Appeal and  the C ourt of F irst Instance on cases concerning the right of 
abode have been subjected to sim ilar though  less vituperative attacks.

The S ecretary  for Ju stice  has b randed  as “arro g an t” m em bers of the 
legal profession w ho oppose the rein terpretation  by  the  S tanding Com mittee 
of the N P C . In  such a  climate, the G overnm ent of the H K S A R  is a t the very  
least acquiescing in, if no t positively encouraging, attacks on judges w ho do 
no t decide cases m  the w ay th a t the G overnm ent w ants and  on lawyers w ho 
do no t agree w ith  the G overnm ent’s tram pling on the rights o f those w hom  
the C ourt o f Final Appeal has declared to be perm anent residents.
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G  eneralised political violence exercised by  the  security  forces, param ili­
tary, drug-trafficking and guerrilla groups, is the perm anent background 
against w hich the w ork  of the judiciary  is accom plished in Colombia. 
A lthough the country  has one of the m ost com prehensive system s for the 
protection  of hum an rights, a lack of political will on the p a rt of the 
G overnm ent and  o ther political actors has m ade it ineffective.

Two sets o f events m arked the period u n der report. O n  the one hand, 
elections w ere held to elect authorities for local municipalities, rep resen ta­
tives for Parliam ent, as well as a  new  President. O n  the  o ther hand, renew ed 
initiatives for a peaceful settlem ent of the internal conflict w ere instigated. 
M unicipal elections took place in O ctober 1997, and  elections for the bicam ­
eral Congress w ere held in M arch  1998, followed by  a tw o-round  presiden­
tial election in M ay and J u n e  1998. All three elections w ere reputed ly  fair 
and  transparen t bu t low  vo ter partic ipation  as well as th reats  and  attacks on 
the candidates overshadow ed the outcom e. The Liberal P a rty  m aintained its 
m ajority in Congress b u t the leader o f the Social Conservative Party, A ndres 
Pastrana, narrow ly w on the presidential election.

M r. P astrana  took office in A ugust 1998 and  im m ediately launched a 
new  peace initiative to end the internal conflict w ith  guerrilla  and  param ili­
tary  groups. As a sign of goodwill to com m ence serious negotiations, 
President P astrana  ordered  the dem ilitarisation of some municipalities in the 
south. By y e a r’s end, talks betw een the G overnm ent and  guerrillas w ere still 
pending.

Colom bia is a  un itary  republic. The Constitution, w hich w as approved in 
1991, provides for a division of pow ers am ong the executive, legislative and 
judiciary  branches of G overnm ent. The executive b ranch  is headed by the 
President of the Republic, w ho is aided by  a Council of M inisters, the m em­
bers of w hich he appoints and  dismisses a t will.

H u m a n  R ig h t s  B a c k g r o u n d

Perm anent political violence is the main cause of hum an rights abuses in 
Colombia. However, not all abuses are com m itted w ith in  this context. Very 
often, the different groups taking p a rt in the political conflict commit crimes 
for private benefit w ithout any political m otivation. M ost of the abuses are 
com m itted by  param ilitary  groups th a t reported ly  act w ith  the acquiescence, 
and  even collaboration, of security  forces. A ccording to Colom bian N G O s, 
an average of nine persons p er day w ere victims of the arm ed conflict during 
the period u n der report. O f those violations, 12% w ere a ttribu ted  to securi­
ty  forces, 74% to param ilitary  groups and  13% to guerrillas.

Actors taking p a rt in political conflict w ere responsible not only for vio­
lations of hum an rights, bu t also for violations of basic rules of hum anitarian
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law  applicable m  non-in ternational arm ed conflicts. Political killings, 
hostage-taking and  abduction, forced disappearances, and  m assive exoduses 
of people occurred  regularly. M ost of the victims w ere non-com batants, 
am ong them  some hum an rights defenders. Political and  social leaders have 
also been targets of violence. U nion leaders and  social activists w ere accused 
of collaborating w ith  rebels, and  w ere subsequently  detained, to rtu red  or 
im prisoned w ithout due process of law.

O ne o f the characteristics of the Colom bian conflict is the grow ing p res­
ence o f param ilitary  groups. Param ilitary  groups reported ly  do the d irly  
w ork  th a t security  forces cannot legally do. Some o f these groups are offi­
cially recognised by the G overnm ent, w hich has converted  the so-called 
C O N V IV IR  groups into a “co-operative of security  services”. An im portant 
ruling by the C onstitutional C ourt in N ovem ber 1997 prohibited  these 
groups from  perform ing security  forces’ duties and  from  carrying w eapons 
restricted  to arm y use. As a  result, the G overnm ent issued orders cancelling 
the legal existence of some o f these groups, bu t m any others continued w o rk ­
ing w ithout governm ental control.

The presence of drug-traffickers fu rther com plicated the picture. They 
no t only organised private arm ies b u t also th reatened  and  killed judiciary 
officers. R eports have indicated tha t m any param ilitary, guerrilla  and  secu­
rity  forces personnel have had  links w ith  and  received funding from drug- 
traffickers.

H um an rights defenders have been a  p referred  target o f the param ili­
tary, guerrillas and  security  forces. D uring  the period under review, lawyers, 
judges and  prosecutors w ere harassed and  attacked  w hile try ing  to perform  
the ir duty  in an im partial and  independent way. O n  3 O ctober 1997, in the 
departm ent of M eta, 11 m em bers o f a  judicial commission (Com'uLon Judicial) 
w ere killed by m em bers o f the param ilitary  group Autodefendad Unidcut de 
Colombia. The Commission, originally com posed of 54 persons from  various 
public institutions, including prosecutors, w as am bushed by a large param il­
ita ry  g roup  th a t allegedly h ad  the  su p p o rt o f d rug -traffickers. The 
Com mission w as carrying out a  judicial inspection o f properties belonging to 
a  pow erful d rug-trafficker based in the area  for purposes of expropriating  
them . O n  11 A ugust 1997, ano ther judicial commission w as attacked  by 
guerrillas in the departm ent of C undinam arca, while it w as investigating the 
k idnapping of a  cattlem an by  the R evolutionary A rm ed Forces of Colom bia 
(FA RC).

D uring  the last elections, guerrilla  and  param ilitary  groups threatened  
and  even killed local and  congressional candidates.

The Colom bian G overnm ent m ade significant efforts to counteract the 
activities of arm ed groups, and  to bette r ensure the security of civilians and 
the pro tection  of hum an rights. However, these efforts have so far failed to 
stop the increase in violence, and  the abuses com m itted by  different groups 
bo th  inside and  outside the context of the political violence.
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T h e  Ju d ic i a r y

S t r u c t u r e
The judiciary in Colom bia is com posed of the ord inary  court system, the 

C onstitutional Court, the H igh Council of the Ju d ica tu re  (Condejo Superior 
de La Judicatura), and  the Office of the Public P rosecutor (Fidcalia General de 
la Nacion). Additionally, some o ther institutions perform  tasks closely relat­
ed to those o f the judiciary: the Office o f the P rocura to r G eneral, and  the 
H um an R ights O m budsm an, both  p a rt of the  Public M inistry  (Minidter'w 
Publico).

W ithin the ordinary  court system, the Suprem e C ourt is the court of 
highest instance, followed by the H igh Tribunals in each of the 30 judicial 
districts, the m ixed or specialised courts and  finally, the  justices of the peace. 
The com position and  pow ers of each of these instances are defined in the 
Constitution and  in the S ta tu to ry  Law  of the  Ju d ic ia ry  approved  in 1996. 
The m ilitary courts have, according to the Constitution, a  jurisdiction lim it­
ed to offences com m itted by m em bers of the arm ed forces w hile on duly, or 
w hen acting in relation to it (Article 221). The system  o f regional courts is 
supposed to be a  p a rt o f the ord inary  court system, bu t in fact, is separate 
and  distinct from  it (dee below).

Cause for special concern is the P rosecu to r’s pow er to issue a rrest w ar­
ran ts in the investigative stage of a presum ed offence (Article 250.1 of the 
C onstitution). A lthough this m easure can be challenged before a judge, in 
m ost cases the judge simply confirms the m easure taken  by  the prosecutor. 
This pow er constitutes a deprivation of the judge's natural and  exclusive 
pow er to decide on an individual's freedom .

A p p o in t m e n t

Article 231 o f the  Constrtutron provides tha t Suprem e C ourt judges 
are to be appointed  by the Suprem e C ourt itself from  a select list p repared  
by  the H igh Council of the Judiciary . The num ber and  the location of the 
H igh Tribunals are decided by the H igh Council o f the  Ju d ic ia ry  as well as 
the judges w ho are m em bers of those tribunals. The judges of the m ixed 
and  specialised courts are appointed  by  the H igh Tribunal in the  judicial 
district w here those courts are located, from  a  list p repared  by  the H igh 
Council of the Jud ic ia iy . M em bers of the m ilitary courts are neither select­
ed no r appointed  by the H igh Council, b u t by  the active com m and o f the 
army.

The H igh Council of the Ju d ic ia ry  is in charge of disciplinary process­
es and  the application of sanctions in the jud iciaiy  (Article 256.3 of the 
C onstitution and  Article 111 of the S ta tu to ry  Law  of the Jud ic ia ry ).
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R e s o u r c e s
The H igh Council of the Ju d ic ia ry  is in charge of p reparing  a  budget 

proposal w hich is then  presen ted  to the Congress. This organ adm inisters 
the budget and  allocates resources accordingly. Even though  the total 
am ount of resources allocated to the judiciary  w as slrghtly less m 1998 than  
in 1997, Colom bia still h ad  one of the h ighest rates of per cap ita  expenditure 
on the judiciary  w ithin the A ndean region: 35.7 U S dollars.

T h e  S y s t e m  o f  R e g io n a l  C o u r t s  (see Attacks on Justice 1996)
D espite the U N  H um an Rights Com m ittee’s recom m endations in 1996 

to  abolish the regional judicial system and  to  “ensure th a t all trials are con­
ducted  w ith  full respect for the safeguards of a  fair tria l”, the Colombian 
G overnm ent has m aintained its system of regional courts. A lthough some 
resolutions and  directives w ere issued to avoid or minimise the adverse 
effects on the rights of defence caused by  the use of faceless judges, p rose­
cutors and  witnesses, none o f these m easures has resulted  in a  substantive 
m odification of the operation o f these courts.

In  its repo rt to the U N  H um an  Rights Commission in 1998, the office of 
the H igh Com m issioner of H um an Rights in Colom bia reported  serious 
violations of the rights of defence in these tribunals, w here the identity  of the 
judge is concealed as well as tha t o f the prosecutor and  the w itnesses. Some 
fundam ental rights o f the accused, such as the righ t to a public hearing, to 
challenge the im partiality  of judges, to cross-exam ine w itnesses and  to chal­
lenge the evidence handed  over by  the police, are severely restricted.

The system  of regional justice violates basic principles of justice and 
underm ines also the ord inary  system of justice. The system  o f regional courts 
is an  outstandrng exam ple of an institution m eant to be exceptional th a t has 
been transform ed over tim e into a perm anent and  ord inary  one. These courts 
w ere established in o rder to  p ro tect the security  and  integrity  of judges, 
p rosecu to rs and  w itnesses in p roceed ings reg ard in g  security  related  
offences, such as terrorism , rebellion, and  drug-trafficking. A lthough 
the concealm ent o f the ir identity, as has been noted  by  m ultiple internal 
com m unications, is supposed to be exceptional and  decided upon  a  case-by- 
case basis, the actual functioning o f these courts has proved  anonym ity to be 
the rule, and  a  public tria l the exception.

D ue to the vague and  im precise w ording  m  the definition o f crimes sub­
ject to the regional justice system, such as terrorism  and  rebellion, m any 
people, m ostly peasants and w orkers partic ipating  in social protest, have 
been accused o f having com m itted one o f the loosely defined offences under 
the  jurisdiction o f the regional courts. This represents a  deviation from  the 
ord inary  courts’ natural jurisdiction to the exceptional courts. O rd inary  
jurisdiction is in this w ay  affected and  so is the independence and  im partial­
ity  o f the judge.



Centre for the Independence o f Judges and Lawyers 86

O ther individual rights and  freedom s are also affected b y  the w ay this 
regional system w orks. The prosecutor, in accordance w ith  the Constitution, 
can issue arrest w arran ts  and  seize the p roperty  of the accused. However, in 
the context of the regional system of justice, this pow er is even m ore open to 
abuse. Because the prosecutor is anonym ous and  the  process is not public, 
the possibility o f challenging the  m easure is sim ply theoretical. The use of 
m ilitary personnel as w itnesses and  for policing tasks has also been reported  
as a common practice. A lthough an internal norm  provides tha t no one shall 
be condem ned only on the basis of an anonym ous w itness' declaration, the 
fact th a t the accused’s declaration before the police, often taken  w hen  coun­
sel for the accused is absent, is considered as valid evidence, makes it possi­
ble for a person to be condem ned on the basis of an  anonym ous w itness’ dec­
laration together w ith  the police declaration.

The 1996 S ta tu to ry  Law  of the Ju d ic ia ry  has reduced  the term  o f these 
courts until J u n e  of 1999. A  proposal has already been  subm itted to 
Congress outlining a  system to replace the  regional courts. It provides for 
the establishm ent o f district courts w ith  jurisdiction over the same crimes 
th a t the regional courts hear. It also provides for an  effective p rosecu tor at 
this level. However, the new  system w ould  m aintain  some o f the controver­
sial features o f the old one, includm g w itnesses’ anonym ity. The pow er to 
g ran t w itnesses anonym ity is given to the p rosecu tor and  is subject to appeal 
before the judge. All anonym ous testim ony w ould  be in w riting  and  the 
defence w ould  be allowed to “cross-exam ine" the  w itness. In  this way, the 
new  system will basically reproduce the problem s of the old one.

M il it a r y  C o u r t s  a n d  Im p u n it y
Im punity  is one o f the m ost form idable obstacles in the struggle for the 

rule of law  in Colombia. M ost comm on crimes go unpunished  and  there  is a 
w idespread m istrust of the effectiveness of the judiciary  in protecting  peo­
p le’s rights. In  the context of the internal conflict, the extent of im punity 
w ithin m ilitary courts is rem arkable. In  his 1998 rep o rt on his visit to 
Colom bia in 1996, the U N  Special R apporteu r on the Independence of 
Ju dg es  and  Law yers stated  th a t impunity, especially in m ilitary courts, is the 
m ost serious cause of concern w ith  regard  to the judiciary  in Colom bia 
(chapter V  parag raph  1). In  the same vein, the Inter-A m erican Commission 
of H um an Rights noted  th a t “law  enforcem ent agents w ho com m it violations 
of hum an rights generally go unpunished", and  tha t this can be attribu ted  to 
the application to these cases of m ilitary jurisdiction, w hich lacks the inde­
pendence and  im partiality required  by international standards.

In  A ugust 1997 the C onstitutional C ourt issued a  landm ark decision lim­
iting the jurisdiction of m ilitary courts (Sentence C-358/97). The C ourt 
established three  criteria for an offence to be tried  by a  m ilitary tribunal. The 
first specifies tha t m ilitary courts’ jurisdiction is restric ted  to offences origi­
nating  in legitim ate on-duty  acts. I f  the offender’s intention is criminal from 
the very  beginning then  it cannot be considered an offence originating from
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legitim ate on-duty  activities. The second rule establishes tha t certain  acts 
cannot be considered in any  w ay offences originating w hile on-duty, as “the 
link betw een the offence and  legitim ate on-duty  activities is broken  w hen it 
comes to  especially serious crim es”. In  the  C o u rt’s opinion there  is no link 
w hatsoever betw een serious violations o f hum an rights an d  hum anitarian 
law  and  the constitutionally assigned duties o f the arm ed forces. Thirdly, the 
proo f and  evidence have to dem onstrate fully the existing link betw een the 
offence and  the constitutionally assigned functions of the security  personnel. 
T hat w ould  m ean th a t in cases w here such a  link has no t been dem onstrated  
beyond reasonable doubt, the  jurisdiction o f an ord inary  court should be 
m aintained.

This decision of the  h ighest tribunal, w hich has au thority  to in terp re t the 
Constitution, rem oves from  m ilitary jurisdiction offences such as serious vio­
lations of hum an rights and  hum anitarian  law, and  orders th a t such cases be 
transferred  to ord inary  courts.

Unfortunately, the C onstitu tional C o u rt’s decision has not been fully 
im plem ented by the o rd inary  and  m ilitary courts. In  D ecem ber 1997, the 
disciplinary cham ber of the H igh Council of the Ju d ica tu re , the organ tha t 
decides on jurisdictional conflicts, issued a  decision tha t openly contradicts 
th a t o f the C onstitu tional C ourt. In  its decision, the H igh Council deter­
m ined tha t the C onstitutional C o u rt’s decision shall no t be applicable to 
cases w here the conflict of com petence has already been decided on. T hat is 
to say, all cases w here the conflict of com petence has already been decided 
in favour of m ilitary courts shall rem ain u n der the ir jurisdiction. In reaction 
to this decision, m any national and  in ternationa l o rgan isations have 
expressed concern regard ing  the consequences of failing to com ply w ith the 
jurisprudence o f the h ighest tribunal in the country.

A special commission tha t includes a  representative of the Procurator- 
G eneral has been created  to be in charge of evaluating the cases to be 
transferred  to ord inary  courts in compliance w ith  the C onstitutional C o u rt’s 
decisron. A ccording to the  Colombran Com mission o f Ju ris ts , out of 
272 cases requested  for transferra l from  the m ilitary courts in February  
1998, only 141 had  been accepted, 33 w ere denied and  98 w ere still under 
study.

This situation tends to perpetuate  the im punity  tha t m ilitary officers, 
especially those of high rank, enjoy in m ilitary courts. In  N ovem ber 1997, 
the case o f G eneral F a ru k  Yanine D iaz, accused of organising and  conduct­
ing param ilitary  activities resulting in serious hum an rights abuses in the 
M agdalena M edio region, w as transferred  to m ilitary jurisdiction by  a 
decision of the Hrgh Council o f the Judiciary . In  A ugust 1998, the H igh 
M ilitary  C ourt acquitted  G eneral Yanine. A  sim ilar decision w as taken  in 
N ovem ber 1998 in the case of G eneral Milldn, accused o f supporting 
param ilitary  activity and extortion  and  abuses com m itted jointly w ith 
param ilitary; his case w as also transferred  to m ilitary jurisdiction. Both of
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these  cases w ere  sen t to  m ilitary  cou rts  in open defiance o f the  
C onstitutional Court's decision o f A ugust 1997.

P r o p o s a l s  t o  R e f o r m  t h e  M il it a r y  C r im in a l  C o d e
In  Septem ber 1997 a project to reform  the M ilitary  Crim inal Code was 

presen ted  to Congress w here it was approved  a t the first stage. This project 
is aim ed a t m odernising the m ilitary code and  overcom ing serious lim itations 
leading to hum an rights abuses, bringing the code into line w ith  the 
C onstitutional Court's jurisprudence. A lthough the  proposal w as discussed 
w ith  a  b road  range of N G O s and  o ther institutions, it nevertheless presents 
some serious shortcom ings th a t are cause for concern. The proposal does not 
expressly d iscard  the defence o f due obedience as legitim ate in cases w here 
hum an rights violations w ere com m itted w hile carrying out orders. N either 
does it fully develop the im partiality  o f judges in m ilitary courts since they  
are  to be assessed by  operational com m and officers. A nother shortcom ing is 
tha t h igh-rank  m ilitary officers are to be tried  by the Suprem e Court, vio­
lating in this w ay  the right to  challenge the verdict.

However, the proposal does also p resen t some im provem ents. It p ro ­
hibits the  consideration of tortu re, genocide, forced disappearance, and  any 
o ther serious offence against hum an rights as service-related offences 
(Article 3). I t also provides for a separation  o f judicial and  m ilitary func­
tions, establishing th a t the m ilitary judges shall no t be the un it com m anders. 
H ow ever in Article 16, the proposal reasserts a  general rule th a t all offences 
com m itted by  security  forces’ active m em bers shall be investigated and  tried  
generally according to m ilitary justice. This assertion underm ines the well 
recognised principle of the natural judge and trea ts  as a general ru le w hat is 
otherw ise an exception to the natural jurisdiction of the ord inary  system  of 
courts.

This bill proposal was supposed to be approved  in 1998, b u t political 
events in Colom bia during  th a t year, am ong them  the national elections, p re ­
vented  Congress from  passing the bill into law.

C a s e s

A  p e rso n e ro  m u n ic ip a l {lawyer w o rk in g  fo r the  O ffice of the  
P rosecutor a t com m unity level}: H e w as th reatened  on 27 M ay 1997 and 
obliged to leave the region. It was reported  th a t the au thors of the th reats  are 
m em bers of the param ilitary  group “Autodeferuad Campedinad de Cordoba y  
Uraba".

A  law y er w ork ing  as a  com m unity delegate for the Public P rosecu to r’s 
office of Tib w as th reatened  by  guerrillas on 29 O ctober 1997. H e w as oblig­
ed to leave the  city w ith in  24 hours, and  resign from  his post.
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A p ro se c u to r w ith h idden identity  had  to leave the coun try  after receiv­
ing death threats on 13 N ovem ber 1998. H e had  been investigating the 
m urder o f ano ther law yer in 1995 and  had  ordered  the a rrest of m ilitary 
officers as suspects.

A lex an de r A hum ada C arb on ell {lawyer w ork ing  in B arranquilla city}: 
M r. Carbonell received death threats in A pril 1997 from  unknow n people 
w ho w arned  him th a t “his nam e w as on the list”. The th reats  are allegedly 
prom pted  by  M r. A hum ada’s support of a  comm ittee for so lidarity  w ith polit­
ical prisoners.

J o s e  E s ta n is la o  A m a y a  P a e z  {lawyer w o rk in g  for the  Public 
P rosecu to r’s office as a  com m unity delegate}: M r. A m aya Paez w as shot on 
16 D ecem ber 1997 w hen  police and  guerrillas crossed fire in Calixto City, in 
the no rth  of Santander.

E rn e s to  A m e z q u ita  {lawyer an d  P res id en t o f the  B ogota-based 
N ational Association of L itigant Lawyers}: M r. A m ezquita denounced 
anonym ous death threats he had  received by  phone on 22 A pril 1998.

V ic to r H . A rau jo  L in a n  a n d  M a r t in  Ise la  D a z a  {prosecutors}: 
M r. A raujo L inan and  M r. Isela D aza w ere k idnapped  by guerrillas on 
20 A ugust 1998 in the m unicipality of L a Ju a g a  de Ibirico.

M arce lino  C abezas A ngulo  {lawyer w ork ing  in Bogota}: Air. Cabezas 
Angulo w as k idnapped  in J u n e  1997, and  one day  later w as found dead w ith 
signs of torture.

A d ria n a  M a ria  C asa  {lawyer w ork ing  for the  public prosecu tor as a 
com m unity delegate in Anori, departm ent o f Antioquia}: M s. Casa was 
reported ly  killed by  param ilitaries on 21 O ctober 1998.

W ilson  C ely  S ilva {lawyer}: Mr. Cely Silva w as killed by  a param ilitary  
group in Sabana de Torres, departm ent o f Santander, on 17 M arch  1997.

O sc a r A. C obaleda  R o ldan  and  J a i r o  C obaleda  R o ld an  {lawyers 
w orking in the m unicipality o f D abeiba, departm ent of Antioquia}: These 
law yers w ere k idnapped  by an unidentified arm ed group on 21 A pril 1998.

A lvaro  F e lip e  D elgado  and  M ario  S anson  {prosecutors}: These p rose­
cutors w ere transferred  due to threats received from  param ilitary  groups on
3 M arch  1998, in the m unicipality of P uerto  Asis.

O sw aldo  E m igd io  E sp itia  B e rro ca l {lawyer w ork ing  for A N U C , an 
organisation dealing w ith  land  problem s in the locality of P laneta Rica}: 
M r. E spitia Berrocal w as k idnapped  on 3 J u n e  1997 by  unknow n persons.

A lvaro  F o re ro  {prosecutor assigned to oversee the w ork  of the courts in 
the  province of Ocana}: M r. Forero  w as k idnapped  by guerrillas on 27 J u ly
1998.
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W illiam  G arc ia  C a rta g e n a  {lawyer w ork ing  for the H um an  Rights 
Com m ittee of the m unicipality of Segovia}: M r. G arcia C artagena was 
reported ly  detained in a  m ilitary base and  questioned about his activities in 
D ecem ber 1997. A fter 15 days he w as released and  the charges against him 
dism issed b y  the prosecutor, b u t he w as still investigated under o ther 
charges. All the charges w ere based on anonym ous w itnesses or inform ants 
and  related  to his professional activities as an  attorney.

A lbe rto  G il {lawyer}: M r. Gil w as k idnapped  by  FA R C  guerrillas on
4 M arch  1998, in the m unicipality of E ntrerrios.

A u ra  G allego {judge o f a  m ixed court in the departm ent of Antioquia}: 
M s. Gallego w as k idnapped  by  guerrillas on 7 M arch  1998.

J u a n  G uillerm o  G allego P o sad a  {human rights defender and  legal 
representative of political prisoners}: M r. Gallego Posada w as abducted  by 
a  param ilitary  group tha t confirm ed afterw ards his abduction  and  his death 
on 26 Septem ber 1997, in A ntioquia. H e had  been travelling w ith  tw o rela­
tives of one of his defendants, w ho w ere also abducted  and  apparen tly  killed 
later.

A lfonso  G om ez M endez {Prosecutor-G eneral w ork ing  m ainly in 
Bogota): An attem pt on his life w as uncovered on 22 M arch  1998. The 
au thors w ere reported ly  m em bers of drug-trafficking cartels.

B ay ron  R icardo  G o n go ra  A rango  {lawyer w ork ing  for the Corporacion 
Juridica Liberia/), one o f the constituent organisations of Seeds of L iberty  
H um an Rights Collective}: In  M arch  1998 a  regional court prosecu tor 
institu ted  crim inal proceedings against M r. G ongora A rango on charges of 
rebellion. The p rosecu to r’s case w as entirely  based on anonym ous w itness­
es’ declarations.

G iovanny  C arlo  G uassi E sp in o sa  {lawyer w ork ing  w ith  the Public 
P rosecu to r’s Office}: M r. G uassi E spinosa w as killed by  an arm ed group on
26 Septem ber 1997, in Antioquia.

L uis E . G u tie rre z  {prosecutor in the M unicipality  of San Vicente del 
Caguan}: H e and  his technical assistant w ere k idnapped  by  guerrillas on
27 April 1998.

J o se  L uis M a ru la n d a  A costa  and  A ugusto  Z a p a ta  R ojas {lawyers}: 
R eports of the  intelligence b ranch  of the Colom bian arm y said tha t both  
lawyers w ere active m em bers of the N ational L iberation A rm y (E N L ). The 
accusation w as based on the fact th a t M r. M aru land a’s defendant has been 
accused as a  m em ber of guerrilla groups; the accusation w as issued w ith  the 
aim to intim idate the law yers and  to prevent M r. M aru landa  from perform ­
ing his defence tasks.
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J o s u e  D . M o lin a  V erg e l {prosecutor in  the  m unicipa lity  o f 
Roncesvalles, departm ent of Tolim a): M r. M olina Vergel was k idnapped  by 
guerrillas on 27 M ay 1998 and  released tw o days later.

M iguel F. N arv aez  {lawyer and  co-ordinator of the law yers association 
w ith in  the Office of the  H um an R ights O m budsm an in B ucaram anga city): 
M r. N arvaez w as k idnapped  by  guerrillas on 13 J u n e  1998.

M a rth a  M . O rte g a  B e tan cu r {prosecutor in M edellin city): M s. O rtega  
B etancur w as th reatened  by  param ilitary  groups because o f h er investiga­
tions into a  m urder. She denounced the threats on 15 M arch  1998.

W ilson  P a tio  A gudelo  {human rights law yer): Air. Patio  Agudelo 
received threats on 20 M arch  1997. The reasons for the th reats  w ere his 
reports of serious hum an rights violations com m itted by  a  policem an in the 
departm ent of A ntioquia.

A liguel P u e r to  B a r re ra  and  A lirio  U rib e  {lawyers w ork ing  for the 
B ogota-based  L aw yers C ollective J o se  A lvear R estrepo  (Corporaclon 
Colectivo de Abogadod Jode Alvear Redtrepo)}: The Collective often represents 
individuals accused o f insurgency-related  offences, and  m any o f its clients 
are grassroots activists. It also represents victims in cases against m ilitary 
personnel. In  D ecem ber 1997, Air. U ribe w as m entioned in a m ilitary 
intelligence rep o rt as a person  involved in insurgent activities and  relatives 
of Air. P uerto  w ere to ld  tha t he had  been declared a  “m ilitary ta rg e t” because 
of his w ork  investigating hum an rights violations.

C ris to ba l Q u in ta n a  M oya {prosecutor w orking  in M edellin): H e was 
killed by  h ired  gunm en on 19 O ctober 1998.

L uz A. R eyes {lawyer conducting a radio programm e}: M s. Reyes 
received death  threats by  telephone. A pparently, the anonym ous callers 
d id  no t approve of her interview s w ith  com m unity delegates w orking for 
the Public P rosecuto r’s office in the tow n of Teoram a. The delegates also 
recerved threats, while partic ipating  in a  radio interview  broadcast on 16 
J u ly  1997.

A rgem iro  R eyes G om ez {lawyer and  M ayor of the  tow n of Conception, 
departm ent of Santander): H e w as reported ly  killed by  guerrillas on 
20 Septem ber 1998, after being held hostage for a week.

J o s e  R om ero  {municipal delegate): H e w as k idnapped  by  guerrillas on 
31 M arch  1998 and  released five days afterw ards.

Je su s  R om ero  P e rez  {lawyer): Air. Rom ero Perez w as shot by a  group 
o f param ilitary  while he w as travelling to B arranquilla to see his family, in 
J u ly  1997. H e had  received num erous death  threats because of his w ork  for 
hum an rights and  in M ay his offices had  been broken  into. H is files w ith 
docum ents of cases and  evidence w ere destroyed or taken  away. This event 
prom pted  him to go to the  authorities to seek protection, b u t he w as denied.
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M onica  S anchez A rr ie ta  {human rights lawyer}: M s. Sanchez A rrieta 
received death threats in A pril 1997 because of h er w o rk  as legal rep resen­
tative o f victims and  political prisoners.

J o se  del C a rm en  S o riano  {community delegate in the  m unicipality of 
M esetas}: H e w as k idnapped  by  guerrillas on 23 M arch  1998.

A n to n io  S u arez  N ioo  {lawyer and  p residen t of A sonal Ju d ic ia l 
Association}: M r. Suarez N ioo received death th reats  in J u n e  1997 from 
unknow n persons. As a consequence, he left the country.

Je su s  M a ria  V alle J a ra m illo  {lawyer and  professor of law}: M r. Valle 
w as killed by  param ilitary  on 27 F ebruary  1998. In  Septem ber, four persons 
w ere arrested  and  charged w ith  his m urder.

J o se  E . U m a n a  M en do za  {lawyer and  hum an rights defender}: M r. 
U m ana M endoza w as killed on 18 A pril 1998 in Bogota, presum ably  by 
param ilitary. F ou r suspects w ere detained afterw ards.

F e rn an d o  V argas T o rres {prosecutor in the tow n o f Ibague, departm ent 
of Tolima}: H e w as killed by  unknow n persons on 17 J u n e  1998 in the 
m unicipality o f L a J a g u a  de Ibirico.



C o n g o , D e m o c r a t ic  R e p u b l ic  o f

D uring  1997, this coun try  saw  the collapse of a  32-year au thoritarian  
G overnm ent headed b y  P residen t M obutu  Sese Seko and  the em ergence 
o f a new  G overnm ent w ith  the  prom ise o f dem ocratic elections. A fter 
seven m onths o f violence and  civil w ar w ith  ex ternal interventions, 
the rebel Alliance o f D em ocratic Forces for the L iberation o f Congo, 
(A D F L ), succeeded in m id-M ay 1997 in ending alm ost th irty  years 
of P residen t M ob u tu ’s co rrup t and  dictatorial rule over w hat w as then  
called Zaire. O n  17 M ay, A D F L  troops led b y  L au ren t K abila entered  
K inshasa. K abila  renam ed  the  co u n try  the  D em ocratic  R epublic  of 
Congo, (D R C ), and  dec lared  h im self P residen t. H e an n o un ced  the  
dissolution o f all previous governm ent institutions, the form ation of a 
constituen t assem bly  w hich  w ou ld  be charged  w ith  d rafting  a  new  
Constitution, the form ation o f a  G overnm ent of “national salvation” w ithin 
72 hours, and  the holding o f general elections w ithin tw o years. T hroughout 
1997 and  1998, the coun try  rem ained engulfed in tension, repression, and 
violence.

O n  26 M ay 1997, the new ly form ed G overnm ent, citing a  need to  ensure 
security, ordered  the suspension, “until fu rth er no tice”, of the activities o f all 
political parties and a  ban  on all political dem onstrations.

O n  25 M ay  1998, P residen t K abila prom ulgated  a  decree establishing a
300 m em ber constituent and  legislative assem bly w hich w ould  exam ine the 
d raft Constitution, exercise legislative pow er during  the interim  period, 
regulate political parties, and  oversee the activities o f the G overnm ent.

A  rebellion against Kabila's G overnm ent broke out in eastern  Kivu in 
early  A ugust 1998. The rebels w ere prim arily  Banyam ulenge Tutsis from  the 
east of the country; they  w ere supported  by  m em bers o f o ther ethnic groups 
disappointed  w ith  the K abila regime, as well as supporters of form er 
P residen t M obutu . The principal causes of the rebellion appeared  to be the 
recent m arginalisation of the Banyam ulenge by  Kabila, and  the  ensuing lack 
of security  in eastern  bo rd er regions. Regional and  international involvem ent 
in the conflict had  w idened b u t peace efforts to m ediate betw een the parties 
w ere underw ay.

Torture is a  comm on practice in Congo, bo th  on the side of the 
G overnm ent and  the rebels. In  his 1998 report, the U nited  N ations Special 
R apporteu r on Congo concluded that, in the  case of hum an rights violation 
attribu tab le  to the G overnm ent, there  have been cases in w hich to rtu re  has 
led to the death  of victims. In  the case of hum an rights violation attribu tab le 
to the rebel forces, the Special R apporteu r found tha t the rebels have set up 
m any clandestine prisons. Some are genuine to rtu re  centres and  m any are 
exterm ination centres.
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C o n s t i t u t i o n a l  D e c r e e  N o . 9 7 -0 0 3
O n 28 M ay 1997, one day before stepping into his new  function as H ead 

of State, K abila signed C onstitu tional D ecree N o. 97-003, w hich provides 
for the organisation and exercise of pow er until a  new  C onstitution is adopt­
ed by  the constituent assembly. The decree en tered  into force on the same 
day.

The decree bestow s sweeping legislative and  executive pow ers on the 
President, as well as giving him a dom inant role in the judicial branch.

The decree does not contain any provisions explaining by  w hom  the 
Presiden t is to be elected or for how  long he is to  hold office. N or is there 
any m ention of a  body  tha t can carry  ou t the functions of G overnm ent.

The decree states tha t the legislative au thority  is vested in the H ead 
of State, w ho exercises it by  decree, i.e., laws discussed in the Council of 
M inisters; m inisters are appointed  and  dism issed by the H ead  of State, to 
w hom  they  are accountable.

O n  23 O cto b e r 1997, a p residen tia l decree estab lished  the 
C onstitutional Com mission and  charged it w ith  drafting a Constitution for 
the D R C . The Com mission w as given a  deadline of M arch  1998 to subm it 
its draft. A lthough the d raft w as finished on time, only portions of it had 
been published by y e a r’s end. A  final version w as to be subm itted to the 
population for referendum . H ow ever no p rior consultation took place to 
ensure representative m em bership of civil society groups and  political 
parties.

P o l it ic a l  P a r t ie s

U pon taking office, the  Kabila G overnm ent extended the ban  on all 
political activities and  public dem onstrations. O n  26 May, the G overnm ent 
reiterated  its ban  in a five point com m unique rem inding the restive popula­
tion tha t “all political parties in the te rrito ry  of K inshasa are suspended until 
fu rther notice".

The A D F L  claimed th a t the ban  w ould be a tem porary  m easure until the 
post-w ar period had  stabilised, and  tha t “only political activities” w ere p ro ­
hibited, no t the political parties themselves.

T he suspension  o f po litica l p a rtie s  ra ised  doub ts  ab o u t the  
G overnm ent’s real aim. It w as reported  tha t those w ho violated the ban  w ere 
im prisoned, banished, and  even tortu red . M oreover, some political leaders 
w ere tried  by the m ilitary tribunal.

In late 1998, P residen t K abila declared tha t he w ould  lift the suspension 
on the activities of the political parties in Ja n u a ry  1999. O n  31 Ja n u a ry
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1999, a presidential decree lifted the sanction on political gathering and  the 
G overnm ent’s ban  on the  form ation of political parties, bu t im posed very 
stric t regulations on the ir form ation and  conduct. O ne of the regulations 
imposes a  minimum one y ea r residency requirem ent on p arty  members. 
A no ther dem ands th a t they  not be accused of a  political crime since inde­
pendence. (This regulation allows the Executive a g reat deal of room  to 
m anoeuvre and  to limit the form ation of new  parties, since the regulation 
pertains to the accusation, and  no t to an actual indictm ent.) Furtherm ore, 
the parties are required  to be initially form ed by a t least 100 to 150 individ­
uals, from all 11 provinces; a  prohibitive requirem ent, w hen one considers 
the geopolitical m ap of the D R C . In  addition, a  com paratively huge am ount, 
the equivalent of 10,000 U S dollars, is requ ired  by  the G overnm ent for the 
form ation of a  party, y e t ano ther practical restriction  on the people’s legiti­
m ate right to form  political parties.

D i s s o l u t i o n  o f  t h e  A Z A D H O
N G O s and  hum an rights activists have been harassed, threatened , sus­

pended  and  detained; the ir activities have been banned, and  the ir leaders 
arrested .

O n  3 A pril 1998, the dissolution of the Association for the D efence of 
H um an Rights in Congo-K inshasa (A Z A D H O ), a  leading hum an rights 
organisation in Congo and  an affiliate o f the In ternational Commission of 
Ju ris ts , w as ordered  by  the M inister of Ju stice  as a fu rther step in a crack­
dow n on local hum an rights activists. A Z A D H O  was accused o f receiving 
m oney from  outside the country, hence preventing  the G overnm ent from 
receiving aid from abroad, and  for leading so-called anti-governm ent cam­
paigns. M em bers of A Z A D H O  w ere sum m oned and in terrogated  by secu­
rity  officers. A Z A D H O ’s offices w ere sealed, preventing  m em bers from 
access to the ir docum ents. This ban was issued w hile A Z A D H O ’s vice pres­
ident, Pascal Kambale, w as attending  the U nited N ations H um an Rights 
Com mission session m Geneva, w here a  resolution critical of the Kabila 
G overnm ent’s hum an rights record  w as u n der consideration. In M arch 
1998, the G overnm ent confiscated m ore than  1,500 copies o f A Z A D H O ’s 
annual rep o rt on hum an rights. A fter A Z A D H O  w as shu t dow n, its staff 
form ed a  substantially  sim ilar organisation called Association Africaine de 
Defense des Droits de L ’hoimne (A S A D H O ), w hich continued A Z A D H O ’s 
w ork  w ith  the same staff, operating  out of the office o f the organisation’s vice 
president.
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T h e  J u d ic ia r y

D espite provisions for the  independence of the  judiciary  stated  in the 
Transitional Act, the  judiciary  in the coun try  is m anipulated  b y  the 
Executive; the lack of resources is evident and  inefficiency and  corruption  
are w idespread.

The Suprem e C ourt w as cited specifically as an independent institution 
in K abila’s inaugural decree, D ecree Law  N o. 3. N evertheless, the Kabila 
adm inistration had  no t y e t im plem ented legal instrum ents to ensure the 
independence of the  judiciary  by  year's end. A  judicial reform  decree is still 
aw aiting presidential approval.

Civil and  crim inal codes are based on Belgian and  custom ary law. The 
presum ption of innocence, the right to legal counsel, and the right to a 
speedy trial are p rovided for in the codes.

Congo’s judiciary  is com posed of low er courts, appellate courts, the 
Suprem e Court, and  the C ourt of State Security. The K abila G overnm ent 
announced the creation of a new  m ilitary tribunal in A ugust 1997.

M eanw hile, an inform al judicial au thority  has developed on the side; it 
is applied by  various security  services, the A D F L  militias, the local notables 
and  w ar lords, the rebels and o ther factions o f the  fragm ented Congolese 
society.

The K abila G overnm ent acknow ledged th a t the judiciary  is dysfunc­
tional, b u t had  not y e t taken  steps to im prove the situation by  the y e a r’s end. 
The independence of the judiciary  has no t been achieved in the country  due 
to the following long-standing obstacles: lack o f financial autonom y of jud i­
cial institutions, the tendency of executive and  legislative leaders to exert 
p ressure on the judiciary  in the context of generalised corruption, and  the 
w idespread corrup tion  of judges and  m agistrates as a consequence of the ir 
extrem ely low  salaries or indeed, lack of salary altogether.

T e n u r e
The President of the Republic can replace judges w here appropriate, 

and  can dismiss them  at the recom m endation of the  Suprem e Council of the 
Judiciary , w hich is charged w ith  the nom ination, prom otion, and  rem oval of 
judges. However, the Council is curren tly  no t functional, and  in reality, its 
responsibilities are being d ischarged by  the Alliance (dee Maddive Judicial 
D'umiddald below).

R e s o u r c e s
Article 97 o f the Constitu tion provides for the  independence of judges. 

However, judges in Congo are subject to desperate financial conditions. 
Salaries are extrem ely low and  it has been reported  tha t some of the judges



97 Congo DRC

have been unpaid  for long periods o f time. As of the end of 1998, m onthly 
salaries ranged  betw een U S $20 and  U S $30. G enerally  speaking, judges are 
still w ork ing  w ithout p roper facilities or offices, and  law  libraries are not 
always available. As a consequence, the lack o f financial autonom y of jud i­
cial institu tions has led to far-reaching corrup tion  w ith in  the  judiciary.

Furtherm ore, the straitened  circum stances affect all o ther judicial staff 
as well, e.g., court clerks, du ty  officers, and  o ther judicial personnel.

T housands of people are aw aiting tria l in an  overloaded judicial system 
th a t does no t have the financial or logistical m eans to act prom ptly. O nly  10 
to 15 full-time judges sit on the courts; the o thers are non-professionals, req ­
uisitioned by  the Executive to fill the gap.

M il it a r y  C o u r t
The M ilitary  C ourt w as created  by  decree (Decrct-Loi n. 019) on 

23 A ugust 1997. Its jurisdiction is curren tly  lim ited to the provinces of Bas- 
Congo and B andundu, as well as the city of Kinshasa, b u t this m andate could 
be extended to o ther regions if necessary. The jurisdiction of these courts is 
no t lim ited to m ilitaiy  personnel and  police officers; it has been extended to 
civilians w ho com m it such crimes as arm ed robberies, or activities w hich are 
perceived as a  th rea t to state security.

The court's decisions are subject neither to appeal, no r to review. Since 
its creation, the M ilita iy  C ourt has condem ned m ore than  100 people to 
death, m ainly in Bukava, G om a and  K inshasa. In  his 1999 report, the U nited 
N ations Special R apporteu r on Congo found th a t “the M ilitary  C ourt has 
continued, after conducting irregular trials, to impose the  death penalty  w ith 
chilling frequency”.

The M ilitary  C ourt is heavily influenced by  the Executive. It system ati­
cally violates the rules of procedure, w hich constitute the very  core of the 
righ t to legal counsel, on the grounds tha t the D R C  is still in a  state of war, 
and th a t accordingly, the existing legal p rocedures cannot be respected. The 
m ilitaiy  court has curtailed  the au thority  of the ord inary  and  legal tribunals 
and  usurped  the ir jurisdiction, by  tiym g  all types of cases, including those 
th a t fall under the m andate o f regular courts.

C a s e s

N k a la  B iay i {judge}: In  A pril 1998, Air. Biayi had ordered  the a rrest of 
tw o local agents o f the Agence Natwnale ded Reiueignementti (A N R ), on charges 
of m isappropriation of funds. M r. Biayi w as then  him self arrested , upon 
orders o f the A N R  second-in-com m and, in the province of Tshilenge. Ju d g e  
N kala w as stripped  of his clothes, beaten, and hum iliated by the same men 
he had  ordered  arrested . H e w as then  th row n in the tru n k  of the ir car and
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taken to a  cell in M buji M ayi. The M buji M ayi B ar w as the only group tha t 
dared  to express its outrage at the incident.

A lam ba Charles {member of the M ilitary  C ourt of K inshasa}: In 
N ovem ber 1997, M r. Charles w as th reatened  w ith  k idnapping by  the 
soldiers of the Detection Mititaire ded Actioiu anti-Patrie. The threats occurred  
after the M ilitary  C ourt p ressed charges against several soldiers of the 
D EM IA P.

J o h n  Kalala, B enoit MTjala and  Raym ond N goie {lawyers w orking at 
the C entre of H um an Rights and  H um anitarian  Law}: In  J u n e  1997 the 
C entre of H um an Rights and  H um anitarian  Law  sta ted  tha t Jo h n  Kalala, 
Benoit M ’bala and  Raym ond Ngoie, law yers representing  R everend Pere 
C ourbon of Likasi, w ere th reatened  w ith  to rtu re  and  the bom bing of the ir 
office, w hile w ork ing  on a case w here the o ther p arty  happened  to be the sol­
diers of the A F D L  .

M ikobi Kalaam {judge and  president of the F irst Instance Tribunal of 
haut-Uele}: O n  3 J u ly  1997, in the E astern  Province, M r. Kalaam  was 
detained following orders of an A F D L  com m andant for having lawfully 
ordered  the seizure of four vehicles of the SA PLA ST Society. Mr. Kalaam 
w as released on 17 J u ly  after being detained for 14 days.

B on iom a K alokola {lawyer, m em ber of the  Brussels B ar Association}: 
O n  22 J u ly  1997, in Kinshasa, M r. K alokola w as arrested  w hile in the  office 
of the M inister of Justice , M r. Celestin Luanghy. H e w as la ter charged w ith 
fraud, (escroquerie). I t w as alleged th a t he had  received m oney on behalf of 
the M inistry  from  prisoners w ho w ere notables of the form er Zaire. D uring  
the procedure, his legal rights w ere ignored.

Kwebe W assis Lamin {lawyer}: O n  15 A ugust 1997, M r. Lam in was 
kidnapped  around  2:00 p.m. after a hearing a t the F irst Instance Tribunal of 
M atete. The k idnapping took  place in fron t of a club called La Riizizi, 
M r. Lam in w as picked up along w ith  a client and  a colleague, and throw n 
into a car w ith  arm ed soldiers. The reason for his a rrest w as never officially 
disclosed, b u t according to internal files, the charge w as illegal possession of 
firearm s. N o legal p rocedures w ere institu ted  against him  and  he was 
released the following day.

Mr. M abeka {lawyer}: In  A pril 1998, M r. M abeka and  17 agents of the 
ATC, a public com pany th a t handles tran spo rt on the Congo river, w ere 
arrested  and  detained for th ree  days by  security  officers. M r. M akeba and 
his party  w ere investigating the presence of stolen boats on the prem ises of 
the Congo D R C  soldiers. They w ere set free after the  intervention  o f the 
R epublic of Congo.

Kachama M angalo {judge}: O n  8 J u ly  1997, in Kinshasa, M r. M angalo 
w as arrested  a t 7:30, while w ork ing  in his office. N o disciplinary charges 
w ere brough t against him. H is case w as handled  by  the A ttorney  General, 
w ho later becam e G eneral P rosecutor of the Republic. Mr. M angalo
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was detained for a period exceeding tw o m onths; during  his detention no 
charges w ere ever b rough t against him. H e w as la ter accused of co rrup t 
practices.

M r. M asheke  {judge}: In  April 1998, M r. M asheke ordered  the autopsy 
o f a female victim  m urdered  by  her husband. The ad junct d irector o f the 
A N R  w as opposed to this autopsy, and  ordered  his agents to intim idate the 
judge, w ho finally gave up on the investigation.

M w anza  M biye {lawyer, m em ber o f the K inshasa B ar Association}: O n  
2 F ebruary  1998, M r. M biye pressed charges against O fficer Nawej in the 
m ilitary court; Nawej had  verbally  issued death  th reats  against the lawyer. 
As yet, the m ilrtary court has no t followed up  on the  charges.

K alenga K a N goy  {lawyer}: In O ctober 1998, Air. K a N goy and  his sec­
re ta ry  w ere arrested  and  detained by  the G roup Litho M oboti, and  accused 
o f being rebel spies th rough  association w ith  Air. Tambwe M w am ba of the 
Raddemblement Congolaid Pour La Democratic. Air. K a N goy’s office w as sealed, 
and  the law yers w ere denied access to the ir clients’ files. Both the attorney  
and  his secretary  w ere released in Novem ber, bu t the law  offices are still 
occupied by a  presidential agency.

Air. Selem ani {judge}: O n  18 F ebruary  1998, Air. Selem ani was a rrest­
ed, subjected to harassm ent by security  forces, and  detained for a period of 
tw o days, following his condem nation of Air. Songo Titi Lam bert, president 
of the A F D L  section in K im banseke, on charges o f contem pt of court and 
co rrup t practices. Ju d g e  Selem ani w as released only after the Ju stice  
A lm ister applied pressure in the case.

M ongu lu  T ’A pangane {General P rosecuto r of the Republic}: O n  21 
A ugust 1997, a  decision of the A linister of Ju stice , Air. Celestin Luanghy, 
suspended Air. T 'A pangane of his duties, by  a  b la tantly  illegal procedure. 
It  seems tha t this suspension w as a d irect consequence of rem arks m ade by 
the Prosecutor concerning the illegality of certain  previous ministerial 
decisions.

M a s s iv e  J u d ic ia l  D is m is s a l s

O n 25 Aprrl 1998, 91 judges w ere discharged; and  later, on 7 November, 
ano ther 315 judges w ere also discharged (dee named ibelow'). O n  both  occa­
sions, the charges stem m ed from  presidential decrees issued w ithout consul­
tation  of the Suprem e Councrl of the Judrcrary, thus effectrvely curtailing its 
pow ers and  activities. The charges w ere vague and  am biguous, consisting of 
such accusations as “doubtfu l morality", “co rrup tion”, and  "negligence". 
M any  of the dism issed judges came from  o ther countries such as Exjuator or 
Kasai. Those dism issed w ere never allow ed a hearing w ith  a com petent
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authority; the ir right of appeal and  the ir righ t to defence counsel w ere not 
respected.

1 Kazadi M alu Abi 31 Kamaya M apombo Boy
2 Nfgumbala Adiale 32 Cishimbi Cia Bukasa
3 Djelo Adubanga 33 Karenzi Bukera
4 M ongapa Alabozama 34 Shindano Bulenge
5 Kulumbuka Aluka 35 Lazumuken Bwalwel
6 M asudi Balimuacha 36 Chokwe Cembo
7 Lushule Bashomeka 37 M ayinga Cidebi
8 Bongolo Basiya 38 Mugeyo Disengi
9 N dateba Bigege 39 Ibanda D udu
10 Nkweyi Bisengo Asinga 40 W angondola Elumbu
11 Habimana Bahozi 41 M ayema Embem
12 N kata Bayoto 42 Ntshayikolo Essosa
13 M akonga Bikuri 43 Kayomo Essuel
14 Booto Balikobe 44 Etebwabens
15 Kipata Basilimu 45 Shomari Fundi
16 Yaato Bassosila 46 Magellan M otata Gbando
17 Kwangeyi Bazeyi 47 Gunum ana Gabundu
18 Kongolo Biata 48 M alewula Galeng
19 Selemani Bilali 49 M um ba Gama
20 Nseleki Billempeti 50 Kikoka Toni Gayton
21 Zozo Bisenga 51 M iza Gere
22 M ukenge Bisumbule 52 Sebatunzi Gishinge
23 Kashama N di Tshienda Biteku 53 Bwishe Habari
24 Kabanga Bitoka 54 Ikina Iba
25 Mboyo Hedo Bola 55 Badibanga Ilunga
26 M putu Bolenge 56 Biya Ilunga
27 Bompaka Boloumba 57 Kalumba Ilunga
28 Kiwobo Boma 58 M apangu Ishaku
29 M insay Booka 59 Mosempo Issemanzay
30 Lisalisi Booto 60 M akekera Iyara
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61 M.avila Manclina Jean  P 95 Kahuma Kessa
62 Sindani Kabamba 96 Tsasa Khandi
63 Kapebu Kabangu 97 Ebenga Khonde
64 Nsenga Kabesse 98 M ayaka Kidiatu
65 Baleja Kabeya 99 Kiwiya Kilonda
66 M ukendi Kabeya 100 Yamfu Kilunga
67 M astaki Kabi 101 Kota Kimbana
68 Ngoie Kabongo 102 Lodila Lon Dil Kimbingi
69 M bangam a Kabundji 103 Elumbu Kimbo
70 Kadima Kadima 104 Issumo Kingamboyo
71 Kamba Kalala 105 M utam ba Kinkudi
72 Foma Kalira 106 Nganzi Kirongo
73 Lukuka Kalombe 107 Bugibabu Kirubi
74 Ingwa Kalonda 108 Nyembo Kitete
75 M vita Kalubi 109 Mpeve Kiyanga
76 Kanku Kamanga 110 Poto Kolo Kolo
77 Likoko Bangala Kamango 111 Tonduangu Kongolo
78 Mosengo Kambono 112 Phukuta Kuala
79 Keto D ia Kanda 113 Smweray Kubuya
80 Molisho Kangela 114 M wangala iam Kuetan
81 Ntambwe w a Kaniki 115 Kumbelo Kumerita
82 Ngalamulume Kankolongo 116 Mikobi Kwete
83 M ulenda Kankonde 117 Bay Bay Lekwindaon
84 M usuakala Kanku 118 Boluta Loele
85 Sambwa Kapuku 119 D heda Loga
86 Nyembo ya  Kati 120 Limbute Longele
87 Namwisi Kasemvula 121 Nkongi Ekuse Longongo
88 Lowa Kaseya 122 Ekofo Lonyeka
89 M wam ba Kasongo 123 Nshiku Luabeya
90 Ilunga Katobo 124 Senga Katako Lufa
91 N tum ba Katshinga 125 Tshibengabo Lufulwabo
92 M ulum ba Katshisha 126 M angonda Bagondika Luiza
93 Mirenge Katwa 127 Kabata Lukombo
94 Mbiye Kavulambidi 128 Kaninda Lunda
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129 Nzolameso W a Lusadisu 163 Kanzake Vangu M banza
130 Sesep Lutua 164 Nsudila Mbombo
131 M ulumba Lwateba 165 Ihando Mbalo
132 Mitelezi Mabongo 166 Katombe M baya
133 Sangwa Magoma 167 Kpanzi M bunuzu
134 M bakata M akambo 168 Kuminga M buyi
135 Mpeye M akende 169 N dum ba M buyi
136 Kanza M akoka 170 M ulumba M bwaya
137 Kanduki M alibwana 171 Isilamunu M ibanda
138 Kitungwa Malinusu 172 M abusa Mfbemba
139 Kahindo M aliro 173 M ukwikila Mikiembo
140 M abika M alu 174 Lingbengbe M obudju
141 Malu Malu 175 M usiku Siku W a Mokol
142 Mabongo M alu Malu 176 Imbumbu Mombili
143 M alambu N suka M ambu 177 Liwoke M onga
144 M vonde Mambu 178 M angbau M onga
145 Nzee M ambula 179 Kalala M pumbwe
146 Kachama Mangolo 180 Lukanzu M putu
147 Pataule M ibizabo M antinti 181 Wango M pola
148 Kayemba M anunya 182 M akunzu M utulwa
149 Ngalu M aotela 183 Ndoki M uaka
150 Upumbu Olloa M artin 184 M adila Mubiayi
151 Ilunga M asangu 185 M beti Mubobo
152 Tupa Meli Mateso 186 Tshimanga M udianvita
153 Meno M atiaba 187 Tshisimbi M udipandi
154 Masani M atshi 188 Milanga M uena
155 Sibu M atubuka 189 Tabaro M ugula
156 M alonda M atundu di V 190 Ikabu M ujinga
157 Bipendu M atuka 191 Kangombe M ukanku
158 Nzey M an M au 192 Kayamba M ukasi M.B
159 Numbi Mavinga 193 Kayi M ukendi
160 M uaka Mavungu 194 Ngandu M ukendi
161 Moke Mayele 195 Kabangu Tshiondo
162 Talombo M azamba Mukengeshayi



196 Sangu M ukiadi 230 M uyenga Ndakisa
197 M ukanya Mukishi 231 M avinga Ndangi
198 M akaba Mukoko 232 Kaseya Ndaye
199 Toma Toma Mukoko 233 Zirimwa Bagabo Ndaze
200 Tingi M ukuta 234 M alu-M alu Ndekolo
201 M bombo Mulengele 235 Isase Ndelo
202 M uanga M ulindia 236 Dimoke Ndjadi
203 Dikebelayi M ulumba 237 Kajangu Ndusha
204 Kahasa Siwa M unda 238 M akaya Nene
205 Lufungula M undeke 239 M atombi Ngbeu
206 Bodisa M undi 240 M akonga Ngeti
207 Mulombo M uni 241 M bila Nim Ngo
208 Kwete M unkwete 242 Tshimanga Ngoie
209 Nkulu Muol 243 M atuzola Ngoma
210 Shamavu M urhimbo 244 Tatukila Ngoma
211 Byalukengu M usasa 245 Rajabu Ngondo
212 Kayembe M usasa 246 Kalasi Ngoy
213 Kabembe M ushagalusha 247 M ulum ba Ngoy
214 M uya Musonge 248 Bajana Ngoya
215 Kayoka W a M utombo 249 Kaposo Ngoyi
216 Lusamba W a M utombo 250 Elesse Nguma
217 N tenda Didi M utuale 251 Nsibu Niemba
218 M akunzo M utulwa 252 M adia N ika Nika
219 Ngongo M uwaya 253 Bangala Nisanga
220 Lulua M uya 254 Nswele N kira
221 M uhimuzi M uzibu 255 Kayumba Nkudi
222 Katanga M wamba 256 Tshiswaka Nsansila
223 Lusiku M wamba 257 M aniragaba Nsekerabanzi
224 Ngoyi M wana 258 Kazadi Nsensa
225 Bushiri Imani M wata 259 Bazinga N sunda
226 M ayindombe Mwayi 260 Kululu Nsungu
227 M awila Kutonda N aka 261 Ntambwe M utambayi Ntenday
228 Musafiri Nalwango 262 M baya N tita
229 Lelu Nawej 263 Banza Ntombe
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264 Gulu di M benga Nzita
265 Diadia Nzalankanga
266 M bwebwe Nzelemani
267 Vola Nzungu
268 Inenge Ofendji
269 Moiko Okale
270 Utshudi Mongodi Okito
271 Lulengula Oleko
272 Bogonga Ondumbi
273 Lopala Opango
274 M weni Otempa
275 Utshudi Owondje
276 Katoto Oyombo
277 Agabu Pariyo
278 Ngoy Pemba
279 M akwani Phaka
280 Nzuzi Phukuta
281 Bivegete Pmga Solo
282 M athe Poipo
283 Ubulu Pungu
284 Kanda-Kanda Safalani
285 Kalonda Saidi
286 Lamba Lamba Saidi
287 M poshi Samba
288 Useni Sefu
289 Kanane Semvula

290 M ungulu Shabunda
291 M ongo Tumbu Shambuyi
292 M undio Suelo
293 Ilunga Tamin
294 Kiana Tangongo
295 Koko Tomasi
296 Tshipama Tshibangu
297 Ilunga Tshibatu
298 Ngomba Tshienda
299 M utombo Tshikele
300 Kabamba w a Tshilenge
301 N tum ba Tshimpaka
302 Ngalamulume Tshiwala
303 Kalonji Tshinkunku
304 Lumu Tsibasu
305 Ebwa Vala
306 M buinga Vubu
307 Ramazani W azuri
308 Imono Weloli
309 Okitomebho Wetsho
310 M abita Yamba
311 M unene Yamba Yamba
312 Lofoli W a Yaliyoli
313 Longange Yalonga
314 Booto Yfetunga
315 Ziki Zamba



C u b a

C ub a  gained independence from  Spain in 1898, after the U S-Spanish  war. 
In  1902, C uba adopted  a  republican form  of governm ent, bu t rem ained 
under U S tutelage for th ree  decades until 1934, w hen  it w as allowed self­
governm ent.

The C uban C onstitution adopted  in 1976 a t the F irs t C ongress of the 
Com m unist P a rty  does not provide explicitly for division o f pow ers. The 
political struc tu re  com prises the th ree  classical b ranches of pow er (execu­
tive, legislative and  judiciary) b u t the ir pow ers are no t clearly defined nor 
separated. The executive pow er is exercised by  the President, Fidel Castro, 
w ho has been in office since 1959. The legislative pow er is vested in the 
N ational People’s Assem bly (AmtnbLea Nacional del Poder Popular'). The 
Council o f State, a subsidiary organ elected out of the N ational Assembly, 
exercises legislative pow er w hen the N ational People’s A ssem bly is no t in 
session. The pow ers of the Council of State are established in Article 90 of 
the Constitution, and  encom pass w ide-ranging legislative and  executive 
powers.

In O ctober 1997, elections for M unicipal Assemblies w ere held nation­
wide. In  J a n u a ry  1998, elections w ere held for the 601-seat N ational 
People’s A ssem bly and  the provincial assemblies. The electoral system does 
no t allow com petitive and  free elections to take place. The candidates, 
601 for 601 seats m  the national assembly, w ere designated by C andidature 
Com missions or assemblies dom inated by the ruling  Com m unist Party, 
and  w ere no t allow ed to p resen t the ir own political platform  to the voters. 
O the r parties or independent candidates are no t allow ed to run  in the 
elections.

H u m a n  R ig h t s  B a c k g r o u n d

H arassm ent and  persecution  of dissidents is system atic in the countiy, 
constituting a pa tte rn  o f violations tha t has no t changed in recent years. 
H um an rights activists have also been persecuted  and  harassed. D uring
1997, a num ber of m em bers o f the Partido  Pro  D erechos H um anos, an 
u n recogn ised  party , w ere  tried  an d  convicted  for conspiracy, 
disobedience and  contem pt. A lthough independent associations, including 
hum an rights groups, are in general p roh ib ited  or no t g ran ted  official 
perm its for the ir activities, there  are indeed m any groups w orking m a 
sem i-clandestine m anner. T hese include the  C uban  C om m ittee of 
Independent and  Pacific O pposition, the Civic and  D em ocratic Association, 
the P ro-H um an  Rights Party, the Solidarity  Foundation  for Dem ocracy, the 
N ational Council for Civilian R ights m  Cuba, and  the C uban Council 
Coalition.
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Pope J o h n  Paul II visited the coun try  in Ja n u a ry  1998 and  spoke out in 
favour of hum an rights. O n  th a t occasion, the G overnm ent eased tigh t 
regulations prohibiting  public religious activities and  allowed some priests 
and  nuns into the country. F o r the first tim e since 1959, Christm as was 
declared an  official holiday. Following the H oly  See’s request for clem ency 
for political prisoners, in F ebruary  1998 the  G overnm ent released m ore than  
200 prisoners in a gesture tha t w as w elcom ed internationally. However, by  
y e a r’s end, four political dissidents aw aiting trial had  been tried  and  con­
victed, despite the international appeals sent to the C uban G overnm ent to 
release them .

In F ebruary  1997, a code of conduct for foreign journalists w orking 
m C uba en tered  m to force. The code sets ou t rules to be respected  by 
journalists w hile w orking in Cuba. The adoption o f the “Reaffirm ing the 
D ignity  and  Sovereignty of C uba A ct 80" in D ecem ber 1996 had  already 
aggravated the situation o f independent journalists by  declaring any form  of 
collaboration w ith  the im plem entation of the U S H elm s-B urton A ct illegal 
and subject to punishm ent. Activities considered as collaboration include 
distribution of inform ation to o r from  the U S. D uring  1997 and  1998, m any 
journalists w ere harassed in application of these laws.

The Crim inal Code and the Code of Crim inal P rocedure are bo th  used 
as a m eans to repress political opponents and  dissidents. The offences are 
sometimes vaguely w orded  so as to include political dissidence as a crime, 
using phrases such as “enem y propaganda", “contem pt", “illegal associa­
tio n ”, “clandestine p rin ting”, “dangerousness", “rebellion", “acts against 
the s ta te’s security", etc. W hen arrested, and  despite legal provisions, 
detainees are no t p rovided w ith  the m inim um  guarantees of due process of 
law, such as the righ t to rem ain silent and  to have legal counsel a t the time 
of questioning. Trials in general do no t com ply w ith  in ternationally  
recognised standards for fair trials. In m unicipal courts, (first-level courts), 
the hearings are held one day after detention, thus preventing  detainees from 
having adequate time and  facilities to p repare  the ir defence. The w ork  of 
lawyers is fu rther lim ited b y  the law  and  the actual harassm ent to  w hich they  
are subjected due to the ir defence of political dissidents.

The conditions in prisons also rem ain poor. Ill-treatm ent o f prisoners is 
com bined w ith  poor conditions of cells, food, m edical services and  lack of 
adequate legal services. A ccording to A m nesty International, the actual 
num ber o f political prisoners is unknow n since the authorities do not p u b ­
lish the relevant data  and  independent m onitoring of prisons by internation­
al or national organisations is severely restricted.

C uba  is p a r ty  to some hum an  righ ts trea ties, am ong them  the 
Convention on the Elim ination of D iscrim ination against W omen, the 
Convention on the Elim ination of All Form s of Racial D iscrim ination, and 
the Convention A gainst Torture and  O the r Cruel, Inhum an or D egrading 
T reatm ent or Punishm ent.
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C uba is no t p a rty  to the main bum an rights instrum ents in the 
In ter-A m erican  system . H ow ever, th is has no t p rev en ted  the  In ter- 
A m erican Com mission of H um an R ights (IA C H R ) from  reporting  on the 
hum an rights situation in the  coun try  in recent years on the basis of 
C uba being p arty  to  the In ter-A m erican system  of p ro tection  based in the 
A m erican D eclaration. The G overnm ent of C uba does no t recognise the 
IA C H R ’s com petence to m onitor hum an rights in the  coun try  since 
C uba w as expelled from  the O rganisation  of A m erican States (O A S) 
shortly  after the trium ph of the  revolutionary  m ovem ent in 1959. However, 
the IA C H R  m aintains tha t it w as the G overnm ent w ho w as expelled and  
no t the state as such, thus the state rem ains bound  by  its obligation under 
the  A m erican  D ec la ra tio n  o f H u m an  R ights. T he In ter-A m erican  
Commission issued tw o reports on C uba w ithin its annual rep o rt to the 
O A S. The first, corresponding to 1996, w as issued in F ebruary  1997, and 
the  second, co rrespond ing  to 1997, w as issued  in A pril 1998. The 
Com mission also m ade public its rep o rt on the sinking of a tugboat 
carrying m ore than  40 persons on 13 J u ly  1994 while try ing  to flee from  the 
country. Survivors alleged tha t the boat sank  as it w as being pu rsued  and 
assaulted by o ther vessels acting u n der official order, and  th a t they  w ere 
not allow ed to surrender. The IA C H R  found the G overnm ent responsible 
for the death  of the victims and  recognised the right to repara tion  for 
survivors and  victim s’ relatives.

The Com m ittee on the Elim ination of D iscrim ination against W om en 
exam ined the periodic rep o rt of C uba in F ebruary  1996. The Com m ittee on 
the R ights of the Child also exam ined Cuba's rep o rt on its im plem entation of 
the C onvention on the R ights of the Child in M ay 1997. The Com mittee 
A gainst Torture did the same in N ovem ber 1997, and  expressed concern 
at:
• reports tha t suggest th a t there occur serious violations of the Convention 

w ith  regard  to arrest, detention, prosecution, access to counsel and 
im prisonm ent of individuals, especially persons referred  to in the reports 
as dissidents, and  tha t serious violations occur in prisons

• the absence of adequate inform ation about the investigation of com­
plaints of to rtu re  and  o ther inhum an and  degrading treatm en t and the 
outcom e of any such investigations.
D uring  the 54th Session of the  U N  Com mission o f H um an R ights in 

G eneva in 1998, a U S-sponsored resolution on hum an rights in C uba failed 
to be adopted. D uring  the nex t session held in 1999, a new  resolution, spon­
sored by Poland and  the Czech Republic, w as p resen ted  and  narrow ly 
adopted. The new  resolution recognises some progress, although in general 
it cites concerns.
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T h e  J u d ic i a r y

The organisation and pow ers of the jud iciaiy  are set ou t in chapter X III 
of the  1976 Constitution, as am ended in 1992. A rticle 122 guarantees the 
independence o f judges in the ir function. Article 121, however, states th a t 
“[t]he tribunals constitute a system of state bodies struc tu red  w ith  function­
al independence from  others and hierarchically  subordinated  to the People’s 
N ational A ssem bly and  the Council o f S ta te”. W ith  regard  to  this provision 
and  others, the IA C H R  has concluded th a t in C uba there exists "the subor­
dination in fact and  in law  o f the jud iciaiy  to the political pow er”.

S t r u c t u r e
O rganisation and  struc tu re  o f the judiciary  is set ou t in the 1990 Law  on 

the Popular Tribunals (Leyde Lod Tribunalej Populared). The Suprem e Popular 
Tribunal (Tribunal Supremo Popular) is the h ighest body  w ithin this structure, 
followed by  Provincial Popular Tribunals in the provinces and  M unicipal 
Popular Tribunals in the m unicipalities. A ccording to A rticle 124 of the 
C onstitu tion all tribunals are  collegiate and  are com posed o f professional 
and  lay judges.

The Office of the Public P rosecutor is charged w ith  the defence of legal­
ity  and  the prosecution  of offences. I t  is independent from  the judiciary. 
Article 128 o f the C onstitution provides for its subordination  to the People’s 
N ational A ssem bly and the Council o f State. The A ttorney-G eneral receives 
also d irect instructions from  the Council of State.

In  C uba there  is no separate body charged w ith  the control o f constitu­
tionality  of laws and  regulations. T hat task  is perform ed by  the People’s 
N ational A ssem bly itself, w hich is also the body  tha t enacts the  laws (Article 
75, paragraphs a, b and  c of the C onstitution). Thus the same body  in charge 
o f p reparing  and  passing the laws has the  jurisdictional pow er to review 
the ir constitutionality.

A p p o in t m e n t  a n d  T e n u r e
Ju stices  o f the Suprem e P opu lar Tribunal are appoin ted  by the 

People’s N ational Assembly, including its p resident and  vice-presidents in 
accordance w ith  constitutional provisions (Article 75, paragraph  m). The 
same provisions g ran t the  N ational Assem bly the pow er to dismiss the 
Ju stices o f the Suprem e Tribunal, b u t no fu rth er provisions as to the causes 
for dismissal are set out. Ju stices  of the Suprem e Tribunal, just as o ther 
judges, are evaluated on the basrs of the ir political behaviour ra th e r than  
the ir professional competence.

The A ttorney-G eneral presides over the  Office of the  Public Prosecutor. 
B oth the A ttorney-G eneral and  the deputy  A ttorney-G eneral are appointed
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and  can also be dism issed by  the N ational Peop les A ssem bly (Articles 75 
and  129 of the C onstitution).

This system o f appointm ent strengthens the dependence of the judiciary 
on the  political pow er and  does no t guaran tee im partiality  in the discharge 
o f its duties.

L a c k  o f  J u r is d ic t io n a l  P r o t e c t io n  o f  H u m a n  R ig h t s
The C uban C onstitution gran ts citizens a  series of rights and freedom s, 

am ong them  the right to equally enjoy o ther rights w ithou t discrim ination, 
the righ t to w ork  and  to  medical assistance, the righ t to education, and reli­
gious freedom  (Articles 45 to 55). The C onstitu tion  also guarantees certain 
rights to persons accused in crim inal proceedings. N one o f these rights, how ­
ever, can actually  be pro tected  by the judiciary, due to the subordination  of 
all hum an rights to political considerations. Article 62 of the Constitution 
states:
• N one o f the freedom s recognised to  the citizens can be exercised in a 

w ay contrary  to the C onstitution and  laws, the existence and  ends of the 
socialist state, the C uban people’s decision to build  up socialism and 
comm unism . The b reach  o f this principle is punishable.
The determ ination as to w hethe r a  recognised freedom  is exercised 

against the “existence and  ends o f the socialist s ta te” lies in a  judiciary  that, 
according to the C onstitution, is subord inated  to the political power. In p rac­
tice the courts have restricted  the  scope of personal rights and  freedom s and 
have construed the ir exercise so as to allow political considerations to 
prevail in the ascertainm ent of rights and  obligations for the citizens. The 
direct dependence of the judiciary  on the political bodies is stressed in t  
he provision of Article 90 o f the Constitution, w hich gran ts the Council of 
State the pow er “to im part instructions o f general charac ter to the tribunals”. 
This provision ensures the political control o f the  judiciary  and  makes 
ju risd ic tio n a l p ro tec tio n  o f hum an  rig h ts  d ep en d en t upon  political 
convenience.

L im it a t io n s  o n  t h e  W o r k  o f  La w y e r s

D ecree-L aw  81 o f 8 J u n e  1984 sets ou t the obligation of law yers to reg­
ister in the N ational O rganisation  o f Collective Law  Offices (Organizacion 
Nacional de Bufeted CoLectivod) as a requirem ent to exercise the profession. To 
become a  m em ber of this organisation, it is necessary to dem onstrate “m oral 
conditions in accordance w ith  the principles o f our society”. This condition 
has in fact b arred  the m em bership of law yers w ho disagree w ith the 
G overnm ent or the ru ling  party.
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The oversight, supervision and  control of activities of this organisation, 
as well as of its m em bers, lies w ith  the M inistry  o f Ju stice . The M inistry  may 
issue regulations and  exert o ther functions as it m ay deem  necessary (D ecree 
Law  81, F irst special provision, and  Article 42 of the regulation). This means 
th a t the G overnm ent has, in fact, control over the  professional activities, d is­
cipline and  sanction of lawyers in the country. This continues to be the 
source of undue restrictions on law yers’ professional activities and  a serious 
handicap to the functioning of the judiciary  (see below').

Law yers w ho assum e the defence o f individuals accused of political 
offences are harassed  and  denied the facilities necessary to perform  their 
duties adequately. M any of them  are charged w ith  “contem pt" or “enem y 
p ropaganda” w hen  they  speak out criticising the poor hum an rights record  
of the country.

The IA C H R  reported  tha t only one association of law yers is allowed to 
exist in the country: the N ational Association of Ju ris ts  (Union Nacional de 
Jaristas). O th e r organisations w ere denied official recognition, w hich means 
th a t they  have to w ork  in clandestine conditions, and  the ir m em bers could 
be crim inally charged. The IA C H R  has actually  reported  th a t one lawyers 
association, the Union Agramontuta, has unsuccessfully applied for legal 
recognition since 1991, and  also th a t some law yers have actually  been con­
victed for exercising the ir profession independently.

C a s e s

Juan Escandell R am irez  {lawyer}: L aw yer Escandell w orks w ith  an 
independent organisation of lawyers called Corriente Agramontista and  has 
defended politrcal dissidents. H e has reported ly  been th reatened  by the 
authorities w ith  a prison sentence. In  Septem ber 1997, the authorities 
charged him  w ith  sexual harassm ent, and  subjected him and his wife to 
investigations and  interrogations by  the police. A m nesty In ternational 
believes tha t he and  his wife have been harassed  because of the ir w ork  
defending political prisoners.

Rene Gom ez M anzano {lawyer and  founder of a  dissident group}: H e 
was arrested , according to A m nesty International, in J u ly  1997 and  charged 
w ith  issuing “enem y propaganda". By the end of 1998, he was still aw aiting 
trial. L aw yer Gomez had also tried  to establish an  independent law yers asso­
ciation b u t th a t attem pt w as denied by  the authorities.

Leonel M orejon Almagro {lawyer of the C uban N ational Alliance}: In 
his 1998 report, the U N  Special R apporteu r on H um an Rights in C uba 
reported  th a t M r. M orejon had  been repeatedly  p ressured  to leave the coun­
try  following his release from  prison in 1997. H e had  been sentenced in 
M arch  1996 to 15 m onths in prison for “resistance to the  au tho rity” and
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"contem pt". O n  19 A ugust 1997, his wife w as arrested , following her partic ­
ipation in the drafting  o f a docum ent addressed to the Peoples’ N ational 
Assem bly calling for reform s in the electoral system.

Law yer M ore; on w as also expelled from  the N ational O rganisation  of 
Collective Law  Offices (Organixacidn NacLoualde Bufeted CoUctivod). The U N  
Special R apporteu r on the Independence o f Ju d g es  and  Law yers sent an 
u rgen t appeal to C uba w ith  regard  to this case. The C uban G overnm ent 
responded  on 25 F ebruary  1997, m aintaining tha t L aw yer M orejon was 
expelled because of “rep ea ted  and  serious failures to carry  ou t his 
professional du ties”, and  th a t in accordance w ith  the law  L aw yer M orejon 
had  appealed the expulsion decision to the M inister o f Justice , thereby 
recognising his fault. The Special R apporteu r observed tha t “it does appear 
th a t the G overnm ent, th rough  the M inister o f Ju stice , has some control over 
disciplinary sanctions on law yers”, and  tha t this w ould  ru n  against Principle
28 of the U N  Basic Principles on the Role o f Law yers providing tha t 
disciplinary proceedings against law yers be dealt w ith  by an im partial body, 
and  subject to an independent judicial review.
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r J 1 he R epublic of E cuador is a constitutional democracy. In  1998 a 
Constituent A ssem bly adopted  a  new  political Constitution, replacing the 
one in force since 1979. The new  constitutional o rder en tered  into force in 
A ugust 1998 and  provides for division o f pow ers betw een executive, legisla­
tive and  judiciary. The executive pow er is exercised by  the  Presiden t of 
the R epublic w ho serves a  term  of five years. The legislative pow er is vested 
in a  unicam eral Congress. The new  C onstitu tion  increased the num ber of 
congressional seats from  81 to 121. The new  C onstitu tion  also deprived 
Congress o f its pow er to dismiss m inisters.
The 1998 C onstitu tion  guarantees independence of the  judiciary, just 
as the previous Constitution did, b u t in practice, the judiciary  is subject to 
influence. The new  C onstitution reproduces some of the provisions and 
institutions in troduced  in previous am endm ents in 1982, 1992 and  1996, 
fo r exam ple p rov id ing  for an  O m b u d sm an ’s O ffice an d  a  m odified 
Constitutional Tribunal already introduced  in 1996.

In  recent years the coun try  has undergone a  period o f political and 
economic instability, leading to a  constitutional crisis in 1997, w hen Congress 
dism issed the then  P residen t A bdala Bucaram  for “m ental incapacity”, and 
la te r appo in ted  its speaker, F abian  A larcon, tem p o rary  P residen t. A 
plebiscite confirm ed Alarcon in the post until general elections w ere held in
1998. A larcon appointed  a  new  C abinet tha t included form er U N  H igh 
Com m issioner for H um an Rights M . Ayala Lazo as M inister of Foreign 
Affairs. In  J u n e  1997, Congress appointed  R oberto  Gomez as new  A ttorney- 
General. O n  12 J u ly  1998 presidential elections w ere held, resulting in a 
victory  for Jam il M ahuad.

O n  10 J u ly  1997, C ongress dism issed the  entire Suprem e C ourt and 
sta rted  a period of im portan t and  far-reaching reform  of the judiciary  (dee 
Coded below). In  N ovem ber 1997 a C onstituent A ssem bly w as set up  to reform  
the Constitution. The new  C onstitution introduces a  series of im portan t 
changes in the procedure for appointm ent of judges; it also introduces the 
principles of an adversarial m odel into the legal system.

H u m a n  R i g h t s  B a c k g r o u n d  a n d  I m p u n i t y

The main hum an rights problem s in E cuador during  the  past years have 
been the practice of arb itra ry  detention by  police and  arm ed forces. 
Incom m unicado detention of suspects is also the rule; detention pending trial 
norm ally lasts for unreasonable periods.

Prison conditions are very  poor and  severe overcrow ding is m ostly due 
to lengthy trials or long periods o f detention pending  trial. Official figures 
show  th a t the percentage of unsentenced detainees reached  67.45%. To
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co u n ter th is  situation, th e  new  C onstitu tion  provided th a t those accused 
un der detention pending tria l w ho had  no t been tried  for m ore than  a y ear 
w hen the  new  C onstitution en tered  into force w ould  be released im m ediate­
ly (T ransitory Article 28).

The G overnm ent has continually  used  its constitutional pow er to declare 
states of em ergency in the country, the reby  derogating from  some of the 
rights listed in the  A m erican Convention of H um an R ights and  the 
C onstitu tion itself. D uring  states of emergency, the security  forces w ere 
charged w ith  keeping o rder and  security  in the country. A  1995 decree-law  
g ran ted  the security  forces im m unity  from  prosecution  in ord inary  courts for 
offences com m itted during  a state o f emergency. The Inter-A m erican 
Com mission of H um an  Rights (IA C H R ) expressed concern regarding the 
use of the m ilitary for tasks for w hich it is no t adequately  prepared , pointing 
ou t abuses of hum an rights as the outcom e.

D uring  1998, the G overnm ent, m an unprecedented  move, settled 
th rough  negotiations a  num ber of cases pending  before the IA C H R  and  the 
C ourt of H um an Rights. By these agreem ents, the G overnm ent agreed to 
pay  reparations to victims or the ir relatives, and  undertook  to im plem ent 
changes in the coun try ’s legal system. This move w as w elcom ed by  hum an 
rights organisations.

The IA C H R  issued its rep o rt on the hum an rights situation in E cuador 
in A pril 1997 and  the U N  H um an Rights Com m ittee exam ined E cuador’s 
rep o rt in A ugust 1998. The H um an R ights Com m ittee expressed concern for 
the “unreasonably  long judicial delays”, the “severe backlog in the courts”, 
and the  fact tha t accused persons can be held in detention  pending trial for 
long periods of time. The Com m ittee found the la tter to be “incom patible 
w ith the presum ption of innocence and  the right to be tried  w ithin a  reason­
able time o r to be released on bail” (paragraph  13). The comm ittee also 
pointed  out the severe shortage of public defenders for the poor rn Q uito and 
G uayaquil and  the ir total unavailability in m any parts  of the country.

The new  C onstitution contains provisions gran ting  m ost hum an rights to 
citizens, including guarantees o f due process of law, w hich the 1996 consti­
tutional am endm ent had  extended to the pre-tria l stage before a person is 
indicted.

T h e  J u d ic ia r y

In  its 1997 rep o rt the IA C H R  repo rted  the following as the main p ro b ­
lems in the adm inistration of justice: excessive delays in starting  proceedings, 
lengthy trials, corrup tion  and  a  lack of security  of tenure  w hich h inder jud i­
cial independence, restrictions on access to justice due to an  insufficient legal 
aid program m e, and  inadequate d istribution  of courts in the country.
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S t r u c t u r e
The judiciary  (funcion judicial) is com prised o f the  Suprem e C ourt of 

Justice , the low er courts established by  law  and  the  N ational Council of the 
Ju d ic ia ry  (Co/uejo NacionaLde La Judicatura) (Article 198 of the C onstitution). 
There is also a  C onstitutional Tribunal charged w ith  m aintaining the consti­
tu tional consistency of laws and  norm s of the  low er levels. The Suprem e 
C ourt has jurisdiction over the entire coun try  and is com posed of specialised 
cham bers, w hereas low er courts have jurisdiction over districts and  o ther 
territories.

The N ational Council of the  Ju d ic ia ry  is the body in charge of adm inis­
trative and  disciplinary m atters (Article 206 of the C onstitution). Its pow ers 
include budget p reparation  and  resource allocation.

A p p o in t m e n t  a n d  S e c u r it y  o f  T e n u r e
A ccording to constitutional provisions (Article 202), judges of the 

Suprem e C ourt enjoy life tenure  and  can only be dism issed for causes 
stated in the law. They are appointed  by  the Suprem e C ourt itself, m eeting 
in p lenary  session and  following criteria set out in the law  of the judicial 
career. U nder the provisions of the 1979 C onstitution, as am ended in 1992 
and  1996, Ju stices  of the Suprem e C ourt w ere appointed  by  Congress from 
a list of candidates selected by  each of the state branches, w ho served a 
renew able term  of six years. Likewise, the Ju stices  of the C onstitutional 
Tribunal w ere appointed  by C ongress from  a list o f candidates selected by 
each of the branches and  o ther corporate and  social groups, w ho served a 
renew able term  of four years. The IA C H R  repo rted  th a t the b rie f term s con­
stitu ted  a cause of concern inside the judiciary, considering the necessary 
independence and  im partialily  judges should m aintain. It is w orth  noting 
tha t the appointm ent procedure and  serving term  for m em bers o f the 
C onstitutional Tribunal w ere not changed in the 1998 Constitution (Articles 
275 -276).

The 1998 Constitution guarantees the judicial career and  leaves to an 
ordinary  law the task  of setting out its content. Excepting  the m em bers of 
the Suprem e Court, all low er m agistrates and  judges are appointed  follow­
ing a  com petitive exam ination. In M ay 1998, a  public com petition took place 
to select new  judges for appellate courts,

The Council of the Ju d ic ia ry  had begun its term  by the end of 1998. All 
of its m em bers w ere appointed  in accordance w ith  the p rocedure set out in 
Law  68 (O rganic Law  of the  N ational Council o f the Ju d ic ia ry ), passed in 
M arch  1998. This law, following a  general trend  in the region, establishes 
th a t the Council is to be com posed of individuals appointed  by the courts, 
the bar associations and university  deans. This m ethod is supposed to p ro ­
vide for the fu rther independence of this body.
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T h e  R e f o r m  o f  t h e  J u d ic ia r y
A far-reaching program m e of reform s, initiated in 1994 w ith  foreign aid, 

continued during 1997 and  1998. The program m e consists o f reform s at the 
adm inistrative and  jurisdictional level. A t the jurisdictional level, the im ple­
m entation of new  procedures for the appointm ent of judges is aim ed a t p ro ­
viding them  w ith  greater independence, w hereas at the adm inistrative level, 
the im plem entation of m easures allowing the judiciary  to control its own 
resources is aim ed a t dim inishing its dependence on resources allocated by 
the Executive.

The reform  program m e also envisages im portan t reform s in the legal 
system. The 1998 Constitution, for the first time, introduces elem ents of an 
adversarial crim inal m odel into the E cuadorian  legal system, providing for 
public tria ls and oral hearings. By the end of 1998, im portan t legislation was 
in troduced  in Congress to  im plem ent the reform  w ith in  a period o f four 
years.

M il it a r y  C o u r t s
H um an rights organisations have repeatedly  expressed concern over the 

frequent practice of try ing  police and  m ilitary officers in special courts and 
no t in ord inary  ones. The IA C H R  repo rted  th a t police and  m ilitaiy  officers 
are frequently  tried  by  m ilitary courts, even for offences unrelated  to their 
official duties, including hum an rights abuses. Proceedings in these special 
courts are no t public; the hearings are held in camera and  the  sentences are 
not published. Basic requirem ents of due process of law in crim inal p ro ­
ceedings are therefore no t m et by  these special m ilitary and  police courts. In
1997, the  IA C H R  recom m ended tha t the authorities enact legislation limit­
ing the jurisdiction of m ilitary courts to crimes directly related  to m ilitary 
and  police duties, and  th a t all hum an rights abuses be tried  in ordinary  
courts.

A ccording to the IA C H R , police and  m ilitary courts are norm ally reluc­
tan t to convict m em bers o f the police or arm ed forces. In  a 1995 repo rt from 
the U nder-Secretary  of Police to a  parliam entary  commission on hum an 
rights, it w as stated  tha t out of 4,568 cases against police and  m ilitary offi­
cers since 1985, convictions w ere achieved only in 49 cases. M any  of the 
cases had  been closed by application of the statu te of lim itations.

T h e  W o r k  o f  L a w y e r s  a n d  P r o v is io n  o f  F r e e  L e g a l  A id
R eports say th a t no m ore than  two dozen law yers w ork  for the legal aid 

program m e run  by  the authorities. In  a coun try  w here legal provisions 
require tha t any com plaint before the courts be p resen ted  by a  lawyer, this 
lack of an adequate legal aid program m e w as considered by  the IA C H R  as 
a discrim ination on economic grounds, since only those w ith  the necessary
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economic m eans are able to hire a lawyer, w hereas o thers have to w ait a  long 
tim e before they  can receive free legal counsel.

C a s e s

C arlos S o lo rzano  C o n stan tin e  {President of the Suprem e Court}: H e 
and  the o ther 30 m em bers of the Suprem e C ourt w ere dism issed by  a m ajor­
ity  vote in Congress in J u ly  1997, w ithout following the procedure of 
im peachm ent m andated  by  the C onstitution in force a t th a t time. The alleged 
reasons for the dismissal w ere the politicisation of the  body  and  the im ple­
m entation of a  popu lar m andate approved  in the  plebiscite of M ay  1997, 
w hen a  large m ajority  voted  in favour o f “depoliticisation of the judiciary”. 
Solorzano claimed tha t the dismissal w as unconstitutional. A  total of 
31 judges w ere dism issed and  in O ctober new  m em bers w ere elected.



E g y p t

TT he C onstitution of the A rab R epublic o f E gypt w as adopted  in 1971 and 
am ended in 1980. Executive au thority  is vested in the H ead  of State, the 
President, w ho is nom inated for a  six y ea r term  by  a  tw o-th irds m ajority of 
the People’s Assembly, followed by  a plebiscite vote. The P residen t m ay be 
re-elected for subsequent term s. The P resident supervises the im plem enta­
tion of general state policy, and  acts as com m ander in chief of the  army. The 
cu rren t H ead  of State is M oham m ed H osny  M ubarak , w ho w as first elected 
to office in 1981, and  w as re-elected for ano ther term  in 1993.

The G overnm ent is the suprem e executive and  adm inistrative organ of 
the  state. It consists o f appointed  m inisters, headed by  the Prim e M inister.

E gypt has a  bicam eral Parliam ent w hich is com posed of the People’s 
Assembly, (MajLU AL Shaab) the  legislative b ranch  of the state, and  the U pper 
Consultative Council, (MajLu A l Shoura) . The P residen t m ay appoint no more 
than  ten  m em bers to the People’s Assembly. The U pper Consultative Council 
exercises advisory pow ers and  acts as a  consultative body  only. It is com­
posed of 258 m em bers, of w hom  tw o-th irds are elected and  one-third  are 
appointed  by the President. The ruling  N ational D em ocratic P arty  has dom ­
inated  bo th  cham bers by  a  large m ajority since 1978.

Adm inistratively, E gypt is divided into 26 districts. W ithin  these dis­
tricts, units of local governm ent establish and  m anage all public services. 
Local P opu lar Councils are elected bodies th a t w ork  as governm ent adm in­
istrative units a t various levels.

The political system  is based on a  m ulti-party  system. Law  N o. 40/1977 
prohibits the form ation o f religious-based political parties, although a  num ­
b er of them  are active on the ground. The tw o m ain Islam ist political groups 
in E gypt are AL Jihad and  AL Jamaa AL IdLamla. T hey bo th  seek the installation 
of an  Islamic state based solely on S hari’a law, and  both  use violence as a 
means to achieve the ir goals. These arm ed groups have been held responsi­
ble for num erous assassinations, as well as civil unrest.

E gyptian security  forces have com m itted gross and  system atic hum an 
rights violations in the nam e o f fighting terrorism . These include arb itrary  
arrests, adm inistrative detentions, m istreatm ent o f prisoners, and  mass 
arrests. O th e r abuses have been repo rted  th roughou t 1997 and  1998.

In  U pper Egypt, violent activities increased in 1997 and  1998, particu ­
larly  violence aim ed a t Coptic C hristians. C hurches and  o ther properties 
ow ned by Christians w ere system atically attacked. In  A ugust and  Septem ber
1998, the Egyptian  O rganization  for H um an  Rights (E O H R ), an  I C J  affili­
ate, issued tw o alarm ing reports, one regard ing  the deaths o f persons held in 
custody in Egyptian prisons and  the o ther regarding the to rtu re  of Coptic 
Christians in U pper Egypt. O n  D ecem ber 1998 M r. H afez Abou Se’da, the 
Secretary  G eneral o f the E O H R , w as arrested  in relation to the publication
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of these reports (dee below'). The IC J  and  the  C I J L  intervened in his case. 
U pon the exertion of international pressure, M r. A bou S e’da w as released on 
6 D ecem ber 1998 to attend  the celebration of the 50th anniversary  o f the 
U niversal D eclaration  of H um an Rights in Paris.

O n  22 F ebruary  1997, the People’s A ssem bly voted  to  extend the em er­
gency law  for another th ree  years, until M ay  2000. The State of Em ergency 
Law  has been in effect, unin terrup ted , since 1981.

The State of Em ergency Law  authorises the detention of individuals 
w ithout charge or trial. A fter th irty  days a detainee can petition the state 
security  court for review. If  the review  is favourable, the detainee m ust w ait 
ano ther m onth and  then  petition ano ther state security  court for release. The 
m inister can, however, sim ply re-a rrest the detainee. The G overnm ent 
com m only engaged in this practice in cases involving so-called Islam ist 
extrem ists.

A nother recent troublesom e developm ent w as the  in troduction  and 
im plem entation of a new  law  reshaping the relationship betw een tenan t 
farm ers and  land owners. The A grarian  Reform  Bill gives ow ners the right 
to expel tenants from  the ir farms, lifting a  previous restriction  on th a t 
activity. D em onstrations against the bill erup ted  in ru ra l areas throughou t 
Egypt, resulting in clashes betw een security  forces and  dem onstrators; mass 
arrests w ere reported  (dee below).

T h e  J u d ic ia r y

The legal system in E gypt is founded m ainly on the N apoleonic Code, 
the S hari’a, and  the British model. A ccording to the Constitution, the jud i­
cial au thority  is independent. The judiciary  consists of different courts: the 
Suprem e Court, w hich is the h ighest judicial body, the C ourt o f Cassation, 
the C ourts of Appeal, courts of first instance, and  m agistrate courts.

A t the base of the court system  are the m agistrate courts, w hich are sin­
gle judge courts w ith  jurisdiction over m inor civil and  crim inal cases. There 
is a t least one tribunal of first instance above the m agistrate courts in each 
district w hich is com posed o f a presiding judge and tw o sitting judges. The 
rulings of the courts of first instance are appealed to the C ourts of Appeal, 
w hich also hear cases involving serious crimes. The seven C ourts of Appeal 
are divided into crim inal and  civil cham bers.

The C ourt of Cassation m  Cairo accepts petitions on judgem ents ren ­
dered by  the C ourts of A ppeal on tw o grounds: m istakes o f law and  viola­
tions o f due process.

Special courts exist alongside these courts of general jurisdiction, 
including labour tribunals, m ilitary courts, and  security  courts (dee below). A
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three-tiered  h ierarchy  of adm inistrative courts adjudicates adm inistrative 
disputes betw een m inistries and agencies and  is headed by  the Council of 
State.

The Office o f the Public Prosecutor, headed by the A ttorney General, 
supervises the enforcem ent of crim inal law judgem ents.

T h e  S u p r e m e  C o n s t it u t io n a l  C o u r t
The Suprem e C onstitutional C ourt is the head of the judiciary. It is com ­

posed of a C hief Ju stice  and  nine Ju stices. It settles disputes betw een courts 
and  renders binding interpre tations of the Constitution.

O n  22 J u ly  1998, the Presiden t o f the  Republic, w ithou t previous con­
sultation w ith  the People’s Assembly, issued a  decree am ending paragraph  3 
of Article 49 of law  N o. 48/1979 of the Suprem e Constitutional Court, s ta t­
ing:

...a ruling of unconstitu tionalily  of a provision o f a law  or reg ­
ulation shall be im plem ented only as of the day following its 
publication, w ithout prejudice to the benefit tha t a  claim ant 
m ay receive from  such provision being deem ed unconstitu ­
tional.

This am endm ent w as aim ed at, inter alia, ensuring th a t the G overnm ent 
does not have to pay  back  funds it obtains from  im posing unconstitutional 
taxes on citizens.

A fter conducting a legal study o f the am endm ent, the E O H R  concluded 
that:

The new  am endm ent eviscerates any real m eaning from  the 
supervrsory role of the Suprem e Court, m addition to being an 
attack  on the judiciary. The established rule in international 
law is tha t invalid legal rules are invalid as o f the time o f their 
origination.

A p p o in t m e n t s
According to Articles 165 and  166 of the Egyptian  Constitution, 

judges and the judicial au thority  are independent. Ju d g es  are appointed  for 
life and  cannot be dism issed w ithou t serious cause. In practice however, 
since appointm ents are a  presidential prerogative, the Executive enjoys con­
siderable influence over the judiciary. The H igh Council of Jud ic ia l 
A uthorities recom m ends appointees to the President, in addition to regulat­
ing judicial prom otions and  transfers. Ju dg es  are considered functionaries of 
the M inistry  of Justice , w hich adm inisters and  finances the court system. 
This schem a m akes the Executive the de facto head of the judiciary, w hich
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potentially  underm ines basic principles of im partiality  and  the separation  of 
pow ers.

S p e c ia l  C o u r t s

T here are tw o types of S tate Security  C ourts in Egypt: the Perm anent 
S tate Security  C ourt and  the Em ergency State Security  Court.

A rticle 171 of the C onstitu tion  states th a t the law  shall regulate the 
organisation o f State Security  C ourts and  shall p rescribe the ir com petence 
and  the conditions to be fulfilled by  the State Security  C ourt judges.

P e r m a n e n t  S ta te  S e c u r it y  C o u r t s

Law  N o. 105/1980 w as prom ulgated  to create the  fram ew ork and 
com petence of the Perm anent State Security  C ourt. These courts are com­
posed of tw o cham bers: the M agistrate S tate  Security  C ourts and  the 
Suprem e State Security  Courts. The M agistrate State Security  C ourts are 
norm ally com posed of one sitting judge. Sentences of this court can be 
appealed to a  specialised C ham ber w ithin the C ourt of A ppeal and  can be 
review ed by  the  C ourt of Cassation. The Suprem e State Security  C ourts are 
com posed of th ree  sitting judges. Judgem en ts issued by these courts can be 
review ed by  the C ourt of Cassation. The P residen t o f the  R epublic may, 
however, o rder tw o additional m ilitary officers to  the Suprem e State 
Security  Courts.

The law  accords these courts a  w ide jurisd iction  over a  m ultitude of 
broad ly  defined m atters. These include cases o f national concern, internal 
and  external security, political parties, economic stability, possession and  use 
of firearm s and  explosives, financial m isconduct and  bribery.

As long as the State of E m ergency rem ains in force, the President, as a 
final recourse, m ay o rder a  retrial, an alteration, or a nullification of the deci­
sions o f these courts.

E m e r g e n c y  S ta t e  S e c u r it y  C o u r t s
The Em ergency State Security  C ourts w ere established u n der the S tate 

of Em ergency Law  N o. 162/1958. Crim es violating the decrees of the 
P resident o r his representatives fall u n der this law. Crim es punishable by 
regular crim inal courts, can be transferred  by  presidential o rder to the 
Em ergency State Security  Courts. These crimes include threaten ing  the 
internal security  of the  State, bribery, em bezzlem ent, possession and  use of 
firearm s and  explosives.
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Ju d g es  sitting a t these courts are appointed  by  presidential decrees upon 
the recom m endation of the M inister of Ju stice . A rticle 8 of the State of 
Em ergency Law  accords the  President the ability to change the  composition 
o f the E m ergency State Security  Courts, filling them  w ith  m ilitary officers 
only, and  tu rn ing  them  into de facto m ilitary courts.

Judgem en ts passed by  E m ergency State Security  C ourts are theoreti­
cally final; how ever the P residen t m ay in fact alter or annul any  decision, and 
can even o rder the im m ediate release o f a  defendant. The execution of sen­
tences requires the President's ratification.

M il it a r y  C o u r t s

The Presiden t o f E gyp t has refe rred  hundreds of civilians charged w ith 
acts of violence to the m ilitary justice system , based  on A rticle 6.2 of the Law 
on M ilitary  Ju stice  N o. 25/1966. This is con trary  both  to internationally  
recognised principles and  to the  Egyptian  Constitution, because o f the 
nature  and  the p rocedure of m ilitary trials. The President's discretion in this 
m a tte r has been upheld  by  the  H igh  A dm inistrative C ourt and  the 
C onstitutional Court; how ever it contravenes the In ternational C ovenant on 
Civil and  Political Rights, ratified by  E gyp t on 15 A pril 1982, as well as the 
fifth principle o f the U nited  N ations Basic Principles on the Independence 
o f the  Judiciary , w hich states:

E veryone shall have the  righ t to be tried  by o rd inary  courts or 
tribunals using established legal p rocedures. Tribunals th a t do 
no t use the duly established procedures o f the legal process 
shall no t be created  to displace the jurisdiction belonging to the 
ord inary  courts or judicial tribunals.

In  m ilitary  courts, however, m ilitary judges are p a rt o f the m ilitaiy  h ier­
archy. They can be dism issed o r p rom oted on the basis o f the actions they  
take in court. T heir im partiality  and  neu trality  are thus jeopardised.

P rocedures in the  m ilitary courts do no t adhere to the rules, conditions 
and  guarantees o f the Crim inal Procedures Code. T here is no right of appeal, 
although the decisions m ay be review ed by  o ther m ilitary judges and  are 
subject to  confirm ation by  the P residen t of the Republic.

M any  law yers have reported ly  com plained o f the  speed o f the m ilitary 
trials and  the lack o f tim e given to them  for p reparation. C oerced confessions 
have reported ly  been accepted by m ilitary courts. Furtherm ore, there  have 
been reports th a t on several occasions, m ilitary courts have refused to 
release prisoners w ho w ere found to be innocent, in d irect contravention of 
all legal principles.
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La w y e r s  A s s o c i a t i o n  D i s m a n t l e d
The Council of the Egyptian Bar, w hich is largely controlled by  Islamic 

lawyers, was dissolved on 28 Ja n u a ry  1996 and a  care taker Jud ic ia l 
Com m ittee w as appointed. In light o f this dissolution, the C I J L  sent a mis­
sion to Egypt, from  10 to 16 M arch  1998, in o rder to exam ine the situation.

The C I J L  mission found th a t the sequestration  of the  Egyptian Bar 
Association and  its affiliate groups, as well as the dissolution of regional b ar 
associations, in particular the Cairo B ar Association, are p a rt of a general 
reaction against trade and professional associations on the p a rt of the 
G overnm ent. In  recent years, the G overnm ent has becom e concerned by the 
rise of Islamists in Egyptian society, particularly  in professional associations, 
so it has taken  steps to solidify control of social institutions.

In an attem pt to control civil society associations, the G overnm ent in tro ­
duced the Law  of G uarantees of D em ocracy in Professional Associations 
(Law  N o. 100/1993 am ended by Law  N o. 5/1995). A ccording to the C I J L  
mission, the m anner in w hich the law operates frustrates democracy. The 
law m andates a 50% quorum  for an association vote to be valid. I f  this quo­
rum  is no t reached, a vote of a t least one-third  of the  registered  m em bers is 
requ ired  at a  later stage. This provision is unrealistic, particularly  in associ­
ations w ith large m em berships.

O ther sources of tension continue to exist betw een the G overnm ent and 
the B ar Association. These include the extension o f the Em ergency Law, the 
extension of the jurisdiction of the m ilitaiy  courts to include civil m atters, 
(which m any law yers considered undue G overnm ent interference in the 
civilian judicial system ), and  the rising level of unem ploym ent am ong quali­
fied lawyers.

The G overnm ent took advantage of alleged charges of financial miscon­
duct levelled against the Egyptian B ar Association to sequestrate the Bar 
Council. Some law yers supported  this action on condition th a t the seques­
tration  be lim ited to decisions specifically related to financial affairs. 
However, this w as not the case. The sequestration extended to policy-m ak­
ing in such im portan t issues as education, legislative affairs, and  disciplinary 
procedures.

The C I J L  mission concluded:
If  fraud  w ere suspected, it m ight have been though t sufficient 
to place the issue in the hands of the police and the prosecu t­
ing au thority  ra th e r than  seeking sequestration. Sequestration 
inevitably affects the whole EBA, w hereas prosecution  w ould 
presum ably  have targeted  only those individuals suspected of 
fraud, leaving the EB A  to function norm ally otherwise.
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C urrently, the Egyptian B ar A ssociation is w ithout a  president and Bar 
Council. This state of affairs has been in effect for alm ost th ree  years. 
Elections do no t appear to be im m inent. The suspension of the B ar has had 
an  adverse im pact on the adm inistration of justice, and  affects the population 
at large, no t just the legal profession.

C a s e s

H afez  A bou  S e ’d a  {lawyer, secretary -genera l o f E O H R ): O n  1 
D ecem ber 1998, the Egyptian  H igher State Security  Prosecution ordered a 
fifteen day  detention of M r. A bou S e’da, following his appearance as a w it­
ness in a court hearing abou t E O H R 's  finances. The financing hearing had 
com m enced after E O H R  published tw o reports, one concerning custodial 
deaths in Egyptian prisons and  the o ther regard ing  the to rtu re  of Coptic 
C hristians in U pper Egypt. M r. Abou S e’da  was detained incom m unicado 
for five days, during  w hich time his law yers w ere denied access to the 
records of his interrogation. The charges against him  carried  a  potential sen­
tence of up  to 15 years o f hard  labour. As stated  above, M r. Abou Se 'da w as 
released on 6 D ecem ber 1998 on a  L E  500 bail, and  w as perm itted  to travel 
to Paris to a ttend  the celebration of the 50th anniversary  of the U niversal 
D eclaration  of H um an Rights.

S ayyed  A hm ad  A l-Tokhi {lawyer, m em ber o f E O H R ): O n  9 A ugust
1997, M r. Al-Tokhi was arrested  a t Cairo A irport as he w as boarding a plane 
to the U nited  A rab Em irates. H e w as held in Tora Prison w here he was 
allegedly ill-treated. H e w as charged w ith  criticising Law  96 of 1992.

M o sta fa  T h ab it B ayyoum i {lawyer}: M r. Bayyoumi has been detained 
w ithout charge or trial since 1994, in spite of release orders issued by the 
courts. A ccording to credible reports  from  the  A rab C entre for the 
Independence of the Ju d ic ia ry  and  the Legal Profession, a  C I J L  affiliate, he 
rs curren tly  being held m Al-W adi A l-G adid Prison, south of Cairo. 
M r. Bayyoum i is being denied m edical treatm en t despite his deteriorating 
health. N o charges w ere ever b rough t against him.

M oham m ad  S u laym an  F a y y ad  and  H am d i H ay k a l {lawyers}: O n 17 
J u n e  1997, Mr. Fayyad and  M r. H aykal w ere arrested  in Banha, after 
allegedly criticising the A grarian  Reform  Bill, N o. 96/1992, in a  public gath ­
ering (see above). They w ere allegedly charged w ith inciting farm ers to 
oppose the law as well as possessing p rin ted  m aterial critical o f the bill.

M u sta fa  Z id an  {lawyer, E O H R  member}: O n  2 D ecem ber 1998, 
M r. Z idan w as sum m oned by the H igher S tate Security  Prosecution to be 
questioned abou t inform ation included in the E O H R  repo rt on the Al-Koseh 
village incident, and his role in gathering and  com piling th a t inform ation. 
Air. Z idan was released th ree  days later on a L E  200 bail, after being
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in terrogated  about his pu rp orted  dissem ination of false inform ation for the 
purpose of threaten ing  Egypt's national interests.

G o v e r n m e n t  r e s p o n s e  t o  C IJ L
O n 2 J u ly  1999, the G overnm ent of E gyp t p rovided the  C I J L  w ith  a 

response in A rabic to the d raft chapter. Below is an English translation  of 
the response.

The Egyptian judicial system has been know n, th roughou t its 
history, as an  institution protective of its independence. The 
H igh Council of Ju d ic ia l A uthorities is the only organ in 
charge of the affairs o f this body.
It is strange th a t the rep o rt is entitled "Attacks on Ju s tic e ” and 
portrays the persecution of judges and  law yers in some coun­
tries, including some paragraphs on Egypt, w here unconvinc­
ing and  m eagre exam ples w ere given to show  a defect in the 
adm inistration of justice. The legal actions taken  against the 
five individuals cited as cases in the rep o rt are not related to 
the ir professional activities, b u t they  are the resu lt of actions 
considered crrmmal by law.
W e w ere hoping for an  objective tone in this report, and  the 
opportun ity  for governm ents to get a full chance to research, 
analyse, and  explain the issues raised in this report.
1- The repo rt deals w ith  terrorism  tha t has killed m any civil­
ians ... the governm ent is determ ined to fight these activists, 
w ho are considered as p a rt o f a w ave th a t th reatens the whole 
w orld, in a  context tha t respects legality and  the rule o f law.
The governm ent has used m odern m easures to curtail this 
crime by  increasing the  security  apparatus and  im proving the 
training of its forces, increasing the punishm ents related  to this 
crime, concluding b ilateral and  international treaties to expa­
tria te  criminals, and  lim iting foreign financing of those activi­
ties. This policy has proven to  be successful. The logical and  
educated  dialogue in the pen iten tiary  institutions also proved 
to be successful in pu tting  m any individuals back  on track, 
w hich led to the release of a  significant num ber of them  from 
prison.
2- Security  personnel, all of w hom  have studied  law, are fol­
lowing train ing  sessions in hum an rights subjects. The police 
academ y is w ork ing  closely w ith  social, judicial, and  crim inal 
research  centres, as well as w ith  the  office of the H igh 
Com m issioner on H um an R ights ...
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W h at happened  in the village of A lkasheh in u p per E gypt (the 
killing of tw o Coptic by ano ther Coptic in a  conflict over gam ­
bling) w as nothing m ore than  a regular m urder w here the 
police cap tured  some suspects to  catch the  criminal. Som e peo­
ple filed com plaints (14 in total), w hich w ere investigated w ith  
regard  to the police brutality. The investigations resulted  in 
negating these allegations. This proves tha t system atic harass­
m ent conducted  by police officers is not the case. Som e indi­
vidual cases do occur, and  the perpetra to rs are b rough t to jus­
tice (like in the Balkas incident).
3- In regards to the case o f M r. H afez Abou S e’da, secretary- 
general o f the  E gyptian  O rgan isation  o f H um an  R ights 
(E O H R ), and  M r. M ustafa  Z idan, E O H R  member, it can be 
sum m arised in the com plaint th a t w as published b y  M r. 
M oham m ed M ostafa Bakiy, head  and  editor in chief of A1 
O usbouh  new spaper, w hich contained a  photocopy  of a 
cheque issued by foreign sources, and  asserting  th a t it was 
cashed after the E O H R  repo rt w ith  regards to the A lkasheh 
Coptic to rtu re  allegations w as published. The general p rosecu­
tion initiated an inquiry, and  accused the nam ed individuals of 
accepting foreign funds w ithou t acquiring a perm it, w ith  the 
in ten t o f dissem inating false inform ation for the purpose of 
th rea ten ing  E g yp t’s national interests. The accused w ere 
detained pending interrogation. A  com m ittee com posed o f 9 
law yers w as p u t together to defend them . They w ere released 
on bail.
4. The extension of the use of the state o f em ergency law  does 
no t lead to the suspension of parliam entary  o r political life. 
D eclaring  the  s ta te  o f em ergency  is reg u la ted  by  the  
Constitution, w hich requires tha t it be approved  by Parham ent 
and  th a t the guarantees for pro tecting  the rights and  freedom s 
of citizens are provided, as well as respecting the In ternational 
C ovenan t on Civil an d  Political R igh ts (A rticles 
6,7,8,11,15,16,18).
The ongoing state o f em ergency is linked w ith  the  continua­
tion o f the circum stances tha t created  it. The actions taken 
under it are subject to judicial review. W ith  regards to the 
M inistry  of In te rio r’s right to  appeal the a rrest orders, and  to 
the fact th a t the security  forces m ay be obliged to re-arrest 
individuals after the ir release, this is done u n der judicial super­
vision, and  in the face of new  inform ation and  evidence on 
individuals terrorists and  groups.
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5- The military courts
W ith  regard  to m ilitary courts, legal and  judicial system s of 
various countries' allow the transfer of specific cases to special 
courts, and  the establishm ent of tribunals to judge offenders in 
special crimes, or special circum stances based on the  nature  of 
the crime or the identity  o f the offender or the  offended.
M ilitary  courts are perm anent and  created  by  a  law. Their ses­
sions, including the pronouncem ent of verdicts, are held in 
public. I t  is p roh ib ited  to hold sessions in secret unless the 
unless specified in law  for the considerations of m orality and 
public order.
All m em bers of the m ilitary judicial body  and  the m ilitary 
prosecution  are law  graduates. They then  join the m ilitary 
academy, and  then  they  join the  national centre of judicial 
studies of the M inistry  o f Justice .
Ju dg es  in those courts are neutral. The accused persons are 
perm itted, in case of doub t of the judges’ neutrality, to chal­
lenge them  according to the law. A  law yer should be presen t 
alongside the accused in crim inal m atters in front o f the high 
m ilitary tribunal. The adjudicatm g process in crim inal m atters 
in fron t of the m ilitary  courts guarantees the accused the  right 
to have the verdict review ed by  m ore experienced legal mili­
ta ry  officers, and  to p resen t memos to  them , before the  verdict 
is ratified, and  this verd ict can only low er the sentence. The 
convicted person  m ay contest the  verd ict and  the P residen t of 
the Republic, according to  the law, has the pow er to refer cer­
tain  crimes to the m ilitary justice, based on the ir circum stances 
and  the ir gravity. This referral is decided according to objec­
tive criteria to preserve public interest, in alignm ent w ith  citi­
zens’ freedom s and  rights guaran teed  by  the  law.
The purpose of giving the m ilitary courts jurisdiction over 
civilians is the application of p rocedural m atters in accordance 
w ith  the M ilitary  Ju stice  Law  only. This does no t include the 
actual crimes and  punishm ent... w hich are dealt w ith  in accor­
dance w ith  the regular penal code w hich is applied as it is by 
all crim inal courts in the country.
6- Lawyers Association problems.
The governm ent is eager to prom ote the role of civil society 
w ith  all its com ponents, starting  w ith  the  professional associa­
tions, since freedom  of organisation and  m em bership rules are 
guaran teed  by  law. M any C onstitutional rulings assert this 
right. Law  no. 100/1993, know n as the law  guaranteeing the
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dem ocracy of syndicates, am ended by  law no. 5/1995, was 
issued in order to add  m ore transparency  and ensure high p a r­
ticipation in the  activities and  practices o f these institutions so 
th a t the rights of the m ajority  are guaranteed.
The B ar A ssociation is one of the  oldest syndicates in Egypt. 
Its cu rren t problem  goes back to internal conflicts related  to 
financial em bezzlem ents. Some lawyers, w ho w ere m em bers of 
the association, filed a  law suit requesting  its sequestration  to 
p u t an  end to the illegal actions of some of the board  m em bers. 
Then the legal process tha t is linked to the sequestration  sta rt­
ed, w ith  its practices and  consequences w hich are governed by 
judicial rulings. W h at is happening a t p resen t is re lated  to the 
im plem entation o f this verdict, and  the executive cannot in ter­
fere w ith  it. L aw yers’ efforts could help in resolving those dif­
ferences and  calm ing the situation.
7- Legal impact o f the Supreme Coiutitutional Court rulings.
The purpose of law  no. 168/1998 is to regulate the  retroactive 
effect of the  Suprem e C onstitutional C ourt rulings and  to 
exem pt from  this retroactivity  rulings related  to taxes. This 
am endm ent to article 3 o f the law  governing the C ourt came 
in the context of giving preference to  certain  legal orders to 
preserve h igher economic state interests.
The rep o rt m entioned the law  regulating ren t issues betw een 
agricultural landow ners and  farm ers, w hose goal is to balance 
the in terest and obligations of these tw o sections of society. 
A gricultural lands com ing u n der this law  represen t around  
9.5% of the total agricultural parcels in Egypt. N ine ty  percen t 
of those cases w ere settled am icably and  w ithout problem s.
The studies th a t accom panied law  no. 96/1992, and the p ro ­
gram  for its enactm ent, w ere conducted  w ith  dem ocratic dis­
cussions, w ith  the partic ipation  of all the political parties and 
in terest groups, and  the concerned scientific, and  civil associ­
ations. O pponents of this law  w ere no t subjected to pressure 
w hen expressing the ir opinion, b u t some of them  w ere stirring 
up trouble and  inciting violence, w hich led to legal action being 
taken  against them ... Tenants w ere incited to destroy  public 
and private p roperties ... w hich led to confrontation betw een 
them  and  the landlords. Security  forces intervened  to preserve 
security, o rder and  public and  private ow nership. The general 
prosecution  accused those individuals of crimes punishable by 
law, people like M r. Said A hm ad Al-Tokhi, M oham m ad 
Souleim an Fayyad, and  H am di H aykal, w ho w ere released 
after the investigation w as com pleted. ...



E q u a t o r ia l  G u in e a

T  he Constitution, adopted  in 1991, provides for a m ulti-parly  political sys­
tem. However, elections scheduled for N ovem ber 1998 w ere suspended due 
to the tense political situation. D issenting political parties are barely  to lera t­
ed and  some groups are b arred  from  open and  legal activity. In general, polit­
ical groups have a tenuous presence in political and  social life. P resident 
Teodoro O biang N guem a w as re-elected in 1996 for a new  seven y ear term, 
following an election process m arred  by  fraud  and  corruption. H e enjoys a 
w ide range o f pow ers, hard ly  consistent w ith  the  dem ocratic organisation of 
the republic and  the  separation of powers.

By the end o f 1997 the political situation show ed some im provem ent, 
particularly  after the N ational Political D ialogues w ere held in F ebruary  and 
A pril of 1997. The dialogues resulted in a docum ent tha t expressed the polit­
ical consensus o f the various groups. The agreem ent p rovided for, inter alia, 
the adoption of new  legislation to guaran tee political and  civil freedom s.

The political process in the country  becam e stagnant after the events of 
21 Ja n u a ry  1998, w hen the G overnm ent took harsh  m easures against the 
Bubi ethnic group. O n  21 J a n u a ry  1998, a  group of partisans belonging to 
an independent m ovem ent of the Bioko island allegedly attacked  m ilitary 
prem ises there. Some m em bers of the m ilitary w ere killed in the operation. 
The G overnm ent’s response to this attack  w as d isproportionate and  discrim ­
inatory. In  the following m onths the security  forces detained and  to rtu red  
m em bers of the Bubi ethnic group, cutting  off the  ears o f m any of them , rap ­
ing Bubi wom en, and  attacking and  looting B ubi property.

H u m a n  R ig h t s  S it u a t io n

The situation of hum an rights in the coun try  is very  grim. Serious hum an 
rights abuses w ere com m itted during  1997 and  1998, and  seem to follow a 
system atic and  consistent pattern . The U N  Com mission on H um an Rights 
has placed the situation in the country  under scrutiny, and  has appointed  a 
Special R apporteur, w ho visited the country  in 1997 and  1998. The Special 
R apporteu r stated  in his repo rt th a t the dem ocratisation process has gone 
backw ards in 1998, following the arm ed attacks o f Ja n u a ry  and  the subse­
quent d isproportionate repression.

Persecution of political opponents continues, as well as a rb itra ry  deten­
tion  and  to rtu re, and  rs aggravated by the repressive cam paigning against the 
Bubis and political opposition. Torture has always been a comm on practice, 
and  was increased against m em bers o f the Bubi ethnic group.

T here is a  general environm ent of im punity and  the  non-publication of 
laws and  regulations enhances the feeling of judicial insecurity  in the coun­
try. Law  6/1997 on Press and  Audiovisuals establishes a  set o f principles tha t
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are subject to arb itra ry  in terpretation. The G overnm ent m aintains a m onop­
oly over radio and  television broadcasting  and  all private press and  b ro ad ­
casting requires previous and  special authorisation  from  the G overnm ent.

T h e  J u d ic i a r y

E quatorial G uinea has a system  of ord inary  civilian courts com posed of 
low er provincial courts, tw o appeal courts and  a  Suprem e C ourt. O ne of the 
cham bers of the Suprem e C ourt functions as a Constitutional C ourt as well. 
T here exist also a num ber of trad itional tribunals in small villages or the 
countryside tha t apply custom ary law  or mediate in m inor civil and  criminal 
cases.

Ju dg es  are appointed  by  the P residen t and  serve for an  undefined term, 
basically until the Presiden t decides to dismiss o r to transfer them . Justices 
of the Suprem e C ourt are also appointed  by the President. Few, if any, of the 
judges are law  graduates and  legal tra in ing  of judges and  law yers is scarce 
and  its quality  low. The same individual sometimes perform s the tasks of 
both  the judge and  solicitor.

The judiciary in general is no t independent. O ne exam ple illustrating 
this took place on 18 A ugust 1997, w hen an Appeals C ourt forcibly dissolved 
the Progress P a rty  of E quatorial G uinea after finding its leader guilty of 
crim inal offences. The Appeals C ourt acted following a  previous decision 
taken  by the Council of M inisters on the same issue (dee below for other coded).

M ilitary  courts try  not only cases involving m ilitary personnel m  service, 
b u t also any  o ther offence w here national security  is allegedly involved. 
M ilitary  judges in general lack any legal tra in ing  and  use an old code of 
m ilitary crim inal procedure.

T h e  T r i a l  o f  M a y  1998

In M ay 1998, the G overnm ent publicly tried  116 persons, m ost of them  
belonging to the Bubi ethnic group. They w ere accused of having partic i­
pated  in the  attacks o f 21 J a n u a ry  1998. The trial, held in a  local cinema, did 
not com ply w ith  the m inim um  standards of a fair trial. It w as conducted 
before a  m ilitary tribunal o f live judges, all of w hom  w ere reported ly  m em­
bers of the dom inant Fang  ethnic group, using a sum m ary procedure. The 
defendants w ere not allowed enough time to p repare  the ir defence and  w ere 
m ostly provided w ith  m ilitary officers as legal counsel, although some w ere 
defended by  independent lawyers. Law yers for the defence suffered harass­
m ent during and after the trial, reported ly  from  m em bers of the G overnm ent 
(dee Coded below).
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The trial w as basically a mockery. I t w as clear tha t the  G overnm ent's 
intention was to teach a lesson to its political opponents and  to punish  those 
presum ed responsible for the attacks. A fter a tria l tha t lasted only a few 
days, m ost of the accused w ere convicted, and  15 w ere sentenced to death. 
The 15 did no t appear in court w hen the sentence was given. D ue to heavy 
international pressure, the sentence w as afterw ards com m uted by the 
President. The m ilitary tribunal did not allow the defence to advance allega­
tions or to challenge the p roo f on the basis tha t to rtu re  had  been used to 
obtain confessions. M any  of the 116 accused show ed evident m arks of hav­
ing been tortu red , including some w ith  broken  bones and  the ir ears cut off, 
b u t no legal m otion on tha t issue was even perm itted  by  the  tribunal.

C a s e s

J o se  O Io O bono  {lawyer}: L aw yer O lo O bono is a w ell-know n lawyer, 
criminal defender and  G eneral Secretary  of one of the parties th a t has 
applied for governm ent recognition. H e w as held in the public prison of 
M alabo and sentenced to five m onths incarceration  for the crime of “insult­
ing the G overnm ent”, as well as paym ent of a fine of 200,000 CFA  in addi­
tion to a  com pensation to the S tate of 15 million CFA (approxim ately US 
$25,000).

The action w as taken  against the law yer for his criticism of the au thori­
ties during an interview  w ith representatives of the Spanish press concern­
ing the death of his ex-client, M artin  Puye Topete. The conviction also relat­
ed to M r. O lo O bono’s claim for the body of M r. Topete on behalf of his fam ­
ily. Law yer O bono had  been released by the end of 1998.

Victoriano O b iang  A bogo {prosecutor}: M r. Abogo w as prosecutor in 
one of the appeals courts w hen he w as dism issed and fined by  a  presidential 
decree on 1 O ctober 1997. A ccording to the U N  Special R apporteur for 
Equatorial Guinea, there was no stated  reason for the dismissal o ther than  
“irregularities com m itted while in office". E ight days later, ano ther presi­
dential decree ordered him to spend five m onths in jail.



F r a n c e

I  n France's cu rren t F ifth Republic, enorm ous pow ers are  given to the 
President of the Republic, w ho is elected for a seven y ea r term  by direct un i­
versal suffrage. Jacq u es  Chirac becam e the fifth P residen t o f the Fifth 
R epublic on 7 M ay 1995.

The P res id en t appo in ts  the  P rim e M in is te r and, on the  la t te r ’s 
recom m endation, the o ther m em bers of the G overnm ent. The French 
constitutional system  consists of dual executive organs. The executive b ranch  
is headed  by “two chiefs”: the P residen t o f the Republic, as H ead  of State, 
and  the Prim e M inister, as H ead  of G overnm ent. The President of the 
R epublic is responsible for determ ining m ajor national goals, w hile the Prim e 
M inister is responsible for im plem enting national policy w ith  the aid o f the 
Cabinet.

The Presiden t appoints the president of the C onstitutional Council, 
brings m atters before the C onstitu tional Court, and  chairs the inter- 
m inisterial councils. H e also has the capacity  to prom ulgate laws and to 
subm it certain  governm ent bills to public referendum . The Presiden t is the 
guaran to r o f the independence o f the judicial b ranch  (Article 64); and 
presides over the H igh Council of the Ju d ic ia ry  (Coiueil Superieur de la 
Magutrature), w hich makes proposals or advises on the appointm ent of 
judges. The P residen t ensures the regular functioning of the organs of gov­
ernm ent and  the continuity  of the State.

The P res id en t does n o t in te rvene  in the  daily  ru n n in g  o f the  
G overnm ent. N evertheless, under the Fifth  Republic, the pow ers of the 
Presiden t are in terp re ted  broadly. Successive Presidents, w hen  presidential 
and  parliam entary  majorities have coincided, have not been lim ited to those 
listed in the Constitution.

The Parliam ent is com posed of two assemblies: the  first is the N ational 
Assembly, w hose m em bers are elected by direct universal suffrage for a  five 
y e a r term , and  the second is the Senate, elected for a nine y e a r term  by  indi­
rect universal suffrage, w ith  one-third  elected every th ree  years.

E l e c t i o n s

President Chirac announced tha t early legislative elections w ould be 
held in two rounds on 25 M ay and  1 J u n e  1997, so th a t the G overnm ent 
w ould  have a  clear m andate w ith  w hich to m ake key decisions on the 
E uropean  M onetary  U nion in 1998. The left, led by Socialist P a rty  First 
Secretary, M r. Lionel Josp in , w on a solid N ational A ssem bly m ajority in the 
tw o rounds o f balloting. P residen t C hirac nam ed M r. Jo sp in  Prim e M inister, 
and  he w en t on to form  a  governm ent com posed prim arily  of Socialist 
m inisters, along w ith  some m inisters from  parties allied w ith  the left. In  his
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first speech to  the N ational A ssem bly as Prim e M inister, he prom ised a 
series o f social, judicial, constitutional and  im m igration reform s. H e 
prom ised to uphold  the independence o f the  judiciary, and  announced the 
end of m inisterial interference in judicial inquires into political corruption.

Presiden t Chirac established plans for the  reform  of the  judicial system, 
calling for g reater judicial independence, b e tte r p ro tection  o f the  p resum p­
tion  o f innocence and  sim plified legal p ro ced u res . A ccordingly, he 
announced the establishm ent of a 21-m em ber comm ission headed by  Pierre 
Truche, president of the C ourt of Cassation, charged w ith  reporting  to  the 
governm ent on how  to achieve such reform s (dee below).

H u m a n  R ig h t s  B a c k g r o u n d

There w ere reports of shootings, killings and  ill-treatm ent by  law 
enforcem ent officers, sometimes accom panied by  racist insults. T here w ere 
long delays in the judicial investigations o f such cases and  it w as evident 
that, in some instances, there  w as a  lack o f thoroughness in the conduct of 
the inquiries.

The 1986 an ti-terrorism  law  provides for a  centralised court th a t deals 
exclusively wnith cases relating to terrorism ; the prosecutors in this court 
have special pow ers o f arrest, search and  prolonged detention m  police cus­
tody, up to 96 hours (as opposed to  48 hours in regular courts), and  the 
accused persons do not have the same rights in determ ination of guilt as in 
the ord inary  courts. Law yers are perm itted  to  get in touch  w ith  the ir clients 
only 72 hours after arrest. D elays in issuing judgem ents in terrorism  cases 
are extravagant. In  the C halabi case for instance, 14 detainees spent at least 
four years in detention before a  sentence w as handed  dow n in early 1999, 
and  the six accused w ere released after having spent betw een 32 and  39 
m onths in prison.

The case involved 138 suspects of N o rth  A frican origin w ho w ere 
accused of supporting  violent groups in Algeria. The individuals w ere a rrest­
ed in 1994 and  1995; 27 o f them  have been in detention  since then. The trial, 
w hich ended in O ctober 1998, took place in a  gym nasium . D efence lawyers 
and  hum an rights groups denounced the trial as a “circus”.

The presum ption o f innocence in terrorism  related  cases is no t always 
respected, and  the “juged d’irutruction" have a tendency  to s ta rt the ir inquiry  
w ith  a  p resum ption of guilt, using com plicated and  long interrogation  
procedures. This anti-terrorism  legislation is in clear derogation of the 
fundam ental hum an rights guaran teed  by  the F rench  Constitution, as well 
as international hum an rights instrum ents to w hich F rance is a  party.
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T h e  J u d i c i a r y

The C onstitution o f 4 O ctober 1958 provides the institutional basis for 
the Fifth  Republic. A ccording to Article 64 o f the C onstitution, the President 
o f the Republic is the guaran to r of the  independence o f the  judiciary. H e is 
assisted in this task  by  the Corwe.il Superieur de la Magidtrature, described 
below.

C o u r t  S t r u c t u r e
The judicial system is com posed of local courts, 35 regional C ourts of 

Appeal, and  the C ourt of Cassation. The judicial b ranch  in F rance m akes a 
basic distinction betw een adm inistrative courts and  civil and  crim inal justice.

A d m in is t r a t iv e  C o u r t s
A dm inistrative courts are com posed o f th ree  levels: the Corueild’Etat, the 

A dm inistrative C ourt of A ppeal and  the adm inistrative courts. All disputes 
regard ing  the public sector are heard  by adm inistrative courts. The suprem e 
court o f the adm inistrative h ierarchy  is the Council o f State {Corueild’Etat) , 
w hose m em bers are p ro tected  by  a statu te guaranteeing the ir independence. 
The Council of State functions as bo th  a  court and  a consultative body.

As a  court it considers points of bo th  law  and  fact. It rules directly on 
the legality of the m ost im portan t adm inistrative acts. In  addition, it acts as 
a court o f appeals for decisions issued by  the adm inistrative courts and 
adm inistrative appellate courts. In  this capacity, the Council of State is the 
court of final appeal in disputes involving the state and  the  public entities. It 
m ay also review  and  annul regulations signed by  the  P residen t of the 
Republic or the Prim e M inister, thus providing citizens w ith  recourse 
against arb itra ry  use of pow er by  the state.

As a consultative body, the Council of S tate serves as the G overnm ent’s 
legal advisor, exam ining bills before they  are deliberated  a t C abinet level, as 
well as certain  d raft decrees. The G overnm ent m ay seek the opinion of the 
Council o f S tate on a  variety  o f legal questions.

G overnm ent services are also subject to  b u dg eta iy  checks by  the m agis­
trates of the  State A udit C ou rt (Cour ded CompteS), w hich is assisted by  the 
regional aud it courts. The State A udit Court, w hich has a repu tation  for 
independence, audits the accounts of all the  state paym asters and  treasurers.

C iv il  a n d  C r im in a l  C o u r t s  (l ’O r d r e  j u d ic ia ir e )
A t the h ighest level, there  is the C ourt of Cassation, w hich reviews 

points o f law  in appeals m ade against the decisions o f the  appellate courts.
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The C ourt of Cassation is com posed of civil cham bers and  a t least one crim ­
inal chamber.

U nder the C ourt of Cassation are C ourts o f A ppeal w hich review  points 
of law  and  fact in decisions issued by  the lowest-level courts, w hich are 
them selves divided into tw o distinct branches: civil and  crim inal courts.

A t the first instance, there are Civil C ourts and  judges o f instruction  tha t 
investigate crimes. T here are also tw o specialised courts th a t look into such 
m atters as com m ercial and  labour disputes.

Cases o f serious crimes are tried  by  the Cour d ’A^dued, w hich differ from 
o ther French  courts in th a t they  are com posed of a presiding judge and  tw o 
assessors w ho are professional m agistrates, along w ith  nine ord inary  citizens 
w hose nam es are draw n by  lot from  the electoral registers. A nother pecu­
liarity  of the Cour d'AjdUfed is th a t the ir decisions m ay no t be appealed; 
appeals m ay be m ade to the C ourt of Cassation on points o f law  only.

T h e  C o n s t it u t io n a l  C o u n c il
Com posed o f nine members, the C onstitutional Council is responsible in 

particular for overseeing the p roper functioning o f elections and  for ruling 
on the constitutionality  o f organic laws and  legislation subm itted to it. Such 
a  ru ling  is m andatory  w ith  regard  to the rules o f p rocedure o f the tw o assem ­
blies and  organic laws, and  is optional in the  case of ord inary  laws and  in ter­
national treaties and  obligations.

O n  26 Ja n u a ry  1999, the Constitutional Council, in a  controversial 
move, g ran ted  P residen t Chirac im m unity from  prosecution  in connection 
w ith  a  scandal during  his tim e as m ayor of Paris, w hen  some 300 political 
allies w ere allegedly paid for fake jobs in the municipality. The P residen t of 
the C onstitutional Council, R oland D um as, was him self u n der investigation, 
accused of em bezzlem ent and  complicity in the m isappropriation  of funds in 
the E lf A quitaine affair.

T h e  H ig h  C o u n c il  o f  t h e  J u d ic ia r y
According to the Constitution, the H igh Council o f the Judiciary , 

(C SM ), is p resided over by  the P residen t of the Republic. The M inister of 
Ju stice  is an  ex officio V ice-President. The m em bers o f the C S M  are 
appointed  by  the  President of the R epublic u n der the term s laid dow n by  an 
organic law. The Council recom m ends the appointm ent, discipline, transfer 
and  rem oval of judges in the regular judiciary  to the H ead  of State. The sit­
ting m agistrates are appointed  by the CSM .

The C S M  makes proposals for the appointm ent of judges to the C ourt 
of Cassation and  of Presiding Ju dg es  to the C ourts of Appeals. W ith  regard
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to o ther judges, the Council gives its opinion, u n der the conditions stipulat­
ed by  the organic law, on the proposals o f the M inister o f Justice .

According to Articles 64 and  65 o f the Constitution, the  C S M  acts as the 
disciplinary council for judges. In such cases, it is p resided over by  the 
P resident o f the C ourt of Cassation.

M s. E lisabeth Guigou, M in ister of Ju stice , subm itted  a  bill regarding 
the  exceptional recruitm ent of judges and  modifying the conditions of 
recruitm ent of the advisers (conseillers) of the Cour d ’AppeL in extraord inary  
service to the Council o f  M inisters. The purpose o f the bill is to authorise 
th ree  exceptional com petitions w hich will allow the recruitm ent of addition­
al judges in 1998 and  1999, and  relax  the m ethod of recruitm ent o f the 
Conseillers or advisers of the Cour dAppcL in ex traord inary  service.

The Truche Commission
The Com mission w as established on 21 Ja n u a ry  1997. I t is com posed of 

21 m em bers. Its objective is to review  and  exam ine the cu rren t role and  func­
tion o f justice in France. I t w as designed prim arily  to consider how  to ensure 
be tte r independence o f the judiciary, in particu lar in relation to the connec­
tion betw een the p rosecu tor and  the M inistry  of Ju stice  and  to take into 
account the principle o f the presum ption o f innocence. The Commission was 
chaired by  Pierre Truche, first president of the C ourt of Cassation and six 
judges, four lawyers, tw o journalists, tw o advisers of the  state and  one finan­
cial inspector.

The 120 page report, w hich w as drafted  w ithin six m onths, m aintained 
the connection betw een the prosecutors and the M inistry  of Ju stice . I t sug­
gested w ithdraw ing  the pow ers of the instruction  judges in deciding during 
the pre-tria l period; enhancing pro tection  for detainees; forbidding the 
M rnrstry of Ju strce  from  reopening investigations and  authorising  them  to 
establish a dialogue on the same m atters w ith  the prosecutors. The report 
also enlarges the public aspect of inquiries during the process o f investiga­
tion, therefore ending the confidential p rocedure established by law. The 
main recom m endations included the following:
• The judicial police will no t be d irectly  linked to the M inistry  of Ju stice  

and  the instruction  judge will no longer be the judge of detention. The 
law yers will be able to intervene from  the first m om ents of the arrest, 
and  the interrogations will be recorded, so as to end police abuse and 
brutality.

• The com plaints of the detainees against judges will be exam ined by  the 
exam ination commissions w ith in  the com petence of the court of appeal. 
These commissions are com posed of a  sitting judge or prosecu tor of the 
court of appeal (dependm g on w hether the com plarnt w as against a 
judge or a p rosecutor), an adviser o f the adm inistrative court of appeal
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and  a  m agistrate of the regional court of accounts. T heir decisions are not 
subject to appeal.
• The form ula of oath for judicial office w ill be m odified w ith  respect to 

the  obligation of confidentiality.
• The C S M  will be com posed m ostly o f non-judges or m agistrates. The 

C S M  is chaired  by  the Presiden t of the Republic; the  C S M  will be the 
d isciplinary body  o f the m agistrates, including the prosecutors.

• The pow er o f the M inistry  o f Ju stice  will be dim inished. Its role will be 
lim ited to proposing candidates for judicial office; how ever it will not 
vote. The M inistry  of Ju stice  will take into account the opinions of the 
CSM .

• The appointm ent o f prosecutors will take place upon  proposals by  the 
M inistry  o f Ju stice  and  the opinion o r notification of the  C S M  will be 
sought.
O n  10 M arch  1998, the Syndicatde LaMagwtrature opposed the reform  of 

the p rosecu to rs’ statu te on the grounds tha t it w ould  give them  the status of 
civil servants instead of granting  them  independence. In  the meantime, 
Presiden t C hirac has backed the reform , including th a t o f the Condeil 
Superieur de la Magidtrature, especially in relation to the appointm ents of the 
prosecutors.

Resources
O n  7 N ovem ber 1997, the  Special R apporteu r on the Independence of 

the Ju d ic ia ry  sent a com m unication to the  G overnm ent of F rance regarding 
a  6 N ovem ber 1997 dem onstration, in w hich m ost o f the 33,000 French  
law yers partic ipated . The event w as organised in o rder to  d raw  the a tten ­
tion o f the G overnm ent to the lack of hum an and  financial resources o f the 
French  justice system, w hich has resulted  in a  large backlog of cases in the 
courts.



G u a t e m a l a

G  uatem ala is a  republic organised u n der a C onstitution w hich w as am end­
ed in 1985 and  1994. The C onstitution provides for the division o f pow ers 
am ong an executive branch, the legislature and  the judiciary. The President 
of the R epublic is the H ead  of G overnm ent and  State, and  serves for a  sole 
term  of four years. The last elections w ere held in 1995, w hen M r. Alvaro 
A rzu w on the presidency, as well as a m ajority  in the 80-seat unicam eral 
Congress.

The reform  of the judiciary  has becom e the key elem ent in the im ple­
m entation of the 1996 Peace A greem ents betw een the G overnm ent and  the 
guerrillas, w hich have stalled during  the last two years. By the end of 1998, 
Congress passed im portan t legislation and  am endm ents to the Constitution 
that, if ratified by the people, w ould  become a  sound basis fo r the  reform  of 
the judiciary, and  a  move tow ards independence and  effectiveness in p ro ­
tecting  hum an rights. The grow th  o f the crime rate  and the w idespread feel­
ing of insecurity, fostered by the inability or unwillingness o f judicial agents 
to act, have altogether enhanced a  situation of im punity  in the country.

H u m a n  R ig h t s  B a c k g r o u n d

Since the signing o f the 1996 peace accords, the hum an rights situation 
in G uatem ala has changed  dram atically. O n  29 D ecem ber 1996 the 
A greem ent on a  F irm  and  L asting Peace w as signed in G uatem ala City, 
pu tting  an end to 36 years of internal conflict. This A greem ent w as p reced­
ed by  several o ther agreem ents, w hich provided a fram ew ork for the recon­
struction  o f the country  on the  basis o f respect for dem ocracy and  hum an 
rights. A m ong these Agreem ents, tw o are of d irect im portance for hum an 
rig h ts  and  the  fun c tio n ing  o f the  jud ic iary , the  A greem en t on the  
Establishm ent o f the Com mission to C larify P ast H um an Rights Violations 
and Acts of Violence th a t have caused the G uatem alan Population to Suffer, 
signed in Oslo in J u n e  1994, and  the A greem ent on the S trengthening  of 
Civilian Pow er and  on the Role of the A rm ed Forces in a D em ocratic 
Society, signed in M exico C ity on 19 S eptem ber 1996. As a  result o f the 
im plem entation of these agreem ents, the  situation o f hum an rights in 
G uatem ala has im proved substantially  in com parison w ith  previous years, 
bu t fu rth er progress has been ham pered by the  persistence o f hum an rights 
violations and  the  inability  o f the judiciary  to adequately  deal w ith  them.

The political and social situation in G uatem ala is the origin of m any of 
the conflicts. M any  o f these conflicts derive from  the incom plete or insuffi­
cient im plem entation o f agreem ents relating  to land  and  labour reform s.

D uring  the  period u n der rep o rt G uatem ala has continued to be the focus 
o f international concern and  support. The U nited  N ations M ission for
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G uatem ala (M IN U G U A ) rem ains in the country, w ith  its m andate ex tend­
ed until the y ea r 2000. The In ter-A m erican system of p ro tection  of hum an 
rights has focused its attention  on G uatem ala as well, m ainly as a result of 
serious violations of the Inter-A m erican Convention of H um an Rights in the 
context of the application of the death  penalty  in the country  (dee below). The 
Inter-A m erican Com mission of H um an Rights visited the country  in A ugust
1998, and  will publish its rep o rt in Ju n e  1999. In  M ay 1998 the U N  
Com m ittee against Torture exam ined G uatem ala’s report. Am ong the factors 
ham pering the  im plem entation of the Convention on Torture, the comm ittee 
pointed out “serious quantitative and  qualitative insufficiencies, in the jud i­
cial organ, the Public P rosecutor and the police" and  “frequent cases of 
intim idation to judges, prosecutors, w itnesses, victims and  the ir relatives”.

T h e  C o m m is s io n  f o r  H is t o r ic a l  C l a r if ic a t io n  a n d  Im p u n it y
In  D ecem ber 1996, a join t am nesty w as envisaged as p a rt of the Peace 

A ccords. It w as consequently  enacted as the Law  on N ational Reconciliation 
(dee Attackd on Judtice 1996). The law has reported ly  been applied narrowly, 
w ithout b road  coverage of comm on crimes com m itted for non-political p u r­
poses. However, it has also been repo rted  tha t due to a generalised climate 
of im punity tha t makes prosecution of hum an rights violations difficult, 
there  is not even the need to appeal for exem ption th rough  the am nesty law.

The Com mission of H istorical C larification (C E H , or Comuidn de 
Edclarecimiento Hidtdrico), established under the 1996 peace accords, com plet­
ed its w ork  by  the end of 1998. Its report, Guatemala, Memory of Silence, was 
published in F ebruary  1999. In  this report, the C E H  details a series of 
hum an  righ ts v io lations and  estab lishes genera l responsib ilities. 
U nfortunately, the G overnm ent has accepted neither the rep o rt no r its con­
clusions. The findings of the C E H  w ere preceded  by those of the report 
Recovery of Historical Memory from the A rchbishop’s Office for H um an Rights. 
Bishop G erardi, the head of the Office, w as m urdered  tw o days after he p u b ­
licly presented  the repo rt in April 1998.

D uring  the tim e of investigation, the C E H  faced significant obstacles 
concerning access to evidence and  docum ents in the hands of the military. 
The C E H  requested  m any times tha t certain  docum ents be handed over by 
m ilitary authorities bu t received a negative response, and  the argum ent tha t 
the requested  docum ents w ere “state secrets”, or classified as com prom ising 
state security.

The same problem s ham per the ability o f prosecutors and  private a tto r­
neys to have access to the evidence necessary to successfully pursue a case. 
This is so in spite of Article 30 of the C onstitution w hich declares the right 
o f every person to have access to all docum ents p roduced  by  the adm inis­
tration. In any case, it is argued tha t the decision on the secret character of 
any docum ent should be taken  by a judge, and  no t by  the m ilitary itself.
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Furtherm ore, in m any o ther cases evidence has been tam pered  w ith  by 
state authorities, or the police and o ther auxiliary bodres have shown 
reluctance to take action or to collaborate w ith  the w ork  of judges and 
prosecutors. Ju d g es  and prosecutors have also show n reluctance to exercise 
the ir legal pow ers to investigate, prosecute and try, due to num erous threats 
and intim idation from  m side and  outside the judiciary. In  addition, credible 
reports pointed  out tha t the clandestine security  apparatus w hich existed 
during  the tim e of m ajor internal arm ed conflict has no t been deactivated 
and constitutes a m ajor obstacle to ending im punity in the country.

The case o f M yrna  M ack  illustrates the difficulty of the G uatem alan 
judiciary in im partially  and  effectively dealing w ith  past and  p resen t hum an 
rights violations. M yrna  M ack w as an anthropologist assassinated in 1990, 
allegedly by m ilitary agents. It w as m any years before an indictm ent of the 
suspects w as issued. The reasons for the delay include the fact tha t the case 
w as successively dealt w ith  by  different courts, evidence held by  the m ilitary 
w as denied, pu rported ly  because it constituted  “state secrets”, and  the main 
wrtnesses w ere th reatened  and  fled the country  or w ere assassinated. In 
J u n e  1998, the three high-ranking officials accused of being the minds 
behind M ack ’s m urder w ere indicted by the prosecutor; the trial is due to be 
held in 1999.

A nother illustrative case is tha t o f the 1995 m assacre at the Xam an 
ranch. Again in this case the evidence was retained  or intentionally lost or 
altered  by the m ilitaiy. In O ctober 1998 the p rosecu tor resigned due to 
th reats  received and  subsequently  left the country. Ju dg es  and  attorneys 
w ere also subject to threats.

This situation, together w ith the perceived grow th  of comm on crim inal­
ity, has prevented  the various judicial institutions from providing institu ­
tional protection  to the citizens. This in tu rn  has fu rthered  the real or per­
ceived feeling of insecurity  am ong the population, and  prom pted  individuals 
to take the law  into the ir own hands. F requen t reports of lynching o f crim i­
nal suspects dem onstrate the popu lar d istrust of the judiciary  and  auxiliary 
bodies such as the police, w hich have continually failed to act.

D ue to threats and  intim idation (see below), judges and  prosecutors avoid 
dealing w ith  the m ost serious cases of hum an rights violations. A dditionally  
old or inadequate laws, boycotts from  parties to the proceedings, endless 
prelim inary  or ancillary questions, and challenges to jurisdiction, judges or 
p rosecutors, resu lt in lengthy trials. The 1985 Law of Am paro, H abeas 
C orpus and  U nconstitu tionality  m akes available to the parties a recourse 
tha t is supposedly to be used solely on an exceptional basis b u t is now  rou­
tinely invoked.
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T h e  J u d i c i a r y  

S t r u c t u r e
The judicial organ (organumo judicial) is com posed of the court system 

and  the Office o f the Public P rosecutor (Mlnu/terio Publko) as an auxiliary 
body. The court system  consists of the Suprem e Court, appellate high courts 
and  low er courts. T here exist also specialised courts for labour and  juvenile- 
related  m atters, as well as a C onstitutional Court.

Article 203 o f the Constitution provides for the  independence and  exclu­
sivity of the judicial function. N evertheless, the organisation of the judiciary 
in G uatem ala is characterised  by  a  concentration  of different pow ers in the 
Suprem e Court, and  its dependence on the  political power.

The Office of the Public P rosecu to r is in charge of investigation and 
prosecution  of offences. Its head, the Prosecutor-G eneral, is appointed  by 
the Presiden t o f the R epublic for a period of five years.

A p p o in t m e n t  P r o c e d u r e
The Justices  o f the  Suprem e C ourt are appo in ted  by Congress from a 

list subm itted by  a  plural commission (dee Attacks on Justice 1996). Congress 
also appoints the judges of the A ppeal C ourts (Articles 214 and  217 of 
C onstitu tion). Suprem e C ourt Ju stices  serve a  period of six years w hereas 
o ther judges serve for a renew able period o f five years.

All judges are entitled to an im peachm ent process as a  p rio r step before 
facing crim inal charges rn a  regular court. As for rem oval, the  Ju stices  of the 
Suprem e C ourt are to  be im peached in Congress, w hile low er court judges 
are to be im peached before the Suprem e Court. D iscip linary  sanctions are 
applied by  the Suprem e C ourt upon  a recom m endation by  the  supervising 
body.

A d m in is t r a t io n  a n d  R e s o u r c e s
The Suprem e C ourt appoints the  adm inistrative and  auxiliary person­

nel. I t  is also in charge of disciplining and  sanctioning judges and  adm inis­
trative personnel (Article 54.d  Law  of the Jud ic ia l O rgan). The president of 
the Suprem e C ourt adm inisters the  jud iciary ’s budget, (Article 55.e), and 
perform s the task  of supervising the  tribunals, (Article 56), w ith  very  broad  
pow ers to investigate and  m ake recom m endations.

S t r e n g t h e n in g  D e m o c r a c y  a n d  t h e  R e f o r m  o f  t h e  J u d ic ia r y
The A greem ent on S trengthening  of Civilian Pow er provided for w ide- 

ranging reform s in o rder to prom ote hum an rights, am ong them  the  reform
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of the judiciary  and  o ther agents in charge o f pro tecting  hum an rights. In 
M arch  1997 a Com mission on the S trengthening  of the Ju stice  System  was 
set up, w ith  the task  of p reparing  a  set o f recom m endations to carry  out the 
reform  of the judiciary. The Commission, w hose m andate w as originally six 
m onths, had  issued its final rep o rt by  the m iddle of 1998. This repo rt 
addressed the causes for the lack of independence of the judiciary, and 
advanced a series of recom m endations for m odernisation of the  judiciary, in 
addition to constitutional am endm ents necessary to support its reform .

W hile the Com mission on the S trengthening  of the Ju stice  System  was 
still in function, the G overnm ent p resen ted  to C ongress its own proposals 
for legislative and  constitutional am endm ents. A  m ulti-parly  parliam entary  
commission then  discussed the governm ent proposals and  accepted  opinions 
from  civilian groups. In  O ctober 1998 Congress approved  a set of constitu­
tional reform s related  to the judiciary  tha t have y e t to be ratified in a  popu­
lar referendum .

The following are the m ost significant am endm ents to the Constitu tion 
approved  by  Congress:
• The pow ers vested in the Suprem e C ourt have been altered. The new  

rules establish a  separation  of jurisdictional functions from  adm inistra­
tive ones by  means o f the creation o f an  adm inistrative cham ber w ithin  
the Suprem e Court, com posed o f three judges and  assistants. The cre­
ation of an  independent Council of the Ju d ic ia l C areer (Coruejo de La 
Carrera Judicialf) is also envisaged by  the reform . The fu ture law  setting 
ou t its functions will spell ou t requirem ents for candidates for the jud i­
ciary and  criteria for prom otion and  discipline.

• The com position of the Suprem e C ourt and  the  m anner of electing its 
m em bers have been modified. The num ber of Ju stices  of the Suprem e 
C ourt has been raised  to 15, and  tw o o f them  will be replaced every tw o 
years.

• The concept o f "judicial career” already existing in Article 209 o f the 
C onstitu tion has been fu rther developed. The new  Article sets ou t the 
basic principles upon  w hich the law  o f the judicial career will be elabo­
rated.
This am endm ent pu rports  to reduce the w o rk  of the Suprem e Court, 

allowing the judges to give p riority  to the ir jurisdictional tasks ra th e r than  to 
the ir adm inistrative and  disciplinary ones. The reform s are also aim ed at 
enhancing the professionalism  and  efficiency of the judiciary.

However, by  the end o f 1998 there  was no proposal in the Parliam ent for 
a  law  on judicial career.

The A greem ent on S trengthening  of Civilian Pow er provides also for the 
reform  and  strengthening o f the Office o f the Prosecutor. Significant efforts 
w ere m ade to im prove professional skills am ong public p rosecutors in 1997
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and  1998, b u t the m ain problem s still rem ain unaddressed. The Office of the 
Public P rosecutor lacks the necessary resources th roughou t the country. 
M ost of the resources tend  to be concentrated  in the  capital ciiy. The causes 
of the p rosecu to r’s ineffectiveness have been attribu ted  m ainly to the lack of 
adequate train ing  and  the absence of a  clear crim inal policy w ith  clear p ri­
orities and  m ethods.

Additionally, the Public P rosecu to r’s office and  the national police do 
no t adequately co-operate w ith  each other. The p rosecu tor is in charge of the 
investigation and  leads police activity in th a t regard . N evertheless, the police 
reported ly  often act w ithou t notifying the p rosecutor or w ithou t his p res­
ence, negatively affecting the investigation. The prosecution  is then  ineffect­
ive, since m uch of the evidence has no t been collected in full com pliance w ith  
legal standards. F o r this to  change, collaboration betw een prosecutors and 
police should be enhanced, adequate training should be provided, and  police 
investigations should conform  to prosecutorial standards.

Finally, the  A greem ents p rovided also for am endm ents of laws and  the 
C onstitu tion so th a t the rights of indigenous peoples to  use the ir own lan­
guage and  custom ary law  be respected. A lthough substantial progress has 
been m ade in this regard, m uch rem ains to be done. The Public D efender 
has been created  and  the Code of Crim inal Procedure has been am ended, 
allowing com m unity justices of the peace to take into account M ayan  cus­
tom ary law  w hen  settling cases involving M ayan  people.

As for the lack of a coherent and  co-ordinated  crim inal policy, in 
Septem ber 1997 an agreem ent was signed by  the  A ttorney  General, the 
Presiden t of the Suprem e C ourt and  the M inister of the Interior, (Min 'uterio 
de Gobernacion), creating a  co-ordinating organ for the  Ju stice  Branch. This 
body elaborated  on a  docum ent on crim inal policy. A lthough this docum ent 
w as p resen ted  publicly, it has no t been passed into law  and  therefore lacks 
any legal force, w ith  the  resu lt that, by  the end o f 1998, the  different institu ­
tions related to the judiciary  still do no t share a set of com m on guidelines.

A p p l ic a t io n  o f  t h e  D e a t h  P e n a l t y  w it h o u t  D u e  P r o c e s s  o f  La w
In 1995, D ecree 14-95 extended the death  penalty  to cases of k idnap­

ping no t resulting in death of the  victim  (Article 201 of Crim inal Code). This 
extension constitutes a  b reach  o f G uatem ala’s obligations u n de r the 
A m erican Convention of H um an  Rights, w hich prohibits the  extension of 
capital punishm ent to cases to w hich it w as no t applicable a t the m om ent of 
ratification of the Convention.

By the end of 1998, 35 individuals had  been sentenced to death. O f 
these, 21 w ere convicted u n der the am ended provision in the Crim inal Code 
extending the penally  to cases o ther than  those existing a t the tim e of 
G uatem ala’s accession to the  A m erican Convention. C ontrad ictory  ju risp ru ­
dence exists w ith  regard  to this issue. Some courts have sentenced persons
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to death  applying the am ended provisions, while o ther courts have acquitted  
the accused on the grounds th a t the am endm ent is no t applicable because of 
the prohibition in the  A m erican Convention.

M ost of the cases involving the  death  penalty  presen ted  serious proce­
dural problem s. The case o f M anuel C oronado presents an  exam ple of the 
application o f the death  penalty  in a m anner th a t violates the Convention, 
along w ith  o ther serious p rocedural flaws. M anuel M artm ez C oronado was 
executed on 10 F ebruary  1998 w hile the Inter-A m erican C ourt o f H um an 
Rights w as still considering issuing p recautionary  m easures upon  the 
request o f the In ter-A m erican Commission. The p recau tionary  m easures 
w ere to  entail the postponem ent of the execution until the C ourt decided on 
the case. The G uatem alan Suprem e C ourt considered th a t the Inter- 
A m erican C ourt did no t have jurisdiction on the  issue and  allowed the exe­
cution to proceed. The case had  been b rough t to the Inter-A m erican C ourt 
because of serious procedural deficiencies. This is no t the only case in w hich 
a m easure issued by  the In ter-A m erican bodies w as not respected.

In  the m idst of the debate about the death  penalty, some groups initiat­
ed a cam paign to annul G uatem ala’s acceptance of the com pulsory jurisd ic­
tion  of the Inter-A m erican C ourt. A fter ratifying the Convention, G uatem ala 
accepted the com pulsory jurisdiction o f the court by  an executive decree. 
C urren tly  there  is a petition to declare this executive decree unconstitu tion­
al on the  grounds o f non-com pliance w ith  internal constitutional require­
m ents, thus declaring null and  void G uatem ala’s acceptance of the jurisd ic­
tion of the In ter-A m erican Court. A t the end of 1998 the case w as still p end­
ing before the  constitutional court.

In t im id a t io n  a n d  T h r e a t s  t o  J u d g e s , P r o s e c u t o r s  a n d  W it n e s s e s
The harassm ent of judges and  prosecutors has become one of m ost com ­

m on practices affecting the judicial system  in G uatem ala. It is also one of the 
m ain causes for its ineffectiveness, together w ith  w idespread corruption.

By the end of 1996 C ongress passed a  Law  of P rotection  of Procedural 
Subjects and  o ther persons linked to the crim inal justice system  (D ecree 70­
96). The purpose of this law is to provide pro tection  to judges, prosecutors, 
defence attorneys, victims and  w itnesses. The law  en tered  into force in 
J a n u a ry  1997 under the m onitoring and  responsibility of the Office of the 
Public Prosecutor. However, experience has show n tha t the im plem entation 
of this law  suffers from  serious shortcom ings. First, the law  is restricted  to 
providing bodyguards to th reatened  individuals. Second, the corps of body­
guards or police include form er m em bers o f the  crvil defence patrols or o ther 
param ilitary  groups, constituting a  m ajor th rea t ra th e r than  protection  to 
persons under the ir care. Third, the resources available have been insuffi­
cient so far to m eet the basic needs o f such a mechanism .



Centre for the Independence o f Judges and Lawyers 144

C a s e s

Ir is  J a z m m  B a rrio s  A gu ila r and  M ore lio  R ios {judges}: The two 
judges received death  th reats  by  phone. They w ere p a rt of the bench tha t 
convicted tw o ex-functionaries of the G overnm ent for the assassination of 
the student M ario Alioto. They reported  the death  threats on 17 N ovem ber 
1997.

S ilv ia  J e re z  R om ero  {prosecutor}: She w as shot dead w hile driving her 
car on 20 M ay  1998. Ju stice  J e re z  Rom ero w as dealing w ith  several high- 
profile cases o f kidnapping, killings, and  d rug  trafficking. Those presum ed 
responsible for her m urder w ere arrested  some days later b u t they  m anaged 
to flee. Furtherm ore, the main w itness to her m urder w as killed afterw ards 
in his w orkplace.

G ustavo  de L eon  R odas {lawyer}: L aw yer Leon w as w ork ing  on chil­
dren's rights for Casa Alianza, a  hum an rights N G O  based in G uatem ala 
Cily, w hen he was th reatened  by the ex-M ilita iy  Com m issioner Carlos 
M orales Sosa. H e received the threats on 22 Ja n u a ry  1997, the day the 
courts convicted M orales Sosa for the m u rd er o f a street youth  in 1993. 
Law yer Leon had  been instrum ental in the conviction of M orales Sosa, in his 
capacity  as legal counsel for the  victim ’s relatives; he w as told  by M orales to 
face the consequences. D uring  the tria l itself, some w itnesses for the p rose­
cution received threats, and  w ere offered m oney as a  bribe, “o r else". Law yer 
Leon has often been subjected to th reats  for his w o rk  as a  lawyer, and  fears 
for his security  and  physical safely.

M iriam  M aza  Tujillo {judge in a first-level court in the D epartm ent of 
Quiche}: A  grenade w as th row n into her office on 10 F ebruary  1998; the 
police intervened, evacuating the building and  deactivating the explosive 
device. Ju d g e  M aza w as dealing w ith  cases involving m em bers of param ili­
ta ry  groups accused o f serious hum an rights violations. The attack  against 
Ju d g e  M aza’s office p rom pted  a  mobilisation of the  Ju d g es  and  M agistrates 
A ssociation in h er support, denouncing the  continued threats and  harass­
m ent against m agistrates in the country. Ju d g e  M aza had  also received 
threats to w ithdraw  from  the cases she w as dealing w ith  or otherw ise her 
fam ily w ould face the consequences. The authorities have no t y e t acted  upon 
these events.

H e n ry  M o n ro y  {judge in a  first-level crim inal court}: H e resigned his 
post on 24 M arch  1998, allegedly due to  harassm ent and  th reats  he had  
received during the past year. H e w as the  judge for the case of anthropolo­
gist M yrna  M ack's m urder in 1990, and  he ordered  the crim inal proceedings 
to sta rt in Jan u ary . The threats s ta rted  im m ediately thereafter. Later, in 
February, he took up the case of the m urder of Bishop G erardi for investi­
gations and  the pressure on him  augm ented.

J u d g e  M on ro y  denounced  p ressures from  the  secretaria t o f the 
Suprem e C ourt and  also from  the  secretariat of the S trategic Analysis
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Presidential Com m ittee not to open investigations into the m urder of Bishop 
G erardi.

R o n a ld  Q c h ae ta  {lawyer}: M r. O chaeta  is D irecto r o f G uatem ala’s 
A rchb ishop’s H um an Rights Office based in G uatem ala City, and  w orks 
nation-w ide. H e has received frequen t th reats  for his w ork  as a  hum an rights 
defender during the last few  years, b u t during  1998, the harassm ent against 
him  increased due to his dem ands for investigations into the assassination of 
Bishop G erardi in A pril 1998. L aw yer O chaeta  w as defam ed in the press 
and  also received telephone threats.

V icto r S a lguero  {judge}: H e resigned on 29 Septem ber 1997 after 
receiving death  threats. Ju d g e  Salguero w as dealing w ith  cases o f d rug-traf­
ficking, and  it is believed tha t the threats come from  drug-traffickers under 
investigation. The Suprem e C ourt requested  protective m easures for Ju d g e  
Salguero and  o ther judges dealing w ith  sensitive cases.

M a ria  E u gen ia  V illasenor {judge in an Appeals C ourt}: She w as tran s­
ferred  to ano ther post in the departm ent of Sacatepequez after w riting  a 
book criticising the judiciary 's handling  o f a case. Ju d g e  V illasenor is know n 
for her w ork  to com bat im punity  and  has often received th reats  because of 
it.



In d i a

T  he Republic of Ind ia  is a federal state w ith  25 states, seven union te rri­
tories and  439 adm inistrative districts. It has bo th  a strong central and  local 
governm ent. Executive pow er o f the  State o f Ind ia is vested in the President 
(H ead of S tate), Prim e M inister (H ead  of G overnm ent) and  the Council of 
M inisters (C abinet). P resident R .K  N arayanan , w as elected by an electoral 
college m ade up of m em bers of the  Parliam ent and  m em bers of the state 
assemblies.

The duties of the President are largely ceremonial. In  recent years, how ­
ever, the Presiden t has played a pivotal role in selecting Prim e M inisters and 
in requiring  the C abinet to subm it to confidence motions. Furtherm ore, he 
has used his pow er flowing from  a 1978 C onstitutional am endm ent to refer 
back C abinet decisions on a  once only basis. H e has exercised this referral 
pow er tw ice in 1997 and  1998 to p reven t the im position o f em ergency rule 
(P residen t’s Rule) on certain  States of the union.

The P residen t and  the V ice-President are elected indirectly  for five y ear 
term s by a special electoral college. Real national executive pow er is centred  
in the Council of M inisters, led by  the Prim e M inister. The President 
appoints the Prim e M inister, w ho is designated by  legislators of the political 
p a rty  or the coalition com m anding a  parliam entary  majority. The Presiden t 
then  appoints o ther m inisters on the advice of the Prim e M inister.

Ind ia’s bicam eral Parliam ent consists o f the Rajya Sabha (Council of 
States) and  the Lok Sabha (H ouse of People). The Council of M inisters is 
responsible to the Lok Sabha. A t the state level the legislatures are either 
bicam eral or unicam eral. The legislatures of the states and  union territories 
elect 233 m em bers to the Rajya Sabha, and  the P residen t appoints ano ther 12. 
The elected m em bers of the Rajya Sabha serve six y ea r term s, w ith  one-third 
of the m em bers up for election every tw o years. The Lok Sabha consists o f 545 
m em bers, 543 of w hom  are d irectly  elected for five-year term s. The o ther two 
m em bers are appointed.

Elections for the low er house of the legislature, Lok Sabha, took place in 
four phases from  16 F ebruary  - 7 M arch  1998. D uring  the cam paign period 
and  also during  the elections them selves m any people w ere in jured  and  killed 
by  bom b attacks. N one o f the parties w ere able to w in  a strong m ajority in 
the Lok Sabha, and  eventually Atal B ehari Vajpayee of the  B haratiya J a n a ta  
P a rty  (B JP ) w as appointed  as Prim e M in ister of a  coalition governm ent on 
19 M arch. In  the following m onths, the G overnm ent suffered from  co rrup ­
tion allegations w hich very  quickly led to the dism issal and  resignation of tw o 
m inisters in April.

Also in April, elections for the state legislature took place in several 
states, new  governors w ere appointed  and Soli Sorabjee w as appointed  as the  
new  A ttorney-G eneral.
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A series of nuclear tests by  bo th  Ind ia and  Pakistan  in M ay 1998 w ors­
ened relations betw een the tw o countries. The detonation  of the bombs 
caused bo th  countries to receive harsh  criticism  and  condem nation by  the 
U N  Security  Council. In ternational p ressure led to the s ta rt of talks betw een 
the Prim e M inisters of Ind ia  and  Pakistan  in Ju ly .

E thnic violence claim ed m any victims in K ashm ir and  Assam in the last 
m onths of 1998. In  O ctober and  Novem ber, Pakistan  and  India held talks on 
the fu ture o f K ashm ir and  o ther com m on problem s such as d rug  trafficking 
and  economic developm ent.

The fragile coalition governm ent w as threatened  several tim es w ith 
collapse over disputes such as the  w ater-sharing  p lan  th a t several states con­
ducted  and  w hich angered  politicians from  o ther states. The d raft W omen's 
R eservation Bill, w hich reserves one-third  of the seats in Parliam ent for 
w om en also created  severe tensions.

A N ational Security  Council (N SC ) w as created  in N ovem ber to deal 
w ith  security  issues of the countiy . The secretary  of the Prim e M inister was 
appoin ted  as N ational Security  Adviser. The N S C  includes several m em bers 
of the C abinet and  the army.

C o r r u p t io n  S c a n d a l s
Some serious scandals have affected the political system  in India. In 

F ebruary  1997 allegations of corrup tion  involving a contract w ith  the 
Sw edish arm s m anufacturer Bofors w ere investigated. Officials of the 
C entral B ureau of Investigation (C BI) nam ed five individuals, am ong them  
O ctavio Q uattrocchi, an  Italian businessm an and  a  close associate of the 
assassinated Prim e M inister Rajiv G andhi. The rep o rt subm itted to the 
G overnm ent in A pril 1997 nam ed the  then  Prim e M inister Rajiv G andhi as 
one of the  m ain conspirators in the scandal. In  addition, the legacy of the 
C ongress P arty  w as very  dam aged by  the involvem ent o f form er Prim e 
M inister N arsinha Rao in a  corrup tion  scandal.

In  A pril the new  governm ent faced its first crisis w hen C B I announced 
it w ould  prosecute Lalu P rasad  Yadav, p resident of the  J a n a ta  D al P arly  
( J D )  and  C hief M inister o f Bihar. In  Ju n e , M r. Y adav w as charged w ith 
several accounts of conspiracy in an  anim al food scandal. The CB I said tha t 
it h ad  charged Y adav and  four o ther politicians in relation to  m isappropria­
tion  of funds ranging up to  Rs 9.5 billion over some 20 years from  a  series of 
B ihar schemes designed to provide subsidised anim al food.

In  Ju ly , M r. Y adav gave him self up  and  w as arrested. This provoked 
p rotests in Bihar, one of the  country 's poorest states, w hich has a reputation  
for lawlessness and  caste divisions. Mr. Y adav resigned as C hief M in ister 
of B ihar and  nam ed his wife as his successor. H is w ife then  w on a  vote of 
confidence in the state assem bly and  nam ed 61 new  m inisters to join the
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existing 14-m em ber state Cabinet. However, M r. Yadav w as released from  
prison by  the P a tn a  H igh C ourt in D ecem ber after the C entral B ureau of 
Investigation (C BI) failed to prove the ir case.

H u m a n  R ig h t s  B a c k g r o u n d

Severe hum an rights violations continue to take place in Jam m u  and 
Kashmir, Punjab, A ndhra  Pradesh  and  M an ip u r and  em erge from  religious 
and  ethnic conflicts.

D uring  the  early 1980s, the G overnm ent im plem ented several special 
laws in tended  to help law  enforcem ent authorities fight against insurgency. 
They are the preventive detention provisions w hich are still in force in 
national legislation, including the  N ational Security  Act, and  state-specific 
legislation, including the Jam m u  and  K ashm ir Public Safety A ct and  the 
Tamil N adu  Goondas Act.

The Terrorist and  D isruptive Activities (Prevention) Act, (TADA), 
lapsed in 1995, and the Crim inal Law  A m endm ent Bill, proposed  in 1995 as 
a replacem ent to it, w as no t y e t enacted; therefore, hundreds of persons 
rem ained in detention under the TADA.

In  F eb ruary  1996, the Suprem e C ourt eased bail guidelines for persons 
accused u n der the TADA, tak ing  into account the large backlog of cases in 
special TADA courts. The TA D A  courts use restrictive procedures; for 
exam ple defence counsel is not perm itted  to see w itnesses for the prosecu­
tion, w ho are kep t behind screens w hile testifying in court.

O th e r special legislation th a t rem ained in force includes the A rm ed 
Forces (Special Pow ers) A ct w hich gives the security  forces w ide pow ers to 
use arm s w ith  v irtual im punily and the  D istu rbed  A reas A ct. Jud ic ia l review  
of these statutes have been pending in the Suprem e C ourt o f Ind ia  since 
1980.

The U nited  N ations (U N ) W orking G roup on Enforced or Involun tary  
D isappearances in its repo rt to the 1998 session of the U nited N ations 
Commission on H um an R ights reported  on 28 new  cases of disappearances 
and  the 272 pending cases, and  expressed its concern tha t new  cases contin­
ue to  be reported  while few  of the pending cases are resolved. M any  o f the 
reported  cases occur in Punjab  and  Kashmir. The W orking G roup observed 
tha t the em ergency legislation in the States o f Punjab  and  Jam m u  and  
K ashm ir "facilitates enforced d isappearances and  o ther hum an rights 
violations” due to extensive periods o f adm inistrative detention.

The U N  Special R apporteu r on Sum m ary o r A rb itrary  Executions in 
his rep o rt to the 1998 session of the  U N  Com mission on H um an Rights 
refe rred  to  the  existence of a  pa tte rn  of killings in M an ip u r and  noted  tha t
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Civilians, including w om en and  children, as well as suspected 
m em bers o f  a rm ed  opposition  g roups are  rep o rted ly  killed by  
m em bers o f the arm ed forces, m any of them  allegedly deliber­
ately and  arbitrarily. The A rm ed Forces (Special Pow ers) Act 
o f 1958 reported ly  gives security  forces w idespread  pow ers to 
shoot to kill and  protects them  from  prosecution  for any acts 
carried  out u n der its provisions. The situation is fu rth er aggra­
vated  by  the restrictions on access to the region by  the 
G overnm ent. The resu lt of this policy is a  climate in w hich 
security  forces are able to use excessive force wdth impunity.

D ue to the persisten t allegations of deaths in custody, excessive use of 
force, im punity  and  failure to take preventive m easures, the Special 
R apporteu r has attem pted  to  visit Ind ia  since 1993; his request has been p e r­
sistently denied.

The U N  Special R apporteu r on Torture sent several u rgen t appeals to 
the G overnm ent expressing his concern about reports from  Punjab reg ard ­
ing the w idespread  use of to rtu re  by  the police.

The continuing concern expressed over the years by the 
Special R apporteu r abou t the extent and  lethal nature  of to r­
ture  allegedly inflicted by  the law  enforcem ent authorities 
rem ains undim inished. H e notes the concern expressed by  the 
H um an Rights Com m ittee “abou t the incidence o f custodial 
death, rape and  to r tu re ” in the country  (A/52(40, para. 438) 
and again notes his outstanding request for an invitation to 
visit the countiy, non-com pliance w ith  w hich w as also a m at­
te r of concern for the Com mittee.

The N ational H um an Rights Com mission (N H R C ) w as established in 
1993 u n der the Protection of H um an Rights A ct 1993 to  m onitor and  inves­
tigate hum an rights violations, prom ote the pro tection  of hum an rights and 
advise the G overnm ent on hum an rights issues. By the same Act, S tate 
H um an Rights Commissions w ere established to do the same w ork  a t the 
state level. F ou r years later, the Jam m u  and  K ashm ir Protection  of H um an 
R ights A ct 1997 c rea ted  the  J a m m u  an d  K ashm ir H u m an  R ights 
Com mission since it w as felt there  w as a  need to deal specifically w ith  the 
grave problem s in th a t region.

The tw o m ajor w eak  spots in the m andate of the N H R C  are the lack of 
legal au thority  for the N H R C  to dem and full co-operation from  the au tho r­
ities and  the lack of rem edy w hen  there  is no co-operation; and  tha t the 
N H R C  lacks the pow er to investigate the  arm ed forces w hen  are suspected 
to be involved in hum an rights violations. The Com mission can only ask for 
a  rep o rt from  the G overnm ent. A  Com mittee, headed  by  C hief Ju stice  
Ahm adia, is curren tly  re-exam ining the  need for legislative and  o ther am end­
m ents to the  legislation constituting the  N H R C .



Centre for the Independence o f Judges and Lawyers 150

A fter consideration o f the th ird  periodic rep o rt o f India, the U N  H um an 
Rights Committee, the m onitoring body  for the  In ternational C ovenant on 
Civil and  Political R ights m ade the following concluding observations:

The H um an Rights Com m ittee regrets th a t the N ational 
H um an Rights Commission is prevented  by clause 19 of the 
Protection  of H um an Rights A ct from  investigating directly 
com plaints of hum an rights violations against the arm ed 
forces, b u t m ust req u es t a  re p o rt form  the  cen tra l 
G overnm ent.

The Com m ittee expressed concern about the hum an rights violations by 
security  and  arm ed forces as well as param ilitary  and  insurgent groups act­
ing u n der special legislation, such as the  A rm ed Forces (Special Pow ers) 
Act, the Public Safety A ct and  the N ational Security  Act. The Com mittee 
also noted  w ith  concern that, no action is taken  against the security  and 
arm ed forces w ith  the sanction of the G overnm ent.

A nother area  of concern is the fact tha t m any people continue to be held 
in de ten tion  u n d e r the  lap sed  T erro ris t and  D isru p tiv e  A ctivities 
(Prevention) Act. E arly  trials or releases are requ ired  in this respect.

Im p u n it y

Im punity  rem ains a serious problem  in Jam m u  and  K ashm ir and  in the 
north-eastern  states w here security  forces have com m itted serious hum an 
rights violations, including extra-judicial killings, d isappearances, and  to r­
ture. In  some districts of A ndhra  P radesh, w here the D istu rbed  Areas Act 
has been in force for m ore than  a  year, the  police have ex trao rd inary  pow ers 
for a rrest and  detention, and  operate w ith  practical impunity.

D uring  the period 1 J a n u a ry  1990 - 30 J u n e  1997, only ten  m em bers 
of the security  forces w ere tried  and  sentenced to 10 o r m ore years of 
im prisonm ent for violations of hum an rights in Jam m u  and  K ashm ir and 
Punjab. An additional fourteen received sentences o f betw een one and 
10 years, and 73 received sentences of less than  one year. D uring  the 
same period, 42 m em bers of the security  forces w ere dism issed or forced to 
retire  and  20 w ere reduced  in rank  or seniority, following conviction on 
charges o f hum an  righ ts vio lations. T herefo re  the  vast m ajo rity  of 
violations by security  forces have gone and  continue to be uninvestigated 
and  unpunished.

A ccording to the U nited  N ations Special R apporteu r on Torture, to rtu re  
victims or th e ir relatives have reported ly  had  difficulty in filing com plaints 
because the police in Jam m u  and  K ashm ir w ere issued instructions not to 
register a case w ithout perm ission from  h igher authorities. In  addition, 
Section 7 o f the A rm ed Forces (Jam m u  and  K ashm ir) Special Pow ers Act 
provides tha t unless approval is obtained from  the central Governm ent,
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no prosecution , suit, o r o ther legal proceeding  shall be 
institu ted ...against any  person in respect of anything done or 
pu rported  to be done in exercise of the  pow ers of the Act.

W hile considering the  th ird  periodic rep o rt of India, the U nited  N ations 
H um an Rights Com m ittee expressed concern about this procedure. The 
Com m ittee noted  th a t “this con tribu ted  to a  climate o f im punily and 
deprives people of rem edies to w hich they  m ay be entitled”. In  addition, 
the Com m ittee highlighted the  climate o f im punity  created  by the  disregard 
of court orders, in particu lar for habead corpiu by  the  police and  security 
forces.

In  several cases com plaints have been lodged, m  w h at are know n as 
F irst Inform ation reports (F IR s), w ith  police and  forw arded  to judicial 
m agistrates fo r investigation  to determ ine w h e the r a  tria l can start. 
Advocates representing  the security  forces have then  filed review  petitions 
challenging the rights o f m agistrates to investigate offences alleged to have 
been perpetra ted  by m em bers of the  security  forces, on the grounds th a t they 
do no t have the jurisdiction to hear such cases. This has had  the effect of 
delaying the legal process.

As m entioned above, the N H R C  and  the Jam m u  and  K ashm ir H um an 
Rights Com mission are no t able to investigate abuses and  violations 
com m itted the m em bers of the param ilitary  and  arm ed forces.

T h e  J u d ic ia r y

In d ia’s independent judicial system began u n der B ritish rule, and  its 
concepts and  procedures resem ble those of Anglo-Saxon countries. O n 
15 A ugust 1947, India achieved independence from  the B ritish rule and  its 

' C onstitution w as adopted  on 26 Ja n u a ry  1950.
The judiciary  occupies a  central position in the Constitution. I t is viewed 

no t only as an institution for resolving disputes betw een parties bu t as the 
guardian  of the C onstitution and  a  m edium  to b ring  about the social 
revolution w hich the fram ers of the  Indian  C onstitu tion  had  envisaged. 
Thus, Article 32 w hich confers ex trao rd inary  jurisdiction on the Suprem e 
C ourt to issue any appropria te  decree for the enforcem ent o f any o f the 
“Fundam ental R igh ts” is itself a  fundam ental right, being itself placed in the 
C hap ter “F undam ental R ights o f the C onstitu tion”. The C onstitu tion  
em pow ers the H igh C ourts as well as the Suprem e C ourt to review 
legislative as well as executive actions.
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C o u r t  S t r u c t u r e
The judicial system  is vertically s truc tu red  w ith  the Suprem e C ourt of 

Ind ia  a t the top, high courts at the  state level and  subord inate  judiciary  at 
the district level.

The Suprem e C ourt of India, w hich sits m the caprtal N ew  Delhr, rs the 
highest court o f civil and  crim inal appeal and  is also vested w ith  original and 
advisory jurisdiction. I t consists of a  C hief Ju stice  and  25 o ther Justices, all 
appointed  by  the P residen t in consultation w ith  the C hief Ju stice . It has 
original jurisdiction in any  dispute betw een the G overnm ent of Ind ia  and 
one or m ore states or betw een states in a dispute w hich involves any  ques­
tion (w hether o f law  or fact) on w hich the existence or the extent of a legal 
right depends.

The Suprem e C ourt has appellate jurisd iction  in appeals from  the H igh 
C ourts of any  judgem ent, decree or final o rder w hether in civil, crim inal or 
o ther proceeding, if the  H igh C ourt certifies tha t the case involves a  sub­
stantial question of law  as to the in terpretation  of Ind ia’s Constitution.

The H igh C ourt established for each state or g roups of states, in relation 
to tha t te rrito ry  constitutes the h ighest court o f civil and  criminal appeal, 
review  and  revision. E very  H igh C ourt is a court of record  and has all the 
pow ers of such a  court. U nder Article 216 of the  C onstitution, the P residen t 
is the au thority  for appointing the C hief Ju stice  and  judges of all H igh 
Courts.

The appointm ent of judges to the superior judiciary  is done by  the 
P residen t in consultation w ith a Collegium of the C hief Ju stice  and  his 
senior colleagues w hose recom m endation  is v irtually  b ind ing  on the 
Executive. In  O ctober 1998, the  Suprem e C ourt of India, in the case Special 
Reference No. 1 o f 1998 ( J T 1998 (5) S.C., review ed its earlier 1982 and  1993 
decisions on the m atter. The case, know n as Gupta i>. Union o f India (also 
know n as the F irst Ju d g e s ’ case), decided in 1982, w as seen as seriously 
im perilling the  credibility o f the  judicial appointm ent process, as it held tha t 
the President, though  obliged to consult w ith  the  C hief Ju stice  in the course 
of the appointm ents process, w as u n der no obligation to follow his advice. 
However, in a  1993 decision know n as the Second Ju d g e s ’ case, a  nine 
bench panel o f the Suprem e C ourt overruled  im portan t elem ents o f the  ear­
lier judgem ent and  affirm ed the centrality  o f the  C hief Ju stice  to the 
appointm ent process. The C ourt held tha t the opinion of the C hief Ju stice  
has prim acy over the opinion o f the Executive. The O ctober 1998 decision 
w en t further. I t  sta ted  inter alia th a t the expression ‘consultation w ith  the 
C hief Ju stice  of Ind ia’ requ ired  consultation w ith  a p lura lity  of judges in the 
form ation o f the  opinion of the C hief Ju stice . The C ourt said th a t the indi­
vidual opinion o f the C hief Ju stice  does no t constitute 'consultation’ w ithin  
the  m eaning of the Constitution.
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The pow er to appoin t or prom ote to the post of a  D istric t Ju d g e  vests in 
the G overnor of the State, to be exercised in consultation w ith  the C hief 
Ju stice  o f the H igh C ourt exercising jurisdiction in the territory. In  such 
appointm ents there  rs an elem ent o f favouritism  or arb itrariness tha t m ay not 
be consistent w ith  the independence of the judiciary, as is also the case 
regarding the appointm ent o f tem porary  or additional judges.

A ccording to Article 222 of the Constitution, the P resident may, after 
consultation w ith  the C hief Ju stice  o f India, transfer a  judge from  one H igh 
C ourt to any  o ther H igh C ourt. W hen the office of C hief Ju stice  o f a H igh 
C ourt is vacant or w hen any  such C hief Ju stice  is, by  reason of absence or 
otherwise, unable to  perform  the duties of his office, the duties o f the office 
shall be perform ed by such of the o ther judges o f the H igh C ourt as the 
Presiden t m ay appoin t for this purpose.

The pow er to recru it and  appoin t persons o ther than  district judges to 
the judicial service o f a State vests in the Governor, to be exercised in accor­
dance w ith  the rules m ade by  him as Governor, after consultation w ith  the 
State Public Service Com mission and  w ith  the H igh Court, exercising ju ris­
diction in relation to such a  state.

The object of these provisions of the C onstitution w ith  regard  to the 
appointm ent of district judges is to ensure the independence of the judiciary 
from  the low est to the h ighest level. The same is sought to be achieved by 
A rticle 235 of the C onstitution w hich vests the  entire adm inistrative control 
over the subordinate courts and  judges to the H igh Court.

S t a t e  o f  t h e  J u d ic ia r y
The courts in Ind ia  are  heavily overloaded w ith  cases. The problem  of 

delay has dam aged the  public's confidence in the capacity  o f the courts to 
redress the ir grievances and  to  g ran t adequate and  tim ely relief. The result 
of the overloaded system  has been the detention of persons aw aiting trial 
for periods longer than  the sentences they  w ould  receive if  convicted. 
Prisoners m ay be held for m onths or even for years before obtaining a  trial 
date. The G overnm ent acknow ledged tha t 73% of all p risoners held in 1997 
w ere so-called "under-trials", i.e. unconvicted rem and prisoners aw aiting 
the s ta rt or the conclusion o f the ir trials. In  M arch  1997, the G overnm ent 
disclosed th a t m ore than  42,000 people w ere detained pending the ir trial 
under the Terrorist and  D isruptive Activities (Prevention) A ct (TADA). 
However, following a Suprem e C ourt directive to release various categories 
o f detainees on bail, the G overnm ent revised the figure to 2,000 in D ecem ber 
1997.

The G overnm ent announced th a t it w ould take reform  m easures in J u ly
1997 such as sanctioning p lea bargaining, setting tim e limits for court p ro ­
ceedings, prom oting alternative dispute resolution m ethods and  establishing
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independent prosecution  agencies to help clear the  backlog of over 30 mil­
lion cases.

In  the no rthern  state of Jam m u  and  Kashmir, the  judicial system  rarely 
functions and  has been d isrup ted  due to th reats  by  m ilitants against judges, 
w itnesses, and  the ir family m em bers, because of the tolerance by  the 
G overnm ent tow ards anti-m ilitant actions, and  the  frequen t refusal of secu­
rity  forces to  obey court orders. C ourts in Jam m u  and  K ashm ir are either 
no t willing to h ear cases involving te rro rist crimes or fail to act expeditious­
ly on habeas corpiu cases. As a  result, there  have been no convictions of 
alleged terro rists in Jam m u  and K ashm ir since 1994, even though some mil­
itants have been in detention for years. Jam m u  and  K ashm ir courts cu r­
ren tly  have a  backlog of m ore than  600 pending  cases for habeas corpus filed 
by  family m em bers of those w ho are missing.

C a s e s

J a l i l  A n d rab i {lawyer and  chairm an of the K ashm ir Com mission of 
Jurists}: In M arch  1997 he w as k idnapped  and  m urdered  . H is body w as 
found in the Jh e lu m  river, near Srinagar, in Jam m u  and  Kashmir. Three 
w eeks earlier he had  been detained by  m em bers of the R ash triya Rifles, w ho 
w ere accom panied by  unidentified arm ed men. Investigations into his 
abduction  and  death  continued a t the H igh C ourt in Jam m u  and  Kashmir. 
A t a H igh C ourt hearing on 10 April 1997, the  Special Investigating Team, 
m ade up  of police officials, subm itted a  repo rt in w hich they  claimed th a t a 
m ajor from  the 103rd U nit of the territo rial arm y w as responsible for the 
abduction  and  m urder of Ja lil A ndrabi. I t also reported ly  indicated tha t 
several soldiers under his com m and w ere involved. The rep o rt of the Special 
Investigating Team was not m ade public.

The Special R apporteu r on the Independence of Ju d g es  and  Lawyers 
requested  the G overnm ent of Ind ia on 21 F ebruary  1997, and  again on 
29 M ay  1997, to advise him  of the status of the investigations concerning the 
k idnapping and  killing of M r. A ndrabi.

B ash ir A hm ad  B u tt {lawyer and  vice-president of the  Jam m u  and  
K ashm ir L iberation F ron t (JK L F )} : H e w as taken  hostage by  m em bers of 
the Indian security  forces in an attem pt to force the su rrender of his b ro th ­
er-in-law  G hulam  Rasool Dar. H e w as th reatened  w ith  death  and  severely 
beaten  before he w as taken  aw ay in the early hours of 4 M arch  1997. H e was 
released from  custody by the B order Security  Forces (B SF) on 5 M arch  
1997.

M ax  F h a jan g  {Chief Jud ic ia l M agistrate of Tamenglong D istrict, 
M anipur}: H e was arrested  on 6 M ay  1998. The G auhati H igh  C ourt d irect­
ed M r. Y.I. Singh, a re tired  judge, to inquire into the  incident. H is repo rt
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established tha t the  a rrest w as illegal and  th a t it am ounted to  obstruction  of 
the victim ’s court duties. I t  w as also established th a t M r. Fhajang w as to r­
tu red  by  several means, including electric shock. N o legal action w as taken 
against the security  personnel involved.

J a s w a n t  S ingh  K h a lra  {lawyer}: In A ugust 1997, the C entral B ureau of 
Investigation subm itted an interim  rep o rt regard ing  allegations tha t police in 
Punjab  had  extra-judicially executed hundreds of young  m en and  disposed 
of the ir bodies. The rep o rt found th a t a t one site alone 934 unidentified bod ­
ies - p resum ed by  hum an rights groups to be those of “d isappeared” young  
m en - had  been crem ated betw een 1990 and 1995. The B ureau com pleted its 
inquiry  into the abduction  of Ja sw a n t Singh Khalra, a  law yer and  hum an 
rights activist from  Punjab w ho “d isappeared” after filmg a petrtron m the 
Suprem e C ourt about the crem ation grounds. The inquiry  concluded th a t he 
h ad  been taken  by  the polrce; hrs cu rren t w hereabouts are unknow n.

T. P u ro sh o th am  {lawyer and  join t secretary  of the  A ndhra  Pradesh 
Civil L iberties Committee}: O n  27 M ay 1997, he was a ttacked  and  beaten  by 
men in plain-clothes. The G reen Tigers group claimed responsibility for this 
a ttack  a  few days later. I t  has been alleged tha t the A ndhra  police have con­
tribu ted  to the establishm ent the G reen Tigers to counter activities of hum an 
rights defenders.

D a ljit  S ingh  R a jpu t, R a jin d e r S ingh  N ee ta  and  J a s p a l  S ingh  D h illo n
{lawyers}: They w ere arrested  respectively on 27 J u ly  1998, 12 J u n e  1998 
and  23 J u ly  1998 and  charged w ith  planning a  conspiracy to free several 
prisoners a t Burail jail, w ho w ere charged w ith  assassinating the form er 
C hief M inister of Punjab  in 1995. It is w idely believed th a t the lawyers w ere 
arrested  because of the ir activities in support o f hum an rights.

W.A. S h ish a k  {judge o f the  G auhati H igh  Court}: The Special 
R apporteu r on the Independence o f Ju d g es  and  Law yers expressed his con­
cern, in his repo rt to the 1998 session o f the U N  H um an Rights Commission, 
abou t the assault against M r. Shishak, w hose house w as raided  allegedly 
because of his activities in defence of hum an rights in M anipur.

The M an ipu r B ar A ssociation condem ned the excesses of the A rm y and 
called it an act of “im pairing the dignity and  adm inistration of justice”. In 
spite of the dem and o f the B ar Association for judicial inquiry  into the inci­
dent, no actron has been taken  agarnst the arm y personnel mvolved.

A m rik  S ingh  and  H a rsh in d e r  S ingh  {lawyers}: They w ere th reatened  
w ith  a rrest by  a police inspector o f the C handigarh  police station on 29 Ju ly
1998 if they  continued the ir hum an rights w ork.

K haidem  M ani S ingh  {lawyer and  vice-president of the M an ipu r Bar 
Association}: O n  31 M arch  1997, M r. K haidem  Sonam ani Singh, a relative 
of the victim, alleged to be a m em ber of the banned  PLA, w as sitting in 
M r. M an i’s house, in o rder to consult w ith  him on his legal problem s. A
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police team  arrested  M r. Sonam ani a t the house, and  tha t evening, M r. M ani 
and  his wife w ere arrested  on the charges o f harbouring  the arm ed opposi­
tion. A  case w as registered  against M r. K haidem  Sonam ani, M r. K haidem  
M ani and  M s. K haidem  O ngbi G am bhini Devi. M r. K haidem  M ani and  
M s. G am bhini w ere released on bail on 1 April. The G overnm ent of 
M an ipu r challenged the o rder of the m agistrate by  filing a  revision petition 
against the m agistrate’s order. The revision petition  w as rejected on 27 Ju n e  
1997.

T hokchom  Ib o h a l S ingh  (Advocate of M anipur}: O n  the n ight of 
4 A pril 1997, a t around  3 am, some soldiers en tered  his house. They in te r­
rogated  M r. Singh, alleging th a t he w as a  sym pathiser of an  underg round  
organisation, and  conducted  a  search in his house. C ontem pt of court p ro ­
ceedings against the perpetra to rs are pending in the G auhati H igh Court.

O n  23 Septem ber 1997 the Special R apporteur on the Independence of 
Ju d g es  and  Law yers transm itted  a  com m unication to the G overnm ent con­
cerning the harassm ent of M r. Singh.

Ja sv e d  S ingh  {lawyer}: The Special R apporteu r on the Independence 
of Ju d g es  and  Law yers transm itted  a com m unication to the G overnm ent of 
India on 29 M ay  1997. M r. Singh w as reported ly  accused of harbouring  te r­
rorists and  his hom e had  been raided m ore than  100 times. Allegedly, Mr. 
Singh received such treatm ent because of his defence of suspected terrorists 
and  his hum an rights w ork.

C hong tham  C h a  S u rjee t {lawyer}: O n  the n ight of 4 J u ly  1997, just one 
day before M r. C hongtham  C ha S urjeet w as to leave for G eneva to attend 
the 60th Session of the U nited  N ations H um an Rights Com mittee, his house 
w as raided  by  a  team  com posed o f the  Indian A rm y and  R apid  Action Police 
Force of the M an ipu r police. The house w as thoroughly  searched. The arm y 
and  the police left the  house, tak ing  some audio and  video cassettes.



I s r a e l

T he state o f Israel has no w ritten  Constitution, b u t has a  num ber of Basic 
Laws dealing w ith  such constitutional m atters as the  G overnm ent, the jud i­
ciary, the Parliam ent (K nesset), and  the army. In  1992 Israel enacted two 
Basic Laws related  to hum an rights, Basic Law: Freedom  of O ccupation, and 
Basic Law: H um an D ignity  and  Liberty. N ew  legislation violating these laws 
m ay be invalidated by  the courts. These Basic Laws define Israel as a  state 
w hich is both  Jew ish  and  dem ocratic.

The Israeli H ead  of State is the President. His pow ers are m ainly cere­
monial. O n  4 M arch  1998, the Israeli unicam eral legislature, the Knesset, 
re-elected E zer W eizm an as P resident o f the State for ano ther five y ea r term . 
O n  21 D ecem ber 1998, the K nesset voted  to hold early elections in M ay
1999, for both  the legislature and  for the post of Prim e M inister, following 
m ounting p ressure on the  N etanyahu  right w ing governm ent.

Benjam in N etanyahu  held the post o f Prim e M inister, the chief execu­
tive, from  M ay  1996 until M ay  1999 w hen E hud  B arak  w as elected. The 
peace process betw een the Israelis and  the Palestinians w as ham pered by 
m any obstacles during  1997 and  1998, m ainly because of the expansion of 
existing Jew ish  settlem ents, and  the  unilateral construction  of new  ones. In 
addition, M r. N etanyahu  pushed  for a  slow er territo rial hand-over than  tha t 
provided for under the Oslo fram ew ork. The change o f governm ent has 
raised  hope for a change of policies, in particu lar w ith  regard  to the peace 
process, w hich has been stalled u n der the N etanyahu  governm ent.

H u m a n  R ig h t s  B a c k g r o u n d

The m ost serious th reats  to hum an rights in Israel are those th a t are con­
nected to the continuing conflicts betw een Israel and  its neighbours, and  the 
intense internal conflicts abou t these issues, culm inating in the m urder of 
Prim e M inister R abin in 1995.

Israeli-Lebanese borders have know n m ilitary un rest since the 1970s. In 
the 1978 L itany operation, Israel took control over Lebanese territory; later 
th a t m onth, the U N  Security  Council passed Resolutions 425 and  426 on 
Lebanon, calling for Israel to  unilaterally  w ithdraw  from  all Lebanese te rri­
tory, and  establishing a U N  Interim  Force in Lebanon. In  1982, the Israeli 
forces invaded Lebanon, reaching as far as Beirut; they  later w ithdrew  to the 
so-called “Security  Z one”. Som e Lebanese groups continue to a ttack  Israeli 
positions in the security  zone, and  in N orthern  Israel, a t tim es causing civil­
ian casualties. H um an rights abuses com m itted by  the Israeli Forces, as well 
as the  SLA, a militia trained, financed and  otherw ise controlled by Israel, 
rem ain a  m ajor problem . The increasing death  toll o f Israeli soldiers occupy­
ing southern  Lebanon and  w est B ekaa led to grow ing agitation am ong the
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Israeli public over the Israeli presence in Lebanon, and  increasing public 
debate about the policy on Lebanon.

Israel has acknow ledged th a t Lebanese nationals are curren tly  held in 
Israeli detention centres w ithout charge or trial, or beyond the expiration of 
the ir sentences, some for periods of up  to 11 years. Israe l’s H igh C ourt of 
Justice , in violation of international hum anitarian  law, upheld  the adm inis­
trative detention of Lebanese nationals as bargaining chips in negotiations 
for the re tu rn  of missing Israeli soldiers. A  three-judge H igh C ourt panel 
officially acknow ledged th a t the Lebanese detainees had  com m itted no crime 
and are being held in efforts to recover four Israeli soldiers missing in action 
in Lebanon. This decision, strongly criticised by  Israeli and  international 
non-governm ental organisations as well as the press is now  pending before 
a larger panel of the Suprem e Court.

As a  resu lt of the 1967 war, Israel occupied the Syrian G olan H eights, 
and  later began establishing Jew ish  settlem ents in the area. The H eights 
w ere annexed to Israel in 1982, w hen Israel enacted a law  applying its own 
legal and adm inistrative system s to the H eights. O n  26 Ja n u a ry  1999 the 
K nesset enacted a  law  w hich provided tha t no agreem ent to relinquish 
Israeli presence in the H eights w ould  be valid unless it is approved by  a 61 
m ajority m the K nesset and supported  in a  referendum . As a  resu lt of the 
1967 war, the Israeli G overnm ent has taken control over a  large p a rt of the 
W est B ank and  Gaza, including E ast Jerusalem , and  established a large 
num ber of settlem ents in those occupied territories, populating  them  w ith  
Jew ish  Israeli citizens. Settling m em bers of the occupying force in occupied 
territories is in clear violation of Article 49 of the 4 th  G eneva Convention.

E x t r a ju d ic ia l  E x e c u t io n s  .
Israeli secret service agents and  soldiers have been responsible for ex tra­

judicial executions, bo th  in the O ccupied  Territories, and  throughou t the 
w orld. Following the failed assassination attem pt of a Hamad leader in 
Jo rd an , senior Israeli officials publicly acknow ledged and  justified Israe l’s 
policy of extrajudicial assassinations, stating th a t Israel will no t refrain from 
killing suspected “guerrilla leaders”, w herever they  are.

L e g a l is in g  T o r t u r e
Israel’s security  forces system atically use in terrogation  m ethods, de te r­

m ined by the U N  Com m ittee on H um an Rights to am ount to tortu re, as a 
means to force detainees into confessions or press them  for inform ation. 
Their m ethods include violent shaking, kicks, slaps, prolonged sleep depri­
vation, exposure to extrem ely high or low tem peratures, exposure to loud 
music, and tying detainees in painful positions. O n  the several occasions in 
w hich detainees have petitioned the Israeli H igh C ourt of Ju stice , the state 
has acknow ledged and  justified the use of such m ethods by  claiming tha t
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they  are legal under Israeli and  international law. A lthough to rtu re  is 
absolutely prohibited  u n der international law, in particular the U N  Torture 
Convention, o f w hich Israel is a  parly, the Israeli H igh C ourt of Ju stice  has 
effectively legalised to rtu re  by  approving its use in specified individual cases. 
An expanded panel of nine judges o f the Suprem e C ourt is exam ining this 
issue. A  sta tu te  tha t sought to give m em bers of the security  services an 
explicit au thority  to use such m ethods and to g ran t them  im m unity w as p ro ­
posed; how ever it failed to be enacted due to public pressure.

L e g is l a t i n g  Im p u n i t y  a n d  t h e  L a w  D e n y in g  Pa l e s t i n i a n s  
C o m p e n s a t io n
In J u ly  1997, the Israeli G overnm ent p roposed a law  to deny com pen­

sation to Palestinians killed or injured  by  Israeli soldiers during  the period of 
occupation. This bill g ran ts the state sw eeping exem ption from  liability. If 
this law  had  passed, civilians negligently injured  by Israeli soldiers, bo th  in 
the past and  in the future, w ould  not have received com pensation for m ed­
ical care and rehabilitation, no r w ould  the families of those killed have been 
able to sue in civil courts. This bill was no t passed due to prolonged and  well 
co-ordinated public pressure.

U n f a ir  T r ia l s
Palestinian detainees receive unfair trials in the  m ilitary courts set up by  

Israel for the W est B ank and  the G aza S trip . Convictions are invariably 
based on the accused's confession, w hich is often coerced. M ost of the p ro ­
tections afforded by  law  are no t extended to Palestinian prisoners, w ho are 
subm itted to the jurisdiction o f the m ilitary law.

C l o s u r e  o f  t h e  O c c u p ie d  A r e a s
C ontinued im pedim ents to the m ovem ent of Palestinians betw een and 

w ithin E ast Jerusalem , the W est B ank and  the G aza Strip  continued to be 
im plem ented by the Israeli authorities. These m easures severely affect the 
w eak Palestinian economy. D uring  periods o f closure, m ovem ent of goods, 
students, w orkers, and  sometimes patients in need of u rgen t medical care, in 
and  out o f the closed areas is com pletely restricted. In addition, individuals 
are denied perm its w ithout explanation or the right to appeal.

A d m in is t r a t iv e  D e t e n t io n s
The Israeli authorities system atically em ploy adm inistrative detention of 

Palestinians. D etainees are kep t in the dark  as to w hy  they  are detained and 
the  n a tu re  o f the  allegations an d  evidence b ro u g h t aga in st them . 
In ternational law  requires th a t adm inistrative detention be used solely as a 
short term , exceptronal, and  preventive m easure, in response to a clear
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danger to security, y e t the Israeli authorities are going beyond these criteria 
in applying adm inistrative detention. The M inister of D efence is em pow ­
ered, by Israeli m ilitary orders as well as the State of E m ergency Pow ers 
Law, to detain persons for up to six m onths, and  to extend detentions indef­
initely. In some cases, people have been held in adm inistrative detention for 
years. In  the last year, as a result of a  system atic cam paign by  various 
N G O s, the num ber of detainees w as reduced, declining from  close to 800 to 
the presen t num ber of 200 individuals. However, the adm inistrative deten­
tion of one person  w as recently  extended again, bringing the period of his 
detention w ithout tria l to five years.

T h e  J u d ic i a r y

Jud ic ia l independence is accepted as a central value by m ost of Israel’s 
political system. Jud ic ia l au thority  is vested in courts and  tribunals. The 
courts have general au thority  in criminal, civil, and  adm inistrative m atters 
while o ther tribunals have specific au thority  in particu lar m atters, and  in 
regards to certain  people, such as the religious tribunals, the labour 
tribunals, and the m ilitary tribunals, w hich operate under the auspices of the 
M inistry  of Defence. The m ilitary tribunal in Israel is com prised of a jud i­
cial system w ith  independent adm inistration and  its own appellate system, 
established by the M ilitary  Ju stice  Law  of 1955. They try  soldiers for mili­
ta ry  offences com m itted during the period of the ir service, as well as 
civilians accused of com m itting m ilitary offences.

The Basic Law  of the Ju d ic ia ry  establishes three levels of courts: the 
Suprem e Court, d istrict courts, and  m agistrate courts.

T h e  M a g is t r a t e  C o u r t s
The m agistrate courts sit as courts of first instance in crim inal and civil 

m atters. They have jurisdiction in criminal m atters w here the accused rs 
charged w ith  an  offence punishable by up to seven years im prisonm ent. In 
civil m atters, these courts have jurisdiction over the use and  possession of 
real estate, and  in m atters no t exceeding a  million shekels; they  also act as 
small claims courts, traffic courts, and  family courts. Judgem en ts of the 
m agistrate courts m ay be appealed to the district courts.

T h e  D is t r ic t  C o u r t s
The district courts sit as courts of first instance, and  also, in some cases, 

as appellate courts on the judgem ents of the m agistrate courts. They also 
hear appeals of judicial and  quasi-judicial decisions o f adm inistrative 
tribunals and o ther bodies. As courts of first instance, the  district courts hear 
cases no t w ith in  the jurisdiction of any  o ther court. In  crim inal m atters, they
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hear cases w here the accused faces m ore then  seven years im prisonm ent, 
while in civil m atters, they  hear cases of m onetary  claims o f over one million 
shekels. The district court also has jurisdiction in o ther m atters, such as 
prisoners ' petitions, appeals on tax  m atters and  arbitration.

Judgem ents of the district court m ay be appealed to the Suprem e Court, 
either by  right or by leave to appeal.

T h e  S u p r e m e  C o u r t
The Suprem e C ourt is a t the head of the court system  and  sits in 

Jerusalem . A ruling of the Suprem e C ourt is binding upon  eveiy  court m  the 
country, and  the head  of the Suprem e C ourt is the head of the entire judicial 
system. The Suprem e C ourt sits as an appellate court as well as a  H igh C ourt 
of Justice . As an appellate court, the Suprem e C ourt considers cases on 
appeal from judgem ents and  o ther decisions of the district court; it also 
handles p risoners’ petitions, adm inistrative detentions, and  o ther issues. As 
the H igh C ourt of Justice , the Suprem e C ourt rules as a court of first 
instance, m ainly on m atters relating to the legality of decisions of state 
authorities. The Suprem e C ourt is norm ally constituted  of a panel of three 
Justices, although a  larger num ber m ay sit m m atters involving issues of 
particular im portance.

A p p o in t m e n t  a n d  T e n u r e
The pow er to appoint judges is given to the P residen t o f the  S tate upon 

the proposal of an appointm ents comm ittee, w hich is com posed of nine 
m em bers: th ree  judges, two m inisters, tw o m em bers of the Kncddet, and  two 
representatives of the Israel B ar Association.

Ju dg es  in Israel enjoy tenure  until retirem ent a t the age of 70. It is dif­
ficult to rem ove a  judge from  office, and  the official procedure for doing so 
has never been invoked. The Basic Law  on courts, specifically prohibits 
interference in the conditions o f w ork  of judges.

P a l e s t i n i a n  La w y e r s

The Israeli occupation o f Palestinian land severely affects law yers and 
the legal environm ent. P ractising law yers in the W est B ank and  G aza often 
recount instances o f lack of respect by the militaiy, such as having to queue 
unnecessarily, being kep t w aiting for unreasonable lengths of tim e a t police 
stations, and  excessive delays a t checkpoints.

Law yers from  A l-H aq, an I C J  affiliate, routinely  visit Palestinian 
detainees and  political prisoners in Israeli jails to check on the ir well-being. 
O n  one occasion, while visiting Telmond prison, and  after having w aited  for
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tw o hours, law yers w ere requested  to sign a  pledge stating  tha t they  w ould 
solely discuss legal m atters w ith  the prisoners, otherw ise the law yers’ visit to 
the ir client w ould  be cut short, and charges pressed  against them . The 
pledge enables Israeli authorities to listen to any  conversation betw een 
law yer and  client. M any Israeli and  Palestinian law yers have been denied 
m eetings w ith the ir clients for refusing to sign the pledge.

A nother problem  facing Palestinian law yers is the Israeli au thorities’ 
refusal to give perm its to Palestinian lawyers to go to Israel and  visit their 
clients in Israeli jails. This has been com bined w ith  an Israeli policy of tran s­
ferring detainees from  the O ccupied Territories to prisons in Israel. Lawyers 
have also reported  difficulty in seeing the ir clients, despite receiving perm its 
from  the appropria te  authorities allowing visits.

I s r a e l i  S u p r e m e  C o u r t  u n d e r  A t t a c k

In general, the courts have enjoyed a  high level of respect in Israel. 
Scholars have com m ented on the fact tha t the courts have often been more 
w illing to p ro tect hum an rights, in issues o ther than  those th a t concern the 
rights of Palestinians. T here is a  debate am ong those w ho study the Israeli 
court system as to w hether the courts’ im pact on the occupation has been 
one of m itigation of harm s o r of m ere legitim isation o f violations. A  closer 
look a t the Israeli court decisions indicates th a t the courts’ controversial 
hum an rights rulings do not stem from  the absence of a struc tu ral indepen­
dence, b u t from judges' identification w ith the  state and  its purposes.

W ithin the Jew ish  sector, freedom  of expression is protected; this has 
perm itted  an open discussion w ithin  Israel o f both  general hum an rights 
concerns, as well as criticism of the state and  the legal system for violations 
of hum an rights. In  1998, the Israeli Suprem e C ourt has been under attack  
from U ltra -O rthodox  Jew s, w ho claim tha t the C o u rt’s rulings force them  
into conflicts w ith  the ir beliefs. The U ltra -O rthodox  Jew s  have been 
angered by several Suprem e C ourt decisions, including rulings tha t exem p­
tion from  m ilitaiy  service for students in religious sem inaries w as illegal, and 
shopping on the Sabbath  w as perm itted. They also strongly oppose w hat 
they  perceive to be moves by  the Suprem e C ourt to end the U ltra -O rthodox  
m onopoly on conversion to Judaism . The level of criticism becam e so 
intense tha t A h aro n  B arak , the President of the Suprem e Court, has been 
under continuing personal protection for the last three years.



Ja p a n

A ccording to its 1947 Constitution, J a p a n  is a parliam entary  democracy. 
Sovereignty is vested in the people, and  the C onstitution refers to the 
E m peror as the “sym bol o f the state". Executive pow er is held by the 
Cabinet, com posed o f the Prim e M inister and  m inisters o f state, w hich is 
responsible to the D iet, a  bicam eral Parliam ent holding legislative authority. 
The D iet is elected by universal suffrage and  secret ballot and  is com posed 
of the 500 m em ber H ouse of Representatives and  the 252 m em ber H ouse of 
Councillors. The Prim e M inister m ust be a  m em ber of tha t body. The 
E m peror has no pow ers related  to governm ent, bu t form ally appoints the 
Prim e M inister.

The G overnm ent form ed in N ovem ber 1997 w as a coalition led by the 
L iberal D em ocratic P arty  (L D P ), in w hich the Social D em ocratic P a rty  and 
the N ew  P arty  Sakigake co-operated w ith  the L D P  from  outside the 
Cabinet. The p resen t C abinet w as form ed by the L D P  in J u ly  1998 under 
Prim e M inister Keizo O buchi.

H u m a n  R ig h t s  B a c k g r o u n d

In  M arch  1997 a  law  establishing a  H um an Rights Com mission w ithin 
the Ju stice  M inistry  came into effect. The Com m ission’s five-year m andate is 
to develop m easures to educate citizens w ith  regard  to hum an rights ideals, 
and  to prom ote m easures to am eliorate the effects of existing hum an rights 
violations.

O n  28 and  29 O ctober 1998 J a p a n  p resen ted  its fourth  periodic report 
to the H um an Rights Com m ittee on its im plem entation o f the provisions of 
the  In ternational C ovenant on Civil and Political Rights. H um an rights 
groups in Ja p a n , am ong them  the Ja p a n  Federation  of B ar Associations 
(JF B A ), an I C J  affiliate, subm itted  an alternative report. In  its concluding 
observations of 19 N ovem ber 1998, the H um an R ights Com m ittee welcom ed 
the enactm ent of the Law  on the Prom otion o f M easures for H um an Rights 
Protection  as well as am endm ents to a  num ber of laws affecting the prom o­
tion  and  protection  of hum an rights.

The Com m ittee however, expressed concern th a t
• J a p a n  failed to reduce the num ber of crimes for w hich the death penal­
ty  m ay be applied and  expressed concern abou t the conditions of persons 
held on death row;
• the p re-trial detention system  is no t in conform ity w ith  the Covenant,

and  stated tha t it was
deeply concerned th a t the guarantees contained in Articles 9,
10 and  14 are no t fully com plied w ith  in p re-trial detention in
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th a t pre-tria l detention m ay continue for as long as 23 days 
under police control and  is no t p rom ptly  and  effectively 
b rough t u n der judicial control; the suspect is no t entitled to 
bail during  the  23-day period; there  are no rules regulating the 
time and  length o f interrogation; there  is no State-appointed  
counsel to advise and  assist the suspect in custody; there  are 
serious restrictions on access to defence counsel u n der Article 
39(3) of the  Code of Crim inal Procedure; and  the in terroga­
tion does no t take place in the presence of the counsel engaged 
by  the suspect;

• a  large num ber o f convictions in crim inal trials are based on confessions. 
This could im ply th a t confessions are extracted  u n der duress. The 
Com m ittee therefore strongly recom m ended th a t in terrogation  of sus­
pects in police custody or substitu te p rison  be strictly  m onitored, and 
recorded by  electronic means;

• th a t under Jap an ese  crim inal law, the prosecution  is no t obliged to  dis­
close evidence o ther than  tha t w hich it in tends to produce a t trial, and 
tha t the defence has no right to ask for the disclosure o f such material;

• th a t there is no independent au thority  to w hich com plaints of ill- 
trea tm en t by  the police and  im m igration officials can be addressed for 
investigation and  redress;

• tha t the recom m endations issued after the consideration o f the th ird  
periodic rep o rt have largely no t been im plem ented. M any  of the 
concerns the Com m ittee had  in 1993 still rem ain.
The H um an  R ights C om m ittee recom m ended  th a t  hum an rights 

training should be m ade available to judges, p rosecutors and  adm inistrative 
officers to the courts.

There continue to be reports from  b ar associations and  hum an rights 
organisations tha t police physically and  psychologically abused detainees to 
obtain confessions. It is also believed th a t confessions given by  persons held 
in dalyo kangoku w hich have lead to death  sentences have later proved  to  be 
erroneous. The dalyo kangoku. is the substitu te prison system  w hich is under 
the control of a  non-investigating b ranch  o f the  police. However, because of 
the fact th a t the  prison is no t u n der the control of a  separate authority, the 
chance of abuse of the  rights of detainees, especially the rights as laid down 
in Articles 9 and  14 of the In ternational C ovenant on Civil and  Political 
Rights, are considerable.

The view  th a t court processing of w arran ts in J a p a n  does not conform  
w ith  the provisions of the Constitu tion and  the Code of Crim inal Procedure 
(C C P) has long been expressed. A ccording to the JF B A ,

It has long been pointed  out tha t courts are no t carrying out 
the ir constitutional role o f checking and  rectifying violations of



165 Japan

the rights o f suspects by  investigative agencies, and  th a t the 
system  o f w arran ts has degenerated  into m eaninglessness.

J a p a n  has no provisions for ex podt facto verification of w h at considera­
tions determ ine the  issuance o f a  w arran t. I t  is regrettable th a t the courts 
resist even m odest requests for inform ation concerning the ir exam ination of 
w arran t applications behind the  appended  statistics.

T h e  J u d ic i a r y

The C onstitution establishes the independence of judges in the exercise 
of the ir duties. I t vests judicial pow er in the  Suprem e C ourt and  inferior 
courts as established by  law. The inferior courts include eight H igh Courts 
(w ith six additional b ranch  courts), 50 D istric t C ourts (w ith 242 local 
branches), 50 Fam ily C ourts (also w ith  242 local branches) and  438 
Sum m ary Courts.

The Suprem e C ourt has jurisdiction over appeals and  those complaints 
specifically p rescribed  by  the Code of Procedure. The opinion o f every judge 
of the  Suprem e C ourt m ust be expressed in w riting. The H igh  C ourt has 
jurisdiction over appeals from  judgem ents rendered  by the low er courts.

A p p o in t m e n t  P r o c e d u r e s
The Suprem e C ourt consists of 15 Justices, am ong them  the Chief 

Justice , w ho is designated by  the Cabinet, and  form ally appointed  by the 
Em peror. All o ther Suprem e C ourt Ju stices  are appointed  by  the  C abinet in 
an  unpublicised process. I t  is believed tha t the Prim e M inister and  the C hief 
Ju stice  together determ ine w ho will be appointed. Article 41 of the  C ourt 
O rganisation  Law  provides th a t Suprem e C ourt Ju stices  shall be appointed  
from  am ong persons “of b road  vision and  extensive know ledge of law, w ho 
are no t less than  forty  years of age”. The law  also requires tha t a t least ten  of 
the Suprem e C ourt Ju stices have been a  P residen t of the  H igh C ourt or a 
judge for a t least ten  years, or have been a  judge of the  Sum m ary Court, a 
Public Prosecutor, a law yer or a professor or assistant professor of Legal 
Science for a  total o f a t least 20 years.

L ow er court judges are  appoin ted  by  the C abinet from  a list p repared  by 
the Suprem e Court. The list is generally com posed o f recruits w ho have 
passed the b a r and  w ho have com pleted tw o years a t the  Jud ic ia l Research 
and  Training Institu te. The recruits selected from  the list serve as assistant 
judges for ten  years, after w hich they  can be appointed  to full judicial posi­
tions, renew able every ten  years. W hile it is rare for judges no t to be reap ­
pointed, in the event they  are not, they  are effectively dism issed w ithout any 
right to  a  hearing.



Centre for the Independence o f Judges and Lawyers 166

S e c u r it y  o f  Te n u r e  a n d  Im p e a c h m e n t
The retirem ent age of Suprem e C ourt Ju d g es  is 70. As provided for in 

Article 79, the appointm ent of the judges of the Suprem e C ourt is review ed 
a t the first general election of the H ouse of R epresentatives after a lapse of 
ten  years. W hen the m ajority of the voters favors the dismissal of a judge, he 
shall be dismissed.

The Constitution provides th a t judges shall be rem oved only by  public 
im peachm ent or w hen the judge has been declared  m entally or physically 
incapable of perform ing his duties.

N o disciplinary action is to be adm inistered against a judge by  any exec­
utive organ or agency. The C onstitution provides, however, tha t w hen a 
judge has

deviated from  his duty, neglected his du ty  or degraded  himself, 
he shall be subjected to disciplinary punishm ent by  decisions 
as provided for elsewhere by law.

According to the Law  of Im peachm ent of Ju d g es  enacted in N ovem ber 
1947 a  judge is

liable to be rem oved from his post on being im peached and 
convicted for either conduct in grave contravention  of official 
duties or grave neglect of official duties; or o ther m isconduct 
seriously affecting the integrity  o f a  judge.

The Indictm ent Com m ittee of Ju dg es  consists of five m em bers of the 
H ouse of Representatives and  five m em bers of the  H ouse of Councillors and 
is convened the C hairm an or on request of a t least five m em bers of the 
Com mittee. The Indictm ent Com m ittee investigates the request for indict­
ment, b u t it m ay also en trust the investigation to governm ent officials. A  res­
olution to rem ove or suspend a judge requires a  tw o-th irds m ajority vote of 
the m em bers. The proceedings of the Com m ittee are no t open to the public.

A C ourt of Im peachm ent consisting of seven m em bers o f the H ouse of 
R epresentatives and  seven m em bers of the H ouse of Councillors considers 
the w ritten  indictm ents. The C ourt of Im peachm ent m ust notify the indict­
ed judge upon receiving a w ritten  indictm ent, w hereupon  the indicted judge 
is entitled to retain  a  lawyer. The provisions of the laws and  ordinances con­
cerning crim inal p rocedure will apply.

O ral proceedings are conducted in public and  a w ritten  judgem ent is 
determ ined by  a tw o-th irds m ajority of the judges participating  in the h ear­
ing. A  judge shall be rem oved upon the pronouncem ent of a judgem ent; 
how ever the position m ay be recovered if, after five years, a justification 
exists or any new  evidence is found w hich rebuts the cause for removal.

A ccording to the C ourt O rganisation  Law, the courts a t all levels are 
responsible for the ir own adm inistration and  supervision by means of a
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Jud ic ia l A ssem bly a t each level, and  the corresponding C hief Ju d g e . The 
Jud ic ia l Assembly of the Suprem e C ourt is ultim ately responsible for the 
adm inistration of the judiciary.

The Jud ic ia l Assembly is com prised of all the Suprem e C ourt Justices 
w ith  the C hief Ju stice  as its Chair. The Suprem e C ourt itself is adm inistered 
by  a G eneral Secretariat; the Ju d ic ia l A ssem bly acts th rough  resolutions 
im plem ented by the G eneral Secretariat of the Suprem e C ourt. The 
Suprem e C ourt G eneral Secretariat, together w ith  the Legal Training and 
R esearch Institu te  sponsors conferences and study sessions on various top ­
ics, including the interpre tation  o f the law.

The recom m endations of these conferences are com piled by the G eneral 
Secretariat and  d istributed  to the judges for application w hen deciding cases. 
It is feared tha t this practice allows the G eneral S ecretariat to exercise 2e 

facto control and  influence over the Jud ic ia l Assembly and  consequently, the 
judiciary.

Ju d g e s ’ rem uneration  is constitutionally fixed and cannot be decreased 
during  the ir term  of office. T here is a  tiered  system  of wages, com m ensurate 
w ith  seniority.

La w y e r s

The Constitution provides under Article 34 tha t there shall be no arrest 
or detention w ithout privilege of counsel; the crim inal p rocedures code 
(CCP: 40.1) guarantees the right to counsel for all suspects and  accused.

However, the right to request legal counsel w ith  governm ent funds is 
guaran teed  by  the C C P only after indictm ent, even for capital cases (C C P 
36, 38). Thus it could be said th a t in Ja p a n , only persons able to pay  law yers’ 
fees are guaran teed  rights to counsel before indictm ent. T hrough the efforts 
of the b ar associations, the D u ty  A ttorney System, supported  by  funds from 
the lawyers themselves, gives free first visits w ith  counsel. F o r suspects who 
require pre-indictm ent counsel bu t are unable to pay  law yers’ fees, there is a 
legal aid system run  by the Ja p a n  Legal Aid Foundation.

H ow ever due to, inter aLia, the small am ount of available funds, the p re ­
indictm ent counsel system w as used in 1997 in only 5,489 cases. This is a 
very  small num ber o f cases com pared to the 45,599 cases th a t y e a r in w hich 
the court appointed  attorneys on governm ent funds following indictm ent 
(data  from  the Suprem e C ourt G eneral Secretariat). It is clear th a t for the 
vast m ajority of suspects unable to pay law yers’ fees, it is no t possible to 
engage a law yer before indictm ent.
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C a s e s

Tsutom u K obayash i {leader of the D efence Counsel Team in the 
W akayam a C urry  Poisoning Case): O n 25 J u ly  1998, a t a  sum m er festival 
for residents of the Sonobe w ard  in the northern  p a rt of the city of 
W akayam a, arsenic was m ixed into a cu rry  stew. F ou r people died and 63 
becam e ill from  the poison. In  late August, it w as determ ined th a t a Air. and 
M rs. H., w ho are curren tly  u n der arrest, w ere the culprits. They w ere 
arrested  on 4 O ctober. From  late A ugust until the ir a rrest in October, 
approxim ately 100 journalists gathered  around  the suspects’ house, day and 
night, reporting  on the ir comings and goings and  interview ing neighbours.

In early Septem ber, M r. and  M rs. H. consulted atto rney  Tetsuya 
K im ura and  o ther m em bers of the M ass Com m unication and H um an Rights 
S tudy  G roup of the O saka B ar Association, w ith  regard  to possible coun­
term easures against the dam age inflicted on them  by  the massive m edia 
activity. Accordingly, the attorneys lodged a p ro test w ith  the m edia and  filed 
an application for hum an rights relief w ith  the  W akayam a B ar Association.

A fter the a rrest of M r. and  M rs. H . for insurance fraud  on 4 October, 
seven a tto rneys, m em bers o f bo th  the  O sak a  and  W akayam a B ar 
Associations, gathered  to assemble a defence team  for M r. and Airs. H., 
using Air. K im ura as an interm ediary.

B etween the ir a rrest on 4 O ctober for insurance fraud  and  the indict­
m ent on 29 D ecem ber on charges related to the poison incident, Air. and 
Airs. H . w ere arrested  and  detained by  the police and prosecution  on three 
different occasions. Air. and Airs. H ., w ho continued to deny any involve­
ment, w ere interrogated  in a w indowless room  until m idnight every day for 
87 days. M eanw hile, the attorneys continuously filed applications for proce­
dures, including hearings for disclosure of the reasons for detention and 
applications for cancellation of the detention. The investigation did not 
result in a confession and  the m atter w as sent to the W akayam a D istrict 
C ourt for a  public tria l tha t was to begin in the spring of 1999.

Loud criticism w as voiced by  the mass m edia and individuals regarding 
the defence activities in this case. The attacks on the attorneys have consist­
ed of: threaten ing  telephone calls and  letters to the B ar Associations, the 
police stations and  the a ttorneys’ offices and  homes; p rinting  by  several 
new spapers and  w eekly magazines of articles and colum ns criticising the 
defence team  for the ir role; and  requests from  the police and  the prosecutors 
asking the clients to change the ir attorneys. In response, the defence team  
filed a  complaint. The prosecutors argued in the ir defence th a t “...w here a 
suspect’s interests diverge from  those of his wife, it is problem atic from  the 
standpoint o f legal ethics for the same law yers to defend bo th  suspects”. The 
court dism issed the complaint, criticising the p rosecu to r’s argum ent because 
he did not com m unicate the objection to the defence before the  proceedings.
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Y oshikuni N oguchi {lawyer belonging to the Kobe B ar Association): 
From  3 J u ly  to 26 J u ly  1997, M r. N oguchi received a total of eleven harass­
ing telephone calls to his home, related to his defence of a  14 y e a r old school­
boy accused of a series of assaults against four elem entary school children 
and  the m urder and  dism em berm ent of a 6th grade boy.

Sim ilar calls continued until 20 O ctober w hen the decision in the juve­
nile procedure hearings w as reached. In addition, m ore than  100 telephone 
calls expressing protest, slander or threats w ere received by o ther defence 
team  law yers and  the Kobe B ar A ssociation (which provided the lawyers) 
betw een 29 J u n e  and  m id-O ctober 1997.

Isa o  O k a m u ra  {lawyer belonging  to  the  D ai-Ich i Tokyo B ar 
Association): O n  10 O ctober 1997, a t approxim ately 5:45 pm, a m an posing 
as a parcel delivery service called a t M r. O kam ura’s home and  fatally 
stabbed  the law yer’s wife w ith  a  knife w hen she cam e to the door.

The a ttacker had  previously been arrested  for m aking th reats  against 
Yamaichi Securities Co. for alleged losses in stock trading. M r. O kam ura 
had  been consulted by the com pany concerning these th reats  and  so it is 
though t th a t the attack  w as perpetra ted  because the m an held a grudge 
against M r. O kam ura. The a ttacker pleaded guilty and  w as indicted for m ur­
der on 7 N ovem ber 1997.

The case was still being tried  as of F ebruary  1999.
M asao  S um ida  {lawyer belonging to the N agoya B ar Association): 

M r. Sum ida w as observing the transfer of a w om an’s possessions, a t her 
request, from  her home in H igashi-ku, N agoya, in o rder to establish her 
residence ap art from her eldest son. M r. Sum ida w as then  attacked  w ith  a 
knife by  the son. The assailant w as arrested  and received a sentence of
2 years and  6 m onths penal servitude, suspended for four years, subject to 
p robation  during  the period o f suspension.

T akashi T akano {lawyer, m em ber o f the Saitam a B ar Association and 
representative o f the M iranda  A ssociation} :^^  Attacks on J iu tke  1996). The 
G overnm ent responded to the C l J L ’s request for com m ents and  stated  tha t 
“[t]he p rosecu tor requested  the suspect to appear for an  interview, bu t he 
refused w ithout reasonable grounds and  then  d isappeared”.

A ccording to the JF B A , however, the suspect and  his legal counsel, 
a tto rney  Mr. Takano, did  no t refuse to be interview ed; rather, w hen Mr. 
Takano asked to be presen t during the questioning, the p rosecu tor refused 
to proceed w ith  the interview. T hereafter the prosecu tor m ade no fu rther 
requests for the suspect to appear.

Secondly, the G overnm ent asserted  tha t the  suspect “d isappeared”. 
A ccording to the JF B A , it is true  tha t the suspect changed his residence sev­
eral days after the call to appear before the prosecutor, b u t tw o days after the 
change of residence he registered  the move w ith  his new  city hall. M oreover,
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he notified the prosecutor, M r. Uetomi, th rough  M r. Takano, of his new  
address. Five m onths after the  suspect had  changed residence, he was a rre st­
ed by  the public p ro secu to r’s office a t his new  address.

K azush i T e ran ish i {in 1997 assistan t judge, A sah ikaw a D istric t 
C ourt/in  1998 assistant judge, Sendai D istric t Court}: The organised crime 
counterm easures legislation d raft w as criticised because it includes provi­
sions th a t give b road  authorisation  to conduct the m onitoring of com m uni­
cations. M r. Teranishi w rote a le tter reflecting this concern w hich appeared 
in the letters colum n of the 2 O ctober 1997 m orning edition of the  journal 
'Asahi Shim bun,' noting tha t the “reality  concerning w arran ts is tha t they 
are issued just as prosecutors and  police officers w an t them  to be .” Mr. 
Teranishi asked in his letter, “D o you  th ink  it w ould be safe to leave the 
exam ination o f requests for w arran ts  to w iretap  to such judges?" A reply to 
this by Mr. Kenjiro Tao, D epu ty  C hief Ju stice  o f Tokyo D istric t C ourt 
appeared  in the same colum n of the 8 O ctober m orning edition o f the ‘Asahi 
Sh im bun’. It stated

M r. Teranishi’s criticism is no t only far rem oved from  the actu ­
al state o f the processing o f w arrants, it is an  insult to judges 
and court clerks w ho devote them selves seriously to this job.

O n  8 O ctober 1997, Ju d g e  Teranishi received the following official 
adm onition from  the presiding judge of the A sahikaw a D istrict C ourt on 
account of his new spaper subm ission. The le tter stated, inter alia-.

Y our le tter states tha t judges engaged in the processing of w ar­
ran t requests do not conduct p roper exam inations and tha t 
they  are no t w orthy  of trust. T here is a g reat possibility tha t 
this w ould  give readers the im pression tha t judges’ processing 
of w arran ts does not meet the requirem ent of the Constitution 
and laws and  dam age the faith of the people in judges and 
courts. I t is exceedingly inappropriate th a t a practising  judge 
should w rite such a le tter to a publication, and  it is unw orthy  
of a judge. You are strongly advised in w riting  th a t such a 
thing should no t occur again.

O n  6 F ebruary  1998, a  declaration criticising the above sanction was 
issued by the J a p a n  Federation  of B ar Associations, in the nam e o f the pres­
ident.

O n  18 A pril 1998, M r. Teranishi attended  a  conference in opposition to 
the three separate bills for A nti-organised Crime. A t the conference, the 
judge disclosed his judicial function, adding tha t he had  been told  tha t he 
w ould be sanctioned if he spoke a t the conference. N evertheless, Assistant 
Ju d g e  Teranishi actively partic ipated  in the conference. A pparently  as a 
result of his actions there, on 1 M ay 1998, the Sendai D istrict C ourt applied 
to the Sendai H igh C ourt under the Ju d g e  Tenure Law  for disciplinary
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action against K azushi Teranishi. Accordingly, the D istrict C ourt sta ted  that 
his actions a t the conference constituted

active political activ ity  u n d e r A rticle 52 para. 1 o f the 
Ju d ic ia ry  Act, and  w ere in b reach  of the professional obliga­
tions set forth  in Article 49 o f the  Ju d ic ia ry  Act.

Based on the Ju d g e  Tenure Law, a  hearing was convened by  the H igh 
C ourt and  the Special C ourt o f the Sendai H igh C ourt. The presiding judge 
ru led  on 24 J u ly  1998 tha t M r. Teranishi w ould  receive a  w arning. This 
m arked the first time since the prom ulgation of the Ju d g e  Tenure Law  in 
1947 th a t a  judge was subject to disciplinary action as a  resu lt o f political 
activities.

A ssistant Ju d g e  Teranishi appealed the ruling; the Suprem e C ourt con­
firm ed the ruling of the Sendai H igh C ourt and  dism issed the appeal. F o r the 
first time, the Suprem e C ourt held tha t w ith  regard  to the constitutional 
guaran tee of freedom  of expression, “statem ents of judges cannot escape cer­
tain  restrictions”, and tha t "Assistant Ju d g e  Teranishi’s activities in this case 
constituted  active political activity”.

The m ajority opinion issued by  the panel w as as follows:
It is not proh ib ited  for a  judge as a citizen to hold an opinion 
in opposition to sta tu to ry  law, and  to express th a t opinion in a 
forum  tha t does no t cast doub t on the judge’s independence, 
im partiality  and  fairness. However, the conference in this case 
w as convened as p a rt of a  partisan  cam paign seeking the rejec­
tion of d raft legislation, and  the m aking o f a  statem ent express­
ing agreem ent w ith  such a  goal a t a  forum  of this nature  is 
intended to apply pressure on the D iet to abandon  its legisla­
tive activity, and  goes beyond the m ere expression of an opin­
ion by  an  individual. The statem ent in this case w as an act tha t 
m ust be avoided a t all costs by someone in the position of a 
judge, and constitutes 'active political activity’. It is no t p ro ­
hibited for a  judge to express an opinion for or against legisla­
tion as a m em ber of a deliberative body  such as a council or 
commission, nor is a judge b arred  from  stating a definite opin­
ion advocating the revision or abolition of a  rule pertaining to 
the judicial system. A ssistant Ju d g e  Teranishi’s actions w ere 
different in nature  form  these actions, and  a w arn ing  is app ro ­
priate.

O n  3 D ecem ber 1998, the J F B A  issued a  statem ent in the nam e of the 
president criticising the Suprem e C o u rt’s decision.

The J F B A  expressed the opinion tha t the provision o f the Ju d ic ia ry  Act 
im posing lim itations on 'active political activity’ requires an extrem ely 
restrictive interpretation. W hile the actions of A ssistant Ju d g e  Teranishi
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tha t w ere considered by  the Suprem e C ourt m ight be broadly  in terp re ted  
as political activity, the JF B A  held th a t it could no t be considered 'active 
political activity'. I f  Article 52 para. 1 o f the Ju d ic ia iy  A ct w ould  prohibit 
all political activity it casts substantial doub t on its constitutionality.

The J F B A  also stated  tha t given the nature  o f the case, the trial 
proceedings should have been open to the public if  the defendant so 
desired.

G o v e r n m e n t  R e s p o n s e  t o  CIJL
O n 5 J u ly  1999, the G overnm ent of the Ja p a n  responded  to 
the C IJL ’s request for comm ents. The G overnm ent stated:
The P e rm an en t M ission  o f J a p a n  to the  In te rn a tio n a l 
O rganizations in G eneva presents its com plim ents to the 
C entre for the Independence o f Ju d g es  and  Law yers and  has 
the honour to refer to the le tter from  M rs. M ona Rishmawi, 
D irec to r o f the  latter, to the  form er's P e rm an en t 
R epresentative, H .E . M r. N obutoshi Akao, dated  11 Ju n e  
1999, requesting  the  G overnm ent of J a p a n  to provide com ­
m ents concerning an annual repo rt of the  C IJL .
The Perm anent M ission o f J a p a n  has fu rther the  honour to 
tran sm it herew ith , u n d e r ins tru c tio n s from  its hom e 
G overnm ent, the com m ents of the G overnm ent of J a p a n  and 
to call for a ttention  the fact tha t the com m ents to cover certain  
points o f the report. N evertheless, the rem aining points should 
no t be considered as endorsed by  the  G overnm ent of Jap an , 
even if the Jap an ese  G overnm ent does no t m ention them  in its 
comments.
The P e rm an en t M ission  o f J a p a n  to  the  In te rn a tio n a l 
O rganizations in G eneva avails itself of this opportun ity  to 
renew  to the C enter for the Independence of Ju d g es  and 
Law yers the assurances of its h ighest consideration.

I. H u m a n  R ig h t s  C o n c e r n s
Concluding observations of the H um an R ights Com m ittee 
referred  to in this rep o rt do no t accurately  reflect the hum an 
rights situation in the crim inal justice system  of Ja p a n . Please 
refer to  the  fourth  periodic rep o rt of J a p a n  and  statem ents by 
Jap an ese  delegation in G eneva in 1998.
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1. Substitute PrLtond
A t the Police C ustodial facilities, the detention officers who 
belong to a non-investigating b ranch  o f the police trea t the 
detainee properly  w ith  paying attention  to h is/her rights. Thus, 
the rights of detainees are duly protected.
Article 38 paragraph  1 of the C onstitution of J a p a n  provides 
tha t “no person shall be com pelled to testify against him self” 
and  Article 36 stipulates tha t “the infliction o f to rtu re  by any 
pubic officers and  cruel punishm ents are absolutely forbid­
d en ”. Hence, a law  enforcem ent official involved in a crim inal 
investigation w ho commits an act of violence, cruelty  or the 
like upon  a  suspect or any  o ther person, is to be subject to both 
crim inal punishm ents and  severe discipline.
In addition, Article 38 paragraph  2 of the  C onstitu tion  p ro ­
vides th a t “confession m ade u n der compulsion, to rtu re  or 
threat, or after prolonged arrest or detention shall no t be 
adm itted  in evidence.” The Code o f Crim inal Procedure also 
stipulates th a t not only the confession refe rred  to above but 
also an confession suspected no t to have been m ade vo luntari­
ly shall not be adm itted  in evidence, and  thereby  guarantees 
tha t such acts will not be inflicted on suspects.
2. No verification o f the Ltsuance o f warrants.
W arrants are issued by courts appropria tely  according to the 
C onstitu tion  and  the  Code o f C rim inal P rocedure . The 
issuance o f a rrest w arran ts  is to be exam ined in the detention 
hearing for the p re-indictm ent detention, and  so is th a t o f o ther 
w arran ts such as search ones m the quasi-appeal. Therefore, 
the verification of the issuance o f w arran ts  by judges is always 
available.

II. T h e  J u d ic ia r y
A. Appointment procedure

1. A ppointm ent P rocedure o f Suprem e C ourt Ju stices
The C hief Ju stice  does no t determ ine w ho will be appointed  as 
the Ju stice  o f Suprem e C ourt. The C onstitu tion  vests the 
pow er to appoint the Justices  o f Suprem e C ourt only in the 
Cabinet.

2. R eappointm ent o f Ju dg es
As the C onstitution does no t adopt the life-em ploym ent system 
bu t the term inal-em ploym ent system  for judges o f interior
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court, it is a m atter o f course tha t judges lose the ir positions 
w hen  the ir term s expire. Ju dg es  of inferior court are reap ­
pointed by  the C abinet from  a list p repared  by  the Suprem e 
C ourt in a  sim ilar w ay  to the ir first appointm ent. The Suprem e 
C ourt designates the  nom inees fairly and  deliberately w ith  a 
careful exam ination for the ir qualification for the  position, 
considering th a t the position is especially guaran teed  in secu­
rity  for the ir responsibility  and  independence to m ake a  official 
judgem ent independently, and  tha t the appointm ent is actual­
ly based on the career-system .

3. A ppointm ent Procedure of Ju d g e
It is no t true  th a t the C abinet exercises so m uch influence over 
the judiciary. The C onstitution vests the pow er to appoint the 
Justices  o f Suprem e C ourt in the C abinet w ith  the view  of 
checks and  balances, as the Suprem e C ourt has the entirely 
independent position and  is the  final ad judicator o f constitu­
tional questions. A nd the C onstitu tion  provides th a t the 
C abinet m ust appoint the  judges o f inferior court from  a  list 
p repared  by  the Suprem e C ourt in o rder to  restrain  the 
C abinet from  asserting its influence on the  jud iciaiy  th rough  
the appointm ent o f judges.
B. Security o f tenure and impeachment

1. Review  by the People on the A ppointm ent of Suprem e 
C ourt Ju stice

The com m ent of the  repo rt tha t the review  by  the  people on 
the appointm ent of Suprem e C ourt justices has the potential to 
underm ine the security  o f tun re  is beside the point. The 
Suprem e C ourt is the final ad judicator o f constitutional ques­
tions and  its opinion sometimes causes a  political influence. 
Therefore, the  review  of appointm ent of the Ju stice  o f the 
Suprem e C ourt by  the people is an  im portan t system  to  con­
tro l those Justices  in a dem ocratic way.

2. G eneral Secretariat
The Com m ent o f the repo rt th a t "This Suprem e C ourt itself is 
adm inistered by  a  G eneral Secretariat, the  Ju d ic ia l Assembly 
acts th rough  resolutions th a t are im plem ented b y  the  G eneral 
Secretariat o f the Suprem e C o u rt” is no t based  on the  fact. The 
Jud ic ia l A ssem bly of the Suprem e C ourt m akes the  decision 
on adm inistration, and  the G eneral S ecretariat only puts the 
decision into practice. The G eneral S ecretariat is set up to 
assist the  Justices  of Suprem e C ourt because it is so hard  for 
the 15 Ju stices  to perform  all the extensive duties of the
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Suprem e C ourt including final adjudication, u ltim ate adm inis­
tration  of jud iciaiy  and  establishm ent of the regulation by 
themselves.

3. Conferences
W hen the Suprem e C ourt holds a conference, the G eneral 
S ecretariat handles only general affairs such as planning and  
p reparation  for the conferences, com pilation of the resu lt etc. 
The chairperson chosen by the m em bers leads the  conference, 
and  the staff of the G eneral S ecretariat only attends the con­
ferences and  m ake the po in t o f argum ent clear w hen  he/she is 
requ ired  h is/her com m ent by  the chairperson. T here is no pos­
sibility th a t the  opinion of the staff has m ore w eight than  those 
o f the  m em bers. The indication is no t based on the  fact, and 
moreover, it is beside the  point, because it is against the m ean­
ing of the C onstitution. T he C onstitu tion  provides th a t all 
judges are independent in the exercise of the ir conscience and 
are bound  only by the C onstitution and  the laws.

III. C a s e s
K azushi T eran ishi. The official adm onition on account of 
A ssistant Ju d g e  Teranishi’s new spaper subm ission and  the dis- 
c ip linaiy  action on account o f his speech and  behavior a t the 
dem onstration m eeting w ere delivered legally according to the 
appropria te  p rocedure established by  law. The disciplinaiy 
action w as confirm ed by the judicial determ ination  of G rand  
B ench of the Suprem e C ourt. Therefore, the  case is no t an 
appropria te  exam ple of an a ttack  on justice o r harassm ent and 
persecution  of a judge.
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fter gaining independence from  the  U nited  K ingdom  in 1963, Kenya 
adopted  a  one p a rty  system tha t led to serious repression of hum an rights and 
dem ocratic freedom s, particularly  in the 1980s. In  1991, m ulti-party  partic i­
pation  w as introduced; the first m ulti-party  elections took  place in 1992, bu t 
did  no t bring  abou t m uch change.

The President, M r. D aniel Troitich A rap M oi, has been  in pow er since 
1978; he w as last elected during the general elections of 29 D ecem ber 1997. 
These elections, w hich took place a t the  presidential, parliam entary, and  local 
levels, w ere m arred  by  allegations of w idespread  fraud. M r. M oi is no t eligi­
ble for re-election.

The unicam eral K enyan N ational A ssem bly is com posed o f 210 elected 
m em bers. Various political parties nom inate 12 m em bers th a t are approved 
by the  President. The P residen t also appoints the V ice-President, although 
this position rem ained vacant until early 1999, w hen the first V ice-President 
w as appointed.

The P residen t also appoints C abinet m em bers from  the  Parliam ent. The 
m axim um  term  of the  N ational A ssem bly is five years from  its first meeting, 
unless it dissolves itself by  a no-confidence vote, or is dissolved by  the 
President.

Before the  1997 elections, K enya undertook  some substantial constitu­
tional, legal, and  adm inistrative reform s. A  com prom ise package w ithin the 
in ter-party  parliam entary  group w as reached. O ne elem ent w as the reform  of 
the Electoral Com mission by  allocating 10 additional seats to the opposition. 
The reform  also included: giving all political parties and  presidential candi­
dates equal access to the state-ow ned media; allowing the appeal of hum an 
rights issues to the C ourt of Appeal; and  prohibiting  civil servants from  pol­
iticking during  elections.

N evertheless, the  Electoral Com mission w as criticised by  local groups 
and  observers for its role in the  controversial legislative and  presidential elec­
tions. A  commission on constitutional reform s w as created, bu t no substan­
tive constitutional changes w ere introduced.

L ater in 1998, the C onstitution of K enya Review  Com mission A ct was 
enacted into law, setting dow n the basis for constitutional review  and  estab­
lishing organs to  facilitate public  involvem ent in the  review  o f the  
Constitution.

H u m a n  R ig h t s  B a c k g r o u n d
In  1998, and  before and  after the  D ecem ber 1997 general elections, 

w idespread violence and  killings w ere reported , particularly  in the Rift
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Valley and  the coastal area. H undreds of individuals w ere killed and  thou ­
sands w ere displaced, allegedly by  supporters of P residen t M oi, in retalia­
tion  against those w ho had  voted  against him. The G overnm ent has system ­
atically failed to investigate these crimes and  punish  the perpetrators. These 
events have highlighted m ore than  ever the failure of the G overnm ent to p ro ­
tect its own citizens.

T here have been several cases o f sum m ary executions. A lthough K enya 
is a  p a rty  to the C onvention against Torture, police bru ta lity  and  instances 
of to rtu re  are still being reported . The m ethods of to rtu re  reported  include: 
beatings, electric shocks, solitary confinem ent, and  sexual abuse, m cluding 
rape, and  threats of rape to the victim  or the  victim ’s family.

Persons w ishing to file a  com plaint against the police for ill-treatm ent 
w ere said to be d iscouraged o r refused. Im punity  continues to  be a  problem  
and  police b ru ta lity  is often no t investigated or punished. In  fact, the lack of 
access to  justice is a  serious cause for concern, particularly  in dom estic vio­
lence cases.

In  A ugust 1997, the A m erican em bassy in K enya w as bom bed. 
H undreds of individuals w ere killed and  injured. The hum an rights situation 
w as gravely affected by  this incident. The K enyan G overnm ent cracked 
dow n intensely on foreigners and  anyone suspected o f links w ith  violent 
Islamic m ovem ents or M uslim  N G O s. M any  Islamic relief agencies and 
o ther N G O s w ere either p u t u n der p ressure or disbanded and  the ir regrs- 
tra tion  cancelled.

T h e  S o c i e t i e s  A c t  a n d  T h e  P u b l i c  O r d e r  A c t

P rio r to the 1997 elections, the  Societies Act, w hich initially restricted  
freedom  of association, w as revised, m aking it easier for political parties to 
register.

The Public O rd e r A ct w as also am ended. This A ct w as w idely used by 
the G overnm ent to restric t any  activity  regarded  as opposition to the state, 
th rough  such m eans as lim iting public gatherings, im posing curfews, and 
prohibiting  flags and em blem s of political organisations. The am endm ent 
requires organisers to notify local police of p lanned  meetings, ra th e r than  
asking for a license. A lthough this w as m eant to be an  im provem ent, the 
police trea t the notification as a request for a perm it, and  often refuse to 
allow meetings to be held.

Furtherm ore, K enya still retains the Public Security  Act, w hich was 
enacted during  the colonial era. This A ct allows for the use of adm inistrative 
detention. A lthough it is no t curren tly  employed, the  m ere preservation  o f 
the A ct as p a rt of the body o f laws in K enya constitutes a  fu rther th rea t to 
the  respect o f hum an rights m the country.
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T h e  J u d ic ia r y

K enya has one C ourt of Appeal, and  various H igh C ourts and  m agis­
tra te  courts. The legal system is based on English comm on law  trad ition  and 
custom ary law. Islamic law  and H indu  law  also apply  in personal status 
issues for M oslem s and H indus.

The judicial system in K enya suffers from  a  serious lack of resources. 
The Kenya Law Reports, for instance, have no t been issued for m any years. In 
addition, the judiciary  lacks financial autonom y, as it depends on the Office 
o f the A ttorney  G eneral for budget allocations.

D elays are  rep o rted  in bo th  civil an d  crim inal justice  m atters. 
C orrup tion  is w idespread. Executive pressure and  interference w ith  the 
judiciary  is common. P residen t M oi has m ade “presidential com m ents” p u b ­
licly predicting  the outcom e o f pending cases. P u rsu an t to one such com­
m ent, form er C hief Ju stice  H ancox reported ly  issued a  m em orandum  to all 
m agistrates, o rdering them  to follow the P residen t’s directive on lim iting bail 
for certain  crimes.

In J a n u a ry  1998, the C hief Ju stice  appointed  a  Com m ittee headed by 
Ju stice  R ichard  K w ach to look into the situation of the judiciary. The 
Com mittee's report, know n as the K w ach report, w as extrem ely critical of 
the m anner in w hich the judiciary  functions. The rep o rt confirm ed tha t 
corrup tion  is w idespread.

Ju dg es  from  both  courts have tenure up to the age o f retirem ent, w hich 
is curren tly  74. They m ay be rem oved from  office however, on grounds 
o f incapacity o r m isbehaviour. Transfers are sometimes used as a m eans of 
punishm ent.

Ju dg es  have been transferred  to the executive branch  w hile m aintaining 
the ir judicial status. Ju d g e  A ro n  R in g era  cu rren tly  heads Kenya's A nti­
C orruption  Com mittee. This m atter is now  subject to a  challenge before the 
courts. The same judge also served as a  solicitor-general, ano ther executive 
position, while still m aintaining his status as a judge.

J u d i c i a l  A p p o i n t m e n t s

M agistrates are h ired  and  dism issed by the Jud ic ia l Service Commission 
(JS C ), w hich also handles transfers, prom otions, and  disciplinary m atters. 
The J S C  is com posed of five m em bers: the C hief Ju stice , a  judge of the 
H igh Court, and  a judge of the C ourt of Appeal, w ho are all three appoin t­
ed by  the President. In addition, the A ttorney  G eneral and  the C hairm an of 
the Public Service Commission, are ex officio m em bers of the JS C . Both the 
A ttorney G eneral and  the Chairm an of the Public Service Com mission are 
them selves appointed  to the ir respective offices by the President, w hich
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m akes the J S C  u n der the unreserved  influence of the  Executive. M oreover, 
the J S C  is a  v e iy  w eak  institution. It has no independent offices. Its secre­
ta ria t is controlled by  the A ssistant of the  C hief Ju stice  and  the R egistrar of 
the C ourt of Appeal.

Ju d g es  o f the H igh C ourt and  the C ourt of A ppeal are appointed  by  the 
Presiden t o f Kenya, based on the  advice of the JS C . Consultation w ith  the 
J S C  is minimal, as appointm ents are often based on political considerations. 
The C hief Ju stice  in K enya is appointed  a t the P residen t’s sole discretion.

T h e  A t t o r n e y  G e n e r a l

The A ttorney General, appointed  by the President, has a diverse variety  
o f functions. H e is the legal adviser of the G overnm ent, he is in charge of 
overall crim inal prosecution, and  is, in practice, the M inister of Ju stice . H e 
is also an ex-officio m em ber of the C abinet and  the N ational Assembly. The 
functions o f the A ttorney-G eneral are so w ide tha t a potential conflict of 
in terest m ay arise. The A ttorney-G eneral has the constitutional right to 
in te rrup t proceedings in private prosecution cases before a  judgem ent is 
rendered, w hich curtails the  independence o f the  judiciaiy.

The office o f the  A ttorney G eneral is the subject of considerable contro­
versy in Kenya, as it is perceived to be lenient on im portan t personalities, 
applying justice in a selective and  political m anner. F o r instance, despite sev­
eral claims against the Police Commissioner, the office of the A ttorney 
G eneral has no t been effective in rem edying police brutality.

C a s e s

B abu A ch ieng  (C hief m agistrate in N akuru}: O n  15 J a n u a iy  1998, 
Ju d g e  Achieng w as m urdered  a  few m etres from his home, in w h at police 
described as a  deliberate assassination by  unidentified thugs. N o theft was 
carried out. B abu A chieng’s m urder w as w itnessed by  his 9 y ea r old daugh­
ter. Im m ediately afterw ard, judicial officers voiced concerns for the ir physi­
cal safety and  called on the G overnm ent to provide protection  for them .

J u m a K ip lenge {lawyer}: In  O ctober 1997, M r. Kiplenge and  thirteen  
o thers w ere arrested  and  charged w ith  incitem ent to violence and  unlaw ful 
assem bly after organising and  attending a  peaceful one day cultural event, 
w hich w as violently broken  up  by the police. M r. K iplenge had been 
harassed  on m any occasions by the K enyan authorities; he had also received 
death  threats. A fter international pressure, the charges w ere w ithdraw n on 
16 O ctober 1998.
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Sam uel K. N d u ng i {lawyer}: O n  22 A pril 1997, M r. N dungi w as shot to 
death  along M oi Avenue in N airobi. M r. N dung i w as a  crim inal lawyer, fre­
quently  represen ting  clients charged in significant cases of arm ed robbery; 
as result of his professional activities, his relations w ith  the police had 
becom e strained. M r. N dungi had  reported ly  been followed by  unidentified 
persons for some tim e before his death. In  Ja n u a ry  1996, charges of m urder 
and  robbery  w ere laid against M r. N dung i and  then  ab rup tly  w ithdraw n 
after six m onths of detention.

In  F ebruary  1997, 96 million K enyan shillings w ere stolen during the 
course of an  arm ed robbery  a t the S tandard  C hartered  B ank on M oi 
Avenue. M r. N dungi represen ted  some o f those im plicated in the crime, and 
had  reported ly  accused some m em bers of the  police force of taking some of 
the recovered stolen m oney for themselves.

O n  the day he w as killed, M r. N dungi apparen tly  realised he w as again 
being followed; w hen he stopped to park  his car, he w as seen getting out of 
the car and  raising his arm s in surrender. N evertheless, M r. N dungi was 
shot, reported ly  eight times, and  died instantly. It seems th a t M r. N dungi 
had  found evidence incrim inating either his own clients, the police, or both. 
A lthough an investigation w as opened, no tangible results w ere uncovered. 
The A ttorney G eneral directed  the D irector of Public Prosecution to place 
the investigation file before the C hief M agistrate, in N airobi, in o rder to hold 
a public inquest into the killing of M r. N dungi. N o conclusions w ere reached 
as a  result of the inquest.



M a l a y s ia

T  he Federation  of M alaysia consists of th irteen  states: the eleven states of 
pen insu lar M alaysia and  the tw o states of Saraw ak and  Sabah along the 
n orthern  coast of the  island of K alim antan (B orneo). M alaysia has a  parlia­
m entary  system operating u n der the constitutional m onarchy  The largely 
cerem onial m onarch, the Yang di-Pertuan Agong, is elected on a ro tating  basis 
every five years by  the Conference of Rulers, w hich consists o f the nine 
hered itary  M alay rulers o f pen insular M alaysia.

The Yang di-Pertuan Agong appoints a  C abinet headed  by  a Prim e 
M inister, w ho is H ead  of G overnm ent. G overnm ent au thority  rests in the 
hands of the Prim e M inister and  his Cabinet.

A  bicam eral federal Parliam ent holds legislative power. The Senate, 
(Dewan Negar), consists o f 69 m em bers w ho serve th ree  y e a r term s, tw o m em­
bers o f w hich are elected by  the legislative assemblies of each o f the states 
while the rem aining 43 m em bers are nom inated by the Yang di-Pertuan Agong. 
The 177-mem ber H ouse of R epresentatives, (Dewan Rakyat), is elected by 
universal adu lt suffrage for a five-year term  and  by simple m ajority in con­
tested  elections in constituencies.

Elections, however, have been w on by  the m ulti-racial N ational F ron t 
Coalition (Baridan National) w hich has held pow er since 1957, and  w ith  more 
than  tw o-th irds majority. The coalition headed by  Prim e M inister Dr. 
M ahath ir bin M oham ad increased its m ajority in a 1995 general election.

M alaysia has not acceded to some m ajor international hum an rights 
treaties, including the In ternational C ovenant on Civil and  Political Rights, 
the In ternational C ovenant on Econom ic, Social and  C ultural Rights, the 
Convention against Torture and  O the r Cruel, Inhum an o r D egrading 
Treatm ent, and  the Convention on the Elim inatron o f All Form s o f Racial 
D iscrim ination. M alaysia is, however, a p arty  to the Convention on the 
Rights of the Child, although w ith  reservations, the Convention on the 
Prevention and  Punishm ent o f the Crim e o f Genocide, and  the Convention 
on the Elim ination o f All Form s of D iscrim ination against W omen, also w ith 
reservations.

In  fact, M alaysian officials have often challenged the universality of 
hum an rights in favour o f w hat has been term ed Asian values. U nder their 
construction, hum an rights m ay be subject to  historical, political, cultural, 
social, or religious interpretation.

R e s t r ic t iv e  L e g is l a t io n

There are a  num ber o f laws in M alaysia th a t impose serious restrictions 
on individual rights and  freedom s. These include the In ternal Security  A ct of
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1960 (ISA), enacted during the existence of an active com m unist insurgency 
in the country. This law  is still in force. I t perm its far-reaching m eans to p re ­
ven t action, by  persons bo th  inside and  outside M alaysia, "...intended to 
cause and  to  cause a  substantial num ber o f citizens to fear, organised vio­
lence against persons and  p ro p erty ”. M oreover, actions tha t are prejudicial 
to the security  or economic life of M alaysia, to the m aintenance of essential 
services, or sim ply considered likely to  be prejudicial in the m anner 
described above, m ay allow the adm inistrative detention  of a  person for a 
period o f 60 days w ithout a  w arran t. W ith  a  detention o rder signed by  the 
M inister o f H om e Affairs, the detention m ay be extended to tw o years. 
Furtherm ore, detention orders are know n to be renew ed even after the two 
y ea r period has expired. Jud ic ia l review  of a detention  o rder is severely lim­
ited.

In N ovem ber 1998, the D epu ty  H om e M inister s ta ted  that, in the last 
ten  years, no person  had  been detained u n der the In ternal Security  A ct for 
political reasons, except for Com m unist activists. T here are reports how ev­
er, tha t a t least 223 persons w ere detained u nder this Act. The D epu ty  H om e 
M inister has him self classified those detained as 131 for forging docum ents, 
89 for sm uggling illegal aliens, tw o for deviant Islamic teaching and  one for 
association w ith  F ree Avcheh M ovem ent.

There is also the Em ergency (Public O rd e r and  Prevention  of Crim e) 
O rdinance. This em ergency legislation, tha t w as enacted  in response to the 
violence tha t erup ted  during the  1969 elections, rem ains in force. It perm its 
the M inister of H om e Affairs to issue a detention o rder for a  m axim um  of 
tw o years if he or she deems it necessary to  p ro tect the public order, or for 
the “suppression o f violence o r the  prevention of crimes involving violence”. 
The G overnm ent does no t disclose the num ber of those detained under this 
O rdinance, and  the B ar Council and  o ther groups have called for its repeal.

In  addition, the D angerous D rugs Act, as well as the im m igration laws, 
also allow the use of detention w ithou t charge or tria l for an extensive peri­
od of time. Furtherm ore, the R estricted  Residence A ct of 1933 provides for 
confinem ent o r exclusion to  a restricted  area  by  an  adm m rstrative o rder of 
the  M inister of H om e Affairs, and  no t p u rsuan t to a  judicial o rder by  a  court 
of law  after a trial, w hich could be indefinitely renew ed.

The 1948 Sedition A ct seriously restricts freedom  of expression, p ro ­
hibiting, inter alia, public com m ent on issues considered “sensitive”. The 
P rin ting  Presses and  Publications A ct of 1984 also imposes serious lim ita­
tions on freedom  o f the press. The A ct w as am ended in 1987 to  m ake the 
publication o f malicious news a punishable offence. The am endm ent also 
expanded the pow er of the G overnm ent to ban  or restric t publications. 
F urtherm ore, the am endm ent prohibits judicial challenges to  orders to sus­
pend  or revoke publication perm its.
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In  his rep o rt to the 55th session o f the Com mission on H um an Rights, 
the U N  Special R apporteu r on Freedom  of E xpression asked for the  repeal 
o f this restrictive legislation.

T h e  J u d ic i a r y

The M alaysian judiciary  consists of a  Federal Court, tw o H igh Courts, 
nam ely the H igh C ourt of M alaya and  the  H igh  C ourt o f Bairew, the C ourt 
o f A ppeal and  the  Subordinate Courts. The Yang di-Pertuan Agong, on the rec­
om m endation of the Prim e M inister, appoints Ju stices  to the Federal Court, 
C ourt of Appeal, and  H igh  Courts. The Federal C ourt is the h ighest judicial 
au thority  in the coun try  and  the final court o f appeal.

Ju stices  enjoy the security  of tenure  until the age of 65. The Ju d g e s ’ 
Rem uneration  A ct establishes the rem uneration  of judges; it cannot be 
altered to the disadvantage o f a  judge after appointm ent.

Article 125 of the C onstitution provides tha t the  Yang di-Pertuan Agong 
m ay appoin t a  tribunal to investigate an allegation by  the Prim e M inister, the 
Lord  P residen t of the Federal Court, or the C hief Ju stice  o f a  H igh Court, 
tha t a Federal o r H igh court judge should be subject to rem oval on the 
g round “of m isbehaviour o r o f inability, from  infirm ity of body o r m ind or 
any o ther cause, properly  to  discharge the  functions o f his office’’. The tr i­
bunal, consisting of no few er than  five persons th a t are o r have been judges, 
will then  m ake a  recom m endation, based on w hich the Yang di-Pertuan Agong 
m ay rem ove the judge. Pending  the rep o rt from  the tribunal, the Yang di- 
Pertuan Agong m ay suspend a  judge from  the exercise o f his functions after 
consultation w ith  the Lord  Presiden t of the Federal C ourt for federal judges, 
and  w ith  the C hief Ju stice  o f the H igh C ourt for H igh C ourt judges. The 
conduct of a Federal o r H igh C ourt judge m ay be discussed in any  cham ber 
of the Parliam ent only if a m otion is passed by  a t least one q u arte r of the 
m em bers of the chamber.

T h e  A d m i n i s t r a t i o n  o f  J u s t ic e

Since 1988, actions by  the Executive as well as legislative branch, 
including constitutional am endm ents, have seriously underm ined the inde­
pendence of the judiciary  in M alaysia by  increasing the governm ent influ­
ence over the judiciary.

Ju d g es  feel tha t they  are continuously scrutinised by  the Governm ent, 
and  therefore feel they  should not fall out o f favour w ith  it. In  A ugust 1998, 
M alaysia’s A ttorney  G eneral publicly  cautioned judges to adhere to their 
code o f conduct. H e referred  to situations tha t could resu lt in conflicts of
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interest, such as hearing cases tha t involve relatives, receiving free golf club 
m em berships, and  gambling.

Lim G uan E ng is an opposition m em ber o f Parliam ent and  the first son 
o f the leader o f the opposition. In defence o f an  underaged  M alay girl w ho 
w as alleged to have had  sex w ith  an influential C hief M in ister of State, he 
m ade certain  statem ents in a public speech, in ter alia, questioning the 
A ttorney  G enerals  pow er of selective prosecution. M r. Lim w as charged 
w ith  publishing false news and  for sedition. The H igh C ourt acquitted  him 
of sedition, b u t found him guilty of publishing false news, sentencing him 
w ith  a fine. The A ttorney  G eneral appealed to the  C ourt o f Appeal. The 
C ourt of A ppeal increased the  sentence to im prisonm ent of eighteen m onths. 
In  increasing the sentence, the presiding judge said w ords to the effect of, 
“let this be a lesson to anyone w ho criticises the  jud iciary”. The Federal 
C ourt confirm ed the sentence. M r. Lim is still serving the sentence. H e has 
lost his seat in Parliam ent. H is petition  for pardon  w as tu rned  down. This 
case w as seen by  a num ber of M alaysians as a  travesty  of justice.

Several cases during the last few years, such as the Cum arsw am y case 
(dee Coded below) and  the A nw ar case below  have continued to  cast doub t on 
the  independence of the  judiciary  and generally on the in tegrity  of the 
adm inistration of justice. O n  2 Septem ber 1998, M r. A nw ar Ibrahim  was 
ousted from  his official positionas D epu ty  Prim e M inister. O n  20 Septem ber
1998, he w as first detained for nine days u n der the  In ternal Security  Act, 
w ithout access to  his fam ily or to lawyers. H e w as severely beaten  on m any 
parts o f his body. W hen  he la ter appeared  in Court, bruises w ere seen on his 
face, eye, arms, and  neck. M r. A nw ar w as charged w ith  com m itting acts of 
sodom y and  corruption. The w itnesses recan ted  the ir confessions. They said 
tha t they  w ere to rtu red  and  coerced by  the  police to testify  against Mr. 
Anwar. L ater in the  trial, the prosecution  dropped  some allegations of 
sodom y and  sexual abuse. A fter a highly publicised trial, w here due process 
of law  was no t respected, on 14 April 1999 M r. A nw ar w as convicted and 
sentenced to six years im prisonm ent on each of the charges, to  be served 
concurrently  from  the day of sentencing ra th e r than  the arrest. Several o f 
the lawyers w ho represen ted  M r. A nw ar w ere harassed. (See Cased below)

The C IJL , jointly  w ith  the In ternational B ar Association, CLA  and  their 
advocate, is sending a  M ission to M alaysia to exam ine questions related  to 
the independence of the judiciary  and  the legal profession in April 1999.

C a s e s

D a to ’ Par am Cum araswam y {lawyer, M em ber o f the  Executive 
Com mittee o f the  In ternational Commission o f Ju ris ts  and  the C I J L  
A dvisory  B oard  an d  U n ited  N a tio n s S pecial R a p p o rte u r on the 
Independence of Ju d g es  and  Law yers): The principle judicial organ of the
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U nited  N ations, the In ternational C ourt of Ju stice , heard  the case o f D a to ’ 
Param  Cum araswam y, U N  Special R apporteu r on the Independence of 
Ju d g es  and  Lawyers, on 7-10 D ecem ber 1998. The case w as refe rred  to the 
In ternational C ourt o f Ju stice  for an A dvisory O pinion by  the U nited 
N ations Econom ic and  Social Council (E C O S O C ) th rough  a resolution 
adopted  by  consensus on 5 A ugust 1998. The A dvisory O pinion will be b ind­
ing upon  the parties.

The U N  Secretary-G eneral requested  E C O S O C  to act w hen  the 
M alaysian courts failed to upho ld  the im m uniiy gran ted  to  the U N  Special 
R a p p o rteu r u n d e r in te rn a tio na l law. The im m unity  o f D a to ’ P aram  
Cum arasw am y w as underm ined  b y  several civil suits filed against him  in 
M alaysia. The cases w ere b rough t by  businessm en w ho claim ed th a t the 
Special R apporteur defam ed them  in a  press interview  w here he w as quoted 
as saying, in ter alia, tha t he w as investigating com plaints th a t highly placed 
businessm en w ere m anipulating the M alaysian judicial system. Several 
attem pts by  the U N  Secretary-G eneral to assert the im m unity of the Special 
R apporteu r from  legal process in accordance w ith  the 1946 Convention on 
the Privileges and  Im m unities of the U nited  N ations failed. The defam ation 
suits fried against the R apporteu r am ounted to US$ 25 million. O n  29 April
1999, the W orld C ourt ru led  in favour of the Special R apporteur. The C ourt 
also said tha t D a to ’ C um arasw am y should no t be financially accountable for 
any costs im posed on him by  the M alaysian courts, and  tha t the M alaysian 
G overnm ent is under a du ly  to com m unicate the W orld C o u rt’s opinion to 
its dom estic courts so th a t D a to ’ C um arasw am y s im m unity is respected. The 
case generated  m uch international a ttention  (dee update in the introduction).

M an jee t S ingh  D h illo n  (lawyer}: M r. D hillon is the law yer w ho p re ­
pared  the sta tu to ry  declaration in the A nw ar case (dee cade o f Lawyer Zainur 
Encik Zakar'ui below). The judge hearing the A nw ar case, M r. Ju stice  
A ugustine Paul, issued a  w arran t to a rrest him  because of contem pt o f court. 
O n  2 D ecem ber 1998, M r. Singh D hillon appeared  in court w ith  his law yer 
to show  cause w hy  he should no t be held in contem pt. D uring  this session, 
he apologised to  the  court and the  proceedings w ere term inated.

P aw aan eek  M arican  (lawyer, m em ber o f A nw ar’s defence team}: O n  19 
N ovem ber 1998, the police raided  the offices o f M r. M arican  and  searched 
his legal docum ents. W hen he com plained, the judge hearing the com plaint 
said tha t the police have the  righ t to conduct investigations. The judge also 
said tha t law yers are “w asting  tim e” b y  subm itting such complaints.

Tom m y T hom as (lawyer, form er Secretary  G eneral of the M alaysian 
B ar Council}: Libel and  slander suits w ere also b rough t against Tommy 
Thom as (dee the cade of Param Cumaraswamy above). U nlike Cum araswam y, he 
had  no claim to immunity. In  N ovem ber 1998, the claims w ere settled out of 
court. The settlem ent required  the paym ent o f a  large sum  of m oney and  a 
hum iliating apology. Thom as to ld  a  journalist th a t the settlem ent w as forced 
on him by  insurance. As a  result, he w as charged w ith  contem pt of court. In
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D ecem ber 1998, he w as sentenced to  six m onths im prisonm ent. The appeal 
o f this case is still pending.

Z a in u r Encilc Z a k a r ia  {lawyer, m em ber o f A nw ar’s defence team  and 
form er president of the B ar Council of Malaysia}: O n  30 N ovem ber 1998, 
M r. Z ainu r w as sentenced to th ree  m onths im prisonm ent for contem pt of 
court. The contem pt charges w ere initiated by  M r. Ju stice  A ugustine Paul, 
the judge hearing the  A nw ar case. The charges w ere apparen tly  in response 
to an  application subm itted  to  the Court, supported  by a  sta tu to ry  declara­
tion, about an  attem pt to fabricate evidence against M r. A nw ar by  the 
A ttorney G eneral’s office. The judge refused to consider the m erits o f the 
application however, and  ru led  th a t the m otion am ounted to an  interference 
w ith  the course o f justice. The judge dem anded tha t M r. Z ainu r state p ub ­
licly tha t the application w as baseless and  an  abuse o f process, and  asked 
him  to apologise.

Law yer Z a inu r said tha t he w as unable to apologise as this w ould  p re j­
udice the in terest of his client. H e requested  tim e to  consult w ith  his coun­
sel, w ho in tu rn  requested  tim e to p repare  the defence on M r. Z a in u r’s 
behalf. H e also requested  to call w itnesses b u t the Ju d g e  rejected all of these 
requests.

The Ju d g e  also refused to hear the president o f the M alaysian Bar 
Association, w ho w ished to appear in the  contem pt case as amiciu curiae, 
because he w as concerned w ith  the conduct o f the advocate and  solicitor. In 
contrast, and  although the  Ju d g e  earlier determ ined tha t the parties to the 
contem pt consisted only of him self and  L aw yer Zainur, he nevertheless 
accepted the A ttorney  G eneral as amicus curiae and  allow ed him  to  speak on 
several occasions. O n  4 D ecem ber 1998, the C ourt of A ppeal g ran ted  a  stay 
o rder on the sentence pending an  appeal.



M e x ic o

P olitical reform s allowing for com petitive and  tran sparen t elections car­
ried  ou t during  the past years constitute the fram ew ork in w hich elections for 
Parliam ent and  sta tes’ governors w ere held in J u ly  1997. The results w ere 
accepted  by  m ost of the partic ipating  candidates and  parties. The ruling 
p arty  lost its m ajority in the C ham ber o f D eputies for the first time. The 
opposition also w on the election for governor of the  Federal D istric t and  two 
other states.

M exico is a  federal and  representative republic com posed of 31 states 
and  a Federal D istric t organised u n der the rule o f a federal Constitu tion 
dating  from  1917 and  periodically am ended. The C onstitu tion  provides for 
division of pow ers am ong the legislative, executive and  judiciary  branches. 
The Parliam ent is com posed o f tw o bodies: a  500-seat C ham ber o f D eputies, 
and  a  128-seat Senate, bo th  of them  elected periodically. The executive 
branch  is headed by the P residen t of the R epublic w ho at the same time is 
H ead  of State and  o f the G overnm ent. A m ong his w ide pow ers, the President 
can nom inate and  dismiss m inisters, and, w ith  the approval of the  Senate, 
appoin t high-ranking officers o f the army, navy and  air force, the  A ttorney- 
G eneral o f the republic, and  the Ju stices  o f the Suprem e C ourt (Article 89 
of the C onstitu tion). O ne o f the perm anent political features in M exico has 
been the excessive predom inance of the executive branch, and  especially the 
President, over the o ther branches. This has historically upset the balance of 
pow er and  has no t allowed the  ru le o f law  to prevail.

In  D ecem ber 1998, the M exican G overnm ent accepted the com pulsory 
jurisdiction o f the In ter-A m erican C ourt o f H um an  Rights b u t advanced 
some reservations w ith  regard  to the C ourt's jurisd iction  on the expulsion of 
foreign hum an rights activists carried  out by  the G overnm ent.

H u m a n  R i g h t s  B a c k g r o u n d

Serious hum an rights abuses continued in M exico during  1997 and  1998. 
A  significant num ber of extrajudicial executions, enforced disappearances, 
to rtu re, including rape in detention, a rb itra ry  arrests, w idespread  disrespect 
for basic guarantees of due process, and  th reats  against journalists and 
hum an rights defenders w ere reported  during  this period. R eports pointed  to 
security  forces, w hethe r m ilitary or police, and  param ilitary  as those respon­
sible for these violations. Leftist guerrillas are also responsible for some 
abuses.

M exico w as reported ly  one o f the th ree  countries w ith  the h ighest num ­
b er o f extrajudicial executions during  1997, and  also the one w ith  the  th ird  
h ighest num ber of com plaints for enforced d isappearances lodged before the 
U N  W orking G roup on Forced  o r Involun tary  D isappearances. In  1997 the
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U N  Special R apporteu r on Torture visited M exico, and  issued his rep o rt in 
J a n u a ry  1998, m anifesting concern for the im punity  w idely gran ted  to the 
practice o f to rtu re  in the country.

O ne factor tha t encourages the practice o f to rtu re  m  M exico is the  m an­
n er in w hich judges com m only accept incrim inating declarations obtained by 
to rtu re  as valid evidence. Furtherm ore, in N ovem ber 1998, a legislative 
package w as passed w ith  the declared purpose of fighting crime, b u t w hich 
in fact low ered the  standards o f p ro tection  o f basic hum an rights. These laws 
allow a  longer period of pre-triad detention, and  fu rther restrict the validity 
o f A m paro petitions to p ro tect the righ t no t to be arb itrarily  detained.

M any  o f the  hum an rights abuses w ere com m itted in the states of 
Chiapas, G uerrero  and  O axaca, w here social un rest and  guerrilla  activities, 
as well as the m ilitary presence, have increased. Param ilitary  groups and 
su pp o rte rs  o f the  ru ling  R evo lu tionary  In s titu tio n a l P a r ty  (Partido 
RevoLucionario Irutitucionat) confron ted  presum ed  partisans o f guerrilla  
g roups in some localities resulting  in the m urder, to rtu re  or abuse of scores 
of innocent people. F o r example, in D ecem ber 1997, forty-five people w ere 
killed by param ilitary  groups in Acteal, a  small com m unity w ith in  the m unic­
ipality of Chenalho. This m assacre p rom pted  a w ave of international con­
cern for the hum an rights situation in M exico and  encouraged international 
non-governm ental organisations to pay  on-site visits to the  affected zone. 
The m assacre also caused a  strong reaction from  the  M exican G overnm ent. 
The G overnm ent expelled m any hum an rights activists th rough  adm inistra­
tive procedures, in w hich the ir righ t to legal counsel and  to  due process of 
law  w ere no t respected.

The N ational H um an R ights Com mission (C N D H ) received com plaints 
regarding acts o r omissions by the public adm inistration, including officials 
and  public servants. The C N D H  perform s the tasks o f a  hum an rights 
O m budsm an, and  makes independent, non-binding public recom m enda­
tions. A lthough its w ork  has been im portant during  recent years, it has nev­
ertheless proved to be largely insufficient as a m echanism  capable of tackling 
hum an rights abuses and  pu tting  an end to im punity. Its m ost significant 
shortcom ing is th a t the head  o f the C N D H  is appointed  jointly by  the 
P resident and  the Senate, w hich is always dom inated by  the ruling  party, 
affecting the nature  o f the recom m endations it m akes.

T h e  J u d ic i a r y

S t r u c t u r e
A rticle 94 of the federal C onstitution vests the  judicial pow er in a 

Suprem e Court, an Electoral Tribunal, circuit courts, d istrict courts and  a 
federal Council o f Ju d ica tu re . The judiciary  is organised into tw o levels: the
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federal system  and  the state system. The state system  is organised under 
state regulations.

According to am ended Article 105 of the Constitution, the  Suprem e 
C ourt also perform s the role o f a  C onstitutional C ourt and  hears petitions to 
declare laws unconstitu tional. However, the  right to file such a  petition is 
lim ited to  a  num ber of congressm en, m em bers of s ta te’s assemblies, political 
parties, and  the A ttorney-G eneral. T here is no right for an  individual or 
g roup petition. An additional factor lim iting the capacity of the  Suprem e 
C ourt as a  Constitutional C ourt is the requirem ent th a t a t least eight votes 
ou t o f eleven are secured for the ruling  o f unconstitu tionality  to have gener­
al effect. O therw ise it will have effect only w ith  regard  to the parties to the 
dispute.

The Federal Council of Ju d ica tu re  (Condejo de La Judicatura), an  organ 
created  in the  constitutional reform  of 1994, is com petent to determ ine the 
num ber, territo rial jurisdiction and  specialisation of the circuit courts and 
d istrict courts. Its pow ers ex tend  also to  the adm inistration, oversight, disci­
pline and  career w ithin the federal judiciary, w ith  the exception o f the 
Suprem e C ourt (Article 100 of the federal C onstitution and  Article 68 o f the 
F ederal Ju d ic ia l O rganisation  Act, or L O P J F ) . The Council is com posed of 
the  P residen t o f the Suprem e C ourt, w ho acts as its head, tw o m em bers 
appointed  b y  the Senate, one appoin ted  by the President of the R epublic and 
the rest appointed  by  the circuit and  d istric t courts.

Article 21 o f the federal C onstitution distinguishes betw een the tria l and 
punishm ent of offenders and  the investigation and  prosecution  o f offences. 
The first task  is given to  the judiciary  and  the second is the task  o f the Public 
P rosecutor (Procurador). The la tter is p a rt of the Office of the  A ttorney 
G eneral of the R epublic (Procuraduria GeneraL de La RepubLicd) or the State 
A ttorney  G eneral’s Office (Procuraduria General de Judticia) respectively. 
These are organs of the state and  federal executive branches. The Public 
P rosecu to r’s pow ers include a  m onopoly over investigations and  the decision 
to bring  the case to the courts. The im portance of these pow ers in relation to 
the rights o f citizens, as well as the  fact th a t the  Public P rosecuto r depends 
on the executive branch, stress the need for an  u rgen t reform  of this organ 
in o rder to  enhance its independence (dee below).

The m ilitary justice system  handles cases involving m ilitary personnel. 
This contributes to  impunity.

A p p o in t m e n t  P r o c e d u r e  a n d  S e c u r it y  o f  T e n u r e
The appointm ent o f Ju stices  to the Suprem e C ourt is m ade by  the 

Senate from  a  list com piled by  the P residen t of the Republic. In  accordance 
w ith  the  Constitution, judges serve 15 years and  are no t to  be rem oved 
unless they  com m it a  fault as set out in Title F ou r o f the C onstitution. The 
system of appointm ent has been criticised because o f the pow ers the
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President and  the  ruling p arty  have in the process, as the  ru ling  p arty  has 
historically held bo th  the presidency and  the  m ajority  in bo th  cham bers of 
Parliam ent. In  this context, the appointm ent of the  Ju stices  for the Suprem e 
C ourt has usually been considered as a  political matter.

C ircuit court judges and  district court judges are appointed  by  the 
Federal Council of the Ju d ic ia iy  (Article 97), and  serve for six years. They 
enjoy security  o f tenure  only if they  are ratified for ano ther term  or prom ot­
ed to a h igher level. This m eans th a t during  the first period  of six years they  
do no t enjoy security  of tenure. The Suprem e C ourt can also appoint ad hoc 
judges from  am ong the ir m em bers, b u t only in exceptional cases.

In  the Federal D istrict, the judicial function is perform ed by  a H igh 
C ourt of Ju stice  and  the respective Council of the Ju d ica tu re . The Ju stices  
of the H igh C ourt are appointed  by  the legislative assem bly o f the states, 
upon  the  subm ission o f a  candidate by  the  Governor, w hereas the rem aining 
low er court judges are  appointed  by  the Council o f the  Ju d ica tu re  o f the 
state concerned.

Decisions o f the Federal Council o f the Ju d ica tu re  are no t subject to 
appeal except on m atters of appointm ent, assignm ent and  rem oval of judges, 
in w hich case the ir decisions can be appealed in the Suprem e Court.

R e s o u r c e s
The Suprem e C ourt p repares its own budget and  adm inisters it. The 

Council of the Ju d ic ia ry  prepares the budget for the rest o f the federal jud i­
ciary, an d  together, bo th  budgets m ake up the  judiciary  budget (Article 100 
of federal C onstitu tion).

Im p u n it y
The level o f im punily in M exico has reached alarm ing proportions. 

Presiden t Zedillo him self recognised this problem  reporting  that, for 1997, 
only 150,000 a rre st w arran ts w ere issued ou t o f 1,500,000 crimes reported . 
O nly  85,000 o f these a rrest w arran ts w ere carried  out, i.e., only 6% of the 
total reported  crimes. M any  o ther crimes rem ain unreported , because of lack 
of confidence or fear o f the police.

M ost hum an rights abuses go unpunished. This is due to the fact tha t in 
the m ajority o f cases the authorities are unw illing to take action to prevent 
crime, or otherw ise to  investigate and  b ring  the persons responsible to  jus­
tice. W h at w orsens the  problem  is th a t the same au thority  responsible for the 
abuse, as in m ost cases of alleged to rtu re  during  detention or rape, is the one 
investigating. U nder-qualified prosecutors, judges and  defence attorneys 
also add  to an  already poor p ic ture o f overloaded and  poorly  paid  m agis­
trates of the  judiciary.
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The H um an  Rights Com mission has played an im portan t role in lighting 
im punity  of crimes com m itted by  public officials, no tw ithstanding  its lack of 
enforcem ent pow ers and  the lim ited jurisd iction  it has over com plaints. In  a 
few  cases, the  authorities accept and  im plem ent recom m endations o f the 
C N D H . In  m ost cases w here the recom m endations are accepted however, 
they  are no t im plem ented.

T h e  In d e p e n d e n c e  o f  t h e  P u b l ic  P r o s e c u t o r ’s  O f f ic e
A ccord ing  to  A rtic le  21 of the  federa l C onstitu tion , the  Public 

P rosecutor has a  m onopoly over the investigation and  prosecution  of 
offences. To carry  out his duties the Public P rosecutor has the help o f the 
Jud ic ia l Police as an  auxiliary body. D espite the  im portance o f the  tasks 
attached  to this office, such as fighting against im punity  and  protecting  
hum an rights, its w ork  has proved  to be insufficient. Am ong the causes for 
its ineffectiveness is its dependence on the executive branch. As the Office 
o f the A ttorney-G eneral is p a rt o f the executive branch, its head  is appoin t­
ed jointly by  the P residen t and  the Senate, as already m entioned. This has 
been a  m ajor factor in the decisions taken  by Public P rosecutors as to 
w hether or no t to prosecute an  offender.

U ntil the constitutional reform  o f 1994, the Public P rosecu to r’s decision 
to investigate a  case or to close it could no t be judicially challenged. 
The am ended  A rticle 21 now  g ran ts victim s the  r ig h t to  challenge 
the P rosecuto r’s decisions before the courts. This constitutional provision 
rem ained inapplicable du ring  1998 due to  the  lack o f im plem enting 
legislation. In  a ruling  dated  11 N ovem ber 1997, the  Suprem e C ourt ru led  
th a t A m paro petitions shall be available for challenging the P rosecu to r’s 
decisions w h en  v io lations o f ind iv idual g u aran tees  are  a t stake. 
N o tw ith s tan d in g  the  value o f th is p reced en t, the  In ter-A m erican  
Com mission has em phasised the  need to enact im plem enting legislation for 
A rticle 21 so as to provide citizens w ith  an effective rem edy and  to  foster 
jurid ical security.

A t the  end  o f 1998 there  w as a  proposal pending  in C ongress to g ran t 
the  Office of the  A ttorney-G eneral, i.e., the Public Prosecutors, autonom ous 
status as an  independent body outside the executive branch.

The role of the Public Prosecutors has been fu rth er criticised because of 
the  excessive pow ers they  w ere g ran ted  p u rsuan t to legislative reform s to 
fight crim inality in recent years. The Public P rosecutors presen tly  enjoy 
pow ers tan tam ount to those o f an  investigating judge, w ith  the au thority  to 
o rder the detention o f suspects "in u rgen t cases” and  to  o rder the necessary 
steps to gather or verify evidence against the suspect. All o f this exists w ith ­
out the counter-balance o f a  strong  defence th a t can preserve the suspect’s 
interests and  rights.
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T h e  N a t io n a l  S y s t e m  f o r  P u b l ic  S e c u r it y , a n d  t h e  R o l e  o f  t h e  
A r m e d  F o r c e s  i n  t h e  M a in t e n a n c e  o f  P u b l ic  O r d e r

The lack of independence of the p rosecu tor has been  fu rther u n de r­
m ined by the  G eneral Law  Establishing the G rounds for the Co-ordination 
o f the N ational System  of Public Security  of Ja n u a ry  1996 (see Attacks on 
Justice 1996). This law, enacted w ithin a general strategy to fight crime, 
created a U nit for C o-ordination of the Public Security  System, and  placed 
all crime prevention  and  judicial police under a  single comm and, in w hich 
the arm ed forces have no t only an im portan t presence, b u t the m ain respon­
sibilities. A ccording to  this decree, the  Office o f the  Public P rosecutor 
is required  to rep o rt to the C o-ordinating U nit any  action taken w ith  regard  
to investigations and  prosecutions. The public prosecution  has been treated  
as an adm inistrative dependence, and  effectively subsum ed into a b road  
decision-m aking body, destroy ing  its autonom y. The In ter-A m erican  
Commission on H um an Rights has advised M exico to revise the  law  estab­
lishing the U nit for Co-ordination of the System  of Public Security  “since it 
seems to clash w ith  the principles w hich inspire and  w hich should guide the 
institution of the  Public Prosecutor, since there  is a  clear violation of the 
autonom y w hich th a t organ should have”.

The increase in the dem ands for public security, as a resu lt of the  alarm ­
ingly high rates o f comm on crime and  impunity, has been taken  as a  p re tex t 
to  g ran t the  arm ed forces b roader pow ers w ith  regard  to public security. The 
reported  presence of the arm ed forces in different parts  o f the country, 
assum ing tasks norm ally perform ed by  the  police and  the  public prosecutor, 
has raised concern w ithin the hum an rights comm unity. M oreover, the law 
establishing the C o-ordinating U nit of Public Security  en trusts this body 
w ith  policy-m aking in the areas of crime prevention  and  judicial police, 
accentuating the  control o f the m ilitary on public security  m atters.

L i m i t a t i o n s  o n  t h e  W o r k  o f  La w y e r s

Jud ic ia l proceedings are seriously flawed, since the  pu rp orted  adversar­
ial procedure in reality  assigns to one p arty  m ore pow er and  facilities while 
the o ther rem ains structurally  weaker. In  general, the w ork  of defence a tto r­
neys is severely lim ited m ainly due to the deficiencies in the  legal system.

T here is a  program m e of free legal assistance established by  the execu­
tive b ranch  or the judiciary  in each state; how ever the  num ber o f lawyers 
falls far short o f m eeting the needs of an effective defence, and  the free legal 
counsel (defensor de oficio) is largely formal.

Law yers are subject to hum iliating treatm ent, especially in prisons, 
w here they  are  subjected to body searches before m eeting the ir clients. This 
happens m ainly in the  Federal C entres for Social Rehabilitation, the high 
security  prisons. The prison authorities have reported ly  established strict
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regulations th a t violate p risoners’ rights, as well as the  U N  Principles on the 
Role of Lawyers. Law yers do no t enjoy confidentiality in the ir com m unica­
tions w ith  their defendants, since all docum ents from  law yer to defendant 
and  vice versa m ust pass th rough  the authorities w ho photocopy them . In 
addition, the authorities have installed cam eras in the area  w here lawyers 
m eet the ir clients.

Some court hearings take place in room s inside the prison, w hich serve 
as courtroom s, y e t w ithou t providing all the facilities for the law yers to ade­
quately  conduct the ir defence. The conditions in w hich the hearings take 
place are very  poor. Som etim es the accused’s relatives are  no t allowed into 
the prison and  the hearings are not public.

V is it  o f  t h e  In t e r -A m e r ic a n  C o m m is s io n  o f  H u m a n  R ig h t s
The Inter-A m erican Com mission of H um an  Rights paid  a  visit to the 

country  in 1996 upon an invitation issued by the M exican G overnm ent. The 
Com mission w as able to visit and  see the m ost im portan t places and  au tho r­
ities as well as representatives o f N G O s and  grassroots organisations. In 
Septem ber 1998, the Com mission issued its approved  report. The repo rt rec­
om m ended th a t the G overnm ent should, inter alia\
• continue adopting the necessary m easures for the im plem entation of 

Article 21 of the M exican C onstitu tion
• strengthen  the autonom y and  independence of the Office of the Public 

P rosecutor
• review  the legal attribu tes and  com petence of the U nit for the C o-ordi­

nation o f Public Security  in the nation
• lim it the au thority  o f the Office of the Public P rosecutor to those func­

tions w hich are  consistent w ith  its m andate
• reform  the Law  on the N ational System  of Public Security  w ith  a view 

to restricting  the N ational A rm ed Forces to the role for w hich they  w ere 
created, namely, the security  and  defence o f the Federation  against ou t­
side attack.

C a s e s

A d rian a  C arm o n a  {lawyer}: She was w ork ing  w ith  the N G O  Centro 
Fray Francuco de Vitoria, w hen  crim inal proceedings w ere instituted against 
h er in the m ilitaiy  court system; she w as subsequently  subjected to in terro ­
gation and  harassm ent, during  Septem ber 1998.
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J u a n  C arlo s M artin ez  {lawyer}: Law yer M artinez w orked  for an N G O  
in the state of Chiapas. H e suffered harassm ent during  1998, and  as a  result, 
he resigned his post, and  abandoned the state, fearing for his life.

P ila r  N o rieg a  {lawyer}: Law yer N oriega w orks in the  Federal D istrict. 
She defends cases o f detainees in the m axim um  security  prisons. She suf­
fered harassm ent and  arb itra ry  restrain ts w hen try ing  to get into the prison 
to m eet w ith  h er clients. The guards m ade h er undress and  proceeded w ith 
a body search. All of this occurred  in 1998.

Is ra e l O ch o a  {lawyer}: L aw yer O choa w orks in the state of O axaca. H e 
was accused of having links w ith  the Popular R evolutionary Army, because 
of his defence of persons accused o f belonging to the same group. The repo rt 
appeared  in the new spaper Mexico Hoy on 14 A ugust 1998.

A rtu ro  R equesens {lawyer}: L aw yer R equesens w orks for the N G O  
Centro BartoLome de Lad Casad in the Federal D istrict. H e and  his com panions 
w ere attacked  w hen travelling to the area w here the  m assacre of Acteal 
occurred  in Ja n u a ry  1998. A  group of alleged param ilitaries th rew  stones 
and  sticks a t the  car in w hich they  w ere travelling. The victims denounced 
the event to the Public Prosecutor, w ho did  no t intervene.

Ju lio  C esa r S anchez N arv aez  {judge}: H e allegedly w as rem oved from 
office and  received death  threats from  the p resident of the  U pper Tribunal 
of the State o f Tabasco, after he refused to  issue an arrest w rit against a for­
m er politician being tried  for fraud. A ccording to the  M exican G overnm ent 
w hich answ ered the Special R apporteu r on Independence of Ju d g es  and 
Law yers’ appeal on 20 O ctober 1997, Ju d g e  Ju lio  Cesar Sanchez w as just 
seeking to avoid criminal responsibility  for fraud  in a  tria l in w hich he is 
already being tried  (dee Attach) on Justice 1996).

Jo se  S anchez S anchez {lawyer}: M r. Sanchez is legal adviser to a peas­
an t organisation in the  southern  highlands, as well as to  the families of those 
killed in the com m unity o f Aguas Blancas. H e w as im prisoned on charges of 
dam aging private p roperty  and  robbery. H e is curren tly  serving in the prison 
of Acapulco, state o f G uerrero . All of this happened  in 1998.



M o r o c c o

M orocco is a  royal Kingdom  w ith  a hered itary  m onarchy. I t is governed 
by the provisions of the C onstitution, w hich w as approved by  referendum  on
13 Septem ber 1996, and  provides for separation  of pow ers.

The K ing of M orocco is the ultim ate au thority  in the country; he acts as 
H ead  o f State and  com m ander in chief o f the arm ed forces. H e appoints the 
co u n try ’s Prim e M inister, and  upon  the  Prim e M in is te r’s suggestion, 
appoints the rest o f the Cabinet. The King can dissolve the 325 m em ber 
C ham ber o f R epresentatives w hich is the co u n tiy ’s legislature, elected b y  the 
people. The new  C onstitution introduced  a second house of Parliam ent in 
1996, the “Chambre ded CondellLerd” is com posed o f 270 m em bers.

M orocco's political struc tu re  allows for a  m ulti-parly  system. G eneral 
elections w ere held on 14 N ovem ber 1997. The m ajority  of seats w ent to the 
opposition Socialist U nion of Popular Forces, followed by  the C onstitutional 
Union.

In  M arch  1998 the King asked socialist leader A bderrahm ane Youssoufi 
to form  a governm ent, m arking the first governm ent for decades form ed by 
the opposition in M orocco. M r. Youssoufi is a well know n law yer and  hum an 
rights activist in the A rab w orld. H e w as the vice-president o f the A rab 
Law yers U nion and  a  founder and  board  m em ber of the A rab O rganisation 
for H um an Rights. H e has also served on the C l J L  A dvisory Board.

H u m a n  R i g h t s  B a c k g r o u n d

A fter years of harsh  rule, the M oroccan m onarchy is fostering a  new  
image based  on King H assan’s goal of prom oting hum an rights.

W ith  the  change of governm ent in 1998, the hum an rights situation in 
M orocco w itnessed some im provem ent, y e t  there  continue to be serious defi­
ciencies due to problem s in the struc tu re  and  the personnel o f the state.

M orocco has in recent years m ade efforts to im prove its legal protection 
o f hum an rights, w hich has led to the creation of m any institutions and the 
ratification o f different international conventions related  to  hum an rights. 
These include the  Convention against Torture and  O the r Cruelties, the 
Convention on the  Elim ination of All Form s of D iscrim ination against 
W om en and  Children, and  the Convention on the R ights o f the Child.

A lthough there  have been no new  cases o f d isappearances in recent 
years, the file o f previous disappearances in M orocco is still aw aiting more 
concrete results. H undreds o f individuals have d isappeared th roughou t the 
years, m ostly  supporters o f the Polisario front; how ever the  G overnm ent of 
M orocco persistently  denied this fact as well as denying the existence of
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secret prisons and  detention centres. M any  of the d isappeared w ere released 
from  detention in the early 1990s, b u t the G overnm ent has declined to 
conduct a  full inquiry.

D eath  sentences are still issued, b u t no executions have been carried  out 
recently. Prison situations are still poor. Cases of detainees w ho died as a 
resu lt of to rtu re  in custody, or from  cruel, inhum an or degrading prison con­
ditions, are still being reported.

D etainees' contact w ith  the ir families and  law yers during  the first 
48 hours o f detention is v e iy  restricted, thus increasing the  potential for to r­
ture. Security  forces often act w ith  im punity and  custodial deaths and  o ther 
instances of potential abuse are left uninvestigated.

In  M arch  of 1998, a  new  law  w as in troduced  b y  the M inistry  o f Justice, 
im plem enting the  routine use of autopsy for any  death  in custody o r in 
detention, in o rder to curtail any allegations o f to rtu re  against prison  adm in­
istrations.

A law  on prisons will be subm itted  to the  Parliam ent in the  near future. 
I t  has been studied  by  the A dvisory Council on H um an Rights, w ith  the  aim 
of ensuring its conform ity w ith  international hum an rights standards.

Cases are often adjudicated on the sole basis o f confessions, some of 
w hich are obtained u n der duress. The G overnm ent provides an  atto rney  at 
public expense for serious offences; however, court-appointed  attorneys 
often provide inadequate representation.

A lthough the law  provides for a lim ited system  of bail, it is rare ly  used; 
this fact has been criticised as well as the fact tha t the  law  does no t provide 
for habecu corptus.

Law yers in M orocco are no t always inform ed of the  date of arrest, and  
thus are unable to  m onitor compliance w ith  incom m unicado detention lim­
its, due to the  fact th a t access to detained persons is kep t a t a  m inim um  as 
the situation o f detainees in M orocco is poor. Ju d ic ia l police carry  out inves­
tigation of detainees held in garde a vue, or w ithou t supervision. M oreover 
detainees only have access to  a law yer after they  are released from  garde a vue 
detention and  b rough t before the public p rosecu tor or an  investigating 
judge. Furtherm ore, during the in terrogatory  the law yer has no righ t to 
require a defence statem ent to be included in the in terrogation  records or 
even to pose questions.

W e s t e r n  S a h a r a

In  1975, Spain abandoned  its colony, the te rrito ry  of w estern  Sahara, 
the  same y ear M orocco invaded the area. The Polisario F ron t em erged as the
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liberation m ovem ent for the Saharaw is, claiming the righ t to self-determ ina­
tion. The w ar betw een the Polisario F ron t and M orocco lasted until the  1991 
cease-fire accord, w hich resulted  in the placem ent of a  U N  peace-keeping 
mission and  the prom ise of a  referendum  on the  self-determ ination of the 
people of W estern  Sahara. The holding of the referendum  continues to be 
obstructed, m ainly by  M orocco, w ho is changing facts on the ground. 
M orocco has been able to  delay the referendum  until D ecem ber 1999. 
Serious hum an rights violations have been com m itted over the years, includ­
ing repression, extrajudicial killings, to rtu re, forced disappearances, and 
population transfers.

T h e  J u d ic i a r y

The independence of the judiciary  in M orocco is still theoretical. 
C orrup tion  is w idespread and  the  adm inistration of justice is archaic. N o rig­
orous control over judges’ salaries is exercised although such control is p ro ­
vided for by  law. Resources allocated to the judiciary  are minimal, thus 
affecting the hum an and  m aterial resources o f the  courts, and  gravely u n der­
cutting  the p ro p er functioning o f the judicial system.

The judiciary  in M orocco is com prised of o rd inary  courts and  special 
courts. T here are th ree  levels in the  ord inary  court system: the  courts o f first 
instance, the C ourts of Appeal, and the Suprem e Court.

The special courts are com posed of the Special C ourt o f Ju stice , w hich 
handles cases o f civil servants im plicated in corruption, and  the M ilitary 
Tribunal, (or Perm anent C ourt o f A rm ed Forces), w hich hears cases involv­
ing m ilitary personnel and  on certain  occasions, m atters pertaining to state 
security. State security  issues usually fall u n der the jurisd iction  of the  regu­
lar court system. A H igh C ourt w as envisaged by  a law  passed on 8 O ctober 
1977, b u t never established.

T h e  C o u r t s  o f  A p p e a l
The C ourt o f A ppeal has tw o functions. It acts as C ourt of A ppeal w ith 

regard  to judgem ents issued by  the courts o f first instance, w hich deal m ain­
ly w ith  offences and  infractions. I t  also has first-hand  jurisdiction over crim ­
inal cases (crim es punishable by  life im prisonm ent, p rison  sentences 
betw een five and  30 years, negation of civil rights o r death  penalty, and 
house arrest), appeals against judgem ents passed by Tribunals of O riginal 
Ju risd ic tio n  as well as appeals against rulings m ade by  the la tte r’s presiding 
judges.

The sentences o f the C ourt o f A ppeal can only be review ed by  cassation 
before the Suprem e Court.
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T h e  S u p r e m e  C o u r t
The Suprem e C ourt is M orocco’s h ighest judicial au thority  and  sits in 

the capital. The Suprem e C ourt reviews rulings m ade by  low er tribunals. Its 
pow ers extend, am ong others, to disputes over jurisdiction arising am ong 
low er courts and  claims of bias filed against m agistrates and  courts.

A d m in is t r a t iv e  C o u r t s
A dm inistrative tribunals are em pow ered to m ake initial rulings on 

claims for cancellation acts filed against adm inistrative authorities, disputes 
related to adm inistrative contracts and  claims for com pensation of prejudice 
caused by  public entities’ acts or activities. They are  also em pow ered to 
ascertain  the consistency o f adm inistrative acts w ith  legal provisions.

S p e c ia l  C o u r t  o f  J u s t ic e
This special court handles cases in w hich m agistrates or governm ent 

em ployees are involved, such as em bezzlem ent of public funds, corruption, 
or abuse of authority. The Special C ourt of Ju stice  is located in R abat and 
is com posed of five judges, the Public Prosecutor and  the  Clerk.

The Special C ourt w as established by  decree on 6 O ctober 1972 and 
am ended on 25 D ecem ber 1980. A ccording to the decree, a case investiga­
tion m ust be com pleted w ith in  a  six w eek span, if  it is to be b rough t before 
this court. The defendant m ust appoint a  law yer w ith in  24 hours of appear­
ing before the investigating judge, otherw ise one will be appointed  for him. 
Trials are conducted  in a speedy manner, and  p rocedural guarantees afford­
ed by  the C onstitution are generally no t observed.

T h e  S t a n d in g  T r ib u n a l  o f  t h e  R oyal A r m e d  F o r c e s  (M il it a r y  
C o u r t s )
The M ilitary  C ourt is regulated  by  the J u ly  1977 Law  on the M ilitary 

Judiciary . It has jurisdiction over unauthorised  possession of firearm s, 
offences com m itted by  soldiers or by prisoners of war, and  crimes perpe­
tra ted  against the arm ed forces. I t  can hear cases concerning crimes and 
offences com m itted by  civilians against the internal or the external security  
o f the state, if a  m ilitary elem ent exists.

In  crim inal offences, the court is p resided over by  a civilian judge w ith 
four m ilitary judges w ho act as counsellors. In  cases of infractions and 
“correctlonneL” offences, the court is p resided over by  one civilian judge and 
tw o m ilitary judges as counsellors. Civilian judges are m em bers of the 
C ourts of Appeal. The cases are p rosecuted  by  a  m ilitary prosecutor. Trials 
in the S tanding Tribunal of the Royal A rm ed Forces are  regularly  conduct­
ed in camera. M oreover, m ilitary court decisions can only be review ed by  cas­
sation.
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T h e  C o n s t it u t io n a l  C o u n c il
The C onstitutional Council w as set up  on 21 M arch  1994. Article 79 of 

the 1996 C onstitution describes the  com position o f the C onstitutional 
Council. Six o f the 12 m em bers are appointed  by  the K ing for a  period of 
nine years; three of the rem aining six are appointed  by  the Presiden t of the 
H ouse of R epresentatives, and  the rest are appointed  by  the Presiden t of the 
H ouse o f Counsellors, upon  consultation w ith  the parliam entary  groups. A 
th ird  of each category of m em bers is to be renew ed every three years. The 
chairm an and  the  m em bers of the  Constitutional C ourt serve for a non­
renew able term  o f office.

The C onstitutional Council decides on the validity of elections, as well 
as tha t o f referendum  operations and  the alignm ent of new  legislation w ith 
the Constitution. Its decisions are final and  binding upon  all public au thori­
ties, adm inistrative and  judicial sectors.

A p p o in t m e n t , T r a in in g , D i s c i p l i n e , T r a n s f e r s  a n d  R e m o v a l s
The King presides over the Suprem e Council of the M agistracy, and 

appoints m agistrates in accordance w ith  the conditions prescribed  by  law.
A ccording to Article 86 of the 1996 C onstitution, the Suprem e Council 

of the M agistracy is presided over by the  K ing and  com posed of the M inister 
of Ju stice  as vice-president, the F irst P residen t o f the Suprem e Court, the 
P rosecutor G eneral in the Suprem e Court, the Presiden t of the F irst 
C ham ber o f the Suprem e Court, tw o representatives elected from  am ong the 
m agistrates of the C ourt of Appeal, and  four representatives elected am ong 
the m agistrates of first degree courts.

Ju d g es  are initially appointed  by  decree of the M inister of Ju stice  as 
judicial assistants once they  pass the requ ired  exam ination. T here is a 
requirem ent of tw o years o f tra in ing  before the final exam ination. O nce 
accepted, they  are appointed  by  a Royal Decree, upon  recom m endation of 
the Suprem e Council of the M agistracy.

Article 14 of the S tatu te  of the  Law  of the Ju d ic ia ry  o f N ovem ber 1974 
forbids judges from  form ing or joining associations, thus contradicting 
Article 9 of the 1985 U N  Basic Principles on the Independence of the 
Ju d ic ia ry  w hich states:

Ju d g es  shall be free to form  and  join associations o f judges or 
o ther organisations to rep resen t the ir interests, to prom ote 
the ir professional tra in ing  and  to p ro tect the ir judicial inde­
pendence.

A ccording to the Constitution, m agistrates on the bench cannot be 
rem oved, and  they  can be transferred  only by law. Article 62 of the S tatute 
of the Ju d ic ia ry  of N ovem ber 1974 perm its the M inister of Ju stice  to
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dismiss a judge w ho has com m itted a  so-called “grave e rro r”. The decision to 
dism iss a  judge is m ade independen tly  o f the  Suprem e C ouncil of 
M agistracy; how ever the Suprem e Council m ust confirm  the decision to dis­
miss.

The M inister of Ju stice  can transfer a  judge to any  region in M orocco 
for a  period o f three m onths, w hich can be renew ed w ith  the agreem ent of 
the judge. This tim e fram e is no t always respected, and  could create a form 
of pressure on judges.

The Suprem e Council of M agistracy, w hich had  no t convened for three 
years, finally did  so in 1998, and issued sensitive and  harsh  disciplinary 
decisions against 30 judges. Am ong these, n in e  w ere  d ism issed, and 13 sus­
p en d ed  for a  six m onth period. N either clear explanation, nor the names of 
the judges w ere divulged to the public, and no judicial actions w ere taken 
against the allegedly co rrup t judges.

G o v e r n m e n t  R e s p o n s e  t o  C IJ L
O n 1 J u ly  1999, the G overnm ent of M orocco responded  to the C IJL ’s 

request for com m ents on a d raft of the chapter. A  few of the com m ents made 
by the G overnm ent w ere already incorporated  by  the tim e M orocco's 
response w as received; these com m ents are om itted from  the following 
translation  into English o f the G overnm ent’s response, w hich w as subm itted 
in French. The G overnm ent stated:

Human Rights Background
The G overnm ent of M orocco announced in A pril 1998 its w ill­
ingness to deal w ith  the detained and  d isappeared persons file, 
in collaboration w ith  the Cornell Consultatif des droits de L’homme, 
(C C D H ), a  national institution form ed by representatives of 
political parties, unions, hum an rights N G O s, law yers’ and 
doctors’ associations, 0 ulemas, scientists and  certain  m inisters.
In  O ctober 1998, H is H ighness King H assan  II pardoned  28 
political detainees, on the suggestion o f the  C C D H .
W e can now  conclude th a t the file o f political prisoners has 
been closed.
Those persons w ho did no t benefit from  this royal pardon  are 
directly  im plicated in violent crimes or sm uggling w eapons.
The C C D H  handled  the d isappeared persons file w ith  a view 
tow ard  national consensus, based on the lists p rovided by  the 
M oroccan hum an rights N G O s and A m nesty International.
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As a result, in A pril 1999, the C C D H  announced, after having 
studied the individual cases, a  revised list of 112 persons. The 
investigations have p roduced  the following results:
• 13 person w ho w ere presum ed to  be d isappeared are  still 

alive
• The identify of five nam es on the list are unknow n. A lthough 

contacts have been established w ith  the organisations tha t 
listed these names, they  have no fu rther inform ation regard ­
ing them .

® Five individuals died of natural causes 
® 42 detainees w ere confirm ed dead
• It w as confirm ed tha t 23 individuals are considered missing 

and  there are several indications th a t they  are to be p re ­
sum ed dead

® 24 individuals w ere identified, bu t the circum stances and  the 
causes of the ir d isappearances are different, the inform ation 
gathered  indicates th a t those people w ere no t engaged in 
political or union activities.

The C C D H  upholds the principle of com pensation for the 
families of the deceased, and  has form ed a  commission to han­
dle the  situation. It is p resided over by  a  m agistrate.
In  sum, M orocco is handling this painful file w ith  a  political 
will, w hile w orking on the reconciliation of the M oroccan peo­
ple w ith  a  p a rt of the ir history, in a spirit o f national consensus 
th a t consolidates the dem ocratic gains and  re-enforces the rule 
o f law.
Western Sahara
W e regret tha t the C I J L  uses language show ing political bias 
in stating that:
M orocco invaded the te rrito ry  o f w estern  Sahara.
The holding of the referendum  continues to be obstructed, 
m am ly by  M orocco.
Serious hum an rights violations have been com m itted over the 
years, including repression, extrajudicial killings, to rtu re, 
forced disappearances, and  population transfers.
O n  the o ther hand, the Polisario Front, is m entioned only 
twice:, 1) as the liberation m ovem ent for the Saharaw is,



Centre for the Independence o f Judges and Lawyers 202

claiming the right to self-determ ination, and  2) as the parly  
tha t signed a  cease-fire accord w ith  M orocco.
... one w ould  th ink  th a t this is a  clear political statem ent, espe­
cially since the  rep o rt did no t m ention the situation of hum an 
rights in the T indouf camps, about w hich deserting  Polisario 
m em bers (of w hom  hundreds re tu rn ed  to M orocco) reported  
the horro rs and  violations comm itted: to rtu re, killings, forced 
labour, etc., no t to m ention the  lack of freedom  of opinion, 
movem ent, etc.
Throughout history, m any of the ruling  dynasties o f M orocco 
have originated from  W estern  Sahara. I t  w as recovered fol­
lowing an international agreem ent w ith  Spain, w hich w as reg ­
istered a t the U N . A  peaceful marcbe verte w as initiated by  his 
H ighness K ing H assan II, after the consultative opinion of the 
In ternational C ourt of Ju stice  in The Hague, w hich recog­
nised the  ties of allegiance betw een the inhabitants o f W estern  
S ahara  and  the  M oroccan M onarchy, ties w hich w ere recon­
firm ed by  the Ja m a a  (the assem bly of the  representatives of 
the Sahraw i tribes), w hose m em bers declared  allegiance to the 
King o f M orocco.
Being convinced of the soundness o f its cause, M orocco has 
accepted since 1981 the principle of the  referendum . M orocco 
w orked  for the  conclusion of the H ouston  Accord, and  w holly 
supported  the U N  peace plan. M orocco collaborated w ith  the 
W orking G roup on Enforced D isappearances (G T D F I) in 
clarifying 70% o f the  cases subm itted  to  it, w hich totalled 242: 
130 cases w ere clarified by  M orocco (m any of w hom  live n o r­
mally in M orocco, others of w hom  are prisoners o f w ar held by 
the arm y and  are visited by  the IC R C , and  others o f w hom  are 
w ar victim s). Forty-one cases w ere clarified by  the  G T D F I 
itself.
W e w ould  have w ished th a t the C l JL , w hich w e know  to be 
rigorous, rem ain im partial w ith  regards to this issue by evalu­
ating the situation from  the po in t of view  of bo th  sides and  by 
relying on m ore credible sources w ithout prejudice.
JudtLce
W ith  regards to the C onstitutional Articles concerning the 
independence of the judiciary, w e ask y ou  to refe r to Articles 
82 th rough  87 of the Constitution; w e will m ention only tha t 
the Dahir is always signed by  the King w ho is the president of 
the Suprem e Council of the M agistracy (Article 86).
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In  o rder to becom e a judge, a  person  m ust hold a  law  degree 
(equivalent to la maitrue in France), pass the required  com pet­
itive exam ination, and  undertake  th ree  years of tra in ing  in the 
I/u titu t National des Etudes Judiciaires ( IN E  J ) .
I t is to be no ted  tha t added  to the several courts cited in the 
report, com m ercial courts are being created  (Law  of 6/1/1997) 
in o rder to im prove the ou tpu t of the judiciary  in this area, to 
accom pany socio-econom ic changes and  to address the  needs 
o f investors.
T he adop tion  o f the  P rison  L aw  b y  the  C ham ber of 
Representatives in M ay  1999 w as accom panied by a large p ro ­
gram m e of prison repair and  renovation, an  increase in prison 
capacity, the  im provem ent of detainees’ living conditions, and 
an opening of the prisons to N G O s w ho visit the prisons, 
e ither to investigate them  or to hold social and  cultural activi­
ties and  aw areness program m es (see annual rep o rt of O M D H
o f 1998).
These m easures are p a rt o f a  p lan o f action aim ed a t m od­
ernising and  im proving the adm inistration o f justice, reinforc­
ing its independence, and  m aintaining the flow of training and 
inform ation, etc.
This w ork  is being done in consultation w ith  staff, and  the  b ar 
associations.
In  o rder to bring  justice closer to the people, and  im prove the 
w ork ing  conditions, the M inistry  o f Ju stice  accelerated its 
achievem ents over the course o f 1998: creating  th ree  appellate 
courts, four tribunals of first instance; and  pu tting  in use nine 
com m ercial courts.
To conclude, w e can assert tha t the w ork  initiated reflects the 
political will of H is H ighness King H assan  II and  o f his gov­
ernm ent, in o rder to  consolidate the rule of law  and  reinforce 
the acquired  dem ocratic values of M orocco.



M y a n m a r  ( B u r m a )

F rom  1990 until N ovem ber 1997, pow er in B urm a has been centralised in 
the ruling m ilitary governm ent, referred  to as the S tate Law  and  O rd er 
R estoration Council (S L O R C ). O n  15 N ovem ber 1997, S L O R C  was dis­
solved and  reconstitu ted  as the State Peace and D evelopm ent Council 
(S P D C ). The purpose was said to be to "ensure the em ergence o f an o rder­
ly or disciplined dem ocracy” and  to establish a  “peaceful and  m odern 
S tate...in the in terest of all the national peoples”. H um an rights violations, 
however, have only increased th roughou t 1997 and  1998.

The S L O R C  hrerarchy rem arns intact, as the  same top four S L O R C  
leaders are a t the head of the S P D C . Furtherm ore, 13 of the 14 individuals 
w ho are m em bers o f the A dvisory G roup to the S P D C  are form er m em bers 
o f the SL O R C .

The ruling m ilitary governm ent strengthens its rule via a security  appa­
ratus led by  the D irectorate of D efence Services Intelligence (D D IS ). The 
G overnm ent justifies its security  m easures as necessary to m aintain order 
and  national unity. M em bers of the security  forces reported ly  commit serious 
hum an rights abuses.

The p resen t m ilitary regime took pow er in 1988, after a  ruthless sup­
pression of pro-dem ocracy uprising. A fter tw o years of rule by m artial law, 
S L O R C  perm itted  a relatively free general election on 27 M ay 1990, bu t did 
not honour the  results, w hich reflected a rejection of m ilitary rule. The 
N ational League for D em ocracy (N L D ) w on 60% of the  votes and  82% of 
the parliam entary  seats. The governm ent-sponsored p arty  obtained only 10 
of the 485 seats. The S L O R C  responded  by  attacking the  coalition of w in ­
ning parties and  the ir leaders through  intim idation, detention and  house 
arrest.

To justify  its dismissal of the 1990 election results, S L O R C  issued 
D eclaration No. 1/90 w hich conveniently provided th a t the  elected rep re­
sentatives’ sole responsibility is the drafting  of a new  C onstitution for a 
dem ocratic B urm a and  not to take over pow er from  SL O R C . The B urm a 
authorities have argued to the U nited N ations tha t the  C onstitutions of 1948 
and  1974 had  failed because they  had  no t adequately  addressed the  asp ira­
tions of the national races, and  th a t it w as im portan t to ensure tha t the future 
C onstitution reflected those aspirations.

D eclaration  N o. 11/92 created  a N ational Convention to d raft a new  
C onstitution, w hich m et for the first time in Ja n u a ry  1993. O u t of its 702 
representatives, m ore than  600 w ere selected by  SL O R C . The N ational 
C onvention convened again in N ovem ber 1995, bu t the N L D  boycotted the 
C onvention out o f p ro test for the lack of a  dem ocratic process in its proce­
dure. The S L O R C  consequently  banned  the 86 N L D  delegates from  the 
N ational Convention. The N ational C onvention has no t convened since then.
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H u m a n  R ig h t s  B a c k g r o u n d

D uring  1997 and  1998 the  m ilitary governm ent continued to seriously 
violate hum an rights. A rb itrary  detention, serious restrictions on the free­
dom o f expression, assem bly and  association, extrajudicial killings, disap­
pearances o f political opponents and  to rtu re  all occurred  frequently.

The num ber of arrests and detentions increased during 1997 and  1998, 
apparen tly  in order to underm ining the N L D  and  the student m ovem ent. A 
large num ber of elected N L D  m em bers w ere arrested  and  tried  w ithout legal 
counsel and  sentenced to harsh  prison term s.

O n  12 D ecem ber 1997, eight detained m em bers of the N L D  w ere all 
sentenced to long prison term s for attem pting to organise a  m eeting for N L D  
leader D aw  A ung San Suu Kyi earlier in O ctober. Law yers w ere refused 
access to the detainees.

In J u ly  and  A ugust 1998 A ung San Suu Kyi, the Secretary-G eneral of 
the N L D , had several confrontations w ith the authorities w hen she tried  to 
leave Rangoon for meetings w ith  fellow N L D  m em bers. The conflict arose 
after the J u n e  deadline set by  the N L D  for the G overnm ent to reconvene 
the coun try ’s legislature by 21 A ugust.

Furtherm ore, B urm a’s ethnic and  religious m inorities such as the Karen, 
K arenni and  Shan tribes are involved in an  internal conflict w ith  the arm y 
and  suffer severe abuses, including arb itra ry  arrest, killings and forced 
labour in the army.

The m ilitary governm ent continues to use vaguely w orded  laws, such as 
the 1950 Em ergency Provisions Act and  the 1975 State Protection  Law  to 
a rrest and  sentence persons for the ir peaceful political activities. It is esti­
m ated th a t in 1998 there w ere approxim ately 1,200 political prisoners in 
Burm a.

H um an  rights organisations or o ther civil liberties m ovem ents are not 
perm rtted m Burm a. In addition, forergn hum an rrghts activists are banned 
from  the country. O n  15 M ay  1998, a B ritish/A ustralian hum an rights 
activist w as sentenced to five years im prisonm ent and a U S $7,500 fine for 
entering the coun try  illegally. In  A ugust, eighteen foreigners w ere sentenced 
to five years hard  labour for allegedly inciting unrest. They w ere arrested  for 
handing  ou t leaflets com m em orating the 10th anniversary  of a m ilitary 
crackdow n on studen t protesters. Later, all the activists, including the 
B ritish/A ustralian activist w ere deported  from  the country.

In  1992, the U nited  N ations Com mission on H um an Rights created  a 
Special R apporteu r for M yanm ar to exam ine the hum an rights situation in 
tha t country. Since his appointm ent in 1996, the cu rren t Special R apporteur, 
M r. Rasjoom er Lallah, has sought the co-operation of the G overnm ent of 
B urm a and  has requested  the ir authorisation  to travel to the coun try  bu t in



Centre for the Independence o f Judges and Lawyers 206

vain. Both the G eneral Assembly and  the Com mission on H um an Rights 
also called repeatedly on the G overnm ent to allow the Special R apporteur to 
visit the country  b u t thus far representatives of the G overnm ent have only 
expressed the ir disagreem ent w ith  the assessm ents m ade by  the Special 
R apporteu r and  have stated th a t the Special R apporteu r will be authorised 
to visit the country  a t an “appropria te time".

The Special R apporteu r on Torture, in his rep o rt to the  1998 session of 
the U N  Commission on H um an Rights, endorsed the conclusions of the 
Special R apporteur on M yanm ar, in tha t

the practice o f tortu re, portering  and forced labour continues 
to occur in M yanm ar, particularly  in the context of develop­
m ent p rogram m es and  co un ter-in su rgency  operations in 
m inority-dom inated regions.

In  his interim  repo rt to the 1998 session of the U N  G eneral Assembly, 
the Special R apporteur discussed extensively the issue o f forced labour in 
Burm a, as this rem ains an area of grave concern, despite the  fact tha t the 
country  ratified the IL O  Convention N o. 29 against forced labour in 1955. 
In J u n e  1996, the IL O  Com m ittee on the A pplication of S tandards noted 
the persisten t failure of the G overnm ent to im plem ent the Convention. In 
M arch  1997, the IL O  G overning Body decided to refer the com plaints to a 
Commission of Inquiry. A ccording to the rep o rt issued by  the Commission 
of Inquiry  on 20 A ugust 1998

[t]he obligation to suppress the use of forced or com pulsory 
labour w as violated in M yanm ar in national law  as well as in 
actual practice in a  w idespread and  system atic manner, w ith  
total d isregard  for the hum an dignity, safety and  health  and 
basic needs of the people. The Com mission concluded th a t the 
im punity w ith  w hich governm ental officials, in particular, the 
military, trea ted  the civilian population as an unlim ited pool of 
unpaid  forced labourers and  servants a t the ir disposal w as p a rt 
of a  political system built on the use of force and  intim idation 
to deny the people of M yanm ar dem ocracy and  the  rule of law.

In  his conclusions, the Special R apporteu r stated  w ith  reg re t tha t the 
G overnm ent of B urm a has so far ignored the resolutions o f both  the G eneral 
Assembly and  the Com mission on H um an Rights, and  has show ed a  total 
lack o f co-operation w ith  the Special R apporteur. U nfortunately, the con­
clusions draw n in his rep o rt to the 1998 Com mission on H um an Rights 
rem ain valid, as there  has been no im provem ent in the situation in Burm a.

The Secretary-G eneral of the U nited  N ations reported  to the 1998 
Commission on H um an Rights, and  to the 1998 G eneral Assembly, on the 
‘good offices’ mission to Burm a. The Secretary-G eneral s special envoy, Mr. 
Alvaro de Soto, visited B urm a from 7-10 M ay  1997 and  20-23 J a n u a ry  
1998. Before visiting B urm a again, M r. de Soto m et w ith  the M inster of
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Foreign Affairs in N ew  York, and subsequently  left again for a  three day 
visit to B urm a on 27 O ctober 1998. In his repo rt the Secretaiy-G eneral 
concluded th a t there is no

genuine, substantive progress on the p a rt of the M yanm ar 
G overnm ent in addressing  the appeals to  it in repeated  
G eneral A ssem bly resolutions, notw ithstanding m y efforts. I 
am concerned a t the deterioration  in the situation and  the ten ­
sions tha t have arisen. I believe such efforts should be intensi­
fied in the coming m onths.

T h e  J u d ic i a r y

B urm a’s court system  w as inherited  from  the U nited  Kingdom  and  was 
subsequently  restructured . The rule of law  in B urm a has m alfunctioned 
since the m ilitary governm ent began its ru le in 1988.

In Septem ber 1988, S L O R C  issued Law  N o. 2/88, the Ju d ic ia ry  Law, 
according to w hich there shall be a Suprem e C ourt com posed of a Chief 
Ju stice  and  “not more than  five Ju d g e s”. Low er courts, the State or Division 
and  Township Courts, w ere to be form ed by the Suprem e C ourt. M ilitary 
tribunals, established in 1989 for the purpose of try ing  m artial law  offenders 
under special sum m ary procedures, w ere abolished m Septem ber 1992.

The SL O R C , now  the S P D C , appoints the judges of the Suprem e 
C ourt. The Suprem e C ourt selects judges for the low er courts, w ith  the 
approval of the S P D C . The Suprem e C ourt is fu rther in charge of supervi­
sion of all courts. The Ju d ic ia ry  Law  does not contain any  provisions on 
security  of tenure  and protection  from  a rb itra ry  removal, thus leaving such 
issues in the hands of the m ilitary governm ent.

The adm inistration of justice is based on several judicial principles; in 
section 2(a) of Law  No. 2/88, justice is requ ired  to be adm inistered “inde­
pendently, according to law .” In  reality  however, the judiciary  is far from 
independent, due to the suspension o f the  C onstitu tion  and  the  num erous 
decrees th a t restric t freedom s.

In addition to the m ilitary governm ent’s un restrained  role in appointing 
judges to the courts, it also d irectly  influences the adm inistration o f justice, 
reported ly  by m anipulating the courts to secure an outcom e w hich will serve 
rts political ends. Thrs rs particularly  obvious in cases concernrng persons 
alleged to be involved in political activities.

W ithou t the perm ission o f the intelligence organs, judges cannot even let 
the family and  counsel of the accused know  w hat sentence has been passed. 
In  m any cases, the accused is kep t in ignorance of the section o f law  under 
w hich he is charged. T here have been instances w here the M ilitary
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Intelligence has passed sentences orally a t the time of arrest, before any trial 
had  taken place.

In his repo rt to the 1998 Commission on H um an Rights, the Special 
R apporteu r stated  tha t although a t first it seem ed tha t a  m ore positive atti­
tude had begun to em erge w ith  respect to restrictions on political parties, the 
change appeared  to be only formal, as the authorities continued to have com­
plete control over the meetings of especially the N L D . The Special 
R apporteu r stated  in his repo rt tha t D aw  A ung San Suu Kyi, the Secretary  
G eneral of the N L D , rem ained under serious restrictions and  w as constan t­
ly harassed and  scandalised.

In his conclusions, the Special R apporteu r noted
w ith  particu lar concern tha t the electoral process initiated in 
M yanm ar by the general elections of 27 M ay 1990 has still, 
after seven years, to  reach its conclusion and  th a t the 
G overnm ent still has no t im plem ented its com m itm ent to take 
all necessary steps tow ards the establishm ent of dem ocracy in 
the light of those elections.

The Special R apporteu r fu rtherm ore concluded tha t extra-judicial, sum ­
m ary or arb itra ry  executions, and the practice o f to rtu re  continue to occur 
in Burm a. W ith regard  to arb itra ry  a rrest and  detention, the Special 
R apporteu r stated  th a t he was convinced tha t

such violations take place on a  w ide scale if for no o ther rea ­
son than  tha t an exam ination of the laws in place show  tha t 
such violations are legal and m ay easily occur. A t the same 
time, the absence of an independent judiciary, coupled w ith a 
host o f executive orders crim inalising far too m any aspects of 
norm al civilian conduct, prescrib ing enorm ously d ispropor­
tionate penalties and authorising a rrest and  detention w ithout 
judicial review  or any o ther form of judicial authorisation, 
leads the Special R apporteu r to conclude th a t a significant 
percentage of all arrests and detentions in M yanm ar are arb i­
tra ry  w hen  m easured by generally accepted international stan­
dards. In  this regard  the Special R apporteu r expresses his 
deep concern a t the continued detention of m any political p ris­
oners, in particular elected representatives and  the continuing 
arrests and  harassm ent of supporters of dem ocratic groups in 
M yanm ar.

The Special R apporteur drew  the general conclusion
... th a t there has been no change in the situation since his last 
repo rt to the G eneral Assembly and  to the Com mission on 
H um an Rights. The resolutions of the G eneral Assembly and 
of the  Com m ission have gone largely  unheeded  by  the
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G overnm ent of M yanm ar.

L a w y e r s

W hen the S L O R C  seized pow er on 18 Septem ber 1988, activities of 
individual lawyers and  the voice of the law yers’ associations in B urm a w ere 
suppressed and silenced. Since 1989, the B ar Council has no longer been 
independent and  is instead supervised by  the A ttorney-G eneral and  staffed 
by  governm ent officials.

M any  of S L O R C ’s original decrees rem ain in force today, including 
O rd e r N o. 2/88 w hich prohibits public gatherings of m ore than  five people, 
and  N o. 8/88 w hich forbids public criticism of the military.

Some basic due process rights, including the right to a public trial and  to 
be represen ted  by  a  defence attorney, are generally  respected  except in polit­
ical cases. D efence attorneys are perm itted  to call and  cross-exam ine w it­
nesses, bu t the ir p rim ary  role is to bargain w ith  the judge to obtain the least 
severe possible sentence for the ir clients.

D uring  the last several years m any law yers have had  the ir licences w ith­
draw n for the ir alleged involvem ent in politics. A lthough they  m ay have 
been arrested, im prisoned or released p rio r to 1997, they  rem ain unable to 
practrse the ir chosen career a t the tim e o f this w riting.

C a s e s

U  M y in t A ung {lawyer, Licence N o. 3277}: H e w as arrested  and 
charged u n der Section 2 (1 )(a) Arm s A ct (Tem porary). H is tria l was heard  
on 16-17 M ay 1990 a t Rangoon D ivision Jo in t  M agistrate C ourt N o. 12 and 
he w as sentenced to two years im prrsonm ent w ith  hard  labour. H e w as p re ­
vented  from  practising law  as of 4 N ovem ber 1993, and his practising  licence 
w as w ithdraw n.

U  Toe A ung {lawyer, Licence No. 1049}: H e w as charged under Article 
5(j) of the Em ergency A ct 1950 Article 5(j) and  sentenced to five years 
im prisonm ent on 7 F ebruary  1991. His practising  licence w as w ithdraw n.

U  Y an A ung {lawyer, Licence N o. 12169}: H e supported  the 'F ighting  
Law yers C om m ittee’ during  the 1988 uprising, and  w as a  Rangoon N L D  
yo u th  organiser. H e was sentenced to 10 years im prisonm ent on 15 M ay 
1991 under Section 5(a) (b) (j) o f the E m ergency A ct and  Section 17(1) (2) of 
the U nlaw ful O rganisations A ct of 1908. H e w as prevented  from  practising 
law  and  his practising  licence w as w ithdraw n.
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U  T h a r Bann {lawyer, Licence No. 2024}: H e w as charged under 
Article 5(j) of the Em ergency A ct 1950 and  sentenced to five years im pris­
onm ent on 30 M ay 1991. H e was prevented  from  practising  law as o f 30 
J u n e  1993.

U  Bo Bo {lawyer, Licence N o. 2743): H e w as charged u n der Section 
5(j) of the Em ergency Provision A ct in 1994 a t the K yauktada Township 
C ourt and  his licence was tem porarily  suspended on 6 Ja n u a ry  1995.

U  M yram  Boutler {lawyer, Licence N o. 3415}: H e w as arrested  and 
charged under Section 5(j) of the Em ergency Provision Act. H is trial was 
heard  in M yitkyniar Township C ourt and he w as sentenced to five years 
im prisonm ent. H e w as prevented  from  practising law  as o f 6 O ctober 1993, 
and  his practising licence was w ithdraw n.

U  M ating  M au ng  G yi {lawyer, Licence N o. 1586}: H e w as arrested  and 
charged under Section 5(j) of the Em ergency Provision Act. H e was sen­
tenced to two years im prisonm ent w ith  hard  labour on 30 J a n u a ry  1990 at 
M eiktila D istric t Court. H e w as prevented  from  practising  law  as of 4 
N ovem ber 1993, and  his practising  licence w as w ithdraw n.

U  K lim  M aung G yi {lawyer, Licence No. 17928}: H e was charged 
u n der Article 5(j) of the Em ergency Act 1950 and Section 17(1) of the 
U nlaw ful O rganisation  Act 1908 and  sentenced to 10 years im prisonm ent on 
24 N ovem ber 1989. H e was prevented  from  practising  law  as of 30 Ju n e
1993.

U  W in H laing {Supreme C ourt lawyer, Licence No. 3277}: H e was 
elected as N L D  A ssem bly R epresentative from  Tatgone constituency. H e 
took responsibility in the C entral Leading Com m ittee as well as the C entral 
Y outh Affairs Com m ittee of the N L D . S L O R C  m ilitary intelligence officers 
arrested, charged and im prisoned him u n der Section 58(a), (b) and (j) of the 
E m ergency Provision Act for heading the central youth  group. His p ractis­
ing licence w as w ithdraw n  and the election commission also disqualified him 
as Assembly R epresentative on 20 D ecem ber 1991.

D aw  Khin San H laing {Supreme C ourt lawyer, Licence N o. 4023}: She 
was elected N L D  Assembly R epresentative of W et Let Constituency. D aw  
K hin San H laing attended  the secret m eeting to form  an interim  governm ent 
a t the house of A m arpura C onstituency R epresentative U  Bar B w ar on 29 
Septem ber 1990 and  was arrested  by  S L O R C  and  charged under Article 
122(1) of the Crim inal Law  Code.

M s. H laing w as sentenced to im prisonm ent u n der crim inal law on 18 
D ecem ber 1990 and  was prohibited  from  being a candidate in fu ture elec­
tions. She was sentenced to 25 years im prisonm ent on 30 A pril 1991 b u t was 
released on 4 M ay 1992 from Insein Prison. However, h er practising  licence 
was w ithdraw n and  she w as expelled as a Suprem e C ourt law yer as of 30 
J u n e  1993.
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U  Saw  H la in g  {Supreme C ourt lawyer, Licence N o. 4666}: H e w as sen­
tenced to nine years im prisonm ent for partic ipating  in the “H m aing 100 
years m ovem ent”. H e was released in 1980 under S tate Council's am nesty 
announcem ent and  was elected as N L D  Assembly R epresentative from  Inn- 
dow  constituency. H e w as again arrested  for a ttending  the secret m eeting to 
form  an interim  governm ent a t the house of A m arapura C onstituency 
R epresentative U Ba B w ar on 29 Septem ber 1990 and  w as charged under 
Article 122(1) of the Crim inal Law  Code and  sentenced to 25 years im pris­
onm ent. H e w as released from  Insein Prison on 27 M ay 1992 b u t the 
Election Commission disqualified him as an Assembly R epresentative on 23 
D ecem ber 1991 and  also b arred  him from  being a candidate in fu ture elec­
tions. H e was prevented  from practising law and  his practising  licence was 
w ithdraw n as o f 30 J u n e  1993.

U  N y u n t H la in g  {lawyer} and  U  T hein  Z an  {lawyer}: They w ere 
arrested  in an incident w hich occurred  on 30 J a n u a ry  1997. The S L O R C  
accused the N L D  o f the Aung Lan tow nship of instigating farm ers to  stand 
against the governm ent program m e. Five local leaders of the N L D , includ­
ing the tw o lawyers, w ere arrested .

M r. Z an  was elected as an Assembly R epresentative from  A ung Lan 
tow nship constituency in the M ay 1990 election. O n  7 Ja n u a ry  1997, U  Tein 
Z an  w as forced to resign. M r. Z an  was charged under Section 5(j) of the 
Em ergency Provision A ct on 24 F ebruary  1997, and  sentenced to five years 
im prisonm ent.

D a w  O o  O o  K h in  {lawyer, Licence No.- 1559}: She w as arrested  and 
charged u n der Article 5(4) o f the G overnm ent Secrecy Act o f 1923. H er case 
w as heard  in the M andalay  D ivision C ourt on 14 O ctober 1991 and  she was 
sentenced to six m onths im prisonm ent w ith  hard  labour. She w as prevented  
from  practising  law as o f 11 M arch  1996, and  h er practising  licence was 
w ithdraw n.

M aung  M au ng  K yaw  {lawyer, Licence No. 945}: H e was charged under 
Article 5(j) of the Em ergency A ct 1950 and sentenced to five years im pris­
onm ent on 15 M ay 1991. H e w as prevented  from  practising law as of 30 
Ju n e  1993.

D aw  O h n  K yi {lawyer, Licence No. 6774}: She w as elected as N L D  
Assem bly R epresentative from  M yin t-T har constituency. D aw  O hn  Kyi 
attended  the secret interim  governm ent m eeting a t U  B ar B w ar’s house in 
A pril 1991 and  was arrested  under Crim inal Law  Article 122(1) and  im pris­
oned and  disqualified as an A ssem bly R epresentative on 6 J a n u a ry  1992. 
She w as released from  Insein Prison on 4 M ay 1992, b u t later charged under 
Article 122(1) of the Crim inal Law Code and sentenced to 25 years im pris­
onm ent a t Rangoon D ivision Jo in t  M agistrate C ourt N o. 12 on 30 April
1994. She w as prevented  from  practising law  as of 30 J u n e  1993.
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U  T in  A ye K yu  {lawyer}: H e w as G eneral Secretary  of the N ational 
Political Alliance Party. H e w as sentenced to nine years im prisonm ent for 
leading the 1976 “H m aing 100 y ea rs” dem onstration, and  released in the 
1980 amnesty. A fter being released from  prison he studied and  attained a 
higher legal degree. H e w as prevented  from  practising  law  as an advocate 
and  had  his practising  licence w ithdraw n.

U  M aung  M au ng  {Supreme C ourt lawyer}: H e w as arrested  on allega­
tions of having connections w ith  the BCP. H is practising  licence w as w ith ­
draw n.

U  S ann  M au ng  {lawyer, Licence N o. 3353}: H e w as arrested  and 
charged under Section 5(j) of the Em ergency Provision Act. H e was sen­
tenced to nine m onths im prisonm ent w ith hard  labour on 24 M ay 1990 at 
W est Bassein Township Court. H e was prevented  from  practising  law  as of 
7 O ctober 1993 and  his practising licence w as w ithdraw n.

U  T in  M aung  {lawyer, Licence N o. 1595}: H e w as arrested  and  charged 
under Section 5 Q  of the Em ergency Provision Act. H e w as sentenced to 
one y ea r of im prisonm ent on 4 D ecem ber 1991 a t Yayazgyo Township 
C ourt. H e w as prevented  from  practising law  as o f 23 N ovem ber 1993, and  
his practising licence w as w ithdraw n.

U  W in  M aung  {lawyer, Licence N o. 4540}: H e w as arrested  and  
charged under Section 5(j) of the Em ergency Provision Act. H e w as sen­
tenced to two years im prisonm ent w ith  h a rd  labour on 30 J a n u a ry  1990 at 
M eiktila D istric t Court. H e w as prevented  from  practising  law  as of 4 
N ovem ber 1993, and his practising licence w as w ithdraw n.

U  N ay  M in  {lawyer}: H e was arrested  on the allegation o f supplying 
false inform ation to the British B roadcasting C orporation  and  sentenced to
14 years im prisonm ent on 21 O ctober 1988. H is practising  licence was w ith ­
draw n.

H e w as also detained m Insein Prison in 1975 on suspicion of having 
contact w ith  BCP.

U  A ung M yain g  {lawyer, Licence N o. 3576}: H e w as arrested  and 
charged under Crim inal Law  366/109. H e w as sentenced to six years im pris­
onm ent w ith  hard  labour on 3 April 1992 a t a  m ilitary court. H e was p re ­
ven ted  from  practising  law  as of 4 N ovem ber 1993, and  his practising  licence 
was w ithdraw n.

U  M yo M y in t {lawyer, Licence No. 12998}: H e w as arrested  and 
charged under Section 5(j) of the Em ergency Provision Act. H e w as sen­
tenced to one y ear o f im prisonm ent w ith  h a rd  labour on 15 M arch  1993 at 
M andalay  D ivision’s Chan Aye T har Z an  Township C ourt. H e was p re­
vented  from  practising law  and  his practising  licence w as w ithdraw n.
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U  H a r  M y in t {lawyer}: H e w as arrested  and charged under Section 5(j) 
of the E m ergency Provision Act. H e w as sentenced to 5 years im prisonm ent 
w ith  hard  labour on 3 O ctober 1990 a t M yitkyinar Township C ourt. H e was 
prevented  from  practising  law  as o f 5 A ugust 1993 and  his practising  licence 
was w ithdraw n.

U  T h au ng  M y in t {Supreme C ourt lawyer, Licence N o. 1640}: H e was 
elected as N L D  A ssem bly R epresentative from  K hin-U  constituency.

U T haung M yin t w as arrested  for a ttending  the secret m eeting to form 
an  in terim  g overnm en t a t the  house o f A m arap u ra  C onstituency  
R epresentative U B a B w ar on 29 S eptem ber 1990. H e w as charged under 
Article 122(1) of the Crim inal Law  Code. H e w as sentenced to 25 years 
im prisonm ent bu t released from  Insein Prison on 4 J u n e  1992. The Election 
Commission disqualified him on 6 Ja n u a ry  1992 and  he was also prohibited  
from  being a  candidate in fu ture elections. H e was prevented  from  practis­
ing law  and  his practising  licence was w ithdraw n  as o f 30 J u n e  1993.

U  S an  M y in t {lawyer}: H e was form erly im prisoned because of his 
involvem ent in 1975 U T h an t’s uprising. Following the 1988 popu lar dem o­
cratic uprising, he took responsibility as the vice-president of the N ew  Blood 
Party. H e was arrested  again and  had  his practising  licence w ithdraw n.

U  B o N i {lawyer, Licence N o. 1783}: H e was arrested  and charged 
under Section 6(1) o f the People’s P roperty  P rotection  Act. H e was sen­
tenced to six m onths im prisonm ent w ith  hard  labour on 15 M arch  1993 at 
K ungchangone Township C ourt. H e w as expelled as a  law yer as o f 4 
N ovem ber 1993, and  his practising  licence w as w ithdraw n.

U  K hin  M axing N y u n t {lawyer, Licence No. 3533}: H e w as arrested  and 
charged under Section 5(j) o f the Em ergency Provision Act. His case was 
heard  in M andalay  Division C ourt N o. 4 on 3 Ja n u a ry  1992, and he was 
sentenced to three m onths im prisonm ent w ith  hard  labour. H e was p reven t­
ed from  practising  law  as of 7 O ctober 1993, and  his practising  licence was 
w ithdraw n.

U  Tun O o  {lawyer, Licence N o. 11942: H e w as charged under Article 
5(j) of the Em ergency A ct 1950 and  Section 17(1) o f the Unlawful 
O rganisation  1908 Section 17(1) and sentenced to 20 years im prisonm ent on 
2 N ovem ber 1989. Consequently, he w as prevented  from  practising  law.

U  W in  Shw e {lawyer, Licence N o. 9123}: H e w as arrested  and charged 
under Section 5(j) o f the E m ergency Provision Act. H e w as sentenced to
15 m onths im prisonm ent w ith  h a rd  labour on 20 O ctober 1989 a t Insein 
Township C ourt. H e w as p revented  from  practising  law  as of 23 N ovem ber 
1993, and  his practising  licence w as w ithdraw n.

U  T in  Shw e {lawyer}: H e was an au tho r and  a m em ber of an intellectu­
al group headed by  M s. Suu Kyi. H e played a leading role in the election 
cam paign o f 1990. H e w as charged under Article 5 (a)(b ) and  (j) and  the
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Em ergency Act of 1950 on allegations of form ing a parallel governm ent. H e 
w as initially sentenced for 10 years im prisonm ent on 15 M ay 1991, bu t his 
sentence w as la ter increased to 15 years. N either his family nor N L D  
received any inform ation as to w hich prison he w as detained in.

In  April 1997 U Tin Shwe w as suffering from serious heart disease and 
his family requested  tha t he receive treatm ent in Rangoon G eneral Hospital. 
The authorities did no t accede to this request. The C hairm an of the N L D  
w rote to G eneral T han Shwe (C hairm an of S L O R C  and  cu rren t Chairm an 
of the S P D C ) urging tha t U T in  Shwe be allowed p roper medical treatm ent. 
N o response to this le tter was ever received. U  Tin Shwe died on 6 Ju n e  
1997 of a heart a ttack  a t his cell in Insein prison.

U  K yin Soe {Supreme C ourt lawyer, Licence N o. 9186): H e was a rrest­
ed and  charged under Section 5(j) of the Em ergency Provision Act. H e was 
sentenced to four years im prisonm ent by  a m ilitary court on 7 M ay 1997. H e 
w as prevented  from  practising  law as of 4 N ovem ber 1993, and  his p ractis­
ing licence w as w ithdraw n.

U  L a  T h an  {Supreme C ourt lawyer, Licence N o. 2644): H e partic ipat­
ed in the activities of the Rangoon B ar A ssociation in the 1988 popular 
dem ocratic uprisings. H e w as elected as a N L D  Assem bly R epresentative 
from  Coco Island constituency and w as C hairm an of Kyem yindine N L D .

U H la Than w as arrested  for attending the secret interim  governm ent 
form ation meetings on 19 Septem ber 1990 (at the house of A m arapura 
Constituency R epresentative U Ba Bw ar) and on 30 Septem ber 1990 (in 
M andalay N orth-W est tow nship) and  w as charged u n der Article 122(1) of 
the Crim inal Law  for high treason. H e was sentenced to 25 years im prison­
m ent on 30 A pril 1991 and had  his practising  licence confiscated. H e was 
prevented  from  practising law as of 30 Ju n e  1993.

U H la  T han died at Rangoon G eneral H ospital on 2 A ugust 1996 a t 4 
pm, while being detained.

U  M yo Thann {Judicial Officer G rader): H e w as the pa tron  of the 
Bahm aw  S tudent U nion during the 1988 uprising. U  M yo T hann was 
arrested  on 15 J a n u a ry  1989 on charges of being involved w ith  B C P m ove­
m ent. H is practising licence w as w ithdraw n.

U  Khin M aung Thein {lawyer, Licence N o. 2994): U  Khin M aung 
Thein was elected as N L D  Assembly R epresentative from K hin U con­
stituency. H e w orked  as a law yer m M andalay.

U Khin M aung Thein w as arrested  for attending the secret m eeting to 
form an interim  governm ent at the house of A m arapura Constituency 
R epresentative U Ba B w ar on 29 Septem ber 1990 and  charged under 
Article 122(1) o f the Crim inal Law Code. H e w as released on 2 Ju n e  1992 
bu t w as disqualified as an Assembly R epresentative and  also b arred  from
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being a candidate in fu ture elections. H e was prevented  from  practising  law
as o f 30 J u n e  1993.

U  T h ih a  {lawyer, Licence N o. 7570): H e w as charged under Section 5(j) 
of the Em ergency Provision A ct a t M eiktilar D istric t Court. H e was tem ­
porarily  suspended as a  law yer as o f 4 N ovem ber 1993.

U  C h it T in  {Supreme C ourt law yer): H e w as elected as N L D  Assembly 
R epresentative from  M in-la constituency. H e w as arrested  by S L O R C  as 
one of the 'six hard  cores’ w ho attended  the interim  governm ent form ation 
meetings on 19 Septem ber 1990 (at the house o f A m arapura Constituency 
R epresentative U  Ba Bw ar) and  on 30 S eptem ber 1990 (in M andalay  
N orth-W est tow nship).

H e w as charged under Article 122(1) of the Crim inal Law  Code for high 
treason and  im prisoned. H e w as released on 29 J u n e  1992 bu t his practising 
licence rem ained  w ith d raw n  as o f 30 J u n e  1993 and  the  E lection 
Com m ission d isqualified  him  as an A ssem bly R epresen ta tive  on 18 
D ecem ber 1991 and also prohibited  him from being a candidate in future 
elections.

U  T un T in  {lawyer}: H e w as a  m em ber of the Secretary  B oard of the 
Sayakyi T ha K hin K o-D aw -H m aing-led W orld Peace Congress (B urm a). In 
1953, as Secretary  of the delegation from  Burm a, he attended  the W orld 
Peace Conference held in Vienna, A ustria. H e took responsibility as a  m em­
ber o f the Secretariat of the In ternal Peace O rganisation  from  1957 to 1964.

U Tun Tin was detained in 1959 for over one y ea r on the allegation of 
contacting the Burm a C om m unist P a rty  (B C P), and fu rth er detained from 
10 J u ly  1967 to 2 M arch  1970.

H e resum ed w ork as a  lawyer, following his release from  prison and 
joined the N L D  on 14 O ctober 1988, becom ing a central com m ittee member. 
H e w as accused o f having connections w ith the B C P and  detained under 
Em ergency Provision Act Section f(j) p rio r to the 1990 election. H e was p re­
ven ted  from  practising  law  and had his practising  licence w ithdraw n.

U  S e in  N yo  Tun {lawyer}: H e w as arrested  on allegations of contacting 
B C P underg round  people and had his practising  licence w ithdraw n.

U  Te Tun {lawyer, Licence No. 1946}: H e w as charged under the 
Foreign Exchange Rule Law  Sections 5(19, 6(1), 24(1), 34 and  sentenced to 
four years im prisonm ent. H e was prevented  from  practising  law as of 30 
J u n e  1993.

U  A ye T h w in  {lawyer}: H e w as the M andalay  B ar A ssociation 
Treasurer during the 1988 uprising. H e w as im prisoned for 6 m onths for his 
involvem ent in "H m aing 100 Years U prising”. U  Aye Thw in was arrested  on 
allegations of d istributing  anti-governm ent leaflets and cassette tapes. His 
practising  licence was w ithdraw n.
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U  Z aw  M yo W in  {lawyer, Licence N o. 3104}: H e w as charged under 
Article 5(j) of the Em ergency A ct 1950 and  Section 17(1) of the U nlawful 
O rganisation A ct 1908 and  sentenced to eight years 'im prisonm en t on 20 
N ovem ber 1989. H e was expelled as advocate as o f 30 J u n e  1993.

U  K yaw  W in, U  A ung M yin , U  T h an  Pe, U  T in  O h n , U  T in  H tu t  
N aing  {judges in the Suprem e Court}: They w ere "perm itted" to retire from 
duties by  S P D C  O rd e r 5/98 on the 11th W aning of Tazaungm on 1360 M E  
(14 N ovem ber 1998) under the order/signature of S P D C  S ecretary -1 Khin 
nyun t L ieutenant-G eneral.

It  is w idely believed tha t the judges w ere forced to retire because of 
cases subm itted by the N L D  pending before the Suprem e Court, and  the 
S P D C ’s uncertain ty  about how  these judges w ould respond. I t  is unusual for 
such a  large num ber of judges to retire  at once, w ith  no explanation given.

By the same order 5/98, four others w ere appointed  as Suprem e C ourt 
Justices: U  T han Oo, U  Kin M aung latt, U  K hin M yint, D r  Tin Aung Aye.

D aw  S ann  S ann  W ynn  {Supreme C ourt lawyer, Licence No. 1551}: 
She w as elected as N L D  Assembly R epresentative from  Ahlone constituen­
cy. She w as arrested  in A pril 1991 for attending the secret m eeting to form 
an in terim  governm en t a t the  house o f A m a rap u ra  C onstituency  
R epresentative U B a Bwar. She w as charged u n der Article 122(1) of the 
Crim inal Law  Code and sentenced to 25 years im prisonm ent on 30 April 
1991. H er licence w as confiscated. She w as released from  Insein Prison on 
1 M ay 1992 b u t h er practising licence rem ained w ithdraw n as o f 30 Ju n e  
1993 and  the  E lection Com m ission d isqualified h er as an  Assem bly 
R epresentative and  b arred  her from  being a candidate in fu ture elections.

U  H a n  S h in  W y n n  {lawyer}: In  J u n e  1978, he partic ipated  in the 
Rangoon U niversity boycott m ovem ent in com m em oration o f the  W orkers 
S trike of J u n e  1974. H e form ed the D em ocracy D evelopm ent Association of 
Yay-za-gyo. H e w as preven ted  from  practising  law  and  had  his practising 
licence w ithdraw n.



P a k is t a n

T  Ke 1973 Constitu tion of the Islamic Republic o f Pakistan  provides for a 
federal state and a parliam entary  system. Federal legislative pow er is vested 
in the Parliam ent, w hich is com posed o f tw o houses: the N ational Assembly 
(lower house) and  the Senate (upper house). The N ational A ssem bly is com­
posed of 207 M uslim  m em bers and  ten  additional m em bers o f o ther religions, 
all elected for a five y ea r term . The Senate is com posed o f 87 m em bers, elect­
ed for a  term  of six years. The Presiden t is the H ead  of State. The Prim e 
M inister, w ho is the H ead  of G overnm ent, is elected by  the N ational 
A ssem bly in a special session. The C onstitution perm its a  vote of "no confi­
dence" against the Prim e M inister by  a  m ajority of the entire N ational 
Assembly, p rovided tha t it is no t during the annual budget session.

According to the 1973 Constitution, the President, after consulting w ith 
the Prim e M inister, appoints Provincial G overnors, w ho act on the advice of 
the C abinet or C hief M in ister o f the  Province.

M ian M uham m ad N aw az S harif’s Pakistan  M uslim  League (PM L ) w on 
the elections on 3 F ebruary  1997, defeating B enazir B hu tto ’s Pakistan 
People’s P arty  (P P P ). The elections had  been called after M s. B hu tto ’s gov­
ernm ent had  been rem oved in N ovem ber 1996 on allegations of corruption 
and  m ism anagem ent.

In A pril 1997, the new  Prim e M inister revoked several provisions of the 
eight am endm ent to the Constitution, abolishing the pow er o f the President 
to dismiss the Prim e M inister. L ater th a t year, the 14th am endm ent to the 
C onstitu tion w as passed, restricting  the rights o f the N ational Assembly and 
Provincial A ssem bly representatives to challenge the ir leaders.

Sectarian violence in the Punjab  betw een Sunni and  Shi’a  M uslim s and 
violence in the disputed  te rrito ry  o f K ashm ir rem ained areas of concern in 
1997 and  1998. The province o f Sindh also rem ained unstable because of 
ethic violence w hich w as m ainly concentrated  in Karachi. It w as reported  
tha t m ore than  eight hundred  people died in 1998 in K arachi as a  result of 
the violence.

In  the course of 1997 and  1998, the corrup tion  charges against the 
B hutto  family evolved, as the H igh C ourt of Lahore ordered  in April 1998 
the freezing o f all assets belonging to the form er Prim e M inister and  some of 
h er family m em bers. D uring  the summer, the B hutto  family and  their Swiss 
law yer w ere indicted by  a  Swiss federal court on charges o f m oney-launder­
ing.

A series of nuclear tests by  both  Ind ia and Pakistan  in M ay 1998 w ors­
ened relations betw een the two countries. The detonation  of the bom bs 
caused both  countries to teceive harsh  criticism  and  condem nation by the 
U N  Security  Council. In ternational p ressure led to the sta rt of talks betw een 
the Prim e M inisters of Ind ia  and Pakistan  in Ju ly .
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In  M ay 1998, the G overnm ent declared a  state of em ergency for the 
w hole of Pakistan  as a resu lt of the  grow ing tension betw een Pakistan  and 
India over the nuclear tests. The Suprem e Court, however, ru led  in Ju n e  
tha t the suspension of all fundam ental rights b y  the  S tate  of E m ergency A ct 
w as no t allowed, as some rights cannot be derogated.

H u m a n  R i g h t s  B a c k g r o u n d

The hum an rights situation rem ained poor in 1997 and  1998, w ith  eth­
nic violence especially in S indh and Punjab, instability o f the judiciary  and 
religious discrim ination. P rison conditions rem ained poor, and  police arb i­
trarily  arrested  and detained citizens, com m itted num erous extrajudicial 
killings and to rtu red , abused and raped alm ost w ith impunily.

The blasphem y law  is also a cause of g reat concern am ong hum an rights 
activists, as it is often used to persecute religious m inorities. In M ay  1998, a 
Rom an Catholic Bishop, J o h n  Jo seph , com m itted suicide in p ro test o f a 
death sentence given to a C hristian for blasphem y. In  Septem ber, a  S h i’a 
M uslim  w as sentenced to death under the b lasphem y law.

In 1998 the U N  Special R apporteu r on the Independence of Ju dg es  and 
Law yers expressed his concern about the high level of tension betw een the 
Executive and  the judiciary  and  reiterated  his w ish to visit Pakistan.

The U N  Special R apporteur on Torture advised the G overnm ent th a t he 
continued to receive reports on the w idespread use of to rtu re  in Pakistan. 
H e also urged  the G overnm ent to  inform  him about steps taken to imple­
m ent the recom m endations of his 1996 mission report.

In A ugust 1998, the Prim e M inister introduced  a constitutional am end­
m ent allowing a rb itra ry  interpretation  of w hat is "w rong” or “righ t” under 
Islam to be m ade by the federal G overnm ent. The am endm ent overrides all 
constitutional protection and cannot be challenged in court.

In O ctober, the N ational A ssem bly voted  151-16 in favour o f a  consti­
tutional am endm ent to replace the legal system  w ith  S hari’a law. A t the time 
of w riting  the Senate had not y e t voted on the am endm ent; however, it was 
w idely expected th a t they  w ould no t vote in favour of it.

Criticism o f the am endm ent focuses prim arily  on the Article w hich 
gives the G overnm ent the right to “prescribe w h at is right and forbid w hat 
is w rong” according to Islam, as this gives the G overnm ent overbroad 
powers.
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T h e  J u d ic ia r y

The C onstitution of the Islamic R epublic of Pakistan  provides for an 
independent judiciary; however, rn practice the judiciary is influenced by  the 
Executive.

C o u r t  S t r u c t u r e

The judicial system is com posed of a Suprem e C ourt of Pakistan, a H igh 
C ourt for each province and, a t the low er levels, civil and  district courts 
for civil proceedings, and  m agistrate and  session courts in the criminal 
system. T here is also a  Federal Shariat C ourt and  a Special Terrorism  
Courts.

The Suprem e C ourt enjoys original jurisd iction  in every dispute 
betw een the federal G overnm ent and  the Provincial G overnm ents and 
appellate jurisdiction “from judgem ents, decrees, final orders or sentences of 
a H igh C o u rt”. The H igh C ourts’ jurisdiction is extensively detailed in the 
Constitution.

A p p o in t m e n t

The C hief Ju stice  of Pakistan  is appointed  by the President. O ther 
judges of the Suprem e C ourt are also appointed  by  the President, after con­
sultation w ith  the C hief Ju stice . A t any time w hen the office o f C hief Ju stice  
o f Pakistan is vacan t or if  the C hief Ju stice  is absent or is unable to perform  
the functions of his office due to any  o ther cause, the Presiden t shall appoint 
the m ost senior of the o ther judges of the Suprem e C ourt to act as Chief 
Justice .

A t any tim e w hen the office o f a judge of the Suprem e C ourt is vacant 
or the judge of the Suprem e C ourt is absent or is unable to perform  the func­
tions of his office due to any o ther cause, the Presiden t m ay appoin t a  judge 
of a  H igh  C ourt w ho is qualified for appointm ent as a judge of the  Suprem e 
C ourt to act tem porarily  as a judge of the Suprem e Court.

A judge of the H igh C ourt is appointed  by  the P residen t after consulta­
tion w ith  the C hief Justice , the G overnor of the  Province and  the Chief 
Ju stice  of the relevant H igh Court.

A t any tim e w hen the office of C hief Ju stice  of a H igh C ourt is vacant 
or the C hief Ju stice  of a H igh C ourt is absent or is unable to perform  the 
functions o f his office due to any o ther cause, the P residen t shall appoint one 
of the o ther judges of the H igh Court, or m ay request one o f the judges of 
the Suprem e C ourt to act as C hief Justice .
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Q u a l if ic a t io n s
A person shall no t be appointed  as judge of the Suprem e C ourt unless 

he is a citizen of Pakistan  and  has for a period o f no less than  five years been 
a  judge o f a H igh C ourt o r an advocate of a H igh C ourt for no less than  fif­
teen  years.

A  person shall not be appointed a  judge of a H igh C ourt unless he is a 
citizen o f Pakistan, is no less than  forty  years of age and  he has been an 
advocate of a  H igh C ourt or a m em ber o f a civil service prescribed  by  law 
for no t less than  ten  years and  has for a period of no t less than  th ree  years 
served as D istric t Ju d g e  in Pakistan or for no t less than  ten  years held a 
judicial office in Pakistan.

Te n u r e
The C hief Ju stice  and the judges of the Suprem e C ourt shall hold office 

until the age of sixty-five years a t a maximum. A judge of a  H igh C ourt shall 
hold office until he reaches the age of sixty-two years, unless he resigns ear­
lier, or is rem oved from office.

The Presiden t m ay transfer a judge of a  H igh C ourt from  one H igh 
C ourt to another, b u t no judge shall be transferred  except w ith  his consent 
and  after consultation by  the President w ith  the C hief Ju stice  of Pakistan  
and the C hief Ju stices  of both H igh Courts. The consent shall no t be neces­
sary  if the transfer is for a period not exceeding tw o years time. A  judge of 
a H igh C ourt w ho does no t accept to be transferred  to ano ther H igh C ourt 
shall be deem ed to have retired  from  his office.

D is c ip l i n e  P r o c e d u r e s
The Constitution created a Suprem e Ju d ic ia l Council of Pakistan, 

w hich consists of the C hief Ju stice  o f Pakistan, the tw o next m ost senior 
judges of the Suprem e C ourt and the tw o m ost senior C hief Ju stices  o f H igh 
Courts. The Council, on the direction of the President, has the pow er of 
inquiry  into the capacity  or conduct of a judge. I f  the Council finds tha t a 
judge is not capable of perform ing the duties o f his office o r if  he is guilty of 
m isconduct, the judge m aybe rem oved from  office by the President.

F e d e r a l  S h a r ia t  C o u r t
The Federal Shariat C ourt has the pow er to exam ine and  decide if a law  

or its provisions com ply w ith  the injunctions of Islam. In  addition, the 
Federal Shariat C ourt m ay call for and  exam ine the record  o f any  case decid­
ed b y  any  crim inal court under any law  relating to the enforcem ent of 
H udood. Appeals against the decision o f the Federal Shariat C ourt are heard  
by a  bench of the Suprem e Court, know n as the  S haria t A ppellate Bench.
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The eight M uslim  m em bers of the Federal Shariat C ourt are appointed 
by the Presiden t for a  renew able term  of th ree  years. The Presiden t has the 
pow er to “(a) m odify the term  of appointm ent of a judge, (b) assign a judge 
to any o ther office, (c) require a  judge to perform  such o ther functions as the 
President m ay deem  fit”.

The renew able term  and  ability to transfer judges violates the U N  Basic 
Principles on the Independence o f the Judiciary .

In  A pril 1997 the N ational A ssem bly am ended the O ffence of Z ina 
(H udood) O rd inance 1997 to give the death  penally  to persons convicted of 
gang rape. However, rape victims can still be tried  for adultery  if rape can­
not be proven.

S p e c ia l  T e r r o r is m  C o u r t s
In A ugust 1997, the G overnm ent enacted the A nti-Terrorist Act (ATA). 

A ccording to the pream ble, the aim of the ATA is to "provide for the p re ­
vention o f terrorism , sectarian violence and  for speedy tria l o f heinous 
offences and  for m atters connected therew ith  and  incidental the re to ”. The 
opposition PPP, the H um an Rights Com mission of Pakistan  and lawyers 
opposed the legislation because it violates the C onstitution and  in ternation­
al standards.

O n  21 A ugust the G overnm ent set up eleven courts under the ATA in 
Punjab  and  appointed  presiding judges for these, after consultation w ith  the 
C hief Ju stice  of the Lahore H igh Court.

The U N  Special R apporteu r on Extrajudicial, Sum m ary or A rbitrary  
Executions in his 1998 rep o rt to the U N  Commission on H um an  Rights, 
inform ed the G overnm ent tha t she had  received inform ation indicating that, 
in Pakistan, death  sentences m ay be im posed in trials w hich allegedly do not 
m eet the m inim um  fair tria l standards as required  by  international standards. 
In  particular, the Special C ourts set up u n der the ATA reported ly  violate 
these standards as they  do no t respect the presum ption of innocence.

In  M ay 1998, the  Suprem e C ourt ru led  tha t a num ber o f provisions of 
the ATA are unconstitutional. These include: the lack o f appeal in A nti-ter­
rorism  Courts, the far reaching pow ers o f the police, and  the right o f the 
police to shoot to kill. A t the tim e of w riting, revisions to the ATA w ere pend­
ing.

M il ita r y  C o u r t s
D ue to  the ethnic violence in the province of Sindh, the Prim e M inister 

dism issed the provincial governm ent in O ctober 1998, and  im posed federal 
rule in Sindh, followed by the establishm ent o f m ilitary courts in K arachi in 
N ovem ber. Two people w ere sentenced to death  by  a  m ilitary court in
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K arachi in Novem ber; however, the Suprem e C ourt decided in J a n u a ry  
1999 to halt the executions pending the review  of the legality of the estab­
lishm ent of these m ilitary courts.

In February, the Suprem e C ourt ru led  unanim ously tha t the establish­
m ent of the m ilitary courts in K arachi w ere “unconstitu tional, w ithout law ­
ful au thority  and  of no legal effect” and  tha t the pending cases should be 
transferred  to an ti-terrorist courts. The judgem ent w as accepted by the 
S harif G overnm ent.

S t a t e  o f  t h e  J u d ic ia r y
As m entioned before, the judiciary suffers from executive influence 

w hich interferes w ith  judicial independence. Backlogs in cases a t all levels in 
the court system are enorm ous, causing long delays in trials and  lengthy p re ­
trial detention. Furtherm ore, corruption  and  insufficient resources further 
damage the judiciary.

As an exam ple of political influence, the Executive and  the judiciary 
clashed in 1997 over w ho had  the final say in the appointm ent procedure of 
five new  Suprem e C ourt judges. As a result, the P residen t resigned in 
D ecem ber 1997 and  w as replaced by M r. Rafiq Tarar. The C hief Justice, 
M r. Sajjad Ali Shah, was dism issed by the Suprem e C ourt Jud ic ia l Council 
and  also replaced.

In several o ther im portant cases in the course of 1997 and  1998, how ev­
er, the Suprem e C ourt ruled independently  for exam ple, the M ay 1998 ru l­
ing by the Suprem e C ourt regarding the unconstitu tionality  o f several p ro ­
visions of the ATA. As was already m entioned, a t the tim e of w riting, revi­
sions to the ATA w ere pending.

C a s e s

A t least seven judges and  law yers w ho had  provided legal aid to people 
accused of blasphem y w ere reported  to have been targeted  in drive-by 
shootings.

S ix teen  law yers w ere m urdered  in 1998 bu t the killers w ere never 
apprehended, according to the Lahore B ar P residen t Z afar Iqbal K alanauri 
in a m eeting of the B ar’s general body to condem n Ju stice  B hatti’s death  and 
to discuss the police’s refusal to register a com plaint regarding the m urder of 
a  law yer’s son. H e expressed concern about “the precarious situation of law 
and  o rd er” in Pakistan.

R ao  K halil A hm ed (lawyer): O n  24 Ju n e  1997 he w as shot dead on his 
w ay  to Lahore H igh Court.
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B a b a r A w an (lawyer): F orm er Prim e M inister Benazir B hutto  com­
plained tha t the law yers defending her and  her husband  w ere being harassed 
th rough  abuse of law  and police pow ers. M r. Awan was arrested  and  sent to 
prison after being charged w ith  try ing to abduct a  journalist under the ATA. 
In D ecem ber 1998, his office w as raided  by the police.

A tte q  A hm ad  B ajw ah  (lawyer): O n  19 J u n e  1997 he w as killed in 
Vihari, Punjab. The police have no t investigated the killing and  no one has 
y e t been arrested . It is w idely believed th a t M r. Bajw ah w as killed for being 
an  Ahmadis.

J u s tic e  A r if  Iq b a l B h a tti  (judge): In  O ctober 1997 he w as shot dead by 
an unidentified m an a t his T urner Road cham ber, in w hat police initially 
believed could be related to a  1995 decision he pronounced  as a judge in a 
blasphem y case. H e acquitted  tw o individuals accused in a  G ujranw ala blas­
phem y case. H e had  received threats by  telephone and  th rough  letters.

A shfaq  G hum m an (lawyer): H e w as taken  into custody for raising a 
pro-B enazir B hutto  slogan in the Lahore H igh C ourt during  proceedings. 
H e w as released after tw o hours.

A sm a J a h a n g ir  (law yer an d  ch a irp erso n  o f the  H um an  R ights 
Commission o f Pakistan) H in a  J i la n i  (lawyer): The tw o law yers received 
several threats from  a religious organisation because they  defended M s. 
Saim a W aheed, w hose m arriage w as challenged in court by  her father, in 
1996.

At the tim e of w riting, the tw o law yers had  received death  th reats  from 
religious extrem ists as a  result o f the ir defence of M s. Sam ia Sarwar, who 
sought the ir help in divorcing h er husband. M s. S arw ar w as shot dead by a 
h ired  gunm an in fron t of the tw o law yers in the ir office in Lahore. This so- 
called ‘honour killing’ was carried  out on the orders o f the family of Ms. 
Sarwar.

M u n ir A hm ad  K han  (Justice): This year, M un ir A hm ad K han was 
reported ly  killed by  terrorists. The police have sent the body for an autopsy; 
however, no case w as registered.

H a ji D ild a r  K h an  and  H a n if  T ah ir (lawyers): The Lahore H igh C ourt 
convicted them  of contem pt o f court. B oth lawyers w ere counsel for Benazir 
B hutto  and  it is believed tha t this was the reason behind the ir conviction.

J u s tic e  A sif K hosa  and Ju s t ic e  S aqib  N isa r  (judges): They w ere not 
confirm ed as judges in the Lahore H igh C ourt despite recom m endation for 
confirm ation by the C hief Ju stice  of the Lahore H igh C ourt and  the Chief 
Ju stice  of Pakistan.

M r. M uzaffa r (judge in an  A nti-terrorism  C ourt): The judges of the 
A nti-terrorism  courts set up  u n der the A nti-Terrorism  A ct came under
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considerable p ressure from  the G overnm ent in the first ha lf o f 1998 for 
allegedly slow disposal of cases. M r. M uzaffar was forced to resign.

Farooq N aek  {lawyer}: H e w as stopped from  going abroad  to consult 
his clients, Benazir B hutto  and Asif Z ardari.

Zulfiqar N aqvi, Ghulam M ustafa Jaffexy, Kahlil A hm ed  Khan, M ian  
Arshad, H afiz Ghulam M uhammed Awan, Justice A rif Iq b a l Bhatti, 
Syed Abid H ussain Bukhari, Syed Haider, Abbas Bukhari, Kamran 
Sohail, Javad Zaidi, A ttiq  Bajwa, N adeem  Iqbal Awan, Saeed Ahm ed  
Khan, and S yed Aulaad H ussain {lawyers}: These law yers w ere killed in 
the province of Punjab  in 1997.

Dr. Khalid R an jh a  {judge of the Lahore H igh Court}: Threats w ere 
received by  Dr. Ranjha, apparen tly  for his decisions as a judge.

Ashiq H usain Saqib (Jh an g ) {lawyer}: H e w as reported  to have given 
up practice after receiving persistent threats to his life and  no p roper p ro ­
tection from the authorities.

Syed H afeez Shah o f  T axila  (his four-year old  daughter w as also shot 
dead along w ith  him ), Syed Intisar H usain Zaheer, m ember Bar C ouncil, 
(Faisalabad), R a n a  M oham m ad  Y asin (M am on K anjan, n e a r  Lahore), 
Syed A shiq H usain Bokhari (K ot Addu), Ijaz A hm ad  Bashir (Pattoki, 
near Lahore), M oham m ad Ajmal Bashir (L ahore), M ehr R asheed  
Ahmad, form er ch ief o f  the local bar (Kabirwala, near M ultan), N adeem  
Aslam, (Lahore), H asnain Abbas Zaidi (Karachi), Ch. K hursheed Ahmad 
(Jhelum ), Raja Sardar Khan, public prosecutor at ATA court (K arachi), 
Kazim A li Shah (Gujrat). Anwar-ul-H aq (S ialkot), Syed Ansarul-H usain  
(Jhang), and Bakht Bedar (Sw at) {lawyers}: These law yers w ere killed in 
1998. Personal enm ity was suspected as the motive in only a few of these 
m urders. M ost of the law yers apparen tly  becam e targets on account of their 
religious/sectarian associations.

M r. M oham m ad  A kram  S heikh  {Senior advocate, Suprem e C ourt of 
Pakistan, and  outgoing P residen t of the Suprem e Senior C ourt B ar 
Association of Pakistan}: O n  19 N ovem ber 1997 w hen  M r. Sheikh's car 
reached the ou ter checkpoint of the Suprem e C ourt, about 250 Pakistan  
M uslim  League W orkers attacked  his car.

H e w as also physically assaulted w ithin the Suprem e C ourt prem ises by 
two m em bers of the Ruling Party, Senator Pervaiz R asheed and  K haw aja 
M oham m ad Asif, and  shouted  a t by  m any others while he w as assisting the 
Suprem e C ourt as amicud curiae in a  contem pt case against the Prim e 
M inister of Pakistan  and some o ther m em bers o f the Parliam ent.
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G o v e r n m e n t  R e s p o n s e  t o  C IJ L
O n 2 J u ly  1999, the G overnm ent o f Pakistan  responded  to the C IJL ’s 

request for comm ents. The G overnm ent m ade a  few editorial comm ents 
w hich w ere included in the chapter. The G overnm ent stated:

General comments:
• The C onstitution and  the legal fram ew ork of the Islamic Republic of 

Pakistan  guarantees basic hum an rights and  fundam ental freedom s of 
all its citizens and the governm ent rem ains deeply com m itted to the 
realization and prom otion of these principles.

• The G overnm ent takes a very  serious note o f any  instances o f coercion 
and  threats w hich violate the basic hum an rights and  fundam ental 
freedom s of any segm ent of the society, and  takes necessary action in 
this regard.

• The ugly m enace of terrorism  has afflicted our society for a num ber of 
years. C urbing this tren d  and  protecting  the ord inary  citizens from 
this m enace has required  tough actions on the p a rt of the G overnm ent, 
and  p rom pted  it to set up A nti-Terrorism  Courts. The objective has 
been to deal w ith  terrorism  expeditiously and  thus provide protection 
and  assistance to o rd inary  citizens w ho are the victims of terrorism .

Specific comments:
® O n p a ra  4: It was no t the Prim e M inister w ho revoked the provision 

of the 8th am endm ent to the C onstitution. The decision to revoke the 
8th am endm ent w as taken  by the Parliam ent w hich passed the 13th 
am endm ent, w hereby  the pow ers of the President to dissolve the 
N ational A ssem bly w ere revoked. The 13th am endm ent actually 
restored  the Parliam entary  system  of G overnm ent. The 14th constitu­
tional am endm ent w as adopted  a t a tim e w hen m em bers of the 
Parliam entary  Parties w ere indulging in frequent changes of loyalties 
or floor crossings. This w as causing dism ay and  g reat frustrations 
am ongst the public, w ho w as dem anding steps to be taken  to check 
this trend, w hich w as eroding the foundations o f a dem ocratic parlia­
m entary  system. The 14th am endm ent restrains the M em bers of the 
elected Assemblies from  changm g loyalties from  the p arty  on w hose 
ticket they  w ere elected.

• In  p a ra  13-15: The proposed  15th constitutional am endm ent (sharia 
law), does no t provide for arb itra ry  in terpretation. In any  case, this is 
an am endm ent w hich has no t y e t been adopted.

• P a ra  16: Both Ju d ic ia ry  and  the Executive are the principal organs of 
the State. They operate rn cooperatron and  coordm atron w rth each
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other. The independence of the Ju d ic ia ry  is ensured  th rough  appointm ent, 
security  of assignm ent and  financial independence.

• P a ra  38-39: The judiciary  in Pakistan  is free from  the pressure of the 
executive branch. This exam ples o f the independence o f the judiciary 
have been quoted  in the repo rt itself. M r. Ju stice  Sajjad Ali Shah was 
no t dism issed by the Suprem e Jud ic ia l Council, he re tired  after a tta in ­
ing the  superannuation  age of 65 years.

• P a ra  41: The federal and  provincial governm ents are em ploying all 
the ir resources to ensure security  o f life of the  Ju dg es  and  Lawyers, 
quite a few have been provided w ith  round  the clock security.



P a l e s t in e

I  n Ja n u a ry  1996, following the O slo Agreem ent, signed in Septem ber 1993, 
the Palestinians in the W est Bank, E ast Jerusalem , and the G aza Strip  elect­
ed, for the first time, the ir representatives for the 88 seats in the Palestinian 
Legislative Council. Y asser A rafat w as elected P residen t of the Palestinian 
N ational A uthority  (PN A ); he has been the C hairm an of the Palestine 
L iberation O rganisation  (P L O ) since 1968. A ccording to international 
observers and  local N G O s, these elections saw  a high level o f participation, 
and no significant p ressure or interference from the Palestinian side w ith the 
electoral process o r resu lt w ere reported . Violations w ere reported  in East 
Jerusa lem  due to Israeli interference.

The m ajority of the W est Bank, including E ast Jerusalem , and  the G aza 
S trip  rem ains under Israeli occupatron and Israel continues to com m it seri­
ous violations of hum an rights in these areas. F reedom  of m ovem ent of 
Palestinians and  the ir goods to the various areas of the W est Bank, including 
E ast Jerusalem , and  the G aza strip  continues to be severely restricted  due to 
the lack o f im plem entation of the signed agreem ents.

O n  23 O ctober 1998, the W ye R iver M em orandum  w as signed. It 
included a three m onth tim etable for an Israeli re-deploym ent in the W est 
Bank, thus following the  In terim  A greem ent signed on 28 Septem ber 1995. 
The O ccupied Territories w ere categorised into th ree  zones: Zone A fell 
u n der the control of the  Palestinian N ational A uthority  w ith regards to civil 
affairs and  security; in Zone B, security  issues w ere shared by the PN A  and 
Israel, w hile the PN A  retained control over civil affairs; and  finally in Zone 
C, w hich constituted  the largest portion  o f the land, the PN A  held some 
jurisdiction pertaining to civil affairs. R e-deploym ent o f the Israeli forces fell 
short o f the W ye accords, thus pu tting  a halt to the peace process, pending 
the 1999 Israeli elections. In addition, the agreem ent included m any provi­
sions th a t ham per Palestinian hum an rights such as those on the su rrender of 
suspects.

The Palestinian Basic Law, in its th ird  draft, was passed by the 
Legislative Council on 2 O ctober 1997, b u t has y e t to be enacted by the 
President. The Basic Law  seeks to ensure the integrity  of the separation  of 
pow ers and  subm it the executive pow er to the will o f the people th rough  the 
Palestinian Legislative Council, while safeguarding the rule o f law  through 
an independent judiciary.

H u m a n  R i g h t s  B a c k g r o u n d

D uring  1997 and 1998, the Palestinian Security  Forces continued their 
crackdow n on Islam ist groups, m ainly Hamad and  the Ltlamic Jihad, as well 
as o ther opponents to the peace process. A rrests have reported ly  been
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conducted  w ithout a rrest w arrants, and  sometimes legal p rocedure has not 
been respected  in dealings w ith  prisoners. Torture is a  comm on practice and 
confessions, often coerced, are often the sole basis for convictions. D efence 
lawyers are frequently  no t allowed to m eet w ith  the ir clients, w ho in tu rn  are 
held w ithout charge or tria l for long periods of time. Prisons are over­
crow ded and  there  have been several cases of death  in detention.

An elaborate security  apparatus has been established u n der the PN A . It 
is com posed of nine com peting and  often uncoordinated  forces w ith  w ide 
powers.

The judicial system  has been seriously underm ined. C ourt decisions, 
particularly  concerning the release of certain detainees, have no t been 
enforced; this underm ines the efficiency, the credibility, and  the indepen­
dence of the Palestinian judicial system. F o r instance, the release of 
Dr. Abdel Aziz Al-Rantisi, a  Hamad official, w as ordered  by  the H igh C ourt 
of Ju stice  on 4 J u n e  1998. However, by  the end of 1998, Dr. Al Rantisi was 
still held in detention.

O the r violations include the curtailing of the righ t of free assembly, 
freedom  of expression and  opinion, the closure of licensed civil institutions, 
massive w aves of arrests.

P r e s i d e n t i a l  A n t i - I n c i t e m e n t  D e c r e e  N o . 3 /1998
In  im plem entation of the W ye R iver M em orandum , P residen t A rafat 

issued D ecree N o. 3 on 19 N ovem ber 1998. The D ecree specified a  num ber 
o f acts illegal and  punishable by  law. These acts include: incitem ent to  racial 
discrim ination, encouraging violence, offending religious sensibilities, incite­
m ent to division and  incitem ent to breach  agreem ents th a t have been signed 
w ith  o ther states. In  addition to its vague language, m ost of these acts w ere 
already outlaw ed by  the law  enforced in the Palestinian areas. M oreover, no 
sim ilar law  w as issued or requ ired  b y  Israel u n der the  W ye R iver 
M em orandum . The m anner in w hich the D ecree w as issued underm ines the 
au thority  and  the jurisdiction of the Palestinian Legislative Council.

T h e  J u d ic ia r y

T here are tw o parallel and  different sets o f system s o f justice th a t have 
jurisdiction over the W est B ank and  the G aza Strip . This is due to the 
fact tha t each region has evolved independently  from the o ther since 1948. 
T here is also a  system tha t deals w ith  Palestinians and  ano ther one tha t deals 
w ith  Israeli settlers. The system o f justice th a t applies to Palestinians is 
com posed of civilian courts as well as m ilitary courts and tribunals. Israel
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has extended the application of its own justice system  extra-territorially  to 
apply to settlers (dee chapter on Idraet).

The PN A  inherited  a court system and  legal codes tha t derive from 
B ritish m andates, as well as Egyptian and Jo rd an ian  adm inistration. 
However, the body o f law  in the O ccupied  Territories has been substantial­
ly modified during the Israeli occupation. A  complex and overlapping m ix­
tu re  of jurisdiction and  responsibilities w as created by  Israeli m ilitary orders 
th a t will rem ain in force in the Palestinian areas, unless they  are explicitly 
repealed by the com plex m echanism s created  by the Israeli-Palestinian 
agreem ents.

The civilian justice system in the PN A  territories is com posed o f three 
types of courts: the regular, religious, and  special tribunals. The regular 
courts are gran ted  jurisdiction over all civil and crim inal m atters. The reli­
gious courts deal w ith  all issues o f personal status. The special courts deal 
w ith  specific issues, such as security  issues, m unicipal laws and  regulations.

In the W est Bank, the regular courts deal w ith  crim inal and civil m at­
ters. They consist o f tw o levels: m agistrate and  first instance, and  appeal. 
T here is no court o f cassation. C urren tly  there  are eight m agistrate courts in 
the W est Bank, and three  courts o f first instance. Each court is com posed of 
a president and a num ber of judges.

T here is one C ourt o f Appeal, w hich curren tly  sits in Ram allah. I t  has 
jurisdiction to h ear appeals from  the courts o f first instance in civil and crim ­
inal m atters. I t sits in panels com prised o f th ree  judges. It now  also acts as a 
high court of justice in lim ited m atters.

In the G aza Strip, the judicial system follows the struc tu re  established 
during  the B ritish m andate. It is com posed of m agistrate courts, d istrict 
courts, crim inal courts, land courts, and  a  H igh Court.

The courthouses are scattered  th roughou t the W est B ank and  G aza 
Strip, concentrated  in the largest cities and  tow ns. A dded to this, court­
houses are sparsely staffed and  consequently, the  case load is quite heavy. 
Ju d g es  and  staff are overloaded w ith  w ork, underpaid , and  suffer from  lack 
of train ing  and  expertise. All judges are  appointed  by the M inistry  of Ju stice  
for a  period o f ten  years.

D espite its harsh  w orking conditions, the Palestinian judiciary  has 
dem onstrated  its independence on several occasions by  ruling  against the 
Executive. The Executive, however, has refused to enforce these orders.

S t a t e  S e c u r it y  C o u r t
The Palestinian State Security  C ourt was established by  presidential 

decree in F ebruary  1995, m ainly following Israeli and  A m erican p ressure to 
sw iftly halt violent acts p erpe tra ted  against Israelis. The State Security
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C ourt tries cases involving internal and  external security  issues, and  is 
presided over by  th ree  m ilitary judges. This court rules as a final reso rt and 
there  is no right of appeal. The head of the Palestinian A uthority  has the 
right either to ratify  or to repeal the verdict.

According to credible reports, tria ls are sometimes concluded in very 
short periods of time, ranging from  a few hours to several days; trials are 
held in secret, and death sentences are imposed. D eath  sentences are swift­
ly carried  out, either the same night or the next day. Coerced confessions 
have often been the  sole basis for convictions, and the defendants are m ade 
aw are of the court session only a lim ited time before it is held, leaving no 
tim e to prepare a  p roper defence.

C a s e s

Q u say  A1 A badlah  {judge, C hief Ju stice  of the  Palestinian H igh C o u rt): 
The head  of the G eneral Personnel Council in the Palestinian A uthority  
decided to relieve Ju d g e  Al A badlah of his functions. M r. Al A badlah was 
notified of his dismissal in a letter dated  17 J a n u a ry  1998, stating tha t since 
he w as over the age of retirem ent, (60 years old), he w as obliged to resign 
his post. It should be noted  tha t Ju d g e  Al A badlah w as appointed  to his post 
w hen he w as already over 60. This dismissal appeared  to be due to an in ter­
view in w hich Ju d g e  Al A badlah criticised the interference of the executive 
au thority  in the w ork  of the judiciary. The position of C hief Ju stice  
rem ained vacan t throughou t 1998.

Fayez Abu Rahma {Attorney G eneral): In M ay 1998, M r. Abu R ahm a 
resigned from his post in p ro test of the PN A ’s underm ining of his authority. 
H is resignation came 78 days after the dismissal of Chief Ju stice  Q usai Al 
Abadlah. Mr. Abu R ahm a justified his decision to resign because his deci­
sions as the A ttorney G eneral w ere no t respected by  the executive au thori­
ty, and a large am ount of his prerogatives w ere dim inished.

M ahm oud  A yyach (lawyer): O n  2 J u n e  1997, M r. A yyach w as verbal­
ly and physically assaulted by Bethlehem  police officers, and obstructed  
from conducting his professional du ty  in the defence of one of his clients. 
M r. Ayyach w as prohibited  from visiting his client w ithou t legal justification.

M ossa Khalil H ussein  M akhamra (law yer): O n 8 D ecem ber 1997, Mr. 
M akham ra w as insulted and  obstructed  from carrying out his function as a 
lawyer; fu rtherm ore he w as throw n out of the Al-Khalil police station by 
M ajor G eneral Tarek Zeid, and  consequently banned  from  re-entering  the 
police station in the future. Mr. M akham ra w as presenting, for the second 
time, a  m otion for release on bail for one of his clients; the m otion was imm e­
diately denied w ithout being even read.
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R aji S o u ran i and  Iy a d  A1 A lam i (lawyers): O n  several occasions, the 
police denied both  lawyers access to visit the ir clients, D r. A bdel Aziz A1- 
Rantisi and  Dr. Ibrahim  A l-M aqadm a, despite special perm ission issued by 
the Palestinian A ttorney  General. This constituted  a clear violation of due 
process, as well as Articles 1 and  16 of the U nited N ation ’s Basic Principles 
on the Role of Lawyers.

A hm ad  Y assin (lawyer): O n  2 Septem ber 1998, M r. Yassin w as sum ­
m oned to the G eneral P rosecu to r’s office and charged w ith  obstructing  jus­
tice. The charge w as apparen tly  related  to the fact th a t in Ju ly , Law yer 
Yassin had  published an article in Peopled Rights Magazine, w hich is issued by 
LAW, com plaining about police intim idation and  harassm ent. M r. Yassin 
w as taken  before a  judge w ho ordered  his detention for tw o weeks. H e was 
then  held in the co u rt’s cells. I t seems that, con trary  to established norm s, the 
Palestinian B ar A ssociation w as not inform ed of these m easures. H is first 
request for release on bail w as unsuccessful; his second request, w hich was 
subm itted  by  LAW  on 3 Septem ber, succeeded in securing his release.
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D em ocratic institutions and  the rule of law  continued to deteriorate in 
Peru  during 1997 and  1998. The C onstitu tion of 1993, a landm ark on the 
w ay back to dem ocracy after the  coup d’etat in 1992, provides for a  set of insti­
tutions tha t guarantee hum an rights and the rule of law, b u t the cu rren t polit­
ical practices ru n  contrary  to the ir declared purposes. In the  period under 
analysis, very  serious violations of constitutional norm s and  international 
standards on hum an rights have occurred. The pow er of the military, its 
courts, and  intelligence service, w hich has been questioned severely by 
hum an rights defenders and  international organisations, has increased. 
Independent m stitutions have seen the ir pow ers curtailed  or dim inished, or 
their w ork  otherw ise obstructed  or interfered  w ith. The effectiveness of the 
judiciary  as a  guaran tor of legality and hum an rights has been severely 
underm ined by  laws extending the jurisdiction of the m ilitary courts to civil­
ians, as well as the im plem entation of an adm inistrative reform  th a t affects 
jurisdictional functions, carried  out by an adm inistrative body tha t enjoys 
exceptional pow ers and benefits from the fact tha t approxim ately 80% of 
serving judges are tem porary  (dee below).

The 1993 Constitution gives m ore pow ers to the Presiden t than  the p re ­
vious Constitution. President A lberto Fujim ori has been in office since the 
general election in 1990 and was re-elected in 1995, w ith  a com fortable 
m ajority in Congress. The Presiden t governs th rough  a Council of M inisters 
headed by a  Council president. Peru  is no t a parliam entary  democracy, 
w hich means th a t m inisters and  the president of the Council of M inisters are 
appointed  and dism issed by the Presiden t of the Republic w ithout the in ter­
vention of Congress.

The C onstitution also provides for a 120-seat Congress and  an  indepen­
den t judicial b ranch  encom passing the  Public P rosecu to r’s Office and  two 
autonom ous institutions: the N ational Council of the M agistracy and  the 
A cadem y of the M agistracy. Since 1995 the judiciary  has undergone a 
process of reform  (dee below). As p a rt of the efforts for m odernisation in the 
legal system itself, a  new  Code o f Crim inal Procedure, w hich incorporates 
im portan t features o f an adversarial system and  is m ore protective of hum an 
rights, has been  p rep a red  and  subm itted  for p rom ulga tion  by  the  
G overnm ent w ith  the consent of Congress. However, the G overnm ent has 
postponed indefinitely the en try  into force of the new  code, reported ly  due to 
strong opposition from  the m ilitary and the police.

H u m a n  R ig h t s  B a c k g r o u n d

D uring  the period u n der analysis, serious th reats  and  violations of 
hum an rights occurred. A ccording to the U N  Com m ittee Against Torture, 
w hich exam ined P e ru ’s repo rt in M ay 1998, allegations o f to rtu re  are very
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frequent. M ost instances o f to rtu re  occur during the long periods of investi­
gation or incom m unicado detention. Prisons are overcrow ded and  do 
no t m eet the  m inim um  requ irem ents of in ternational s tandards. The 
G overnm ent holds those im prisoned for terrorism  and  treason in M axim um  
Security  P eniten tiary  Establishm ents, tw o of w hich are located over 4,000 
m etres above sea level, w here prisoners rem ain isolated from  the ir families 
and  lack adequate m edical attention. Som etim es persons im prisoned in these 
centres are aw aiting trial, bu t the ir attorneys cannot m eet them  because of 
the distance. The m ost notorious o f these centres are Challapalca and 
Q uencoro. H um an rights defenders have urged  the G overnm ent to close 
these centres and  to trea t p risoners in a m anner consistent w ith  in ternation­
al standards.

A ccording to a statem ent by the O m budsm an’s Office, a t least 5,228 
people, m ost of them  peasants, have outstanding  a rrest w arran ts issued 
under an ti-terrorist laws tha t give the police discretionary  pow er to issue the 
w arrants. It is presum ed th a t m any o f the w arran ts are unjustified, as they 
are based on declarations obtained from  inform ers and  th rough  tortu re.

There have been serious threats to the exercise o f the righ t o f freedom  of 
expression. Journa lis ts  w ere persecu ted  o r harassed because they  publicly 
denounced cases of corrup tion  and  abuses of pow er by  public officers. W hat 
is m ost regrettable is th a t lenient judges are partic ipating  in the harassm ent 
by  initiating judicial proceedings against the journalists.

A lthough te rro rist and  security  forces’ activities have substantially 
dim inished, Peru  is still suffering the consequences o f th a t difficult period. 
In A pril 1997 the hostage-taking by the M RTA  guerrillas in the Jap an ese  
am bassador’s residence (dee Attackd on Judtice 1996) w as ended by a  m ilitary 
operation th a t rescued the 72 hostages left and  killed all the guerrillas. 
Suprem e C ourt Ju d g e  E rnesto  G iusti w as the only hostage killed during the 
operation.

Im punily  continues to be an institutionalised practice. The A m nesty 
Laws enacted in 1995 (dee Attackd on Judtice 1996) are still in force. In 
N ovem ber 1997 the Inter-A m erican C ourt of H um an Rights, in a landm ark 
decision, ru led  against P eru  in the cases of E rnesto  Castillo-Paez and  M aria  
E lena Loayza-Tam ayo. In N ovem ber 1998 the C ourt o rdered  repara tions to 
be m ade to M s. Loayza-Tam ayo. The C ourt decided inter alia tha t “the 
Peruvian  state should investigate the facts of the  instan t case, identify and 
punish  those responsible and  adopt the necessary dom estic legislation to 
ensure compliance w ith  this obligation”. A m ong its considerations, the C ourt 
rem inded the state o f its obligation, under Article 25 of the Am erican 
Convention of H um an Rights, “to  guaran tee every person access to justice, 
in particular, to  a  simple and p rom pt recourse to achieve, am ong others, tha t 
those responsible for hum an rights violations be tried  and  to obtain repara­
tion for the injury  suffered" (paragraph  169). The C ourt considered tha t 
“states cannot invoke, to justify  its non-com pliance w ith  international
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obligations, provisions of its dom estic law, as in the  case of A m nesty Laws 
that, m the C o u rt’s opinion, h inder the investigation and the access to jus­
tice” (paragraph  168). The C ourt also ordered  the state of Peru  to pay  rep a­
rations and  to bring  its internal legislation into accordance w ith  the 
Am erican Convention o f H um an Rights (dee below).

Im portan t cases o f hum an rights abuses involving m em bers of the secu­
rity  forces w ere transferred  to m ilitary courts for trial, even though  the 
crimes w ere no t related to on-duty  functions. Civilian courts do no t have 
jurisdiction in m ost cases involving security  issues or m ilitary personnel. F or 
example, M r. G ustavo Cesti, a  retired  m ilitary officer, w as w ork ing  as a  civil­
ian for the arm ed forces w hen he was arrested  and  tried  in a  m ilitary court. 
A  civil court passed a petition of babead corpus in his favour bu t the m ilitary 
justice system rejected the o rder to release M r. Cesti. In  its 1997 repo rt the 
Inter-A m erican Commission of H um an Rights has reported  continuing alle­
gations of interference w ith  the judiciary  by the arm ed forces and  m ilitary 
courts. So far, all conflicts of jurisdiction betw een civil courts and m ilitary 
courts have been decided in favour of the m ilitary courts by  the Suprem e 
Court.

T h e  J u d ic ia r y

S t r u c t u r e
The Peruvian judicial system is com posed of the court system, the Public 

P rosecuto r’s Office, the N ational Council o f the M agistracy  and the 
C onstitutional Tribunal. The Constitu tion recognises the m ilitary as an inde­
pendent jurisdiction (Article 139.1). The C ourts are organised on five levels 
according to the O rganic Law  of the Ju d ic ia ry  (Ley Organica del Poder 
Judicial): the Suprem e C ourt w ith  nation-w ide jurisdiction; H igh Courts 
(Cortes Superiored) in each of the 26 judicial districts; specialised and  m ixed 
judges serving w ith in  the judicial districts; and  finally, justices of the peace. 
The O rganic Law  differentiates betw een adm inistrative functions and  ju ris­
dictional functions, and  creates a special body, the  Executive Council of the 
Judiciary , to perform  all adm inistrative tasks. W hen in 1995 a program m e 
of reform  was initiated, a provisional body, the Executive Commission of the 
Judiciary , w as created  to perform  these tasks.

The Office ‘of C ontrol of the M agistracy, an  organ w ith in  the judiciary, 
is in charge of discipline and  sanctions, w ith  the exception of dem otion and 
dismissal, w hich can only be applied by  the N ational Council of the 
M agistracy (dee below).

The Public Prosecutor's Office (M'uiidterio Publico) is the autonom ous 
institu tion in charge of prosecuting  crimes and  defending society. It has the 
burden  of p roo f in crim inal proceedings and  is in charge of the investigation.



235 Peru

Its head is the P rosecutor-G eneral (Fiscal de la Nacion); there are also public 
prosecutors in each jurisdiction. Since 1995, the Public P rosecu to r’s Office 
has also been undergoing a  process of reform  w ith  a specially appointed 
body to carry  out th a t process, the Executive Com mission o f the Public 
Prosecutor's Office (Comision Ejecutiva del Muiuterio Publico). Consequently, 
the P rosecutor-G eneral has alm ost no role to p lay in the reform .

The C onstitutional Tribunal is the guardian  of the Constitution, w ith 
pow ers to decide on the constitutionality  of laws, and  to review  hum an rights 
rem edies in the last instance (habeas corpM and am paro). In  M ay 1997 three 
of the seven judges of the C onstitutional Tribunal w ere dism issed by 
Congress on charges of usurpation  of functions. The C I J L  intervened before 
Peruvian  authorities on the grounds tha t these judges w ere reportedly  dis­
missed because of a p rio r decision they  had  taken on the constitutionality  of 
a law  allowing Presiden t Fujim ori to run  for a  th ird  term  in office. The three 
judges dism issed had  ru led  tha t the law in question w as inapplicable (see 
Cases below). A ppointm ent to the C onstitu tional Tribunal requires the 
favourable vote o f tw o th irds of the m em bers of Congress, a  threshold  tha t 
is unlikely to be reached w ithout a political bargain  w ith  the parliam entary  
opposition. The tribunal continues to function w ith  only four mem bers; how ­
ever it is unable to perform  its function as guardian  of the C onstitution and 
test the conform ity of laws w ith  the Constitution, since to take any decision 
on tha t subject requires six out of seven votes.

R e f o r m  o f  t h e  J u d ic ia r y
Since 1995, the judiciary, including the Public Prosecutor's Office, has 

been undergoing a  process of reform  (see Attacks on Justice 1996). A fter three 
years of reform  the achievem ents are very  limited. Some progress has been 
observed regarding adm inistrative issues: an im proved physical infrastruc­
ture, b e tte r  assignm ent and  d istribu tion  o f adm in istrative personnel, 
im proved rem uneration  for judges as well as an im proved capacity  to deal 
w ith  the backlog of cases, nam ely an increase in the num ber of judges and 
courts, including courts functioning in detention centres. O the r services 
closely related to the jurisdictional function have also been im proved, such 
as the system  of notification and  the registry.

N evertheless, as a  whole, the balance is far from  being positive. The 
reform  achieved in adm inistrative m atters is ineffective if the judiciary  does 
not enjoy autonom y and  independence. M ost criticism of the process has 
focused on reported  practices of the executive b ranch  and  Congress, w hich 
attem pt to influence the Executive Com missions on both  the judicial pow er 
and the Public Prosecutor's Office in the appointm ent of lenient judges and 
prosecutors. The enactm ent of Laws 26.898 and  26.933 seems to confirm 
these reports.

Law  26.898, enacted in D ecem ber 1997, provides tha t judges appointed 
tem porarily  by  the Executive Com mission shall enjoy the same rights and
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duties as tenured  judges (Article 2). Article 3 enables the Executive 
Com mission of the  Public P rosecu to r’s Office to appoint provisionally as 
m any prosecutors as considered necessary, and  Article 4 entitles these tem ­
porary  prosecutors to the same rights and  duties as those o f tenured  p rose­
cutors. Article 4, modifying the O rganic Law  of the  Public Prosecutor, p ro ­
vides tha t the P rosecutor-G eneral shall be elected jointly  by  tem porary  and 
tenured  suprem e prosecutors. The provisions o f this law  are reportedly  
aim ed a t ensuring th a t those tem porary  judges and  prosecutors (the vast 
m ajority actually in service) can elect and  be elected and  by  these means 
ensure political control of these branches o f the  judiciary. M oreover, it was 
reported  tha t all of this is also aim ed a t political control o f the N ational 
E lectoral B oard (Jurado NacumaL de EleccwneJ) , the body  th a t will ultim ately 
decide w hether Presiden t Fujim ori can legally ru n  for a th ird  term . A  good 
num ber of the m em bers o f this board  are elected from  am ong judges and 
prosecutors. Furtherm ore, Law  26.933 curtails in fact the pow ers o f the 
N ational Council of the M agistracy  to  m ake Suprem e C ourt judges and 
prosecutors destitute.

C ertain acts perform ed by  the Executive Com mission o f the judiciary  
have also affected basic principles o f justice. Besides appoin ting  tem porary  
judges, the Executive Com mission has also opened and  closed courts by  sim­
ple adm inistrative resolution. Cases being dealt w ith  by  certain  courts w ere 
transferred  to new  ones, affecting seriously the right to a  natural judge as 
well as the righ t to  be tried  by  a court previously established by  law. The 
Executive Com mission has resorted  frequently  to new  courts or judges in 
cases involving secu rity  and  po litica l issues very  im p o rtan t to  the 
G overnm ent.

In M ay  1998 the U N  Com m ittee A gainst Torture, in its concluding 
observations on P e ru ’s Report, expressed its concern regard ing  “the laws 
passed betw een 1995 and  1998, tha t can be analysed as aim ed a t challenging 
the  independence of the judiciary”, am ong them : Law  26.546 creating the 
Executive Commission o f the judiciary, Law  26.623 reorganising the Public 
Prosecutor's Office and  creating an  Executive Com mission for th a t Office, 
Law  26.695 establishing provisional Cham bers in the Suprem e C ourt and 
“H igh T ribunals”, and Law  26.933 lim iting the N ational Council of the 
M agistracy’s pow ers. The Com m ittee recom m ended tha t P eru  bring  these 
laws into conform ity w ith  its international obligations.

T h e  N a t io n a l  C o u n c il  o f  t h e  M a g is t r a c y  a n d  t h e  A p p o in t m e n t  
P r o c e d u r e
The C onstitu tion (Article 150) provides for an independent body  in 

charge of selecting and appointing  prosecutors and  judges: the N ational 
Council of the M agistracy. A ccording to the C onstitution, (Article 154), this 
body should no t only appoint judges and prosecu tors b u t also confirm  them  
every seven years, apply  the sanction of dismrssal to  Suprem e C ourt judges
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and  prosecutors and, under request by  the Suprem e C ourt and  the B oard of 
Suprem e Prosecutors, apply  the same sanction to judges and  prosecutors of 
the low er levels. Decisions on dism issal are taken  after a hearing and  may 
no t be appealed.

In  M arch  1998 C ongress passed Law  26.933  tha t curtailed  substantive­
ly the pow ers of the N ational Council of the M agistracy to dismiss Suprem e 
C ourt judges and  prosecutors. This law  establishes tha t any proceeding for 
dismissal o f Suprem e C ourt judges and  prosecutors can only be started  w ith 
the  adm inistrative bodies’ approval and after an im peachm ent process is held 
in Congress. This law  clearly subjects decisions on dismissal to the control of 
bodies w hich by nature are either adm inistrative or political. As a reaction to 
the enactm ent o f this law  the seven m em bers o f the N ational Council o f the 
M agistracy resigned, and  the  W orld B ank reported ly  suspended and  then 
cancelled a  loan to support the reform  of the judiciaiy, as the G overnm ent's 
com m itm ent to th a t reform  is unclear. In Septem ber 1998, Congress passed 
ano ther law  supposedly aim ed a t restoring  pow ers to the N ational Council, 
b u t in fact this law  only gave the N ational Council the right to be inform ed 
on decisions taken  by the adm inistrative bodies.

The N ational A cadem y of the M agistracy, the  institution in charge of 
p reparing  candidates for appointm ent by  the N ational Council and of p ro ­
viding continued education for judges and  prosecutors, has also had  its w ork 
in terfered  w ith. The N ational Council of the M agistracy can only appoint 
judges and  prosecutors w ho have com pleted a train ing  period in the 
Academy. This institu tion  s ta rted  its w ork  in 1997; in 1998 the first group of 
candidates for appointm ent w as supposed to be ready. However, the p rep a­
ration  program m e for candidates, w hich w as p lanned to last for six m onths, 
w as unexpectedly extended to up  to tw o years.

The actual outcom e of all these changes is the p resen t inability o f the 
N ational Council of the M agistracy  to discharge its duties. Since the sus­
pension of constitutional o rder in 1992, and  the consequent large scale dis­
missal of judges, no new  ten ured  judges have been appointed. A ccording to 
official figures d istributed  in A ugust 1997, ou t of 1,445 judges only 392 are 
tenured; the rest are serving on a  tem porary  basis. R ecent lim itations of the 
pow er o f the N ational Council and  the w ork  o f the A cadem y of the 
M agistracy seem to be aim ed a t perpetuating  the dtatiu) quo, w ith  m ost o f the 
judges appointed  tem porarily  and  by the adm inistrative bodies.

R e s o u r c e s

The budget of the jud iciaiy  is handled  b y  the Executive Commission, the 
adm inistrative body. It p repares and  negotiates annual assignm ents in 
Congress.
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Resources for the judiciary  have increased as a  consequence o f the 
reform  program m e. The W orld B ank approved a  loan tha t was reportedly  
cancelled afterw ards, as a  result of the above m entioned changes.

M il it a r y  C o u r t s  a n d  A n t i-t e r r o r is t  L e g is l a t io n
M ilitary  courts are  constitutionally  au tonom ous and  try  on-duty  

offences com m itted by m ilitary personnel. The Suprem e Council of M ilitary 
Ju stice  (Consejo Supremo de Justicia Mllitar) is a t the highest level in the s truc­
ture. A ccording to Article 173 of the C onstitution, only death sentences 
passed by these courts can be review ed by the Suprem e C ourt in cassation 
(there is no review  of the findings b u t only of the applicable law  and  due 
process). O ther sentences are not subject to o rd inary  judicial review  in the 
Suprem e C ourt. Article 173 also provides for application of the M ilitary  
Code o f Ju stice  to civilians m  cases of treason  and terrorism , dangerously 
extending m ilitaiy  jurisdiction to civilians and  severely underm ining the rule 
of law  and the protection  o f hum an rights. These constitutional provisions 
served as a basis for Law  25.659 regulating the crime of treason, as well as 
others extending m ilitary jurisdiction to civilians; these laws contravene the 
principle of the natural judge as enshrined in international instrum ents 
signed by Peru, such as Article 8 of the A m erican Convention of H um an 
Rights, and Article 14 of the In ternational C ovenant o f Civil and  Political 
Rights.

A lthough some progress was m ade in O ctober 1997 by allowing the 
norm  instituting faceless tribunals for try ing  te rro rist cases to lapse, an ti-ter­
ro rist legislation is still in force and  m any of its features affect the indepen­
dence of the judiciary, the righ t to a  fair tria l and  due process of law  (dee
Attacks on Justice 1996).

Legislation on terrorism  has negative effects not only w ith regard  to the 
protection of personal rights to defence b u t also w ith  regard  to the judiciary 
and  the legal profession. D ecree Law  25.475 perm its the police to detain sus­
pects incom m unicado and  to move the detainee w ithout a w arran t p roperly  
issued by a com petent judge. By perm itting  this, the law is in fact depriving 
the judiciary of some of its pow ers. Furtherm ore, during  detention and trial, 
lawyers, in spite of the ir legal rights, are reported ly  not allowed to m eet w ith  
their clients, have access to evidence or to cross-exam ine w itnesses.

In  its rulings on the Loayza-Tam ayo Case, the In ter-A m erican C ourt of 
H um an Rights considered tha t D ecree-Law s 25.659 (crim e of treason) and 
25.475 (crime of terrorism ) w ere con trary  to Article 8(4) of the Am erican 
Convention on H um an Rights (paragraph  68). Because of the im plem enta­
tion of Article 6 of D ecree-L aw  25.659, Loayza-Tam ayo "did not have the 
righ t to file a  petition for any  guarantee to safeguard h er personal liberty  or 
challenge the lawfulness o f her deten tion” (paragraph  52). Loayza-Tam ayo 
"was tried  and convicted by  application of an exceptional procedure in 
w hich it is obvious th a t the fundam ental rights em bodied in the concept of
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due process w ere greatly  restricted. Those procedures do not meet the crite­
ria  of a fair trial, since the presum ption of innocence w as no t observed; the 
defendants w ere not allowed to challenge or exam ine the evidence; the 
defence a tto rney ’s pow er w as curtailed in tha t he could no t com m unicate 
freely w ith  his client or intervene in all stages of the proceeding in full pos­
session of the facts” (paragraph  62). As a resu lt o f these and  o ther consider­
ations, Peru  w as found to have violated different parts  of Article 8 of the 
A m erican Convention. In a la ter ruling on reparations in the same case, the 
Inter-A m erican C ourt o rdered  Peru  to take adequate dom estic legislative 
m easures to bring  the D ecree-Law s m entioned above into conform ity w ith 
the A m erican Convention (Loayza-Tam ayo case; R eparations Decision, 
paragraph  5). In  spite o f the ruling, those D ecree-Law s are still in force.

In  1996, an Ad H oc Com mission w as created  to recom m end cases for 
presidential pardon. As of D ecem ber 1998, 438 individuals had been g ran t­
ed such pardons, bu t the ir situation continued to be precarious and  the nec­
essary  repara tions for the  dam age suffered  had  no t been provided. 
M oreover, in spite of the recognition tha t "errors” w ere com m itted by a rre st­
ing and  sentencing these people u n der charges of terrorism  w ithout suffi­
cient proof, the an ti-terrorist legislation th a t provided the legal fram ew ork 
for these abuses to occur continues to be m force, and  has even been rein­
troduced  to fight cases of comm on delinquency.

The U N  Com m ittee A gainst Torture, in its concluding observations of 
J u n e  1998, expressed concern about the continuing com petence of m ilitary 
tribunals to  try  civilians and  the continued grow ing jurisdiction o f these 
courts a t the expense of civilian ones.

D e c r e e s  o n  N a t io n a l  S e c u r it y
In  M ay 1998, the G overnm ent issued a series of Legislative D ecrees 

(prom ulgated u n der an authorising  law  by Congress) on national security. 
These laws w ere m eant to counter the w ave o f comm on delinquency, to 
allow the  police w ider pow ers for detention, and to give the m ilitary courts 
jurisdiction over civilians accused o f having comm rtted such crimes. This 
legislative package has been w idely criticised by  hum an rights groups, as it 
is in overt contradiction to provisions in the A m erican C onvention o f H um an 
Rights and  the In ternational C ovenant of Civil and  Political Rights. Some 
characteristics of these laws include:
• Legislative D ecree 895 loosely defines a new  crime called "aggravated 

te rro rism ”, w hich is in reality  a  comm on crime. This norm  expands the 
jurisdiction of m ilitary tribunals over comm on crimes tha t affect p ro p er­
ty, individual freedom , health, life and  public security, and  contradicts 
the principle o f legality nuLlun crime sine Lege since the range of crimes cov­
ered is potentially  vast. The same D ecree provides for criminal respon­
sib ility  fo r y o un g  people aged  betw een  16 an d  18 years , and  
subjects them  to m ilitary courts w hich can pass penalties of up to 25 and
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35 years in prison. I t  also extends the period o f incom m unicado deten­
tion to up  to 10 days, obliges the m ilitary p rosecutor to issue an indict­
m ent and  the  instructing  m ilitary judge to open a  tria l and  to issue a w ar­
ran t for detention o f the accused.

* Legislative D ecree 905 creates the rem edy of “m ilitary habeas corpus" 
(Article 5), w hereby  the jurisdiction of m ilitary courts is w idened to 
enable them  to decide on a petition o f habeas corpus. In  this w ay  m ilitary 
jurisdiction is extended so far th a t constitutional rem edies such as habeas 
corpus are also under its scope of action.

* Legislative D ecree 900 modifies the com petence o f o rd inary  courts to 
adm it petitions of habeas corpus and  am paro. A ccording to this norm, in 
the Jud ic ia l d istrict of L im a and  Callao, only specialised public law 
judges have jurisdiction to decide on those petitions, lim iting seriously 
their effectiveness and prom ptness, since only tw o judges of tha t type 
existed in Lim a at the end of 1998. Before this norm  w as enacted, peti­
tions of habeas corpus (to pro tect individual liberty) could be lodged 
before any  of the fifty crim inal courts in the Ju d ic ia l D istrict of Lima 
and  Callao.

L i m i t a t i o n s  t o  t h e  E x e r c i s e  o f  t h e  L e g a l  P r o f e s s i o n
The Peruvian  legal system, particularly  the legal fram ew ork set up  by 

laws on terrorism  and  treason, imposes severe lim itations on the exercise of 
the legal profession. The C I J L  has received allegations of illegal sanctions, 
and  even ill-treatm ent of law yers defending cases before m ilitary courts. 
They are allowed to exam ine neither the evidence n o r the  w itnesses. The 
hearings are held inside the barracks and  sometimes law yers are not allowed 
to get in. They cannot object to judges and  any  attem pt to appeal a  resolu­
tion or sentence is deem ed as contem pt. In  M arch  1998, eight lawyers 
defending cases o f treason before m ilitary tribunals w ere detained and 
charged w ith  treason (dee Cased below). The Lim a B ar A ssociation appointed 
legal counsel for them , since they  w ere no t allowed the counsel of the ir 
choice, bu t the appointed  legal counsel w as sanctioned w ith  suspension 
w hen he requested  the declaration of one of the accused lawyers.

C a s e s

M anuel Aguirre, D e lia  Revoredo and  G uillerm o R ey Terry {judges of 
the C onstitutional T ribunal): They w ere dism issed in M ay  1997 by  Congress 
under charges of usurpation  of authority. The th ree  judges, together w ith  the 
Presiden t of the Tribunal w ho resigned on his own, had  declared  th a t a law 
allowing President Fujim ori to stand for a th ird  consecutive term  in office
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w as inapplicable, thus barring  Fujim ori from  running  in the y ear 2000 elec­
tions. The Peruvian  Constitu tion provides th a t for a law to be declared 
unconstitutional a m ajority of six out of seven votes is necessary. In the case 
of the law  in question, the m ajority required  to declare the law  unconstitu ­
tional could not be reached, b u t th ree  of the judges voting issued an in ter­
pretative declaration w hereby  they  expressed the ir view th a t the law  under 
exam ination w as inapplicable. The Inter-A m erican Com mission of H um an 
Rights recom m ended tha t the State of Peru  reinstate the three judges in 
office. By the end o f 1998, no t one of them  had  been reinstated.

D e lia  R evoredo {lawyer, P residen t o f the Lim a B ar Association until 
J a n u a ry  1999}: D elia R evoredo and  her husband  w ere g ran ted  asylum  by 
C osta R ica in the middle of 1998. D elia Revoredo w as one of the 
C onstitutional Tribunal judges dism issed by Congress in M ay  1997 (dee 
above). A fter her dismissal, she ran  for the post of D ean  o f the Lim a Bar 
Association and w on. Shortly  afterw ards, R evoredo’s husband  began to be 
investigated under the charge of im porting a car w ithout paying customs 
taxes. The car of M r. M ur, R evoredo’s husband, w as the only one being 
investigated out of thousands im ported  in the same period and  under the 
same circum stances. A pparently  all taxes w ere paid; nevertheless Ms. 
Revoredo and  her husband  w ere likely to face crim inal and  adm inistrative 
charges. Fearing for the ir security, M s. R evoredo and  her husband  sought 
asylum in C osta Rica, w here they  lived for some m onths until the ir re tu rn  to 
Lim a in D ecem ber 1998, after being inform ed th a t crim inal charges against 
Revoredo s husband w ere dismissed.

R icardo  Alarco, C arlos Gamero Q uispe, Luis Ram on Landaure, 
Ernesto M esa D elgado, and  Fabian Suarez {lawyers in Lima}: They w ere 
arrested  and  tried  in a  m ilitary tribunal u n der the charges of treason in 
N ovem ber 1997. However, the Suprem e Council of M ilitary Ju stice  relin­
quished jurisdiction and  sent the cases to the ord inary  an ti-terrorist court for 
trial. In thrs ord inary  court the p rosecu tor has no t found evidence to rssue an 
indictm ent; nevertheless, the case is to be decided by  the H igh C ourt for 
crim inal m atters. All of these law yers w ere defending persons accused of te r­
rorism  and  treason before ord inary  and  m ilitary courts respectively, and  this 
has reportedly  been the cause of the law yers’ detention. It is w orthy  of note 
tha t Luis Ram on L andaure is 71 years old and  faces a  probable penalty  of 20 
years in prison.

Teodoro Bendezu M ontes and  Freddy Huaraz {lawyers in L im a): 
They w ere also arrested  in N ovem ber 1997 and  tried  in a  m ilitary court. 
Their cases w ere afterw ards transferred  to an ord inary  an ti-terrorist court. 
They are charged w ith  terrorism  because o f the ir defence of presum ed te r­
rorists and traito rs. The p rosecu tor has requested  a  penalty  of 20 years in 
prison; the hearings are due to be held in M arch  1999.

Rodolfo A scencios M artel and  M agno M arinas Abanto {lawyers in 
Lima}: They w ere also arrested  in F ebruary  1998 and  tried  in m ilitary courts
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on charges of treason. The Suprem e Council o f M ilitary  Ju stice  relinquished 
jurisdiction in the ir cases and  sent them  to the o rd inary  an ti-terrorist courts. 
The an ti-terrorist low er court has ordered  the release of M agno M arinas, bu t 
this order needs to be confirm ed by  the H igher Tribunal on anti-terrorist 
m atters.

Juan Cancio Castillo Vasquez, Elizabeth M acRae Thays and  Sergio
Salas V illalobos {judges in the H igh C ourt o f Lima): In  m id-1997 they  w ere 
rem oved from the ir posts shortly  after being fined by  the disciplinary body 
w ithin the judiciary. They had  been denounced by the president of the 
suprem e council of m ilitary justice for acting against "the autonom y and 
independence” of the m ilitary justice system. In  fact, the ir only action w as to 
g ran t an habeas corpus petition in favour of G ustavo Cesti, a  citizen w ho was 
being tried  in a  m ilitary court. The Inter-A m erican Com mission o f H um an 
Rights issued p recau tionary  m easures in the ir favour, and  the  case was after­
w ards closed by  the prosecutor.

Ruben M ansilla N ovella  {judge in the h igher civil court of L im a): In 
J u n e  1997 this judge w as transferred  to an adm inistrative post while dealing 
w ith  President Fujimori's divorce proceedings. The judge denounced p res­
sure from the legal counsel for Fujim ori to vote in his favour.

Elba G reta M inaya Calle {judge in a crim inal court in Lima} (see Attach) 
on Justice 1996)'. In  A ugust 1997 the M inistry  of In terio r instructed  the state- 
p rocu rato r to denounce Ju d g e  M inaya under the  charges of abuse of pow er 
and  terrorism . Ju d g e  M inaya had  passed an  habeas corpus petition in favour 
of a citizen w ho had  been arrested  w ithout a  p roper w arran t u n der the 
charge of terrorism . D ue to public p ro test the M inistry  of In terio r revoked 
the order to the sta te-procura to r and  instead ordered  a com plaint be lodged 
against Ju d g e  M inaya before the  body  in charge of discipline w ithin the 
judiciary. The Inter-A m erican Commission of H um an R ights issued p recau ­
tionary  m easures in her favour and  in Septem ber 1997 Ju d g e  M inaya was 
acquitted.

G iulia Tamayo {lawyer w orking for the N G O  “F lo ra  T ristan” in Lima}: 
O n  20 O ctober 1998, Law yer Tam ayo’s apartm ent w as broken  into. M any 
of her w orking papers and files (relating to h er investigations into a family 
planning program m e allegedly conducted  w ithou t respect for w om en rights) 
w ere stolen or tam pered  w ith. By the end o f 1998, the p rosecu tor for the 
judicial district of Lim a had  no t issued an  indictm ent or identified the p e r­
petrators.



T h e  R u s s i a n  F e d e r a t io n

J \ .  ccording to the 1993 Constitution, the Russian Federation  consists of 
89 territo rial units w hich include 21 republics, one autonom ous region, 49 
adm inistrative units, six provinces, ten  autonom ous districts and  the cities of 
M oscow  and  St. Petersburg , w hich have federal status.

The legislative pow er is vested in the Federal A ssem bly w hich com pris­
es two cham bers. The low er house consists o f 450 deputies, 50% of w hom  are 
elected in single m andate constituencies; the o ther 50% are elected by party  
lists. The Federation  Council (upper house) has 178 m em bers, half of w hom  
are the chief executives o f the regional adm inistrations (m any of w hom  have 
been appointed  by  the President) and the 89 chairpersons of the regional leg­
islatures.

The Executive consists of an  elected President w ho is the H ead  of State, 
curren tly  Boris Yeltsin, and a governm ent headed by a Prim e M inister. The 
P residen t is elected for a  term  of four years. The Prim e M inister is appoin t­
ed by  the President w ith  consent of the Duma.

The Constitu tion provides the P residen t w ith  substantial powers. 
According to Article 80, the Presiden t is the  guaran to r of the  Constitu tion 
and  of hum an and  civil rights. Article 84 o f the C onstitution enables the 
Presiden t to introduce draft laws in the  D um a and  A rticle 90 em powers the 
Presiden t to issue decrees and  executive orders. The A ssem bly cannot annul 
these decrees, it can only advise on them . The P residen t m ay also veto legis­
lation from  the Assembly.

M oreover, Article 85 gives the Presiden t the right to suspend acts by 
organs of executive pow er if such acts contravene the Constitution of the 
Russian Federation and federal laws, the international obligations of the 
Russian Federation, or violate hum an and  civil rights and  liberties, pending 
the resolution of the issue in court.

The years 1997 and  1998 w ere turbu len t, w ith  economic and  financial 
crises and  political instability, as a resu lt o f inter alia, the health  problem s of 
the President, corruption, and  grow ing violence. In  the course of 1997 and
1998, several governm ents w ere reshuffled and  entire Cabinets dism issed by 
the President. In Septem ber 1998, Yevgeny Prim akov w as appointed  Prim e 
M inister as a com prom ise candidate, after the Duma tw ice rejected President 
Y eltsin’s candidate V iktor C hernom yrdin.

H u m a n  R ig h t s  B a c k g r o u n d

The hum an rights situation in the R ussian Federation  rem ained poor in
1997 and  even deteriorated  in 1998 as a resu lt o f the w orsening  economic sit­
uation. Ironically, P residen t Boris Yeltsin labelled 1998 as the Y ear of 
H um an Rights.
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A lthough generally respected, freedom  of expression w as restricted  in 
1998 for those journalists w ho w ro te on issues such as corruption. Some 
experienced harassm ent, threats, some w ere financially p ressured  or even 
m urdered.

Freedom  o f religion w as ham pered by  the Religion Law, adopted  in 
Septem ber 1997, w hich led to the harassm ent of non-traditional i.e., non­
O rthodox, religious associations. In  addition, regional authorities continued 
to impose restrictions on the freedom  of m ovem ent th rough  residence regis­
tra tion  mechanism s, despite a  C onstitutional C ourt decision.

There is still system atic and  w idespread use of to rtu re  and  ill-treatm ent 
in the Russian Federation. Torture is no t only conducted  by security  forces. 
M edical personnel often refuse to register the w ounds o f victims and  in some 
peniten tiary  institutions they  even reported ly  partic ipate d irectly  in the to r­
tu re  of inm ates. Police reported ly  to rtu re  w ith  com plete im punity; investiga­
tions into to rtu re  are hardly  ever taken up by the authorities.

The U N  Special R apporteu r on Torture, in his repo rt to the 1998 
Commission on H um an Rights, expressed his concern about the torturous 
conditions of detention in p re-trial detention centres. The conditions of 
detention, m ainly pre-trial detention, are dreadful, w ith  overcrow ded cells, 
lack of oxygen and  poor hygiene. Cases of death from  lack o f oxygen have 
taken  place in alm ost all large p re-trial detention centres in Russia. 
Furtherm ore, the fact th a t the  Procuracy  rem ains responsible for both  the 
prosecution  o f ord inary  crim inal suspects and  the  investigation of abuses 
com m itted by  law  enforcem ent officials, has dim inished public confidence in 
the institution.

Violent and  organised crime is w idespread and  grow ing in the Russian 
Federation  and  it affects the justice system. In o rder to fight this problem , 
the pow ers of security  and  law  enforcem ent agencies w ere expanded by tw o 
presidential decrees, w hich seriously d isadvantaged constitutional rights. A 
person suspected of a crime could be held for up  to 30 days w ithout access 
to a  lawyer. In  this particu lar context, m em bers of ethnic m inorities are p a r­
ticularly  vulnerable. In  J u n e  1997, the tw o decrees w ere overturned  by 
ano ther presidential decree reducing the tim e a suspect can be held w ithout 
seeing a law yer to 10 days. However, this is still in violation of international 
standards.

The U N  W orking G roup on A rb itrary  D etention, in its rep o rt to the
1998 session of the  U N  Commission on H um an Rights, raised  the case of 
environm ental activist A leksander N ikitin, a  re tired  naval officer w ho was 
arrested  by  the Federal Security  Services (FSB ) in F ebruary  1996, and 
charged w ith  treason u n der Article 64 of the R ussian Crim inal Code. The 
case w as taken  up  by the  W orking G roup because the principle of due 
process had  been severely violated, and  the a rrest occurred  in a patte rn  of 
persecution of environm ental activists of the Bellona Foundation. The gov­
ernm ent m aintained tha t M r. N ikitin  was no t charged w ith  treason  in rela­
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tion  to environm ental issues bu t w ith  state secrets. Pending the trial, 
M r. N ikitin  w as released and  the W orking G roup continued to m onitor his 
case.

The E uropean  U nion also expressed its concern about the  N ikitin  case 
and  called for a  fair trial. The Parliam entary  Assem bly of the Council of 
E urope appointed  a Special R apporteur, M r. E rik  Ju rg en s, to  deal w ith  this 
case and  he expressed concern about the trial as well.

In  N ovem ber 1998 G alina Starovoitova, a  deputy  in the Duma and  a 
hum an rights activist, w as shot dead in front o f her apartm ent in St. 
Petersburg . M s. S tarovoitova had  been critical o f the governm ent policy 
regarding C hechnya and  w as investigating a  corruption  scandal a t the time 
of her m urder. The investigation into this m urder was still pending a t the 
tim e of w riting.

C o u n c i l  o f  E u r o p e

O n 28 F ebruary  1996 the R ussian Federation  was adm itted  as a  m em­
b er of the Council of Europe. As all m em ber states of the Council o f E urope 
are bound  by the E uropean  Convention for the Protection o f H um an Rights 
and  Fundam ental Freedom s, R ussia signed the C onvention and  some its 
protocols on the same day. O n  5 M ay  1998, Russia ratified the Convention 
and  also recognised the right of individual petition and  the com pulsory ju ris­
diction o f the E uropean  C ourt of H um an Rights.

W hen it joined the Council of E urope in F ebruary  1996, the Russian 
Federation had  to commit to the suspension of all executions, pending the 
full abolition of the death penally  w ithin  th ree  years. O n  16 A pril 1997, 
R ussia signed the sixth Protocol of the E uropean  Convention on H um an 
Rights w hich bans capital punishm ent. However, it w as only on 12 February
1999, th a t a  form al m oratorium  on the death penalty  w as issued by the 
Russian governm ent, ju s t tw o w eeks before the deadline. A t the time of 
w riting  the sixth Protocol had  no t y e t been ratified.

In 1998, R ussia com plied w ith  standards of the E uropean  Council by  
shifting the prison system  from  the M inistry  o f In ternal Affairs to the 
M inistry  o f Ju stice . The R ussian Federation  also com plied w ith  the Council 
o f E urope obligation to create a H um an Rights O m budsm an. The Duma 
passed a law  in 1997 providing for a  H um an R ights O m budsm an; however, 
the post rem ained open until M ay 1998 w hen O leg M ironov, a Com m unist 
P arty  depu ty  for the Duma, w as appointed.

The C onvention for the  P revention  of T orture and  Inhum an or 
D egrading T reatm ent or Punishm ent provides for the setting up  of an in ter­
national comm ittee em pow ered to visit all places w here persons are deprived 
of the ir liberty  by  a public authority. R ussia ratified the Convention on
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5 M ay 1998, w hich w as followed by the first mission of a  delegation of the 
Com m ittee for the Prevention of Torture and  Inhum an or D egrading 
Treatm ent or Punishm ent (C PT) to R ussia from 16 to 30 N ovem ber 1998. 
The C P T ’s delegation focused its a ttention  on p re-trial detention and  the 
treatm ent of persons deprived of their liberty  by the M ilitia. In accordance 
w ith  Article 11 of the Convention, the inform ation gathered  by  the C PT 
during its visit to the Russian Federation  and  its consultations w ith  the 
authorities are confidential. The C P T  announced th a t it will ca riy  out a 
second mission to R ussia in 1999.

T h e  J u d ic ia r y

A lthough the C onstitution provides for an independent judiciary, in 
practice it has encountered  difficulties securing its independence. W hile 
form al supervision o f the courts is assigned to the Suprem e C ourt of Justice, 
executive organs play an im portant role in relation to the judiciary  and the 
judiciary rem ains subject to executive, m ilitary and  private influence, and 
corruption.

The tradition  of the Soviet period, w hich regarded  the judiciary  as an 
adm inistrative function, continued to prevail. Changes in the 1990s have 
focused on strengthening  the independence of the R ussian judiciary. 
However, the system continued to perm it significant political influence 
through  the appointm ent of judges due to the lack of resources allocated to 
the judiciary. In  addition, the judges them selves have as y e t failed to u n der­
stand the concept of judicial independence.

A 1996 law separated  the courts from the M inistry  of Ju stice  and  placed 
them  w ithin a separate p a rt of the Jud ic ia l D epartm ent. The M inistry  of 
Ju stice  previously exercised extensive control over the judiciary. In  the 1998 
budget, this departm ent was funded independently  from the M inistry.

C o u r t  S t r u c t u r e
The Russian judicial system comprises courts of general jurisdiction, 

w hich include a  Suprem e C ourt and  low er ord inary  district and  m unicipal 
courts (rayoniye) from  w hich decisions are appealed to the regional and  city 
courts (pbLutniye). There are also arb itration  courts th a t consider disputes 
betw een business entities and arb itration  courts tha t decide on economic dis­
putes b rough t against the G overnm ent.

M ilitary courts are organised into a  special b ranch  of the judiciary. They 
are regulated by  a special sta tu te and  w ere criticised in 1995 by the U nited 
N ations H um an Rights Com m ittee w ith regard  to therr jurisdiction over 
civil cases.
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Article 125 of the C onstitution provides for a Constitu tional C ourt 
w hich consists of 19 judges. The judges are nom inated by the President and 
then  appointed  by the Federal Council. The C onstitutional C ourt of the 
Russian Federation  reviews the constitutionality  of the law  applied in a spe­
cific case in accordance w ith  procedures established by federal law. It in ter­
prets the Constitu tion of the Russian Federation  and  rules on requests of the 
Federation  Council on com pliance w ith  established procedures w hen charg­
ing the Presiden t o f the Russian Federation  w ith  state treason  or o ther grave 
crimes.

The 1993 Constitution em pow ers the C onstitutional C ourt to arb itrate  
disputes betw een the executive and  legislative branches and  betw een 
M oscow  and  the regional and  local governm ent. The court is also authorised 
to rule on violations of constitutional rights, to exam ine appeals from various 
bodies, and  to partic ipate in im peachm ent proceedings against the president. 
The J u ly  1994 Law  on the C onstitutional C ourt p rohibits the court from 
exam ining cases on its own initiative and  limits the scope of issues the court 
can hear. The C onstitutional C ourt has assum ed a m ore active role in the 
judicial system since it w as re-established in early 1995 following its suspen­
sion by Presiden t Yeltsm m O ctober 1993 (dee Attackd on Judtice 1996).

The Suprem e C ourt is established by Article 126 of the Constitution. 
The Suprem e C ourt is the h ighest judicial body on civil, crim inal and o ther 
m atters heard  by general jurisdiction courts, and  has judiciary  supervision 
over the ir activity in line w ith  federal p rocedural forms; they  also offer 
explanations on judicial practice. The Suprem e A rbitration  C ourt is regu lat­
ed under Article 127 of the C onstitution. It is the h ighest jud iciaiy  body 
resolving economic disputes and  o ther cases considered by  arbitration  
courts, and  carries out judicial supervision over the ir activities in line w ith 
federal legal p rocedures and  offers explanations o f judicial practice.

A p p o in t m e n t , Q u a l if ic a t io n  a n d  Te n u r e
In R ussia there are about 15,000 judges in approxim ately 2,500 courts of 

general jurisdiction a t the district, regional and  federation level.
Article 128 of the C onstitution and Article 83 state th a t judges of the 

C onstitutional C ourt of the R ussian Federation, the Suprem e C ourt of the 
Russian Federation, and the Suprem e A rbitration  C ourt o f the Russian 
Federation are appointed  by the Federation  Council following nom ination 
by the Presiden t of the Russian Federation.

Ju d g es  of o ther federal courts are appointed  by  the President of the 
Russian Federation  in accordance w ith procedures established by federal 
law. O n  4 D ecem ber 1996, the Federation  Council did not approve the 
C onstitutional Law  on the Ju d ic ia l system of the Russian Federation, w hich 
w ould have, inter alia, given the Presiden t the pow er to appoin t all federal 
judges (dee Attackd on Justice 1996).
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A ccording to Article 119 of the Constitution a  judge m ust be a t least 25 
years old, m ust have a higher education m law, and  m ust have at least five 
years experience in the legal profession. The federal law  m ay establish addi­
tional requirem ents for judges in the courts of the R ussian federation.

The Law  on the S tatus of Ju dg es  then  requires a judicial candidate to 
tak e  a qualify ing  exam ination  adm in iste red  by  the  E xam ination  
Commission, w hich is com posed of executive appointees w ho are approved 
by the Q ualifying Collegium of Judges. The Q ualifying Collegium is 
charged w ith review ing applications of candidates for posts in federal courts; 
if they  approve a candidate, the application is review ed by the P residen t for 
final approval or rejection. The Presiden t thus has the pow er to veto candi­
dates selected by  the Q ualifying Collegium.

Ju d g es  on the Suprem e C ourt are required  to have ten  years o f experi­
ence and  are selected d irectly  by  the P residen t of the Russian Federation. 
His nom ination is then  confirm ed by  the Federation  Council.

C ourts of first instance in civil and  criminal m atters consist of one p ro ­
fessional judge and tw o so-called "people’s assessors", w ho have all the pow ­
ers of the professional judge. They are elected for a term  of tw o years and 
they  cannot be called for m ore than  two w eeks during the  year.

D is c ip l i n e
The Q ualifying Collegia are in charge of the discipline and  supervision 

of the judiciary. The Q ualifying Collegia are com posed o f judges elected by 
the Congresses o f Ju dg es  a t the district, regional and  federal level. The 
Constrtutron establrshes tha t a judge m ay no t have his pow ers term inated  or 
suspended except under procedures and  on grounds established by federal 
law. Articles 13 and  14 of the Law  on the S tatus o f Ju dg es  establishes the 
conditions for suspension of a judge, as well as the grounds for removal.

Article 13 of the Law  on the S tatus of Ju d g es  establishes tha t a judge 
m ay be suspended for involvem ent in crim inal activity, undertaking  activi­
ties incom patible w ith  his post, or medical reasons. Suspensions m ay be 
appealed.

R e s o u r c e s
Low judicial salaries contribute to the corruption  crisis in the judiciary. 

A lthough P residen t Yeltsin ordered  a 65% increase in judicial salaries in 
Ju ly  1997 in an  attem pt to attract new  judges, the salaries rem ained low. 
D uring  1997 and  1998, alm ost 1,500 judicial posts rem ained vacant due to 
low salaries.

D espite this increase in salaries, the 1998 state budget included a 26% 
cut for the court system. In  response, the Suprem e C ourt challenged the
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budget before the Constitutional Court, and  on 17 J u ly  1998 the provision 
to reduce spending on the judicial system w as struck  down.

A ccording to the Constitution, the courts should be financed by the fed­
eral G overnm ent. However, due to budget cuts, the courts are often depen­
dent on funding from  local governm ents, w hich increases the risk  o f im prop­
er political influence. The lack of resources is so overw helm ing tha t it p re ­
vents the judiciary  from  w ork ing  properly. T here are reports of courts func­
tioning w ithout telephone, electricity, and  o ther vital services.

C a s e s

S e v e ra l ju d g e s  have been  m u rd ered  in M oscow , Irk u tsk  and  
Y ekatarinburg  reported ly  ou t of anger for judgem ents issued. As a result, 
since J a n u a ry  1998, judges have been allowed by  decree to carry  firearm s. 
In  addition, defence lawyers have been targeted  by the police, and  beatings 
and  arb itra ry  detention of law yers have been frequently  reported.

O leg  K olesn ikov  {lawyer}: In Septem ber 1997, M r. Kolesnikov was 
a ttacked  in the hallw ay of the Vykhino regional court in M oscow. The 
a ttackers w ere reported ly  policemen, w ho w ere involved in a p roperty  scam. 
M r. Kolesnikov w as then  taken  to police headquarters for interrogation. 
P ressure w as p u t on him to testify against his client. A fter his release, M r. 
Kolesnikov w ent into hrdmg. The case is curren tly  being investigated by  the 
K uzm insky P rocu ra to r’s office.

S ergei P a sh m  {judge of the C ourt o f Appeal}: Ju d g e  Pashin  headed the 
presidential departm ent for judicial reform , w hich w as closed in D ecem ber 
1998. The M oscow  City C ourt tried  to take pow er from  Ju d g e  Pashin 
apparen tly  as a  reactron to P ashm ’s frequent acquittal o f defendants for lack 
of sufficient evidence. Pashin  also pushed  for judicial inquiries into acts of 
to rtu re  by  the police.

O leg  P a z u ra  {lawyer}: M r. P azu ra  w as arrested  on 26 M ay  1997 after 
he gave a  speech a t a  m eeting of the governor of the M urm ansk  region and 
hum an rights activists. In his speech, Mr. P azura  had draw n attention  to vio­
lations of due process in the local courts and  corrup tion  in the P rosecu to r’s 
Office. H e w as released m N ovem ber 1997 under an am nesty law.

V asiliy  R akov ich  {human rights law yer and  chairperson of K rasnadar 
Regional A ssociation for H um an Rights}: M r. Rakovich w as arrested  in 
A pril 1997 after an article w ritten  by  him  criticising the perform ance o f the 
local P rosecu to r’s Office appeared  in a  new spaper. The charges against him 
w ere changed several times, from  theft o f a television to illegal possession of 
w eapons, then  to rape and  later seduction of a minor.
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M r. Rakovich was attacked  and severely beaten  on 23 O ctober 1998. At 
tha t time M r. Rakovich was appearing as defence council in the trial of 
Vasiliy Chaikin, a  hum an rights activist, before the C ity C ourt o f S tanitsa 
Leingradskaya, in the K rasnodar region. It is suspected tha t the attacks w ere 
linked to the C haikin case, as M r. Raskovich had  called for a  criminal case 
to be opened into allegations th a t w itnesses’ testim onies w ere obtained under 
duress by the chief investigator, M r. Tsaturyan. The L eningradksy D istrict 
D epartm ent of In ternal Affairs has opened a crim inal investigation into the 
attack  on M r. Raskovich.

Y uri S h a d rin  {human rights advocate, public defender and  law  stu­
dent): O n 29 N ovem ber 1996 he w as arrested  m O m sk on the orders of the 
Regional Procurator. M r. Shadrin  w as charged w ith  violating the rules of 
traffic safely and  operation of tran spo rt vehicles. D uring  the arrest, O m sk 
authorities violated a num ber o f p rocedural norms, including rules regarding 
babeaj corpus. It is w idely believed tha t M r. S h ad rin ’s a rrest was provoked by 
his legitim ate w ork  as a  hum an rights defender. M r. Shadirn  w as released on 
31 D ecem ber 1996 bu t rem ains subject to a rrest and  trial.

R afael U sm anov  {public defender): H e w as arrested  on 25 M arch  1997 
and  charged w ith  libel, apparen tly  because he criticised the Constitutional 
C ourt m an article. H e w as released tw o w eeks later and  the charges w ere 
dropped.
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T he Kingdom  of Spain is a parliam entary  m onarchy. Its Constitution, 
adopted  in 1978, places Spain under the rule of law  and  provides for the sep­
aration  of pow ers. The 1978 C onstitution has paved the  w ay  for the success­
ful dem ocratisation of the country.

The King is the H ead  o f State, b u t the executive b ranch  is headed by the 
President of the G overnm ent. The cu rren t P residen t is M r. Jo se  M aria  
Aznar, w ho w as elected in 1996 w hen  his Popular P a rty  w on the general 
elections.

D ifferent political events have affected the recent evolution of the 
Spanish legal system and  the role of the  judiciary. O ne such event is the long­
standing political violence in the northern  p a rt of the country, the Basque 
region. Additionally, in recent years, the legal system  has had  to respond to 
the problem  of illegal im m igration into Spain.

The Constrtution grants a set of rights to the A utonom ous Com m unities 
(regions w ith  adm inistrative and  political autonom y) w ithin Spain, including 
the righ t to self-governance. The Parliam ent (Corted GeneraLed) holds legisla­
tive power, bu t can delegate to the Autonom ous Com m unities the pow er to 
enact such legislation as it considers necessary, w ithin the fram ew ork of 
the national legrslation. Thus, although the regions have a good deal of 
autonom y, the legal system and  the judiciary  for all the regions are p a rt of the 
common structure of the w hole country.

Investigating Ju d g e  (Juez de IndtruccLori) B altasar G arzon continued his 
investigation into the fate of Spaniards w ho d isappeared and  w ere killed in 
Chile and A rgentina during the period o f m ilitary rule during  the 1970s and 
1980s. A fter In terpol issued an international a rrest w arrant, in O ctober 
1998, the British authorities detained G eneral A ugusto Pinochet, form er 
d ictator of Chile.

H u m a n  R ig h t s  B a c k g r o u n d

A lthough hum an rights are generally respected in Spain, the enjoym ent 
o f those rights by  certain  m inority  groups and illegal im m igrants has been the 
subject of special concern in recent years. A m nesty In ternational recently 
expressed concern over the tendency  of some police officers to assault and 
m istreat persons of non-E uropean  ethnic origin. Instances of arb itrary  
detention and  m istreatm ent of persons belonging to m inority  groups have 
also been denounced by  hum an rights organisations.

Police to rtu re  and rll-treatm ent of detarned persons also rem atn a con­
tinuing problem , along w ith  the long-standing practice o f detaining suspects 
of very  grave offences incom m unicado. H um an rights organisations are
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concerned th a t during prolonged incom m unicado detention suspects are 
m ore likely to be to rtu red  and  m istreated. It is also cause for concern tha t 
very  often those responsible for these hum an rights violations are no t p ros­
ecuted or are given only adm inistrative sanctions.

O n  19 M ay  1998, the E uropean  Com m ittee for the Prevention  of 
Torture and  Inhum an or D egrading T reatm ent or Punishm ent (C PT) issued 
its rep o rt following a visit to Spain in A pril 1997. D uring  its visit, the C PT  
visited several detention centres for illegal aliens in M alaga, Ceuta, and 
Melilla, and  expressed concern over the living conditions of illegal aliens 
detained in those centres, as well as for the trea tm ent aliens incur once they  
have received an expulsion order. The C P T  verified m any instances of 
harassm ent and  recom m ended a series of m easures to im prove the situation. 
The C P T  has paid  tw o additional visits to Spain in the last two years.

R eports say th a t m inority  groups and  illegal im m igrants are the main 
victims of arb itrary  detention and tortu re, and  often lack sufficient legal 
counsel during investigation or trial. These problem s com pound already 
existing conditions w hich adversely affect these g roups’ hum an rights.

The U nited  N ations Com m ittee Against Torture exam ined Spain ’s 
im plem entation of the Convention Against Torture in N ovem ber 1997. In  its 
concluding observations, the comm ittee observed that:
• long delays in crim inal proceedings for tortu re, both  a t the investigation 

and trial stages, w ere absolutely incom patible w ith  the prom ptness 
required  under the Convention (paragraph  8).

• the practice of extended incom m unicado detention, “during  w hich the 
detainee cannot have access to counsel of its choice” facilitates the p rac­
tice of to rtu re  (paragraph  12).

• judges, while rejecting declarations obtained by  to rtu re  as p ro o f against 
those w ho m ade them , accept those declarations as a  basis to incrim inate 
o ther co-accused (paragraph  13).
The Basque Fa therland  and  Freedom  O rganisation  (ETA), a violent 

separatist group, continued its activities, including sum m ary executions of 
political leaders and  tow n authorities. In Septem ber 1998, ETA declared a 
unilateral cease-fire and  pledged to hold a political dialogue w ith  the 
Governm ent. However, ETA’s overtures of peace have not been taken seri­
ously by  the authorities.

D uring  the reported  period, crim inal proceedings com m enced against 
m em bers o f the previous Gonzales adm inistration; they  w ere charged w ith 
alleged involvem ent w ith  A nti-terrorist L iberation G roups (GAL), w hich 
use illegal m ethods to fight terrorism .
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T h e  J u d ic ia r y

The struc tu re  and  functions o f the jud ic iary  are set ou t in the 
C onstitution (Title VI, Articles 117-127) and  fu rther elaborated  in the 1985 
O rganic Law  o f the Ju d ic ia iy  (L O P J ) , as am ended in M ay  1995, D ecem ber
1997, and  J u ly  1998.

A lthough the  Spanish C onstitu tion  gran ts w ide autonom y to  the 
A utonom ous Com m unities they  are no t entitled to organise the ir own court 
system; instead, there is a centralised court struc tu re  w ith jurisdiction over 
the entire country. The principle o f jurisdictional unity  is recognised as the 
basis of the organisation and  operation of the courts (Article 117.5 of the 
C onstitu tion).

S t r u c t u r e
The jud iciaiy  consists of a  court system, the G eneral Council of the 

Ju d ic ia ry  (Crnwejo General del Poder Judicial), the Office of the Public 
Prosecutor, and  the C onstitutional C ourt. The Constitution also provides for 
a  H igh  Tribunal, w hich heads the  judicial s truc tu re  in each o f the 
A utonom ous Com munities. In addition, there is a separate m ilitaiy  judicial 
system, w hich is struc tu red  on a h ierarchical basis. Its decisions are 
review ed by  a cham ber of the Suprem e C ourt w hen  necessaiy.

The court system is com prised of justices of the peace, courts of first 
instance and  investigating judges (in criminal, labour, juvenile and  adm inis­
trative-conten tious m atters), P rovincial C ourts (Audiencuu) Provinc'uileJ) , 
A utonom ous C om m unities’ H igh Tribunals, the N ational C ourt (Audiencia 
Nacional) and  the Suprem e C ourt (Article 26. L O P J ) . T heir territo rial com­
petence is defined by law.

The Suprem e C ourt sitting in M adrid  has jurisdiction over all of Spain, 
and  includes specialised cham bers on criminal, civil, labour and  adm inistra­
tive m atters. The A utonom ous Com m unities’ H igh Tribunals are the highest 
judicial au thority  in the autonom ous com m unities in m atters related  to the 
application of com m unity legislation. The various first-instance courts have 
jurisdiction over districts. Ju stices  of the peace are located in municipalities 
w here there  are no first-level courts.

The N ational C ourt also has jurisdiction over the w hole country; how ­
ever, this jurisdiction is lim ited to certain  m atters of exceptional im portance, 
nam ely crim inal m atters such as offences against the C row n and the form of 
G overnm ent, m oney counterfeiting, d rug  trafficking, and  crimes com m itted 
outside Spanish te rrito ry  (over w hich Spanish courts have jurisdiction under 
international treaties). W ithin  the N ational C ourt there  are various cham ­
bers as well as a  C entral Investigating C ourt in charge of exam ining cases to 
be tried  by the crim inal cham ber o f this body. Provincial C ourts sitting in
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provincial capitals have jurisdiction over certain  m atters of regional im por­
tance.

The G eneral Council of the Ju d ic ia ry  is in charge of the adm inistration 
of judicial resources as well as the training and  selection of judges.

The pow er to initiate prelim inary investigations on crimes rests w ith  the 
Public Prosecutor. The investigating judge will then  conduct the investiga­
tion and  the gathering of evidence.

A p p o in t m e n t  a n d  T e n u r e
Ju dg es  and  M agistrates are independent. They are no t subject to trans- 

ferral and accountable only to the law  and  the Constitution (Article 1 
L O P J ) . They m ay only be dismissed, suspended, transferred  or retired  on 
the grounds, and subject to the guarantees, p rovided by  law  (Article 117.2 
of the C onstitution).

The G eneral Council of the Ju d ic ia ry  is the body  em pow ered to select 
and  appoint judges of all ranks, except those o f the h ighest levels. It is also 
in charge of training, prom otion and  discipline w ith in  the judiciary. 
Furtherm ore, the G eneral Council nom inates the P residen t of the Suprem e 
Court, as well as its own Chairm an, w ho is appointed  by the  King w ith  the 
consent of Parliam ent.

R e s o u r c e s
The G eneral Council of the Ju d ic ia ry  is em pow ered to p repare  its own 

budget, as well as m anage its execution. The central G overnm ent, along w ith 
the heads of the autonom ous communities, m aintains substantial pow ers in 
the allocation of financial and  auxiliary personnel to the  judiciary.

T h e  R e f o r m  o f  t h e  L e g a l  S y s t e m : G u a r a n t e e in g  t h e  R ig h t  t o  a  
Fa ir  T r ia l
The Spanish crim inal system is slowly changing to conform  w ith  in ter­

national standards of fair trial. The Code of Crim inal P rocedure (Codigo de 
Enjuiclamiento Criminal) was changed by O rganic Law  7/1988 o f D ecem ber
1988. This law  provides for the creation of crim inal courts w ith  jurisdiction 
to also try  offences carrying less than  a  five y ea r term  in prison. P rio r to this 
reform , it w as the investigating judge w ho investigated and tried  such 
offences. However, in J u n e  1988, the  C onstitutional Tribunal deem ed this 
practice in opposition to the objective im partiality  o f the judge. In  accor­
dance w ith  the new  law, investigating judges m erely investigate the matter; 
they  then  issue an o rder charging the accused. The crim inal court then 
decides on the m erits of the case. The Crim inal Code itself w as changed in
1996.
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H owever, the reform  of the crim inal code does no t eradicate the contro­
versial institution of the  investigating judges. The m ain function of the inves­
tigating judges is to assess the evidence and  circum stances of a  case and to 
determ ine w hether there is sufficient evidence to justify  the opening of crim ­
inal proceedings against the suspect. If  so, the judge form ally form ulates 
charges through  an  order, (auto de procedamUnto), w hich will also open the 
criminal proceedings. A lthough the investigating judges no longer try  the 
case, they  still m aintain certain  jurisdictional functions. For example, w hen 
form ulating charges against a suspect, they  can also o rder the a rrest and 
detention o f the accused pending trial. C oncern has been repeatedly 
expressed th a t this jurisdictional function w ould  not be carried  ou t im par­
tially by investigating judges since they  are also in charge o f the investigation 
and  gathering o f evidence. The investigating judge thus, in part, plays both 
the role of the prosecution  and  the role o f a  p re-trial chamber, halfway 
betw een an inquisitorial crim inal system and  an adversarial one.

O n  28 O ctober 1998, the E uropean  C ourt o f H um an Rights issued a 
judgem ent in Castillo ALgar v. Spain (79/1997/863/1074). In  its opinion, the 
C ourt found tha t Spain had  violated Article 6.1 o f the E uropean  Convention 
for the P rotection  of H um an Rights and  Fundam ental Freedom s, providing 
for the right to a fair hearing in an im partial tribunal. The case, w hich 
involved the Spanish m ilitary system of justice, had  been brough t to the 
a ttention  of the C ourt in 1997. The C ourt found th a t the fact th a t tw o judges 
w ho heard  an  in terlocutory  appeal against the o rder by  w hich the accused 
w as charged, (auto de procedamiento), and  had  upheld  the order, and  then  w ere 
la ter p a rt o f the bench tha t tried  the case, opened the im partiality  o f the trial 
court “to genuine do ub t”. The court found also th a t “the applican t’s fears in 
tha t regard  could be considered objectively justified” (paragraph  50).

Proposals to fu rther reform  the Spanish civil and  crim inal procedures 
are pending  in Parliam ent and  are the subject of heated debate. Law  5/1997, 
am ending the O rganic Law  o f the Judiciary , in troduced  an  additional p ro ­
vision to ensure the im partiality  o f judges. Article 219 provides tha t w hen a 
judge or m agistrate “has occupied a  public post w here he could have form ed 
his opinion...on the object o f litigation, the parties to the case and  the ir coun­
sel and  represen tatives”, his decision m ay be challenged.

T h e  J u d ic ia r y  a n d  t h e  S it u a t io n  i n  t h e  B a s q u e  C o u n t r y
The w ork  o f judges and  law yers has rem ained u n der p ressure in the 

Basque country, as a  resu lt o f th reats  issued by violent separatist groups in 
recent years.

D uring  the last m onths of 1998, this situation becam e m ore serious as 
the harassm ent of judges w ho do no t speak the Basque language increased. 
A ccording to news sources and the G eneral Council of the Judiciary , a 
n u m b er o f  judges received threats from  radical elem ents in the separatist 
m ovem ent during Ja n u a ry  1999. The identity  o f the judges w as not revealed,
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and m easures to ensure adequate protection  for them  w ere taken by au tho r­
ities. It was reported  th a t these judges w ere no t the only victims of such 
harassm ent, tha t harassm ent and th reats  against judges, prosecutors and 
law yers are frequent in the Basque country, and  th a t the situation has esca­
lated  over time. The alleged reasons for the threats w ere adm inistrative sanc­
tions tha t the judges im posed on certain Basque-speaking law yers w ho 
refused to defend the ir clients before a tribunal tha t does no t speak Basque 
b u t uses in terpretation  services. The C onstitution declares Castilian to be 
the official language of the state bu t also grants official status to regional lan­
guages in the autonom ous com m unities (Article 3).

T here w ere also reports of trials being suspended because translation 
into Castilian w as no t available, and  the accused w as a Castilian speaker. 
M oreover, free legal counsel for indigent people w as scarce, and  B asque­
speaking law yers refused to provide free legal assistance in a  language o ther 
than  Basque.

W ith  regard  to terrorism , Spain has passed special legislation to com bat 
terrorism . This legislation contains provisions tha t m ay not be consistent 
w ith  the rights o f defence. A ccording to A m nesty In ternational’s 1997 
report, the definition of terrorism -related  offences was very  often wide, for 
example, “collaboration w ith  an arm ed b an d ”, “belonging to an arm ed 
b an d ”, “defence of terro rism ”. Furtherm ore, prison sentences are reportedly  
not proportional to the offences comm itted.

A c c e s s  t o  Ju s t ic e  a n d  L im it a t io n s  t o  t h e  R ig h t s  o f  D e f e n c e
The 1996 Law  of Free Legal A ssistance (Law  1/1996) elaborates upon 

the constitutional provisions of Articles 24 and 119. Article 24 establishes 
th a t every person has the right to obtain  the effective pro tection  of the  judges 
and the courts and  tha t "in no case m ay there  be any denial of defence 
rights”. The same Article establishes tha t “all persons have the  r ig h t ... to the 
defence and assistance of a law yer”. Article 119 says th a t access to justice 
shall be free for those w ho have insufficient m eans to litigate. The conditions 
under w hich free legal assistance is provided, as well as the procedure and 
the organs adm inistering these procedures, are set out in Law  1/1996. 
However, this law  presents some unjustified departu res from  constitutional 
norm s, and its practical application has proven to be insufficient.

Article 2 of Law  1/1996 sets out the scope ratione personae of the right to 
free legal assistance. This right is restricted  to “Spanish citizens, nationals of 
o ther m em ber states of the E uropean  U nion and  foreigners w ith  legal resi­
dence in Spain". This norm  limits considerably the  scope of the constitu­
tional provisions granting  the right to legal assistance to “all persons", 
including free legal assistance w hen a person  is indigent (Article 24.2). All 
persons w ho do no t have a  legal perm it to live in Spanish territory, for w h a t­
ever reason, are excluded from the enjoym ent of this right.
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Law  1/1996 establishes a Commission of F ree Legal Assistance to over­
see the program m e and  deal w ith  petitions for legal assistance (Article 9). 
The operational tasks are left to local B ar Associations, w hich will decide in 
the  first instance. The B ar Associations also provide a  list of attorneys avail­
able for nom ination as free legal counsel (Article 11).

However, the im plem entation of this provision has not always been effi­
cient, especially w ith regard  to the provision of legal assistance to individu­
als already in prison. Some B ar Associations have not created  lists of a tto r­
neys w ho can provide assistance to inm ates. Som etim es the few attorneys 
w ho are assigned to provide legal service in prisons do no t receive all the 
necessary facilities and are no t able to deal w ith  all the cases. Article 253 of 
the Peniten tiary  Regulations grants inm ates the right to challenge sanctions 
they  are given before a special judge for prison supervision (Juez de vigiLancia 
penitenciarid) . The absence of a defence atto rney  to rep resen t the inm ates 
prevents them  from  adequately  pro tecting  the ir rights.

T here are also reports of serious lim itations on the availability of legal 
counsel for certain m inority  groups. A lm ost 40% of inm ates are im m igrants, 
m ainly from  the M agreb, a d isproportionately  high percentage w hen com­
p ared  w ith  the entire com position o f foreign populations living in Spanish 
territory. M any  o f these im m igrants have en tered  Spain illegally and face the 
possibility o f expulsion. The expulsion proceedings follow an adm inistrative 
procedure. The detention o f illegal im m igrants in special Centres for 
A dm inistrative Confinem ent is o rdered  by the political au thority  and  can be 
appealed to a judge on adm inistrative-contentious m atters. However, the 
appeal does not stop the execution of the decision, and  m any persons are 
expelled before the ir case is decided by law. A ccording to a  study  issued in 
J a n u a ry  1999 by  the  M a d rid  B ar A ssociation , the  C en tres for 
A dm inistrative Confinem ent, w hich w ere created  to give illegal im m igrants 
different treatm en t than  tha t given to comm on criminals, owing to the ir spe­
cial status as persons w hose legal situation has y e t to be ascertained, per­
m itted in fact a low er level o f p ro tection  o f the rights of the detainee. Even 
w hen the detainee is assigned legal counsel, the la tter faces a visit regime 
th a t effectively restricts the rights o f the defence. The legal counsel is 
allowed to m eet the detainee only a few tim es and  in tightly  m onitored con­
ditions. This regim e has been considered to differentiate betw een the tre a t­
m ent afforded to detainees and  comm on criminals. O n  m any occasions the 
person  arrested  as an illegal im m igrant is no t inform ed of his situation, the 
reasons for his detention, his righ t to p lead his case before a judge, or the 
term  of his confinement.
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S  udan  is the largest country  in A frica and one of the poorest in the w orld. 
I t  has a  population of around tw enty-six million, of w hich an estim ated sev­
enty percent are Sunni M uslim, inhabiting m ainly the northern  tw o-th irds of 
the country. The southern  p a rt of the country  is inhabited  by pagan and 
C hristian A frican tribes. The m ost com m only spoken language is Arabic, 
although there  are over 100 dialects and  languages in use.

The m odern h istory of Sudan has been m arked by political turm oil and 
a lack of dem ocratic stability. Since its independence from Britain in 1956, 
Sudan has been governed by m ilitary regimes, interspersed w ith  short-lived 
parliam entary  systems. The cu rren t m ilitary regime came to pow er through 
a  coup d ’etat in J u n e  1989.

A nother im portan t feature of S udan ’s m odern history  has been the 
continuing strife betw een the largely A rab north  and  the African tribes in the 
south. A  few m onths before gaining independence, Sudan w as ravaged by an 
internal conflict w hich erup ted  betw een the north  and  the south, developing 
into a full-scale civil war. Form er Sudanese P residen t Ja a fa r  N um eiri 
gran ted  autonom y to the south in 1972, resulting  in a nine y ea r period of 
relative peace. In 1983, however, N um eiri w ithdrew  the autonom ous status 
from  the south. In  the same year, he also introduced  S h ari’a law to quell 
opposition. The cease-fire ended and the fighting intensified. Since 1983, the 
Sudan People’s L iberation Arm y (SPLA ), headed by  Colonel J o h n  G arang, 
has led southern  resistance against the successive Sudanese governm ents, 
dem anding southern  autonom y w ithin a federalist or confederalist state. The 
SPLA  has since broken  up into several w arring  factions. In addition to 
the serious hum an rights violations com m itted by the G overnm ent, grave 
hum an rights violations have also been com m itted by the SPL A  and  other 
groups in the course of the on-going conflict, including sum m ary execution 
and  torture.

H u m a n  R i g h t s  B a c k g r o u n d
The hum an rights situation in Sudan has been a cause for grave concern, 

especially in view of the apparen t lack of com m itm ent by  the Sudanese 
G overnm ent to honour its obligations under the various international hum an 
rights and hum anitarian  law instrum ents to w hich Sudan is party, and  thus 
bound. F or instance, Sudan is a party  to the In ternational C ovenant on Civil 
and  Political Rights, the In ternational C ovenant on Economic, Social and 
C ultural Rights, and the Conventron on the R ights of the Child, as well as the 
C onvention  on Slavery. Sudan  has also signed the  U n ited  N ations 
Convention against Torture, and is a  H igh C ontracting  P arty  to the Fourth  
Geneva Convention.
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In  1985, G eneral N um em  w as ousted by a  civil up ris ing  and  a dem oc­
ratic governm ent w as elected. However, dem ocracy did not last in Sudan. In
1989, a coup d ’etat w as staged; the cu rren t Sudanese G overnm ent w as born 
o f tha t coup. U pon seizing power, the m ilitary jun ta  suspended the coun try ’s 
Constitution, dissolved all governm ental and  non-governm ental institutions, 
banned  all political parties and  declared a state of em ergency over all the 
country. In  addition, the judiciary  has been affected by a series of dismissals 
of judges and the form ation of exceptional courts.

The civil w ar th a t has already consum ed hundreds o f thousands of lives 
has also caused the displacem ent of millions of civilians. A  serious hum ani­
tarian  crisis erup ted  in 1998, w ith  w idespread fam ine plaguing the civilian 
population in the south. H um anitarian  relief agencies w ere faced w ith seri­
ous difficulties as a resu lt of a lack of co-operation from  bo th  the 
G overnm ent and  the rebels.

R ecruitm ent of child-soldiers under the age of 16 has been very  fre­
quent, both  by the G overnm ent and  the SPL A  factions.

T here are also serious allegations of slavery. W idespread abductions of 
w om en and  children, m ainly com m itted by local militias, as well as the 
Popular D efence Forces (P D F ), loyal to the G overnm ent of Sudan, are 
reported . The persons k idnapped  are held under harsh  conditions until a 
ransom  is paid.

T h e  P r e s e n t  M il it a r y  R e g im e

Presiden t B ashir has been in pow er since 1989. Some constitutional 
changes have been im plem ented, resulting  in the holding of highly controlled 
elections. Two hundred  and seventy-five o f the 400 seats are now  elected in 
a seriously deficient process. The governm ent-led N ational Salvation F ront 
dom inates political life in Sudan.

M em bership o f both  m ilitary and civilian governm ent agencies has been 
dom inated by  m em bers and  activists of the N ational Islamic F ron t (N IF ), 
who w ere also appointed  to adm inister trade unions and  o ther organisations.

The N IF ’s influence w rthm  governm ent circles has grow n such tha t 
Sudanese opposition groups now  refer to the G overnm ent as the N IF  
regime. The N IF ’s influence m anifested itself from  the very  beginning, w hen 
the G overnm ent declared its aim to restore the Sudanese national identity, 
w hich it considered to be based on Islam and  A rab nationalism , as well as to 
apply S hari’a law.

In April 1998, the N ational A ssem bly adopted  a  new  Constitution, con­
taining a bill o f rights, w hich w as subsequently  approved  by referendum  in 
J u n e  1998. W hen signing the C onstitution on 30 J u n e  1998, the President
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said tha t the new  Constitu tion w ould  open a  w ide door for pow er-sharing 
and w ould  g ran t the citizens of Sudan m ore freedom  and  rights. The 
G overnm ent w as w idely criticised for having d rafted  the  C onstitution w ith ­
ou t real national representation . The Special R apporteu r of the U N  
Com mission on H um an Rights, in his 1999 repo rt on Sudan, form ulated 
some concerns over the w ording and  guarantees afforded by the new  
Constitution. H e noted  the absence of particular rights, such as the right to 
equality, regarding w hich the Constitution has taken  a  minim alist approach, 
and  the vagueness and  am biguity in the w ord ing  of o ther rights, such as the 
term  Tawali in reference to political associations. The Special R apporteu r 
expressed w o rry  about the alignm ent of fu ture legislation w ith  those rights.

A controversial new  law  w as passed in Sudan  on 23 N ovem ber 1998, 
creating a fram ew ork for the form ation o f new  parties, thus ending a long 
ban  im posed after President A l-Bashir seized pow er in 1989. This law  on the 
regulation of Tawali w as criticised by  the opposition, on the grounds th a t the 
w ord ing  of the law  w as no t clear enough, th a t it w as based on a Constitution 
elaborated w ithout consensus, and  th a t it deprives the south, as well as o ther 
factions, of an  equal opportunity  to form  parties. The law  cam e into effect in 
the beginning o f 1999; since then  at least 30 new  organisations, m ostly p ro ­
governm ent, have been registered. Such trad itional Sudanese political p a r­
ties as the U M M A  P arty  and  the D em ocratic U nion P a rty  w ere no t regis­
tered.

T h e  J u d ic ia r y

The responsibility for the adm inistration of justice falls under the con­
tro l of the Ju d ic ia l A uthority. This au thority  is directly responsible to the 
H ead  of State and  has its own independent budget w hich is authorised  by 
the H ead  o f State, upon  the recom m endation o f the Suprem e Judic ia l 
Council. T here is serious governm ental influence in the adm inistration of 
justice.

The Suprem e Jud ic ia l Council is com posed o f the C hief Justice , his 
deputies, presidents of the judicial branches, the A ttorney  General, the 
P resident of the B ar Association, and  the D ean  o f the Law  D epartm ent at 
K hartoum  University. The Council is gran ted  the responsibility to  recom ­
m end to the H ead  of State the appointm ent, prom otion, and  dismissal of 
judges, as well as the budget o f the Jud ic ia l A uthorities. The Council is also 
to partic ipate in drafting laws tha t concern the  Jud ic ia l A uthority.

A p p o in t m e n t s
The H ead  of S tate has jurisdiction to supervise the Jud ic ia l Authority, 

to form  the H igh Council of the Jud ic ia iy , and  to  appoint the C hief Justice,
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his deputies, judges of the H igh Court, judges of the  C ourts of Appeal and 
judges of the crim inal courts.

Recently, a num ber o f judges w ere replaced by young  fundam entalist 
graduates, some of w hom  had  not even passed the ir b a r exam ination.

The court s tructure is com posed of the H igh  C ourt and  o ther courts, 
including civil, criminal, tribal, and  family courts. The H igh C ourt is situat­
ed in K hartoum . The H igh C ourt also contains separate panels to hear 
appeals on civil, crim inal and  family m atters for M uslim s and  non-M uslim s, 
as well as a panel to hear adm inistrative appeals. In addition, courts of 
appeal are set up in each federal state capital. In N ovem ber 1998, a  law  w as 
passed to establish a  Constitutional C ourt to deal w ith  requests to in terp re t 
constitutional provisions, as well as to hear appeals on the constitutionality 
of laws.

The judiciary  is under the total control o f the G overnm ent and  only N IF  
supporters and  m em bers are appointed  to it. Southern  judges are discrim i­
nated  against; they  are repeated ly  passed over for prom otions, and tran s­
ferred  to low er o r traffic courts.

S p e c ia l  P r o c e d u r e s  a n d  C o u r t s

T h e  N a t io n a l  S e c u r it y  A c t
The N ational Security  A ct allows for the a rrest and  detention of persons 

on very  w ide grounds and  w ithout any  judicial supervision. The A ct only 
requires th a t after 90 days, a  judge m ust issue a  w arran t for the authorities 
to prolong a  detention.

The A ct g rants security  forces v irtual im m unity from  prosecution, and 
provides them  w ith  investigative pow ers th a t allow arb itra ry  arrests, incom ­
m unicado detentions, long detentions w ithout judicial review, and  arb itrary  
searches.

The N ational Security  A ct also allows for petitions by  detainees to com­
plain to the judicial authorities about the ir conditions of detention, b u t the 
A ct fails to specify a m echanism  through  w hich to  do so.

S p e c ia l  C o u r t s
D ecree No. 2 au thorised  the R evolutionary Council, or o ther bodies 

authorised  by  the Council, to establish special courts com posed o f m ilitary 
officers w ith  full judicial tria l pow ers to judge any person indicted u n der the 
em ergency law. The Council m ay determ ine w hich crim inal p rocedures to be 
applied, both  in the investigation and  in the  trial.
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The special courts held sum m ary trials leading to the execution of sev­
eral persons. H undreds of o ther citizens w ere subjected to convictions and 
sentences of death, im prisonm ent and  flogging, for offences ranging from 
opposition to the regime, to dam age to the national economy, corruption, 
p rostitution  and  drunkenness.

Furtherm ore, the H igh C ourt was deprived of its pow er to review  death 
sentences issued by  the new ly established special courts.

The special courts w ere abolished on 27 Septem ber 1989 and  replaced 
w ith  Revolutionary Security  C ourts w hich enjoyed sim ilar pow ers as their 
predecessors. A  Revolutionary Security H igh C ourt w as established to 
review  cases from  the low er courts. Accordingly, sentences o f death  or th ir­
ty  years im prisonm ent had  to be referred  to the R evolutionary Council for 
confirm ation. In D ecem ber of the same year, the Special C ourts w ere re ­
established; lawyers w ere allowed to give advice to the ir clients b u t w ere not 
perm itted to address the courts directly or to  presen t any argum ents to the 
court in support of the ir client. A  right of appeal to the C hief Justice , bu t not 
to a  higher court, w as granted.

P u b l ic  O r d e r  C o u r t s
Public O rd er C ourts have been established, by decree o f the Chief 

Justice , to deal w ith cases the G overnm ent considers to be violations of pub ­
lic order. These courts try  cases summarily; sentences passed by the Public 
O rd er Courts, such as flogging, can be executed immediately, regardless of 
w hether or not an appeal is still pending.

T h e  L e g a l  P r o f e s s i o n

Law yers in general, and advocates in particular, w ere very active in the 
struggle tha t led to S udan ’s independence from  B ritain in 1956. Since then, 
the form ation of the Sudan B ar Association has given them  an institutional 
fram ew ork tha t guarantees their independence.

D uring  1997 and 1998, the legal profession w as affected by the dissolu­
tion of the B ar Association, its replacem ent by  a governm ent-controlled 
body and  the subsequent holding of questionable elections, as well as the 
detention and harassm ent of num erous lawyers. Law yers publicly called for 
the release of detainees, represented  accused persons before special and 
em ergency courts, and organised rallies and discussion groups on govern­
m ent policies. A  num ber of b ar m em bers w ere subjected to harassm ent, 
detention and im prisonm ent by  the security  forces.

Unlike o ther associations and trade  unions, the B ar Association was 
governed by its own special law, the Advocates A ct of 1983, governing its
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form ation and  organisation; the B ar Association can only be dissolved in 
accordance w ith  the provisions of the Act. However, the B ar Association 
was in fact dissolved w ithout regard  to, and m violation of, the Advocates 
Act.

In 1993, the G overnm ent am ended the Advocates Act of 1983. The 
am endm ent m ade the B ar subject to regulation by labour laws, and its elec­
tions subject to the Trade U nion A ct of 1992. This la tter act deprives p ro ­
fessional associations of the ir independence and  subjects them  to the direct 
control of the M inister o f L abour and  the R egistrar of Trade U nions. This 
has caused m em bers of the Sudanese B ar Association to be expelled from the 
A rab Law yers Union, the African Law yers Union, and  o ther prom inent 
organisations.

The R egistrar of Trade U nions called for B ar Association elections to be 
held on 4 Septem ber 1997; no quorum  w as obtained, and  the elections w ere 
m oved to 5 Septem ber. O n  the day  of the elections, a law yer w as caught try ­
ing to insert approxim ately 50 Islamic pro-governm ent m arked ballot tickets 
in the ballot boxes, and  the elections w ere cancelled. The board  already 
appointed  by the G overnm ent rem ained in office.

D efence law yers continue to face harassm ent and  intim idation.

C a s e s

S id  A hm ad  A lhisian  {lawyer} and A bd Al M ah m o u d  II H aj Salih  {for­
m er M inister of Ju stice  and  A ttorney General}: O n  30 J u n e  1998, Mr. 
A lhisian and  M r. Salih w ere arb itrarily  arrested , detained, and interrogated  
by security  forces, allegedly m connection w ith  bom b explosions in 
K hartoum . Air. Alhisian and M r. Salih w ere arrested  along w ith  30 o ther 
political leaders and  trade  union m em bers while the G overnm ent was cele­
b rating  the introduction  of the Constitution.

A li A l-S ayyed  and  K h alid  A bul R us {lawyers}: O n  8 M ay 1998, 
Law yers Al-Sayyed and  Abul Rus w ere arrested  by the Sudanese police, 
w ho searched the ir homes and offices. They w ere taken  to an unknow n des­
tination. The arrests w ere m ade w hile a  referendum  on the new  Constitution 
w as taking place.

M o stap h a  A bdel G ad ir  {lawyer, hum an rights activist}: O n  7 J u ly  
1998, Air. Abdel G adir w as arb itrarily  arrested , allegedly in relation to bomb 
explosions in K hartoum  directed against the Sudanese regime; his detention 
w as also reportedly  aim ed at stifling p ro test over the a rrest in late Ju n e  1998 
of a num ber of political opposition leaders.

K am al A bdel R ahm an  {lawyer}: O n 7 J u n e  1997, Air. Abdel Rahm an, 
along w ith  various others, w as arrested  by Sudanese police. The detainees



Centre for the Independence o f Judges and Lawyers 264

have been accused and  are reportedly  held for having links w ith  the N ational 
D em ocratic Alliance, as well as for alleged non-violent opposition to the 
G overnm ent.

M ustapha Al-Tijani, S ayyed  A hm ad  H ussein , A li A hm ad  Sayyed, 
M o’atasem Ibrahim, H ashem  Awad Abdel M ajid , and M ustapha Abdel 
Gadir (lawyers): D uring  the second half of Ja n u a ry  1997, the Sudanese 
police arrested  and  detained at least six Sudanese lawyers, and  held them  in 
unknow n locations. These lawyers have been arrested  w ithou t w arrants, and 
they  have not been allowed access to legal counsel, or perm itted  family vis­
its.

Ih san  Fakhry (first w om an judge in the civil jud ic iary ): Ju d g e  F akhry  
w as dism issed because of her gender.

Zeinab A li A1 Oumda, Salw a Saeed, Siham  Adam, Am im a Ahm ed A1 
M oustafa, and Am ani Ousm an (lawyers): All five lawyers w ere arrested, 
tried, fined, and flogged, in total d isregard  of the Sudanese Penal Procedures 
and  the laws organising the legal profession.

Z a k a  Mansour, Badr E l D in e M oham m ad Ahmed, Kassem  Ousman, 
Om ar H am ed A1 Ja b la b i, G heith Haidar, Souhair M oham m ad Abdallah, 
Elham  Abdel A ziz K rar, and Y asser Awad K am el (lawyers): In 1997, these 
lawyers w ere all arrested  and  detained, on different occasions, by the 
Sudanese police.

G hazi Souleim an (law yer): In 1995, M r. Souleim an created  a forum  for 
the restoration  of democracy. H e w as first targeted  and  arrested  on 20 
Ja n u a ry  1998, then  judged and found to be guilty; he w as sentenced to five 
m onths im prisonm ent and  fined 500,000 Sudanese pounds by  the public 
security  tribunal. The appeals court in K hartoum  modified the sentence on 
10 F ebruary  1998, in response to an appeal b rough t by  a t least 50 Sudanese 
lawyers.

G o v e r n m e n t  R e s p o n s e  t o  C IJ L
O n 6 J u ly  1999, the G overnm ent of Sudan  responded  to the C IJL ’s 

request for comm ents. The G overnm ent stated:
Sudan is defined by the coun try ’s C onstitution in its first a rti­
cle as an "all em bracing hom eland,, w herein  races and  cultures 
coalesce and religions reconciliate. Islam is the religion of the 
m ajority of the population and  C hristianity  and  custom ary 
creeds have considerable follow ers”.
1) It is true  tha t Sudanese post-independence h isto ry  has been 
m arked by  politrcal turm oil. This is the factor tha t necessitated 
tha t the cu rren t governm ent takes pow er in 1989. To face a
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deteriorating  situation tha t threatened  the existence of the 
country  itself and  the security  of its people, the new  govern­
m ent was obliged to take em ergency m easures including cu r­
tailm ent of some freedom s as w as necessitated by the exigen­
cies of the situation. The In ternational C om m unity  w as 
inform ed accordingly, in com pliance w ith  art. 4 o f the 
In ternational C ovenant on Civil and  Political Rights, to w hich 
Sudan  is party. However, the G overnm ent em barked on a time 
table for the achievem ent of genuine dem ocratic practice., The 
R evolutionary Council was dissolved and an  interim  civilian 
Legislative was appointed, followed in 1996 by the free elec­
tion of a N ational A ssem bly and  a  President. These elections 
w ere w itnessed by  in ternational observers, including the 
A frican H um an Rights Commission.
2) T he A rm ed Conflict in the South, has erup ted  in 1955 
before Sudan 's a ttainm ent o f Independence and continued, 
w ith  a  hiatus of 10 years after the Addis A baba A greem ent. Its 
root causes lies basically on socio- economic elem ents includ­
ing unequitable share o f w ealth  and  power, colonial legacy and 
foreign interference. The cu rren t G overnm ent has exerted 
relentless efforts to bring  an end to the war, including the sign­
ing of the K hartoum  Peace A greem ent in 1997 w ith  7 o f the 8 
fighting factions in the Sudan, in w hich the governm ent recog­
nized both  citizenship as the basis of rights and  obligations and 
righ t of self- determ ination for the people of the South. The 
In ternational Com m unity  have recognized this agreem ent in 
H um an  R ights C om m ission R eso lu tion  15 /  1999. The 
G overnm ent has also pu rsued  the negotiations w ith  the 
rem aining rebel faction, the SPLA, u n der the um brella of the 
IG A D  initiative. In this regard  the G overnm ent accepted the 
D eclaration o f Principles (D O P ) of IG A D  w hich also includes 
righ t of self determ ination to the People of the South, as a basis 
for negotiations.
3) W ith  regard  to recruitm ent of children, the G overnm ent of 
the Sudan is com m itted not to recru it children below  the age 
of 18 years. This is clearly stipulated in article 7 o f the N ational 
Service A ct of 1992 w hich states tha t N ational Service is 
required  by  every Sudanese w ho is 18 years of age and  does 
not exceed 33 years o f age. It is to be recalled tha t the 
G overnm ent o f the Sudan has confirm ed this com m itm ent to 
the Special R epresentative o f the Secretary  G eneral of the 
U nited  N ations for C hildren  and  A rm ed Conflict. C H R  
Resolution on Sudan welcom ed this com m itm ent and  dem and­
ed the same com m itm ent be m ade by the rebels.
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4) Allegations of slavery are unfounded and  has been circulat­
ed by  certain  quarters. The G overnm ent has received reports 
of abductions tha t takes place in some areas of the arm ed con­
flict and  the M inister of Ju stice  has established on the 15th of 
M ay 1999 a Com m ittee for the E radication  of A bductions of 
W om en and  C hildren w ith  full pow ers to investigate, trace, 
free any abductees, unite them  w ith  the ir families, prosecute 
perpetrato rs and recom m end w ays and m eans to eradicate the 
practice. The Com m ittee is cooperating and  coordinating w ith 
the In ternational Com m unity in carrying out its m andate. This 
cooperation includes the U N IC EF.
5) The 1998 Constitution of Sudan has been welcom ed by the 
H um an Rights Commission in its Resolution on the Sudan in 
April 1999, and  also by the Com m ittee on the Elim ination of 
Racial D iscrim ination. The Special R apporteu r on the Sudan 
has praised the Constitution stating th a t the "new Constitu tion 
contains a bill of rights, thereby  providing greater protection 
to the hum an rights of Sudanese citizens”. H e w en t on further 
to say “A ccording to some observers, the constitution sparked 
new  energy in the public debate and  created a w ind  of renew ­
al not to be m issed”.
6) The N ew  “Political Association L aw ”, has been enacted for 
the registration of political parties. Its objective is to insure the 
existence of healthy  and  dem ocratic organizations. A ny 100 
citizens can register a party. The only requirem ent being is 
tha t its financial revenues should be declared and  its leader­
ship dem ocratically elected. N o citizens or group of citizens 
are excluded from the right to form a political association. 17 
registered parties are now  functioning, and a consultative 
assem bly has been suggested recently  by  the Presiden t of the 
Republic consisting of the leadership of those parties so tha t 
they  m ay directly contribute to the governing of the country.
7) The recrurtm ent of judges rs bound by the Judrcrary  Act of 
1,986, w hich w as enacted before the cu rren t G overnm ent 
came to power. N o judge could be appointed  if he or she has 
not passed the b ar exams. The allegation of discrrm ination 
against judges is no t true. The H igh C ourt contains Southern  
non-M uslim  judges like Justrce  J o h n  W O L  M A TEG , the 
H igh C ourt Ju d g e  and H ead  of U rban  and R ural C ourts in 
the Southern  States, and also Ju stice  M akeir Cot A R O R . O ne 
of the 7 Ju stices  of the C onstitutional C ourt is a Southerner, 
Ju stice  J o h n  W angi KASIA.
8) The M inistry  of Ju stice  and  the N ational Assembly are 
em barked now  on a process of am ending relevant laws to con­
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form  w ith  the 1998 C onstitution. The N ational Assembly is 
now  considering the necessary am endm ents. The Security  
Forces are accorded p rocedural im m unity for functional neces­
sities, bu t not impunity. The Special R apporteur, during  his 
visit to Sudan, was show n cases of tria l and  punishm ent to 
security  personnel w ho acted outside the law.
9) The revision of the N ational Security  Act includes all m at­
ters of search, detention and  interrogation, to conform  w ith 
article 30 of the C onstitution on "Im m unity against D eten tion” 
w hich stipulates "A hum an being is free. H e shall neither be 
arrested, detained, nor confined, save by  such law th a t shall 
require stating the charges, the duration  of detention, facilita­
tion of release and  respect for dignity  in trea tm en t”.
10) C H R  R esolution on Sudan has welcom ed the release of all 
political prisoners in the country.
11) As regards to decree no. 2, to w hich the repo rt w as refer­
ring, the decree is no longer valid as it was repealed in accor­
dance w ith  article 137 (I) of the 1998 Constitution, w hich stip­
ulates tha t “there  shall be repealed as from the date of the 
Constitution coming into force all the C onstitutional Decrees".

a) The Sudanese B ar association cu rren t Leadership was 
elected in conform ity w ith  the decision of the “Election 
Com m ission”. The results of the election w ere not chal­
lenged before any  court.
b) The following is inform ation regarding alleged detention 
of lawyers:
c) Sid A hm ed Alhisain, detained in 1997 in accordance 
w ith the law and w as released after com pletion of investi­
gations
d) Abdel M ahm oud al Haj Salih, detained in 1997 in accor­
dance w ith the law and  w as released after com pletion of 
investigations
e) Ali Al Sayyed, detained in 1997 in accordance w ith  the 
law  and  was released after com pletion of investigations
1) M ustafa Abdel Gadir, detained in 1997 in accordance 
w ith  the law and  was released after com pletion of investi­
gations
g) Khalid Abul Rus, w as not arrested
h) M utasim  Ibrahim , was not arrested
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I) Kamal Abdel Rahm an, w as charged before a  court under 
the 1991 Penal Code
j) H assan Awad Abdel M agid, w as no t arrested
k) E lharn  Abdei Aziz Kariar, w as no t arrested
1) Y asser Awad Kamel, was no t arrested

12) As regards Ju d g e  Ihsan Fakhri, the repo rt th a t she was 
dism issed because of h er gender is no t tru e  as there  are 5 
female H igh C ourt Ju dg es, currently, nam ely F arid a  Ibrahim , 
R abab M oham ed M ustapha, A m ira Y oussif Bilal, Dr. Badria 
H assouna and  Sannia ElR ashid.



T u n is ia

A ccording to Tunisia’s Constitution, the Presiden t of the Republic is the 
chief executive o f the coun try  and  has considerable pow ers over the Cabinet, 
Prim e M inister, and arm ed forces. The Presiden t is elected for a  five y ear 
term  by  universal and  d irect suffrage. Tunisia’s C onstitution w as revised in 
1988 to perm it the P residen t to serve for th ree  consecutive five y ea r terms. 
P residen t Z ine El Abidine Ben Ali, w ho has been in pow er since 7 N ovem ber 
1987 w as re-elected w ithout opposition on 20 M arch  1994. The next elec­
tions are forecast to  be held in N ovem ber 1999. U nder the cu rren t 
Constitution, 1999 will be the last tim e P residen t Ben All can stand for re ­
election. A  new  constitutional am endm ent has w idened the possibilities for 
o ther individuals to run  for presidential office. In practice however, the only 
eligible candidates are required  to be the head of a p a rty  tha t has been rep ­
resented  in Parliam ent for five years. These conditions have so lim ited the 
field of potential candidates that, in practice, only tw o or three individuals in 
Tunisia w ould  be eligible to  run  for President.

The P resident nom inates the Prim e M inister, and  on his suggestion, the 
o ther m em bers o f the G overnm ent. The G overnm ent pu ts into effect the gen­
eral policy o f the nation, in conform ity w ith  the orientations and  options 
defined by the Presiden t o f the Republic. The Prim e M inister directs and  co­
ordinates the w ork  of the G overnm ent. The Executive C abinet is appointed 
by  the P residen t and  reports to the N ational Assembly.

The P resident o f the R epublic prom ulgates constitutional, organic, and 
o rd inaiy  laws and  ensures the ir publication in the official journal of the 
Tunisian Republic. H e exercises general regu la to iy  pow er and  m ay delegate 
all or p a rt of his pow ers to the Prim e M inister.

Legislative pow er is vested in the unicam eral Parliam ent, w hich is com ­
posed of 163 m em bers w ho are elected eveiy  five years. Parliam ent is p u r­
portedly  a  pluralistic institu tion  w hose m em bers represen t five different p a r­
ties. In  reality, elections to the C ham ber of D eputies (Majtid at- Nuwaab) w ere 
last held on 20 M arch  1994. The results dem onstrate tha t politics in Tunisia 
are still dom inated by  a single party, the  D em ocratic C onstitutional Rally 
(R C D ), w hich has ruled, u n der various names, since independence. A t the 
last election, the R C D  w on 144 seats, while the o ther 19 seats w ere split 
am ong the four opposition parties.

H u m a n  R ig h t s  B a c k g r o u n d

A lthough Tunisia has ratified several international hum an rights treaties, 
such as the In ternational C ovenant on Civil and  Political Rights, the U nited 
N ations Convention against Torture and  o ther Cruel, Inhum an or D egrading 
Treatm ent o r Punishm ent, and  the African C harter o f H um an and  Peoples 
Rights, it system atically violates its comm itm ents.
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Torture and  ill-treatm ent rem ained comm on practices in Tunisia during 
1997 and 1998. C ourts continued to fail to investigate allegations of to rtu re  
and  ill-treatm ent and  accepted coerced confessions as the sole evidence in 
trials. Several defendants have been convicted despite the fact tha t no con­
vincing evidence w as produced  to confirm  the charges. Requests for medical 
exam ination are routinely rejected.

Prison conditions rem ained poor and crow ded. M oreover beatings, 
denial of adequate medical care, and  o ther form s of ill-treatm ent are increas­
ingly reported  in prisons.

H undreds of prisoners of conscience, including hum an rights defenders 
and  individuals suspected of supporting  unauthorised  political opposition 
groups, have been arrested. A  large num ber of individuals have been im pris­
oned on politically m otivated charges.

O n  19 N ovem ber 1998, upon its exam ination of Tunisia's report, the 
U nited  N ations Com m ittee against Torture concluded tha t

A w ide gap betw een law and  practice w ith  regard  to the protection of 
hum an rights exists in Tunisia.

In a sum m ary of the ir findings, the experts concluded tha t
[t]he comm ittee is particularly  d isturbed  by the reported  w ide­
spread practice of to rtu re  and o ther cruel and  degrading trea t­
m ent perpetrated  by  the security  forces and  the police tha t in 
certain cases resulted in death in custody. Furtherm ore, it is 
concerned over the pressure and  intim idation used by  officials 
to p reven t the victims from  lodging com plaints. A nd the com ­
mittee feels th a t by constantly  denying these allegations, the 
authorities are in fact g ran ting  those responsible for tortu re 
im m unity from punishm ent, thus encouraging the continua­
tion o f these abhorren t practices.

The Com mittee fu rther u rged Tunisia to take the following measures:
• to reduce the police custody period to a m axim um  of 48 hours;
• to am end the relevant legislation to ensure th a t no evidence obtained

through  to rtu re  shall be invoked as evidence in any proceedings, except
against a person accused o f tortu re as evidence tha t the statem ent was
made.
In addition, there are still serious restrictions on freedom  of expression. 

F u rth er restrictions have been im posed on the activities of local and in ter­
national hum an rights organisations. Tunisian N G O s are unable to com m u­
nicate freely w ith  the outside w orld, and  the ir m eetings and  o ther public 
activities often face interference. This is the case for the Tunisian League for 
the D efence of H um an Rights, an  IC J  affilrate. The G overnm ent continued
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to place serious im pedim ents in the w ay of its effective operation, including 
ending m eetings betw een the G overnm ent and the L T D H  after the organi­
sation w as accused of giving inaccurate inform ation to international hum an 
rights groups.

Several hum an rights defenders w ere detained and  interrogated  about 
the ir activities in Tunisia and abroad  and  about the ir contacts w ith  hum an 
rights organisations. K hem ais K sila, p rom inent activist and the L eagues 
Vice President, w as arrested  in Septem ber 1997 on defam ation charges after 
he circulated a  com m unique announcing his intention  to begin a hunger 
strike to p ro test governm ent reprisals for his hum an rights activism. In the 
com m unique, Ksila also criticised the G overnm ent for restricting  freedom  of 
expression. Ksila was scheduled to be tried  on 21 J a n u a ry  1998; the 
G overnm ent m aintained tha t Ksila was being prosecuted  in accordance w ith 
the law. O n  11 F ebruary  1998, he w as fined and sentenced to three years in 
prison. The IC J  observed his tria l and  concluded tha t it w as unfair.

M oreover, individual lawyers and hum an rights activists w ho are know n 
to be critics of governm ent policy, including those w ho benefited from pres­
idential pardons a t the end of 1996, such as K hem ais C ham m ari, m em ber of 
the Mouvement des Democrates SociaL'utes (M D S), are still subjected to harass­
ment, threats, and  surveillance. O thers are subjected to short-term  deten­
tions and restrictions on travel.

T h e  J u d ic ia r y

The Tunisian Constitution provides for the existence o f an independent 
judiciaiy. In  reality, however, the judiciary  is strongly influenced by the 
executive b ranch  w hich appoints, tenures, and  transfers judges. The 
Presiden t is also the head of the Suprem e Council of Ju dg es. This situation 
places undue pressure on the w ork  and independence of judges w ho render 
decisions in political cases. Ju d g es  fear transfer w hen they  issue judgem ents 
conflicting w ith  the interests o f the Executive.

The S tatu te of the Ju d ic ia ry  (Law  N o 67-29 of 14 J u ly  1967) regulates 
the judiciary. The court system  is com posed o f regular (civil) and  criminal 
courts, including the courts o f first instance, the courts of appeal, and the 
C ourts of Cassation, and exceptional courts such as the m ih taiy  tribunals 
w ithin the defence ministry.

The m ilitary courts try  cases involving arm ed forces and civilians 
accused of broadly  defined national security  crimes. A civilian judge from 
the Suprem e C ourt and four m ilitary judges sit on a m ilitary court. Decisions 
rendered  by those courts m ay be appealed to the C ourt of Cassation.

The appointm ent procedure of judges is influenced by  the Executive. 
A ccording to O rganic Law  No. 85-79 of 11 A ugust 1985, the Presiden t of
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the Republic appoints, by  decree, the following key positions: the F irst 
P resident of the C ourt of Cassation, the Prosecutor G eneral D irecto r of 
Jud ic ia l Services, the Inspector G eneral of the M inistry  of Justice , the 
P residen t of the Real State Tribunal, the F irst P residen t o f the C ourt of 
Appeal, and the P rosecutor G eneral of the C ourt of Appeal. In o ther words, 
the P residen t exercises d irect control, and  appoints the heads of the highest 
courts, as well as o ther senior judges, by decree. The P residen t also appoints 
low er judges, upon  suggestion of the H igh Council of the Judiciary . 
A ppointm ent is regulated by Articles 10, 11, 12 and  13 o f the  S tatu te  of the 
Judiciary .

Q ualified judges are recruited  from  the Superior Institu te of Judges. 
A ccording to Article 31 of the S tatu te of the Jud ic ia iy , modified by 
the O rganic Law  N o. 85-79 of 11 A ugust 1985, the files of candidates 
to the jud iciaiy  are subm itted by the M inister of Ju stice  to the H igh 
Council of the Jud ic ia iy . The Council reviews the files and  recom m ends the 
appointm ent to the P residen t o f the Republic. The judges are  appointed  for 
a  probation  period of one year. A t the end of this probation  period, the 
candidates are appointed  for a  life tenure, after consultation w ith  the H igh 
Council of the Jud ic ia iy . Sim ilar p rocedures are applied in transfers and 
prom otions.

Each year, the H igh Council o f the Ju d ic ia iy  exam ines the transfer of 
judges in relation to judicial vacancies. However, the M inistry  o f Ju stice  can 
decide to transfer a judge because of professional or o ther reasons, and 
subm it the question to the H igh Council of the Ju d ic ia iy  a t a la ter stage. 
Since the Council does no t m eet on a regular basis, these sorts o f transfers 
can be subject to serious abuse and  unduly  p ressure judges.

L a w y e r s

D efence lawyers face several obstacles in the perform ance of their 
duties, including lim ited access to evidence or relevant docum ents, and a 
failure to give lawyers sufficient notice of tria l dates or g ran t them  enough 
time to prepare the ir cases. D etainees do not have the right to legal 
representation  during pre-arraignm ent detention. Law yers also complain 
th a t judges restric t access to court records, requiring  in some cases tha t 
attorneys exam ine the court files in a  ve iy  short period  of tim e in judges' 
cham bers. I t w as also reported  tha t judges sometimes refuse to  allow defence 
lawyers to call friendly w itnesses to the stand  or to question key governm ent 
w itnesses.
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C a s e s

A lia C h er if- C h am m ari {lawyer}: M s. Cherif- Cham m ari is a hum an 
rights activist and  the wife of form er M D S  opposition leader and  form er 
Parliam ent member, Khemais Cham m ari. In  J u ly  1998, an unidentified 
source sent out a four-page docum ent, “led M asque/’, to attorneys and  foreign 
em bassies in Tunisia, insulting her and  accusing her of p rostitution. 
G overnm ent security  sources w rote and circulated the le tter after her hus­
ban d  o rganised  a public m eeting  in F rance, a t w hich the  Tunisian 
G overnm ent’s policies w ere criticised. Since then, h er professional activities, 
as well as her client base, have been affected.

T aoufik  B o u d erb a la  {lawyer, P residen t of L T D H ): O n  19 February  
1998, Mr. B ouderbala w as sum m oned by the Tunisian Procureur de la 
Republique, and  was questioned for an hour and  a half regard ing  league m em­
bers, hum an rights activists, and  the 15 F ebruary  1998 com m unique of the 
national counsel of the L T D H . This com m unique expressed solidarity w ith 
M r. Khemais Ksila, as well as w ith  M s. R adhia N asraoui. The statem ent also 
review ed the situation of hum an rights m  the country. Air. B ouderbala’s 
office is still subject to constan t police surveillance and  harassm ent, thus 
affecting his professional activities.

M oham m ed  N ajib  H o sn i {lawyer, hum an rights activist}: Air. H osni 
was arrested  in 1994. H e w as sentenced to eight years im prisonm ent m 
Ja n u a ry  1996 on contested charges of forgery and falsification o f a land 
contract. N o convincing evidence w as p roduced  to substantiate the charges. 
H e was also charged in a separate trial w ith  possession of arm s and  links 
w ith  a " terro ris t” group, bu t w as la ter acquitted. A dvocate H osni was 
released on 31 D ecem ber 1996. However, his release w as conditional and  he 
rem ains barred  from resum ing his w ork  as a lawyer; furtherm ore, his pass­
p o rt rem ains confiscated. H e has been subjected to intense harassm ent and 
constant surveillance since his release. A fter m any w ell-w ishers had  contact­
ed him  from  T unisia an d  a ro u n d  the  w o rld  follow ing his release, 
Air. H osn i’s telephone and fax connections w ere cut off. Everyone w ho vis­
its him  at his home in K ef is questioned about the ir visit, and  A dvocate Hosni 
is followed by  police officers w herever he goes.

H echm i Jeg h am  {lawyer, P residen t of the Tunisian Section of A m nesty 
International}: Air. Jeg h am  was arrested  on tw o occasions w ithout a  w ar­
ran t on 8 and  9 M arch  1997, and  detained for several hours. Air. Jegham  
was questioned about his contacts w ith  social, hum anitarian  and  judicial 
organisations abroad. H e w as also questioned abou t an international 
law yers’ conference to w hich he had  been invited, and  w hich was to have 
taken place in Tunisia bu t w as subsequently  banned.

A b d elk arim  K ahfoul {lawyer}: In  the course of his defence of a client, 
Air. Kahloul used a p roverb  in court, implying tha t a Tunisian national had 
little or no recourse w hen the state w as against him. In Ja n u a ry  1998, the
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Tunisian G overnm ent pressed defam ation charges against M r. Kahloul. H e 
w as acquitted  of all charges by the court of appeal, thus overturning a crim ­
inal court ruling w hich had  convicted M r. Kahloul, sentencing him to three 
m onths in prison.

Anouar Kousri {lawyer, hum an rights activ ist): D ue to his activities in 
support of hum an rights, M r. Kousri s home and  offices are under constant 
police surveillance, and he is reported ly  followed w herever he goes.

Radhia N asraoui {lawyer, hum an rights activist): The offices of 
M s. N asraoui and her colleagues Sabiha Fourati and  Z einab  B en  Y ousef 
w ere broken into late in the evening of 29 April or early in the m orning of 
30 April 1997. H er files w ere th row n onto the floor and  her com puter and 
three telephones w ere taken. This is no t the first tim e A dvocate N asraoui has 
been harassed. A ccording to C l J L  inform ation, M s. N asraoui w as preven t­
ed from leaving Tunisia on O ctober 1994, w hen she w as scheduled to attend 
a hum an rights conference in Berlin. Since then, M s. N asraoui has fre­
quently  been u n der surveillance, reported ly  by security  agents, and  her mail 
has been intercepted. In early 1995, the m ain door to her house was set on 
fire, her briefcase stolen, her office broken  into, and her equipm ent stolen. 
A lthough M s. N asraoui filed a complaint, it seems tha t no investigation was 
undertaken.

M ore recently, the homes of M s. N asraou i’s clients have been searched 
by police officers, and  her clients them selves have been sum m oned by police 
and  questioned about M s. N asraou i’s activities. M oreover, in the early hours 
of 11 F ebruary  1998, a t about 3:00 a.m., the offices of A dvocate N asraoui 
w ere violently broken  into. The entire contents of the offices, w ith  the excep­
tion of a desk and tw o shelves, w ere taken. H er case files, law books, chairs, 
computer, phones, and  fax w ere all stolen. U pon discovering the theft the 
following morning, A dvocate N asraou i’s associates inform ed the police. The 
polrce arrived at the scene, and obtained evidence, including fingerprints. 
N o conclusive investigation was carried  out.

The latest harassm ent o f M s. N asraoui occurred  w hen, in early 
F ebruary  1999, she received the sudden news of the death  o f her m other-in- 
law, w ho lived in ano ther district. A dvocate N asraoui apparen tly  telephoned 
the office of the juge d’uutruction inform ing him of the situation and of her 
need to travel outside the three authorised  districts to attend  the funeral. A 
restriction o rder had been issued against her, w hich proh ib ited  her from 
travellm g outside the country, and lim ited her righ t to move inside Tunisia 
to only three districts. Advocate N asraoui was convicted for defying the 
restrrction o rder and was sentenced to tw o w eeks im prisonm ent and  a fine. 
She w as represen ted  by  about 100 lawyers a t her trial.

M okhtar Trifi {lawyer, L T D H  member, AI Tunisia m em ber): M r. Trifi, 
a law yer involved in politically sensitive cases, has been under continuous 
police surveillance. His law  offices are system atically observed and  his
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phone and  fax lines are tapped, thus preventing  him  from  conducting his job 
m  the best w ay possible.

N a je t Y acoubi {lawyer, hum an rights activist): M s. Yacoubi is a mem ­
ber o f the Tunisians Association o f D em ocratic W om en and  a  m em ber of the 
Young Law yers Association. In the course of her defence w ork  in a  battered  
w om en case, and  after a professional com m ent she m ade in court, the 
general prosecution  pressed charges against M s. Yacoubi. O n  4 April 1998, 
M s. Yacoubi noticed th a t she had  been placed under surveillance and  that 
she was being tailed by different cars and motorcycles. In J u n e  1998, the 
Young Law yers A ssociation was able to give the num bers o f the cars’ license 
plates to the M inister of the Interior. N o arrests or convictions w ere made. 
M s. Yacoubi s son, a  ten  y ea r old, w as approached by the police for infor­
mation, ano ther exam ple of the continuing and system atic harassm ent 
perpetuated  by  the Tunisian authorities.

T u n i s i a n  l a w y e r s  d e p r i v e d  o f  t h e i r  p a s s p o r t :
A bdelham id  A bdallah  
S a id a  A krem i 
Y ah ia A ssoued  
S am ir B en  A m or 
S o n ia  B en A m or 
E zzed d ine  B en R houm a 
N ejib  B en Y oussef 
Ja m a le d d in e  B ida  
N o u red d in e  B h iri 
N az ih a  B oudhib  
M oham ed  B ou the lja  
S a id a  C haouach i 
A yanch i H am m am i 
L eila  H am ro un i
N ejib  H o sn i (previously im prisoned)
A n o uar K ousri 
A b d e lfa ttah  M ourou  
R adh ia  N asrao u i
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M oham ed  N o u ri (previously im prisoned)
A b d e rra o u f O b a  
Z in e  E l A b id ine  O u esla ti 
M ohcen  R ab ia  
M oham ed  R afai
A m or R aouan i (colleague of N ejib H osni)
N aje t Y agoubi
Z o u h o u r K o u rd a  had  been deprived of his passport, b u t it w as returned  

to him in M arch  1999.



T u r k e y

A  ccording to the 1982 Constitution, T urkey is a  republic w ith  a  parlia­
m entary  form  of governm ent. The P residen t is the H ead  of S tate and  shares 
executive pow ers w ith  the Council of M inisters, consisting of the Prim e 
M inister and  o ther m inisters. The President is elected by  the G rand  N ational 
Assembly (G N A ) for seven years and  cannot be re-elected. N ational elec­
tions are held every five years in a  system of proportional representation; 
every citizen 18 years and  over has the right to vote. The G N A  consists of 
450 m em bers and  carries out legislative functions.

The 1982 C onstitu tion w as adopted  during  m ilitary rule by  the last 
m ilitary regime w hich seized pow er in 1980. It established the N ational 
Security  Council (N SC ), w hich functions as an advisory body  for the 
Presiden t and  the Cabinet. A ccording to Article 118 of the Constitution, the 
N C S  is com posed of the Prim e M inister, the C hief o f the G eneral Staff, the 
M inisters of N ational Defence, In ternal Affairs, and  Foreign Affairs, the 
Com m anders o f the Army, Navy, and  the A ir Force, and  the G eneral 
Com m ander of the  G endarm erie, under the chairm anship of the President of 
the Republic.

In 1995, the C onstitution w as am ended and  the pream ble, in addition to 
tw enty  provisions expressing the people's will to accept m ilitary rule, w ere 
abolished. In  practice, however, the m ilitary in Turkey continues to have 
far-reaching pow ers and  a  trem endous influence on the  G overnm ent.

Turkey is a  S tate P a rty  to several universal and  regional hum an rights 
treaties, including the U N  C onvention against Torture and  O ther Cruel, 
Inhum an or D egrad ing  T reatm ent or Punishm ent, the U N  Convention on 
the Elim ination o f All Form s o f D iscrim ination against W om en, the U N  
Convention on the R ights o f the Child, the E uropean  C onvention for the 
Protection  o f H um an Rights and  Fundam ental Freedom s and  the E uropean 
Convention for the Prevention  o f Torture and  Inhum an or D egrading 
T reatm ent or Punishm ent.

For m ore than  a  decade now, an arm ed conflict betw een the G overnm ent 
and  the te rro rist K urdish  W orker’s P a rty  (PK K ) has been in effect in Turkey. 
The aim of the PK K  is to establish a  separate state, K urdistan, in the south­
east of Turkey. In O ctober 1997, the state o f em ergency th a t w as declared in 
nine provinces in south-eastern  T urkey in 1987 w as lifted for three provinces 
(Batm an, Bingol and  Bitlis), b u t rem ained in effect for the six others. The 
state o f em ergency gives the  regional governor far-reaching pow ers, giving 
him au thority  over the ord inary  governors of the provinces, the  pow er to pu t 
restrictions on the press, and  the  ability to rem ove people from  the province 
who are a  th rea t to public order.

The y ear 1997 w itnessed political turm oil in Turkey, as a  resu lt o f the 
increasing tension betw een the m ilitary and the G overnm ent o f Prim e 
M inister E rbakan  over the coun try ’s d rift tow ards Islam. Finally, the
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E rbakan  G overnm ent was replaced in J u n e  1997 by  a new  coalition beaded 
by  M esut Yilmaz, leader o f the secular conservative M otherland  Party. O n 
7 Ju ly , M r. Yilmaz presented  his governm ent to the GNA, form ing a coali­
tion governm ent w ith  the D em ocratic Left P a rty  and the D em ocratic 
Turkey Party.

O n  11 N ovem ber 1997, the C onstitutional C ourt began hearing a case 
w hich was aim ed at dissolving the W elfare P arty  of M r. E rbakan . The suit 
w as filed by  the C hief Public Prosecutor, on the grounds tha t the p arty  had 
a  h idden agenda to prom ote Islamic fundam entalism . In  J a n u a iy  1998, 
T urkey’s highest court decided to dissolve the W elfare Party, and banned 
W elfare’s leader, N ecm ettin  E rbakan, as well as several o ther politicians, 
from  the W elfare Party, from  politics for the nex t five years. In  anticipation 
of the decision to ban  the W elfare Party, a new  Islamic party, Virtue, was 
formed.

T hroughout 1998, Turkey rem ained politically unstable, as the m inority 
coalition of Prim e M inister M esut Yilmaz collapsed after a no-confidence 
m otion over corrup tion  allegations and alleged links w ith  organised crime. It 
w as the fifth coalition governm ent to collapse in three years.

M r. B ulent Ecevit of the D em ocratic Left P a rty  w as then  asked by 
Presiden t D em irel to form  a new  governm ent. A fter he failed to do so, 
the independent deputy  Mr. Yalim Erez w as asked; he also failed to form a 
new  adm inistration. Consequently, M r. Ecevit was asked again to try  to 
form a coalition governm ent; this time he succeed m form ing a m inority 
adm inistration w ith  the backing of the m ajority of the Parliam ent. O n  17 
J a n u a iy  1999, the new  governm ent w on a  vote o f confidence in the 
Parliam ent. This governm ent is now  to lead the coun tiy  to the general elec­
tions in April 1999.

S t a t e  o f  E m e r g e n c y

As w as stated  earlier, the state of em ergency tha t has been declared in 
several provinces in the south-east of the country  gives extensive pow ers to 
the Regional G overnor of the State of Em ergency, by decrees enacted under 
L aw  no. 2935 on the State of Em ergency (25 O ctober 1983).

D ecree 285 (as am ended by decrees Nos. 424, 425 and 430) modifies the 
application of the A nti-T error Law  in those areas w hich are subject to 
the state o f emergency. Hence, the decision to prosecute m em bers of the 
security  forces is rem oved from the public prosecu tor to local adm inistrative 
councils. These councils are com posed of civil servants under the influence 
of the regional or provincial governor, w ho is also the  head  of the security 
forces. Consequently, im punity of the authorities rem ains a m ajor problem  
in the south-eastern provinces.
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Article 8 of D ecree N o. 430 of 16 D ecem ber 1990 provides as follows:
N o criminal, financial or legal responsibility m ay be claimed 
against the State of Em ergency Regional G overnor or a 
Provincial G overnor w ithin a state of em ergency region m 
respect of their decisions or acts connected w ith the exercise of 
the pow ers en trusted  to them  by this decree, and  no applica­
tion shall be m ade to any judicial au thority  to this end. This is 
w ithout prejudice to the rights of individuals to claim indem ni­
ty  from  the State for dam age suffered by them  w ithout justifi­
cation.

This Article enlarges the risk  for im punity for the deeds of the gover­
nors. The governors have extensive pow er to evacuate villages, to impose 
resident restrictions and  to enforce the transfer of people to o ther areas.

O n  27 O ctober 1995, Article 8 of the 1991 A nti-T error Law  was am end­
ed. D espite the am endm ent, the provisions still define terrorism  in vague 
term s, and m any of those accused before the State Security  C ourts are 
charged under it (see Attachi on Justice 1996). The am endm ent to Article 8 
rem oved from  the tex t the phrase ‘regardless of m ethod, aim and  ideas 
behind them ’. As a result, it is now  necessary to prove before the court the 
in tent to dam age ‘the indivisible unity  of the S ta te ’.

Several provisions concerning the state of em ergency in Turkey w ere the 
subject of review  by the E uropean C ourt for H um an R ights in 1997 and 
1998. In  tw o cases, the court ru led  th a t Article 5 (right to liberty  and  secu­
rity) of the E uropean Convention for the Protection of H um an rights and 
Fundam ental Freedom s w as violated, although Turkey derogated  from this 
provision under Article 15 (state of em ergency). W hile recognising the 
difficulties faced by Turkey, the court affirm ed th a t “Article 15 authorises 
derogations from  the obligations arising from the Convention only to the 
extent strictly required  by the exigencies of the situation”.

Following the judgem ent of the E uropean  C ourt for H um an Rights m 
the case oiA ksoy v. Turkey on 18 D ecem ber 1996, Turkey am ended its deten­
tion procedures on 6 M arch  1997. This am endm ent w as announced as a 
m easure to com bat to rtu re  and ill-treatm ent. The am endm ent reduced the 
m axim um  term s of police detention from 30 days to 10 days in provinces 
under state o f em ergency legislation, and  from 14 days to seven days 
th roughou t the rest of the country.

The am endm ent also aim ed at im proving access to lawyers in accor­
dance w ith  the provisions of the E uropean  Convention of H um an Rights. 
However, in state of em ergency regions, this right only comes into effect 
after an extension from the judge has been granted, th a t is, after 96 hours 
(four days). O nce a detainee has been charged w ith  an offence, he or she has 
a right to m eet w ith  his or her counsel a t any time. The new  law in effect
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am ounts to a denial of the right to access to a law yer (for up to 4 days) to 
detainees w ho have not y e t been charged.

The E uropean  C ourt also criticised the  village guard  system. In 
provinces w here the  state of em ergency legislation applies, a village guard  
system exists. The village guards are forces o f K urdish villagers arm ed and 
paid by the G overnm ent to fight the PKK. The local population in the south­
eastern provinces are pressured  by the G overnm ent to ;om  the village 
guards, and  face reprisals if they  do not. O n  the o ther hand, the PK K  p un ­
ishes those w ho do join the village guards.

In Akdivar v. Turkey (16 Septem ber 1996) and M entes v. Turkey (28 
N ovem ber 1997) the E uropean  C ourt of H um an R ights condem ned the 
Turkish G overnm ent for the actions of the  security  forces, w hich b u rn t 
houses to force the evacuation of villages in the south-east w hich refuse to 
join the village guard  system. In  1998, the court condem ned the Turkish 
G overnm ent in Ergi v. Turkey (28 J u ly  1998) because it failed to p ro tect a 
Turkish citizen’s right in the context of an operation by the  security  forces, 
and  subsequently, did no t carry  out an adequate and  effective investigation.

H u m a n  R ig h t s  B a c k g r o u n d

Turkey has been a S tate P arty  to the E uropean  Convention for the 
Protection of H um an Rights and  Fundam ental Freedom s since 1954, and  on 
22 J a n u a ry  1990 recognised the jurisdiction of the E uropean  C ourt on 
H um an Rights. O n  11 J u ly  1997, Turkey ratified Protocol No. 11 to the 
Convention regarding the establishm ent of a new  court system. The new  
E uropean C ourt on H um an Rights came into operation on 1 N ovem ber
1998. This court is a single, perm anent court, as opposed to the old system 
w ith  the Commission on H um an Rights and a  part-tim e court. In addition, 
acceptance of the jurisdiction o f the new  court is com pulsory for the State 
Parties to the Convention.

In 1997 and  1998, the ‘old’ E uropean C ourt on H um an Rights delivered 
26 judgem ents regarding com plaints lodged against Turkey. In 20 cases the 
court established tha t one or m ore violations of the convention occurred.

In the four cases in w hich the G overnm ent w as found in violation of 
Article 3 (prohibition of to rtu re), it was also established th a t the right to an 
effective rem edy (Article 13) w as violated. All the applicants in these cases 
are Turkish citizens either of K urdish origin or living in the south-east of 
Turkey. The o ther cases w here the right to an effective rem edy w as d isre­
garded involved violations of Article 2 ( right to life), Article 5 (the right to 
liberty  and  security) and Article 8 (the righ t to respect for private and  fam ­
ily life).
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Several international hum an rights delegations visited T urkey in 1997 
and  1998. T hree fact-finding missions of the Parliam entary  A ssem bly of the 
Council of E urope have been m ade since A pril 1996, w hen the m onitoring 
p rocedures on the honouring o f obligations and com m itm ents by m em ber 
States of the Council o f E urope w ere established.

The co-rapporteurs noted tha t a  num ber of im portant am endm ents to 
laws, such as the Penal Code and the Prevention o f Terrorism  Act, have been 
prepared, bu t none of the am endm ents w ere y e t enacted, nor w as it sure if 
the am endm ents to the laws w ere final. If  enacted, the am endm ents could 
im prove respect for hum an rights in Turkey.

In 1997 and  1998, freedom  of expression was severely restrained  as 
num erous journalists and  w riters w ho w rote on issues such as Islam and  the 
K urdish problem  w ere persecu ted  and /o r had  the ir publications confiscated 
under the A nti-T error Law.

D is a p p e a r a n c e s
In Septem ber 1998 the W orking G roup w as allowed to visit Turkey, 

after several requests for a visit since 1995. The W orking G roup noted  tha t 
the num ber of disappearances has dropped  in recent years, and th a t m ost of 
the disappearances concern people of K urdish origin and  take place in the 
south-east o f the countiy.

The W orking G roup w elcom ed the establishm ent in 1997 of a  H igh 
Council for H um an Rights to sta rt a  hum an rights reform  process, several 
legal and  adm inistrative m easures to com ply w ith  international hum an rights 
obligations, and the intention to  establish a  H um an Rights O m budsm an.

The W orking G roup highlighted p re-trial and  incom m unicado detention 
in State Security  C ourt cases and  im punity as the main areas o f concern, and 
recom m ended th a t the relevant legislation be im proved.

T o r t u r e
Torture rem ains w idespread in Turkey, despite the fact tha t it is p roh ib ­

ited by the Turkish Constitution. The Council of E u ro pe’s Com m ittee for the 
Prevention  o f Torture and  Inhum an or D egrading  T reatm ent or Punishm ent 
(C PT) w as set up  under the E uropean  C onvention for the Prevention of 
Torture and Inhum an or D egrading T reatm ent or Punishm ent and  organis­
es visits (periodic and random ) to State Parties. In Septem ber 1996, the C PT  
carried  ou t a  three-day visit to Turkey and  issued a public statem ent sum ­
m arising the facts found during  its visit, because the Turkish G overnm ent 
failed to acknow ledge the gravity  o f the situation.

In  O ctober 1997, the C P T  carried  ou t its seventh visit to Turkey. 
The Turkish G overnm ent au thorised  publication of the C P T  visit report
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together w ith  the interim  response of the Turkish G overnm ent. U nder 
Article 11 of the Convention, the inform ation gathered  by the C P T  in rela­
tion to a visit, its report, and  its consultations w ith  the State concerned 
rem ain confidential. However, the State m ay decide to reveal the confiden­
tial inform ation.

The 1997 mission focused on verifying w hethe r recently  adopted  m ea­
sures to com bat to rtu re  and  ill-treatm ent w ere being properly  im plem ented. 
The C P T  concluded tha t the Turkish authorities are “moving in the right 
d irection”, b u t m uch rem ains to be im proved. Am ong the areas of rem aining 
concern, the C P T  highlighted the p light of persons suspected of SSC  
offences, w ho can rem ain for 4 days m police custody w ithou t access to a 
lawyer.

In Ja n u a ry  1997, the U N  Special R apporteu r on Torture and  other 
Cruel, Inhum an or D egrading Treatm ent or Punishm ent reported  th a t he 
continued to be concerned by the apparen tly  w idespread practice of to rtu re  
of persons in terrogated  by the A nti-T error B ranch of the police and  the 
gendarm erie, and  persons involved in 'o rd inary  crim inal cases. H e sent five 
u rgen t appeals on behalf of 68 persons to the G overnm ent of Turkey. In his 
observations articulated  in the rep o rt to the 1998 Com mission on H um an 
Rights, the Special R apporteu r refers to the change of the law  on the p ro ­
tection of persons m detention by saymg,

it is doubtful that, in cases w here the law provides for a four- 
day delay before a  detained person is b rough t before a magis­
trate, the relevant international standards are met.

The Special R apporteu r conducted a mission to Turkey from 9 to 
19 N ovem ber 1998. In his repo rt to the 1999 session of the U N  Commission 
on H um an Rights, the Special R apporteu r em phasised tha t the mission had 
concentrated, due to time limits, on to rtu re  inflicted in custody, as the p ri­
m ary purpose of investigation.

The Special R apporteur concluded tha t while to rtu re  w as system atical­
ly practised  in Turkey until the mid 1990s, notable im provem ents have 
occurred  in 1997 and  1998. However, during incom m unicado detention a 
high risk of to rtu re  rem ains. The Special R apporteu r also noted tha t the 
climate of im punily of law enforcem ent agents has slightly changed, b u t not 
sufficiently to resolve the problem .

In 1997 and 1998, the E uropean  C ourt for H um an Rights found the 
G overnm ent m violation of Article 3 (prohibition of to rtu re) of the 
E uropean  Convention of H um an Rights in four cases. M oreover, the C ourt 
also established tha t in all four cases the right to an effective rem edy (Article 
13 of the Convention) was violated.

The U N  C onvention against Torture and the E uropean  C onvention for 
the Prevention  of Torture and Inhum an or D egrad ing  T reatm ent or
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Punishm ent was ratified by  Turkey in 1988. However, so far only the initial 
repo rt w as subm itted to the Com m ittee against Torture, the m onitoring body 
of the convention. The Second and  T hird  reports are long overdue.

H um an rights attorneys and physicians w ho are concerned w ith  victims 
of to rtu re  say tha t m ost persons detained for, or suspected of, political crimes 
usually suffer some to rtu re  during periods of incom m unicado detention in 
police stations and Ja n d a rm a  (gendarm erie) headquarters p rio r to being 
b rough t before a court. G overnm ent officials adm it th a t to rtu re  occurs, bu t 
they  explain tha t it is closely tied to the S ta te ’s fight against terrorism .

U nder the A dm inistrative A djudication Law, an adm inistrative investi­
gation into an alleged to rtu re  case is conducted  to determ ine if there  is 
enough evidence to bring  a  law  enforcem ent officer to trial. U nder the 
Crim inal Trials P rocedure Law  (C M U K ), prosecutors are em pow ered to 
initiate investigations of police or Ja n d a rm a  officers suspected of to rtu ring  
or m istreating suspects. In  cases w here tow nship security  d irectors or 
Ja n d a rm a  com m anders are accused of tortu re, the prosecutors m ust obtain 
perm ission from the M m istiy  of Ju stice  to initiate an investigation.

Jud ic ia l authorities investigate very  few of the formal com plaints involv­
ing to rtu re  and  prosecute only a fraction of those investigated. The A nti­
T error Law  provides tha t officials accused of to rtu re  or o ther m istreatm ent 
m ay continue to w ork  w hile u n der investigation, and m ay only be suspend­
ed if convicted. Special provincial adm inistrative boards ra th e r than  regular 
courts decide w hether to prosecute such cases. Suspects’ legal fees are paid 
by  their em ploying agencies.

O ne o f the reasons for the continuing to rtu re  in Turkey m ight be the 
im portance w hich is a ttached  to the confession in Turkish crim inal law. A 
confession in itself is sufficient for conviction of a suspect. A nother reason is 
the absence of formal and  safe procedures for com plaints regarding to rtu re 
to be investigated objectively.

S u m m a r y  E x e c u t io n s
The U N  Special R apporteu r on Extrajudicial, Sum m ary or A rb itrary  

Executions transm itted  urgent appeals regarding death  threats, deaths in 
custody, attacks by security  forces and  expulsion and  refoulem ent to the 
Turkish G overnm ent during  the period of 2 N ovem ber 1996-31 O ctober 
1997. The Special R apporteu r also transm itted  allegations of the violation of 
the right to life o f 23 persons to the G overnm ent. These allegations con­
cerned people reported ly  killed in custody by the police, by m em bers o f the 
arm ed forces, by village guards and by m em bers o f the Special O perations 
Team. W ith  regard  to the allegations of persons killed in custody the Special 
R apporteu r expressed in 1998 particu lar concern tha t
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there is very  little indication of effective action by  the State 
authorities to b ring  to justice those responsible for this type of 
violation of the righ t to life and  to com pensate the families of 
victims.

The Special R apporteur also expressed regret about the fact tha t an 
invitation to visit Turkey w as not received despite several requests since 
1992.

H a r a s s m e n t  o f  H u m a n  R ig h t s  A c t iv ist s
H um an rights defenders in T urkey continue to face num erous restric­

tions im posed by  the G overnm ent. O rganisations are harassed, persecuted 
and  the ir publications are banned. In  addition, international hum an rights 
organisations, journalists and local hum an rights associations are not 
allowed access to state of em ergency regions. In  M ay and  J u n e  1997, 
b ranches of the H um an R ights Association (H R A ) in D iyarbakir, Izmir, 
M ardin , Sanliurfa, Balikesir, M alatya and  K onya w ere closed dow n w ithout 
any court orders. Five of those have been re-opened, b u t the branches in 
Sanliurfa and  D iyarbak ir rem ain closed. Two court actions for closure w ere 
b rough t against H R A ’s headquarters: one is still pending and  the o ther 
resulted in an acquittal.

O n  22 M ay  1997, the D iyarbak ir b ranch  of the H R A  w as closed. The 
shut-dow n of the branch, carried  out on the orders of the City Governor, 
followed years o f harassm ent including arrest, bom b attacks and  threats.

In Ju n e  1997, the Presiden t of the A nkara  branch  of the H R A  and 
72 o thers w ere detained w hile dem onstrating  against T urkey’s attacks on the 
K urdish people in N orthern  Iraq. A lthough the dem onstration w as non­
violent, the detentions w ere carried  ou t u n der the term s of the A nti-Terror 
Law.

In  J u ly  1998, M r. Akin Birdal, P resident of the H R A  and  Vice­
President of the In ternational Federation  of H um an Rights (F ID H ), was 
sentenced to one y ea r of im prisonm ent for "inciting h a tred ’; m any other 
cases regarding his w ork  as a hum an rights defender are still pending.

T h e  J u d ic ia r y

The principle of judicial independence is laid dow n in Article 138 of the 
Constitution: “judges shall be independent in the discharge of the ir du ties”. 
The judicial system  is com posed o f general law  courts (civil, crim inal and 
adm inistrative courts), m ilitary courts, a  C onstitutional C ourt and  State 
Security  Courts.



285 Turkey

R e g u l a r  C o u r t s
The com petent au thority  to hear appeals o f verdicts rendered  by the civil 

and  crim inal courts is the H igh C ourt o f Appeals. The Council of State 
reviews decisions and  judgem ents m ade by  adm inistrative courts.

A ccording to Article 148 of the Constitution, the C onstitutional C ourt 
exam ines the constitutionality  o f laws, decrees, and  parliam entary  p rocedur­
al rules. However, it m ay no t consider decrees issued u n der a  state of em er­
gency, m artial law, or in tim e o f war. The Presiden t of the Republic, m em ­
bers of the Council of M inisters and  m em bers o f the judiciary shall be tried  
for offences relating to the ir functions by the Constitutional Court, acting as 
a  Suprem e Court.

Provincial adm inistrative boards established u n der the A nti-T error Law 
decide cases in w hich state officials are accused of m isconduct. The 
Ju risd ic tional Conflict C ourt decides in disputes betw een general courts of 
law  and  adm inistrative and  m ilitary courts concerning the ir jurisdiction.

Article 139 o f the Constitu tion provides for security  of tenure  bu t au tho­
rises exceptions m ade by  law  to regulate the rem oval of judges on three 
grounds: conviction for an offence requiring  dismissal from  the profession; 
inability to perform  duties on account of ill-health; and  unsuitability  to 
rem ain in the profession.

The Suprem e Council of Ju d g es  and  Prosecutors deals w ith  the adm is­
sion of judges and  public prosecutors to civil, criminal and  adm inistrative 
courts. It is also au thorised  to appoint, transfer, delegate tem porary  powers, 
and  prom ote and  discipline judges and  prosecutors. The M inister of Ju stice  
serves as the Presiden t o f the Council, while the three regular and  three  sub­
stitute m em bers are appointed  by  the Presiden t of the R epublic from  a  list of 
candidates nom inated by the H igh C ourt of Appeals from  am ong its own 
m em bers. The rem aining two regular and  two substitu te  m em bers are 
appointed  by the Presiden t from  a  list o f candidates nom inated by the 
Council of State.

In  addition to the Suprem e Council, the P residen t of the Republic also 
has the au thority  to appoin t judges. The President appoints m em bers o f the 
C onstitutional Court, one-fourth of the judges o f the Council of State, the 
C hief Public P rosecutor and  the D epu ty  C hief Public Prosecutor of the 
H igh C ourt o f Appeals, the  m em bers of the M ilitary  H igh C ourt of Appeals, 
and  the m em bers o f the H igh M ilitary  A dm inistrative C ourts o f Appeals.

O n  a t least tw o occasions, the E uropean  C ourt found the judicial system 
in the south-eastern  provinces to be ineffective. In  several cases, the 
G overnm ent pleaded before the Com mission and  the C ourt th a t the appli­
cant did exhaust dom estic rem edies before filing the com plaint. However, 
the C ourt w as of the opinion in the cases Mentes and Others v. Turkey and Selcuk 
and Asker v. Turkey tha t
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the rule of exhaustion of dom estic rem edies referred  to in 
A rticle 26 of the Convention obliges those seeking to bring  
the ir case against the S tate before an  international judicial or 
arb itral organ to use first the rem edies p rovided by  the nation­
al legal system. However, there is no obligation u n der Article 
26 to have recourse to rem edies w hich are inadequate or inef­
fective. In  addition, according to the  “generally recognised 
rules of international law ”, there  m ay be special circum stances 
w hich absolve the applicant from  the obligation to exhaust the 
dom estic rem edies at his disposal; one such reason being the 
failure of the  national authorities to undertake an investigation 
or offer assistance in response to serious allegations of m iscon­
duct or infliction of harm  by State agents.

In  several of the above-m entioned cases the court w as of the opinion 
tha t special circum stances existed and  th a t as a  resu lt the  non-exhaustion of 
dom estic rem edies did no t preclude the com plaint p rocedure before the 
Commission and  the Court. The court stressed, however, th a t this should not 
be in terp re ted  as a  general sta tem ent th a t rem edies are ineffective in the 
south-east of Turkey or tha t applicants are absolved from  the obligation 
under Article 26 to have norm al recourse to the system o f rem edies w hich 
are available and  functioning.

S t a t e  S e c u r it y  a n d  M il it a r y  C o u r t s
M ilitary courts have jurisdiction to try  m ilitary and  non-m ilitary p e r­

sonnel for m ilitary offences. The M ilitary H igh C ourt of Appeals reviews 
judgem ents issued by  m ilitary courts. The H igh M ilitary A dm inistrative 
C ourt of Appeals shall be the first and last instance for disputes arising from 
adm inistrative acts involving m ilitary personnel or relating to the m ilitary 
service.

State Security  C ourts (SSCs) are provided for in Article 143 of the 
Constitution. The SSCs are given jurisdiction over offences against the 
integrity  or internal or external security  of the State. The State Security  
Courts sit in eight cities and  are com posed of panels of five m em bers: two 
civilian judges, one m ilitary judge and tw o prosecutors. State Security  
C ourts’ verdicts m ay be appealed to a specialised departm ent of the H igh 
C ourt of Appeals.

Violation of Article 8 of the A nti-Terror Law, w hich outlaws any advo­
cacy o f "separatism ’, is often grounds for cases before the SSCs. Cases in the 
courts often continue for several years due to the  heavy caseload. Trials m ay 
be held in cam era and confessions tha t w ere extracted  u n der duress or to r­
tu re  are often adm itted, form ing grounds for conviction. In effect, there is no 
presum ption of innocence; the burden  is on the defendant to prove his or her 
innocence.
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The SSC s' jurisdiction over civilians is a  violation of international 
approved standards. The E uropean  C ourt o f H um an Rights has indeed 
ru led  in two cases in 1998 th a t the com position of the State Security  C ourt 
violates Article 6 of the E uropean  Convention for the Protection  of H um an 
Rights and  Fundam ental Freedom s. In  the cases Incal v. Turkey of 9 Ju n e  
1998 and  Qiraklar v. Turkey of 28 O ctober 1998 the E uropean  C ourt found 
tha t

[i]t follows tha t the applicant could legitim ately fear tha t 
because one of the judges o f the Izm ir N ational Security  C ourt 
w as a m ilitary judge it m ight allow itself to be unduly  influ­
enced by consideration w hich had nothing to do w ith  the 
nature  o f the case.

In conclusion, the applicant had  legitim ate cause to doub t the indepen­
dence and  im partiality  of the Izm ir N ational Security  Court.

T here has accordingly been a breach  o f Article 6 para. 1.

L a w y e r s

In Turkey, the B ar A ssociation m ust by law provide free counsel w hen 
such a  request is m ade to the court. Costs are born  by the association. Bar 
associations in large cities, such as Istanbul, have attorneys on call 24 hours 
a  day.

D efence law yers generally  have access to the public p rosecu to r’s file 
after the indictm ent and  p rior to trial. In cases involving violations of the 
A nti-T error Law, insulting the President, or “defam ing Turkish citizenship”, 
defence attorneys have been denied access to files w hich the State claims 
deal w ith  national intelligence or security  m atters.

A ttorneys defending controversial cases face harassm ent. In  addition, 
they  cannot challenge testim onies p rovided by  inform ers w hen they  practice 
before S tate Security  C ourts. Law yers in general fear tha t association with 
politically unpopu lar clients m ay lead to loss o f business or to im prisonm ent. 
Therefore, the m ajority o f lawyers are discouraged from represen ting  politi­
cally unpopu lar clients.

In two cases before the E uropean  C ourt it w as established th a t appli­
cants or the ir law yers have been harassed because o f the ir subm ission of 
com plaints to the Commission on H um an Rights, and  th a t therefore Article 
25 (right to an individual petition) w as violated. In  the case o f K urt v. Turkey, 
the court sta ted  tha t

it was no t for the authorities to interfere w ith  proceedings 
before the  Com mission w hich had been set in m otion by  an
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applicant th rough  the th rea t of crim inal p rocedures against an 
applican t’s representative. Even though  there  w as no follow- 
up to the th rea t to prosecute the applican t’s lawyer, the th reat 
in itself m ust be considered an interference.

The Special R apporteu r on the Independence of Ju d g es  and Lawyers, 
in his repo rt to the 1998 session of the U N  Com mission on H um an Rights, 
again expressed his w ish to visit Turkey. H e referred  to his request of 16 
F ebruary  1996 to  investigate allegations concerning violations of the inde­
pendence of judges and lawyers. The Special R apporteu r had  sent three 
urgent appeals concerning harassm ent of law yers and  one concerning a 
judge to the Turkish G overnm ent (see Cases below).

C a s e s

G a z a n fe r  A b b asio g lu , S e b a h a tt in  A car, A b d u lla h  A k in , A r if  
A ltinkalem , S eda t A slantas, M era l D an is  B estas, M esu t B estas, M ehm et 
Bigen, F e ru d u n  C elik , N iyaz i Cem , F u a t H a y r i  D em ir, B ak i D em irh an , 
T ah ir Elgi, V edat E rte n , Z a fe r  Giir, N ev za t K aya, C a b b a r L eygara, 
M eh m et Selim  K urbanog lu , H iisn iye  O lm ez, A rzu  Sahin , Im am  Sahin , 
S in an  T anriku lu , S inasi Tur, Fevzi V eznedaroglu  and  E d ip  Y ild iz {the 
D iyarbak ir 25 L aw yers’ trial}: In 1993, these law yers w ere accused of an ti­
governm ent activities in the province of D iyarbakir, after defending alleged 
m em bers of the outlaw ed PKK. They w ere charged under the A nti-Terror 
Law  w ith  acting as couriers for the PKK. O riginally 16 lawyers w ere indict­
ed; the num ber w as increased to 25. The first hearing w as on 17 F ebruary  
1994, follow ed by  hearings th rou g h o u t the year, and  in 1995-1996. 
Subsequently, the num ber of lawyers indicted decreased to 20.

A hearing held on 21 J a n u a ry  1997 w as ad journed  to 8 April 1997 
because the m ilitary judge of the court had  been replaced and his successor 
w as no t y e t fam iliar w ith  the case. O n  8 A pril 1997, the hearing w as again 
adjourned because four defendants w ere added  to the list. They were: 
A bdullah  A kin , E d ip  Y ildiz, Fevzi F azn ed aro g lu  and  C ebar L eygara. The 
trial is still pending.

Sixteen of these defendants subm itted applications to the E uropean 
Commission of H um an Rights in relation to com plaints of to rtu re  while in 
detention (Elci and Sah 'ui v. Turkey, application N o. 23145/93). An adm issibil­
ity  hearing w as held in camera on 2 D ecem ber 1996 and the applications 
w ere declared partially  admissible. All of the applicants' com plaints in rela­
tion to the lawfulness of the ir detention have been declared admissible. In 
those cases w here a breach of Article 8 and  Article 1 w as argued, the 
Commission declared the com plaints to be admissible. N ine com plaints in 
relation to ill-treatm ent w ere admissible. The seven others w ere inadm issible
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because the inform ation w as no t subm itted w ithin the six m onths tim e limit
(jee Attacks on jLUtice 1996).

G an ze rfe r Abbasioglu, Sababattin Acar, A rif Altinkalem , M eral 
Bestas, M esut Bestas, N iyazi Cem, Fuat HayTi Dem ir, Baki Dem irhan, 
Tahir El§i, Vedat E rte n , N evzat Kaya, M ehm et Selim  Kurbanoglu, 
H usniye O lm ez, Arzu Sahin, Im am  Sahin, Sinasi Tur, Ferudun Celik, 
Zafer Giir, M ehm et Bi§cen, S in an  Tanrikulu, Edip Y ildiz, Abdullah  
Akin, Fevzi Veznedaroglu, S e d a t A slantas and  H asan D ogan (lawyers): 
O n 21 M ay  1997, the Special R apporteu r on the Independence of Ju dg es 
and Law yers sent an u rgen t appeal to the G overnm ent of Turkey concern­
ing these lawyers, as it w as alleged tha t they had  been b rough t to trial on 
charges relating to one or m ore o f the following situations:
(a) Law yers w ho repeatedly conduct defences before the S tate Security 

Court, in w hich case they  are equated  w ith the defendant’s cause and, as 
such, are term ed “te rro rist law yers” by the police, the public prosecutors 
and  by the courts;

(b) Law yers appearing in trials before the State Security  C ourts in cases of 
to rtu re  and extrajudicial killings and  w ho have been qualified as “public 
enem ies”;

(c) Law yers w ho publicly com m ent on the hum an rights practices of 
Turkey; and

(d) Law yers w ho com m ent on the K urdish situation.
It w as fu rther alleged th a t these law yers w ere tried  u n der em ergency 

legislation w hich allows for incom m unicado detention for a  period of up  to 
30 days. It w as also said th a t the law yers have suffered economic sanctions 
and /o r have been pressured, harassed, tortu red , or becom e potential targets 
for killings by unknow n perpetrators.

Ilknur Aksu, Y iiksel H os and  Giilizar Tuncer (lawyers): They w ere 
defending individuals accused o f killing N iha t Uygun, form er C hairperson 
of the M H P  M altepe D istric t O rganization, Istanbul, on 2 F ebruary  1997, 
and of being m em bers of the R evolutionary Com m unists U nion o f Turkey 
(T IK B ). The law yers w ere attacked  and insulted during  and  after the hear­
ing by M H P  followers a t the Istanbul S tate Security  C ourt on 15 A ugust
1997. Two M H P  followers w ere detained, bu t w ere released after a short 
time.

Y usuf A latas (lawyer): M r. Alatas w as th reatened  by  police officers 
w hile he w as entering the building of the A nkara S tate Security  C ourt on
12 D ecem ber 1996; he w as p u t on trial on charges o f “insulting the police". 
D uring  the hearing in Septem ber 1997, Presiding Ju d g e  Ihsan Ak§in w ith­
drew  on the grounds tha t he could no t m ake an im partial judgem ent because 
he had  been one o f those w ho approved the perm ission given by the 
D epartm ent of Punitive Affairs of the M inistry  of Ju stice  for M r. A latas’
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prosecution. O n  2 D ecem ber 1997 M r. A latas w as sentenced to tw o m onths 
in prison; the prison term  w as later com m uted into a  fine and  tem porary  sus­
pension.

F ira t  A nli {lawyer, provincial leader o f H A D E P  and  m em ber o f H R A  
D iya rb ak ir) an d  Sinan Tanrikulu {lawyer and  m em ber o f H R A  
D iyarbakir): O n  27 F ebruary  1995, these two lawyers w ere detained w ith  
nine others, and  arrested  on 9 M arch  1995. M r. Tanrikulu represents 
M ahm ut Sakar, A bdullah Cager, N im etullah G unduz, H alit Temli, H ayri 
Veznedargoglu and  H useyin Yildiz against charges in connection w ith 
H R A ’s publication of the state em ergency repo rt in 1992. E ach of the eleven 
detainees w ere held incom m unicado in D iyarbak ir gendarm erie for ten  days 
before being b rough t before the S tate Security  C ourt on 9 M arch  1995. At 
the hearing, M r. Tanrikulu claimed he w as being prosecuted  because he was 
a defence advocate in the State Security  C ourt. All w ere accused of being 
m em bers of the  PK K  and  of criticising the state by sending false petitions to 
E urope and  to the U nited  States of America. They w ere kep t in custody until 
1 M ay 1995. Bail w as granted, bu t by the end of 1995 the tria l w as still in 
process. Sinan Tanrikulu lodged a case w ith  the E uropean  Com mission of 
H um an Rights alleging violation of Articles 3, 5, 6, 10, 13, 14, 18 and 25.

Sedat Aslantas, Kamil Atesogullari, M eral Bekar, H R A  Chairperson  
Akin Birdal, L u tfi D em irkapi, E r§ an  Derm ir, Selahattin Esmer, Gurseli 
Kaya, Eren K eskin , N azm i Gur and M ahmut Sakar {eleven m em bers of 
the H um an Rights Association (H R A )): In 1996, the H um an Rights 
Association organised a  public rally w here hum an rights in the country  w ere 
discussed. Thereafter, all of the m em bers m entioned above w ere charged 
w ith  crimes against the state. The officers of the H R A  w ere allegedly 
charged w ith  organising events in violation of the Laws on Associations d u r­
ing H um an Rights W eek, 10-14 D ecem ber 1996. The prosecution included 
a call by  the prosecu tor for the court to o rder the closure of the organisation. 
The hearing w as to be held on 25 D ecem ber b u t w as postponed until 23 
F ebruary  1997. Finally, on 24 February, the H um an Rights A ssociation was 
inform ed tha t the trial against the eleven executive b o ard  m em bers o f the 
H um an Rights Association had  resulted in an acquittal. The court rejected 
the request for closure of the H R A  at the trial hearing on 23 February.

Related to tha t case, the house of N azm i Gur, S ecretary  G eneral of the 
H um an Rights Association, w as raided by a group of policem en on 22 
F ebruary  1998. The police searched his home, and  detained him by o rder of 
the Public Prosecutor. H e was held u n der incom m unicado detention for two 
days, and on 24 February, w as brough t before the State Security  C o u rt’s 
Public Prosecutor; he w as later released.

Sedat A slan tas and  Husnu O ndul {lawyers, m em bers o f H R A ): The 
two lawyers w ere arrested  for publishing “A cross-section of the burned  vil­
lages”, w hich allegedly contained separatist p ropaganda. They w ere tried  on 
19 D ecem ber 1994 and  acquitted  on 11 Ja n u a ry  1995. The State Security
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C ourt in A nkara asked for a retrial, bu t the acquittals w ere confirm ed in 
M ay 1995. The prosecution  filed a com plaint u n der Article 159 of the 
Turkish Penal Code, claiming tha t security  officers had  been insulted by 
statem ents m ade in the book. M r. A slantas has b rough t the case before the 
E uropean  Com mission of H um an Rights m Strasbourg; it w as declared 
adm issible on 15 Septem ber 1997.

Efkan Bolag, M etin  N arin and  A lper Tuaga Saray {lawyers}: These 
law yers w ere detained by  the police, along w ith  the ir office staff, on 7 
Ja n u a ry  1997. The lawyers w ere accused of “aiding an  illegal organisation”. 
The accusation w as based on the testim ony of M ustafa Duyar, a  m em ber of 
the R evolutionary People’s L iberation P arty -F ron t (D H K P -C ), and one of 
the assassins w ho killed O zdern ir Sabanci, a leading businessm an of the 
country; H aluk  Gorgiin, an executrve of hrs company; and  secretary  Nrlgrin 
H asefe on 9 Ja n u a ry  1996. In addition, the houses of the lawyers w ere raid­
ed. The detainees, except N arin , w ere released later and  an arrest w arran t in 
absentia w as issued for L aw yer A hm et D iizgiin Yiiksel. N arin  was released 
on 3 J u n e  1997. Later, M etin  N arin  w as pu t on tria l under Article 169 o f the 
T P C  and  accused o f “aiding an illegal organisation.” A hm et D iizgiin Yiiksel 
is in G erm any and his application there  for refugee status has been accept­
ed.

A hm et B o zk u rt C ag lar {lawyer}: O n  17 D ecem ber 1997 M r. Caglar 
w as subjected to ill-treatm ent by  the A nti-T error b ranch  police w hen he 
w ent to the Suprem e C ourt to attend, as a lawyer, the hearing o f a trial 
against some university  students sentenced to heavy prison term s for open­
ing a p lacard  in the N ational A ssem bly in p ro test of the studen t fees. The 
police reported ly  came to the court to intim idate him. H e show ed his 
law yer-card to the police officers w hen they  attem pted to search him; how ­
ever, they  insulted and  harassed him.

M urat Qelik {lawyer}: H e w as beaten  by police officers during the 
funeral o f Serpil Polat, w ho had  set herself on fire a t Sakarya Prison on 17 
F ebruary  1999. O n  18 February, while he had  been carrying out the funer­
al proceedings, a police officer had  taken  both  him  and  D octor Ali Polat, the 
b ro th er of Serpil Polat, to the office o f Atilla Qinar, w here the la tter had 
punched  him  saying, “W hy do you  deal w ith  these funeral things? Can a 
dead person have a law yer?" M u ra t Qelik said th a t later seven or eight police 
officers inside the room, including A nti-T error B ranch D irecto r Sefik Kul, 
h ad  attacked  them , and  added  tha t they  had  been taken ou t of the building 
w hile being beaten. M u ra t Qelik also said th a t they  had  received a medical 
rep o rt from  H aseki H ospital and lodged an official com plaint w ith  Fatih 
Public Prosecution Office against the police officers.

M ustafa Qinkilig {lawyer and  A dana R epresentative of the H um an 
R ights Foundation  o f Turkey} and  Kemal Kili§ {lawyer from  the Instanbul 
B ar Association}: A  trial w as launched against the two lawyers on charges of 
“aiding an illegal organization by acting as its couriers” u n der Article 169 of
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the Turkish Penal Code. The law yers had  gone to prison on 19 O ctober 1998 
in o rder to see the ir clients; after they  left an incident had  broken  out 
betw een the prison guards and  the prisoners. Fourteen  prisoners, two prison 
guards and  one gendarm erie w ere seriously w ounded. A t the end of its 
investigation, the Ceyhan Public Prosecution Office claimed tha t “the inci­
dents had  been caused by the law yers”. Law yer M ustafa C inkilij was kept 
in detention for one night in connection w ith  the  incident. The tria l against 
the tw o law yers is scheduled to sta rt a t A dana State Security  C ourt on 23 
M arch  1999.

E rc a n  D e m ir  {lawyer, chairperson of the IH D  Izm ir B ranch ): A t least 
sixteen cases have been launched against M r. Dem ir. H e is accused o f vio­
lating the law  on public meetings and  dem onstrations in th irteen  cases, as 
well as violating Law  No. 2908 and violating the A nti-T error Law  in one 
case and  in several official investigations. H e w as sentenced to one y ear and 
six m onths m prison on 10 Septem ber 1997 as as resu lt o f a press statem ent 
he issued concerning hunger strikes in prisons, w hich had  caused the deaths 
of tw elve prisoners in 1996.

H a sa n  D o u g a n  {lawyer and  ch a irp e rso n  o f M ala ty a  Provincial 
O rganisation  of the  People’s L abour P a rty  (H A D E P)}: O n  6 M ay 1997, 
M r. D ougan w as detained w hen he answ ered a sum m ons to appear before 
the State Security  P rosecutor in M alalya, a  provincial tow n in eastern 
Turkey and  in tervened w ith  the G overnm ent of Turkey on 15 M ay  1997. H e 
w as held on suspicion of support for the K urdish  W orkers P a rty  (PK K ), a 
violation of Article 169 of the Turkish Penal Code.

O n  5 May, M r. D ougan had  been involved in a heated  argum ent w ith  a 
judge in the M alalya State Security  C ourt while defending one of his clients, 
w ho had  re tracted  a  confession he claimed had  been m ade u n der duress. The 
allegations against Mr. D ougan  arose from  the evidence o f an informer, a 
convicted prisoner cooperating w ith  the authorities in the  hope o f receiving 
m ore favourable treatm ent. A ccording to Turkish law, “confessors” can 
obtain a  reduction  of sentence if they  im plicate o thers in the ir confessions. 
The allegations of being a  m em ber of the te rro rist organisation PK K  w ere 
based on the fact tha t M r. D ougan is a  law yer defending clients politically 
unpopu lar w ith  the  G overnm ent.

The C I J L  received a le tter from  the Perm anent M ission o f Turkey in 
Geneva, containing inform ation on the case of Mr. H asan  D ougan. In  addi­
tion to general inform ation, the letter states tha t during  the tria l in M ay
1997, his client Mr. Ismail Yilmaz told  the court tha t he w ished to dismiss 
M r. H asan  D ougan  because the law yer w ould constantly  force him  to deny 
his previous confessions m ade to the court, and  suggested th a t he insist on 
being transferred  to the dorm itory of political and  te rro rist offenders. O n  the 
grounds of M r. Y ilm az’s testimony, the Public P rosecutor lodged an indict­
m ent against M r. D ougan.
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The P rosecu to r’s indictm ent asserts tha t M r. D ougan  is a  m em ber o f the 
PK K  terro rist organisation. I t em phasises his services as a  courier to the te r­
rorist organisation, and  also the fact tha t he provided shelter to m em bers of 
the organisation. The indictm ent also establishes th rough  testim onies of 
some of the prisoners w ho had  been M r. D ougan’s previous clients, and  
th rough  letters found on m em bers of the PKK, tha t M r. D ougan  was paid by 
the  te rro ris t organisation  for his services in the court. H earings on 
the case took place on 17 J u n e  1997, 4 Septem ber 1997, 2 O ctober 1997, 
4 N ovem ber 1997 and  2 D ecem ber 1997. M r. D ougan  was released after a 
court hearing on 7 A ugust 1997.

This is no t the first tim e tha t M r. H asan  D ougan  has been harassed. H e 
has practised  law  for m ore than  20 years, and  during  tha t tim e has been 
intim idated and  received th reats  on several occasions. H e has also been p ros­
ecuted on charges of supporting  a  te rro rist organisation, and  convicted for 
"insulting the legacy o f Kemal A ta tu rk ”.

B e ttil D u ra n  {lawyer}: O n  19 F ebruary  1999, a hearing took place in 
Izm ir H eavy Penal C ourt in a  case against M s. D u ran  on charges o f "insult­
ing the m em bers of the court b o ard ” for h er w ords during  a hearing held on 
10 D ecem ber 1997 during w hich she had said, "Torture has become an 
international problem . T here are m any provisions banning  tortu re, b u t you 
do not apply  them ”. The prosecution  has asked for a  sentence of betw een one 
and  th ree  years in prison for M s. D uran .

M eiy em  E rd a l, O y a  E rso y  and  E n d e r  B iiyukcu lha {lawyers}: Two tr i­
als w ere launched against the law yers for tw o articles published in a  book, 
Human Rights Panorama in Turkey. The book  w as a  com pilation  of 
messages, speeches and  papers delivered during  a  conference held by  the 
H um an Rights A ssociation (IH D ), A nkara  B ranch on the occasion of 
H um an R ights W eek in 1995. The trial launched a t the  G eneral S taff 
M ilitary  C ourt ended in "non-jurisdiction” on 9 D ecem ber 1997. The mili­
ta ry  court decided th a t the offence fell under the scope of Article 159 of the 
TPC , and  sent the case file to A nkara  H eavy Penal C ourt. This trial on accu­
sations o f “insulting the security  forces o f the  state" is still continuing. 
A nother trial w as launched against the defendants, for the same reasons, as 
well as against sociologist and  w rite r Ismail Besikci w ho served nearly  two 
decades in prison for his research  on the K urdish  question, and  H atip  Dicle, 
form er M P  from  the no longer extant D em ocracy P a rty  (D E P ). The trial 
ended a t the A nkara State Security  C ourt on 8 O ctober 1997. Besikci and 
Dicle w ere each sentenced to one y ea r in prison, and  fined on accusations of 
“dissem inating separatist p ropaganda” u n der the A nti-T error Law. The 
court did no t punish  the o ther defendants. The trial is still a t the Suprem e 
Court.

M ete  G o k tiirk  {Istanbul State Security  C ourt Prosecutor}: A  trial was 
launched against M r. G oktiirk  because of his statem ents th a t the Turkish 
judiciary  is no t independent, published in the new spaper Yeni Yuzyil on 14
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O ctober 1996 as well as b roadcast in a  television program . An investigation 
was initiated by  the M inistry  of Ju stice  w ith  regard  to his speech and arti­
cle. Subsequently, the C hief Public Prosecution Office of the Suprem e 
C ourt subjected him  to trial, seeking a prison term  of up  to 12 years under 
Article 159 of the TPC , on accusations o f “insulting the judiciary.” The 
Suprem e C ourt decided tha t it had  “non-jurisdiction" on the grounds tha t his 
w ords w ere not related to his office, and  therefore it should be considered a 
personal offence. The case file w as sent back to Beyoglu H eavy Penal Court, 
w hich had  conducted the first interrogation. O n  26 Septem ber 1997, the 
court acquitted M r. G oktiirk  on the grounds th a t his w ords about the jud i­
ciary w ere not beyond criticism, and tha t there was no deliberation of 
offence. N evertheless, M r. G oktiirk  was once again p u t on tria l because of 
his statem ent; he w as later acquitted.

Fethi Giimiis (form er C hairperson of the D iyarbak ir B ar Association} 
and  nine executives o f  m ass organisations: They w ere each sentenced to 
one y ea r and eight m onths in prison. The tria l launched against the execu­
tives of the mass organisations, w ho had  taken p art in the press statem ent 
issued by  H atip  D icle and  Leyla Zana, form er deputies for the D em ocracy 
P arty  (D E P ) w hich w as closed dow n by the Constitutional Court, in 
D iyarbak ir on 21 M arch  1992, ended a t the D iyarbak ir State Security  C ourt 
on 25 F ebruary  1997. In the tria l launched on accusations of “inciting peo­
ple to hostility w ith  the S ta te”, the State Security  C ourt decided to suspend 
the sentences.

M ehm et G iinsel {lawyer at the Istanbul B ar Association}: H e was 
detained by  the police, w ho rarded his house on the n ight of 13 J u n e  1997. 
The police stated tha t he had  been detained on accusations of “being a m em ­
ber of an illegal organisation” and he was taken into custody in the political 
departm ent. M r. Giinsel w as subsequently  arrested  and  accused of "being an 
executive m em ber of an illegal organization”.

N ecati G iiven, M ahm ut Tuncer C aferoglu, A bdurrahim  F ir at, 
G iyasettin Kaya, M ehm et Em in Adiyam an, E yiip  D um an and Ali D em ir
{lawyers from  the E rzurum  B ar Association}: These lawyers w ere p u t on 
trial in A ugust 1994 under Article 168(1) of the Turkish Penal Code (TPC ) 
on accusations of “being executive m em bers o f an illegal organization”. 
Zulfikar Qakici, the D irector of E rzurum  E  Type Prison, and Ibrahim  Diler, 
the chief guard, w ere also p u t on trial u n der Article 169 of the T P C  and 
accused of “aiding an illegal organization”. The tria l ended in acquittals on 4 
Septem ber 1997.

Ercan Kanar {lawyer and  leader of the Instanbul B ranch of HRA}, 
M ustafa U cdere {lawyer and  leader o f the C ontem porary  Law yers ’ 
Association} Fay sal O zcift {lawyer and Secretary-G eneral of the Public 
Sector W orkers Trades U nion C onfederation}: O n  18 J u n e  1996, these 
three lawyers w ere arrested  by riot police, together w ith  29 o ther hum an 
rights activists and  lawyers, w hen attem pting to send telegram s to the Prim e
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M inister from  Sirkeci Post Office, in o rder to p ro test against the ill-treat­
m ent o f political prisoners in Turkish prisons; they  w ere subsequently  taken 
into custody.

E rc a n  K a n a r {lawyer, chairperson of the IH D  Istanbul Branch}: M ore 
than  30 cases have been launched against Mr. Kanar. A t least 25 of the cases 
launched against him have ended in acquittals. H e w as sentenced to 10 
m onths in prison u n der Article 159 o f the T P C  in tw o cases launched against 
him for tw o articles published in the new spapers O zgiir G iindem  and Yeni 
Politika in 1994 and  1995. The prison term s given to him w ere suspended. 
H e was also sentenced to six m onths in prison for a speech he m ade as a 
law yer in a  trial against sixteen police officers charged w ith  killing four p er­
sons m Tuzla on 7 O ctober 1988. This prison term  was com m uted into a fine.

T u rgu t Kazan {former C hairperson of the Istanbul B ar Association}: 
M r. K azan w as p u t on trial in Ja n u a ry  1997 on charges o f insulting Ju stice  
M inister Sevket Kazan, w ho filed an official com plaint against him. Turgut 
K azan had  referred  to the m inister's proposal tha t T urkey follow the Iraqi 
system of "pardoning the prisoners w ho m em orrsed the K oran” as "small­
m indedness”. A t his first hearing, T urgut Kazan defended himself, say­
ing, "As a ju rist and  as the chairperson of the Istanbul B ar A ssociation a t tha t 
tim e, to criticise this statem ent is the m ost essential right and task  of m ine”. 
Upon T urgut K azan’s rem ark, the court suspended the trial until "the p e r­
mission tha t should be taken  from  the M inistry  o f Ju stice  will be received in 
accordance w ith the Law  on Lawyers". The trial ended because the m inistry 
did no t give perm ission for the trial.

E re n  K esk in  {lawyer and  D epu ty  C hairperson of the H um an Rights 
A ssociation (IH D )}: She was sentenced to one y ear and  40 days in prison by 
the Istanbul S tate Security  C ourt on 6 F ebruary  1997 for an interview  p ub ­
lished in the  journal M edian  Sun in M arch  1995. She w as accused of “m ak­
ing separatist p ropaganda" u n der Article 8 of the A nti-T error Law.

K em al K irlang ig  {lawyer}: The Izm ir Public Prosecution  Office 
launched a trial on 7 F ebruary  1999 against Mr. Kirlangig, under Article 159 
of the Turkish Penal Code, on accusations tha t he “insulted the law s” in his 
book "Sanik Yasalar" (Law s on Trial). The Izm ir S tate  Security  C ourt 
Prosecution Office had  previously launched an investigation against the 
book, an d  had  decided no t to  p rosecu te . M eanw hile , Izm ir Public 
Prosecution Office reported ly  applied to the court to confiscate the book, 
b u t this dem and w as rejected.

T iilay  O d ab as {lawyer}: M s. O dabas w as assigned by  the Istanbul Bar 
A ssociation to help university  students w ho w ere detained after they 
partic ipated  in a  25 J a n u a ry  1997 sit-in for relatives o f missing people. 
M s. O dabas was kicked by a police officer w hen she arrived a t the police sta­
tion on 26 J a n u a ry  1997; in addition, police officers also pushed her down 
the stairs. The Istanbul Bar A ssociation lodged an official com plaint against
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the police officers, bu t the prosecutor's office decided th a t it had  non­
jurisdiction w ith  regard  to this case.

Ahm et Z eki O kguoglu  (law yer): M r. O kguoglu was im prisoned on
13 J u n e  1997, because the Suprem e C ourt uphe ld  a 10-m onth prison term  
given to him by the Istanbul H eavy Penal C ourt N o. 2 for an article he p u b ­
lished in the new spaper Azadi in 1993. H e w as indicted for "insulting the 
s ta te” under Article 159 of the Turkish Penal Code (T PC ). H e served the 
prison term  and  w as then  released.

H usnu Ondiil, Cemal E m ir, M eryem  Erdal, A ysenur Dem irkale,
C elal V ural, E re n  Keskin, and  Ercan Kanar {lawyers, IH D  executives): A 
tria l w as launched against the law yers under Article 8 (1) of the A nti-Terror 
Law, after they  undersigned a  declaration to the U nited  N ations in pro test 
o f the  m assacre during  the N ew roz celebrations in S irnak in 1992. The trial 
is still pending a t the A nkara S tate Security  Court.

Z ek i R iizgar (lawyer): O n  8 Septem ber 1998 the tria l against M r. 
R iizgar comm enced. H e had  lodged an  official com plaint against police offi­
cers upon  the killings of M ehm et Topaloglu (the A dana representative of the 
journal K urtulus), Selahattin Akinci and  Biilent Dil during  a house raid  in 
A dana the n ight of 28 J a n u a ry  1998.

The indictm ent prepared  by the A nkara S tate Security  C ourt Public 
Prosecution Office requested  tha t M r. R iizgar be fined under the A nti­
T error Law  on the  accusations tha t he "in his official com plaint, disclosed the 
identities of the people w ho served in the struggle against terrorism ".

T hirty-tw o law yers w ho have undertaken  the defence o f Zeki Riizgar 
decided not to a ttend  the hearings on the grounds th a t the State Security  
C ourts are neither independent no r im partial courts. L ater in the hearing, 
Zeki R iizgar and  his lawyers requested  the court to issue a decision of 
non-jurisdiction. However, the presiding judge, O rh an  K aradeniz, rem inded 
them  th a t the related  article of the A nti-T error Law  sought only a fine, and 
said tha t the case could be sealed if M r. R iizgar w ould  pay  a  fine of T L  100 
million. M r. R iizgar rejected to pay  the  fine. The case is still pending before 
the A nkara State Security  Court.

M ahmut Sakar (lawyer, v ice-president of the Turkish H um an Rights 
Association and  p resident of its D iyarbak ir b ranch): O n  27 M ay 1997, the 
Special R apporteur on the Independence of Ju d g es  and Law yers transm it­
ted  an u rgen t appeal to the Turkish G overnm ent because M r. Sakar was 
reportedly  detained and  in terrogated  u n der the th rea t o f tortu re. It was 
alleged tha t M r. Sakar had  been detained solely on account o f his w o rk  as a 
hum an rights advocate.

Senal Sarihan and  Selm a Qi5ek§i (lawyers): A ccording to a statem ent 
m ade by Aydin Erdogan, the C hairperson o f the C ontem poraiy  L aw yers’
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Association (C H D ), both law yers w ere a ttacked  in a  m eeting held in A nkara 
on 2 J u ly  1997, as a  result o f defending politically unpopu lar clients.

K am il S h e r if  {judge}: M r. S herif resigned from  a  case on 6 N ovem ber 
1997 because of alleged intense pressure to influence the case, em anating 
from some foreign and  Turkish institutions and politicians. The judge was 
presiding over the trial in the tow n o f Afyon of nine police officers charged 
w ith  the death of the journalist M etih  G oktepe in J a n u a ry  1996. The Special 
R apporteu r on the Independence of Ju d g es  and  Law yers transm itted  an 
u rgen t appeal to the Turkish G overnm ent concerning Kamil Sherif.

K am il T ekin  S iirek  {lawyer}: H e w as expelled from  the Bayram paea 
Security  D irectorate, by Security  D irecto r Kemal Yazici, w hen he w en t to 
m eet his client, Sahin Bayar, a  repo rte r for the new spaper Em ek w ho had 
been detained on 29 J u ly  1997. M r. S iirek said th a t Kemal Yazici, who 
approached him w hile he was talking to his client, shouted  a t him “traitor, 
enem y of the state, separatist!" M r. Siirek stated, “I am  here because the 
Code o f Crim inal Procedures (C M U K ) gives me the right to be here. It is 
m y duty  to come here .” M r. S iirek w as forcibly driven out o f the building by 
the Security  D irector; M r. Siirek consequently  lodged an official com plaint 
against him.

C ihan  Tokat, M u s ta fa  A yzit and  H id ir  Qi<jek {lawyers from the 
Istanbul B ar Association}: T hey w ere pu t on trial in N ovem ber 1996 by the 
Istanbul S tate Security  C ourt Prosecution Office u n der Article 169 of the 
T P C  on allegations tha t they  w ere "couriers betw een prisoners and  illegal 
organisations”. The trial ended in acquittals on 27 O ctober 1998. The pros­
ecutors appealed  to the Suprem e Court, objecting tha t Cihan Tokat should 
no t be acquitted.

B u rh an  Veli T orun  {lawyer}: M r. Torun w as shot dead by unknow n 
assailants on 14 M ay 1997 in Gaziantep. M r. Torun, w ho w as also responsi­
ble for a local new spaper nam ed M etropol, had  previously been the lawyer 
o f M ehm et Ali Y aprak, the ow ner of a local television channel, Y aprak TV. 
In  a television program , M r. Torun had  accused Ibrahim  Sahin, the D eputy  
C hairperson o f the Special O perations U nits of the Security  G eneral 
D irectorate, of kidnapping M r. Y aprak on 25 A pril 1996.

G iilizar Tuncer, S a fak  Y ddu, K am ber Soypak , U m it Yavuz and  F iliz  
K o stak  {lawyers}: A  trial was launched against these five law yers on accu­
sations of "resisting soldiers” a t the  U m raniye Prison, Istanbul, on 13 A ugust
1997. O n  tha t day, the five law yers had  visited the prison to m eet their 
clients after several prisoners fled from  the prison. The tria l began on 15 
J u n e  1998 a t U skiidar H eavy Penal Court, Istanbul.

The law yers pointed  ou t tha t the prison adm inistration had  delivered 
only 14 perm ission cards to the entrance of the prison to be given to lawyers 
to visit the ir clients, even though  there w ere hundreds o f prisoners. They 
said th a t w hen they  tried  to  meet the officer in charge a t the entrance of the
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prison to ta lk  to him about the problem , they  w ere m et w ith  insults and 
attacks by the gendarm es. They em phasised tha t the ir com plaint about the 
soldiers had  p roduced  no result.

K em al Y ilm az {lawyer}: O n  1 April 1998, a t the  A nkara  S tate Security  
Court, a trial w as launched against Mr. Yilmaz on accusations th a t he com­
m unicated inform ation betw een some political prisoners in Yozgat Prison 
and  the m em bers of an illegal organization. M r. Yilmaz denied the accusa­
tions, stating th a t he is neither a m em ber of the  W orkers and  Peasants 
L iberation A rm y of Turkey (T IK K O ), nor does he concur w ith  their 
opinions. M r. Yilmaz stated tha t since he cam e from  Tunceli and he 
defended the suspects caught by  the police in its vicinity at M alatya SSC, the 
Tunceli Security  D irectorate incited a prisoner to testify against him.

E sb e r Y agm urdere li {lawyer by profession and  a journalist, currently  
b arred  from practising  because of previous conviction}: E arly  on 20 O ctober
1997, M r. Y agm urdereli was arrested  by police acting on court order. H e 
w as first taken into custody by the police w hile he was in the house of a rel­
ative in A nkara. H e faces more than  17 years im prisonm ent for challenging 
the Turkish G overnm ent on the status of the  K urdish  population in Turkey. 
H e is to serve the rem ainder of a  life sentence he received following his arrest 
in 1978, w hich had  been suspended in 1991 on condition th a t he comm it no 
m ore offences of a political nature. H e w as released on grounds of ill-health 
on 11 Novem ber, b u t an a rrest w arran t w as issued again in F ebruary  1998.

The case of Mr. Y agm urdereli was raised in a join t com m unication of the 
Special R apporteu r on the Independence of Ju d g es  and  Lawyers, and  the 
Special R apporteu r on the Prom otion and  Protection  of the R ight to 
Freedom  of O pinion and Expression, to the Turkish G overnm ent on 
7 O ctober 1997.

I lk n u r  Y iiksek  {training lawyer, m em ber of the “Young Lawyers 
Initiative” o f the Istanbul B ar Association}: She was detained by the police, 
w ho raided  her house in Besiktas, Istanbul, on 24 M ay 1997. The police 
officials sta ted  tha t she had  been detained because h er guest was w an ted  by 
the police.



T h e  U n it e d  K in g d o m

T he U nited Kingdom  of G reat Britain and  N orthern  Ireland (U K ) is a 
constitutional m onarchy w ith  a dem ocratic, parliam entary  governm ent. It 
operates w ithou t a w ritten  Constitution.

Executive pow er is vested in the G overnm ent while legislative pow er is 
vested in a bicam eral Parliam ent com prised o f the H ouse of Lords, the upper 
legislative cham ber, and  the directly  elected H ouse of Com mons, the lower 
legislative cham ber. The H ouse o f Com mons is the centre o f parliam entary  
power, and  is elected in periodic m ulti-parly  elections. The H ouse of Lords 
consists of hered itary  and  life peers as well as senior judges and bishops of 
the C hurch  of England. The L abour P a rly ’s m anifesto for the 1997 elections 
included a com m itm ent to abolish the hered itary  seats in the H ouse of Lords. 
A  bill has since been in troduced  to abolish the righ t of hered itary  peers to sit 
and  vote in the H ouse o f Lords; in addition, a Royal Com mission has been 
appointed  to m ake proposals for the second stage of the reform s.

The L abour P arly  w on the elections held on 1 M ay  1997 w ith  an over­
whelm ing majority. Tony B lair becam e the first L abour p arty  Prim e M inister 
in 18 years, ending a  long succession of C onservative P arty  governm ents. 
U pon the ir defeat, W illiam H ague w as elected in J u n e  as the leader of 
the Conservative Parly. The L abour victory had  been w idely anticipated bu t 
the m argin o f victory took m any observers by  surprise. O u t of 659 seats 
rn Parlram ent, L abour w on 418 seats and  the Conservative P a rty  w on 165 
seats.

D uring  1998, legislation w as passed creating a Scottish Parliam ent, and 
Assemblies in both  N orthern  Ireland  and W ales. D isputes will inevitably 
arise over the relative pow ers of the Parliam ent of the U nited  Kingdom  and 
of the subsidiary bodies. The legislation provides a special judicial procedure 
for dealing w ith  these disputes.

The first elections of both  the Scottish Parliam ent and  the W elsh 
A ssem bly w ere held on 6 M ay 1999. In both  bodies the L abour P arty  is the 
largest p arty  b u t does not have an overall majority. The main opposition p a r­
ties are the Scottish N ational P arty  rn Scotland and  Plaid Cym ru in W ales. 
The new  bodies are to comm ence the ir functions on 1 J u ly  1999.

E u r o p e a n  C o n v e n t io n  f o r  t h e  P r o t e c t i o n  o f  H u m a n  
R i g h t s  a n d  F u n d a m e n t a l  F r e e d o m s

In N ovem ber 1998, H um an Rights A ct 1998 w as passed. It incorporates 
the  A rtic les o f the  E u ro pean  C onventron  on H u m an  R ights and  
Fundam ental Freedom s into British law. W hen it enters into force the Act 
will give the courts considerably extended pow ers to vord secondary
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legislation and  executive actions, and to declare p rim ary  legislation incom ­
patible w ith  the E uropean  C onvention on H um an Rights. The A ct is expect­
ed to en ter into force by O ctober 2000. The G overnm ent has sought to jus­
tify the delay on the grounds tha t all existing legislation will have to be scru ­
tinised for com patibility w ith  the Act. However, the  length of the probable 
delay - m ore than  tw o years since the passage of the A ct - seems excessive 
and is cause for concern.

The Act, however, does no t apply to Articles in the  C onvention to w hich 
the U K  m ade reservations, e.g., Article 5 parag raph  3 regard ing  the right of 
a  detainee to be tried  prom ptly.

In  Ja n u a ry  1999 the G overnm ent of the U K  signed the  S ixth Protocol 
to the E uropean  Convention on H um an Rights and Fundam ental Freedom s 
regarding the abolition of the death penalty.

T h e  J u d ic ia r y

The system o f governance in the U nited  Kingdom  is based on the 
suprem acy of Parliam ent. The judiciary  is independent and  provides citizens 
w ith  a generally fair and  efficient judicial process, pro tected  by  tradition. In 
recent years, however, several m stances of m iscarriage of justice have su r­
faced. These relate m ainly to cases involving security  questions.

The Act of Settlem ent of 1701 provides th a t judges are to be appointed 
upon  good behaviour and  the ir salaries are  to be ascertained and  established. 
However, upon the recom m endation o f bo th  H ouses of Parliam ent, it may 
be lawful to rem ove a  judge. D espite this provision, historically the guaran­
tee of judicial tenure  has not been affected and  is regarded  as a  fundam ental 
constitutional principle.

In E ngland and  W ales, the m ost senior judges are appointed  by the 
Prim e M inister on the advice of the Lord  Chancellor, the G overnm ent’s chief 
law minister. All o ther judges are  appointed  d irectly  by  the Lord  Chancellor. 
The Lord  Chancellor also sits on the A ppellate Com m ittee o f the H ouse of 
Lords, the highest court of the land, bu t by  convention he o r she does not 
hear cases involving the G overnm ent.

The A ppellate Com m ittee of the H ouse of Lords, (which consists of 
senior judges and  is functionally distinct from  the legislative arm ), is the final 
court of appeal. F o r the first time, the H ouse of Lords set aside its own 
decision in the case of G eneral P inochet of Chile, w ho w as visiting the UK. 
A Spanish judge had requested  the extradition o f Pinochet to Spain to face 
trial for gross violations of hum an rights. A fter the Lords issued a first 
decision in N ovem ber 1998 finding th a t Pinochet w as no t entitled to im m u­
nity  from  extradition  as a  form er H ead  of State, P inochet’s law yers claimed 
tha t the decision w as im proper because one Law  Lord, Lord  H offm ann, was
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connected w ith  A m nesty International, an intervenor in the case. The H ouse 
of Lords annulled its own decision and a  new  panel reconsidered the case.

The new  panel rendered  its decision on 24 M arch  1999, allowing ex tra­
dition proceedings to proceed  bu t on charges m uch reduced  from those 
w hich had  originally been presented . The case tu rned  to a large extent on a 
technical issue concerning the m eaning of the E xtradition  A ct o f 1989. 
Because of the split vote am ong the Law  Lords, P inochet’s case presents 
little clear p recedent on the im m unity of form er H eads o f State from  tria l in 
a  foreign country  on charges of to rtu re. The Law  Lords w ho heard  it w ere 
divided into th ree  m ore or less equal groups: those w ho held th a t a form er 
H ead  of S tate is entitled to perm anent im m unity on charges o f tortu re; those 
w ho held th a t a  form er H ead  of State is never entitled to im m unity on 
charges of tortu re; and  those w ho held tha t a form er H ead  of S tate is 
p recluded from  the im m unity to w hich he w ould  otherw ise be entitled if the 
relevant states are  parties to the Convention against Torture. E xtradition 
proceedings against G eneral Pinochet continue.

Charges o f criminal offences in England and  W ales are first tried  either 
in m agistrates’ courts (which deal w ith  m inor offences) or, w ith  a  jury, in the 
Crow n C ourt (which deals w ith  m ore serious offences). T here are  rights of 
appeal to the C row n C ourt from  convictions in m agistrates’ courts, w ith  a 
fu rther righ t of appeal (on a  po in t o f law  only) to the H igh C ourt. Appeals 
from  convictions in cases originating in the C row n C ourt go to the Crim inal 
D ivision of the C ourt of Appeal. O n  cases w hich raise points o f law of ou t­
standing public im portance m ay be appealed from  the H igh C ourt or the 
C ourt of Appeal to the H ouse o f Lords. D ifferent system s are in place in 
Scotland and  N orthern  Ireland.

A  C rim inal Cases Review  Com m ission (C C R C ) w as crea ted  on 
1 Ja n u a ry  1997 under the Crim inal Appeal A ct 1995 to investigate suspect­
ed m iscarriages of justice in England, N orthe rn  Ireland  and  W ales. This 
body  considers cases after the judicial appeal process has been exhausted 
and  if serious new  evidence presents the possibility th a t the conviction was 
in error. As an  independent body, the Com mission can bring  a case to the 
appropria te  appeals court after a decision o f a t least three of its m em bers. 
The Scottish office has sim ilar appellate procedures.

In Findlay v. the United Kingdom, the E uropean  C ourt o f H um an Rights 
decided on 25 F ebruary  1997 tha t a court-m artial convened pursuan t to the 
A rm y A ct o f 1955 did no t m eet the requirem ents of independence and 
im partiality  set out by Article 6 parag raph  1 of the E uropean  Convention for 
H um an Rights and Fundam ental Freedom s. This decision w as reached due 
to  the central role the convening officer played in the prosecution; he was 
closely linked to the prosecuting  authorities, w as superior in rank  to the 
m em bers o f the court-m artial and  had the pow er in certain  circum stances, to 
dissolve the court-m artial, as well as to refuse to confirm  its decisions.
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In  the course of the case however, a new  A rm ed Forces A ct was 
enacted and  en tered  into force on 1 A pril 1997. The new  A ct regulates the 
different functions of the convening officer, d istributing  them  am ong three 
separate bodies. Furtherm ore, each court-m artial m ust include a judge- 
advocate w hose advice on points of law  is binding on the court. The role of 
the convening officer has been abolished and a  right o f appeal to the Court- 
M artia l Appeals C ourt has been introduced.

A c c e s s  t o  J u s t i c e
In D ecem ber 1998 the G overnm ent published a  W hite Paper on the 

im provem ent of the legal aid system, in an effort to enhance access and  end 
restrictive practices in the legal profession. The Access to Ju stice  Bill con­
tained m ajor proposals on the establishm ent of a C om m unity Legal Service 
for civil cases, and  a Crim inal D efence Service for crim inal cases, w ith  spe­
cialised lawyers appointed  to both.

The Access to Ju stice  Bill, w hich is cu rren tly  being debated  in 
Parliam ent and  is likely to be enacted later this year, contains provisions 
w hich have been w idely criticised as an attack  on the independence of the 
legal profession.

The C ourts and  Legal Services Act 1990 conferred on the Lord 
Chancellor pow ers
(a) to confer on any professional body the status o f an "authorised body”, 

w ith  rights for its m em bers to appear as advocates an d  conduct litiga­
tion,

(b) to block certain  changes in the rules of au thorised  bodies if unapproved, 
and

(c) to revoke the status of an authorised body.
However, none of these pow ers m ay be exercised w ithout the consent of 

all of the “designated judges,” w ho hold the four senior judicial posts in 
England. The first and  th ird  pow ers also require the approval of Parliam ent.

The Access to Ju stice  Bill adds a  fourth  pow er w hich will enable the 
Lord Chancellor to impose certain  rule changes on the authorised  bodies. 
This pow er requires parliam entary  approval bu t no t the consent of the 
designated judges. In  addition, the Bill dispenses w ith  the requirem ent tha t 
the designated judges consent to the exercise of the Lord  C hancellor’s exist­
ing powers.

T here is w idespread belief tha t these changes confer excessive powers 
on the Lord Chancellor, particularly  since parliam entary  approval w ould be 
largely a  formality. D uring  the course of the debate on the Access to Ju stice
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Bill in the H ouse of Lords, am endm ents w ere proposed w hich w ould  have 
allowed the L ord  Chancellor to exercise all four pow ers only w ith  the con­
sent of a t least tw o of the designated judges. A lthough the am endm ent 
received w idespread support in the debate, the  Lord  Chancellor could not be 
persuaded  to accept it.

N o r t h e r n  I r e l a n d

The 20 J u ly  1997 restoration  of a  cease-fire by the Irish  Republican 
A rm y (IR A ) led to the s ta rt of all-parly  political talks in Septem ber 1997. 
This has brough t m uch hope for stability in N orthe rn  Ireland.

O n  10 April 1998, the m ulti-party  agreem ent on the fu ture of N orthern  
Ireland, know n as the Good Friday  A greem ent, w as signed in Storm ont 
Castle, Belfast after long negotiations. The A greem ent w as signed by the 
Alliance Party, the L abour Coalition, the Progressive U nionist Party, Sinn 
Fein, the Social D em ocratic and  L abour Party, the U lster D em ocratic Party, 
the U lster U nionist P a rty  and  the W om ens Coalition, in addition to the 
British and  Irish G overnm ents.

O n  22 M ay, voters approved  the A greem ent in a referendum  held 
sim ultaneously in the R epublic of Ireland and  N orthe rn  Ireland. This was 
followed on 25 J u n e  by  the election of the 108-mem ber A ssem bly called for 
by  the G ood Friday  A greem ent. The U lster U nionist P a rty  w on tw enty- 
eight seats in the Assembly, the m oderate nationalist p arty  S D L P  w on 24, 
the D em ocratic U nionist Party, a hard-line U nionist P a rty  opposed to the 
Good Friday  Agreem ent, w on 20, and Sinn Fein w on 18. The rem aining 
seats w ere split am ong the non-sectarian Alliance P arty  and  o ther small p a r­
ties.

The Assem bly will, w hen its pow ers come into operation, enjoy execu­
tive and  legislative au thority  regard ing  "those m atters w hich are w ithin 
responsibility of the six N o rthern  Ireland G overnm ent D epartm ents”. 
H owever, the central G overnm ent of the U K  continues to have pow er over 
taxation  and  security  m atters as well as a veto over legislation approved by 
the Assembly. The A ssem bly’s pow ers w ere due to come into force in April 
1999, bu t the transfer o f pow ers has been deferred  as a result of the U lster 
U nionist P a rty ’s refusal to take p a rt in an adm inistration in w hich Sinn Fein 
is represen ted  until the IR A  starts to decomm ission its w eapons.

T he A greem ent estab lished  several new  bodies, inc lud ing  the 
Independent Policing Com mission on N orthe rn  Ireland, the H um an Rights 
Com mission and  the Crim inal Ju stice  Review  G roup. C hristopher Patten, 
the last governor o f H ong Kong, w as appointed  head of the Independent 
Policing Commission to advise on aspects of the reform  process such as the 
revision o f the Royal U lster Constabulary, (R U C ).
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W hile the  peace process slowly progressed, tension  persisted  in 
N orthe rn  Ireland, w ith  bom b attacks carried  ou t by  opponents o f the peace 
process such as the O m agh bom bing in A ugust w hich killed 28 people and 
injured  200, clashes am ong P rotestants, Catholics, and  the police over 
traditional P ro testan t m arches, and anger over the p risoners’ release p ro ­
gram , w hich aims a t releasing m em bers o f param ilitary  organisations w hich 
have political representatives in the peace talks. The decomm issioning 
of arm s provided for by  the Good F riday  A greem ent has no t y e t been im ple­
m ented.

There is w idespread concern over the continuing activities of both  loy­
alist and  republican param ilitary  groups in enforcing control over the ir own 
comm unities. M ethods used include beatings, maiming, forced exile and 
m urder. These activities are directed against d rug  dealers and  o ther know n 
or suspected criminals, bu t m ay also be used against political rivals, or in 
support of the param ilitaries’ own protection  rackets or o ther criminal fund­
raising activities.

As a  resu lt of O m agh and  several o ther bom b attacks, legislation was 
passed in Septem ber 1998 th a t makes it easier to convict individuals 
belonging to a  te rro rist organrsation. The Crim inal Ju stice  (Terrorism  and 
Conspiracy) A ct has several controversial provisions including one tha t 
allows the in troduction  of the testim ony of a senior police officer as prinm 
fa c k  evidence of a suspect’s m em bership in such an organisation. M uch 
criticism w as expressed regard ing  the speed w ith  w hich the A ct w as passed, 
as well as the pow er it gives to the authorities.

From  20 to 31 O ctober 1997 the U N  Special R apporteur on the 
Independence o f Ju d g es  and Law yers carried  ou t an official visit to the UK. 
In  his report, the R apporteu r stated  tha t he had  received “num erous allega­
tions concerning the pa tte rn  o f abusive rem arks m ade against solicitors in 
N orthe rn  Ireland, particularly  against those w ho represen t individuals 
accused of terrorist-re lated  offences”.

E m e r g e n c y  L e g is l a t io n

In the 1996 edition of Attackd on Jujtice, the C I J L  expressed concern 
regarding em ergency legislation in N orthe rn  Ireland.

The Secretary  of N orthe rn  Ireland, M arjorie M owlam , announced on 1 
O ctober 1997 the G overnm ent’s intention to significantly reform  the RU C, 
eliminate indefinite in ternm ent w ithout trial, n arrow  the scope of cases sent 
to “D iplock courts,” m eaning courts w ithout a jury, and  replace the 
Em ergency Provisions A ct (EPA) and  Prevention  of Terrorism  A ct (PTA) 
w ith  one act.
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The issue o f  em ergency legislation in N orthern  Ireland was carefully
investigated by the Special R apporteu r in 1997 and  addressed in detail in his
report. H is rep o rt reveals four salient points:
• N orthe rn  Ire land’s Crim inal Evidence O rd er of 1988 perm its a  judge to 

draw  adverse inferences from  the silence of a detainee in several cir­
cum stances. The abolition of the right to silence w here a defendant may 
otherw ise incrim inate him self violates international standards.

• The EPA’s low er standard  for adm issibility o f confession perm its con­
fessions obtained by psychological coercion; the burden  o f p roo f for 
prima facie evidence of m altreatm ent is on the accused.

• In  N orthern  Ireland, certain  offences under the em ergency law  are tried 
in w hat are know n as D iplock Courts. The ruling by a single judge in 
tandem  w ith  the right to d raw  negative conclusions from  the silence of 
the detainee has led to the public’s lack o f confidence in the indepen­
dence and  im partiality  of the D iplock Courts.

• Closed visits are prevalen t in England and  W ales (dee the 1996 edition of 
Attacks on Justice). These are visits w hich requires a  glass screen to be 
installed betw een all prisoners in Special Secure Units, (prisoners 
perceived to be a t high risk for escape), and  the ir lawyers; this condition 
results in obstructed  com m unication betw een law yers and  the ir clients.
W ith  regards to these issues, the Special R apporteur concluded that:

• The right to silence should be reinstated  immediately. N either judges nor 
juries should be perm itted  to d raw  adverse inferences a t tria l from  a 
defendan t’s failure to respond to police questioning. Accordingly, 
N orthe rn  Ire land’s Crim inal Evidence O rd e r 1988 should be rescinded.

• The perm issive EPA  standard  for trial adm ission of confession evidence 
p rocured  by  psychological pressure, deprivation, or o ther non-violent 
forms o f coercion should be abolished. The s tandard  for adm itting con­
fession evidence should conform  to N orthe rn  Ire land’s Police and 
Crim inal Evidence O rd e r of 1989 (PA CE).

• The righ t to trial by  ju ry  should be reinstated, w ith safeguards p u t into 
place to p ro tect the in tegrity  of jurors.

• A bsent evidence tha t solicitors are abusing the ir professional responsi­
bilities, the closed visits w ithin the Special Secure U nits constitute 
undue interference w ith  the law yer/client relationship and create unnec­
essary im pedim ents for adequate trial preparation . A t a minimum, the 
burden  should be upon the prison officials to dem onstrate tha t the closed 
visits are an exceptional m easure necessary to m aintain prison security  
on a case-by-case basis. Consequently, the Special R apporteu r recom ­
m ended th a t practice of closed visits in England and  W ales should be 
discontinued.
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W ith regard  to access to legal counsel, the Special R apporteu r recom ­
m ended tha t the right to im m ediate access to counsel be respected and 
Section 14 of the  PTA  be am ended  to p ro h ib it deferra l of access. 
Furtherm ore, he recom m ended tha t the right to have a law yer p resen t d u r­
ing police interrogations be respected. A nother im portan t recom m endation 
m ade by the Special R apporteu r is tha t audio/video taping of interrogations 
be installed in N orthern  Ireland, so th a t lawyers m ay investigate allegations 
of abuse.

H a r a s s m e n t  o f  L a w y e r s
The C I J L  has reported  on cases of system atic harassm ent of law yers in 

N orthern  Ireland since 1989. A fter investigating this harassm ent, the 
R apporteur expressed concern th a t the R U C  has in fact identified lawyers 
w ho represen t those accused of terrorist-re lated  offences w ith  the ir clients or 
th e ir  c lien ts’ causes, and  fu rth e r th a t  they  have in te rfe red  in the  
attorney/client relationship by  questioning the in tegrity  and  professionalism  
of solicitors during the course of interrogations.

The Special R apporteur concluded th a t there  has been harassm ent and 
intim idation of defence lawyers by  R U C  officers. H e also concluded tha t this 
harassm ent and  intim idation has been consistent and  system atic.

Law yers explained to the Special R apporteu r tha t they  alm ost never file 
com plaints of harassm ent and  intim idation because the investigation is car­
ried out by  the RU C, a group w hich is, in the ir estim ation, untrustw orthy. 
The Special R apporteur called on the G overnm ent "to conduct an indepen­
dent and  im partial investigation of all threats to legal counsel in N orthern  
Ire land”.

The killing of prom inent attorney  Patrick  Finucane has had  a chilling 
effect on lawyers in N orthern  Ireland. F inucane was shot dead  m front of his 
family on 12 F ebruary  1989. A  loyalist param ilitary  group claimed responsi­
bility for his killing. Since his death, evidence has come to light th a t strong­
ly suggests collusion betw een m ilitary intelligence agents and  loyalist p a ra ­
m ilitary organisations in his killing. British security  forces appear to have 
had  p rior know ledge of the p lan to kill Mr. Finucane. Revelations concern­
ing the role of double agent Brian N elson in M r. F inucane’s death  have con­
tribu ted  to establishing this link. F u rth er evidence em erged m 1998.

In April 1998, the U N  Special R apporteu r issued a repo rt in w hich he 
called on the U K  G overnm ent to institute a  judicial inquiry  into Patrick  
F inucane’s m urder. The C I J L  joined w ith  o ther international hum an rights 
groups in support of the Special R apporteur, and on 12 F ebruary  1999, the 
10th anniversary  of Patrick  Finucane's death, m ore than  1,000 lawyers 
around  the w orld  signed a  press advertisem ent supporting  the Special 
R apporteur, and  calling for a full international independent judicial inquiry 
into his assassination.
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C a s e s

S ix ty -fo u r {barristers and solicitors): These lawyers regularly  experi­
enced threats or harassm ent by  the police while conducting the ir profession­
al duties in the course of 1997-1998. A lthough the  C I J L  possesses the names 
o f these lawyers, they  are being w ithheld to ensure the safely of those con­
cerned.

R o sem ary  N elson  {solicitor): M s. N elson reported  tha t w ithin a four 
w eek period in early 1997, 12 clients held a t the G ough B arracks D etention  
C entre had  heard  R U C  officers state tha t she w as going to be killed, p re­
sum ably by loyalists. Sim ilar threats w ere heard  th roughou t O ctober. Ms. 
N elson lodged a  com plaint against the R U C . The U S D epartm ent of State 
reported  the same facts in the ir C oun tiy  R eport on H um an Rights Practices 
for 1997.

In 1998, M s. N elson continued to receive death threats and  suffered 
from  harassm ent and  intim idation. O n 15 M arch  1999, Rosem ary N elson 
w as m urdered  in a  car bom b attack  outside her home in Lurgan, County 
Arm agh, N orthe rn  Ireland. H er m urder has provoked w orldw ide condem ­
nation.

G o v e r n m e n t  R e s p o n s e  t o  C IJ L
O n 2 J u ly  1999, the G overnm ent of the U nited Kingdom  responded to 

the C IJL ’s request for comm ents. The G overnm ent stated:
The G overnm ent of the U nited  Kingdom  is grateful to C I J L  
for the opportunity  to com m ent on its d raft repo rt ‘A ttacks on 
Ju stice '. The U nited Kingdom  w ishes to m ake the following 
comment:
European Convention for the Protection o f Human Rights and 
Fundamental Freedo/ru
(i) The H um an Rights Act 1998 will come into force on 2 
O ctober 2000. The A ct is not coming into force until this date 
because Courts, Tribunals, and Legal Officers need to receive 
additional training to im plem ent the new  provision correctly.
(ii) The H um an Rights A ct 1998 does no t apply to Protocols 
to w hich the U K  is no t a parly.
The Judiciary
(i) Ju d g es  in the  U K  are appointed  'on condition o f good 
behaviour'. The m ost senior judges in the U K  are appointed  by 
the Sovereign on the advice o f the Prim e M inister. All o ther
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judges are appointed  by the Sovereign on the advice of the 
L ord  Chancellor.
(ii) T here are rights of appeal to  the C row n C ourt and  the 
H igh C ourt from  convictions in the m agistrates courts.
(iii) The Crim inal Cases Review  Com mission can consider any 
conviction or sentence, and  in exceptional circum stances does 
not have to  aw ait exhaustion o f the judicial appeals process. 
R eference to the  appropria te  appellate court occurs w hen a 
comm ittee of a t least three of the Com mission's m em bers con­
siders there  is a  real possibility th a t a conviction or sentence 
w ould no t be upheld  because o f an argum ent or evidence not 
previously  raised  in the  proceedings. A  sim ilar Scottish 
Crim inal Cases Review Com mission began operations on 1 
A pril 1999.
Accedd to Judtice
(i) The W hite Paper published in D ecem ber 1998 w as called 
“M odernising  Ju s tic e ”. I t was no t only abou t the im provem ent 
o f the legal aid system bu t about the G overnm ent’s overall 
approach tow ards m odernising justice.
(ii) The provisions w hich the C I J L  repo rt discusses concern 
rights to conduct litigation and  rights of audience. These p ro ­
visions are aim ed a t realising the intention  o f the C ourts and 
Legal Services A ct 1990 of "achieving new  or b e tte r w ays of 
p roviding [legal services] and  a w ider choice of persons p ro ­
viding them , while m aintaining the  p ro p er and  efficient adm in­
istration  o f justice”. The changes are narrow  and  p roportion ­
ate. The G overnm ent does no t accept th a t the  rights of aud i­
ence and  righ t to conduct litigation are a  m atter for the jud i­
ciary, b u t ra th e r for Parliam ent to decide.
(iii) The pow er to impose certain  rule changes on the au tho­
rised body  is restric ted  under the Access to  Ju stice  Bill w hich 
"unduly restric t the exercise of rights of audience or rights to 
conduct litigation". Effectively, the L ord  C hancellor m ay lib­
eralise rights of audience and  rights to conduct litigation bu t 
m ay no t m ake them  m ore restrictive. The G overnm ent consid­
ers tha t this is an im portan t safeguard.
Northern Ireland
(i) The Prisoner Release Program m e aims a t releasing those 
convicted o f te rro ris t offences belonging to param ilitary  
organisations w ho are on cease-fire.
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Emergency LeguLation
(i) M arjorie M ow lam ’s correct title is the S ecretary  of S tate for 
N orthe rn  Ireland. However, it w as the  H om e Secretary, J a c k  
S traw  w ho announced on 30 O ctober 1997, the G overnm ent’s 
intention  to  replace the Em ergency Provisions A ct and  the 
Prevention  of Terrorism  A ct by  a single Act. The counter-ter­
ro rist legislation is u n der review.
(ii) In the G overnm ent’s view, the continuing risk o f intim ida­
tion of ju rors m eans th a t the no-jury  system (D iplock Courts) 
rem ains necessary for te rro rist type offences. The G overnm ent 
does no t accept tha t the s tandard  o f justice is in any w ay  infe­
rio r because there  is only a single judge presiding over such 
Courts.
(iii) The Secretary  o f State for N orthe rn  Ireland  m et w ith  the 
U N ’s Special R apporteu r -M r D a to ’ Cum arasw am y- on 14 
A pril this y e a r to discuss m atters he raised in his second report 
on the alleged harassm ent and  intim idation of defence lawyers. 
The m eeting was constructive and  both  the Secretary  o f S tate 
and  M r C um arasw am y found it beneficial.
(iv) The U K  fully cooperates w ith  all U nited  N ations hum an 
rights mechanism s, including the Special R apporteurs.
(v) M r C um arasw am y’s rep o rt cam e in a w eek w hich had  seen 
the appalling m urder o f Rosem ary N elson by terrorists. The 
attack  gives even greater focus to M r C um arasw am y s latest 
report. B ut it is im portan t th a t this is no t to suggest th a t the 
R U C  had  any involvem ent directly or indirectly  in the bom b­
ing.
(vl) The G overnm ent is seeking to introduce a new  Police 
O m budsm an procedure; the C hief C onstable of the R U C  has 
in troduced  audio and  video recording of all interview s in hold­
ing centres. Such video recording o f te rro rist suspects becam e 
m andatory  on 10 M arch  1998. The C hief Constable has m et 
the  Law  Society to discuss how  com plaints can be m ade v ia the 
Law  Society. H e has invited them  to  be involved in the tra in ­
ing of crim inal investigation departm ent (C ID ) officers w ho 
co n d uc t in terv iew s. In  add ition , the  In d ep en d en t 
Com m issioner for Police Com plaints decided some m onths ago 
tha t it will supervise all com plaints by  solicitors and  barristers.
(vii) Closed visits in England and  W ales only apply  in cases of 
prisoners w ho are classified as p resenting  an  exceptional risk, 
and  m ore rare ly  w here activities such as d rug  sm uggling may 
be suspected.
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T he C onstitution of Venezuela, a Federal R epublic com posed of 22 states, 
w as adopted in 1961. The Constitution provides for separation  of pow ers 
am ong the executive, legislative and judiciary.

Rafael Caldera, elected in 1994, rem ained in office until D ecem ber 1998, 
w hen presidential elections w ere held in w hich H ugo Chavez, w ho had 
partic ipated  in a failed coup d ’etat a ttem pt in 1992, w as elected President for 
a five y ear term . Presidential as well as parliam entary  elections took place in 
the m idst of social unrest, due to the economic crisis and  the  ruling political 
p a rty ’s inability to m anage it. C havez' platform  offered radical changes and 
blam ed the political parties traditionally  in pow er for the crisis.

Chavez him self received 57% of the popu lar vote, b u t his political party, 
the Fifth Republic M ovem ent, did no t obtain the m ajority in Parliam ent, 
becom ing instead the second largest party.

H u m a n  R ig h t s  B a c k g r o u n d

The situation in prisons rem ains poor, although the en try  into effect of 
the new  Code of Crim inal P rocedure m ay constitute an im provem ent. The 
Progrania Venezolano de Educaadn Accion en Derecbos Humanod, or PR O V EA , a 
respected non-governm ental organisation, docum ented 460 deaths inside 
prisons betw een O ctober 1997 and  Septem ber 1998. M ost of these w ere 
p erpetra ted  by o ther inm ates, b u t there w ere also instances of deaths a t the 
hands of w ardens and as a consequence of illness due to the inadequate 
conditions and  lack of medical attention.

M ost hum an rights violations w ere allegedly com m itted by police 
personnel, be it the federal police or the state police. A ccording to the N G O  
Red de Apoyo por La Judt'wia y  la Paz, in the first trim ester of 1998 alone 
32 deaths occurred  a t the hands of police forces; 328 com plaints o f to rtu re  or 
ill-treatm ent a t the hands of the police or m ilitary personnel w ere lodged in 
the first sem ester of the same year. T here w ere also reports of extrajudicial 
executions perpetra ted  by police officers. The m ajority  of the victims w ere 
"presum ed” criminals or suspects. Every  m onth, a t least 10 people are killed 
by  the police or m ilitary officers.

H um an rights abuses are allegedly linked to the grow ing crim inality in 
V enezuela’s biggest cities. R eports say tha t m ore than  200,000 crimes are 
com m itted each y ear in Venezuela, and  betw een 4,000 and 5,000 of them  are 
homicides. To fight against comm on criminality, the police very often use 
d isproportionate force and abuse the ir pow ers. PR O V E A  reported  tha t 
12,308 persons w ere arb itrarily  detained during  the frequent sweeps police 
forces carried  out in im poverished areas of the main cities betw een O ctober 
1997 and  Septem ber 1998. Some instances of lynching w ere also reported, as 
the judicial system is perceived to be inefficient and  untrustw orthy.



311 Venezuela

Instances of harassm ent of hum an rights defenders w ere also common. 
In  the first p a rt o f 1998 alone, the A ndean Commission of Ju ris ts  reported  
eight cases of harassm ent against hum an rights defenders w ho w ere investi­
gating cases of abuses involving police officers.

H um an rights violations generally go unpunished  since the police are 
usually unw illing to investigate the ir officers and prosecutions rarely  occur. 
In the few cases actually  heard  by the courts, the penalties im posed are very 
light and  very  few of those convicted spend any time in prison.

The suspension of some constitutional rights and  freedom s m 16 districts 
near the Colom bian bo rder continued until the end of 1998. Security  forces 
enjoyed broad  pow er to a rrest citizens w ithout a w arran t. O n  the o ther 
hand, the long criticised Law  of V agrancy w as finally abrogated  by a deci­
sion of the Suprem e C ourt (dee Attackd on Judtice 1996).

T h e  J u d ic ia r y

The jud iciaiy  in Venezuela is undergoing a  far reaching program m e of 
reform s. D uring  the last two years, the reform  has crystallised m ainly in the 
enactm ent o f new  legislation introducing a series of institutions and  princi­
ples to help ensure the rule o f law  and  respect for due process of law  in crim ­
inal proceedings.

The Venezuelan judiciary  is com posed o f the Suprem e Court, w hich is 
the h ighest tribunal in the country  (Article 211 of the C onstitution), and 
low er courts as established rn the O rganrc Law  of the Judiciary . Ju stices  of 
the Suprem e C ourt are appointed  by  the bicam eral Congress, w hich also 
appoints the Prosecutor-G eneral. Selection, appointm ent and  discipline of 
the lower-level judges is the responsibility of the Council of the Judiciary . 
There is no separate organ for the control of constitutionality  of laws and 
practices.

R e s o u r c e s
The provision of financial resources continues to be a source of pressure 

on the judiciary and  ultim ately on its independence. The economic crisis m 
Venezuela led to general cuts in public expenditure, and  in particular affect­
ed the judiciary  w hich w as already w orking w ith  a  budget show ing a  deficit. 
The final cuts am ounted to 10% of the jud iciary ’s budget for 1998. 
Nevertheless, the judiciary’s expenditure p er capita is still one of the highest 
in the A ndean Region: U S $10.70 in 1998.

The O rganic Law  of R eform  of the Jud ic ia iy , enacted on 28 A ugust
1998, addressed the chronic problem  of lack of resources. Orrgrnally an ini­
tiative of the Suprem e Court, the law reform  was discussed m Parliam ent
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bu t the outcom e fell short of the proposals. W hile the original proposal 
sought to establish a fixed percentage of 6% of the national budget to be 
allocated to the judiciary autom atically each year, the actual law does not 
provide for any fixed percentage, bu t g rants the judiciary  the pow er to p re ­
pare its own budget th a t will not be subject to any  change during  discussions 
in Congress.

D uring  1997 and  1998, continued strikes organised by the  judicial staff 
rendered  the w ork  of the courts difficult and  prom pted  the P residen t of 
the Suprem e C ourt to call the m ilitary to m aintain o rder and  ensure securi­
ty  o f the judiciary's buildings.

T h e  L a w  o f  t h e  J u d ic ia l  C a r e e r  a n d  S e c u r it y  o f  T e n u r e
In A ugust 1998 Congress passed the Law  of Reform  of the Jud ic ia l 

C areer establishing a m andatory  and  m ore precise m erit-based m ethod of 
selecting judges. This m ethod had been already established in the Jud ic ia l 
C areer Law, (see A ttacks on Ju stice  1996), b u t w as system atically ignored 
in recent years, leaving room  for the selection o f candidates on the basis of 
political influence. The selection and appointm ent of five new  Justices of the 
Suprem e C ourt in April 1998 illustrated the lack of transparency  and  p u b ­
licity in the process of appointm ent, and  was the focus of m uch criticism. A t 
th a t time Congress also approved the appointm ent of 15 new  substitute 
Ju stices  of the Suprem e Court.

A ccording to PR O V E A , w hich cites official sources, there are 1,275 
judges and  m agistrates, of w hich 433 judges are  w ork ing  on a tem porary  
basis and  683 enjoy life tenure, w hile there  are 159 public defenders w ork ­
ing in the legal aid sector. C oncern has been raised  regard ing  the fact tha t 
38.79% of judges are tem porary, constituting an increase in relation to the 
36.27% of tem porary  judges registered for 1996.

O n 8 Septem ber 1998, Congress passed an am endm ent to the O rganic 
Law  of the Council of the Judiciary . This body  is in charge of appointing, 
selecting, training and  disciplining low er level judges. The new  law  raises the 
num ber of m em bers of the Council from  five m em bers to nine, of w hich five 
are to be nom inated by the Suprem e Court, tw o by Congress and the 
rem aining tw o by the President of the Republic. The new  law  offers no fu r­
the r provision to enhance the independence of this body th rough  the 
appointm ent of its members.

The am ending law  of the Council of the Ju d ic ia ry  also introduced  some 
provisions tha t m ay contribute to m ore tran sparen t and  faster disciplinary 
proceedings. D uring  1998 the Council o f the Ju d ic ia ry  received 764 com­
plaints against m agistrates bu t declared 58.4% of them  inadm issible. The 
P resident of the Suprem e C ourt also expressed concern regard ing  the fact 
tha t around 12% of all judges are actually subject to disciplinary proceed­
ings. M ost o f these disciplinary proceedings, including those involving
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corruption, w ere carried  ou t in cam era and  neither the public nor the public 
prosecutor, (in disciplinary proceedings against prosecutors), had  access to 
them . The am ending law  provides for oral and  public hearings in disciplinary 
proceedings against judges and  m agistrates.

T h e  R e f o r m  o f  t h e  J u d ic ia r y
The judiciary  continued the reform  program m e initiated w ith  financial 

support from  the W orld B ank during  1997 and  1998. O ne of the projects 
execu ted  w ith  th is financia l suppo rt, the  P ro jec t o f S u p p o rtin g  
In frastructure  for the Ju d ic ia ry  (P IA P J), continued a t a slow pace to build 
new  offices and  adap t old ones, and  to restructure  the num ber and  size of the 
courts in the country  to the requirem ents o f a m odern judiciary. M ajor short­
comings are  the lack o f public inform ation about the res tructuring  o f courts 
and  the possible im pact tha t it will have on the w orking conditions of the 
judicial staff.

An im portan t change in the au thorities’ behaviour resulted  in the signif­
icant opening up  of partic ipation  and  dialogue w ith  N G O s on the objectives 
and  means to b e tte r im plem ent the reform . Social partic ipation  w as possible 
in areas such as training of the jud ic iary ’s adm inistrative staff, dissem ination 
of legislative reform s and  proposals of new  legislation. This w as particularly  
possible w ithin the fram ew ork o f the P IA P J  and  the M odernisation  Project 
of the Suprem e C ourt (P M -C S J). Furtherm ore, in 1998, the Suprem e C ourt 
approved  tw o agreem ents w ith  the Inter-A m erican Com mission on H um an 
Rights and  the C ourt of H um an R ights to dissem inate the ir jurisprudence on 
hum an rights am ong the judges.

A vast program m e of reform  of the prison system and  judicial police, as 
well as the Office of the Public Prosecutor, w as s ta rted  w ith  the im plem en­
tation o f a  p ro ject sponsored by  the Inter-A m erican B ank o f D evelopm ent 
(B ID ). The agreem ent, w hich w as to have been signed in A ugust 1998, was 
called into question due to the Prosecutor-G eneral’s reluctance to undertake 
a serres o f changes to dimrnrsh violence in prisons. By y e a r’s end, the project 
rem ained u n der study.

T h e  R e f o r m  o f  t h e  L e g a l  S y s t e m
The reform  of the legal system, w ith the in troduction  of elem ents of an 

adversarial crim inal system of justice, is an integral p a rt of the reform  of the 
judiciary. The legal reform  also com prises new  laws aim ed at clearing out the 
backlog o f cases in the courts. In  this regard, several im portan t laws w ere 
enacted during  the last tw o years.

O ne  of the  m ost significant of these laws is the new  O rganic Code of 
Crim inal P rocedure (C O P P ). This law  w as enacted  in D ecem ber 1997, and 
is to en ter into force in J u ly  1999 after a transition  period aimed at
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establishing the basis for the new  largely adversarial crim inal system. The 
C O P P  has already en tered  into force partially; on 25 M arch  1998 the 
authorities started  to im plem ent provisions regard ing  three  im portant 
institutions: the ability to m ake reparation  agreem ents, the establishm ent of 
the right to plead guilty and the publicity of the process partially  eliminating 
the secret stage of the trial. The la tter has been seen as one of the m ost 
im portant changes in crim inal procedure, since it will guarantee no t only 
publicity, bu t also the possibility to subject gathering o f evidence in the 
pre-trial stage to the guarantees of due process of law.

However, the positive im pact of the partia l elim ination of secrecy in 
pre-trial investigations w as offset by  the pow er gran ted  to the Public 
P rosecutor to request tha t investigations be kep t secret for a  renew able peri­
od of ten  days (Article 313 C O P P ). D uring  this time, neither the accused 
nor his counsel can have access to the w ritten  proceedings (documents, 
evidence, etc.), constituting a  serious lim itation to the ir ability to p repare  an 
adequate defence. This is fu rther aggravated  by  the vague and general w o rd ­
ing of this provision, w hich lends itself to possible abuse by the public 
prosecutor.

The success of the reform  depends to a g reat extent on the com m itm ent 
of different institutions related to the judiciaiy 's w ork. O ne of them  is the 
Office of the Public Prosecutor, w hose role in the reform  has been reported  
as not veiy  constructive. In addition to his w idely publicised refusal to be 
accountable to Congress in M arch  1998, the Prosecutor-G eneral opposed 
some of the reform s, such as the elimination of the secrecy in pre-trial 
investigations. O n  24 M arch  1998, an im portan t new spaper reported  tha t 
the Prosecutor-G eneral had  issued instructions to the lower-level p rosecu­
tors in w hich he advanced a narrow  in terpretation  o f the provisions in the 
CO PP, partia lly  elim inating secrecy in p re-trial investigations. The Public- 
Prosecutor was quoted  as saying, "This procedural institution (secrecy of 
investigations) will be m aintained in the new  legislation although w ith  some 
modifications and  a new  name, and in no case will it be im plied tha t the 
accused or his counsel will have access to the proceedings b u t it will be the 
public p rosecu tor w ho will inform  them  abou t the proceedings”. Several 
hum an rights organisations have expressed concern w ith  regard  to these 
statem ents reflecting the Prosecutor's unwillingness to respect the rights of 
the accused during the p re-trial stage.

The concern about the Public P rosecu to rs behaviour is g rounded  on the 
existence of a vertical s tructure w ithin the Office of the Public Prosecutor, 
consequently  creating  a lack of prosecutorial independence. A ccording to 
Article 51 of the O rganic Law  of the Office of the Public Prosecutor: "the 
public prosecutors are obliged to...stric tly  com ply w ith  the instructions given 
by the Prosecutor-G eneral”. This provision has apparen tly  been in terpreted  
as giving the Prosecutor-G eneral am ple pow er to issue instructions to those 
he considers subordinates regarding the w ay legal norm s should be in ter­
pre ted  and the m ethod of prosecuting  crimes. This provision underm ines the
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necessary independence tha t the Public P rosecutor should have w hen inves­
tigating or prosecuting  crimes.

The new  CO PP, w hich is to replace the old Code of Crim inal Procedure, 
provides also for a professional career w ithm  the p rosecu to r’s office, and  also 
for the appointm ent of regional p rosecutors for each of the states on the basis 
of com petitive exam ination. However, the Prosecutor-G eneral appointed  the 
regional prosecutors in M ay 1998 w ithout following this m ethod.

R e f o r m  o f  t h e  M il it a r y  J u s t ic e  S y st e m
O n 19 Septem ber 1998, a law  am ending the Code of M ilitary  Ju stice  

was passed. The old code had  been severely criticised for its inconsistency 
w ith  international hum an rights standards (see Attacks on Justice 1996). 
However, the am ended code retains the principle of a  com m ander structure 
w ithin the m ilitary  justice. A ccording to this principle, the com m anders on 
active duty, including the Presiden t of the Republic w ho is the Com m ander- 
in-Chief, are p a rt o f the m ilitary justice struc tu re  and  m ay intervene active­
ly in it. W ithou t the com m ander’s order, no investigation or trial can be held, 
and the P residen t can o rder the  suspension of a trial and  even the non-exe­
cution of sentences (Article 593).

The public p rosecu tor is allow ed very  little partic ipation  in the proceed­
ings and  the main responsibility for the prosecution is left to m ilitary  prose­
cutors, w ho are no t m dependent, bu t subject to orders given by the ir supe­
riors.

Furtherm ore, the am ended Code o f M ilitary  Ju stice  does no t incorpo­
rate a chap ter on “principles and  procedural guaran tees” equivalent to the 
one in the C O P P  developing the main principles of due process of law. In 
this way, the m ilitary justice system rem ains largely a s truc tu re  separated 
from  the ordinary  justice system, based on different principles and rules.

Article 123 of the Code of M ilitary  Ju stice  reproduces the existing p ro ­
vision for trial o f civilians in m ilitary courts in cases o f arm ed subversion, 
and  in all those cases involving m ilitaiy  officers.

T h e  W o r k  o f  La w y e r s  a n d  t h e  R ig h t  t o  D e f e n c e
The program m e of free legal assistance rem ains underfunded  and u n der­

staffed (see A ttacks on Ju stice  1996). The num ber o f law yers w orking for 
the Service o f Public D efenders, a b ranch  of the Council of the Judiciary , 
was 159; the num ber o f cases dealt w ith  by  each law yer during  1998 reached 
an  average of 398 p er year. These figures show  the necessity of im proving 
legal aid services, w hich will p lay a m uch m ore im portan t role once the new  
C O P P  enters into force in J u ly  1999.
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T h e republic of Yemen w as proclaim ed on 22 M ay 1990, thus reuniting 
the tw o previous north  and  south Yemeni states. The situation of southern 
Yemenis in general deteriorated, in the sense the  unification resulted  in more 
severe restrictions against southern  new spapers and  political parties. In 
addition, they  becam e underrep resen ted  in decision-m aking positions and 
suffered reductions in the ir share of public goods and  services. A  b rie f bu t 
bloody civil w ar erup ted  in 1994.

The President of the Republic, Ali A bdullah Saleh, w as elected in 1994 
to a five y ear term ; he has been in office since 1978. A  new  C onstitution was 
also adopted  in 1994, recognising the principle of the separation  of pow ers. 
In  reality  however, m ost pow er is in the hands o f the Executive. The 
Presiden t appoints the Prim e M inister to form  a governm ent. The Prim e 
M in ister and  the m inisters are responsible to the P residen t and  the 
Parliam ent for the p roper perform ance of the ir duties.

The Parliam ent is com posed of a unicam eral assem bly of 301 members, 
elected th rough  secret balloting for a four y ear term . The Parliam ent ratifies 
laws and  oversees the G overnm ent’s general policy. The President of the 
Republic has the righ t to dissolve the Parliam ent. Legislative elections w ere 
last held on 27 A pril 1997, from  w hich the governing G eneral People’s 
Congress (G PC ) em erged victorious.

The dem arcation of the common bo rder of Saudi A rabia and  Yemen was 
the subject of negotiations and  periodic clashes betw een both  countries. 
Relations betw een them  eased after Saudi A rabia resum ed issuing visas 
allowing Yemeni nationals to w ork  in the country.

H u m a n  R i g h t s  B a c k g r o u n d

Bom bs and  violence continued to erupt, especially in the form er south 
Yemen. The G overnm ent response w as very  strong, and  they  cracked dow n 
on different opposition groups.

Tribal tensions in the country  continued to m ount. T here w ere several 
cases of k idnapping of foreign nationals, the w ide m ajority of w hom  w ere 
re leased  unharm ed . This p rac tice  seem s to  be aim ed a t a ttrac tin g  
G overnm ent attention  to certain  needs of some tribes.

The situation of forced or involuntary  d isappeared persons in Yemen fol­
lowing the 1986 fighting betw een the two factions of the Yemeni Socialist 
P a rty  in the form er People’s D em ocratic Republic o f Yemen, and  following 
the 1994 civil war, is still pending. In its 1998 rep o rt on the mission to Yemen, 
the  U n ited  N ations W ork ing  G roup  on E n fo rced  o r In v o lu n ta ry  
D isappearances expressed concern abou t cases o f d isappearance th a t 
occurred  in the past and  continue to occur. They also raised  the issue o f the
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im punity  enjoyed by law  enforcem ent officials, and  the existence of unrecog­
nised places o f detention w here individuals are held in incom m unicado 
detention for long periods o f time.

Torture rem ains a  problem  in Yemen. T here are regular incidents of to r­
tu re  occurring  to ex tract confessions from  arrested  individuals. This could 
be due partially  to the lack o f train ing  and  legal aw areness am ong security 
personnel and  public prosecutors. Persons detained for political reasons, 
particularly  those arrested  by  the Political Security  B ranch of the security 
forces, are  often held incom m unicado for prolonged periods, sometimes 
w eeks or m onths, w ithout access to law yers and  family m em bers. Torture 
w as said to be inflicted system atically against such detainees. M ilitary intel­
ligence, crim inal investigation police and  m em bers o f the arm ed forces also 
allegedly used to rtu re  on a  w idespread basis, against both  political suspects 
and  common law  detainees. Officials carrying out to rtu re  w ere said usually 
to act w ith  impunity, as few investigations o f such officials had  reportedly  
been carried  out. Legal p rocedures tend  to be quite lengthy, w hich often 
results in transgression of the  legal limits fo r p re-trial detention. B ribery  and 
the fact tha t the enforcem ent o f court decisions can hard ly  be accom plished 
create a d istru st in the system.

S hari’a  law  is strictly  applied in the country; sentences of corporal p u n ­
ishm ent such as lashing, flogging, am putation  and  crucifixion are im ple­
m ented. Since the establishm ent of the R epublic of Yemen, a  steady increase 
in the use of the death penalty  has been observed. H undreds o f people w ere 
reported  to be on death  row.

T h e  J u d ic ia r y

A judicial and  legal reform  program  is underw ay  in Yemen, w hich 
includes the discharge o f several judges under allegation of corrup tion  and 
incom petence. The num ber of judges on the Suprem e C ourt w as cut from  90 
to 40. The aim of the program  is to im prove the efficiency of the system and 
increase judicial independence.

The judicial system  in Yemen is com posed of a  court o f first instance in 
each district, headed by a  single m agistrate; this num ber can be extended to 
three. They handle cases ranging from  civil, criminal, and  m atrim onial to 
com m ercial law. T here are also m ilitary courts.

A  C ourt of Appeal, consisting o f a  bench o f th ree  judges, sits in each 
province, and  looks into appeals against the decisions of the courts of first 
instance on points o f law and  fact.

A t the top  of the judicial h ierarchy  is the Suprem e C ourt o f the Republic, 
w hich sits in the capital, S ana’a. It hears appeals against the decisions o f the
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C ourts of Appeal on points of law  only. Am ong o ther things, it also adjudi­
cates on the constitutionality of the laws.

T h e  S u p r e m e  Ju d i c i a l  C o u n c il

The Law  of Jud ic ia l Pow er gives the Executive pow er to appoint judges 
to the Suprem e C ourt and o ther judicial positions; it also regulates transfers, 
salaries, and  allowances of judges. The Articles of this law sometimes state 
“after approval of candidacy from  the Suprem e Jud ic ia l C ouncil”; in reality, 
the A ttorney G eneral and the Suprem e C ourt Ju d g es  are appointed  by 
the Executive. F ou r of the eleven m em bers of the S J C  are appointed 
directly by the Executive, and  the others are appointed  either directly or 
indirectly by the Executive power.

The Suprem e Jud ic ia l Council is the h ighest body th a t deals w ith 
m atters concerning the judicial office. I t  is com posed of the Presiden t of 
the Republic, the C hief Ju stice  of the Suprem e C ourt and  his tw o deputies, 
the A ttorney General, the M inister of Ju stice  and  his deputy, the Chairm an 
of the Jud ic ia l Inspection Commission, and  th ree  senior Suprem e C ourt 
Judges. Its tasks include taking disciplinary actions against judges, and 
exam ining cases referred  to it regarding the appointm ent, prom otion, dis­
missal, rem uneration, and  transfer o f judges.

A lthough the Constitution grants the judiciary  com plete independence 
in its judicial, financial, and  adm inistrative tasks, this is not the case in p rac­
tice. In m ost aspects, the judiciary  depends on decisions taken by the 
Suprem e Jud ic ia l Council, w hich is com posed of m em bers of the executive 
b ranch  or m em bers appointed  by the Executive, w hich puts the S J C  under 
the direct control of the executive power.

C a s e s

B ad er B a-saneed  {lawyer}: D uring  the trial of M r. Q assim  Ju b ra n  'Ali, 
a  client of M r. Ba-saneed charged w ith  alcohol consum ption in Lahj, the 
court w as reported ly  filled w ith  local arm ed security  men. M r. Ba-saneed, 
the defendant’s lawyer, had  allegedly been physically harassed  by security 
forces w hen he had  m et his client in detention, after having requested  tha t 
the judge clear the courtroom  to provide an atm osphere free from intim ida­
tion. A lthough the judge ordered  the security  personnel to leave, there  w ere 
even more of them  at the second hearing, some of them  intim idating the 
defence lawyer. Mr. Ba-Saneed w as allegedly attacked  and  flogged by  an 
arm ed group, and  the security  forces did not intervene. O assim  J u b ra n  'Ali 
w as allegedly flogged in public w ithou t a court verdict.
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M oham m ed  Ism ail al H a ji {President of the H igh C ourt o f Yemen, Vice 
C hairm an of the H igh Council o f Ju d ic ia ry  o f Yemen): O n  21 February
1998, M oham m ed A bdallah al Haji, the 13 y ea r old grandson of the judge, 
w as k idnapped  by the H ad d a  tribe in fron t o f his school and  w as taken to the 
D istrict o f Thmar.

The k idnapping  took place to p u t p ressure on the G overnm ent no t to 
execute th ree  individuals w ho w ere convicted in O ctober 1997 of raping a 
boy. The tribe of the convicted m en rejected a  conclusive judgem ent of death 
penalty  pronounced  by the H igh Court. The judgem ent was carried  out on
1 D ecem ber 1997, w hen one individual w as executed and  three o thers w ere 
im prisoned and lashed. As a  result, the tribe com m itted four different acts of 
k idnapping tha t involved foreign tourists and  foreign experts, in addition to 
the grandson o f the President of the H igh Court.

A fter the k idnapping of the judge’s grandson, the courts closed their 
doors in protest. The judges asked for adequate protection. Law yers and 
p rosecutors joined the judges in the ir protest. They organised a sit-in in the 
M inistry  of Ju stice  in S ana’a and its offices in the various departm ents, 
requesting  protection  from  such illegal acts.

The Presiden t of the S ana’a C ourt o f Appeal, Ju d g e  H am oud H attar, 
to ld  the press th a t the judges asked the G overnm ent not to en ter into a vio­
lent confrontation w ith  the k idnappers w ithout evacuating w om en and chil­
d ren  from  the area . H e added tha t the G overnm ent understood  the judges’ 
call for protection  and said tha t it w ould take practical m easures to p ro tect 
the judges.

O n 25 F ebruary  1998, it w as reported  tha t P resident Ali A bdallah Salah 
appointed  a new  G overnor for the D istric t of Thm ar in a step tha t was in ter­
preted  as tak ing  strong m easures to com bat kidnapping.

M eanw hile, G overnm ent forces su rrounded  the area  w here the tribe 
lives. A fter an arm ed clash, the grandson was released on the evening of 
24 F e b ru a iy  1998. The judges continued the ir strike however, calling for 
p ro tection  and  also requesting  tha t the perpetra to rs o f the k idnapping be 
b rough t to justice.

A li M oham m ed  S a rh an  (lawyer): O n  30 J u ly  1997, and following a 
w ave of arrests, M R  Sarhan, along w ith  98 others, was arrested  w ithout 
judicial w arrant, and  w as held w ithou t charge and  w ithou t access to lawyers.



A d d it io n a l  C a s e s

B o l iv ia :
W aldo A lba rrac in  Sanchez {lawyer and  p residen t of the Perm anent 

H um an Rights Assembly of Bolivia}: M r. A lbarracin continued to receive 
death  threats against his family and  himself, p resum ably  for his cam paign for 
a thorough investigation and  instigation of crim inal proceedings against 
those responsible for his abduction  and  to rtu re  in Ja n u a ry  1997 (dee Attacks 
on Justice 1996).

A parliam entary  commission th a t w as convened to investigate the events 
did no t reach any conclusions. O n  25 Ja n u a ry  1998, on the first anniversary  
o f the  inciden t, L aw yer A lbarrac in  testified  befo re  the  H ouse  of 
R epresentatives. In February, the parliam entary  commission, w hich w on a 
new  m ajority as a result of the 1997 elections, finally issued a  recom m enda­
tion tha t several h igh-ranking police officers be crim inally charged. In  the 
m idst of the parliam entary  debate, anonym ous flyers w ere circulated accus­
ing M r. A lbarracin of drug-trafficking, and  a video tape o f a w om an declar­
ing tha t Law yer A lbarracin  had  raped  her some years ago w as d istributed  to 
the m edia as well.

In F eb rua iy  1997, days after the attacks on L aw yer A lbarracin, the 
In ternational Commission of Ju ris ts  sent an appeal to the  Bolivian govern­
ment.

R e p u b l i c  o f  C o n g o  ( C o n g o - B r a z z a v il l e ):
Zacharie Samba, H erve Am droise M alonga, and  N estor M akoundzi- 

W olo {Respectively, v ice-president and  m em bers of the C onstitutional 
Council}: M r. Sam ba, Air. M alonga, and  M r. M akoundzi-W olo w ere a rre st­
ed and  placed in preventive detention. They w ere accused of complicity 
to commit genocide and  w ar crimes for having reported  the presidential 
elections on 19 J u ly  1997, by decision of the Constitutional Council, thus 
m aintaining the cu rren t P residen t in office. M r. Samba, M r. M alonga, and 
Mr. M akoundzi-W olo w ere arrested  in relation to  a decision taken  pursuan t 
to the ir functions, despite the fact th a t they  enjoy total and  absolute im m uni­
ty  in regards to the ir opinions and  votes in the Constitutional Council.

D j i b o u t i :
A ref M oham ed A ref {lawyer, hum an rights activist): O n  5 M ay 1999, 

M r. Aref's conviction was confirmed, im posing a five y ear prohibition on his 
ability to practice law. H e w as im prisoned in F ebruary  1999 on charges of 
alleged attem pted fraud. P rocedural irregularities w ere noted  bo th  before
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and during  his trial. Furtherm ore, his confiscated passport has not y e t been 
returned . Mr. A ref is being harassed  because of his professional activities, 
w hich have included representing  individuals w hose hum an rights have been 
violated.

I r a n :
M oham m ad  A ssadi {lawyer}: M r. Assadi w as executed on 9 A ugust 

1997 after his appeal w as rejected by the Suprem e C ourt and  no pardon  by 
the L eader of the Islamic Republic of Iran  was gran ted  to him. The exact 
charges against M r. Assadi rem ain unknow n b u t are believed to be political­
ly motivated.

H o ja to les lam  S ayy id  M ohssen  S ae idzadeh  {legal scholar}: O n  30 Ju n e
1998, Mr. Saeidzadeh, a cleric trained  in Islamic law, w as taken  into custody. 
The arresting  officers en tered  his home, w ithout a  w arrant, and cited his a rti­
cle in the JamL’eh newspaper, in w hich he espoused progressive legal argu­
m ents related to Islamic law; no charges against him w ere m ade public. 
W hile in detention, Mr. Saeidzadeh was denied access to counsel; he was 
later released a t the end of N ovem ber 1998.

L e b a n o n :
M oham m ed M u g ra b y  {lawyer, hum an rights activist): In 1997, Air. 

M ugraby  w as prosecuted  for actions and statem ents directly related to his 
role as a defence attorney. The C I J L  is aw are th a t the governm ent has 
requested  the B eiru t B ar Council for perm ission to prosecute Dr. M ugraby  
on three occasions. Each request has been denied.

The first request pertained  to a  J u ly  1994 case w here Dr. M ugraby  
argued on behalf of his clients w ho w ere being prosecuted  under Article 278 
of the Lebanese Penal Code. Dr. M ugraby  argued  tha t in the absence of leg­
islation nam ing the State of Israel as an enem y of Lebanon, or a  formal dec­
laration of w ar against Israel, the term  "enem y”, as used in the Lebanese 
Penal Code, could not apply  to Israel and  consequently, his clients could not 
be prosecuted  under tha t section of the Penal Code.

The second request occurred  after Dr. M ugraby  alleged his clients, w ho 
w ere being prosecuted  before m ilitaiy  courts, had suffered hum an rights vio­
lations.

The th ird  request came in the course o f Dr. M ugraby 's representation  of 
clients w ho lay claim to land in the old city of Beirut. The interests of those 
clients are at odds w ith  those of a  corporation  know n as “Solidere".
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W aeel K h e ir {lawyer, hum an rights activist): M r. K heir w as arrested  
and detained in late D ecem ber 1998, following a  statem ent he issued w ith  
regards to the bom bing of a Syrian bus in Lebanon, in w hich he exposed the 
massive round-up  and  m istreatm ent of suspected individuals. M r. K heir w as 
released after national and  international p ressure w ere exerted.

L e s o t h o :
H a a e  E d w a rd  Phoofo lo  {lawyer}: M r. Phoofolo w as handling a  con­

spiracy and treason case on behalf of tw o police officers w hen  he was a rre st­
ed and  charged for treason  himself. H e has been released on bail pending the 
com m encem ent o f the trial. M r. Phoofolo w as denied access by the 
A ttorney-G eneral to evidence tha t m ight prove his innocence.

L i t h u a n ia :
G in ta ra s  M alc iauskas {Chief Prosecutor): O n  5 F ebruary  1998, Mr. 

M alciauskas, the official w ho assum ed the m urdered  p rosecutor G intautas 
Sereika's post in the organised crime and  corruption  investigation division in 
Panevezys, was challenged by death th reats  in his office. H e found a  letter 
saying, “Give up y o u r position, or y ou  will die." U rgen t actions w ere taken 
to ensure the protection  of Air. M alciauskas and his family.

M a u r it a n ia :
M oham ed ine O u ld  Ich id ou  {lawyer, hum an rights activist): O n  16 

D ecem ber 1998, Mr. O u ld  Ichidou w as arrested  w ithou t a w arran t along 
w ith  tw o others. They w ere detained incom m unicado; access to the ir 
lawyers and  families was denied. Mr. O u ld  Ichidou w as released tw o days 
later, and  he w as banished to a rem ote area of the country.

B rah im  O u ld  E b e tty  and F a tim a ta  M 'B aye  {lawyers): O n  17 J a n u a ry
1998, Mr. O uld  E betty  was arrested  along w ith  tw o others, a t the ir homes 
in N ouakchott. They w ere held incom m unicado, w ithout access to families 
or lawyers for four days, and  faced charges relating to the ir non-violent 
activities in the defence of hum an rights. Their a rrest w as reportedly  carried 
out w ithout any w arrant, an d  appears to have been p rom pted  by a television 
program  on slavery broadcast on 15 J a n u a ry  1998. They w ere charged w ith  
creating a non-authorised  association. Law yer Fatim a M ’Baye w as p a rt of 
the ir defence team  w hen  she w as arrested  on 5 F ebruary  1998. In a  trial 
m arked by p rocedural irregularities, they  w ere all convicted on 12 F ebruary  
and sentenced to 13 m onths im prisonm ent. O n  24 M arch  1998, M r. O uld



323 Additional Cases

E betty and  M s. M 'B aye w ere gran ted  clem ency by Presiden t M aaouiya 
O uld  S id’A hm ed Taya and w ere released from  prison.

P a r a g u a y :
E lixeno  A yala  and  R au l S a p e n a  {Judges of the Suprem e C ourt): O n 

W ednesday, 27 J a n u a ry  1999, unknow n persons th rew  m olotov cocktails 
and  shot a t the homes of Suprem e C ourt P residen t R aul Sapena and 
Suprem e C ourt Ju d g e  Elixeno Ayala. Suspects are supporters of G eneral 
Lino Oviedo, the form er chief of the arm y w ho partic ipated  in a previous 
attem pt a t a coup d’etat. The a ttack  is apparen tly  due to the Suprem e C ourt’s 
decision declaring unconstitu tional the  Presidential D ecree pardoning  
G eneral Oviedo. The C ourt ordered  the G eneral to re tu rn  to jail.

This attack  follows a  series o f previous attacks on the prem ises o f the 
Suprem e Court, as well as th reats  against Suprem e C ourt Ju dg es. G eneral 
O viedo him self has dem anded the resignation o f Ju d g es  Ayala and  Sapena.

P h i l i p p i n e s :
N icolas R u iz {lawyer): O n  12 J u ly  1997, L aw yer Ruiz and  his driver 

w ere abducted  by  unidentified arm ed men, w hile they  w ere a t a  restau ran t 
in M anila. Their relatives have no t heard  from  them  since. A  petition of 
habeas corpus m ade b y  the families w as unsuccessful; the authorities denied 
any  know ledge o f L aw yer Rurz’s w hereabouts. However, the relatives and 
colleagues suspected the Intelligence Service of the A rm ed Forces, together 
w ith  o ther security  services, of being responsible for M r. R uiz’s abduction.

M r. Ruiz has been a  subject o f governm ent surveillance for his alleged 
partic ipation  in the production  and  sale of drugs. H um an rights organisa­
tions and  M r. Ruiz's colleagues in the  B ar believe th a t he has been harassed 
solely because of his w ork  as counsel for persons accused of drug-traffick­
ing. O n  24 J u ly  1997 the integrated  b a r of the Philippines organised a boy­
cott of the courts in p ro test of the au thorities’ failure to p ro tect lawyers 
w ork ing  on sensitive cases.

R om eo T. C apulong, M arie  Yuviengco, and  R o lando  R ico O la lia
(lawyers): The th ree  law yers w ere harassed  because they  filed a  m urder 
com plaint against several form er and  cu rren t high-ranking m ilitary officers, 
w ho w ere also m em bers o f the Reform  of the A rm ed Forces M ovem ent, on
2 Ja n u a ry  1998. The case th a t the law yers b rough t concerned the m urder 
and  to rtu re  of labour leader Rolando O lalia in 1986. I t seems th a t form er sol­
diers have recently  adm itted the ir partic ipation  in the killing of Mr. O lalia 
and  his driver.
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In F ebruary  1998, the offices of the Public In terest Law  C entre w ere 
broken  into, locks w ere smashed, inner doors to the offices of A ttorney 
Capulong and ano ther law yer w ere forcibly to rn  down, filing cabinets 
containing case files as well as file boxes w ere forcibly opened and files w ere 
tam pered w ith, and  the central processing un it o f a com puter w as taken, 
together w ith  1,700 pesos in cash.

Previously, in J a n u a ry  1998, the th ree  law yers received phone calls in 
the ir homes from  unidentified persons asking inform ation abou t the ir daily 
routine. Their office has also been visited by suspicious looking individuals, 
purported ly  claiming to  seek the ir services for various kinds of cases.

S r i  L a n k a :
M r. K ulatilaka {judicial officer): Mr. K ulatilaka w as a judicial officer 

serving under the Jud ic ia l Service Commission. From  1979 until 1981 
M r. K ulatilaka w as a P rim ary  C ourt judge and  from  1981 until 1 O ctober 
1993 he was a L abour Tribunal President.

H e was forced to retire at the age of 45 after a  decision by  the Jud ic ia l 
Service Commission, an adm inistrative body  dealing w ith  the  appointm ent, 
transfer and  disciplinary actions regarding certain  judicial officers. The 
usual retirem ent age is 60 years. T here is no appeal possible against a 
decision of the Jud ic ia l Service Commission.

Mr. K ulatilaka filed a com plaint against his com pulsory retirem ent w ith  
the D istrict C ourt of Colombo, w here it w as still pending  a t the time of 
w riting. Mr. K ulatilaka had  requested  tha t a  judge no t u n der the supervision 
of the Judicra l Servrce Commission w ould deal wrth his case. However, this 
request w as refused.

M r. M ahanama T ilek ara tn e  {High C ourt judge): H e w as suspended 
and  prosecu ted  in Septem ber 1998. F ear w as expressed tha t his suspension 
m ight discourage o ther judges from  tak ing  decisions w hich are not w anted  
by  the G overnm ent.

Z i m b a b w e :
O n 26 Ja n u a ry  1999, 300 law yers defied a  police o rder and  m arched to 

parliam ent, dem anding an end  to state tortu re. They w ere dispersed by rio t 
police w ith  batons, dogs, and tear gas.



A n n e x  I

T h e  19 8 5  UN B a s i c  P r i n c i p l e s  
o n  t h e  I n d e p e n d e n c e  o f  t h e  J u d i c i a r y

The Seventh UN Congress on the Prevention of Crime and the 
Treatment of Offenders, at its meeting in Milan, Italy, from 26 August 
to 6 September 1985 adopted the Basic Principles on the 
Independence of the Judiciaiy by consensus.
The Congress documents were “endorsed” by the UN General 
Assembly (A/RES/40/32, 29 November 1985) which later specifically 
“welcomed" the Principles and invited governments “to respect them 
and to take them into account within the framework of their national 
legislation and practice” (A/RES/40/146, 13 December 1985).

W hereas in the Charter of the United Nations the peoples of the world affirm, 
inter alia, their determination to establish conditions under which justice can be main­
tained to achieve international cooperation in promoting and encouraging respect for 
human rights and fundamental freedoms without any discrimination,

Whereas the Universal Declaration of Human Rights enshrines in particular the 
principles of equality before the law, of the presumption of innocence and of the right 
to a fair and public hearing by a competent, independent and impartial tribunal estab­
lished by law,

Whereas the International Covenants on Economic, Social and Cultural Rights 
and on Civil and Political Rights both guarantee the exercise of those rights, and in 
addition, the Covenant on Civil and Political Rights further guarantees the right to be 
tried without undue delay,

Whereas the organisation and administration of justice in every country should 
be inspired by those principles, and efforts should be undertaken to translate them 
fully into reality

Whereas rules concerning the exercise of judicial office should aim at enabling 
judges to act in accordance with those principles,

Whereas judges are charged with the ultimate decision over life, freedoms, 
rights, duties and property of citizens,

Whereas the Sixty United Nations Congress on the Prevention of Crime and the 
Treatment of Offenders, by its resolution 16, called upon the Committee on Crime 
Prevention and Control to include among its priorities the elaboration of guidelines 
relating to the independence of judges and the selection, professional training and sta­
tus of judges and prosecutors,

W hereas it is, therefore, appropriate that consideration be first given to the role 
of judges in relation to the system of justice and to the importance of their selection, 
training and conduct,
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The following basic principles, formulated to assist Member States in their task 
of securing and promoting the independence of the judiciaiy should be taken into 
account and respected by Governments within the framework of their national legis­
lation and practice and be brought to the attention of judges, lawyers, members of 
the executive and the legislature and the public in general. The principles have been 
formulated principally with professional judges in mind, but they apply equally, as 
appropriate, to lay judges, where they exist.

I n d e p e n d e n c e  o f  t h e  J u d ic ia r y

1. The independence of the judiciary shall be guaranteed by the State and 
enshrined in the Constitution or the laws of the country. It is the duty of all gov­
ernment and other institutions to respect and observe the independence of the 
judiciaiy.

2. The judiciaiy shall decide matters before it impartially, on the basis of facts and 
in accordance with the law, without any restrictions, improper influences, 
inducements, pressures, threats or interferences, direct or indirect, from any 
quarter or for any reason.

3. The judiciaiy shall have jurisdiction over all issues of a judicial nature and shall 
have exclusive authority to decide whether an issue submitted for its decision is 
within its competence as defined by law.

4. There shall not be any inappropriate or unwarranted interference with the judi­
cial process, nor shall judicial decisions by the courts be subject to revision. This 
principle is without prejudice to judicial review or to mitigation or communica­
tion by competent authorities of sentences imposed by the judiciaiy, in accor­
dance with the law.

5. Everyone shall have the right to be tried by ordinaiy courts or tribunals using 
established legal procedures. Tribunals that do not use the duly established pro­
cedures of the legal process shall not be created to displace the jurisdiction 
belonging to the ordinaiy courts or judicial tribunals.

6. The principle of the independence of the judiciary entitles and requires the judi­
ciary to ensure that judicial proceedings are conducted fairly and that the rights 
of the parties are respected.

7. It is the duty of each Member State to provide adequate resources to enable the 
judiciaiy to properly perform its functions.

F r e e d o m  o f  E x p r e s s i o n  a n d  A s s o c ia t io n

8. In accordance with the Universal Declaration of Human Rights, members of the 
judiciaiy are like other citizens entitled to freedom of expression, belief, associ­
ation and assembly; provided, however, that in exercising such rights, judges 
shall always conduct themselves in such a manner as to preserve the dignity of 
their office and the impartiality and independence of the judiciaiy.

9. Judges shall be free to form and join associations of judges or other organisa­
tions to represent their interests, to promote their professional training and to 
protect their judicial independence.
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Q u a l if ic a t io n s , S e l e c t i o n  a n d  T r a in in g

10. Persons selected for judicial office shall be individuals of integrity and ability 
with appropriate training or qualifications in law. Any method of judicial selec­
tion shall safeguard against judicial appointment for improper motives. In the 
selection of judges, there shall be no discrimination against a person on the 
grounds of race, colour, sex, religion, political or other opinion, national or social 
origin, property, birth or status, except that a requirement that a candidate for 
judicial office must be a national of the country concerned shall not be consid­
ered discriminatory.

11. The terms of office of judges, their independence, security, adequate remunera­
tion, conditions of service, pensions and the age of retirement shall be adequate­
ly secured by law.

12. Judges, whether appointment or elected, shall have guaranteed tenure until a 
mandatory retirement age or the expiry of their term of office where such exists.

13. Promotion of judges, wherever such a system exists, should be based on objec­
tive factors, in particular ability, integrity and experience.

14. The assignment of cases to judges within the court to which they belong is an 
internal matter of judicial administration.
P r o f e s s i o n a l  S e c r e c y  a n d  I m m u n it y

15. The judiciary shall be bound by professional secrecy with regard to their delib­
erations and to confidential information acquired in the course of their duties 
other than in public proceedings, and shall not be compelled to testify on such 
matters.

16. Without prejudice to any disciplinary procedure or to any right of appeal or to 
compensation from the State, in accordance with national law, judges should 
enjoy personal immunity from civil suits for monetary damages for improper acts 
or omissions in the exercise of their judicial functions.
D i s c i p l i n e , S u s p e n s io n  a n d  R e m o v a l

17. A charge or complaint made against a judge in his/her judicial and professional 
capacity shall be processed expeditiously and fairly under an appropriate proce­
dure. The judge shall have the right to a fair hearing. The examination of the 
matter at its initial stage shall be kept confidential unless otherwise requested by 
the judge.

18. Judges shall be subject to suspension or removal only for reasons of incapacity 
or behaviour that renders them unfit to discharge their duties.

19. All disciplinary, suspension or removal proceedings shall be determined in accor­
dance with established standards of judicial conduct.

20. Decisions in disciplinary, suspension or removal proceedings should be subject 
to an independent review. This principle may not apply to 
the decisions of the highest court and those of the legislature in impeachment or 
similar proceedings.



A n n e x  II

T h e  UN 19 9 0  B a s i c  P r i n c i p l e s

O N  T H E  R O L E  O F  L A W Y E R S

The Eighth United Nations Congress on the Prevention of Crime and 
the Treatment of Offenders, at its meeting m Havana, Cuba, from 27 
August to 7 September 1990 adopted by consensus Basic Principles 
on the Role of Lawyers.
In its resolution 45/121 of 14 December 1990, the General Assembly 
“welcomed” the instruments adopted by the Congress and invited 
“Governments to be guided by them m the formulation of appropriate 
legislation and policy directives and to make efforts to implement the 
principles contained therein... in accordance with the economic, 
social, legal, cultural and political circumstances of each country.” In 
resolution 45/166 of 18 December 1990, the General Assembly wel­
comed the Basic Principles in particular, inviting Governments “to 
respect them and to take them into account within the framework of 
their national legislation and practice.”

Whereas in the Charter of the United Nations the peoples of the world affirm, 
inter alia, their determination to establish conditions under which justice can be main­
tained, and proclaim as one of their purposes the achievement of international co­
operation in promoting and encouraging respect for human rights and fundamental 
freedoms without distinction as to race, sex, language, or religion,

Whereas the Universal Declaration of Human Rights enshrines the principles of 
equality before the law, the presumption of innocence, the right to a fair and public 
hearing by an independent and impartial tribunal, and all the guarantees necessary 
for the defence of everyone charged with a penal offence,

Whereas the International Covenant on Civil and Political Rights proclaims, in 
addition, the right to be tried without undue delay and the right to a fair and public 
hearing by a competent, independent and impartial tribunal established by law,

Whereas the International Covenant on Economic, Social and Cultural Rights 
recalls the obligation of States under the Charter to promote universal respect for, 
and observance o f , human rights and freedoms,

Whereas the Body of Principles for the Protection of All Persons under Any 
Form of Detention or Imprisonment provides that a detained person shall be entitled 
to have the assistance of, and to communicate and consult with, legal counsel,

Whereas the Standard Minimum Rules for the Treatment of Prisoners recom­
mend, in particular, that legal assistance and confidential communication with coun­
sel should be ensured to untried prisoners,

Whereas the Safeguards guaranteeing protection of those facing the death 
penalty reaffirm the right of everyone suspected or charged with a crime for which 
capital punishment may be imposed to adequate legal assistance at all stages of the
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proceedings, in accordance with article 14 of the International Covenant on Civil and 
Political Rights,

W hereas adequate protection of the human rights and fundamental freedoms to 
which all persons are entitled, be they economic, social and cultural, or civil and 
political, requires that all persons have effective access to legal services provided by 
an independent legal profession,

Whereas professional associations of lawyers have a vital role to play in uphold­
ing professional standards and ethics, protecting their members from persecution and 
improper restrictions and infringements, providing legal services to all in need of 
them, and co-operation with governmental and other institutions in furthering the 
ends of justice and public interest,

The Basic Principles on the Role of Lawyers, set forth below, which have been 
formulated to assist Member States in their task of promoting and ensuring the prop­
er role of lawyers, should be respected and taken into account by Governments with­
in the framework of their national legislation and practice and should be brought to 
the attention of lawyers as well as other persons, such as judges, prosecutors, mem­
bers of the executive and the legislature, and the public in general. These principles 
shall also apply, as appropriate, to persons who exercise the functions of lawyers 
without having the formal status of lawyers.

A c c e s s  t o  L a w y e r s  a n d  L e g a l  S e r v ic e s

1. All persons are entitled to call upon the assistance of a lawyer of their choice to 
protect and establish their rights and to defend them in all stages of criminal 
proceedings.

2. Governments shall ensure that efficient procedures and responsive mechanisms 
for effective and equal access to lawyers are provided for all persons within their 
territory and subject to their jurisdiction, without distinction of any kind, such 
as discrimination based on race, colour, ethnic origin, sex, language, religion, 
political or other opinion, national or social origin, properly, birth, economic or 
other status.

3. Governments shall ensure the provision of sufficient funding and other 
resources for legal services to the poor and, as necessary, to other disadvantaged 
persons. Professional associations of lawyers shall co-operate in the organisation 
and provision of services, facilities and other resources.

4. Governments and professional associations of lawyers shall promote pro­
grammes to inform the public about their rights and duties under the law and 
the important role of lawyers in protecting their fundamental freedoms. Special 
attention should be given to assisting the poor and other disadvantaged persons 
so as to enable them to assert their rights and where necessary call upon the 
assistance of lawyers.

S p e c ia l  S a f e g u a r d s  in  C r im i n a l  J u s t i c e  M a t t e r s

5. Governments shall ensure that all persons are immediately informed by the com­
petent authority of their right to be assisted by a lawyer of their own choice upon 
arrest or detention or when charged with a criminal offence.
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6. Any such persons who do not have a lawyer shall, in all cases in which the inter­
ests of justice so require, be entitled to have a lawyer of experience and compe­
tence commensurate with the nature of the offence assigned to them in order to 
provide effective legal assistance, without payment by them if they lack suffi­
cient means to pay for such services.

7. Governments shall further ensure that all persons arrested or detained, with or 
without criminal charge, shall have prompt access to a lawyer, and in any case 
not later than forty-eight hours from the time of arrest or detention.

8. All arrested, detained or imprisoned persons shall be provided with adequate 
opportunities, time and facilities to be visited by and to communicate and con­
sult with a lawyer, without delay, interception or censorship and in full confi­
dentiality. Such consultations may be within sight, but not within the hearing, of 
law enforcement officials.

Q u a l if ic a t io n s  a n d  T r a in in g

9. Governments, professional associations of lawyers and educational institutions 
shall ensure that lawyers have appropriate education and training and be made 
aware of the ideals and ethical duties of the lawyer and of human rights and fun­
damental freedoms recognised by national and international law.

10. Governments, professional associations of lawyers and educational institutions 
shall ensure that there is no discrimination against a person with respect to entiy 
into or continued practice within the legal profession on the grounds of race, 
colour, sex, ethnic origin, property, birth, economic or other status, except that 
a requirement, that a lawyer must be a national of the country concerned, shall 
not be considered discriminatory.

11. In countries where there exist groups, communities or regions whose needs for 
legal services are not met, particularly where such groups have distinct cultures, 
traditions or languages or have been the victims of past discrimination, 
Governments, professional associations of lawyers and educational institutions 
should take special measures to provide opportunities for candidates from these 
groups to enter the legal profession and should ensure that they receive training 
appropriate to the needs of their groups.

D u t ie s  a n d  R e s p o n s ib il i t ie s

12. Lawyers shall at all times maintain the honour and dignity of their profession as 
essential agents of the administration of justice.

13. The duties of lawyers towards their clients shall include:
(a) Advising clients as to their legal rights and obligations, and as to the work­

ing of the legal system in so far as it is relevant to the legal rights and oblig­
ations of the clients;

(b) Assisting clients in every appropriate way, and taking legal action to protect 
their interests;

(c) Assisting clients before courts, tribunals or administrative authorities, where 
appropriate.



331 The UN 1990 Basic Principles on the Role o f the Lawyers

14. Lawyers, in protecting the rights of their clients and in promoting the cause of 
justice, shall seek to uphold human rights and fundamental freedoms recognised 
by national and international law and shall at all times act freely and diligently 
in accordance with the law and recognised standards and ethics of the legal pro­
fession.

15. Lawyers shall always loyally respect the interests of their clients.

G u a r a n t e e s  f o r  t h e  F u n c t i o n in g  o f  L a w y e r s

16. Governments shall ensure that lawyers (a) are able to perform all of their pro­
fessional functions without intimidation, hindrance, harassment or improper 
interference; (b) are able to travel and to consult with their clients freely both 
within their own countiy and abroad; and (c) shall not suffer, or be threatened 
with, prosecution or administrative, economic or other sanctions for any action 
taken in accordance with recognised professional duties, standards and ethics.

17. Where the security of lawyers is threatened as a result of discharging their func­
tions, they shall be adequately safeguarded by the authorities.

18. Lawyers shall not be identified with their clients or their clients causes as a result 
of discharging their functions.

19. No court or administrative authority before whom the right to counsel is recog­
nised shall refuse to recognise the right of a lawyer to appear before it for his or 
her client unless that lawyer has been disqualified in accordance with national 
law and practice and in conformity with these principles.

20. Lawyers shall enjoy civil and penal immunity for relevant statements made in 
good faith in written or oral pleadings or in their professional appearances 
before a court, tribunal or other legal or administrative authority.

21. It is the duty of the competent authorities to ensure lawyers access to appropri­
ate information, files and documents in their possession or control in sufficient 
time to enable lawyers to provide effective legal assistance to their clients. Such 
access should be provided at the earliest appropriate time.

22. Governments shall recognise and respect that all communications and consulta­
tions between lawyers and their clients within their professional relationship are 
confidential.

F r e e d o m  o f  E x p r e s s i o n  a n d  A s s o c ia t io n

23. Lawyers like other citizens are entitled to freedom of expression, belief, associ­
ation and assembly In particular, they shall have the right to take part in public 
discussion of matters concerning the law, the administration of justice and the 
promotion and protection of human rights and to join or form local, national or 
international organisation and attend their meetings, without suffering profes­
sional restrictions by reason of their lawful action or their membership in a law­
ful organisation. In exercising these rights, lawyers shall always conduct them­
selves in accordance with the law and the recognised standards and ethics of the 
legal profession.
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P r o f e s s i o n a l  A s s o c ia t io n s  o f  L a w y e r s

24. Lawyers shall be entitled to form and join self- governing professional associa­
tions to represent their interests, promote their continuing education and train­
ing protect their professional integrity. The executive body of the professional 
associations shall be elected by its members and shall exercise its functions with­
out external interference.

25. Professional associations of lawyers shall co-operation with Governments to 
ensure that everyone has effective and equal access to legal services and that 
lawyers are able, without improper interference, to counsel and assist their 
clients in accordance with the law and recognised professional standards and 
ethics.

D is c ip l in a r y  P r o c e e d i n g s

26. Codes of professional conduct for lawyers shall be established by the legal pro­
fession through its appropriate organs, or by legislation, in accordance with 
national law and custom and recognised international standards and norms.

27. Charges or complaints made against lawyers in their professional capacity shall 
be processed expeditiously and fairly under appropriate procedures. Lawyers 
shall have the right to a fair hearing, including the right to be assisted by a 
lawyer of their choice.

28. Disciplinary proceedings against lawyers shall be brought before an impartial 
disciplinary committee established by the legal profession, before an indepen­
dent statutory authority, or before a court, and shall be subject to an indepen­
dent judicial review.

29. All disciplinary proceedings shall be determined in accordance with the code of 
professional conduct and other recognised standards and ethics of the legal pro­
fession and in the light of these principles.
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