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E ditoria l

L ooking th ro ugh  form er Y earbooks of the C entre for the 
Independence of Judges and Lawyers, the universal and endur
ing character of the themes relating to that independence is read
ily  apparent. This being the 21st year of the Centre’s work, it is 
appropriate for this Yearbook to remind us that the universality 
of the issues dealt w ith by the Centre is such that its work may 

~ never be completed.

One change concerning these themes in recent years, however, is 
that they  are more than ever being discussed, debated  and 
sought after. W ith the demise of many totalitarian regimes, the 
spread of democracy and the globalization of the economy and 
the law, the social and political value of independence in judges 
and lawyers has received enhanced public attention.

There are ironies associated w ith this. In countries seeking to 
develop along democratic lines, there may be occasion for con
stant struggles to obtain respect for the necessary conditions of 
independence in w hich law  can tru ly  ru le. Yet in developed 
countries that owe so many of their achievements to the stability 
of the rule of law, the same conditions of independence constant
ly  lack full appreciation and m ay even be under challenge and 
attack.

The universal lesson is that where people w ish to be ruled by the 
laws they have made, they must be both aware of and stand up 
for the conditions of independence which enable decisions to be 
made tru ly  in accordance w ith those laws. The papers in this 
Yearbook illustrate particular aspects of that ongoing endeavour 
around the world.

Public knowledge of the political value of independence is vital. 
It is sometimes sadly true that it is only the judges and lawyers 
themselves who are asserting that value. Yet the principles of



independence for which the Centre stands are not for the benefit 
of lawyers and judges. Rather they are a  fundamental principle 
of political organisation providing protection to a  people against 
the “raw ” exercise of power. Public understanding of this is 
therefore n ecessary  to the endurance of the po litica l va lue  
attached to the principles.

For that reason this Yearbook contains papers which look at the 
operation of judicial independence from the perspective of both 
the w ider political context in which the principles are asserted 
and from the viewpoint of the public.

The democratic setting of the principles has been the focus of 
two significant meetings during the year. The first was the First 
Arab Conference on Justice, held in Beirut. The second was the 
issue of the Latimer House Guidelines for the Commonwealth on 
Parliamentary Supremacy and Jud ic ia l Independence. This was 
the product of w ork of representatives of the Commonwealth 
Parliamentary Association, the Commonwealth M agistrates' and 
Ju d ges ’ Association, the Commonwealth Law yers’ Association 
and the Commonwealth Legal Education Association. The for
mer frankly acknowledged that “the judiciary’s capacity to be a 
substantial power in Arab countries and to be an active party in 
entrenching democratic principles and the rule of law  is pending 
on the progress of democratic development and respect for the 
law, including the subjection of the main powers to it”. The pre
amble to the latter recalled the renewed commitment of the 1997 
Commonwealth Heads of Government M eeting to the H arare 
Principles and the M illbrook Commonwealth Action programme 
which included commitment to the fundamental political values 
of “democracy; [and] democratic processes and institutions... 
The Yearbook draws attention to the content of these two new 
expressions of principle, which are reproduced in this volume as 
texts.

In doing so it is not the intention of the Yearbook that it should 
suggest the principles of judicial and professional independence 
are entirely the product of Western democratic political thought.



The Yearbook therefore opens w ith a  challenging presentation 
by Justice Amerasinghe of Sri Lanka in which he evokes ancient 
sources of ju d ic ia l independence in the faiths and practices 
acknowledged outside Western histoiy.

The public context in which the principles operate continues as a 
theme of this Yearbook. In the Latimer House Guidelines it is 
stated that among the “accountability mechanisms” for the judi
ciary is public criticism. There it is asserted that "legitimate pub
lic  critic ism  of ju d ic ia l perform ance is a  means of ensuring 
accountability”. Furthermore it is said “crim inal law  and con
tempt proceedings are not appropriate mechanisms for restrict
ing legitimate criticism of the courts”.

This role of public criticism is among themes examined in the 
next paper by Justice Robert Nicholson of Australia under the 
title of “Capturing and M aintain ing Public Confidence in the 
Courts”. It focuses on an issue that has received particular atten
tion recently in both Australia and the United States. The foun
dation of the issue is that while it is essential to the capture of 
public confidence that courts deliver justice, that alone is no 
longer enough to secure the level of public confidence which the 
courts must maintain.

Central to the maintenance of confidence, however, remains the 
proper perform ance of the ju d ic ia l function. In the B eiru t 
Declaration, considerable attention is directed to the issue of 
qualification  and tra in in g  of jud ges . In the Latim er House 
Guidelines it is said “a  culture of judicial education should be 
developed”. The culture, it is declared, “should include the teach
ing of the law, judicial skills and the social context, including eth
nic and gender issues”. Those issues are examined by Justice  
M ichael Kirby in his paper on judicial training in the context of 
the common law  world.

The Beirut Declaration extols the view  that “the public prosecu
tion shall be considered a branch of the ju d ic ia ry ”. B y  this 
means it is sought to both protect the independence of the



prosecution and safeguard the courts from the loss of indepen
dence in prosecution. The Arab concern is mirrored in Northern 
Ireland and in South Africa. Papers by Peter Charleton SC  and 
Paul M cDermott BL and also D irk van Zyl Sm it and Esther 
Steyn discussed issues arising in relation to the principles of 
independence in the context of crim inal jurisd iction in those 
countries. These papers, as w ell as Ju s tic e  M ich ae l K irb y ’s 
paper, were presented during the Workshop o f  Expert,) on the Review 
o f  Crim inal Ju stice  in Northern Ireland, that was held in Belfast on 
8 and  9 J u n e  1999. The W orkshop  w as o rg an iz ed  b y  
the International Commission of Ju rists (IC J) and its Centre for 
the Independence of Judges and lawyers (C IJL ), in cooperation 
with the Committee on the Administration of Justice  (C A J) and 
the Centre for International and Comparative Human Rights 
Law of Queen’s University, Belfast, with the aim of supporting 
the review of criminal justice that started in the context of the 
Good Friday Peace Agreement.

The Beirut Declaration recognizes that democracy may progress 
“with difficulty". Developing countries are very aware of the link 
between their development and the successful establishment in 
the public mind of the principles of judicial independence. Two 
papers focus on recent experience in that respect. The first is by 
the Chief Justice  of Zimbabwe, Justice Gubbay. The second is 
by Jam es Apple formerly of the United States Federal Jud ic ia l 
C en tre  and  now  P re s id en t of the In te rn a tio n a l J u d ic ia l  
Academy. He has had considerable experience in implementing 
program m es in the new ly independent countries of Eastern 
Europe.

There are also instances where the existence of judicial indepen
dence in one part of the world may act as an exemplar for adja
cent countries. Former Chief Justice S ir Thomas Eichelbaum in 
his contribution addresses issues in relation to the Pacific area 
adjacent to New Zealand.

The result, it is hoped, is that the Yearbook w ill both evidence 
the universality of issues concerning judicial and legal indepen



dence as w ell as demonstrate the liveliness of the present day 
debate concerning it. If discussion, articulation and espousal are 
good guides, the merits of the principles do not lack apprecia
tion. The lesson of the Yearbook, however, must be that that 
endeavour should be an unceasing one.

Robert D Nicholson 
Ju stice  o f the F ederal C ourt o f A u stra lia  

Yearbook G ueJt E ditor 
January 2000



Judicial Independence 
A n Enduring, W idespread Social Value

b
A.R.B. Amera^inghe '

In trod u ction
In August 1997, I delivered a paper on “Jud ic ia l Independence — 
Some Core Issu es” a t the A u stra lian  In stitu te  of Ju d ic ia l 
Administration Asia-Pacific Courts Conference.2 In my intro
duction, I observed that the underlying concepts relating to judi
c ia l in dep endence had  deep and  w id esp read  roots. I w as 
somewhat surprised by the number of questions addressed to me 
on that matter. It seems to have been erroneously assumed by 
some persons that judicial independence was a  concept that had 
been invented and made over to their dominions, territories, 
colonies and dependencies by the British.^ The limited purpose 
of this paper is to briefly refer to some Asian sources like the 
Dharmcuiitrad, ancient and m ediaeval chronicles, rock inscrip
tions and lite ra iy  works of India and Sri Lanka as w ell as some 
West Asian sources, like the Bible, the Qur’an and the Pahlavi 
Texts, which show that the concept of judicial independence has 
very much older roots and that they were found in many com
munities: I have had to link the old ideas to later, perhaps more 
familiar, expressions and explanations of the standards aimed at.

1 Judge of the Supreme Court and Chairman of the Law Commission of 
Sri Lanka.

2 For an edited version o f the paper, see (1977) 7 Jo u rn a l of Ju d ic ia l 
Administration, ed. Greg J .  Reinhardt, pp. 74-82.

3 See A.R.B. Amerasinghe, The L egal H eritage of S r i Lanka, The Royal 
Asiatic Society of Sri Lanka, Colombo, (1999).



But this has been kept to a  minimum, for I am not in this paper 
undertaking a  discussion of the subject of judicial independence 
today.

"Independence and Im p artia lity”
Sometimes distinctions are drawn between ‘independence’ and 
‘im partiality’ that are seen as distinct values, or requirements of a 
judicial system. ‘Independence’, it has been said , connotes not 
merely a  state of mind or attitude in the exercise of judicial func
tions, but a  status or relationship to others, particu larly to the 
executive branch of the government, that rests on objective con
ditions or guarantees. ‘Impartiality’, it has been said, refers to a 
state of mind or attitude of a  judge in relation to the issues and 
the parties in a  particular case. Although they are distinguish
able, the concepts are related . As Lord Bingham® observed, 
there is: “... a  very close blood-tie between them: for a  judge who 
is impartial, deciding each case on its merits as they appear to 
him, is of necessity independent.” It has also been said6 that a 
lack of independence could be considered a good indication of a 
lack of im partiality. Eventually, in my view, it comes down to 
this: a  judge must have been, and must be seen by the public to 
be, fair. Jo h n  P. M ackenzie'7 observed: “Ju s t  as the indepen
dence and im partiality of a  Court seem to go together, so it is 
hard to separate a  Court’s independence from an attack on its

4 R. V. Valente (No. 2) (1985) 23 CCC (3d) 193; 24 D LR  (4th) 161; 
[1985] SC R  673, per Le Dam J .

5 The Rt. Hon. Lord Bingham o f C ornhill, L ord  C hief Ju stice  of 
England, "Judicial Independence”, A nnual Ju d ic ia l Studied Board Lecture, 
5th November, 1996, p. 5.

6 Greene, "The Doctrine of Judicial Independence Developed by the 
Supreme Court of Canada”, 26 Odoode H a llL .J . (1988) 177 at 194.

7 The Appearance of Justice, Charles Scribner's Sons, New York, (1974), 
p .  207.



ability to be fair.” A  very long time ago, N arada said8: “Either the 
jud icial assembly must not be entered at all, or a  fair opinion 
delivered. That man who either stands mute or delivers an opin
ion contrary to justice is a sinner.” A judgment decided in an 
improper manner was subject to review.9

The idea of sin m ay no longer be relevant, but the concept of 
p u b lic  a c c o u n ta b ility  rem ain s. T here ought to be a  to ta l 
approach comprising all aspects of a  fair trial if “judicial indepen
dence” is to be addressed in a  balanced manner so that, from the 
point of view of the public in general and litigants in particular, it 
m ay be regarded as adequate. However, judges may find it more 
comfortable, and therefore in their discussions usually tend to 
focus almost exclusive attention on freedom from direct or indi
rect government interference.

M onarchs w ere  E x p ected  to  R ule Im partia lly
In India'® and in S ri Lanka, the monarch was the fountainhead 
of justice — Dharmapravartaka. The old chronicles of Sri Lanka 
always refer to a  good monarch as one who reigned “righteously 
and im partia lly” — daham in sem en, practising the tenfold royal 
virtues - dasa-raja-dharma . 11 Ruling “righteously” meant that the 
monarch rightfully, conscientiously and im partially discharged 
his or her judicial functions.^ In the advice of ministers to the

8 The Independent, 90 S.B.E., op. cit. note 15 below, Vol. XXXIII, p. 380.
9 Narada, S.B.E., op. cit. note 15, Vol. XXXIII., p. 235.
10 Narada, 111.6, S.B.E. op.cit. note 15, Vol. XXXIII, p. 37. Cf. Manu, 

IX. 234, S.B.E. op. cit. note 15, Vol. XXV, p. 383, who said the King 
must "re-settle” the matter and fine the judge.

11 Cf. Proverbs, 16.13: “Righteous lips are the delight of kings ; and they 
love him that speaketh right.”

12 Saddh arm aratn avaliya, ed. D.B. Jayatilake, Lankabhinavavisurutu  
Press, Colombo, (1963), p. 239; M.B. Ariyapala, Society in M ediaeval 
Ceylon, Dept, of Cultural Affairs, Colombo, 1956, pp. 48, 123.



ru ler of Rohana, Kakavanna Tissa (Kavan Tissa) (circa 250 — 
150 B.C.), it was said that a monarch was required to rule “right
ly  and im partially”.13 Judges appointed by the monarch were 
expected to do likewise, for officials exercising judicial authority 
were regarded as monarch s. In the Galpota slab-inscription, 
King Nissankamalla (1187-1196 A.D.) stated: "The appearance 
of an im partial king should be welcomed as the appearance of 
the Buddha.”15 In Sri Lanka, where Buddhism has been the reli
gion of the state since the rule of King Devanampiyatissa (250- 
210 B.C.), there could be no stronger w ay of stating that judicial 
impartiality was of paramount concern.

The A p p oin tm en t and Q ualifications o f  Ju d ges
It is a  self-evident proposition that the public can be expected to 
repose confidence in judges on ly if  th ey  have certain  basic 
accomplishments and qualities that fit them to sit in judgment. In 
ancient India, during Vedic times, judicial powers were exercised 
prim arily by the head of a  village (G ramani) or guild groups, 
assisted by the elders. These judges were neither appointed nor 
elected but reached their positions by some sort of common 
acquiescence, based on the respect of the community to which 
they belonged. It is doubtful whether the King had any authority 
to meddle in ord inaiy disputes. His authority to interfere might 
have arisen if there was a  question of public importance, such as 
a serious violation of the sacred law  (D barma)  which he was

13 Sad h arm alam k araya , ed. B. Sraddhatissa Thera, Panadura Press, 
Ceylon, (B.E. 2478), p. 452.

14 Sam anthapadadika, ed. Simon Hevavitharana, p. 222.
15 E p ig rap b ia Z ey lan ica , V ol. II, ed. and tr . b y  D .M . De Z. 

Wickramasinghe, Oxford Univ. Press, (1928), p. 121.



obliged to m aintain. G radually, however, b y  the time of the 
Dhannadutrad, ' ̂  the decision of other matters ( vyavahara)  was 
taken over by the King, and in the discharge of his duties he was 
assisted in his court (the K ing’s sabba) by dabhadadad (judge- 
assessors) appointed by the King. Besides these appointed mem
bers of the court, any learned Brahmana who came into court 
could take his place in the dabha and it would be his right and 
du ly to give his opinion, whether appointed or not (niyukto ’niyuk
to va). Other tribunals such as the Kulad, Srenid, Pug ad, Vratad and 
Ganad also exercised judicial functions, from which appeals lay  to 
the King’s Court and to the King himself. Eventually, the judicial 
au th o rity  of the K ing cam e to be d e lega ted  to perm anent 
judges.*'7 Requiring emphasis is the fact that judges, whether 
nominated by  the people or appointed by the monarch, were 
people in whom the public had confidence by reason of their 
learning, experience, wisdom, and good conduct. Apastamba'^ 
said: “M.en of learning and pure descent, who are aged, clever in 
reasoning and careful in fulfilling the duties of their caste shall be 
judges in lawsuits.” N arada19 said: “Let the king appoint as men 
of a  court of justice, honourable men of tried integrity who are 
able to bear, like good bulls, the burden of the administration of 
ju s t ic e .” “The m em bers of a ro ya l court of ju stice  m ust be 
acquain ted w ith  the sacred law  and w ith ru les of prudence, 
noble, veracious and im partial . . . ” The chief judge, he said2®,

16 Although M ax M uller advanced the assertion that the works of the 
Dharmadutrad like those of Manu were written in 600-200 B.C., it has 
been said that “It seems no longer advisable to limit the production of 
Sutras to so short and so late a period”: G. Buhler, The L am  of M anu, in 
The Sacred Bookd of the Eadt,- 50 volumes — ed. F. M ax Muller, Motilal 
Banarsidass, Delhi, 3rd reprint, (1970), (cited in this paper as S.B.E.), 
Vol. XXV, p. xxii.

17 N.C. Sen-Gupta, Evolution of Ancient Indian Law, Tagore Law Lectures 
1950, Arthur Probsthain, London, (1953).

18 II, 11, 29.5, S.B.E. op.cit. note 15, Vol. II, p. 170.
19 III.4 & 5, S.B.E. op.cit. note 15, Vol. XXXIII, pp. 36-37.
20 S.B.E. op. cit. note 15, Vol. XXXIII, p. 250.



“m ust be a  B rahm an, tho rough ly  versed  in  the Vedas and 
Ve dan gas, instructed in sacred learning and of religious conduct, 
tranquil-m inded , unam bitious: Fond of veracity , pure, able, 
delighting in the welfare of all sentient beings . . . ” M anu21 said: 
“When he is tired with the inspection of the business of men, let 
him place on the seat of justice his chief minister, who must be 
acquainted w ith the law, wise, self-controlled, and descended 
from a noble fam ily.” He also said22: “But if  the king does not 
personally investigate the suits, then let him appoint a learned 
Brahmana to try  them.” Brihaspati23 said: “M en qualified by the 
performance of devotional acts, strictly veracious and virtuous, 
void of w rath  and covetousness, and fam iliar w ith legal lore, 
should be appointed by the ruler as judges (or assessors of the 
court).”

The M ahad up in a - J a ta k a ^  re fers to some of the dan gers of 
appointing an insufficiently qualified person, or an upstart or 
parvenu as a judge. Apart from other considerations concerning 
public confidence arising from the obvious fact, as stated in the 
ancient records, that “only a  person who knows the law  can pass 
a  ju st sentence,” there w as also a suspicion ra ised  when an 
unqualified person was appointed: Was the appointing authority 
hoping for a  return of the favour thereby, as in the notorious case 
of Chief Ju stice  Jeffreys in comparatively more recent times, 
casting public doubt on the independence of the judge? Deciding 
that a  particular person is not sufficiently qualified is invariably a 
debatable matter. However, where the appointment in question 
has been made by the executive branch of government, a  debate 
on the appointment of a  particular judge m ay raise the question 
whether the appointee is likely to be influenced by party political

21 VII. 141, op. cit. note 15, p. 238.
22 VTII.9, S.B.E. op.cit. note 15, p. 254.
23 1.19, S.B.E. op.cit. note 15, Vol. XXXIV, p. 279.
24 The Ja tak a  or Storied of the Buddhas Former Birthd, ed. E.B.Cowell, 1895, 

Cambridge Univ. Press, reprinted in 1994 by M otilal Banarsidass 
Publishers Private Ltd., Delhi, Ja tak a  No. 77, Vol. I, pp. 187-193.



or such extraneous considerations rather than the merits of a 
case.

Pragmatic reasons, including the need to provide geographical 
access to justice and efficiency in the disposal of matters, among 
other things, in the context of demographic factors, in terms of 
numbers and dispersal, necessitated the appointment of perma
nent judges from the earliest times. The origin of the court sys
tem of Judaism  is instructive in that regard. Moses, it is said, 
“sat to judge the people and the people stood about Moses from 
m orning u n til the even ing”. O bserv ing th at sing le-handed  
administration of justice was unsatisfactory, Jethro, the father- 
in-law of Moses, said: “W hat you are doing is not good. You and 
the people w ith you w ill w ear yourselves out, for the thing is too 
heavy for you; you are not able to perform it alone, Listen now 
to my voice; I w ill give you counsel, and God be with yo u ! You 
w ill represent the people before God, and bring their cases to 
God; and you shall teach them the statutes and the decisions, and 
make them know the w ay  in which they must w alk  and what 
they must do. Moreover, choose able men from all the people, 
such as fear God, men who are trustworthy (men of truth) and 
who hate (covetousness) a  bribe; and place such men over the 
people as ru lers of thousands, of hundreds, of fifties, and of 
tens.25 And let them judge the people at all times; every great

25 Divisions of this kind are also referred to in the records of ancient and 
mediaeval India and Sri Lanka. Manu , op. cn. note 13, VII. 115 says: 
“Let him appoint a lord over each village, as well as lords of ten vil
lages, lords of twenty, lords of a hundred, and lords of a thousand. 
"Manu, op. cit., note 15, (VII. 124), refers to the rights of the ruler of 
ten villages, twenly-five Kulas, the superintendent of a hundred villages 
and the lord of a thousand. There was an integrated system of reporting 
crimes between these units: Manu, op. cit. note 15, VIII. 116-117 . See 
also the Vevalketiya slab inscription o f the Sri Lankan monarch Udaya 
IV (946-954 A.D.) which refers to the legal duties of an administrative 
unit of ten villages — daaagama. Epigrapbia Zeylanica, Vol. I, ed. and tr. 
D.M. De Z. Wickremasinghe, Oxford Univ. Press, (1912), p. 241 sq.; 
Sirimal Ranawella “Vevalkatiya slab inscription and its copies”, Sri 
Lanka Historical Association, Colombo, (1966).



matter they shall bring to you, but any small matter they shall 
decide themselves; so it w ill be easier for you. If you do this, and 
God so commands you, then you w ill be able to endure, and all 
this people w ill go their place in peace.” Moses responded posi
tively:2  ̂ “And at that time I said to you, I am not able alone to 
bear you; the Lord your God has multiplied you, and behold, 
you are this day as the stars of heaven for multitude ... How can
I bear alone the w eight and burden of yo u  and yo u r strife? 
Choose wise, understanding and experienced men, according to 
your tribes, and I w ill appoint them as heads over y o u .. .”2^

Among other things, judges had to know the “statutes and deci
sions” — they had to be learned in the law  — and they had to be 
“w ise , u n d e rs ta n d in g  an d  e x p e r ie n c e d ” p e rso n s . T h is is  
expressed in other systems as well. In 1215, M agna Charta said: 
“We w ill not make any justiciaries, constables sheriffs or bailiffs 
but from those who understand the law ”. But judges had to have 
other qualifications as well. Manu said: “They declare that king 
to be a  just inflicter of punishment, who is truthful, who is wise, 
and who knows the respective value of virtue, p leasure, and 
w ealth .”28 “A king who properly inflicts punishment prospers 
w ith respect to those three means of happiness, but he who is 
voluptuous, partial and deceitful w ill be destroyed, even through 
the unjust punishment which he inflicts”.29 “Punishment cannot 
be inflicted justly by one who has no assistant, nor by a  fool, nor 
by a  covetous man, nor by one whose mind is unimproved, nor 
by one addicted to sensual pleasure.”30 “By him who is pure and

26 Exodus: 18,13-26.
27 Deuteronomy, 1:9-15.
28 S.B.E. op.cit. note 15, Vol. XXV, VII. 26.
29 Manu, VII.26, op.cit. note 15, p. 220.
30 Manu, VII.30, op. cit. note 15, p. 220.



faithful to his promise, who acts according to the law, who has 
good assistants and is wise, punishment can be justly inflicted.”3*

Judges were required to be persons who not only understood 
the law  of the realm, but were also “w ell disposed to observe 
it .”3̂  They were, as we have seen, Apastamba said, expected to 
be persons “careful in fulfilling” their duties. They were expected 
to be “trustworthy”. Jam es E. Priest33 has pointed out that the 
rabbinical view of the judges appointed by Moses included the 
appointm ent of persons of “ab ility ” and persons “of tru th ”. 
“These are people commanding confidence; who are deserving 
that one should re ly  Upon their words — appoint these as judges 
because on account of this their words w ill be listened to.”

A person is likely to “be listened to” if that person has the moral 
authority to sit in judgment. Romans 2.1 says: “Therefore thou 
art inexcusable, O man, whosoever thou art that judgest another, 
thou condemnest thyself; for thou that judgest does the same 
thing.” John 8:7 says: “[H ]e that is without sin among you, let 
him first cast a stone”. As we have seen, M anu insisted that per
sons who were "voluptuous” or "addicted to sensual pleasure” 
ought not to be appointed as judges. Plato3̂  said: " ... the hon
ourable mind which is to form a healthy judgment should have 
had no experience or contamination of evil habits when young ... 
he should have learned to know of evil, not from his own soul, 
but from late and long observation of the nature of evil in others: 
knowledge should be his guide, not personal experience ... that 
is the ideal of a  judge ... the virtuous, and not the vicious man 
has wisdom M any years later, in a letter written to George 
W hythe in Ju ly  1776, Thomas Jefferson said: “Judges ... should

31 Manu, VII.31, op.cit. note 15, p. 221.
32 Magna Charta.
33 Governmental and Ju d ic ia l Ethicd in the Bible and Rabbinic Literature, KTAV  

Publishing House, New York, 1980, p. 83, note 22.
34 Republic, III.409, in The Dialogued of Plato, tr. B. Jowett, Oxford Univ. 

Press, 3rd ed. (1892), Vol. Ill, p. 97.



always be men of learning and experience in the laws, of exem
plary morals, great patience, calmness and attention; their minds 
should not be distracted with jarring interests: they should not 
be dependent upon any man or body.”35 M ore recently, S ir 
Alfred (later Lord) Denning said that a  judge should be beyond 
reproach and that people should not be able to point a  finger of 
scorn saying: "Who made thee a  ruler and judge over us.” "Such 
scornful rem arks destroy the confidence which people should 
have in the judges.”3^

Im m oral B ehaviour and  Independ ence
Apart from moral authority, there is also the possibility that a 
ju d g e ’s independence m ight be affected  b y  his crim in a l or 
immoral behaviour, for he m ay be subject to blackmail or other 
pressures on the part of those who m ay know of his misconduct. 
As we have seen wise persons throughout the ages, for good rea
son, as experience has shown, have said that persons whose 
moral lives were questionable should not be (1) appointed to, or 
(2) permitted to continue on, the Bench. W hile people in a  more 
tolerant age were, it seems, settling down to accepting the posi
tion that a  judge’s sexual life is his or her own business, in 1996, 
the prem ature retirem ent and suicide of M r. Ju s t ic e  D avid

35 Simon Jam es & Chantal Stebbings, A D ictionary of L egal Quotations, 
Croom Helm, London, 1987, p. 67; Cf. Shirley Abrahamson citing 
Adams “On Governm ent” in the Foreward to Shaman, Lubet and 
Alfini, op.cit., note 31, p. ix.

36 Sir Alfred Denning, The Road to Justice, London, Stevens & Sons Ltd., 
1955, pp. 30-32. On the question of morals and personal misbehaviour, 
see Shimon Shetreet, Judges on T ria l, Amsterdam, N orth-H olland  
Publishing Co., (1976), pp. 62, 63, 65, 272, 274, 275, 277, 280, 282, 
284; see also Je ffre y  M. Shaman, Steven Lubet, Jam es J .  Alfini, 
Ju d ic ia l Conduct and Ethics, Michie, Charlottesville, Virginia, 2nd ed., 
(1990), pp. 91-93, 306, 309-315, 335-340, 348-351, 352-353.



Yeldham of the Supreme Court of New South Wales re-opened 
the question of morals and judicial independence.37 The Sydney 
M orning Herald of December 9, 1996, said:

.there is evidence he conducted himself in such a w ay as 
to lay  himself open to blackmail or improper influence... 
There is no evidence that his work as a  judge was compro
mised in this way. But the question cannot simply be left 
hanging.

W hen public confidence in one judge is shaken, public 
confidence in the judiciary as a  whole is affected. That is 
the other side of the judicial independence coin. . . . ”

F reedom  from  E x tern a l P ressure
Jun ius observed38 : “A judge under the influence of government, 
m ay be honest enough in a  decision of private causes, ye t a  trai
tor to the public.” S ir George Jeffreys, it is said, as Chief Justice 
of England, was perceptive, able and usually impartial; however, 
"his judicial brutality and manifest unfairness in his zealous pur
suit of the Crown’s interest earned him a  lasting reputation as the 
very worst judge that ever disgraced Westminster H all.”39 Lord 
Denning said that judges should not be “diverted from their duty 
by any extraneous influences; nor by hope of reward nor by fear 
of penalties; nor by flattering praise nor by indignant reproach”, 
for it is the “sure knowledge of this that gives the people their

37  See R ichard Evans, “Yeldham  -  “A w kw ard  Questions Rem ain”, 
A ustralian  Lawyer, Vol. 32 No. 1, February, 1997, p. 10; Sydney Morning 
Herald, 1 November 1996.

38 Letters, No. 1, 21 January, 1769, in James and Stebbings, op. cit. note
34 , p. 52.t.

39 A .W .B . S im pson, B io g rap h ica l D ictio n ary  o f the Common Law , 
Butterworths, London, (1984), p. 275.



confidence in the judges."40 Lord Bingham/1 said: “Any mention 
of judicial independence must eventually prompt the question: 
independent of what? The most obvious is, of course, indepen
dent of government. I find it impossible to think of any w ay in 
which judges, in their decision-making role, should not be inde
pendent of government. But they should also be independent of 
the legislature, save in its law-making capacity. Judges should 
not defer to expressions of parliam entary opinion, or decide 
cases with a  view either to earning parliamentary approbation or 
avoiding parliamentary censure. They must also, plainly, ensure 
that their im partiality is not undermined by any other associa
tion, whether professional, personal commercial or whatever." In 
1985, the United N ations D eclaration on the B asic P rin cip les on the 
Independence o f  the Jud icia ry  stated as follows: “The judiciary shall 
decide matters before them impartially, on the basis of facts and 
in accordance w ith the law  without any restrictions, improper 
influences, inducem ents, pressures, th reats or in terferences 
direct or indirect, from any quarter or for any reason.”

A person whose appointment to the Bench is not based on merit 
but upon other considerations, could hard ly  be trusted to be 
im partial, as Je ffreys demonstrated in a  rather extreme way. 
Such appointments “lower the status of the judiciary and create a 
climate for interference with the necessary independence of the 
judiciary.”42

In ancient and mediaeval times, when the concept of the separa
tion of powers was unknown and there were no constitutional 
assurances guaranteeing security of tenure, it has been suggested 
th a t ju d ic ia l independence w as of lit t le  or no im portance,

40 The Rt. Hon. Lord Denning, Master of the Rolls, W hat N ext in the Law, 
Butterworths, London, (1982) , p. 310.

41 Op. cit. note 4, p. 7.
42 Martin L. Friedland, A Place A part: Jud icia l Independence and Accountability 

in Canada, Canadian Judicial Council, (1995), p. 233.



especially in matters involving the state. However, these matters 
have not necessarily ever been decisive.

For instance, it has been pointed o u t^  that the Qur’an gives peo
ple the right to differ from their rulers, the verdict of Allah and 
His M essenger being taken as final. “This clearly implies that 
there must be some institution for deciding such disputes in the 
light of the Q ur’an and the Sunnah. In other words, the judiciary 
in an Islamic State must be independent, competent and bold 
enough to give an impartial verdict irrespective of the position 
and the power of the parties.” In his study of the life and work of 
the fam ous S p an ish  M a lik i ju r is t , Abu Ish aq  a l-S h a t ib i, 
M aso o d ^  po inted out th a t in M uslim  Spain , although the 
Sultan, and the wazirs as well, sometimes interfered in the admin
istration of justice, yet the qadi al~janm’a, who was responsible for 
the administration of justice, enjoyed great prestige and power in 
the political structure, perhaps partly on account of his belong
ing to the religious elite. Qadi al-Nubahi s success in prosecuting 
the powerful wazir Ibn al-Khatib, is offered as an example of the 
powers of the qadi in Muslim Spain. The judge had no executive 
power: But it was the duty of the Sultan to support a qadi’s judg
ment w ith his executive powers. Muhammed Zafrullha Khan , 
sometim e P resid en t of the In tern atio n al C ourt of Ju s t ic e , 
observed that the office of qadi “has throughout been held in 
high honour and enjoyed great prestige in Muslim lands.” Ju s t  
ru lers themselves despised subservient judges. It is said that 
when the Caliph Omar who had a lawsuit against a J e w  went 
before the qadi (judge), the latter rose in his seat out of deference 
to Omar. Omar regarded this as an unacceptable manifestation

43 Sayyid Abul A ’la Maududi, The Islam ic Law and Constitution, Taj Co., 
Delhi, (1986), pp. 182-183, citing Taftiim-al-Our'an, Vol. I, pp. 363
366.

44  M. K halid  M asood, Islam ic  L eg a l Philosophy, In ternational Legal 
Publications, Delhi, (1989), esp. at pp. 14, 47, 52, 77.

45 Human Rights, The London Mosque, (1967), p. 132.



of subservience and dismissed the judge at once.46 "Lions under 
the throne” were not expected or respected. Moses charged his 
judges in the following manner: "Hear the cases between your 
brethren, and judge righteously between a man and his brother 
or the alien that is w ith him. (Ye shall not respect persons in 
judgment). You shall not be partial in judgment; you shall hear 
the small and the great alike; you shall not be afraid of the face of 
man, for the judgment is God’s; and the case that is too hard for 
you, you shall bring to me and I w ill hear it .”47

A decision obtained by exerting force or instilling fear is no inde
pendent judgm ent. Indeed, it is no ju d gm en t  at a ll. And so 
Brihaspati4® said: "When people try  to excite fear, or to cause 
dissension, or terror among the judges or witnesses or to throw 
other obstacles in th e ir w ay, such litig an ts  lose the ir su it .” 
Judges were expected to act fairly, not concerning themselves 
with the acceptability of their decisions to the powers that be. 
Thus Narada said: "When an assessor of the court has recog
nized the royal mind to swerve from the path of duty, he must 
not pronounce an opinion which is agreeable to the King. It is 
only by delivering w hat is ju st that he becomes free of s in .” 
Deuteronomy50 states: "Thou shall not respect persons."

46 C.G .W eeram antry, Islam ic Jurisprudence, An In ternational Perspective, 
Macmillan, London, (1988), re-published by Sarvodaya Vishva Lekha, 
(1999), p. 80.

47 Deuteronomy, 1: 16 -17 . It is said (Exodus, 18:26) that the judges 
"judged the people at all times; hard cases they brought to M oses. . .”

48 V.4, S.B.E. op. cit. note 15, Vol. XXXIII, p. 295.
49 1.10, S.B.E. op. cit. note 15, Vol. XXXIII, p. 234.
50 XVI, 1 7 - 1 9 .



As we have seen, in ancient India the King was expected to fol
low the advice of his dabha (court of advisers). In later times, he 
was required by law  to accept the advice of the Pradvivaka — an 
independent, permanent judge.51

Brihaspati52 extends the duty: “Let the King or a  member of a 
twice-born caste officiating as chief judge t iy  causes, acting on 
principles of equity and abiding by the opinion of judges and the 
sacred law .” Narada53 said that a  monarch should “attend to the 
dictates of the law  book” and “adhere to the opinion of his chief 
judge.” M anu54 said: “Whenever any legal transaction has been 
completed or a  punishment inflicted according to the law, [the 
King] shall sanction it and not annul it .”

In ancient and mediaeval Sri Lanka, there were village and dis
trict tribunals. It is un likely that the monarch interfered w ith 
their decisions, for local autonomy w as jealously guarded. A 
judge appointed by the monarch was sometimes referred to as 
vinidcaya-dvami, the lord of judgment, implying that his position as 
a  judge was supreme. The monarch was the ultimate appellate 
authority. But that is another matter. In general, in the courts of 
the monarch, he would act on the advice of his councillors, just 
as monarch of England in more recent times would act on the 
advice of the Privy Council. There is evidence that a monarch 
usually  abided b y  the decisions of his judges: King Voharika 
T issa (214-236  A .D .) is sa id  to have appo in ted  a le a rn ed  
M inister called Kapila to hear an ecclesiastical dispute, and that 
the King abided by his decision.55 King M ahasena (276-303 
A .D .) appointed the H igh M in ister (m aha -m a cca )  to hear a

51 Narada, Introduction 1.35, S.B.E. op. cit. note 15, Vol. XXXIII, p. 14; 
Narada added, p. 233, that the Pradvivaka or Chief Judge should be 
"Rally acquainted with the law and thoroughly versed in revealed and 
traditional lore”. N.C. Sen-Gupta, op.cit. note 12, pp. 41-43.

52 I. 24., S.B.E. op. cit. note 15, Vol. XXXIII, p. 280.
53 Author's Preface, 35, S.B.E. op. cit. note 15, Vol. XXXIII, p. 14.
54 IX.233, S.B.E. op.cit. note 15, Vol. XXV, p. 382.
55 N ikayaaangrabaya, p. 12.



complaint of the gravest kind against his friend, a Buddhist 
monk called Tissa. It is said that “The High Minister, who had a 
reputation for being just, according to law  and equity, expelled 
Tissa from the order of monks, albeit against the King’s wishes 
—tarn an icchaya ra jino .”56 The Patutambhdamagga glossary speaks of 
instances where an im partial Kang abided by decisions made 
according to law  by eight judge-ministers.57

C orruption
Jethro  advised that those who were appointed judges were peo
ple who “hate a  bribe.” Brihaspati5® said: " ... a King should be 
equitable towards litigants, and should pass a  just sentence, dis
carding avarice and other evil propensities.” Horace59 observed: 
“The good and upright magistrate has preferred the honourable 
to the profitable.” The concept has come down to us through the 
ages and stretches across the world. Bowen, L .J„  said: “Judges, 
like Caesar's wife, should be above suspicion.”60 J .O . Wilson, a 
former Chief Justice of the Supreme Court of British Columbia, 
sets out what is expected of modern judges.61 "A judge should 
not receive from any person, corporation or organization, gifts, 
favours or benefits the acceptance of which would cast the least 
doubt on his impartiality. This ban extends not just to gifts from 
litigants or their counsel; it includes the larger area of gifts or 
favours from persons or corporations who or which m ay in the

56 M abavam sa, The Great Chronicle of Ceylon, tr. by Wilhelm Geiger, (1912), 
reprinted Govt. Information Dept., (1960), XXXVII.39.

57 Saddbamappakadini, ed. Simon Hewavitharane, (1927), p. 18.
58 I. 36, S.B.E. op.cit. note 15, Vol. XXXIII, p. 231.
59 Odes, IV.ix.
60 Leedon v. General Council of M edical Education and Regidtration, (1890) 43  

Ch. D. 366, 385.
61 A Book fo r Ju2ged, quoted in Canadian Judicial Council, Commentaries on 

Jud icia l Conduct, Les Editions Yvon Blais Inc., (1991), p. 29.



future be expected to be involved in litigation or m aterially inter
ested in the results of litigation by others. Any gift to a  judge 
from an unexpected or unfamiliar source must at once be sus
pect.”

The underlying idea is that a  judge, who is expected to be impar
tial, could not act independently if  his or her vision is obscured 
by bias or prejudice brought about by bribery or corruption or 
pressure. Deuteronomy62 said “Neither take a gift; for a  gift doth 
blind the eyes and perverts the word of the righteous.” The con
cept of judges whose vision is impaired by ignorance, bias, preju
dice, corruption and so on is also found in ancient Indian texts. 
For instance, N arada63 said: “No gifts must be accepted from 
one accused of a  crime . . . ”. He also saiJ64. "j j e w h0) having 
entered the court delivers a  strange opinion, ignoring the true 
state of the case, resembles a blind man who regardless swallows 
fish together with the bones. Therefore let every assessor of the 
court deliver a  fair opinion after having entered the court, dis
carding love and hatred, in order that he m ay not go to hell.”

The commentary to the ancient Pali work, Dhammapada, (The 
W ords of Truth), w hich records the sayings of the Buddha, 
s a id 65: “One d a y  some bb ik khud66 w ere  re tu rn in g  to the  
monastery after their almsround in Savatthi. W hile they took 
shelter in a  hall of justice during a heavy shower of rain they saw 
some judges who were deciding cases arb itrarily  after having 
taken bribes. They reported the matter to the Buddha who said: 
“Bhikkhus! If one is influenced by monetary considerations in 
deciding cases, he cannot be considered a  just judge who abides 
by the law. If one weighs the evidence intelligently, and decides a

62 X V I . 19.
63 MuceLlaneouj, 40, S.B.E. op. cit. note 15, Vol. XXXIII, p. 220.
64 The Judgment, 14 & 15, S.B.E. op. cit. note 15, Vol. XXXIII, p. 39.
65 D ham attha V agga, Ch. X IX :I, ed. K. S r i D ham m ananda, Sasana  

Abhiwurdhi Wardhana Society, Kuala Lumpur (1988), p. 471.
66 Buddhist monks.



case impartially, then he is to be called a  just judge who abides 
by the law ."
Several books, chronicles and inscriptions communicate the atti
tude of ancient and m edieval monarchs and law givers to the 
importance of judges — including the ultimate judicial authority, 
the monarch — being free from bias brought about by corruption. 
The Q ur’a n ^  cautioned: “Devour not your wealth among your
selves vainly, nor present to the judges that ye  may devour a  part 
of the wealth of men sinfully, the while ye  know.” The Pahlavi 
tex ts also condem n corrup tion . The D in a -i M ainog~ i K h ira d  
(Opinions of the Sp irit of W isdom)6® states: “The judge who 
exercises true justice and takes no bribe is said to be, in his own 
degree, such as Auharmazd and the archangels. And he who 
exercises false justice is said to be, in his own degree, such as 
Aharman and the demons." M anu said: “Neither for friendship’s 
sake, nor for the sake of great lucre, must the king let go of per
petrato rs of v io lence, who cause te rro r to a ll c re a tu re s .”69 
Officials70 in Sri Lanka were prohibited from accepting gifts or, 
except in accordance w ith custom, taking anything for their sub
sistence/1 N arada 72 said that if  there was a  judgment obtained 
by corruption, the decision should be set aside and the matter be 
heard anew. The Badulla pillar-inscription, records the fact that 
when it was brought to the notice of King Udaya IV (946-954 
A.D.) that the dandanayaka (a judge and high m ilitary official) 
was levying illegal fines and extorting gifts, he ordered that a 
decree be passed and promulgated prohibiting such unlawful

67 11.184, S.B.E. op.cit. note 15, Vol. VI, p. 27.
68 S.B.E., op.cit. note 15, Vol. XXIV, p. 79.
69 Manu, VIII. 347.
70 All officials in mediaeval Sri Lanka had judicial functions.
71 Tablets o f M ahinda IV  (956 -972  A .D .) at M ihintale, E pigraph ia  

Zeylanica, Vol. I, ed. and tr. by D.M. De Z. Wickremasinghe, Oxford 
Univ. Press, (1912), p. 105.

72 11.40, S.B.E. op.cit. note 15, Vol. XXXIII, p. 34.



acts and directed that officials who visited the area should ensure 
that the rules were observed/3 Officials were warned to desist 
from corrupt practices so that they might not incur Royal dis
fav o u r an d  “be to rm en ted  b y  the  f ire  of an gu ish  c a lled  
remorse.”7̂  M anu was more explicit: Corrupt judges were to be 
pun ished  b y  fo rfeitu re and ostracism . He said : “B ut those 
appointed to administer public affairs, who, baked by the fire of 
wealth, mar the business of suitors, the king shall deprive of their 
property.”75 “Let the king confiscate the whole property of those 
officials who, evil-minded, m ay take money from suitors, and 
banish them.”76 Monarchs who appointed corrupt judges were 
regarded as stupid and unrighteous. The M ahaJupina Ja taka ,77 
the D bam m addba ja -Ja tak a/ ^  the B addha-SaL a-Ja taka/^  the 
Mahabodbl-Jatakcfi®  and the Khandababi-Jatakcfi^  show that cor
rupt judges were removed from office. This was also done by 
monarchs later on. For instance, in S ri Lanka, Aggabodhi VII 
(772-777 A.D.) “rooted out” dishonest judges — euphemistically

73 S. Paranavitana. A revised edition of the Badulla (Horabora) Pillar- 
in scrip tio n “, E p igrap h la Z ey lan ica , ed. S .P a ra n av itan a  and C.E. 
Godakumbura, Archaeological Dept. Ceylon, (1963), Vol. V, part 2, 
pp. 177-195.

74 S. Paranavitana, “An Inscription of King Nissankamalla (118 7-1196  
A.D.) near the Van-Ala, Polonnaruva”, Epigraphla Zeylanica , ed. D.M. 
De Z. Wickramasinghe and H.W. Codrington, Oxford Univ. Press 
(1933), Vol. I ll, pp. 150-152.

75 Manu, op. cit. note 15, IX. 231.
76 Manu, op. cit. note 15, VII. 124.
77 Ja tak a  No. 77, op. cit. n. 21, Vol. I, p. 189.
78 Ja tak a  No. 220, op. cit. note 21, Vol. II, Book II, pp. 131-138 at p. 131.
79 Ja tak a  No. 465, op.cit. note 21, Vol. IV, Book XII, pp. 91-98 at p. 95.
80 Ja tak a  No. 528, op.cit. note 21, Vol. V, pp. 116-126 at pp. 117-118.
81 Ja tak a  No. 542. op.cit. note 21, Vol. VI, pp. 68-80 at p. 69.



described at the time as discharging their duties w ith ‘cunning
ness’ (kut attakarake)
M onarchs were anxious to avoid being regarded as “unright
eous” not only because their constitutional right to the sceptre 
depended on their ru ling “righteously w ith  ju stice”, but also 
because a  failure to do so, for instance by retaining the services 
of corrupt judges, might have brought evil consequences to the 
country and exposed the monarch to sedition. The S baycu t La 
ShayaJt states: “The rule is this, that when in a  country they trust 
a false judge, and keep him among their superiors, owing to the 
sin and breach of faith which the judge commits, the clouds and 
rain in that country are deficient, a  portion (bavan)  of the deli
ciousness, fatness, wholesomeness and m ilk of the cattle and 
goats diminishes, and many children become destroyed in the 
mother’s womb."

B ias and P rejudice
It is a  fundamental principle of modern legal systems that judges 
should perform their duties impartially, free from personal inter
est or bias. It is axiom atic that judges should be sufficiently 
d e tach ed  and  free from  p red isp o s itio n  in  th e ir  d e c is io n 
making.84 This has been so in many communities down the ages. 
Moses told his judges: “You shall not be partial in judgment; you 
shall hear the small and the great a lik e .”86 Vasistha required

82 Culavarrua, Being the More recent p art ofthe M ahavanua, tr. Wilhelm Geiger 
and from the German into English by C. Mabel Rickmers (nee Duff), 
Ceylon Govt. Information Dept., Colombo, (1953), 48.71-72.

83 Shayadt La-dhayadt, X. 13, S.B.E. op.cit note 15, Vol, V, Pahlavi Texts 
Part I, tr. E.W.West, p. 322.

84 In general, see Shaman, Lubet and Alfini, op. cit. note 27, Ch. IV.
85 Deuteronomy, I: 16-17.



judges not to be “p a rt ia l”86; N arada87 said: “The king shall 
examine judicial quarrels between two litigant parties in a  proper 
way, acting on principles of equity and discarding both love and 
hatred .” He also said:88 “Let a  judge discard love and hatred, 
reject e v e r y  kind of bias and deliver a fair, i.e., impartial, opinion 
in order that he m ay not go to hell w ith the crime of a  guilty per
son acquitted by him.” Brihaspati89 required judges to act in an 
“im partial spirit devoid of malice and avarice.” Manu warned 
that “partial and deceitful” judges would be destroyed90; and 
Jefferson, closer to our time, as we have seen, said that a  judge’s 
mind “should not be distracted w ith jarring interests”.

Narada said91 that those causes tried by friends, relations or per
sons having other connections w ith the litigants shall be tried 
anew after the delinquent judges had been punished. Narada92 
explained that a  person m ay lose control over his actions and 
cease to be an independent person in certain circumstances. 
“That also which an independent person does, who has lost con
tro l over his actions, is declared  an in valid  transaction , on 
account of his want of real independence. Those are declared to 
have lost the control over their actions who are actuated by love 
or anger, or tormented by an illness, or oppressed by fear or mis
fortune, or biased by friendship or hatred. ”

86 XVI.2 & 3, S.B.E. op.cit. note 15, Vol. XIV, p. 78.
87 Ouotations from Narada, Judicial. Procedure, 1.4, S.B.E. op. cit. note 15, 

Vol. XXXIII, p. 233.
88 The Judgment, S.B.E. op.cit. note 15, Vol. XXXIII, p. 39.
89 V. 11.16, S.B.E. op.cit. note. 15, Vol. XXXIII, p. 296.
90 Manu, VII.27, S.B.E. op. cit. note 15, Vol. XXV, p. 220.
91 Introduction, L egal Procedure, 50, S.B.E. op. cit. note 15, Vol. XXXIII, 

p. 18.
92 Debts, Invalid Transactions, 1.40, S.B.E. op. cit. note 15, Vol. XXXIII, 

p. 52.



P re ju d gm en t w as  to be a lw a y s  av o id ed . N a ra d a 93 sa id : 
“Therefore it is proper to investigate a matter, even though it 
should have happened before one’s own eyes. One who does not 
deliver his opinion till he has investigated the matter w ill not 
violate justice.” Apastam ba^ said, “... the King shall not punish 
on suspicion. But having carefully investigated the case ... the 
King may proceed to punish.”

Tipitaka Culabbhaya Thera, a Buddhist monk - a  celebrated spe
cialist in jurisprudence who was a  contemporary of Kunkanaga 
(194-195 A .D .) - was said to have been taking a  class in the 
"Brazen Palace” (lohapajada)  in the ancient Sri Lankan capital 
c ity  of A nuradhapura. W hen the class w as over, a ll but two 
monks left the p lace. The two monks w ere argu ing  and the 
lea rn ed  th era  overh eard  them . W hen the two m onks la te r  
requested the thera  to adjudicate upon the matter, he declined to 
do so, stating that after w hat he had heard, his v iew  w as in 
favour of the defendant.95

In the Kukkura Jataka  it was said that the king had ordered all 
dogs, except those within the palace, to be slain, for some dogs 
had gnawed the leather- work and straps of his carriage. The 
Bodhisatta told the King that he was "following the four evil 
courses of partiality, d islike, ignorance and fear.” He added: 
“Such courses are w rong and not k ing-like . For the k ing in 
trying cases should be as unbiased as the beam of a  balance.”96 
The symbol of the scales of justice to denote im partiality and

93 Rules of Procedure, S.B.E. op. cit. note 15, Vol. XXXIII, p. 23.
94 II, 5, 11, S.B.E. op. cit. note 15, Vol. II, p. 125.
95 Amerasinghe, op. cit. note 2, p. 173.
96 Tr. Robert Chalmers in The Ja tak a , op.cit. note 21, Vol. I, Bk. I at pp. 

59-60.



independence was very widespread.97 The Pahlavi texts in sever
al places9® mention the fact that when a  soul is called to account 
for its actions in life, the righteous99 judge or angel, Rashnu, 
used golden scales in passing judgment. Mankdimauthanar, the 
chief poet in the Court of Nedubjelyan II of M adura, India, in 
the last years of the first century and the early years of the sec
ond, in a  poem advising the king describes “just judges" as fol
lows: “W ith fair impartial minds they ponder things/ As though 
they weighed them in a  pair of scales.”100 The venerated sage, 
Tiruvalluvar — “the weaver of M ayilapur”, in K ura l said: “It is the 
glory of the just to stand like the adjusted balance, duly poised 
nor swerve to either side.”101 The scales of justice are also men
tioned in a  S inhalese  w ork  of the th irteen th  cen tu ry  — the 
SaddharmaratanavalLya, which itself was based on works dating 
back, perhaps, to about the fifth century.102

The concept of the scales possibly goes back to the days of trial 
by ordeal by balance. One recalls the dream of the Babylonian 
prince Belshazzar who saw the writing on the wall: “You have

97 Cf. Proverbs 6.11 “A  just weight and the balance are the Lord’s.”
98 I, 2 , S.B.E. op.cit. note 15,Vol. V, p. 241 note 4; D Lna-IM ainog-I 

Khirad II. 122 , S.B.E. op.cit., note 15, Vol. XXIV, p. 18.
99 See Dinkard, VIII.23, S.B.E. op.cit. note 15, Vol. XXXVII, p. 80.
100 J .V . Chelliah, Pattupattu, Ten T am il IdylL), Tamil Univ., Thanjavur, 

(1985), p . 259.
101 A.R.B.Amerasinghe, The Supreme Court of S r i Lanka, The f ir jt  185 Yearj, 

Sarvodaya Visbvaleka, Ratmalana, (1985), p. 509.
102 See M.B. Ariyapala, op. cit. note 9, pp. 124-5. Lord Denning’s words 

come to Mind. The judge “must keep his vision unclouded... Let the 
advocates one after the other put the weights into the scales -  the 
‘nicely calculated less or more’ -  but the judge at the end decides 
which w ay the balance tilts, be it ever so slightly...” Jonej v. NationaL 
CoaL Board, (1975) 2 QB 55, 64. Denning’s concern was that a judge 
should not be unfaithful to the adversary process by abandoning the 
role of independent adjudication and adopting the role of advocate, by  
descending into the forum  and appearing to be partial. Cf. In re 
MiJcejelL, 243, N.W, 2d 86, 96 (Mich 1976).



been weighed in the balance and found wanting.” This was not 
dissimilar to the ordeal by balance (Tula or Ghata) described by 
Katyayana and other ancient Indian sages like N arada.103 Sen- 
Gupta104 said: “It m ay be that this practice was borrowed by one 
community from another or it may be that it was an institution 
common to all races inhabiting the area from India to Palestine. 
No one knows.”

In ancient India, a  monarch was seen as Yama — the Lord of 
Ju stice .105 W hat this meant was that in dispensing justice the 
monarch and his judges had to treat the parties evenhandedly, 
without prejudice or bias. “As Yama at the appointed time sub
jects to his rule both friends and foes, even so all subjects must 
be controlled by the king; that is the office in which he resembles 
Yama.”106 “Let the prince, therefore, like Yama, not heeding his 
own liking and disliking, behave exactly like Yama, suppressing 
his anger and controlling h im self.”107 “If subduing love and 
hatred, he decides the causes according to law, the hearts of his 
su b jec ts  tu rn  to w ard s him  as the r iv e rs  run  to w ard s the 
ocean .”108 K ing P arakram bahu I (1153-1186 A .D .), it w as 
recorded, “being in virtue of his impartiality free from liking and 
disliking . . . ”, made decisions “free from error.”1*® King Sena IV 
(954-956 A.D.) was said to have been “impartial towards friend

103 I. 2 6 0 -2 8 4 ,  S.B.E. op. cit. note 15, Vol. XXXIII, pp. 102-108.
104 Op.cit. note 16, p. 64, On Ordeal by balance, see Narada, S.B.E. op. 

cit. note 15, Vol. XXXIII, p. 251 sq.
105 Manu, V II.7. S.B.E. op.cit. note 15, Vol. XX V, p. 217 . See also 

Narada, S.B.E. op.cit. note 15, Vol. XXXIII, p. 218.
106 Manu, IX. 307, S.B.E. op. cit. note 15, Vol. XXV, p. 397.
107 Manu, VIII.173, S.B.E. op. cit. note 15, Vol. XXV, p. 285.
108 Manu, VIII. 175, S.B.E. op. cit. note 15, Vol. X X V , p. 285. 

Samuel 15.2-15, states that Ab' sa-lon “stole the hearts of the men of 
Israel” by doing justice.”

109 Culavarruta, op. cit. note 70, 73.23.



and foe”.110 N arad a111 req u ired  ju d g e s  to be “im partia l to 
friends and foes”. The M aham nua}  recorded the fact that King 
Elara (204-161 B.C. ) ruled “with even justice toward friend and 
foe, on occasions of disputes at law .” TheV am cuatthappakcuani 
explained that what was meant was that Elara “dispensed justice 
with equanimity and im partially between accuser and accused.” 
The MahavarrufCL adds: “At the head of his bed he had a  bell hung 
up with a long rope so that those who desired a  judgment at law  
m ight ring it. The King had only one son and one daughter. 
When once the son of the ruler was going in a  car to the Tissa- 
tank, he k illed  unintentionally a  young calf ly ing on the road 
w ith the mother cow, by driving the wheel over its neck. The 
cow came and dragged the bell in bitterness of heart; and the 
king caused his son's head to be severed from his body with the 
same w h ee l”. A sim ilar act b y  the South Indian m onarch, 
K arikala Cholan, is recalled in the Silapadb ikaaram , verses 53
55.113

JVLanu said: “Neither a  father, nor a  teacher, nor a  friend, nor a 
mother, nor a  wife, nor a  son, nor a  domestic priest must be left 
unpunished by a  king, if they do not keep within their duty.”11̂  
Kautilya115 said: “It is power and power alone which, only when 
exercised by the king w ith impartiality and proportion to guilt, 
either over his son or his enemy, maintains both this world and 
the next.”

110  Culavarrua, op. cit. note 70.54.2.
111  III.5. Today, perhaps, the appearance of justice would require a judge 

to step aside in a matter involving a friend or foe.
112  X X I.13-18.
113  The Cilappatikaram , tr. Tamil Univ., Thanjavur, (1989), p. 86, canto 

23, lines 46-49 states: ‘‘For the Colas, justice has been the supreme 
principle; to save a dove one Cola king gave his own flesh; another 
Cola sacrified the flesh of his flesh for the sake of satisfying a cow in 
trouble.”

114  Manu VIII.335, S.B.E. op. cit. note 15, Vol. XXV, p. 313.
115 Arthcuadtra, Book III. 150.



Islamic law  strongly supported the notion of judicial impartiality. 
“O ye  who believe! Be ye  steadfast in justice, witnessing before 
God though it be against yourselves, or your parents, or your 
kindred, be it rich or poor, for God is nearer akin than either. 
Follow not then lusts, so as to act partially; but if ye  swerve or 
turn aside, God of w hat ye  do is w ell aw are .”116 “O y e  who 
believe! Stand steadfast to God as witnesses with justice; and let 
not ill-w ill toward people make you sin by not acting with equity. 
Act w ith equity, that is nearer to piety, and fear of God: for God 
is aware of what ye  do.”117

Conflicts of du ty  and in terest w ere to be avoided. Thus the 
monarch could not be a w itness.118 W eeramantry119 has pointed 
out that in Islamic jurisprudence even a ru ler could not be a 
judge in his or her own cause and had to refer his or her dispute 
to a judge who w as regarded  as bak lm -udha -dbara  — a ru le r 
through law. He refers to the case of the Caliph Othman in the 
following terms: “The Caliph, appearing personally before the 
Court of the qadi of Kufa, in an action to recover a suit of armour 
from a Jew , was unsuccessful. His claim was dismissed on the 
ground that the only witnesses he had in support of his claim 
were his slave and his son — persons who were not competent 
witnesses under Islamic law. It was said of the Je w  that he was 
so moved by his success that he gave the armour back to the 
Caliph.” Was he moved by the fairness of the dydtem?

It has been observed120: “Unbelievable as it m ay seem, there are 
a  number of cases that might be called ‘coin-flip cases’, - that is, 
instances where judges made a  decision by flipping a coin in

116  The Qur'an, IV. 130-134, S.B.E. op.cit. note 15, Vol. VI, p. 91.
117  The Q ur’an, V. 10, S.B.E. op.cit. n.15, Vol. VI, p. 98.
118 M anu, V III.335, S.B .E . op.cit. note 15, Vol. X X V , p. 256 . Cf. 

Shaman, Lubet and Alfini, op.cit. note 35, at pp. 121-122.
119  Op.cit. note 45, pp. 79-80.
120 Shaman, Lubet and Alfini, op. cit. note 35 , at pp. 34-35.



open court, or by throwing a dart at a  dart board, or by taking a 
vote of the spectators in the courtroom. This sort of behaviour 
goes d istin c tly  beyond the bounds of ju d ic ia l independence 
because it constitutes a  complete abdication of the duty to exer
cise judgment. The essence of the judicial function is to make 
judgm ents, in other words, to make reasoned decisions according 
to the law. Deciding a  case by the flip of a  coin (or its equivalent) 
is decision-making that ignores the law. It amounts to incompe
tence, impropriety and faithlessness to the law .”

In ancient and mediaeval Asia, the duty to exercise ju d gm en t was 
w e ll re co gn iz ed : a rb it r a r in e s s  w as u n ac c ep tab le . The 
Dhammapada12' said: “He is not just if he decides a  case arbitrari
ly; the w ise man should decide after considering both w hat is 
right and what is wrong.” “The wise man who decides not arbi
trarily, but in accordance with the law  is one who safeguards the 
law; he is called ‘one who abides by the law ’ (dhammattha)

Since an independent judge had to give a  judgm ent, in the manner 
of hearing a  matter, the impression of prejudgment and partiality 
had to be avoided. Moreover, it was a  rule in Sri Lanka that both 
sides must be heard.122 According to Islamic Law, Abu D a’ud, 
Tirnizi and Ahmad said that the Holy Prophet laid  down this 
rule for judges: “When two persons bring a  dispute to you for 
decision, do not de liver a judgm ent unless yo u  have given 
an eq u a l h e a r in g  to both of th em ”. In a  case  d ec id ed  b y  
Caliph Umar, he makes the following elucidation: “According to 
Islamic law  none can be imprisoned without doing full justice to 
him.”123

121 Dhammattha Vagga, op. cit., note 63 , 256, 257.
122 Ubhaya pakdayen ma adyarita ada ganna dadcka da: SaddharmaratanavaLiya, 

op. cit. note 9, 365.
123 S.Abul A'la Maududi, op.cit. note 42 , p. 268.



In Sri Lanka, the appearance of bias or prejudgment was to be 
avoided. It was said a “judge must not w ink or nod significantly 
at suitors, nor should he by the shaking of his head or knitting of 
his brows allow his thoughts to be guessed.”12̂

W eeramantry' 25 says: “The realist school in the USA has drawn 
pointed attention to the unseen and unarticulated factors which 
sometimes affect the im partia lity  of judges — such as illness, 
domestic disagreements, anger or even indigestion. The 13^ cen
tury poet, Nawavi, refers to this. 'It is blameable,’ he wrote, ‘in a 
judge to deliver a  judgment when he is angry, or hungry or in a 
state of excessive satiety or in general when he has any physical 
state lik e ly  to trouble his m ind’/’ M uch earlier, B rihaspati126 
said: “They who are ignorant of the customs of the country, 
unbelievers, despisers of the sacred books, insane, irate, avari
cious, or troubled by pain or illness should not be consulted in 
the decision of causes.”

C onclusion
Jud ic ia l independence is a  social value that has wide and deep 
roots. Although recent discussions have focussed attention on 
independence from executive and legislative interference and 
the im m unities and righ ts judges should have, the duties of 
judges and their accountability relating to impartiality should not 
be lost sight of for the sake of adequately and credibly respond
ing to increasing consumer demands for complete public confi
dence in the judiciary. Conference agendas often focus attention

124 “Rules for Administering Justice in the Kandyan Kingdom” [of Sri 
Lanka] quoted by John D ’Oyly, in A Sketch of the Constitution of the 
Kandyan Kingdom, Tisara Prakasakayo Ltd., Dehiwala, (1975), p. 142.

125 Op. cit. note 41, p. 81.
126 J .  33, S.B.E. op. cit. note 15, Vol. XXXIII, p. 282.
127 S.B.E. op. cit. note 15, Vol. XXXIII, pp. 22-23. See also Manu in note 

9 above.



on independence from government. That is an important subject. 
However, my submission is that any thing — pressure from the 
executive or legislature, the media, giant corporations, bribery, 
corruption, fear of blackm ail, prejudice, personal bias — that 
"blinds the eye” or “clouds one’s vision” and “perverts the word 
of the righteous”, leads to “losing control”, or “leads one to swal
low the bones of a  fish” or appears to do so, interferes with judi
cial independence and destroys public confidence. This has been 
the belief for a  very long time: and so, for instance, Narada^2'7 
observed: “W hen a member of a  court of justice, actuated by 
wrath, ignorance, or covetousness, has passed an unjust sen
tence, he shall be declared unw orthy to be a member of the 
court, and the King shall punish him for this offence.”

W hether a  matter belongs to the one or the other side of “the 
judicial independence coin” is of little or no relevance. I should 
like to conclude by borrowing, with some modifications, the sen
timents expressed in 1954 by Justice W illiam O’Douglas of the 
U.S. Supreme Court: The judiciary has no forces to execute its 
mandate to compel obedience to its decisions. Nor does it control 
the purse-strings of government. Those sources of power rest in 
other hands. The strength of the judiciary is in the command it 
has over the hearts and minds of men and women. That respect 
and prestige are the product of a mosaic of decisions composed 
from a multitude of cases decided. Respect and prestige do not 
grow suddenly; they are the products of time and experience. 
But they flourish when judges are, and are perceived by the pub
lic to be, independent in the fullest sense of the word. Those are 
ideas that are both ancient and universal.

127 S.B.E. op. cit. note 15, Vol. XXXIII, pp. 22-23. See also Mann in note 
9 above.
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Capturing and M aintaining Public 
Confidence in Courtd

h

R obert D . NLcboLton'

“Public confidence” in the courts is universally relied upon as 
necessitating jud ic ia l independence.2 The word “confidence” 
requires reference to the “mental attitude of trusting in or relying 
on”3 the courts by the members of the public. W hat is involved is 
therefore “the opinion of the mass of the community”.̂  Public 
confidence in the courts therefore posits a symbiotic relationship 
between jud ic ia l independence and the confidence derivative 
from public opinion. The condition of impartiality which institu
tional and personal judicial independence implies is the apparent 
foundation for that confidence.

However, there is a  danger that references to public confidence 
m ay assume the character of incantations® u tilised  w ith  the

1 Justice o f the Federal Court o f Australia; Chair o f the Australian  
Institute of Judicial Administration (A IJA ) Advisory Committee for 
the Report on the Courts and the Public; Chair of the A I JA  Committee 
on Courts and the Public. The chapter was written while the w riter 
was a Visitor at the Swiss Institute of Comparative Law in July/August 
1999. Appreciation is expressed for the support of the Institute and of 
Edith Cowan University.

2 E.g. Gerard Brennan C J, “The State of the Judicature”, 72 A ustralian  
Law Journal 33, 33-34.

3 The Oxford English Dictionary 803 (1978).
4 Id at 1558.
5 Gleeson C. J . ,  Ju d ic ia l A ccountability, in  Courts in a Representative 

Democracy 165 (Australian Institute of Judicial Administration, 1995) 
refers to the concepts of independence and accountability as “some
times used as mere incantations”.



assumption that public confidence must necessarily follow the 
presence of judicial independence and without reference to the 
conditions that m ay be required to ensure confidence is both cre
ated and sustained.

This contribution explores the theoretical underpinnings and 
practical steps that may be necessary to the maintenance of pub
lic confidence in the courts. It does so largely with reference to 
Australian materials, not out of any excess of parochialism but as 
a  demonstration of the universality of materials generated there 
in recent debates and writing concerning judicial independence 
and the need to attend to the relations between courts and the 
public.

R easons W h y  P ublic  C onfidence Is an Issue
There are four principal reasons w hy public confidence in the 
courts has recently become an issue in Australia. The first is that 
the courts of Australia, in common w ith courts throughout the 
common law  world,6 have lost some public confidence in them 
because of the cost and complexity of litigation. “Most [people] 
regard the prospect of a  court appearance as so daunting and
intimidating that they deliberately seek other remedies for their

• ”7grrevances.

6 Impression of the writer from a broad range of literature; see particu
larly the proceedings of the United States, National Center for State 
Courts, National Conference on Public Trust and Confidence in the 
Ju s tic e  System , M a y  1 4 -1 5 ,  19 9 9 , W ash in g ton  DC,
http://www.ncsc.dni.us/PTC/ISSUES/Crit iss. html.

7 John Baldwin, "Flies on the Legal Carcass: The Disreputable Study of 
Judicial Administration”, 16 Uotchwortb Law Review 22,23 (1993/4).

http://www.ncsc.dni.us/PTC/ISSUES/Crit


The second is that the courts have been the subject of continued 
p ub lic  c rit ic ism  because  of a  gap perce ived  b y  the pub lic  
between their expectations of sentences for criminal offences and 
the sentences imposed by the courts as well as other matters.®

The third is that the impact of recent decisions of the ultimate 
court in Australia, the High Court of Australia, has led to public 
criticism of the courts for having exceeded the role of the judicia
ry  and assumed the political role of the legislator. This has been 
accentuated by its relative concurrence in the public mind with 
the abandonment of the theory that judges do not make law.

The fourth is th a t the H igh C ourt of A u stra lia  has p laced  
reliance in its judgments on the need to preserve public confi
dence in the courts.

To accept that public confidence in courts is an issue is not to say 
or imply that courts in Australia have not been actively taking 
steps to capture and maintain public confidence. Rather it is to 
recognize that perceptions by courts of what is necessary to cap
ture confidence inevitab ly differ from that of the publics that 
they serve.9

Ju d ic ia l R elian ce on  th e  C oncept o f  Public  C onfidence
In GroLLo v Palm er ^  the High Court of Australia upheld the valid
ity  of ss6D and 6H and Divisions 3 and 4 of Part VI of the 
Telecommunications (Interception)  Act 1979 (Cth) which conferred

7 John Baldwin, "Flies on the Legal Carcass: The Disreputable Study of 
Judicial Administration ”, 16 Holdsworth Taw Review 22,23 (1993/4).

8 The range of criticism is illustrated in M ichael K irby J ,  A ttacks on 
Judged-A Universal Phenomenon, 72 Australian L. J .  599 (1998).

9 Fred Chaney, Commentary on Courts and the Individual, in Courts in a 
Representative Democracy, 119-124  (Australian Institute of Judicial 
Administration, 1994).

10 (1995) 184 CLR 348.



on any consenting federal judge the power to issue telecommuni
cation interception warrants. Brennan C J, Deane, Dawson and 
Toohey J J  accepted the authority of Hilton v WelLf^ that confer
ment of non-judicial power functions on judges as designated 
persons is subject to two limitations. The first is that the consent 
of the judge is necessaiy. The second is that conferment cannot 
occur where there is an incompatibility either w ith the judge’s 
performance of his or her judicial functions or with the proper 
discharge by the judiciary of its responsibilities as an institution 
exercising judicial power.12 Their Honours said in Grollo the lat
ter category “might consist in the performance of non-judicial 
functions of such a  nature that public confidence in the integrity 
of the judiciary as an institution or in the capacity of the individ
ual judge to perform his or her judicial functions w ith integrity is 
diminished". Gummow agreed with the conclusion. M cHugh J  
dissented, but placing similar reliance on perceptions of judicial 
independence as founding public confidence.1̂

In WiUon v M inu ter f o r  Aboriginal and Torres S tra it b la n d er  A ffair^5 
the H igh Court held that the nomination of judges appointed 
under Ch III of the Australian Constitution as persons to report 
to the M inister under slO ( l) (c )  of the Aboriginal and Torres Strait 
Islander H eritage Protection Act 1984 (Cth) was not constitutionally 
p erm issib le . The p a rt icu la r  rep o rtin g  function  under th a t 
provision was held to be incompatible w ith the holding of the 
office of such a ju d ge . B rennan C J  and D awson, Toohey, 
M cH ugh and Gummow J J  considered the case was different 
from an instance of a  judge conducting a  Royal Commission. The 
task  of the reporter under the Act w as essentially a political 
function placing the judge in the equivalent position to that of a

11 (1985) 157 CLR 67.
12 Grollo v Palm er (1995) 184 CLR 348 at 364-365.
13 Id., 365; see also 366 and 368.
14 Id, 376, 380 and 382.
15 (1996) 189 CLR 1.



ministerial adviser. ̂  The foundation of the reasoning of these 
members of the Court was that “the appearance of independence 
preserves public confidence in the judicial branch”.17 Gaudron J  
shared the view  that the function in question gave the judge the 
appearance of acting as servant or agent of the minister.1 Her 
Honour also was of the view that public confidence in the judica
ture would be diminished if  it was not perceived as independent 
in fact and in appearance.19 Kirby J ,  in dissent, considered the 
Australian community would feel much more comfortable with 
such an inquiry if it was performed by a  judge.2®

In a third decision, Kable v D irector o f  Pub Lie Prodecutionj (New South 
W ales),21 the High Court upheld a  challenge to the validity of the 
Community Protection Act 1994 (N SW ). That Act provided for the 
Suprem e Court of a  state to order the detention for up to 6 
months of a  person previously convicted and imprisoned whose 
sentence was about to expire. The Court held that the incompati
bility doctrine extended to state courts.

The Court also held the legislation raised an incompatibility. 
Gaudron J  said public confidence in the courts could not be 
m aintained where courts w ere required to deprive persons of 
their liberty, not on the basis they have breached any law, but on 
the basis they m ay do so.22 M cH ugh J  considered ord inary 
members of the public might reasonably see the Act as making 
the Supreme Court a  party to and responsible for implementing 
the political decision of the executive government that the appel
lant should be imprisoned w ithout the benefit of the ordinary

16 Id, 19.
17 Id, 14-16.
18 Id, 26.
19 Id, 24-26.
20 Id, 49-50.
21 (1996) 189 C L R 51.
22 Id, 107.



processes of law. That being the case, “public confidence in the 
impartial administration of the judicial functions of the Supreme 
Court must inevitably be impaired”.2  ̂In his reasons Gummow J  
stated that judicial involvement in the choices required by the 
Act “saps the appearance of institutional im partiality and the 
maintenance of public confidence”.2̂

Is P ublic  C onfidence A ppropriate  
as a  C on stitu tion a l Value?
This reliance by the High Court on public confidence has recent
ly  been questioned as an appropriate constitutional value.2® The 
essence of the questioning is that public confidence w ill itself be 
created where the courts habitually receive the explicit or implic
it support for the other branches of government so that the pub
lic s beliefs concerning the jud icial role and method m ight be 
irre levan t to the pub lic ’s acceptance of jud ic ia l decisions. In 
short, it is said it m ay well be the backing of the government, and 
not the average person’s commitment to the rule of law, that 
makes all the difference for public acceptance of judicial actions. 
Consequently, a perception of separation of powers may not be 
as c ru c ia l to pub lic  confidence as a  perception  of support. 
Alternatively it is argued that attacks by politicians on decisions 
of the Court, while evidencing separation, is likely and calculated 
to bring the jud ic ia iy  into disrepute.26

These views are obviously relevant to the analysis of factors cre
ating actual public confidence in any particular case. They are 
not, however, the sure foundation for institutional theoiy. There 
could be nothing surer than that courts not perceived as separate

23 Id, 124.
24 Id, 133.
25 Elizabeth Handsley, “Public Confidence in the Jud iciary : A  Red 

Herring for the Separation of Judicial Power”, 20 Syd. L.R. 183 (1998).
26 Id, 195-196.



from the executive would not be in the position to capture or 
maintain public confidence. W hile executive support m ay con
tribute to public confidence, it cannot, w ithout destruction of 
judicial independence, create the foundations for it. The public 
w ill accept executive endorsement as a  contributing factor to its 
confidence in a  judicial decision precisely because it understands 
that the Court has arrived at its decision in a particu lar case 
without the influence of the executive playing any part.

The views referred to, although limited to the constitutional con
text of separation of powers, are out of accord with wide experi
ence. It is u n iv ersa lly  accep ted  that in a  dem ocracy public 
confidence is an essential constitutional tenet. This is as true of 
courts27 as it is of commentators.

The constitutional principles of a  democracy involve “the possi
ble clash between values — democratic accountability and judicial 
independence”.28 This requires an optimisation rather than max
imisation of independence.29 A  balance is involved and public 
accountability must be "qualified by the necessary limitations 
which w ill assure public confidence in the courts”.30 In countries 
where the process of democratisation is in progress, behaviour 
by state actors that is positive to legal stability can create the

27 Valente v The Queen (1985) 2 S.C.R. 673; Jens Viktor PLabte v The State 
Supreme Court of Norway, 19 December 1997 both cited by Param 
C um arasw am y, "International and R egional S tan dard s fo r the  
Protection of Judicial Independence” 12 Commonwealth Jud icia l Journal 
8, 11 (1998).

28 S. Shetreet and J .  Deschenes, Ju d ic ia l Independence: The Contemporary 
Debate (Martinus Nijhoff Publishers, 1985) 569.

29 Owen M. Fiss, “The Limits of Judicial Independence”, 25 U. of M iam i 
Inter-Am.L.R. 57, 66-67 (1993).

30 Shim on Shetreet, "Judicial Independence and A ccountability in 
Israel”, 33 International and Comparative law Q uarterly 979 at 1006 (1984). 
Cf. M erlin  M  M agallon e, “P h ilip p in e  E xp erien ce In Ju d ic ia l  
Independence: G eneral C ontext and Specific  Problems", 72(2)  
Philippine Law Jo u rn a l) 64, 175 (1997).



condition for operation of ju d ic ia l independence. However, 
“where courts lose the public confidence, there is no reason to 
expect that some enduring constitutional virtue w ill be seen in 
their endurance”.31 W hat is required is that the independence of 
the courts be “ingrained in the constitutional culture of the coun
try".32 That is as true of international courts33 as of domestic 
courts.3̂

The resu lting  model of dem ocracy in w hich the courts and 
the judiciary are to find their role has been described as “respon
sive" or “consumer oriented", reflecting the central idea of a 
d em o cra tic  system  th a t  no so urce  of p o w er sh o u ld  be 
unchecked.3® Courts cannot now be conceived of as a branch of 
government delivering a  monarchical measure of justice to an

31 Christopher M. Larkins, “Judicial Independence and Democratization: 
A  Theoretical and Conceptual Analysis”, 44 Am. J . Comp. L. 605 at 625 
(1996).

32 Id, 623.
33 E dith B. W eiss, “Ju d ic ia l Independence and Im p a rtia lity : A  

Preliminary Inquiiy”, in The International Court of Judtice a t a  Croddroadd 
106, 134 (Lori F. Damrosch, ed., 1987). See also Monroe Leigh and 
Stephen D. Ramsey, Confidence in the Court: I  need not be a  “Hollow 
Chamber" at 106.

34 The position may be tested in relation to the People’s Republic of 
China: Jerom e A  Cohen, “The Chinese Communist Party and 'Judicial 
Independence’: 1949-1959”, 82 H arv. L.R. (1969): 967; M arie Seong- 
Hak Kim, “A  Distant Premise: Judicial Independence in the People’s 
R epu blic o f C h in a” 24 K orean J . o f Comp. L . 17 ; M .Y .K . W oo, 
“Adjudication supervision and judicial independence in the PRC”, Am. 
J  of Comp. L . 39 (1991). Cf. John O. Haley, “Judicial Independence 
Revisited”, 25 Law in Japan  — An Annual 1.

35 The model resulting has been described as “responsive” or “consumer 
orien ted ', re fle c tin g  th e ce n tra l id ea  o f a dem ocratic  system : 
M. Cappelletti, “W ho Watches the Watchmen”,, 31 Am. J . of Comp. L .l, 
61-62 (1983). There are, however, deeper issues in defining the nature 
of the democracy in which a judiciary is to function: Tom Campbell, 
Ju d g in g  in  a  D em ocracy, Ju d ic ia l C on feren ce  o f A u stra lia , 
www.law.monash.edu.au/JCA/campbell.html.
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unquestioning public but rather must be viewed as institutions 
serv in g  the pub lic .^6 Once th is is understood, it becomes 
axiomatic that courts, alike with other institutions in the democ
ratic polity, must seek to capture and secure confidence in their 
operations.

C onfidence and J u d ic ia l L aw -M aking
The second factor conditioning public opinion in Australia con
cerning the courts is the recent public appreciation that judges 
are required to make law. This was forcefully brought home in 
Australia by decisions of the High Court of Australia giving legal 
recognition to the doctrine of native titled7

It has not always been the position in the common law  system 
that judges have been remote from law  making. In earlier times 
common law  judges had a role both in proposing and drafting 
legislation.3® However, in A ustralia th irty years ago (as in the 
country of origin of the common law) it was not countenanced 
that judges made law. Announced changes of perception in the 
United Kingdom, the teaching of Australian academic lawyers 
and vast changes in Australian society and its laws have led to 
public demonstration that on occasions it is necessary for judges 
to make law .39

36 Sir Anthony Mason, “The Judiciaiy, the Community and the Media ',
12 Commonwealth Jud icia l Journal A (1997).

37 Mabo v Queensland (No 2 ) (1992) 175 CLR 1; The WikPeoples v Queensland 
(1996) 187 CLR 1.

38 John Buchan, “The Judicial Temperament”, 73 A ustralian Law Journal 
260, 265 (1999).

39 S ir  A n thony M ason, “The Ju d g e  as L aw -M ak er”, 3 Jam es Cook 
University Law Review 1 (1996).



The present perception of the role of a  judge in A ustralia has 
been described cu ria lly  b y  Brennan J  of the H igh Court of 
Australia. In Dietrich v The Queen ^  he said he did “not doubt that 
the courts of this country, and especially [the High Court] as the 
ultimate court of appeal, acting within their respective jurisdic
tions and in response to the exigencies of particular cases, create 
new rules of the common law ”. This was because “the genius of 
the common law  system consists in the ab ility of the courts to 
mould the law  to correspond w ith the contemporary values of 
society”. He said it had fallen to the courts to keep the law  in a 
serviceable state, “a function which calls for consideration of the 
contemporary values of the community”.

He continued:

W here a common law  ru le requires some expansion or 
modification in order to operate more fairly or efficiently, 
this Court w ill modify the rule provided no injustice is 
done thereby. And, in those exceptional cases where a rule 
of the common law  produces a  m anifest in justice, this 
Court will change the rule so as to avoid perpetuating the 
injustice.^

As an example of the latter category Brennan J  referred to the 
decision of the High Court recognizing native title.

Two areas of potential problem for the capture of public confi
dence emerge once it is accepted that judges on occasion make 
law.

The first is how the line is drawn between the legislative and 
judicial tasks. If the line is not properly observed the courts w ill 
be c r it ic is e d  for u su rp in g  the ro le  of the  le g is la tu re .^ 3

40 (1992) 177 CLR 292 at 318-319.
41 Id.
42 I d ; areference to Mabo v The Queen (N o2) (1992) 175 CLR 1.
43 M. H. McHugh J ,  "The Judicial Method”, 73 A ustralian Law Journal 

37, 42 (1999).



Furthermore judges w ill place in jeopardy their relatively unac
countab le  sta tu s if  th ey  engage in  a  q u a s i- ju d ic ia l ro le/^  
Brennan J  in Dietrich saw the judicial task at first instance and in 
interm ediate courts as constrained by precedent. In ultimate 
courts of appeal he considered the chief constraints are found in 
the traditional methods of judicial reasoning which ensure that 
judicial developments remain consonant not only with contempo
rary  values but also with principles giving the law  its shape and 
in ternal consistency/5 Yet these factors w ill not delineate a 
d iv id ing line w ith  certa in ty  outside the facts of a p articu lar 
case/ 6

The second problem is how the judiciary, without acting legisla
tively  can determine what are the applicable community values. 
Brennan J  in D ietrich  distinguished between transient notions 
emerging in reaction to a particular event or inspired by a  pub
lic ity  cam paign conducted b y  an in terest group (on the one 
hand) and the relatively permanent values of the Australian com
munity (on the other hand)/7 For him, judicial experience in the 
practical application of legal principles and the coincidence of 
jud ic ia l opinions in appellate courts provide some assurance 
those va lues are co rrec tly  perceived/® He considered that 
“although the term [contemporary community values] cannot be 
exhaustively defined, its content in a  particular context is not 
reasonably open to controversy”/ 9

44 A. M .G leeson C J , “Individualised Justice  — The H oly G rail ”, 69 
A ustralian Law Journal 421,432 (iyyo J .

45 Dietrich v The Oueen (1992) 177 C L R 292 at 320.
46 Cf. J J  D oyle C J , “Ju d ic ia l Law  M aking — Is H onesty the Best 

Policy?”, 17 AdelaideL.R, 161, 204 (1995).
47 Dietrich, 177  CLR at 319.
48 Id.
49 Sir Gerard Brennan, “W h y be a Judge?”, 14 A ustralian B ar Review 89, 

93 (1996).



Ju d ic ia l determination of enduring community values is to be 
distinguished from ascertainment of majority opinion®® or policy 
considerations.®^ One observer of the Australian jud iciary has 
argued for the courts to actively seek out and re ly  on available 
materials which throw light on community attitudes and stan
dards about a  particular issue on the basis judges by their back
ground and methodology are ill equipped to make declarations 
about com m unity standards.®2 That v iew  is not un iv ersa lly  
shared but nevertheless the question arises whether courts need 
additional techniques to determine the relevant values, for exam
ple whether the preparation of ‘Brandeis briefs’ should be invited 
or courts should undertake their own research.®3 Furthermore 
there m ay be a  need for courts to explore and explain the bound
aries between permissible activism and deference to the legisla
ture.54

That issue would merit a  paper of its own. For present purposes 
it is important to have in mind that the occasions when courts 
are required to delineate enduring community values are very 
limited and may be confined to the work of ultimate courts in a 
jurisdiction. Nevertheless the scope for public impact of deci
sions at that level is such that the issue remains a most important 
one and lies at the core of current public confidence in courts.

50 Ronald Sackville, J ,  "Continuity and Ju d ic ia l C reativity — Some 
Observations”, 20 Univ, of New South Wales L .J. 1,162 (1997).

51 S ir  A n thony M ason, “The Ju d g e  as L aw -M ak er”, 3 Jam es Cook 
University L.R . 1, 13 (1997).

52 Stanley Yeo, "Judicial Law-Making and Community Standards”, 8 
Journal of Jud icia l Administration 203, 211  (1999).

53 Sackville, supra note 49, 160.
54 Id, 161.



A ustra lian  In itia tives C oncern ing  P ublic  C onfidence
Motivated by consideration of these issues relating to public con
fidence in  the courts, the A u stra lian  In stitu te  of Ju d ic ia l  
Administration commissioned a study on the topic of “Courts 
and the P u b lic” b y  P rofessor Stephen  P ark er ( “the A IJA  
report”) .55 The publication of that report stimulated further dis
cussion and debate on the topic of how courts can better relate to 
the public. The Report was forwarded to the Council of Chief 
Justices and to each Chief Justice and received consideration in 
the context of each particu lar jurisd iction. For example, the 
D istrict Court Ju d g e ’s Conference in Queensland focussed its 
keynote session on the report.56 The Law Society of W estern 
Australia sponsored a courts’ symposium which involved court 
user groups.57 The Federal Court of Australia produced a list 
outlining the action taken by it on the recommendations of the 
A I J A  rep o rt. The 1999 A n n u a l C ourt A d m in is tra to rs ’ 
Conference organ ised  b y  the A I JA  w ill have as its them e 
“Improving Client Satisfaction — Positive Responses to Public 
Concerns”.

Professor P arker commenced the report by  stating that “the 
whole area of the relationship between Courts and the Public is 
incompletely theorised in Australia”.58 A significant contribution 
of the report is to focus attention on the question of identity of 
the publics served by a  court.59 The report concludes with a  list 
of recommendations for better communication and better identi
fication of needs of the public. The report is conditioned by the

55 Stephen Parker, Courts and the Public (Australian Institute of Judicial 
Administration Inc., 1998).

56 Queensland, District Court, Judges’ Conference, 31 March 1999.
57 Law Society of Western Australia, Seminar on Improving the Court 

Experience, 1 M ay 1999.
58 Parker, dupra note 54, 5.
59 Id, 12-14; 35-48.



view that there has been an inexorable movement to a  more con- 
sumer-oriented court.

It is proposed in the remainder of this contribution to consider 
the recommendations of the A IJA  report in the context of practi
cal steps necessary to both capture and maintain public confi
dence in the courts. In doing so it is proposed to fo llow  a 
classification of court environments made by the Chief Justice  of 
Singapore, the Hon Yong Pung How, at the Asia Pacific Courts 
Conference in 1 9 9 8 . The environments there suggested were 
that pertaining to internal organisation, where the court has con
trol; the transactional environment, comprising its constituents 
over which the court has influence; and the contextual environ
ment, over which the court has limited influence.

W h y  P ublic  C onfidence R equires  
M ore th an  J u d ic ia l Perform ance
The attention directed towards methods of capturing and main
taining public confidence is itself a  rejection of the concept that 
proper performance by the courts of the important social tasks 
assigned to them w ill be sufficient to secure public confidence. 
E xp erien ce  has show n to the co n tra ry . No lo n ger can  it  
be thought to be suffic ien t that judges w ill capture pub lic  
confidence by the “impartial, procedurally fair and rigorous ... 
application of the law ”62 alone.

60 Id, 26-28.
61 M. G leeson C J , The F uture S ta te  o f the Ju d ica tu re , The Ju d ic ia l  

Conference of Australia Colloquium on the Courts and the Future, 8 
November 1998, 1.

62 G. Brennan C J, "Courts for the People — Not People's Courts”, 94 
Victorian B ar New<) 25, 26 (1995) cited in G. L. Davies J ,  “Judicial 
Reticence”, 8 Journal of Ju d ic ia l Administration 88, 104 (1998) in develo
ping the argument that more is required of courts to answer uninfor
med and wrong criticism.



In his address on the occasion of the 175^  Anniversary of the 
Supreme Court of New South Wales, Chief Justice Spigelman 
reminded the audience that courts were not to be judged as con
sumer organisations but rather as deliverers of justice.63 That 
profound truth is not gainsaid by examining ways in which the 
role of the courts can w in confidence. It is axiomatic that unless 
a court is seen to deliver justice it w ill most certainly not capture 
public confidence. But the modern addendum is that even where 
it is seen to do so there are steps which, easily taken, w ill ensure 
that is so in respect of the courts’ various publics.

There are at least three reasons w hy this is so. The first is that 
the attraction and holding of public confidence w ill be in issue 
with the courts even where the justice dispensing function of the 
court is not ultimately exercised. It has been said “one main pur
pose of the existence of the courts is actually to discourage the 
parties from using them”.6̂

To address mechanisms to secure public confidence lying beyond 
the delivery of justice is not therefore to diminish the central 
function of the courts. Rather it is to acknowledge that the cen
tral function of the courts is of such crucial importance to society 
that unless its value is recognized, the public could let slip that 
value to their peril. To view courts as service organisations is not 
to supplant their role as deliverers of justice but to ensure the 
delivery of justice is best serviced. The goals are complementary, 
not antithetical.

63 J .  Sp ige lm an  C J ,  R em arks a t  the 175th A n n iversary  Cerem ony 
of the Supreme Court of New South Waled, 17 M ay 1999; 
www.lawlink.nsw.gov.au/sc/sc.nsf/ pages/175-6.

64 John Baldwin, “Flies on the Legal Carcass: The Disreputable Study of 
Judicial Administration”, 16 Holddworth fjaw Review 22, 27 (1993-94).
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The second is that the standard means utilised by the justice sys
tem to communicate m ay have become outdated. Nowhere is this 
made more apparent than in a  recent survey by a  judge of the 
Australian High Court of the art of communication with "genera- 
tion-x”.65

The third reason is that courts must have means by which to 
withstand loss of confidence resulting from unreasonable criti
cism. Brennan C J  has distinguished legitimate and illegitimate 
criticism  of the courts.66 He considered the former “must be 
found in the reasons for judgment or in some blemish in the con
duct of the proceedings”. Criticism made without consultation of 
the public record was “mischievous”. Yet it is the case that the 
criticism the courts have to face on occasion is not shaped by the 
methodology of reason familiar to the courts. It may be motivat
ed by profound disagreement with the result of a  decision. The 
motivation may be intensely political, w ith no regard to the fac
tors identified by Brennan C J. In such circumstances it is more 
important than usual that the court and the principles by which 
it functions is understood by its publics.

C ourt Internal E nvironm ent
I. Court Charters

C on sisten tly  w ith  developm ents in  re la tio n  to a ll serv ices 
involved in the exercise of public power — and perhaps consis
tently with practices in public enterprise for delivery of services 
to customers — one technique utlilised by courts to improve rela
tions with their publics has been to develop court charters. These 
are essentially documents in which the public goals of the opera
tion of the courts are described and adopted as targets for

65 M. D. Kirby J ,  "Delivering Justice in a Democracy III — The Ju ry  of 
the Future”, \7 A ustralian  B ar Review 113, 120-126 (1998).

66 Brennan, dupra note 1, 42.



achievement. They have the virtue of both committing the court 
to the declared public goals as w ell as enunciating those goals 
clearly to the public. The public is then entitled to expect deliv
ery of court services in terms of the stated goals.

In 1994 the Access to Justice  Advisory Committee saw the role 
of charters as providing for the formulation and publication of 
more comprehensive and specific perform ance standards. It 
regarded these as having a  symbolic value; as providing a frame
w ork for identifying and addressing deficiencies; as providing 
information to court users; as allowing structured assessment of 
court administration and practice and providing a  more informed 
basis for the allocation of resources required to maintain stan
dards. It envisaged that such charters should include reference to 
court physical facilities, information made available by the court, 
timeliness and efficiency in delivery of services, courtesy to the 
p ub lic , access to the court and  acco u n tab ility  for serv ice  
delivery.^7

For example, the Family Court of Australia has a  service charter 
setting out the quality, of service that the public can expect from 
the Court. It sets out the purpose of the Court and the services 
and quality of services offered by it.

A further development of this concept is referred to in connec
tion w ith the transactional environment under the heading of 
communication plans.

II. Self-G overnance
The need for courts to secure public confidence in their functions 
has led to a  desire on the part of courts to assume responsibility 
for management of the courts. It is not enough for that task to be 
left to others. In Australia, the High Court of Australia attained

67 Australia, Access to Judtice: an Action P lan , Access to Justice Advisory 
Committee, 1994, 365-367.



self-governance in 1980.68 The Federal Court of A ustralia fol
lowed in 1990.® Where self-governance is so assumed, there is 
no room to blame others for shortcomings of the court, save that 
the need for funding of court budgets remains ever with govern
ment.

III. Procedural Reform s
It lies in the hands of each court to reform its procedure. Such 
reforms are like ly  to resonate in improvement of public access 
and reduction of cost. Unnecessary complexity in rules, docu
mentation or verbiage may all be simplified by action of the court 
in  the  ex e rc ise  of no rm al ru le -m a k in g  p o w ers . A sen io r 
Australian judge has urged that the modud operandi of the adver
sarial trial system should be reconsidered in the light of public 
needs. He has suggested, for example, that there is perhaps no 
reason w hy the trial process should be continuous and witnesses 
could be heard by appointment/0

The focus of much procedural reform in Australia has been on 
the introduction of systems of mediation into the normal court 
processes/1 This has been in addition to the growth of alterna
tive dispute mechanisms in the wider community.

M odifications to the procedure of a  court can be u tilised  to 
achieve better communications with the publics of a  court. For 
example, in the previously cited problems of communication

68 High Court Act 1979 (Cth), s l7  operative from 21 April 1980.
69 Courtd and T ribunals Adm inistration Amendment Act 1989, s l5  inserting 

s l8 A  into the Federal Court of A udtralia Act 1976 (Cth) operative from 1 
January 1990.

70 Peter Underwood J ,  Had the T ria l Procedd Reached its ‘TJde B y” D ate?, 
Jud icia l Conference o f Australia, Colloquium, 7 November 1998, 
www..law.monash.edu.au/JCA/Underwoodpaper.html.

71 E .g. Federal Court Rules, 0 7 2 .



with generation-X, it is open to a court to adopt new modes of 
communication with juries to accommodate changes in commu
nity expectations for effective communication.^

IV. M anagem ent Reform s
Procedural reforms have encompassed and been accompanied by 
extensive management reforms. In Australia the stimulus for this 
appeared to come initially from the experience in case manage
ment in the U nited States. Subsequently the report of Lord 
Woolf in the United Kingdom offered further overseas confirma
tion that the courts of the common law  world were radically tak
ing command of the conduct of the ir business as p a rt of a 
determined effort to more effectively relate to the p ub lic .^  A for
mer Australian Chief Justice has given support to case manage
ment while pointing to the need for speedy disposition of cases 
not to prejudice the just disposition of cases. This was indeed 
the ratio of the decision of the High Court of Australia in State o f  
Queensland v JL  Holdings P ty  Ltd75 where it was held the ultimate 
aim of a court is the attainment of justice and no principle of case 
management could be allowed to supplant it. There it was held 
that case management, while being a  relevant consideration to 
the exercise of the discretion of a  judge in refusing leave to 
amend a  defence, could not be allowed to prevail over the injus
tice  of p reven ting  the ap p lican ts from ra is in g  an arguab le  
defence.

72 See Kirby, dupra note 64, 120-126.
73 Lord W oolf of Barnes, Access to Justice: Final Report, Her Majesty’s 
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V. Perform ance standards
Courts have trad itionally  been loath to measure their perfor
mance, limiting data to inputs rather than outputs/6 A further 
aspect of courts taking command of their management is the 
development of standards of performance. Such standards may 
appear in court charters or be separate from them. So far as such 
standards re late  to the time in w hich proceedings are to be 
finalised by a  court, there is the inherent danger that the stan
dard m ay override the requirements of justice. Provided that 
danger is guarded against, there is every reason for a  court and 
its judges to have standard goals for compliance w ith in the reso
lution of cases. One senior Australian judge has urged that the 
judiciary be bolder in imposing time limits upon what litigants do 
in court so that quality time is available out of court/7 Another 
has pointed out that the development of time standards raises, in 
acute form, the problem of the overlapping responsibilities of all 
branches of government in that the capacity of a court to meet 
some limits is resource dependent. For example a standard may 
prescribe the time w ith in  w hich an accused person is to be 
brought to trial but whether the courts have resources to enable 
that to occur m ay be dependent upon provision by the executive 
of resources/8 Furthermore an implicit or explicit intention in 
the standards to induce settlements m ay have implications for 
the theoretical and practical construct of the justice system/^ 
And finally it must always be borne in mind that performance 
standards may prove unable ever to measure quality.

76 Carl Baar, “The Emergence o f the Ju d ic ia ry  as an Institution”, 8 
Journal, of Ju d ic ia l AdminuLraLlon 216, 230 (1999).

77 Keith Mason J ,  W hat are the Eddentiald for the A ustralian Jud ic ia l Sydtem?, 
Supreme and Federal Court Judges' Conference, 28 January 1999.

78 Gleeson, dupra note 4, 138.
79 Ted W right, The eddentiald of the ju d ic ia l dydtem — dome eddentiald fo r re

exam ining eddentiald, Supreme and Federal Court Judges Conference, 
24-29 January 1999,2.



VI. Safety  Standards
The A IJA  report found a need exists for the courts of Australia 
to each develop a  Safety Plan. Professor Parker’s recommenda
tion was that this be done w ith the reasonable apprehension of 
court users in mind.®^

V. Judicia l Cultural Education
The trad itional v iew  of a  judge as a person remote from the 
everyday pressures of life has not worn well in the multi-cultural 
environm ent in w h ich  courts now operate, p a r t ic u la r ly  in  
Australia. This is noticeably so in relation to contact between 
judges and the Aboriginal peoples of Australia but it is equally 
true in relation to Australians who have come from diverse eth
nic and religious backgrounds. The result has been that a  num
ber of A ustra lian  courts have introduced ju d ic ia l education 
programs for judges in relation to cultural and ethnic matters. 
One of the first was that presented in the Supreme Court of 
W este rn  A u s tra lia . The A u s tra lia n  In s t itu te  of J u d ic ia l  
Administration has also organised courses for courts at various 
levels on cultural issues relating to Aborigines and Greek and 
Vietnamese speaking peoples.

In this context it is of significance that a justice of the Supreme 
Court of the United States has recently urged judicial education 
of judges as a means of safeguarding necessary public trust in the
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courts.
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VIII. Judicia l Evaluation
Programs of judicial evaluation have been introduced in North 
Am erica since the mid-1970s. B y jud icia l evaluation is meant 
“the process to develop reliable information concerning judicial 
performance of individual judges to the end that judges can gain 
needed insight into their performance and can improve that per
form ance a c c o rd in g ly ”.82 These p rogram s have g e n e ra lly  
involved assessment of judges under criteria relating to legal 
ability, im partiality, jud icia l management skills, comportment 
and disposition practices.83 Such concept is presently under con
sideration in Australia. If any such program were to be estab
lished, prelim inary thinking is that it is like ly  it would involve 
recently retired judges as assessors.

IX. Form ulation o f  Judgm ents
The manner in which reasons for judgment give expression to 
the reasons of the court is uniquely w ithin the control of each 
court. For the purposes of communicating effectively w ith the 
public, it is possible for judges to formulate their reasons so as to 
be more communicative to the lay reader. A  former Chief Justice 
of A ustralia has referred in this context to the practice of the 
High Court of Australia, and now other Australian courts, of 
issuing short form summaries of the reasons for judgement in 
complex c a s e s .T h a t  has the potential of both aiding the w in
ning and losing parties to comprehend the reasoning of the court 
as w ell as to aid the public at large by ensuring it receives accu
rate media reports.

82 B arry  G ran n ary J ,  “Ju d ic ia l Developm ent: and Exam ination of 
Judicial Evaluation Initiatives and Mentoring Programs”, 21 Provincial 
Judged’ Journal 5 (1997).

83 Id, 6.
84 Mason, dupra note 35, 8-9.



X. Sharing B est Practice
In the A IJA  report Professor Parker found an absence of shared 
best practice among courts. He recommended the establishment 
of an independent, central site with the resources and authority 
to survey what is occurring in all Australian courts.8® He would 
include benchmarking exercises in this.86

XI. C osts and Fees
It is within the jurisdiction of courts to determine the basis upon 
which costs and fees m ay be properly charged. M arket forces 
w ill determine the quantum of costs allowable. But the complexi
ty  of the costs scale lies w ith the court to settle. Fees imposed 
by  governments m ay deter access to a  court. They have the 
potential to cause public resentment and hence loss of public 
confidence.87

Transactional E nviron m en t
I. Com m unicative Approach

The starting point for a  court wishing to create public confidence 
within its transactional environment is to recognize the need for 
appropriate communication of the court’s purposes at all levels. 
The Chief Justice  of South Australia has spoken of the need for 
ju s t ic e  to be “ad m in is te re d  c o u rte o u s ly  p ro m p tly  an d  
efficiently”.88 This is the “user friendly” approach, sometimes 
used in discussion as a  subtle denigration of moves to make

85 Parker, dupra note 54, 167 ( recommendation 14).
86 Id, (recommendation 16).
87 Mason, dupra note 35, 6.
88 John Doyle C J, W hat are the ejdentiald for the A ustralian  Ju d ic ia l Sydtem?, 

Suprem e and Federal Courts Jud ges’ Conference, 24-29 Ja n u a ry
1999, 3-4.



courts in A ustralia more responsive to public needs. Professor 
Parker formalised this by recommending courts should have a 
Communications Plan, including an information strategy setting 
out the mechanisms by which information if  to be given to a 
courts publics.^9 He envisaged these might include web sites, 
summaries of judgments in prominent cases, fact-sheets, newslet
ters to addressees on a mailing list, videos, help-desks and infor
mation s e s s io n s .T h e  Federal Court of Australia has advertised 
the position of Community Relations Officer to further these 
goals.91 Along w ith other Australian courts, it has a  website, pro
vides summaries of judgments for major cases, informational
leaflets for the public and written information to assist litigants
• 92m person.

II. R everse Com m unication
An important feature of Professor Parker’s recommendations is 
that communication needs to be tw o-w ay so that courts hear 
from their publics where possible and appropriate. Mechanisms 
suggested by him are court user forums, feedback forms and 
user surveys.93 The involvement of court user groups in the pre
v iously mentioned sem inar organised by  the Law  Society of 
W estern A ustralia was confirmatory that such communication 
can be both educative and non-controversial.9̂  One Australian 
Supreme Court conducts regular client surveys95 and a M inistry

89 Parker, dupra, note 54, 164 (recommendations 1 & 2).
90 Cf. Davies, dupra note 61, 105.
91 The Australian, 24 April 1999.
92 Federal Court of Australia, Courts and the Public Report: Follow up

on Recommendations, 12 February 1999, 1. ■
93 Parker, dupra note 54, 165 (recommendation 6).
94 Law Society of W estern Australia, dupra note 66.
95 Advice to the A I J A  from  the R egistrar o f the Australian Capital 

Territory Supreme Court, 21 April 1999.



of Justice  has conducted customer surveys of the judiciary, legal
practitioners and litigants and ju ro rs.96 A D istrict Court has
estab lished a  “customer council” to keep in touch w ith  user

97views.

The customer surveys disclosed a low level of dissatisfaction 
with court services in Western Australia. Both practitioners and 
litigants rated service from staff as the most influential factor in 
determining overall satisfaction.9^

III. “C om plaints” System
Professor Parker recommended “all courts should state clearly 
the mechanisms by which complaints about the service of the 
court can be made by court users and how those complaints w ill 
be dealt w ith”.99 He excluded from “service” the content of deci
sions made by the court in interlocutory matters or at a  trial. The 
Access to Ju stice  Advisory Committee had previously recom
mended that an important element of a  court charter should be 
the development of a  mechanism for dealing w ith complaints 
from the public concerning any failures to comply with the stan
dards set out in the charter.1®®

These practices are largely now in existence in Australian courts. 
The administrative changes introducing such provisions share

96 W estern Australia, M inistry o f Justice, Court Services Division, 
Customer Survey, 1999.

97 W estern Australia, District Court, advice from Executive Officer to 
A IJA , 10 M ay 1999.

98 W estern Australia, M inistry of Justice, Court Services Division, 
Customer Survey, Executive Summary, 5.

99 Parker, dupra note 54, 165 (recommendation 7).
100 Australia, Access to Justice Advisory Committee, AcceM to Justice: an  

Action Plan., 367-368 (1994).



common features and display novelty of approach in some juris
dictions:

1. Courts C harters specifying service standards have been 
w idely adopted so that there is an overall culture of client 
service.1̂ 1

2. Such Charters are displayed on counters and in the court
houses to which they relate.

3. The Charters contain a statement concerning the making of 
complaints, identifying the person or persons to whom com
plaints concerning service m ay be made and how the com
plaint m ay be lodged (in the A ustralian Capital Territory 
provision is being made for lodgment by free phone or fax).

4. Some Charters contain a form for making a  complaint or 
comment on service (in the case of South A ustra lia  this 
being a  tear off slip capable of reply paid mailing.

5. The identity of the person who w ill resolve a  particular com
plaint is dependent upon the nature of the complaint: that is, 
whether they go to the counter officer, a designated officer, 
the Registrar, or the chief executive of the courts’ authority.

6. The intention is that as many complaints as possible w ill be 
resolved at the counter (over 90% of all complaints in the 
A u stra lian  C ap ita l T err ito ry  Suprem e C ourt b e in g  so 
resolved).

7. In the case of the Fam ily Court of A ustralia provision is 
made for users to express satisfaction w ith  a  p articu la r

101 Queensland, Court Registries Charter, June 1996; South Australia, 
Courts Administration Authority, Courts Charter; Victoria, County 
Court, Customer Service Charter; V ictoria, M agistrates’ Court, 
Customer Service Charter; W estern Australia, M inistry of Justice, 
Customer Service Charter; Australian Capital Territory, Supreme 
Court, Commitment to Service Statements for Registry, Sh eriff’s 
Office and Library; Family Court of Australia, Service Charter.



service or to suggest improvements to it by placement of a 
tear off card in a Suggestions Improvement Box or by mail
ing to the Court.

8. “Complaints” boxes are also provided on the counters of the 
Registries.

9. C om plainan ts are  not req u ired  to id en tify  them selves 
although they are given the option of doing so if they w ish to 
learn of the outcome of their complaint.

10. These procedures are in addition to any statutory rights of 
complaint such as those that may be open to an Ombudsman 
or (in  the  case  of Q u een slan d ) the  C rim in a l J u s t ic e

• • 1 0 9Commission.

11. The procedures also operate in addition to the determination 
of complaints made d irectly to an Attorney General or to 
directly to a  Chief Justice or Chief Judge or by reference to 
that person, this being the case in relation to complaints con
cerning the conduct of a judicial officer.

Complaints relating to judicial conduct raise more far-reaching 
issues. New South W ales is the only State that has established a 
Jud ic ia l Commission w ith functions, which include those of pro
viding for the examination of complaints against Ju d ges and 
other jud ic ia l o f f i c e r s . Experience in the Commission has 
shown that most complaints are examined and dismissed as not 
reaching the status of minor complaints under procedures avail
able to the Commission under the A c t .^

102 Crim inal Justice Act 1989 (Qld), s29.
103 Jud icia l Officers Act 1986 (NSW ).
104 Id, ssl8, 20; New South Wales, Judicial Commission, Annual Report 
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IV. Court Support
Although the A IJA  report did not review the current levels of 
provision of court support, Professor Parker recommended a 
further inquiry should seek to document the present level of such 
services.105 By court support is meant provision of social, spiritu
al and material support to persons engaged in the court process. 
A further recommendation was to the effect that courts have a 
referral strategy under which up to date information should be 
maintained on local advice and support systems.106

V. Physical Facilities
Closely related to provision of court support is the availability of 
appropriate physical facilities for a  court. “Appropriate” is to be 
understood with reference to the needs of court support as well 
as the requirements of judges, registries and libraries.

There is an evolving literature on court architecture. It is well 
captured for present purposes in the Conference held at the 
U niversity of W ollongong in 1998.107 An equally  in teresting 
development is a  recent report on the impact of court architec
ture, which opens up in terd iscip linary considerations not y e t 
fu lly  explored.10® The report stresses the importance of user 
feedback and court communications.109

105 Parker, dupra note 54, 166 (recommendation 9).
106 Id, (recommendation 13).
107 The p apers are a va ila b le  on the in te rn e t at 

www.uow.edu.au./Law/repjustice/ index.html.
108 W estern Australia, Law Reform Commission, Consultation Draft, 

Court Perdpectived: Architecture, Pdychology and Wedtern A ustralian  Law  
Reform (Louise St J  Kennedy and David Tait, authors).

109 Id .,31-34.



VI. Litigants in  Person
Of particular importance in Australia is the emerging presence 
of litigants in person. These are persons underrepresented by 
private lawyers and unable to qualify for legal aid or pro bono 
assistance of any other type. A former Australian Chief Justice 
has expressed the view  that “the adversarial system, especially 
the ju iy  trial, is not w ell geared to deal with the litigant in per
son".110

In the A IJA  report Professor P arker recommended that a ll 
courts should have a  Litigants in Person Plan dealing w ith every 
stage of the process from filing through to enforcement.111 In 
Australia the desirability of that step has been enhanced by sev
eral developments. The first is that, since Dietrich, an indigent 
person charged with a serious criminal offence who is unrepre
sented without personal fault is entitled to a  stay of proceedings 
for the purpose of representation being provided at the expense 
of the state.112 The second is that decline in the funding available 
for legal aid has occasioned more persons to appear unrepresent
ed. The third is there appears to be a greater willingness on the 
part of members of the public, perhaps necessitated by the high 
level of the costs of representation, to “have a  go” at presenting 
their own case.

The presence of an increased number of litigants in person in the 
justice system raises a  series of issues in terms of the capture and 
preservation of public confidence in the court system. Those 
issues arise prior to lodgment of process; after such lodgment 
and prior to hearing; during the hearing and after conclusion of 
trial. The issues arise as much for the service personnel of the 
court as for the other parties and their counsel and the presiding 
judicial officer.

110  Mason, supra note 35, 7.
111  Parker, supra note 54, 166 (recommendation 10).
112  Dietrich , 177 CLR 292.



Lord W oolfs final report on the English Civil Ju stice  System 
concluded “parties of limited financial means should be able to 
conduct litigation  on a  more equal footing”.113 For him this 
meant “litigants who are not legally represented w ill be able to 
get more help from advice services and from the courts”.11̂  
Therein lies the present dilemma for both courts and litigants in 
person. Additional funding from public sources for provision of 
such services is simply not in expectation. This is precisely the 
point, earlier referred to, at which the public confidence in the 
courts lies in the hands of the executive.

The preparation of a Litigants in Person Plan has the advantages 
of directing specific thought to the issues raised by such litigants 
and providing those engaged in the work of the court with guid
ance on the range of issues which can arise. It is a  desirable step 
both for public confidence and for proper management of the 
business of the court.

V II. Technological Com m unication
Growth and adjustment by courts to developments in technology 
is capable of effecting both procedural and managerial change. 
Yet, perhaps more importantly, such growth and adjustm ent 
has the capacity to place courts in unparalleled communication 
w ith  the pub lics, w h ich  it  serves. E lectron ic filin g  w ill be 
matched by electronic access to court records; the character of 
submissions and transcript w ill adjust to electronic forms; even 
attendance m ay occur by electronic means.11® Video-conferenc- 
ing is now routinely used by the High Court of A ustralia for 
special leave applications, by the Federal Court of A ustralia

113  Woolf, dupra note 72, 7.
114  Id.
115 Michael Kirby J ,  “The Future of Courts — Do They Have One?”, 8 
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in  connection w ith  its nationw ide ju risd iction  and b y  State 
Supreme and District Courts in relation to bail applications and 
sentencing appeals by  imprisoned appellants. Video and te le
phone are on appropriate occasions now used for the receipt of 
evidence.11  ̂ Professor Parker cautioned, however, that before 
placing great reliance on technology a  court should be sure that
its relevant publics have reasonable access to and facility w ith 

117computers.

C on textu a l E nviron m en t
I. Jurisdictional Environm ent

The capture of the public confidence in the courts in the exercise 
of their jurisdiction to determine constitutional questions is more 
lik e ly  to be seen in the public perception as verging into the 
political where the issues are of constitutional, and therefore nec
essarily of political, significance. Sim ilarly, in crim inal matters 
the determination of sentences by judges is a public act attracting 
views of the communily on the appropriateness of the sentence. 
In civil matters the decision of the judge is more likely to be of 
concern to the parties alone, although in significant cases the 
decision m ay have ram ifications for persons beyond those 
engaged in the litigation. Nevertheless, in all jurisdictions a  judge 
w ill be exercising public power and so need to capture and main
tain public confidence in the exercise of the jurisdiction.

116  M a rg a re t W h ite  J ,  Comment on p ap er by M cG arvie J , Ju d ic ia l  
Conference of Australia, Colloquium on the Courts and the Future, 8 
November 1998, 3.

117  Parker, supra note 54, 166 (recommendation 11).



II. Governm ent
It is axiomatic that the courts must coexist w ith the other powers 
constituting the government; that is, the legislative and executive 
powers. This must be so even where the courts have the power 
to review, either constitutionally or as a  matter of law, the con
duct of the other branches of government. In Australia, follow
ing the W estm inster system , the executive is com prised of 
persons drawn from the legislature. Public confidence in the 
courts can be shaped by  executive and legislative opinion as 
much as by the conduct of the courts. It is therefore very impor
tant that courts have means to communicate w ith  the other 
branches of government concerning the proper role and function 
of the courts.

There are a  number of techniques of communication which have 
been used by courts in Australia to communicate appropriately 
with other branches of government. In relation to the legislature, 
Chief Justices or their representatives have appeared before leg
islative committees charged with settling the budget in relation to 
courts. In relation to the executive, Chief Justices meet from 
time to time with the Cabinet officer responsible for the courts, 
in addition to continual exchanges through correspondence. It is 
possible that when judicial officers point to desirable law  reform 
in the course of their reasons for judgment that such suggestions 
can be forwarded to the executive for attention. They could as 
easily be forwarded to any legislative committee w ith involve
ment in law  reform . In the past appeals w ere made for the 
Australian Law  Reform Commission to fulfil a clearing-house 
role in that respect.

118  In Papua New Guinea there is a constitutional right for the Chief 
Ju stic e  to do so: Papua N ew Guinea, C onstitution, s209(2B ), 
s210(3).

119  A ustralia , L aw  Reform  Commission, A nnual R eport 1977 , 6 -7 ; 
Australia, Law Reform Commission, Annual Report 1979, A.



In the A IJA  report Professor Parker saw the need for improved 
communication between the judicial and political arms of gov
ernment. He suggested periodic meetings between representa
tives of the judiciary, legislatures and executive for the purpose 
informing each group about the perspectives of the other and 
ironing out avoidable differences.

III. A ttorney- General
Until recently in Australia it had been thought that it was incum
bent on an Attorney General, as the first law  officer, to “defend” 
the courts against im proper criticism . However, the present 
Commonwealth Attorney-General, prior to assuming that office, 
said that the jud iciary should not look to the attorney-general to 
represent or defend it in public debate in the media. He consid
ered this was better done by judges and would be more compati
ble with judicial independence. He has largely adhered to this 
view  since assuming that office although he qualifies his basic 
propositions to accept “sustained political attacks capable of 
underm ining public confidence in the ju d ic ia ry  m ay call for 
defence by the Attorney-General”.^^

The first expression of these views met w ith opposition at the 
h ighest levels of the A ustra lian  jud ic iary . B rennan C J  sa id  
“...w h y  should an A ttorney not defend the reputation of the 
judiciary, explain the nature of the jud icial process and repel 
attacks based on grounds irrelevant to the application of the rule 
of law ?” Former Chief Justice Mason said “... an Attorney-

120 Parker, dupra note 54, 164-165 (recommendation 5).
121 Hon Daryl R. Williams, “W ho Speaks for the Courts?”, in Courts in a  
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General should defend the courts and jud icial officers against 
irresponsible criticism and he should be prepared to do so when 
irresponsible criticism is made by politicians”.12̂  The obligation 
to speak in these circumstances would now appear to be accept
ed by the Attorney-General in his second statement.

Nevertheless the A ttorney’s other point — that judges should 
speak out more for themselves — has been generally accepted. 
There is a  r a n g e  of m a tte r s  w h e r e  th e  knowledge of the jud iciary 
better informs the public debate, for example in connection with 
administrative changes in the courts and matters of general judi
c ial philosophy such as sen tencing .12® The formation of the 
Jud ic ia l Conference of Australia and its subsequent symposiums 
and statements has sought to advance that view .12®

IV. M edia
As one academ ic observer has recen tly  said, there is a  vast 
A ustra lian  lite ra tu re  on judges and the m ed ia .127 Professor 
Parker recommended that media liaison officers or equivalents 
should be appointed  in  a ll ju risd ic tio n s and ap p ro p ria te ly  
resourced.12® His recommendation was outstripped by develop
m ents to th a t effect. It is su ffic ien t here to record  th a t a ll 
Australian courts and jurisdictions have taken steps of one sort 
or another to improve communications w ith the media. Prime 
among these are the appointment of Public Information Officers 
to facilitate liaison between the courts and the media. There are 
recent but well-established systems. In W estern Australia, the

124 Mason, dupra note 35, 11.
125 David Wood, “Judges and Community Involvement”, 7 Jo u rn al of 
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courts have issued “Guidelines for the M edia”.123 These explain 
the jurisdiction, location, sitting times and circuits of each court; 
the nature of what occurs in court; the personnel who w ill be in 
court; expectations and requirements for the reporting of hear
ings; conditions of media access and contact points for further 
information.

V. Public Education
A former Chief Justice of Western Australia made the point that 
the public could not be expected to look to the courts with confi
dence if  they did not know what the courts did. Furthermore, he 
said, they could not be expected to d istinguish the role per
formed by the courts if  their perception of society was that all 
their benefits and rights came from actions of the executive.13  ̂
In W estern Australia the result has been the establishment of the 
Francis Burt Law  Education Centre. The function of the Centre 
is to provide community legal education to school students and 
to the public. Approximately 12,000 secondary students partici
pate in the programs of the Centre each year. Featured in its 
activities are a  mock trial competition between schools and an 
innovative focus on Aborigines and the law. In Sydney there is a 
government sponsored Police and Justice Museum with a  focus 
on criminal aspects of the law.

W hile these are im portant steps, they have to be m easured 
against the absence of any basic education civics training for the 
broad membership of the public. The princip les upon which 
public life, including the work of the courts, is conducted is not

129 Western Australia, Courts, Public Information Officer, Guidelines for 
the Media, June 1999.
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December 1987.



the  su b jec t of g e n e ra l ac ro ss  the  b o ard  te a c h in g  to 
Australians.131 It is more likely that most Australians w ill have 
some idea of the concept of democracy and the role of the legisla
ture. It w ill be largely unknown to them that the courts m ay pro
vide protections to them. It is not surprising that is so given the 
apparent inaccessibility of courts to the public because of cost. 
Furthermore there is no entrenched Bill of Rights in Australia to 
make apparent the role of the courts in protecting freedoms of 
the individual against state action. These and other factors make 
it highly desirable that the public education in the school system 
should extend to the role and function of the courts. W here that 
does not occur or where it occurs inadequately, there is scope for 
others (such as the legal profession) to provide community legal 
education.

Professor Parker's approach was to recommend that all courts 
should have and keep under rev iew  a com munity education 
strategy. Such strategy would set out the different mechanisms 
by which the court aims to inform the public about the role of 
courts in the community. He instanced jud icial outreach pro
grams, school and community visits, open days, public meetings, 
pamphlets, and juror education program s.13̂  He also recom
mended that the Council of Chief Ju stices  and the Ju d ic ia l 
Conference of Australia continue their active role in promoting 
greater communication between courts and the public.133

VI. Private Com petition
The point has been made in A ustralia that unless courts take 
steps such as those outlined above, they  w ill be less able to

131 Cf. Davies, dupra note 61, 93. Kirby, dupra note 7, 607-608 urges the 
teaching of civics.

132 Parker, dupra note 54, 164 (recommendation 3).
133 Id, 167 (recommendation 14).



compete with privately organised dispute settling agencies who
have regard to principles of organisation involving appropriate

1 ^4communication.

C onclusion
Public confidence in the courts depends fundamentally on the 
reputation of a court to deliver justice according to law. Without 
that, there can be no foundation for true public confidence. 
However, w ithout den igrating from the essential function of 
the courts to deliver justice, without turning courts into im ita
tions of corporate entities, without transmogrifying courts into 
consumer organisations, there is much more that can be done by 
courts to capture and m aintain  public confidence in today ’s 
society. Such steps are not only desirable; they are essential. 
Public education and expectations have risen; if  courts do not 
communicate in the environment of present day society they w ill 
not hold the confidence of that society. Repositories of public 
power in a  democracy today spend a considerable time in com
municating effectively with the public and courts can not stand 
aw ay from that development. It is necessary for those responsi
ble for the courts to take an outside v iew  of the institution  
through the eyes of those unfamiliar with the law. That done, it 
w ill be apparent that the steps outlined in this paper are common 
sense, practical steps which it is desirable any court should take. 
The goal of taking those steps is to ensure the continuity of the 
law  in times w here, unless there is public confidence in the 
courts, its application m ay be socially disputed and the rule of 
law  placed in doubt.

134 Wright, supra note 78, 3-4.



Modes o f Appointm ent and Training o f Judged 
A  Common Law Perspective  *

by
M ichael D . K irb y  *

O ld  W ays
Northern Ireland, like Australia and most other jurisdictions of 
the common law, inherited from England the old ways of going 
about judicial appointment and the training of judges.

Unlike the countries of the civil law  tradition, it rejected a  career 
judiciary with training and promotion inside the ranks. Instead, 
judges, w hether of superior or in ferior courts, w ere chosen 
(almost without exception) from members of the practising legal 
profession. Indeed, they were usually chosen from an even small
er group, being barristers whose full time work was normally in 
advocacy before courts. For the superior courts, appointment 
typically from the senior members of the Inner Bar whose pro
fessional skills and learning had earlier been recognised by their 
appointment as Queen's Counsel.

Under the old w ays the judge, upon appointment, was given no 
formal training to ease the path from the life of an advocate to a 
life on the bench. Usually, after a  formal welcoming ceremony, at 
which extravagant praise was voiced about the judge's merits, he 
or she (usually he) was scarcely over the pleasure of the event

* This paper was presented during the Workshop of Experts on the Review of 
C rim inal Justice in Northern Ireland that was held in Belfast on 8 and 9 
June 1999 and was organized inter a lia  by the IC J and its Center.

1 Michael D. Kirby, AC, CMG; Justice of the High Court of Australia; 
Member of the International Commission of Jurists.



when the rude necessity to sit in court descended. For most, the 
transition  from the w ell of the court to a  seat on the bench 
appeared to go smoothly enough. Occasionally, the novice would 
be seen to leap to the feet or to cry “I object” when a  question 
w as asked or answer given that seemed objectionable. But the 
kind of person who was appointed to judicial office had normally 
had such a long experience as an advocate in the courtroom that 
the transmogrification was relatively painless. In most cases it 
turned out to be astonishingly successful. I say astonishingly 
because the qualities inherently required of an advocate are sub
stantially different from those required for a  judge. Truly, in mid
life and mid-career the appointee has the challenge of a  virtually 
unaided translation to large public responsibilities for which the 
only real preparation was the observation, over many years, of 
other judges at work.

The tra in in g  of jud ges , in  a  form al school or co llege, as a 
prerequisite to the commencement of judicial service, or as an 
accompaniment to years of service, was, in the old days, out of 
the question. In part, the resistance flowed from the fact that 
this had never been the w ay it had been done in England which, 
in the judiciary (as in so many other things) adored the gifted 
amateur. In part, doubtless, it was because the English w ay of 
doing th ings w as cheap to the pub lic  purse and re la t iv e ly  
efficient. The private  sector, of the advocate ’s practice, w as 
thought to give the judge the necessary preparation at no cost to 
the state.

Setting  up schools and colleges for ju d ic ia l education is an 
expensive business. It involves the provision not only of the 
infrastructure and the personnel but also diverting the judicial 
novice from the performance of judicial duties. As these are at a 
premium in every common law  jurisdiction, and because judge 
power is scarce as the case lists expand, the notion of “lost time” 
in judicial training was uncongenial to the Executive. But there 
w ere also theo retica l objections. In England, Lord D evlin, 
a  great judge, w as most critica l of the Bridge Report which



had suggested that English judges should undergo specialised 
training: ^

I ... regard w ith a  degree of indifference verging on con
tempt the criticism of judges that demands for them a type 
of tra in in g  w hich  render them more lik e  assessors or 
expert witnesses than judges of fact and law  ... The judge’s 
function is to listen intelligently and patiently to evidence 
and argument ... to evaluate the reliability and relevance 
of oral testimony ... and finally to reach a conclusion based 
on an accurate knowledge of law  and practice ... The 
capacity of being a  judge is acquired in the course of prac
tising the law.

Lord D evlin ’s v iew  w as supported by Lord H ailsham .3 The 
explicit fear expressed by Devlin was that judicial training would 
become an illicit means of inculcating in the judicial branch the 
values and opinions of the Executive Government. In the United 
States, w ith a  different organisation of the legal profession (and 
without the specialised cadre of advocates known as barristers) 
the necess ity  to provide schools and co lleges, tra in in g  and 
instruction was clear in some cases. But this was not thought to 
be the case in countries which followed the English model. A fine 
Australian judge, Gordon Samuels, remarked in 1980: ^

The best w ay  of m ain tain ing jud ic ia l competency is to 
appoint reasonably competent judges, who already know 
enough to embark on their task with tolerable efficiency. If 
it is recognised that a  large proportion of new appointees 
cannot perform  com petently w ithout prior instruction, 
then the system of selection has failed, and basic training is 
little more than a means of propping it up.

2 P Devlin, The Judge, OUP, 1979, 36-47.
3 L ord  Hailsham, HamLyn R evisited : The B ritish  L ega l System  Today, 

London, Stevens, 1983, 50-51.
4  G J  Samuels, “Ju d icia l Competency: How Can it be M aintained” 

(1980) 54 A ustralian  Law Journal 581 at 585.



There were sim ilarly settled w ays for the selection of the judicia
ry. W hereas in civil law  countries, those who would advance 
through the ranks were persons who entered college after uni
versity and spent a  lifetime as a  member of the judicial branch 
and w hereas in the U nited S tates form alised procedures of 
selection, confirmation and even election were the norm, things 
were different in most of the jurisdictions of the common law. It 
was true that independence constitutions commonly introduced 
new systems of appointment in many new Commonwealth coun
tries. These usually  involved a Ju d ic ia l Services Commission 
comprising representatives of the legal profession and of the 
judiciary to temper the judicial appointments of the politicians. 
There w as no suggestion of election: an Am erican extension 
of democracy thought in most parts of the world quite unsuitable 
to the choice of judges and to the need to secure and maintain in 
office independent and courageous persons who (if required) 
would actually stand aga iru t the tide of popular opinion. Even 
formal confirmation hearings w ere regarded as an anathema. 
The instances in the United States involving Ju d ge  Bork and 
Justice Thomas are frequently mentioned - but there are other 
equally depressing stories about the confirmation process.®

Instead of these system s of choice or recom mendation b y  a 
Commission, the old ways involved a  rem arkably simple proce
dure. Appointment to the Bench was in the gift of the elected 
Executive Government of the day. A  principal political officer 
w o u ld  m ake the even tu a l p roposa l (in  E n gland  the  Lord 
Chancellor; in A ustra lia  u sua lly  the A ttorney-G eneral). The 
decision to appoint or not, or to select am ongst candidates, 
would be made by the Cabinet of politicians, usually in the midst 
of other pressing political business. Once the new appointee was 
chosen, his or her name would go forward to the Queen, the

J  A  Maltese, The Selling of Supreme Court Nominees, Johns Hopkins, 
Baltimore, 1995. See esp the defeat of the nomination o f Jo h n  J  
Parker, 52 ff.



President or a  Vice-Regal representative for formal confirmation. 
That was it.

A dvantages o f  th e  O ld  W ays
There are many defects in the foregoing description of the old 
ways of appointment and training of judges in the courts of the 
common law. Some of the defects explain the invention of new 
systems for appointment and train ing now followed in m any 
countries of the new Commonwealth and the established systems 
of election, appointment, confirmation and formal training which 
are a  feature of the judiciary of the United States. I w ill turn to 
these innovations. But first, I want to note a number of impor
tant values which the old w ays preserved in jurisdictions, such as 
Northern Ireland and Australia.

As in most things in life, the old ways were not wholly bad. As in 
many things long settled, they had reasons behind them which 
explained their endurance. In considering changes to the settled 
practice hitherto followed in the matter of appointments and 
training of judges, it is as w ell to start with a  recapitulation of the 
advantages of the systems that have been followed to date:

• So far as appointment is concerned, there can be no doubt 
that there are important strengths of the common law  system 
over that followed in civil law  countries. A person appointed 
to the judiciary in middle years, after having established a sig
nificant legal career in the private sector, is likely  to have a 
different attitude to the office of a  judge than a person who 
has never done anything else, has always worked in the public 
sector and who has been dependant on superiors, bureaucrats 
or politicians for advancement to higher judicial office. It has 
alw ays seemed to me to be an explanation of the strongly 
independent cast of mind of the judge of the common law  tra
dition is that he or she w ill ordinarily not consider the judicial 
office to involve service to the government. On the contrary, 
those who have spent the better part of their lives in the



successfu l p u rsu it of functions as an advocate (or more 
recently as a senior solicitor, government lawyer or academic) 
w ill tend to have a  different point of view  to the person whose 
life has been spent in various positions of government service. 
This attitude of mind is extrem ely important to the w ay in 
which judges of the common law  go about their work and to 
the power which they exercise on behalf of the people whom 
they serve. It explains, for example, w hy the reasons of judges 
of common law  courts are more discursive, longer and less 
obviously syllogistic than those of judges of the civil law  tradi
tion. There is a  greater candour. There is greater willingness 
to explore the major and minor premises which explain the 
decision in hand. Nowadays, there is less self-deception that 
the words of constitutions or statutes are unambiguous, that 
past precedents of the common law  fill all the gaps needed to 
meet new  circumstances or that po licy and legal princip le 
have nothing to do with the decision in a particular case.

People nurtured in the private sector are, it seems to me, more 
likely to be questioning and candid about such matters. They 
are likely to be more insistent upon the right to dissent (not 
often a  feature of the jurisdiction in civil law  countries). They 
are prone to demand the opportunity to explain honestly and 
in detail the reasons for their opinions. They do not pretend 
that the law  is always clear and unambiguous lest ambiguity 
or d issen t m ight unsettle  obedience to governm ent and 
respect for the law. 6

• There is another strength in the flexibility which the politi
cians of the d ay  had in choosing the judges. In the righ t 
hands, it meant that appointees could reflect, over time, and 
in a  very general way, the differing philosophies of successive

6 L Mailbot and J  D  Carnwatli, Decisions, Decuum,), a handbook for judi- 
. cial writing, Y  Blais, Quebec, 1998 (reviewed (1999) 73 A ustralian L J  

290 at 291-2.



governments. There was never a  precise correlation in this. 
W h ere  governm en ts r a r e ly  chan ged , co rrec tiv es  often 
emerged as (I would suggest) the appointments of high quali
ty  to the House of Lords in the last years of the previous 
Conservative Government. Governments could sometimes be 
greatly disappointed by the decisions of their appointees once 
safely in office. But the old ways did allow light and shade. 
There is a  risk in judicial commissions and legislative confir
mation proceedings that the appointment process w ill opt for 
the “safe” or “unknown” candidate rather than the intellectu
a lly  vibrant, energetic or bold appointee. Ju d ge  Bork was 
brought down largely by his mass of academic writing reveal
ing his opinions on a great range of topics. Studies of the 
United States scene have demonstrated a  significant fall-off in 
the academic writings of judges of the United States Courts of 
A pp ea ls w ho m ay be a sp iran ts  for appo in tm ent to the 
Supreme Court/ The old w ays could sometimes result in the 
appointment of controversial candidates who would never 
make it through a club-like astrosphere of a  judicial commis
sion or the political circus of a legislative confirmation.

• There is another feature of the old system of appointment 
w hich is connected w ith  this. JVlany defenders of the old 
method of appointment argue that it ensured that the politics 
of candidates w as treated  as irrelevant. If by  politics it is 
meant that politicians would ignore the projected philosophi
cal stance of a  candidate, it is probably true that this mattered 
less in a  jurisdiction such as the United Kingdom, where there 
is no comprehensive w ritten Constitution and where, until 
recently, there was no formal bill of rights. In a  country such 
as A ustra lia , w here the federal Constitution is extrem ely 
important to the division of powers in the nation between the

7 J  Gaille, “Publishing by US Court of Appeals Judges Before and After 
the Bork Hearings” (1997) 26 Jo u rn al L egal Studied at 371. c f M  D  
Kirby, “Attacks on Judges - A  Universal Phenomenon” (1998) 72 
A ustralian  Law Journal 599 at 606.



Commonwealth and the States, the perceived social values of 
the judges are inescapab ly significant to the governments 
appointing them. The present Chief Justice of Australia earli
er introduced an element of RealpolitLk into this debate:®

There is nothing that makes one person appear more 
enlightened to another person than that the former 
agrees w ith the latter s views. It is only human nature 
that po liticians, like everybody else, tend read ily  to 
accept the notion that a  particular person is wise and 
enlightened when they know that that person shares 
their opinion on matters affecting law  and society ...
That is just human nature.

I venture to suggest that this has always been the case wher
ever politicians have been involved in the appointment of 
judges. It is not necessarily a bad thing, unless the convention 
of seeking high quality candidates is ignored or unless a long
term government of one political persuasion seeks to stamp on 
the jud ic ia iy  partisan appointees unquestioningly loyal to its 
values. If these abuses are avoided by the observance of con
ventions, the right of the elected representatives of the people 
to appoint the judges from those senior, qualified law yers 
whose general values they hope w ill be in tune with their own 
is a  means which defends the judicial institution from uniform 
or monochrome social values. Under the system copied from 
England, it is legislators who have the final say in removing 
judges from office for proved incapacity or misconduct. It is 
therefore not entirely inappropriate that, in parliam entary 
democracies, representatives of the legislators in government 
should have the final say in the matter of appointment. This 
gives an element of democratic legitimacy to the judiciaiy. Of 
course, once appointed, the judge must be independent of

8 R  T Thomson, The Judged, Sydney, Allen and Unwin, 1987 quoting 
Gleeson C J  at 72.



party  politics and must avoid all appearance of partisan alle
giance.

• The lack of formalised judicial education had the advantage 
that most governments would hesitate before appointing a  
person to judicial office who did not have easy acquaintance 
w ith the running of a  court and the business of law  as the 
courts practise it. In this sense, the lack  of formal train ing 
tended to reinforce the mode of appointment from the select 
band of experienced senior advocates. They could be trusted, 
once appointed, to perform their duties easily, w ith skill and 
w ithout embarrassment to the government which put them 
there. The lack  of institutional courses reinforced the high 
ind iv idualism  of the Bench. This, in turn , w as a  defence 
against orthodoxy and the waves of received wisdom and 
popular passion against w hich the ju d ic ia ry  is sometimes 
essential to defend the individual.

It is rare today to see the traditional common law  method of 
appointment defended and the previous lack of formal judicial 
training explained. But it is important, in addressing the options 
for reform, to realise that the old w ays did not develop and per
sist wholly by accident. They had merits. They had rational sup
porters. In devising any new procedures that w ill be put in their 
place, it is essential to keep the values defended by the old ways 
in mind.

N e w  W ays — S electio n
A number of features of the outcome of the established proce
dure for jud ic ia l selection have la te ly  cast doubt on whether 
it is still appropriate for the judicial institution in common law  
countries as the judiciary readies itself for service in the 21st cen
tury.

Despite the opportunity for varied appointments, from different 
backgrounds, the reality is that in most common law  jurisdictions



the judiciary is fairly uniform, usually being a  reflection of the 
composition of the senior Bar. The kinds of people who make it 
to the ranks of Queen’s Counsel (or Senior Counsel as they are 
now known in a  number of jurisdictions, including Australia) are 
often those w ith substantial commercial or other practices. They 
m ay not reflect an entire cross-section of talent of the Bar, still 
less of the le g a l profession as a  w hole. Furtherm ore, there 
remains a serious under-representation of women, of ethnic or 
other minorities and sometimes a disinclination to look to other, 
equally independent minded lawyers, who have served in senior 
positions in universities, in large law  firms or even perhaps in 
government departments. In the past two decades, an increasing 
number of appointees to the judiciary in Australia - especially the 
federal ju d ic ia ry  - have come from the new ranks. This has 
occurred  because of a personal com m itm ent of in d iv id u a l 
Attorneys-General to appoint judges from outside the lists of the 
senior silks, whilst insisting on professional skill.

Accepting that it is unlikely that any common law  jurisdiction 
would throw over its procedures of appointment for those fol
lowed in c iv il law  countries, and accepting further that it is 
unlikely that we would now follow the Jacksonian model and 
move to the election of judges (as occurs in 33 States of the 
United States) the options for reform  in the procedures for 
appointment are principally as follows:

1. To in troduce a  procedure w h ereb y  the leg is la tu re  elects 
judges, at least of the highest courts;

2. To adopt the procedure of advice and consent, w ith formal 
confirmation hearings, as followed in the United States for the 
appointment of federal judges;

5. To establish, by judicial decision^, the special prerogative of 
the judges to be involved in  the business of appointm ent

9 cf Supreme Court Advocated Addocuztion v Union of India [1994] A IR SC  268; 
[1993] Supp 2 SC R  659.



of the judiciary so as to maintain the quality of appointments 
and to ensure the true independence of the judiciary from the 
other branches of government;

4. To estab lish  some form of ju d ic ia l appointm ents body in 
which the voice of sittings judges w ill be heard but at a  table 
at which the Executive Government and perhaps community 
groups, reflecting democratic will, has a  say or the predomi
nant say  in the final appointments; and

5. To in troduce a  p rocedure of form al consu ltation  before 
appointm ent but continu ing to reserve to the E xecutive 
Government the final say.

The involvement of the legislature occurs in Germany where 
judges are appointed under a  system of election by the legisla
tu re .^  In Israel, almost a  country of the common law, judges are 
selected by a committee comprising representatives of the legisla
ture, the Executive, the judiciary and the Bar. An analogous sys
tem appears now to operate in South Africa. Candidates are 
interviewed and voted upon.

B ecause of notab le, and h igh ly  p u b lic ised  exam ples, most 
lawyers are familiar w ith the procedures followed in the case of 
appointments of federal judges in the United States, whether as 
Justices of the Supreme Court or as judges of the other federal 
cou rts. The P re s id e n t’s nom inees a re  in v es tig a ted  b y  the  
Department of Justice, the Federal Bureau of Investigation, the 
W hite House, the American Bar Association and the various 
lobby groups in the community prior to consideration by the 
Senator s Ju d ic ia ry  Committee, in advance of their hoped for 
confirmation. In some States of the United States, the M issouri 
Plan involves the Governor of the State appointing a  judge from 
a list of qualified candidates screened by a  nominating commit
tee. W ithin a  year after appointment, however, the judge must

10 L Armytage, Educating Judged - Towards a  New Model of Continuing Jud icia l 
Learning, Kluwer, the Hague, 1996, 59.



stand for election where he or she can be confirmed or recalled. 
To most of us, the involvement of the electorate is wrong in prin
ciple. Moreover, it is like ly  to be a  formula for judicial caution 
where sometimes boldness and courage are absolutely necessary.

In India, in a  controversial decision of the Supreme Court, a 
majority held that the constitutional requirement that in the case 
of a  judge other than the Chief Ju stice , the Chief Ju stice  of 
India shall always be “consulted” by the President11, "consulta
tion” meant concurrence. Thus, w ithout the agreement of the 
Chief Ju s t ic e  of India, no judge could be appointed to the 
Supreme Court. W hilst there may be special conditions in India 
which gave rise to this decision, whether as a  matter of interpre
tation of the language of the Constitution or as a  matter of policy, 
few countries of the common law  are likely to go down the same 
path. A judiciary, and particularly a judiciary of an ultimate con
stitutional court, whose members are effectively controlled solely 
by the judges themselves might tend to adopt a  rather uniform 
outlook. It would lack entirely the democratic legitim acy which 
the involvement in the process of persons elected directly by the 
people, gives to the current system.

The establishment in new Commonwealth countries, often under 
constitutional provisions, of Jud ic ia l Services Commissions was 
designed to formalise the protection of the ju d ic ia ry  against 
excessive politicisation, incompetence, corruption and other such 
vices. It would be necessary to be on guard that such a commis
sion did not become a further vehicle for jud icia l orthodoxy: 
each generation rep licating  itse lf in m irror im age of its own 
esteemed qualities.

11 Indian Constitution, s 124(2).



The International Bar Association’s Code o f  M inimum Standards o f  
Jud icia l Independence provides:12

Participation in judicial appointments and promotions by 
the Executive and leg islature are not inconsistent w ith 
judicial independence provided that the appointments and 
promotions of judges are vested in a judicial body in which 
members of the jud iciary and the legal profession form a 
majority.

This would no doubt be acceptable to most members of the legal 
profession. But many politicians, and not a  few citizens, would 
question the necessity and wisdom of removing political choice. 
Perhaps it depends on the society concerned. In those in which 
conventions ru le w hich ensure the appointment of adequate 
women and members of ethnic, religious and other minorities, 
the need for such a  commission m ay be doubtful. In societies 
which are divided along such lines, the establishment of institu
tional arrangements m ay be necessary.

At the very least, a  more open procedure of consultation and 
appointment seems to be required. In Australia, legislative provi
sions require consultation by the federal Attorney-General with 
his State counterparts before appointing the Justices of the High 
Court.13 The procedure of consultation is now quite formalised. 
The federal A ttorney-G eneral also takes considerable time in 
consulting judges, legal professional groups, political parties and 
others. But there is no assurance that the consultative process 
w ill deliver a  consensus candidate. In a  recent appointment to 
the Court, it w as w idely rumoured that the Attorney-General 
took one name to Cabinet but another person was appointed. In 
some States of Australia, for appointments to the magistracy at 
least, advertisem ents are now lodged and specialist selection

12 New Delhi, 1982, par 3a.
13 High Court of A ustralia Act 1979 (Aust), s 6.



committees interview candidates before appointment. W hilst the 
final say remains that of the politicians, the anterior procedure is 
more open. T here is some evidence th at it has re su lted  in 
appointees of greater diversity and w ith no suggested fall-off in 
professional skill and appropriate temperament. ^

N e w  W ays — J u d ic ia l E ducation
Within Australia, a  series of radio lectures given by me 15 years 
ago on the judges15 included the first proposal, a t a  national 
level, that judicial training should be institutionalised. It led to a 
vigorous public debate in which my proposal was often roundly 
condemned. M ost judges of the time (1983) thought m y ideas to 
be unnecessary and even dangerous.

However, in the ensuing years, the establishment of the Jud ic ia l 
Studies Board in B rita in  (1988), the introduction of special 
courses for new appointees in New Zealand16 and ultimately the 
jo in t a c t iv it ie s  of the A u s tra lia n  In s t itu te  of J u d ic ia l  
Adm inistration (A IJA ) and the Ju d ic ia l Commission of new 
South W ales, have seen the opposition to train ing crumble. A 
past Chief Justice  of Australia, Sir Anthony Mason, observed in 
1994:17

There has been some apprehension that educational pro
grammes [could compromise] jud icial independence. So 
long as these program m es are left in the hands of the 
A IJA , the Ju d ic ia l Commission and the courts, I do not

14 Armytage, above n 9, 62. •
15 JVL D Kirby, The Judges, Boyer Lectures 1983, 25-26.
16 I Richardson, "Changing Needs for Judicial Decision-Making" (1991)

1 (Aust) Journal of Jud icial Administration 61.
17 A  F Mason, “The State of the Judicature" (1994) 20 Monash Uni Law 

Review 1; A  F M ason, "The Role o f the Courts at the Turn o f the 
Century” (1993) (Aust) Journal of Ju d ic ia l Administration 156 at 166.



think these apprehensions w ill be realised ... The need to 
maintain judicial independence is no argument against the 
desirability of judges becoming better informed.

One factor in the appreciation of the need for the provision of 
introductory courses for judges is the growing realisation of the 
inadequacies of the declaratory theory of the judicial function 
and of the choices which judges (especially of the higher courts) 
have to exercise every day. Informing those choices with policy 
oriented courses as well as courses in judicial technique, can only 
be to the advantage of the appointee. M ixing w ith other new  
appointees - and especially those from different jurisdictions of 
Australia and from other common law  jurisdictions of the region 
- is also of great benefit. Lecturers are chosen to reflect a  happy 
mixture of experienced judges and lawyers and challenging aca
demics from Australia and overseas. Most of the new appointees 
find the courses extrem ely helpful. No one now, in Australia, 
suggests that they should be disbanded.

On the contrary, in A pril 1999 the Ju d ic ia l Conference of 
A ustralia announced a plan to establish a  National College to 
educate the judiciary, including in such matters as gender issues, 
cross-cultural awareness and new technologies. The proposed 
college would also have a  role in continuing professional educa
tion. The Director of the Conference, Professor Stephen Parker 
indicated: “Judges are so busy it is unrealistic for them to seek 
out the ir own professional developm ent ... Ju d g es  have an 
increasingly important role in society. More things are subject to 
law  now than in the past. These are such important appoint
ments in public life that the time has come for them to be more 
open.”1® National arrangements for the training of the judiciary 
in C anada have been long estab lished. For the la st decade,

18 S Parker, “Back to School for Judges Under National Reforms” in The 
Age, (Melb) 14 April 1999 A3.



Australia has got by with improvisations. It is now on the brink 
of considering a  more substantial and clearly national institution, 
possibly in conjunction with a  university. ^

The heretical idea has thus become orthodoxy The dire predic
tions of disastrous consequences have not been borne out. It is a 
sign of the open-mindedness of the judiciary and its willingness 
to change, that most judges in Australia today acknowledge the 
value of formal orientation procedures.

When I was President of the New South Wales Court of Appeal, 
I invited new Judges of Appeal to sit w ith me to observe the 
very busy motions list before they tackled the list on their own. 
It was a  tribute to their integrity and curiosity that even judges 
who had served for many years in trial courts gladly embraced 
the opportunity. Once judicial apprenticeship would have been 
regarded as an admission of self-doubt or incapacity. Now, judi
cial education and on the job experience are regarded, in most 
courts, as the norm. The c ap ac ity  of v ir tu a lly  a ll recen tly  
appointed judges to access the Internet and to tap into websites 
sp ec ifica lly  designed for new  judges means that the form al 
processes of education are supplemented by those offered in the 
new technology.

C onclusions
Thirty years ago the subjects of this paper were hardly discussed 
in most ju risd ictions of the common law . W hen mentioned, 
change would generally be denounced as unnecessary and mis
chievous. But now changes in ju d ic ia l education are c learly  
established. Changes in the appointment process have occurred 
in some places and are likely  to be adopted in most others.

19 Ibid.



The old ways had strengths. They could not have persisted for so 
long in common law  jurisdictions if  that had not been so. But 
these are rapidly changing times for the law, for society, for tech
nology and for community values. The old w ays are now ques
tioned. The genius of the common law  has always been that of 
preserving the good of the past whilst discarding the outdated, 
the irrelevant and the erroneous. I have no doubt that this is the 
w ay in which Northern Ireland, Australia and other jurisdictions 
of the common law  w ill approach the important and sensitive 
topics of this paper.



From D ip luck Courts to Ju ry Court,* ? :f

h

P eter Charleton a n d  P a u l A nthony McDermott^ 

Introd u ction
It is now over a  quarter of a century since a commission headed 
by Lord Diplock recommended the abandonment of ju ry  trials in 
Northern Ireland for certain types of terrorist cases and their 
replacement by a  tribunal consisting of a  single judge.2 The ques
tion arises : w hy should anyone outside of Ireland be interested 
in these so-called Diplock Courts? The reason is that the debate

* This paper was presented during the Workshop of Expert,! on the Review of 
C rim inal Justice in Northern Ireland that was held in Belfast on 8 and 9 
June 1999 and was organized inter a lia  by the IC J  and its Center.

1 Peter Charleton, Senior Counsel, Chairman of the Irish Commission of 
Ju ris ts , the N ational Section o f the International Commission o f 
J u r is t s ;  P aul A n th o n y  M cD erm ott, B a rr is te r , L e c tu re r in  
Constitutional Law, University College Dublin.

2 Report of the Commission to consider legal procedures to deal with terrorist activ
ities in N orthern Irelan d , Cmnd 5 18 5  (1972). The Committee was 
chaired by Lord Diplock. In chapter 5, para 37 the Committee noted 
that “While the danger of perverse convictions by partisan juries can 
in practice be averted by the judge, though only at the risk o f his 
assuming to himself the role of decider of fact, there is no correspond
ing safeguard in a jury trial against the danger of perverse acquittals.” 
Subsequently the Report of a  Committee to consider, in the context of civ il 
liberties and human rights, measures to deal with terrorism in Northern Ireland, 
Cmnd. 5847 (1975), chaired by Lord Gardiner, declared that trial by 
ju ry is the best form of trial for serious cases, and that it should be 
resto red  in N orthern  Ireland as soon as this becomes possible. 
However it went on to conclude that, for the present time, the Diplock 
courts should be maintained; see chapter 2, paras 24 to 33.



as to the future of the ju ry  system, a debate which exists in every 
legal system, can be given new impetus by an assessment of the 
effects of the alternative, namely jud icia l fact finding, on the 
character of the crim inal trial.^ In the words of Jackson  and 
Doran :

“For many years now throughout the common law  world, 
trial by ju ry  has had to withstand sustained criticism from 
m a n y  varied quarters. Yet the would-be-dispensers of this 
near sacred institution have rarely given serious attention 
to the most obvious alternative of trial by judge alone. The 
Diplock court offers a  unique opportunity for direct com
parison of these two forms of tria l.” ^

A non-jury court also exists in the Republic of Ireland, known as 
the Special C rim inal Court. The purpose of this paper is to 
com pare the w o rk in gs of D ip lock C ourts and the S p ec ia l 
Criminal Court and to see if  there is anything to learn from their 
differences.

T he J u stifica tio n  o f  S p ecia l L aw s
A t the o u tse t it  needs to be co n s id ered  w h e th e r  sp ec ia l 
law s again st p aram ilita ry  violence can ever be ju stified  in a 
liberal democracy. It is submitted that the answer is yes. W alker 
has argued that “[i]n  principle, it is justifiable for liberal democ
racies to defend their existence and their values, even if  this 
involves some temporary limitation of rights”.® This viewpoint is 
reflected in the European Convention on Human Rights, which

3 Jackson and Doran "The Diplock Court : Time for Re-examination” 
(1989) N L J 464.

4 Id. at p 466.
5 W alker "Anti-Terrorism Laws for the Future” (1996) N L J 586. For a 

general discussion o f the context o f emergency law  in Ireland see 
Hadden, Boyle and Campbell Emergency la w  In Northern Ireland: The 
Context printed as chapter 1 of Jennings Justice Under Fire (Pluto Press, 
1988).



recognises that not all rights are absolute and which permits 
Member States to derogate on grounds of national emergency. In 
addition the Irish Supreme Court has recognised that constitu
tional rights must be balanced and that on occasion the public s 
interest in seeing dangerous criminals convicted can justify the 
limitation of the rights of the accused; see DPP i> Special Crim inal 
Court.6 Implicit in the judgment of the Supreme Court is the idea 
that the State has a  duty to protect the life of its citizens. This 
concept was also recognised by the European Court of Human 
Rights in the M cCann7 case, where the threat to the lives of the 
population of G ibraltar was held to justify the decision of the 
English security forces not to attempt to arrest the IRA terrorists 
at the Spanish border but rather to confront them later.

W hat sets terrorism apart from ordinary crime is that it aims to 
terrorise and to destabilise political life. Terrorist groups are 
highly organised and it m ay be impossible to persuade members 
of the communities they operate in to place their lives at risk by 
giving evidence against them. W alker concludes:

“From these factors, one can conceive it to be justifiable for 
a  liberal democracy to design and to employ special laws 
against groups engaged in political or param ilitary vio
lence. This conclusion does not, however, entail allowing 
liberal democracies ca rte b lanche in response to how they 
react ... there must be limiting principles which reflect the 
value of constitutionalism and democratic accountability, 
which can be considered as universal moral goods and not 
simply autopoietic features of the British Constitution.”8

The fact that special powers can be justified does not mean that 
one should not be vigilant in assessing their impact. As an editor
ial in the Irish Bar Review recently noted, “[w]hen a  democratic

6 [1998] 2 ILRM 493.
7 M cCann v UK, Appl No 18984/91, Vol 324.
8 W alker "Anti-Terrorism Laws for the Future” (1996) N L J 586 at 587.



state takes swift and decisive action to protect its citizens and 
institutions there is always a  danger that the frontier of fairness 
w ill be crossed and injustice may follow”.9 As a  minimum it may 
be suggested that special laws should follow the following princi
ples :

i) They should operate only in so far as is absolutely necessary.

ii) They should derogate as little as possible from the ordinary 
criminal law.

iii)T hey should be as clear as possible.

iv )T hey should be kep t d istinct from o rd inary  pow ers and 
should only be used against terrorists. The temptation to use 
special powers against non-paramilitary criminals should be 
resisted.

v) They should be reviewed at regular periods and should be 
repealed as soon as the conditions justifying their existence 
have ceased to exist; in other words no emergency, no emer
gency law ’.

N o n -J u r y  C ourts in  th e  R epublic: B ackground
Article 38 of the Constitution of Ireland provides:

1. Special courts m ay be established by law  for the trial 
of offences in cases where it may be determined in accor
dance w ith such law  that the ordinary courts are inade
quate to secure the effective administration of justice, and 
the preservation of public peace and order.

2. The Constitution, powers, jurisdiction and procedure of 
such special courts shall be prescribed by law  ...

It ill-behoves anyone from Ireland to come to Northern Ireland 
and criticise a  non-jury criminal trial system. In offering some

9 4 The B ar Review 5 (October 1998).



observations, we hope to expose the parallels that exist between 
the system  on the o ther side of the bo rder to the system  
w hich  p reva ils  here. There are d ifferences and, if  it m ight 
be respectfully suggested, the adoption of some of the proce
dures and safeguards in place in the Republic m ight usefully 
be seen as a halfway house to a  full return to what is regarded 
th roughout the common law  w o rld  as the id ea l system  of 
crim inal tr ia l, that of tr ia l b y  ju ry . The largest common law  
ju risd iction , the U nited States of Am erica, notw ithstanding 
the presence of organised crime in its most vicious form, for at 
least the greater part of this century, has not abrogated the right 
to ju ry  tr ia l. That system  shares w ith  the Irish Constitution 
a division of crimes into minor and non-minor offences. For the 
latter, one has an entitlement to the ju ry  trial, and for the former, 
in  the United States by a  judge-made rule, one may be tried by 
the equivalent of a m agistrate. The basic underly ing  theory 
is clear: a citizen charged w ith a  serious crim inal offence has 
an entitlem ent to th a t safeguard  w hich  w ill ensure that he 
w ill not be convicted unless a  randomly chosen group of his or 
her fellow citizens become convinced beyond any reasonable 
doubt that he or she committed the crime charged. Perhaps in 
the U nited States of America, we do not know, government 
resources are such that ju ry  trial may be maintained in the face 
of organised crime through the channelling of huge resources to 
the p ro tec tio n  of ju r y  m em bers and  the  sa feg u a rd in g  of 
th e ir  fam ilies . It m ay  also  be th a t th ere  is a  fundam en ta l 
difference between the two jurisdictions on this island and the 
United States. The revolution setting up fundamental democracy 
is two centuries old in the United States. The most extreme 
problems that rem ain are due to the remnants of segregation 
and racial discrimination. The revolution which re-established 
Ireland as a  nation is about seventy years old. The revolution 
was violent and established a division. Both violence and division 
rem ain w ith us to this day. In the result the Republic has its 
own equivalent of the D iplock Courts, the Specia l C rim inal 
Court.



At the time of w riting, the tr ia l lists for the Special Crim inal 
Court are booked until February, 2000. The Court has no short
age of work. W hile it has not occasioned the degree of controver
sy that has been focused on the Diplock Courts in Northern 
Ireland, nor anything like the same degree of international atten
tion, its continued existence is a cause of discussion, if  not dis
quiet.10

S p ecia l C rim inal C ourt
From the founding of the Irish State special non-jury courts con
tinued in operation, with short time gaps, in essence to allow the 
government to suppress bodies of insurrectionists who refused to 
accept the division of this island into two jurisdictions. In the 
1920s and 1930s these special crim inal tribunals consisted of 
army officers. The Constitution of 1937 contemplated that spe
cial courts would continue to be provided for, in other words that 
on serious crim inal charges certain accused persons would be 
deprived of the ordinary right to ju ry  trial guaranteed by Article 
34. Against a  background of gathering w ar clouds in Europe the 
government perhaps expected to be sucked into international 
strife or that the heroic British stand against fascist menace (in 
which, notw ithstanding neutrality , m any of our countrym en 
joined) might occasion another insurrection similar to that of the 
civil w ar of 1921-1923. Section 35 of the Offences Against the 
State Act, 1939 provides that where the government is satisfied 
that the ordinary courts are inadequate to secure the effective 
administration of justice and the preservation of public peace 
and order, it m ay make and publish a proclamation bringing the 
Special Criminal Court into force. All offences scheduled in the 
Act must come before the Special Criminal Court for trial unless 
the Director of Public Prosecutions certifies that the ordinary

10 See generally Robinson, The Special C rim inal Court (Dublin, 1974); and 
Hogan and Walker, P olitical Violence and the Law in Ireland (Manchester,
1989) 227-244.



courts are adequate in that regard. The list is similar to that con
tained in the Emergency Powers Act (Northern Ireland), 1972. 
It includes firearms, explosives and subversive offences under 
the 1939 Act. U ntil the C rim inal D am age Act, 1991 it  also 
included all cases of criminal damage. Under the Act, where the 
Director of Public Prosecutions is satisfied as regards an ordi
nary offence, such as murder or robbery, that the ordinary courts 
are inadequate to secure the effective administration of justice, 
he m ay require that someone should be tried before the Special 
C rim in a l C ourt. The H igh  C ourt has never set as id e  the 
Director s opinion either that the ordinary courts are adequate, 
or that they are inadequate.11 Unless an applicant can put for
w ard a prima facie case of a  serious irregularity which amounts 
to an impropriety he cannot obtain judicial review.12 W hile the 
Court was set up to deal in essence with the threat of insurrec
tion, it has been acknowledged m any times b y  the Suprem e 
Court that the court can be legitimately used in other respects. 
W alsh J .  has observed:

“It is common knowledge...that what was envisaged were 
cases or situations of a  political nature where juries could 
be open to in tim id a tio n  or th rea ts  of v a rio u s typ es . 
However, a  sim ilar situation could w ell arise in types of 
cases far removed from what one could call “political type” 
offences. There could well be a  grave situation in dealing 
with ordinary gangsterism or well financed...drug dealing 
or other situations where it m ight be believed or estab
lished that ju ries w ere for some corrupt reason, or by 
virtue of threats, or illegal interference, being prevented 
from doing justice.”1̂

In the Summer of 1996 the problem Ireland has with organized 
crime was brought home to the people of Ireland through the

11 O’R eilly vDPP [1984] ILRM  224.
12 Foley v DPP, Irish Times Law Reports, September 25th, 1989.
13 The People (DPP) -v-Q uilligan and O’R eilly (No. 1) [1986] IR 485.



m u rd er of V ero n ica  G uerin  and  D etec tiv e  G ard a  G erry  
M cCabe. The latter was murdered by a  unit of the self-styled 
Provisional IRA while escorting a  cash delivery to a  small town 
in Limerick. The former was a distinguished investigative jour
nalist who seemed to have cottoned on to the fact that organised 
crime of a  non-subversive kind had taken a deep root in Irish 
society.1̂  The use of referral to the Special Criminal Court has 
been exercised sparingly, though it would be wrong to pretend 
that this is anything other than a significant power. The Director 
of Public Prosecutions does not give reasons as to w hy cases are 
referred to the Special Crim inal Court. However, making the 
best guess one can, there appears to be a  shared characteristic. 
Referrals seem to be made where there is a  suspicion that the 
accused is a  member of a  w ell organised and ruthless mafia-type 
organisation which has been known in the past to resort to ju ry  
in tim idation , w itness in tim idation  or other gangster tactics 
designed and executed to subvert the ordinary course of justice. 
Ju ries  are easy to intimidate. In April 1999 at the tria l of Jo e  
Delaney a  ju ry  spontaneously complained to Quirke J . ,  sitting in 
the Central Criminal Court, that they felt themselves to be under 
threat and intim idation as a  result of w hat was happening in 
court. The result was that the judge ordered the trial to be heard 
in cam era  subject only to the right of the press to remain. There is 
no doubt there have been instances of ju ry intimidation by par
ties who are utterly ruthless. Some of you m ay have seen the film 
‘The General’ and it can be confirmed that the tactics of witness 
intim idation, of shooting the accused through the leg on the 
night before the commencement of his trial and (one tactic not 
mentioned in the film) having someone burst into court at the 
hearing of a robbery trial to roar at the accused that he was a 
child sex abuser, in the hope of securing the discharge of the ju ry  
on the grounds of prejudice, are more than the stuff of mere 
fiction. Organised crime has perhaps had an easier soil in which

14 See the judgement o f th e  Special Criminal Court in the case of The 
People (DPP) -v- P au l Ward, 27 November, 1998, Unreported.



to grow, be it for commercial or subversive motivation, because 
the division between the governed and those who govern still 
remains extremely strong in the Irish psyche.

The provisions of the Offences Against the State Act, 1939 may 
be used against both subversive and non-subversive cases. In 
other words they may be used against persons who are suspected 
of involvement w ith the self-styled Irish Republican Arm y or 
persons who are  suspected of involvem ent w ith  m afia-type 
organisations. The only test is whether the section giving the 
power to the Garda Siochana makes a  difference between the 
types of crime targeted. Invariably, it does not. This means that 
the power to arrest and detain someone for up to forty eight 
hours in respect of a  scheduled offence, for example, possession 
of a firearm w ith intent to endanger life, is equally exercisable if 
the intent to endanger life is that of a  woman who is suspected of 
murdering her husband, or a terrorist who is suspected of having 
murdered a soldier on this side of the border15. In the result 
strong powers of arrest and detention have been available, and 
have been used, in non-subversive as well as in subversive cases. 
Section 30 of the Offences Against the State Act, 1939 consti
tutes the main power. This provides not only that a  person may 
be a rre sted  on susp icion  of hav ing  com m itted a  scheduled  
offence, but also that any person who has any information in 
relation to the commission or intended commission of a  sched
uled offence may also be arrested, detained and questioned for 
forty eight hours. Hence, a person who returns from an armed 
robbery and has a  chat about his whereabouts w ith his grand
mother around a turf fire m ay be subject to such an arrest, but so 
can his grandmother. These powers are used and are the subject 
of huge legal debate as to the admissibility of evidence derived 
from them and, on occasion, stringent judicial criticism. ^

15 The People (D PP) -v-Q uilligan (No. 1) [1986] IR 495.
16 See the original judgment of Barr J .  which led to the Q uilligan case, 

cited above and the judgment of the Special Criminal Court in The 
People (D PP) -v- P au l Ward, 27  November, 1998, Unreported.



O p eration  o f  th e  S p ecia l C rim inal C ourt
Every Special Criminal Court has control of its own procedures, 
but in essence it models itself on the Central Criminal Court.17 
To be a member of the Special Criminal Court one has to meet 
the qualification requirement set out in section 39(3) of the 1939 
Act:

No person sh a ll be appointed  to be a  m em ber of the 
Special Criminal Court unless he is a  judge of the High 
Court or the C ircu it Court, or a justice of the D istrict 
Court, or a barrister of not less than seven years standing, 
or a  solicitor of not less than seven years standing, or an 
officer of the Defence Forces not below the rank of com
mandant.

The above eligibility requirement includes former judges of the 
High Court and Circuit Court.18 In law, therefore, one could be 
tried by an eighty year old former High Court judge sitting with 
two retired judges of the Circuit and District Courts. In practice, 
since 1986 the judges are all sitting judges. There must be three 
of them and they must be appointed by the government. In theo
ry  they hold office at the w ill of the government, but are, and 
always have been, u tterly independent in the exercise of their 
jud icial function, something w ith which no Irish Government 
would dare to interfere. A decision is given by a  majority and no 
dissent is to be disclosed.1̂  The court operates within an ethos of 
extreme legal formalism; for example errors in an indictment w ill 
destroy the valid ity of charges before it.^°

17 Offences Against the State Act, 1939, section 41, section 44.
18 The State (G allagher) -v- The Governor of Portlaohe P r 'uon, Unreported, 27  

Ju ly, J 983; McGlinchey -t>- Governor of Porllaoue Prijori [1988] IR 671.
19 Offences Against the State Act, 1939, section 40.
20 The State (D PP) ~v- Special C rim inal Court, High Court, 19 May, 1983, 

Unreported.



It seems to us that there are a  number of important safeguards 
built into the Special Criminal Court system. The most important 
of them are intangible and difficult to articulate on the basis of 
legal rules. However, as Mr. Justice Kirby indicates in his paper 
on the appointment of and training of judges, it is the human 
quality of individuals that make up a legal system as much as, or 
more than, their formal training and qualification that ensures its 
success in dispatching cases with a  true regard for justice. So, on 
a  human basis, it seems to us the points that tend to make the 
Special Criminal Court operate justly are as follows:

Exam ple o f  jury trial
1. The judges are draw n from a ll d ivisions of the courts in 
Ireland, but chaired by  a  High Court ju d ge .^  They have the 
advantage of sitting, as regards the H igh Court and C ircu it 
Court judges, on a regular basis with juries. This provides them 
with a continuing insight into the methodology of juries and their 
propensity to convict and to acquit in certain types of cases. 
W hile this is intangible, an honest and earnest desire to apply the 
standards of a  ju ry  to the facts of the case before them at least 
continues to have that touchstone as a  guiding principle in deci
sion making.

M ore than one judge
2. The judges sit as a  panel of three and adjudicate as a  panel of 
three. Thus there are at least the safeguards applicable to non- 
stipendiaiy magistrates in England w ith the additional safeguard 
of jud icia l train ing. W e do not believe that anyone should be

21 As to the worth of this system see Robinson — The Special C rim inal Court 
(Dublin, 1974) 28.



placed in the position of having to make a lonely decision as to 
the guilt or innocence of any citizen. Even under the old Soviet 
system of law  a  judge always sat in serious criminal cases with 
two lay  assessors.

The judges, when they retire , are at least not debating w ith 
themselves alone, but have some degree of pooling of resources, 
intelligence and common experience from which to draw. When 
one comes to the notion that has been somewhat ridiculed, of a 
judge “warning himself” of the dangers of relying on visual iden
tification evidence or accomplice evidence,22 there is at least the 
prospect of a  genuine discussion between people on these issues 
and as to what dangers can be identified and perhaps the pooling 
of judicial experience as to problems with accomplices or visual 
identification in the past. In addition to these two categories in 
Ireland, juries must be warned that they should have regard to 
the absence of corroboration when considering convicting some
one on a confession, whether made to members of An Garda 
Sxochana, or otherwise.23 A sim ilar educated scepticism as to 
dropped verbals in the course of lengthy interviews might again 
usefully be pooled, and the warning, in that context, might have 
the advantage of a  genuine human dynamic as opposed to the 
possibility that it m ay degenerate into a  solo mind game.

S o le  Ju d g es
The reasoning in the judgments of the Diplock Courts that we 
have read  ind icates the in te llectua l rigo ur of the ind iv idual 
judges employed on that court. However, if  we might respectful
ly  say so, there is a  danger in a  judge simply sitting alone. If one 
is to be deprived of a ju ry  trial, surely something which does 
not simply rely on the good w ill and human qualities of a single

22 No Emergency, No Emergency Law - C .A.J., March, 1995, 58-70.
23 Criminal Justice Act, 1994, section 12.



individual is required. Some attempt must be made to gather at 
least some of the characteristics of a ju ry  trial, in terms of a 
shared wealth of experience of a  number of individuals, for such 
a system to command w idespread trust. It seems to us to be 
off the point to argue that an individual lawyer has a w ider depth 
of experience of the criminal justice system than a juror. He or 
she m ay w ell have and, as a  result, he or she m ay w ell have 
deep seated views or a  legalistic style of reasoning which can 
look upon the existence or non-existence of a  reasonable doubt 
as being a  lega l form ula in stead  of w hat it is, the judgm ent 
of ordinary people on a  series of facts. Furthermore, w ithin a 
d iv ided  so ciety  it is su re ly  incum bent to have a  system  of 
justice which, at a  minimum, allows for the possibility of drawing 
from different strands within society and for their representation 
within the system of criminal adjudication. This is not to distrust 
any individual, but it is rather to attempt to set up a system 
in w h ich  an in creas in g  num ber of c itizens can have fa ith . 
W hat is seen to be done can be as significant as what is in fact 
done.

P aralle ls w ith  th e  S p ecia l C rim inal C ourt
So, le t ’s look a t the critic ism s th a t are  leve lled  aga in st the 
Diplock Courts in Northern Ireland, as regards special rules of 
procedure, and see whether they find a  parallel on the other side 
of the border. The following emerges:

Inform ers
1. It is alleged that informers are encouraged to give evidence 
through deals with the police, involving immunity from prosecu
tion, reduced prison sentences in more comfortable conditions

24 Robert Butler - Personal Communication. Anecdote here.
25 No Emergency, No Emergency Law - C .A .J., March, 1995, 67.



and new identities. The allegation is that this amounts to an 
inducement and, as such, is an alarming practice.25 As a  matter 
of fact, w ith the growth of the international drug problem, courts 
in all common law  jurisdictions are declaring that assistance to 
the police in putting aw ay major offenders is to be taken into 
account to a significant degree in sentencing. For example, the 
New Zealand Court of Appeal in Ulrick 26 stated:

"... The appellant gave all assistance he could in identifying 
his suppliers and disclosed to the police the whereabouts 
of the drugs he had abandoned. That in itse lf justified  
some reduction of the sentences that these very  serious 
offences would have otherwise called for. The court wished 
to stress particu larly  that the revealing of suppliers can 
be crucial in suppressing the drugs trade. It is important 
that this should be recognised in a significant w ay on sen
tence." 27

As a matter of fact, in the major series of crim inal trials now 
proceeding in Ireland in relation to the Veronica Guerin murder, 
those who gave such cooperation w ere treated  w ith  len iency 
for these very reasons. To stigmatise the Diplock Courts on this 
basis is unfair. It also seems to us to be unfair to characterise 
the necessity to build a  new life for a  former offender, based on 
the im p erative  of p reserv in g  his life  ag a in st w e ll founded 
threats, to be an inducement. Again, on the other side of the bor
der we have, over the last couple of years, learnt of the necessity 
to im plem ent a  w itness protection program m e. There is no 
statutory requirement of corroboration before an accused c a n  be

26 [1981] 1 N Z L R 310.
27 For a list of further authorities see Charleton and McDermott “Drugs: 

The Judicial Response”, 3 The B ar Review 347 &  370 (1998).
28 Director of Public Prodecutwru -v- Special Crim inal Court-, See the remarks of 

Carney J .  in D PP-v- Special C rim inal Court, High Court, Unreported, 13 
March, 1998.



convicted on accomplice evidence. Nor should there be. To intro
duce such a  requirement is to pander to organised crime.

Voire dire

2. It has been recommended that in order for justice to be seen 
to be done pending the reinstatement of ju ry  trials, that in cases 
where the admissibility of a confession is contested, that the issue 
on adm issib ility  should be tried  b y  a  different judge to that 
hearing the case. There are strong reasons for believing that this 
would not work. Firstly, and most importantly, it ignores the 
fundamental common law  principle that the issue of admissibility 
is always ruled only on a prelim inary basis. The accused is enti
tled to have that issue kept under review for the entirety of the 
tr ia l. If at any stage a  judge develops a  reasonable doubt on 
admissibility the statement is then ruled out even though former
ly  it had been ruled to be admissible. Secondly, the idea of hear
ing cases in w atertight compartments seems beyond practical 
necessity. Recently, in a  similar sense, this issue came for deci
sion before the High Court and Supreme Court in Ireland. In 
D irector o f  Public P rosecu tions t> Specia l C rim inal Court and Ward t> 
D irector o f  Public P rosecu tions, the prosecution had w ithheld the 
statements of about twenty witnesses on the grounds that these 
were either classic police informers or were persons in respect of 
whom the Gardal had a  w ell founded fear that the release of 
their names would lead to life threatening retaliatory measures. 
W ard argued that to have the court of trial reading prejudicial 
material would lessen his chances of receiving a  fair trial. After a 
review of the authorities the Supreme Court held that since the 
Special Criminal Court was well used to dealing w ith the hearing 
of and exclusion of confession statements they would have no 
difficulty in following the prosecution’s suggestion of reading the 
undisclosed material to see if any of it came within the innocence 
at stake exception, w hereby it must then be disclosed to the 
accused. The Suprem e Court reasoned that the presence of 
professional judges on the court was a sufficient safeguard for



any risk of possible prejudice. In other words, the matter came 
back to a  question of legal training and the integrity of the mem
bers of the court. In the end, we have to have faith in the person
nel administering justice.^

N o  prelim inary investigation
3. Section  2 of the E m ergency Pow ers Act, 1991 restr ic ts  
recourse to prelim inaiy investigation in cases scheduled for the 
Diplock Courts. The idea of a  prelim inary investigation has its 
origin in the well-founded belief that no citizen should be put on 
trial for a  serious criminal charge without the State having the 
obligation to first prove that there is a  stateable case against him. 
In Ireland this procedure takes place pursuant to the Criminal 
Procedure Act, 1967 in the D istrict Court and, in N orthern 
Ireland, takes place in the M agistrate’s Court. The objection to 
the Emergency Powers legislation is that the examination can 
take place solely on the basis of documents and that therefore 
valuable opportunities for the defence m ay be lost. These are, it 
seems to us, good arguments. However, they do not take account 
of the fact that the idea of prelim inary examination in the com
mon law  world is a  simple inquiry as to whether there is enough 
evidence to put an accused on trial. It is not the trial of the issue 
itself. It is an issue that can be tried by review of documents. The 
paralle l w ith  the Republic is that under the recen tly  enacted 
Criminal Justice Act 1999, the right of prelim inary examination 
is, in effect, abolished in its entirety. V irtually  no one in the 
Republic makes use of it, makes submissions to say that t h e r e  is 
no case to answer or calls for a  witness to give evidence on depo
sition. Even if a  witness is called, the examining party is limited 
to an exam ination in chief, which achieves v irtu a lly  nothing. 
Prelim inary examination has been regarded as a waste of time 
and the idea is to replace it w ith the ab ility to bring a  motion

29 W ard-v- Special C rim inal Court [1998] 2 JLRAl 493.



before the court of trial whereby an argument can be made that 
there is no prima facie case prior to the commencement of the 
trial.

Scheduling
4. An argument is made that the scheduling in and the schedul
ing out provisions, central to the Northern Ireland C rim inal 
Justice  system of Diplock Courts, and scheduled under Part I of 
the Emergency Powers Act, 1991, should be phased out. The 
argument is that cases which have no political motivation should 
not be scheduled and should, in fact, be de-scheduled. A 1981 
survey by Dermot Walsh is cited to the effect that approximately 
forty percent of cases processed by  the Diplock system were 
ordinary crim inal cases. Regrettably, no such survey has been 
done on our side of the border. As one has seen from the intro
duction, the prospects of judicially reviewing a decision by the 
Director of Public Prosecutions to list a  case before the Special 
Crim inal Court are dim.^® It is u tterly  undesirable to deprive 
people of ju ry  trials where it is their ordinary constitutional enti
tlement. However, in cases of armed gangs, be they subversive or 
not, who are determined not just to commit crime, but to set up 
structures to subvert the State and destroy the administration of 
justice as it applies to them, it seems to us that it is expecting too 
much to expect citizens to sit on juries and face the prospect of 
intimidation or trickery. Some flavour of the reality of the kind of 
crime with which the Republic now has to deal w ith is given by 
the judgment of Carney J .  in DPP -v- Special Criminal Court

“The evidence of assistant commissioner Anthony H ickey
given before the Special Criminal Court, evidence accept
ed by that court, establishes that An Garda Siochana as

30 Foley -v- D irector of P ub lic Prosecution*), Irish Times Law  R eports, 
September 25, 1989.

31 High Court, Unreported, 13 March, 1998.



w ell as having to deal w ith crime in its traditional form 
now has in addition to deal w ith organised crime. Those 
engaged in such crime require a  w all of silence to surround 
their activities and believe that its maintenance is necessary 
for th e ir  p ro tection . T hey have a t th e ir  d isposa l the 
resources including money and firearms to maintain this 
w all of silence and w ill resort to an y necessary  means 
including murder to further this objective...Those prepared 
to furnish confidential information to the police in relation 
to organised crime know they could face a  death sentence 
if  this cooperation became known.”

O rganised crime
5. U ltim ately as it seems to us to be necessary to stress, a legal 
system is not simply a matter of rules, it is also a  matter of hon
esty and faith in the personnel administering it. It is important to 
keep a very close watch on the proportion of subversive to ordi
n ary  crim e being tr ied  in both the D iplock Courts and the 
Special Criminal Court. The reality of it is, however, that organ
ised crime intended to subvert the Constitution of Ireland, and 
organised crime for the purpose of criminal greed and status, are 
here w ith us to stay. The extent to which they can grow and 
dominate society, the arrogance of those involved w ith  their 
gangs and their determination not to abide by any rules of decen
cy and standards makes, for us at least, a  reasonable case for the 
measured use of multi-judge non-jury courts on an emergency 
basis. Nor should one forget that the European system of crimi
nal trial does not employ a  jury.

R ecording interview s
6. The Criminal Justice  Act, 1984 introduced a requirement that 
there should be e lectron ic  reco rd ing  of G arda in terv iew s. 
Notwithstanding the fact that fifteen years have passed since the



signing into law  of this Act, only three stations in Dublin and 
one in Cork have audiovisual recording of police interviews. The 
m easures are described as “a tr ia l basis in troduction”. This 
sounds less than convincing. One notes from the report of the 
Special Rapporteur32 that at least there is a proposal to intro
duce silent video recordings to back up monitoring by closed cir
cu it te le v is io n . The S p e c ia l R ap p o rteu r u rg es  sp eed y  
implementation of legislation in that regard. It cannot be said 
that in Ireland we are any different to Northern Ireland. Nor can 
it be said that everyone is entirely happy with methods of Garda 
interrogation. In both jurisdictions, clearly, audio and visual 
recordings cannot do anything other than help to discover the 
truth.

Presence o f  law yers
7. There is no right in Ireland to have a  solicitor present during 
Garda interrogations. The Special Rapporteur thought that it 
was desirable to have an Attorney present during police interro
gation. W hat he says about Northern Ireland can equally  be 
applied to Ireland. In the United States the Edcobedo-Mi.ran.da 
doctrine indicates that defendants have a  right to be warned of 
their r igh t to silence and of the ir righ t to counsel at public 
expense.33 The long interrogation can be treated as evidence of 
the accused not having waived these rights even if  the police tes
tify that he has. W arren C. J . ,  commented in the M iranda case:

“... the current practice of incommunicado interrogation is 
at odds with one of our nation’s most cherished principles - 
that the individual m ay not be compelled to incrim inate 
himself. Unless adequate protective devices are employed

32 E/CN.4/1998/39/Add4.
33 M iranda -v- Arizona (1966) 384 US 436.



to dispel the compulsion inherent in custodial surround
ings, no statement obtained from the defendant can truly 
be the product of his free choice.”

W hile there is no entitlement on either side of the border to the 
presence of an Attorney during an interrogation, audio and visu
al recording w ill at least move us in the right direction where 
that might be considered as a  further step.

N on -P ara lle ls
In addition to the foregoing, and probably to a  degree unwel
come comments, it is also correct to point out some of the aspects 
of the operation of the Diplock Courts that do not find a  parallel 
south and west of the border. For the sake of completeness we 
set them out in numbered paragraphs, as above:

Several judges
1. We have previously commented on the difference in make-up 
personnel betw een the D iplock , and the Sp ec ia l C rim inal, 
Courts. The case for having a  body of three or more judges is, to 
our minds, a compelling one.

R ight to  silence
2. In our view, national governments are fighting a losing battle, 
in the European context, in their efforts to restrict or abolish the 
right to silence. The right to silence exists because there are two 
categories of persons who m ay exploit it. The first are obviously 
members of organised crime gangs. The second, and these are 
the people who need protection, are that under-class of society, 
ill-educated and inarticulate who, if forced into the witness box 
w ill place themselves in the position of immediately raising suspi
cions as to their guilt, not because of what they have done, but



because of how they express themselves. This opinion is not far
fetched. Perhaps some of us have seen the Chamberlain Baby 
Film A Cry In The Dark’. The film portrays the reason behind the 
couple’s conviction for the murder of their baby in the Australian 
o u tb ack  n ear  A yres R ock  as the  w o efu l p erfo rm an ce  b y  
Mr. Chamberlain, a M inister of Religion, in the witness box. Of 
course, he was not forced into the position of giving evidence, 
but his kind of case operates as a  warning. The criminal justice 
system is there to protect that small percentage of people who 
come before it who either are, or m ay by reasonable people, be 
regarded as possib ly being innocent. The Crim inal Evidence 
(Northern Ireland) Order, 1988 permits a judge to draw adverse 
inferences from a detainee’s silence in three circumstances:

(a) W hen the defendant bases his or her defence on a fact 
that he or she could reasonably have been expected to raise dur
ing police questioning, but did not;

(b) When an accused fails to give the police an explanation 
for the presence of a nearby substance, object or mark that could 
reasonably be believed to have a  connection with a  crime and;

(c)W hen a  defendant fails to account for his or here w here
abouts at the time a  crime was committed.

N egative inference
3. There is no parallel on the other side of the border with allow
ing a  negative inference to be draw n if  a  defendant fa ils to 
answer questions at trial. In Ireland, that would simply be a  con
tempt of court and punishable as such. In practice, it has never 
arisen. So, to comment on the first three: as to (a), the prosecu
tion in Ireland are entitled to question w hy an explanation given 
in evidence has not now been given. This is to be used solely as a 
test of credibility and not something from which an inference can 
be drawn. However, the distinction is a  narrow one. Something 
similar to (b) is contained in the Criminal Justice Act of 1984,



but has been v ir tu a lly  never used. U nder section 52 of the 
Offences Against the State Act, 1939 a  person is obliged to give 
an account of his movements when under arrest and given a 
statutory request, in that regard , by a  member of An G arda 
Sfochana. In a  recent case involving bank officials the Supreme 
Court finally bit the bullet of the right to silence. In effect, what 
they said in the M atter o f  N ationa l Iridh B ank ^  w as that it is 
alright to require information for administrative or police inves
tigative purposes, but that a compelled statement, whether under 
duress, b y  w ay  of an inducem ent, or by  w ay  of a sta tu to ry  
requirement can never be admissible against an accused at his 
trial. These are the comments of Barrington J .  for the Supreme 
Court:

“The judgment in this case follows the decision in H eaney - 
v- Ireland  [1996] 1 IR  580 insofar as that case decided that 
there may be circumstances in which the right of the citi
zen to remain silent m ay have to y ie ld  to the right of the 
State authorities to obtain information. It is not inconsis
tent with the decision in Rock ~v~ Ireland  [1998] 2 ILRJVL 37 
that there m ay be circumstances in which a court is enti
tled  to d raw  fa ir  in feren ces from an accused  hav ing  
remained silent when he could have spoken. It follows The 
People (AG) ~v~ Cummins [1972] IR  312 insofar as that case 
decided that for a confession to be admissible in a  criminal 
trial it must be voluntary. In the course of the submissions 
the question arose as to what would be the position of evi
dence discovered by the inspectors as a  result of informa
tion uncovered by them following the exercise by them of 
their powers under section 10. It is proper therefore to 
make clear that what is objectionable under Article 38 of 
the Constitution is compelling a  person to confess and then 
convicting him on the basis of his compelled confession. 
The courts have always accepted that evidence obtained on

34 [1999] 1 ILRM321.



foot of a  lega l search w arran t is adm issible. So also is 
objective evidence obtained by legal compulsion under, for 
example, the drink driving laws. The inspectors have the 
power to demand answers under section 10. These answers 
are in no w ay tainted and further information which the 
inspectors m ay discover as a  result of these answers is not 
ta in ted  either. The case of The P eop le (AG)  -v - O ’B rien  
[1965] IR  142 w hich  deals w ith  evidence obtained in 
breach of the accused’s constitutional rights has no bearing 
on the present case. In the final analysis, it would be for 
the trial judge to decide whether, in all the circumstances 
of the case, it would be just or fair to admit any particular 
piece of evidence, including any evidence obtained as a 
result or in consequence of the compelled confession. ” 35

U sin g  com pelled inform ation
4. On the issue as to the use that can be made of information 
unlaw fully compelled the United States Supreme Court set a 
standard in K cu tiga r v U.S.: 36

“We hold that such immunity from use and derivative use 
is coextensive w ith the scope of the privilege against self
incrimination, and therefore it is sufficient to compel testi
mony over a claim of privilege. While a  grant of immunity 
must afford protection commensurate w ith that afforded 
by the priv ilege, it need not be broader. Transactional 
immunity, which accords full immunity from prosecution 
for the offense to which the compelled testimony relates, 
affords the witness considerably broader protection than 
does the Fifth Amendment privilege. The priv ilege has

35 [1999] 1 ILRM  321 at pp 360-361.
36 (1972) 406 US 441.



never been construed to mean that one who invokes it can
not subsequently  be prosecuted. Its sole concern is to 
afford protection against being “forced to give testimony 
leading to the infliction of penalties affixed to ... criminal
acts’”. \ULLmann -v- United Stated, 350, U .S., at 438-439, 
quoting Boyd -v- United Stated, 116 U.S. at 634. See Knapp - 
v- Schweitzer, 357 U .S. 371, 380 (1958)]. Immunity from 
the use of compelled testimony, as well as evidence derived 
directly and indirectly therefrom, affords this protection. It 
prohibits the prosecutorial authorities from using the com
pelled testimony in an y  respect, and it therefore insures 
that the testimony cannot lead to the infliction of criminal 
penalties on the witness.”

We think one is wasting one’s time to attempt to keep these mea
sures in place in the ligh t of the European Court of Human 
R igh ts’ decision in M urray v The United K in g d o m ? 'W e do not 
know whether the idea of presumptions arising from particular 
facts would pass European scrutiny. Certainly, those presump
tions are ever present in Irish law, such as the presumption that 
someone w ith a  large amount of a drug has it for drug pushing 
(Misuse of Drugs Act, 1977, section 15(2)) or the presumption 
that a  gift to a  public official is for the purpose of corruption 
(Prevention of Corruption Act, 1884, as amended).

C onfessions^8

5. In Northern Ireland confession evidence is admissible in cases 
which are scheduled under the Emergency Provisions Act, in 
effect cases which come before the Diplock Courts, unless the 
accused are subjected to torture, to inhuman or degrading treat
ment, or to any violence or threat of violence (whether or not

37 [1996] 22 EHRR 29.
38 See generally, Charleton, McDermott & Bolger, CriminaL Law  (1999), 

chapter 2.



amounting to torture), in order to induce the accused to make a 
statem en t.3  ̂ There would seem to be little excuse for the contin
uance of this provision. However, one cannot honestly say that it 
is entirely without parallel on the other side of the border. The 
cases of The People (DPP) ~v~ B rea thna ch^  and The People (DPP) -v- 
P rin g le^  are worth contrasting. Breathnach had been almost con
stantly interrogated for forty hours following his arrest; he had 
been denied access to legal advisers and to friends and his con
fession was made after he had been awakened from a few hours 
of much needed sleep and brought down at 4.00 a.m. for further 
in terrogation  into the passage w ay  of the B ridew ell G arda 
Station in Dublin. The Court of Criminal Appeal^2 reversed the 
ruling of the Special Criminal Court and excluded the confes
sion. In the case of P r i n g l e the judgm ent of the C ourt of 
Criminal Appeal allows one to glean the following timetable of 
interrogation following upon his arrest on the afternoon of the
19th of Ju ly , 1980:

19th Ju ly  1980:

4.05 p.m. 35 minute interrogation.

4.50 p.m. 45 minute visit from legal advisors.

5.35 p.m. 2 hour 20 minute interrogation.

7.55 p.m. Large meal and short interview.

9.15 p.m. 50 minute interrogation.

10.05 p.m. 40 minute visit from solicitor with one hour inter
view  to follow.

39 Northern Ireland (Emergency Provisions) Act, 1996, section 12(2)(b).
40 (1981) 2 Frewen 57.
41 (1981) 2 Frewen 43.
42 (1981) 2 Frewen 43.
43 (1981) 2 Frewen 57.



20th J u ly  1980:

12.05 a.m. 4 hour 10 minute interview.

4.15 a.m. Sleep.

9.25 a.m. 1 hour 35 minute interrogation.

11.00 a.m. Breakfast.

11.35 a.m. 30 minute visit from solicitor.

12.00 a.m. 8 hours interview interrupted only by fingerprint
ing and the reading of the order for extension of 
custody.

8.20 p.m. 1 hour visit from solicitor.

9.20 p.m. Interview  began again but w as in terrupted by
meal.

9.50 p.m. Eva Curtin brought to interview room and ques
tioned in the presence of the accused - see below.

9.55 p.m. A and a half hour interview with coffee supplied
at 12.40 a.m.

21 st J u ly  1980:

2.30 a.m. 1 hour visit from solicitor and interview.

3.50 a.m. Accused sleeps.

8.25 a.m. Interview.

9.30 a.m. Confession.

In admitting the confession particular emphasis was laid by the 
Court of Criminal Appeal on the nature of the accused’s work 
and what the court of trial had found to be the toughness of his 
character. U nder the definition of oppression as p rev iously  
defined, the test of its occurrence is subjective. It depends not 
only on the degree of burdensome conduct by the questioners,



but also on the character of the person under interrogation and 
his specific reaction to what was done to him:

“In this case the accused was a man of forty two years of 
age, in good health, who for some time prior to his arrest 
had been a fisherman in the Galway area. He was appar
ently an experienced man of the world not unused to con
ditions of physical hardship. It w as c learly  open to the 
Court of trial to hold that the w ill of such a  man would not 
have been undermined by the interviews he had experi
enced and by lack of sleep and that he spoke the inculpato
r y  w o rd s w hen  o th erw ise  he w o u ld  have rem a in ed  
silent.”̂

Recent developm ents on confessions
6. It must be stated that any potential for error by the use of 
anything less than a standard of requiring the prosecution to 
prove the absence of oppression beyond reasonable doubt has 
been removed by a  series of recent decisions. These include the 
decision of the Special Criminal Court in The People (DPP) v P au l 
Ward where what the Court had characterised as dubious inter
rogation methods b y  An G arda Siochana w ere subjected to 
scorching criticism and the ruling out of a  series of confession 
statements. The reason for the existence of the traditional com
mon law  requiring confession evidence to be voluntary is that a 
confession is enough to convict a person beyond reasonable 
doubt. It follows that if there is any reasonable doubt as to its 
voluntary nature it cannot be allowed to stand. The Northern 
Ireland standard is a departure from that and, it seems to us, 
undermines the very basis upon which British law  is built.

44 Per O’Higgins C .J. at 82. For the subsequent history of the case see 
The People (DPP) i>- Pringle [No. 2 ]  [1997] 2 IR 225.



A ccess to  counsel
7. Another paralle l is the idea that people can be deprived of 
access to counsel. Under section 47 of the Emergency Powers 
Act a  detainee has the right to see a  solicitor, but if  a  senior 
police officer reasonably believes that such access w ill interfere 
with the investigation or alert other suspects, or hinder the pre
vention of an act of terrorism, access m ay be denied for up to 
forty eight hours. The figures between 1987 and 1991 indicate 
that deferral occurred in 58% of Prevention of Terrorism Act 
detentions on average, but have been dropping rapidly over the 
last five years, down to 0.5% in 1995 and 3% in 1996.^5 There is 
no excuse for the deferral of such access. W hat has happened in 
the Republic is that where a danger similar to that identified in 
the Northern Ireland legislation has been reasonably suspected 
to exist, the accused is deprived of his right to a  solicitor of his 
choice by that solicitor being barred from visiting him, but is 
instead given access to another solicitor named by him. The rea
son can be a  reasonable suspicion of corruption within the legal 
profession, which is not immune, after all, to the possibility of 
wrongdoing, arising, for example, out of the relevant solicitor 
being involved in dubious financial transactions.

F urther F eatures o f  D ip lo c k  C ourts
The legislative background, to  the D ip lock  courts

In their detailed study of the legislative history of the Diplock 
Courts, Greer and White, reach two conclusions: ^

i) Although regarded by many as self-evident truths, the reasons 
for the estab lishm ent of the D iplock courts, nam ely pro

45 Northern Ireland (Emergency Provisions) Acts: Statistics, Northern 
Ireland Office, cited in the Special Rapporteur's Report, above.

46 Greer and White Abolishing the Diplock Courts.



loyalist ju ry  bias and the risk of ju ry  intimidation, have never 
been justified w ith empirical evidence.

ii) W hilst there m ay have been potential problems in the w ay the 
ju ry  system operated in Northern Ireland, sufficient consider
ation was never given to alternatives to abolishing trial by 
jury.

In response to the first of these criticisms Lord Diplock replied 
in a  speech delivered in the House of Lords : “[w]hen I see a fire 
starting, and indeed we saw a fire starting then, I send for the 
fire brigade not a  statistician”.^7 In reply, one might suggest that 
when one seeks to calculate how high the risk of fire is in partic
ular circumstances, one normally sends for a  statistician and not 
the fire brigade. The parliam entary debates on the Northern 
Ireland (Emergency Powers) Bill 1973, are littered with anecdo
tal evidence and vague speculation about ju ry  intimidation and 
perverse verdicts. W hen asked whether he could provide firm 
ev id en ce  th a t ju r ie s  w ere  re tu rn in g  p e rv e rse  v e rd ic ts  
M r W hitelaw  replied that he could go no further than saying 
“that some of the verdicts given had been rather hard to under
stand”.̂ ® In the words of Greer and W hite, “...th e  evidence 
w hich  w as presented  to ju stify  the introduction of ju ry -less 
Diplock courts in Northern Ireland in 1973 was seriously defi
cient. At most it indicated that eligibility for ju ry  service should 
have been democratised, the selection of juries randomised and 
the identity of jurors concealed.” ^

47  HL Debs, Vol 855, col 380.
48 HC Debs, Vol 855, col 282.
49 ‘A Return to TriaL by Ju ry ’ in Jennings Justice Under Fire 68 (Pluto Press, 
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Case hardening
One of the biggest complaints about Diplock courts is that they 
lead to case hardening among the judges who sit in them. This 
concept w as explained by S ir George Baker in the following 
terms :

“I understand it to mean that the judge has heard it all 
before; therefore he does not believe the accused; therefore 
he is or becomes prosecution-minded or more prosecution- 
minded. I accept at once that it is possible.” 50

D o  D ip lock  courts change the character 
o f  the crim inal trial?

Jackson and Doran have suggested that by careful scrutiny of 
the Diplock courts “one m ay detect certain traits which betray a 
fundamental shift from the traditional character of the criminal 
trial”.51 Essentially the introduction of Diplock Courts was not 
accompanied by any significant overhaul of ordinary crim inal 
procedures. Thus, in theory at least, the rules and procedures of 
an ordinary criminal trial remain intact in a trial without a  jury. 
However Jackson and Doran suggest that the reality m ay be dif
ferent:

“Do [the judges] strive to maintain a  stringent division 
between their traditional role as tribunal of law  and their 
“ju ry  ro le” as tribunal of fact? Or do they accept that a 
judge alone could never hope to simulate the decision-mak- 
ing process of twelve la y  persons and do they therefore 
adopt a  somewhat different approach to matters of fact?

50 R eview  o f the O p eration  o f the N orthern  Ire land  (Em ergency  
Provisions) Act 1978, Cmnd 9222 (HMSO, 1984) para 122.

51 Jackson and Doran ‘The Diplock C ourt: Time for Re-exam ination' (1989) 
N L J 464 at 465.



Do they, for example, consider that their position allows 
them to take a  more active responsibility on matters of fact 
during the trial than the ju ry  is able to take? Do they take 
a  more active role in questioning the witnesses than in a 
ju ry  trial? Do they allow counsel greater freedom in ques
tioning witnesses or do they adhere to stricter standards of 
relevance than they might be prepared to in a  ju ry  trial? 
Are judges able or w illing to indicate in a  w ay that juries 
are not whether they consider particular lines of enquiry to 
be more fruitful than others?”

Subsequen tly  Jack so n  and Doran conducted a  com parative 
study of ju ry  and non-jury trials, and proposed the following 
answer to their own question:

“We found that judges have scope in both ju ry  and non
ju ry  trials to deviate from the umpireal role associated with 
the latter. There was, however, no clear evidence from our 
survey that judges necessarily acted in a  more inquisitorial 
manner when sitting in the absence of the jury. ... Since 
justice itself is considered to be epitomized by ju ry  trial, it 
is not surprising that judges should try  to adhere to the 
um pireal role associated w ith those proceedings. This is 
especially like ly  when, as in Northern Ireland, ju ry  trial 
continues to be a  prominent feature of the criminal justice 
system.

Ju d g e s  in D iplock courts appear to take  a more in qu irin g  
approach towards defence witnesses.®^ The absence of the ju ry  
seems to free judges from the careful detachment which they felt 
had to be preserved in ju ry  trials and at the same time prompted 
them as triers of fact to p lay a  more intrusive role.®® As for the

52 Jackson and Doran ‘The Diplock C ourt: Time for Re-exam ination’ (1989) 
N L J 464 at 465.

53 Jackson and Doran Judge Without Ju ry  289 (Clarendon Press, 1995).
54 Jackson and Doran Judge Without Ju ry  290.
55 Jackson and Doran Judge Without Ju ry  290.



alleged phenomenon of case-hardening, Jack so n  and Doran 
draw an interesting conclusion from their study ;

" ... judges did adopt an approach towards the evidence 
which could be described as 'case-hardened', not in the 
commonly understood sense of being prosecution-minded, 
but in the sense of confining their consideration to the 
issue of legal guilt on the offences charged. This did not 
necessarily disadvantage accused persons. Indeed we saw 
that judges were scrupulous in applying a  strict legal stan
dard of proof to the evidence and there were certain kinds 
of cases and certa in  k inds of evidence w hich  counsel 
admitted they would prefer to be tried by professionals. 
The fact remained, however, that the scope of the contest 
was more restricted and there could be no consideration of 
the merits of conviction other than on the basis of the legal 
standards to be applied to the defendant. In ju ry  trials, by 
contrast, counsel were given greater freedom within more 
relaxed standards of relevance to build up a rounded pic
ture of a  defendant or a  witness which then enabled them 
to appeal to the merits of the case.”®®

Part of the reason w hy Diplock courts do not automatically lead 
to a  more interventionist approach by the trial judge, m ay be 
because when judges and practitioners appear in both ju ry  and 
non-jury trials "the influences of ju ry  trial are reinforced in their 
day-to-day practice”.®7 A lot m ay also hinge on the relative expe
rience and dominance of personality of the counsel and judge in 
any particular case.

56 Jackson and Doran Judge Without Ju ry  291.
57 Jackson and Doran Judge Without Ju ry  293.



Trial b y  J u r y
The jury as scapegoat?

Lord Devlin has suggested that we are too ready to dispense 
with the ju ry  system in times of crisis of confidence in the crimi
nal justice system:

“There is in some minds a  tendency to think that, if  any
thing goes wrong or is thought likely to go wrong w ith the 
criminal process, the first thing to do is to get rid of the 
jury . J u r y  exclusion seems to have the same appeal as 
b leed in g  the p a tien t had  to the m edicos o f  the 17th 
Centuiy.” 58

The advantages o f  trial b y  jury
Blackstone described the ju iy  in the following terms :

“Trial b y  ju ry  ever has been, and I trust ever w ill be, 
looked upon as the glory of English law  ... the liberties of 
England cannot but subsist so long as this palladium of lib
erty remains sacred and inviolate, not only from all open 
attacks (which none w ill be so hardy to make), but also 
from all secret machinations, which m ay sap and under
mine it by introducing new and arbitrary methods of trial, 
by justices of the peace, commissioners of the revenue and 
courts of conscience.” ^

The advantages of ju ry  trial over the Diplock courts are as fol
lows: 60

i) Trial by ju ry  bestows upon ordinary people the democratic

58 Foreword to Greer and White Abolidbing the Diplock Courtd (1986 , The 
Cobden Trust).

59 Commentaries Book IV, p 350.
60 The list that follows is drawn from Greer and W hite Abolidbing the 

Diplock Courtd pp 11-12.



righ t and du ty to d irec tly  partic ipate in decisions w hich 
gravely affect the rights of others.

ii) Trial by ju ry  maintains contact between the criminal justice 
system and ordinary people and sustains their confidence in 
it.

iii) In a  tr ia l by judge alone the v ita l distinction between the 
adm issib ility of evidence and the w eight which should be 
attributed to it is all but lost. In a  ju ry  trial the question of 
admissibility of evidence is decided in the absence of the jury. 
Thus, if the evidence is ruled to be inadmissible, the ju ry  w ill 
never be exposed to it. However, in a  Diplock trial, the judge 
cannot determine the question of admissibility without hear
ing, or at least being aware of, the evidence on which he has 
to rule. If he determines that the evidence is inadmissible, he 
must then attempt to put it out of his mind as he takes on the 
role of trier of fact. Greer and White have argued that, “ [i]t 
would be very difficult for a  judge genuinely not to be influ
enced b y  the fact that the accused  had confessed, even 
though the circumstances of the confession rendered it inad
missible”.61 In addition, in a  ju ry  trial, even if  the judge rules 
a  confession to be admissible, it is still open to the defence to 
try  to convince the ju ry  that the circumstances in which it 
was taken render it untrustworthy. However, in a  Diplock 
trial, it w ill not be easy for a  defendant to attempt “to per
suade a  judge who has already ruled that the circumstances 
of a  confession do not render it inadmissible, that such cir
cumstances nevertheless detract from its weight”.6^

61 'A Return to T ria l by Ju ry ’ in Jennings Judtke Under Fire 52 (Pluto Press, 
1988).

62 ‘A Return to T ria l by Ju ry ’ in  Jennings Justice Under Fire 53 (Pluto Press, 
1988).



iv) The separation of powers between judge and ju ry  is particu
la r ly  valuable in testing the credibility of w itnesses. In the 
words of Greer and White, “[w]hereas a  judge’s legal training 
w ill lead him or her to concentrate on inconsistencies or the 
lack of them, a ju ry  w ill take an overall view  of a  witness, 
bearing in mind his or her demeanour, attitude and so on”.63

v) Trial b y  ju ry  could assist in solving the controversy su r
rounding the lethal use of firearms by the security forces in 
Northern Ireland.

vi) Through the contempt of court laws ju ry  trial tends to reduce 
the latitude the media and others might otherwise have to 
prejudice the outcome of criminal trials.

vii) Trial by ju ry  provides a means by which each case is heard 
on its individual merits by  a  fresh tribunal of fact thereby 
avoiding the danger of case-hardening to which judges sitting 
alone m ay be prone.

A ltern atives to  th e  D ip lo c k  C ourts
W hen a  State is faced w ith the threat of terrorism or the ju ry  
system is perceived to be flawed, are there any less extreme mea
sures which m ay be taken instead of banishing the ju ry  system? 
In the context of Northern Ireland, Greer and W hite have pro
posed the following steps:6̂

i) Scheduled offences should be tried by a  ju ry  except in indi
vidual cases where there is clear proof of intimidation.

ii) The randomness of ju ry  selection should be increased by 
reducing the number of pre-emptory challenges to three per 
side.

63 'A Return to T ria l by Ju ry ’ in Jennings Justice Under Fire 54 (Pluto Press, 
1988).

64 Greer and White Abolishing the Diplock Court), chapter 7.



iii) The anonymity of jurors should be further protected so that 
only a skeleton staff of court officials would be aware of their 
identities

H owever, experience  has shown th a t once the au th o rities 
become used to operating within the framework of emergency 
legislation, they are often unw illing to give up these powers 
when the em ergency has ended. In this context, Ewing and 
Gearty have noted that:

" ... in the yea rs  from 1980 to 1986 an average of 630 
defendants per y e a r  w ere proceeded against on serious 
charges without a jury. It is noteworthy how quickly even 
this dramatic break w ith our ancient traditions has been 
assimilated.” ^

C onclusion
All in all, it seems to us, it ill-behoves citizens of Ireland to come 
up to Northern Ireland and to preach about the inadequacies of 
the local criminal justice system. If that were to be done, and we 
hope we have not done it, it would have to be on the basis both 
of adequate knowledge and, more importantly, an awareness of 
the faults of the system  from w hich w e come. The para lle ls 
between the two systems are obvious. They have arisen out of 
the necessity to fight organised crime. Some aspects of the crimi
nal ju stice  system  in the R epublic, p a rticu la r ly  m ulti-judge 
courts and the ordinary application of admissibility standards to 
confessions, surely must commend themselves as basic steps for
w ard . We believe those steps should be taken one at a  time 
before the w ider reforms that are obviously necessary in both 
jurisdictions come into play. Ultimately, the criminal justice sys
tem is supposed to be a  search for the truth. In that regard it

65 Freedom Under Thatcher 229 (Clarendon Press, 1990).



seems to us to be beyond argument that both jurisdictions should 
have some means, other than the recollection of the accused and 
interviewing police officers, of discovering what precisely hap
pens during interrogation. There cannot be any excuse in either 
jurisdiction for deferring audio-visual recordings of interroga
tions any further.

Finally, a  paper such as this cannot end without a  brief mention 
being made of the Human Rights aspects of the Good Friday 
Agreement. In particular, the agreement provided for the estab
lishment of a  human rights commission. The w ay in which this 
w ill change the legal landscape in Northern Ireland remains to 
be seen. Bruce Dickson, writing in the Bar Review, has said of 
the future :

"The future then looks rosy. Let us all hope that the politi
cians in both parts of Ireland can ensure that the right 
political environment exists in the years to come to allow 
the hum an righ ts and equ a lity  provisions of the 1998 
Agreement to be fully realised in practice in both jurisdic
tions.” 66

66 “The Northern Ireland Act; Issues of Equality and Human Rights” 4 
The B ar Review 212  at 213  (1999).



Prosecuting A uthority 
in the New South Africa*

b y

D irk van  Z y l  Sm il^ a n d  E sth er S teyn^

Introduction
Who decides whether to prosecute or not is a matter of consider
able significance in any criminal justice system. This is particu
la r ly  true where prosecutors are allowed a w ide discretion to 
formulate policy and to decide whether to apply it in individual 
cases. Recent developments in South Africa have significantly 
changed the locus of this decision-making power without recon
sidering the underlying philosophy according to which it is exer
cised . P rosecution  in South A frica continues to fo llow  the 
Anglo-American opportunity principle rather than the continen
ta l leg a lity  principle.^ Adoption of the opportunity princip le 
implies that there is open recognition of the discretionary nature 
of the decision whether to prosecute. It also means that the ques
tion of who has the authority to prosecute is a matter of consid
erable importance as it brings with it an exercise of power that

* This paper was presented during the Workshop of Expertd on the Review of 
C rim inal Justice in Northern Ireland that was held in Belfast on 8 and 9 
June 1999 and was organized inter a lia  by the IC J and its Center.

1 Professor of Criminology, University of Cape Town.
2 Lecturer in Law, University of Cape Town.
3 See F G  R ichings 'The P ro se c u to r ’s D isc re tio n : A  P lea  fo r  

C ircum spection ’ (19 7 7 )  1 SA CC 14 3 ; D W  M o rke l and J  JVL T 
Labuschagne ‘Die diskresie van die prokureur-generaal’ (1980) 4 
SACC  160; T Geldenhuys et al C rim inal Procedure Handbook 2nd ed 
(1996) at 53; J  H Hugo 'The prosecutor: Cinderella in a black gown’ 
(1971) XII CodicilLu 25.



has m ajor sociopolitical im plications. This paper traces the 
history of prosecutorial decision-making in South Africa. It then 
analyses the current decision-making framework in more detail 
in order to provide a basis for considering whether this power is 
now being exercised in a  w ay that is like ly  to prove effective 
while at the same time meeting appropriately the potentially con
flicting constitutional standards of accountability openness and 
independence.

E arly  H isto ry
South Africa has vacillated amongst different models of prosecu
torial authority for most of the century. In the first decade of the 
century the four territories that were later to make up the Union 
of South Africa had attorneys-general who on the English model 
were members of the colonial cabinets and were therefore direct
ly  accountable to the electorate. As elected politicians though 
there was the obvious risk that their decisions not only on prose
cutorial policy but also in individual cases would be influenced 
by their desire to please their electorate. W ith the coming of 
Union in 1910 the post of M inister of Ju stice  was created in 
the national cabinet.^ In each Provincial Division of the newly 
established Union-wide Suprem e Court, an attorney-general 
w as appointed w ith  au th o rity  to prosecute.^ There w as no 
national attorney-general and each attorney-general form ally 
prosecuted in his own name on behalf of the state, or delegated 
this authority to others to do so.® Initially, at the lower level

4 See s 139 of the South Africa Act 1909.
5 The right and duty to prosecute in criminal matters were entrusted to

attorneys-general in terms o f s 7 o f Act 31 o f 1917. In the Eastern
Cape, which was part of the Cape Province, the solicitor-general per
formed this function. This was an historical anomaly as the only differ
ence between the attorneys-general and the solicitor-general was in the 
name and the fact that the solicitor-general was responsible for part of 
a province.

6 Section 13 of the Criminal Procedure Act 31 of 1917.



these delegates were police, or in Supreme Court trials advocates 
in private practice. (Capital cases had to be tried in the Supreme 
Court, and most other serious crime was also tried there.) The 
provincial attorneys-general were civil servants, a  position akin 
to that of the Director of Public Prosecutions in England and 
they were also the final arbiters of who should be prosecuted. 
Independence was guaranteed but there was no accountability to 
the electorate.

T he P o litic ian s S tr ik e  B ack
In the early 1920s a  dispute arose when the M inister of Justice 
sought to instruct an attorney-general to prosecute in a particu
lar matter. The attorney-general concerned refused to do so. The 
upshot was that the Criminal Procedure Act was amended to 
give the M inister of Justice  all powers to institute prosecution 
and to assign to respective attorneys-general as his deputies 
some of his power. The amendment was drastic in that it stripped 
from the attorneys-general their independence and powers/ It 
was so unpopular that two attorneys-general resigned in protest 
against this legislation.8 The main reason for this change was, as

7 See s 1 of Act 39 of 1926, subsection 3 of which provides:
ALL powerd, authorities and functions relating to the prodecution of crimed and 
offenced in the name and on behalf of Hid M ajedty the King are vedted in the 
M inuter of Judlice who may in any Province assign to an officer, to be 
appointed by the Governor-General subject to the provisions of the law  
relating to the Public Service, styled the Attorney-General or in the 
area of jurisdiction of the Eastern Districts of the Cape of Good Hope 
Local Division of the Supreme Court, the Solicitor-General, the exer
cise, as his deputy, of such powers authorities and functions in the area 
for which such officer has been appointed.(Emphasis added).

8 The two attorneys-general that resigned w ere Charles de V illiers  
(Transvaal) and E W  Douglas (Eastern Cape). For discussion of the 
development o f the role of Attorneys-G eneral, see C Heyns and P 
Coetser ‘Die ontstaan en ontwikkeling van die amp van die Prokureur- 
Generaal van die Transvaal' 1986 Nuntiud 60.



the M inister of Justice  explained when introducing the second 
reading debate of the amendment Bill, to ensure ultimate parlia
mentary responsibility for prosecutorial decisions, even if most
of these decisions would continue to be made by the attorneys-

9

In 1935 the earlier status quo was reinstated but only in part. 
Prosecutions were now once again form ally instituted by the 
attorneys-general but the M in ister of Ju s tic e  w as given the 
power to issue directions to the attorneys-general and to exercise 
their powers d irectly  in any specific m atte r.^  The power to 
in te rv en e  w as lim ite d  to the M in is te r  of J u s t ic e  a lo n e . 
Theoretically the M inister of Justice could manipulate the attor
neys-general b y  prescribing to them how they should exercise 
their discretion. Anecdotal evidence suggests that this power to 
in tervene w as r a re ly  exerc ised . The 1935 am endm ent w as 
retained in substance in subsequent versions of the Crim inal 
Procedure Act.1*

Politicians relied on the (truncated) independence of the attor- 
neys-general as it was re-established after 1935. In later years in 
controversial political cases in particular they emphasised that 
prosecutions were conducted in the name of the attorney-general

9 See S A  Strauss ‘The development of the law of criminal procedure 
since Union’ 1960 Acta Jurid ica  157 at 166.

10 See s 1 of Act 46 of 1935 that repealed the 1926 amendment o f s 7 of 
the Criminal procedure Act 31 of 1917. Section 7(4) as amended pro
vided for ministerial control:
Every Attorney-General and the Solicitor-General shall exercise their 
authority and perform their functions under this Act and under any 
other law subject to the control and directions of the Minister who 
may, if he thinks it fit, reverse any decision arrived at by an Attorney- 
General or the Solicitor-General and may himself in general or in any 
specific matter exercise any part of such authority and perform any 
such function.

11 See s 5(3) of the Criminal Procedure Act 56 of 1955 and s 3(5) of the 
Criminal Procedure Act 51 of 1977.



and that he made the decisions, thus ignoring the M inister of
Ju stice ’s right to intervene. And the attorneys-general did have
considerable powers, not only to prosecute, but also from the
1960s onwards in security cases and serious common law  cases
effectively to exclude the powers of the court to grant bail12 and
to o rder the deten tion  of w itn esses under certa in  circum - 

1 ^stances.

A further weakness of the system was that the attorneys-general 
remained public servants and hence subject to the public service 
laws and regulations. This im pacted on the independence of 
these positions for as employees too they were ultimately subject
ed to ministerial control. The system in which a public servant 
appeared to have substantial independent power but in fact was 
beholden to the M inister of Justice was not ideal. In 1983 it was 
strongly criticised by the Hoexter Commission of Inquiry into 
the Structure and Functioning of the Courts. ^

P rosecu toria l Independ ence R easserted
In 1992, that is, in the dying days of the old government, legisla
tion  w as p assed  to en trench  the pow ers of the atto rn eys- 
genera l.15 The 1992 Attorney-G eneral Act went further than 
its predecessors did and changed the independent status of 
attorneys-general almost to what it was before the 1926 amend
ment Act was adopted. The authority to institute prosecution

12 See s 61 o f the 1977 Criminal Procedure Act. This provision was, 
however, repealed in its entirely by s 4 of Act 75 of 1995.

13 See s 185 of the Criminal Procedure Act.
14 See comment by the Hoexter Commission Commiddian of Inquiry into 

the Structure and Functioning of the Courtd Vol. I l l  Part VIII RP78 of 1983 
at 1.14.

15 See the Attorney-General Act 92 of 1992, which came into operation 
on 30 December 1992.



became the sole responsibility of the attorney-general and his 
delegates.1̂  In terms of the Act discretion to institute criminal 
proceedings could be exercised without any fear of control or 
interference from the executive, as had been the case in terms of 
the repealed s 3(5) of the 1977 Criminal Procedure Act.17 The 
independence of the attorneys-general was also secured by other 
measures, such as the guaranteed remuneration1̂  for the attor- 
neys-general and their security of tenure of office.1̂  The function 
of the M inster of Justice was reduced to that of a  coordinator: to 
ensure that the reports of the attorneys-general were submitted 
to Parliament. At most he could request an attorney-general to 
furnish him with a  report and to provide reasons regarding the 
handling of particular cases.2® In terms of this Act attorneys-gen
eral enjoyed absolute independence. They were accountable only 
to Parliament and then only in the limited sense that Parliament 
could question them about their annual reports or dismiss them 
in very exceptional circumstances.21

16 The delegation of the authority to prosecute by an attorney-general to 
advocates and local prosecutors was governed by s 6 of Act 92 of 1992.

17 See J  A  van S d’Oliveira SC  ‘The Office of the Attorney-General’ 1993 
N untuu 70.

18 The salary of an attorney-general could no longer be reduced, except 
through an act of Parliament. (Section 3(1) (b) of Act 92 of 1992.).

19 Section 4 of Act 92 of 1992 provided such security.
20 See s 5(5) of Act 92 of 1992, that provided:

The M inister shall coordinate the functions of the attorneys-general 
and may request an attorney-general to-

(a) furnish him with information or a report with regard to 
any case, m atter or subject dealt w ith or handled by an 
attorney-general in the performance o f his duties or the 
exercise of his powers; and
(b) provide him with the reasons for any decision taken by 
the attorney-general concerned in the performance of his 
duties or the exercise of his functions.

21 Section 4 of Act 92 of 1992 regulated the discharge of an attorney-gen
eral from office.



T he N e w  C on stitu tion al E ra
In spite of its undoubted advantages in terms of guaranteeing 
prosecutorial independence, the 1992 Act was viewed w ith con
siderable suspicion by the new government, which regarded it as 
an  a ttem p t b y  the  o ld  o rd er p ro secu to rs  to p ro tec t th e ir  
entrenched positions. The African National Congress, the major
ity  party in the Constitutional Assembly, pushed for the intro
duction of a  clause into the 1996 Constitution that would provide 
in some detail for the form that the prosecuting authority would 
take in the new constitutional order. The result was that a  provi
sion dealing sp ec ifica lly  w ith  the prosecuting au thority  w as 
introduced into the Constitution.22

22 Section 179 of the Constitution of the Republic of of South Africa, Act 
108 of 1996, reads as follows:
(1) There is a single national prosecuting authority in the Republic, 
structured in terms of an Act of Parliament, and consisting of-

(a) a National Director of Public Prosecutions, who is the head of 
the prosecuting authority, and is appointed by the President, as head 
of the national executive; and
(b) Directors of Public Prosecutions and prosecutors as determined 
by an Act of Parliament.

(2) The prosecuting authority has the power to institute criminal pro
ceedings on behalf of the state, and to carry out any necessary func
tions incidental to instituting criminal proceedings.
(3) N ational legislation must ensure that the D irectors o f Public 
Prosecutions-

(a) are appropriately qualified; and
(b) are responsible for prosecutions in specific jurisdictions, subject 
to subsection (5).

(4) National legislation must ensure that the prosecuting authority  
exercises its functions without fear, favour or prejudice.
(5) The National Director of Public Prosecutions-

(a) must determine, with the concurrence of the Cabinet member 
responsible for the administration of justice, and after consulting the 
Directors of Public Prosecutions, prosecution policy, which must be 
observed m the prosecution process;



This provision, s 179 of the Constitution, was one of the most 
controversial in the constitutional drafting process - so much so 
that its constitutionality was subject to immediate challenge. It 
had been agreed in the negotiations leading to majority rule that 
the ‘final’ Constitution should meet a  number of constitutional 
principles. Consensus had been reached on what these principles 
should be and they had been added as a  schedule to the interim 
1993 Constitution,2  ̂ which also empowered the new ly estab
lish e d  C o n s titu tio n a l C ou rt to te s t  w h e th e r th e  ‘f in a l ’ 
Constitution complied with them before it could be brought into 
effect. Section 179 was challenged on the grounds that it did not 
comply w ith Constitutional Principle VI which required a sepa
ra tio n  of pow ers betw een  the L eg is la tu re , E xecutive  and 
Ju d ic ia r y  w ith  appropriate  checks and  ba lances to ensure 
accountability, responsiveness and openness.

(b) must issue policy directives which must be observed in the prosecu
tion process;

(c) may intervene in the prosecution process when policy directives 
are not complied with; and
(d) may review  a decision to prosecute or not to prosecute, after 
consulting the relevant Director of Public Prosecutions and after 
taking representations w ithin a period specified by the National 
Director o f Public Prosecutions, from the following:

(i) The accused person.
(ii) The complainant.
(iii) Any other person or party whom the National Director con
siders to be relevant.

(6) The Cabinet member responsible for the administration of justice 
must exercise final responsibility over the prosecuting authority.
(7) A ll other matters concerning the prosecuting authority must be 
determined by national legislation.

23 Act 200 of 1993.



The Constitutional Court did not uphold this objection, which 
w as based prim arily  on the fact that in terms of s 179(1) the 
National D irector of Public Prosecutions is appointed by the 
President as head of the National Executive.2 It held that the 
prosecuting authority was not part of the Ju d ic ia ry  and that 
Constitutional Principle VI had no application to it. In any event, 
the court continued, appointment of the head prosecutor by the 
President did not in itself contravene the doctrine of the separa
tion of powers. F inally the court noted that s 179(4), which pro
v id ed  th a t le g is la t io n  h ad  to en su re  th a t the p ro secu tin g  
authority exercises its functions without fear, favour or preju
dice, was a constitutional guarantee of prosecutorial indepen
dence.25

Subsequent legislation and executive action have ensured that 
the p ro secu to ria l schem e lig h t ly  sketched  in  s 179 of the 
Constitution has been developed further. In e a r ly  1998 the 
National Prosecuting Authority Act26 was passed. It spelt out 
the details of a  new prosecutorial system which made provision, 
for the first time, for a  National Director of Public Prosecutions 
who has the overall power to direct the prosecutions throughout 
the country. Technically, the prosecuting authority is still exer
cised by provincially-based D irectors of Public Prosecutions, 
who are in fact the old attorneys-general, in their areas of juris
diction. The n ew ly  named D PPs continue to delegate their 
authority to local prosecutors.2'7 However, the Deputy National 
Directors of Public Prosecutions have concurrent countiy-wide 
prosecutorial jurisdiction. Moreover both the Deputy National 
Directors of Public Prosecutions and the Directors of Public

24 Ex Parte Chairperson of the Constitutional Assembly: in re certification of the
Constitution of the Republic of South Africa, 1996 1996 (4) SA  744 (CC) par 
141.

26 A t par 146.
26 Act 32 of 1998.
27 Section 20(6).



Prosecutions are subject to the control and directions of the 
National Director. Add to this s 22(1) which provides that

"the National Director, as head of the prosecuting authori
t y  shall have authority over the exercising of all powers, 
and the performance of all duties and functions conferred 
and imposed on or assigned to any member of the prose
cuting authority by the Constitution, this Act or any other 
law/

and the picture of a  centralised system is complete.

Under these circumstances the details of the manner in which 
the National Director is appointed, the framework within which 
he must operate and the controls to which he is subject, become 
matters of considerable importance.

W hen the act was being drafted it was vigorously argued that 
the National Director of Public Prosecutions, although formally 
appointed by  the President as required  b y  the Constitution, 
should be selected by the Jud ic ia l Services Commission, which 
would then nominate an individual or propose a  shortlist to the 
President.28 This would be analogous to the process required by 
the Constitution for the appointment of judges and would serve 
to guarantee the independence of the National Director of Public 
Prosecutions. However, this proposal was not adopted. The Act 
provides simply that the President must appoint the National 
Director and makes no provision even for consultation of inter
ested parties.

Once in office there are some measures to protect the National 
D irector of Pub lic  Prosecutions (and the D eputy N ational 
D irectors) from outside influences. The appointm ent of the 
National Director, at no less than the sa lary  of a  High Court

28 See Jerem y Sarkin and Susie Cowen ‘The draft National Prosecuting 
Bill 1997: A  critique’ (1997) 10 SAC J  64.

29 Section 10.



judge, is for a  non-renew ab le term  of ten y e a r s .30 D eputy 
National Directors serve unrestricted terms until the age of 65 
yea rs .31 D uring that time the grounds on which the National 
D irector or his Deputies m ay be suspended or removed from 
office are limited. Any such step has to be taken by the President 
and is subject to ratification by Parliament. Alternatively, the 
P re s id e n t m ust rem ove the N atio n a l D ire c to r o f P u b lic  
Prosecutions or the Deputy National Directors if  requested to 
do so in an address from each of the Houses of Parliam ent. 
Directors of Public Prosecutions, the old attorneys-general, are 
also fo rm a lly  appo inted  b y  the P resid en t and can o n ly  be 
rem oved b y  a  p rocedure  s im ila r  to th a t for rem oving the 
National Director.

Deputy Directors and other prosecutors below that rank are, 
however, la rge ly  subject to public service rules in relation to 
the ir appointm ent or d ism issal. The M in ister of the Pub lic 
Serv ice and A dm inistration has to be consulted about their 
salaries, the determination of which requires furthermore the 
concurrence of the M inister of F inance.32 The effect of these 
arrangements is that these prosecutors are structurally far less 
independent than their more senior colleagues.

The powers of the National D irector as spelled out in the Act 
follow v e iy  closely the relatively detailed requirements of s 179 
of the Constitution. Crucial in this respect is the requirement 
that the National D irector must, w ith the concurrence of the 
M inister of Justice  and after consulting the provincial Directors 
of Public Prosecutions, determ ine prosecution policy. (The 
detailed  w ord ing is im portant here: the concurrence of the 
M inister means that the National Director requires his approval;

30 Or until he reaches the age of 65 years when other rules apply (s 12(1) 
and s 12(5)).

31 Section 12(2).
32 Section 18.



expressed differently the M inister can veto policy proposals of 
the National Director. Conversely the words ‘after consultation’ 
mean that the National D irector can go ahead and ignore the 
input of the Directors if he disagrees with it.) A second impor
tant power is that of the National Director to intervene in any 
prosecution where his policy directives have not been followed. 
This power should be read with the further power to review a 
decision to prosecute or not to prosecute after consulting the rel
evant D irector and ‘after taking representations ... from the 
accused, the complainant and any other person or party whom 
the N ational D irector considers to be re levant’.3  ̂ This latter 
power appears to exist even where policy directives are being 
fo llow ed. It is lim ited , however, to rev iew  of decisions on 
whether to prosecute or not and would not include a  direct inter
vention in the w ay a  case is presented in court, for example. It 
could also not be exercised without the National Director taking 
representations from all the prescribed parties.

Other aspects of the powers of the National D irector are less 
controversial characteristics of a  centralised prosecuting authori
ty  in which the national prosecutor accounts to Parliament while 
at the same time advising and assisting his deputies. A  notewor
thy requirement is that the initial prosecuting policy adopted by 
the National Director has to be tabled in Parliament and subse
quent amendments to it must be included in the annual reports 
that the National Director has to provide to the same body. Of 
particular interest too is that National Director has a statutory 
duty to bring the U nited Nations Guidelines on the Role of 
Prosecutors to the attention of all prosecutors and to ‘promote 
their respect for and compliance with [the Guidelines] within the 
framework of national legislation’.^

33 Section 22(1) (c).
34 Section 22 (4) (f).



E valuation
W hat are the strengths and weaknesses of the new prosecutorial 
framework? On the positive side, the centralisation of the prose
cuting au thority  allows for the setting of national priorities. 
Constitutionally, justice and, with some exceptions, policing are 
functions of the national rather than the provincial tiers of gov
ernment.'55 A centralised prosecuting authority allows for the 
development of policies that can easily be co-ordinated with, for 
example, the National Crime Prevention Strategy - the South 
African government s blueprint for dealing with crime - in a  w ay 
that straddles the divides of the various government departments 
in this field. In addition the new National Prosecuting Authority 
Act provides a  logical place w ith in  the national prosecuting 
framework for Investigating Directorates such as the Office for 
Serious Economic Offences that for some time have been operat
ing at a  national leve l.^

The increased openness and accountab ility that the new  Act 
requires can also be recorded as a  positive feature of the new 
system. Careful analysis of its various components is necessary, 
however. Thus the pub lication  of the N ational Prosecution 
P o licy37 is in princip le a  constructive development. A  close

35 Justice is not one of the areas over which provinces have jurisdiction in 
terms of s 104 of the Constitution. All other areas are the concern of the 
national government. For the special arrangements for the police, see ss 
205 —208 of the Constitution.

36 It is noteworthy that the Investigation of Serious Economic Offences 
Act 117  of 1991 is repealed by the National Prosecuting Authority Act. 
Chapter 5 o f the la tter A ct that deals w ith  'Powers, D uties and 
Functions relating to Investigating Directors’, now provides the legal 
framework for the Office of Serious Economic Offences to do this 
work. Chapter 5 may also be used for investigations related to organ
ised crime: See s 72 of the new Prevention of Organised Crime Act 121 
of 1998.

37 The National Prosecuting Authority of South Africa N ational Prosecution 
Policy (1999).



examination of it reveals mostly a  collection of generalisations, 
and exhortations to do w hat all good prosecutors should do, 
namely not to proceed unless they have a  reasonable prospect of 
securing a  conviction. O nly if  specific directives are included 
which reveal more about strategic choices w ill this innovation 
make a m ajor contribution to open government. The annual 
report is also a  mechanism for accountability but here too much 
w ill depend on what it contains and on how critically it is scruti
nised by Parliament.

Finally, there is political accountability, namely the requirement 
in the Constitution itself that the cabinet member responsible for 
the administration of justice must exercise final responsibility 
over the prosecuting authority. In practice this means that the 
M inister of Justice  has to answer to Parliament and through it to 
the public for the operation of the prosecuting authority. The ru l
ing of the Constitutional Court that the prosecuting authority is 
not part of the Jud ic ia iy , underlines the status of the prosecuting 
authority as part of the Executive; and, in principle, it is desir
able that government ministers take responsibility for the opera
tions of all aspects of the executive.

Accountability in respect of prosecutorial authority to a  democ
ra tica lly  elected body is not necessarily an unqualified good, 
however. It may, as in 1 9 2 6 , lead directly to a  loss of prosecuto
rial independence. If this were to be the case it would be a seri
ous criticism in the light of the recognition by the Constitutional 
Court of a  specific constitutional guarantee of the independence 
of the prosecuting authority. ^  Where one -wishes to use ‘prose
cutorial independence’ as a  criterion for judging a w ay of exer
cising prosecutorial authority one needs to define the term more 
closely. One should distinguish between the setting of prosecuto
ria l po licy and the exercise of discretion in ind ividual cases.

38 See the text at note 6 above.
39 Ex Parte Chairperson of the Constitutional Assembly: in re certification of the 

Constitution of the Republic of South Africa, 1996 supra par 146.



Arguably, both would benefit from a system that allowed prose
cutorial authority to be exercised without being subject to politi
cal pressures, but w here it comes to w eigh ing the potential 
advantages of efficiency and accountability, on the one hand, 
against independence, on the other, the ideal balance m ay be dif
ferent.

There are aspects about the current South African system that 
m ilitate again st independence. One of these is the mode of 
ap p o in tm en t of the N atio n a l D irec to r. A lth o u gh  the 
Constitutional Court d id not require the involvement of the 
Jud ic ia l Services Commission, there can be little doubt that, had 
the National Prosecuting Authority Act done so, the appointee 
would have been more effectively isolated from intervention by 
the legislature in both the policy and individual decisions that he 
must make as National Director. In reality, the first appointee as 
N ational D irector of Public Prosecutions was a  senior ANC 
Member of Parliament, Mr. Bulelani Ngucka. His personal qual
ities notwithstanding, the appointment of someone w ith  such 
clear political affiliations must raise doubts about his indepen
dence.

In the area of policy formation there is, as we have seen, little 
independence for the prosecuting authority in general, or for the 
National Director in particular. Policy can only be made w ith the 
concurrence of the Minister. Moreover, the National D irector 
must advise the M inister on all matters relating to the adminis
tration of ju s t ic e .A d d  to this the fact that the M inister has 
overall responsibility for the prosecuting authority and it is clear 
that at the policy level a  conscious choice has been made to sub
ordinate the National Director and his staff to the authority of an 
elected politician.

A case can be made for this approach. It can be argued that the 
adoption of the opportunity principle in prosecution creates such

40 Section 22 (4) (a) (iii).



a  wide discretion for prosecutors that there is a  great need for 
policy on when to prosecute. The ramifications of the policy that 
is followed are so substantial that a degree of political control of 
such policy is needed. In South Africa crime control is a  major 
political issue, resources for all forms of crime control including 
prosecution are lim ited and it can be argued that the elected 
p o litic ian s have a  d u ty  to ensure th a t these reso urces are  
deployed in terms of a  strategy that carries the approval of the 
electorate. Against this can be ranged a view  that at the policy 
level too the professional judgement of a  senior prosecutor on 
how to enforce the crim inal law  should not be influenced by 
short-term concerns of political popularity. A  senior prosecutor 
or group of prosecutors could develop a  policy that focused, for 
example, on crimes that posed a  threat to the economic wellbeing 
of the country rather than other cases (let us say flashers) about 
which there was a  public outcry, but which in their professional 
judgement posed no threat to economic (or social) stability. In 
the policy area there is a  real choice between accountability and 
independence and one m ay conclude that the choice made is jus
tifiable in current South African circumstances.

It is at the level of the decisions in individual cases, however, that 
independence of the prosecuting au th o rity  is perhaps most 
important. The N ational Prosecuting Policy recognises that a 
decision to prosecute has immense consequences for the person 
prosecuted. Of course, the ultimate safeguard for the prosecut
ed is to be found in the courts that decide on their guilt or inno
cence, but by the time they reach final decisions an accused 
person m ay be ruined financially and socially. A  decision not to 
prosecute can be almost equally devastating to a complainant. 
O ther p ro secu to ria l decisions in in d iv idua l cases, on w hat 
evidence to lead or whether to appeal, for example, also affect 
the parties involved greatly. W ill the new legislative framework

41 The National Prosecuting Authority of South Africa N ational Prodecution 
Policy (1999) 5.



ensure that individual decisions are made independently of out
side pressure? At the level of the individual prosecutors and 
even of the prov incial D irectors of Public Prosecutions the 
appropriate legislative safeguards appear to be in place. These 
are reinforced b y  the national po licy that all prosecutors are 
compelled to follow and also indirectly by the United Nations 
Guidelines.

In the new hierarchy however, all prosecutors are largely subor
dinate to the National Director. He may intervene in individual 
cases if  policy is not followed or ‘review ’ specific decisions to 
prosecute or not to prosecute. Intervention to enforce a  publicly 
declared policy, assuming that, as is currently the case, that the 
policy itself is not discrim inatory, is not a problem. However, 
indirect or direct intervention in specific decisions could under
mine the independence of the prosecuting authority if he himself 
is not sufficiently independent. Are there adequate legislative 
guarantees in the legislation of the National Director's indepen
dence in individual cases? The fact that he is a political appoint
ment must be a  negative factor in this regard. Conversely, the 
fact that it is relatively difficult to remove him from office must 
be seen as a  positive factor. Also on the negative side is the very 
close relationship w ith  the M in ister of Ju s tic e  in the po licy 
sphere. Although the latter is not given any power to intervene 
in individual cases, which of course legislatively speaking would 
have destroyed any notional independence of the prosecutorial 
authority, the structure as a  whole does not inspire confidence 
that there w ill be no such intervention. It is a  p ity that further 
safeguards to ensure independence in individual cases were not 
built into the new Act.

Formal independence does not guarantee fairness in prosecutori
al decision making any more than its absence means that deci
sions are necessarily unfair. These guarantees have to be sought 
elsewhere. One place in which they can be sought is in judicial 
review through the courts of the decisions taken by the prosecut
ing authority. Historically South African courts were extremely



reluctan t to review  decisions of the attorneys-general whose 
independence and probity they praised in extravagant term s/2 
However, th is attitude began to change from the late 1970s 
onwards and Baxter, the leading South African writer on admin
istrative law  could record by 1984 that 'this unrealistic attitude 
[had] begun to change w ith normal standards of review at last 
being applied to both prosecutors and the attorneys-general’/ 3 
The recognition by the Constitutional Court that the prosecuting 
authority is part of the executive, as w ell as the expansion of 
the powers of jud icial review  by the new Constitution,^ m ay 
further advance this tren d .^  Moreover, the detailed requ ire
ments in the new  legislation, such as those set for review  by 
the National Director of a  decision to prosecute w ill themselves 
provide the basis for review by the courts as m ay even the rather 
general requirem ents set in the N ational Prosecution Policy 
and the U nited N ations G uidelines for Prosecutors. In this 
indirect w ay  openness m ay contribute to enforcing indepen
dence.

It should also  not be forgotten that more trad itio n a l leg a l 
mechanisms for constraining the unfair exercise of prosecutorial 
discretion remain in place. The new prosecuting authority like

42 See the early cases of Gillingham v Attorney-General and Others 1909 TS 
572 and R  v W aldeck and Thine 1 9 13  TPD 568 at 570. For a more 
modern example, see S  v H assim  1972 (1) SA  200 (N) strongly critici
sed b y  A  S M athew s and B arend van  N iekerk  ‘E ulogising the  
Attorney-General — A  Qualified Dissent’ (1972) 89 SA L J 292.

43 D Baxter Administrative Law (1984) 333.
44 See in general J  Klaaren 'Administrative Justice’ in M  Chaskalson et al 

eds Constitutional Law of South Africa Revision Service 3 (1998) 25-1.
45 On judicial review of the decsions of attorneys-general, see Wronshy v 

Prokureur-G eneraal 1971 (3) SA  292 (SW A ); H ighstead Entertainm ent 
(P ty) Ltd t/a ‘The Club’ v The M inister of Law and Order and Others 1993 (2) 
S A C R 625 (C).



its predecessors m ay be delictually liable for malicious prosecu
tio n .^  The institution of a  private prosecution remains on the 
statute book as an option for persons w ith a  'substantial and 
peculiar interest’ in a  matter,^'7 who believe that, notwithstanding 
an official decision not to prosecute on behalf of the state, they 
could bring a  successful criminal prosecution. It is complex and 
potentially expensive option for an unsuccessful private prosecu
tor, but nevertheless must be recognised as a  safeguard against 
unbridled prosecutorial discretion.

C onclusion
The new structure of the national prosecuting authority in South 
A frica represents a conscious break w ith the past. It has the 
potential to be more effective than its fragmented predecessors. 
It may also be more open to public scrutiny and therefore more 
accountable to the electorate. There are some doubts about 
whether the structural arrangements w ill ensure that the national 
prosecuting au th o rity  and, in  particu lar, the pow erfu l new  
N ational D irector of Public Prosecutions w ill be sufficiently 
independent in his decision-making. We hope that future prac
tice w ill a llay our doubts in this regard.

46 M ay v Union Government 1954 (3) SA  120 (A); Prind loo v Newman 1975 
(1) SA  481 (A); M alahe and otherd v M inuter of Safety and Security and 
Otherd 1999 (1) S A  528 (SC A ). See in general J  Neethling, J  M  
Potgieter & P J  Visser Law of Delict 3 ed (1999) 349-353.

47  Sections 7-16 of the Criminal Procedure Act 51 of 1977.



The Role o f the Zim babwe Judiciary 
Since Independence

b y

A.R. G ubbay1

In order to appreciate the changes that have occurred to the 
judiciary since Zimbabwe attained its independence from Britain 
on 18 April 1980, it is necessary at the outset to sketch the histo
ry  of the superior courts of the country up to that critical event. 
Constraints of space, however, necessitate the exclusion of any 
reference to the many inferior courts whose function is indispen
sable to the judicial system of the country.

G eneral B ackground
Zimbabwe is situated in south central Africa. It is a  Republic 
w ithin the Commonwealth. Before Independence the country 
was known as Southern Rhodesia and later as Rhodesia. It is 
bordered on the south by South Africa, on the north by Zambia, 
on the east by Mozambique, on the west by Botswana and is 
approximately 157 000 square miles in extent. The population is 
between 11,5 and 12 million. At the present time there are about 
90 000 white Zimbabweans, a  small Asian community of about 3 
000 to 4 000, and an equally small section of persons of mixed 
race.

1 A.R. Gubbay, Chief Justice of Zimbabwe.



E a rly  H isto r y
The area now covered by Zimbabwe was inhabited by descen
dants of the great southern m igration of Bantu people. They 
occupied most of central and southern Africa. B y the end of the 
19th cen tury there w ere two main tribes in the coun try  the 
M a tab e le  and  the  M ash o n a . L o b en gu la , the  K ing of the 
Matabele, asserted sovereignty over the whole country.

In 1890 the country was occupied by the British South Africa 
Company operating under a  Royal Charter which enabled the 
Company to exercise powers of governance. In 1923 the country 
became a  self-governing British colony. It finally achieved full 
independence in 1980, following upon a  fourteen year civil w ar 
against the unlawful declaration of independence by the white 
minority government.

D ev e lo p m en t o f  th e  H ig h  C ourt
For a  few years after occupation there was no High Court as 
such. The administrator, in his capacity as Chief M agistrate, 
however, possessed the jurisdiction of a  superior court of record 
in all cases, both civil and criminal. He was also empowered to 
hear appeals from, and review the proceedings of, magistrates 
courts.

The judicial system of the country was put on a proper basis in 
1894 when the Matabeleland Order in Council was promulgated. 
Under this Order, the High Court of M atabeleland was estab
lished, with full jurisdiction over inferior courts. Notwithstanding 
its title, this Court’s jurisdiction extended over the entire country. 
The provisions for the appointment of Judges were very simple. 
They were to be appointed by the British South Africa Company 
with the approval of the Secretary of State and would hold office 
“during pleasure”. Salaries could not be increased or diminished 
without the approval of the Secretary of State. No qualification 
for judicial office was prescribed. At first only one Jud ge  was



appointed, but in 1896 a second appointment was made. Both 
came from the Cape of Good Hope.

At the beginning of 1899 the High Court of M atabeleland was 
reconstituted as the High Court of Southern Rhodesia under the 
Southern Rhodesian Order in Council, 1898. The appointment 
and tenure of office of Judges were provided for much as before, 
save that appointments were now made by the Secretary of State 
on the nomination of the British South Africa Company, which 
was required to nominate “a fit and proper person”.

Between 1923 and 1962 there was no alteration of any signifi
cance in the composition, structure or jurisdiction of the High 
Court. It was only in 1933 that it became necessary to increase 
the ju d ic ia l estab lishm ent from two to three. S ince then, of 
course, the number of Judges has increased steadily over the 
years.

Towards the end of 1962, the Constitution of Southern Rhodesia 
1961, came into effect. The old High Court which sat both in the 
cap ita l (then named Sa lisb u ry ) and the second la rgest city, 
Bulawayo, continued in existence as the new High Court provid
ed for in Chapter V  of the Constitution, and existing Judges, 
who then numbered six, continued in office. A feature of the new 
Constitution was that more elaborate provision was made for the 
appointment, qualification and removal of Ju d ges . A person 
would not be qualified for appointment as a  Judge unless he or 
she was or had been a  Judge of a superior court in a  country in 
which the common law  was Roman-Dutch, with English as the 
official language; or if he or she had been qualified to practise as 
an advocate in Southern Rhodesia or in a  country in which the 
common law  was Roman-Dutch with English as the official lan
guage. Appointments were made by the Governor on the advice 
of the Prime Minister, w ith the latter being obliged to consult the 
Chief Justice  and the puisne Judges. The retirement age was set 
at sixty-five w ith an extension to seventy. Removal from office 
was by the Governor on the recommendation of an independent 
judicial tribunal of inquiry.



The next major development to the situation of the High Court 
came as a  result of the dissolution of the Federation of Rhodesia 
and N yasaland at the end of 1963. W ith the cessation of the 
Federal Supreme Court as a court of appeal from decisions of 
the High Court, it became necessary to put in place a  substitute 
local appellate system for the country. The system devised was to 
split the H igh Court (until then at all times a  single-decision 
court) into two divisions: the Appellate Division and the General 
Division (or trial division). The Appellate Division dealt w ith the 
bulk of the appellate work of the former High Court and also 
heard appeals from the General Division. The General Division 
dealt w ith  the tr ia l w ork of the former H igh Court and also 
retained some minor appellate and review jurisdiction. The Chief 
Justice could sit in both divisions.

The same structure continued until 28 April 1981 — a year after 
Independence — when the High Court Act and Supreme Court 
Act became operative.

T he S ystem  o f  A ppeal
Prior to 1964 the country was served by a  number of different 
courts of appeal. It did not have the system of appeals from a 
High Court decision to a  full Bench of the High Court — which 
would have been impossible because for so many years the High 
Court had only two Judges.

From occupation in 1890 until the unilateral assumption of inde
pendence on 11 November 1965, the Privy Council was the ulti
mate court of appeal. During most of this period appeals lay  by 
special leave only.

The first intermediate appeal court was the old Cape Supreme 
Court. An appeal to it la y  from the High Court, in itially in civil 
matters and, from 1898, against conviction by w ay of a  question 
of law  reserved by the High Court.

The South Africa Act of 1909, which provided for the Union of



South Africa, set up the Appellate Division of the South African 
Supreme Court, at Blomfontein, and made special provision for 
appeals from the High Court of Southern Rhodesia to that court. 
Civil appeals, except in certain minor matters in which appeals 
still la y  to the old Cape Supreme Court (which then became the 
Cape Provincial Division), lay  direct to the Appellate Division of 
the Supreme Court of South Africa. In criminal matters appeals 
still la y  to the Cape Provincial Division, w ith no further right of 
appeal from a decision of that court. But in 1931 the Cape 
Provincial D ivision ceased entirely to be an appeal court for 
Southern Rhodesia. All appeals lay  to the Appellate Division of 
the Supreme Court of South Africa. In civil matters an appeal 
la y  where the dispute exceeded £100 in value, or with leave of 
the High Court. In crim inal cases there was no full appeal on 
fact, and no appeal against sentence as such.

An alternative right of appeal was granted to persons convicted 
before the H igh Court under the Rhodesian Court of Appeal 
Act, 1938. The A ct estab lished  a  lo ca l court of appeal for 
Southern Rhodesia and what was then Northern Rhodesia (now 
Zam bia). In 1947 N yasaland (now M alaw i) w as added, and 
from  then  on the co u rt w as  know n as the R h o d es ia  and  
N yasaland Court of Appeal. A  person convicted by the High 
Court who elected to appeal to this Court lost his right to appeal 
to the Appellate Division in Blomfontein. The significant feature 
about the right of appeal to the Rhodesia and Nyasaland Court 
of Appeal was its w ider scope. For the first time there was a  full 
appeal on fact w ith leave of the Court. There w as a  right of 
appeal from it to the P rivy Council w ith special leave of that 
body.

C om m on L aw  A pplicable
In the 17th century Dutch settlers had established a colony in 
the Cape of Good Hope. They applied the law  current in the 
Netherlands at the time. That law  was Roman-Dutch, a  fusion of



Roman law  and the customary law  of the Netherlands. Roman- 
Dutch law  was still the common law  of the Cape when Southern 
Rhodesia was founded. Because of its close geographical, histori
cal, political and judicial association with the Cape, the Roman- 
Dutch system became the common law  of Southern Rhodesia. It 
has remained the common law  ever since. Its development has 
been influenced strongly by the decisions of the South African 
Courts.

Independ ence and  A fter
At Independence the General Division of the High Court con
sisted of the Chief Justice and nine puisne Judges, and one act
ing  Ju d g e . The A pp ellate  D iv ision  consisted  of the C h ief 
Justice, the Judge  President and one full time Judge of Appeal. 
All the Judges were white. The self-same Chief Justice  who had 
indicated an unwillingness to serve under a  nationalist govern
ment represented the judiciary at the granting of Independence 
and swore into office Robert M ugabe as Prime Minister. As part 
of the process of reconciliation the M ugabe government left in 
office all the members of the judiciary who had served under the 
white minority government of Ian Smith. However, during M ay 
1980 the Chief Justice  and one Judge of Appeal retired, having 
both reached sixty-five years of age. On 8 M ay  1980 the first 
black Judge was appointed to the General Division of the High 
Court. He was Enoch Dumbutshena. The first Chief Justice  of 
Zimbabwe was John Fieldsend (who had left the Bench in 1968 
in protest against the decision of the Court to accord judicial 
recognition to the government of Ian Sm ith).

D uring the e a r ly  yea rs  of Independence m any of the w hite 
Ju d ges  resigned. B y m id-1984 only two rem ained, w ith  one 
re tiring  at the end of 1986. The government was obliged to 
recru it on contract four expatriate Ju d g es  from Ghana and 
Tanzania. One of them later took permanent appointment and 
remained in office until he retired at the end of 1997.



At present the Supreme Court (the successor of the Appellate 
Division of the High Court) has five Judges and the High Court 
has nineteen Judges, fifteen, including the Judge President, are 
assigned to the High Court at Harare, and four at Bulawayo. 
The composition of both courts is Tion-racial. All the Judges are 
citizens of Zimbabwe although this is not a  specific requirement 
for appointment. It is true to say that Zimbabwe is praised by 
the international legal community for the fact that race, creed 
and p o litica l affiliation  do not count in the appointm ent of 
Judges.

Four yea rs  after Independence the then M in ister of Ju stice , 
Legal and Parliamentary Affairs said what represented the gov
ernment’s attitude to the appointment of Judges:

In Z im b abw e, sh o rtly  a f te r  In d ep en d en ce , Enoch 
Dumbutshena, a  Zimbabwean lawyer who has never been 
a member of the ruling party, ZANU (PF), was appointed 
a High Court Judge.

In York and Another v M inu ter o f  Home Affair,! and Another a 
v ita l case  co n cern in g  the  in te rp re ta t io n  of the 
Constitutional provisions relating to preventive detention, 
Dumbutshena J  ruled against the Executive. This deci
sion, which w as upheld by the Supreme Court, caused 
some anti-judicial feelings in Zimbabwe. However, when 
the time came in 1983 to appoint a  new Judge President of 
the High Court, the Executive chose Dumbutshena J  for 
the very qualities, in ter alia, of courage and independence 
which he had d isp layed in the York case. In the S ta te v 
S la tter and Otherd, Dumbutshena J  conducted the trial of 
the A ir Force officers charged w ith sabotage of a  large 
number of aeroplanes. He acquitted all the accused on the 
basis that their confessions were inadmissible. This case 
cau sed  w id e sp re a d  com m ent am ong the p u b lic  in 
Zimbabwe. Indeed, in the Inns of Court it was said that 
the Judge would be in some sort of danger from the wrath 
of the E xecutive! On 29 F eb ruary  1984 the President



swore in the new Chief Justice Dumbutshena. The judicial 
career of Dumbutshena C J  surely demonstrates our deter
mination in Zimbabwe to have a  tru ly independent judicia
ry  which w ill interpret the Constitution and t iy  all cases — 
be they of a  sensitive security nature or otherwise — with 
total impartiality.”

Under the Constitution of Zimbabwe, the Chief Ju s tic e  and 
other Ju d ges of the Supreme Court and the H igh Court are 
appointed by the President after consultation with the Jud ic ia l 
Serv ice Commission. If any proposed appointm ent is not in 
accord with the recommendation made by the Jud ic ia l Service 
Commission, the President is enjoined to cause Parliament to be 
informed of the reasons as soon as is practicable. This has never 
happened. The Jud ic ia l Service Commission has as its members 
the Chief Justice, the Judge  President of the High Court, the 
A tto rn ey -G en e ra l, th e  C h a irm an  of the  P u b lic  S e rv ic e  
Commission, and two senior and experienced legal practitioners 
from the private sector. This composition ensures that judicial 
office is open to all.

Judges are the custodians of the Constitution of Zimbabwe. This 
means that the courts have the power, and the duty,

(i) to ensure that all the provisions of the Constitution — which 
is the supreme and overriding law  of the land — are observed 
by all the instrumentalities of government; and

(ii) to d e c la re  as in v a lid  an y  excess of p o w er or A ct of 
Parliament or Presidential or M inisterial Regulations which 
contravene a  provision in the Constitution.

A nyone who a lle ge s  th a t a fun dam en ta l r igh t or freedom  
has been, or is l ik e ly  to be, v io la ted  in  re la tio n  to h im self 
or h e rse lf , m ay  a p p ly  d ir e c t ly  to the Suprem e C ourt for 
determination of the matter. In this respect the Supreme Court 
functions as a court of first instance, besides exercising appellate 
ju r isd ic tio n . And the H igh  C ourt, and  an y  in fer io r court, 
are required to refer any such issue to the Supreme Court if



requested by the parties. Referrals may also be made tnero nw tu  
by the courts.

The Constitution contains a  justiciab le D eclaration of Rights 
which specifies a  number of fundamental human rights and free
doms which are not to be breached. These rights were effectively 
entrenched for the initial ten years; the Constitution requiring a 
100 percent vote in the then House of Assem bly to derogate 
from them. That entrenchment came to an end on 18 April 1990. 
The provisions of the Declaration of Rights may now be amend
ed upon a  tw o -th ird s  m a jo r ity  vo te  b y  the m em bers of 
Parliament.

The Supreme Court is empowered in terms of the Constitution 
to “make such orders, issue such writs and give such directions 
as it m ay consider appropriate for the purpose of enforcing or 
securing the enforcement of the Declaration of R ights”. It was 
said of this provision in In  Re M lambo that: “It is difficult to imag
ine language which would give this Court a  w ider and less fet
te red  d isc re tio n ”.^ The Suprem e C ourt u tilised  th is  w ide  
discretion in Catholic Commission o f  Ju stice  and Peace in Zimbabwe v 
A ttorney-G enera l?  In that case, notwithstanding that Executive 
clemency had been refused, the sentence of death passed upon 
four condemned prisoners was quashed and replaced, in each 
instance, with imprisonment for life. In another matter that fol
lowed shortly thereafter, the Supreme Court again substituted 
life imprisonment for sentence of death, even though the exercise 
of Executive clemency had yet to be considered.^

In all humility, over the last eighteen years the Supreme Court 
and the H igh Court have developed a strong hum an righ ts 
jurisprudence. That this has been achieved, either through the

2 1991 (2) ZLR 339 (SC) at 355C; 1992 (4) SA  144 (ZSC) at 155J.
3 1993 (1) Z L R 242 (SC); 1993 (4) SA  239 (ZSC).
4 Nkomo v Attorney-General and Other-d 1993 (2) ZLR 442 (SC); 1994 (1) 

SA  34 (ZSC).



striking down of offending legislation or by a  declaration of inva
lid ity of governmental action, evidences the true independence of 
the judiciary. The decisions which follow bear this out.

One of the most important protections of substantive human 
rights is that enshrined in section 15(1) of the Constitution of 
Zimbabwe, which reads:

“No person shall be subject to torture or to inhuman or 
degrading punishment or other such treatment.”

The impact of this provision was considered b y  the Supreme 
Court in relation to the constitutionality of a judicial whipping 
upon male adults and juveniles.5 Both forms of whipping (they 
differed only in respect to the length and thickness of the cane 
used) had been in force under the C rim inal Procedure and 
Evidence Act for well in excess of half a  century. The punish
ments were struck down on the ground that, having regard to 
the sensitivities which emerge as civilisation advances, they were 
inhuman and degrading. In the course of the judgment it was 
remarked:

“We must never be content to keep upon our Crim inal 
Code provisions for punishment having their origins in the 
Dark Ages.”

In the Cathoiic Commission, case, the Supreme Court considered 
that delays of fifty-two months and seventy-two months from the 
date of imposition of sentence of death to the proposed date of 
execution, fell foul of the condemned prisoners’ rights under sec
tion 15(1). It is important to note that the Supreme Court was 
not seeking to disturb its earlier judgments in which the appeals 
of the condemned prisoners were dismissed. Rather, it was func
tioning as a  constitutional court and so was obliged to determine 
whether, even though the death sentence was the only fit and

5 5  V Ncube 1987 (2) ZLR 246 (SC); 1988 (2) SA  702 (ZSC), and 5  v A  

Juvenile 1989 (2) Z L R 61 (SC); 1990 (4) SA  151 (ZSC).



proper punishment to have been imposed, supervening events, 
namely the “death row phenomenon”, was so adverse that the 
execution of the sentences on the appointed dates would consti
tute inhuman treatment.

In M inu ter  o f  Home A ffairs v Bickle^ the Supreme Court had to 
decide whether a  person whose property had been declared for
fe it in term s of an order m ade pursuan t to the E m ergency 
Powers (Forfeiture of Enemy Property) Regulations, because he 
appeared to the M inister to be an enemy of the State, was in fact 
an enemy. Section 16 of the Declaration of Rights protects the 
individual against compulsory acquisition of his property by the 
State save in certain prescribed circumstances, one of which is 
specified as “property belonging to or used by or on behalf of an 
enemy”. At issue was whether the definition of “enemy” as con
tained in the Regulations, namely, a  person “who is or has been 
acting as the agent of, or on behalf of, or in the interests of, any 
foreign country or foreign organisation, and in a  manner prejudi
cial to the public safely of Zimbabwe or which is subversive to 
the au th o rity  and the la w fu lly  estab lished  G overnm ent of 
Zimbabwe”, was in accordance with the proper meaning to be 
ascribed to the word “enemy” in section 16. In confirming the 
decision of the High Court, the Supreme Court held that it was 
not and that, accordingly, the forfeiture order was unconstitu
tional. The ratio was that the word “enemy” in section 16 means 
an enemy of the State w ith whom Zimbabwe is at war, either 
because of a  declaration of w ar or because of armed conflict 
between that State and Zimbabwe of such a scale as to amount 
to a  state of war.

In the latter half of 1994, the Supreme Court w as concerned 
with the mobility rights of a  woman citizen married to an alien/

6 1983 (2) ZLR 400 (SC); 1984 (2) SA  439 (ZSC).
7 R attw an and Others v Chief Im m igration Officer 1994 (2) ZLR 54 (SC); 

1995 (1) B C L R 78 (ZSC).



Immigration authorities were refusing to grant permanent resi
d ence to fo re ign  h u sb an d s and  w ere  d ep o rtin g  them . 
Consequently, the wives were compelled to decide whether to 
accompany their husbands from the country in order to secure 
and maintain the marital relationship, or to remain in Zimbabwe, 
living apart in potential destruction of it. The effect of this situa
tion was held to undermine and devalue the exercise of the fun
dam ental and unqualified  righ t of the citizen w ife to rem ain 
liv in g  in  Z im babw e as guaran teed  b y  section 22 (1 ) of the 
Constitution. As a  member of a  family unit she was entitled to 
have her husband living with her and to look to him for partial 
or total support. Hence he was to be accorded permanent resi
dence and be allowed to engage in employment or other gainful 
activity in Zimbabwe.

These decisions (and there are many more) are proof of the pre
paredness of the Judges of Zimbabwe to be active in asserting 
an individuals fundamental rights against the might and authori
ty  of the State.

But it has not only been in the role of protector and enforcer of 
the Constitution that the courts have exercised and demonstrat
ed the ir independence. In the case of PF-ZAPU v M in is ter  o f  
Ju d tice® the Suprem e Court w as seized w ith  the question of 
w hether the courts could enquire  into an act of S tate  and 
Executive prerogatives in areas in which Executive prerogatives 
oust the jurisdiction of the courts. PF-ZAPU felt that its mem
bers had been deprived of their legal right to contest a  general 
election fairly because the date fixed by the President for the sit
ting of the nomination court afforded them insufficient opportu
nity to peruse the voters’ rolls and to study the new ly defined 
constituencies. The question before the High Court was whether 
it could redress PF-Z A PU ’s grievances or whether its hands

8 1985 (1) ZLR 305 (SC); 1986 (1) SA  532 (ZSC).



were tied by the doctrine of an act of State or Executive preroga
tive. At issue was the court’s power to review a decision of the 
President fixing the date of the sitting of the nomination court. 
The H igh  C ourt he ld  th a t it  had  no pow er to rev iew  the 
President’s prerogative. The Supreme Court disagreed. It was 
said:^ :

“... the arb itrary exercise by the Executive of a preroga
tive, regardless of its effects on those who may be deprived 
of their rights or interests or who have legitimate expecta
tions, is nowadays subject to judicial review. The reason 
for review ing such Executive action is that it would be 
unfair to deprive a citizen of his rights, interests or legiti
mate expectations, without hearing what he has to say, or 
to deny him the opportunity to find out whether the deci
sion emanating from the exercise of an Executive preroga
tive is legal or not or, for that matter, irrational or unfair.”

This was not, of course, the Court taking sides between political 
parties, but rather striving to ensure fair p lay whatever the polit
ical opinions of those involved.

Nor have our courts simply been on the “defensive” in the exer
cise of their duties. W henever the opportunity has presented 
itself. Ju d g es  have seized it to develop the common law  in 
accord with current trends and opinions. This approach is illus
trative of the Courts exercising their independence, ye t neverthe
less exercising it w ith in jud ic ia l restraints. Courts cannot, of 
course, make new laws — that falls w ith in the domain of the 
Legislature — but they can, in keeping with public policy, extend 
the law  to situations perhaps not covered by  the strict letter of 
the statutory enactment.

9 Ib ti at 318 B-C (ZLR) and 542 G-H (SA).



For exam p le , I w o u ld  re fe r  to the d ec is io n  in K a tek w e v 
Mu.chabai.wa}® where the Supreme Court, recognising the need 
and desirability to improve the rights of female citizens, held that 
an African woman of or above the age of eighteen years was no 
longer subject to guardianship under customary law. She is free 
to contract a  valid marriage without the consent of her father or 
guardian.

Then, more recently, the Supreme Court, in the case of Zimnat 
Insurance v Chiwanda}̂ -, ruled that a  wife of a  customary union 
was entitled to claim compensation when her husband had been 
killed through the negligence of another. Here again, the Court 
adopted a progressive approach to the prevailing common law  
and extended strict legal principles to areas where public policy, 
justice and fairness demanded it be extended. This is what was 
said:12

“Today the expectations amongst people all over the world, 
and particularly in developing countries, are rising, and the 
jud icial process has a  vital role to p lay in moulding and 
developing the process of social change. The judiciary can 
and must operate the law  so as to fulfil the necessary role 
of effecting such development.

It sometimes happens that the goal of social and economic 
change is reached more quickly through legal development 
by the jud iciary than by the Legislature. This is because 
Judges have a  certain amount of freedom or latitude in the 
process of interpretation and application of the law. It is 
now acknowledged that Judges do not merely discover the 
law, but they also make law. They take part in the process 
of creation. Law-making is an inherent and inevitable part 
of the judicial process.

10 1984 (2) Z L R 112  (SC).
11 1990 (2) ZLR 143 (SC); 1991 (2) S A 8 2 5  (ZSC).
12 Ibi2 at 154 C-E (ZLR) and 832H -833A (SA).



The opportunity to p lay a  meaningful and constructive role 
in developing and moulding the law  to make it accord with 
the in terests of the country m ay present itse lf w here a 
Ju d ge  is concerned w ith the application of the common 
law, even though there is a  spate of jud icia l precedents 
which obstructs the taking of such a course. If Judges hold 
to their precedents too closely they may well sacrifice the 
fundamental principles of justice and fairness for which 
they stand.”

It is a  matter for pride that Zimbabwe maintains a  system in 
which the courts can and do uphold the rule of law. When the 
courts have declared the law, the other organs of the State have 
usually abided by the decision however unpalatable it m ay be 
considered to be. It is very  important that this should be so, 
because the alternative is the ghastly dictatorships or rule by 
decree that the world has seen where the Executive or any other 
organ takes complete control such as H itler and M ussolini in 
modern Europe, Idi Amin in Uganda and Mobutu Sese Seko in 
Zaire. Sustaining and maintaining the balance of power as our 
Constitution requires is in the interests of us all.



Starting  Down the Long T rail 
o f Judicial Independence: 
The Experience in Ruddia, 

the N ew ly Independent State**, 
and C entral and E astern Europe

by

Janted G. A pple  *

When the framers of the United States Constitution gathered in 
Philadelphia in 1787 to write the paper that would govern the 
thirteen colonies making up the new American republic in the 
future, they created in Article III of that document a  separate 
p art of the na tio n al governm ent that w as to be ca lled  the 
Jud ic ia l Branch. By that action they fashioned a  new political 
architecture. Before that time courts and the judges who sat in 
them w ere instrum entalities of the executive authority, in the 
case of Britain, the King, and in other countries, the reigning 
m onarch or other head of state. The creation of a  separate 
“branch” of government reserved for the jud ic iary  was a  new 
concept for the discipline we now call political science.

A  corollary of the idea of a  separate judicial branch of govern
ment was a  new phrase, “the independence of the jud ic iary ,” 
which was heralded as a  necessity for the functioning of a  consti
tutional democracy.

1 James G. Apple, Formerly Chief of the Interjudicial Affairs Office of 
the U nited S tates F ed era l Ju d ic ia l C en ter and now  President, 
International Judicial Academy, Washington, D.C., U.S.A.



W hen the Constitution w as being debated in the A m erican 
colonies, and was under attack in the key  state of New York, 
three statesm an, A lexander Hamilton, Jam es M adison, and 
Jo hn  Ja y , produced a  rem arkable series of papers explaining 
and defending its provisions. These papers have been preserved 
for posterity under the collective title, The F edera list Papers. In 
these papers, it was A lexander Hamilton, later to become the 
first Secretary of the Treasury of the new republic, who took up 
the cause of explaining the provisions in the new Constitution 
relating to the judiciary. He wrote a series of articles for newspa
per publication about Article III.

Hamilton observed in different parts of the Federalist N° 78, the 
first essay dealing with the “judicial department”:

The complete independence of the courts of justice is pecu
liarly  essential in a  limited constitution.

This independence of the judges is equally  requisite to 
guard the constitution and the rights of individuals.

[I ]t is not w ith a  v iew  to infractions of the constitution 
only that the independence of the judges may be an essen
tial safeguard against the effects of occasional ill humours 
of society. These sometimes extend no farther than to the 
in jury of the private rights of particular classes of citizens, 
by unjust and partial laws. Here also the firmness of the 
judicial magistracy is of vast importance in mitigating the 
severity and confining the operation of such laws. ^

The jud ic ia l branch of the U nited States and the judges and 
court officiale composing it, were thus, from the very beginning, 
instilled with a fierce loyally  to the principle of the independence 
of the judiciary, a  loyally  that has been carried over a period of 
more than two hundred years to the present. That loyalty has

2 Hamilton, Alexander; Madison, and Jay, The Federal Papers (Buccaneer 
Books, Cutchogue, New York, 1992, pp. 392-399.



become especially meaningful and very evident in recent times 
when judges in the United States and agencies of the Jud ic ia l 
Branch began to provide assistance to judges and court officials 
from the newly emerging democracies in the Russian Federation, 
in the new Independent States of the former Soviet Union (NIS) 
and in those other countries of Central and Eastern Europe.

Ju d ic ia l independence has become a subject of w ide interest 
among judges and court administrators in the countries making 
up that area of the world in these times when the “rule of law ” is 
a touchstone for reform. It is not an exaggeration to say that 
there was no judicial independence there before the collapse of 
the Soviet Union in 1989. “Telephone justice” was the dominant 
phrase to describe the judicial systems of these countries, mean
ing simply that judges in both civil and criminal cases telephoned 
the local Communist P arty  boss to determine the outcome of 
cases.

W ith the collapse of Communism, the justice systems of all of the 
countries that retained their national identities as w ell as those of 
the new countries that w ere created from the breakup of the 
Soviet Union had to be completely rebuilt. The judges and court 
administrators of the socialist systems w ere not fam iliar w ith 
even the most basic concepts of the functioning of a  judiciary in a 
democracy, independent of the executive and legislative branch
es of government and outside the influence of political parties 
and political leaders.

The United States Federal Jud ic ia l Center very early after the 
end of the Soviet Union became involved in providing technical 
assistance to Russia, the New Independent States and Central 
and Eastern European countries. Two prime movers in this effort 
w ere Ju d g e  W illiam  W  S ch w arz e r3, then  D irecto r of the 
Federal Jud ic ia l Center in Washington, and Richard Schifter, a 
former ambassador and at that time Assistant U .S. Secretary of

3 Judge Schwarzer is now Senior Judge of the United States District 
Court, Northern District of California, in San Francisco.



State for Human Rights and Humanitarian Affairs. One of the 
cornerstones of the effort to help these countries was the necessi
ty  for creating strong and independent judiciaries, because, in 
the words of Secretary Schifter, “there can be no true protection 
of human rights without an independent judiciary”.

W ith in  s ix  m onths fo llo w in g  a m eetin g  b e tw een  J u d g e  
Schwarzer and Secretary Schifter in August 1991 about assis
tance to the former Communist countries, the Federal Jud ic ia l 
Center and the U .S. Department of State began planning a  semi
nar for representatives from the Russian Federation and the NIS 
about the functioning of a jud ic iary  in a  dem ocracy and the 
necessity for a strong and independent judiciary.

The Federa l Ju d ic ia l Center, during th is same time period, 
began to collect data from individual judges and court adminis
trators in the federal court system of the United States who were 
interested in providing technical assistance to other countries. 
The Office of the D irector sent out a  questionnaire to every 
United States judge to determine interest, previous experience in 
other countries, language abilities and fields of expertise. The 
Jud ic ia l Center received over 300 responses to this initial ques
tionnaire, the information from which was installed in a  comput
er data base for regular reference.
The first of a series of seminars for judges and legal officers from 
Russia and the NIS in which the Federal Jud ic ia l Center was a 
major sponsor occurred in the summer of 1992, when represen
tatives from the Russian Federation and nine N IS countries 
gathered in W ashington for three weeks of presentations and 
discussions on a wide variety of issues relating to the functioning 
of a legal system. The seminar was divided into three parts with 
three different themes, using the U .S. judicial and court systems 
as models:
• the organisation and operation of a  court system,
• the ju ry  system, and
• the operation of a  criminal justice system and the protection 

of human rights.



A sp ec if ic  to p ic  of d iscu ss io n  d u rin g  the  f ir s t  w eek  w as 
“Independence of the Judiciary", and the presentation was made 
by a United States District Judge.

One of the lessons learned from that first seminar was that three 
weeks w as too long a period for a  “rule of law" programme. 
Seminars that followed in succeeding years were shortened to 
two weeks, or one week, or some intermediate period of time, 
such as 10 or 12 days. And, as expected, the lectures and presen
tations had to be conducted at a  very basic level because of the 
lack  of fam iliarity  on the part of the participants w ith more 
sophisticated and complex ideas and descriptions.

E xp erien ce  w ith  th e  R ussian  F ed eration
During the past seven years the Federal Jud ic ia l Center under 
the able leadership of Judge Schwarze and his successor, Judge 
Z obel som etim es w o rk in g  w ith  its  s is te r  ag en cy , the 
Administrative Office of the United States Courts, and at other 
times working only with the U .S. Department of State and other 
executive branch agencies, conducted or co-conducted 15 semi
nars for judges and court officers from the Russian Federation, 
involving 233 participants. Because the new Russian constitution 
drafted in 1992 and adopted in 1993 contained a provision giving 
persons accused of crimes the right to a  ju ry  trial, the seminars 
held at the Federal Jud ic ia l Center in 1993 and 1994 dealt with 
the ju ry  system. Later seminars focused on court administration, 
the role of the judges functioning in an independent jud ic ia l 
branch, case management, alternative dispute resolution, and 
other topics related to the functions of courts. In all of these sem
inars, even when the focus w as on court adm inistration and 
court functions, there were always presentations on “the inde
pendence of the judiciary, ” or that issue was brought out and dis
cussed during presentations on other subjects.

Another event, in 1993, increased the effort of the U.S. judicial 
branch in assisting other countries in court reform. In that year



the Jud ic ia l Conference of the United States, the national policy 
making body for the federal courts, created a  standing commit
tee, the International Ju d ic ia l Relations Committee, with U.S. 
District Judge M ichael M . Mihm, United States District Judge 
from the Central D istrict of Illinois, as its first chairman. This 
committee, w ith Ju d ge  M ihm ’s strong leadership, very quickly 
established itself as a  major player in court reform efforts in cer
tain countries around the globe, but most particu larly  in the 
Russian Federation.

In addition to participating in the seminars that were being con
d u c ted  a t the  F ed e ra l J u d ic ia l  C en ter, m em bers of the 
Committee and staff specialists from the Jud ic ia l Center and the 
Administrative Office of the U.S. Courts began making trips to 
R ussia to confer w ith  Russian jud ic ia l and court leaders and 
make presentations to them about discrete aspects of the U .S. 
courts system, about the independence of the judiciary, and par
t icu la r ly  the institutions and organisations w ith in  a  ju d ic ia l 
branch necessary to support that independence.

Because of this emphasis on judicial independence and the need 
for simple m ateria ls exp la in ing it, m y office at the F edera l 
Ju d ic ia l Center, in the early  1990s, began both preparing and 
gathering materials about the American experience in creating 
an independent judiciary. One of the documents that resulted 
from that effort was a  single sheet of paper that I prepared titled 
“Eighteen Building Blocks for an Independent Ju d ic ia ry”. This 
paper lists the constitutional and statutory provisions, institu
tions, mechanisms, and policies that have contributed to the cre
ation of a strong and independent jud ic iary  in the U .S. court 
system. The contents of that paper are found at the end of this 
document. An expanded explanation of those factors has been 
described in another publication.^

4 See Chapter 11, James G. Apple, "Judicial Independence and Judicial 
Leadership in the Protection of Human Rights”, in The Role of the 
Jud iciary in the Protection of Human R ig hid (Kluwer Law International, 
Amsterdam 1997).



As contacts between the federal judiciary of the United States 
and the judges of the Russian Federation increased, so did the 
sophistication of the R ussian  judges. They learned  quick ly. 
W hile the seminars in 1992 and 1993 in Washington had dealt 
with judicial and court reform matters on a very basic level, later 
seminars and conferences dealt w ith more complex issues relat
ing to the administration of the courts.

B y the early  spring of 1997, the situation in Russia had pro
gressed so far that four judicial leaders from the Russian Council 
of Judges (the new governing body of the Russian jud iciary) 
came to the Federal Jud ic ia l Center for an intensive one week 
sem inar on specific aspects of court adm in istration , led by  
Ju s tic e  Y uri Ivanovich Sidorenko of the Suprem e Court of 
Russia and Chairman of the Russian Council of Judges. This 
seminar had one purpose: how to create through statutes, institu
tions and policies a jud icia l branch of government that could 
legitimately claim to be independent.

Subjects covered at this seminar included the function of a  jud i
cial conference, finance and budget issues for the courts, the 
making and implementation of court rules, jud icial and court 
education practices and programs, space and facilities for judges 
and court staff, court security, automation and technology, legis
lation and public affairs, and court governance at the regional 
and local levels.

One of the problems facing the Russian judges under their new 
constitution was an issue of judicial independence: the control by 
the Russian M inistry of Finance of the budget for the courts. In 
1995 the newly formed Council of Judges, which was created in 
the early 1990s and roughly resembles the Jud ic ia l Conference 
of the United States as a  national policy making body, became 
involved in the preparation of the budget for the judicial branch. 
W hat happened is best described by an observer on the scene: 
"[The Council of Judges] immediately encountered fierce resis
tance from the M in istry of Finance and from the government. 
This was the start of a struggle between the judicial community



and the organs of the executive power over the financing of 
courts.

The jud iciary of the Russian Federation ultim ately achieved a 
kind of victory in the struggled w ith the passage in the upper 
chamber of the Russian Parliament of the “Constitutional Law 
on the Ju d ic ia l System  of the R uss ian  F ed era tio n ” in la te  
D ecem ber 1996. T hat le g is la t io n  w as s ign ed  in to  law  by  
President Boris Yeltsin on 31 December 1996. One of the fea
tures of the new law  was the guarantee of judicial participation 
in the formation of the budget for the courts.

The Russian Federation had begun the long process of creating 
an independent judiciary by the passage in June, 1992 of a  new 
law, “On the Status of Judges in the Russian Federation,” fol
lowed by the adoption the next y ea r  of the new constitution 
which, while not creating specifically a  “judicial branch” in the 
m anner of the U nited States, contained new provisions that 
increased the stature of the judiciary and the status of judges.

W ith the 1996 law  referred to above, other significant changes 
were made in the structuring and functioning of the judiciary, 
including the federalisation of all sitting judges in Russia, the 
creation, under the Supreme Court and Council of Judges , of a 
"judicial department” (which functions like the Administrative 
Office of the United States Courts) and the creation of a  new 
type of judicial officer, justice of the peace.

5 Murphy, Wm. Patrick, “The Russian Courts of General Jurisdiction: 
In Crisis, Undergoing Reform, or Both?” The Parker School Jo urn al of 
E asl European Law, Vol. 4, N° 2, 1998 (Parker School of Foreign and 
Comparative Law, Columbia University, New York).

6 Ibid. at P. 2 19 . The D eputy M inister o f Ju stice  o f the Russian  
Federation, Sergei Tropin, made an appearance before the Russian 
Council o f Ju d g es in O ctober, 1996  in w hich he stated that the 
M inistry of Justice “was no longer opposed to giving responsibility 
over the budget for the courts of general jurisdiction to the judiciary. ”



There can be little doubt that the extensive contacts between 
senior members of the Russian judiciary and U.S. federal judges 
and  p e rso n n e l of the  F ed e ra l J u d ic ia l  C en ter and  the  
Administrative Office of the U .S. Courts played an important 
role in  these developm ents. One of the drafters of the new  
Russian legislation commented: “W e’ve also seen how the courts 
are run in G erm any and France, and we like  the Am erican 
model better.”  ̂An on-the-scene American observer summed up 
the situation regarding American influence on the Russian expe
rience:

In its broad outlines as well as in many of its details, the 
R uss ian  ju d ic ia ry  is consciously  borrow ing from and 
adapting the American scheme of judicial self-government 
— a model that has served America’s federal courts well, 
helping to insure powerful, independent federal courts. 
(“W e’ve been intuitively going down the path that your 
co u n try  w en t down long ag o ”, one of the le ad ers  of 
the Council of Judges says). The parallel holds: a  Council 
of Ju d g e s  th a t m eets tw ice  a  y e a r  lik e  the J u d ic ia l  
C o n feren ce  of the  U n ited  S ta te s , e x ten d in g  to the 
Council’s proposed committee structure; the impending 
creation of a  specialised agency to provide for the judicia
ry ’s needs, and the intended participation of that Jud ic ia l 
D ep artm en t in  the b u d ge t p ro cess , lik e  th a t of the 
Administrative Office in America; the (re) introduction of a 
system of Russian justices of the peace, analogous in some 
respects to U .S. M agistrate Judges; the Council of Judges’ 
desire to make judicial discipline a judicial branch function 
to the maximum possible, and in other areas.®

The judges in Russia still have an arduous task before them: to 
increase further their status in Russian society, to insure full and

7 Id. at 222.
8 Id. at 223.



adequate financing for the courts and for judges’ salaries, to con
struct new buildings that reflect their growing status and impor
tance in the Russian government and in Russian society, and to 
create an effective court administrative structure that extends to 
all parts of the country. But they have achieved a surprising and 
laudable amount of success in seven years, a  singular accom
plishment when one considers the length of time it has taken 
judges in the United States to achieve their level of independence 
(an ongoing process over a  period of 200 years). The progress 
made in R ussia toward an independent jud ic iary  has been in 
large part due to the leadership provided by senior Russian 
judges, and by the determination of the judiciary as a  whole to 
create a  system of justice that is respected by the citizenry of the 
country. It is also a  point of pride among judges and court staff 
of the federal courts in the United States that they made a gen
uine contribution to these developments.

T he C entral and E astern  E uropean  L aw  In itia tive
The efforts of the federal judiciary in the United States are not 
the only contributions made by American institutions to assist 
Russia, the New Independent States and the emerging democra
cies of Central and Eastern Europe in the creation of strong and 
independent judiciaries. W hile space limitation does not permit 
a complete recitation of contributions b y  other institutions, one is 
particularly worthy of mention.

The collapse of the Soviet Union precip itated  in the U nited 
States the creation of a  new private American organisation dedi
cated to the establishment of the rule of law  in these countries, an 
organisation that reflects adm irably on the altruistic nature of 
American lawyers, and the ingenuity of the private sector in the 
United States to support official foreign policy initiatives.

The Central and Eastern European Law Initiative (CEELI), a 
project of the American Bar Association (ABA), was founded in 
1990 after the collapse of the Soviet Union by the then ABA



president Talbot “Sandy” D’Alemberte, a  Florida law  professor9, 
and Homer E. JVLoyer, a  Washington lawyer. They were fortu
nate in the selection of a  strong Executive Director, JVLark S. 
Ellis, who has daily directed CEELI’s programs and activities 
now for over eight years.

CEELI, based in Washington, with the backing of financial and 
m anpower assets of the A m erican B ar Association, qu ick ly  
established itself as an organisation that could provide substan
tial assistance for rule of law  programs in these countries, from 
Albania in the South, to the Baltic States, to Poland on the bor
der of Russia. The activities of CEELI were not focused solely 
on the judiciary, although jud ic ia l reform was one part of its 
multifaceted program of assistance. Other assistance projects 
included advice on the structure and language of new constitu
tions and statutes that would serve the democratic aspirations of 
the citizens of these countries; the development of strong legal 
education programs in their law  schools; understanding the leg
islative process; legal profession reform, meaning increasing the 
stature of law yers and promoting the creation of bar associa
tions; training of prosecutors; promoting the protection of human 
rights in the administration of the criminal justice system; and 
more recently providing advice on gender bias issues and envi
ronmental law.

CEELI originally operated solely out of its Washington office, 
but soon estab lished branch offices in d ifferent m ajor cities 
throughout the Central and Eastern European region, to better 
understand the issues and problems of these countries and devel
op effective programs to assist them. Another characteristic of 
CEELI’s activities was the recruitment and development of a 
strong base of institutions and individuals to advise and assist 
with its projects in the area.

9 Talbot D ’Alemberte is now President of Florida State University.



CEELI recru ited  law  schools in the U nited S tates that had 
expressed an interest in international programs to form “sister” 
alliances with specific law  schools in each of the targeted coun
tries. It recruited not only judges, but law  professors, practising 
law yers, prosecutors, court officials and court adm inistrators 
from both the federal and state courts to assist in specific pro
jects. These activities ranged from commenting on drafts of con
stitutions and particular statutes; to preparing and distributing 
manuals and collections of essays and articles on discrete legal 
subjects, including a major w ork on the independence of the 
judiciary; to hosting delegations of visiting judicial and legal offi
cers for seminars and conferences in the United States; to spon
soring and participating in conferences and seminars on legal 
reform issues in particu lar countries; to providing in-country 
assistance through long term  resident advisors. CEELI also 
recru ited  law yers and other citizens w ith  national stature to 
serve on its Executive Board and Advisory Boards to give its’ 
programs credibility and guidance.
The effort was a  massive one, and has paid dividends in many of 
the targeted countries, although not with the same degree of suc
cess in every country. New constitutions, reviewed by constitu
tional law  experts in the United States, were adopted. Statutes 
relating to the structure of government, the legal system and 
crim inal justice system, and protection of human rights w ere 
passed. Legal education was upgraded. And, especially impor
tant, many of these countries began the long process of establish
ing independent judiciaries.
One of the new projects of CEELI is the development of a jud i
cial independence index, by which progress towards jud icia l 
independence can be measured on a  country by country basis. 
The index w ill consist of special survey questions addressed to a 
core group of judges in each country and the responses thereto. 
The survey questions w ill cover various components of judicial 
independence and the judges responding w ill give their opinions 
on how well the country ranks in each category. The index w ill 
be tested in Estonia and Belarus.



A ssessm ent o f  Progress in  Central and Eastern Europe
W hile a  country by country assessment of progress in legal and 
court reform in general and judicial independence in particular 
in central and eastern Europe outside the Russian Federation is 
not possible w ithin the confines of this article, some commentary 
and a  review of successes and failures in the region is appropri
ate.10

Two of the three Baltic states, Estonia and Lithuania, have made 
substantial strides in their court reform efforts. Estonia very  
quickly after the fall of the Soviet Union established a  strong 
National (Supreme) Court and a  judicial training center under 
the able leadership of then Chief Ju stice  Rait M aruste .11 In 
Lithuania, the judges have created both a judges association and 
a new judicial training institute. Latvia is lagging behind its two 
neighbours in similar judicial reform efforts.

Poland is another country where substantial progress has been 
made toward a modern legal system with a  strong and indepen
dent judiciary. Judges there created a  very active judges associa
tion and are pushing for independence from the M in istry  of 
Justice on budgetary and administrative matters. A new judicial 
code is under consideration.

The two States created by  the dissolution of Czechoslovakia 
have been struggling with judicial reform efforts, with the Czech 
Republic making the better effort. The Slovak Republic received 
a setback soon after partition with the accession of an authoritar
ian , an ti-dem o cratic  reg im e to power. A  recen t change in 
government in that country holds more promising prospects for 
reform.

10 The comments on specific countries were developed following an inter
view  w ith  Lisa Dickieson, D irector o f the Central and European 
Section of CEELI. However, the statements contained herein are those 
of the author.

11 Chief Justice Maruste is now a judge sitting on the European Court of 
Human Rights at Strasbourg.



In Bulgaria, a  new government has increased hopes among the 
judges for judicial reform measures. A  new judicial training cen
ter is being organised and a model court project is underw ay 
with U .S. assistance. In neighbouring Romania, while the gov
ernment, and in particular, the M inistry of Justice, are eager for 
reform, a bad economy has hampered reform efforts. The new 
magistrate training academy in Bucharest has already held grad
uation ceremonies for a  cadre of new judges.

The one country where there has been little progress towards 
democracy and an independent judiciary is Belarus. The authori
tarian regime in that country has spurned reform efforts, and has 
even expelled almost all assistance providers from other coun
tries.

The situation in the Balkans is a  sad story. The continual strife in 
that area of the world has made improvements in the justice and 
court sectors alm ost im possible. Thus, in such countries as 
Bosnia and Herzegovina, Croatia, Albania, and Slovenia, despite 
the good intentions of many judges and others affiliated with the 
justice systems, progress in legal reform has been difficult if not 
impossible. The most promising reform effort in the region has 
occurred in M acedonia, where the government has created a 
judicial training institute, the judges have founded a judges asso
ciation, and demands are being made by them for more indepen
dence from the M inistry of Justice.

C onclusion
A m bassador R ich a rd  S ch ifter , the form er U .S . A ss is tan t 
Secretary of State for Human Rights and Humanitarian Affairs, 
in  F eb ru a ry  1991, d e liv ered  an address at the C en ter for 
N atio n a l S e c u r ity  L aw  at the  U n iv e r s ity  of V irg in ia  in  
Charlottesville, V irginia on "The Rule of Law". In that speech, 
he listed nine elements of the rule of law  in a “genuine democra
cy”. They were:



1. A constitution that clearly spells out the fundamental rights of 
the individual citizen.

2. Statutes that amplify these rights and create a  framework of 
institution for their full realisation.

3. The actual existence of such a framework, normally a  judicial 
system, for the protection of the rights of the individual.

4. Knowledge on the part of the citizens of their rights.

5. A police force that while respecting the rights of the citizen 
provides effective protection against crime.

6. The availab ility of qualified advisers, lawyers, to assist citi
zens in their efforts to vindicate their rights in the courts.

7. Judges who have the competence and personal qualities to 
decide cases that come before them fairly and justly.

8. A climate in which the judges can render judgements without 
being influenced or intimidated by outside forces, including 
the government.

9. A society in which the judgement of the courts w ill be obeyed 
by all, including the governmental authorities.

Noteworthy in this listing is that four of the nine factors relate 
directly to the functions of judges and courts, and another one 
relates to another component of a  legal system , the w ork of 
lawyers. The message is that the existence and functioning of a 
genuine democracy is intim ately related to judges, courts and 
lawyers. And thus the success of the emerging democracies in 
the Russian Federation, the New Independent States, and the 
other countries in Central and Eastern Europe are very  much 
tied to the success of the judicial and court reform movements in 
those countries.

Any kind of judicial reform or court reform in any country is 
usually a  long term project. As a  U .S. judge once commented 
about the slow pace of judicial reform in the United States:



“Court reform is not an activity to be engaged in by the 
faint-hearted. ”

Most of the countries mentioned in this article have started down 
the long tra il of reform to establish independent jud ic iaries . 
Some countries have progressed further down that trail than oth
ers. But the efforts big and small are being made in almost every 
country. Each success in one country, no m atter how small, 
encourages reformers in the others. These efforts and successes 
cannot but offer substantial hope to those throughout the world 
who are interested in the establishment of stable democracies 
around the globe.

Appendix

18 Building Blocks for an Independent Jud ic iary

1. Separation of powers.

2. Equality of status of the judicial branch w ith other branches
of government (legislative and executive).

3. Separation of the judicial branch from the department (min
istry) of justice.

4. Judges appointed for life.

5. Adequate compensation for judges.

6. No reduction in judicial compensation during “good behav
iour" (constitutional provision).

7. Adequate staff for judges.

8. Removal of judges only by impeachment.

9. Power of judicial review.

10. Determination of judicial misconduct and judicial discipline
occur only within the judicial branch.



11. Ju d ic ia l code of conduct that prohibit political and other 
kinds of inappropriate public and private conduct.

12. A conference of judges (e.g. the Jud ic ia l Conference of the 
United States) makes national policy for the courts and con
trols judicial administration.

13. Judges prepare and submit the budget of the judicial branch 
to the legislative branch.

14. Judges control the adoption and amendment of rules of pro
cedure for courts.

15. Judges control day-to-day operation of courts.

16. Ju d ges control content and delivery of jud icial and court 
education programs.

17. Judges have control over space and facilities for courts and 
judges.

18. Lawyers serve as “officers of the court”.



Judicial Independence in the South Pacific

h
Thomad E ichelbaum }

Introduction
For purposes of this article, I have taken the South Pacific to be 
the area  bounded on the w est by A ustra lia  and Papua N ew 
Guinea, on the north by  the Equator, on the east by French 
Polynesia and on the south by  New Zealand. Broadly although 
not precisely, th is area encompasses the countries, curren tly  
numbering about 20, to which invitations are sent to attend the 
South Pacific Jud ic ia l Conference, held biennially.

To obtain information for this exercise I surveyed the Chief 
Justices of 12 of the court systems within the area, including all 
the larger jurisdictions.2 In the case of Australia, as well as the 
H igh Court of A ustra lia  (the h ighest Court) I included the 
Federal Court, one State court, and one of the Territories. The 
surveys dealt separately with issues relating directly to Judges, 
and others concerned more with the administrative support pro
vided for the judiciaries. For information regarding the latter, in 
some instances, w ith the consent of the Chief Justices concerned

1 Thomas E ichelbaum , F orm erly  C hief Ju s tic e  o f N ew  Zealand. 
Presently Judge of the Court of Appeal of Fiji.

2 Those surveyed were A ustralia (High Court o f Australia, Federal 
Court of Australia, Australian Capital Territory & Tasmania), Cook 
Islands, Fiji, French Polynesia, Kiribati, New Zealand, Niue, Papua 
New Guinea, Samoa, Solomon Islands, Tonga and Vanuatu. In two 
instances only the first survey was answered.



I relied on a  survey conducted for Law Asia in 1998 by the Chief 
Justice of Western Australia, the Hon David Malcolm AC, chair 
of the Jud ic ia l Section of Law Asia. I am grateful to him, and to 
all the other Chief Justices who assisted.

Not eveiy judicial system in the area was surveyed. I did not sur
vey any of the USA jurisdictions, several of whom are invited to 
send delegates to the South Pacific Ju d ic ia l Conference. The 
Premier President of the Court of Appeal, Papeete kindly pro
vided answers to both surveys. As he pointed out, the question 
asked were based on perceptions of common law  jud icial sys
tems. Nevertheless, it adds to the completeness of the survey to 
be able to incorporate answers relating to the French system 
operative in New Caledonia and French Polynesia.

The general terms in which, for the most part, the artic le is 
framed, cannot be taken as representing the situation in any par
ticular nation, or state. Nevertheless I believe a  broad picture, 
generally favourable, emerges about the state of judicial indepen
dence in the area as a whole.

W hile each of the countries or states surveyed of course operates 
in its own way, there is a  degree of commonality. D irectly or 
indirectly, most of the judicial systems in the area owe their ori
gins to England. Despite individual modifications, the frame
work of the progenitor structure, and its practice and procedure, 
remain easily recognisable. There is some interchange between 
the judiciaries; Judges or, more commonly, retired Judges from 
some jurisdictions serve as Judges in others, generally at the 
appellate level but sometime at first instance. There are periodic 
judicial meetings; the South Pacific Jud ic ia l Conference, already 
noted, the meetings of the Chief Ju stices held in conjunction 
w ith  the b ienn ia l L aw  A sia Conference, w hich has a  la rger 
catchment area but is attended by many of the Chief Justices of 
the South Pacific or their representatives, and the occasional 
special meetings of the Chief Justices, such as those convened in 
recent years to further the establishment of the Pacific Jud ic ia l 
Training Programme. The latter project, based on the University



of the South Pacific at Suva, Fiji, holds potential for further 
cooperation between the judiciaries of the area.

In the fo llow ing sections I w ill sum m arise the inform ation 
obtained by means of the surveys mentioned earlier. Sometimes 
the responses showed variations as between different levels of 
the same judiciaries, for example in relation to the appointment 
process, or the resources provided. Unless otherwise indicated 
the text gives the position relating to the superior first instance 
court.

T he S ize  o f  th e  Ju d ic iaries
As m ay be imagined, there is a  considerable divergence among 
the nations in the area. At one end of the scale are the Australian 
and New Zealand judiciaries, running into the hundreds in the 
case of the former, and some 160 for the latter. There are those 
of medium size, Papua New Guinea and Fiji; proportionately, 
Papua New Guinea has a  large M agistracy. Then at the other 
end there are  num erous sm all un its, typ ic a lly  w ith  a  C hief 
Ju stice  and, at most, two or three High Court Judges, and a 
relatively small number of judicial officers at a  lower tier. In the 
case of a  few of the smaller countries, the Chief Justice m ay not 
reside in the territory, but m ay be a  retired Judge from another 
country who visits periodically and otherwise attends to the nec
essary administrative work at long distance. In the smaller juris
dictions, ty p ic a lly  the appella te  Ju d g e s  are recru ited  from 
overseas, visiting periodically for appeal sittings or, less common
ly, holding the sittings in their country of residence.

T he Ju d ges
I. A ppointm ent

The proceed f o r  appointm ent 

Generally, appointments are made, nominally, by the Head of



State. For about half of the respondents, effectively the appoint
ment is made b y  executive governm ent; that is, b y  Cabinet 
decision . As a  m atter of p rac tice  appointm ent is p receded  
by consultation, but generally, this w ould be by convention 
only, a lth o ugh  in  A u stra lia , the C onstitu tio n  m andates a 
degree of consultation in respect of appointments to the High 
Court. In those countries w here Cabinet appointm ent is the 
rule, the Attorney General is usually responsible for management 
of the ap p o in tm en t p ro cess . One S ta te  ad v ised  th a t the 
Attorney General had proposed that future vacancies would be 
advertised.

New Zealand appears to be the only instance where effectively, 
the  ap p o in tm en t is m ade b y  the A tto rn ey  G en era l in  a 
personal capacity. The Attorney notifies Cabinet in advance of 
the public announcement, but the appointment is not a  Cabinet 
decision. Expanding the previous practice, the N ew Zealand 
A ttorney recen tly  commenced advertising for expressions of 
in terest for a ll jud ic ia l vacancies, other than in the Court of 
Appeal.

Several countries have a Jud ic ia l Commission, the membership 
typ ica lly  includ ing the Chief Ju stice , the A ttorney General, 
the Head of the Public Service Commission or equivalent, a  rep
resentative of the legal profession, and sometimes representatives 
of the p u b lic . E ffective ly , appo in tm ents are  m ade b y  the 
Commission.

U nder the F ren ch  C onstitu tio n , p ro fess io n a l Ju d g e s  are  
appo in ted  b y  the P residen t, upon the recom m endation  of 
the Conseil Superieur de la  M agistrature . The Conseil com
prises the President of the Republic, the M inister of Ju stice , 
members elected by the judiciary, and a number of appointed 
members.

Generally there are special provisions for the appointment of the 
Chief Justice; usually the Prime M inister makes the recommen
dation.



Term o f  appointments

In most countries, tenured appointments are the rule, commonly 
with a retirement age of 68 or 70, although there are instances of 
earlier retirement ages. In a  few countries there is provision for 
appointment for a  term of years, ranging from 3 years upwards. 
In some cases this mode of appointment applies only to expatri
ates. In New Zealand M asters are appointed for a renewable 
term of years, a  most unfortunate precedent which despite the 
efforts of the judiciary it has not been possible to correct.

The survey asked whether there were instances where a  Judge 
had been w illing to accept a  renewal of a  term appointment but 
no renew al had been made. Three respondents replied in the 
affirmative.

II. D iscip line
Removal o f  Judges

Generally, a  resolution of Parliament (by both Houses, if  there 
are two) is required before removal can be effected. One country 
stipulates that such a resolution must be by a  two thirds majori
ty; in the remainder, a  simple m ajority is sufficient. In almost 
every case the grounds for removal are limited to incapacity or 
misbehaviour, or equivalent concepts. In a few instances, the 
Constitution stipulates an investigation and recommendation by 
an ad hoc Tribunal; while in others it may be assumed, on the 
basis of past practice, or political statements, that such a  process 
w o u ld  be fo llo w ed  w hen  the need  a ro se . The F ren ch  
Constitution requires a decision by the Conseil Superieur de la  
M agistr atur e.

Complaintd

In the case of complaints of the lesser degree of seriousness, 
making allegations of a  kind which if proved would not warrant



proceedings for dismissal, almost all countries surveyed reported 
there was no formal procedure. Generally, the Chief Justice  was 
exp ected  to d ea l w ith  such m atters . In N ew  Z ea lan d  the 
Attorney General, w ith the concurrence of the judiciary, recently 
announced the proposed estab lishm ent of a  formal process, 
which basically required such complaints to be dealt w ith by the 
Head of the Court in which the Judge in question served, but 
made provision for a  second opinion by a  lay  Observer, if  the 
com plainant w as d issatisfied  w ith  the decision. U nder the 
French system , m inor com plaints m ay be dealt w ith  by  the 
President of the Court of Appeal, the Attorney General, the 
D irector of C entral Adm inistration, or the Inspectors of the 
Judiciary, in respect of such Judges as are under the authority 
of those officers respectively.

III. The Judiciary and the Public
Attacks on Judges

In many jud icia l systems of English origin, as is w ell known, 
there is or was a  tradition that the Attorney General would speak 
in defence of the judiciary, when attacked by or in the media. In 
an era where the media and politicians are less restrained than 
previously in their comments on judicial performance, and it is 
increasingly difficult for an Attorney to take a  public stance dif
fering from that of political colleagues, the convention is seen as 
under strain, and the current Australian Attorney General has 
stated that he does not regard defending the Judges as part of 
his functions. The survey showed that in some other countries 
the convention has been maintained while in others any response 
is regarded as the judiciary's prerogative and responsibility. A 
number of the jud ic ia l systems in A ustralia, and likew ise the 
New Zealand jud ic iary , now have the assistance of a  public 
information or media liaison officer in dealing with such situa
tions.



Politica l com m ent on the ju d icia ry

In response to a  question seeking to establish whether there was 
any rule or convention limiting political comment on the judicia
ry  or judicial decisions, a number of countries drew attention to 
Parliamentary Standing Orders prohibiting, for example, intem
perate criticism of the judiciary, or comment on matters dub judice. 
It is thought that most countries in the zone would have similar 
provisions. On the subject whether political criticism was limited 
by any convention some respondents thought such a convention 
existed while others did not. The author’s own perception is that 
as with defence of the judiciary by Attorneys General, such con
ventions as stood previously are becoming weaker.

Public dupport

It has been said  that m aintenance of ju d ic ia l independence 
req u ire s  the support of an independen t law  profession  of 
good standing in the community. Likewise, public support and 
u n d e rs ta n d in g  is re q u ire d . W h ile  o n ly  a  sm a ll m in o r ity  
among those surveyed had any reservations under either head
ing, as some respondents pointed out there is an increasing 
amount of public criticism of the judiciary, some well informed, 
some not.

It must be accepted that public attitudes towards the jud iciary 
are sometimes moulded by ignorance, and the question may be 
posed, whose function is it to ensure the pub lic  are  better 
informed? The engagement of m edia liaison officers, and the 
publication of Annual Reports of the judiciary (as distinct from 
reports of the Departments providing administrative support) 
are moves in the direction of better informing the public, but to 
date only a  few judiciaries in the area, mainly the larger and bet
ter resourced, have taken these steps.



IV. Salaries
N early half the respondents reported that an independent statu
tory tribunal of some kind is involved in the determination of 
ju d ic ia l rem uneration levels. In a few instances the tribunal 
makes the determination, while in others the final decision rests 
w ith Parliament. In practice, Parliament generally followed the 
tribunal’s recommendation, although there have been instances 
to the contrary . W here there is no tr ib un a l, P arliam en t or 
Cabinet makes the decision.

From the point of view  of attracting candidates to the Bench, 
nearly half the respondents stated the level of remuneration is a 
concern.

V. Ju d ges’ personal staff
Understandably, the extent of the staff provided varies greatly. 
Heads of Court generally have administrative assistance. The 
Ju d ges  of the H igh Court of A ustralia each have a  personal 
assistant and two associates (lega lly  qualified research assis
tants). In some of the smaller jurisdictions, the assistance avail
ab le w as lim ited . In some cases there w as shared  access to 
secretarial or research staff.

In respect of personal staff, from the point of view of enhancing 
judicial independence important considerations are responsibility 
for the engagement and control of the staff. While, of necessity, 
they w ill be paid from government funds, ideally they ought to 
be engaged by the Judges, and responsible to them. In New 
Zealand the Judges of the Court of Appeal and the High Court 
have been able to maintain the concept that their personal staff 
are regarded as employed under the Crown prerogative but in 
about half the judiciaries surveyed they are simply members of 
the public service. However, in more than ha lf the cases the 
Judges are responsible for appointment of the staff, and for their 
supervision and any disciplinary action.



V I. M iscellaneous
Access to court buLldingd

In a  crisis this, along with control of personal staff, could be a 
significant factor in whether the judiciary was able to continue to 
function. Most respondents maintained the right of access is con
tro lled b y  the C hief Ju s tic e  or the ju d ic ia ry  although some 
acknowledged that this might be somewhat theoretical.

Tribunab

A potential threat to judicial independence is the conferment on 
tribunals of jurisdiction trad itionally exercised by the courts. 
W ith minor reservations, respondents did not see any such prob
lem in their systems.

Expatriate Judged

Although the smaller Pacific nations have moved on from a tradi
tion where most of the Judges in the higher courts were expatri
ates, in some cases the engagement of such Judges continues to 
an extent, in their first instance courts. Generally, such engage
ment is by w ay of contract for a  short term of years, a  situation 
normally regarded as undesirable from the point of view of judi
cial independence if  renewal is a possibility; but it is accepted 
that sometimes there is no satisfactory alternative; and the quali
ties expatriate Judges have brought to the positions they occupy 
have made a  significant contribution to judicial independence. 
A ppellate courts of such countries continue to com prise or 
include prominent retired or serving Judges from other coun
tries. This too seems inevitable, until a  full transition to indige
nous jud iciaries is possible. In the meantime, the presence of 
overseas Ju d ges  of in ternational reputation on the Suprem e 
Court of Fiji, or the Court of Appeal of Samoa, for example, can 
only enhance the standing of the judiciaries in those countries.



Red our cm

In the setting common today of strict governmental budgetary 
controls, a  potential concern is that an insufficiency of resources 
may impinge on judicial independence. Certainly my own experi
ence in New Zealand was that the courts could function more 
effectively, and thus avoid public criticism , if  more resources 
were available in areas such as evidence recording, computerisa
tion (in particular in the fields of case listing and tracking, and 
sentencing materials) and research assistance. In saying this I am 
conscious that the New Zealand court system is much better 
resourced than m any of its Pacific neighbours. W hile  most 
respondents were satisfied that any shortcomings in resourcing 
did not impinge on their ab ility  to maintain jud icial indepen
dence, several expressed concerns under this heading.

A d m in istrative services
V II. Courts adm inistrative staff

Whether m embers o f  pub Lie service

W ith two exceptions, respondents reported that the administra
tive staff w ere members of the general public service of their 
coun try  or sta te . S ta ff  of the H igh Court of A u stra lia  are 
employed under special statute.

Court governance

It appears that traditionally, for most judicial systems in the area 
the administrative underpinning has been in the form of a courts 
division forming part of a  larger department of state responsible 
for a variety of other functions as well, such as company registra
tion, corrections, births, deaths and marriages registration, and 
others. In the last decade or so however there has been a move, 
led by South Australia, towards a  separate department dedicated 
sp ec if ica lly  to serv ic ing  the courts. In some sectors of the



Australian judicial system (including, now, South Australia) this 
has been taken a step further, to a concept where effectively the 
court is self-administering, including responsibility for its own 
budget. Although the administration of a  budget brings its own 
problem s, m any th in k  the fu rth er ju d ic ia l governance can 
progress along on this continuum, the more jud icial indepen
dence is enhanced.

About half of the respondents reported they are operating under 
what is described, above, as the traditional system. Others have 
the separate dedicated department model while the High Court 
of Australia, the Federal Court of Australia, South Australia and, 
at least in the case of the Court of Appeal, French Polynesia 
have a self administering system.

Appointment and controL o f  d ta ff

In most cases staff are appointed through the usual public ser
v ice m echanism s. In a  few, th is is the resp o n sib ility  of the 
Registrar, or the Chief Ju stice ; in one, the Ju d ic ia l Services 
Commission fulfils this role. Supervision and discipline generally 
rests with the Registrar.

VIII. Case M anagem ent
P lace o f  fit t in g

Generally, the place of sitting is under the control of the Chief 
Justice, or the Judges.

H earing date

In more than half the countries or states, this is determined by 
the Chief Justice or the Judges. In other instances the Registrar 
fixes the date.



The presid ing Ju d ge

Most respondents said the Chief Justice or a  senior Judge  allo
cates the Judge  to hear the case. In two instances, it is done by 
or in conjunction w ith the Registrar. In two jurisdictions, the 
allocation for civil cases is by lot.

Cade m anagem ent

One jurisdiction, alone, is operating a full individual list system, 
w here at an e a r ly  stage cases are allocated  to a Ju d g e  who 
except for special circumstances remains in charge of the case to 
its conclusion. About half the jurisdictions are operating a  full or 
partial case management system or have one under considera
tion.

Ruled o f  Court

In most instances, the Judges or the Head of Court have power 
to make rules of practice and procedure. In five instances rules 
w ere recom mended b y  a  Rules Committee but it is unclear 
whether in all cases (as for example in New Zealand) the sup
port of the judiciary representatives on the Committee is a  pre
requisite. The ability of a  Court to control its own practice and 
procedure is an important insignia of judicial independence.

IX. Funding
Source o f  fu nd in g

It appears that in all cases, the ultimate source of funding is the 
legislature, through its annual budget process.

The Court budget

In the m ajority of cases the court budget is prepared by the 
Registrar on behalf of the Court, in consultation with the Chief 
Ju s t ic e  or the Ju d g e s . In some in stances the D epartm ent



responsible for the provision of administrative services prepares 
the budget. In one case, the individual items are approved by a 
Court committee.

F isca l responsibility

M ostly the Registrar is responsible for control of expenditure. 
In the remaining instances, the Department, or the Secretary for 
Justice  or equivalent officer, has that role.

F isca l constraints

About half the respondents stated that the operation of their 
Court system had been handicapped in some w ay  by funding 
constraints. One respondent described this as the eternal prob
lem for small jurisdictions.

Ju d ic ia l E ducation
I. General

In the past decade or so there has been considerable progress in 
the provision of facilities for jud ic ia l education in the South 
Pacific area. In New Zealand, an intensive annual orientation 
course for new  Ju d g es , mounted b y  the D istrict Court but 
attended by  H igh Court Ju d g es  as w ell, has been availab le 
throughout that period. In A ustralia , the New South W ales 
Jud ic ia l Commission and, more recently, the Australian Institute 
of Jud ic ia l Administration (A IJA ) have run orientation courses. 
To a  modest extent these various courses have been attended by 
Judges from other judiciaries in the area.

R ecent developm ents
Recent advances of significance are the establishment, only this 
year, of the Pacific Jud ic ia l Training Programme (P JT P ); and



the launch of the New Zealand Institute of Jud ic ia l Education, a 
permanent body to coordinate judicial education in that country, 
under judicial direction.

C urrent p artic ip ation
The responses to the question about participation in judicial edu
cation reflect the unavailability, especially in the smaller jurisdic
tions, of access to suitable programmes, a  situation that ought to 
be eased by  the commencement of operations of the P JT P . 
Attendance at the orientation courses mentioned in para 5.1 
aside, a  few jurisdictions are able to make provision for some 
Judges to attend seminars or conferences; one offers ad hoc sem
inars on new jurisdiction conferred on its court; one provides 
training at the lower jurisdictional level, and another has set up a 
judicial committee for continuing education. The most compre
hensive provision for on-going judicial education appears to be 
in French Polynesia where Judges are entitled to at least five 
days of such instruction a year.

C onclusions
Of course, the most significant indication of independence lie in 
the actual performance of judiciaries on the ground; how they 
handle their day to day work, particularly in cases between the 
state and its subjects, or between local and foreign interests. At 
this level performance could only be measured by an in-depth 
locally based study. Occasionally, a  constitutional crisis provides 
a  real test of the jud iciary’s strength.

In the absence of opportunities of that kind, a  survey assessing 
judicial independence against a  series of traditional insignia may 
be a  useful measuring stick. That has been the basis of the pre
sent exercise. Hopefully it may also be of some help to individual 
judiciaries in stimulating ideas, promoting change or obtaining 
additional resources.



The responses have not disclosed any decisive weaknesses or 
deficiencies in any of the judicial systems. There are areas where, 
viewed collectively, there is room for enhancement. In regard to 
the appointment process, in the author’s opinion it no longer 
accords w ith  optimum standards if  effectively, the power of 
appointment is simply left in the hands of executive government, 
or a  single Minister. Jud ic ia l Commissions, or nominating com
mittees, comprising or including a  Minister, representatives of 
the judiciary, the legal profession and the public would provide 
greater assurance of independence. In court governance, one 
may discern a movement towards self-governance which could 
spread to the smaller nations to their advantage. In the South 
Pacific zone, happily the need to consider the removal of a  Judge 
has arisen rarely, but there ought to be a  set process in place 
which provides fair protection for the Jud ge . Procedures for 
dealing with lesser complaints have not developed very far, and 
have been regarded as controversial b y  the Judges themselves. I 
am firmly of the view that to maintain confidence in a judiciary it 
is necessary to provide a  system giving adequate opportunity for 
aggrieved parties to have their complaints considered, while at 
the same time minimising the risk of exposing Judges to inap
propriate pressure. The need for provision for judicial education 
has been appreciated only slowly, even within judiciaries, but as 
seen there have been significant developments recently.

Despite the geographical spread of the national entities in this 
zone there is a considerable degree of interaction between their 
judiciaries. Heads of Court and Judges come together at a vari
ety of conferences, meetings and seminars; and as noted earlier, 
the judiciaries of the smaller nations have a  leavening of Judges 
and retired Judges from other countries in the zone. As the sur
veys confirmed, new concepts and achievements from one juris
diction are often transplanted to another, the South Australian 
advances in judicial governance being a  prime example. The co
operation and cohesion between the judiciaries in the zone add 
strength to the Ju d ges ’ efforts to maintain and enhance indepen
dence..



M any of the judiciaries in the zone are small, and by the stan
dards of the better endowed countries, work in often difficult 
conditions, w ith limitations on the support and resources provid
ed. Nevertheless the results of the surveys show that in all the 
countries in question traditional judicial independence is being 
strongly maintained. The responses showed the judiciaries were 
w e ll aw are of po ten tia l th reats to independence and those 
aspects of their system which particu larly  needed to be safe
guarded. The respondents showed optimism that judicial inde
pendence was in good shape, a feeling I share.



B eiru t D eclaration

Recommendations o f the F ir^tArab Conference on Justice
Beirut, Lebanon.

14 -  16 Jun e 1999

Convened by the Arab Center for the Independence of the 
Jud ic iary  and the Legal Profession (A C IJLP), in collaboration 
with the Geneva-based Centre for the Independence of Judges 
and Lawyers (C IJL ), hosted by the Bar Association in Beirut, 
and under the auspices of the Lebanese M inister of Justice, 110 
Arab jurists from 13 Arab states participated in a  conference on 
“The Ju d ic ia ry  in the Arab Region and the Challenges of the 
21st Century". The conference, held from 14 to 16 Ju n e  1999, 
focused on four main topics:

1. The main challenges faced by ju d ic iary  institutions in the 
Arab region in the 21st century

2. The main impediments and problems related to the indepen
dence of the judiciary in the Arab region.

3. The judiciary in the Arab region and international standards 
on human rights and the independence of the judiciary.

4. The basic safeguards for the independence of the judiciary in 
the Arab region.

The participants discussed the ab ility  of the ju d ic ia ry  in the 
region to confront the various challenges resulting from interna
tional political and economic transformations and the new tech
nological challenges. The ab ility  to confront such challenges 
depends on the existence of real support for the independence of 
the judiciary in the Arab region.



Moreover, the ju d ic ia ry ’s capacity  to be a substantial power 
in A rab countries and to be an active p a rty  in entrenching 
dem ocratic princip les and the ru le of law  is pending on the 
progress of democratic development and respect for the law, 
including the subjection of the main powers to it. The discussions 
stressed that democracy is progressing with difficulty, which in 
turn affects the development of the judiciary in many Arab coun
tries.

In the conference, participants discussed several papers and 
other issues in detail. They stressed the importance of articulat
ing and implementing a set of recommendations which would be 
put into effect by individuals, jurist institutions and Arab govern
ments. This action would serve as real support for the jud ic ia iy  
in enabling it to confront the challenges of the coming century, 
and would also contribute towards entrenching the rule of law  
and democracy in the Arab region,

The participants proposed the following recommendations:

First: Safeguards for the Judiciary
1. To include the UN Basic Principles on the Independence 

of the Ju d ic ia ry  into Arab constitutions and laws, and in 
particular, to penalise any interference in the w ork of the 
judiciary.

2. The state shall guarantee an independent budget for the jud i
ciary, including all its branches and institutions. This budget 
shall be included as one item into the state budget, and shall 
be determined upon the advice of the higher judicial councils 
within the judicial bodies,

3. The executive power shall not intervene in the activities of 
judicial inspection in any form, nor shall it breach the inde
pendence of the judiciary through orders or circulars.



4. The public prosecution shall be considered a branch of the 
judiciary. The authority undertaking this prosecution shall be 
separate from those of investigation and referral.

5. Ju d g e s  shall have im m unity associa ted  w ith  th e ir jobs. 
Except in cases of illegal acts no judicial measures shall be 
taken unless upon a permission issued by the highest council.

6. Lawsuits shall not be transferred from the judges reviewing 
them unless for reasons related to incompetence.

7. It is important to reform the adm inistrative structure and 
other w ork mechanisms pertaining to the w ork of judges, 
and to facilitate the means for an efficient administration of 
justice.

8. To link the work of the judiciary with a  democratic environ
ment on the basis that democracy is the approach for a  more 
effective management of justice.

9. Lawsuits shall be distributed among judges of various courts 
through their general assemblies or according to their inter
nal regulations in case such assemblies do not exist. Such dis
tribution shall be made in a m anner that guaran tees the 
non-intervention of the executive.

10. Judges shall freely practice freedom of assembly in order to 
represent their different interests. In this regard, they shall 
have the right to establish an organisation to protect their 
interests and guarantee their constant promotion.

Second: E lecting and A ppointing Judges
11. The election of judges shall be free of discrimination on basis 

of race colour, sex, faith, language, national origin, social 
status, birth, property, political belonging, or any other con
sideration. Particularly when electing judges, the principle 
of equal opportunity must be followed to, guarantee that all 
applicants for a  judicial position are objectively assessed.



12. Assuming the position of judge shall be possible, w ithout 
discrimination, for all those who meet the its requirements. 
The appointment of judges shall be made through the higher 
councils of the concerned judicial bodies.

13. No judges shall be appointed by virtue of tem porary con
tracts. They cannot be disciplined unless by boards made 
from their bodies, provided that the decisions made by such 
boards shall not have immunity against being challenged, 
unless the decision is made by the highest council of the con
cerned judicial body.

14. The law  shall stipulate the rules for appointing, delegating, 
transferring, promoting, and disciplining judges, as w ell as 
for all other matters related to their affairs, particularly those 
concerning their livelihood while in office and in retirement. 
The aim of this is to guarantee in all cases their independence 
from the executive.

15. A percentage of no less than 25 per cent of vacant judicial 
posts shall be allocated to lawyers and those working in legal 
issues, provided that the appointment is made by the highest 
judicial boards in the concerned judicial bodies.

Third: Q ualification and Training o f  Judges
16. The state shall endeavour, through specialised centres and 

institutes, to provide judges with an effective legal training in 
order to prepare them adequately to assume judicial posts. 
All aspects of the study and training programs shall be sub
ject to the supervision of the judiciary.

In the professional preparation of judges, the following principles
shall be observed:

A. To activate the Arab convention issued in Amman per
taining to the cooperation in the professional qualification 
of judges, and to reinforce the role of non-governmental



organisations to secure their support of qualification programs 
and to serve as intellectual entities for judges, particularly in the 
field of human rights.

B. These qualification program s shall focus on legal and 
professional tra in ing as w ell as personal growth. The 
qualification programs shall particularly focus on manag
ing and facilitating the role of the defence.

C. To develop national institutions specialising in qualifying 
judges, whether by developing courses or financial and 
information resources supported by modern technologi
cal systems, in such a w ay that would guarantee the mod
ernisation of the judiciary, change educational courses in 
the faculties of law  and develop infrastructure for the 
legal profession.

17. To support continuous judicial education in developing an in- 
depth understanding of constitutional provisions in a  w ay 
that would guarantee constitutional legitimacy, the structure 
of which is connected w ith the intelligent understanding of 
human rights.

18. To urge the judicial authorities to constantly refer to interna
tional human rights treaties ratified by states, as being part o 
the states’ legal structure and a fram ework of the values 
which societies should adopt and try  to implement.

19. To make the exchange of legal expertise between judges and 
law yers , supporting hum an righ ts and freedom s, a  firm  
methodology of Arab states, and a planned attitude of their 
legal systems in order to guarantee the objectiveness of their 
application and their consistence w ith modern concepts of 
advanced countries.

20. To develop educational law  courses in Arab countries that 
w ill give special consideration to human rights and freedoms 
and constitutional leg itim acy, and affirm  so lid arity  w ith  
efforts made by the United Nations in this regard.



Fourth: Judicia l R eview  on C onstitutionality o f  Laws
21. States with no system for judicial review on the constitution

a lity  of law s shall adopt such a system  w hether through 
establishing a supreme constitutional court for this purpose, 
or establishing constitutional councils to assume this task, 
provided that they are made of members of judicial bodies, 
lawyers, and law  professors, and in a w ay that would guaran
tee the independence of such a court or council and secure 
the soundness of practising its constitutional responsibility. 
All members of such a court or council shall be appointed 
without the intervention of the executive. The right of indi
viduals to bring a constitutional lawsuit by means of original 
claim shall be guaranteed.

Fifth: Safeguards for the Rights
o f  the D efen ce and a Fair Trial

22. To call on Arab states to ratify the optional protocol to the 
In te rn a tio n a l C ovenan t on C iv il and  P o lit ic a l R igh ts  
(IC C P R ), w h ich  enables ind iv iduals to b ring  the ir case 
before the Human Rights Committee after having exhausted, 
national means of challenging through national ju d ic ia ry  
without being able to obtain their rights.

23. Every defendant shall be guaranteed an attorney of his/her 
choice. In case the defendant is unable to afford law yer’s fees, 
the judicial authority shall appoint a lawyer to the defendant.

24. Laws applied in Arab states shall set short periods for sus
pension w hether in the stage of gathering information or 
during interrogations. During these two stages, the minimum 
human righ ts and freedoms m ust be observed includ ing 
the right to a  defence as well as the constraints necessary to 
protect human rights and freedoms and secure everyone’s 
right to refrain from making statements that would condemn 
him.



25. No suspension shall be made again st m isdem eanours of 
which the sentence is no more than one year in prison. Also, 
those in preventive detention shall not be denied their right 
to obtain, from the state, a  suitable compensation for his 
imprisonment in case there is legal ground.

26. Decisions on jud icial litigation must be made according to 
previously set legal rules which respect human rights and 
freedoms, provided that parties have equal chances to a 
defence, whether w ith respect to the actual dispute or its 
legal factors.

27. Jud ic ia l disputes shall only be decided on by judges who are 
the most objective given the nature of the case and the cir
cumstances surrounding it.

28. O nly natural judges shall decide on disputes of a  jud icia l 
nature.

29. There must be a  guarantee that any trial, be it civil or crimi
nal, is heard within a  reasonable time that would secure a fair 
trial. Trials shall be conducted with modern technical means 
as much as can be provided.

30. R e fra in in g  from  im p lem en tin g  ju d ic ia l ru lin g s  b y  law  
enforcement officials is a crime the penally of which shall be 
stiffened. Impeding the implementation of rulings shall be 
considered as refraining from the implementation.

Sixth: W om en and the P osition  o f  Judge
31. No discrim ination is perm itted between men and women 

w ith respect to assuming the judicial responsibility. Women 
shall not be subject to any discrimination for assuming this 
position.

32. The righ ts ach ieved  b y  A rab wom en in the fie ld  of the 
ju d ic ia ry  shall be supported and extended. Existing law s 
shall be cleared from impediments which prevent or restrict 
the practice of these rights.



33. Links shall be made between the issue for women’s rights in 
the society and cultural and social development in concerned 
Arab countries. Studies which stress women’s rights in con
scious work and in society shall be conducted.

34. To exchange experiences among Arab countries to support 
equal rights for men and women while practising jud icial 
work.

Seventh: The International Criminal Court
35. To assert the role of the International Criminal Court and call 

upon Arab states to sign its Statute to support the Court and 
guarantee the effective practising of its jurisdiction.

36. To call upon Arab states to increase participation in prepara
to ry  m eetin gs ass ig n ed  to set the p ro ced u ra l ru le s  of 
the Court in order to form a general trend with respect to the 
Court’s safeguards, and particu larly its independence from 
the Security Council.



L atim er Hoiuie Principled and Guidelined 
fo r  the Commonwealth

Colloquium on “Parliam entary Supremacy, 
Judicial Independence... towards a  Commonwealth Model”1

Held a t Latimer Houde, United K ingdom

15 - 19 Jun e 1998

Guide Lined on good  practice govern in g relations between the Executive, 
Parliam ent and the Jud icia ry in the promotion o f  good  governance, 

the ru le o f  law and human r igh u  to endure the effective implementation  
o f  the Harare Principled

Pream ble
R E C A L L IN G  the ren ew ed  com m itm ent a t the  1997 
Commonwealth Heads of Government Meeting at Edinburgh to 
the H arare Principles and M illbrook Commonwealth Action 
Programme and, in particular, the pledge in paragraph 9 of the 
Harare Declaration to work for the protection and promotion of 
the fundamental political values of the Commonwealth:

1 The Colloquium was jointly sponsored by the Commonwealth Lawyers' 
A ssociation , the C om m onw ealth  L egal E ducation A ssociation , 
the Commonwealth M agistrates and Ju d g es’ Association and the 
Commonwealth Parliamentary Association with the generous support of 
the Commonwealth Foundation, the Commonwealth Secretariat and the 
United Kingdom Foreign and Commonwealth Office.



• democratic processes and institutions which reflect national 
circumstances, the rule of law  and honest government;

• just and honest government;

• fundamental human rights, including equal rights and oppor
tunities for all citizens regard less of race, colour, creed or 
political belief;

• equality for women, so that they m ay exercise their full and 
equal rights.

R ep re sen ta t iv e s  of the  C om m onw ealth  P a r lia m e n ta ry  
A ssociation , the Com m onwealth M a g is tra te s ’ and  Ju d g e s ’ 
A ssociation, the Com m onwealth L aw yers ’ A ssociation and 
the C om m onw ealth L ega l E ducation  A sso ciation  m eeting 
at Latimer House in the United Kingdom from 15 to 19 Jun e  
1998:

HAVE RESO LVED  to adopt the follow ing P r in c ip le s  and  
G u id e lin e s  an d  p ropose  them  for c o n s id e ra t io n  b y  the 
Commonwealth Heads of Government Meeting and for effective 
implementation by member countries of the Commonwealth.

Principles

The successful implementation of these Guidelines calls for a 
commitment, made in the utmost good faith, of the relevant 
national institutions, in particular the executive, parliament and 
the judiciary, to the essential principles of good governance, fun
damental human rights and the rule of law, including the inde
pendence of the judiciary, so that the legitimate aspirations of all 
the peoples of the Commonwealth should be met.

Each institution must exercise responsibility and restraint in the 
exercise of power within its own constitutional sphere so as not 
to encroach on the legitimate discharge of constitutional func
tions by the other institutions.



It is recognised that the special circumstances of small and/or 
under-resourced jurisdictions m ay require adaptation of these 
Guidelines.

It is recognised that redress of gender imbalance is essential to 
accomplish full and equal rights in society and to achieve true 
human rights. M erit and the capacity to perform public office 
regardless of d isab ility should be the criteria of elig ib ility for 
appointment or election.

G uidelines
I. Parliam ent and the Judiciary

1. The legislative function is the prim ary responsibility of parlia
ment as the elected body representing the people. Judges may 
be constructive and purposive in the interpretation of legisla
tion, but must not usurp Parliam ent’s legislative function. 
Courts should have the power to declare legislation to be 
unconstitutional and of no legal effect. However, there m ay be 
circumstances where the appropriate remedy would be for the 
court to declare the incom patib ility  of a statute w ith  the 
Constitution, leaving it to the legislature to take remedial leg
islative measures.

2. Commonwealth parliaments should take speedy and effective 
steps to implement their countries’ international human rights 
obligations by enacting appropriate human rights legislation. 
S p ec ia l le g is la t io n  (such  as eq u a l o p p o rtun ity  law s ) is 
required to extend the protection of fundamental rights to the 
p r iv a te  sphere. W here  dom estic  in co rp o ratio n  has not 
occurred, international instruments should be applied to aid 
interpretation.

3. Judges should adopt a  generous and purposive approach in 
interpreting a  Bill of Rights. This is particularly important in 
countries w hich are in the process of build ing democratic 
traditions. Judges have a  v ital part to p lay in developing and



maintaining a  vibrant human rights environment throughout 
the Commonwealth.

4. International law  and, in particular, human rights jurispru
dence can greatly assist domestic courts in interpreting a  Bill 
of Rights. It also can help expand the scope of a  Bill of Rights 
making it more meaningful and effective.

5. W hile dialogue between the ju d ic ia iy  and the government 
may be desirable or appropriate, in no circumstances should 
such dialogue compromise judicial independence.

6. People should have easy and unhindered access to courts, 
particularly to enforce their fundamental rights. Any existing 
procedural obstacles to access to justice should be removed.

7. People should also be made aware of, and have access to, other 
im p o rtan t fo ra  for hum an r igh ts  d ispu te  reso lu tio n , 
p a rt icu la r ly  H um an R igh ts Com missions, O ffices of the 
Ombudsman and mechanisms for alternative dispute resolu
tion.

8. Everyone, especially judges, parliam entarians and lawyers, 
should have access to human rights education.

II. Preserving Judicia l Independence
1. Judicia l A utonom y

In jurisdictions that do not already have an appropriate inde
pendent process in place, jud ic ia l appointments should be 
made on m erit b y  a  jud ic ia l services commission or by an 
appropriate officer of state acting on the advice of such a com
mission.

Jud ic ia l appointments should normally be permanent; whilst 
in  some ju r isd ic t io n s , co n trac t ap p o in tm en ts m ay  be 
inevitable, such appointments should be subject to appropri
ate security of tenure.



The judicial services commission should be established by the 
Constitution or by statute, w ith a  majority of members drawn 
from the senior judiciary.

Appointments to all levels of the judiciary should have, as an 
objective, the achievement of equality between women and 
men.

Ju d ic ia l vacancies should be advertised. Recommendations 
for appointment should come from the commission.

2. Funding
Sufficient funding to enable the judiciary to perform its func
tions to the highest standards should be provided.

Appropriate salaries, supporting staff, resources and equip
ment are essential to the proper functioning of the judiciary.

As a  matter of principle, judicial salaries and benefits should 
be set by an independent commission and should be main
tained.

The adm in istration  of iVLoines a llocated  to the ju d ic ia ry  
should be under the control of the judiciary.

3. Training
A culture of judicial education should be developed.

T ra in ing  shou ld  be o rgan ised , system atic  and  ongo ing 
and under the contro l of an ad eq u a te ly  funded ju d ic ia l 
body.

Jud ic ia l training should include the teaching of the law, judi
cial skills and the social context, including ethnic and gender 
issues.

The curriculum should be controlled by judicial officers who 
should have the assistance of lay  specialists.



For jurisdictions without adequate training facilities, access to 
facilities in other jurisdictions should be provided.

Courses in judicial education should be offered to practising 
law yers as part of their ongoing professional development 
training.

III. Preserving the Independence o f  Parliam entarians
1. Article 9 of the Bill of Rights 1688 is re-affirmed. This article 

provides:

“That the Fredome of Speech and Debates or Proceedings in 
Parlyement ought not to be impeached or questioned in any 
court or place out of Parlyement.”

2. Security of members during their parliamentary term is fun
damental to parliam entary independence and therefore:

(a) the ex p u ls io n  of m em bers from  p a r lia m en t as a 
penalty for leaving their parties (floor-crossing) should 
be v iew ed  as a p o ss ib le  in fr in gem en t of m em bers 
in d ep en d en ce ; an ti-d e fec tio n  m easu res m ay  be 
necessary in some jurisdictions to deal w ith corrupt prac
tices;

(b) law s allow ing for the recall of members during the ir 
elected term should be viewed with caution, as a  poten
tial threat to the independence of members;

(c) the cessation of membership of a  political party of itself 
should not lead to the loss of a member’s seat.

3. In the discharge of their functions, members should be free 
from improper pressures and accordingly:

(a) the criminal law  and the use of defamation proceedings 
are not appropriate mechanisms for restricting legitimate 
criticism of the government or the parliament;



(b) the defence of qualified privilege with respect to reports 
of parliam entary proceedings should be drawn as broadly 
as possible to permit full public reporting and discussion 
of public affairs;

(c) the offence of contempt of parliament should be drawn as 
narrowly as possible.

IV. W om en in  Parliam ent
1. To im prove the num bers of w om en m em bers in  

Commonwealth parliaments, the role of women within politi
cal parties should be enhanced, including the appointment of 
more women to executive roles w ithin political parties.

2. Proactive searches for potential candidates should be under
taken by political parties.

3. Political parties in nations w ith proportional representation 
should be required to ensure an adequate gender balance on 
th e ir respective lists of cand idates for election. Women, 
w here relevant, should be included in the top part of the 
candidates lists of political parties. Parties should be called 
upon p ub lic ly  to declare  the degree of representation  of 
women on their lists and to defend any failure to maintain 
adequate representation.

4. W here there is no proportional representation, candidate 
search and/or selection committees of political parties should 
be gender balanced as should representation at political con
ventions and this should be facilitated by political parties by 
w ay of amendment to party constitutions; women should be 
put forward for safe seats.

5. Women should be elected to parliament through regular elec
toral processes. The provision of reservations for women in 
national constitutions whilst useful, tends to be insufficient for 
securing adequate and long term representation by women.



6. M en should w ork in partnersh ip  w ith  wom en to redress 
constraints on women entering parliament. True gender bal
ance requires the oppositional element of the inclusion of men 
in the process of dialogue and remedial action to address the 
necessary inclusion of both genders in all aspects of public 
life.

V. Judicia l and Parliam entary Ethics
1. Jud icia l Ethics
(a) A code of Ethics and Conduct should be developed and 

adopted by each jud iciary as a  means of ensuring the 
accountability of judges;

(b) the  C om m onw ealth  M a g is t r a te s ’ an d  J u d g e s ’ 
A ssociation  should be encouraged  to com plete its 
Model Code of Jud ic ia l Conduct now in development;

(c) the Association should also serve as a  repository of 
codes of judicial conduct developed by Commonwealth 
jud ic iaries , w hich w ill serve as a resource for other 
jurisdictions.

2. Parliam entary Ethics
(a) Conflict of interest guidelines and Codes of Conduct 

should require full disclosure by ministers and members 
of their financial and business interests;

(b) members of parliament should have privileged access to 
advice from statutorily-established Ethics Advisors;

(c) whilst responsive to the needs of society and recognis
ing m inority views in society, members of parliam ent 
should avoid excessive influence of lobbyists and special 
interest groups.



VI. A ccountability M echanism s
1. Judicial A ccountability

(a) D iscip line
(i) In cases where a  judge is at risk of removal, the judge 

m ust have the r igh t to be fu lly  in form ed of the 
charges, to be represented at a  hearing, to make a full 
defence, and to be judged  by an independent and 
im partial tribunal. Grounds for removal of a  judge 
should be limited to:

(A) inability to perform judicial duties; and

(B) serious misconduct.

(ii) In all other matters, the process should be conducted 
by the chief judge of the courts;

(iii) D isciplinary procedures should not include the pub
lic admonition of judges. Any admonitions should be 
delivered in private, by the chief judge.

(b) Public Criticism
(i) Legitimate public criticism of judicial performance is 

a  means of ensuring accountability;

(ii) The criminal law  and contempt proceedings are not 
appropriate m echanism s for restricting  legitim ate 
criticism of the courts.

2. E xecutive A ccountability
(a) A ccountability o f  the E xecutive to  Parliam ent
P arliam en ta ry  p rocedures should prov ide adequate
mechanisms to enforce the accountability of the executive
to parliament. These should include:



(i) a  com mittee structu re  appropriate  to the size of 
Parliament, adequately resourced and with the power 
to summon witnesses, including ministers. Govern
ments should be required to announce publicly, w ith
in a  defined time period, their responses to committee 
reports;

(ii) standing orders should provide appropriate opportu
n ities for members to question m inisters and full 
debate on legislative proposals;

(iii) the Public Accounts should be independently audit
ed by the Auditor General who is responsible to and 
must report directly to parliament;

(iv) the chair of the Public Accounts Committee should 
normally be an opposition member;

(v) offices of the Ombudsman, Human Rights Commis
sions and  A ccess to Inform ation Com m issioners 
should report regularly to parliament.

(b) Judicia l R eview
Commonwealth governments should endorse and im ple
ment the princip les of ju d ic ia l rev iew  enshrined in the 
Lusaka Statement on Government under the Law.

VII. The Law-M aking Process
1. Women should be involved in the work of national law  com

missions in the law-making process. Ongoing assessment of 
legislation is essential so as to create a  more gender balanced 
society. Gender-neutral language should be used in the draft
ing and use of legislation.

2. Procedures for the prelim inary examination of issues in pro
posed legislation should be adopted and published so that:



(a) there is public exposure of issues, papers and consulta
tion on major reforms including, where possible, a  draft 
bill;

(b) standing orders provide a  delay of some days between 
introduction and debate to enable public comment unless 
suspended by consent or a  significantly high percentage 
vote of the chamber; and

(c) major legislation can be referred to a  select committee 
allowing for the detailed examination of such legislation 
and the taking of evidence from members of the public.

3. M odel standing orders protecting members rights and privi
leges and permitting the incorporation of variations, to take 
local circumstances into account, should be drafted and pub
lished.

4. Parliament should be serviced by a  professional staff indepen
dent of the regular public service.

5. Adequate resources to government and non-government back 
benchers should be provided to improve parliamentary input 
and should include provision for:

(a) training of new members;

(b) secretarial, office, library and research facilities;

(c) drafting assistance including private members bills.

6. An a ll p arty  committee of members of parliam ent should 
review and administer parliament’s budget which should not 
be subject to amendment by the executive.

7. A ppropriate leg is la tio n  should incorporate in ternationa l 
human rights instruments to assist in interpretation and to 
ensure that m inisters certify  compliance w ith such instru
ments, on introduction of the legislation.



8. It is recommended that “sunset” legislation (for the expiry of 
all subordinate legislation not renewed) should be enacted 
subject to power to extend the life of such legislation.

VIII. The R ole o f  N on-Judicia l
and N on-Parliam entary Institutions

1. The Commonwealth Statement on Freedom of Expression^ 
provides essential guarantees to which a ll Commonwealth 
countries should subscribe.

2. The Executive must refrain  from all m easures d irected at 
inhibiting the freedom of the press, including indirect meth
ods such as the misuse of official advertising.

3. An independent, organised legal profession is an essential 
component in the protection of the rule of law.

4. Adequate legal aid schemes should be provided for poor and 
disadvantaged litigants, including public interest advocates.

5. Legal professional organisations should assist in the provi
sion, through pro bono schemes, of access to justice for the 
impecunious.

6. The executive must refrain from obstructing the functioning 
of an independent legal profession by such means as w ith
holding licensing of professional bodies.

7. Human Rights Commissions, Offices of the Ombudsman and 
Access to Information Commissioners can p lay a  key role in 
enhancing public awareness of good governance and rule of 
law  issues and adequate funding and resources should be 
made available to enable them to discharge these functions. 
Parliament should accept responsibility in this regard.

Such institutions should be empowered to provide access to
alternative dispute resolution mechanisms.

2 Annexed in the original.



IX. M easures for Implementation 
and M onitoring Compliance

These guidelines should be forwarded to the Commonwealth 
Secretariat for consideration by Law  M inisters and Heads of 
Government.

If these Guidelines are adopted, an effective m onitoring proce
dure, which m ight include a  Standing Committee, should be 
devised under which all Commonwealth jurisdictions accept an 
obligation to report on their compliance with these Guidelines.

Consideration of these reports should form a regular part of the 
M eetings of Law Ministers and of Heads of Government.
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