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INTRODUCTION

he present edition of Attacks on Justice, the eleventh to date produced

by the Centre for the Independence of Judges and Lawyers (CLIL) of
the International Commission of Jurists (ICJ), may well make for dispiriting
reading to those looking afresh at the global state of the judiciary and legal
profession. Yet, in many respects, the report documents a disappointingly
familiar global situation,

As in previous editions, the report uncovers a broad range and variety of
impediments and threats - some systematic, some aberrant - to the functioning
of an independent and impartial bench and a free bar. The report evaluates the
state of the law and policy in the 47 countries featured and exposes individual
cases of judges and lawyers that have come under some form of attack result-
ing from the performance of their professional duties. The report covers the
period from 2000 through October 2001, although in a few instances it was
possible to revise information to include developments in November and
December 2001.

There was no single overarching criterion drawn upon in determining the
countries to include in the report. Rather, a number of factors had to be taken
into account. First, the inevitable constraints on resources meant that only one-
fourth out of the more than 190 existing countries could be considered for
analysis. Secondly, there had to be prima facie indicators giving cause for
concern regarding the conditions of the bench and bar before a country could
be selected for inclusion. Such concern might arise from a relatively minor
deficiency in legislation regulating the conditions of employment of judges, or
it might be considerably more serious, such as a sustained pattern of physical
attack against a substantial number of jurists. A third element to be factored in
was geographic representation. In seeking to produce a report of global dimen-
sion, the ICJ sought to maintain at least rough proportional coverage from all
regions of the world. Finally, barriers to access to information somewhat nar-
rowed the roster of candidate countries. Much of the information derives from
our network of local sources and it is often difficult to cull reliable information
from countries where contacts are languid or altogether lacking. Regrettably,
some of the countries which presumably might give rise to the greatest causes
of concern vis-a-vis the independence jydges and lawyers are also among
those most closed to independent research and therefore necessarily excluded
from consideration.
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PERSECUTION AND HARASSMENT

Threats to judges and lawyers related to their professional functions were
manifest throughout all the regions of the world. The present report cata-
logues the cases of at least 315 jurists who suffered reprisals for carrying out
their professional duties from January 2000 until November 2001. Among
this group, 38 jurists were killed, 5 disappeared, 44 prosecuted, arrested,
detained and/or tortured, 23 physically attacked, 67 verbally threatened and
109 professionally obstructed and/or sanctioned. The ICJ/CIJL also received
reports of an additional number of jurists who suffered reprisals in 2000-
2001, but was unable conclusively to confirm those reports.

In Colombia, over the past two-and-a-half years, some 12 courts had to be
relocated geographically owing to threats by members of armed oppositions
groups or paramilitary organisations supporting the Government. At least 18
Colombian jurists, including judges, were murdered. On 10 May 2001, the
Colombian Ombudsman urged the Government to take measures to prevent
the forced displacement of prosecutors and judges as a consequence of threats
by armed groups. On 18 September 2001, the Presidents of the Colombian
High Courts jointly requested that the President take urgent measures to pro-
tect judicial officers.

In Zimbabwe, following judicial rulings, including by the Supreme Court,
unfavorable to the position of the Government and relating to land seizures
and electoral processes, President Mugabe and certain ministers publicly crit-
icized several judges and characterized certain of them as “relics of the colo-
nial era.” Self-styled "war veterans”, acting with the support or acquiescence
of the Government, invaded the premises of the Supreme Court and threat-
ened judges and both Supreme Court and High Court judges received death
threats. The Chief Justice, Anthony Gubbay, came under direct Government
pressure, as a consequence of which he assumed early retirement.

In Spain, the separatist group ETA has carried out a campaign of violent
attacks, resulting in the killing of three judges during the period under review.
In October 2001, some 79 judges and nine prosecutors were reported be on a
list of targets drawn up for attack by ETA. Judges serving in the Basque
region were particularly vulnerable to threats and attacks.

Among the many lawyers who encounter persecution, those acting in
human rights cases tended to constitute especially vulnerable targets. On 19
October 2001, Digna Ochoa, a prominent Mexican human rights lawyer was
murdered, following a campaign of death threats directed against her over the
course of several years. The reluctance of the Government to undertake ade-
quate investigations into the threats may well have contributed to this tragic
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end result. The Inter-American Court of Human Rights and several mecha-
nisms of the UN Human Rights Commission had made appeals to secure her
protection.

In Tunisia, human rights lawyers have been increasingly targeted in recent
years. The forms of harassment suffered include the severing of phone lines,
close surveillance, intimidation of clients, the initiation of frivolous legal pro-
ceedings, defamatory press campaigns, pressure by police, restrictions on
freedom of movements and confiscation of documents.

In Guatemala, attacks against jurists have increased, with the UN Human
Rights Committee, the UN Committee against Torture and the Inter-
American Commission of Human rights each having expressed concern at
death threats intimidation and killings directed against lawyers related to the
carrying out of their professional functions. At least 13 lawyers were killed
during the period under review. On 6 August 2001, the ICJ expressed its con-
cern to the Government regarding the case of public prosecutor Leopoldo
Zeissig, who had been prompted to flee the country after receiving public
death threats. Mr. Zeissig had successfully prosecuted members of the
Guatemalan armed forces in connection with the 1998 murder of Bishop Juan
Gerardi Conedera two days after the cleric had released a report bringing to
light the involvement of the military in human rights violations during the
civil war in Guatemala.

CONDITIONS FOR JUDICIAL INDEPENDENCE

There are a number of preconditions to a fully independent judiciary, the
most rudimentary of which are enunciated in the UN Basic Principles on the
Independence of the Judiciary (see Annex I). Judges must be personally
autonomous and insulated from pressures and influences and inducements
from the political branches or other external sources. They should be appoint-
ed on the basis of objective criteria and should receive adequate and fixed
remuneration established by law and not reduced during their tenure. They
should serve for life or for a long fixed term, and should not be suspended or
removed from office except for reasons related to their capacity to carry out
judicial functions. Judges must also have institutional independence regarding
administration of courts and assignments of judges.

The present report exposes numerous instances in which these conditions
were lacking. For example, in the Democratic Republic of the Congo, the
executive was said to carry out the administration of justice de facto. The
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President enjoyed the power to dismiss and replace judges, magistrates and
officials of the Public Office, pursuant to a petition of the Supreme Council
of the Judiciary. However, the Council had not been functioning and the rul-
ing political party effectively exercised the Council’s powers.

In Venezuela, which has been undergoing a process of judicial reform,
some 90 per cent of judges were serving without security of tenure, The
processes for appointment were being carried out in an irregular manner dur-
ing the transitional period.

ACCOUNTABILITY AND CORRUPTION

The integrity of the judicial system requires that the judiciary be not only
independent, but also impartial. While judges may bring to the bench varying
jurisprudential approaches, it is imperative that they decide cases according
to the law, as opposed to extrinsic influences and sources. An ICJ/CIJL meet-
ing of experts convened in February 2000 produced a Policy Framework for
Preventing and Eliminating Corruption and Ensuring the Impartiality of the
Judicial System. It stressed that “corruption... occurs when instead of proce-
dures being determined on the basis of evidence and the law, they are decided
on the basis of improper influences, inducements, pressures, threats, or inter-
ference.”

In respect of Belarus, reports were received indicating a widespread prac-
tice "telephone justice", whereby executive and local authorities would dic-
tate to judges the outcome of trials in which they have an interest.

.In Indonesia, corruption in the judiciary appears to be systematic, includ-
ing at the Supreme Court level. The ICJ received information according to
which judges in a number of cases had received financial rewards as consid-
eration for favorable judgements. The low scale of judicial remuneration was
said to constitute a substantial factor giving rise to judicial corruption.

In China, corruption in the judicial system is endemic. The Government
was, however, continuing a self-proclaimed “unprecedented internal shake-
up” of the judiciary, intended to combat corruption and improve efficiency,
which it had begun in 1998.

In Kenya, a Parliamentary committee composed of members of the ruling
party and the opposition published a report concluding that “corruption exists
at every level of Kenyan society, but it is strongest in the civil service, the
provincial administration, the local authorities and the judiciary.”
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SprECIAL COURTS AND MILITARY TRIBUNALS

In certain countries, special courts and military tribunals have been estab-
lished that lack independence or serve to undermine the role of the judiciary.
In Chile, military tribunals maintain jurisdiction to deal with all cases involv-
ing prosecution of military personnel and, in certain instances to conclude
cases that commenced in the civilian courts. These limitations on civilian
jurisdiction contribute to the impunity which military personnel may enjoy
against prosecution for serious human rights violations.

In Turkey, military courts may hear cases in which civilians are alleged to
have impugned the honor of the armed forces or undermined compliance with
the draft. The State Security Courts are concerned with the adjudication of
political cases and serious criminal cases deemed threatening to the security
of the state, Most of these offences relate to the use of violence, drug smug-

gling, membership of illegal organisations or espousal or dissemination of

prohibited ideas. In Egypt, an elaborate exceptional court system exists in
parallel to ordinary court system, assuming jurisdiction over a wide range
offences, such as of possession and use of arms and explosives, bribery and
embezzlement of public funds.

In Iran, judges of the Revolutionary Courts, established by the
Revolutionary Council to adjudicate offenses regarded as "threatening to the
Islamic Republic", are reportedly chosen on the basis of ideological commit-
ment rather than judicial competence. The Revolutionary Courts, as well the
Special Court for the Clergy and Press Court, were said to be systematlcally
abusive of certain basic elements of due process.

THE JUDICIARY AND THE UNITED STATES RESPONSE
TO TERRORISM

The present edition of Attacks on Justice was completed largely prior to
the tragic events of 11 September in the United States. The terror attacks and
the subsequent response by the United States and several other states immedi-
ately gave rise to questions regarding the legally permissible bounds of
response consistent with state obligations, although it did not become appar-
ent until two months after the attacks that the role of the judiciary would be
called into question, most particularly in the United States itself. Thus, while
no entry appears in the text for the United States, a few comments are in order
regarding the judiciary and the rule of law in that country.
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On 13 November 2001, United States President George W. Bush issued
an Executive Order authorising the establishment of military commissions to
try persons accused of terrorist activities. The order, which gave the appear-
ance of having been conceived in haste and without adequate consideration to
the state's domestic and international law obligations, gave short shrift to the
most fundamental principles of due process. Under its terms, where "there is
reason to believe" that a person "is or was a member of ...al Qaeda" or "has
engaged in, aided or abetted, or conspired to commit acts of international ter-
rorism", that person, unless a United States citizen, would be subject to the
jurisdiction of a military commission. Some glaringly problematic features of
the tribunals, as set forth in the Executive Order, are:

* Lack of recognition of the right of detainees to be afforded access to legal
counsel

* Lack of recognition of the right for detainees to be informed of charges
against them

» Lack of recognition of the right of detainees to be brought before a judi-
cial authority in order to determine the lawfulness of their detention

* No requirement that trials and other proceedings be open and public
* No requirement that judgements or records of proceedings be publicised

* Lack of recognition of the right of accused persons to be provided with
the evidence against them ‘

* The accused does not necessarily enjoy the presumption of innocence

* No evidentiary standard, such a "proof beyond a reasonable doubt", is
necessary to secure convictions

+ There is no role whatsoever provided for the judiciary in any phase of
process

* The only appeal available is to the Executive

* The accused may be convicted by a mere two-thirds majority and may be
subjected to the death penalty.

* No notice as to the particular offenses to be covered by the Executive
order. (The Order mentions only "acts of international terrorism", without
specifying the particular acts may consist in or in what sources of law
they are to be found.)

» Jurisdiction is assumed pursuant to an exercise of discrimination on
grounds of nationality of the offender. (United States nationals are exempt
from jurisdiction.)
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On 5 December 2001, the ICJ addressed a letter to President Bush
expressing deep concern that the establishment of military commissions could
serve to undermine the very principles they are aimed at protecting. The ICJ
pointed out that if the military commissions came into operation, as outlined
in the Executive Order as it stood, the United States would be in clear viola-
tion international standards relating to due process and fair trial, enshrined in
both human rights law (the ICCPR) and humanitarian law (Geneva
Conventions).

The ICJ/CIIL has had occasion all too frequently to question the indepen-
dence of military tribunals, both in structural terms, and as they function in
practice. The putative US military commissions have yet to come into opera-
tion and the regulations defining some of their essential attributes, the pro-
mulgation of which is left to the province of the Secretary of Defense, have
yet to be issued. Nonetheless, the prospect of the commissions give prima
facie cause for alarm. In the first instance, the commissions may be constitut-
ed of persons bereft of judicial training. In addition, military judges are sub-
ject to command discipline and lack basic protections that insulate ordinary
judges from undue influence, such as security of tenure. In addition, the pro-
ceedings of the commission may be closed, thus precluding scrutiny and
review not only by the judiciary, but also by the public. In this regard, it
should be stressed that it is a hallmark of a judiciary, operating under the rule
of law, that it not only be independent, but be seen to be independent. This
end no doubt will be difficult to achieve when those sitting in judgment are
not seen at all.

The authority and competency of the judiciary in the United States stands
to be eroded substantially should the plan to constitute military commissions
to prosecute terrorist offenders be effectuated. The Executive Order provides
that the military shall have exclusive jurisdiction with respect to offenses enu-
merated and that no remedy shall be available in any domestic or internation-
al tribunal. This restriction would eviscerate even such venerable principles
as habeas corpus and the right to appeal. Almost farcically, the only appeal
available to a detainee is to the executive, in the person of the Secretary of
Defense or President, the very official organ that will have initiated the prose-
cution,

A second aspect of the United States response that threatens to usurp the
function of the judiciary is the disinclination of the Government to apply to
detainees alleged to be members of the Afghan Taliban forces or el-Qaeda the
provisions of the Third Geneva Convention of 1949. Many of these detainees
were being held at the United States military base at Guantanamo Bay.
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" Article five of the Third Conventions provides that any doubts as to whether
detainees are entitled to protection under the Convention are to be resolved by
a competent tribunal, i.e., not by the President or members of his executive
cabinet. In addition, the fundamental guarantees under human rights law
apply to any persons under a State's jurisdiction. Therefore, detainees retain
the full range of due process and fair trial rights, including the rights to be
brought before a judicial authority, to be accorded the services of a lawyer
and to challenge the basis of their detention.

As expressed by the ICJ/CIJL group of experts in the above-mentioned
Policy Framework for Prevention and Eliminating Corruption and Ensuring
the Impartiality of the Judicial System, "the integrity of the judicial system is
cenfral to the maintenance of a democratic society. Through the judicial sys-
tem-the rule of law is applied and human rights protected.” When the actions
of state officials, especially those which may potentially infringe the rights of
individuals, are rendered beyond judicial review, the damage to the democrat-
ic fabric and the rule of law within that state is liable to be considerable.

Ian D. Seiderman

Editor
February 2002



ALGERIA

Judges and public prosecutors are not fully independent.
Political manipulation over the judiciary remains a prin-
cipal concern. The judicial system does not provide for
fair trials. Lawyers suffer continuous harassment by the
executive. A draft amendment to the 1991 legal profession
law was proposed by the Government in 2001. This
prospective amendment would serve to place lawyers
under the full control of the public prosecutor, thereby
undermining their independence.

lgeria is a republic, with the President as head-of-state. According to

the Constitution, the President has the capacity to appoint and dismiss
the Prime Minister, and may dissolve the Parliament. Although the
Constitution provides for Cabinet Ministers to be designated by the Prime
Minister, in practice the President has exercised substantial influence in
respect of such appointments. The legislature is bicameral, consisting of a
popularly elected lower chamber, the National Popular Assembly, and an
upper chamber, the National Council. One third of the National Council
members are appointed by the President, and the other two thirds are elected
by and from among the local Assemblies.

Abdelaziz Bouteflika, benefiting from widespread support by the military,
was elected President in April 1999. The 1992 state of emergency has
remained in force under Mr. Bouteflika's presidency, undermining many
constitutional provisions aimed at protecting the rights of citizens.

HumAN RiGHTS BACKGROUND

Although there have been notable improvements in the human rights situa-
tion, serious abuses have persisted in a number of areas, and the overall human
rights record of the country has remained poor. The Government has indicated
that it is treating allegations of human rights abuses seriously, yet has failed to
undertake meaningful and adequate investigations into many
allegations of extra-judicial killings, torture, ill-treatment and disappearances
involving security forces.
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The National Observatory on Human Rights, established by the
Government in 1999, was replaced in March 2001 by the National
Consultative Commission for the Promotion and Protection of Human Rights.
This institutional modification appeared to bring no fundamental change in
the mission and policy of the organ. No information in respect of the former
human rights body's nine-year action has thus far been made publicly avail-
able.

State officials have continued to benefit from a long-lasting impunity. The
1999 Law on Civil Harmony (Concorde Civile) and the January 2000 general
Amnesty Law have effectively extended impunity to members of armed
opposition groups. These laws provide insufficient clarity as to the require-
ments for benefitting from the amnesty and fail to provide for an independent
mechanism investigating individual cases. The legislation is aimed toward a
policy of reconciliation and has undermined the rights of victims to seek
redress for crimes committed by armed opposition groups. Although
the authorities have not provided precise figures as to the number of persons
amnestied or exempted from prosecution, government sources have indicated
that some 5,500 members of armed groups had surrendered between July
1999 and 13 Januvary 2000 alone. (For a detailed background on Algerian
amnesty laws, see Attacks on Justice, 10th edition.)

There was apparently some decrease in the number of extra-judicial
killings committed by security forces during 2000. However, killings
by armed groups increased by some 20 percent compared with 1999,
resulting in the deaths of more than 2,500 persons, many of whom were
civilians New cases of enforced disappearance were also reported in 2000.
The involvement of the security forces in the approximately 4,000 disappear-
ances committed since 1994 has yet to be clarified, despite pledges
by President Bouteflika to take action to solve such cases. In May 2000,
the Ministry of Justice claimed that 1,146 disappearances had been
clarified, but the Government has declined to provide a list of those cases. No
security force member has been prosecuted for involvement in disappear-
ances.

Despite constitutional and the legislative prohibitions on torture and other
cruel, inhuman, or degrading treatment, 'security forces continued to resort to
such practices when interrogating criminal suspects and persons accused of
involvement in violent activities. The security forces frequently arbitrarily
arrested and detained suspects incommunicado. The Government and
judicial authorities were also reportedly implicated in the operation of secret
detention centers. Under the 1992 Anti-terrorist Law, suspects may be held
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in detention for up to 12 days without charge, instead of the usual 48 hours,
and police are not required to have a warrant when making an arrest.

Although the Constitution prohibits discrimination based on sex, many
women continued to suffer legal and social discrimination. The 1984 Family
Code, essentially based on Shari'a, institutionalises a lawful status of inequal-
ity for women in family issues. President Bouteflika took a positive step
towards imptoving the status of women in the workplace in August 2000
when he increased the number of courts led by female judges. Women
remained specific targets for armed groups. Armed opposition forces were
said to have engaged in the practice of kidnapping women and holding them
captive for the purpose of rape and servitude. '

A 1992 state of emergency law and government practice has served to
severely restrict the rights of assembly and association. Political groups and
non-governmental organisations have often been refused legal registration
‘and permission to hold outdoor demonstrations. The Government repeatedly
has prevented public gatherings and has used force to disperse unauthorised
rallies, In June 2001, an indefinite ban on demonstrations was imposed in
Algiers, in response to widespread unrest. Following the killing of a young
boy in a police station near Tizi Ouzou, the capital of Greater Kabylia, a wave
of sometimes violent demonstrations took place in April 2001. Security
forces broke up the demonstrations brutally, killing dozens of citizens and
injuring more than 1,300 persons.

Independent newspapers appeared to cover politically sensitive issues.
However, self-censorship was widespread among journalists, in particular
with regard to criticism of the army. The Government continued to exert
influence on the press through its monopoly over both printing and advertis-
ing companies. Broadcast media remained under State control. In June 2001
the Government adopted an amendment to the Penal Code strengthening
prison terms and increasing fines for press offences. Under the new amend-
ment, a person who uses an expression deemed “offensive, insulting or
defamatory” to the President (article 144 bis) may be sentenced to imprison-
ment of three to twelve months. (The sentence may be doubled in the event of
a subsequent offence.) These sanctions may also be applied in cases of
defamation against “the Parliament, or one of its two houses, the National
Popular Army” and any “other institution or constituent body.” The 1966
Penal Code amendment law also stipulates that anyone offending the Prophet
and “les envoyés de Dieu” or denigrating Islam may be sentenced to a term of
3 to 5 years imprisonment (Article 144 bis 2).
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Jubiciary

The Government does not fully respect the independence of the judiciary
provided for under the Constitution. In August 2000, the commission set up
by President Bouteflika in November 1999 to review the functioning of the
judiciary presented a report, which has not been made publicly available.
Following the submission of the report, the President replaced 80 per cent of
the heads of lower courts and 99 per cent of those of higher courts. This mea-
sure appeared to be aimed mainly at creating the appearance of good will on
the part of the Government, although no essential reform was planned to
improve the judiciary. In practice, the judicial system remained slow and
inefficient.

JUDICIARY STRUCTURE

The Judiciary is composed of a Supreme Court, three’ Courts of appeal
and a system of lower courts divided among civil, criminal and commercial
courts. The jurisdiction of the military courts was previously limited to cases
of members of the military forces, but problematically has now been extend-
ed to include cases of civilians accused of state security crimes under the
state of emergency law.

The Supreme Court regulates the activity of courts and tribunals and the
State Council (Conseil d'Etat) regulates that of the administrative courts.
Conflicts over jurisdiction between the Supreme Court and the State Council
are reviewed by the Tribunal of Conflicts. A Constitutional Council examines
the constitutionality of treaties, laws and regulations and has the capacity to
nullify unconstitutional acts.

JupGES AND MAGISTRATES

Under legislation dating from 1989, the High Judicial Council is
responsible for the appointment, promotion and transfer of magistrates.
However subsequent decrees have curtailed the independence of the High
Judicial Council and reinstated broad powers to the Minister of Justice in
respect of the career of magistrates. Thus, judges and prosecutors have been
subjected to the will of the political organs and security of tenure is no
longer provided. The Algerian magistrature thus remains strongly influenced
by the Government. The resulting manipulation of magistrates has served to
undermine the right of individuals to a fair trial.
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The Government has issued orders according to which judges have been
unable to discharge and release suspects, even temporarily. Judges and prose-
cutors expressing their disapproval over judicial functioning or political
manipulation of the judiciary have been subjected to disciplinary sanctions,
suspension or transfer. Some judges were reportedly arrested and detained
following declarations or decisions contradicting government policy or
instructions.

Security forces frequently handled the cases of armed opposition suspects
in a violent and summary manner, thus preventing judicial due process. When
a suspect is brought to court, magistrates typically allow manifest irregulari-
ties, such as prosecution based on a declaration made under torture and sum-
mary investigation. '

LAWYERS

The capacity of lawyers to carry out their professional responsibilities in
court was strictly circumscribed by the authorities. Lawyers referring to
human rights, torture or manipulation of the judiciary were frequently subject
to severe sanctions. Government officials applied pressure to lawyers through
a range of measures aimed at hindering their work.

The legal profession is regulated by law 91-04 adopted in 1991.
Following the submission of recommendations to the Government by the
National Commission for Judicial Reform, a proposal to amend the 1991
law was drafted. If adopted, this text would clearly undermine the indepen-
dence of lawyers by placing them under the absolute control of the public
prosecutor. The proposed amendment provides for a judicial and police
inquiry to be undertaken prior to any inscription to the Bar. The powers
of the prosecution would increase substantially, in particular through the role
of the public prosecutor in disciplinary complaints lodged against lawyers.
Contravening the United Nations Basic Principles on the Role of Lawyers,
the draft amendment (by modification of article 48) empowers the
public prosecutor to institute proceedings against barristers with the
Disciplinary Council of the Order of Barristers. Moreover, the 13 Presidents
of the Algerian bars would be required to inform the public prosecutor of the
decisions of disciplinary councils draft article 53), and the state prosecutor
would be able to appeal against the decisions (draft article 54). The 1991
law had restricted transmission of disciplinary-related information and the
right to appeal disciplinary decisions to the Justice Ministry and the offending
lawyer.
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The provision requesting the President of a bar to be present when police
search the office of a lawyer would be removed from article 80 of the 1991
Law, opening the door to further abuses of professional secrecy. The draft
text also severely curtails the right of lawyers to freedom of expression.
Lawyers would not have the right to communicate any case-related informa-
tion to the general public (draft additional article 79 bis). Moreover, they
would be prohibited from boycotting or withdrawing from a court hearing
(draft additional article 87 bis). It was reported that sanctions to punish the
violation of this provision would include sentences of imprisonment.

The adoption of this draft amendment would seriously damage the inde-
pendent functioning of the legal profession and overall administration of jus-
tice in Algeria. On 30 June 2001, the President of the National Union of
Algerian Bars addressed the Justice Minister in order to express the concern
of the Bar over the threats posed by the draft amendment to the legal profes-
sion law.

CASE

Sofiane Chouiter [lawyer, member of the Algerian League for the
Defense of Human Rights (Ligue algérienne de défense des droits de
I'homme)]: Mr. Chouiter has been subject to harassment since 24 February
2000. Police officers have been following him on a routine basis, thus severe-
1y restricting his ability to carry out his professional duties.



ARGENTINA

Although the military's position has become less tolerant,
some judges took steps to bring to justice persons responsi-
ble for human rights violations that occurred during the
rule of the military juntas. The judiciary from Buenos Aires
province found itself under political pressure from the
provincial executive in the context of increasing criminality.
Following the same trend, new laws granting enhanced
powers to the police were adopted in order to combat
crime. The judiciary has not been able to exercise a proper
judicial control over cases of police brutality. The Law of
Defence of Democracy, which denies the right to appeal,
continued to be in force. The Federal Prosecution has
adopted additional elements of an adversary system.

BACKGROUND

The Federal Constitution, most recently amended in 1994, provides for
a constitutional, representative and federal republic. Each of the
23 Argentinean provinces and the capital Buenos Aires has its own constitu-
tion. The President, who is elected by popular vote for a four-year term and
allowed to stand for re-election only for one additional period, exercises the
Federal Executive power. The President is chief of State, head of the
Government and responsible for administration.

A bicameral Congress exercises the federal legislative power. The legisla-
ture has been in transition since the adoption of a 1994 constitutional amend-
ment. The Chamber of Deputies is constituted of 257 deputies, who are
elected for a renewable four-year term. Half of the Chamber of Deputies is
replaced every two years. The 72-seat Senate is elected for a six-year term.
Every two years one third of the Senate is renewed. Those elected to the
Senate in the 2001 were assigned at random to serve either a two-year, four-
year, or full six-year-term, beginning a rotating cycle under which one third
of the body is renewed every two years. The administration of justice is
reserved to a court system.

President Fernando de la Riia assumed power in December 1999, leading
the Alliance (Alianza), a centre-left coalition between the Radical Civic
Union (UCR) and the Front for a Country with Solidarity (FREPASO)
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parties. In October 2000, the Vice-president, Carlos Alvarez, resigned follow-
ing differences with President de la Ria over how to handle a Senate bribery
scandal, which allegedly involved some of the members of the cabinet.
However, his FREPASO party remained loyal to the Alliance. On 29
December 2000, a federal judge issued a lack of merit ruling related to the
charges against the senators. In October 2001, Congressional elections were
held in Argentina. The Peronist opposition party became the largest party
both in the Senate and in the Chamber of Deputies. The new composition in
the Federal Congress would possibly reduce the Government's power to carry
out further economic reforms.

The Argentinean economy continued a three-year slump, during which
unemployment has risen to 15 per cent. The Government undertook efforts to
assure investors it could make payments on its US$ 130 billion debt. In June
2001, President de la Rua presented a plan, the second since December 1999,
for cutting spending and increasing taxes in order to reduce the country's bud-
get deficit. Despite initial opposition to reductions in state pensions and
salaries from the Peronist party, the reforms were approved on 30 July 2001.
Large popular demonstrations throughout the country ensued and threats of
debt default, devaluation and flight of capital from the country persisted.

HumanN RicHTS BACKGROUND

On 8 February 2001, Argentina ratified the treaty for an International
Criminal Court.

Extrajudicial killings, torture and disappearances carried out by the police
were reported throughout the period, some of these resulting in the death of .
the victims. Cases of killings and disappearances involving police officers
were also reported. In August 2000, Guillermo David San Martin, President
of the Buenos Aires provincial Supreme Court, asked the Minister of Security
to take measures to stop the torture of minors in police stations. According to
a report by the government adviser for minors in San Isidro, allegations of
beatings of minors in police stations doubled in the first seven months of
2000, reaching a total of 159 cases.

Police used violence against demonstrators on several occasions during
this period. On 19 April 2000, members of the Federal Police reportedly
attacked a demonstration against labour reforms, wounding 35 demonstrators.
In 2000, in Salta and Corrientes provinces, provincial police efforts to break
up demonstrations resulied in the death of three demonstrators. A number of
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attacks and threats were made against journalists, especially in the Santiago
del Estero Province. A fake bomb was placed under the car of a journalist of
the periodical El Liberal, which had accused the provincial government of
Carlos Judrez (Peronist - currently ruling the province for a consecutive fifth
term) of trying to ruin it. The newspaper La Voz del Interior also reported that
his .correspondent in Santiago del Estero received threats indicating that he
should desist from criticizing the Governor.

In September 2001, fifteen former police officers and five others went on
trial, accused of abetting the 1994 bombing of the AMIA, an Israeli-
Argentinean association, in Buenos Aires, which claimed 86 lives. The sus-
pects are accused of supplying the stolen car used in the attack and face a list
of other charges, although none of the suspects is suspected of direct involve-
ment in the bombing. Those facing the most serious charges could get a maxi-
mum of 25 years if convicted. Heading the list of defendants is Juan José
Ribelli, a former Buenos Aires provincial police chief, who is accused of
directing a remarkably profitable band of police officers.

RecomMENDATIONS OF THE HUMAN RicH1S COMMITTEE

In October 2000, the UN Human Rights Committee (HRC) examined
Argentina's third periodic report on its implementation of the International
Covenant on Civil and Political Rights. CCPR. The HRC highlighted, among
others, as subjects of concern:

+ The uncertainty over the status of Covenant rights in domestic law. The
Committee recommended clarification on the State Party's statement that
the Covenants are applied in a manner that is “complementary” to the
Constitution.

« The fact that many persons who are covered by the amnesty laws continue
to serve in the military or in public service, with some having enjoyed
promotions.

» Severe overcrowding, poor quality of basic necessities and services,
including food, clothing and medical care, and abuse of authority render
prison conditions an impediment to meeting the Covenant's standards.

» Allegations of practice of torture and ill treatment by police officials and
the fact that this phenomenon is not adequately addressed by the State.

e Attacks on human rights defenders, judges, complainants, participants in
peaceful demonstrations and members of the media.



Attacks on Justice, eleventh edition 26

IMmPUNITY

Beginning in 1973, a progressive deterioration of the rule of law took
place with the fight against violent guerrilla organisations operating at the
time serving as the pretext for the decline. State policies involving gross,
systematic and widespread human rights violations were conducted
through criminal actions by the organisation known as AAA (the Argentinean
Anti-Communist Alliance). Targets of these actions included dissident
labour unions and universities. A number of repressive laws were adopted
with many State functions being effectively ceded to the armed forces. This
process culminated in the coup d'état of 24 March 1976. During the
seven years that followed the coup, the ruling military junta was responsible
for a massive number of human rights violations, which, according to some
legal analysts, may have attained the level of crimes against humanity.
Included among the abuses were some 8,960 cases of disappearances.
Alleged members of “subversive organisations”, their sympathisers, associ-
ates, relatives or anyone perceived as a potential opponent of the Government
were the targets of the military junta's repressive policies. Congress was dis-
solved, the state of siege imposed by the previous government was renewed,
legal guarantees were disrespected and formal arrests were replaced by
abductions.

In 1983, the state of siege was lifted and a civilian government, headed by
President Raiil Alfonsfn, was installed through free elections. A number of
high-level military officials, including members of the military junta, were
criminally prosecuted and convicted during the 1980's for their abuses.
However, most of military human rights violators were protected under broad
amnesty laws adopted between 1986 and 1987, namely, the Full Stop Law
(Ley 23.492) and the Due Obedience Law (Ley 23.521). A number of par-
dons issued by then-President Menem in 1989 and 1990 freed those who had
been convicted. Although the “Due Obedience” and “Full Stop” laws have
been repealed by the Parliament, the effects of the legislation have not been
annulled. Investigations into amnesty-covered human rights abuses may be
carried out (Truth Trials), but can not lead to criminal convictions. The so-
called “Truth Trials” (jucios por la verdad), carried out since 1995, have as a
purpose to provide relatives of victims with the truth of what happened to
their family members.

Despite the amnesty laws, the Argentinean judiciary has called to account
eleven former military officials, including the President of the first military
junta Jorge Rafael Videla, involved in cases of disappearance of children, a
crime explicitly excluded from the amnesty laws. In 2000, General (retd.)
Santiago Riveros was placed under house arrest, having been accused of
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involvement in the theft of babies born in the Campo de Mayo military hospi-
tal.

In July 2001, Jorge Rafael Videla became the first former Latin American
leader to be indicted for participation in Operation Condor, the joint repres-
sive missions carried out by the Southern Cone dictatorships in the 1970's and
1980's. Videla is accused of participating in an illicit association created to
kidnap, torture, assassinate and disappear individuals and commit other relat-
ed crimes. The indictment also includes an embargo of one million dollars
against Videla. The former dictator's attorneys maintain that the sentence he
received in 1985 immunises him from undergoing a new trial for the crimes
committed by his Government. Argentine federal judge, Rodolfo Canicoba
Corral posited as legal grounds in moving forward on the case the theory that
“forced disappearance” is a crime that is ongoing until the fate of the victim is
known. As such, it is not included among the crimes falling under the
amnesty laws in Argentina. Although the personal situation of Videla may not
change if he were to be found guilty in this case, the jurisprudence establishes
a precedent that may be used in similar cases involving military officers who
still have not been judged.

Taking into consideration that the crimes committed during the military
juntas constitute crimes against humanity and that these offences also affected
foreigners, several countries have started proceedings in order to bring to
account military personnel allegedly involved in these crimes. Spanish,
Italian, French, Swedish and German courts have issued international war-
rants of arrests against several former and current army officers and have
asked the Argentinean Government to allow the extradition of these persons.
The Government has repeatedly refused to carry out any extradition, arguing
that these persons have already been judged (ne bis in idem) and on the
grounds of territoriality.

An Argentinean judge requested that former Chilean military
leader Augusto Pinochet be extradited to face investigations regarding his
alleged participation in the assassination of Gen. Carlos Prats and his wife,
who were killed by a car bomb in Buenos Aires on 30 September 1974.
Chilean General Enrique Arancibia was sentenced to life imprisonment for
the murder.

LeGal CHALLENGE OF AMNESTY Laws

On 6 March 2001, Federal Judge, Gabriel Cavalld, took an important step
towards stemming impunity for crimes against humanity committed during



Attacks on Justice, eleventh edition 28

the military regime. Judge Cavallo was in charge of the case involving an
eight-month girl, Claudia. Poblete, who in 1978 was allegedly kidnapped
by former police agents together with her parents, Gertridis Hlaczik
and Jose Poblete. Judge Cavallo declared the “Due Obedience” and “Full
Stop” laws to be “unconstitutional and invalid” and proceeded to prosecute
the defendants both for kidnapping the child and for the disappearance and
torture of her parents. The Federal judge decided not to apply the
amnesty law by exercising the constitutional control powers that judges
have within the Argentinean legal system when dealing with cases
involving constitutional rights. Although Judge Cavallo's decision only
directly affects this particular case, it represents an important judicial
precedent in the combat against impunity. On November 9, 2001, the three-
judge Federal Criminal Court (Sala II en lo Criminal y Correccional
Federal), unanimously confirmed Cavallo's decision both in regard to the
charges, which the court considered to be crimes against humanity, and
with regard to the amnesty laws, which it also regarded as unconstitutional
and without legal effect. As the present report was being finalised, the
defendants were expected to appeal to the Criminal Appellate Court,
but the Supreme Court will eventually decide conclusively on the validity
of the amnesty laws. If the Supreme Court confirms the nullification
of the amnesty laws, it will both invalidate the application of the law in the
concerned case and also overturn rulings issued while the laws were in
force.

The ICJ, together with Human Rights Watch and Amnesty International
submitted to the judge of the Federal Criminal Court an amicus curiae
(friend of the Court) on the incompatibility of the amnesty laws with
international law and, particularly, with Argentina's obligation to prosecute
and convict those responsible for serious human rights violations. The
amicus curiae concluded that the full stop and the due obedience laws consti-
tute a violation of the international obligation of Argentina to guarantee
effective remedies for the victims of human rights violations and their rela-
tives; that the judicial rulings based on these laws are not valid and cannot
serve as arguments for impeding prosecutions of these crimes; that the dero-
gation of the mentioned laws by the Argentinean Parliament does not comply
with international law; that Argentina cannot use domestic law in order to
avoid compliance with international obligations, since to do so would violate
the pacta sunt servanda principle; and that the national tribunals have the
obligation not only to abstain from applying the amnesty laws, but also to
annul them in order to fulfil Argentinean international human rights obliga-
fions.
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In October 2001, Judge Claudio Bonadio became the second magistrate to
challenge the country's amnesty laws. Judge Bonadio charged a former head
of the Argentine Navy with stealing property from persons who disappeared
during the military regime.

ArMY'S ATTEMPTS TO STOP JUDICIAL PROCEEDINGS FOR PAST
Human RIGHTS VIOLATIONS

Changes in the high command of the armed forces have meant a setback
regarding the attitude of the military toward human rights cases for past
human rights violations. Regarding the “truth trials”, the army has exercised
pressure on the Government to eliminate them. In the context of these trials,
many military officers have been asked to declare under oath. Due to the
resistance of some army members to declare and because some testimonies
have been clearly inaccurate, some army officers have been detained. The
Secretary General of the Army, General Eduardo Alonso, visited the detained
military officers in several provinces in order to express the army's support
for them.

Another strategy of the armed forces has been to try to transfer
jurisdiction over cases of disappearance of children to the military
tribunals. In August 2000, the Supreme Court refused the Supreme Council of
the Armed Forces' petition to transfer jurisdiction over the Santiago
Riveros case, mentioned above, to the military tribunals. Furthermore,
there were attempts from the Buenos Aires city judiciary to hold
jurisdiction over “truth trials”, apparently with the army's backing. In
November 1999, in the context of a case before the Inter-American Court
of Human Rights (IACHR), the Argentinean Government had agreed to
guarantee the “right to the truth”, to legally recognise it and to maintain the
jurisdiction of federal chambers in such cases and of federal first instance
judges in cases of disappearance of children. Therefore, the Army's attempts
to transfer jurisdiction in these cases contravene international obligations of
Argentina.

Finally, there have been attempts to establish a roundtable, mesa de didlo-
go, as an alternative to justice. Proposals for a mesa de didlogo were inspired
by a similar body created in Chile. The Chilean roundtable is the result of an
agreement between the Chilean Government and the armed forces in which
the latter committed themselves to collaborate in finding information on the
whereabouts of the disappeared. Anonymity was ensured to those who pro-
vided information.
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Jubiciary

The Constitution provides for an independent judiciary. However, its
processes are sometimes subject to political influence and inefficiencies.
Delays, backlogs, changes of judges and an inadequate administrative support
were reported during the period under review.

STRUCTURE

The judiciary is organised as a federal and provincial system. Provincial
constitutions must comply with the principles and guarantees provided in the
federal Constitution. The federal judiciary is composed of a Supreme Court,
which exercises jurisdiction throughout the territory, and appeals chambers
that have jurisdiction over judicial districts. There are also judges of first
instance for criminal and civil and other matters.

Each province of the Federation organises its judiciary in accordance with
its own constitution. The structure of the provincial judiciaries comprises a
High Court, as the highest court in the province, and lower courts. These have
jurisdiction over civil, criminal, labour and fiscal matters reserved for the
provinces. In several provinces, its judiciaries are subject to the political and
economic influence of powerful local families and political groups. An exam-
ple is San Luis province (see Attacks on Justice 2000, in which local institu-
tions, including the judiciary, collapsed, In Corrientes, the federal
government had to suspend local institutions, impose direct rule and appoint
an intervening committee. The head of the committee temporarily susperded
the security of tenure of all provincial judges and ordered a new process of
evaluation of the High Tribunal of the Province. In December 2000, the
President was granted authorization by the Congress to continue ruling
Corrientes directly and to suspend the three branches of power in the
province. Finally, in the October and November 2001 elections, new local
authorities were elected and the normal institutional life of the province was
restored.

In Santiago de Estero province, the lack of independence of the vjudic’iary,
due to the prolonged hegemony of a single political group, is one of the main
sources for the its poor human rights record.

In Buenos Aires province, the executive power attempted to act on several
occasions against the independence of the judiciary, in the context of the high
criminality the province suffers. Press statements, from the Governor, Carlos
Ruckauf, accused the judiciary of “having a weak attitude with regard to
criminality”, and “of being in favour of freeing murderers”. Furthermore,
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judges who contravened the provincial executive's interpretation criteria were
threatened with facing eventual judgements against them. The Association of
Magistrates of Buenos Aires labelled the executive's statements as “an inad-
missible interference in the functions of the Supreme Court of Buenos Aires
Province”.

OFFICE OoF THE PUBLIC PROSECUTOR AND OF THE PUBLIC
DEFENDER (MINISTERIO PUBLICO)

. The Office of the Public Prosecutor (Ministerio Piblico Fiscal) and the
Office of the Public Defender (Ministerio Piblico de la Defensa) are part of
the Ministerio Pdblico. The Public Ministry is an independent organ with
functional and financial autonomy. The Public Prosecutor's office has the
power to start criminal investigations and to participate in the prosecution of
offenders. However, its powers are restricted by a code of criminal procedure
that follows an inquisitorial system of criminal justice, limiting the role of the
Public Prosecutor and giving the investigating judge (juez de instruccidn) the
control of the investigation stage. Article 196 of the Criminal Procedure Code
provides that the investigating judge may delegate his function to the prose-
cutor. ‘

Several legal reforms occurred aimed at implementing a more adversary
system. Law 24.826 establishes that in cases in which an individual is cap-
tured in flagrante, and where in principle it is not mandatory to apply preven-
tive detention measures, the prosecutor shall be in charge of the investigation
(amending article 353 bis of the Criminal Procedural Code). Law 25.409 pro-
vides that prosecutors shall be in charge of the investigation of cases in which
the author is unknown (Modifying Art 196 bis, ter and qudter of the Criminal
Procedural Code).

The Office of the Public Prosecutor is composed of prosecutors who func-
tion before the different level courts. The national executive, following ratifi-
cation by two thirds of the Senate, appoints the Attorney General. Other
General Prosecutors are appointed by the President and ratified by the Senate
from a list of three candidates presented by the Attorney General The
Attorney General's list is integrated through a public contest. The Office of
the Public Defender has the duty to exercise public defence and to carry out
all actions directed toward defending and protecting human rights. It is head-
ed by the Public Defender. The Public Defender and the officers of this
agency are appointed in the same way as its counterparts in the Office of the
Public Prosecutor.
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Members of the Public ministry enjoy security of tenure while on good
behaviour and as long as the officer is less than 75 years old. Removal proce-
dures against the Attorney General and the Public Defender must comply
with articles 53 and 59 of the Constitution. Other officers may only be
removed by a Judgement Tribunal (Tribunal de Enjuiciamento) due to bad
performance, grave negligence and for intentionally committing crimes as
stipulated under Law 24.946.

ADMINISTRATION

The 1994 constitutional amendments provided for the establishment of the
Council of the Magistracy (Consejo de la Magistratura). In 1999, the imple-
menting legislation passed and in the same year the Council began its work.
The Council of the Magistracy is composed of 20 members elected by
different constituencies: the judiciary, Congress, lawyers associations, the
executive branch and the academic and scientific community. They serve
for a period of four years, renewable only once. The Council has authority
to appoint the Administrator-General of the judiciary, to initiate investigations
and to bring judges before an impeachment jury (jurado de enjuiciamienio),
to organise and oversee the education of the judiciary, to introduce training
programmes and to select candidates for federal judgeships. The Council is
divided into four sub-committees with four distinct functions: selection and
training of magistrates, discipline, accusation and administration.

The Council of the Magistracy is in charge of the resources of the judicia-
ry. A constitutional provision guarantees that judges will receive a salary as
compensation for their work, which cannot be reduced while they remain in
their posts. The judiciary submits a budget that is sent to parliament for final
approval after having been examined by the executive.

Appointment and Security of Tenure

The President has the power to appoint the justices of the Supreme Court
with the consent of two thirds of the Senate. The President also appoints
judges for the lower federal courts following the submission of a list of candi-
dates by the Council of the Magistracy. All judges enjoy life tenure until
the age of retirement. In 1999, The Council started to select candidates for
judicial vacancies in several parts of the country. Nonetheless, it still does not
function fully; the number of judicial vacancies has increased, although some
of the vacancies for first and second instance judges have been filled during
the second half of 2001,
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Article 13 of Law 24.937 of the Council of the Magistracy elaborates a
long procedure for the selection of candidates for judgeships other than
Supreme Court justice positions, including pre-selection by a jury composed
of judges, lawyers and law professors, and a favourable vote by the whole
council before the candidate is inciuded in the list to be submitted to the
President.

Removal Procedures

The removal of Supreme Court justices is carried out by Congress through
a political trial (Juicio Politico). The Chamber of Deputies has the power to
accuse Supreme Court justices before the Senate on the grounds of having
wrongly performed their functions or having committed a crime. The Senate
decides on the removal of the implicated justice by a two-thirds majority
(Article 59 of the Constitution). Political trials are characterised as being
extremely slow.

The Council of the Magistracy has the power to initiate investigations as
well as to formulate charges against judges of the lower courts before the
impeachment jury (jurado de enjuiciamiento). The removal is decided by
this jury, which is composed of representatives of the judiciary, the legisla-
ture and lawyers associations, after a procedure that affords due process to
and respects the right of defence of the accused judge (Article 25 of Law
24.937). The final decision of the jury, however, cannot be challenged. Only
a request to the jury to clarify its decision is permitted (Article 27). However,
proceedings against judges of lowers courts that started before the 1999
establishment of the Council are still carried out by Congress through a politi-
cal trial (Juicio politico), which, as mentioned above, distinguished for being
slow. ‘

During the period under review, a number of federal judges were subject-
ed to disciplinary proceedings and some of these were suspended or dis-
missed from their posts, mostly on charges of misconduct. Most of these
proceedings were perceived as being in compliance with constitutional provi-
sions.

LecAaL REFoRMS TO FIGHT CRIMINALITY

During the period under review, the Government passed legislation with
the alleged purpose of fighting the worrying criminality rates Argentina
faces. The new laws, directed at hardening the State's position with regard to
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criminality, have been criticised for being an inappropriate response to a
legitimate public concern.

Law 24.390, known as the “two for one” law, was modified during the
period under review. The modified law was a response to the grave problem
the Argentinean judiciary faced regarding the length of judicial proceedings
and the fact that the prisons were full of persons who had not been sentenced.
Law 24.390 provided that preventive detention should not be longer than two
years, and that only ‘exceptionally could it be prolonged for one additional
year. Furthermore, the “two for one” law established compensation for those
that had suffered preventive detention for more time than provided for by
law. For these persons every extra day spent in preventive detention would
be counted double at the moment of computing the prison term, if the defen-
dant were found guilty. This was supposed to be a provisional and exception-
al measure, however it became the general rule, as pre-trial detention
continued to constitute a significant problem in the Argentinean criminal jus-
tice system. The only consequence was that sentences became shorter. As a
response to the common criminality the country suffers, Law 25.390 was
passed to modify Law 24.390 and eliminate the “two for one” system. The
new law continued to establish two years as the maximal pre-trial detention
term, however it did not provide for any consequence in case the term had not
been respected.

Law 25.434 introduced substantial changes in the Code of Criminal
Procedures CPPN (Cddigo de Procedimiento Penal Nacional). It was also a
response to the concerns arising from the criminality Argentina faces. The
new law modifies article 189 of the CPPN by giving powers to police officers
to ask suspects caught in flagrante for information about relevant circum-
stances in order to “direct the immediate continnation of the investigations”
without following the formalities that are necessary in any declaration given
to a judge. Although the new law establishes that these declarations will not
have validity at any trial, it is possible that these declarations may be consid-
ered in the proceedings through the testimonies police officers. Law 25.434
also allows the police to carry out searches of persons without judicial war-
rants in any case, and not only in urgent cases, as was provided for in the for-
mer system. The same was provided regarding police powers to undertake
searches of cars. Law 25.434 also broadened the power of the police to
amplify or change the purpose of the search of a house if there is evidence
that a crime other than the one that originated the search was committed.
Several Argentinean NGOs have considered the new laws to be unconstitu-
tional and in breach of the international human rights obligations of
Argentina.
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INEFFICIENT JUDICIAL CONTROL OVER POLICE IRREGULARITIES

Although there are cases in which judges and prosecutors exercise a prop-
er judicial control, judicial investigations of brutalities committed by the
police are commonly considered to be at least unsatisfactory.

Two patterns have been identified in the inefficiency of judicial control.
The first involves cases in which the judiciary does not investigate evidence
against police officers. Judicial officers once confronted with a case in which
a person has been injured or killed as a consequence of police actions, do not
carry out investigations directed toward establishing the probable responsibil-
ity of police officers. On the contrary, the police's version of the facts many
times is considered to be enough. Private investigations, searches undertaken
by relatives and even contradictions in the statements of the police have

all highlighted the fact that probable police brutality has not been properly

investigated. :

Another pattern which highlights the inefficient control over police irregu-
larities, is that judicial officers do not investigate actions by the police direct-
ed toward covering up irregularities. There have been several cases in which
police officers, after having committed a crime, carry out serious irregulari-
ties and unlawful acts with the purpose of covering up their own crimes.
These acts have become clear once the proceedings have started and, many
times such acts are not properly investigated and punished by judges. Death
threats against lawyers of the victims are one of the most common modalities
of police irregularities and, as with other irregularities, generally have not
been properly addressed by the judiciary.

Law oF DEFENCE OF DEMOCRACY (Law 23.077)
AND THE DENIAL OF THE RIGHT TO APPEAL

Argentina continued to disregard its international obligations under the
Inter-American Convention on Human Rights and the International Covenant

on Civil and Polijtical Rights. In its Report No 55/97, the Inter-American_

Commission of Human Rights (IACHR) recommended that Argentina correct
the incompatibility existing between the Law of Defence of Democracy and
the country’s obligation under the Convention to provide the judicial guaran-
tee of the right to appeal for persons tried under Law. 23.077. This law
provides that trials should start in a second instance court, thereby impeding
the fulfilment of the right to appeal. The IACHR issued this recommendation
as part of its ruling in a case involving members of the “All for the Fatherland
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Movement” - MPT (Movimiento Todos por la Patria). MPT members were
judged under the aforementioned law following events of 1989 in which a
group of them carried out an armed attack against military barracks of the
Third Mechanised Infantry Regiment in La Tablada, Buenos Aires Province.
The persons involved in these acts received sentences from ten years to life
imprisonment.

During the period under review, the legislature carried out attempts to
amend the law and recognise the right to appeal of the Tablada prisoners. The
most important attempt was the bill presented to the Chamber of Deputies in
August 2000, however these efforts have not been successful and at the
moment the law continues to be in force. Following a presidential decree on
commutation of sentences, most of the prisoners involved have been released
on parole or freed permanently.

CASES

Carlos Varela, Diego Lavado and Alejandro Acosta [lawyers]: On 31
October 2000, the three lawyers allegedly faced harassment for having taken
on two cases in which police officers were accused of killing persons in their
custody. In June 2000, defamatory statements about the lawyers were distrib-
uted in the press. In August 2000, the three received threatening phone calls
and on 24 October 2000, their offices were broken into and files stolen. An
anonymous phone call later claimed that Mendoza police investigators were
responsible for entering the office. Criminal investigations started to identify
the perpetrators of these acts and the police pledged to patrol the area at night
and during weekends in order to provide better security.

Matilde Bruera [lawyer]: Ms. Bruera is a lawyer in Rosario (Santa Fe
province) engaged in the fight to end impunity for persons guilty of police
brutality and of serious violations committed during the military junta. In July
2000, Ms. Bruera received a parcel in her office, inside of which was a
hollowed-out book containing a 450-gram block of explosives, a battery, and
cables. The parcel did not include a detonator, but carried the message
“rest in peace”. During the investigation, the police discovered the phone
number from which the death threats had come, but it turned out to be that of
Mzr. Daniel Luna, a colleague of Ms. Bruera. After denouncing the manoeu-
vre to the investigating judge, Mr. Luna received a package on 17 November
2000, with the sender's name identified as that of Ms. Bruera. Mr. Luna
called the police and a detonator and an incendiary device were found, which
could have wounded him very seriously. On 7 November 2000, Ms. Bruera
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also received a letter saying: “Bruera, we are going to kill you with a bullet to
the head”. In December 2000, Ms Bruera demanded protection from the
Argentinean authorities.

Ms. Bruera ultimately denounced the campaign of threats directed at her
and her colleagues, in particular death threats issued against lawyers Juan
Robert Coria, Lindolfo Bertinat, Victor Garavelli, Juan Lewis and Maria
Eugenia Caggiano, who heads the Argentine Workers' Centre (CTA) in
Rosario.

Maria Romilda Servini de Cubria [judge]. Ms. Servini and her judicial
secretary allegedly received death threats in May 2001. Apparently, the
threats were related to the investigations carried out by these judicial
officers regarding the kidnapping of children during the Argentine “dirty
war” (1976-1983). Ms. Servini ordered the preventive detention of former
navy Captain, Alfredo Astiz, in preparation for his eventual extradition
to Italy. An Italian Court requested the detention of Astiz and probably
will ask for his extradition for the alleged kidnapping and disappearance of
three persons of Italian ancestry disappeared in Argentina in 1976 and 1977
respectively. In January Astiz publicly admitted his participation in the killing
and kidnapping of people regarded as enemies of the military regime.

Mariano Mansilla [lawyer]: Mr. Mansilla is a founding member of the
Argentine Committee for Legal Action. In May 2001, the High Court of
Neuquén province took a decision to request the local Bar Association to
sanction Mr. Mansilla. These sanctions will not allow Mr. Mansilla to exer-
cise his profession. Harassment against Mr. Mansilla allegedly started the day
after he came back from Geneva (Switzerland) where he denounced the
alleged Argentine State policy of discrimination against Mapuches and immi-
grants. Once he returned, Mr. Mansilla gave an interview to a newspaper
in which he expressed his opinion concerning cases he had handled and criti-
cised the Government and the Nequén judicial authorities. It is feared that the
Court's decision was in retaliation against the opinion expressed by
Mr. Mansilla in the newspaper.

Maria Dolores Gomez [Public Defender]: Ms. Gémez works as a public
defender in the Judicial Department of San Isidro, in Buenos Aires province.
As part as discharging her functions, she reported that prisoners were continu-
ously beaten and put in isolation cells, known as “buzones”. These are very
small rooms that many times lack any kind of light. The conditions of these
cells violated basic human rights. Public Defender Gémez denounced this sit-
vation and filed an habeas corpus petition, which resulted in the closing of
these cells and the transfer of the prisoners located there to other locations.
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Later, Ms. Gémez continued to act on behalf of prisoners who suffered tor-
ture in prison.

‘On 30 March 2001, two men attacked Ms. Gémez. She was punched
twice, though nothing was stolen from her. Between December 2000 and
February 2001, Ms. Gémez received anonymous phone calls, the person who
called always hanging up as soon as the phone was answered. On 14 May
2001, Ms. G6mez received information from a prisoner, Ramén Solari, who
told her that the chief of Unit 29 and an official of Sierra Chica (another
prison) had intentions of doing something against her. According to
Mr. Solari, he had been in Unit 29 and had heard what the chief of this
unit, Mr. Barrios, had said about the Public Defender. The Unit's director
started to mention the names of all the people who had been released due to
the habeas corpus petition filed by Ms. Gémez and he insulted her. He said
however that she should not be cause for worry, as she was going to receive a
“little gift” in the coming days. The director added that when Ms. Gémez
disappeared, everything would return to normal again. Mr. Solari also men-
tioned that the director of Unit 29 had a folder with pictures of the public
defender leaving her house and office. The Director of U-29 also allegedly
had a list of all detainees on behalf of whom Ms. Gémez had filed kabeas
corpus petitions.

On June 2 2001, the El Clarin and La Nacién newspapers reported that a
prisoner, Melchor Romero, had been offered early release by the director
of the Prisons System of Buenos Aires (Servicio Penitenciario Bonaerense),
Mr. Bagnasco, in exchange for carrying out an attack against one of the pub-
lic defender's family members. “Just shoot him twice, do not kill him, it is
just to scare him, to make the mother stop messing with the Servicio”, was
the deal offered to Mr. Romero. The Centre for Legal and Social Studies
(CELS), an Argentinean human rights NGO, asked the IACHR to issue pre-
ventive measures requiring Argentina to protect Ms. Gémez. The IACHR
granted these and asked the Argentinean Government to take the necessary
steps to protect Ms. Gémez and her family, and to bring those responsible for
these attacks against her to justice. ’

Ana Maria Careaga [judge]: Ms. Careaga was dismissed in December
1998 following an impeachment procedure that did not afford her due
process of law (see Attacks on Justice 1998 and 2000). In December 1999,
with the arrival of the newly elected government, authorities in the Interior
Ministry appointed her as a member of the High Tribunal in Corrientes
province. The appointment also put aside a decision barring Ms Careaga from
any public posts for 15 years, thereby rehabilitating her. During the period
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under review, Ms. Careaga also filed a petition before the San Luis High
Tribunal asking it to review the removal decision, but this petition was dis-
missed. Furthermore, several criminal cases remain open against Ms. Careaga
and her position in the Corrientes judiciary is expected to be come to an end
soon.

Adriana Gallo de Ellard [judge]: Ms. Gallo was dismissed from her post
as a judge in San Luis Province and barred from public service for eight years
in November 1998 (see Attacks on Justice 1998 and 2000). During the period
under review, Ms. Gallo was appointed as a member of the High Tribunal in
Corrientes province. Ms. Gallo filed a petition before the San Luis High
Tribunal asking for the dismissal decision against her to be revoked. The San
Luis High Tribunal rejected this petition. Ms. Gallo proceeded to file a peti-
tion before the Federal Supreme Court.

o



AUSTRIA

Concern has arisen recently about the independence of the
judiciary in Austria. An indicator of this concern was an
open letter that was signed by two thirds of all judges and
public prosecutors of the country. Allegations have also
been brought to light about attempts of certain politicians
to influence the course of justice in ongoing trials. The role
played by the current Minister of Justice, Dieter
Bohmdorfer, has also subject of some public debate.

Austria is a democratic republic and federal state, composed of nine
autonomous states (Ldnder). Austria was annexed by Nazi Germany
in March 1938 and liberated and occupied by the victorious Allies in 1945,
The Provisional Government reinstated the Constitution which had been in
force before the parliamentary democracy in Austria was suspended in 1933.
A June 1946 agreement provided that the Austrian Government receive quali-
fied authority over the entire country, including the right to legislate and to
administer the laws. Austria's full sovereignty was restored on 15 May 1955,
when the four Allied powers signed the State Treaty formally re-establishing
the Austrian republic. The legislature adopted a constitutional provision on 26
October 1955 declaring Austria's “permanent neutrality.” Subsequent to a ref-
erendum, Austria joined the European Union on 1 January 1995.

The Federal President (Bundesprdsident) is the head-of-state, and is
directly elected by popular vote for a term of six years. The current Federal
President, Thomas Klestil, has been in office since 1992. The head of govern-
ment is the Federal Chancellor (Bundeskanzler). The President appoints the
Federal Chancellor and the other members of the cabinet pursuant to the
Chancellor's recommendation. The Federal Chancellor, in office since 4
February 2000, is Wolfgang Schiissel.

The Federal Assembly (Bundesversammlung) is Austria's legislative
branch. This bicameral parliamentary system comprises the National Council
(Nationalrat) and the Federal Council (Bundesrat). The National Council is
the lower house of parliament and has 183 seats. The members are elected
every four years by direct popular vote. The Federal Council is the upper
house of parliament and the members are elected by the parliaments of the
states (Landtage) for five or six year terms.
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The Federal Constitution of Austria is composed of several constitutional
acts and state treaties. Parts of the Constitution date back to the 1860s. The
Federal Constitutional Law of 1920 forms the core of the Austrian Federal
Constitution. It contains the foundations of state organisation. Fundamental
rights and civil rights and liberties are contained in the Basic Law of 21
December 1867 on the General Rights of Nationals in the Kingdoms and
Linder represented in the Imperial Council (Reichsrat). The rights guaranteed
include, inter alia, the inviolability of property, personal liberty, the right to a
lawful judge, freedom of expression, freedom of the press, freedom of con-
science and of worship. The European Convention for the Protection of
Human Rights and Fundamental Freedoms has constitutional status in its
entirety.

For the last 13 years the Government of Austria had been made up of a
coalition between the Social Democratic Party (SPO), which was the domi-
nant party in the ruling coalition, and the centre-right People's Party (OVP).
Over the past decade, the far-right Freedom Party of Austria (FPO) has made
increasing gains in a number of regional elections. The former leader of the
FPO, Jorg Haider, has been a figure of some controversy, who had previously
praised aspects of the Nazi Regime in Germany and had been forced to resign
as provincial governor of his home state Carinthia in 1991 after he had com-
mended the “orderly employment policies” of the Third Reich.

In the elections to the lower house of the bicameral legislature
(Nationalrat) on 3 October 1999, the SPO polled 33,1 percent and 65 seats
and thereby registered the largest loss in the number of seats. Compared to
their 38,1 per cent and 71 seats in the 1995 elections, this total represented a
net loss. The FPQO's share of the vote increased to 26,9 per cent and 52 seats
from 21,9 per cent and 40 seats in the 1995 general elections, thereby allow-
ing the party to pull even with the OVP, which went from 28,3 per cent and
53 seats in 1995 to 26,9 per cent and 52 seats.

The SPO faced difficulties trying to form a coalition government with the
OVP. After coalition talks between the SPO and the OVP collapsed and
attempts of Victor Klima, the leader of the SPO, to form a minority govern-
ment failed, the leader of the OVP, Wolfgang Schiissel, formed a new coali-
tion with the FPQ. Due to the participation of Haider's exireme right FPO, the
coalition agreement spurred international outrage. The 14 other member
states of the European Union reacted by imposing diplomatic sanctions on
Austria, on the premise that Austria was not acting in concurrence with com-
mon European values. Israel withdrew its ambassador and the United States
froze all bilateral contact with Austria until November 2000.
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Although having expressed disapproval with regard to its composition,
President Thomas Klestil swore in the new government on 5 February 2000.
The cabinet is headed by the new Federal Chancellor Wolfgang Schiissel,
leader of the OVP and previous Vice Chancellor and Foreign Minister. The
12-member cabinet includes six FPO members, but Mr. Haider did not take
control of a ministry. In an attempt to persuade the EU to restore full diplo-
matic ties ‘with Austria, he resigned as leader of the FPO on 28 February
2000. Vice-Chancellor Susanne Riess-Passer took over his position. Mr.
Haider nevertheless remained Governor of Carinthia and thereby kept his
influence within the party and stayed in the public arena.

Despite several attempts by Mr. Schiissel and Mr. Klestil, the EU refused
to lift sanctions in March and April 2000, with matters reaching a climax
when the French Government invited representatives from all EU member
states with the exception of Austria, for an official briefing concerning the
upcoming assumption by the French Government of the rotating European
presidency. The Austrian Government responded with an official protest and
threatened to. withhold its financial contributions to the EU. Nevertheless, the
French Government announced on 25 May 2000 that sanctions would be
maintained when France assumed the presidency. In reaction, Austria
announced a popular referendum on the EU sanctions later that year if sanc-
tions persisted and declared that Austria could be forced to withdraw from the
EU.

On 12 September 2000 the EU formally lifted the diplomatic sanctions
after an EU committee of three “wise men” (Martti Ahtisaari, Jochen Frowein
and Marcelino Oreja) published their report on 8 September 2000 stating that
“the measures taken by the XIV Member States, if continued, would become
counterproductive and should therefore be ended.” The report concluded that
“the Austrian Government is committed to the common European values”
and “the Austrian Government's respect in particular for the rights of minori-
ties, refugees and immigrants is not inferior to that of the other European
Union Member States.” Commenting on the FPO, the report concluded, that
“in contradiction with past FPO behaviour and statements made by other FPO
officials, the Ministers of the FPO have by large worked according to the
Government's commitments in carrying out their governmental activities so
far.” Nonetheless, the report did express strong criticism at the Justice
Minister for its conduct in regard to the judiciary.

In February 2000 a speech delivered by the newly appointed Minister of
Justice, Michael Kriiger, in 1995 was published in which he had made com-
promising remarks concerning the definition of concentration camps. He
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resigned shortly thereafter, and Dieter Bohmdorfer was appointed as the new
Minister of Justice.

HumAN RicHTS BACKGROUND

The Government of Austria generally respects human rights. However,

there have surfaced repeated allegations of police brutality. In May 1999,

Marcus Omofuma, an asylum applicant from Nigeria, died while being
deported. He suffocated because his hands and feet were cuffed and his
mouth was taped shut allegedly to control his violent behaviour. There were
reports about incidents of alleged ill-treatment of detainees and the excessive
use of force by the police. Individuals who complained about such ill-treat-
ment or who reported on them as witnesses were said to risk counter-charges,
such as defamation or resisting state authority.

The FPO continuously ran controversial campaigns prior to elections.
Prior to the Viennese local elections, the FPO used posters that linked the
words “foreigners” and “criminality”, thereby invoking xenophobic senti-
ments. :

Jorg Haider has been repeatedly accused of using anti-Semitic rhetoric
and racist language. In March 2001, 67 academics, including professors from
the United States, Israel and European Universities, signed an open letter to
the Austrian President Thomas Klestil. The letter was published in Der
Standard and stated, inter alia,: “Haider's manipulation of racist sentiments to
serve political ends lays bare the illegitimacy of his claim to be a democrat or
an adherent to the basic tenets of Austrian democracy. He hides behind the
democratic principle of free speech even as he reviles the democratic corner-
stones of fairness and equality by invoking anti-Semitic rhetoric to further his
political agenda.”

This letter was prompted by a remark that Haider made about Ariel
Mugzicant, the head of Vienna's Jewish Cultural Community, at a Freedom
party meeting in February 2001. He said: “I don't know how someone called
Ariel, can have so much dirt on his hands.” [Ariel is also the name of a com-
monly used laundry powder.] Muzicant sued Haider for this remark and sev-
eral other remarks he had made on other occasions. In May 2001 a court
banned Haider from repeating or making similar statements, pending a final
decision on whether his comments were anti-Semitic.

The number of libel or defamation suits filed in Austria has increased sub-
stantially. Jorg Haider and other FPO politicians have filed many law suits
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against journalists and political scientists. FPO members are frequently repre-
sented by the law firm still carrying the name of the current Minister of
Justice, Dieter Bohmdorfer, who before his appointment regularly represented
his friend Jorg Haider.

The three “wise men” in the report to the EU noted:

One of the most problematic features concerning important
members of the FPO are attempts to silence or even to crimi-
nalize political opponents if they criticise the Austrian
Government. The frequent use of libel procedures against indi-
viduals who have criticised the FPO or the statements of its
political leaders should also be seen in this context. ... It can
only be concluded that the systematic use of libel procedures to
suppress criticism of ambiguous statements gives rise to very
serious concern in the context of the political debate pursued by
the FPO in Austria, in particular after the FPQ forms part of the
Federal Government.

One example is the case of Professor Anton Pelinka. He had made the fol-
lowing statement to the Italian television station RAI on 1 May 1999: “In his
career, Haider has repeatedly made statements which amount to trivialising
National Socialism. Once he described death camps as penal camps. On the
whole, Haider is responsible for making certain National Socialist positions
and certain National Socialist remarks more politically acceptable.” After
Haider's then lawyer and now Minister of Justice Dieter Béhmdorfer had filed
a suit for defamation against Pelinka, he was found guilty on 11 May 2000
and fined 60.000 ATS by the Viennese Criminal Court. Upon appeal the deci-
sion was reversed.

In another interview with CNN On 27 September 2000, Pelinka had said,
inter alia, that Haider is “using the same prejudices, the same sentiments as
the Nazis did to win popular acceptance by exploiting xenophobic racism.”
Pelinka was found not guilty by a Vienna court, but Haider's lawyer has
appealed the case and the outcome was still pending at the time of this writ-
ing. Jorg Haider has sued a number of prominent persons for similar state-
ments. Among the people sued by Haider are, Peter Michael Lingens from the
journal Profil and Hans Rauscher from the newspaper der standard.

This exaggerated use of libel procedures to suppress criticism may serve
to restrict the free speech of those who oppose the current government and it
may have general adverse consequences for the respect of the right to free-
dom of expression. )
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INTERNATIONAL OBLIGATIONS

Austria has ratified the Convention against Torture and Other Cruel
Inhuman or Degrading Treatment or Punishment, the Convention on the
Elimination of All Forms of Discrimination against Women and its Optional
Protocol, the Convention on the Rights of the Child, the International
Convention on the Elimination of All Forms of Racial Discrimination, the
International Covenant on Civil and Political Rights and its two Optional
Protocols, and the International Covenant on Economic, Social and Cultural
Rights. Austria has signed, but not yet ratified, the two Optional Protocols to
the Convention of the Rights of the Child.

THE JUDICIARY

The Austrian legal system is a civil law system with origins in Roman
law. Article 82 of the Federal Constitutional Law provides that jurisdiction is
a federal not a state, function. According to Article 83 of the Federal
Constitutional Law, the Constitution and competence of the courts are laid
down by Federal law. It follows from these articles that the states cannot cre-
ate their own provincial courts. The constitution stipulates in Article 94 that
judicial and administrative powers shall be separate at all levels of proceed-
ings.

A special feature of Austria's legal system is that the Federal
Constitutional Law, in Article 91, stipulates that the people shall participate
in the jurisdiction. In crimes entailing severe penalties and in all cases of
political felonies and misdemeanours a jury brings the verdict. Lay judges
{(Geschworene and Schiffen) take part in the administration of justice in cer-
tain criminal proceedings.

THE COURT STRUCTURE

Austria has 191 local, 21 regional, and 4 regional higher courts. The high-
est courts in Austria are the Supreme Court, the Administrative Court and the
Constitutional Court. The Supreme Court is the last instance in civil and
criminal suits. The Administrative Court is the court of supervision over the
administrative branch, and the Constitutional Court deals with constitutional
matters. It is competent to strike down state laws and federal laws as uncon-
stitutional and to decide on individual human rights complaints against the
Executive power. Besides these three judicial organs, the European Court of
Human Rights and the European Court of Justice are also recognised by
Austria.
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The local courts are the courts of first instance for civil cases for which
damages do not exceed 130.000 Schilling. In addition, they have jurisdiction
in first instance over certain civil matters specified by law, particularly mat-
ters relating to family law and tenancy law. In criminal matters, they have
jurisdiction of first instance over cases that are only punishable by a fine or
with a prison term that does not exceed one year.

‘The regional courts are courts of first instance for all civil and criminal
matters that do not fall under the jurisdiction of the local courts. They are also
the appellate courts of the local courts. The regional higher courts are the
appeal courts in criminal and civil matters for decisions originating in the
regional courts. Each of the presidents of the four higher regional courts is the
head of the administration of the judiciary in the respective region and in this
function, the presidents are only accountable to the Minister of Justice.

The Court of Audit (Rechnungshof) examines the administration of public
funds by the federal state, the states, the municipalities (Gemeindeverbinde)
and other public legal entities.

OMBUDSMAN

In Articles 148 a to 148 j, the Federal Constitutional Law establishes the
People's lawyer (Volksanwaltschaft), charged with the main function of
examining individual complaints of maladministration by a public administra-
tive body. This independent body is composed of three People's lawyers,
which are nominated by the three largest parliamentary parties and elected by
the National Council. The People's lawyer submits an annual report to the
National Council. When this body investigates individual complaints, it has
the right to inspect the relevant documentation and to recommend the neces-
sary action to the public authority. The states can declare in their Constitution
that the People's lawyer is also competent within the state administration or
they can create agencies in the sphere of the state administration with similar
tasks.

Jupaes

The Federal Constitutional Law stipulates in Article 87 (1) that judges are
independent in the exercise of their judicial office. Judges are assigned cases
in advance for a certain period stipulated by the law on the organisation
of the courts. The removal of a matter allocated to the jurisdiction of a
judge is governed by Article 87 (3) of the Federal Constitutional Law. That
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provision requires a decree of the judiciary's administrative authorities
and provides that this can only be done if the judge is prevented from the dis-
charge of his/her responsibilities or he/she is unable to cope with his/ her
duties within a reasonable time due to the extent of the duties.

APPOINTMENT

Article 86 of the Federal Constitutional Law stipulates that judges are
generally appointed by the Federal President pursuant to the proposal of
the Federal Government. The Federal President may also authorise the
competent Federal Minister to appoint judges. Prior to the appointment, the
Federal Government or the Federal Minister shall obtain proposals
for appointment from the chambers competent under the law on the
organisation of courts. Provided a sufficient number of candidates is avail-
able, the proposal shall comprise at least three names and, if there is more
than one vacancy to be filled, at least twice as many names as judges to be
appointed. :

The President, the Vice-President, and the other members of the
Administrative Court are appointed by the Federal President on the proposal
of the Federal Government. With regard to the appointment of the President
and the Vice-President, a plenary session of the Administrative Court submits
a list of three candidates for each vacancy to the Federal Government, which
then makes its recommendations on that basis.

The Constitutional Court consists of a President, a Vice-President, twelve
additional members and six substitute members. The Federal President
appoints the court President, the Vice-President, the six additional members
and three substitute members on the recommendation of the Federal
Government. The Constitution stipulates that these members shall be elected
from among judges, administrative officials and professors holding a chair
in law. The remaining six members and three substitute members are
appointed by the Federal President on the basis of recommendations by the
National Council and the Federal Council, each listing three candidates for
each vacancy.

For judges of the Supreme Court, the Administrative Court and the
Constitutional Court, the Federal Constitutional Law provides that they can-
not be members of the Federal Government, a state Government, or a popular
representative body. For the President and Vice-President of the Supreme
Court, the Administrative Court and the Constitutional Court, this limitation
applies for the four years prior to their election.
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Candidates eligible to be appointed to the Administrative Court and the
Constitutional Court must have completed their studies in law and political
science and must have held a professional position requiring the completion
of these studies for at least ten years prior to their appointment.

TRAINED EMPLOYEES ACTING IN THE CAPACITY OF JUDGES

Article 87a Federal Constitutional Law provides that Federal law can
assign the performance of certain kinds of cases, which fall within the juris-
diction of a civil court of first instance, to specially trained employees of the
federal state who are not judges. However, the judge competent in accordance
with the allocation of business of that court can at any time reserve or take
over the discharge of that business. These employees are only bound by
instructions from the competent judge and, according to Article 20 (1), only
bound in so far as compliance with that instruction would not infringe the
criminal code.

DiscIPLINE AND REMOVAL - SECURITY OF TENURE

The law on the organisation of the courts prescribes that judges must
retire when they reach the age of 65. Article 88 (2) of the Federal
Constitutional Law stipulates that judges may only be removed from office or
transferred against their will or superannuated in the cases and ways pre-
scribed by law and by reason of a formal judicial decision. However, this
Article provides that this does not apply to transfers and retirements which
become necessary through changes in the organisation of the courts. A judge
can only be temporarily suspended from office by decree of a senior judge or
the higher judicial authority and the matter has to be simultaneously trans-
ferred to the competent court.

The Federal Constitutional Law stipulates that judges of the
Administrative Court shall retire when they reach the age of 65 and that the
term of office of judges of the Constitutional Court ends when they reach the
age of 70.

LAWYERS

Currently, there are approximately 4,000 practising lawyers in Austria.
Each state has its own Bar Association. All lawyers, whose headquarters are
in that state are members of that State Bar Association. These Associations
are corporations of public law and represent the professional interests of the
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lawyers. Matters that are relevant on a federal level are coordinated by the
Austrian Bar Association.

INDEPENDENCE OF THE JUDICIARY IN AUSTRIA

Recent developments in Austria have raised concerns among judges and
public prosecutors in the country with regard to the independence of the judi-
ciary. In December 2000, some 1,300 judges and state prosecutors, a number
representing about two-thirds of all such jurists, signed an open letter publicly
condemning all attempts at influence by the authorities in the operation of the
courts.

INCIDENTS LEADING TO THE OPEN LETTER

In February 2000, a 1995 speech by the newly appointed Minister of
Justice, Michael Kriiger, was published. In this speech he made some com-
promising remarks about the definition of concentration camps. He resigned
shortly thereafter due to health reasons, and Dieter Bohmdorfer was appoint-
ed as the new Minister of Justice.

Currently. Minister of Justice, Dieter Bohmdorfer was previously the
lawyer of his friend Jérg Haider and of the FPO. In that role he was active in
bringing frequent libel procedures against individuals critical of the FPO,
which were the subject of concern expressed by the three “wise men” in their
report to the EU (see Human Rights Background). Mr. Béhmdorfer's former
law firm still carries his name and continues to represent FPO members fre-
quently. Furthermore, Mr. Béhmdorfer was the only Minister of the
Government of Austria who was singled out by the report of the three “wise
men” to the EU. The authors concluded in the report that “(they) have gained
the impression that the overall performance of the Ministers of the FPO in
Government since February 2000 cannot be generally criticised. Some
actions of the Minister of Justice have caused concern.”76

Dieter Bohmdorfer's appointment spurred a public debate about the
appointment of a candidate as Minister of Justice who openly associates him-
self with a party. After the appointment, various media alleged that the judi-
ciary would be inappropriately influenced by the Minister of Justice.

This constellation as such does not threaten the independence of the judi-
ciary and it cannot necessarily be concluded that Dieter Bohmdorfer would
influence the course of justice in cases involving the members of the FPO.
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Howeéver, concerns have been voiced that he may lack the neutrality and
independence necessary for a Minister of Justice. While the President of the
Association of Austrian Judges, Barbara Helige, has repeatedly expressed the
aforementioned opinion concerning the lack of a threat to judicial indepen-
dence per se, she has also remarked in this regard, that she was concerned
Bohmdorfer's engagement in favour of Jérg Haider and the FPO would dam-
age public confidence in his independence.

_-Arnother incident that added to the suspicion of lack of independence of
the current Minister of Justice was the so called “spy affair” (Spitzelaffire).
In the fall of 2000, a former policeman, Josef Kleindienst, alleged that Haider
and 17 other high-ranking members of the FPO had bribed police officers to
give them confidential police files on their political opponents in order to spy
on them. There were also allegations that Bohmdorfer himself had used such
confidential documents in earlier court cases when he was still representing
members of the FPQO in court. According to reports by the magazine Falter, in
its issue of 25 October 2000, Bohmdorfer had a surprising degree of insider
knowledge in some cases. Nevertheless, Austrian prosecutors dropped an
inquiry into the alleged misbehaviour by Haider and Ewald Stadler, a senior
FPO member, in February 2001. Investigations against Hilmar Kabas, the
leader of the FPO in Vienna, continued.

While the investigation into the spy affair of the public prosecutor
Michael Kiackl was ongoing, Bohmdorfer said in a public interview that the
innocence of his friend Jérg Haider was beyond all doubt. This comment was
widely criticised because, though this might have been his personal opinion,
he made the remark while being interviewed as the Minister of Justice. As the
Minister of Justice, he exercises ultimate authority over the public prosecu-
tors of Austria and has the final right to give instructions (Weisungsrecht) to
them. Although Bshmdorfer publicly announced that he would refrain from
giving instructions in this case, the future career of the investigating prosecu-
tor depended on him. Béhmdorfer ignored repeated calls for his resignation
after this incident. :

Most of the cases arising out of the “spy affair” have been dismissed,
despite overwhelming evidence of impropriety.

The open letter was finally triggered by remarks by Peter Westenthaler,
FPO Vice-Chair and Parliamentary Group Leader. He called for the suspen-
sion from office of the public prosecutors and of the judge, Stefan Erdei,
investigating the alleged misconduct by party officials in the spy affair.
Among others, Barbara Helige, the President of the Association of Judges of
Austria and Erwin Felzmann, the President of the Supreme Court of Austria,
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Austria

criticised these attempts by the FPO politician to influence an ongoing judi-
cial investigation. The following is the text of the open letter:

OPEN LETTER FOR AN INDEPENDENT JUDICIARY

We, approximately 1,300 judges and public prosecutors, are
concerned about public statements about the judiciary made
recently by leading politicians. These remarks would suggest
that commitments to the independence of the judiciary are often
mere lip service. . :

The justice system should not serve personal interests but
rather exists to enforce the law regardless of one's position in
society. Independence and the separation of powers are in dan-
ger when ongoing trials can be influenced by barely veiled

~ political pressure.

Therefore, all representatives of this republic are called upon
to take a stand against attempts to make the justice system a
tool for politics. We, the undersigned judges and public prose-
cutors, strongly oppose such attempts and call upon all public
actors to guard and to respect the rule of law.




AZERBAIJAN

Despite irregularities during elections in November 2000
and January 2001, Azerbaijan was admitted to the Council
of Europe in January 2001. While having adopted several
laws aimed at strengthening civic freedoms and acceding to
a number -of international human rights treaties,
Azerbaijan's human rights performance remained poor.
Concerns persist about the independence of judges. A new
Law on Advocates preserved the monopoly of the
Collegium of Advocates in criminal cases. '

zerbaijan has remained a republic since it became independent from

the Soviet Union on 30 August 1991. President Heydar Aliyev and
his supporters continue to dominate the government and the multi-party 125-
member Parliament.

The conduct of parliamentary elections held in November 2000 showed
some progress over the flawed 1995 general and 1998 presidential elections.
However, numerous serious itregularities were manifest and, according to the
Organisation for Security and Cooperation in Europe (OSCE), the election
process did not meet international standards. By-elections for seats in the leg-
islature were held on 7 January 2001 in 11 constituencies where results of the
November 2000 general election had been declared invalid. Observers from
the OSCE and the Parliamentary Assembly of the Council of Europe (PACE)
reported that although the elections did not meet international standards, they
had constituted an improvement over the flawed November 2000 ballots.

The Constitution, which came into force in November 1996 following a
referendum, provides for the protection of a full range of human rights, and
for a system of government based on a division of powers among a strong
presidency, a legislature with the power inter alia to approve the budget and
impeach the president, and an independent judiciary.

The President is head-of-state and the Prime Minister is the head of the
government. The Cabinet consists of a Council of Ministers who are appoint-
ed by the President and confirmed by the Parliament.

Azerbaijan has engaged in prolonged inter-ethnic conflict with neighbour-
ing Armenia over the status of the Nagorno-Karabakh region, although a
cease-fire has been complied with since 1994. In the first half of 2001, a
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number of meetings took place under the auspices of the OSCE Minsk 1
Group, aimed at resolving the dispute over Nagorno-Karabakh. As a result of
the conflict, there are a large number of displaced persons both in Armenia
and Azerbaijan.

HuMAN RiGHTS BACKGROUND

Azerbaijan has acceded to many of the major UN human rights treaties,
including the International Covenant on Civil and Political Rights, the
International Covenant on Economic, Social and Cultural Rights, the
Convention for the Elimination of All Forms.of Racial Discrimination, the
Convention for the Elimination of Discrimination Against Women, the
Convention Against Torture and the Convention on the Rights of the Child.

On 25 January 2001, Azerbaijan was admitted to the Council of Europe.
Reports on the conduct of the recent by-elections (see above) were thought to
have influenced Azerbaijan's admission. In June 2000, the Council of |
Europe's Parliamentary Assembly had recommended membership on the
understanding that Azerbaijan would fulfil a number of commitments within
a stated time frame. These commitments included ratification of the European
Convention on Human Rights and the European Convention for the
Prevention. of Torture and Inhuman or Degrading Treatment or Punishment
within a year of accession; adoption of a law on an ombudsperson within a
year of accession; and adoption, within two years of accession, of a law on an
alternative to compulsory military service, in compliance with European stan-
dards. Among other commitments, Azerbaijan also undertook to allow unre-
stricted access to prisoners by the International Committee for the Red Cross;
to release or grant a new trial to political prisoners; and to prosecute members
of law enforcement bodies suspected of human rights violations, in particular
torture. A formal invitation of membership was issued in November 2000,
although additional conditions were set in connection with the instances of
fraud and irregularities reported during the November parliamentary elec-

tions.

Although the Government thus adopted or was in the process of adopting
several laws aimed at strengthening civic freedoms, and despite its constitu-
tional human rights provisions and its accession to international human rights
treaties, Azerbaijan's human rights record remained poor: Some observers
considered as premature the PACE recommendation of accession to the

& Council of Europe.
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Opposition political parties continued to report harassment and intimida-
tion, especially outside the capital and in the run-up to the November parlia-
mentary elections. As the pre-election cycle heated up, the authorities
allegedly used arbitrary licensing laws, fines, and trumped-up tax charges to
intimidate the opposition media. A new media law from February 2000,
although an improvement over the previous law, in many respects fell short
of international standards.

On the positive side, President Aliyev issued a decree on 11 March 2000
regarding measures to be taken to address the issue of torture and ill-
treatment, following a report by the UN Committee agadinst Torture, Also in
March 2000, the Supreme Court provided instructions to lower courts speci-
fying, among other things, that the term “torture” should be understood in
accordance with the definition in the UN Convention against Torture; remind-
ing courts of their obligations to initiate investigations whenever defendants
allege torture or ill-treatment; reiterating that evidence obtained in violation
of the law is inadmissible; and repeating the 1999 decision of the
Constitutional Court that those detained under administrative procedures are
entitled to a lawyer. The UN Special Rapporteur on torture visited Azerbaijan
in May 2000 at the invitation of the government. In spite of these positive
moves, however, there were continuing reports of ill-treatment during 2000
not least from opposition parties.

In June 2000, President Aliyev issued a decree prov1d1ng amnesty
to many political prisoners, and, in October, dozens were released by
presidential pardon. However, human rights groups claimed that hundreds
of political prisoners remained in custody, chiefly those convicted on charges
related to terrorism, alleged coup attempts, and abuse of office. At the end
of September, prison authorities reportedly charged many of these
prisoners with disciplinary offenses in what prisoners said were trumped
up accusations intended to justify arbitrary confinement in punishment
cells or transfers to harsher prison regimes. Significantly, under a new penal
code, many prisoners with good records would have been eligible for early
release.

THE JUDICIARY

The Constitution stipulates that judicial power is implemented through the
Constitutional Court, the Supreme Court, the Economic Court and general
and specialized courts. Courts of general jurisdiction may hear criminal, civil
and juvenile cases. The Supreme Court also may act as the court of first
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instance, depending on the nature and seriousness of the crime. District and
municipal courts try the overwhelming majority of cases.

Azerbaijani citizens over 30 years of age, who have a university degree in
law and a 5-year working experience in the sphere of law may become
judges. Judges cannot hold another elected or appointed position and cannot
be engaged in business or any other paid activity. In April 2000, qualifying
exams for judges were administered for the first time. Over half of the
approximately 1,000 persons tested passed the written portion of the exam,
which international legal observers said was conducted faitly. However, there
were numerous reports of fraud during the oral portion of the test, where
many positions were allegedly bought and sold.

APPOINTMENT AND DISMISSAL

While the Constitution provides for an independent judiciary subordinate
only to the Constitution and the laws of the Azerbaijan Republic, judges do
not in practice function independently of the executive branch. The President
appoints Supreme, Economic and Constitutional Court judges, subject to con-
firmation by the Parliament. The President directly appoints lower level
judges with no requirement for confirmation.

The judges of the Constitutional Court, the Supreme Court and the
Economic Court have immunity, but can be dismissed “upon
commitment...of crimes” on the initiative of the President, and after the par-
liament has voted for dismissal with a majority of 83 votes. The lower judges
can be dismissed with a majority of 63 votes.

Pro-President members dominate the Parliament and, therefore, the career
of judges depends almost entirely on the President. The presidential
power regarding appointment and dismissal constitutes a serious threat to the
impartiality of judges, especially in politically sensitive cases. Additionally, it
is reported that the judiciary is widely perceived to be corrupt and inefficient.

SECURITY OF TENURE

Judges in Azerbaijan do not have security of tenure and, as reported in
Attacks on Justice 1999, the Government has been criticised by the UN in this
regard. The UN Committee against Torture, during the discussion of
Azerbaijan's initial report in November 1999, expressed concern about “[t]he
absence of guarantees for independence of the legal profession, particularly
with reference to the judiciary, appointed to a limited renewable term of
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years.”

RECENT DEVELOPMENTS

During the year 2000, the Constitutional Court (formed in 1998) issued a
number of decisions, which demonstrated a more independent body. In
February, it re-registered the opposition Azerbaijan Democratic Party, follow-
ing a long and drawn-out appeal by the party. In August, it decided to declare
unconstitutional the retroactive application of a clause in the election law that
required parties to be registered six months in advance of the announcement
of the elections. In November, it voided the results of the Parliamentary elec-
tions in four additional districts.

LAWYERS

Azerbaijan has traditionally had three types of professionals who provide
legal services: 1) attorneys or barristers, known as “advocates”, who may rep-
resent clients in criminal court and who are members of the Collegium of
Advocates , (which bears rough equivalence to a bar association ; 2) jurists or
solicitors, persons with legal training who may represent clients in civil pro-
ceedings only and can provide legal advice, but who cannot act as a defense
lawyer in criminal cases; and 3) notaries, who authenticate signatures and
prepare contracts in family and real estate law.

Also relevant to the protection of human rights is a fourth type of legal
practitioner, not necessarily legally trained, known as the public defender,
who makes statements on behalf of a client. A public defender can attend a
court proceeding on behalf of an NGO, but he or she cannot represent defen-
dants during pre-trial investigation or visit them in detention,

A much-anticipated Law on Advocates and Advocate Activity (the Law)
entered into force on 27 January 2000. The Law sets out the framework for
the functioning of the legal profession. The dominant feature of the Law is
the entity called the Collegium of Advocates, or official bar association, a
remnant of the Soviet legal system that continues to maintain control over the
legal profession, leaving little if any room for independent lawyers and legal
associations.

Asticle 4 of the Law separates lawyers into two categories, roughly corre-
sponding to the first two categories listed above. The first class of “advocate”
or attorney provides the full spectrum of legal services, including criminal
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defense work. Members of this class must belong to the Collegium of
Advocates. The second class consists of all those who do not have status
of “advocate” or attorney and, importantly, are not members of the Collegium
of Advocates, Members of this group are therefore only permitted to deal
with “other matters of attorneys™, precluding the defense of the accused
in criminal cases, meaning access to clients in pre-trial detention and
defense of them before criminal courts of law. Thus, the first class of advo-
cates, who are all members of the Collegium, maintains a monopoly on crimi-
nal cases.

Article 9 of the Law provides that the Collegium is independent of the
Ministry of Justice and any. other state control, and Article 1 prohibits any
interference with, or influence on, advocates or their professional associations
by any governmental bodies. However, it has been alleged that like most
semi-public institutions in Azerbaijan, the Collegium is de facto under the
influence of the executive branch. Although the Ministry of Justice does not
micromanage the day-to-day operations, the Collegium leadership is said to
give high consideration to what is politically acceptable to the Presidential
Administration and the Ministry of Justice.

Despite the apparent formal independence of the Collegium, other branch-
es of Government retain influence over the membership through the
Qualification Commission of Advocates. This Commission is formed pur-
suant to Article 13 of the Law in order to “determine the professional
preparedness of candidates to become advocates”. Six of the nine members of
the Qualification Commission, which selects Collegium members, are chosen
by the executive branch and by the judicial branch respectively, which-in
turn, is reportedly influenced substantially by the executive authorities.

Advocates working within the Collegium are influenced by the organisa-
tion's direct control over their work and pay. The Collegium controls the flow
of casework from the criminal justice system. It requires lawyers to turn their
fees over to the Collegium's accounting offices, from which they are then
returned a percentage. Through its monopoly on criminal cases, advocates are
dependent on the Collegium for their livelihood, as the majority of cases in
Azerbaijan are criminal cases.

Lawyers report that the Collegium presidium rarely interferes directly in
an individual advocate's work, but that typically a lawyer's Collegium super-
visor monitors the lawyers under him or her and exerts pressure through more
subtle means, such as failing to secure cases to assign to a lawyer who shows
too much independence. '

The Collegium's monopoly on defending criminal cases deprives defen-




Attacks on Justice, eleventh edition 58

dants of the opportunity to file suits or defend themselves independently,
which is a violation of the UN Basic Principles on the Role of Lawyers,
Moreover, attempts to practice as a non-member have been all but unthink-
able. Article 158 of the Criminal Code of Azerbaijan punishes performance of
services without a license by up to five years of imprisonment. It is not
known if this article has ever been invoked, but lawyers are intimidated by
believing it could apply to them.

The Law only allows members of the Collegium to found private law
firms (Article 5). This provision adds to the Collegium's monopoly on the
main parts of the legal profession. The part of Article 5 that restricts the
founding of law firms to members of the Collegium was apparently not
included in the draft version of the law, but was instead added just prior to
adoption.

While until 1998 advocates practiced law exclusively through the
Collegium of Advocates, there was a period prior to the January 2001 Law,
during which there was some uncertainty as to whether other lawyers could
take on criminal cases as defense lawyers. A 1997 presidential decree and-a
1998 Council of Ministers' resolution gave licensed lawyers the right to
engage in some of the same activities as their advocate counterparts,
including taking on criminal cases. Presidential Decree No. 637 “On
Confirming the List of Activities which Require Special Permission -
(Licenses)” from October 1997 listed all the types of fee-paid services. for
which license would be required, and among the activities was provision of
paid legal services. The process of applying for and receiving a license was
relatively routine, although the cost of some 350 dollars (one Million
Mantas, an amount equivalent to many months of a typical lawyer's salary)
could be prohibitive. Thus, an independent, private, fee-paid bar operating
outside of the Collegium was suddenly a possibility. However, Article 4 of
the Law now unequivocally states that only individuals who have been
accepted as a member of the Collegium can be defense lawyers in criminal
cases. Some human rights observers have called the monopoly of Collegium
members on criminal cases a “significant step backwards”.

There does not appear to be a coherent rationale for limiting other
licensed lawyers from engaging in criminal defense. In fact, the requirements
for obtaining a license are very similar to those required for Collegium
members, as set out in Article 8 of the law. (Candidates must have a higher
legal education and two years legal experience, and must pass an exam
offered by a body to be determined by the Ministry of Justice). In the absence
of any apparent reason for the distinction, there may be political motivations
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behind the decision to retain complete control over advocates, who differ
from licensed lawyers only in that they take on criminal cases.

THE ASSOCIATION OF LAWYERS OF AZERBAIJAN

As reported in Attacks on Justice 1999, the Association of Lawyers of

Azerbaijan (ALA), a non-profit, non-governmental organisation which

sought to unite primarily jurists, applied three times for registration as an
organisation, and each time was refused registration by the Ministry of
Justice. The ALA, which in the meantime had managed to attract more than
40 members and set up a modest operation, finally did obtain official registra-
tion on 15 February 2000, nearly three years after it first applied. The reason

for this success was likely twofold. First, the Council of Europe had been -

applying pressure on the Government to register a series of organisations,
including the ALA. Second, just days before the ALA obtained registration,
Aslan Ismailov, one of the founders of the organisation, was told by an offi-
cial from the Ministry of Justice that the ALA would continue to have diffi-
culty as long as he remained one of the founders. He thus withdrew his name
from among the list of founders, and the organisation was registered shortly
thereafter.

THE AZERBAIJANI ASSOCIATION OF ADVOCATES

The Azerbaijani Association of Advocates (AAA) was created with the
intention of bringing together advocates. The organisation unites about 40
lawyers, who had previously been engaged in advocate activities on the basis
of a license from the Ministry of Justice. Since the adoption of the Law on
Advocates and Advocate Activity, they have no longer been able to practice
law on the basis of a license. Two original members, who were also
Collegium members, have since withdrawn, fearful of their own status in the
Collegium. Shortly after the entry into force of the Law on Advocates, the
AAA submitted its registration documents for the third time, although it has
yet to receive a response from the Ministry of Justice.

CASES

Aslan Ismailov [lawyer]. The situation of Aslan Ismailov, a respected
lawyer who had served repeatedly pro bono or for a nominal fee as legal
counsel in human rights cases that had met with government resistance, was
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reported in some detail in the 1999 edition of Attacks on Justice. He was a
member of the Collegium of Advocates until his dismissal in 1999, following
a ten-day visit to the United States on invitation from the International
League for Human Rights. Since then he has been unable to practice criminal
law.

The Collegium provided two reasons for his dismissal: 1) he had failed to
notify the Collegium of his trip to the United States and 2) he had engaged in
illegal entrepreneurial activity which violated the 1980 Provisions on the
Advokatura by establishing a law firm which provided paid legal services and
which obtained the Ministry of Justice's license in June 1998. In subsequent
correspondence with the CLIL, the Government of Azerbaijan insisted that
Mr. Ismailov's dismissal from the Collegium was not related to his trip to the
United States.

With the passing of the Law on Advocates and Advocate Activity in
January 2000, Mr. Ismailov is prone to further difficulties. Now that he is
no longer a member of the Collegium, his law firm Viza could potentially
be closed by the authorities. This could also be the case for nearly a dozen
other law firms which were founded by licensed lawyers (not Collegium
members), who had practiced advocate activity on the basis of a license. It
seems unlikely that the authorities would take such a drastic step, although
the fact that the current legislation puts these law firms at potential risk is a
matter of concern.

Vidadi Mahmudiv [lawyer]. On 30 August 2000, Vidadi Mahmudov, a
member of the Collegium of Advocates of Azerbaijan and one of the three
attorneys representing the recently arrested editor-in chief of Yeni Musavat,
Rauf Arifoglu, was issued a stern warning in the General Prosecutor's office
not to disseminate any information affirming his client's innocence. The
following day, 31 August 2000, the warning was repeated in written form.
Mr. Mahmudov was also accused of “divulging information concerning the
investigation”, although the prosecutor provided no details about this claim
and Mr. Mahmudov had not violated his client's confidentiality nor revealed
any information about the course of the investigation other than to claim his
client's innocence. The fact that the lawyer represents the editor of an opposi-
tion magazine suggests the political nature of the harassment. The treatment
of Mr. Mahmudov is a violation of international standards of civil and
political rights as well as on the protection of human rights defenders
established by the United Nations. These standards are found in the 1998
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Defenders Declaration of the General Assembly and the 1990 UN Basic
Principles on the Role of Lawyers. As of this writing, Mr. Makhmudov
has been able to practice law as a result of the postponement of the lawyers'
re-qualification exam.



BAHRAIN

With his accession to power as Amir in March 1999, Sheikh
Hamad began an unprecedented process of political reform.
In a 2001 open national referendum, the population voted
overwhelmingly in favour of a new National Charter calling
for the establishment of a constitutional monarchy, respect-
ful of the principles of separation of powers and the rule of
law, and the establishment of a Constitutional Court. The
National Charter also provides for a legislative system con-
sisting of two chambers, including one with legislative
attributes, to be elected directly and freely by the citizens
by 2003. The most remarkable development related to the
judiciary in Bahrain was the abolition of both the Decree
Law on State Security Measures and the State Security
Court Measures. In 2000, a Supreme Council of the
Judiciary was established for the first time.

BACKGROUND

The State of Bahrain consists of an archipelago of islands in the shallow
waters of the central Arabian Gulf, with a population of some 700,000 inhabi-
tants, about one third of them expatriate workers. The hereditary rule of the
Al-Khalifa extended family, exercised since the latter eighteenth century, is
endorsed by article 1 of the 1973 Constitution. In 1975, the Government sus-
pended some provisions of the 1973 Constitution, including those articles
providing for an elected legislature, which was dissolved and never rein-
stalled. Following untest in 1996 (See Attacks on Justice 1999), the political
situation has returned to a state of general calm.

POLITICAL REFORM

With his accession to power as Amir in March 1999 following the death
of his father, Sheikh Hamad began a process of political reform. In an open
national referendum on 14-15 February 2001, the population overwhelmingly
endorsed the Amit's proposed National Charter. The National Charter calls
for the establishment of a constitutional monarchy respectful of the principles
of separation of powers and the rule of law, and elevates the ruler's title by



63 Bahrain

constituting him as the country's first king. It provides for a legislative system
consisting of two chambers. The first chamber, which will come into exis-
tence by 2003, is to consist of members directly and popularly elected. The
second chamber, Majlis al-Shura, will have members appointed by the Amir
and is to include citizens and experts competent to give advice on matters of
state and policy. The Charter guarantees the rights of male and female citi-
zens to participate in public life and to vote. The endorsement of the principle
of universal popular political suffrage may serve as an example for the rest of
the Persian Gulf region. As will be discussed in the section on the judiciary,
the Charter endorses the principle of the independence of the judiciary and
provides for the establishment of a constitutional court.

The National Charter will not replace the 1972 Constitution. Rather, the
Preamble of the Charter recognises that “implementation of some of the
essential ideas included shall require constitutional amendments” and speci-
fies, in particular, those articles connected with the composition of the leg-
islative power. The vagueness of the provisions, especially in regard to the
eventual role and powers of the legislature, have led to concern as to whether
genuine reforms will in fact proceed. The Charter is silent as to the number of
members of either chamber and fails to indicate how disputes between them
will be resolved. Although it commits the Government to promote division
between executive, legislative, and judicial branches, it also provides that the
Amir i$ the head of all the branches, with the power to appoint and dismiss
the Prime Minister. Finally, it is not clear as to what power, if any, will be
accorded the legislature.

HumaN RiGguts ISSUES

The National Charter guarantees most fundamental human rights, includ-
ing, inter alia, the principle of equality and non-discrimination, personal free-
doms, freedom from torture and degrading and inhuman treatment, freedom
of religion and conscience, and freedom of expression. Particularly notable in
this regard is the Charter's endorsement of women’s rights and the State's
commitment to consolidate the rights of women and to issue necessary legis-
lation to protect the families. Another quantum advance is the Charter's provi-
sion that “personal freedoms are guaranteed in accordance with the law. No
person shall be arrested, detained, imprisoned, searched, confined to a resi-
dence, or have his freedom of residence or movement impounded, except in
accordance with the law and under the supervision of the judiciary”. The
Charter establishes religious equality between Sunni and Shia Muslims,
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thereby ending restrictions on access for Shia to the military, security forces
and senior positions in politically sensitive government departments.
However, instead of defining human rights by reference to internationally
acknowledged standards, the Charter defines them by reference to national
law, which poses a risk of a diminution of international human rights stan-
dards.

Another positive development is the Charter's endorsement of the right to
set up NGOs. Thus, the Charter provides that “in order for the society to ben-
efit from all potentials and from civilian activities, the State guarantees the
right to set up private, scientific, culfural, and vocational associations and
syndicates on a patriotic basis, for legal purposes and through peaceful means
in accordance with conditions and situations stated by the law. No person
shall be coerced into joining, or remaining in, an association or a syndicate”.
On 3 March 2001, the Bahraini Association of Human Rights (BAHR),
Bahrain's first independent human rights group, gained legal status.

A number of additional extraordinary developments have occurred since
the beginning of 2000 in respect of human rights. All political prisoners and
detainees were released, and hundreds of Bahraini citizens returned following
years in forced exile. The Bahraini authorities invited the United Nations
Working Group on Arbitrary Detention to visit the country between 25
February and 3 March 2001. Amnesty International visited the country in
March 2001.

Jupiciary

Chapter IV of the Constitution concerns the judicial branch of power.
Article 101(a,b) provides: “(a) The honour of the judiciary and the integrity
and impartiality of judges are the bases of rule and a guarantee of rights and
liberties. (b) In the administration of justice judges shall not be subject to any
authority. No interference whatsoever shall be allowed in the conduct of jus-
tice. The law shall guarantee the independence of the judiciary and shall state
the guarantees and provisions relating to the judges”. Despite these provi-
sions, the Bahraini judiciary has typically been subject to inappropriate
Governmental influence. In the past, some attorneys and family members
involved in politically sensitive criminal cases have argued that the
Government intervenes in court proceedings to induce the result or to obstruct
rulings from being carried out. There are also occasional allegations of cor-
ruption in the judicial system.
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The most recent remarkable development related to the judiciary in
Bahrain is the abolishment of both the Decree Law on State Security Mea-
sures and the State Security Court Measures (see Aftacks on Justice 1999).

STRUCTURE

Legislative Decree No. 13 of 1971, regarding the organisation of the judi-
ciary establishes courts of first instance (lower and higher courts and courts
of enforcement, higher civil courts of appeal and the Court of Cassation.
There are two classes of courts: Civil courts, which have jurisdiction over
civil and criminal cases, and the Shari'a courts, which rule on issues of per-
sonal status.

The Shari'a courts, which are subdivided into Sunni and Jaafari branches,
have the power to adjudicate on personal status conflicts relating, infer alia,
to marriage, divorce, inheritance and child custody. These courts rule on mat-
ters of personal status in accordance with the rules of law of the particular
branch of Islam to which the concerned individual belongs. Disputes among
Muslims in this regard are adjudicated by the Shari‘a courts, while those
between members of other religions are judged under civil courts.

There is no administrative court system in Bahrain, and, according to the
Judiciary Act of 1971, courts are forbidden to review acts of State. However,
the Court of Cassation has ruled that the civil courts are competent to hear
petitions against administrative decisions. Any citizen may also submit a
complaint against administrative authorities with their senior officials, includ-
ing the competent Ministers. Antoher administrative remedy is that any citi-
zen has the right to submit a complaint personally to the Amir, the Prime
Minister or the Crown Prince, during the weekly audiences held by these
authorities to receive citizens and others.

The Bahrain Defence Force maintains a separate court system for military
personnel accused of offences under the Military Code of Justice. Military
courts do not review cases involving civilian, criminal, or security offences.
Howeyver, article 102 (b) of the Constitution provides for the possibility to
extend such jurisdiction “during the time of martial law and within the limits
determined by law.”

ADMINISTRATION AND SECURITY OF TENURE

Judges are appointed by the Amir upon recommendation of the Ministry
of Justice and Islamic Affairs, headed currently by a member of the ruling
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Al-Khalifa family. Article 102 (d), which has been suspended since 1975,
provides for the establishment of a Supreme Council of the Judiciary, which
shall supervise the functions of the courts and the offices relating thereto.
“The law shall specify the jurisdiction of the said Council over the functional
affairs of both the judiciary and the public prosecution”. At the beginning of
2000, Decree Law No. 19/2000 set up for the first time a Supreme Council of
the Judiciary and the body, headed by the President of the Court of Cassation,
began to function in September 2000. The Supreme Judicial Council's man-
date includes the supervision of the good functioning of the courts, the pro-
motion and transfer of judges and other issues relating to the welfare of
judges. However, the Council is not empowered to appoint judges, but only to
look into nominations made by the Ministry of Justice and Islamic Affairs
relating to the appointments to judicial positions. Moreover, the Council does
not have its own independent budget. Its work falls under the budget of the
Ministry of Justice and Islamic Affairs, a condition which raises serious ques-
tions about the extent of its independence. Additionally, the Supreme Judicial
Council has no authority over the Public Prosecution, which remains under
the control of the Ministry of Interior, also headed by a member of the
Khalifa ruling family. »

Concerns have arisen that, in the absence of constitutional accountability,
the recently established Council will not adequately protect the security of
tenure needed in Bahrain to achieve a fully independent judiciary. Many of
the high-ranking judges in Bahrain are either members of the ruling family or
non-Bahrainis (mainly Egyptians) with 2-year renewable contracts. To secure
renewal of these contracts, judges may be prone to consider it necessary to
take decisions not unfavourable to the wishes or interests of the Government.

ABOLITION OF STATE SECURITY MEASURES AND STATE SECURITY
CourTs '

The most encouraging recent development related to the judiciary in
* Bahrain is the abolition of both the Decree Law.on State Security Measures
and the State Security Court Measures (See Attacks on Justice 1999). On 18
February 2001, the Amir of Bahrain, issued Decree 11 of 2001 abolishing the
Decree Law on State Security Measures, in force since 1974, which empow-
ered the Minister of the Interior to detain individuals without charge or trial
for up to three years.

In another decree (No. 4 of 2001) signed the same day, the Amir removed
the power of the High Civil Court of Appeal, in its capacity as a State
Security Court, to consider offences relating to internal and external state
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security. The State Security Courts, which were established in 1975, main-
tained procedures that fell short of international standards of fair trial.
Detainees judged before the State Security Court were denied access to legal
counsel from the moment of arrest until they were brought to court.
Furthermore, defence lawyers were not granted access to court documents
before trial and, even after the first session, defence lawyers had only limited
access to their clients. Trial hearings were often held in camera. During the
case, the State Security Court was not obliged to convene witnesses to give
evidence or for cross-examination. Defendants could be convicted solely on
the basis of unverified confessions given to police or security officials, even
in cases in which the eventual final outcome was the death penalty, and even
when there was credible indication that such “confessions” had been obtained
through torture. Finally, there was no right to appeal to a higher tribunal
against conviction and sentencing by the State Security Court. The defendant
could only request clemency from the Amir.

NatioNAL CHARTER AND THE JUDICIARY

As noted above, the Charter does not replace the Constitution, but rather
establishes the foundations of a new political framework to be concretised by
the authorities through subsequent constitutional amendments and with the
legitimacy granted by the popular referendum. It is still not clear whether the
necessary amendments will be carried out by the eventually partly elected
legislature or whether they will be carried out through Amiri decrees.

Chapter II of the Charter provides for the separation of powers between
the three branches, which nevertheless co-operate among themselves. While
the Charter stipulates that democracy is the system of rule in Bahrain and that
the people are the source of all powers, it also establishes the Amir as the
head of the three branches. In this context, Chapter II (6) of the National
Charter states: “The sovereignty of the law is the basis of ruling in the State,
and the independence and the immunity of the judiciary are two essential
warranties to protect rights and liberties. The State is entrusted with complet-
ing the judiciary commissions stipulated by the Constitution and with
appointing the judicial authorities that have jurisdiction over disputes on the
constitutionality of the laws and regulations”

This provision of the National Charter should be read in the light of
Chapter IV of the 1973 Constitution of the Bahrain, which describes the
judiciary as being independent and provides for the establishment of a
Supreme Council of the Judiciary and a body “competent to decide upon dis-
putes relating to the constitutionality of laws and regulations and [which]
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shall determine its jurisdiction and procedure. The law shall ensure the right
of both the Government and interested parties to challenge the constitutionali-
ty of laws and regulations before the said body. If the said body decides that a
law or a regulation is unconstitutional it shall be considered null and void”

~ In addition to the Supreme Council of the Judiciary, described above, the
Charter refers to a body with powers equivalent to a Constitutional Court,
which would control the actions of the Government and be open for the use of
the Government and “interested parties”. Currently, the Court of Cassation
exercises this mandate. Although not mentioned in Chapter II of the National
Charter, in the final communiqué the Amir expressed “the ambition to
achieve (...) the establishment of the constitutional court”. Such a Court is
necessary not only to rule on the constitutionality of laws and official acts but
also to resolve constitutional conflicts.

CASES

Abdul Amir Al-Jamri [former judge]: In July 1999, the Amir pardoned
Mr. Al-Jamri, who had been in detention since 1996. Following his release,
the Government monitored Mr. Al-Jamri's movements. Since January 2001,
the Government has ceased conducting surveillance of his residence. A for-
mer member of the dissolved National Assembly and a judge of the Bahrain
courts, he had been suspended from duty in July 1988. He was then arrested
on 1 April 1995 and subsequently released again on 21 January 1996. His
detention seemed to be related to the fact that he had supported pro-democra-
cy petitions calling mainly for the restoration of the National Assembly and
all constitutional provisions relating to parliamentary life. (see Attacks on
Justice 1999)



BELARUS

The 1996 Constitution of Belarus, which was adopted by
unconstitutional means, remains in force. The President has
excessive power and continues to rule the country by presi-
dential decree. The independence of the judiciary is serious-
ly threatened by the poor conditions of service and the
influence of the President on the appointment and dismissal
of judges. Individual lawyers face improper influence and
harassment. President Lukashenko won the presidential
elections on 9 September 2001, thereby securing another
five year term, in a process clearly flawed. ’

A fter the collapse of the Soviet Union, Belarus declared its indepen-
dence on 25 August 1991, and later joined the Commonwealth of
Independent States (CIS). In March 1994, the Supreme Soviet adopted a new
Constitution that provided for a democratic form of government and a direct-
ly elected president as head of Government and State. On 10 July 1994
Alexander Lukashenko was elected as the first president of Belarus for a term
of five years. The members of the 13th Supreme Soviet (parliament) were
elected in 1995.

The 1994 Constitution was amended on 24 November 1996 in a referen-
dum, that was marked by substantial irregularities in procedure. The referen-
dum had been called by the President after the Supreme Soviet refused to
pass the extensive constitutional changes suggested by President Lukashenko.
This referendum was held despite a ruling by the Constitutional Court on 4
November 1996 that the Constitution could not be amended in this way.
President Lukashenko annulled the ruling by decree and the then-Prime
Minister, Mikhail Chigir, resigned in protest. The current political system is
therefore based on a Constitution that was adopted by unconstitutional
means.

As a result of the 1996 referendum the President of Belarus has greatly
expanded powers and Mr. Lukashenko's term as President was extended for 2
years as from July 1999. The last presidential elections were held on 9
September 2001. The country's official Central Electoral Commission
announced that Alexander Lukashenko had won 75,6 per cent of the vote,
whereas his main opponent Vladimir Goncharik, who was the candidate of a
broad coalition of opposition parties, only won 15,4 per cent of the vote.
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There were numerous allegations of manipulation and vote-rigging and hun-
dreds protested in Minsk against this landslide victory.

~The Organisation for Security and Cooperation in Europe's Office for
Democratic Institutions and Human Rights (OSCE/ODIHR) and the
Parliamentary Troika composed of the OSCE Parliamentary Assembly
(OSCE/PA), the Parliamentary Assembly of the Council of Europe, and the
European Parliament sent a joint International Limited Election Observation
Mission (ILEOM) to the presidential elections. In its Preliminary Conclusions
the ILEOM stated that “(t)here were fundamental flaws in the electoral
process, some of which are specific to the political situation in Belarus...”,
Among the flaws enumerated were a legislative framework that fails to
ensure the independence of election administration bodies, the integrity of the
voting results tabulation process, lack of free and fair campaign conditions,
and excessive restrictions imposed upon campaigning and observers. In addi-
tion, the process was marked by intimidation directed against opposition
activists, domestic observation organisations, opposition and independent
media, and a smear campaign against international observers. The ILEOM
concluded that “(t)he 2001 presidential election process failed to meet the
OSCE commitments for democratic elections...”.

Chapter 3 of the new Constitution of Belarus gives the President extensive
powers. The powers listed in Article 84 include, infer alia, to determine the
structure of the Government of the Republic of Belarus; to appoint and dis-
miss the deputy Prime ministers and ministers; to take decisions on the resig-
nation of the Government; to appoint and dismiss judges at all levels (see
below); to appoint the leading officials of bodies of state administration; to
abolish acts of the Government; to exercise supervision directly or through
specially formed bodies of observance of laws by local organs of administra-
tion or self-government; and to suspend decisions of local councils of
deputies. In addition, Article 85 of the Constitution gives the President the
authority to issue mandatory decrees and orders in certain instances as deter-
mined by the Constitution.

Atticle 101 of the Constitution stipulates that the Parliament may adopt a
law delegating legislative powers in a wide range of areas to the President. It
also provides that in instances of necessity, the President may temporary pass
decrees which have the power of law. These decrees are then submitted with-
in three days to the Parliament and become valid if they are not rejected by a
majority of two thirds of votes of both chambers in their full composition.
President Lukashenko has interpreted this provision broadly and has ruled by
decree ever since he became President.
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On 18 February 2000 President Lukashenko dismissed the Prime .

Minister, Syargey Ling, and nominated Uladzimir Yaarmoshyn. The House
of Representatives approved the nomination on 14 March 2000. Since the
policies of the Government are mainly dictated by the President the change of
the Prime Minister was not expected to bring about any significant changes.

The Constitution of Belarus provides for the separation of poWers in
Article 6. However, in practice, the system of checks and balances among the
executive, legislative and judicial powers has been distorted, and now all
branches are under the President's effective control.

The opposition called for alternative presidential elections on 16 May
1999, in conformity with the abolished 1994 Constitution. A Central
Electoral Commission (ECE) was formed to organise the elections. In the
period leading to the alternative elections, several opposition leaders were
harassed and arrested and some disappeared: The ECE ruled the election
results invalid due to irregularities that were, inter alia, caused by the hostili-
ty of the authorities. :

As a further result of the 1996 referendum, the Supreme Soviet was dis-
solved and replaced by a new bicameral legislature. This new parliament was
not directly elected. The 110-member lower house was formed out of the
membership of the existing Supreme Soviet. The 64-member upper house
was created by a combination of presidential appointments for one third of its
members and elections for the remaining seats. The Council of the Republic
is the upper chamber and the House of Representatives the lower chamber.
Several deputies of the Supreme Soviet belonging to opposition parties have
refused to accept this new parliament.

In October 2000, the first Parliamentary elections since the 1996 referen—
dum were held. The elections were boycotted by some opposition parties. The
first round of voting for the House of Representatives was held on 15 October

-2000. Four days later the elections were declared valid in 97 constituencies
and invalid in 13 constituencies, where the elections were to be repeated. In
the second round of voting on 29 October 2000 run-off elections in 56 of the
97 constituencies were held and declared valid. The turnout for the first round
of voting was officially given as 61.08 per cent. The opposition alleged that
the turnout had been artificially inflated by altered voter lists. According to
the opposition, the turnout was around 45 per cent. For the 110 seats, 562
candidates stood in the elections and only some 50 were members of the
opposition. Political opponents had reportedly been barred by technicalities or
spoke about repeated harassment by the authorities. The former Prime
Minister, Mikhail Chigir, withdrew his candidacy in the second round of vot-
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ing, alleging that the turnout rates in his constituency in the first round had
been manipulated.

The ODIHR Technical Assessment Mission stated that the 15 October
2000 parliamentary elections process in Belarus failed to meet international
standards for democratic elections. On 18 March 2001, the repeat elections
in the 13 constituencies where the turnout in the second round in October
2000 had fallen below the 25 per cent needed, were held. In 11 constituen-
cies, the vote was only successful in a second round of voting on 1 April
2001.

Despite strong popular opposition, on 8§ December 1999 President
Lukashenko and the Russian President Boris Yeltsin signed a Treaty on the
Creation of a Union State. The treaty commits the two countries to become a
confederate state and establishes joint governing bodies. On 25 April 2000
the Council of Ministers of the Union of Russia and Belarus, meeting for the
first time, discussed the creation of a common currency and the legal basis for
further unification. In April 2001 both houses of the National Assembly rati-
fied an agreement to introduce the Russian rouble as the common currency as
of 1 January 2005 and a new common currency from 1 January 2008.

HumanN RigHTS BACKGROUND

During the period covered by this report, the Government failed to meet
its human rights obligations in respect of a number of basic human rights.
Excessive restrictions on the freedom of association, expression, the press,
and peaceful assembly continued, and conditions in prisons and detention
facilities remained poor, amounting in some instances to cruel, degrading or
inhuman treatment. There were also allegations of ill-treatment by the police
and numerous human rights abuses by members of the security forces. Fair
trial standards were repeatedly violated by courts, which frequently allowed
evidence that was obtained through ill-treatment or torture, Upon examina-
tion of the third periodic report of Belarus in November 2000, the Committee

" against Torture expressed concern about:

(Hhe numerous continuing allegations of torture and other
cruel, inhuman and degrading punishment or treatment, com-
mitted by officials of the State party or with their acquiescence,
particularly affecting political opponents of the Government
and peaceful demonstrators, and including disappearances,
beatings, and other actions in breach of the Convention. ... The
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pattern of failure of officials to conduct prompt, impartial and
full investigations into the many allegations of torture reported
to the authorities, as well as failure to prosecute alleged perpe-
trators, in nonconformity with articles 12 and 13 of the
Convention.

The opposition suffered harassment in response to lawful opposition
activities. On 25 March 2000, some 20,000 people protested peacefully in an
unauthorised demonstration in Minsk. Several hundred people were arrested
and detained for several hours, among them journalists and activists from the
Belarusian Popular Front, the main opposition movement. Police officers
reportedly used unlawful force for the arrest. One year later, on the same date,
demonstrators protested again, calling for fair and free presidential elections
in 2001. At least ten activists were arrested. Several detainees and eye-wit-
nesses alleged excessive use of force by the police and the ill-treatment of the
detainees. Most of the detainees were charged with organising or participat-
ing in an unsanctioned demonstration and were either fined or imprisoned for
10 - 15 days.

There has been no clarification as to the disappearance of the former
Interior Minister Yury Zakharenko, the Deputy Speaker of the dissolved
Supreme Soviet Viktor Gonchar and his friend Anatoly Krasovsky in 1999, or
cameraman Dmitry Zavadsky, disappeared on 7 July 2000. In summer 2001
two former investigators fled Belarus and published a letter alleging that
senior state officials had organised a “death squad” that had killed several of
the “disappeared”. (For details, see the cases of Dmitry Petrushkevich and
Oleg Sluchek.)

On 17 March 2000 Andrei Klimov, former member of the dissolved par-
liament and political opponent of President Lukashenko, was sentenced to six
years' imprisonment at a hard labour colony with confiscation of property by
a court in Minsk. He had been arrested in 1998 and charged with embezzle-
ment. It was widely believed that his arrest was spurred by the work he had
done as the chairman of a committee that investigated violations of the
Constitution by the President. Mikhail Chigir, former Prime Minister and
now an opposition member, was detained on 30 March 1999 on charges of
embezzlement, allegedly for politically motivated reasons. On 19 May 2000
he was convicted by the Minsk City Court of abuse of power and sentenced to
three years in prison. Two years of the sentence were suspended. On appeal,
the Supreme Court revoked the sentence and sent the case back to the prose-
cutor for further investigation, thereby avoiding having to acquit him.
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HumanN RiGHTS DEFENDERS

Human rights defenders have suffered harassment and intimidation by the
authorities, including arbitrary detention, imprisonment for short terms and
ill-treatment. Several human right defenders who denounced disappearances
are the victims of this campaign by the authorities. There have been a number
of raids of offices of human rights defenders by the police or suspicious bur-
glaries. Another form of harassment that human rights organisations face is
more bureaucratic. Many defenders have been refused the official registration
necessary to function lawfully, and have received official warnings, for frivo-
lous reasons, which may result in closure of their offices. The prominent
human rights organisation Spring-96, for example, received an official warn-
ing from the Ministry of Justice on 18 August 2000 because the letterhead
used on its office paper violated official regulations. Reportedly, the typeface
used was the wrong size and inverted commas had been omitted. The Centre
for Human Rights reportedly received an official warning in August 2000 for
using an organisational symbol different to that which they had used at the
time of registration.

ARBITRARY ARREST AND PRE-TRIAL DETENTION

According to the Criminal Procedure Code, the police may detain a per-
son for 24 hours without a warrant. Within that period, the Prosecutor is noti-
fied and should decide within 48 hours on the legality of the detention. A
suspect can be held for 10 days without being formally charged. Pre-trial
detention can last up to 18 months and the prosecutor, not the judge, has the
authority to decide on the continuation of detention, in violation of Article 9
(3) of the International Covenant on Civil and Political Rights, to which
Belarus is a state party.

INTERNATIONAL HUMAN RiGcHTS MECHANISMS

MissioN ofF THE UN SPECIAL RAPPORTEUR
ON THE INDEPENDENCE OF JUDGES AND LAWYERS

The UN Special Rapporteur on the Independence of Judges and Lawyers,
Param Cumaraswamy, visited Belarus from 12 to 17 June 2000. In his report,
he comments:

The Special Rapporteur acknowledges that Belarus is a country '
in transition and suffers heavily from economic deprivation and
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the after-effects of the Chernobyl accident. However, the perva-
sive manner in which executive power has been accumulated
and concentrated in the President has turned the system of gov-
ernment from parliamentary democracy to one of authoritarian
rule. As a result, the administration of justice, together with
all its institutions, namely, the judiciary, the prosecutorial ser-
vice and the legal profession, are undermined and not perceived
as separate and independent. The rule of law is therefore
thwarted. ...

Executive control over the judiciary and the manner in which
repressive actions are taken against independent judges appear
to have produced a sense of indifference among many judges
regarding the importance of judicial independence in the sys-
tem. Many appeared to be content with the flawed appointment,
promotional and disciplinary procedures and service condi-
tions. These procedures violate international and regional mini-
mum standards for an independent judiciary.

INTERNATIONAL OBLIGATIONS

Belarus has ratified the six main United Nations human rights treaties and
has acceded to the Optional Protocol to the International Covenant on Civil
and Political Rights. These international human rights treaties have suprema-
cy over domestic laws and therefore oblige Belarus to bring its Constitution
and all laws into accordance with them. Art. 8 of the Constitution of Belarus
stipulates that Belarus recognises the supremacy of the universally acknowl-
edged principles of international law and shall ensure that its laws comply
with such principles.

~  Nevertheless, in his mission report the Special Rapporteur on the
Independence of Judges and Lawyers expressed his great concern about the
non-compliance of many Belarusian laws with international norms and about
the seeming impunity with which these norms are violated.

Tue CounNciL oF EUROPE

In September 1992 the Council of Europe's Parliamentary Assembly had
granted a special guest status to Belarus, which allowed a delegation of seven
parliamentarians to attend the assembly sessions in recognition of the coun-
try's move towards democracy and respect for human rights. Belarus applied




Attacks on Justice, eleventh edition 76

to join the Council of Europe on 12 March 1993. However, due to the
increasingly authoritarian rule of President Lukashenko, the Council of
Europe's Parliamentary Assembly suspended the observer status of Belarus in
January 1997 and furthermore suspended the application procedure for mem-
bership of the Council of Europe in December 1998.

In January 2000 the Parliamentary Assembly of the Council of Europe
adopted a critical report on the overall human rights situation in Belarus and
expressed its concern that Belarus continued to fall seriously short of Council
of Europe standards such as pluralist democracy, the rule of law and respect
for human rights, and it decided to continue its suspension of the special
guest status and the accession procedure.

After the Parliamentary Troika, composed of members of the European
Parliament and the Parliamentary Assemblies of the Council of Europe
and the Organisation for Security and Cooperation in Europe (OSCE) had
visited Belarus in March 2001 it expressed “...its continuing concern
about the human rights situation ... and at the lack of progress in investigating
the disappearances of political opponents Mr. Zakharenko, Mr. Gonchar
and Mr. Krasovsky as well as of the journalist Mr. Zavadsky.”

THE JUDICIARY

Chapter 6 of the Constitution of Belarus regulates the court system.
Article 109 vests the exercise of the judicial power in the courts and
Article 110 stipulates that judges shall be independent and subordinate to
law alone and that any interference in the administration of justice is unlaw-
ful.

However, in reality, due to excessive executive influence over judges and
prosecutors and control of the legal profession, an independent judiciary in
Belarus is almost non-existent.

COURT STRUCTURE

The court system consists of the Constitutional Court and two other court
systems, one of general application and one dealing with economic questions.
The general court system comprises the District Courts, the Regional Courts
(the oblast and Minsk city courts), the Supreme Court and the Military
Courts. The economic court system comprises the Higher Economic Court
and the oblast and Minsk City Economic Courts.
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During 2000 there were approximately 55 Supreme Court judges, 159
judges in the Regional Courts and the Minsk City Court, 678 regular and 185
administrative judges in 154 District Courts. The Higher Economic Court has
20 judges and there are 96 judges at the oblast level. According to the dictates
of the Constitution the Constitutional Court consists of 12 judges.

JupGEs

Article 62 of the Law on the Judicial System and the Status of Judges sets
out the requirements for becoming a judge. Any citizen of the Republic of
Belarus who has a higher legal education and a good moral reputation, and
who is 25 years of age or older, may become a judge.

As a further requirement, potential judges must have at least two years of
legal experience or two years of fieldwork and practical study. Supreme
Court judges must have at least five years of experience. The judges of the
Regional, Minsk City, and Belarusian Military Courts, however, are required
to have at least three years of experience.

APPOINTMENT OF JUDGES

The procedures for appointment of judges were changed considerably by
the 1996 referendum. The main role in this process, is not any longer played
by Parliament, but rather by the President of the Republic of Belarus.

Article 84 (8) and (9) of the 1996 Constitution stipulate that the President
appoints the Chairperson of the Constitutional Court and the Chairperson and
the other judges of the Supreme and Economic Courts. Such appointments
must receive the consent of the Council of the Republic, of which one third is
appointed by the President himself. The same Article provides in section 10
that the President shall directly appoint six of the 12 Constitutional Court
judges and all the other judges of the Republic of Belarus. The remaining six
judges of the Constitutional Court are appointed by the Council of the
Republic.

The Chairpersons of the Supreme Court and the Higher Economic Court
are selected by the (Supreme) Council of the Republic on the submission of
the President. The other judges of these courts are chosen by the (Supreme)
Council of the Republic. The President appoints the Vice-Chairs of these
courts, the Presidents and Vice-Presidents of the District Courts and the
oblast Regional Court upon submission by the Minister of Justice and the
President of the Supreme Court.
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The candidates for all other judges are chosen by the local administration
of the Ministry of Justice. They must pass a qualifying examination held by a
judges qualification board that consists of representatives of the judiciary and
the organs of justice,160 and must then be recommended for appointment by
that board. After the Ministry of Justice approves the recommendation, the
final decision is made by the Presidential Administration. Candidates are also
subject to clearance by the Security Council of Belarus.

With regard to the appointment of judges the Special Rapporteur stated in
his mission report, “(w)hilst appointment by the executive or the legislature is
not per se a violation of the independence of the judiciary, the procedure
applied must contain appropriate safeguards. During the mission the Special
Rapporteur received many allegations that this process lacked transparency
and was heavily influenced by political considerations.”

Principle 10 of the UN Basic Principles on the Independence of the
Judiciary provides, inter alia, that “(a)ny method of judicial selection shall
safeguard against judicial appointments for improper motives.” In Belarus,
the President retains excessive control over the appointment of judges, a con-
dition which fails to guarantee the independence of the candidates. In particu-
lar, the influence the President has over the composition of the Constitutional
Court necessarily has an adverse impact on the independence of its members.

SEcURITY OF TENURE

Judges are appointed for an initial period of five years. After that period
they are evaluated by the Presidential Administration and are either appointed
for life or removed. The local administration of the Ministry of Justice con-
tinues to be heavily involved in the evaluation.

Article 116 of the Constitution stipulates that the judges of the
Constitutional Court are appointed for a term of 11 years and can serve until
they are 70 years old.

According to Article 63 of the Law on the Judicial System and the Status
of Judges, judges in all courts may not be removed, and may not be trans-
ferred to another position or court without their consent.

Principle 12 of the UN Basic Principles on the Independence of the
Judiciary provides that judges shall have guaranteed tenure either until a
mandatory retirement age or until the expiry of their term of office. However,
the initial period of five years is too short to guarantee an independent judi-
ciary. Judges who fear that they may not be reappointed may be prone to



79 : Belarus

decide in favour of the institution that will have to evaluate their perfor-
mance, i.e. the executive.

DISMISSAL OF JUDGES

According to Article 111 of the Constitution, the grounds for the dismissal
of judges shall be determined by law. Article 84 (11) gives the President the
power to dismiss the Chairperson and judges of the Constitutional, Supreme
and Economic Courts in the order determined by law and with notification to
the Council of the Republic. Article 72 of the Law on the Judicial System and
the Status of Judges provides that a judge may be removed from his position
when he has committed a “disgraceful act” or deliberately breached the law in
a manner that is incompatible with the status of a judge. The removal decision
is made by the organ which elects or appoints the judge.

Since the judges of the Supreme Court are appointed by the President,
they may also be dismissed by him. The same applies for the six judges of the
Constitutional Court, who are directly appointed by the President. This power
represents a serious violation of the principle of independence of the judicia-
ry. It has been reported that several judges of the Constitutional Court have
already been dismissed because they refused to decide a case pyrsuant to
instruction by the President.

All other judges can be dismissed on any basis determined by law, a pro-
vision which also gives the President the potential to manipulate the judiciary
through his power to render decrees.

DiScIPLINE

Article 73 of the Law on the Judicial System and the Status of Judges pro-
vides that the Regulations on Disciplinary Responsibilities of Judges, set out
in the Presidential Edict No. 626 of 1997, shall prescribe the grounds and pro-
cedures for disciplinary proceedings against judges. Grounds for discipline
include, inter alia, breaking the law in the consideration of cases, an occupa-
tional misdemeanour, and a failure to observe the work rules.

CONDITION OF SERVICE

The Special Rapporteur reported that the extremely low salary rate is
especially a concern for judges at lower levels. According to his report
the average level of pay for a judge on the District Court is an estimated
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US$ 30 - 45 per month. Judges on the Constitutional Court were reportedly
paid US$ 150 per month. A judge may be paid a bonus of up to 50 per cent of
his or her salary every month. The decision regarding bonuses is made by
the head of the Ministry of Justice at the oblast level and by the presidents
of the respective courts. For higher courts the decision is made by the
Presidential Administration. Judges also depend on the local government or
the presidential administration for the provision of adequate housing.

Judges are promoted to higher levels by the President according to
Presidential Edict No. 35 of 1997. The relevant qualification board holds
exams and gives recommendations for the promotion of judges. The promo-
tion to a higher grade entitles a judge to a salary supplement.

STATE OF THE JUDICIARY

Overall, the poor conditions of service for judges pose a threat to the inde-
pendence of the judiciary of Belarus. Low salaries always entail the risk of
corruption. The dependence of judges on the executive for the provision of a
monthly bonus, adequate housing, and promotion furthermore increases the
danger of judges to be influenced by the executive. This concern is confirmed
by the widely reported practise of so called “telephone justice”. It is alleged
that the executive or local authorities often dictate the outcome of (rials they
have an interest in.166 A further example for the existing interference in the
judiciary by the President is his blatant disregard for the decision of the
Constitutional Court that the Constitution of Belarus could not be amended
by referendum.

LAWYERS

President Lukashenko issued Decree No. 12 regarding the activities of
lawyers and notaries on 3 May 1997, thereby amending the rules governing
the legal profession significantly. Every lawyer is obliged to become a mem-
ber the Collegium of Advocates in order to be allowed to exercise the profes-
sion. The Collegium of Advocates is a centralised body, whose activities are
controlled by the Ministry of Justice. The Ministry of Justice has the power to
make the final decision to grant a license. However, a license is only granted
for a period of five years, after which the candidates must apply to the
Ministry of Justice for its renewal. Lawyers can reportedly be expelled from
the Collegium of Advocates after two official warnings for which no objec-
tive proof is required. Expelled lawyers are not allowed to practise their
profession and face considerable financial hardships. Lawyers are afraid of
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loosing their employment after a number of lawyers were expelled from the
Collegium of Advocates in recent years. (See cases in former editions of
Attacks on Justice.)

The Special Rapporteur reports that “(s)everal Advocates whom (he) met
during the mission alleged that they had been given warnings by their bar
association because they had asserted that their client was not guilty, or had
challenged the legality of the court proceedings.”

This system constitutes a blatant disrespect by the Government of the
independence of lawyers. Principles 16, 17, 18 and 20 of the UN Basic
Principles on the Role of Lawyers, inter alia, provide that Governments
shall ensure that lawyers are able to perform their professional functions
without intimidation, harassment or interference and that they should not be
threatened with prosecution or sanctions for any action taken in accordance
with their recognised professional duties.

Human rights lawyers also face difficulties in providing legal aid. Article
22 of the Law on Public Associations provides that public associations can
only represent and defend the rights and legal interests of their members and
not of third parties. This law contravenes the UN Basic Principles on the Role
of Lawyers that provides in its principles 2, 3 and 4 that Governments shall
ensure efficient procedures and mechanisms for effective and equal access to
lawyers and shall furthermore ensure the provision of sufficient funding for
legal services to the poor.

Oleg Volchek is a lawyer and the chairperson of Legal Assistance to the
Population, a local organisation that offers free legal advice on a wide
number of issues to people who do not have the means to afford a lawyer.
The organisation has offered legal advice in cases of arrests and ill-
treatment by police officers during opposition demonstrations. Mr. Volcheck
and other human rights lawyers and activists have attempted to register a
nationally based organisation that is intended to be named Legal Defence of
Citizens. However, the Ministry of Justice refused the necessary registration
of the organisation on 2 April 2001 on the grounds that the organisation
does not meet the requirements to become a public association. The aims
defined in the organisation's statutes to render legal assistance and associated
consultations to others in the area of human rights and basic freedoms were
contrary to the official definition of the term “legal assistance”. The other
reason given was that the organisation's activities would be contrary to
Article 22 of the Law on Public Associations, which stipulates that
public associations may only represent and defend the legal interests of
their members and not of third parties. According to Amnesty International,
Oleg Volchek intends to appeal this decision to the Supreme Court.
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Another such example is the case of the Mogilov Human Rights Centre,
that also provides free legal advice to people whose rights have been violated.
The organisation reportedly received a warning from the local justice authori-
ties on 29 September 2000 claiming that it had violated the 1994 Law on
Public Association because it had defended the right of people who were not
members of the organisation. The Centre was ordered to refrain from repre-
senting people who are not members or face punitive measures. The organisa-
tion intends to appeal this decision to a higher judicial authority.

THE ProCURATOR'S OFFICE

Section VI. Chapter 7 of the Constitution regulates the office of the
Procurator. The Procurator-General is the head of a unified and centralised
system of bodies of the Procurator's office and is appointed by the President
with the consent of the Council of the Republic. The task of the Procurator-
General and of the subordinate public prosecutors is supervision of the imple-
mentation of laws, decrees and regulations and supervision of the execution
of court verdicts. Furthermore, they carry out preliminary investigation and
support state charges in the courts.

There have been numerous allegations concerning the undertaking of, or
omission to undertake, prosecutions for apparently political reasons. The case
of human rights lawyer Oleg Volchek can serve as one example (see Human
Rights Defenders). In his mission report the Special Rapporteur expressed
concern over “the prosecution of many leading members of the opposition in
situations that connote a political motivation. Under Belarusian election law,
those convicted of offences, whether of a substantial or a minor nature, are
hot permitted to run for public office.”

CASES

Vera Stremkovskaya [lawyer and President of the Centre for Human
Rights in Belarus]: Ms. Stremkovskaya is a leading human rights lawyer in
Belarus and was the defence counsel in several high-profile cases. As a con-
sequence of her activities she has been repeatedly threatened with expulsion
from the Collegium of Advocates. Since December 1998 three criminal cases
have been brought against her, all based upon the grounds of defamation of
public officials. (for details see former editions of Attacks on Justice). In the
most recent case, she had represented her politically unpopular client,
Mr. Vasily Staravoitov, and had asked in court on 4 March 1999 about the
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location of the 40 bottles of cognac which were confiscated from her client's
home as evidence. The prosecutor, Mr. Smolencev, filed criminal charges
against her for slander in April 1999, alleging that she implied he had taken
the bottles. Although the case was dropped in December 1999,
Ms. Stremkovskaya found out that the prosecutor had filed a private law suit
against her in March 2000 seeking about $20,000 in damages. On 20 June
2001 the Moscow regional court in Minsk held that Ms. Stremkovskaya had
to pay approximately $500 to Mr. Smolencev. She filed an appeal against the
conviction at Minsk City Court.

In another attempt to discredit Ms. Stremkovskaya, the deputy chairman
of the Minsk Collegium of Lawyers, Mr. Gambolevsky, and the head of the
Pervomaisky district legal consultation bureau, Mr. Kartovitsky, began an
investigation of Ms. Stremkovskaya. They demanded information about the
cases she was involved in from several courts and interviewed a number of
her clients in their offices. As a result, some of her clients have now aban-
doned her services. They managed to find an order initiating a civil case,
which Ms. Stremkoskaya signed before she was paid by the client. Although
she explained that the particular case had been ongoing for some time and
that the client regularly paid money into the Collegium's account, Mr.
Gambolevsky filed a complaint and requested disciplinary action.

Ivan Shpakovsky [lawyer and member of the Centre for Human
Rights in Belarus]: Mr. Shpakovsky has allegedly been persecuted as a result
of his human rights work. In 1998 an administrative case was started against
Mr. Shpakovsky because he was advertising a job vacancy with a poster that
could be seen inside his office. The charges were later dropped. On 25
November 1999 he was reprimanded for an unsanctioned absence from work
on 11 and 12 October 1999, although he had been on a trip from 11 to 13
October 1999 to attend a criminal case hearing of one of his clients. He was
subsequently fined. He complained against his fine on 25 November 1999.
He was not able to attend the scheduled court session to review his complaint
and therefore asked for a postponement of the session. The appellate commis-
sion did not satisfy his request and opened yet another administrative case
against him on 10 April 2000, without familiarising him with the grounds. On
11 July 2000 the Mogilev Central District Court expelled Ivan Shpakovsky
from the Collegium of Advocates on the grounds of his “systematic” viola-
tion of the Law on Advocature and Rules of Law Ethics. The appeal to the
Central District Court and subsequently to the Mogilev Oblast Regional
Court were not successful. The appeal to the Supreme Court of Belarus is cur-
rently pending.
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Dmitry Petrushkevich and Oleg Sluchek [two former investigators in
the Belarusian Prosecutor General's Office]: Mr. Petrushkevich had been
involved in the Zavadsky investigation before being dismissed on 29 May
2001. Mr. Petrushkevich and Mr. Sluchek fled the country because they
feared for their lives after two otherwise healthy prosecutors involved in the
investigation into the disappearance of Dmitry Zavadsky and a witness in the
case died earlier in 2001. The two former investigators accused the
Lukashenko regime of forming a death squad to murder its political oppo-
nents. They claimed that more than 30 people had been killed, including the
missing opposition politicians Viktar Hanchar, Yury Zakharanka and Dmitry
Zavadsky. They were granted political asylum in the United States in June
2001.



BRAZIL

The Brazilian judiciary confronted a myriad of difficulties,
including failure to function expeditiously, lack of indepen-
dence and corruption. The overly broad jurisdiction
accorded to the military judiciary and the resulting impuni-
ty contributes to further human rights violations by police
forces. Lawyers defending prisoners faced undue obstacles
in carrying out their duties. Debate in Congress concerning
judicial reform continued, without achieving substantial
progress. '

BACKGROUND

The 1988 Federal Constitution establishes Brazil as a federal republic
composed of 26 states and a federal district, its capital. Each federated state
has its own constitution, the provisions of which must comply with the
Federal Constitution. The Constitution provides for the separation of powers.
Legislative power is exercised by a bicameral parliament: a 513-seat
Chamber of Deputies (Camera de Deputados) and an 81-seat Federal Senate
(Senado Federal). Executive power is vested in the President of the Republic,
who is elected through popular vote for a four-year period. The
Administration of justice is reserved to a court system.

Fernando Henrique Cardoso presently serves as President with the support
of a mixed coalition including his own centre-left Social Democratic Party,
PSDB, the Brazilian Social Democratic Party, the Brazilian Democratic
Movement and the Liberal Front Party. While the governing coalition holds
an overwhelming majority it has been sometimes difficult to gain support for
governmental legislative priorities due to weak party loyalty and the continu-
ing corruption scandals that have undermined the stability of the coalition.

In February 2001, widespread disturbances took place within the penal
system of the state of Sao Paulo. During the incidents, the worst in Brazilian
penal history, prisoners gained control of 29 institutions across the state and
took approximately 8,000 hostages, including visiting children. The rebellion
claimed the life of 20 inmates, who were reported to have been killed by their
fellow inmates and by the police during the disorders.
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HumAN RicHTS ISSUES

Human rights violations continued on a substantial scale. State Police
forces perpetrated numerous extrajudicial killings, tortured and beat suspects
while interrogating them, and arbitrarily arrested and detained persons.

During the period under review, the country came under scrutiny by sev-
eral international human rights mechanisms. In May 2000, the UN High
Commissioner for Human Rights Mary Robinson visited Brasilia, Sao Paulo
and Rio de Janeiro, and reached a working agreement with the Brazilian
Government on technical assistance. In the context of the 2001 World
Conference against Racism, Xenophobia and other forms of Intolerance, dis-
cussions arose over racial equity in Brazil. Brazilians of African origin were
said to be excluded by poverty from many of the opportunities enjoyed by
those of European descent. In May 2001, the Committee against Torture
analysed the initial report of Brazil submitted after a delay of ten years. The
Committee expressed concern over the competence of the police to carry out
inquiries after reports of crimes of torture committed by members of police
forces, without effective control in practice by the Public Prosecutor's Office.
According to the Committee, this contributes to the impunity enjoyed by the
perpetrators of these acts. The Committee recommended that the State explic-
itly prohibit the use as evidence in judicial proceedings of any declaration
obtained by means of torture.

Visit of the Special Rapporteur on Torture

In August-September 2000, the UN Special Rapporteur on Torture, Sir
Nigel Rodley, carried out an intensive three-week visit to Brazil during which
he visited Sao Paulo, Rio de Janeiro, Belo Horizonte, Recife, Belém and
Marabd. In his 2001 report to the UN Human Rights Commission, the Special
Rapporteur noted widespread public distress over levels of ordinary criminal-
ity, which led to demands for a draconian official response, sometimes with-
out legal control. According to the report, torture and other ill-treatment
occurred on a widespread and systematic basis throughout country. The
Special Rapporteur observed that “[torture] is found at all phases of deten-
tion: arrest, preliminary detention, other provisional detention and in peniten-
tiaries and institutions for juvenile offenders. It does not happen to all or
everywhere; mainly it happens to poor, black common criminals involved in
petty crimes or small-scale drug distribution”. The Special Rapporteur
described conditions of detention as “subhuman”. He concluded that “the
judicial system as a whole has been blamed for its inefficiency, in particular
slowness, lack of independence, corruption and for problems relating to lack
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of resources and trained staff as well as the pervasive practice of impunity for
the powerful.” Brazilian authorities described the report as hard but useful
and pledged to give careful consideration to its recommendations. In October
2001, the Government launched a campaign all over the country to prevent
torture and to provide hot-lines to report cases of torture. '

Impunity

The judiciary, which typically refuses to give credence to allegations of
torture by criminal defendants, shares responsibility for the lasting exercise of
torture in Brazil. Unreserved approval by courts of official denials of torture
and their rejection of well-founded claims of physical abuse by detainees
encourage further violations. For example, the Santa Catarina State Supreme
Court stated that “the allegation of torture, when not accompanied by other
evidence and coming from a prisoner, considered highly dangerous and who
has escaped from penitentiary, does not merit credibility”. The Rio de Janeiro
State Supreme Court and the highest court in Brazil, the Federal Supreme
Court, (Supremo Tribunal Federal), have also supported this path of jurispru-
dence.188 c '

Brazil's official report t6 the Committee against Torture recognises that
“many of these crimes remain unpunished, as a result of a strong feeling of
esprit de corps among the police forces and reluctance to investigate and pun-
ish officials involved with the practice of torture” and it added that “within
the period of time when data was gathered for this report - from April 1997 to
November 1998 - there was no indication of the existence of sentences based
on the Law of Torture”. This statement would confirm concerns that the
impunity enjoyed by torturers is, to say the least, almost total.

On 29 June 2001, Colonel Ubiratan Guimaraes, who led the 1992 military
assault on the Sao Paulo Carandiru prison, which resulted in the death of 111
inmates, was convicted of co-authorship of simple homicide of 102 detainees,
and five counts of attempted homicide. Colonel Guimaraes, who was. sen-
tenced to 632 years in prison, has not been imprisoned pending an appeal
against his conviction.

Although human rights defenders function without formal legal limitation,
there have been several cases of intimidation against them, including ill-
founded law suits, harassment, threats, and also murder attempts. Those
defenders operating in rural zones were particularly vulnerable to attacks
from gunmen employed by landowners, sometimes with the consent of police

officers.
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THE JUDICIARY

During the period under review, Parliament continued its consideration of
significant amendment propositions involving the media, the Association of
Judges and the Lawyers Bar Association and approved a new Civil Code and
reform of the Labour Court System.

Structure

Federal Constitution (Article 92 FC) provides that the bodies of the judi-
cial power are the Federal Supreme Court (Supremo Tribunal Federal), the
High Court of Justice (Superior Tribunal de Justi¢a), the Federal Regional
Courts (tribunais regionais federais), and the federal one-judge courts (juizes
Federais). Judicial power is also vested in tribunals and courts specialising in
labour, electoral and military matters, although they hold an autonomous
structure. Finally, the tribunals and one-judge courts of the various states and
the Federal District (tribunais e juizes dos estados e do distrito federal e ter-
ritérios) also form part of the national judiciary.

The highest court is the 11-seat Federal Supreme Court, which has juris-
diction over the entire territory. It is competent to review federal laws as to
constitutionality; to try the President, ministers and Members of Parliament
for common crimes; to consider habeas corpus petitions against the President
and Parliament, to try judges of Superior Courts for common criminal
offences and misconduct (crime de responsabilidade) and to settle conflicts
of jurisdiction between Superior Tribunals and other courts (Article 102 FC)).

The High Court of Justice is composed of a minimum of 33 justices
(Article 104 FC). It has powers to try state governors for common crimes, to
try Chief Justices of the state Superior Courts, judges of the Federal Regional
Courts and specialised tribunals for labour and electoral issues for common
crimes and misconduct and to deal with habeas corpus petitions against
Cabinet ministers (Article 105 FC). It also serves as a court of appeal for
decisions taken by lower level courts.

The Federal Regional Courts are composed of at least seven judges each
and are competent to try federal judges, including those specialised in labour
and military matters, working within their jurisdiction, for common crimes
and misconduct (Article 106 FC). Decisions taken by federal judges may be
appealed before these Regional Courts.

The country is divided into judicial districts (se¢d@o judicidria), which cor-
respond to each of the states and the federal district.
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Labour Courts

The Constitution establishes separate and specialised branches of the judi-
ciary for labour, electoral and military matters. Constitutional amendment 24-
99 reformed the court system on labour matters, which had been the subject
of pronounced criticism. The new system is composed of the High Labour
Court, the Regional Labour Courts and one-judge labour courts (Article 111
FC). The amendment eliminated the Boards of Conciliation and Judgement
and passed its powers to the newly created one-judge labour courts (juizes de
trabalho - Articles 112, 116, 117 FC).

The institution of “temporary judges” - those representing employers and
employees - was eliminated from the composition of the High Labour Court
and the Regional Labour Courts (Articles 111, 115 FC) and the aforemen-
tioned first instance courts. The High Labour Court is now composed only of
17 justices (Article 111). The reform was welcome in Brazil, as the separate
system for labour courts and the institution of the “temporary judges” had
been the target of particular criticism (see ‘Attacks on Justice 2000).

Military Police Courts

There are two police forces in Brazil: the civil police, which has investiga-
tion powers, and the military police, which carries out regular police func-
tions such as public security and crime prevention. The military police is not
a division of the military. Rather, it is a division of the police, established
by a 1977 amendment during the military dictatorship and maintained by
the 1988 Constitution, with special jurisdiction over acts of the military
police. Article 125 of the Constitution grants the niilitary court's jurisdiction
over military police for military crimes as defined in law. Article 19 of the
1969 Military Criminal Code defines peace time military crimes as the those
“...committed by military personnel who even if not on duty, use military
weaponry or any other warlike material to carry out illegal acts”. In 1996,
Law 9.299/96 reformed the Military Criminal Code and granted the civilian
judiciary the power to judge only cases of voluntary crimes against life, but
left intact the rest of the jurisdiction of the military justice system with
regard to the military police. The initial police inquiry continues to rest with
the military investigator, as does the classification as to whether a crime is
intentional homicide or manslaughter. Furthermore, the crimes of bodily
harm, torture, kidnapping, manslaughter, when committed by military
police officers, continue to fall within the exclusive jurisdiction of military
courts.
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A further cause of concern with regard to the military courts is that they
are composed of active military personnel. At the Federal Level, the military
judiciary is composed of a military court of first instance, and high Tribunal
Military. The first is constituted by a hearing judge and four active military
officers who make up the Council of Justice. The 15-seat High Military
Tribunal, consists of 11 active military officers of the different branches of
the armed forces and four civilian judges. The President of the Republic
appoints the whole tribunal.

At the state level, states of the federation have the power to establish High
Military Tribunals if it is considered necessary. In practice, many states have
created these courts, which typically suffer the same deficiencies as their
counterpart at the Federal level.

Military Police Courts are widely considered to contribute to impunity, as
- punishment is very light and few officers have been convicted. The Special
Rapporteur on Torture observed that “[pJrosecutions in military courts report-
edly take many years as the military justice system is said to be overburdened
and inefficient”. In its 2000 annual report, the Inter-American Commission
of Human Rights recommended “that Brazil take measures to abolish the
military justice system over criminal offences committed by police against
civilians”

Office of the Public Prosecutor’s Investigation powers

The Public Prosecutor's Office has the duty to oversee prosecutions of
all defendants. The Federal Constitution (Article 129) provides that the
Public Prosecutor is exclusively responsible for undertaking public
criminal action; assuring effective respect by the Government branches and
by services of public relevance for the rights ensured under the Constitution;
exercising external control over police activities; and requesting investigation
procedures and the institution of police investigations and indicating the legal
grounds of its procedural acts.

This provision has been interpreted as meaning that the Public
Prosecutor's Office has the power to proceed with independent criminal
investigations even in cases where no police inquiry has been opened or
where a police inquiry is still pending or has been filed, and that it may indict
law enforcement officials involved in criminal activities. A police inquiry is
therefore not obligatory in a case in which a prosecutor possesses a sufficient
measure of prima facie evidence (Indicio). The Office may gather such evi-
dence through means other than a police inquiry, such as through a civil or
administrative inquiry.
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According to prosecutors interviewed by the Special Rapporteur on
Torture, this interpretation is the subject of one of the most severe present
institutional struggles, as the police firmly dispute this approach. The draft
law recently put before Congress, which would grant public prosecutors
greater power over police inquiries, has become a new flash point in this
clash. According to the President of the Federal Court of Appeal, politicians
lobbied by the police were attempting to undermine the power of the Office
of the Public Prosecutor to supervise police behaviour.

ADMINISTRATION

The Federal Union is empowered to organise and maintain the judiciary,
the Ministry of Justice and the Public Defender's Office of the Federal
District and the territories (Article 21 FC). For their part, the federated states
have the authority to organise their justice systems, provided that they respect
the principles set forth in the Federal Constitution (Article 125 FC). The
scope of the courts and of the state judges is set forth in the states’ constitu-
-tions, and the law on judicial organisation shall be the initiative of the court
of justice (Article 125).

The Federal Constitution provides for the organisational and administra-
tive independence of the courts, including the power of the courts to deter-
mine the operations of their organs, as well as their financial autonomy,
including the ability to draw up their own budgets (Article 99).

Appointment and Security of Tenure

The justices of the Supreme Court and the High Court of Justice, are
appointed by the President of the Republic after their nomination has been
approved by the Federal Senate (Articles 101, sole paragraph and article 104,
sole paragraph. FC). The members of the Federal Regional Courts are
appointed by the President from a list presented by each Regional Court
itself, whereas the members of the High Court on Labour are appointed by the
President of the Republic with the Federal Senate's consent from a list
presented by the court itself (Article 111 FC). One fifth of the members of the
Federal Regional Courts must be lawyers and prosecutors coming from
outside the judiciary. This appointment procedure gives substantial power to
the President of the Republic and has been highlighted as prone to facilitate
unjustified political influence, particularly concerning the Supreme Court.

Judges enjoy life tenure (Article 95 FC). This security of tenure is granted
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to first level judges only after serving a two-year term in office. Judges can-
not be removed except in the public interest and following the procedures and
requisites established by the Constitution and the law.

Discipline and Causes for Dismissal

The absence of discipline and internal control, concurrent with slowness
and a deficient legislative framework, has been elaborated as one of the pri-
mary problems of the Brazilian judiciary,. The disciplinary and sanctioning
procedures instituted to deal with judges and prosecutors accused of miscon-
duct while in discharge of their functions, or for ordinary crimes, are lax and
inadequate. The law gives higher tribunals the power to exercise disciplinary
control over members of lower tribunals, with the exception of the Federal
Supreme Court whose justices are subject to impeachment proceedings
before the Federal Senate.

The Constitution grants to the Federal Senate the power to impeach the
Chief Justice of the Supreme Court, the Attorney General and the Defender
General for misconduct perpetrated whilst carrying out their functions
(Article 52(II)). Two-third of Congress may decide on the dismissal of these
officers and their ineligibility for any other public position for an eight-year
period in cases in which a judicial officer may be sanctioned by a body out-
side the judiciary itself.

All other judges are liable to discipline and control by the immediately
higher judicial body. For instance, the Supreme Court tries and sanctions its
own members, other than the Chief Justice, those of the High Court of
Justice, and specialised High Courts for labour and electoral matters (Article
102(I) paragraphs b and ¢ FC). The High Court of Justice, consequently, tries
and sanctions members of all Federal Regional Tribunals (Article 104(T)
paragraph a), and the Regional Tribunals carries out the same function
over all other federal judges working in their jurisdiction (Article 108(I) para-
graph a FC). The states' judiciaries follow the same internal discipline and
control. In actuality, however, this control scheme only functions to some
extent for first level judges who are tried and sanctioned by the disciplinary
division of the higher tribunal. The regime does not work efficiently in cases
involving judges of higher tribunals, due to lack of legal provisions on the
matter.

The Federal Constitution (Article 93X)) provides that in respect of all dis-
ciplinary measures, the reasons for the decision must be stated and be adopt-
ed by a majority of members of the respective tribunal.
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The most important reason for the failure of the disciplinary control of the
judiciary is the proclivity of judges to shelter one another. In addition, the
definition of misconduct is vague, giving grounds for substantial legal uncer-
tainty. Law 1079, which defines misconduct (crime de responsabilidade) of
the justices of the Supreme Court, fails to make explicit the actions that may
constitute misconduct with regard to judges at lower levels (High Court,
Federal Regional Tribunals, etc.). Law 1079, enacted in 1950 and prior to the
1988 Constitution, has not been amended to remedy this deficiency.
However, it has been argued that the definition of misconduct provided by the
rules of the tribunals and in a law applicable to all public officials may be
applied to overcome the deficiency of Law 1079. In 1999, a report by a
Senate Committee of Inquiry underlined the problem of effectively holding
accountable all members of the judiciary (see Attacks on Justice 2000).

Jubiciar. REForM

During the period under review, debate within Congress directed toward
adoption of important proposals to reform the judiciary continued. However,
the discussion has not advanced substantially. Besides the approval of a new
Civil Code, which is widely considered to be a positive development,
approval of most of the legislative initiatives regarding the judiciary remains
pending. These bills contain constitutional amendments and the enactment of
new laws that are necessary to overcome the corruption, impunity and lack of
timeliness that affect the proper administration of justice in the country. The
following are some of the most significant and controversial topics of the
ongoing reform of the judiciary (see also Atfacks on Justice 2000):

* Disciplinary control of judges for misconduct, and the body in charge of
discipline in the judiciary. As mentioned above, the 1950 Law defining
misconduct for judges of the Supreme Court does not contain an equiva-
lent provision concerning the rest of the judiciary. A draft bill to reform
the law with regard to the misconduct of judges at all levels has been
before Congress. A National Council of the Judiciary composed mostly of
representatives of the judiciary, the Public Prosecutor's office, and the Bar
Association was approved on the first reading in the Chamber of Deputies
as the most appropriate body to carry out disciplinary proceedings and to
apply sanctions.

* Measures to expedite judicial proceedings and penalise unjustified delays.
One proposal to overcome this problem is the incorporation of the legal
principle of binding opinion (s#mula vinculante), roughly corresponding
to the “binding precedent” basis of Anglo-Saxon legal systems, directed
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toward guaranteeing uniformity of jurisprudence and restricting the recur-
rent appeals to the Supreme Court of cases similar to others for which
there is extant jurisprudence. However, the suggested bill would force
judges to comply with the patterns instituted by the Supreme Court and
‘would only allow review by the highest court in all cases where no prece-
dent exists. It would give more power to the Supreme Court, whose all
members are elected by the President, and therefore, could widen the
executive's influence on the judiciary. The AMB proposed instead a for-
mula that would impede the recourse to a higher tribunal if the lower
judge had decided to follow the established precedent and would allow it
when the judge decides differently. It would not oblige the judge to follow
the criteria set up by the highest tribunal.

* The reform of criminal investigation procedures, and principally the
duties of judges and prosecutors in the investigation stage. Brazilian law
does not clearly limit the role of prosecutors and police during the prelim-
inary investigation stage. The Public Security Secretary of the state of Sao
Paulo presented a proposal for constitutional reform allowing the elimina-
tion of the preliminary police investigation to parliament, whereby the
police investigation would be replaced by an investigation conducted by
the prosecutor and controlled by an investigating judge. The Government
has backed the proposal, but it has faced strong opposition from the
police. The proposal for an amendment to the Constitution, which would
eliminate police investigation as an institution, purports also to eliminate
the division between the civil and military police in the states and replace
them by a single state police. The unified structure of the new state police
would arguably lead to the unification of the jurisdiction to which its
members are subject for the commission of common crimes.

* The federalisation of certain human rights violations. Certain human
rights crimes, now under state jurisdiction, would be brought under the
federal remit. However the criteria used to federalise certain human rights
and the possibly inadequate federal infrastructure to deal with a great
number of new cases have been raised as obstacles to effective implemen-
tation of this initiative.

OBSTACLES TO LAWYERS

During his visits to police lock-ups, the Special Rapporteur on Torture
found that most of the suspects believed that their families had not been noti-
fied of their arrest and location and that persons arrested were very infre-
quently counselled by a lawyer. On the contrary, it was reported that in the
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few cases in which a detainee was able to secure a private lawyer, the latter
had been prevented from seeing his or her clients until after the conclusion of
the preliminary proceeding. Lawyers said that they often saw their clients for
the first time at the first court hearing. According to the public defenders met
by the Special Rapporteur in Rio de Janeiro, a 1995 decree requires that a let-
ter be sent to the Public Defender's Office communicating any arrest within
three or four days from the date of the arrest. According to prosecutors from
the Nucleo Contra Tortura of the Federal District of Brasilia, 97 per cent of
suspects were not assisted by a lawyer during the investigation phase, while
the majority are only assisted by law students during the judicial phase. It was
also reported that students do not go to the police stations, but usually meet
their clients for the first time during the first instruction hearings and are
therefore not in a position to present witnesses.

CASES

Darcy Frigo [lawyer]: Mr. Frigo is a lawyer and member of the Pastoral
Land Commission (PLC) of Parand. In February 2000, he received a death
threat by telephone. He was warned he would have his legs “broken” if he
were to leave his home. This threat was related to a false accusation against
Mr. Frigo, that he had broken a policeman's leg during the use of excessive
force against a demonstration by landless peasants at Curitiba, Parand State.
Mr. Frigo, who went to the demonstration, had been seriously beaten by the
police. In April 2000, he received protection from the Federal Police. The
authors of the threats remain unknown.

Valdenia Aparecida Paulino [lawyer]: In June 2000, Ms. Paulino, a
human rights lawyer working in Sao Paulo, received death threats related to
her representation of the relatives of two persons allegedly killed by police
officers. Two military officers were said to have approached a witness in the
case and told him to take a message to Ms. Paulino that she should “be care-
ful”.

Henri Burin des Roziers [lawyer]: At the beginning of year 2000, Mr.
Burin, a lawyer of the Peasant Movement without Land, was included on a
list of people “destined for death” which had circulated publicly. At least, five
members of PML had been killed recently. The threat to Mr. Burin worsened
when he was preparing the file for the trial of a major landowner, who had
been sentenced in June for the murder of a trade unionist, Mr. Burin was sub-
ject in July 2000 to a vast smear campaign after he had published a file on the
practice of torture committed by the civil police in the Police Commissariat of
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the South of Par4 state. Mr. Burin was prosecuted by the Pard Government
for libel. In December 2000 he was tried together with another lawyer,
Anulson Rusi, for taking part in a protest demonstration.

Rosa Marga Roth [Ombudsman]: Ms. Roth is a police Ombudsman in
Belém, Par4 state. In November 1997, members of the Civil Police of Belém,
Par4 state, tortured Hildebrando Freitas. Mr. Hildebrando was allegedly taken
by ten police officers from his bar after having a dispute with them. Mr.
Hildebrando has still not physically recuperated from the torture suffered by
him both in the police car and in the police station. The Attorney General's
Office has not opened any inquiry into this case. Ms. Roth tried to reopen the
investigation and give publicity to the case. Ms. Roth was taken to a court by
a police officer, who accused her of crimes, including libel and tampering
with a witness. Furthermore, the police chief attempted to instigate her dis-
missal. The courts have dismissed all charges against Ms. Roth, but at the
time Attacks on Justice went to press, an appeal before the same court filed
by the police officer was still pending. According to Amnesty International,
to try to intimidate ombudsmen by starting criminal procedures against them
is a regular practice.

Gustavo dos Reis Gazzola, Roberto de Campos Andrade and Thomas
Mohuyico Yabiku [Prosecutors]: In February 2001, the three prosecutors
brought charges against 26 police officers and prison guards for torturing
prisoners at a public prison in Sorocaba, Sao Paulo state. Mr. de Campos
Andrade allegedly received an anonymous call on his mobile phone telling
him that he would be killed. Mr. dos Reis Gazzola also received a death
threat by telephone that he would be killed on his way home from the univer-
sity at which he teaches. The threats were probably in relation to the prosecu-
tors' role in bringing charges against the prison guards and police officers.



CHAD

Chad has been in a state of near constant internal conflict
for the past 30 years. The Government's human rights
record remains poor and impunity with respect to serious
human rights violations is widespread. President Déby has
.intervened inappropriately in cases before the judiciary.
For the first time in the country's history, a Supreme Court
and a Constitutional Council were officially functional.

had, which gained its independence from France on 11 August 1960,

is a unitary republic. Although General Idriss Déby has ruled Chad
since 1990, he was not elected as President until 3 July 1996. General Déby,
President of the Patriotic Movement of Salvation (Movement Patriotique de
Salut, hereinafter MPS) originally came to power after overthrowing the for-
mer dictator, Hissein Habré, who had been president since 1981 and has lived
in exile in Senegal since his ouster in 1990.

~ The 1989 Constitution was-suspended in 1990 by the then self-proclaimed
President Déby and his transitional regime. In 1993, General Déby lifted the
ban on political parties, and a national conference created a transitional
parliament under the control of MPS. In 1996, a new democratic
Constitution was adopted and approved by popular referendum, providing
for an elected President and a Parliament. President's Déby’s victory in
Chad's first multi-party elections in 1996 was strongly endorsed by
France, despite serious allegations of fraud and vote-rigging in the 1996 pres-
idential elections. Similar allegations proceeded parliamentary elections in
1997.

On 27 May 2001, President Déby was re-elected, having received more
than 67 per cent of the vote. International observers noted a few “incidents”,
but did not witness any deliberate intention to commit fraud. Despite the
generally positive reports produced by observers, the six opposition
candidates alleged that the poll had been marred by massive fraud and called
for the result to be annulled. One of the major irregularities reported by the
opposition was that opposition party representatives had been expelled from
several polling stations. On 28 May 2001, the police detained the six opposi-
tion candidates. The six men were released after an hour. Shortly afterwards,
an opposition supporter, 22-year old student Brahim Selguet, was killed
during clashes with the police in N'Djamena. The six opposition leaders were
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again arrested for a brief period on 30 May, purportedly so as to prevent vio-
lence from breaking out at the funeral of Selguet.

The new Constitution, adopted on 31 March 1996, provides for a system
of separation of powers among the executive, the legislative and the judicial
branches of government. Executive power is exercised by the President,
elected by popular vote for a five-year term (Article 59). The Government is
headed by the Prime Minister, who is nominated by the President and con-
firmed by the National Assembly. The legislative power is exercised by the
Parliament, composed of the National Assembly and the Senate (Article 106).
In August 2000, the MPS-dominated National Assembly increased the num-
-ber of legislators from 125 to 155.

An economically important and environmentally sensitive pipeline project
was put on hold following petitions by national and international NGOs to the
World Bank. The petitions expressed the need to inform and educate the local
population and to address serious human rights concerns.

Armed Conflict

Chad has been in a state of almost constant war since achieving indepen-
dence. Ethnic and religious differences have led to conflicts marked by exter-
nal intervention by France and clan rivalries. Government forces have
suffered casualties in their fighting against insurgents in the Tibesti region in
the Northwest part of the country. The Mouvement pour la Democratie et la
Justice au Tchad (MDIJT), led by Youssouf Tougoumi, a former Minister of
Defence and Justice, constitutes the most serious threat to the Government.
The Government had begun efforts to negotiate with the group, but by the
end of 2000 the fighting had intensified, resulting in heavy casualties on both
sides, and the success of negotiations was in doubt.

HumanN Ricats BACKGROUND

Chad is a State-party to the International Covenant on Civil and Political
Rights, the International Covenant on Economic, Social and Cultural Rights,
the Convention on the Elimination of all Forms of Racial Discrimination, the
Convention on the Elimination of all Forms of Discrimination against
Women, the Convention on the Rights of Child, and the Convention against
Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment.
Chad has also ratified the first Optional Protocol to the International
Covenant on Civil and Political Rights.
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Chad is also a member of the African Union, (formerly Organisation of
African Unity).

The Government's human rights record has always been problematic.
However, the situation improved somewhat after the ouster of Hissein
Habré in 1990. According to a 1992 Truth Commission report, there were
some 40,000 cases of political murder and systematic torture under the
Habré regime. The former dictator was indicted in February 2000 in
Senegal, but in July 2000 an appellate court there dismissed the charges on
the grounds that Senegal had no jurisdiction over crimes committed in
Chad. In February 2001, in Senegal's High Court, the prosecutor argued that
charges should be reinstated, and Chadian victims moved to bring cases
against Habré's accomplices to court in Chad. In March 2001, Senegal's
High Court ruled that Habré could not stand trial in the country and on
7 April 2001, Senegal's President announced that he had asked Habre€ to leave
Senegal. The UN Committee against Torture has called on Senegal to
prevent Chad's exiled former president from leaving the country. In parallel
proceedings, Habré's victims initiated proceedings in November 2000
against the former dictator in Belgium. On 26 October 2000, 17 Chadian
victims filed a complaint against Habré and former high ranking officials
of his government in Chad. On 6 April 2001, the Constitutional Council
of Chad ruled that Chadian courts had jurisdiction to try this case. On
May 2001, proceedings were initiated at the N'Djamena court of first
instance. ‘

Upon seizure of power in 1990, President Déby declared that his aim was
to “bring neither gold nor silver but freedom and democracy”, and he formal-
ly ended single party rule. Déby has since officially recognised the right of
NGOs to operate; and despite harassment Chadian human rights NGOs carry
out activities and publish findings critical of the Government. However; the
Commission Nationale des Droits de I'Homme (CNDH), established by a
national assembly law in 1994, has had to contend with presidential interfer-
.ence and has been weakened after an impressive start.

The right to freedom of expression and political freedom

The Constitution provides for freedom of speech and freedom of the
press, but in practice the Government has continued to limit this right in a
number of instances. The Government has used retaliatory threats against
journalists writing about the insurgence in the Tibesti region, and has
imposed restrictions on freedom of assembly. On 17 April 2001, the
Government decided to ban political programmes on private radio stations
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ahead of the presidential election of 20 May 2001. Reporters sans Frontiéres
(RSF) asked the High Council of Communications to revoke the ban
decision, which states that “during the entire 2001 presidential election
campaign period, any political debate or debate of a political nature is banned
on the airwaves of private, associative or community radio stations”.
Moreover, Article 35 of the above mentioned decision provides that radio
stations “that do not conform to the present decision will be suspended during
the entire electoral campaign period.” While newspapers are not affected by
the ban, the decision to restrict radio communications is of critical importance
in a country with a 90 per cent illiteracy rate. On 8 May 2001, the High
Council of Communications decided to suspend the operation of
“FM-Liberté”, a radio station s advocating human rights, on the grounds that
it continued broadcasting political debates in contravention of the govern-
mental ban.

On 4 December 2000, the N'Djamena's Magistrate Court sentenced
Garonde Djarama, a former senior public servant, to a suspended sentence of
six months' imprisonment, a fine of 50,000 CFA Francs (USD68, 72 Euros)
and a symbolic fine of one CFA Franc in damages and interest. His article in
the N'Djamena Hebdo criticised the slack reaction of the Chadian
Government to the racist attacks against Chad nationals in Libya. The
N'Djamena Hebdo director, Oulatar Begoto Nicolas was summoned by the
police the day following the publication of the article and was interrogated
before being released the same evening.

On 1 February 2001, the acting editor of Le Temps was sentenced to 1
year imprisonment, was fined and was asked to pay the disproportional
amount of five million CFA francs (7622 Euros) for damages.

Racial discrimination

Article 14 provides for equal rights for all citizens, regardless of origin,
race, sex, religion, political opinion, or social status. In practice, however, the
army and the political life are dominated by members of the small Zaghawa
and Bideyat groups from President Déby's northeastern region. This ethnic
dominance has served as a major impetus to the rebellion of political groups
in the south. These tensions are taking place in a country where there are
approximately 200 ethnic groups within a population of about seven million
people.
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Exercise of democracy

Chad has never experienced a peaceful, and fair transference of political
power, and both presidential and legisiative elections have been marred by
serious irregularities and indications of outright fraud.

The Constitution provides citizens with the right to change their govern-
ment peacefully, but, in practice, this right remains limited. President Déby
declared that presidential elections would take place on 20 May 2001 due to
strained resources. Legislative elections, initially scheduled in 2001 are to
take place in 2002. The President of the Independent National Electoral
Commission (CENT) announced on 17 May 2001 that “everything is ready”
for the first round of the presidential elections. However, there were noted
logistical problems 36 hours before the elections, and the CENI could not
decide whether to use the hand-written lists or the computer generated ones.
Opposition parties accused President Déby of vote-rigging and fraud even
before the elections took place and all opposition leaders have signed a coali-
tion agreement against the president in the second round. According to
reports by international observers, the first round of the electoral process was
considered to have been conducted fairly.

The rebellion: child-soldiers and iﬁpunity.

The Mouvement pour la Justice et la Democratie au Tchad (MIDT), led
by the former defence minister Youssouf Togoimi, has been fighting govern-
ment forces in Tibesti, a region bordering Libya and Niger, since 1998.
Fighting intensified throughout 2000, with both groups suffering heavy casu-
alties. The MDIJT has announced that since December 2000 it has killed 423
soldiers, while government troops claimed to have killed 120 rebels. Brutality
by soldiers and rebels marked the clashes, and those who committed human
rights abuses have generally enjoyed impunity. The Déby Government has
denied allegations that it is responsible for killing 13 MDJT prisoners in
December 2000.

Minors continue to serve in the army, and it has been reported that
teenagers from the Zaghawa tribe have been forced to fight on the
Government's side in the Tibesti region. It has also been reported that recruit-
ed children were put on the front line in order to-detect mines, and that the
two generals involved in the children's recruitment did so with impunity. The
Government denies that its military has been recruiting young people from
Southern Chad. However, there is information that students in the Sarh region
are living with the fear of forced enrolment.
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THE JUDICIARY

Structure

The 1996 Constitution establishes an independent judiciary (Article 146).
Judicial power is exercised by the Supreme Court, the Courts of Appeal tri-
bunals and the Justices of the Peace.

Interestingly, under a separate section of the Constitution (Titre VIII), a
High Court of Justice is established, which has the power to judge the
President of the Republic and high ranking government officials in cases of
high treason. The High Court, composed of senators, members of the
Parliament, the Constitutional Court and the Supreme Court, also has juris-
diction to try gross violations of human rights, as these are included in the
definition of high treason, under article 178.

Law N°004/PR/98 of 28 May 1998 reorganised the judiciary. Article 1 of
the new law sets out the jurisdictions as consisting of the Supreme Court, the
Courts of Appeal, the Criminal Courts, the Courts of First Instance, the
Labour Tribunals (les tribuneaux du travail), the Trade Tribunals (les tri-
buneaux de commerce) and the Justices of the Peace (justices de paix), which
are local courts with jurisdiction over light offences and established where
there is no tribunal of first instance.

The Court of Appeal is composed of six chambers (civilian and customary
affairs, administrative and auditing, trade, social matters, correctional and
simple police affairs, and one accusation chamber).

The Creation of a Supreme Court and a Constitutional Council

For the first time since Chad achieved its independence in- 1960, legisla-
tion has been adopted to provide for the creation of a Supreme Court and a
Constitutional Council, which were officially installed on 28 April 1999.
These two high jurisdictions complete the Chadian judicial system.

The Supreme Court is the highest jurisdiction, composed of three cham-
-bers with jurisdiction in judicial, administrative and auditing matters (Article
7). It is the only tribunal competent in local election affairs. The Supreme
Court is comprised of 16 justices including the President. Article 12 of Law
N°006/PR/98 guarantees Supreme Court judges security of tenure. Judges can
only be removed in case of retirement or on grounds of conviction for certain
crimes.
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The Constitutional Council has jurisdiction over constitutional matters,
international treaties and agreements. It is also competent to consider matters
related to presidential, legislative and senatorial election disputes. Its deci-
sions are binding on all administrative authorities and public powers and
there is no possibility of appeal against them. Every citizen can question the
unconstitutionality of a law during his trial and before any competent juris-
diction. ’ /

On 28 April 1999, President Déby swore in 16 members of the Supreme
Court as well as nine members of the Constitutional Court. They fully began
operations only in October 2000, due to inadequate funding.

Appointment and Security of Tenure

Judges are nominated by decree of the President of the Republic with the
approval of the High Council of the Magistracy (Conseil Supérieur de la
Magistrature). The President of the Republic, the Minister of Justice and the
President of the Supreme Court preside over the High Council of the
Magistracy. They can be removed under the same conditions (Article 153).
Article 155 states that judges can only be removed under several conditions,
as prescribed by law.

The Supreme Court is composed of a President and fifteen Conseillers.
The President of the Supreme Court is designated from among the highest
judges of the judicial order by the President of the Republic, on approval of
the National Assembly and the Senate (Article 8). The Presidents of the
chambers are designated by decree of the President of the Supreme Court.
The Conseillers are nominated by the President of the Republic, the National
Assembly and the Senate, from among high magistrates and specialists of
administrative law and auditing. Article 12 of Law N°006/PR/98 guarantees
Supreme Court judges security of tenure. Judges can only be removed in case
of retirement or on grounds of conviction for certain crimes.

The Constitutional Council is composed of nine members, among them
three judges and six highly qualified jurists, nominated by the President of the
Republic, the President of the National Assembly and the President of the
Senate to terms of nine years (Article 1 of Organic Law N°019/PR/98, of 20
July 1998). ‘

Administrative Control

The Ministry of Justice exercises overall administrative control over the
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activities of the courts and the functioning of the judicial bodies (Article 78
of Law N°004/PR/98). The Presidents of the Courts of Appeal and the
Attorney Generals (Procureurs Généraux) control their own jurisdictions and
send an annual report on the functioning of the judiciary to both the President
of the Supreme Court and the Minister of Justice (Article 79). The President
of the Supreme Court and the Attorney General send a similar report to the
Minister of Justice (Article 80) regarding the state of independence of the
judiciary.

Independence of the Judiciary in practice

The Constitution provides for an independent judiciary. However, the
judiciary has proved to be ineffective and subject to executive interference. It
has been reported that Déby favoured the incarceration of two former admin-
istrators for several months during 2000 on the grounds of misappropriation
of funds, despite the fact that there was a lack of evidence.

Two Supreme Court justices, Maki Adam and Ruth Romba, were demot-
ed in April by the Chief Justice, and apparently in reaction to a decision that
went against the Chief Justice's personal interests.

At the beginning of the year, President Déby dismissed the Minister of
Justice due to a torture incident that has generated negative publicity. In
September. 2000, police and military officials allegedly tortured a detained
businesswoman. However, apart from the dismissal of the Minister of Justice,
no legal action was taken against the officials involved.

Residents in rural areas often address their cases to traditional tribal
courts, and traditional practices and customary law are applied in addition to
French-based legal code by judicial institutions.

The salaries of the officials in the judiciary branch are at levels so low as
to carry negative implications for the independent functioning of judges.

CASES

Maitre Jacqueline Moudeina [lawyer-legal counsel at the Association
Chadienne pour la Promotion et la Défense des Droits de l'Homme
(ATPDH)]: On 11 June 2001, members of the anti-sedition police unit
attacked Ms. Moudeina while she was participating with approximately
100 women in a peaceful demonstration outside the French Embassy in
N'Djamena. The demonstrators were protesting against French policy in Chad
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in relation to the outcome of the May 2001 election, in respect of which
vote-rigging was alleged. Ms. Moudeina was wounded by a grenade. She was
hospitalised in a private clinic in N'Djamena and subsequently in Paris. It
was reported that the police identified Ms. Moudeina within the group of
demonstrators and that the grenade was especially directed against her. This
attack against Ms. Moudeina was due to her legal activities as lawyer of the
Chadian victims in the proceedings against the former president of the coun-
try, Hissein Habré. The official in charge of the anti-sedition police unit dur-
ing the demonstration, Mahamat Wakayé, was a former high-ranking security
officer in the Habré regime. At the time of the attack against Ms. Moudeina
there was a lawsuit pending against former Habré officials including
Mahamat Wakayé. The lawsuit was filed by victims of the Habré regime.
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The former military ruler, General Augusto Pinochet,
returned to the country and faced proceedings before the
Chilean judiciary. Although the judiciary took significant
steps to advance the Pinochet trial, in July 2001, the
Santiago Appeals Court suspended proceedings against the
former dictator on health grounds. Politicians opposed to
Pinochet's prosecution and the Armed Forces exerted con-
siderable pressure on both the executive and the judiciary.
Judges appeared to be willing to open trials for past human
rights violations. However, the 1978 amnesty law continued
to be a major obstacle to such prosecutions. The criminal
law system reform process, which attempts to incorporate
aspects of the adversarial model, progressed substantially
in several areas.

BACKGROUND

The Chilean Constitution was designed by the former military govern-
ment and approved by popular referendum in 1980. In 1989, the Constitution
was amended slightly after the military dictatorship lost a referendum con-
cerning the question as to whether (retd) General Pinochet should continue to
be President. Although the Constitution establishes the separation of powers,
it also includes provisions to protect the military's interests by granting it
excessive powers in the functioning of the democratic institutions. The
President, who is elected for a non-renewable six-year term and is head of
State and head of the Government, exercises executive power. A bicameral
Parliament, composed of the Chamber of Deputies and the Senate, exercises
legislative powers. There are 120 deputies and 49 senators elected through
periodic direct elections, with the exception of nine designated senators. Four
of these designates are former chiefs of military branches and two are former
Presidents who are senators-for-life. The Constitution provides for an inde-
pendent judiciary. The influence of the military in the judiciary has signifi-
cantly decreased, as continued rotation in the court system has reduced the
number of military-period nominees.

In March 1999, the United Nations Human Rights Committee (HRC)
expressed concern over certain powers retained by members of the former
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military dictatorship. The HRC also noted that the structural constitution of
the Senate prevents legal reforms that would enable Chile to comply more
adequately with its Covenant obligations. In January 2000, the Inter-
American Commission on Human Rights (IACHR) found that the institution
of designated senators, who instead of being elected are appointed by the mil-
itary and other non-representative institutions, was undemocratic and a
breach of human rights obligation because it distorted political representation.
In October 2000, a Senate Commission approved unanimously a proposal to
shorten the presidential period from six to four years and to eliminate the
institution of non-elected senators starting in 2006. However, this motion has
not become law and remains under consideration by Parliament.

Ricardo Lagos was elected President in January 2000 and took office two
months later. As a presidential candidate, Mr. Lagos led the Concertacion

para la Democracia, a centre-left coalition that included his Socialist party. .

President Lagos has attempted to reach political agreements to end the exces-
sive role the military has played in Chilean institutions, give the President the
power to dismiss and promote members of the army, democratise the
Parliament, and address the impunity for past human rights violations.
However, the Concertacidon's lack of a working majority in Parliament and
electoral rules that give excessive representation to the second most popular
party or coalition, presently the centre-right coalition Alliance for Chile
(Alianza por Chile), have made difficult the smooth approval of Presidential
initiatives.

HumaN RigHTS BACKGROUND

A number of criminal suspects detained by members of the uniformed
police (carabineros) were reportedly tortured or otherwise ill-treated. In April
2001, Parliament passed a new press law, which effectively extended the pro-
tection of freedom of expression. The new law repealed article 6(b) of the
State Security Law, which had criminalized “contempt of authority” and pro-
vided for prison sentences for those who “insulted” public authorities. Since
1990, more than 30 journalists, politicians and ordinary citizens had been
prosecuted under this law. The most recent cases were brought in February
2001. Article 66 of the Statute was also repealed. That provision had been
used in 1999 to confiscate the entire stock of the “Black Book of Chilean
Justice”, an exposition of judicial corruption in Chile, on the day of its launch
(See Attacks on Justice 2000). The new law protects journalists from any
obligation to reveal their sources, eliminates courts' powers to censor press
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coverage of criminal cases, and ends the powers of military tribunals to try
journalists for sedition. However, existing legislation still offers ways to ban
publications and prosecute critics for defamation. The ordinary criminal code
permits prosecution for defamation of the President, legislators, judges and
ministers. Other criticised provisions include article 30 of the State Security
Law, which allows judges to confiscate publications used to carry out
defamation against State authorities. In March 2001, President Lagos pledged
to introduce legislation to repeal the contempt of authority provisions of the
Chilean Criminal Code.

ImpUNITY

Judges were inclined to investigate and open trials for past human rights
violations. Nevertheless, such cases posed substantial legal and institutional
obstacles, particularly the amnesty law passed in 1978, covering crimes com-
mitted between 1973 and 1978. In 1999, the HRC, in reviewing the periodic
report of Chile, reiterated its previous view that amnesty laws are generally
incompatible with the duty of the State party to investigate human rights vio-
lations. In July 2001, the International Commission of Jurists, together with
Amnesty International submitted a report on the incompatibility of the 1978
amnesty law (Law 2191) with international law. The report highlighted the
international human rights obligations of Chile; the State’s obligation to
judge and punish the authors of human rights violations; the incompatibility
of the amnesty law for perpetrators of human rights violations; the imperative
of the pacta sunt servanda principle; and the non-application of the amnesty
by domestic tribunals.

Since 1999, Chilean courts have managed to prosecute cases, notwith-
standing the 1978 amnesty laws, by applying a jurisprudential rule which
established that the “disappeared” should be considered to be victims
of abduction because the last known fact about their situation is their illegal
capture. According to the Supreme Court, it is necessary to ascertain whether
a person is in fact dead and, if so, to establish the time of death. If it were
discovered that he or she was still alive at the time of the 1978 amnesty law
and was killed shortly thereafter, the perpetrators could not benefit from the
amnesty. The cases then remain open until the legal truth is established
about the fate of the disappeared. This jurisprudence was complemented by a
more recent Supreme Court ruling that full investigation of a crime that is
allegedly covered by the amnesty law and the identification of the person
responsible for that crime are required before the amnesty law may be
applied.
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Investigation of the 1982 killing of labour leader Tucapel Jiménez contin-
ued. Judge Mufioz led the Appeals Court to order the detention of 12 persons
for the crime, including retired army General and former Director of army
intelligence, Ramses Arturo Alvarez Scoglia. Judge Muiioz also charged
General Herndn Ramirez Hald, suspected to have helped one of the suspects
to flee the country. In November 2000, an investigative judge indicted
Brigadier-General Herndn Ramirez Hald in the Tucapel Jiménez case. The
indictment was the first ever of a General on active duty. Seventeen people
have been charged in this case.

In November 2000, an Argentinean court found Chilean intelligence agent
Enrique Arancibia Clavel guilty and sentenced him to life in prison for his
role in the 1974 car bombings in Buenos Aires, Argentina, which killed for-
mer Chilean Army Chief Carlos Prats and his wife. The Argentinean judge
requested the extradition of Pinochet and other military officers allegedly
involved in Prats' murder. In 2001, The Chilean Supreme Court rejected the
extradition petition on technical grounds.

In December 2000, Italy requested the extradition of (retd) General
Manuel Contreras and another official to serve life prison sentences for the
1975 murder of Chilean political leader Bernardo Leighton, which occurred
in Italy. The extradition request was denied on the grounds of insufficient -
evidence and lack of due process because the two former officers had been
tried in Ttaly in absentia.

Tue Rounp TaBrLE (MESA DE DIALOGO)

The mesa de didlogo was set up in 1999 to deal with the disappearances
during the years of military rule between 1973 and 1990. Although several
prominent human rights lawyers took part in the Round Table, the major
groups representing the victims of human rights violations refused to
participate. The mesa de didlogo signed a declaration in June 2000, which
recognised the gross human rights violations committed during the dictator-
ship. The mesa de didlogo also accepted the explanation of the armed forces
and the uniformed police (carabineros) that they did not have information on
the disappeared but were committed to cooperate in obtaining such informa-
tion. The Declaration set a timetable to collect information and asked for
legislation to provide a limited measure of anonymity to those who provided
information on the whereabouts of the remains of the disappeared.
Legislation with this purpose was approved in July 2000.
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On 8 January 2001, the armed forces released a report describing the fate
of 200 victims, in fulfilment of agreements reached by the mesa de didlogo.
The report revealed that the armed forces had dumped the bodies of more
than 150 prisoners into the ocean, rivers and lakes of Chile. Most of the cases
registered in the armed forces' report dated from the first six months of the
military dictatorship, before responsibility for repression was given to a cen-
tralised apparatus, the secret police known as DINA. Although the report was
important because it represented the first time that the Chilean armed forces
gave information about their widespread human rights violations, a great deal
of information was lacking, especially regarding the fate of hundreds who
disappeared after being abducted by the DINA, which ultimately responded
to General Pinochet alone.

The armed forces had some interest in establishing the fate of the disap-
peared in order to stop ongoing prosecutions. Doubts arose concerning the
consequences of the army's report on cases of disappearance, with some argu-
ing that information on the victims' deaths means the amnesty law should end
ongoing prosecutions. However, the information provided by the military was
vague and inadequate to allow for judicial verification. Although approximate
identification of the sites where the bodies were dumped was provided, the
report did not give details on when the prisoners were disposed of, how
the prisoners were killed, or what happened to their bodies after they were
murdered. It is clear that only independent confirmation could allow judges to
close investigations and to award amnesty when there is no definitive proof of
death.

On 16 February 2001, relatives of the victims filed two suits which
accused the three commanders in chief of the armed forces and the director
of the National Police of having obstructed justice by releasing minimal
information concerning the fate of those executed or disappeared during the
Pinochet regime. However, these charges were dismissed in March 2001 by
the Santiago Criminal Court.

GENERAL AuGusTO PINOCHET CASE

On 3 March 2000, (retd) General Augusto Pinochet Ugarte returned to
Chile after the authorities of the United Kingdom ordered his release on med-
ical grounds from house arrest in England (See Attacks on Justice 2000). In
Chile, complaints before more than sixty tribunals, involving nearly 2,000
individual cases of human rights violations lodged since January 1998, were
awaiting General Pinochet. However, in addition to the political challenges
that would confront the judiciary in trying General Pinochet, the legal obsta-
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cles included the 1978 amnesty law, the parliamentary immunity of the
retired General and his alleged illness. By the time of General Pinochet's
return, human rights lawyers had filed a legal complaint before the Santiago
Appeals Courts to lift Pinochet's parliamentary immunity from prosecution as
a lifetime senator. The 1980 Constitution awarded all former Presidents who
have completed their terms this non-elected post.

In April 2000, Parliament approved a constitutional reform granting par-
liamentary immunity to former Presidents who have served a full term and
therefore encouraging General Pinochet to resign from the Senate without
jeopardising his protection from prosecution. However, General Pinochet
failed to resign his Senate position, and his counsel argued before the
Santiago Appeal's Court that as the General was too ill to carry out his
defence, the proceedings would violate his right to a fair trial. In May 2000,
however, the court dismissed petitions to undertake a medical test before
deciding on Pinochet's immunity. On 23 May 2000, the Santiago Appeals
Court voted thirteen to nine to remove Pinochet's immunity, on the grounds
that there were bases for Pinochet to be prosecuted. The Supreme Court con-
firmed the decision by an even larger majority in August 2000, The Supreme
Court ruled that “the true purpose of an immunity proceeding is to decide
whether there is probable cause against a congressman charged with a crime”,
and added that according to the Code of Criminal Procedure, “there is proba-
ble cause when evidence is discovered against a congressman charged with a
crime”. The Supreme Court decision on Pinochet also gave guidelines calling
for full investigation of cases of deaths and disappearances that are likely to
fall under provisions of the amnesty law or that eventually may be subject of
the statute of limitations. The Court reasoned that amnesty should not be
applied in the abstract, but instead only to individuals found guilty of a crime.
In the same way, the statue of limitations should be applied only after the
guilty has been identified and the courts determine that no impending factors,
such as subsequent crimes by the accused, are relevant. The investigating
judge's request for lifting of immunity related directly to the case known as
the “Caravan of Death”, an operation carried out one month after the military
came to power in 1973, in which 72 people were secretly executed. It was
unclear what effect the ruling would have on the approximately seventy other
criminal cases pending against General Pinochet.

~ General Pinochet's loss of immunity produced tensions between the
President and the armed forces. President Lagos emphasised that he would
respect the court's rulings and that regardless of any political agreement on
past human rights violations, justice must continue. However, the courts
came under pressure when, under urging from the armed forces, President
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Lagos called a meeting of the National Security Council, which is constituted
by members of the armed forces, thus sending a clear message to the judiciary
that Pinochet's indictment was considered an issue of national security.

On 1 December 2000, the case judge, Juan Guzman Tapia, indicted
Pinochet on charges of kidnapping and asked that he be placed under house
arrest pending trial. However, 10 days later, the Santiago Appeals Court dis-
missed these charges on the grounds that Judge Guzméan Tapia had failed for-
mally to interrogate General Pinochet. Days later, the Supreme Court
confirmed the Appeal Court's dismissal of the charges, but ordered Pinochet
to undergo questioning regardless of whether medical tests to establish fitness
for trial had been undertaken. On 9 January 2001, General Pinochet submitted
to medical tests, pursuant to which a team of six experts established
unanimously that he suffered from “vascular dementia”(a light to moderate
form of dementia, according to one expert) caused by several minor strokes.
One independent expert chosen by each side, in an apparently impartial
procedure, observed the six experts. After the medical diagnoses it remained
for the judge to decide whether Pinochet's condition was grave enough to
prevent him from carrying out his defence and understanding the charges
against him

On 23 January 2001, General Pinochet was formally questioned at his
home for two hours by Judge Guzman. During the deposition, Pinochet was
reported to have denied that he had ordered the “caravan of death” executions
and to have suggested that local commanders might have been responsible.
Following the deposition, Judge Guzmén renewed Pinochet's house arrest
and, on 29 January 2001, reinstated charges against him. Judge Guzman
determined that Pinochet was fit to stand trial and indicted him on 57 charges
of murder and 18 of kidnapping. On 28 March 2001, the Court of Appeal in
the capital Santiago ruled that the charges should be reduced to those con-
cerning conspiracy to conceal the activities of the military death squad. The
Court also approved Pinochet's release from house arrest after the payment of
a bail.

On 9 July 2001, the Santiago Appeals Court suspended the proceedings
on health grounds. Although the investigating judge had concluded that
Pinochet's condition did not rise to the level of madness or dementia required
under the law, the Santiago Appeals Court ruled, by two votes to one, that his
physical state did meet the requirements based on a different interpretation of
the term “dementia”. Although opinion on the matter among outside
observers was in no way unanimous, many criticised the decision on the basis
that trials in Chile are largely written procedures and that Pinochet seemed to
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some to be fit enough to understand the charges and adequately instruct his
defence team.

On 22 August 2001, the Supreme Court reopened the possibility of a trial
of the former dictator. While the contents of the ruling of the Santiago
Appeals Court could not be appealed, prosecutors went to the Supreme
Court arguing that the decision was illegal on technical grounds. Prosecutors
said that the tribunal had based its decision at least in part on a reform of
Chile's penal code, which is not yet in effect in Santiago The Supreme Court
voted 5-0 to study the request and did not set a date for the issuing of a final
ruling.

Whatever the ultimate outcome, the Pinochet case has helped to establish
the principle that certain grave human rights violations are subject to “univer-
sal jurisdiction” and that heads of states are not immune from prosecution.
Furthermore, Chilean courts overcame the 1978 amnesty law by stating that
prosecutions of ongoing disappearance are possible, because the crime con-
tinues as long as the fate of the victim in concealed.

Jupiciary

The Constitution provides for an independent judiciary. The influence of
the military in the judiciary has significantly decreased as continued rotation
in the court system has reduced the number of military-period nominees. In
2000, the judiciary's budget was US$ 155,339,806, which constitutes a mere
0.83 per cent of the annual State budget.

STRUCTURE

The judiciary is constituted of an ordinary court system and a specialised
court system. Within the ordinary system, the 21-seat Supreme Court has the
highest position. There are also 17 Appeals Courts with jurisdiction over the
regions, and courts of first instance (juzgados de letras), with jurisdiction
over a district within a region under the principal jurisdiction of an Appeals
Court. The Supreme Court is responsible for general supervision, including
discipline and resource management and also plays a key role in the appoint-
ment procedure.

The President of the Supreme Court, while delivering the Court's annual
report, expressed dismay at the interference and the unjustified criticism the
judiciary has faced in respect of a number of its decisions. The President of
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the Supreme Court rejected criticism that political pressures have influenced
judicial decisions.

In June 2001, following a petition from the Government, the Supreme
Court decided to appoint nine criminal judges, who would exclusively carry
out 51 investigations on disappearance. Fifty-one first instance judges were
also appointed to oversee proceedings on 65 cases of disappearance. The
decision was taken on the grounds that a substantial number of cases are
being carried out on facts that allegedly constitute human rights violations
committed since 1973. The appointment of these judges is directed toward
achieving a significant advance in these cases.

A Constitutional Tribunal is empowered to exercise control over organic
laws and the laws that interpret a constitutional provision. Due to its restricted
powers and because of its composition, the Constitutional Tribunal has main-
tained a low profile in Chile. The appointment of justices is one of the
enclaves of powers retained by members of the former military dictatorship,
as three of the six members are appointed by the National Security Council,
half the members of which belong to the armed forces. When the
Constitutional Tribunal reviewed the new Code of Tribunals it recommended
that Parliament re-draft the provisions in order to guarantee certain rights.
The Parliament, on the understanding that the statement was a recommenda-
tion only, did not change the text of the code and it was ratified by the
President. In this case, it was clear that the ruhngs of the Constitutional
Tribunal were ineffective.

APPOINTMENT AND SECURITY OF TENURE

Supreme Court justices are appointed by the President and ratified by at
least two thirds of the senate of the Republic from a list of five candidates
submitted by the Supreme Court (Article 75). Appeals Courts justices are
appointed by the President from three-candidate lists submitted by the
Supreme Court. First instance judges are also appointed by the President from
a list submitted by the Appeals Court of the corresponding jurisdiction. The
law of the Public Prosecutor's Office establishes that the appointment of pros-
ecutors follows the same method of appointment.

The Constitution, under article 77, guarantees security of tenure to judges
“during good behaviour”, but stipulates lower level judges will exercise their
functions during the time established by the law. The Supreme Court may
remove judges on grounds of “bad behaviour” upon the request of the
President of the Republic, of an interested party or on its own initiative.. By
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majority vote of its members, the Supreme Court may also transfer a judge to
a different position. Furthermore, judges and magistrates are subject to peri-
odic evaluations by the next superior court (Code of Tribunals, Articles 273,
275 and 277). In 2000, the Supreme Court imposed 146 disciplinary mea-
sures, including the removal of one justice of the Appeals Court of Santiago.
Removals, transfers and other sanctions applied by the Supreme Court were
seen by most observers as being in compliance with legal provisions. The
new Commission of Ethical Control, created in March 2000 within the
Supreme Court, has carried out advisory functions on behalf of the plenary
with regard to general policies on addressing irregularities within the judicia-
ry and the investigation of cases.

The wide powers of the Supreme Court with regard to magistrates and
judges undermines the latter's independence.

JupbiciaL RErorm

The reform of the criminal law system, which began in the early 1990s,
continued during the period under review, with substantial progress reported
in different areas. Following the 1997 constitutional reform, which estab-
lished the Public Prosecutor's Office (Ministerio Piiblico), several laws have
been evaluated and approved to modernise the Chilean Criminal law system.
In 1999, the new Law of the Public Prosecutor's Office was adopted by
Parliament (Law 19640). This law created the Office of the Public
Prosecutor, which enjoys autonomy and independence. During the period
under review, three new laws entered into force. Law 19696 provided for a
new Code of Criminal Procedure; Law 19665 reformed the Code of
Tribunals; and Law 19718 created the Public Penal Defence.

Most of the administrative and financial efforts of the judiciary have been
directed toward implementing this reform throughout the country. The reform
is to be implemented over the entirety of the country by the end of 2003. The
planned gradual implementation is for the purpose of accounting for any dis-
advantages of the new system, so that they may be corrected through appro-
priate legislative measures. '

Law 19640 (See Attacks on Justice 2000) grants to Public Prosecutors the
powers to investigate and formulate criminal charges. Prosecutors have direct
control over the investigations and the police forces for this purpose.
However, orders to deprive individuals of their constitutional rights, such as
arrest warrants, need prior approval by a judge (Juez de garantias). The
Prosecutor-General, the head of the Public Prosecutor's office, is appointed
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by the President of the Republic with the consent of the Senate from a list of
five candidates submitted by the Supreme Court, following an open and pub-
lic contest. The Prosecutor-General, elected in 2000, will serve for a non-
renewable ten-year term.

Law 19665, containing a new Code of Criminal Procedure, establishes a
criminal procedure based on an adversarial model that is due to be fully
implemented by the year 2003. The new code separates the function of inves-
tigation, prosecution and judgement by giving these functions to different
organs, contrary to the former system under which they were concentrated in
the criminal judge. The new organs are the Public Prosecutor's Office, in
charge of the investigation and prosecution; Courts of Guarantees responsible
for ensuring the fulfilment of the procedural guarantees during the investiga-
tion stage; and an Oral Tribunal that will carry out the judgement. The new
code grants prosecutors control over the police during the investigation stage,
contrary to the former system, in which the police enjoyed free initiative to
act. The entry into force of the new system will bring a substantial increase in
the number of criminal judges and prosecutors. By September 2001, the
Supreme Court started to organize merit-based contests to fill the vacancies.
According to the Ministry of Justice, the Public Prosecutor's Office must have
642 specialised prosecutors.

Law 19665 reformed the Code of Tribunals. Its purpose is to tailor the
structure of the judiciary to the new Code of Criminal Procedure. The new
Code created 151 Courts of Guarantees, with 413 judges; and 43 Oral
Tribunals with 396 judges.

Law 19718 created the Public Defender's Office. It will be composed of
approximately 417 legal defenders who will provide free legal assistance to
those accused who do not have the resources to cover their legal defence in
criminal cases. The Public Defence has its own budget, which will be con-
trolled by the President through the Minister of Justice. In April 2000, the
head of the Public Defence Office was appointed.

MILITARY JUSTICE

Military courts continued to hold broad jurisdiction over all matters
involving military officers. The military courts also have jurisdiction to try
civilians for certain kinds of criminal offences. Decisions in the military court
system are subject to review by the Supreme Court, but the Supreme Court
has seldom overturned a military court decision. Moreover, in respect of
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disputes of jurisdiction that have arisen between the military and civilian
courts, the Supreme Court has tended to grant jurisdiction to the former.
However, as the composition of the Supreme Court no longer reflects an
overwhelming military influence, this trend has begun to shift in recent years.
(By September 2001, only three of the Supreme Court's members had been
appointed by the military.) One example was the transfer of the Albania case
from the Military Courts to the civilian judiciary in June 2000. Operation
Albania refers to the 1987 killings of 12 members of the Manuel Rodriguez
Patriotic Front. .

Regarding the military tribunals' jurisdiction, the Committee against
Torture recommended in March 1999 that “the law be amended to restrict the
jurisdiction of the military courts to trials only of military personnel charged
with offences of an exclusively military nature”. In 2000, the Human Rights
Committee expressed concern at “[the] wide jurisdiction of the military
courts to deal with all cases involving prosecution of military personnel and
their power to conclude cases that began in the civilian courts.” The
Committee added that this phenomenon “contributes to the impunity which
such personnel (military officers) enjoy against punishments for serious
human rights violations”. The Committee recommended that the law be
amended in order to restrict the jurisdiction of the military courts to trials
only of military personnel charged with offences closely related to military
matters.

CASES

Julia Urquieta [Lawyer]: Ms. Urquieta is a member of the Committee
for the Defence of People's Human Rights (CODEPU). On 30 October 2000,
Ms. Urquieta gave a television interview in which she explained on behalf of
those she was representing in a case the reason that Mr. Ricardo Claro Valdés
was being accused of having supported the repression carried out by the mili-
tary regime. Following the statement of Ms. Urquieta, legal proceedings
were initiated against her at a criminal court in Santiago on 23 May 2001. On
1 June 2001, lawyers and human rights organisations submitted an amparo
petition aimed at seeking protection for constitutional rights, which was
rejected. The case, currently at the Second Chamber of the Supreme Court, is
said to lack merit and to have been undertaken against Ms. Urquieta in
response to her exercise of legitimate legal activities.




CHINA

INCLUDING TIBET AND THE HONG KONG AND MACAO
SPECIAL ADMINISTRATIVE REGIONS

The human rights situation in China continued to deterio-
rate. Persecution and torture of members of the Falun
Gong spiritual movement and members of political dissi-
dent groups continued. A major campaign against crime led
to a record number of executions and allegations of pres-
sure on judges and lawyers to process large numbers of
criminal defendants in a short time. Judges and lawyers
continued to be controlled by the Chinese Communist
Party. There was still no independent judiciary in Tibet.
While the overall human rights situation in Hong Kong and
Macao remained satisfactory, some concerns about the
independence of the judiciary remained.

The People's Republic of China (PRC) is a unitary state with 22
provinces, five autonomous regions (Guangxi, Inner Mongolia, Mingxia,
Tibet, Xinjiang), three directly governed municipalities (Beijing, Shanghai,
Tianjin) and two special administrative regions (Hong Kong and Macao).

Under the 1982 Constitution, legislative power is vested in the National
People's Congress (NPC), which has around 3000 indirectly elected members.
Executive power is exercised by the State Council, which is elected by the
NPC. President Jiang Zemin is the head of the state and Zhu Rongji is the
Prime Minister.

In practice, effective political control is in the hands of the Chinese
Communist Party (CCP). The CCP enjoys unassailable political power and
state organs act as instruments implementing the Party's policy.

HumaN RiGHTS BACKGROUND

China signed the International Covenant on Civil and Political Rights on
5 October 1998, but has yet to ratify it. In February 2001, China ratified the
International Covenant on Economic, Social and Cultural Rights. In
November 2000, China sighed a Memorandum of Understanding with the
UN High Commissioner for Human Rights, designed to set up a program of
technical cooperation in the field of human rights.
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However, while showing a willingness to adhere at a: pro forma level to
the international human rights regime, the Chinese authorities pursued certain
domestic policies resulting in serious human rights violations on a large
scale.

The Government's campaign against those it deemed a threat to political
stability and public order continued. From 25 October 1999 through July
2000, courts in four cities sentenced ten leaders of the dissident-led China
Democracy Party (CDP) to heavy prison terms, primarily on subversion
charges. Other activists, such as An Jung, founder of the nongovernmental
organisation Corruption Watch, were sentenced to long prison terms on
charges of inciting the overthrow of the government.

The Chinese Government also continued its campaign against the Falun
Gong spiritual group. Followers of the group faced detention, unfair trials,
torture and imprisonment as part of the Government's crack-down on groups
considered to be “heretical organisations”. Legislation was used abusively to
convict alleged leaders of the Falun Gong on politically driven charges and
new regulations were introduced to further restrict fundamental freedoms.
The clamp-down on “heretical organisations” increasingly encompassed
other Qi Gong and religious groups, although in September 2001 there were
signs that China might re-establish diplomatic links with the Vatican.

In 2001, Falun Gong sources in China and abroad alleged that violence
and torture against Falun Gong practitioners detained all over China is now

systematic and officially sanctioned. They described this as a new pattern and

claimed that a special government task force was set up in Beijing to lead the
campaign against Falun Gong, the “610 office”. This office allegedly has
issued unwritten instructions allowing police and other officials to go beyond
legal constraints in this campaign, discharging them of legal responsibility if
a Falun Gong practitioner dies in detention due to beatings.

There were a growing number of reports of deaths in custody of Falun
Gong practitioners. By mid-January 2001, at least 201 deaths in custody had
been reported since the ban on Falun Gong in July 1999. By September 2001,
this number had reportedly more than doubled in just over six months.

In April 2001, the central Chinese authorities issued directives to intensify
the “strike hard” campaign against crime, resulting in tens of thousands of
arrests and a record number of executions in the following weeks. Within
three months, from April until early July 2001, Amnesty International record-
ed 2,960 death sentences and 1,781 confirmed executions. Under pressure to
produce results in the “Strike Hard” campaign, there were reports that

lawyers were called on to cooperate with the police and prosecution, and not
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to hold up the judicial process. Courts have boasted of their speed and
“special procedures” during the campaign.

The practice of torture continued to be widespread. Victims included both
political detainees and criminal suspects. Persons detained pending trial were
particularly at risk of torture during pretrial detention due to systemic weak-
nesses in the legal system or lack of implementation of the revised Criminal
Procedure Law. In' May 2000, the UN Committee Against Torture called
upon China to ensure prompt, thorough, effective and impartial investigation
of all allegations of torture.

Chinese authorities struggled to gain control of the Internet with its esti-
mated more than 20 million users. New regulations issued in March 2000 for-
bade China-based websites from reporting news from “independent news
organisations” thus limiting them to state-controlled sources. Internet users
continued to be arrested and charged with serious offences for spreading
information about human rights or other politically sensitive issues.

Political and religious repression was evident in Xinjiang. A major aim of
the “Strike Hard” campaign was to “deal a decisive blow to separatist forces,
eliminating separatism and illegal religious activities”. At least 24 alleged ter-
rorists, most of them Uighur Muslims, were executed during 2000. At the end
of April 2001, 30 Uighurs were sentenced to death in four districts of
Xinjiang alone, 16 of whom were reportedly executed immediately. The
charges included “separatism” and a range of alleged violent crimes.

On the positive side, there were some signs that the Chinese authorities
were attempting to reform the legal system, seeking international expertise to
help design new legal structures, train judicial and legal personnel, and help
disseminate information on the reforms to the public, the courts, and the
police. However, as the following outline shows, much more is needed in the
area of judicial reform.

Tue CRIMINAL PROCEDURE Law (cpL)

The 1996 edition of Attacks on Justice outlined the major features of the
CPL, which was adopted by the NPC on 17 March 1996 and came into force
on 1 January 1997. While the amended CPL was praised both inside China
and internationally for making certain improvements in the protection of
defendants in China's criminal justice system, doubts were raised as to how
much impact these reforms have had in practice.
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Some sources alleged that the implementation of the CPL has departed
substantially from both the letter and the spirit of the law, and that authorities
appear unwilling to allow the limited safeguards in the CPL to be implement-
ed in practice. The CPL provisions aimed at safeguarding human rights were
said to have been either diverted by interpretative rules, or violated outright
without the authors of the violations suffering any consequences. Loopholes
and ambiguities in the CPL have been exploited to the full by law implemen-
tation authorities, and in certain areas, the amended CPL has actually resulted
in greater limitation of key rights.

An official report form the Standing Committee of the National People's
Congress recently. confirmed many of the problems with the implementation
of the CPL. NPC Standing Committee inspection groups, which were sent out
to review the implementation of the CPL, revealed serious problems, particu-
larly regarding three main areas of CPL implementation. Firstly, they found
various time limits on detention to have been widely ignored. Secondly, they
found that torture has reached epidemic proportions, although both the CPL
and the Criminal Law prohibit it. Thirdly, they found that lawyers represent-
ing defendants or suspects in criminal cases encountered a great deal of diffi-
culty in fulfilling their professional duties.

THE JUDICIARY

STRUCTURE OF THE COURTS

The Chinese court system is composed of four levels: the Supreme
People's Court, the Higher People's Court, the Intermediate People's Court
and the People's Court. There are special courts for handling military, mar-
itime, and railway transport cases.

The Supreme People's Court is responsible to the NPC, to which it reports
on its activities. The three lower levels of courts report to the Standing
Committee of the People's Congress of the judicial district concerned.

Neither prosecutors nor judges are required to have law degrees or legal
experience, and qualification standards traditionally have been low. Only
nine percent of judges had received higher education, and many were not
well versed in the law. During 2000, the authorities undertook additional
efforts to improve the training and professionalism of judges and lawyers.
There is now a unified state legal examination for all professional and judicial
personnel. On 30 June, 2001, the NPC Standing Committee passed the revi-
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sion of the Law on Judges and the Law on Prosecutors. Aside from heighten-
ing the standard for appointing judges and prosecutors, the NPC Standing
Committee declared that all future judges and prosecutors would be selected
from those who pass the unified state legal examination. Further changes in
the law require judicial and prosecutorial appointees to be law school
graduates who have practiced law for at least two years, or postgraduates who
have practiced law for at least one year. Such measures are important steps
toward enhancing the quality of judges and prosecutors and should be wel-
comed.

After July 2000, in an effort to distance the judges from prosecutors,
judges in Beijing shed their military style uniforms in favour of robes or suits.

INDEPENDENCE OF JUDGES

Like other governmental organs of the PRC, the Chinese judiciary is sub-
ject to the control of the leadership of the Chinese Communist Party. China's
Constitution recognises the independent exercise of the power to adjudicate,
and it states that courts “are not subject to interference by administrative
organs, public organisations or individuals”. However, it must be noted that
the CCP is neither an “administrative organ” nor a “public organisation”.

Through various channels, the CCP can interfere with and control the
judiciary at various stages of litigation. One method of control is through the
Central Political-Legal Committee, which was established directly under the
CCP Central Committee, together with political-legal committees at lower
levels.

The responsibility of these committees includes supervision of judicial
personnel, discussion of “important cases”, reporting to the Party committee
on trends in legal affairs and implementation of Party policy on legal affairs
through the judiciary. The judiciary is under the obligation to report on its
work to the Political-Legal Committee, such as when opinions are divided on
certain matters. This allows the Committee to routinely review the judiciary's
work.

It is unclear how the committee system affects the routine work of the
judiciary as a whole, since its operations are highly secretive. However, the
high frequency of documents issued by the Central Political-Legal Committee
suggests that it is deeply involved in judicial affairs.

At the structural level, the court system itself has implications for the
impartiality of the judiciary. The Organic Law of the People's Courts
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provides that an adjudication committee should be established within every
people's court. The mandate of the adjudication committee includes discus-
sion of major or difficult cases. However, the law fails to specify the proce-
dure by which is a case is subjected to discussion as well as what kinds of
cases should be decided by the adjudication committee. Local people's courts
have substantially expanded the mandate of the adjudication committees.
Thus, in practice, due to the ambiguity of the rules, virtually all cases may be’
subject to a discussion, and therefore to a decision by the adjudication com-
mittee, seriously impairing the independence of individual judges.

Another structural element of the judiciary is the case review system.
Despite the fact that the CPL stipulates that individual judges should try cases
independently, it is common practice that individual judges report cases to
senior judges and the president of the court before a verdict is reached. This
case review system has dominated judicial practice within every court. It has
recently been reported that the chief justice of the Supreme People's Court
called for the use of this practice to be limited (but not abolished).

APPOINTMENT AND DISMISSAL OF JUDGES

The appointment of judges is under the control of the Party committee.
Similar to other “cadres”, all judges and prosecutors are nominated by the
local Party committee under the guidance of the Party's Political-Legal
Committees. The local People's Congresses merely confirm the nomination.
This process can result in local politicians exerting undue influence over the
judges they appoint.

Judges and prosecutors can leave their posts in “fault” or “no-fault” situa-
tions. The Judges Law provides a list of prohibited acts that would trigger
removal of judges from their positions in a “fault” situation. Some loosely-
defined acts, such as spreading words damaging to the reputation of the coun-
try, participating in illegal organisations as well as demonstrating against the
country, are among the most serious. There is also a catch-all clause embrac-
ing all other acts deemed to violate laws or discipline. Again, there is neither
a clear definition of what behaviour should be considered under this clause
nor an identifiable practice for determining such acts, In a “no-fault” situa-
tion, a judge may be removed if he or she is assigned a job outside the court.
In addition, a judge may also be dismissed if he or she is found to be unquali-
fied. Yet there is no transparent process or standard for determining judicial
competence.
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OTHER DEVELOPMENTS

Corruption and inefficiency in the judicial system are endemic. The
Government continued a self-proclaimed “unprecedented internal shake-up”
of the judiciary, designed to combat corruption and improve efficiency, which
began in 1998. In February 2000, the Supreme People's Court issued new reg-
ulations tightening conflict of interest guidelines for judges. Judges who vio-
late prohibitions against accepting money or other gifts from litigants or who
privately meet with litigants may be liable for malpractice under the new reg-
ulations.

The courts have recently initiated some reforms, aimed at quieting the
popular outcry against judicial corruption. One notable reform involves
“holding judges accountable for wrongfully decided cases”, whereby an indi-
vidual judge may bear personal responsibility for judgments that he issues in
a trial. In many jurisdictions, reversal of judgments or orders for retrial by
appellate courts are considered “wrongfully decided cases” of the judge who
issued the first decision. The penalties for “wrongfully decided cases” include
warning, demotion, monetary punishment, or even dismissal. This reform has
serious implications for the ability of individual judges to carry out their
duties independently.

LAwWYERS

According to the Lawyers Law, which was promulgated in 1996, the
Ministry of Justice has significant control over lawyers, law firms and bar
associations. However, lawyers are now allowed to organise private law firms
that are self-regulating and do not have their personnel or budgets determined
directly by the State.

The CPL allows lawyers to provide legal counsel to suspects being
detained or questioned. After cases are transferred to the Prosecutors office,
defendants have the right to seek the assistance of a lawyer to handle their
defence. While they are preparing their defence, lawyers can collect evidence
and check, take note of or duplicate the evidence collected by prosecutors.
Lawyers have the right to meet with their clients and maintain communica-
tion with the defendant.

However, these rights are not respected in practice. Defense lawyers have
faced serious obstacles in bringing these rights to life, because of both their
inability to exercise the rights given to them under the CPL and because of
loopholes in the law itself. For example, officials continue to deny requests
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for lawyer-client meetings. Even when approved, meetings are often limited
in frequency and duration, or subjected to conditions that severely compro-
mise meaningful consultation. Lawyers are commonly held responsible for
security during meetings with clients and further told what they can and can-
not discuss. Attorney-client confidentiality is generally disregarded as meet-
ings are often monitored, recorded or held in public rooms.

Lawyers continue to experience difficulties in preparing a proper defense.
In addition to limited access to detained clients, defense lawyers are restricted
in their ability to review evidence collected by the prosecution, have insuffi-
cient power to collect their own evidence, and are unable to cross-examine
witnesses who have provided testimony but who fail to appear in court.
Mounting official hostility towards lawyers has also greatly increased the risk
of representing criminal defendants. Lawyers who undertake such work are
often harassed and intimidated, and sometimes detained or even convicted of
crimes, merely for actively defending the interests of their clients. This is par-
ticularly so in politically sensitive cases. Lawyers-have consequently been
reluctant to work in criminal defense, which has led to a disturbing decline in
the number of criminal cases where defendants are represented by counsel.

Lawyers are now working under the shadow of Article 306 of the
Criminal Law, by which a defense lawyer may be accused and convicted of
the crime of inducing or helping a witness to change testimonies. Under this
article, any changes of testimony after a lawyer's involvement would incrimi-
nate that lawyer at official will, in particular the will of the prosecutor. It has
been reported that dozens of lawyers were detained, charged and even con-
victed according to this article. Lawyers associations at all levels have
protested this legal provision, but so far have failed to aitract sufficient offi-
cial attention.

TiBET AUuTONOMOUS REGION

The Tibetan Autonomous Region and other Tibetan autonomous areas
have been given nominal autonomy, with most local powers being subject to
central approval. The actual extent to which Tibetans control their own affairs
is even more circumscribed, however, due to the centralised dominance of the
Communist Party and the exclusion of Tibetans from meaningful participa-
tion in regional and local administration. The reality for Tibetans is that there
is neither democracy nor an independent judiciary, nor any rule of law in
Tibet.
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The Chinese Government strictly controls access to and information about
Tibet. Thus, it is difficult to determine accurately the scope of human rights
abuses. However, there appeared to be a total disregard of basic civil and
political freedom. The Chinese authorities continued to commit numerous
serious human rights abuses in Tibet, including instances of torture, arbitrary
arrest, detention without public trial, and lengthy detention of Tibetan nation-
alists for peacefully expressing their political or religious views.

Repression of religious activities in Tibet intensified during 2000. It is
believed that hundreds of Buddhist monks and nuns remained in prison at the
end of the year. Few escaped torture and ill-treatment, particularly during the
early stages of custody.

In August 2001, the UN Committee on the Elimination of Racial
Discrimination said that it “remained concerned with regard to the ...freedom
of religion for people belonging to national minorities (in China), particularly
in Xinjiang and Tibet.” It also cited “continuous reports of discrimination
with regard to the right to education in minority regions, with particular
emphasis on Tibet.”

Legal safeguards for ethnic Tibetans detained or imprisoned are the same
in principle as those in the rest of China. However, many Tibetans,
particularly political detainees, are deprived of even elementary safeguards
of due process. Tibetan judges must report to the Communist dominated
“Adjudication Committees” or the “Politics and Law Committees”, which
then advise on what they consider to be an appropriate ruling. Any judge
who reverses the decisions of the Committees is subject to serious repercus-
sions.

A majority of judges are ethnic Tibetans, but most have little or no legal
training. Authorities are working to address this problem through increased
legal education opportunities. Judges are appointed and may be removed
without cause by the People's Congress or one of its standing committees.

THE HoNG KONG SPECIAL ADMINISTRATIVE REGION

Hong Kong reverted from British to Chinese sovereignty on 1 July 1997.
In the Joint Declaration between the British and the Chinese Governments on
the question of Hong Kong, it was stipulated that the existing social and eco-
nomic system and the present lifestyle of Hong Kong be left unaffected for a
period of 50 years.
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The format chosen for implementing this “one country, two systems”
principle was the Special Administrative Region (SAR) under direct authority
of the Central People's Government of the PRC. The status of the Hong Kong
SAR was established in Article 31 of the 1982 Constitution of the PRC. The
Basic Law, approved in 1990 by the PRC's National People's Congress, pro-
vides for fundamental rights and serves as a “mini-constitution” for the Hong
Kong SAR.

Under the Basic Law, Hong Kong is allowed to have its own legislature
and judiciary. A Chief Executive, selected by a 400-person selection commit-
tee that was chosen by a China-appointed preparatory committee, wields
executive power.

The legislature (known as the Legislative Council) is composed of direct-
ly and indirectly elected members. On 10 September 2000, the second
Legislative Council was elected, for a 4-year term. Twenty-four seats were
elected on a geographic basis through universal suffrage, 30 seats through
functional (occupational) constituencies, and 6 seats through indirect election.
Human rights groups and democracy advocates complained of a democratic
deficit in the election procedures, but no parties boycotted the elections. Pro-
democracy candidates won 17 of the 24 seats elected on a geographic basis
and 22 seats overall.

The power of the legislature is curtailed substantially by voting proce-
dures that require separate majorities among both geographically and func-
tionally elected legislators for bills introduced by individual legislators and
by Basic Law prohibitions against the legislature's initiating legislation
affecting public expenditures, political structure, or government operations.
In addition, the Basic Law stipulates that legislators are only allowed to initi-
ate legislation affecting government policy with the prior approval of the
Chief Executive. ' '

HumAN RIGHTS BACKGROUND

The International Covenant on Civil and Political Rights was ratified by
the United Kingdom in 1976 and extended to Hong Kong with several reser-
vations. When the PRC resumed sovereignty over Hong Kong in 1997, the
change in Hong Kong's legal status had implications for the extension of the
ICCPR to the SAR. However, an annex to the Joint Declaration was adopted
which stipulates inter alia that “the provisions of the ICCPR and the ICESCR
as applied to Hong Kong shall remain in force”.
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Human rights in Hong Kong were generally respected, but there were
signs of censorship and threats to judicial independence (see below).

In April 2000, a senior official of the central government's Liaison Office
warned Hong Kong journalists against advocating Taiwanese independence,
saying they should report only what was in the interests of Beijing. In
September 2000, the Chinese Government cautioned Anson Chan, the head of
the civil service in Hong Kong, that she and her entire staff must step up their
support of the SAR's civil executive.

The Falun Gong spiritual movement has not been outlawed in the Hong
Kong SAR, where the right to freedom of assembly is protected, despite the
ban on the movement in the PRC. However, there has been substantial debate
in Hong Kong on whether the SAR should follow the PRC in outlawing the
movement with reference to Article 23 of the Basic Law, which deals with
perceived threats to national security. The Government also considered but
decided against adopting legislation to adopt an “anti-cult law” which would
have the consequence of outlawing Falun Gong, and the Chief Executive

.referred to the organisation as an “evil cult”. In some cases, international
members of Falun Gong have been refused entry to Hong Kong. The issue of
Hong Kong's approach to Falun Gong is considered by some as a test case of
Hong Kong's autonomy.

THE JUDICIARY

By law and tradition, the judiciary has remained independent since the
transfer of power to the PRC, underpinned by the Basic Law's provision that
Hong Kong's common law tradition be maintained. Articles 19 and 85 of the
Basic Law guarantee independent judicial power and freedom from interfer-
ence, and Article 82 of the Basic Law vests Hong Kong's highest court with
the power of final adjudication. However, the Basic Law also stipulates that
the Standing Committee on the NPC has the power of final interpretation of
the Basic Law.

Structure of the courts

The court system in the Hong Kong SAR consists of the Court of Final
Appeal, the Court of Appeal, the Court of First Instance, the District Court,
the Magistrates' Court and other tribunals with judicial officers presiding,

The Court of Appeal and Court of Final Appeal exercise appellate
jurisdiction only. There is a constitutional limitation on the powers of
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interpretation of the Court of Final Appeal under Article 158 of the Basic
Law. Under this provision the Standing Committee of the National People's
Congress reserves some matters for determination. These relate to the provi-
sions of the Basic Law which concern the relationship between the Central
Authorities and the Hong Kong SAR.

Independence of the judiciary

The Government's controversial 1999 request to the Chinese Government
to seek a final interpretation of the Basic Law in the so-called “right of
abode” cases was discussed in Attacks on Justice 1999. The cases arose from
Article 24 of the Basic Law, which conferred the status of Hong Kong
Permanent Resident on six categories of people. The NPC Standing
Committee's interpretation, which effectively overturned a ruling by the
Court of Final Appeal, raised questions about the potential future indepen-
dence and ultimate authority of Hong Kong's judiciary. In a later decision in
December 1999, the Court of Final Appeal declared that the Standing
Committee's Interpretation was lawful and binding on all Hong Kong courts.

The third round of right of abode cases involved four actions for judicial
review. Judgments for three of the cases were given together on 20 July 2001
(the fourth decision had not yet been handed down by September 2001). In
the Chong Fung-Yuen judgment, the Court of Final Appeal took the view that
the Standing Committee has the power to interpret any provision of the Basic
Law at any time, and its interpretation binds the Hong Kong courts so that
they must give effect to it.

Appointment and dismissal of judges

A Judicial Recommendation Commission advises upon judicial appoint-
ment or promotions, conditions of judicial service and any other matters
affecting judicial officers. The membership of the Commission consists of the
Chief Justice and the Secretary for Justice ex officio, and two judges, one bar-
rister, one solicitor and three lay persons by appointment of the Chief
Executive. Certain categories of persons, such as members of the legislature
and other pensionable officers, are not allowed to be members of the
Commission.

Commission members may be nominated by the private bar. However,
Commission resolutions may be adopted with two dissenting votes, thereby
allowing for appointments in the face of opposition by the Bar. Legal experts
have complained that the commission's selection process is opaque. In
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November 2000, legislators requested that the process be made transparent.
The Government responded that privacy concerns prevented opening the
process to the public.

According to Article 90 of the Basic Law, removal and appointment of the
judges of the Court of Final Appeal, and of the Chief Judge of the High
Court, must be endorsed by the legislature and reported to the Standing
Committee of the National People's Congress. Only judges of courts starting
from the level of District Court enjoy security of tenure unt11 retirement age
(either 60 or 65, depending on date of appointment).

THE MaAcAO SPECIAL ADMINISTRATIVE REGION

Macao reverted from Portuguese to Chinese administration on 20
December 1999. This followed a “Joint Declaration on the question of
Macao” between Portugal and China from 1987, whereby the parties declared
Macao to be Chinese territory and provided for China to resume the exercise
of sovereignty over it as of 20 December 1999.

Under the terms of the Joint Declaration, China undertook a series of
basic policies following the principle of “one country, two systems”, similar
to the approach taken with regards to the Hong Kong SAR. These undertak-
ings included the establishment in Macao of a Special Administrative Region
(Macao SAR) of the PRC, which is under the direct authority of the Chinese
Central Government, but which enjoys substantial autonomy, including exec-
utive, legislative and “independent judicial power, including that of final
adjudication”. China also undertook to respect the current legal, social and
economic system in Macao, which are to remain in place for 50 years. A
Basic Law, passed by the Chinese legislature in 1993, works as a COnStItllthIl
for the region.

The Government of the Macao SAR is headed by a Chief Executive, cho-
sen by a 300- member Selection Committee, which was chosen by the
Preparatory Committee (60 Macao and 40 PRC representatives appointed by
the NPC). The Chief Executive will hold office for a renewable five-year
term.

The first legislative assembly is composed of 23 members, of which only
8 are directly elected by the people. Eight are elected by interest groups and
seven are elected by the Chief Executive. All of them will serve until October
2001 when a new legislative assembly will be elected. The number of legisla-
tors will increase in successive terms: the second legislature will be com-
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posed of 27 members (of which 10 will be directly elected) and the third of
29 members (12 elected directly).

Human RicHTS BACKGROUND

The Macao SAR Government generally respects the human rights of its
citizens, although there are problems in certain areas. Such problems include
the limited ability of citizens to change their government; limits on the legis-
lature's ability to initiate legislation; occasional instances of police abuse;
inadequate provision for the disabled; a lack of legal protection for strikes
and collective bargaining rights; and trafficking in women.

Rising unemployment undermined high expectations of economic recov-
ery and government reform under the Chinese regime. Unemployed workers
staged several large marches, culminating in a violent confrontation on 2 July
2000, when police used tear gas to disperse stone-throwing demonstrators
and arrested several alleged organisers.

THE JuDICIARY

Structure of the courts

There are four courts in the Macao SAR: the Primary Court (with general
jurisdiction in the first instance); the Administrative Court (with jurisdiction
of first instance in administrative disputes); the Court of Second Instance; and
the Court of Final Appeal.

Independence of the judiciary

Since the handover in December 1999, the organisation of the courts has
been governed by the provisions of the Basic Law. Article 83 establishes that
the courts of the Macao SAR are independent and have power of final adjudi-
cation over all cases in the Macao SAR. The courts also may rule on matters
that are “the responsibility of the Central People's Government or concern the
relationship between the central authorities and the SAR”. However, before
making their final (i.e. not subject to appeal) judgment, the court must seek
an interpretation of the relevant provisions from the Standing Committee of
the Chinese National People's Congress. When the Standing Committee
makes an interpretation of the provisions concerned, the courts, in applying
those provisions “shall follow the interpretation of the Standing Committee”.
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The Standing Committee of the NPC must consult its Committee for the
Basic Law of the SAR before giving an interpretation of the law. This
Committee is composed of 10 members, 5 from the SAR and 5 from the
mainland.

Appointment and dismissal of judges

According to Article 87 of the Basic Law, the Chief Executive appoints
judges at all levels, acting on the recommendation of an “independent com-
mission” (which he appoints), composed of local judges, lawyers and “emi-
nent persons”. The Basic Law stipulates that judges must be chosen on the
basis of their professional qualifications.

Judges may be removed only for criminal acts or an inability to discharge
their functions. Judges can only be removed by the Chief Executive acting on
the recommendation of a tribunal appointed by the President of the Court of
Final Appeal and composed of not less than three local judges. In the case of
the justices of the Court of Final Appeal, their removal may only be decided
by the Chief Executive following a recommendation of a review committee
composed of members of the legislature.

Other developments

The need to translate laws and judgments from Portuguese and a severe
shortage of local bilingual lawyers and magistrates may hamper development
of the legal system (of the 100 lawyers in private practice, approximately 5
can read and write Chinese). However, the authorities have instituted a rigor-
ous postgraduate training program for magistrates, who received legal train-
ing outside the SAR.



COLOMBIA

At least 64 judges, lawyers and prosecutors were victims
of attacks between February 2000 and November 2001.
Intimidation against other judicial officers and witnesses
contributed to the widespread impunity enjoyed by a wide
variety of criminal offenders. The criminal justice system
failed to address adequately such endemic problems as cor-
ruption, armed opposition and paramilitary activities,
organised crime, drug-trafficking and human rights viola-
tions, leading to widespread public distrust of the judiciary.
The Constitutional Court overturned much of the Law of
Specialised Jurisdiction. Three new codes on criminal jus-
tice entered into force. The military judiciary has generally
refused to transfer cases of human rights violations involv-
ing high-ranking officers to civilian jurisdiction. A new law
was approved in congress, which, if implemented, would
undermine the independence of the judiciary and the sepa-
ration of powers. The Constitutional Court ruled that judg-
ing a military officer allegedly responsible for humanitarian
law and human rights violations within the military judicia-
ry amounted to a grossly illegal proceeding. The armed
opposition FARC-EP has continued to prevent the presence
of an impartial judiciary in the demilitarised zone and has
carried out grossly unfair trials.

BACKGROUND

Colombia is a democratic and pluralist republic. The 1991 Constitution
provides for a unitary State and the separation of powers. The hierarchy of
sources of law in the civil tradition, on which Colombian legal system is
based, is a Constitution, legislation and regulations. The President, who is
head of the Government and chief of state, exercises executive power. The
President is elected by direct and universal suffrage for a four-year period
and is barred for life from re-election. A bicameral Congress exercises
legislative power. The 102-seat Senate is elected for a renewable four-year
term. One hundred of the senators are elected from nation-wide lists and
two from special national indigenous lists. The number of seats of the
Chamber of Representatives changes according to the variation of the
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country's population. Its current 163 members are elected from regional lists
for a renewable four-year term. The 32 departments (departamentos) and the
Capital District hold at least two seats, and the rest are distributed according
to population. The exercise of judicial power is reserved to an independent
court system, as provided by the Constitution. However, subornation and
intimidation by the various actors in the armed conflict and a highly active
organised crime network impede its proper functioning.

President Andrés Pastrana, elected in 1998, continued to face political dif-
ficulties resulting from the minority status held by his Conservative Party in
Congress. Political support for several initiatives has been obtained from
some political forces, including permanent or occasional dissidents of the
major opposition party. However, in June 2001 a constitutional amendment to
strengthen the political parties and reform the electoral system was rejected
by Congress. The opposition Liberal Party enjoys majority status in both leg-
islative chambers. Candidates have started their campaigns for the 2002
national elections. The future of the peace process and the difficult economic
situation, said to be the worst in 70 years, appeared to be the major issues for
the coming presidential elections.

The internal conflict and peace negotiations

Paramilitary organisations, which collectively call themselves the United
Self-Defence Groups of Colombia (Autodefensas Unidas de Colombia-AUC),
have expanded rapidly. They maintain a presence in 40 per cent of the coun-
try and have some 8,000 members, representing an 81 per cent increase over
the last two years,

The Revolutionary Armed Forces of Colombia-People's Army (Fuerzas
Armadas Revolucionarias de Colombia-Ejército del Pueblo-FARC-EP),
established in 1964, Colombia's largest rebel group (approximately 16,000
members) continued to operate throughout most of the country. The peace
process between the Government and the FARC-EP, which started in January
1999, continued in the demilitarised zone (zona de despeje). The army
withdrew from the mentioned. zone following the agreement between the
FARC-EP and the Government to facilitate an area for the carrying out of the
negotiations. The demilitarised zone, which comprises five municipalities and
a population of 90,000, is regularly prolonged by the Government by decree
(by December 2001, the Government has prolonged the demilitarised zone
nine times). In the most visible result of the peace talks, in June 2001, a
Government-FARC-EP exchange of 73 ailing prisoners took place. Days
later, the FARC-EP unilaterally freed 274 prisoners. Many of these prisoners
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had been held for more than one year. However, at least 41 soldiers remain in
the FARC-EP's power. The peace process has continued without substantial
progress. During the period under review, the process was suspended and
resumed several times, but no significant breakthrough emerged. Public sup-
port for the peace process has decreased due to its shortcomings. A cease-fire
has not been agreed, negotiations have not advanced, and FARC-EP's actions
have worsened. It has been difficult for President Pastrana to continue the
peace -process and prolong the withdrawal of the military from the zona de
despeje. Even the IACHR, while supporting the peace process, expressed its
disappointment at the slowness of the already three-year old peace negotia-
tions.

The National Liberation Army, (Ejército de Liberacién Nacional-ELN),
an insurgent group formed in 1965, continued to operate mostly in mountain-
ous areas of North, Northeast, and Southwest Colombia. Peace talks with the
Government and the ELN developed under uncertainty, but, by the end of
2001, positive signs emerged. The Government and the ELN had agreed on a
reduced and internationally verified version of the FARC-EP's demilitarised
zone (zona de encuentro) to facilitate the dialogue. This “encounter zone”
was to be established in northeastern Colombia. However, violence erupted
once the plans to establish the zone became public. The area fell under the
control of paramilitary forces and thousands of civilians protested, fearing
abuses by guerrillas and paramilitary reprisals. The Government described the
protesters as being sponsored by paramilitary groups. On 9 March 2001, the
ELN suspended dialogue and on 7 August 2001, President Pastrana decided
to suspend talks. The ELN responded by escalating its military actions.
Howeyver, peace-talks resumed on 12 December 2001, following a meeting in
La Havana, Cuba. The Parties agreed on a six-month timetable for the negoti-
ation with thematic forums to take place outside Colombia. On 17 December
2001, the ELN announced a Christmas cease-fire in order to gain trust for the
resumed peace process.

Plan Colombia

The Government adopted a controversial programme known as Plan
Colombia. The official objective of this initiative is the fulfilment of a num-
ber of the State's obligations. The Government maintains that seven and a half
billion US dollars is needed for the implementation of Plan Colombia. Four
billion US dollars would come from Colombia, with the remaining sum to be
delivered by the international community. In January 2000, then-President
Clinton of the United States, addressed the American Congress and expressed
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his support for the Plan. In July 2000, the United States Congress approved
Public Law 106-246, which included US$ 1.3 billion in aid. Although this
legislation includes resources for programmes on human rights, administra-
tion of justice, and alternative economic development, the bulk of the aid
(approximately 70 per cent) has been earmarked for the Colombian army.
The dismal human rights record of the Colombian military forced the
American Congress to add specific human rights conditions to the aid pack-
age (Section 3201). In August 2000, the Clinton administration acknowl-
edged that Colombia could not fulfil six of the seven human rights
requirements included in Public Law 106-246 for the delivery of the military
component of the aid and therefore decided to waive the human rights condi-
. tions (Section 4) on the grounds of “the United States' interests of national
security”. The United States maintained that it was necessary to preserve the
counter-drug efforts in Colombia, which is the producer, processor and
exporter of 90 per cent of the cocaine entering the United States. In January
2001, the United States Government said that it would not issue a new certifi-
cation or waiver necessary for the release of the aid, in order to by-pass the
law and continue the funding without the restraints imposed by the human
rights conditions. Plan Colombia has become a matter of concern both in
Colombia and abroad. The decision by the United States to waive the human
rights requirements has sent the troubling message to the Colombian armed
forces that human rights might be side-stepped in order to pursue a problem-
atic war on drugs. Plan Colombia also includes aerial fumigation of illegal
crops, the environmental and social effects of which may be grave. Plan
Colombia's military component began to be implemented in 2001 and
President Bush has expressed his support for Plan Colombia and promised
efforts to continue funding it.

HumanN RiGgHTS AND INTERNATIONAL HUMANITARIAN LAw
ISSUES

During the period under review, representatives from several human
rights mechanisms visited Colombia. In December 2001, the Inter-American
Commission of Human Rights undertook an in loco visit to Colombia. On 13
December, the IACHR made public its preliminary observations on the
human rights situation in the country. The IACHR considered it necessary to
take into account the dynamics of the armed conflict, the generalised violence
and the sometimes weak, or non-existent, presence of the State in certain
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areas of the country. The JACHR also noted that the situation had become
more complicated due to the links between the armed factions and drug traf-
ficking. In October 2001, the Special Representative of the Secretary General
on Human Rights Defenders, Hina Jilani, undertook a fact-finding mission to
Colombia at the invitation of the Government. On 1 November 2001, the UN
Special Rapporteur on Violence against Women, Radhika Coomaraswamy,
arrived in Colombia to carry out a one-week mission in the country.

An understaffed judiciary is required to deal with human rights violations
and other criminal offences carried out by all armed actors involved in the
Colombian conflict and heavily organised crime. In Colombia, some 26,000
homicides are committed every year. Although the violence related to politics
is the most visible, it represents only 15 per cent of the killings in the country.
Eighty-five per cent of the homicides result from many types of common
crimes, including domestic violence, drug-trafficking and armed robbery.
However, the violence produced by the civil conflict has also worsened. One
of the most serious consequences of the conflict is the forced displacement of
large numbers of Colombians. According to the CODHES (Advisory Office
for Human Rights and Displacement), more that 300,000 people were dis-
placed in 2000.

The Armed Forces and links with paramilitary organisations

The Colombian Armed Forces have continued to violate international
humanitarian law and international human rights law, although direct partici-
pation of agents of the State in such violations has decreased significantly
during recent years. The UNOHCHR in Colombia has received several com-
plaints of forced disappearance, alleging direct involvement by the armed
forces. Ethnic minorities suffered arbitrary detentions, killings, and dispro-
portional use of force by members of the military. The army has generally
failed to provide protection for civilians before widely expected paramilitary
massacres took place.

The 2000 report of the UNOHCHR on the Human Rights Situation in
Colombia included accounts of several actions directly attributed to paramili-
tary organisations, in the chapter dedicated to State responsibility. The theo-
retical justification for this approach was that “human rights violations
committed by paramilitary groups entail State responsibility in a number of
ways. First as regards the setting in which such violations take place, the
State bears some general responsibility for the existence, development and
expansion of the paramilitary phenomenon. Second, there are situations in
which official support, acquiescence or connivance have been contributory
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factors in such violations. Acts perpetrated by paramilitary groups and facili-
tated by inaction on the part of the authorities must also be regarded as
human rights violations. The Colombian State has positive obligations to pro-
tect human rights and prevent their violation”. In December 2001, the
TIACHR, expressed its concern over co-operation between the paramilitary
and State-agents, as indicated by prima facie evidence collected by the
Commission. Although the Government does not accept these findings, alle-
gations of such military-paramilitary ties continued to be reported. In
February 2000 and September 2001, Human Rights Watch (HRW) publicised
well-documented reports on the links between the Colombian army and para-
military organisations (The Ties that Bind: Colombia and Military-
Paramilitary links, and The Sixth Division). Together with evidence
previously collected, human rights NGOs concluded that half of Colombia's
eighteen brigade-level army units (excluding military schools) remained tied
to paramilitary organisations. Most of the reports on paramilitary-Army col-
laboration allege sharing of intelligence information, transfer of prisoners,
provision of ammunition, and joint patrols and military operations.
Colombia's military high command has failed to take the necessary steps to
cut these links.

Armed groups

The paramilitary groups have committed widespread and systematic
atrocities during the period covered by this report. Contrary to their alleged
purpose of combating guerrilla forces, paramilitary groups have continued to
target civilians. According to the United Self-Defence Groups of Colombia
(AUCQ), the rural civilian population constitutes potential collaborators or
passive supporters of guerrillas. Paramilitary groups have committed most of
the human rights and humanitarian law violations by carrying out massacres,
torture, destruction of buildings and causing forced displacement of the
population. In January 2001, paramilitary activities increased. Throughout
eleven departments, 26 massacres were carried out, resulting in the death of
170 people. In April 2001, paramilitary members killed approximately 40
peasants living in several villages, located in El Naya (Valle del Cauca). The
killings caused the forced displacement of hundreds of inhabitants. This mas-
sacre was widely predicted by locals, NGOs and the Inter-American
Commission on Human Rights TACHR). Finally, on 17 August 2001, twelve
persons were killed in Yolombd (Antioquia) in another massacre carried
out by paramilitary organisations. In October 2001, the paramilitary
- intensified its military actions by killing more than 140 people in 10 days.
The AUC also carried out social cleansing and systematically persecuted
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human rights defenders, judiciary officials, trade unionists, religious minis-
ters, university professors and students. In December 2001, the IACHR
expressed its serious concern regarding paramilitary violence and the social
support it was attracting.

The FARC-EP has systematically disrespected international humanitarian
law. During the period covered by this report, the FARC-EP was held respon-
sible for killing and abducting civilians, hostage taking, the use of child sol-
diers, grossly unfair trials, massive forced displacement of civilians, cruel and
inhuman treatment, the use of prohibited weapons, and attacks on medical
workers and facilities. In December 2001, the IACHR noted that much of the
violence against civilians is attributable to the FARC-EP and the ELN. The
ELN's approximately 4000 members have violated international humanitarian
law standards by taking civilians as hostages for ransom or for political rea-
sons, destroying the energy infrastructure by inflicting major damage on
pipelines and the electric distribution network; threatening groups supporting
humanitarian accords for protecting civilians (including children’s organisa-
tions), using landmines, and blocking the transit on vital roads to convert
travellers into human shields.

Impunity

In December 2001, the IACHR expressed its concern over the failure to
bring to justice the perpetrators of many acts of violence against civilians and
crimes against humanity and expressed its surprise over the freedom with
which confessed perpetrators of crimes against humanity travelled throughout
the territory and even gave interviews.

During the period under review, little progress was made to put an end to
the impunity enjoyed by members of the security forces and the paramilitary
groups. Although in October 2000 and March 2001 the Government dis-
charged active duty military officers linked to human rights violations and
support for paramilitary groups, no criminal investigation was started and
such information was not passed to the Attorney General's Office (Fiscalia
General de la Nacion). At the same time army officers accused of serious
abuses have remained in the army. Furthermore, military tribunals continued
to maintain jurisdiction over key cases involving military officials accused of
human rights violations, in contravention of a 1997 Constitutional Court deci-
sion (see below).

Human rights defenders continued to face threats throughout the period
under review. At least 28 attacks have been reported during the period under
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review and seventeen human rights defenders were killed and another four
disappeared. The situation was particularly difficult in the city of
Barrancabermeja (Santander). in June 2001, Kimy Perinea Domico, leader
of the Embera-Katios ethnic group, was disappeared in the department of
Cordoba, allegedly by paramilitary organisations. Days later, Alirio Domico
and Alberto Sabugara, leaders of the same community, were killed in Quibdé
(Choco) reportedly by paramilitary groups. Responses of the different actors
in the Colombian conflict to the well-documented HRW reports illustrate the
manner in which they have approached criticism from human rights NGOs.
Following respective HRW reports on FARC-EP's abuses and military-para-
military links, the rebel group accused the international NGO of supporting
“Yankee interests”, and the Chief Commander of the Army said that HRW
was being sponsored by drug traffickers.

Jubiciary

The primary legal sources of the Colombian judiciary are contained in the
Constitution (Title VIII), the General law of Administration of Justice Law
270 1996 (Ley Estatutaria de la Administracion de Justicia) and the Law of
Specialised Justice (Law 504 1999). During the last decade, the Colombian
judiciary has undergone several legal and Constitutional reforms. However,
the Colombian criminal law system has not dealt adequately with serious
contemporary challenges, such as, drug-trafficking, armed opposition, para-
military groups, organised crime and human rights violations. The
enormous judicial workload is a further cause of impunity in the country.
On 17 October 2001, the President of the Criminal Chamber of the Supreme
Court said that the judicial system in Colombia is “highly expensive and
non-efficient”. He also pointed out that the judiciary faces high levels of
internal corruption as well as severe backlogs. One consequence of the
general distrust towards the Colombian judiciary is that the State has been
increasingly losing jurisdiction over disputes with international companies
that sign contracts with State offices. There has been a proliferation of arbi-
tration clauses designed to keep Colombian courts from maintaining
jurisdiction in disputes with transnational corporations. During the period
covered by this report, there were several cases in which the State was
ordered by international arbitration tribunals to pay sums in the millions,
although there were serious allegations of corrupt maoeuvres in such con-
tracts. '
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Structure

The judicial branch of power in Colombia is composed of the organs that

belong to the country's jurisdictions, the Office of the Attorney General and

the Superior Council of the Judiciary. During the period under review,
clashes within the High Courts of the judiciary continued because the
Constitution does not clearly establish a hierarchy among them. The
Constitutional Court's decisions in key human rights issues were among the
subjects of discussion.

The ordinary jurisdiction is composed of the Supreme Court of Justice,
the District Tribunals and lower courts specializing in several areas. The
Supreme Court heads the ordinary jurisdiction and is constituted by 23 jus-
tices elected by the Supreme Court itself for a non-renewable eight-year peri-
od. They are elected from a list of at list six candidates per vacancy sent by
the administrative chamber of the Supreme Council of the Judiciary. The
Supreme Court may function both as a plenary and in chambers. The Law of
the Administration of Justice (Ley Estatutaria de la Administracion de
Justicia) provides for four chambers besides the plenary, namely,
Governmental, Labour, Civil and Agrarian, and Criminal. As a plenary, the
Supreme Court decides on jurisdictional disputes that do not belong to any of
its chambers. The Chambers of the Supreme Court exercise the judicial
review of the decisions of lower courts related to their jurisdictions.

The organs of the jurisdiction on administrative disputes (jurisdiccion de
lo contencioso administrativo) are the Council of State, the Administrative
Tribunals and the lower courts. The Council of State heads this jurisdiction
and is composed of 27 justices. The Council elects the justices for a non-
renewable eight-year period from lists of at least six candidates for any
vacancy presented by the administrative chamber of the Superior Council of
the Judiciary. The Council exercises its functions through three chambers,
namely, the Plenary, the Chamber on Administrative Disputes, and the
Chamber for Consultation and Civil Service. The Council of State exercises
the ultimate jurisdiction over disputes on administrative matters and petitions
of unconstitutionality of regulations issued by the national Government that
are not within the Constitutional Court's jurisdiction. The Council of State is
also the supreme advisory body to the Government in administrative matters.

Constitutional jurisdiction is exercised by the Constitutional Court as well
as by any judge that decides on petitions seeking protection of constitutional
rights. The Constitutional Court is composed of nine justices elected by the
Senate for a non-renewable eight-year period. The justices are elected from
lists of three candidates per vacancy that are presented, three each by the
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President, the Supreme Court, and the Council of State. The Constitutional
Court guards the Constitution by ruling on petitions of unconstitutionality of
laws presented by any citizen, verifying the compliance of international
treaties with the Constitution, and deciding on the constitutionality of decrees
issued by the Government in cases of state of emergency. Decisions of the
Constitutional Court have erga omnes effect in their resolution, but the sub-
stantive aspect of the sentence is considered to be only an auxiliary criterion
for the interpretation of the law. In 2000, the Court took controversial deci-
sions on economic issues, which led to accusations from the Government
against the Court that it had become a “legislative body”. The Government
also considered economic matters not to be part of the Court's field of exper-
tise. In September 2001, the Government accused the Constitutional Court of
causing judicial instability. In 2001, eight new justices became members of
the Constitutional Court.

The Constitution establishes that the justices of all high courts enjoy secu-
rity of tenure while observing good ‘conduct, satisfactory work and while they
are below the age of retirement.

Serciarisep Courts

In July 1999, the heavily criticised system of regional courts or “faceless
judges” was replaced by a new system of specialised courts (See Astacks on
Justice 2000). Although the new law (Law 504 of 1999) presented a few pos-
itive changes from the old system, it still fell short of compliance with inter-
national human rights standards. This jurisdiction deals with serious criminal
offences related to terrorism, drug-trafficking, paramilitary activities and kid-
napping. The system is composed of 38 specialised one-judge tribunals.

The Constitutional Court analysed the compliance of the specialised
jurisdiction with the Constitution and the General Law of Administration of
Justice (C392/2000). In April 2000, the Constitutional Court declared consti-
tutional the law on specialised courts. However, a number of elements of the
law were invalidated. The Court held that defendants had the right to know
the identity of their accusers and that such provisions that allowed for prose-
cutors and witnesses to remain anonymous in certain dangerous situations did
not comply with the Constitution. The Court also ruled that persons detained
for any of the crimes designated in the law could be confined to their homes
instead of kept in detention and could request special permission to go to
work, as would be the case under ordinary jurisdiction. The Court ruled that
prosecutors and specialised jurisdiction judges could not transfer cases to
other judicial officers if they believed their personal security to be in danger.
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Prosecutors would be allowed to carry out investigations for 12 months
‘instead of six months, as is provided for ordinary criminal cases.

The reversal of the regime of specialised justice requires urgent reform of
the programme for the protection of witnesses, prosecutors and lawyers:
However, the Government in this regard has thus far adopted no effective
measure.

ADMINISTRATION

In 2000, US$ 347,631,979 were assigned to the judiciary. This sum repre-
sented 4,62 per cent of the State's budget. In mid-1999, the Superior Council
of the Judiciary reported that the civilian judiciary was experiencing a back-
log of approximately 3,069,000 cases, including 604,000 criminal cases, and
that there were approximately 338,000 outstanding arrest warrants. In
November 2001, the high courts met in order to seek a solution to this prob-
lem. According to the Supreme Council of the Judiciary, every year a judge
should decide 3000 cases, but, currently, judges are only able to adjudicate
some 600 cases.

The Superior Council of the Judiciary

The Superior Council of the Judiciary (Consejo Superior de la
Judicatura) exercises the administration of the judicial branch, including dis-
ciplinary control. The Superior Council of the Judiciary is divided in two
units, the administrative chamber and the jurisdictional chamber.

The Administrative Chamber is composed of six justices, elected for a
non-renewable eight-year period. One is elected by the Constitutional Court,
two by the Supreme Court, and three by the Council of State. This chamber
regulates the judicial career, draws up lists of candidates for the designation
of justices (except the military justice), designates the budget of the judicial
branch of power to be submitted to the Government and approved by the
Congress, and sets up the division of the territory for judicial purposes (dis-
tricts, circuits and municipalities). It also has the power to create, eliminate,
merge and transfer positions in the administration of justice, as long as the
exercise of this faculty does not exceed the year's budget.

According to article 156 of the Law of the Judiciary, the judicial career is
based on the professional performance of the judicial officers, their efficien-
cy, the guarantee of equal opportunities for all citizens with the necessary
qualifications, and consideration of merit as the main ground for entering,
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remaining and being promoted within the judiciary. However, the Superior
Council of the Judiciary has failed to establish a coherent judicial career sys-
tem and therefore many of the judicial officers do not enjoy security of
tenure. The Council frequently has been accused of being subject to political
influence. ’ '

The Jurisdictional Chamber is composed of seven justices elected for a
non-renewable eight-year period by the Congress from lists of three candi-
dates presented by the President per each vacancy. It examines the conduct of
the members of the judiciary and lawyers and rules on disputes between the
different jurisdictions, including those between the ordinary and the military
jurisdictions (see below). The Superior Council of the Judiciary sanctioned
6,438 lawyers for irregular conduct between March 1992 and February 2001.
There were 232 reprimands, 21 rehabilitation orders for good behaviour, 419
exclusions from professional exercise, 3,073 suspensions, and 2,714 cases of
censorship (Censura). These disciplinary measures are based on Decree 196
of 1971, and were imposed for reasons such as, retention of money from
clients, failure to carry out professional duties properly, abandonment of
cases, disproportionate fees to clients, threats against authorities, and defama-
tion. There also exist Sectional Councils of the Judiciary, the number and
location of which is established by the Administrative Chamber of the
Supreme Council of the Judiciary. They are divided into administrative and
jurisdictional chambers. The corresponding chamber at the Superior Council
of the Judiciary elects the members of each chamber of the Sectional
Councils of the Judiciary

Ombudsman’s Office .

More than half of the defendants in court proceedings in Colombia
depend upon the services of public defenders. At the moment the
Ombudsman’s Office (La Defensoria Piblica) employs approximately 1,000
public defenders in charge of criminal processes, covering 85 per cent of the
municipalities. There are no objective, transparent criteria for the hiring of
personnel. On a positive note, provisions allowing non-graduate law students
to carry out legal defence services for defendants without resources were
abolished.

ATTORNEY GENERAL'S OFFICE

The Attorney General's Office (Fiscalia General de la Nacion) was creat-
ed under the 1991 Constitution and is still in the process of transition from a



145 Colombia

purely civil law system to a mixed regime that includes elements of an adver-
sarial structure. The Attorney General's Office has the duty to exercise penal
action. The Office investigates crimes and prosecutes those presumed respon-
sible before courts and tribunals, except for crimes committed by members of
the armed forces on active duty and related to the exercise of such duty. In
order to fulfil these obligations, the Attorney General's Office 1) ensures the
attendance of the accused in court; 2) decides whether an indictment should
be passed to a judge; 3) directs and coordinates the judicial police; and 4) pro-
vides for the protection of victims, witnesses and other parties to the process.
The Office of the Attorney General operates throughout the country and has
the duty to respect procedural guarantees and fundamental rights of the
accused. The Office of the Attorney General has administrative and economic
autonomy.

The Attorney General is elected by the Supreme Court for a non-renew-
able four-year term, not to coincide with that of the President, from a list of
three candidates presented by the President. The Attorney General has the
power to administrate the Office according to the general principles estab-
lished by law by providing the number of personnel in each department and
establishing the requirements and functions for every position. A new
Attorney General was elected and took office in July 2001

There are no career appointments for members of the Attorney General's
Office. The new Attorney General, has dismissed several prosecutors.
Prosecutors in Colombia, lacking security of tenure, find it difficult to main-
tain independence from their superiors. The consequence is that once there is
a new administration in the Office of the Attorney General, dismissals and
arbitrary appointments are inevitable. On 17 October 2001, the Council of
State asked the Attorney General's Office to take the measures necessary to
ensure that its 20,000 officers enter a career system which provides stability
to them, and to finance the career system with its own funds.

Agents of the Office of the Attorney General have continued to abuse
systematically their preventive detention powers, thereby violating the right
of an accused to be presumed innocent. Prosecutors typically operate under
the assumption that a suspect is a criminal during the investigation, and often
unjustifiably order preventive detention or delay taking decisions regarding
habeas corpus petitions. Finally, The programme of protection for judicial
officers, victims, witnesses and other parties to criminal proceedings has been
inadequate and lacking in necessary resources. Dozens of prosecutors have
been forced to flee the country, abandon their cases, or quit their posts,
allegedly due to threats from paramilitary organisations and State officers. On
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12 July 2001, evidence about the possible infiltration of paramilitary organi-
sations in the programme forced the retirement of seven officers, including its
director.

National Human Rights Unit

In 1995, the Attorney General created a special National Human Rights
Unit (Unidad Nacional de Derechos Humanos) to investigate human rights
abuses. The Unit has carried out its work despite continuous threats and
intimidation. In 2000, the Unit investigated over 918 cases of human rights
and international humanitarian law violations in which 1,379 individuals
were under investigation. The number includes 286 members of the military
and police, 573 members of the paramilitary forces, 353 members of the rebel
forces, and 187 civilians, including drug-traffickers. Although significant
progress was made in these cases, most of the arrest warrants were not exe-
cuted. While 507 paramilitary members were in jail, their leaders remained
unaccountable. ‘

Although the Human Rights Unit is only competent to handle cases of
human rights violations, many cases that the Unit has in fact been investigat-
ing are not related to this primary objective. This situation causes excessive
workloads for the Unit, which affects its efficiency when dealing with the
cases for which it was created. The military has not demonstrated any will-
ingness to cooperate with the Unit nor with other civilian judicial officers.
Instead, military officers sometimes prevent civilian investigators from gain-
ing access to information on cases involving military personnel. It has been
reported that police or military officers often protect paramilitary members by
informing them in advance about the plans of the Attorney General's Office
to carry out arrests in areas with paramilitary presence. Prosecutors have thus
been obliged not to inform the army about its plans on several occasions.
However, in order to capture members of armed groups, it is clear that such
dangerous operations need the participation of the National Police or the
army, as prosecutors and the Technical Judicial Police (CTI) are not allowed
to carry heavy arms.

In April 2001, agents of the technical Investigation Body (Cuerpo Técnico
de Investigacion-CTI), a body responsible to the Attorney General's-Office,
undertook searches throughout Monteria (Cérdoba)- a region under heavy
paramilitary presence. The search concluded with the arrest of four persons-
allegedly involved in financing paramilitary organisations. The investigation
was reportedly based on the uncovering of 200 cassettes containing conversa-
tions between known paramilitary leaders and some landowners from the



147 ‘ Colombia

region. The operation was carried out with a Colombian Special Army Unit
brought from the capital.

The Office of the Attorney General has created eleven new satellite units
of the Human Rights Unit, four of which began to function in December
2000. However, in September 2000, the Attorney General described as “dra-
matic” and “paralysing” the budgets cuts implemented by President Pastrana
for the Unit.

The new Attorney General and the General (Ret.) del Rio Case.

A new Attorney General was elected and took office on July 31, 2001.
Although the Supreme Court eventually elected one of the candidates from
the Presidential list, it expressed concern that none of the candidates was an
expert in criminal law and that the criteria for the President's selection had not
been objective. Shortly after assuming office, Luis Camilo Osorio Isaza, a
long-term ally of President Pastrana, changed the course of several high-pro-
file corruption cases involving persons close to the President. Attorney
General Osorio Isaza also dismissed prosecutors i charge of key corruption
cases. This course of action has raised serious concerns over the politicisation
of the Office. The Internal Affair's Office has been uneasy over the changes
imposed by newcomer prosecutors in several cases.

Among the most controversial cases was that involving General (ret) Rito
Alejo del Rio. In April 1999, The Human Rights Unit opened an investigation
for the crimes “of “Conspiracy to commit crimes” (concierto para delinquir)
and “formation of armed illegal groups” against General del Rio. The charges
are related to General del Rio's alleged involvement in the creation of para-
militai'y groups during his work as Commandant of the XVII Army's brigade
in Urab4 (Antioquia) between 1995 and 1997. On 23 July 2001, General del
Rio was detained following a warrant of arrest ordered by the prosecutor in
charge of the case to interrogate him. After the interrogation, the prosecutors
found merits to put General Del Rio in preventive detention. Following the
arrest, the Minister of Defence, Mr. Gustavo Bell Lemus, described as exag-
gerated and unnecessary the operation to capture the retired General. The act-
ing Attorney General responded that it was regrettable that high-ranking State
officials were challenging judicial decisions and thereby jeopardising the
autonomy of the Attorney General's Office and the separation of powers. On
29 July 2001, General del Rio, denied all charges against him and levelled
accusations that the Colombian judiciary had been infiltrated by supporters of
the FARC-EP and the Colombian Communist party.
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On 31 July 2001, Attorney General Isaza took office. On 1 August 2001,
he publicly expressed his disagreement over the preventive detention
imposed on General del Rio and said that such a decision should have been
made with his consultation. On 2 August 2001, the Attorney General reiterat-
ed his disagreement with the concerned decision to the Sub-Attorney General
and the Co-ordinator of the Human Rights Unit. Both officers responded that
each prosecutor is autonomous in his decisions and rejected the idea that
prosecutors should consult their decisions with their superiors. The Attorney
General asked the Co-ordinator of the Human Rights Unit to resign. The Sub-
Attorney General also quit, although he was already scheduled to leave some
weeks later. Article 12 of the Criminal Procedural Code establishes that
“judicial officers are independent and autonomous. No administrative or judi-
cial superior may insinuate, request or advise judicial officers in order to
impose decisions or the criteria to adopt in his/her rulings®. Article 249 of the
Constitution includes the Attorney General's Office within the judicial
branch. Therefore, the actions of the Attorney General were illegal and
unconstitutional and a clear attack against the independence of the concerned
prosecutor. The Inter-American Commission expressed its concern over this
situation on 9 August 2001 and ordered the Government to take precaution-
ary measures to guarantee the protection of eight members of the Attorney
General’s Office.

Some days later, General del Rio was released after filing a habeas corpus
petition submitted to another judge. The petition was based on questions of
jurisdiction, as the defence stated that the Attorney General himself should
have instructed the case because it was an act related to official service
(Article 235 of the Constitution). However, the Constitutional Court had
already ruled that acts such as those allegedly committed by General del Rio
should not be considered as related to military functions. Furthermore, a
habeas corpus petition is not the appropriate means by which to challenge the
jurisdiction of a judge or prosecutor. The judge that ruled in favour of the
habeas corpus petition was accused of exceeding his powers (prevaricato).
General del Rio continued to be under investigation, and currently his case is
being investigated by the Attorney General himself. Concluding her visit to
Colombia, the UN Special Representative of the Secretary-General on
Human Rights Defenders, said that she had “serious doubts about the very
important role that should be played by the Attorney General. It is possible
that this will be diminished”. She announced to reporters: “I am frankly wor-
ried about the ability of the human rights Unit in the Attorney General’s
Office to continue investigations of human rights violations with the indepen-
dence of the previous administration.” On 8 September 2001, the main wit-
ness in the case was murdered.
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MILITARY JUSTICE

The inappropriate use of military justice is a principal cause of impunity
in Colombia with regard to members of the military. The primacy of the prin-
ciple of military hierarchy and the dependency of the military justice render
this system incompatible with international standards regarding impartiality
and independence of the judiciary.

The military judiciary is part of the Ministry of Defence and therefore
belongs to the executive branch. The Armed Forces commander is also the
president of the military judiciary. In July 2000, a new Military Penal Code
entered into force (See Attacks on Justice 2000). Some positive aspects of the
military justice are that unit commanders may not judge their subordinates,
the military judicial corps is independent, and service members are protected
legally if they refuse to obey illegal orders to commit human rights abuses.
Article 234 provides that the Supreme Court, not the Superior Military
Tribunal, has first instance jurisdiction in cases involving criminal acts by
generals, admirals, major generals, vice-admirals, brigadier generals and
other high ranking military officers. Only cases that had been in trial phase
before August 1999 continue under the old military penal code. The same
article states that the Supreme Court is the court of second instance review of
rulings by the Superior Military Tribunal. The system is composed of magis-
trates of the Military Court of Appeals, lower military court judges, investi-
gating judges, prosecutors and judge advocates at the General Inspector,
Division and Brigade levels. Military Prosecutors report to the Directorate of
the Military Penal Justice System and not to unit commanders, as in the for-
mer system. '

In the new penal military code, only torture, genocide and forced disap-
pearance have been explicitly excluded from military jurisdiction. This article
conflicts to some extent with the 1997 Constitutional Court ruling that only
those cases involving allegations of crimes against humanity and cases of
unusual gravity should come under the jurisdiction of civilian courts. The
decision excluded those crimes mentioned by the new military Penal Code, as
well as other serious human rights violations, such as extrajudicial killings
and collaboration with paramilitary organisations. Furthermore, the new mili-
tary penal code defines crimes related to military service as those “deriving
from exercising military or police function proper to them”. This definition
omits the expression “deriving closely and directly from...” as expressed in
the Constitutional Court's judgement. The Constitutional Court also ruled that
in borderline cases, the decision should favour civilian courts, because. mili-
tary justice is an exception to the general rule.
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The difference in wordings is important because most of crimes allegedly
committed by members of the military are not inciuded in the military penal
code, including extrajudicial execution, rape and the aiding and abetting of
atrocities catried out by paramilitary organisations. Furthermore, the Superior
Council of the Judiciary, which is responsible for the resolution of jurisdic-
tional disputes, has used a broad definition of acts of service, thus allowing
members of the armed forces to be judged in military courts. The Council has
assigned most of the cases involving high-ranking military officers to military
- courts and has not considered itself bound by the Constitutional Court's deci-

sion (C.358/97). :

The Colombian Government has continued to contravene decision C-358-
97 by allowing military courts to judge cases of gross human rights viola-
tions. In August 2000, President Pastrana signed Directive 01 in order to
fulfil one of the human rights conditions that the United States had estab-
lished for reception of military aid under Plan Colombia. The condition asked
the Government to issue a directive based on the Constitutional Court's deci-
sion. However, Directive 01 was not based on the Court's decision, but on the
new military Penal Code, which only excludes genocide, torture and forced
disappearance.

Military officers claim that military courts carry out serious investigation
and sanction violators of human rights and “fundamental rights”. The expres-
sion “fundamental rights”, has been used by Colombian armed forces incor-
rectly to classify military infractions, such as slapping a subordinate, as
human rights violations. The effect is an artificial increase in the numbers of
human rights violations reportedly prosecuted and punished. Many cases the
military claimed to have been transferred to civilian jurisdiction do not con-
cern human rights violations, but rather drug-trafficking and theft. Finally,
since 1997, military courts have not transferred a single case involving an
officer with the rank of colonel or higher from a military tribunal to a civilian
court.

The Uscdtegui Case

In February 2001, General Jaime Uscétegui was sentenced to 40 months
- in prison by a military court. General Uscétegui was found guilty of failing to
prevent paramilitary organisations from massacring dozens of civilians in
Mapiripdn (Meta) in July 1997. Also sentenced to 40 months in prison was
Lt. Colonel Hemdn Orozco. The case marked the first time Colombian courts
convicted a General for allowing paramilitary groups to kill civilians.
However, General Uscategui's sentence was light and the trial inappropriately
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was carried out by military tribunals. Considering that Colonel Orozco had
testified against General Uscdtegui and presented evidence that he had
warned the General about the coming massacre, the sentence against him was
perceived as a message to the rest of the military that accusations against
superiors were not welcome.

On 14 November 2001, the Constitutional Court ruled that General
Uscdtegui should have been judged under civil jurisdiction, not by the mili-
tary judiciary. The ruling reiterated arguments expressed in a prior ruling of
the Court (C.358/97) that human rights and international humanitarian law
violations could not be considered as acts of duty. According to the Court, the
fact that the case was judged within the military judiciary amounted to a via
de hecho (a grossly illegal proceeding), so the decision could be overturned.
The Court gave a 10-day term to the Stupreme Council of the judiciary to
decide whether the Supreme Court or the Attorney General's Office had juris-
diction over the case.

LAw OF SECURITY AND NATIONAL DEFENCE

In August 2001, President Pastrana signed the “Law of Security and
National Defence” (Law 684 of 2001), commonly known as “The Law of
War”, The members of the Chamber of Representatives that sponsored
the bill argued that it was not a “law of war”, but a permanent statute for the
organisation of the State's agencies in charge of national defence. The spon-
sors also contended that the bill was respectful of international human and
humanitarian law obligations and the Constitution. On 3 May 2001,
The International Commission of Jurists (ICT), Human Rights Watch (HRW),
Amnesty International (AI), the Colombian Commission of Jurists (CCJ))
and various other Colombian human rights NGOs sent a letter to the sponsors
of the bill urging its rejection because it did not comply with human rights
standards. On 10 May, the CCJ reiterated its concerns in an address to the
Congress. However, in June 2001, Congress approved the bill with some
positive but insufficient amendments. In September 2001, the ICJ, HRW
and Al submitted an amicus curiae (friend of the court) to the Constitutional
Court on the incompatibility of Law 684 of 2001 with international human
rights obligations of Colombia as well with the Constitution. In December
2001, the IACHR expressed concern over the provisions of Law 848 in
relation to Colombia's obligation under the Inter-American Convention on
Human Rights. The JACHR said that if implemented, the law would
undermine the independence of the judiciary and the division of powers and
would sanction the primacy of the military over the civilian power.
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The Law is based on the concept of “national power”, defined as the
capacity of the State to take all the necessary steps to respond to situations
that endanger the exercise of freedom and liberties, and to maintain the inde-
pendence, integrity, autonomy and national sovereignty. The definition adds
that this power should be exercised in conjunction with articles 2 and 95 of
the Constitution. The reference to article 95 of the Constitution, which enu-
merates the duties of citizens, is incompatible with the notion that such func-
tions as defence of sovereignty, integrity and autonomy must be exclusively
State responsibilities, devoid of participation of private actors. Private actors
have the constitutional duty to act in conformity with principles of social soli-
darity and to respect and support democratic authorities, but this constitution-
al provision (art.95) does not imply that private actors could respond to
situations that compromise the mentioned threats at any time and place. This
is exclusively a State function. The new notion of “national power” confuses
the responsibilities of the State and those of private actors, and could lead to
the legitimisation of paramilitary organisations, which might argue for the
necessity to respond to threats against national sovereignty or their funda-
mental rights. The Law also establishes de facto states of emergency by
allowing the President to declare such state in several regions (featros de
operaciones) without the judicial and political control proper to a democratic
State. The teatros de operaciones provide for subordination of civilian
authorities to army officers once the President has declared it necessary.

Another concern is that the Law of Security and National Defence gives
judicial police powers to the Armed Forces (art 59). The bill establishes that
in cases in which the prosecutors cannot permanently accompany the armed
forces in their operations because of “well-founded reasons” (motivos funda-
dos), the Attorney General must grant transitory precise judicial police pow-
ers to members of the armed forces. The article is unconstitutional and
disrespectful of international standards and may be used by the armed forces
as a means to veto the presence of the Attorney General's Office during mili-
tary operations. The article imposes the obligation on the Attorney General
Office's to permanently accompany the army in its operations, which threat-
ens the independence of the office. Furthermore, due to economic constraints,
this permanent accompaniment is impossible. These “transitory” judicial
police functions of the army could, in reality, become permanent.

The Law makes it difficult to conduct disciplinary investigations against
members of armed forces accused of abuses, by limiting the action of the
Office of Internal Affairs Delegate for Human Rights (Procuraduria
Delegada para Derechos Humanos). Article 60 establishes that only the
Office of the Internal Affairs Delegate for the Armed Forces (Procuraduria
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Delegada para las Fuerzas armadas) is allowed to carry out disciplinary
investigations against Military officers for “acts related to service”. This
notion has been interpreted very broadly in Colombia, and the same may hap-
pen in the disciplinary control system. The law establishes that the term to
collect evidence in disciplinary investigations against military officers is two
months. The new term establishes an unjustified difference vis-a-vis the ordi-
nary six-month term. Under the above legislation, the Armed Forces are not
required to physically place any person captured in flagrancy immediately at
the disposition of a judicial authority, but to “communicate” to such authority
the fact of the capture. Finally, transitory article 1 orders the President to
issue a general strategy to fight terrorism within the two months proceeding
the entry into force of the law.

In December 2001, the Government submitted to Congress “the Counter-
terrorist statute”. This statue enhances the army's powers to arrest persons
without judicial order for a 36-hour term. However, the bill would not oblige
the army to physically place the concerned individual before a judge, but only
to “communicate” the arrest to the judge. The bill would also impose as com-
pulsory the preventive detention of presumed terrorists. Finally, the bill
would allow judges and prosecutors to limit and abolish visits and written
correspondence of detained terrorism suspects; limit, control and verify com-
munications between the suspect and his lawyer; and, if necessary, exclude
the defence counsel from the investigation. In the latter case, the Ombudsman
Office would provide another lawyer to carry out the defence.

New PENAL AND CRIMINAL PROCEDURE CODES

On 24 July 2001, two new legal reforms entered into force (See Attacks
on Justice 2000). The new Penal Code (Law 599/2000) includes such new
crimes as genocide, forced displacement, child pornography, irregular adop-
tions, sexual tourism, forced military support and forced disappearance.
Article 56 provides that those who committed a crime “under deep circum-
stances of marginalization, ignorance or extreme poverty” will not serve more
than half of the maximal punishment.

The new Criminal Procedure Code (Law 589/2000) includes some
changes designed to expedite trials and to bring preventive detention mea-
sures into compliance with international standards on presumption of inno-
cence. The Code introduces preparatory hearings (audiencias preparatorias)
to allow judges to rule on oral petitions of the parties. Under the previous sys-
tem, petitions to ask for new evidence or make a petition for bail, were
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processed in writing and took from six to eight months to be decided. The
new Code provides that these petitions will be processed orally and that
judges have 30 working days to rule. Another positive aspect is the limitation
on the application of the preventive detention measures. Under the previous
system, prosecutors could subvert the presumption of innocence by preven-
tively detaining those allegedly involved in a wide number of crimes. The
new code establishes that preventive detention must only be applied in order
to ensure the attendance of the defendant at the judicial hearings or when the
community is endangered. Preventive detention is applicable in respect of
serious crimes, such as homicides, genocide, rape and kidnapping.

The new Criminal Procedure Code also provides that general preventive
measures must only be used when there are two sources of evidence, not only
one, as prescribed in the former system. Judges will execute greater judicial
control over the prosecutors' rulings by deciding on petitions filed by the
defendants. Finally, the new Code allows judges to change the type of crimi-
nal offence for which the defendant is being prosecuted at the judgement
stage, without having to annul the whole process. The entry into force of
these new codes produced the greatest judicial workload in years in
Colombia. The reduction of penalties and the procedural benefits the new
laws have led many defendants to ask for parole, bail or preclusion of crimi-
nal judicial proceedings against them.

VIOLATIONS OF INTERNATIONAL HUMANITARIAN LAwW
STANDARDS ON TRIALS BY THE FARC-EP AND THE SITUATUIB
OF THE JUDICIARY IN THE DEMILITARISED ZONE

The demilitarised zone, which comprises five municipalities and a popu-
lation of 90,000, has come under the FARC-EP's de facto control.
~ Mechanisms of control were not agreed and the population was not consulted.
The Attorney General's Office is unable to operate in the demilitarised zone,
as its staff was forced to leave the zone following orders and threats from the
FARC-EP. To date, no independent judiciary has been allowed in the zone
and only the office of the Ombudsman has been able to receive complaints of
FARC-EP's abuses in the zone. However, this office has neither the legal
power nor resources to intervene.

In July 2001, members of the FARC-EP attacked a UN car in order to kid-
nap a former governor riding in it. The FARC-EP had accused the former
governor of Meta of having links with paramilitary groups and announced
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that they were going to carry out a revolutionary trial against him. UN
Secretary-General, Kofi Anan declared that FARC-EP's actions were jeopar-
dising the UN's presence in the country.

FARC-EP has continued to violate international humanitarian law stan-
dards (Art 6 Protocol II to Four Geneva Conventions) regarding the carrying
out of fair and impartial trials for prisoners. The FARC-EP announced trials,
including some carrying a potential death sentence, that grossly violate inter-
national guarantees. The FARC-EP usually does not inform those accused of
the charges against them or the procedures that it intends to carry out, and the
right to defence is commonly violated. The accused is presumed guilty and
may not even be allowed to attend the trial. Furthermore, these “trials” do not
accept legal remedies. By contrast, sentences of the FARC-EP involving its
own personnel accused of serious violations may be extremely light. Only in
a few cases, following intérnational pressure, has the FARC-EP publicly
announced that it would sanction perpetrators. On 5 March 1999, FARC-EP
members killed three American indigenous activists. The trial carried out by
the insurgents found two FARC-EP members guilty of the killings and sen-
tenced them to dig and clear 55 yards of land.

CASES

During the period covered by this report (February 2000 - October 2001),
at least 50 judges, lawyers and prosecutors were. victims of attacks or harass-
ment as a consequence of discharging their professional functions. The State
is legally responsible both for the attacks carried out directly by Colombian
Armed Forces and for those committed by paramilitary organisations,
because official support, acquiescence or connivance have been contributory
factors in such violations. Moreover, violations perpetrated by paramilitary
groups and condoned by inaction on the part of the authorities must also be
regarded as human rights violations. '

During the past two and half years, 12 courts and 62 judicial officers had
to be transferred due to threats by the guerrillas and paramilitary organisa-
tions. On 10 May 2001, the Ombudsman urged the Government to prevent
the forced displacerient of prosecutors and judges as a consequence of threats
by armed groups. On 18 September 2001, the presidents of the high courts
asked the President to take urgent measures to protect judicial officers. They
said that the threats against the members of the judiciary were “affecting the
unity of the State”. The CTI, Body of Technical Investigation, (Cuerpo
Técnico de Investigacion CTI) is a State institution that depends on the
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Attorney General's Office and carries out judicial police functions. In 2000, at
least 17 members of the CTI suffered attacks as a result of their judicial activ-
ities, including a car bomb that exploded next to the CTT's offices in Medellin
(Antioquia) on 19 February 2000.

A'table of individual cases appears on the following pages.




Name Position Date of Attack Place of attack Kind of Attack Alleged

: Responsible
Jesus Leyva Cortez Prosecutor 1-Feb-00 Balboa (Cauca) Killed unknown
Carlos Gonzéilez Quintero Lawyer and 24-Feb-00 Aguachica (Cesar) Disappeared unknown

ex-Prosecutor

Argenis de la Fuente Specialized judge 8-Mar-00 Cali (Valle) Death threats FARC-EP
Bayardo Le6n Sossa Ombudsman 9-Mar-00 Dabeiba (Antioquia) Murder Attempt Paramilitary
Jorge Eliecer Matias Specialized judge 12-Mar-00 Ibagué (Tolima) Death threats unknown
Nancy Escalante Judge 12-Mar-00 - Buga (Valle) Death threats Paramilitary
Ranulfo Guerrero Judge 12-Mar-00 Buga (Valle) Death threats Paramilitary
Juan Tello Judge 12-Mar-00 Buga (Valle) Death threats Paramilitary
Hernando Duarte Judge 23-Mar-00 Barranquilla (Atldntico) Death threats unknown
Eduardo Cerra Judge 23-Mar-00 Barranquilla (Atléntico) Death threats unknown
Margarita Pulgarin T. Prosécutor 3-Apr-00 Medellin (Antioquia) Killed unknown
Jorge Vidal Diaz Lawyer 10-Apr-00  Ciénaga de Oro (Cordoba) Killed unknown
Harold Zapata Procurator 12-Apr-00 Buenaventura (Valle) Death threats unknown
Marfa Rondén Rodriguez Prosecutor 11-May-00 San Martin (Meta) Killed FARC-EP
Hugo Carbono Specialized judge 14-Jun-00 Santafé de Bogotd Death threats Paramilitary
Alvaro Vargas Lawyer 5-Jul-00 Cali (Valle) Killed unknown
Carlos Julio Pinzén Aragén Lawyer 1-Jul-00 Barranquilla (Atldntico) Killed unknown
José Hernandez Cérdoba Lawyer 21-Jul-00  Barrancabermeja (Santander) Killed Paramilitary
Nestor Garza Cardenas Ombudsman 23-Jul-00 Lourdes (Norte de Santander) Kidnapped EPL
Yamil Hurtado Castafio Ombudsman 24-Jul-00 Narifio (Antioquia) Killed FARC-EP
Balbina Villamizar Ombudsman 25-Jul-00  Chitagd (Norte de Santander) Death threats Paramilitary
Wilson Arias Rojas Ombudsman 26-Jul-00 Cali (Valle) Surveillance Colombian Army

LSI

Biqojo



Name Position Date of Attack Place of attack Kind of Attack Alleged
Responsible
Gustavo Gallén Giraldo Lawyer 4-Aug-00 Santafé de Bogota Defamation Colombian Army
Rafael Navarro Carrasco Ombudsman 7-Aug-00 San Calixto (N. de Santander) Death threats Paramilitary
Alejandro Vélez Jaramillo Judge 30-Aug-00 Argelia (Antioquia) Killed FARC-EP
Victor Silva Ombudsman 15-Sep-00 Jagua de Ibirico (Cesar) Disappeared unknown
Carlos Ramirez Ramirez Judge 21-Sep-00 San Rafael (Antioquia) Death threats unknown
Aljcia Romero Escobar Lawyer 20-Oct-00 Soledad (Atlantico) Tllegal detention National Police
Miltén Rodriguez Prosecutor 4-Nov-00 Frontino (Antioquia) Kidnapped FARC-EP
Dora Elena Muiioz Pérez Judge 27-Nov-00 Yolombé (Antioquia) Kidnapped ELN
Jorge Betancur Echeverri Prosecutor 27-Nov-00 Yolombé (Antioquia) Kidnapped ELN
Fernando Cruz Pefia Lawyer 13-Dec-00 Cali (Valle) Disappeared National Police
Carlos Henao Cadavid Prosecutor 2-Jan-01 San Carlos (Antioquia) Death threats FARC-EP
Joaquin Cubides Lépez Lawyer 3-Jan-01 Rionegro (Antioquia) Killed unknown
Gustavo Santafé A. Prosecutor 4-Jan-01 Barranquilla (Atléntico) Murder Attempt unknown
Oscar Rodas Villegas Lawyer 24-Jan-01 Medellin (Antioquia) Death threats Paramilitary
Evelio Hoyos Zapata  Judge and President of National 24-Feb-01 Medellin (Antioquia) Disappeared unknown
Judges'’s labour Union
Carlos Efrain Guerra Judge 5-Mar-01 Leiva (Narifio) Death threats FARC-EP
Edgar Robles Chamorro Judge 5-Mar-01 Leiva (Narifio) Death threats FARC-EP
Jesus Betancourth Judge 5-Mar-01 Leiva (Narifio) Death threats FARC-EP
Fernando Arias Tabora Lawyer and dean 5-Mar-01 Chinchina (Caldas) Totured and Killed National Police
of a law faculty
Edgardo de Santis Lawyer 9-Mar-01 Monteria (Cordoba) Death threats unknown
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Responsible

Lesther Gonzalez Romero Judge 2-Apr-01 Santafé de Bogotd Death threats unknown

Rodrigo Valencia Restrepo Judge 15-Apr-01 Frontino (Antioquia) Kidnapping FARC-EP

Luis Saldarriaga Lawyer 23-Apr-01 Betulia (Antioquia) Kidnapping Paramilitary

Misael Palma Jiménez Lawyer ’ 24-Apr-01 Palmira (Valle) Disappeared ' unknown

Eduardo Camacho Rojas Judge 25-Apr-01 San Gil (Santander) Death threats unknown

Zenaida Sudrez Prosecutor 7-May-01 El Carmén (Norte de Santander) Kidnapping ELN

Adalgisa Lopera Judge 21-May-01 Medellin (Antioquia) Death threats unknown

Carlos Beltrdn Herrera Lawyer 22-May-01 Florencia (Caquetd) Murder Attempt unknown

Armando Vizcaino Terreros Controller 31-May-01 Santafé de Bogotd Killed unknown

Alma Rosa Jaramillo L. Lawyer 29-Jun-01 Rural area in Bolivar . Killed Paramilitary

Maria Silva Rios Prosecutor 28-Jul-01  Cicuta (Norte de Santander) Killed Paramilitary

Alirio Uribe Mufioz Lawyer . 15-Jul-01 Medellin (Antioquia) Death threats Paramilitary

Luis Guillermo Pérez Casas Lawyer 15-Jul-01 Medellin (Antioquia) Death threats unknown

Maret Cecilia Garcia Lawyer 15-Jul-01 Medellin (Antioquia) Death threats unknown

Virgilio Hernéndez Prosecutor 8-Aug-01 Santafé de Bogotd Dismissed Attorney General's O.

Pedro Diaz Romeo Prosecutor 8-Aug-01 Santafé de Bogotd Dismissed Attorney General's O.

Diana Yolima Nifio ~ Prosecutor 8-Aug-01 Santafé de Bogotd Dismissed Attorney General's O.

Yolanda Paternina Prosecutor 29-Aug-01 Chengue (Sucre) Killed unknown

Edgar Fernando Rondén Lawyer 20-Sep-01 Cali (Valle) Killed unknown

Ismael Mancera Lozano Lawyer 3-Oct-01 Sabaneta (Antioquia) Killed unknown

Carlos Arsturo Pinto Prosecutor 1-Nov-01  Ciicuta (Norte de Santander) Killed unknown a

José Fernando Duarte Prosecutor 29-Nov-01 Santafé de Bogoti Dismissed Attorney General's O. :N

Johny Withman Ibarra Prosecutor 30-Nov-01 Santafé de Bogota Dismissed Attorney General's O. §
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COTE D’IVOIRE

Cote d'Ivoire has experienced unprecedented social and
political unrest during the preceding three years, which has
had a devastating effect on its stability. Groups of military
personnel have set up a parallel system of justice, arresting
suspected offenders, harassing lawyers and judges, and
threatening journalists.

ote d'Tvoire gained independence from France in 1960. President

Félix Houphouet-Boigny ruled until his death in 1993. Henri Konan
Bédi¢, of the Democratic Party, was elected President in 1993. During that
period the country, although lacking full democratic institutions, became an
African model for economic growth and political stability. On 24 September
1999, General Robert Guei took power in a military coup and ousted
President Bédié who then went into exile. General Guei promised to
respect democratic rule, but subsequently dissolved the National
Assembly and the Constitutional Court, suspended the Constitution, and
formed a transitional government of military and civilian figures, the
National Committee for Public Salvation (CNSP). A Constitutional and
Electoral Consultative Commission, composed of major political parties and
civil society members, drafted the new Constitution that was approved by a
referendum on 23-24 July 2000. The new Constitution was approved by a
huge majority and the Supreme Court declared the referendum valid on 28
July 2000.

Laurent Gbagbo of the Front Populaire Ivoirien (FPI) won the 22
October 2000 presidential election and General Guei had to relinquish power
after two days of mass demonstrations in Abidjan, during which several
people were killed. Legislative elections, held on 10 December 2000, were
marred by irregularities and very low participation. Protesters clashed with
the security forces over the exclusion of Alassane Ouattara's candidacy. His
supporters boycotted the election.

The new Ivorian Constitution includes a restrictive presidential
eligibility clause providing that presidential candidates must be born of
Ivorian parents and may never have benefited from the use of another

nationality. The public debate on citizenship focused on the nationality of -

Alassane Ouattara, leader of the opposition party Rassemblement des
Républicains (RDR). RDR supporters contended that this constitutional
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provision was aimed directly at excluding Ouattara, whose candidacy
constitutes the major threat to the Gbagbo government. On 30 November
2000, the Supreme Court's Constitutional Chamber declared Ouattara ineligi-
ble to run in the October presidential elections and the December legislative
elections on the alleged grounds that the candidate was of Burkina Faso
origin. The Supreme Court attracted heavy criticism, as it short-listed only
five presidential candidates (all from the Southern part of the country) out
of a possible 19 contenders from the various political parties. The party of
President Gbagbo, the FPI, became the largest party in the 225-seat

national Assembly, but failed to win an absolute majority. The RDR

achieved a sweeping victory in the municipal election held in 24-25 March
2001.

The 1960 Constitution embodied the principle of the separation of pow-
ers. However, the new Constitution refers to this principle only in the
Preamble. According to the 2000 Constitution, the executive power is exclu-
sively vested in the President of the Republic who.is both the head of state
and head of government. The president is the chief of the army, defines the
policy of the country and presides the Council of Ministers. He appoints the
Prime Minister, who answers to the President. Under Article 41 of the
Constitution, the President, with the advice of the Prime Minister, names
other members of the government. The president has the power to dismiss the
Prime Minister as well as the members of the government. The President may
initiate laws together with the members of the National Assembly. He is
responsible for promulgating the laws that are transmitted to him by the
President of the National Assembly, within 15 days of their adoption. This
period of promulgation is reduced to 5 days in the case of an emergency.
Any laws which are not promulgated by the President within the applicable
period set out above are decreed by executive order of the Constitutional
Council formed by the President of the National Assembly. The President of
the Republic may, before the expiration of the above periods, demand that the
National Assembly deliberate a second time on any particular Article, and
this deliberation can not be refused. The president is elected for a term of five
years and may only be re-elected once.

Legislative power is vested in the National Assembly. The members of
the National Assembly are directly elected by the public for a period of five
years. Under Article 71 of the Constitution, the National Assembly must
approve legislation concerning the organisation of courts of law and adminis-
trative courts.



Attacks on Justice, eleventh edition 162

HumanN Ricuts BACKGROUND

INTERNATIONAL HUMAN RIGHTS MECHANISMS

Cote d'Tvoire has ratified the International Covenant on Civil and Political
Rights and its first Optional Protocol, the International Covenant on
Economic, Social and Cultural Rights, the Convention on the Elimination of
All Forms of Racial Discrimination, the Convention on the Elimination of All
Forms of Discrimination against Women, the Convention against Torture and
 Other Cruel, Inhuman or Degrading Treatment or Punishment and the
Convention on the Rights of the Child. Céte d'Ivoire is also a State Party to
the African Union (formerly Organisation of African Unity).

On 1 November 2000, the Special Rapporteur on extrajudicial, summary
or arbitrary executions, together with the Special Rapporteur on torture, trans-
mitted an urgent appeal concerning 28 soldiers who had reportedly been
arrested following an attack on the private residence of General Guei. The
Special Rapporteur on summary executions also sent an appeal concerning
the 55 bodies found in Yopugon in October 2000. On 7 November 2000, the
Government of Cote d'Tvoire informed the Special Rapporteur that the new
government was favourably disposed to the establishment of a commission of
inquiry on the appeals teceived.

The Special Rapporteur on Religious Intolerance, in his report to the 57th
session of the UN Commission on Human Rights, expressed concern regard-
ing the religious tone characterizing the clashes between militants of FPI and
RDR during the presidential elections of October 2000. Following these con-
frontations between Muslim Senufos and Dioulas from the North, who sup-
ported RDR, and Christians from the South, who supported FPI, several
persons died, and mosques and churches were destroyed.

Cote d'Ivoire abolished the death penalty for all crimes on 23 July 2000
when the new Constitution was adopted. Article 2 of the Constitution stipu-
lates that “All penalties resulting in the deprivation of human life are
prohibited”, and therefore, the courts can no longer hand down death sen-
tences.

Child trafficking is a growing phenomenon in Céte d'Tvoire. Young gitls
have been transported from rural communities to the cities for domestic work
and children have been brought into the country from neighbouring states.
The new Constitution gives children special protection under Article 6 and
also guarantees the right to seek asylum,
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THE SECURITY FORCES AND IMPUNITY ISSUES

Since the December 1999 coup, the country has experienced social ten-
sions that sometimes lead to blatant violations of human rights. Impunity is
enjoyed by members of the military who have committed human rights abus-
es since the coup. The authorities acknowledged at an early stage that viola-
tions had taken place, and in May 2000 General Guei asked the population to
“forget the abuses” carried out by the military. i

According to the Amnesty International report on Céte dIvoire published
in September 2000, groups of military personnel have established a parallel
system of justice marginalizing the legal judicial institutions. Military person-
nel frequently carry out inquiries and arrest political activists without war-
rant. The Mouvement Ivoirien des Droits de I'Homme (MIDH) contends that
this parallel police carries out arbitrary arrests of suspected offenders, who
end up in cells in the office handling “intelligence and co-ordination of infor-
mation” situated in the building housing the presidency. There have also been
allegations that the armed forces have summarily executed presumed law-
breakers, sometimes in public.

An unofficial gang of soldiers, known as La Camora, have allegedly com-
mitted a number of extrajudicial killings, sometimes in public They are also
said to have raided Douakro, the hometown of former President Bédié and
detained and beaten several journalists from La Référence newspaper.

The CNSP set up the Poste de Commandement de crise (PC-crise) unit in
order to cope with the increasing level of criminal behaviour in the country.
The PC-crise, based mainly at the Akouedo military camp, was composed of
military personnel whose mandate was to pursue offenders and to hand them
over to the police and the justice system. Such policing activities carried out
by military personnel without adequate training violates the UN General
Assembly resolution on the Code of Conduct for Law Enforcement Officials.
In fact, the PC-crise members have reportedly committed numerous extraju-
dicial killings with complete impunity. Moreover, the soldiers of the PC-crise
acted as a special tribunal in numerous cases concerning their friends, rela-
tives or other individuals, to help them resolve personal problems regarding
debts, conflicts at work or even marital disputes. Groups of soldiers sum-
moned civilians by force to the Akouedo military camp to try them at the first
and last instance, thus acting in disregard of the law and in violation of the
right of due process before an independent court. The Ivoirian authorities
tried to confine the role of the PC-crise to the pursuit of criminals and the unit
was officially suspended in March 2000. However, to date the Government
has failed to initiate independent inquiries on extrajudicial killings and
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practices of torture. It has therefore not met its obligation to ensure that mem-
bers of the security forces who have committed human rights abuses be held
accountable.

The new Constitution, under Article 132, grants immunity to all CNSP
members and all participants in the December 1999 coup for all acts commit-
ted in connection with the coup, including criminal activity such as looting,
robbery, car-jacking and intimidation. At the beginning of 2000, the Guei
government granted amnesty for all offences committed during the
September-October 1999 political demonstrations. This amnesty covered all
RDR leaders who had been convicted under the previous regime's anti-van-
dalism law. During the 57th session of the United Nations Commission on
Human Rights, the Ivorian Minister of Justice announced the firm decision of
his government to combat impunity and to conform to all recommendations
made by the UN Special Rapporteurs.

In April 2001, several human rights NGOs welcomed the indictment of
six gendarmes for murder and assassination in connection with the Yopugon
mass grave inquiry at the Abobo barracks. The hearing began in July 2001 in
Abidjan. The mass grave with 57 bullet-riddled bodies was discovered on 27
October 2000, in the midst of an uprising following the presidential elections.

Approximately 150 individuals with the help of the Belgian NGO
Prévention Genocide, filed a suit for crimes against humanity against
President Gbagbo, General Guei, Emile Boga Doudou, the Ivorian Interior
Minister and Moise Lida Kouassi, the Defence Minister. Under the 16-6-
1993/36 Belgian law (amended in 1999), the country's courts can judge for-
eign leaders for war crimes committed anywhere. The plaintiffs complained
in their capacity as “victims or relatives of victims of torture, rape or murder
committed by the Ivorian security forces”. Among the plaintiffs is one sur-
vivor of the massacre in Yopugon, in October 2000. Ivoirians reacted with
mass demonstrations outside the Belgian embassy in Abidjan denouncing the
Belgian NGO . The protesters grouped under an NGO umbrella named “the
Collective for the restoration of the image of Cdte d'Ivoire” asked the Belgian
Government to refrain from involvement in what they said was an interna-
tional campaign to destabilise their country.

FREEDOM OF THE PRESS

The new Constitution provides for freedom of expression under Articles 9
and 10, but journalists continue to practice self-censorship. The Guei govern-
ment used a law enacted in 1991 against a number of journalists. This law
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authorises the state to initiate criminal libel prosecutions against persons who
are deemed to insult the Government. Reporters sans frontiéres (RSF) has
denounced the sentencing of a number of Ivorian journalists to imprisonment
for libel. According to RSF, in May 2001, the editor-in-chief and the publish-
er of Le Patriote were sentenced in absentia to three months' imprisonment
for an article published in June 2000 implicating the President of the Ivorian
Human Rights League in an alleged scandal concerning money transfer to
Switzerland. RSF expressed its concern that the sentence was disproportion-
ate to the prejudice caused and that neither the defendants nor their lawyers
were invited to appear at the trial. International journalists have also been
subject to Government harassment and intimidation throughout 2000.

On 20 March 2001, during the 57th session of the United Nations
Commission on Human Rights, the Ivorian Minister of Justice announced
that there were currently no journalists in the country's prisons and that the
law organising the press no longer allowed for such detentions. He added that
a presidential Decree, dated 2 August 2000, provided for an independent
Observatory for the freedom of the press (OLPED).

Divisions among political, ethnic and religious factions have deepened
over the past few years. In June 2001, the Government established the
National Reconciliation Forum inviting all political parties to participate. One
third of the population of the country is composed .of foreign immigrants, as
Cote d'Ivoire has hosted migrant workers mainly from Burkina Faso and
Liberia. Clashes between indigenous groups and immigrants from Burkina
Faso over land issues in the southwest have led to numerous killings in recent
years. '

THE JUDICIARY

The new Constitution explicitly provides in Article 101 for the indepen-
dence of the judiciary. According to Article 104, the President of the
Republic is the guarantor of this independence.

THE COURT SYSTEM

The judiciary is composed of a lower courts system (tribunaux), the Court
of Appeal (Cour d'Appel), the Court of Cassation (Cour de Cassation), the
Conseil d'Etat, and the Cour des Comptes. The Ivorian legal system is primar-
ily based on French law and, as such, makes a distinction between adminis-
trative courts and civil and criminal courts. The Court of Cassation is the final
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instance for civil and criminal cases and reviews questions of law and not
questions of fact in appeals from the Court of Appeal. The Conseil d'Etat is
the highest court of appeal for cases concerning administrative acts. The Cour
des Comptes controls matters related to the finances of the state.

Under Title IX, the Constitution provides for a High Court of Justice
(Haute Cour de Justice). The High Court is composed of members of the
National Assembly and is headed by the President of the Court of Cassation.
The High Court of Justice is the only jurisdiction competent to deal with
cases of high treason against the President of the Republic. The High Court,
under Article 110 of the Constitution, has jurisdiction over crimes committed
by members of the government in the exercise of their functions.

The Constitutional Court, under Articles 88-100 of the Constitution, has
jurisdiction over matters arising under the Constitution or involving its inter-
pretation. It is also competent to consider matters related to the presidential
and legislative election disputes. The Constitutional Council decides on the
eligibility of certain candidates and ratifies the election results. It may ques-
tion the conformity of international treaties with the Constitution and moni-
tors the referendum process. The Constitutional Court is composed of former
presidents of the republic, and of six judges. The President of the Republic
nominates the President of the Constitutional Court and three of the judges,
and the National Assembly nominates the other three judges. The Court's
decisions are binding on all administrative and public authorities and there is
no possibility of appeal against them. Under Article 96, every citizen can
question the constitutionality of a law during a trial and before any competent
jurisdiction. Article 77 stipulates that officially registered human rights
organisations can also challenge the constitutionality of legislation regarding
fundamental rights before the Court. The rulings of the Constitutional Court
are not subject to appeal.

The Constitution, under Article 113, provides also for an Economic and
Social Council (Conseil Economique et Social) that gives advisory opinions
on legislation concerning economic and social issues.

In many rural areas, traditional courts are operative, especially in the han-
dling of minor matters and family law.

COURT ADMINISTRATION

According to Article 60 of the 1960 Constitution (amended in 1998),
judges were appointed by the President of the Republic, on proposal of the
Minister of Justice and following approval by the Judicial Council (Conseil
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Supérieur de la Magistrature). The 2000 Constitution, under Article 102,
provides that special legislation regulates the composition, organisation and
function of the judiciary.

The Judicial Council is established under Article 105 of the Constitution
to assist the President of the Republic in the guardianship of the indepen-
dence of the judiciary. It is composed of the President of the Republic, the
President of the Court of Cassation, the President of the Conseil d'Etat, the
President of the Cour des Comptes, the Public prosecutor of the Court of
Cassation, six persons from outside the judiciary and three magistrates. The
President of the Republic presides over the Judiciary Council when it deals
with matters concerning the independence of the judiciary. The President of
the Court of Cassation presides over the Judiciary Council when it proposes
candidates for the justices of the highest jurisdiction, namely the presidents of
the Courts of Appeal and the presidents of the first instance tribunals. The
Judicial Council also submits its opinion on the nomination and the promo-
tion of other magistrates and is the disciplinary authority within the judiciary
for judges.

Article 103 of the Constitution guarantees security of tenure to judges
(magistrats du siége). A similar guarantee with regard to prosecutors (magis-
trats du parquet) does not exist.

LAWYERS

Although the practice is prohibited by law, police frequently restrict the
access of lawyers to some prisoners, especially in case of political arrests.
This practice constitutes a violation of Articles 7 and 8 of the UN Basic
Principles on the Role of Lawyers. Article 7 provides that “governments shall
ensure that all persons arrested or detained, with or without criminal charge,
shall have prompt access to a lJawyer, and in any case not later than forty-
eight hours from the time of arrest or detention”. Similarly, Article 8 stipu-
lates that “all arrested, detained or imprisoned persons shall be provided with
adequate opportunities, time and facilities to be visited by and to communi-
cate and consult with a lawyer, without delay, interception or censorship and
in full confidentiality”.

Members of the Bar provide pro bono advice to defendants for limited
time periods. In April 2000, the Bar began operating a telephone line for free
legal advice from volunteer attorneys. In November 2000, the President of
the Bar announced that the Bar would not continue to provide free legal assis-
tance to poor clients if their transportation and lodgmg expenses were not
furnished by the government.
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Soldiers of the PC-crise, which serve as special tribunals of first and last
instance, (see above), were said to have often engaged in acts of intimidation
against lawyers who were trying to assist their clients.

CASES

In January 2000, Maitre Francois Abondio, was accompanying his
client, a company director summoned to the Akouedo military camp follow-
ing a workplace dispute. Members of the PC-crise unit insulted and physical-
ly abused the client. Maitre Frangois Abondio was also struck by the soldiers.

On 10 May 2000, Maftre Thomas N'Dri was apprehended without war-
rant in his office by soldiers with no legal authority. The lawyer was taken to
the camp, where he was confronted with one of his clients who was demand-
ing money from him. Maftre N'Dri immediately notified the President of the
Abidjan Bar Association, Maitre Luc Adjé, who asked him not to respond to
these summons. Since then, Maitre N'Dri has not been contacted again by sol-
diers of the PC-crise.

On 2 May 2000, in a similar case, Maitre Abou Soumahourou was
arrested at his home by soldiers carrying a machine-gun. The lawyer was
released some hours later without having been physically ill-treated.

Lawyers have also been harassed as a consequence of defending officials
of the government of former President Bédié. On 17 March 2000, six armed
individuals entered the office of Maitre Dirabou, one of the lawyers of the
former Interior Minister, threatening those present in the office, and as the
lawyer was not in his office, left, threatening “this is the man who defends
thieves” and “we are the Red Brigades and we'll be back”. Three days later,
the soldiers re-entered the office shouting “we'll break his limbs, and drag
him in the street to stop him defending thieves”. On this occasion Maitre
Dirabou was in the office and managed to call the Solicitor General, and sev-
eral lawyers arrived as a sign of support for Maitre Dirabou. The then Public
Prosecutor put an end to the harassment of the lawyer by the military.

The President of the Bar and certain magistrates' organisations have
brought these cases to the attention of the Minister of Justice and the Head of
State. Following the dismantling of the PC-crise units by General Guei in
May 2000, cases of illegal dispute resettlement and intimidation of lawyers
have been reduced significantly. However, charges have not been brought
against soldiers who committed these acts.
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Jupces

It was reported that members of the military have intervened in court
cases and attempted to intimidate judges. Military personnel have also inter-
vened directly in labour disputes, arresting and intimidating parties. Ivorian
judges engaged in a work stoppage from 20-22 May 2000 in protest against
harassment by members of the military.

Aka Allou [Magistrate]: On 3 February 2000, in the town of Toumodi,
members of the military fire brigade detained Judge Aka Allou and forced
him to release their colleague, Kouanda Ismalia, who had been convicted of
breach of trust and was serving his sentence at the time. The Guei govern-
ment intervened following protests from magistrates' unions. Judge Allou was
released and the military fireman was returned to prison.

Olivier Kouadio [Judge]: In May 2000, the judge Was verbally harassed
and threatened by members of the military after he rendered a decision in a
labour dispute with which the military disagreed.




DEMOCRATIC REPUBLIC OF CONGO

The internal armed conflict continued with the involvement
of several African countries and numerous domestic
groups. The Government, which controls approximately
half of the territory, functioned without a Constitution. In
this harsh context, the judiciary suffered from a lack of
independence, in part due to poor infrastructure and
resources. The Court of Military Order, highly influenced
by the executive, continued to try civilians, notwithstanding
pledges by the President to curtail the practice.
Furthermore, this court maintained jurisdiction over mat-
ters unrelated to the military. Some rebel groups reportedly
used the judicial system to arrest individuals on false
charges to extract money and property from these persons.
Several reports indicated that higher RCD/Goma authori-
ties punished judges who refused to participate in such
plots.

BACKGROUND

The Democratic Republic of Congo (known for part of its history as
Zaire) gained independence from Belgium in 1960. On 24 May 1997, Laurent
Desiré Kabila proclaimed himself head of state and government, following
the overthrow of President Mobutu Sese Seko. The text that functions as a
constitution is the Constitutional Act of Transition (Acte Constitutionnel de
Transition-ACT) adopted in April 1994. A new Constitution has been drafted,
but it has yet to be adopted. There is no division of powers. The Constituent
and Legislative Assembly, for which the President selects members, only has
advisory powers. The judiciary remained under the control of the executive
and prone to rampant corruption. On 16 January 2001, President Laurent
Desiré Kabila was assassinated in confused circumstances in Kinshasa. His
son, Major-General Joseph Kabila, commander of the DRC land forces was
sworn in as President. Joseph Kabila said that he would prepare the condi-
tions for free and fair elections at a future date and promised to promote polit-
ical pluralism and economic liberalisation.

At least nine armed internal, international and internationalised internal
conflicts were active, with the participation of at least six national armies and
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21 irregular groups. The conflict reached its current levels in 1998, when
then-President Kabila tried to expel the Rwandan military forces that had col-
laborated with him in overthrowing President Mobutu. Congolese Tutsis as
well as the Governments of Burundi, Rwanda and Uganda all depended on
the Rwandan military presence for protection against armed groups operating
in the eastern part of the country.

Although the rationale provided by foreign governments for the presence
of their armies in the DRC relates to security concerns, an underlying motive

for the participation of belligerents on all sides is exploitation of the vast nat-

ural resources in the country. In a report released on 17 April 2001, the UN

accused Uganda and Rwanda of systematically looting the DRC and called .

for trade embargoes to be imposed on the two countries. According to the
report, there was a direct link between the level of military activity in the
DRC and the level of exploitation of natural resources. Other countries,
including Zimbabwe, were said to have similar material interests in the coun-
try. '

LusakA AGREEMENTS.

In July 1999 in Lusaka, Zambia, the DRC, along with Angola, Namibia,
Rwanda, Uganda and Zimbabwe, signed a cease-fire agreement to end the
war between all belligerents in the DRC. Subsequently, the main opposition
armed groups, the MLLC and the RCD, also signed the Lusaka Agreement.
The agreement provides for the normalisation of the DRC's borders, the con-
trol of illicit traffic of arms and the infiltration of armed groups, the holding
of an inter-Congolese dialogue and the disarmament of militias and armed
groups. It also created a Joint Military Commission (JMC) composed of two
representatives of each party and proposed an “appropriate force” to be estab-
lished and deployed by the United Nations. MONUC, the UN Mission in the
DRC, was deployed in November 1999. On 15 June 2001, the UN Security
Council unanimously extended the mandate of the MONUC until 15 June
2002. After years of widespread disregard for the cease-fire from all parts of
the conflict, since January 2001 the cease-fire along the confrontation line has
essentially being respected. On 15 June 2001, the UN Security Council unan-
imously approved Resolution 1355, which noted with satisfaction the current
state of cease-fire, but demanded that Ugandan, Rwandan and other foreign
forces take the necessary steps to accelerate their withdrawal, and condemned
incursions by armed groups into Rwanda and Burundi.

On 4 May 2001, the DRC government and the three main rebel factions
signed a declaration of 14 principles for an Inter-Congolese National
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Dialogue. In August 2001, the meeting of the Inter-Congolese dialogue
resulted in a Declaration of Commitment in which the parties promised to lib-
eralise political activities, protect human rights and release prisoners of war.

In his October 2001 report to the UN Security Council on MONUC, the
UN Secretary-General described the overall situation in the DRC as continu-
ing “to develop in a largely positive direction”. MONUC was said to have
finished the second phase of its deployment in the country, namely, to moni-
tor the cease-fire and oversee the completion of disengagement of forces and
their redeployment to new defensive positions. However, outbreaks of fight-
ing have continued, if not intensified, in the east of the country. The third
phase of the Lusaka agreements is the total withdrawal of all foreign forces
from the territory of the DRC and the disarmament and demobilisation of the
armed groups. In his October 2001 report, the UN Secretary-General asked
the Governments to increase efforts to stop the fighting in the eastern part of
the country by ceasing any military and logistical support to the armed groups
operating in that area. Finally, the UN Secretary-General welcomed the with-
drawal of Namibia and many of the Ugandan troops from the DRC. The UN
Security Council will decide on the future of phase III after verifying that the
parties are committed to continuing the peace process. This move would
involve the deployment of UN troops and military observers towards the east
of the country. By October 2001, MONUC was composed of approximately
2'400 officers, including 1'868 troops and 397 military observers.

Human Ricars AND HUMANITARIAN LAW ISSUES

According to a US aid agency, the number of lives claimed by the three-
year-war is approaching 3 million. The war has destroyed much of the coun-
try's infrastructure. There are approximately two million internally displaced
persons, half of whom are without assistance. According to the World Health
Organisation (WHOQO) and the United Nations Children's Fund (UNICEF),
most of the 50 million people of the DRC live on US$ 0.20 per day, and lack
proper nutrition. The World Food Programme has estimated that 16 million
Congolese have a critical need for food.

The most serious violations of human rights in the Government-controlled
territories are against public freedoms. According to the UN Secretary-
General, the new Government has achieved some progress in establishing
human rights laws and standards. Some non-judicial detention centres, which
had been infamous for torture and extra-judicial executions, have been closed.
President Kabila imposed a moratorium on the execution of death sentences
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in March 2001.Furthermore, in May 2001, the African Association for the
Defence of Human Rights (ASAHDO), a human rights NGO and ICJ affiliat-
ed, was authorised to reopen its Kinshasa office after it had been closed in
May 1998. However, human rights abuses continue. Although the
Government adopted a new law liberalising political activities, registered
political parties have been prevented from operating. Human rights defenders
have been detained for speaking out on political matters and police harass-
ment of political opponents is common. There are reports of torture in deten-
tion centres. Irregular trials continued. Eighty detainees allegedly involved in
the murder of former President Laurent-Desiré Kabila have been denied med-
ical care and regular meals. Regarding breaches of international humanitarian
law, the Armed Forces are responsible for the bombing of civilian popula-
tions.

In the territory controlled by rebel movements, the human rights situation
has remained grim and a climate of terror persists imposed by the rebel forces
(RCD-ML, RCD-Bunia and the ML) and the armies of Rwanda, Uganda and,
to a lesser extent, Burundi. Unlawful killing of civilians, arbitrary arrests,
arbitrary detention, torture and rape were widespread. In the Aru, Ituri
Province, 750 civilians were reportedly killed during a six-week period. The
motives for the massacres were not clear. Human rights defenders continued
to be particularly targeted. RCD soldiers have carried out rape of women and
young girls. Forced recruitment of young men continues to be a matter of
concern. In the North and South Kivo provinces, the Mayi-Mayi,
Interahamwe and other militias supporting the Government have carried out
numerous massacres, brutal repression and, according to the UN Secretary-
General, have conducted a “reign of terror”.

JubpiciAry

The Constitutional Act of Transition of the Mobutu Regime and Laurent
Kabila's Decree Law Number three provide for an independent judiciary. In
practice, however, the executive branch manipulates the judiciary. The
Government has failed to provide the legal framework to ensure the indepen-
dence of the judiciary. The DRC is still awaiting a judicial reform for this
purpose, which should have been approved by 1997.

The President enjoys the power to dismiss and replace judges, magistrates
and officials of the Public Prosecutor's Office, following a petition of the
Supreme Council of the Judiciary. However, the Council is not functioning,
and the ruling political party effectively exercises its powers. The executlve
branch in fact carries out the administration of justice.
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Many obstacles have hindered judicial independence, including absence
of economic autonomy of the judicial bodies, the proclivity of executive and
legislative authorities to exert pressure on the judiciary, and the prevailing
corruption of judges and magistrates. Corruption was facilitated by very low
salaries or, in certain cases, complete lack of a salary.

Structure

The civilian judiciary is composed of lower courts, appellate courts, the
Supreme Court and the Court of State Security. There are also military tri-
bunals that exercise jurisdiction over civilians. Parallel to the official legal
apparatus, an informal judicial power has formed. Security services, the mili-
tias, the local leaders and warlords, the rebels and other factions exercise such
informal judicial power. The civilian judiciary is largely dysfunctional. Its
functions have been usurped by military courts, which try almost all cases

The Civil and Criminal Codes are based on Belgian and customary law.
The law provides for the right to expeditious public trial, the presumption of
innocence, and legal counsel at all stages of proceedings. However, the
Government continues to disrespect these rights in practice. Court-appointed
counsel at state expense in capital cases, and when requested by courts, is
provided by the law. However, the Government only provides counsel at its
discretion.

In 1998, the Laurent Kabila Government dismissed 315 magistrates on the
grounds of the deterioration of the justice system (see Attacks on Justice
1998).

Resources

The judiciary in the DRC suffers from desperate financial conditions.
Judges are paid poorly and only on an intermittent basis. There are substantial
shortages of personnel, supplies, and infrastructure. Financial autonomy of
judicial institutions is not provided and pervasive corruption continues to
affect the judiciary. These grave circumstances affect the other judicial offi-
cers, including court clerks.

The Court of Military Order

In 1997, the Court of Military Order (Cour d'Ordre Militaire) was created
by decree (Decree-Law N° 019). Although the Court of Military Order was
established to ensure discipline within the army, its ill-defined jurisdiction
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has encouraged abusive trials of civilians for crimes such as armed robbery,
mismanagement of public funds, or any activity perceived to be a threat to
state security. Furthermore, the Court of Military Order has diminished the
authority of the civilian judiciary and usurped its jurisdiction, by trying all
variety of cases, including those that clearly would fall under the jurisdiction
of regular tribunals.

Military tribunals also convict and order the execution of military persons
charged with armed robbery, murder, inciting mutiny, espionage, and looting
while in a state of mutiny (Although as mentioned above, President Kabila
imposed a moratorium on the execution of death sentences). Persons convict-
ed by military tribunals have previously been executed publicly in cere-
monies held in stadiums and presided over by senior government officials,
such as provincial governors.

Defendants do not have right to appeal to a higher court or access to
defence counsel. This court systematically violates the rules of procedure, on
the pretext that the DRC is still in a state of war, and that consequently, the
existing legal procedures cannot be respected. The Executive branch exercis-
es great influence over the Court of Military Order, as a result of which many
members of the opposition have been tried and sentenced to prison.

Death sentences resulting from summary military trials became increas-
ingly frequent during 2000. In November 2000, the Court of Military Order
sentenced to death a former presidential security advisor and eight of his sub-
ordinates, a sentence that was executed before the moratorium was imple-
mented. During the 2000 visit of the UN High Commissioner for Human
Rights to the DRC, then-President Kabila (Sr.) promised that the military no
longer would try civilian cases. However, this pledge was not honoured either
" by him or his successor.

Rebel-controlled areas

In the territories occupied by the various rebel factions, particularly the
RCD/Goma, the system of justice remained essentially non-functional.
Judges seldom were paid their salaries. There were credible reports of judges
accepting bribes in return for favourable decisions: RCD/Goma officials and
others with influence reportedly used the judicial system to arrest individuals
on false charges so as to extract money and property from these detainees.
Credible sources claim that higher RCD/Goma authorities reprimanded
judges who refused to participate in such schemes. There were also
documented cases of indiscriminate military justice by which individuals sus-
pected of treason were executed without a trial.
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Officially, the RCD/Goma established measures to investigate and punish
rebel soldiers guilty of committing atrocities against civilian populations.
However, the initiative remained largely ignored and ineffective and there
were no reports that the RCD/Goma had tried, convicted, or punished any of
its troops for committing atrocities.

The rebel movement RCD established a Conseil de Guerre
Opérationnelle to judge soldiers accused of robbery or insubordination. It is
comparable to the Court of Military Order but has double jurisdiction.
According to lawyers in Bukavu, hearings are private. However, soldiers are
arrested and prosecuted only for common crimes or for military fauits, and
not for humanitarian law violations.

CASES

Maitre Richard Bondo and Maitre Jean Marie N'Kwebe [lawyers]:
Mr. Bondo and Mr. N'Kwebe are President and Vice-President of the
Congolese NGO Avocats sans Frontiéres (ASF), On 8 March 2001, the
National Council of the Bar Association struck the two lawyers from its rolls.
Many Congolese NGOs claimed the disbarment illegal and unlawful and
formed a coalition to denounce the Bar's decision (Nr.9/CNO/RSO/21). The
NGOs contended that the decision was motivated by an inconsequential con-
flict between certain lawyers and their clients and that the blackmailing
threats of powerful clients resulted to the disbarment of the two lawyers.

Maitre N'Sii Luanda [lawyer]: Mr. Luanda is President of the
Committee of Observers for Human Rights CODHO. On 5 June 2001, he was
arrested and ten days later was transferred to the penitentiary centre CPRK
where he was held incommunicado. He was accused of having contacts with
person posing a threat to state security. Maitre N'Sii was freed on 7
September 2001.

Kayembe Kasuku [lawyer]: The lawyer was allegedly atrrested by the
National Information Agency (ANR) and taken to prison, where he was
stripped, tortured and beaten to the point that he lost consciousness. He was
released and had to spend several days in intensive care in Kinshasa.

Balanda Mikuin Leliel [former President of the Supreme Court]:
Mr. Balanda Milkuin Leliel is a professor at the University of Kinshasa. On 5
January 2001, he was arrested by ANR for having been in contact with
MONUC. He was released on 19 January 2000.



EAST TIMOR

Since coming under the administration of the United
Nations following twenty-four years of Indonesian rule,
East Timor has made modest but significant strides
towards achieving a functioning and independent judiciary.
The new judicial system however remained fragile and in
need of a substantial infusion of resources, both human and
material.

On 5 May 1999, the Foreign Ministers of Indonesia and Portugal
signed an agreement according to which a poll would be held in East
Timor so that the population of the former Portuguese colony could choose
between an Indonesian autonomy package and independence. The Security
Council, by resolution 1246, established the United Nations Assessment
Mission in East Timor (UNAMET) on 11 June 1999 to carry out the consulta-
tion. The 5 May agreement provided that UNAMET was to oversee a transi-
tion period after the vote pending the implementation of the decision reached
by the people of East Timor.

On 30 August 1999, 98.6 per cent of the 435,000 registered voters partici-
pated in the ballot. The overwhelming majority of the voters, some 78.5 per
cent, chose independence, as opposed to 21.5 per cent endorsing autonomy
within Indonesia. In the weeks leading up to the vote, hundreds of persons
were killed and injured and thousands driven from their homes by militia
attacks. The Indonesian military (TNI) received wide condemnation for coop-
erating with or failing to stop the militia. After the poll, violence erupted
again, personnel of the UNAMET were evacuated and its compound was
burned by the militia. Many East Timorese were killed or fled the region,
including priests and nuns who tried to protect the refugees.

A delegation of the UN Security Council visited Indonesia on 7
September 1999, and two days later Indonesian President Habibie gave his
approval for a multinational peacekeeping force, which arrived in Dili on 20
September 1999, The International Force East Timor (INTERFET) was head-
ed by Peter Cosgrove of Australia. The mandate of INTERFET was to restore
peace and security in East Timor, to protect and support UNAMET in carry-
ing out its tasks, and to assist humanitarian assistance operations. Fierce
attacks on journalists, UN workers and local people by the militia followed.
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The MPR voted in October 1999 in favour of revocation of the 1978
decree that had provided for the annexation of East Timor to Indonesia. On
25 October 1999, the UN Security Council adopted resolution 1272, which
established the UN Transitional Administration in East Timor (UNTAET).
UNTAET was established as an integrated, multidimensional peacekeeping
operation, fully responsible for the administration of East Timor during its
transition to independence. UNTAET's mandate is to provide security and
maintain law and order throughout the territory of East Timor; to establish an
effective administration; to assist in the development of civil and social ser-
vices; to ensure the coordination and delivery of humanitarian, rehabilitation
and development assistance; to support capacity-building for self-govern-

ment; and to assist in the establishment of conditions for sustainable develop-
- ment. UN Under-Secretary-General for Humanitarian Affairs, Sergio Viera
de Mello, was appointed as transitional administrator in charge of rebuilding
the infrastructure of East Timor.

INTERFET was replaced with a UN force of military personnel and
police to support the establishment of UNTAET. The handover of command
of military operations from INTERFET to UNTAET was completed on 28
February 2000. ' :

The 13-member National Consultative Council (NCC) was established to
make policy recommendations to the UNTAET. The NCC included seven
members of the National Council of Timorese Resistance (CNRT), a Catholic
priest, UN officials and a former pro-Indonesia leader of the East Timorese
People's Front. On 12 July 2000 the NCC announced the composition of a
new provisional government for East Timor. Four posts within the cabinet
were held by East Timorese and four by UNTAET.

José Xanana Gusmao, the president of the CNRT, was elected president
of a new UN-appointed 36-member legislature, the East Timorese National
Council (ETNC). When Mr. Gusmao resigned from this post on 28 March
2001, he was replaced by East Timor's Foreign Minister José Ramos Horta
on 31 March 2001. On 9 April 2001, the ETNC elected Manuel Carrascalo
as its new president. On 31 January 2001 the UN Security Council adopted
resolution 1338, which extended the mandate of UNTAET until 31 January
2002.

On 30 August 2001, the second anniversary of the referendum on inde-
pendence, the election of a constituent assembly that will write the country's
new constitution took place. Ninety-three per cent of the electorate turned out
for the poll. Fretilin (Revolutionary Front for an independent East Timor), the
party that spearheaded East Timor“s 24-year armed resistance against
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Indonesia won 57.3 per cent of the vote and thereby won 55 seats in the 88-
seat body. The second largest party was the Democratic Party with 8.7 per
cent for seven seats. International observers commended the success of the
elections after thousands of people had voted peacefully.

On 20 September 2001 a new cabinet (Council of Ministers) was swoin
in. The Council of Ministers is composed of 10 ministers, three secretaries of
state and seven vice ministers. It consists of nine representatives from
Fretilin, two members of the Democratic Party, and nine independents and
experts not affiliated with any party. Mari Alkatiri, the leader of Fretilin, was
nominated as chief minister. He will head the transitional government, which
remains under the ultimate authority of the UN, pending the assumption of
full independence, expected for mid-2002.

Human RicaTs BACKGROUND

On 31 January 2001, two reports on the violent outbreaks that followed
the 1999 referendum on independence were published. The Indonesian
Commission to Investigate Human Rights Violations in East Timor (KPP-
HAM) concluded in its report that the Indonesian military and civilian author-
ities, including the police, had cooperated with pro-Indonesian militias to
create an atmosphere supportive of crimes against humanity, including mass
murder, mass deportation, kidnapping, rape and destruction of property. The
report listed the names of 33 suspects for further investigations and possible
criminal trial. Among these 33 persons were the then-Governor of East
Timor, militia leaders, and six Indonesian army generals:

The International Commission of Inquiry, mandated by the resolution
adopted at the special session of the UN Commission on Human Rights in
September 1999, delivered its report to the UN General Assembly on 31
January 2000. The report also concluded that “ultimately the Indonesian army
was responsible for the intimidation, terror, killings and other acts of violence
experienced by the people of East Timor before and after the popular consul-
tation. Further, the evidence collected to date indicates that particular individ-
uals were directly involved in violations of human rights.” The report called
for the establishment of an international tribunal to prosecute those responsi-
ble for the abuses.

During the period of transition new human rights problems émerged. East
Timor's lack of resources, facilities, and trained police and judicial personnel
led to activities by vigilante groups. Many of those allegedly linked to militia
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groups or to the Indonesian army faced mob violence. Refugees returning to
East Timor and members of minorities, such as Muslims. or ethnic Chinese,
were reportedly at particular risk of harassment.

Jubiciary

UNTAET exercises all legislative and executive authority in East Timor,
including the administration of justice. A goal of UNTAET is to “establish a
functional system of administration -of justice which is fair, effective, inde-
pendent and impartial, securing the rule of law and providing equal access to
justice for people throughout East Timor”.

One of the first efforts of UNTAET has been to establish the Judicial
Department. The Judicial Department is composed of five divisions: courts,
prosecution, public defenders, administration and logistics, and prison ser-
vice. The administration is responsible for the budget and organisation of the
whole department. At the time of writing the Judicial Department employed
approximately 90 international and 2000 East Timorese staff.

STRUCTURE

East Timor's judiciary is a modified version of the Indonesian system (See
Chapter on Indonesia). The decision to retain elements of such a structure
was taken because those East Timorese with legal backgrounds had all
trained under the Indonesian system.

The judiciary of East Timor consists of four District Courts that function
as courts of first instance, one Court of Appeal, the office of the Public
Prosecutor and the office of the Public Defenders. The four District Courts
are situated in Dili, Baucau, Suai and Oecussi and are presided over by 25
East Timorese judges. The Court of Appeal in Dili is composed of two inter-
national judges and one East Timorese judge. At the time of writing there
were approximately 45 East Timorese administrative staff assigned to support
the judiciary. There are two separate offices for the Public Prosecution. One
office is for serious crimes, with seven Public Prosecutors, legal advisers,
case managers and investigators, all of whom are international staff. The
other office of the Public Prosecution is for ordinary crimes and has 13 East
Timorese Prosecutors and local staff. There are also 12 East Timorese Public
Defenders, who work with four international lawyers.
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APPLICABLE LAW

The applicable law in East Timor consists of UNTAET regulations and
directives, applicable treaties and recognised principles and norms of interna-
tional law. Another source of law is that applied in East Timor prior to 25
October 1999, i.e. Indonesian law, in as far it is in conformity with interna-
tional standards and until replaced by UNTAET regulations or subsequent
legislation.

SpEcIAL PANEL FOR SERiOUS CRIMES

A special crimes unit was established to exercise jurisdiction over the
offences of genocide, war crimes, crimes against humanity, murder, sexual
offences and torture committed between 1 January 1999 and 25 October
1999. The Special Panel for Serious Crimes was established within the Dili
District Court as a section of the domestic tribunal. The Special Panel is com-
posed of two international judges and one East Timorese judge. -

The Special Panel identified ten incidents of major human rights viola-
tions which it prioritised for investigation. In addition, it is pursuing individ-
ual cases of murder and other offences of already detained suspects. During
its first seven months, 26 indictments were submitted to the Special Panel for
Serious Crimes. The first indictment was submitted to the Court on 15
November 2000. The Special Panel held 60 preliminary hearings in 21 cases
(beginning on 10 January 2001), 23 trial hearings with 9 judgements, and 39
hearings to rule on 34 pre-trial detentions. The first judgement on an individ-
ual case was delivered on 25 January 2001. The first indictment for crimes
against humanity was filed 'on 11 December 2000 and the trial began in July
2001.

The Special Panel faces problems similar to that of East Timor's judiciary
as a whole. Many factors contribute to the slow progress. The lack of
resources is considerable. The Special Panel is in dire need of staff, including
interpreters, investigators and prosecutors. The existing staff is partly young
and inexperienced. Basic equipment is lacking, including vehicles for trans-
portation, tape recorders, audio equipment, laptop computers, printers, photo-
copiers and mobile and satellite phones. In order to cope with the enormity
of the task UNTAET intends to establish a second panel. However, the reali-
sation of this plan depends on the provision of funds from international
sources.
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DIFFICULTIES CONFRONTING THE JUDICIARY OF EAST TIMOR

The new judicial system of East Timor remains fragile. It is in need of a
substantial infusion of resources. The four District Courts were not all fully
operational at the time of this writing. Although the salaries of the judicial
officials are high by local standards, they still barely cover the cost of living
in East Timor. Low salaries create the risk of corruption. The scarce
resources also result in lack of adequate accommodation, a shortage of vehi-
cles for transportation and a lack of basic facilities for the courts. Until sum-
mer 2001 all public defenders had to share a single office, which gave them
little or no space for private consultations with their clients. As the judges,
prosecutors and public defenders were drawn from a small group of law grad-
vates and experienced legal professionals, they are mainly very young and
inexperienced and lacking of necessary support and training.

The shortcomings of the criminal justice system have adversely affected
the rights of suspects to a fair trial. Some detainees do not have access to
legal counsel for weeks or, sometimes, even months. In some cases, detainees
have been held beyond the expiry of their detention orders. Due to the slow
progress of the courts, the right to trial without undue delay is threatened.

A number of judicial officials have reportedly been subjected to threats
and intimidation and have expressed concern about their personal security.
On 30 April 2001, a group of youths threatened to kidnap the President of
Baucau District Court, an investigating judge and a prosecutor if a suspect
was not released. On 8 May 2001 a group of 12 men arined with knives and
machetes reportedly shouted threats outside Dili District Court.

All of these shortcomings demonstrate that although the East Timorese
judiciary has made progress towards establishing a fair and independent judi-
ciary, it is still in need of the support of the international community with
regard to resources, both material and human. When UNTAET's mandate
comes to an end, the continued presence and cooperation of the UN to assist
the East Timorese Government will therefore be necessary.



EGYPT

Human rights defenders, including some lawyers, have
encountered harassment and persecution for carrying out
their professional activities. Egypt has continued to main-
tain an elaborate system of special courts, which under-
mines the jurisdiction of regular courts. Despite the
decision of the Court of Cassation to lift the Government
sequestration of the Lawyers Syndicate, and several
Administrative Court rulings supporting the Syndicate's
right to hold elections in its offices, the group has been pre-
vented from holding its general assembly. A substantial
number of human rights violations were committed with
impunity in the country. :

he Constitution proclaims Egypt as a socialist democratic state in

which Islam is the official religion, Arabic the official language and
Shari'a the principal source of legislation. The executive power in the Arab
Republic of Egypt is vested in the President of the Republic in conjunction
with the cabinet, which the President appoints and may dismiss at his direc-
tion. President Hosni Mubarak, who has been serving as Egypt's President
since October 1981, was re-elected for a fourth six-year term in a national ref-
erendum in September 1999.

Legislative power is vested in a bicameral parliament, which is composed
of the Peoples’ Assembly (Majlis al-Sha'b), elected for a five-year term and
the Advisory Council (Majlis al-Shura), which is partly elected and partly
nominated by the President. The latest election, held between October 18 and
November 15, 2000, confirmed the predominant role of the ruling National
Democratic Party (NDP) and its dominance of the political landscape. The
NDP won 172 seats, independent candidates won 225 and opposition patties
won 17 seats. However, many of the independents elected were former mem-
bers of the NDP who rejoined the party after being elected, leaving the
People's Assembly balance at 338 NDP members. Although the judicial
supervision of the election made the process fairer and more transparent than
that of past parliamentary elections, there were significant shortcomings.
Thousands of.supporters of the opposition were arrested in the months before
the elections, most of them members of the banned Muslim Brotherhood
organisation.
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HumaN RigHTS BACKGROUND

Serious human rights violations continued to be committed with impunity
in Egypt. Abuses included arbitrary detention, trial of civilians before
exceptional courts, serious limitations on freedom of expression and associa-
tion, torture and ill-treatment of detainees. Prison conditions amounted
to cruel, inhuman or degrading treatment. Human rights defenders continued
to face harassment and persecution for carrying out their professional activi-
ties.

The Islamic movement backed by the religious establishment, al-Azhar,
used the judicial system to incite public opinion against writers and journal-
ists who express views that they consider deviant from Shari’a and Islam.
They continued to pressure the Government to censor literary works and
other forms of expression that they deem to constitute blasphemy. The
Islamic Research Council of al-Azhar University issued an statement on May
17, 2000 denouncing the novel “A Banquet for Seaweed”, by Syrian author
Haidar Hiadar, for allegedly insulting religious values. The novel, which was
first published in Lebanon 1983, was reprinted by the Ministry of Culture as
part of a series on Arabic literature. The Islamist al-Sha'b newspaper (of the
pro-Islamist Social Party) denounced the novel as blasphemous for ridiculing
Islam, and initiated a campaign against the book and against the Minster of
Culture for allowing it to be reprinted. After wide-spread demonstrations by
al-Azhar University students, the Minster of Culture relented and agreed to
recall the book. '

StATE OF EMERGENCY

Since 1967, Egypt has been ruled predominantly under a state of
emergency imposed initially in response to the Arab-Israeli war launched
that year. In May 1980, following the implementation of the Camp David
Agreement between Israel and Egypt, the state of emergency was lifted.
However, it was re-imposed on October 6, 1981, following the assassination
of President al-Sadat. Since that date it has been renewed regularly.
In May 2000, the state of emergency was extended for another three-year
period.

The state of emergency imposes serious restrictions on the exercise of
many basic rights and continues to have far-reaching implications on the
overall human rights situation in Egypt. The Emergency Law grants the
President a wide range of powers, including censorship, confiscation and
closing of newspapers on the grounds of public safety and national security.
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In addition, the Emergency Law empowers the executive to order the pro-
longed detention without charge or trial of anyone suspected of being a threat
to national security and public order. The continuation of the state of emer-
gency has led to the violation of some basic provisions of the ICCPR, to
which Egypt is a party, including prohibition of arbitrary detention under arti-
cle 9 and the right to fair trial under article 14. Legislation has been used to
place impermissible restrictions on other rights, including the right of free-
dom of thought under article 18, freedom of expression under article 19 and
freedom of association under article 22.

In addition to the emergency law, several laws restrictive of civil liberties
continue to apply. These include:

+ The Anti-terror Law: This law was adopted in response to an upsurge in
political violence in the early 1990s. However, the law not only targets the
activities of armed groups, but also criminalizes non-violent political
opposition activities. This law has been used as a basis for the trials of
more than a hundred alleged Muslims Brotherhood members before mili-
tary courts in 1995, 1996 and 1999-2000.

* The Press Law: Law No. 95 of 1996 includes stiff penalties for journalists
with regard to a variety of offences, including mandatory prison sentences
for defamation, insult and false information. According to article 185,
insulting a public official in relation to the conduct of the official's duties
or service may be punished with a maximum of one year's imprisonment.
Article 303 stipulates imprisonment of up to two years for defaming a
public official, and article 307 provides that the punishment should be
doubled in cases where insult or defamation has been produced as printed
materials.

 Law on Associations: On June 1999, Law No. 153 of 1999 on Civil
Associations and Institutions was adopted by the Egyptian parliament to
replace Law No. 32 of 1962. Law 153 met with strong local and interna-
tional criticism for imposing severe restrictions on civil society institu-
tions, including inter alia, requirements- to receive prior government
approval for board elections, affiliation with foreign organisations and
funding, prohibition of practising political or trade-union activity outside
of the exclusive framework of certain political parties and trade unions, or
engaging in activities that threaten national unity or violate public order or
morality. In May 2000, the UN Committee on Economic, Social and
Cultural Rights called for the amendment or repeal of the Law No. 153, in
order to bring Egypt into conformity with its international obligations.
'The Committee expressed concern that the law “gives the Government
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control over the rights of NGOs to manage their own activities, including
seeking external funding”.

In June 2000, the Egyptian Constitutional Court declared Law No. 153 to
be unconstitutional. The Court did not examine the substance of the law, but
rather found that the law should have been presented to the Maglis al-Shura,
the Egyptian Upper House. The Court further commented that disputes
between NGOs and the authorities should be referred to administrative courts
rather than criminal courts of first instance. The Egyptian authorities
announced that while Law No. 153 of 1999 is suspended, its predecessor Law
No. 32 of 1964 applies. Law No. 32 of 1964 had in many respects imposed
even more restrictive conditions on the operation of NGOs. Once the NGO is
registered under Law 32, the Ministry of Social Affairs has direct control
over a wide range of the NGO's activities, including inter alia, government
and policy matters.

The activities of some NGOs in Egypt have been criminalized through
Military Decree No. 4 of 1992, which prescribes a minimum of seven
years imprisonment for receiving funding without permission from the
authorities.

TORTURE

Despite the existence of constitutional and legal safeguards, torture and
ill-treatment of detainees by police, security personnel and prison guards
remains widespread. Torture is used to extract information, coerce the victims
to end their antigovernment activities and deter other from similar activities.
In January 2000, the Egyptian Organisation for Human Rights (EOHR)
released a report in which it documented 13 cases of torture that occurred in
police stations during the latter half of 1999, two of which ended in death.
While the Government has investigated some torture complaints in criminal
cases and punished some offending officers, the punishments are typically lax
considering the seriousness of the offences. '

In a recently published report, the Egyptian NGO Human Rights Centre
for the Assistance of Prisoners (HRCAP) analysed 1,124 law suits concerning
compensation for torture between 1981 and 1999. The report stated that the
perpetrators of torture often go without punishment, as existing provisions in
both the Penal Code and the Code of Criminal Procedure render it difficult to
bring them to justice. However, the State has disbursed a sum of 4,766,550
Egyptian Pounds from the public treasury in compensation payments.
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HUMAN RIGHTS DEFENDERS

The Government approved the holding of the Second International
Conference of the Human Rights Movement in the Arab World, which took
place in Cairo from 13 -16 October 2000 under the title “Human Rights,
Education and Dissemination: A 21st Century Agenda”. However, during the
period between February 2000 and August 2001 a number of restrictions
were imposed on human rights work in Egypt.

On May 21, 2001, the Supreme State Security Court in Cairo sentenced
Saad Eddin Ibrahim, a prominent human rights defender, to seven years'
imprisonment. Twenty-seven other defendants standing trial were also con-
victed and received sentences ranging from a one-year suspended prison sen-
tence to five years' imprisonment. Dr. Ibrahim was convicted on the basis of
three charges: receiving funding without authorisation (Military Decree No. 4
of 1992), dissemination of false information abroad harmful to Egypt's inter-
ests (article 80 (d) (1) of the Penal Code) and appropriating money by fraudu-
lent means. Dr. Ibrahim was the director of the Ibn Khaldun Centre for
Development Studies and lecturer at the American University of Cairo. The
Tbn Khaldun Centre, established in 1988, is engaged in activities to promote
democracy and human rights activities, which have included publications and
public events on the sitnation of minorities in the Middle East and monitoring
parliamentary elections.

Several international human rights NGQOs have expressed concerns that
the charges against Saad Eddin Ibrahim and his co-defendants were political-
ly motivated and constituted a violation of the defendants' right to the peace-
ful expression of their opinion. The trial was also said to have fallen short of
international standards of fair trial, including the right for a full review before
a higher tribunal. In a joint statement, the UN Special Representative on
Human Rights Defenders and the UN Special Rapporteur on the
Independence of Judges and Lawyers remarked: “We believe that the convic-
tion of these members of civil society for their human rights activities will
have a chilling effect on the activities of other human rights defenders in

Egypt”.

THE JUDICIARY

The judicial system in Egypt comprises both ordinary court and excep-
tional court systems. However, the elaborate exceptional court system contin-
ues to undermine the jurisdiction of ordinary courts, particularly in sensitive
cases.
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THaE ORDINARY COURT . SYSTEM

The ordinary court system is composed of civil and criminal courts, the
State Council, which is a separate administrative court structure, and a consti-
tational court. The civil court system is composed of a Court of Causation,
Courts of Appeal and Magistrate Courts.

The Magistrate Courts have general jurisdiction over small claims and
minor offences. In civil cases, they are composed of one judge, while in
criminal cases they may be composed of either one judge or three judges,
depending on the seriousness of the possible penalty. There are seven
Courts of Appeal in Egypt that are composed of three judgés. Each is divided
into civil and commercial chambers. The Court of Cassation, which sits in
Cairo, accepts petitions on judgements rendered by the Courts of Appeal only
on two grounds: mistakes of law and violations of due process.

There is also-an elaborate system of administrative courts composed
of primary level, appeal and State Council. The State Council is an
independent judicial body that comprises three branches: judicial, consulta-
tive and legislative. The judicial branch comprises three types of administra-
tive courts whose decisions can be appealed before the High Administrative
Court.

TuE SUPREME CONSTITUTIONAL COURT

The Supreme Constitutional Court is an independent judicial body,
entrusted with the task of examining the constitutionality of laws as well as
the interpretation of legislative texts. The Court consists of seven judges who
are appointed by the President of the Republic following consultation with
the High Council of Judicial Authorities, including the President of the Court,
who is third in line for presidency of the Republic after the President and the
Speaker of the Peoples' Assembly. Individuals have no legal standing before
the Court. ‘

Despite restrictions on the Court, the jurisprudence it develops has far-
reaching implications on the question of constitutionality of laws. A series of
rulings of the Supreme Constitutional Court has revealed that many existing
laws seriously violate the human rights and civil liberty guarantees that are
enshrined in the provisions of the Constitution. The Court has ruled that 53 of
the Constitution's 211 articles, i.e. some 25 percent, have been contravened
by various laws,
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SELECTION, PROMOTION AND TRANSFER OF JUDGES

The Constitution guarantees the independence of the judiciary, with arti-
cle 165 providing that “the Judiciary Authority shall be independent”.
Moreover, article 166 proclaims that judges shall be independent, subject to
no authority other than the law, and that no authority may intervene in judi-
ciary cases or in the affairs of justice. Judges serving in the regular couit sys-
tem are appointed by the President upon recommendation of the Higher
Judicial Council. This Council is headed by the President of the Court of
Cassation and is composed of senior judges and the Attorney-General.

Judges are appointed for life and may not be dismissed without serious
cause. However, in practice the executive authority enjoys considerable influ-
ence over the judiciary, in so far as the appointments of judges are a presiden-
tial prerogative. Judges are considered functionaries of the Ministry of
Justice, which administers and finances the court system. This scheme places
the judiciary under the control of the executive, since it makes the executive
the de facto head of the judiciary, thereby undermining the independence of
the judiciary as well as the principle of separation of powers.

SeeEcIAL COURTS

An elaborate exceptional court system exists parallel to the ordinary court
system. This exceptional system may be traced back to 1980 and operates
under the framework of a state of emergency and a series of emergency laws.
The exceptional court system comprises several types of special courts, which
were described in detail in the previous editions of Attacks on Justice (1996-
1999). These special courts include State Security Courts, which are com-
posed of the Emergency Security Courts and the Permanent State Security
Courts, and Military Courts.

EMERGENCY STATE SECURITY COURTS

The Emergency State Security Courts were established under the
Emergency Law. They have jurisdiction to consider not only cases that arise
under the Emergency Law, but also cases punishable under the ordinary Penal
Code if they are transferred to them by the President of the Republic or his
representatives. Emergency Courts are formed by judges appointed by a
presidential decree upon the recommendation of the Minister of Justice. The
Emergency Law empowers the President of the Republic to appoint
military. officers to these courts. Judgements passed by them are not subject to
appeal or review by any other judicial body. However, the President of the
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Republic has the power to alter or annul any decision passed by the
Emergency Courts.

PERMANENT STATE SECURITY COURTS

The legal basis for establishing Permanent State Security Courts is found
in article 171 of the Constitution, which provides that “the law shall regulate
the organisation of State Security Courts and shall prescribe their compe-
tence”. Law No. 105 of 1980 confers State Security jurisdiction over cases
involving crimes which constitute a threat to internal and external security of
the State, the crime of possessing and using arms and explosives, bribery and
embezzlement of public funds. Law 105 provides for Magistrate State
Security Courts, which are composed of a single judge and Supreme State
Security Courts, which are normally composed of three judges. The law per-
mits the President of the Republic to appoint military officers to the latter
court. Persons convicted in a Supreme State Security Court do not have the
right to a full review before a higher tribunal. Verdicts issued by the
" Magistrate State Security Courts may be appealed before a special chamber
within the Court of Appeal and then can be reviewed by the Court of
Cassation. Article 8 of Law No. 105 provides that verdicts issued by the
Supreme State Security Courts are final and may not be appealed except
through cassation or re-consideration, which are decided on by the Court of
Cassation. The grounds of appeal in both cases are limited and must be based
on points of law, not on the facts of the case. This clearly violates article 14
(5) of the International Covenant of Civil and Political Rights (ICCPR), to
which Egypt is a party, which provides: “everyone convicted of a crime shall
have the right to this conviction and sentence being reviewed by a higher tri-
bunal according to the law”.

Mivitary COURTS

The Military Courts are part of the military hierarchy. According to article
6 (2) of Law No. 25 of 1966 on the Military Judiciary, the President of the
Republic, during a state of emergency, has the right to refer to the military
courts any crime which is punishable under the Penal Code or under any
other law. The jurisdiction of Military Courts to try civilians has further been
endorsed by the Supreme Constitutional Court which ruled that the President
may invoke the Emergency Law to refer any crime to a military court.

Military Courts do not ensure civilian defendants due process before an
independent tribunal. While military judges are lawyers, they are also
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military officers appointed by the Minister of Defence and subject to military
discipline. There is no appellate process for verdicts issued by Military
Courts. Instead, verdicts are subject to a review by other military judges and
confirmation by the President of the Republic.

LAWYERS

The independence of the legal profession in Egypt, as well as other pro-
fessional syndicates, has been undermined by the adoption of Law 100 of
1993. This Law provides for very strict conditions for validating the election
processes of professional syndicates. It requires that a 50 per cent quorum of
registered members must cast their votes in order for the election of the gov-
erning board to be valid. Failing a quorum, a second election must be held in
which at least 30 per cent of the membership votes for the board. If such a
quorum is unattainable, the judiciary may appoint a caretaker board until new
elections can be set. In addition, Law 100 requires professional syndicates to
refrain from activities that do not constitute part of their original activities.
This provision has been seen as part of an effort by the Egyptian authorities to
severely restrict the right to freedom of association for professional syndi-
cates and to prevent Islamists from capturing or retaining the leadership of
professional syndicates.

The Lawyers Syndicate underwent a crisis with the Government that
ended up in its dismantlement (see Artacks on Justice 1998). A nation-wide
election for the Lawyers Syndicate, which had been scheduled for 1 July,
2000, was postponed by the Government on the grounds that syndicate
offices were inadequate to allow voting by all the members. The elections
were allegedly postponed to prevent victories by Islamists, as had occurred in
the previous elections.

Despite a decision by the Court of Cassation to lift the Government’s
sequestration of the Lawyers Syndicate and to allow elections, and despite
several Administrative Court rulings supporting the Syndicate's right to hold
elections in its offices, no such elections had taken place by the time of the
compilation of the present report. :

CASES

' Yehya Ibrahim [lawyer]: On 3 January 2001, Mr. Yehya Ibrahim was
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attacked and detained by a police officer after an argument with the Chief
Prosecutor in the prosecution office in El-Bagour, Monofeya. A number of
other lawyers who were present at the time organised an assembly, but were
dispersed by police, reportedly with excessive force, resulting in the injury of
one lawyer, Magdy Shaltout [lawyer], who was taken to hospital.
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Until the 19 May 2000 uprising, the country was governed
by a democratically elected government and the judiciary
was independent. Following the uprising, on 29 May 2000
the Fiji military attempted to abolish the 1997 Constitution

%" and began ruling by decree and through a hand-picked
“interim civilian government”. Fiji judges were involved in
drafting military decrees immediately after the military
take-over, including a decree to fundamentally alter Fiji's
judicial structure. The Court of Appeal in its landmark
decision on 1 March 2001 ruled that the 1997 Constitation
guaranteeing equality between ethnic Fijians and Fijians of
Indian descent was still in force and that the pre-coup gov-
ernment should be re-called.

iji chiefs ceded sovereignty over these South Pacific Islands to Queen

Victoria in 1874 to end territorial conquests among rival kingdoms. In
1879, the British administration began bringing Indian labourers to work on
the sugar plantations. At independence in 1970, the indigenous Fijian and
Indo-Fijian populations were roughly equal in population. Following 17 years
of rule by the indigenous Fijian Alliance Party, the 1987 elections brought the
first Indo-Fijian-led government to power. Tensions increased between the
indigenous Fijians, largely heading the government and the military sector,
and the Indo-Fijians, who were perceived to be dominating the economic,
educational and health sectors. Backed by hard-line indigenous Fijians
alarmed at the emerging political influence of the economically successful
Indo-Fijians, Lieutenant Colonel Sitiveni Rabuka staged the first military
coup in the Pacific area in May 1987. Rabuka declared Fiji a republic and
withdrew the country from the Commonwealth. In September 1987, he
mounted a second coup and repealed the Constitution. In 1990, Rabuka
imposed a constitution which created a legislature composed entirely of sepa-
rate indigenous Fijian and Indo-Fijian electoral constituencies, and required
the Prime Minister to be an indigenous Fijian. Moreover, the Constitution
guaranteed indigenous Fijians a perpetual parliamentary majority by reserv-
ing them 37 of the 70 seats in the House of Representatives.

In July 1997, the parliament unanimously passed a constitutional amend-
ment ending the guaranteed indigenous Fijians parliamentary majority and
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permitting an Indo-Fijian Prime Minister. On 19 May 1999, the first elections
under the new constitution resulted in Mahendra Chaudry, a Fijian of Indian
descent, becoming Prime Minister.

On 19 May 2000, the first anniversary of the election of Chaudry as Fiji's
first non-indigenous Prime Minister, armed indigenous Fijian supremacists
led by businessman George Speight took the Prime Minister and the entire
cabinet hostage. Following the coup, unrest took hold in many parts of the
country, and hundreds of Indo-Fijian families suffered ethnically motivated
attacks from coup supporters. Ten days later, the army intervened and
President Ratu Mara was ousted in a non-violent coup to allow the declara-
tion of Martial law. Military Commander Frank Bainimarama appointed him-
self Head of State, attempted to abrogate the 1997 Constitution and began to
rule by decree. On 4 July 2000, governmental power was transferred by the
military to an interim administration after negotiations with the indigenous
Fijian Great Council of Chiefs (a traditional indigenous council).

Under the Muanikau Accord (13 July 2000), the last group of hostages
including Prime Minister Chaudhry was released after 56 days in captivity.
The Muanikau Accord provided for amnesty for Speight and his group, and
the commitment to redraft the Constitution in favour of the indigenous popu-
lation, in return for releasing the hostages. Despite the immunity provision,
Speight and advisors were arrested and charged with treason on 26 July 2000,
as certain provisions of the Accord had not been fulfilled.

A Constitutional Review Commission (CRC) was also established to
begin the process of redrafting the Constitution, based on the “paramouncy”
of indigenous Fijians. However, the CRC suspended its work in December
2000 due to a November High Court ruling that the CRC had no legal stand-
ing, as the 1997 Constitution still remained in force. The interim administra-
tion appealed the order and requested a stay. The Court of Appeal denied the
request, heard the appeal, and ruled on 1 March 2001 that the 1997
Constitution was still in force and that the pre-Speight coup parliament had to
be recalled.

Following this decision of the Court of Appeal, the House of
Representatives was dissolved by President Iloilo on 14 March 2001. On 15
March 2001, Laisenia Qarase, the Prime Minister of the Interim Civilian
Government resigned and the new President, under Section 109 of the 1997
Constitution, dismissed Chaudhry and re-appointed Qarase as the caretaker
Prime Minister in order to open the way for new elections.

On May 2001, the first anniversary of the May 2000 coup, the caretaker
Prime Minister Qarase stated that he would like to find “a compromise
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between democracy and traditional village government” and that “only
indigenous Fijians should be prime minister at this stage of Fiji's history”.

Elections took place between 27 August and 1 September 2001. The inter-
im government permitted foreign observers from the United Nations
Commonwealth Secretariat and the European Union to monitor the national
elections. Qarase's Fijian People's Party (SDL) won 31 of 71 parliamentary
seats, while Chaudhry's Labour Party won 27 seats. The Conservative
Alliance, which counts jailed coup plotter George Speight as a parliamentary
member, gained six seats. On 10 September 2001, President Iloilo swore in
Qarase as the new Prime Minister. He is required to achieve a coalition deal
with the other parties, as the SDL failed to secure ah outright majority. Under
Article 99, para.5 of the 1997 Fijian Constitution, the Prime Minister, in
establishing the cabinet, was obliged to invite the participation of the main
opposition party gathering more than ten per cent of the votes, whose mem-
bers are also entitled to ministerial posts. Qarase invited Chaudhry to join the
new government, but at the same time appealed to the Indian-Fijian leader not
to accept any posts, asserting that a mixed government would not be “work-
able”. Chaudhry firmly declared his decision to join the Government rather
than lead the Opposition. However, Qarase disregarded the requirement of the
Constitution that he offer a propoitional number of seats in his cabinet to the
Labour Party. Chaudhry is expected to file a petition to the High Court over
the cabinet exclusion, alleging it is illegal.

Fiji's suspension from the Commonwealth rémains in force and the return
of Fiji to the Commonwealth will depend on compliance with the outcome of
the elections.

BACKGROUND

TYPE AND STRUCTURE OF GOVERNMENT

The 1997 Constitution provides for the separation of powers (Chapter 6, 7
and 9). Legislative power is vested in the bicameral parliament consisting
of an elected House of Representatives (Vale) and a nominated Senate
(Seniti). The 1997 amendment giving equal rights for the first time to
indigenous Fijians and Indian Fijians - though discriminatory provisions
remain - created a 71-seat Parliament House with 25 seats open to all races,
23 for indigenous Fijians, 19 for Indo-Fijians, three for “general electors”
(mainly ethnic Chinese, those of European descent and other Pacific
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islanders) and one for Rotuma island. The amendments also required
the largest party in Parliament to invite parties whose membership in the
House of Representatives comprises at least 10 per cent of the total member-
ship to be represented in cabinet in proportion to their total numbers in the
House, thus creating a multi-racial government where political parties are
race-based. The Senate under the 1997 Constitution is reduced from 34 to 32
members, of whom 14 are appointed by the President on the advice of the
Great Council of Chiefs, nine are appointed by the President on the advice of
the Opposition, and one is appointed by the President on the advice of the
Council of Rotuma. According to Section 47 of the 1997 Constitution, all
Bills originate in the House of Representatives and are then sent to the
Senate. The Senate's legislative powers are equal to those of the House of
Representatives except that it can not introduce or amend bills that authorise
expenditure for the ordinary annual services of the government or that impose
taxation.

The executive authority, under Section 85, is vested in the President who -
is the Head of State and symbolises its unity. The President is appointed by
the Great Council of Chiefs after consultation by the Council with the Prime
Minister. The President acts only on the advice of the Cabinet or a Minister
when exercising executive authority. However, the President acts in his/her
own judgement, when appointing as Prime Minister the member of the House
of Representatives who can form a government that has the confidence of the
House.

Compared to the 1990 Constitution, the 1997 Constitution Amendment is
simpler in structure and more coherent. It is the first Constitution of Fiji to
establish a set of non-discriminatory principles to guide the government.
Although the principle of merit and equal opportunity is enshrined in the
Constitution, there is a pro-indigenous Fijians clause concerning the composi-
tion of state services at all levels “to reflect as closely as possible the ethnic
composition of the population, taking account when appropriate of occupa-
tional preferences”. It is also stated that “the paramouncy of Fijian interests
as a protective principle continues to apply, so as to ensure that the interests
of the Fijian community are not subordinated to the interests of other commu-
nities.” The 1997 Constitution still provides for the application of customary
laws in dispute resolution and in cases concerning traditional land ownership.
The Great Council of Chiefs (Bose Levu Vakaturaga) created by the Fijian
Affairs Act, has been granted important powers by the 1997 Fiji Constitution,
as it selects, under Section 64, 14 of the 32 members of the Senate, and under
Section 90, the President. '
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The 1997 Constitution, under Section 42, established a Human Rights
Commission to educate the public about the content of the Bill of Rights and
to make recommendations to the Government about matters affecting compli-
ance with human rights.

THE Prasap CASE

On 4 July 2000, Chandrika Prasad, an Indo-Fijian farmer whose house
had been looted and his crops destroyed following the unrest in the wake of
the Speight coup, sought a court order declaring that the attempt to abrogate
the Constitution was illegal. The case was heard before the Lautoka High
Court by Justice Anthony Gates, on 24 August 2000. On 15 November 2000,
the Court held that the Constitution was still in force and that the Parliament,
as constituted prior to the events of May 2000 still held office. The interim
civilian government appealed against the judgement of Justice Gates. The
Court of Appeal denied the request of stay and the full Court of Appeal heard
the case in February 2001. In a judgment delivered on 1 March 2001, the
Court of Appeal first questioned the Court's jurisdiction to rule on whether
the Constitution has been abrogated and, giving a positive answer, declared
that the constitutional doctrine of necessity could not in this case justify the
abrogation of the Constitution nor validate the interim civilian government.

The Court then examined whether the interim government was exercising
control over the state with the acquiescence of the people. The Court conclud-
ed that the interim civilian government had not proved that it had the acquies-
cence of the Fiji people. The 1997 Constitution remained the supreme law of
the Fiji Islands, the Parliament had not been dissolved and therefore its func-
tions had been suspended on 27 May 2000 for six months. The office of the
President had become vacant when Ratu Mara resigned on 15 December
2000.

The International Bar Association (IBA) observed the trial (19-22
- February 2000) and reported the proceedings to be open, fair and indepen-
dent.

The interim civilian government stated to the Court of Appeal before its
decision that it “would accept the decision of the Court on whether the 1997
Constitution is still in existence”. The lawful course, following the Court of
Appeal decision should be that the Fiji parliament elected in May 1999 be
recalled as soon as possible with the task of forming a government and choos-
ing a Prime Minister. Otherwise, it should be dissolved and elections should
be held. In the event, the pre-coup Parliament was not recalled, but was
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dissolved and Mr. Qarase appointed a “caretaker” Prime Minister. Many
challenge the constitutionality of the method used by President Iloilo, as he
dissolved the Parliament without providing an opportunity to form a govern-
ment and choose a Prime Minister. A challenge to the decision by .the
Citizens Constitutional Forum was largely rejected by the High Court (see
below).

HumAanN Ricurs ISSUES

Fiji is a state party to the UN Convention on the Elimination of All Forms
of Racial Discrimination; the UN Convention on the Elimination of All
Forms of Discrimination against Women, and the UN Convention on the
Rights of the Child. '

In May 2001, the Fiji Human Rights Commission stated that there had
been a dramatic increase in the number of complaints lodged with it since the
coup of the preceding year.

POLITICAL, EXTRAJUDICIAL KILLINGS AND POLICE ABUSE: IMPUNITY

Following the May 2000 coup, military Commander Bainimarama
declared martial law, invoking the 1998 Emergency Powers Act, and attempt-
ed to abrogate the 1997 constitution. Since then, military and prison authori-
ties have been involved in violations of fundamental human rights guaranteed
in the military decrees.

On 2 November 2000, members of the Counter Revolutionary Warfare
Unit (CRW) mutinied at the Queen Elizabeth Barracks in Suva. According to
Amnesty International, some 30 people were injured and when regular army
forces regained control of the barracks 8 CRW soldiers were beaten to death.
Injured CRW soldiers have been denied family visits and international
observers have not been granted access to the detained rebel soldiers.
Representatives of the ICRC began visiting detained CRW members only on
11 April 2001, and according to local media reports, they raised the issue of
detention conditions.

On 14 November 2000, the Chair of the Fiji Human Rights Commission
announced the Commission's intention to inquire about the CRW soldiers’
death during the mutiny at Queen Elizabeth barracks. However, no judicial
action has so far been taken against the soldiers involved in the incident. In
April 2001, the police criminal investigation Department announced that all
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investigations related to the May 2000 coup would be completed before the
August elections. Moreover, police abuse against detainees and suspects is
common and it is believed that excessive force was used in the arrest of the
Speight rebel group.

By April 2001, only a few coup supporters remained in prison awaiting
trial, while charges against others were dismissed when prosecutors failed to
appear in court or to produce sufficient evidence. The government has been
unwilling to prosecute many of the persons responsible for coup-related
human rights abuses.

THE SPEIGHT TRIAL

On 12 June 2001, the treason trial of Fiji coup leader George Speight was
delayed for a third time after his new US-based “lawyer”, Navin Naidu was
refused admission to the Fiji Bar on the grounds that he was “patently unqual-
ified”. Speight announced on 5 June 2001 at the preliminary inquiry proceed-
ings at the Suva Magistrates Court that he would be represented by
Mr. Naidu, after his Fijian lawyer, Rabo Matebalavu withdrew. The
University of London, from which Naidu claims he received his law degree in
1987, denied that Naidu has graduated with a law degree. Thereafter, Navin
Naidu was remanded in custody and on 15 June 2001 appeared in court in
Suva charged with “uttering a false document and perverting the course of
justicé”. The prosecution has accused Speight of adopting delaying tactics.
Following Chief Magistrate Temo's warning that the case would go ahead
whether or not he had legal representation, Speight announced that local
lawyer Kitione Vuetaki would represent him.

At the hearing, expected to last four months, prosecutors will present evi-
dence supporting treason charges against Speight and his 12 followers. When
the evidence has been heard, Chief Magistrate Temo will decide whether to
send the men for a High Court treason trial, at which they could be sentenced
to death by hanging if convicted. Capital punishment has not been carried out
in Fiji since 1970.

Hearings against the Speight group were set to begin on 31 August 2001,
but were again adjourned. Legal teams representing the government,
Mr. Speight and his co-defendants agreed to bypass the pre-trial hearing of
evidence. The defendants' lawyers apparently intend to challenge the with-
drawal of the amnesty that was originally granted to the Speight group in
exchange for the release of the hostages. )

There is widespread speculation that the case will collapse due to a short-
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age of prosecution resources and a lack of political will to carry out prosecu-
tion. Magistrates'courts around the country have been giving extremely
lenient -bail terms for those charged with crimes associated with the May
2000 take-over of the Parliament and the government. In many cases, bails
have ranged from 50 USD to 100 USD. Reportedly, the Chief Magistrate
Salesi Temo failed to declare that one of the persons charged with George
Speight was related to him (Salesi Temo), and he withdrew from the case
only upon objection from the prosecution. However, Temo continues to hear
other related Magistrates' Court charges against the Speight group.

On July 2001, Speight and his co-suspect Ratu Timoci Silatolu lodged
their nomination applications for the August 2001 elections. On 27 July 2001,
the Suva High Court ruled that an order authorising the release of the two
rebel suspects to process their candidature for elections at the Nausori region
was invalid, as they were still facing treason charges in the High Court. There
are concerns that the case will not come for full trial until the beginning of
2002, when Speight could be a member of the Parliament and could thus be
granted immunity.

DisPLACEMENTS AND LAND ISSUES

According to local media reports, there has been an increase in outward
migration from Fiji, mainly to Australia. Since the political crisis in May
2000, at least 15 doctors and more than 3,000 teachers have left the islands. It
is mainly Fijians of Indian origin that are emigrating, as ethnic Indian fami-
lies continue to be harassed, especially those living in rural areas.

Ethnically motivated social violence stems from land problems and usual-
ly leads to abuses including looting and destruction of property. Eighty-three
percent of land is owned by ethnic Fijians and the state holds another eight
percent. Indo-Fijians lease land from the ethnic Fijian landowners through the
Native Land Trust Board.

THE JUDICIARY

The principle of the independence of the judiciary is clearly prescribed in
the 1997 Constitution under Section 118, which states that “The Judges of the
state are independent of the legislative and the executive branches of the gov-
ernment.” According to Section 117 of the 1997 Constitution, the judicial
power is vested in the High Court, the Court of Appeal, the Supreme Court
and in such other courts as are created by law.
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The Supreme Court is the final appellate Court in civil and criminal mat-
ters. It has exclusive jurisdiction to hear and determine appeals of all final
judgements of the Court of Appeal, with leave of the Court of Appeal or spe-
cial leave of the Supreme Court. The Supreme Court also has advisory juris-
diction. '

The Court of Appeal has jurisdiction to hear and determine appeals from
judgements of the High Court in matters arising under the Constitution or
involving its interpretation, the interpretation of the Judicature Actu 1988 or
the fundamental rights provisions of the Constitution. A person who has been
convicted on trial before the High Court may appeal to the Court of Appeal
against conviction on any ground involving only a question of law, with leave
of the Court of Appeal.

Under Section 120, the High Court has unlimited original jurisdiction to
hear and determine any civil or criminal proceedings. It has also original
jurisdiction in any matter arising under the Constitution or involving its inter-
pretation. The High Court has appellate jurisdiction concerning decisions of
magistrate courts. The High Court consists of the Chief Justice and of a num-
ber of puisne judges that is not less than 10.

. Magistrates courts are divided into three classes and have limited civil and -
criminal jurisdiction. They may refer any question of law to the High Court.

APPOINTMENT AND SECURITY OF TENURE

The Chief Justice is appointed by the President on the advice of the Prime
Minister following consultation with the leader of the Opposition. The judges
of the Supreme Court, the Justices of Appeal (including the President of the
Court of Appeal) and the puisne judges are appointed by the President on the
recommendation of the Judicial Service Commission following consultation
with the Minister and the sector standing committee of the House of
Representatives responsible for the administration of justice.

The Judicial Service Commission, under Section 131 of the Constitution,
consists of the Chief Justice, who serves as the chairperson, the chairperson
of the Public Service Commission and the President of the Fiji Law Society.

Section 134 of the Constitution prescribes that “the composition of the
judiciary should, as far as practical, reflect the ethnic and gender balance of
the community”, imposing discriminatory practices against a judge on the
grounds of race or national origin. The criteria for appointment to judicial
office as prescribed in Section 134 fulfil the requirements of Article 10 of the




Attacks on Justice, eleventh edition 202

United Nations Basic Principles on the Independence of the Judiciary, which
states that “in the selection of judges, there shall be no discrimination against
a person on the grounds of race, colour, sex, religion, political or other opin-
ion, national or social origin, property, birth or status, except that a require-
ment that a candidate for judicial office must be a national of the country
concerned shall not be considered discriminatory”.

Section 137 of the Constitution guarantees to judges security of tenure.
The term of office of judges expires upon their reaching the age of 70. Judges
may also be removed for incapacity or for misbehaviour. In such cases, the
President appoints a medical board or.a tribunal to enquire into the matter. If
the medical board or the tribunal advises the President that the judge should
be removed, the President may remove the judge from office, under Section
138. Section 136 also states that the remuneration of judges must not be
reduced during their terms of office.

PosT-cour DEVELOPMENTS

Following the 19 May 2000 coup, the military Commander Bainimarama
assumed executive authority and began to rule by decree. Apparently, the
Chief Justice, Sir Timoci Tuivaga was involved in drafting the
Administration of Justice Decree No.5 of 2000. The Fiji Law Society
received information about the Chief Justice's offering advice to the military
government and wrote on June 9 2000 to the Chief Justice to express its con-
cern. In his response, Sir Timoci Tuivaga confirmed his involvement in draft-
ing the Decree and justified his actions by arguing that he “took the
opportunity that had presented itself to ensure that the Administration of
Justice Decrees of the military government took cognisance of the freedom
and independence of the courts to maintain a system of law and order and jus-
tice in the country”. The Chief Justice also stated that this was his pragmatic
approach to the fact that “the 1997 Constitution has been unable to provide a .
solution to the current political and constitutional morass in the country.”

It seems that most lawyers in Fiji are still deeply dismayed at the Chief

" Justice's conduct. However, certain judges have supported the Chief Justice.
Justice Michael Scott of the Suva High Court wrote individually to the Law
Society in response to the Society's letter stating that there is no possible jus-
tification for the Law Society's “nasty, cliché-ridden, and almost hysterical”
protest letter. Justice Scott went so far as to refuse to allow Ramesh Prakash,
a senior lawyer, to appear before him in order to argue a case for a client.
Apparently, Justice Scott's refusal is linked to the fact that Prakash was one of
the eight members of the Law Society that endorsed the letter to the Chief
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Justice. Justice Daniel Fatiaki criticised the Society's letter saying that it was
“needlessly provocative, blatantly discourteous and unduly censorious”.

It was also revealed that the Chief Justice interfered in the judicial process

of a case with a constitutional dimension, in which he was one of the respon-

-dents. The applicant in this case was challenging the appointment of Justice
Prakash to the bench of the High Court. The Chief Justice directed that the

case be removed from Justice Antony Gates of the Lautoka High Court to a

specific judge in Suva that the Chief Justice had nominated. This judge was

Justice Michael Scott, one of the main supporters of Sir Timoci Tuivaga.

Justice Antony Gates ignored the Chief Justice's direction as unlawful and

even published his highly critical judgement of the Chief Justice's efforts to

have the case removed to a judge of his choice in Suva.

The Chief Justice's actions after the 19 May 2001 events seem to be
inconsistent with his response after the coup of May 1987, when he upheld
the constitution and the rule of law. His position is characterised as even more
contradictory, especially after the 1 May 2001 decision of the Court of
Appeal that the 1997 Constitution remained the supreme law of the Fiji
island.

THE ADMINISTRATION OF JUSTICE DECREE No.5 OF 2000

The main features of the Chief Justice's Decree were the abolition of the
Supreme Court, the declaration of the Court of Appeal as the final appellate
court, the appointment of the Chief Justice to the Court of Appeal, and a 5-
year extension of the Chief Justice's retiring age from 70 to 75 (the Chief
Justice turns 70 in October 2001). Decree No.5 was replaced by the
Judicature Decree, when the interim civilian government took over from the
m111tary government. The above-mentioned provisions remained in the later
decree.

RESIGNATIONS OF JUDGES

Justice Jai Ram Reddy, the President of the Court of Appeal, resigned
shortly after the promulgation of the above-mentioned Decree, as he could
not uphold the abrogation of the 1997 Constitution, in the drafting of which
he had played a significant role as a past Leader of the. Opposition. Justice
. Reddy is setting up in private practice.

Justice Ratu Jone Madraiwiwi, a High Court judge and a known
human rights advocate, also resigned from the bench of the High Court, as he
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" considered the modus operandi and the involvement of the Chief Justice
Timoci in drafting military decrees “unacceptable”. Justice Ladarwiwi has
joined a private law firm.

Adish Narayan, in his paper on the profession and the bench in Fiji after
19 May 2000 presented at a conference of POLA (Presidents of Lawyer's
Associations of Asia and the Pacific) in October 2000, stated that two other
magistrates have also resigned.

Since November 2000, the Fijian human rights group, Coalition on
Human Rights, has urged President Tloilo to suspend three High Court judges
and investigate them for alleged misconduct. The group claimed that the
Chief Justice Timoci Tuivaga and Justices John Fatiaki and William Scott
had violated the independence, impartiality and the integrity of the judiciary,
since they wrongfully advised the then President, Ratu Sir Kamisese Mara on
the abrogation of the 1997 Constitution following the Speight coup.

The response of the President's office was to the effect that no action
would be taken on the complaint until after the election. The Chief Justice has
reportedly declared, in a front-page report in the Fiji Daily Post dated 1
September 2001, that his critics were welcome to ask the President to consti-
tute a tribunal of judges to investigate his actions. This is in fact what Section
138 of the Constitution prescribes in the case of allegations of judicial misbe-
haviour.

A DIVIDED JUDICIARY

On 19 March 2001, 152 members of the Fiji Law Society voted on
whether to stay possible action against the Chief Justice for his alleged
involvement in advising the President on matters which led to the dissolution
of the Parliament and the dismissal of the Prime Minister. Responding to the
mandate given to the Fiji Law Society's executive council to proceed “with
appropriate action” against him, Sir Timoci said he had no regrets about his
actions. He said he would resign once a full Parliament has been appointed
after the general elections in August 2001. He said this decision has not been
influenced by the Law Society. However, there is widespread doubt that he
will follow this course. In the front-page Fiji Daily Post article of 1
September 2001 referred to above, he is reported to have said “I have got five
years to go before I retire”, but that an earlier retirement will be dependent
“on the situation of the country and how soon they can get my replacement...I
am looking at June next year”. In the same article he described himself as “a
fair, balanced judge and. doing the best for the country though people don't
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agree with the way I conducted my role”. In the same article, Sir: Timoci
was reported as “strongly believing” that the Constitution needs changes.
Sir Timoci has not denied or otherwise commented on the report.

In May 2001, the lobby group Citizens Constitutional Forum (CFF) filed a
petition challenging the legality of Ratu Iloilo's decision to ignore the March
2001 Court of Appeal decision and instead appoint a caretaker government.
The CFF was seeking a High Court ruling declaring the decision of the
President illegal and stipulating that the announced August 2001 elections
should be revoked.

On 14 May 2001, the CFF's lawyer, Sir Vijay Singh, issued a petition
seeking the removal of Justice Fatiaki from hearing the case. Justices Nazat
Shameem and John Byrne gave evidence against Justice Fatiaki, who was
furious at the affidavits sworn by the two Justices. He called their action “a
clumsy, unworthy attempt” to undermine him. Judge Fatiaki suppressed a key
court document published by Agence France Presse, submitted as evidence
before him, saying “it was not a document to be found in the gutter”. This
document was written three days after the Speight coup by the Chief Justice
* and Justices Fatiaki and Michael Scott and advised the President that “it was
evident as the events continue to unfold that there will not be a return to the
status quo ante and that the 1997 Constitution may have to be amended”.
Justice Fatiaki stopped the media from publishing details of this document.
On 24 May 2001, Justice Fatiaki refused the forum's application to disqualify
himself on the grounds of possible bias, but said he had decided to hand the
case over to another judge because it was urgent and he would not be able to
hear it until September or October 2001. He then took the unusual step of
referring the file to the Chief Justice to reassign the case to another judge. On
25 May 2001, the CCF’s lawyer wrote to the Court saying there would be no
further attempt to disqualify certain judges from hearing its application and
that the judge to be appointed replacing Judge Fatiaki should dispose of the
case expeditiously. The CFF was aiming to achieve a quick resolution to its
case, the result of which could have canceled the August 2001 elections.

On 11 July 2001, Justice Michael Scott, to whom the case was passed by
the Chief Justice, largely dismissed the application of the CCF and supported
actions taken by the President Iloilo calling for elections and appointing a
caretaker government. Justice Scott gave the go-ahead for the August 2001
elections, despite acknowledging serious constitutional flaws in the way they
had been called. The judge upheld arguments presented by the CCF that the
country's president, who was installed by the military in the aftermath of the
coup, did not have the right to dissolve parliament and call the elections.
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Nevertheless, Justice Scott argued that President Iloilo's actions were justified
under the doctrine of necessity, and that the alternative would have been a
serious breakdown of law and order. It should be mentioned that only Justice
Scott and Justice Fatiaki have been appointed to hear constitutional cases.

The court battle comes against the background of a worsening civil war
within the High Court. The Chief Justice reportedly has refused to listen to
lawyers of the Fiji Law Society who signed a petition seeking his removal
over his advice to the government during the coup. Ms Florence Fenton, a
member of the Fiji Law Society Council and a partner in a private law firm,
has begun court proceedings against the Chief Justice over his action in bar-
ring her from appearing in his court. The Chief Justice had barred all but two
Fiji Law Society Council members from appearing before him. This action
followed the Fiji Law Society's public call for the resignation of the Chief
Justice for his involvement in drafting the Administration of Justice Decree
and his interference in constitutional cases. Ms Fenton says the decision was
unconstitutional and that “in all circumstances, the decision is so unreason-
able that no reasonable holder of the office of Chief Justice could have come
toit.”.

CASES

Lord Cooke, Sir Gerard Brennan, Sir Moti Tikaram, Sir Anthony
Mason and Justice Toohey [Judges of the Supreme Court]: They have all
been summarily dismissed upon the abolition of the Supreme Court by a mili-
tary decree in June 2000.



FRANCE

A general package to reform the judicial system has been
under discussion since 1997. In June 2000, important legis-
lation entered into force enhancing the presumption of
innocence and the rights of victims. Political scandals con-
tinued to dominate French political life throughout 2000.
The judiciary seems determined to accept its jurisdiction to
prosecute prominent business and political figures. Debate
is ongoing concerning whether the President of the
Republic should be summoned as a witness.

he adoption of the Constitution of 4 October 1958 marked the begin-

ning of the current Fifth Republic. The Constitution provides for an
indivisible, secular, democratic and social republic. National sovereignty is
“vested in the people, who exercise it through their representatives, elected by
universal, equal and secret suffrage. Several of the institutions established
under the 1958 Constitution are generally characteristic of a parliamentary
system. However, the French systein is better described as mixed or semi-
presidential, as the President is also elected by direct, popular suffrage.

Under the 1958 Constitution, the presidential term was fixed at seven
years. In October 2000, French voters approved by referendum the reduction
of the presidential term from seven years to five, the most substantial change
to the Constitution in the last 40 years. The shorter term places parliamentary
and presidential elections on the same schedule, reducing or potentially elimi-
nating the “cohabitation” arrangement, which may feature a president and a
prime minister from different parties at odds over policy planning. Prime
Minister Lionel Jospin began a government of “cohabitation” with President
Chirac, after his socialist party won the legislative elections in 1997. Jacques
Chirac was elected President on 7 May 1995.

By virtue of Article 5 of the Constitution, the President is responsible for
ensuring the proper functioning of the government and the continuity of the
state. The President appoints the Prime Minister, and on his advice the other
members of the government. The President presides over the Cabinet
(Conseil des Ministres) and has the power to dissolve the National Assembly.

The Government, consisting of the Prime Minister and his Ministers, is
the second organ of executive power. The Government is collectively
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accountable to the Parliament in respect of its general policy. The
Government determines and conducts the country's policy. The Prime
Minister guides the action of the Government, and, with the exception of
those powers granted to the President of the Republic, is vested with regula-
tory power. The executive branch has the right to enact regulations (regle-
ments) which are called décrets, if they are issued by the Prime Minister or
the President, and arrétés, if they are issued by the rest of the executive.

Legislative power is vested in the Parliament, which is composed of the
National Assembly and the Senate. The National Assembly consists of 577
deputies, who are elected under a single-member majoritarian system to serve
a five-year term. The power to discuss and enact legislation is vested in the
National Assembly, which may delegate to the government the authority to
take measures, by way of ordonnances. The National Assembly debates and
adopts the budget and financial legislation. It exercises control over the
actions of the government by holding ministers to account. The 321 members
of the Senate are elected for nine years by indirect universal suffrage and rep-
resent the Republic's communes, departments and overseas territories. The
composition of the Senate is renewed in thirds every five years. As part of the
Parliament, the Senate shares with the National Assembly in the exercise of
all powers conferred on the Parliament by the Constitution. Senate members
have the right to propose legislation. However, in the event of disagreement
between the Senate and the National Assembly, a constitutional procedure
may lead to the adoption of laws which have not been passed by the Senate.
Laws passed by the Parliament are distinguished from those emanating from
the government in that they are defined as statutes.

France is ruled by a strict hierarchy of norms, the Constitution, tradition-
ally merged with the 1789 and 1946 declarations of rights, being at the apex.
The Parliament adopts legislation (les lois) with an internal hierarchy: institu-
tional act (loi organique), ordinary act (loi ordinaire) and ordinance (ordon-
nance). The Constitution may be amended by the legislature, if both the
National Assembly and the Senate agree on the wording of the amendments,
which must be approved by a three-fifths majority.

Institutional balance is ensured by the Constitution, which maintains the
two traditional procedures by which the government's authority can be chal-
lenged, the motion of censure and the vote of confidence.

In December 2000, following the “Matignon Agreement” on the status of
Corsica, the Assembly of Corsica approved a draft law aiming at transferring
a range of regulatory and legislative powers to the island.
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HumanN RiGcHTS

A number of offices and institutions have jurisdiction in matters related to
human rights, including the Constitutional Court, ordinary courts, specialised
courts, the Cour d'Assises, the Court of Cassation, appeal courts and the
Conseil d'Etat. Remedies for violations may be pressed in the courts as well
as through non-juridical procedures, such as the office of the Ombudsman. A
wide variety of local and international NGOs operate freely, investigating and
publishing their cases on human rights abuses. The National Consultative
Commission on Human Rights, which is composed of non-governmental as
well as government members, monitors complaints and advises the govern-
ment on policies and legislation. Under the Constitution, treaties ratified by
France take precedence over domestic law, and the provisions of international
conventions are incorporated directly into French law.

France has drawn criticism for a pattern of ill-treatment by police of
immigrants and asylum seekers. There have been allegations of use of exces-
sive and even lethal force by police officers.

INTERNATIONAL HUMAN RIGHTS MECHANISMS

France is a party to the United Nations International Covenant on Civil
and Political Rights (ICCPR),the First Optional Protocol to the ICCPR, the
International Covenant on Economic, Social and Cultural Rights, the
Convention on the Elimination of All Forms of Racial Discrimination, the
Convention against Torture and Other Cruel, Inhuman or Degrading
Treatment or Punishment, the Convention on the Elimination of All Forms
of Discrimination against Women (CEDAW) and its Optional Protocol, and
the Convention on the Rights of the Child. On 6 September 2000, France
ratified the Optional Protocol to the Convention on the Rights of the Child on
the involvement of children in armed conflict, as well as the Optional
Protocol on the sale of children, child prostitution and child pornography.
France is not a party to the Second Optional Protocol to the International
Covenant on Civil and Political Rights, aimed at the abolition of the death
penalty.

France was admitted to the Organisation for Security and Co-operation in
Europe (OSCE) on 25 June 1973. It is a member-state of the European Union
and of the Council of Europe. France is bound by the European Convention
for the Prevention of Torture and Inhuman or Degrading Treatment or
Punishment. The European Committee for the Prevention of Torture (CPT)
carried out its last visit to France on 14-26 May 2000. Since 3 May 1974,
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France has also been a state-party to the European Convention for the
Protection of Human Rights and Fundamental Freedoms.

COMMITTEE ON THE ELIMINATION OF RACIAL DISCRIMINATION

On 19 April 2000, the Committee on the Elimination of Racial
Discrimination considered the three periodic reports of France. The
Committee expressed its concern as to the possible discriminatory effects
in the implementation of laws providing for the removal of foreigners from
French territory, including persons in possession of valid visas, and the
delegation of responsibilities to be exercised by state officials. The
Committee recommended that the State monitor all tendencies which may
give rise to racial or ethnic segregation and counter the negative conse-
quences of such tendencies, as well as reinforce the effectiveness of the reme-
dies available to victims of racial discrimination. The Committee noted with
satisfaction the re-organisation and extension of departmental anti-racism
bureaus and the establishment of commissions on access to citizenship and to
Justice.

IMPUNITY

Judicial developments in several cases of ill-treatment and killings by law
enforcement officers have highlighted concerns that courts are uneasy about
handing down any but nominal sentences to police officers for crimes of vio-
lence or excessive force and that prosecutors are often too passive in applying
the law, perpetuating a situation of effective impunity when police officers
are concerned. - :

In January 2000, the Court of Cassation annulled an appeal court verdict
-against a gendarme, who in 1993, had shot dead Franck Moret, when he tried
to escape a road check-point. In July 2000, two anti-crime Brigade officers
were sentenced by the Correctional Court of Lille to a suspended seven-
month prison term for “involuntary homicide” in connection with the death in
custody of Congo-born Sydney Manoka Nzeza. He was apprehended in 1998
by a number of police officers during an argument with a car driver.
According to the autopsy, the death was caused by thoracic compression.
Three other offices were acquitted of failing to provide help. In October
2000, a judge ordered that charges of voluntary and involuntary homicide
against police officers involved in the death of Mohamed Ali Saoud be
dropped. In the course of a violent struggle in 1998, Mohamed Ali Saoud,
who was suffering from a mental disability and needed urgent medical
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attention, was shot with rubber bullets. The judge concluded that the officers
had found themselves in a dangerous situation and had not acted criminally.

DETENTION AND PRISON CONDITIONS

French authorities have continued to practice administrative detention
(assignation a résidence), pursuant to an ordonnance dating from 1945.
Several refugees, asylum seekers and former prisoners were held under this
form of administrative detention instead of being expelled. This form of
detention restricts the detainee’s movements to a specific and extremely limit-
ed geographical area. Detainees have no recourse to a court of law to contest
the detention order. There have been reported cases of individuals who have
been detained for more than six years far from their families.

On 19 July 2001, the European Committee on the Prevention of Torture
(CPT) published its findings following a visit in May 2000 to several French
prisons. The CPT delegation observed unacceptable conditions in several
prisons, especially in the administrative detention centre of Marseille-Arenc
and at the arrest centre of Lyon-Saint Paul. The CPT also received allegations
of ill-treatment by police officers. Doctors at the Paris Medical-Judiciary Unit
informed the CPT members that throughout 2000, five per cent of persons
detained en garde a vue bore injuries that could be the result of police abuse.
Thereafter, the CPT recommended that French authorities integrate human
rights courses in the police training curricula. The CPT further advised the
Government to revise the legislation governing access to medical files in
prisons.

According to new legislation 2000-516 of 15 June 2000, the Ministry of
Justice is to fulfil an obligation to implement the principle “one cell per pris-
onet” by 15 June 2003.

UNIVERSAL JURISDICTION: THE ALGERIAN WAR

On 24 November 2000, several military officers, including General Paul
Aussaresses and Jacques Massu, publicly admitted their involvement in
torture and extrajudicial killings of Algerians during the Algerian war. On
3 May 2001, General Aussaresses, a high-ranking military officer in the
Algerian war and co-ordinator of the intelligence services during the battle of
Algiers in 1957, published a book entitled “Services Spéciaux: 1955-1957”,
implicating a former French government in the torture and summary
executions of Algerians. Human rights organisations called on the French
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authorities to bring to trial those responsible for war crimes and crimes
against humanity.

The Paris Public Prosecutor, Jean-Pierre Dintilhac, ordered a preliminary
investigation in order to proceed to summons of General Aussaresses and his
publisher Perrin. On 6 July 2001, the General was summoned to appear
before the 17th Correctional chamber of the Paris tribunal to answer for
“apology for war crimes”.

THE ANTI-SECT LAW

Freedom of religion in France remained contentious. On 30 May 2001,
the so called “anti-sect” law was passed by the National Assembly. This law
has caused concern among a number of religious groups and human rights
NGOs, as it provides for the legal dissolution in a civil court of any group
that would fulfil certain criteria. The law would apply in cases of organisa-
tions that pursue activities having the goal or result of creating, maintaining
or exploiting a state of physical or psychological subjugation. The law would
also be applicable if any of the listed penal sanctions have been imposed
more than once against a certain entity or its actual or de facto leaders.

THE JUDICIARY

Title VIII (“De L'Autorité Judiciaire”) of the 1958 Constitution provides
for the organisation of the judiciary. The principle of the independence of the
judiciary is enshrined in Article 64. That article provides that the President of
the Republic is the guarantor of this independence and is assisted by the
Judicial Council. The organic law 58-1270 enacted on 22 December 1958,
soon after the adoption of the Constitution, deals with the status and regula-
tion of the judiciary. That law affirms the principles underlying the adminis-
tration of justice, including equal and free access to justice, justice as a public
service, the objectivity, neutrality and independence of judges, the secrecy of
deliberations and the unity of the judicial body (standing and sitting judges).
The law also prohibits judges from holding political or administrative offices.

True COURT STRUCTURE

The judiciary is composed of a lower courts system (tribunaux), 35
regional Courts of Appeal (Cour d'Appel), the Court of Cassation (Cour de
Cassation), the Conseil d'Etat, and the Cour des Comptes. The French system
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makes a distinction between administrative courts and civil and criminal
courts. The Court of Cassation is the final instance for civil and criminal
cases and reviews questions of law, but not questions of fact, in appeals from
the Courts of Appeal. The Conseil d'Etat is the highest court of appeal for

cases concerning administrative acts. The Cour des Comptes controls matters

related to the finances of the state.

Civil and Criminal Courts (L'ordre judiciaire)

The judicial order comprises three jurisdictions: the civil, the criminal,
and the special jurisdiction.

Civil courts include courts of first instance applying general law or exer-
cising special jurisdiction. The courts applying general law include 473 dis-
trict courts (¢iribunaux d'instance), which have jurisdiction over civil actions
involving small claims and criminal cases involving minor offences (contra-
ventions), and 181 courts of major jurisdiction (Tribunaux de grande
instance). These courts have jurisdiction over all cases with the exception of
those reserved by law to a specialised court. They have civil and criminal
jurisdiction over matters involving lower serious offences (délits). Criminal
offences are tried by the tribunaux correctionnels, which are courts hearing
intermediate criminal offences, e.g. theft and fraud, and tribunaux de police
that have jurisdiction over petty offences. The courts with special jurisdiction
comprise the commercial courts, the labour courts, the social security tri-
bunals and the joint agricultural tenancy tribunals.

" The Juvenile Court Judges (Juges des enfants), the Juvenile Courts (139
Tribunaux pour enfants) and the Cours d'Assises for Juveniles have jurisdic-
tion over minors

There also exist military courts that have jurisdiction over military matters
in peacetime.

Courts of appeal are the only courts of second instance that are competent
to hear appeals against any decision of a civil or criminal court of first
instance, whether of general or special jurisdiction. It is the responsibility of
the indictment department within each court of appeal to monitor the progress
of the inquiries conducted by investigating magistrates. That division exam-
ines the lawfulness of procedures brought to its attention and rules on com-
plaints lodged against orders by investigating magistrates.

The Cours d'Assises, normally sitting in the same place as each court of
appeal or in the district capital, have jurisdiction over most serious crimes
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(crimes). The Cour d'Assises is composed of three professional judges
accompanied by nine lay members serving as jurors. According to-Article
698-6 of the Code of Penal Procedure, jurors are not required to be present in
certain types of cases, as laid down by legislation. As of 1 January 2001, rul-
ings of the Cours d'Assises are subject to appeal to another Cour d'Assises
(law 2000-516 of 15 June 2000).

The Court of Cassation, the highest court in the judicial hierarchy, safe-
guards the precise and uniform application of the law by reviewing questions
of law in decisions handed down in courts of last resort. The procedure (pour-
voi en cassation) in that court is organised by Articles 567 and following of
the Code of Penal Procedure. If the Court of Cassation concludes that there
has been a violation of law, it quashes (casse) the decision. The Court may
refer the case for re-trial to a different court than that which issued the initial
decision.

Administrative Courts

The administrative court system is composed of 35 administrative courts
of first instance (tribunaux administratifs), seven administrative courts of
appeal (cours administratifs d'appel) and the Conseil d'Etat.

Administrative courts have jurisdiction over administrative actions and
decisions. Any individual who has suffered an illegal infringement of his fun-
damental rights by a public servant may seek annulment of the decision by
applying to an administrative court. The aggrieved party may also seek repa-
ration for injuries or damages. Any French or foreign citizen is entitled to
appeal against an administrative action, even if his or her interest in seeking
annulment is purely a matter of principle. A complaint may be lodged even
without a lawyer at all levels of couzrts. The petitioner must base the applica-
tion on lack of jurisdiction, procedural irregularity, misuse of power or
inequality. Any annulment granted by the court is universally applicable and
has effect from the date the contested decision was taken.

The Conseil d'Etat is the highest body within the administrative court
system and issues final judgements about the legality of administrative acts. It
has original and final jurisdiction over applications to quash decrees and
major ministerial decisions. It also hears individual claims involving
the rights of civil servants, officials or military personnel appointed by the
President of the Republic. It is competent to rule on applications to
quash administrative decisions taken by collective bodies with national juris-
diction.
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A Tribunal des Conflits exists to resolve jurisdictional conflicts between
the judicial courts and the administrative courts. It is composed of an equal
number of members of the Cour de Cassation and the Conseil d'Etat and is
headed by the Minister of Justice, who casts the final vote.

Two courts have been established to judge, if necessary, the President of
the Republic and governmental ministers. The High Court of Justice (Haute
Cour de la Justice) is the only competent jurisdiction to deal with cases of
high treason against the President of the Republic. It is composed of 24
judges, half of whom are elected from the National Assembly and the other
half from the Senate. Reference of a case to the court is by a majority of the
two chambers of the legislature. Investigation is carried out by a commission
of judges of the Cour de Cassation and the Procureur Général of the court
prosecutes. The Cour de Justice de la République has jurisdiction over crimes
committed by governmental ministers in the exercise of their functions. It is
composed of 15 judges, six members of each chamber of the legislature and
three judges from the Court of Cassation. Complaints against a minister may
be brought by the Procureur Général of the Court of Cassation or by a private
individual and filtered through a special commission to the Procureur
Général. '

Article 56 of the 1958 Constitution provides for a Constitutional Council
(Conseil Constitutionnel). The Constitutional Council has two main func-
tions. It hands down decisions in election disputes and rules on the constitu-
tionality of laws. It also has competency to determine the capacity, including
physical or mental, of the President of the Republic to continue to discharge
his or her functions. It has control over the exercise of emergency powers by
the President under Article 16 of the Constitution. With regard to the elec-
tions, the Constitutional Council has jurisdiction over presidential, general
and senate elections, along with referendums. The Council's ruling on consti-
tutionality is mandatory with respect to the rules of procedure of the
Parliament and institutional acts, but optional in the case of ordinary statutes
and international treaties and obligations. Its decisions are binding on all
administrative and public authorities, as they have the force of res judicata,
and there is no possibility of appeal against them.

The Constitutional Council has nine members, each of whom are appoint-
ed for a non-renewable nine-year term. One third of the Council membership
is renewed every three years. Three of its members are appointed by the pres-
ident of the Republic, three by the Speaker of the National Assembly and
three by the Speaker of the Senate. In addition to its nine members, former
Presidents of the Republic are ex officio lifetime members of the Council. The
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President of the Council is appointed by the president of the Republic and, in
case of a divided opinion, casts the deciding vote. The President of the
Republic, the Prime Minister, the Speaker of the National Assembly, the
Speaker of the Senate, 60 deputies or 60 senators may submit to the Council
any legislation, before its promulgation, in order to review its constitutionali-
ty. This provision allows opposition parties to refer legislation endorsed by
the parliamentary majority to the Constitutional Council. Citizens do not have
access to the Constitutional Council, as only the legislature or the President
can bring questions to the Council's attention.

ADMINISTRATION OF THE JUDICIAL INSTITUTION

The French judicial system is administered by the Ministry of Justice
(Chancellerie), which is composed of six directories and two services. The
Minister of Justice, the Garde des Sceaux, is the head of the Chancellerie.
The Ministry administers the personnel, the funds, and the equipment and is
in charge of preparing the text of certain proposed legislative measures, espe-
cially on family law, French nationality issues and penal law. Furthermore,
the Chancellerie defines the public policy on judicial issues and guarantees
implementation on matters with regard to judicial aid, reparation of damages,
access to law and justice and measures against organised crime.

Appointment and security of tenure

French judges are specially trained and pursue a judicial career. Since
1958, the training has been carried out by the Ecole Nationale de la
Magistrature (ENM) at Bordeaux. The ENM is under the administrative
control of the Minister of Justice. Entry to the ENM is by examination for
three categories of candidate, the main category comprising those who have
successfully completed four years of law school. Training lasts 31 months
and trainees are paid a monthly salary. Graduates from the ENM (auditeurs
de la justice) enter the judiciary at the approximate age of 30. They are
nominated to judicial posts with the approval of the Superior Judicial
Council. '

Since 1958, there have been five career levels for the judiciary. There are
two grades, each divided into two groups, surmounted by a level hors hiérar-
chie. Some 65 per cent of the judges are in the second grade (lower), while
only five per cent are on the top level. Judges are reviewed every two years
by the heads of their jurisdiction, and these reviews are used by the Ministry
of Judges for the purpose of proposals for advancement which go to the
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Judiciary Council for approval. Judges are appointed by the President of the
Republic with the consent of the Judicial Council (Conseil Supérieur de la
Magistrature). However, the Judicial Council has the power to propose
names for Justices of the Court of Cassation and the Presidents of the Courts
of Appeal to the President. The President of the Republic appoints one of the
persons proposed. The Judicial Council is also the disciplinary authority with-
in the judiciary for judges. Disciplinary measures are provided for in the 1958
organic law dealing with the status and regulation of the judiciary. This law
specifies the disciplinary measures available in the case of judicial fault.
There is a right to appeal against disciplinary decisions of the JudlClary
Council to the Conseil d'Etat.

With regard to the appointment and discipline of public prosecutors, the
Judicial Council may only give its opinion, which is not binding, to the
Minister of Justice (Garde de Sceaux), who holds power to appoint, transfer
and apply disciplinary measures over public prosecutors.

The High Council of the Judiciary is established by Article 65 of the
Constitution to assist the President of the Republic in the guardianship of the
independence of the judiciary. It is composed of the President of the Republic
and the Minister of Justice as ex officio members, and ten other members. It
works in two sections, each of which is competent to deal with issues related
to judges or public prosecutors respectively. The first section is composed of
the President of the Republic and the Minister of Justice, as well as five
judges and one public prosecutor, one member of the Council of State and
three other persons with a high moral reputation. The second section is com-
posed of the President and the Minister of Justice, in addition to five public
prosecutors and one judge, one member of the Council of State and the three
persons of high moral reputation mentioned above. Each of these sections
exercises the powers of the Judiciary Council in regard to judges or prosecu-
tors respectively.

Article 64 of the Constitution guarantees to judges security of tenure. A
similar guarantee with regard to prosecutors does not exist. However, French
judges (magistrats du siege) and prosecutors (magistrats du parquet) share
the same professional status. They receive the same training in the ENM and
they are organised in similar hierarchies. Prosecutors are answerable to and
may be dismissed by the Minister for Justice. Unlike judges, they operate
under the direction and control of their hierarchical superiors. It should be
noted that French prosecutors function as representatives of society and as
such have important civil responsibilities, particularly in relation to personal
status (guardianship, adoption) and commercial issues.
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THE OMBUDSMAN

The office of the Ombudsman (Médiateur) was éstablished under a 1973
Act as a non-judicial mechanism for the protection of fundamental freedoms.
The Ombudsman is an independent authority, appointed by decree of the
Cabinet for a non-renewable term of six years. The Ombudsman receives
complaints concerning relations between individuals and the state administra-
tion, municipalities or other public service bodies. The Ombudsman seeks to
settle disputes amicably and is vested with investigative authority.

REFORMING THE JUDICIARY: LAW 2000-516 OF 15 JUNE 2000 ON THE
PRESUMPTION OF INNOCENCE AND THE RIGHTS OF THE VICTIMS

This legislation aims to implement the principle of equality of arms within
the criminal procedure by reinforcing the rights of the defendant from the
beginning of the investigation. It also provides for proper compensation
for those mistakenly found guilty. The law would allow arrested persons
under garde a vue access to their lawyers from the first hour of their deten-
tion and throughout the entire criminal procedure. This measure does not
affect those suspected of terrorism-related crimes or of drug trafficking,
whose lawyers may still not visit them until after 72 hours. It also provides
for the families of the detainees to be informed without delay. Indicted
individuals would have the right to request the judge to order the production
of all evidence necessary for their defence. According to this law, only sus-
pects may be detained en garde a vue, while witnesses may be detained no
longer than the required time for the testimony. Most importantly, the bill
provides that the investigating judge no longer is the sole judicial authority to
decide on matters regarding the provisional detention of the suspect or
accused. The investigating judge will have to request the detention from the
judge of detention issues (Juge des libertés et de la détention), who will take
a decision on the matter.

Concerning freedom of the press and the rights of suspects, the law would
prohibit the dissemination of images of handcuffed or arrested individuals
without their consent. From June 2001, video recordings of police interroga-
tion of minors will be introduced. The law also establishes a national
commission on security ethics to oversee the actions of law enforcement
officials and to investigate complaints of police abuse from witnesses or vic-
tims.

This law forms part of a general package of laws to reform the judicial
system that has been discussed since 1997, when a special commission, the
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Truché Commission, presented its report. Following these recommendations,
legislative measures have already been adopted aimed at making the judiciary
more accessible, effective and trustworthy for the citizens. These measures
included reforms on the friendly settlement of disputes, on simplifying and
expediting the penal procedure and on reinforcing the summary procedure
(référé) before the administrative courts.

The proposed reforms include a constitutional amendment on the compo-
sition and powers of the Judicial Council. There is also a project law
providing for constitutional amendments on the status of judges. Discussion
is ongoing regarding project-laws reforming the tribunaux de commerce.
On 8 November 2000, at the inauguration ceremony of the newly established
School for prison officers, the Prime Minister announced the elaboration of a
project law for reforming the penitentiary system, focusing on the rights
of detainees and the exterior control of prisons by an office of prison inspec-
tors.

The French judiciary and lengthy proceedings

During the period covered by this report, the European Court of Human
Rights in several cases found France to be in violation of Article 6, para. 1 of
the European Convention for the Protection of Human Rights and
Fundamental Freedoms (ECHR), providing for a fair and public hearing with-
in a reasonable time. The Court determined that in most of these cases the
duration of the proceedings, including in administrative trials, was unreason-
able (Malve v. France, Tricard v. France, Versini v. France and Mortier v.
France). The Caloc case illustrates this practice. In July 2000, the European
Court on Human Rights rejected Caloc's argument that he had been treated in
an inhuman or degrading manner by police authorities when he was arrested
in 1998, but the Court ruled that Caloc's complaint against the police had not
been heard within a reasonable amount of time. Because of lengthy police
investigations and numerous appeals, it took more than seven years for Caloc
to obtain a final decision on his complaint, thus resulting in a violation of
Article 6 of the ECHR.

The methods of France's specialised anti-terrorism investigating judges
and of the 14th section of the Paris prosecution service continued to be called
into question by a number of court decisions, particularly with regard to the
abusive use of provisional detention and to a catch-all conspiracy charge
“criminal association with a terrorist enterprise”.
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RESOURCES

According to statistics of the Ministry of Justice, the 2000 judicial budget
amounted to 27,3 FF million. There are 63,031 officials in the French judicia-
ry including 6,721 judges.

On 19 January 2001, some 500 French judges protested against working
conditions outside the Ministry of Justice. Judges flung their red and blue
legal texts on the pavement and urged action from the Minister of Justice,
Marylise Lebranchu. The Secretary-General of the magistrates' trade union
remarked that “the justice system's budget is a budget of destitution”.

On 9 March 2001, some 1,000 French judges and other legal workers
protested outside the Prime Minister's office demanding greater resources for
the judicial system. The protesters, dressed in black robes and white ties and
wielding placards that read “No to tortoise justice” were demanding more
clerks and judges to help carry out legal reforms enacted earlier this year.
Judges stated that France's 6,000 judges are overwhelmed with too many
cases and the backlog had been increasing. The Secretary-General of the
Syndicated Union of Magistrates said that “people can not wait three years
for a divorce”. The leaders of the major judges' unions were denied a hearing
with the Prime Minister and instead spoke briefly with his judicial advisers.
A spokesperson for the Minister of Justice acknowledged that the new reform
laws have generated some difficulties for judges.

FrRENCH JUDGES AND THE POLITICAL SCANDALS

Investigating magistrates have emerged in the past decade who have shed
the traditional reluctance to charge prominent politicians. Consequently,
approximately 500 politicians have been indicted in corruption cases. As Eva
Joly, the judge who investigated 20 senior figures in the EIf case, says “in
France, high-class financial crimes were not really considered a crime”. It
should be noted that Eva Joly, who led the investigations into the payoffs and
thievery that surrounded the formerly state-owned Elf, has received death
threats and is now accompanied by bodyguards. The will of these magistrates
has restored public confidence in the judicial authority.

The Dumas case

On 30 May 2001, Roland Dumas, France's high-profile Foreign Minister
under President Mitterrand, was sentenced to six months in jail for receiving
funds via Christine Deviers-Joncour, his partner at the time, from Elf, the
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major French oil company. The most prominent French politician to draw a
jail sentence in recent years was also given an additional two-years suspended
sentence and ordered to pay a fine of one million francs. Pending the appeal,
he was left free from detention.

Mr. Dumas was the President of the Constitutional Council until February
2000, when he was forced to resign after the investigating judges decided to
bring the case before the criminal tribunal for the formal opening of proce-
dures. In focusing on Mr. Dumas, French prosecutors and investigating mag-
istrates sought to demonstrate the prevalence of systematic corruption at the
highest levels of French business and government. He was convicted of
receiving illegal gifts without any evidence that he had been influenced, as
the prosecution stressed that Mr. Dumas could not have failed to realise that
he was benefiting from corporate corruption. In court, Mr. Dumas said that
“no effort has been spared to try to dirty a public figure” and threatened to
“settle” with magistrates who he felt were persecuting him. :

The Chirac case

On 27 April 2001, Eric Halphen, the judge who for seven years has been
investigating the suspected illicit funding of President Chirac's political party,
Rally for the Republic, said he had plausible evidence of the President's
involvement in a corruption scandal from the time he served as mayor of
Paris. The case involved a system of kickbacks for municipal housing con-
tracts in Paris in the early 1990s. Judge Halphen broadened the investigation
after a videotape became public in which a former party official, who had
recorded the cassette prior to his death, accused President Chirac of personal-
ly organising the system of kickbacks. In February 2001, Judge Halphen
broke new constitutional ground in France by summoning Chirac to give evi-
dence. The President refused, and his office insisted that the summons was
unconstitutional. The judge concluded that presidential immunity protected
Chirac from prosecution or even further investigation while he was still in
office.

On 30 August 2001, voiding the case against Mr. Chirac on procedural
grounds, the Paris Court of Appeal postponed any major proceedings in the
case until after the presidential election in May 2002. In its ruling, the Court
of Appeal overruled Mr. Halphen's subpoena. The Court of Appeal also ruled
that Judge Halphen had acted improperly in his handling of the posthumous
video cassette and removed him from the case. During the seven years he has
been working on the case, Judge Halphen reportedly had often complained
about political pressures aimed at halting his investigations.



Attacks on Justice, eleventh edition 222

(In another case, in late June 2001, investigating magistrates suspected
President Chirac of having used illegal money to finance trips for himself and
his entourage, including his wife Bernadette and his daughter Claude. The
cash payments were apparently uncovered by investigating magistrates look-
ing into an unrelated inquiry, which involved a complaint by a pilot's union
that there was a system of illegal favours at Air France. The judges asked the
Paris prosecutor to advise on how to proceed, including whether to ask the
President to testify. The Paris Public Prosecutor, Jean Pierre Dintilhac, rec-
ommended that the State Attorney General's Office call President Chirac as a
witness. He believes that Mr. Chirac testifying as “témoin assisté” does not
amount to levelling charges of wrongdoing against him. Jean-Louis Nadal,
the Attorney General stated that the President should not testify, but the
Public Prosecutor declined to follow the Attorney General's opinion. On 19
July 2001, the magistrates stated that although they believed they may have
evidence that the President was implicated in graft, they lack authority to
question him. Mr. Chirac believes that subjecting a sitting President to such
an ordeal would “weaken the state of France”.)

On October 10, 2001, France's highest court of appeal, the Court of
Cassation, validated President Chirac's claim that he cannot be forced to
answer questions on the aforementioned claims against him while he remains
president. The 19 appeal judges accepted that Mr. Chirac had immunity from
prosecution and questioning in connection with the anti-corruption inquiry,
allowing only that the president could appear as a witness if he chose to, but
he could not be summoned. The appeal judges' decision means the corruption
allegations may be pressed when he leaves the Elysee Palace.

CASES

Isabelle Coutant-Peyre [lawyer]:In May 2001, Ms. Isabelle Coutant-
- Peyre, one of the lawyers who during the 1998 “Chalabi” trial defended
alleged members of support networks for Algerian armed opposition groups,
was fined by a Paris court for defaming the national police. She had publicly
‘described mass arrests preceding the trial in 1994 and 1995 as “raids worthy
of the methods of the Gestapo and Militia, at all hours of the day and night,
against whole families, including children”. The Court concluded that the
lawyer had impugned the honour of the police.
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A prosecution, with possible political overtoneé, was under-
taken against the Chief Justice of Gibraltar for a minor
traffic violation.

ibraltar was captured by Britain during the War of the Spanish

Succession in 1704 and its sovereignty was ceded to Britain by
Spain under the Terms of the Treaty of Utrecht in 1713. In 1830 Gibraltar
was declared a Crown Colony and civil rights were bestowed on its inhabi-
tants. In 1921 a City Council was established to handle matters of a municipal
nature. Due to local demands for more self-government, Gibraltar's first
Legislative Council was established in 1950 and in 1969 a new Constitution,
the Gibraltar Constitution Order 1969, was adopted and remains in force to
this day.

Spain has never accepted the loss of Gibraltar and has made several
unsuccessful attempts to recapture the territory. In a 1967 referendum, the
population of Gibraltar overwhelmingly voted for continued association with
Great Britain. Gibraltar entered the European Economic Community in 1973
as a dependant territory in Europe at the same time as Britain.

The Chief of State is Queen Elizabeth II, who appoints a Governor and
Commander-in-Chief to represent her in Gibraltar. David Durie has held this
post since 5 April 2000. The head of Government is the Chief Minister, who
is appointed by the Governor as the elected member of the Assembly most
likely to command the support of the majority of the elected members of the
Assembly. Peter Caruana, the leader of the Gibraltar Social Democrats, has
been Chief Minister since 17 May 1996. The cabinet of Gibraltar is the
Council of Ministers, which consists of the Chief Minister and a number of
additional Ministers, who are appointed from among the 15 elected members
of the House of Assembly by the Governor in consultation with the Chief
Minister. There is also a Gibraltar Council that advises the Governor.

The legislative branch of Gibraltar consists of the Governor and the
Assembly. The unicameral House of Assembly is composed of 18 seats. One
of these is appointed for the Speaker by the Governor after consultation with
the Chief Minister and the Leader of the Opposition, 15 are elected by popu-
lar vote and two seats are taken by the Attorney-General and the Financial
and Development Secretary, who are ex-officio members of the Assembly.
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They serve a four-year term. The last elections were held on 10 February
2000. The Gibraltar Social Democrats won for the second time in succession,
with 54 per cent, followed by the Gibraltar Socialist Alliance with 40 per
cent.

Chapter I of the Constitution of Gibraltar contains provisions which guar-
“antee the protection of fundamental rights and freedoms of the individual.
This chapter derives directly from the European Convention on Human
Rights. Among those legally enforceable provisions are the right to life; the
right to personal liberty; protection from inhuman treatment; protection of
freedom of movement; protection of privacy of the home and other property;
protection of freedom of expression, including freedom of the press; protec-
tion of freedom of assembly and association; and ensuring protection of the
law, which includes the right to a fair trial, and all related safeguards, in both
criminal and civil matters.

THE JUDICIARY

The judicial system of Gibraltar is based on the English system, with
some minor modifications. Gibraltar has a Magistrates Court, a Supreme
Court, with criminal and civil jurisdiction, and a Court of Appeal.

The Magistrates' Court is presided by a Stipendiary Magistrate or, in his
absence, by lay Magistrates. Criminal cases in the Supreme Court are tried by
jury, while civil cases are typically tried by judges alone. The Supreme Court
consists of two judges. One of those Judges is the Chief Justice, who is the
head of the Judiciary. The Chief Justice has the responsibility for the admin-
istration of justice and of all courts in Gibraltar. The legally qualified
Registrar of the Supreme Court also holds the office of Admiralty Marshal
and is in charge of the admiralty jurisdiction of the Supreme Court. The Court
of Appeal is not resident in Gibraltar, but holds three sessions each year. It
consists of a President and two Justices of Appeal. The Chief Justice is an ex-
officio member of the Court of Appeal for all purposes except for appeals
from his own decision. The Justices of Appeal are mainly drawn from the
English Court of Appeal.

The Attorney General combines the functions of the Attorney General and
the Director of Public Prosecution. He is the legal adviser to the Crown and
an ex- officio member of the House of Assembly. The Attorney General's
Chambers have a number of Crown Counsels.
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APPOINTMENT AND DISMISSAL

According to Article 58 (1) of the Gibraltar Constitution Order 1969, the
Chief Justice, the President of the Court of Appeal and the Justices of Appeal
are appointed by the Governor pursuant to instructions given by Her Majesty
through a Secretary of State.

Article 58. (2) Gibraltar Constitution Order 1969 specifies the require-
ments for qualification to be appointed Chief Justice, President of the Court
of Appeal or Justice of Appeal. The appointee must have been a judge of a
court having unlimited jurisdiction in civil and criminal matters in some part
of the Commonwealth or in the Republic of Ireland, or of a court having
jurisdiction in appeals from any such court; or must be entitled to practise as
an advocate in such a court and must have had this entitlement for not less
than ten years.

Article 60. (2) of the Gibraltar Constitution Order 1969 énumerates the
possible grounds for the removal from office of the Chief Justice, the
President of the Court of Appeal, and a Justice of Appeal. They may be
removed by the Governor for inability to discharge the functions of their
office, arising from infirmity of body, mind or any other cause, or for misbe-
haviour. If the Governor intends to do so, he must appoint a tribunal to
inquire into the matter and advise him whether he should proceed. In such
cases the Governor must request the Crown to refer the question of the
removal of the judge to the Judicial Committee of her Majesty's Privy
Council, under section 4 of the Judicial Committee Act 1833. The Judicial
Committee then advises the Crown to remove the judge for inability or mis-
behaviour. In such cases the Governor would remove the judge after having
after requested permission for removal from the Crown and advice in support
of removal had been received from the Judicial Committee of the Privy
Council.

SECURITY OF TENURE

According to Article 60. (1) of the Gibraltar Constitution Order 1969, the
office of the Chief Justice must in principal be vacated by the holder when he
attains the age of 67 years. However, subsections (a) and (b) allow for the
Governor to prolong the duration of the office under certain circumstances, at
a maximum until the holder reaches the age of 72 years.
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CASES
Derek Schofield [Chief Justice of Gibraltar]:

In October 1999, at the opening of the Legal Year, the Chief Justice,
Derek Schofield, expressed concern that the Government of Gibraltar had
held back funding for the judiciary in a manner that potentially might
adversely affect the administration of justice. After a public exchange with
the Executive, played out in the media, the Chief Justice commented that
governmental control over judicial appointments and funding could affect the
administration of justice. The Governor replied that the Chief Justice had
gone beyond his judicial duty with these remarks. By the end of November
1999 the public dispute had receded.

In March 2000 the Chief Justice's housekeeper reported to the
Government that she was being paid below minimum wage. The Chief
Justice acknowledged that he had failed to regularise the social security and
tax benefits of his employee, but also stated that this mistake was not an
uncommon one. The matter was presented to the Governor in May 2000 to
determine whether an independent tribunal would be necessary to examine
the case. In October 2000 the Governor announced that the housekeeper's
employment was properly registered and that at this point all outstanding
payments had been met. Furthermore, the Governor stated that it was not
apparent that the Chief Justice deliberately attempted to avoid his obligations,
and formal action was not necessary.

On 28 July 2000 the Chief Justice was stopped by a police officer and
notified that he did not have a valid MOT vehicle registration. The matter
was resolved and there was no indication that the incident would be pursued
any further. However, on 16 August two police officers visited the home of
the Chief Justice and stated that an offence had been committed. The Chief
Justice notified the police officers that he had previously filed for registration,
but the application was delayed because of the registry's administrative back-
log. In addition, the Chief Justice noted that at the time of the offence, fines
were not imposed because there was a grace period due to a new system.

On 24 August 2000 the Chief Justice received a written caution for “No
Valid MOT” and “No. Valid Road Tax”. The Attorney General issued a letter
to the Chief Justice's counsel inquiring whether he was prepared to accept the
caution. Mr. Schofield's counsel answered that the letter merely informed the
Chief Justice that the Commissioner of the Police had taken a lenient view of
the offences and that no further action would be taken, hence the question of
accepting or rejecting the caution did not arise. Upon request the
Commissioner of the Police sent a detailed description of the alleged
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offences. He stated that there is sufficient evidence to prosecute for the
offence, but that, because a 28 July 2000 press release had specified that
motorists would be prosecuted beginning on 1 August 2000, no further action
would be taken. The letter further acknowledged that the Chief Justice clearly
committed an offence.. The Commissioner of the Police stated that he was
prepared to issue a formal caution with respect to the MOT certificate that
was out .of date by over six months, unless the Chief Justice acknowledged
that he had transgressed the law. A further exchange of the positions led to a
letter by the Commissioner -of the Police that stated that because the Chief
Justice did not accept his guilt in relation to the MOT traffic offence, he was
left with no alternative but to resolve the matter by other means.

The International Cormmission of Jurists (ICJ) observed the proceedings

of the trial of the Chief Justice on the minor motor vehicles charge between .

26 and 28 July 2001. The Chief Justice applied to the court for a stay of pros-
ecution arguing that his prosecution would constitute an abuse prosecution,
since the letter issued on behalf of the Commissioner of Police on 17 August
2000 had indicated that the Chief Justice was simply being cautioned, not
prosecuted, for the alleged offence. At trial, the Stripendiary Magitrate ruled
against the Chief Justice's application.

The trial was conducted fairly and in accordance with international stan-
dards. The ICJ was concerned, however, that the Court suggested in its ruling
that the Chief Justice had proposed that his Office should bring “a degiee of
advantage” based solely on the basis of his position. Contrary to the court's
construction of the Chief justice's submission, the ICJ had observed that, con-
sistent with the principle that all citizens are equal before the law, neither
prosecution nor defence counsel asserted that the office of the defendant (i.e.
Chief Justice) was material to proceedings.

The final dispensation of the case remained unresolved at the timie of this
writing. '




GGUATEMALA

Human rights conditions for lawyers and members of the
judiciary in Guatemala have deteriorated. A marked
increase has been reported in instances of intimidation,
criminal assault and killing of lawyers and judges, especial-
ly those who have been .active in pursuing violators of
human rights during the internal conflict. A substantial
decrease in the budget for the judiciary endangers its effi-
cient functioning. The implementation of the Law of the
Judicial Career and the judgement in the case of Bishop
Gerardi were among the positive steps the country has
taken during this period.

BACKGROUND

The 1985 Constitution (amended in 1993) states that Guatemala is a
democratic and representative republic and provides for the division of pow-
ers among the executive, the legislature and the judiciary. The hierarchy of
sources of law in the civil tradition, with which the Guatemala legal system
accords, is the Constitution, legislation and regulations. The President of the
Republic, who is the head of the Government and chief of State, exercises
executive power. The President is elected by universal and secret suffrage for
a non-renewable period of four years. A 113-deputy unicameral Congress
exercises legislative power. Deputies are elected for a renewable four-year
period using a system of proportional representation based on population,
through election of 91 deputies from districts and 22 from a national list. The
Constitution provides for an independent judiciary and a court system.

In January 2000, the conservative Guatemalan Republican Front (FRG)
candidate, Alfonso Portillo Cabrera, assumed power, pursuant to the outcome
of the 1999 elections. The FRG also obtained a majority in the Congress
(56 per cent) and the former Revolutionary Guatemalan National Unity
(URNG) guerrillas became a political party and competed in the elections,
obtaining eight per cent of the seats. The working majority the ruling party
enjoys allowed its current leader, former de facto President (1982-1983)
Efrain Rios Montt, to become the President of the Congress. Rios Montt's
influence is viewed with mistrust because during his tenure as head of State
and commander of the armed forces, the army killed tens of thousands of
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indigenous peasants, in collaboration with unofficial security units and civil
patrols.

During the period covered by this report, the country experienced substan-
tial political instability. Together with controversial tax reforms sponsored by
the Government, evident tension between the presidency and the FRG leader-
ship contributed to the difficult political situation. Furthermore, there arose
repeated rumours of a coup d'etat and of the imminent resignation of the
President following accusations of corruption.

HumAN RiGHTS ISSUES

The overall human rights situation in Guatemala has deteriorated. There
has been an increase in intimidation, criminal assaults, extrajudicial killings
and forced disappeararices. Torture carried out by the National Civil Police
continue to be a matter of concern. Lawyers, prosecutors and judges, espe-
cially those who have tried to bring to account persons responsible for human
rights violations during the internal conflict, have come under attack.
According to Guatemalan NGOs, the purpose of these attacks is to weaken
the institutional structure of the country so as to create a political and ideo-
logical environment hostile to democratic reform and to obstruct the fulfil-
ment of the peace accords. Moreover, there have been reports of participation
by State agents in the perpetration of such acts. This situation has led to the
general belief that Guatemala is facing a reverse in the democratic progress
which had incrementally advanced during recent years.

Although President Portillo promised to give priority to the 1996 peace
accords that ended the 36-year Guatemalan internal conflict, steps towards
their fulfilment have been slow and sometimes backwards. One example is
the approbation of the decree that allowed the military to assist the National
Civil Police (PNC) in fighting common crime, which disrespects the provi-
sion of the accords that restricted the army's mission to external defence.
President Portillo has also failed to implement the recommendations of the
1998 report of the Guatemalan Church's Recuperation of the Historical
Memory (REMHI) project, and of the UN-sponsored Historical Clarification
Commission (CEH). Among the recommendations contained in the CEH
report of 1999, were the establishment of a programme to exhume the bodies
of those killed in the civil war, the founding of a commission to review the
actions of military members during the conflict, and the establishment of the
fate of the disappeared. :
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In December 2000, the UN Committee against Torture (CAT) analysed
the periodic report of Guatemala. The CAT expressed concern at the increase
of acts of intimidation, harassment and death threats against judges, prosecu-
tors, complainants, witnesses and members of human rights bodies and organ-
isations of victims and journalists. These acts serve to obstruct the submission
of complaints in politically sensitive cases and in those involving military
officials. The existence of parallel investigations tacitly authorised or agreed
to by the State and conducted by Government bodies clandestinely was said
to affect the autonomy and independence of the judiciary. The CAT conclud-
ed that it was absolutely necessary to prohibit this practice. The Service for
the Protection of Persons involved in Proceedings and Persons (Servicio de
Proteccion de Sujetos Procesales y Personas Vinculadas a la Administracion
de Justicia) connected with the Administration of Justice, was considered to
be inadequate and ineffective.

The CAT also raised concerns about the lack of an independent commis-
sion with broad-ranging powers and resources to investigate on a case-by-
case basis the circumstances of the kidnapping of disappeared persons and to
locate their remains. The CAT reiterated that articles 201 and 425 of the
Penal Code should be amended to bring the definition of torture into compli-
ance with the Convention Against Torture, and, finally, the Committee rec-
ommended the State to modernise the system of administration of justice and
to strength its independence.

In June 2001, the UN Committee on the Rights of the Child (CRC) issued
its recommendations after considering the periodic report of Guatemala. The
CRC noted that there was a lack of proper investigation on alleged involve-
ment of the National Civil Police in some of the cases of violence against
children. ‘

In July 2001, the UN Human Rights Committee (HRC) analysed the sec-
ond periodic report of Guatemala, The HRC expressed concern at the absence
of a policy directed to ensure judgement, punishment and compensation for
cases of human rights violations. The HRC emphasised that the Law of
National Reconciliation should be applied in a restrictive way so as to
exclude from its scope crimes against humanity. The Committee also recom-
mended that an independent commission with the mandate to investigate
cases of forced disappearances should be established and that compensation
for victims should be provided. - o

The HRC called upon the Government to investigate cases of involvement
of military and police officers in human rights violations. It added that dis-
missal of such officers would not be enough; instead, human rights violators
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should be judged and punished. The Committee also expressed deep concern
about cases of lynching and called upon the Government to protect the per-
sonal security of judicial officers in the carrying out of their functions. The
HRC took note of the harassment, intimidation and killings directed at vari-
ous sectors of society, particularly members of the judicial branch, lawyers,
human rights activists and trade union leaders. The HRC recommended that
the Government should take all necessary preventive and protective measures
to guarantee that such persons can carry out their functions without any
intimidation whatsoever. Finally, the HRC expressed concern at the great
number of persons under preventive detention, a practice which violates the
right to be presumed innocent. :

In May 2001, the UN Special Rapporteur on the Independence of Judges
and Lawyers undertook a brief follow-up mission to the country. In April
2001, the Inter-American Commission of Human Rights (IACHR) issued a
report on the human rights situation in Guatemala following a visit that took
place in November 1998.

Impunity

In June 2001, two army officers were sentenced for their participation in
the killing of Bishop Juan José Gerardi. In April 1998, Bishop Gerardi, aged
75, had been battered to death two days after he had submitted the
Guatemalan church's report on the internal conflict, which denounced army
sponsored human rights violations (Guatemala: Nunca Mds). The case had
become a symbol of impunity because of the death threats made against the
investigating team, case judges, the witnesses (a number of whom had to flee
the country), prosecutors, and the Archbishop's Human Rights Office
(ODHA). The Guatemalan tribunal found retired army Col. Disrael Lima
Estrada and his army captain son Byron Lima Oliva guilty of murder and sen-
tenced them each to 30 years in prison. Also convicted were former presiden-
tial bodyguard José Obdulio Villanueva and Catholic priest Mario. Orantes.
This verdict constituted the first time that a military officer was successfully
prosecuted for human rights abuses. The defendants appealed the judgement.

In May 2000, a lawsuit was filed on behalf of 10 communities in Quiche
and Chimaltenango, whose citizens were massacred by security forces
between 1981 and 1982. The lawsuit alleges crimes, including genocide,
committed by then de facto President Fernando Lucas Romeo Garcia. This
action was the first genocide case brought to a Guatemalan court. In 2001, a
similar lawsuit was filed against the members of the military junta that
removed Romeo Garcia. Efrain Rios Montt, then head of State and current
leader of the ruling party and president of the Congress, is one of the accused.
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No substantial progress has been observed in the 2000-2001 period in the
Myrna Mack case. The Guatemalan anthropologist was assassinated in
September 1990, allegedly pursuant to a command from the army's presiden-
tial-security wing (Estado Mayor Presidencial - EMP) while she was continu-
ing research on the displacement and destruction of indigenous populations
during the armed conflict. The legal defence team of the accused military
officers has allegedly conducted delaying tactics, and the judicial authorities
have not ruled on the defence's petitions expeditiously, even when these are
manifestly inadmissible. To date, an ex-sergeant was convicted in this case,
and a retired General and two Colonels are being tried for their role as the
masterminds of the assassination.

The TACHR received information of interference by State agencies in the
proper development of judicial proceedings. The Minister of Defence has
refused to submit information on investigations that are being carried out by
courts. The Ministry of Defence's decision is based on article 30 of the
Constitution, which establishes the general rule that acts of the Government
are public, except in military, diplomatic and national security matters.
However, the Criminal Procedural Code establishes that the judge is the one
that decides whether any document requires confidentiality.

Following the end of the internal conflict, the Guatemalan Congress
adopted the Law of National Reconciliation (Ley de Reconciliacién
Nacional) in 1996. This legislation includes an amnesty for crimes committed
during the war. However, the amnesty does not cover crimes such as torture,
genocide or forced disappearances, and crimes that have no statute of
limitations or crimes in which criminal liability may not be lifted under
domestic law and international treaties ratified by Guatemala. In December
1982, a brutal massacre of more than 350 indigenous villagers was carried
out by the Army's special counterinsurgency force, called Kaibil, in Dos
Erres, El Petén. In 2001, the Constitutional Court held that taking into
account that the alleged crimes were committed during the internal conflict
and were carried out by members of the armed forces, the Dos Erres case
could be studied-in the context of the amnesty provisions of the Law of
National Reconciliation. By ruling on an amparo petition (a legal petition in
order to seek protection for fundamental rights), the Constitutional
Court ordered a lower court, which had dismissed prima facie the defendants'
petition to apply the mentioned law in the case, to study the petition of
amnesty. This case could result in the application of the amnesty provisions
to cases of serious human rights violations, or in the establishment of a
precedent that the Law of Reconciliation does not apply to these kinds of
offences. Regardless of the outcome, Guatemala maintains the obligation
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under international law to prosecute the responsible persons for the Dos Erres
massacre, according to human rights treaties ratified by Guatemala and inter-
national customary law.

Human rights defenders faced an escalating number of attacks in the peri-
od covered by this report including murder, robbery, anonymous telephone
threats, surveillance of workplaces and residences, and loss of reputation.
Certain Government officials have characterised NGOs as destabilizers, and
even terrorists, when the groups have tried to organise demonstrations. Casa
Alianza, the Citizens Movement for Justice and Democracy (Movimiento
Ciudadano por la Justicia y la Democracia), the Centre for Legal Action in
Human Rights (Centro para la Accion Legal en Derechos Humanos), the
Relatives of the Disappeared People in Guatemala (Familiares de los
Detenidos y Desaparecidos de Guatemala), the Centre for Studies,
Information and Basis for Social Action (Centro de Estudios, Investigacion y
Bases para la Accidn Social), the Guatemalan Shanty-Town Dwellers
Association (Frente de Pobladores de Guatemala), an Amnesty International
delegate, and the Myrna Mack Foundation have all reported attacks and
harassment during the period under review.

Finally, lynching continued to be a concern in Guatemala. Thirty-five
cases were reported in 2000 involving a total of 47 victims. The judicial sys-
tem has only been able to solve 2,3 per cent of the total lynching cases. The
Special Rapporteur on the Independence of Judges and Lawyers considered
impunity to be one of the causes of this phenomenon.

THE JUDICIARY

The judiciary clearly failed to protect human rights during the
Guatemalan internal conflict, given the large number of abuses that were nei-
ther investigated nor judged by the State. Subordination of the judiciary to the
executive and disrespect of basic principles were the general rule during the
internal conflict. The 1996 peace accords called upon the judiciary to play a
key role in the reconciliation and democratisation process. Among the chal-
lenges to be addressed by the Guatemalan judiciary were impunity, land and
property disputes and recognition of indigenous costumes. Although some
steps have been taken towards this purpose, the administration of justice con-
tinues to suffer various of the problems that undermined it in the past. In
2001, the TACHR stated that the Guatemalan judiciary continues to uphold
impunity in cases of human rights violations and common crimes.
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Article 203 of the Constitution provides that magistrates and judges are
independent in the exercise of their functions and are subject solely to the
Constitution and the laws. Whoever attempts to undermine the independence
of the judiciary would face the penalties set by the Penal Code and be barred
from exercising any public office. However, the judicial system has often
failed to carry out fair trials because of inefficiency, corruption, insufficient
personnel and funds and intimidation of justice system operators. Political
pressure and fears for personal security endanger the independence of the
judiciary. ‘

STRUCTURE

The organisation and functioning of the judiciary is governed by the
Constitution, the Law of the Judicial Organism (Ley del Organismo Judicial-
Decree 2-89) and the 1999 Law of the Judicial Career (Ley de la Carrera
Judicial - Decree 41-99 - LJC), which is still in the process of implementa-
tion. The Guatemalan Constitution provides guarantees for the judiciary such
as, functional and economic independence, the security of tenure of magis-
trates and first instance judges and free selection of its personnel. Since 1994
the Government has expanded the presence of the judiciary throughout the
country. By the end of 2000, there were judges in more than 300 of the 331
municipalities in Guatemala.

The judiciary is composed of the Supreme Court, Appellate Courts and
lower courts, including the courts of peace (Juzgados de Paz) and the com-
munal courts of peace (Juzgados de Paz Comunitarios). There are also spe-
cialised tribunals for juvenile and labour issues. The 13-member Supreme
Court has both administrative and judicial competency.

The Courts of Peace are composed of one judge (Juez de Paz) and deal
with traffic infractions and with of other major offences only in emergency
cases, which are later submitted to the higher courts. By September 2001,
there were 378 courts of peace thorough the country. The Communal courts
of Peace are composed of three judges who are elected by the local communi-
ty. These courts are permitted to use alternative dispute resolution methods
and so far only five have been established in the country on an experimental
basis.

There is also a Constitutional Court, which has as its primary function the
defence of the constitutional system. The Constitutional Court is composed of-
five magistrates, with five alternates, who serve a term of five years and are
elected individually by the Supreme Court, Congress, the President of the
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Republic, the University of San Carlos and the Bar Association respectively.
The number of magistrates of the Constitutional Court increases to seven in
cases of disputes over constitutional issues with the Supreme Court. In such
cases, the two other magistrates are elected at random among the alternates.

According to the Constitution, the Prosecutor's Office (Ministerio
Piiblico) collaborates with the administration of justice. The Attorney
General is mandated to prosecute and investigate criminal offences. The
President elects the Attorney General for a four-year term from a list of six
candidates proposed by a commission similar to that involved in the election

of the magistrates of the Supreme Court.

APPOINTMENT AND SECURITY OF TENURE

The Constitution (Article 208) and the 1999 Law of the Judicial Career
(Article 3), provide for security of tenure for judges and magistrates. The
Law of Judicial career formulates the system that regulates the entrance, per-
manence, promotion, training and discipline of all judges and magistrates, in
order to guarantee their dignity, independence and professional excellence.
Magistrates and first instance judges serve a five-year term. The former can
be re-elected and the latter re-appointed. During that term they cannot be
removed or suspended, except as provided by law (see below). The recom-
mendations by the Special Rapporteur on the Independence of Judges and
Lawyers and the IACHR that the term of magistrates of judges should be
extended to ten years, and that there should not be provisions for re-election,
have not been fulfilled. The current five-year period for judges and magis-
trates is too short, however to extend the term of serving judges requires a
constitutional amendment.

Article 4 of the Law of Judicial Career states that the organs in charge of
the administration of the judicial career system are the Council of Judicial
Career (Consejo de la Carrera Judicial), the Board of Judicial Discipline
(Junta de Disciplina Judicial), the Nominations Commissions (Comisiones
de Postulacion) and the Training Unit (Unidad de Capacitacion
Institutional). ’

The Council of Judicial Career began to function in July 2000. This
Council is formed by 1) the President of the Supreme Court, 2) the Head of
the Human Resources Unit, 3) the Head of the Unit of Institutional Training,
4) a representative of the judges, and 5) a representative of the magistrates.
The Council has the competency to call for and conduct public merit-
based contests for the positions of judges or magistrates, and to review their
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performance (Articles 5 and 6 LIC). Among the objectives of the Council is
to incorporate all judges and magistrates into the judicial career system by the
end of 2005.

The Board of Judicial Discipline has competency for disciplinary
control over judges and magistrates. This Board consists of two magistrates
of the Court of Appeals and a judge of the Court of First Instance .appointed
for a one-year term. The General Court of Supervision is responsible for the
investigation (Articles 7 and 8 LJC). The Nominations Commissions,
described in articles 215 and 217 of the Constitution, have the power to sub-
mit lists of candidates for positions of magistrates at the Supreme Court and
Appeals Courts. The Training Unit is in charge of planning, executing and
facilitating the training of judges, magistrates and other judicial officers (See
below).

APPOINTMENTS

The Supreme Court magistrates are elected by the Congress for a five-
year period from a list of 26 candidates proposed by one of the Nominations
Commissions composed of representatives of sectors related to the adminis-
tration of justice, such as universities, faculties of law, bar associations and
lower tribunals.

Magistrates of the Appeals Courts are elected by Congress for a five year-
term from a list submitted by another Nominations Commission, which has a
similar composition as that involved in the election of the magistrates of the
Supreme Court, but with the Supreme Court also participating in the election
of these magistrates. :

Appointments of first instance judges and judges of Courts of Peace are
carried out by the Supreme Court following the completion of a training
course in the Unit of Judicial Training (Unidad de Capacitacién
Institucional-Articles 18-19 LJC). This Unit plans, executes and facilitates
the training of all judicial officers. Candidates are called to apply through
announcements in the official and the most widely circulated newspapers.
The Unit has the responsibility of evaluating the candidates based on personal
interviews and tests. Once the evaluation is over, the Unit numbers the eligi-
ble aspirants according to the grades obtained by them. Those applicarnts who
have been considered eligible must undertake the training course, the length
of which can not be less than six months. The Supreme Court then appoints
those who were successful either as judges of the peace or judges of first
instance.
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Concerning the training of judges, there are several serious impediments
to the establishment of a permanent and working training program. Judges
cannot leave their courts for long periods of time, and there is insufficient
personnel to replace them while they carry out the training. A program called
Virtual Classrooms was devised to address this problem. Currently, it is func-
tioning as a pilot plan in some of the municipalities of the department of
Guatemala. A critical problem faced is the lack of infrastructure. There are
courts in the country's interior that have neither telephones nor computers.
Additionally, there is no clear policy or systematised scheme regarding train-
ing. To conduct these training programmes, it is necessary to create a judge’s
profile and develop the training programs on that basis.

DiscipLINARY SANCTIONS AND REMOVAL PROCEDURES

Sanctions against judges and magistrates can only be imposed after a dis-

ciplinary proceeding, which must observe principles such as the right to a
hearing and the right to conduct their defence personally or with the help of
legal counsel (Arts. 47-53 LIC). The sanctions that can be imposed for disci-
plinary faults, which are defined as light, serious and very serious, range from
oral admonition to dismissal (Arts. 37-46 LIC).

The Board of Judicial Discipline (Junta de Disciplina Judicial) exercises
disciplinary control over the judiciary, including the imposition of sanctions.
However, if the sanction imposed after a disciplinary proceeding against
magistrates or judges is dismissal, the Board of Judicial Discipline can only
recommend such a measure to the authority that appointed the magistrate or
judge (Congress in the case of Supreme Court and Appeals Courts magis-

trates, and the Supreme Court with regards to judges of first instance and.

judges of the peace) — Article 8 LIC.

It is too early to evaluate the efficiency of the Board of Judicial Discipline
and the General Court of Supervision, as they have only been recently estab-
lished, However, some members of the judiciary have expressed concern that
these institutions may try to intervene in the exercise of their jurisdiction.
This happened recently with the Second Judge of Penal Petition, whose ruling
in favour of the arrest of several bank executives was reviewed by the
General Court of Supervision.

RESOURCES

The Supreme Court administers the resources of the Judiciary. It draws up
the annual budget and directs its execution. The 2001 budget, which was
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destined for the justice sector was severely decreased. The Government
estimated a decrease in the ordinary income of the State and, therefore,
reduced the contribution to the Judicial Body by 54 per cent from what had
been allocated in 2000. It represented a substantial reduction in the sum given
to the Constitutional Court, whose budget must correspond to five per cent of
the total given to the judiciary. Although the Court itself annulled this reduc-
tion of the Constitutional Court's budget, it-constituted a clear attempt to
leave this institution short of resources.

Similar economic constraints have being imposed on the Public Ministry.
For the full implementation of the Law for Protection of Individuals under
Legal Process, a higher budget is needed, since the persons involved in penal
processes are typically destitute and supporting a large family. The situation
of the Institute of Public Penal Defence (IDPP) also remains critical. Due to
lack of resources there is a shortage of staff lawyers, limited technological
resources, absence of investigators, limited number of social workers and
interpreters, little national coverage and scarce growth. Current budgetary
allotments do not allow the DPP to function effectively. However, a loan
granted by the Inter-American Bank of Development, which will end in 2004,
has allowed the office to survive.

CORRUPTION

In response to increasing incidents of corruption, the District Attorney's
Office against Corruption was created in 1999 within the structure of the
Public Ministry. Its mission was to investigate and prosecute offences of cor-
ruption involving officials or public employees. Despite the high rates of cor-
ruption in Guatemala, this office has not yet achieved results. No officer has
been accused or brought to justice, and it is unknown whether the current dis-
trict attorney has officially undertaken any investigation. The Special
Rapporteur's recommendation that an independent enforcement agency with
powers to investigate complaints of corruption in public office, including the
judiciary, and refer prosecutions should be set up, has not been fulfilled. In
2001, the IACHR, reiterated the Special Rapporteur's calls for the establish-
- ment of this agency.

An illustrative case of political interference in the independence of the
judiciary and the difficulties of tackling corruption, involved the alteration of
the law of taxes on alcohol (Ley de Impuesto de Bebidas Alcohdlicas). In this
case, members of the ruling party, the FRG, were accused of having altered
the law after Congress had approved it. The Supreme Court lifted the parlia-
mentary immunity enjoyed by the deputies involved in the case and ordered
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legal proceedings against those implicated. During the whole case, members
of the Congress belonging to the FRG carried out a defamation war against
the Supreme Court. Subsequently, the case prosecutor did not carry out any
investigation and joined the defence's arguments by successfully asking the
termination of the proceedings and the exoneration of the accused. Following

this case, the defendants' lawyer was elected as an alternate member of the -

Constitutional Court and the Congress approved a severe decrease in the bud-
get of the Court.

On 17 June 2001, a dispute took place between the Supreme Court and
four judges of Escuintla over the alleged collaboration of the judges in the
escape of 78 prisoners. The Minister of Government accused the judges of
transferring the masterminds of the escape in order to bring them together to
coordinate the escape. One of the judges, Delmy Castafieda, was accused of
prior acts of corruption and a number of irregularities. The Supreme Court
suspended her and the judge alleged persecution. The concerns raised by this
case have led the Supreme Court to evaluate the possibility of reforming the
Law of Judicial Career, considered to be too soft and the source of slow pro-
ceedings.

Such an amendment would constitute a step backwards in Guatemala. The
law of the Judicial Career has achieved modernisation of the judiciary, and
the due process guarantees provided by it should not be perceived as short-
comings. '

One positive development has been improvement of the filing system in
the courts. This reform has increased efficiency while decreasing corruption
and the incidence of disappearance of case files. The number of missing cases
has thus dropped from 1000 to three per year. Disappearance of files had
been an impetus for corruption because by paying money to court officials,
any person could buy the “loss” of a file and secure impunity for himself in a
particular case, or cause a person to be held in jail indefinitely. In its 2001
report, the IACHR welcome this development and recommended that these
measures should be applied in all Guatemalan courts.

INDIGENOUS PEOPLES

Concerning the enhancement of access to justice for indigenous popula-
tions, the Supreme Couirt has developed programs in training and selection of
assistants for the courts, among whom are translators of Mayan languages.
The programmes that allowed the establishment of Judges of the Peace
around the country have constituted an improvement in this matter, as they
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include bilingual judicial officers. While this development is positive, the
program lacks judicial interpreters in all regions of the country. In many
instances, non-Spanish speakers are tried without the assistance of an inter-
preter. In 2001, the IACHR recommended that Guatemala intensify its efforts
to provide for interpretation services during trials for indigenous peoples.

Members of the indigenous community have asked the Government to
integrate indigenous customary law and law practices into the mainstream
jurisprudence. The Special Rapporteur on the Protection of Judges and
Lawyers said that although the Government should take this request into
account, it is necessary that the inclusion of these procedural customs not vio-
late internationally recognised principles of due process. In its 2001 report,
the JACHR called upon the Government to take steps towards the respect of
indigenous positive traditional practices regarding the resolution of disputes.

Fulfilment of the 2000 Recommendations of the Special Rapporteur on
the Independence of Judges and Lawyers.

In contravention of the recommendations of the Special Rapporteur with
regards to impunity, several persons accused of violating human rights, have
been appointed to different key positions in the public administration.
Furthermore, the State has failed to consider seriously the establishment of an
international commission to study the main obstacles impeding the clarifica-
tion of homicide cases, especially those of great social impact. In its 2001
report, the JACHR had endorsed the Special Rapporteur's recommendation to
this effect.

The Special Rapporteur recommended that university education should be
reorganised to create a programme of professional training for graduates, pre-
vious to an admission exam to the exercise of law practice. This proposal
caused widespread rejection, especially from the Lawyer and Notaries
Association of Guatemala, because it would represent one more obstacle to
obtaining the university degree.

Government Decree 310-200 allowed the National Commission for the
Continuation and Support to the Strengthening of Justice to continue operat-
ing. This Commission is mandated to continue proposing reforms of the judi-
ciary, taking into account the recommendations of the Special Rapporteur. In
August 2000, this agency reached agreements with the United States and the
United Nation Development Programme to carry out diverse plans in order to
improve the administration of justice.

Contrary to the recommendation of the Special Rapporteur, the
Government suspended the effect of the Child and Youth Code, arguing that
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the State did not have the basic infrastructure to implement special
administrative and judicial proceedings for their application. It also argued its
lack of economical and human resources. Because of this suspension, the
former Children's Code is still in force, (Decree 78-79 of the National
Congress). This Code, based upon the doctrine of “irregular situation”,
considers children and youth as persons who need protection rather than per-
sons who have rights. The application of this Code contravenes the
Constitution and the Convention on the Rights of the Child.

The Special Rapporteur on the Independence of Judges and Lawyers
undertook a short follow-up mission to the country in May 2001. The Special
Rapporteur met with various Government officials, the judiciary, the public
prosecutor, the bar association, and NGOs. On the last day of his visit, he
expressed his preliminary impressions during a press conference, noting that
only some of his recommendations were being implemented. He highlighted
as positive aspects the establishment of the National Commission for a
Follow-up of the Strengthening of Justice to advise on the implementation of
his recommendations, the establishment of the Council of the Judicial Career
and the appointment of a Special Prosecutor for the investigations of threats
to judges and lawyer.

The Special Rapporteur mentioned as negative aspects the rise in threats
against judges, prosecutors and lawyers, especially those against the then
President of the Constitutional Court when the tribunal was dealing with
petitions involving some members of Congress; the lynching of judge
Martinez Pérez; the pressure against judges that the “trials by newspapers”
impose; and the inadequacy in addressing impunity and the widespread belief
that the Government lacked the political will to solve this problem.

THREATS AND ATTACKS

At least thirteen lawyers were killed between 2000 and March 2001. The
jurists targeted most frequently are those involved in cases on human
rights violations that occurred during the internal conflict, Judges of the
Peace (Jueces de Paz), and lawyers dealing with cases of illegal adoption.
During the period under review, the HRC, the CAT and the IJACHR
expressed concern at death threats, intimidation and killings against
members of the judiciary and lawyers related to the carrying out of their
functions. These human rights instruments recommended that Guatemala
take the necessary measures to protect those who were continuously intimi-
dated.



































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































