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19 GE4 Muiaivi
14™ November 2001
HIS Excellency The State President

CC: The Speaker of Parliamem
CC: The Chief Justice
CC: Concemed Judges

Your Excellency,
WHITHER JUDICIAL INDEPENDENCE IN MALAWI?
1. INTRODUCTION

We, the Moderators and General Secretaries of CCAP General Synod, Blantyre
Svmod, Livingstonia Synod and Nkhoma Synod, have noted with great concem the
gradual but concerted and effective moves to erode the independence of the judiciary in
Malawi in many forms. The most ‘ecer : incident which is still fresh in most people’s
minds is the recent move by Parliament to impeach three High Court Judges; Honourable
Justice Dunswain Mwaunguhe, Honourable Justice George Chimasuls-Phiri and
Honourable Justice Anacklet Chipeta for reasons thar have been described by competem
and highly respectable organizations like Malawi Law Society, Malawi Carer and others
as political in nature.  The real reason for the move is because the concerned Judges had
ruled against Government's interest, These are competent organizations and highiy
respected and we would not wish o question their professional assessment of the move
by Parliament nor wish to repeat what they bave already eloquently stated but suffice to
say that we 100 condemn the move by Parliament for the same reasons a5 given by those
organizations.

Your Excellency, you will recall thar three months ago we wrote a-lmpr 1o you 0
requesting, Your Excellency to consider seriously the rightecusness of God . That letter
has not been responded 1o, nor is there any tangible evidence that the appeal was =ken
seriously.

We would like to highlight to you Your Excellency and the nation some sallemt issues
surrounding this matter for enlightenment of the nation and to appeal 1o Your Excellency
to protect and defend the independence of the judiciary. May we also remind Your



Excellency that in your oath of office you swore 1o defend and protect the Constitu o
with the help of God and the indapendence of the Judiciary is par of that Constitunor.

2. Big UR N

We would like to share with you this information. In 722 BC, that part of the Davidic-
Solomenic Empire in Ancient lsrael which seceded from the said empire and formed its
own Kingdom known as Israel or Ephraim was defeated by the Assyrians. Most of s
inhabitants were scamered throughout the Assyrian Empire by the imperial government,
The remaining part of the Davidic-Solomonic Empire which was known as Judah was
defeatsd by the Babylonians in 587 BC and its wp political and religious brass were
taken into exile in Babylon. If anyone asked for an enplanation of these disastrous
nm&:mwmﬂm"ﬂishcmﬁqrfmoﬁﬁ:mmqfﬂelﬂﬂ,m
God of their fathers whick ke made with them when he brought them out of the land of
Egypt and went and served other gods and worshipped them... Therefore the Lord
mﬂdﬁmﬁvmmﬁ-wiumgﬂﬂHfuymgmmhmdmrﬁmm
another land, as at this day. " (Deur. 29: 25 - 28),

According to this passage of the Bible, the two kingdoms of Israel and Judah fell because
the people disregarded God's law which he gave to them through Moses a1 Moumt Sinai,
The unformunate thing is that the writer of the books of Deuteronomy to 2 Kings blames
the kings of 1sracl and Judah for these disaswous svemts. Of Abijan, 2 Judean king, the
writer says: “His heart was not wholly true to the Lord, his God" (] Kings 11: 4). And
#Hngluflmlmmndmmwdbmuuﬂﬂfulbmt]rfnnu::puufﬂ:irﬁm
mmhhuhmw&wmdhmnmpkﬁfmwmmmme
of wership at Dan and Bethel 1o compete with the Jerusalem temple. The prophet Amos
blames not only the political leadership, but also religious leaders and the private sector.

Your Excellency, vou will have noticed that the writer of the Biblical book of
meﬂmﬂllb&mmmwufﬁﬂmuﬂhubuu
ukmhflhpmpleuthﬁmpmhwmdﬂmwﬂwmﬂnﬁhwmmm
Divine Law. lnﬁu,hﬁspropunhfurammmiunufmiﬂyhehﬂspuiﬂ
mptnshanrh:ﬁnihﬂ:ﬂmkhgwthepomk:dmhipshnuﬂa.hm:rsmﬂ:mmnf
the Divine Law 5o that he will learn to fear God... and that his heart may not be lified up
above his brethren,

3. THE NATURAL LAW - THE LAW OF GOD

The views of the writer of the book of Deuteronomy resonate with the concept of Narural
Law in politics, ethics and law and human behaviour. Peter ] Stanlis, Edmund Burke and
the Natural Law, 1986, p.7, has summarized the main basic principles of Natural Law as,
follows:

“Natural Law was an emanation” of God's reason and will, revealed to all
mankind Since fundamental moral laws were self-evident, all mormal men were
capable 'through unaided 'right reason’ of perceiving the difference between
moral right end wrong. The Natural Law was an eternal, unchangeable and



universal ethical norm or standard whose validity was independent of man's wil.
muqmﬂmmmﬂiﬁmmwmnwm
individuals, races, nations and governmenis. True happiness for man consisted
hIHummﬁﬂgmﬁermle Whereas Natural Law came from God
and bound all men, mﬂpmuhfmmicmmmme;mmg'm's
mmﬂnﬂfmﬂﬂwwmmn{pﬂiﬁrp&kﬂ
communities... Finally, no positive law or social convention was morally valid if
it violated the Natural Law; moral sovereignty and justice, therefore, were
iminﬂcmd’nﬂ:thmduﬂajpam;wdudbyﬁngswpopdw
legislarures. "

Your Excellency, Sir, the concept of Narural Law has played a vial role in most
important religious and political events of European history because it was closely tied up
with the ideals of liberty, equality, order and justice. The English Revolution of 1638,
the French Revolutioirof 1789 and the American Declaration of Independence in 1776
have their idealogical roots in the concept of Natural Law. The same ideological roots
were behind Rev Dr Allan Boesack when he said 10 the then President P. W. Botha of the
apartheid South Africa: “| cannet give you unconditional gbedience, 1f that is treasom,
then | am guily." The same ideclogy compelled Archbishop Luwum of Uganda 10
challenge Idi Amin (of course Archbishop Luwum lost his life because of his boldness to
challenge the sgcular political system in the name of obedience to Divine authority).

& GODIS THE SUPREME JUDGE

in this comext, Your Excellency, God is known as the Supreme Judge who comtrols the
history of all mankind. He judges with equity and justice. It is for this reason that in
Luke 1: 46 — 53, Mary addresses God joyously saying:

And holy is his name.

And his mercy is on those who fear him from generation to generation.
He has shown strength with this arm,

He has scattered the proud in the imagination of their hearts,

He has put down the mighty from their thrones,

and exalted those of low degree;

He has filled the hungry with good things,

and the rich he has sent empty away.”

L3
lfﬁm:blamndﬂtpn!iti:almd:h:mﬁginuskadmhipaudth:pmm sectar for the
disasier that befell the two kingdoms of Israel and Judah we would not like 10 be blamed
for any misformune that may hefall Malawi. We shall continue to play our pan bv shading
thar viral light upon the affairs of the nation pointing alternative ways forward and
poirsing out any pitfalls along the way.



5. Wﬂﬂmﬂﬁw

Judicial independence is as old as democracy itself. The principle of judicial
Wthiﬂﬂdﬂﬂyﬂmﬁnﬂdﬂhm. It rests on the premiss that
Government comprises of three organs; the Executive (President and Cabinet), the

(Parliament) and the Judiciary (Magistrates, Judges and Justices of Appeal]).
mwﬁ&umnfﬁﬁhﬂsnfmmymﬂmmﬁwmmmmshmﬂh
mmbnufmmmmmmumofﬂnumm As between Judiciary
mqummnhgi:w:munmhhm. The Judiciary must interpret all laws
made by the Legislature. Thers is no Limit to thar role of interpreting those laws. If
Pnunmamthlﬂuﬂ:hmuwmﬁnuhyhhighnmmi;mmahm:uhﬂnd
amend that legislation. Here again there is no limit to this power. In fact one expert in
wwﬁﬂnﬁ.'ﬁmﬁam:mﬁmw:mammhMlm'h
that power is restricted to making laws. Parliament must not interpret or enforce laws.
Puﬁmcﬂhsmpuwnhnuuuhmmd:hyu.Mpwhwﬁhmiudhhry.
Sqmrh]ﬂthyhsmpuwrwmhhm.ﬂﬁsisnmmmﬂthﬁ:irr
Msmﬂcnpmﬁnﬂww,hmmmmmunhﬂnmyim It can not
change the law. Euhufmmurmofﬁummmdmmmdmpmuch
other’s roles which are scparate.

However it was also realized that if these three organs of Government act without
dmkingmhmhﬁhnﬁansimﬁnmlmy,nn:cnuuyi:ldmnmhpmmthe
m’ajemmdﬂmrhm;huﬁwiﬂbempmmhunuhh:mhiml There will be no rule
nfhwmdﬂtmkmuﬂbtﬂmlmcﬂmuﬂdnmhmlmufmmhylﬂw
in the law of the jungle, For example in the absence of a proper independent judiciary 1©
:hukﬂ:Emﬁmﬂ:EmiwmuHhemn:mmmﬁ:mdﬁmmﬂmﬂt
subjects. snmhlbnuhnmufmhﬂepmdmjmh:r.?uhmmuﬂpulm
Mmmmwhﬁﬁgemwmmufmphfmhﬂmuw}.
The]ﬁkhryisthntﬁche:kmdlmmﬂwh:ﬂnrhhwsmﬂehy?ﬂhmﬂdﬂnnt
infringe the Constitution Mlhtmﬂthuifﬂtjudtimrm‘;ﬂmht:hﬁmdm
:uuﬂbﬁnmmmﬂthn:mmmmidmymdispmjuﬂtmdhgmm

mh:lﬂ:ﬂ&mhmnfmmemmhhwmﬁnmf
the society. All these, in constitutional hwmpnl.‘uinjuicm:,nunﬂnamnmﬂc
Checks and Balances. But all these checks and balances have o be done ina
mmmyﬁmmwmmufjmmmm
order, M:hhpnhmmmnmﬂdmhhwﬁhthln&pmdmﬂufﬂujﬂiﬂm.

As seen above for the judiciary to be able 1o check on the Executive and Legislature, they
need to be truly independen:. Thkhwhymﬂutb:tan:huﬁunufﬁ:hpﬂﬁcuf
Wmm&mmﬁsmgmmrhnﬁ'md:pmdmnhthnmm
Firstly, a judge hehuhnf:hcmmmduﬁe:m;;muhmuhnfnfﬁum
he/she swears or affirms that he’she shall dispense justice without fear or favour ar ill
will. Hence whers hisumimulvh;;tmmmhlhimruﬂlﬁuw.nhﬂge
must not look at the starus of the parties involved but mus: dispense justice withowt fear
or @vour.



Secondly, the Constitution guaraness that 4 judge can not be removed from office exce;
ﬁrmmufﬁmﬂmwhﬂnmmmmmmmm
This is to ensur= hmhﬂimullwdmmhcmwmmwxjudyﬁrﬁu:hu
Jjudges may be inclined 1o rule mhﬁmnﬁhtmﬂur&ywwmﬂbﬁwgmm
from office,

Tt:pcrmdsmdpmm:lmﬁarmmv!:gniudgem:kulyhidduumiuth
Constimution, As stared above, this is necessary 1o ensure that the Judoes are also checked
hythcuthuﬂrgansufﬁuﬂmmhmidhmh:mnhgonmipumuﬂnmptﬂ

misconduct as a lot of judges in Malawi and abroad do sit on a weekend because of the
principle of justice which says “Justice delayed fs justice denied™

Smwy.nm:u-mmmmhmmumhhlmmmuImhuau.-.-
s merely because he lost the cass. Ifapm;]um:qnh:huﬂxrighrm

mthﬁnmmmmmmMmmm:mmeprhﬁph
ufmmﬂjain:nn:nfw&hprintﬁ:hsﬂys:p&mnmnmtius:.ludnhluutn
which he is a complainant. There mus: be objective assessment of that incompetence or
misconduct in a transparent way. lnﬂmmmm?uihmmhbmhtnupllﬁum.
Judge and Prosecuror, Tumidlh:‘smdlnm:rnbjecﬁvityimh:umuﬂ,im
anticipated by the Constitution that the Judicial Service Commission would sit and
deermine the incompetence or misconduct of & Judge, Thereafier it would lodge their
repon o Parliament, Parliament would then debate the matrer and resolve or voreon i



Our worry s that without a properly laid down procedure for trial of impeachmes:

Act of Parliament the impeachment process would not be fair. Our view is that the::
should have been a special tribunal st up (as is the case in other countries) where cros:
examination of witnesses will be done and the accused will be represemed by counsel arn.
all rules of natural justice will be observed. That tribunal will then determine whether or
not there is ground for impeachment. If yes, that repon is sent to Parlizment for debate
and voting. In the present case, it is silent. So, at least the Judicial Service Commission
should investigate and determine the issue and send the report 1o Parliament for debare.

In the particular present case the motion for impeachment that has come from Parliament
or Membiers of Parliament as well as public comments by MPs clearly show that the real
reason for the impeachment is because the three Judges on separate occasions ruled
against Government's interest. Merely ruling against Government's interest can not
qualify as incompetence or misconduct. To prove this when Justice Chiudza Banda
granted an injunction over this mater, some MPs * comments were that be wo is
incompetent and must be added 1o the list of those wo be impeached. And indeed be has
now been summoned for impeachment. True, it is Parliament that is debating the matter
not Government. But the ruling party that has formed Government is in majority in
Parlinment. That majority could have been increased by the recent expulsion from
Parliament of the seven MPs, save that they are now back in Parlisment due to an
injunction.

Onee impeachiment debate is over the maner s put to a vote and therefore in the final
analysis, it may uliimately depend on the numbers and not necessarily on the evidence.
Omee a decision 1o impeach is made that resohstion and recommendarion is taken through
the Judicial service Commission to the President who may or may not approve the
impeachment.

Our worry Is that because of the suspicious circumstances in which this impeachmem
motion has been commenced, it has sent signals of fear in the minds of the judges
inchsling those not on the firing list, whatever the resuk of *his case.  Secondly, there is
n0 way the impeachment process will be fair as Parliament appear to have made 2
decision already. And we doubt if the three judges will be given a fair hearing as
demanded by the Constinution. %

Parliament has also called for the retirement of the Chief Justice on the grounds that he is
failing to control his judges. But the retirement of the Chief Justice is a Constitutional
matter that is not even debatable. Once he reaches retirement age he can be retired but he
should not be retired for 2 reason like this which is not 2 constrtutional reason.

7.  LET HISTORY NOT REPEAT ITSELF

Your Excellency and the nation should be reminded thar in 1967/1968 some High Court .
Judges in certain politically charged murder cases had ruled against Government and
scquitted the alleged murderers, These exrmed the concemned judges the
wrath of Dr. Hastings Kamuzu Banda. publically castigated the judges and said
he was not interssted in the technicalities of English legal svstem and that it is wrong for
an alleged murderer to be acquined on a legal technicality. He said he would prefer the

&



traditional village type of dispensing of justice and he branded all lawyers as liars
ufth:ujm_:lgesmd:pml&d.-

mmﬁehmudhihmtmmmwmmm:&uﬁdkﬁnml
Traditional Courts and the National Traditional Court of Appeal and thus created an
Judicial system parallel to the High Court system with no fusion at the top.
From then on all murder cases, reason cases and serious cases like rape, armed robbery,
et were o go to the Regional Traditional Courts. There were severe restrictions on the
appearance of legal practitioners in traditional courts. The chiefs who were sitting on
these conns were Traditional Authorities (TA's) who were laymen and with only a
magistrate as an advisor on the Bench. These took place in 1969/1970. What happenad
thereafter is well known 1o most Malawians. There was nothing but justice the Kangaroo
mmw:yudmnfﬂ:prmpﬂrkﬂhdmmmuyuhdhmmm

Kamuzu could remave any judge or transfer him at will Some of the present political
leaders were judges who were removed or transferred by Kamuzu under these powers.
There was no independence of the judiciary.

It was against that back ground that in 1993 Malawians said let us ensure that the
judiciary is truly independent and let us adhere 10 international norms of dispensing
justice. As a result the Regional Traditional Courss and the National Traditional Appeal
Court were abolished and the serious cases reverted 1o the High Coun system. Surely

we would not want a repeat of that dark history in whatever form it may be.

mhdmmmdhpmhgjwi:ehmrdmewﬂhﬂncmmm
Internationally accepred system of justice which is in accord with the Narural Law.
Where justice demands Government is wining the cases and in some cases the
Government is losing the cases. True, Government are not shouting at the judges as
Kamuzu did and they are not labeling the judges and lawyers as liars but the net result of
what Parliament is doing might be the same. Thar they have lost faith in the High Court
symmnfjuﬂ:udi:pmsdhyﬂrﬂunﬂuabkhdgunﬂwwkhmﬂlhﬂpl
1o all the judges that they should be deciding cases according to the will of Parliament
irrespective of what the correct interpretation of the law says. That could spell the ead to
the independence of the judiciary, which consequently mean the end of democracy.
Parliament has clearly crossed the boundaries of separation of powers and has entered the
exclusive domain of the Judiciary.

It is important that judges must not fear anything. They must not feel intimidated.
They must not be pressured in any way for economic considerations and must not feel
pressured for political favours. They must instead dispense justice without fear or favour
or ill will. 'What Parliament is doing is to intimidate the judges (not only the three judges
summoned for impeachment but all the judges). Malawians should guard against a retum,
10 the pre 1554 e

8. THEFUTURE :

We applaud the Judicial Service Commission for their request 1© Parfiament not to debate
the impeachment motion. They have taken a bold and justifiable move.

-



We are however gravely disappointed to learn thar when the Judicial Service Comrissio
asked Parfiament for more time in the interest of justice, Parliament has rejected tha
request and has voted to procesd with the motions in Parliament today with or without
the repont from the Judicial Service Commission,

We are also gravely disappointed to learn thar Parfiament has voted w proceed with the
debate on the motion notwithstanding that there is an injunction against it Parliament is
playing double standards because it has just complied with another court injunction (the
one for the fired seven MPs). The judge who granted that injunction has not been labeled
incompetent and has not been summoned for impeachment. This is clearly double
standards. We call upon Parliament to respect all decisions of the Judiciary and abide by
them not in a selective manner,

We are further worri® that more and more allegations continue 1o be added to the
motions for impeachment. How do the concerned judges prepare their defence? Some of
these allegations have nothing to do with incompetence or misconduet and are clearly an
abuse of the process.

We call upon Parliament 1o re-think the issue and ensure that whatever is done it should
be in the interes of upholding and defending the sancrity of the principle of the
independence bf the Judiciary and that there should not be any intimidation or pressure
on the judiciary in any form whatsoever for the sake of our young democracy.

We appeal to your Excellency to assure the judiciary of their independence, and that
should Parliament proceed to pass the motion of Impeachment, your Excellency should
not approve |t for the sake of democracy and judicial independence. You have thoss
powers Your Excellency under the Constitution.

We appeal to the judges of the High Court and the Justices of Appeal of the Supreme
Court to put behind this incident and get on with their noble and commendable job of
dispensing justice withow feer or Sxvour which they are doing in 2 commendable way,

Yours in the Service of the Lord

----------------------------- TR Ty awwa A

Right Rev. Dr. F.L. Chingota >:RH.Y.A.
Moderator-General Svnod i

Rev. M.J. Kadawati " Rev. D. Gunya g '

Moderator-Blantvre Svnod Generul Secretarv-Blantvre Svnod
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veqrnm C. Lcmmhnlm' Rev. Dr. W, R. Kawale
Moderator-Nkhoma Svaod Generul Secretarv- Nikhoma Svaod



