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The question of ‘military justice’ transcends the judicial sphere and goes
to the very heart of observance of the rule of law. In many countries,
military jurisdiction and the esprit de corps that has characterized it have
turned military courts into true instruments of military power that have
been wielded against civilian power. Military courts often remove
members of the armed forces and military institutions from the rule of
law and the scrutiny of society. The wellknown quatation from French
statesman Georges Clémenceau to the effect that "military justice is
to justice what military music is to music” reflects the enormous
controversy that military courts have always prompted.

The subject of military courts is vast and complex but also undoubtedly
vital for the administration of justice. If there is to be proper adminis-
tration of justice and full observance of the right to a fair trial and if
impunity for gross human rights violations is to be eradicated, it is
essential for military courts to be fairly and appropriately regulated in
accordance with international human rights law.
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Introduction

Let us be clear that, for human rights to have
true legal protection, it is not enough - on the
contrary, it is dangerous - simply to satisfy
formal legal requirements [and] maintain a
semblance of legal protection which reduces
vigilance and, what is more, only gives the
illusion of justice.

Dalmo De Abreu Dallari!

The administration of justice plays a vitally important role in the safeguarding
and protection of human rights. Having an independent and impartial judicia-
ry that is free from interference and pressure from the other branches of gov-
ernment and which can guarantee the due process of law is crucial for the
enjoyment and protection of human rights and a condition sine qua non for
observance of the rule of law. In the words of the Inter-American
Commission on Human Rights, “the independence of the judiciary is an
essential requisite for the practical observance of human rights”.2 The many
different international human rights instruments, whether they be conventions
or declarations, universal or regional, therefore contain numerous clauses
relating to the administration of justice. The existence of independent and
impartial courts and the observance of the norms of due process are basic
requirements for the proper administration of justice established under inter-
national human rights law.

1 Dalmo De Abreu Dallari, “Jurisdicciones nacionales y derechos humanos”, in
“Jornadas Internacionales contra la Impunidad, Comisién Internacional de Juristas y
Comisién Nacional Consultiva de Derechos Humanos de Francia, Geneva, 1993,
p-209. [Spanish original, free translation.]

2 The Situation of Human Rights in Cuba: Seventh Report, document of the
Organization of American States OEA/Ser.L/V/IL.61, doc. 29, rev. 1, 1983, p.67,
paragraph 2.
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The wellknown quotation from French statesman Georges Clémenceau to the
effect that “military justice is to justice what military music is to music”
reflects the enormous controversy that military courts have always prompted.
Many staunch defenders of military jurisdiction have traditionally brushed off
any criticisms of it by claiming that the arguments used against it are anti-
militarist. The question is not whether or not the existence of armies is justi-
fied. The crux of the matter is whether military justice can satisfy the
requirements laid down in general principles and international standards that
courts should be independent and impartial and guarantee due process as well
as compliance with the State’s international obligations with regard to human
rights.

The reality is that, on the whole, as far as ensuring that justice is dispensed
independently and impartially is concerned, military courts do not adhere to
general principles and international standards and their procedures are in
breach of due process. In many countries, so-called ‘military justice’ is orga-
nizationally and operationally dependent on the executive. Military judges are
often military personnel on active service who are subordinate to their respec-
tive commanders and subject to the principle of hierarchical obedience. The
actions of ‘military justice’ are all too often responsible for numerous injus-
tices and denying human rights. Whether military courts can observe the right
to be tried and judged by an independent and impartial tribunal with full
respect for judicial guarantees remains open to question. Military courts are
often used to try civilians. On that subject, the United Nations Special
Rapporteur on the independence of judges and lawyers concluded that “inter-
national law is developing a consensus as to the need to restrict drastically, or
even prohibit, that practice”.? In some countries, military courts try juveniles
under 18 years of age. The right to conscientious objection to military service
is often undermined, if not violated, as a result of the actions of ‘military
justice’. In many countries, domestic legislation allows military courts to
have such broad powers that any offence committed by a member of the mili-
tary falls to their jurisdiction so that military privilege becomes a true class
privilege.

The question of ‘military justice’ transcends the judicial sphere and goes to
the very heart of observance of the rule of law. In many countries, military
jurisdiction and the esprit de corps that has characterized it have turned mili-
tary courts into true instruments of military power that have been wielded
against civilian power. Military courts often remove members of the armed
forces and military institutions from the rule of law and the scrutiny of soci-
ety. In numerous countries, ‘military justice’ suffers from the same lack of

3 United Nations document E/CN.4/1998/39/Add. 1, paragraph 78.
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transparency as the military institutions. In 1979, Judge Advocate General
John Gilissen noted that in several countries “the issue of military justice is
shrouded in the secrecy that enshrouds the whole military organization”.*
This is still very much the case in several countries.

The administration of justice by military courts has been a matter of concern
for the international systems of human rights protection. Early on in their
existence, several United Nations mechanisms expressed their concern about
‘military justice’. For example, it is worth highlighting the work done by the
Committee set up under the auspices of the Commission on Human Rights on
the right of every individual not to be subjected to arbitrary arrest, detention
or exile (1956-1962). In its final report, when noting the practice of granting
military courts jurisdiction over civilians in times of emergency, the
Committee recommended that the prison sentences imposed by such courts
should conform to ordinary criminal procedures and that detainees should
have the right to be tried by ordinary courts.’> Later on, the Sub-Commission
on Prevention of Discrimination and Protection of Minorities commissioned
a study into the question of equality in the administration of justice. In his
final report in 1969, the Special Rapporteur in charge of the study,
Mr. Mohammed Ahmed Abu Rannat, recommended that civilians accused of
political offences should not be tried by military courts and that members of
the military responsible for ordinary offences should be tried by the ordinary
criminal courts.® More recently, in 1999, the Inter-American Court of Human
Rights stated that “[w]hen a military court takes jurisdiction over a matter that
regular courts should hear, the individual’s right to a hearing by a competent,
independent and impartial tribunal previously established by law and, a
fortiori, his right to due process are violated. That right to due process, in
turn, is intimately linked to the very right of access to the courts”.’

But one of the practices which has aroused greatest concern and criticism has
been the use of military jurisdiction to try members of the armed forces and
police who have committed gross human rights violations amounting to
crimes. Experience has shown that this practice is one of the greatest sources

4 John Gilissen, «Evolution actuelle de la justice militaire - Rapport général», in
Huitiéme Congres International, Ankara, 11-15 octobre 1979, L’Evolution actuelle de
la justice militaire , Recueils de la Société internationale de droit pénal militaire et de
droit de la guerre, VIII, Volume 1, Brussels, 1981, p. 28 [French original, free transla-
tion.]

5 United Nations document E/CN.4/826/Rev.1, 1962, paragraphs 786 and 787.

United Nations document E/CN.4/Sub.2/296, 10 June 1969, paragraphs 538 and 552.

7  Inter-American Court of Human Rights, Judgment dated 30 May 1999, Case of
Castillo Petruzzi and others v. Peru, in Series C: Decisions and Judgments No. 52,
paragraph 128.

[=)}



12 Military Jurisdiction and International Law

of impunity in the world. In cases of extrajudicial execution, torture and
enforced disappearance of civilians committed by members of the military or
police, military courts deny the victims and their relatives the right to an
effective remedy and the right to know the truth. This constitutes a breach of
the State’s obligation to investigate, punish and provide reparation for gross
human rights violations. For several decades the international community has
been expressing its concern about this practice and stressing the need for the
ordinary courts to try such offences and bring the perpetrators to justice. For
example, it is worth mentioning the Meeting of Experts held in 1979, in
preparation for the IV United Nations Congress on Crime Prevention and
Treatment of Offenders held in 1981, which pointed to the need to retain
civilian jurisdiction for the punishment of abuses of power. The human rights
treaty bodies and mechanisms of the United Nations Commission on Human
Rights, as well as the Inter-American Court and Commission on Human
Rights, have unanimously found this practice to be incompatible with interna-
tional human rights law. They have also taken the view that gross human
rights violations - such as extrajudicial executions, torture and enforced dis-
appearance - carried out by members of the military or police cannot be con-
sidered to be military offences, service-related acts or offences committed in
the line of duty (delitos de funcion). As Dalmo De Abreu Dallari pointed out,
“there is no valid reason, from the moral or legal point of view, to remove
from the jurisdiction of the ordinary courts a member of the military who has
committed an offence defined as such under ordinary criminal legislation”.®
This study does not try to address all the questions raised as a result of the
administration of justice by military courts. It focuses on the practice of using
military courts to try members of the military or police who have carried out,
or aided and abetted the carrying out of, human rights violations. There has
certainly been a lack of regulation on this issue on the part of international
human rights instruments. So far only two instruments contain specific
restrictions on military jurisdiction with regard to gross human rights viola-
tions. They are the United Nations Declaration on the Protection of All
Persons from Enforced Disappearance and the Inter-American Convention on
Forced Disappearance of Persons. However, the issue should be approached
from the perspective of whether or not military jurisdiction is compatible
with the obligations incumbent under international human rights law with
regard to both the administration of justice and gross violations of human
rights. The gap in terms of regulation has also been filled by the jurispru-
dence and doctrine developed by the bodies and mechanisms of the inter-
governmental human rights systems.

8  Dalmo De Abreu Dallari, op. cit., p. 213.



Introduction 13

Military jurisdiction exists in many States. Some countries even place mem-
bers of their police forces under the jurisdiction of military courts or have
special courts (police jurisdiction) for these public servants. However, the
idea that “where there is an army, there is military justice” is not true and an
increasing number of countries with military forces have abolished military
jurisdiction either completely or at least in peacetime. It is often said that
‘military justice’ has been with us ever since armies came into being but, in
the light of developments in historical research, this assertion does not appear
to be quite correct. Looked at from the point of view of domestic legislation,
military jurisdiction as an institution presents a rich and heterogeneous
panorama. In terms of personal, territorial, temporal and subject-matter juris-
diction, national legislation regulates military justice in a wide variety of
ways. Military jurisdiction varies in terms of functions, composition and
operation from one country to another. The position of military courts within
the structures of the state and their relationship to the judiciary also vary.

The study is divided into two main parts. Part I looks at military jurisdiction
in the light of international human rights law. It examines whether the prac-
tice of trying members of the military and police who have perpetrated or
aided and abetted the carrying out of gross human rights violations in military
courts is compatible with the requirements of international human rights law
(Section I, Part I). It also gives a systematic description of the jurisprudence
and doctrine developed by the various universal and regional systems of
human rights protection (Section II, Part I). Part II looks at how different
countries regulate military jurisdiction through their domestic legislation.
First of all, it examines certain aspects of constitutional regulation and trends
in the evolution of ‘military justice’ (Section I, Part II). Secondly, it looks at
the history and current situation of several national ‘military justice’ systems
(Section II, Part II).

The subject of military courts is vast and complex but also undoubtedly vital
for the administration of justice. If there is to be proper administration of jus-
tice and full observance of the right to a fair trial and if impunity for gross
human rights violations is to be eradicated, it is essential for military courts to
be fairly and appropriately regulated in accordance with international human
rights law. In this sense the growing number of countries in which military
jurisdiction is being reformed is encouraging. Many countries have abolished
military courts in peacetime. Other countries have introduced safeguards into
their constitutions or legislation in order to ensure that gross human rights
violations and the trial of civilians are removed from military jurisdiction.
Several countries have amended their laws to ensure that members of the mil-
itary who commit military offences enjoy the safeguards that are necessary
for a fair trial. Lastly, it is important to mention the work being done on the
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question of the administration of justice through military tribunals by the
United Nations Sub-Commission on Promotion and Protection of Human
Rights which is expected to conclude with the drafting of international stan-
dards on military jurisdiction.

Lastly, the author would like to thank Amanda Roelofsen for her contribution
to the research on military courts in the United States of America and the
United Kingdom as well as on the jurisprudence of the European Court of
Human Rights. The author would also like to give special thanks to Sergio
Polifroni, a lawyer working with the International Commission of Jurists, for
the constant and invaluable help he has provided in the carrying out of this
study.

Federico Andreu-Guzman
Senior Legal Adviser
International Commission of Jurists
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Section |

The General Framework

1. International Law and Military Jurisdiction

With the exception of the Declaration on the Protection of All Persons from
Enforced Disappearance and the Inter-American Convention on Forced
Disappearance of Persons, there are no specific norms, of either a treaty-
based or declaratory nature, within international human rights law relating to
military offences, military jurisdiction or military “justice”. Other fields of
international law do contain provisions on military jurisdiction, most of them
relating to aspects of international, military! or judicial cooperation, or extra-
dition. In the case of extradition, several treaties talk about the notion of a
“purely military offence”? or “essentially military crimes”> while others talk
about “offences under military law which are not offences under ordinary
criminal law”.* While in multi-lateral treaties extradition does not apply in
principle to military offences’, this principle has become somewhat tempered

1 For example, the London Convention of 19 June 1951 between the Parties to the
North Atlantic Treaty regarding the Status of their Forces.

2 For example, article 3 of the Extradition Convention adopted in Montevideo in 1933,
article 7.1 (c) of the European Convention on the Supervision of Conditionally
Sentenced or Conditionally Released Offenders, article 11 (d) of the European
Convention on the Transfer of Proceedings in Criminal Matters, and article 6 (b) of
the European Convention on the International Validity of Criminal Judgements.

3 For example, Article 20 of the Treaty on International Law, adopted in Montevideo in
1940.

4 Article 4 of the 1957 European Convention on Extradition. The United Nations
Model Treaty on Extradition (article 3 (c)) contains a similar clause. It is also worth
mentioning the 1940 Montevideo Treaty on International Law, article 20 of which
refers to «essentially military offences, exclusive of those governed by the common
law».

5  For example, the 1957 European Convention on Extradition, the United Nations
Model Treaty on Extradition and the 1940 Montevideo Treaty on International Law.
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with the emergence of a large number of bilateral® and multi-lateral” treaties
which include military offences on the list of extraditable offences. The same
can be said for judicial cooperation where all texts remit to domestic legisla-
tion whenever the treaty in question does not define what is to be understood
by a “military offence”.8

The starting point for addressing the practice of trying military or police per-
sonnel who have committed human rights violations in military courts should
therefore be the international principles and standards which apply to the
international obligations States have with regard to human rights matters.
This means analyzing military jurisdiction in the light of their international
obligations with regard to the administration of justice as well as the obliga-
tions which come into play whenever human rights are violated. The latter
concern the State’s legal duty to investigate human rights violations, bring to
trial and punish the perpetrators, award compensation and provide the victims
and their families with an effective remedy and the right to know the truth.
Overall these obligations with which the State must comply where human
rights are concerned constitute what jurisprudence and doctrine call the
State’s duty of guarantee. There is therefore a direct correlation between, on
the one hand, the phenomenon of military jurisdiction and human rights vio-
lations committed by members of the military and police and, on the other,
the principles, norms and standards relating to the right to a fair trial by an
independent and impartial court, the right to judicial protection and an effec-
tive remedy, the obligation to prosecute and punish those responsible for
human rights violations, the rights of the victims of human rights violations,
especially the right to reparation and the right to know the truth, and the
impunity of those responsible for human rights violations.

The issue of military jurisdiction and human rights violations also pertains to
the criminal sphere and therefore the notion of “gross human rights viola-
tions”. Under international law, torture, summary, extra-legal or arbitrary
executions and enforced disappearances, among others, are deemed to be

6  André Huet and Renée Koering-Joulin, Droit pénal international, Presses universi-
taires de France, Paris, 1993, p.365.

7  For example, the Caracas Agreement on Extradition, adopted by Ecuador, Bolivia,
Peru, Colombia and Venezuela in 1911, article 2.22 (e) of which lists desertion from
the Navy or Army while at sea as an extraditable offence.

8 In some treaties such referral is implicit while in others it is explicit. For example,
Article 20 of the 1940 Montevideo Treaty on International Penal Law expressly
remits to domestic law and states that “the determination of the character of the
offences involved appertains exclusively to the authorities of the requested State”.
Article 4 of the 1933 Montevideo Convention on Extradition contains an identical
clause.
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gross human rights violations. The United Nations General Assembly has
repeatedly pointed out that extrajudicial, summary or arbitrary executions and
torture constitute gross human rights violations.” The Declaration on the
Protection of All Persons from Enforced Disappearance reiterates that
enforced disappearance is a gross human rights violation.!? The jurisprudence
developed by international human rights protection bodies is in agreement on
this issue. The United Nations Human Rights Committee has repeatedly stat-
ed that torture, extrajudicial execution and enforced disappearance constitute
gross human rights violations.!! Doctrine also concurs with this, even though
it has indiscriminately used “blatant” or “flagrant” as synonyms for “gross”.
For example, the conclusions of the 1992 “Maastricht Seminar on the Right
to Restitution, Compensation and Rehabilitation for Victims of Gross
Violations of Human Rights and Fundamental Freedoms” state that “the
notion of gross violations of human rights and fundamental freedoms includes
at least the following practices: genocide, slavery and slavery-like practices,
summary or arbitrary executions, torture, disappearances, arbitrary and pro-
longed detention, and systematic discrimination.”2

One of the criteria for determining whether violations can be deemed to be
gross is whether or not the human rights in question are non-derogable. For
example, the Inter-American Court of Human Rights stated that “[acts] such

9  See, for example, Resolutions N° 53/147 of 9 December 1998 on “extrajudicial, sum-
mary or arbitrary executions” and N° 55/89 of 22 February 2001 on “torture and other
cruel, inhuman or degrading treatment”. For several decades, numerous United
Nations bodies have been making similar rulings. For example, with regard to torture,
the Sub-Commission on Prevention of Discrimination and Protection of Minorities in
its Resolution 7 (XXVII) of 20 August 1974.

10 Article 1 (1) of the Declaration on the Protection of All Persons from Enforced
Disappearance.

11 See, for example, the decision dated 29 March 1982, Communication N° 30/1978, in
the case of Bleier Lewhoff and Valiiio de Bleier v. Uruguay; the decision dated 31
March 1982, Communication N° 45/1979, in the case of Pedro Pablo Carmargo v.
Colombia; and the Concluding Observations of the Human Rights Committee -
Burundi of 3 August 1994, in United Nations document CCPR/C/79/Add.41, para-
graph 9. Mr Theo van Boven, Special Rapporteur on the United Nations Sub-
Commission on Prevention of Discrimination and Protection of Minorities also
described them in this way when developing the draft basic principles and guidelines
on the right to reparation for victims of gross violations of human rights and interna-
tional humanitarian law (See United Nations documents E/CN.4/1997/104,
E/CN.4/Sub.2/1996/17 and E/CN.4/Sub.2/1993/8).

12 Maastricht Seminar on the Right to Restitution, Compensation and Rehabilitation for
Victims of Gross Violations of Human Rights and Fundamental Freedoms, held at the
Netherlands Institute of Human Rights - Studie-en Informatiecentrum Menserecten,

(SIM), Seminar on the Right to Restitution. Compensation and Rehabilitation for

Victims of Gross Violations of Human Rights and Fundamental Freedoms, University
of Limburg, Maastrich, special SIM publication, N° 12, p. 17.
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as torture, summary, extra-legal or arbitrary executions and forced disappear-
ances, all of which are prohibited since they contravene non-derogable rights
recognized by international human rights law”!3 were gross violations of
human rights. As stressed by the Human Rights Committee in General
Comment N° 29, “States parties may in no circumstances invoke article 4 of
the [International] Covenant [on Civil and Political Rights] as justification for
acting in violation of humanitarian law or peremptory norms of international
law, for instance by taking hostages, by imposing collective punishments,
through arbitrary deprivations of liberty or by deviating from fundamental
principles of fair trial, including the presumption of innocence”!4. In the
same Comment, the Committee pointed out that under no circumstances can
acts such as abduction, unacknowledged detention, deportation or forcible
transfer of population without grounds permitted under international law, or
advocacy of national, racial or religious hatred that would constitute incite-
ment to discrimination, hostility or violence, be committed.!> Given that they
involve non-derogable human rights, such acts constitute gross violations of
human rights and must therefore be prosecuted and punished in a court of
law.

2. The State’s Duty of Guarantee

In the international sphere, from the moment that the human being was
deemed to be a “legal person, endowed with the capacity to have rights and to
make use of them before the authorities”!®, the notion that a duty of guaran-
tee was incumbent on the State — as a full international legal person — began
to emerge. Dating back to the precedents set by the Treaty of Los Olivos in
1660 and later on the various conventions agreed between States in order to
protect their subjects when on foreign territory,!” each human being is nowa-
days recognized under international law as a legal person!8. In the branch of

13 Inter-American Court of Human Rights, Judgment of 14 March 2001, Case of Barrios
Altos (Chumbipuma Aguirre and others v. Peru), paragraph 41.

14 General Comment N° 29, “States of Emergency (Article 4)”, adopted on 24 July 2001
during the 1950th meeting, paragraph 11.

15 1Ibid., paragraph 13 (b), (d) and (e).

16 Loschack, D., «Mutation des droits de I’homme et mutation du droit», in Revue inter-
disciplinaire de droit comparé, Vol. 13, p.55, 1984. [French original, free translation.]

17 These kinds of treaties gave rise to what is known today as diplomatic protection.

18 Permanent International Court of Justice, Judgment of 3 March 1928, on the matter
relating to the Competence of the Dantzig Tribunals, Series B. N° 15, p. 17.
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international law that deals with human rights, the individual is the quintes-
sential legal person in respect of whom the State has legal obligations of an
international nature as well as an acknowledged, though limited, ability to
take action at an international level.!” One of the precedents which have
made it possible for the individual to act as a legal person at the international
level, from the Americas, was the Washington Convention of 20 December
1907, which led to the setting up of the short-lived Central American Court of
Justice. International human rights law recognizes that individuals have rights
and at the same time places “correlative obligations on States”20. According
to the International Court of Justice, this relationship is not subject to the
principle of reciprocity as is usually the case in international law.2! In the
view of the European Commission of Human Rights, this is due to the essen-
tially objective nature of human rights: “the obligations to which the States
parties have subscribed in the [European] Convention [on Human Rights] are
of an essentially objective nature in that they seek to protect the fundamental
rights of individuals against transgressions on the part of the States parties
rather than to establish subjective rights between States parties.”?2 The pur-
pose of human rights treaties, as the Inter-American Court of Human Rights
has pointed out, is “to guarantee the enjoyment of individual human beings of
those ri2g3hts and freedoms rather than to establish reciprocal relations between
States” <.

Broadly speaking, international human rights law places two types of obliga-
tion on the State: firstly, the duty to refrain from violating human rights and,
secondly, the duty to guarantee that those same rights are respected. The first
comprises that set of obligations which is directly connected with the State’s
duty to refrain from violating human rights (whether by act or omission) and
which also involves ensuring that, by adopting the necessary measures, such
rights are actively enjoyed. The second, on the other hand, concerns the

19  Sudre, Frédéric, Droit international et européen des droits de I’homme, Presses uni-
versitaires de France, Paris 1989, paragraph 45 and following.

20 Dupuy, Pierre-Marie, Droit international public, Ed. Dalloz, Paris 1992, paragraph
193. [French original, free translation.]

21 International Court of Justice, Advisory Opinion of 21 June 1971, “Legal
Consequences for States of the Continued Presence of South Africa in Namibia
(South West Africa) notwithstanding Security Council Resolution 276 (1970) (1970-
1971)”, in Recueil des arréts, avis consultatifs et ordonnances, p. 55, paragraph 122.

22 European Commission of Human Rights, Communication No 788/60, Anuario de la
Comisién Europea de Derechos Humanos, volume 4, p. 139 and following. [French
original, free translation.]

23 Inter-American Court of Human Rights, Advisory Opinion OC-1/82, 24 September
1982, “Other Treaties” Subject to the Consultative Jurisdiction of the Court, in
Series A: Judgments and Opinions - N°1, paragraph 24.
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State’s obligation to prevent violations, investigate them, bring to justice and
punish their perpetrators and provide reparation for any damage caused. The
State therefore takes on a legal role as the garantor of human rights and, as
such, has a fundamental obligation to protect and safeguard those rights. It is
on this basis that jurisprudence and doctrine have developed the concept of a
duty of guarantee as the core notion on which the State’s legal role with
regard to human rights is founded. The legal relationship between individual
and State, as far as human rights are concerned, is a complex one in which
the former is the holder of the right and the latter the holder of the obliga-
tions. The State is legally bound to refrain from violating the rights of the
individual, to ensure that, by adopting the necessary measures, such rights
can be actively enjoyed and to safeguard those same rights, which means that
it must prevent violations from occurring, investigate them, punish those
responsible and provide reparation for any damage caused. The State is there-
fore placed in the legal position of being the guarantor of human rights and,
as such, has a fundamental obligation to protect and safeguard those rights.
Consequently, the State is the guarantor that individuals will be able to fully
enjoy those rights and as such must comply with its international obligations,
whether they be treaty-based or customary.

The notion of a duty of guarantee has become an essential referent for the
human rights monitoring work carried out by United Nations missions in dif-
ferent countries of the world. For example, the United Nations Observer
Mission in El Salvador (ONUSAL) summarized the duty of guarantee as a set
of “obligations to guarantee or protect human rights... consist[ing] of the
duty to prevent conduct that is against the law and, should it occur, to investi-
gate it, bring to justice and punish those responsible and compensate the vic-
tims”24. The jurisprudence developed by international human rights tribunals
as well as by quasi-jurisdictional human rights bodies, such as the United
Nations Human Rights Committee and the Inter-American Commission on
Human Rights, concurs in seeing this duty of guarantee as consisting of five
basic obligations which the State must honour: the obligation to investigate,
the obligation to bring to justice and punish those responsible, the obligation
to provide an effective remedy for the victims of human rights violations, the
obligation to provide fair and adequate compensation to the victims and their
relatives, and the obligation to establish the truth about what happened.

24 United Nations Observer Mission in El Salvador, ONUSAL, Report of 19 February
1992, United Nations document A/46/876 S/23580, paragraph 28. [Spanish original,
free translation]
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This duty of guarantee is founded on both international customary law and
international treaty law. It is a feature which has been expressly enshrined in
several human rights treaties: the International Covenant on Civil and
Political Rights (article 2) and the Convention against Torture and Other
Cruel, Inhuman and Degrading Treatment or Punishment, the International
Convention on the Elimination of All Forms of Racial Discrimination (article
6), the Convention on the Elimination of All Forms of Discrimination against
Women (article 2 (c)), the American Convention on Human Rights (article 1,
1), the Inter-American Convention on Forced Disappearance of Persons (arti-
cle 1), the Inter-American Convention to Prevent and Punish Torture (article
1), and the African Charter on Human and Peoples’ Rights (article 1), among
others. This duty is also reiterated in declaratory texts such as the Declaration
on the Protection of All Persons from Enforced Disappearance and the
Principles on the Effective Prevention and Investigation of Extra-Legal,
Arbitrary and Summary Executions.?

In its analysis of article 1 (1) of the American Convention on Human Rights,
the Inter-American Court of Human Rights pointed out that States parties
have contracted a general obligation to protect, respect and guarantee each
and every one of the rights enshrined in the American Convention and that
therefore: “the States must prevent, investigate and punish any violation of
the rights recognized by the Convention and, moreover, if possible attempt to
restore the right violated and provide compensation as warranted for damages
resulting from the violation... [In addition,] [t]he State has a legal duty to
take reasonable steps to prevent human rights violations and to use the means
at its disposal to carry out a serious investigation of violations committed
within its jurisdiction, to identify those responsible, to impose the appropriate
punishment and to ensure the victim adequate compensation”.26

The Inter-American Commission on Human Rights has also deemed the duty
of guarantee to be an essential element of human rights protection: “In other
words, the States have a duty to respect and to guarantee the fundamental
rights. These duties of the States, to respect and to guarantee, form the corner-
stone of the international protection system since they comprise the States’
international commitment to limit the exercise of their power, and even of
their sovereignty, vis-a-vis the fundamental rights and freedoms of the indi-
vidual. The duty to respect entails that the States must ensure the effective-
ness of all the rights contained in the Convention by means of a legal,

25 United Nations General Assembly, Resolution 44/162 of 15 December 1989.
26 Inter-American Court of Human Rights, Judgment of 29 July 1988, Veldzquez

Rodriguez Case, in Series C: Decisions and Judgments, N° 4, paragraphs 166 and
174.
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political and institutional system appropriate for such purposes. The duty to
guarantee, for its part, entails that the States must ensure the effectiveness of
the fundamental rights by ensuring that the specific legal means of protection
are adequate either for preventing violations or else for reestablishing said
rights and for compensating victims or their families in cases of abuse or mis-
use of power. These obligations of the States are related to the duty to adopt
such domestic legislative provisions as may be necessary to ensure exercise
of the rights specified in the Convention (Article 2). As a corollary to these
provisions, there is the duty to prevent violations and the duty to investigate
any thatZ(;ccur since both are obligations involving the responsibility of the
States”.

The obligations which go to make up the duty of guarantee are, by their very
nature, complementary and are not alternatives or substitutes for each other.
For example, the United Nations Special Rapporteur on extrajudicial,
summary or arbitrary executions considered that: “Governments are obliged
under international law to carry out exhaustive and impartial investigations
into allegations of violations of the right to life, to identify, bring to justice
and punish their perpetrators, to grant compensation to the victims or their
families, and to take effective measures to avoid future recurrence of such
violations. The first two components of this fourfold obligation constitute in
themselves the most effective deterrent for the prevention of human rights
violations [...] The recognition of the right of victims or their families to
receive adequate compensation is both a recognition of the State’s responsi-
bility for the acts of its organs and an expression of respect for the human
being. Granting compensation presupposes compliance with the obligation to
carry out an investigation into allegations of human rights abuses with a view
to identifying and prosecuting their perpetrators. Financial or other compen-
sation provided to the victims or their families before such investigations are
initiated or concluded, however, does not exempt Governments from this
obligation” 28

The obligations that go to make up the duty of guarantee are clearly interde-
pendent. For example, the obligation to bring to justice and punish those
responsible for human rights violations is closely related to the obligation to
investigate the facts. Nevertheless, as Juan Méndez has pointed out, “it is not
possible for the State to choose which of these obligations it should fulfill”.2?

27 Report N° 1/96, Case 10,559, Chumbivilcas (Peru), 1 March 1996.

28 United Nations document E/CN.4/1994/7, paragraphs 688 and 711.

29 Méndez, Juan, «Derecho a la Verdad frente a las graves violaciones a los derechos
humanos», in La aplicacion de los tratados de derechos humanos por los tribunales
locales, CELS, compiled by Martin Abregu - Christian Courtis, Editores del Puerto
s.r.1, Buenos Aires, 1997, p. 526. [Spanish original, free translation]
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There are no subsidiary or conditional obligations. The fact that each of them
can be discharged separately does not therefore mean that the State is not
obliged to comply with each and every one of them. The Inter-American
Commission on Human Rights has stated on many occasions that the granting
of compensation to victims or their relatives and the establishment of “Truth
Commissions” do not in any way relieve the State of its obligation to bring
those responsible for human rights violations to justice and to ensure that they
are punished.30 In the case of Chile, the Inter-American Commission on
Human Rights specifically stated that: “The Government’s recognition of
responsibility, its partial investigation of the facts and its subsequent payment
of compensation are not enough, in themselves, to fulfil its obligations under
the Convention. According to the provisions of Article 1.1, the State has the
obligation to investigate all violations that have been committed within its
jurisdiction, for the purpose of identifying the persons responsible, imposing
appropriate punishment on them, and ensuring adequate reparations for the
victim.”3! In the case of El Salvador, the Inter-American Commission on
Human Rights pointed out that, despite the important role played by the Truth
Commission in establishing the facts regarding the most serious violations
and in promoting national reconciliation, the institution of this type of com-
mission: “[cannot] be accepted as a substitute for the State’s obligation,
which cannot be delegated, to investigate violations committed within its
jurisdiction, and to identify those responsible, punish them, and ensure ade-
quate compensation for the victim [...] all within the overriding need to com-
bat impunity”.32 The autonomous nature of each of the obligations that
comprise the duty of guarantee has also been taken up by the Inter-American
Court of Human Rights. The Court has stated that, even though a victim of
human rights violations may choose not to accept the compensation due to
him or her, this does not relieve the State of its obligation to investigate the
facts and ensure that the perpetrators are brought to justice and punished. The
Inter-American Court of Human Rights considered that: “even though the
aggrieved party may pardon the author of the violation of his human rights,
the State is nonetheless obliged to sanction said author... The State’s obliga-
tion to investigate the facts and punish those responsible does not erase the

30 Inter-American Commission on Human Rights, Report N° 28/92, Cases 10,147,
10,181, 10,240, 10,262, 10,309 and 10,311 (Argentina), 2 October 1992, paragraph
52.

31 Inter-American Commission on Human Rights, Report N° 36/96, Case 10,843
(Chile), 15 October 1996, paragraph 77. See also Inter-American Commission on
Human Rights, Report N° 34/96, Cases 11,228, 11,229, 11,231 and 11,282 (Chile),
15 October 1996, paragraph 76; and Report N° 25/98, Cases 11,505, 11,532, 11,541,
11,546, 11,549, 11,569, 11,572, 11,573, 11,583, 11,585, 11,595, 11,652, 11,657,
11,675 and 11,705 (Chile), 7 April 1998, paragraph 50.

32 Inter-American Commission on Human Rights, Report N 136/99, Case 10,488,
Ignacio Ellacuria S.J. and others (El Salvador), 22 December 1999, paragraph 230.



26 Military Jurisdiction and International Law

consequences of the unlawful act in the affected person. Instead, the purpose
of that obligation is that every State Party ensure, within its legal system, the
rights and freedoms recognized in the Convention”.33

A State does not only become internationally accountable when, through the
active participation or negligence of its agents, it infringes a right of an indi-
vidual but also when it fails to take appropriate action to investigate the facts,
curb any criminal behaviour and compensate the victims and their relatives.
Therefore, when a State breaches its duty of guarantee or fails to exercise it, it
is answerable at an international level. This principle was established early on
in international law, one of the first precedents set on the matter in jurispru-
dence being the judgment handed down by Professor Max Huber on 1 May
1925 concerning British claims for damages caused to British subjects in the
Spanish part of Morocco.?* So, as noted by the United Nations Observer
Mission in El Salvador, failure to observe this duty of guarantee is not limited
solely to the preventive aspects: “State responsibility can ensue not only as a
result of a lack of vigilance in preventing harmful acts from occurring but
also as a result of a lack of diligence in criminally prosecuting those responsi-
ble for them and in enforcing the required civil penalties” 3>

3. The Administration of Justice

As pointed out by Param Cumaraswamy, the United Nations Special
Rapporteur on the independence of judges and lawyers, “the requirements of
independent and impartial justice are universal and are rooted in both natural
and positive law. At the international level, the sources of this law are to be
found in conventional undertakings, customary obligations and general prin-
ciples of law. [...] the underlying concepts of judicial independence and
impartiality [...] are ‘general principles of law recognized by civilized
nations’ in the sense of Article 38 (1) (c) of the Statute of the International
Court of Justice”.36 The Special Rapporteur went on to conclude that the
overall conception of justice embodied in the Charter and the work of the
United Nations includes respect for human rights and is conditional on judi-
cial independence and impartiality as a means of ensuring that the rights of
the human person are protected.

33 Inter-American Court of Human Rights, Judgment of 27 August 1998, Garrido and
Baigorria Case (Reparations), paragraph 72.

34 United Nations, Recueil de sentences arbitrales, vol. II, pp. 615 to 742.

35 ONUSAL, op. cit., paragraph 29. [Spanish original, free translation.]

36 United Nations document E/CN.4/1995/39, paragraphs 32 and 34.
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For his part, Professor Singhvi, a United Nations expert who has carried out
several studies into judicial independence and impartiality, concluded that:
“Historical analysis and contemporary profiles of the judicial functions and
the machinery of justice shows the worldwide recognition of the distinctive
role of the judiciary. The principles of impartiality and independence are the
hallmarks of the rationale and the legitimacy of the judicial function in every
State. The concepts of the impartiality and independence of the judiciary pos-
tulate individual attributes as well as institutional conditions. These are not
mere vague nebulous ideas but fairly precise concepts in municipal and inter-
national law. Their absence leads to a denial of justice and makes the credibil-
ity of the judicial process dubious. It needs to be stressed that impartiality and
independence of the judiciary is more a human right of the consumers of jus-
tice than a privilege of the judiciary for its own sake.”>

International human rights instruments specify how justice is to be adminis-
tered and under what conditions. The notions of an independent and impartial
tribunal, due process of law and the existence of judicial guarantees are
essential components. As pointed out by the United Nations General
Assembly, an independent and impartial judiciary and an independent legal
profession are essential pre-requisites for the protection of human rights and
to ensure that there is no discrimination in the administration of justice.’® At
the universal level, it is worth highlighting articles 10 and 11 of the Universal
Declaration of Human Rights, articles 2, 14 and 26 of the International
Covenant on Civil and Political Rights, article 5 (a) of the International
Convention on All Forms of Racial Discrimination, and article 37 of the
Convention on the Rights of the Child. Several declaratory instruments are
also worth mentioning: the Basic Principles on the Independence of the
Judiciary,? the Basic Principles on the Role of Lawyers, and the Guidelines
on the Role of Prosecutors. At a regional level, the following are worthy of
note: article 6 of the European Convention on Human Rights, articles 47 and
48 of the Charter of Fundamental Rights of the European Union, articles
XVII and XXVI of the American Declaration on the Rights and Duties of
Man, articles 8 and 25 of the American Convention on Human Rights, and
articles 7 and 26 of the African Charter on Human and People’s Rights.

For justice to be administered properly, it is a sine qua non condition that the
judiciary be independent from the other branches of public authority. This
was emphasized by the Special Rapporteur on the Independence of Judges

37 United Nations document E/CN.4/Sub.2/1985/18, paragraph 75.
38 Resolution 46/120 of 17 December 1991.

39 Confirmed by the United Nations General Assembly in resolutions Nos. 40/32 of 29
November 1985 and 40/146 of 13 December 1985.
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and Lawyers when he pointed out that “the principle of the separation of
powers, [...] is the bedrock upon which the requirements of judicial indepen-
dence and impartiality are founded. Understanding of, and respect for, the
principle of the separation of powers is a sine qua non for a democratic State
[...]7.40 In General Comment 13, the Human Rights Committee also consid-
ered that the notion of “competence, impartiality and independence of the
judiciary... [as] established by law” [article 14 (1) of the Covenant] raised
issues about “the actual independence of the judiciary from the executive
branch and the legislative.”*! The existence of an independent judiciary, free
from interference from the other public authorities, is intrinsic to the rule of
law. On several occasions, the Human Rights Committee has stressed the
need for all States parties to the International Covenant on Civil and Political
Rights to ensure that the executive, legislative and judicial authorities of the
State are effectively separated, that the armed forces are truly subordinate to
the civilian authorities, that there is an independent and impartial judiciary,
and that the rule of law and the principle of legality obtain. In General
Comment N° 29, the Human Rights Committee recalled that the principle of
legality and the rule of law are inherent to the International Covenant on Civil
and Political Rights.*? The Human Rights Committee has, on numerous occa-
sions, recommended that States adopt legislation and measures to ensure that
there is a clear distinction between the executive and the judiciary so that the
forrzlg,r cannot intervene in matters for which the legal system is responsi-
ble.

Military jurisdiction is often used as a means of escaping the control of the
civilian authorities and of consolidating the military as a power within soci-
ety, as well as a tool through which the military authorities can exert
supremacy over civilians. The Human Rights Committee has repeatedly stat-
ed that States must take steps to ensure that military forces are subject to
civilian authority.** For its part, the General Assembly of the Organization of

40 United Nations document E/CN.4/1995/39, paragraph 55.

41 General Comment 13, paragraph 3, of United Nations document HRI/GEN/1/Rev.1.

42 United Nations document CCPR/C/21/Rev.1/Add.11, paragraph 16.

43 Concluding Observations - Romania, 28 July 1999, United Nations document
CCPR/C/79/Add.111, paragraph 10. See also Concluding Observations - Peru, 15
November 2000, United Nations document CCPR/CO/70/PER, paragraph 10;
Concluding Observations - El Salvador, op. cit., paragraph 15; Concluding
Observations - Tunisia, United Nations document CCPR/C/79/Add.43, 10 November
1994, paragraph 14; and Concluding Observations - Nepal, 10 November 1994,
United Nations document CCPR/C/79/Add.42, paragraph 18.

44  Concluding Observations - Romania, op. cit. paragraph 9; Concluding Observations -
Lesotho, United Nations document CCPR/C/79/Add. 106, paragraph 14; and
Concluding Observations - FEl Salvador, United Nations document
CCPR/C/79/Add.34, 18 April 1994, paragraph 8.
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American States stressed that: “the system of representative democracy
[enshrined both in the Charter of the Organization of American States and in
the American Convention on Human Rights] is fundamental for the establish-
ment of a political society in which human rights can be fully realized and
one of the essential elements of such a system is the effective subordination
of the military apparatus to the civilian authorities”.*> Similarly, the United
Nations Commission on Human Rights pointed out that promoting, protecting
and respecting human rights and fundamental freedoms means that States
must ensure that “the military remains accountable to democractically elected
civilian government”.40

4. The Right to Judicial Protection or the Right to Justice

The right to an effective remedy is enshrined in numerous international
human rights instruments. At the universal level, the following are worth cit-
ing: article 8 of the Universal Declaration of Human Rights, article 2 of the
International Covenant on Civil and Political Rights, article 13 of the
Convention against Torture and Other Cruel, Inhuman or Degrading
Treatment or Punishment and article 6 of the International Convention on the
Elimination of All Forms of Racial Discrimination. It is also worth highlight-
ing the Declaration on the Protection of All Persons from Enforced
Disappearance (articles 9 and 13) and the Principles on the Effective
Prevention and Investigation of Extra-Legal, Arbitrary or Summary
Executions (Principles 4 and 16). At the regional level, it is worth mention-
ing: article 13 of the European Convention on Human Rights, article 47 of the
Charter of Fundamental Rights of the European Union, article XVIII of the
American Declaration of the Rights and Duties of Man, articles 24 and 25 of
the American Convention on Human Rights, article X of the Inter-American
Convention on Forced Disappearance of Persons, article 8 of the Inter-
American Convention to Prevent and Punish Torture, articles 3 and 7 of the
African Charter on Human and Peoples’ Rights, and article 9 of the Arab
Charter on Human Rights.

Any violation of a human right generates an obligation on the part of the State
to provide and guarantee an effective remedy. Under the International
Covenant on Civil and Political Rights (article 2.3), as well as under the
European Convention on Human Rights (article 13), whether the remedy

45 Resolution AG/Res. 1044 (XX-0/90) of 1990. [Spanish original, free translation.]
46 Resolution N° 2000/47, 25 April 2000.
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should be of a judicial, administrative or other nature depends both on the
nature of the right violated and the effectiveness of the remedy. Under the
American Convention on Human Rights (article 25) and the African Charter
on Human and Peoples’ Rights (article 7.1), in cases of violations of funda-
mental rights, the remedy must be judicial in nature. The Charter of
Fundamental Rights of the European Union specifies an effective remedy
before a court for violations of the rights and freedoms guaranteed under
European Union law (article 47). The Court of Justice of the European
Communities considered that the opportunity for a person whose rights have
been infringed to have recourse to legal proceedings in order to have his or
her rights enforced “is the expression of a general principle of law which
forms the basis of the constitutional traditions common to the member
States”.47

Despite the wide range of regulations to be found in international instruments
concerning gross human rights violations that constitute criminal offences,
jurisprudence is unanimous in stating that the effective remedy has to be judi-
cial in nature. For example, the Human Rights Committee stated that “purely
disciplinary and administrative remedies cannot be deemed to constitute ade-
quate and effective remedies within the meaning of article 2, paragraph 3, of
the Covenant, in the event of particularly serious violations of human rights,
notably in the event of an alleged violation of the right to life.”® Where
extrajudicial executions, enforced disappearance or torture are concerned, it
is essential that the remedies be judicial in nature.*” The European Court of
Human Rights, for its part, deemed that “the notion of an ‘effective remedy’
entails, in addition to the payment of compensation where appropriate, a thor-
ough and effective investigation capable of leading to the identification and
punishment of those responsible and including effective access for the com-
plainant to the investigatory procedure”9.

47 Judgment of 15 May 1986, Johnston Case, N° 222/84, cited in Guy Braibant, La
Charte des droits fondamentaux de 1’Union européenne, Edition du Seuil, Paris, 2001,
p- 236 [French original, free translation]

48 Decision of 13 November 1995, Communication N° 563/1993, Case of Nydia Erika
Bautista (Colombia), United Nations document CCPR/C/55/D/563/1993, paragraph
8.2. See also the the Decision of 29 July 1997, Communication N° 612/1995, Case of
José Vicente and Amado Villafaiie Chaparro, Luis Napoleon Torres Crespo, Angel
Maria Torres Arroyo and Antonio Hugues Chaparro Torres (Colombia), United
Nations document CCPR/C/60/D/612/1995, paragraph 8.2.

49 On this issue see the decision on admissibility dated 13 October 2000,
Communication N° 778/1997, Case of Coronel et al (Colombia), United Nations doc-
ument CCPR/C/70/D/778/1997, paragraph 6.4.

50 European Court of Human Rights, Judgment (Preliminary Objection) dated 18
December 1996, in the case of Aksoy v. Turkey, cited in Conseil de 1’Europe, Vade-
mecum de la Convention Européenne des Droits de ’'Homme, Editions du Conseil de
I’Europe, Strasbourg, 1999, 2nd edition, p. 134.
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The Inter-American Court of Human Rights, for its part, has taken the view
that the right to an effective remedy and judicial protection “incorporates the
principle recognized in the international law of human rights of the effective-
ness of the procedural instruments or means designed to guarantee such rights
[...] States Parties have an obligation to provide effective judicial remedies to
victims of human rights violations (Art. 25), remedies that must be substanti-
ated in accordance with the rules of due process of law (Art. 8 (1)), all in
keeping with the general obligation of such States to guarantee the free and
full exercise of the rights recognized by the Convention to all persons subject
to their jurisdictions.”>! The Inter-American Court also held that, “[a]ccord-
ing to this principle, the absence of an effective remedy to violations of the
rights recognized by the [American] Convention is itself a violation of the
Convention by the State Party in which the remedy is lacking. In that sense, it
should be emphasized that, for such a remedy to exist, it is not sufficient that
it be provided for by the Constitution or by law or that it be formally recog-
nized, but rather it must be truly effective in establishing whether there has
been a violation of human rights and in providing redress. A remedy which
proves illusory because of the general conditions prevailing in the country, or
even in the particular circumstances of a given case, cannot be considered
effective. That could be the case, for example, when practice has shown its
ineffectiveness; when the Judicial Power lacks the necessary independence to
render impartial decisions or the means to carry out its judgments; or in any
other situation that constitutes a denial of justice, as when there is an unjusti-
fied delay in the decision; or when, for any reason, the alleged victim is
denied access to a judicial remedy.”>2 The Inter-American Court also deemed
that “all States Parties to the American Convention have a duty to investigate
human rights violations and to punish the perpetrators and accessories of such
violations. And any person found to be a victim of such violations has the
right of access to justice in order to ensure that, for his or her own benefit and
for that of society as a whole, that State duty is carried out”.33

The Human Rights Committee recalled that the obligation to provide reme-
dies for any violation of the provisions of the Covenant, as stipulated in arti-

51 Advisory Opinion OC-9/87 of 6 October 1987, Judicial Guarantees in States of
Emergency (Arts. 27.2, 25 and 8 American Convention on Human Rights), Series A:
Judgments and Opinions No 9, paragraph 24.

52 Ibidem.

53 Judgment of 29 August 2002, “El Caracazo” v. Venezuela Case. See also the Court’s
Judgment of 27 February 2002 in the Trujillo Oroza Case (Reparations), paragraph
99. [Spanish original, free translation.]
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cle 2.3, “constitutes a treaty obligation inherent in the Covenant as a whole.
Even if a State party, during a state of emergency, and to the extent that such
measures are strictly required by the exigencies of the situation, may intro-
duce adjustments to the practical functioning of its procedures governing
judicial or other remedies, the State party must comply with the fundamental
obligation, under article 2, paragraph 3, of the Covenant to provide a remedy
that is effective.”>* The Committee considers that “[i]t is inherent in the pro-
tection of rights explicitly recognized as non-derogable in article 4, paragraph
2, that they must be secured by procedural guarantees, including, often, judi-
cial guarantees. The provisions of the Covenant relating to procedural safe-
guards may never be made subject to measures that would circumvent the
protection of non-derogable rights”.5> The Inter-American Court of Human
Rights considered that judicial remedies designed to protect non-derogable
rights were themselves non-derogable.>®

In the case of gross human rights violations, there is no doubt that the right to
an effective remedy means the right to have access to a court. Given the
unlawful criminal nature of such gross violations, the right to have access to a
court falls within the domain of criminal law. Doctrine considers that, where
violations of non-derogable human rights are concerned, a specific right to
justice exists.>” This means having access to courts which are independent
and impartial. As Professor Victoria Abelldn Honrubia points out: “according
to the Universal Declaration of Human Rights and international conventions
on the subject [...] having access to the administration of justice in the form
of a set of domestic legal guarantees designed to safeguard human rights is a
human right which is internationally recognized as fundamental in its nature,
a right which not only applies to anyone who holds such a right but which
also directly involves the internal organization of the State and the operation
of its own system for administering justice. In other words, as a logical

54  General Comment N° 29, op. cit., paragraph 14.

55 1Ibid., paragraph 15.

56 Advisory Opinion OC-9/87, op. cit.

57 Abellan Honrubia, Victoria, «Impunidad de violacion de los derechos humanos fun-
damentales en América Latina: Aspectos juridicos internacionales», in Jornadas
iberoamericanas de la Asociacién espafiola de profesores de derecho internacional y
relaciones internacionales - La Escuela de Salamanca y el Derecho Internacional en
América, del pasado al futuro, Salamanca University, Salamanca, 1993; Mattarollo,
Rodolfo, «La problemdtica de la impunidad», in Cuadernos Centroamericanos de
Derechos Humanos, N° 2, Ed. Codehuca, San José, Costa Rica, 1991; Méndez, Juan,
«Accountability for Past Abuses», in Human Rights Quarterly, Volumen 19, N° 2,
1997; Senese, Salvatore, «Pouvoir judiciaire, droit a la justice et impunité» in
Impunity, Impunidad, Impunité, ed. Lidlip, Geneva 1993; Valifa, Liliana, «Droits
intangibles dans le cadre du systéme interamericain des droits de [’homme», in
Droits intangibles et états d’exception, Ed. Bruylant, Brussels, 1996.
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adjunct to the international recognition of the right to justice, it is necessary to
demonstrate that the power to organize and operate state institutions involved
in the administration of justice is not something to be used by the State at its
discretion but that there is a limit, namely, that the right to justice must be
provided in the manner in which it is recognized under international law”.58

Within this legal relationship, the human being is the holder of the right to
justice and the State, at the other extreme, is the obligation holder. This oblig-
ation has two main components: on the one hand, the State must guarantee
the right to justice for the individual and, on the other, it must impart justice.
The inherent link between the right to justice and the obligation to impart jus-
tice is obvious. It is inconceivable that no legal protection should be available
because if there were none, the very notion of legal order would be destroyed.
As put by the United Nations Expert on the right to restitution, compensation
and rehabilitation, “it is hard to perceive that a system of justice that cares for
the rights of victims can remain at the same time indifferent and inert towards

gross misconduct of perpetrators”.>”

5. The Obligation to Investigate

The obligation to investigate human rights violations is an international oblig-
ation under treaties as well as under customary international law and is one of
the components of the State’s duty of guarantee. The United Nations
Commission on Human Rights has repeatedly reminded States of their obliga-
tion to carry out prompt, impartial and independent investigations with regard
to any act of torture, enforced disappearance or extrajudicial, summary or
arbitrary execution. For example, with regard to torture, the Commission on
Human Rights recalled that, under international law, “all allegations of torture
or other cruel, inhuman or degrading treatment or punishment should be
promptly and impartially examined by the competent national authority”.60
Likewise, with regard to enforced disappearance, the Commission on Human
Rights reminded governments of “the need to ensure their competent authori-
ties conduct prompt and impartial inquiries” whenever there is reason to

58 Abellan Honrubia, Victoria, op. cit., p.203. [Spanish original, free translation.]

59 United Nations document E/CN.4/Sub.2/1992/8, paragraph 5.5.

60 Resolution 2001/62, 25 April 2001, paragraph 6.

61 United Nations Commission on Human Rights, Resolutions 1993/35 (paragraph 13),
1994/39 (paragraph 14) and 1995/38 (paragraph 12), entitled “Question of enforced
or involuntary disappearances”.
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believe that an enforced disappearance may have occurred.®! The United
Nations General Assembly and the Commission on Human Rights have also
reiterated “the obligation of all Governments to conduct exhaustive and
impartial investigations into all suspected cases of extrajudicial, summary or
arbitrary executions, to identify and bring to justice those responsible”.2

As repeatedly asserted by the Human Rights Committee, the International
Covenant on Civil and Political Rights imposes the obligation to investigate
any violation of the rights protected under it. The Committee has repeatedly
stated that “the State Party is under a duty to investigate thoroughly alleged
violations of human rights, and in particular forced disappearances of persons
and violations of the right to life, [...]”.93 For his part, the United Nations
Special Rapporteur on extrajudicial, summary or arbitrary executions has
repeatedly asserted that this obligation to investigate exists under internation-
al law. “It is the obligation of Governments to carry out exhaustive and
impartial investigations into allegations of the right to life”.%% This obligation
constitutes “one of the main pillars of the effective protection of human
rights”.95 The United Nations Expert on the right to restitution, compensation
and rehabilitation also considered that “States parties to human rights treaties
[must] comply with their obligations [...] [this] includes the investigation of
the facts”.%¢ The States which attended the World Conference on Human
Rights held in Vienna in June 1993 reaffirmed the existence of this obligation
where enforced disappearance is concerned when they signed the Vienna
Declaration and Programme of Action: “The World Conference on Human
Rights reaffirms that it is the duty of all States, under any circumstances, to
make investigations whenever there is reason to believe that an enforced dis-
appearance has taken place on a territory under their jurisdiction and, if alle-
gations are confirmed, to prosecute its perpetrators”.67-

62 Commission on Human Rights, Resolution 2002/36 of 23 April 2002, paragraph 6,
and General Assembly Resolution 55/111 of 4 December 2000, paragraph 6.

63 Decision dated 13 November 1995, Communication N° 563/1993, Case of Nydia
Erika Bautista, (Colombia), United Nations document CCPR/C/55/D/563/1993, para-
graph 8.6. See also the Decision dated 29 July 1997, Communication N° 612/1995,
Case of José Vicente and Amado Villafaiie Chaparro, Luis Napoleon Torres Crespo,
Angel Maria Torres Arroyo and Antonio Hugues Chaparro Torres (Colombia),
United Nations document CCPR/C/60/D/612/1995, paragraph 8.8.

64 United Nations document E/CN.4/1997/60, paragraph 46.

65 United Nations document E/CN.4/1993/46, paragraph 686.

66 United Nations Expert on the Right to Restitution, Compensation and Rehabilitation,
Report to the Human Rights Sub-Commission, doc. E/CN.4/Sub.2/1992/8, paragraph
5.2.

67 World Conference of Human Rights, Vienna Declaration and Programme of Action,
United Nations document A/CONF.157/23, paragraph 62.
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The conditions under which the obligation to investigate must be carried out
and discharged are laid down in international human rights law, both in
treaties and declarations, as well as in the jurisprudence of international
human rights protection bodies. This obligation to investigate cannot be car-
ried out in any way whatsoever. It must be done in accordance with the stan-
dards set by international law and jurisprudence. It means carrying out
investigations which are prompt, thorough, impartial and independent.

The duty to investigate is one of the so-called ‘obligations of means’.%® The
authorities must investigate all alleged human rights violations diligently and
seriously because, as pointed out by the Inter-American Court of Human
Rights, “[t]he State has a legal duty to... use the means at its disposal to carry
out a serious investigation”.%9 This means that the duty to investigate has to
be discharged by initiating motu proprio the activities required to clarify the
facts and circumstances surrounding them and identify the perpetrators. As
pointed out by the Inter-American Court of Human Rights, this is a legal duty
and not just a step to be taken by private interests.”” The Human Rights
Committee has also said the same.”! This means that investigations must be
opened ex officio by the authorities, regardless of whether or not an accusa-
tion or formal complaint has been made. In this regard, the Inter-American
Court of Human Rights pointed out that: “The duty to investigate, like the
duty to prevent, is not breached merely because the investigation does not
produce a satisfactory result. Nevertheless, it must be undertaken in a serious
manner and not as a mere formality preordained to be ineffective. An investi-
gation must have an objective and be assumed by the State as its own legal
duty, not as a step taken by private interests that depends upon the initiative
of the victim or his family or upon their offer of proof, without an effective
search for the truth by the government. This is true regardless of what agent is
eventually found responsible for the violation. Where the acts of private par-
ties that violate the Convention are not seriously investigated, those parties
are aided in a sense by the government, thereby making the State responsible

on the international plane”.”2

68 Juan Méndez, «Accountability for Past Abuses», op. cit., p. 264 and following.

69 Inter-American Court of Human Rights, Judgment of 29 July 1988, op. cit., paragraph
174.

70 1Ibid, paragraph 177.

71 Human Rights Committee, decision dated 19 July 1994, Communication No.
322/1988, Case of Hugo Rodriguez (Uruguay), United Nations document
CCPR/C/51/D/322/1988, paragraph 12(3).

72 Veldsquez Rodriguez Case, Judgment of 29 July 1988, Series C No. 4, paragraph 177,
and Godinez Cruz Case, Judgment of 20 January 1989, Series C No. 5, paragraph
188. On the same issue, see also the following Judgment by the Inter-American Court
of Human Rights: Caballero Delgado and Santana Case, Judgment of 8 December
1995, in Series C: Decisions and Judgments. No. 22, paragraph 58.
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The Inter-American Commission on Human Rights has repeatedly pointed
out that the obligation to investigate cannot be delegated since it forms part of
“the overriding need to combat impunity.””3 The Inter-American
Commission recalled that this obligation is also compulsory: “This interna-
tional obligation of the state cannot be renounced”.”*

The Human Rights Committee has repeatedly reminded States parties to the
International Covenant on Civil and Political Rights that they must set up
bodies and procedures so that prompt and impartial investigations which are
independent of the armed forces and police can be carried out into human
rights violations and cases of excessive use of force attributed to State securi-
ty force personnel.”> On the subject of forced disappearances, the Human
Rights Committee pointed out in General Comment N° 6 that States have a
duty to “establish effective facilities and procedures to investigate thoroughly
cases of missing and disappeared persons in circumstances which may
involve a violation of the right to life.” 7© The Human Rights Committee

73 Inter-American Commission of Human Rights, Report No 136/99, Case 10,488
Ignacio Ellacuria S.J. and others (El Salvador), 22 December 1999, paragraph 230.

74 Inter-American Commission on Human Rights, Second Report on the Situation of
Human Rights in Peru, OEA/Ser.L/V/I1.106, Doc. 59 rev., 2 June 2000, paragraph
230.

75 Concluding Observations - Venezuela, 26 April 2001, United Nations document
CCPR/CO/T1/VEN, paragraph 8; Concluding Observations - Kyrgyz Republic, 24
July 2000, document CCPR/C0/69/KGZ, paragraph 7; Concluding Observations -
Chile, 30 March 1999, document CCPR/C/79/Add.104, paragraph 10; Concluding
Observations - Belarus, 19 November 1997, document CCPR/C/79/add.86, paragraph
9; Concluding Observations — Former Yugoslav Republic of Macedonia, 18 August
1998, document CCPR/C/79/Add.96, paragraph 10; Concluding Observations -
Cameroon, 4 November 1999, United Nations document CCPR/C/79/Add.116, para-
graph 20; Concluding Observations - Sudan, 19 November 1997, document
CCPR/C/79/Add.85, paragraph 12; Concluding Observations — Mauritius, 4 June
1996, document CCPR/C/79/Add.60, literal E; Concluding Observations - Brazil, 24
July 1996, document CCPR/C/79/Add.66, paragraph 22; Concluding Observations -
Germany, 18 November 1996, document CCPR/C/79/Add.73, paragraph 11;
Concluding Observations - Bolivia, 1 May 1997, document CCPR/C/79/Add.74,
paragraph 28; Concluding Observations - Kuwait, 27 July 2000, document
CCPR/CO/KWT, paragraph 13; Concluding Observations - Sri Lanka, 23 July 1995,
document CCPR/C/79/Add.56, paragraph 30; Concluding Observations - Yemen, 3
October 1995, document A/50/40, section N° 5; Concluding Observations - Guyana
25 April 2000, document CCPR/C/79/Add.121, paragraph 10; Concluding
Observations - Algeria, 18 August 1998, document CCPR/C/79/Add.95, paragraphs
6, 7 and 9; and Concluding Observations - Peru, 25 July 1995, document
CCPR/C/79/Add.67, paragraph 22.

76 United Nations Human Rights Committee, General Comment 6 (16) on article 6 of
the International Covenant on Civil and Political Rights, in Compilation of General

Comments and General Recommendations Adopted by Human Rights Treaty Bodies,
doc. HRI/GEN/1/Rev.1, p. 8.
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stated that “[cJomplaints about ill-treatment must be investigated effectively
by competent authorities”’” and that, as in the case of torture complaints,
these “must be investigated promptly and impartially by competent authori-
ties so as to make the remedy effective”.”® The Human Rights Committee has
stressed on many occasions that the fact that human rights violations and
abuses attributed to police officers and police forces have not been investigat-
ed by an independent body helps to create a climate of impunity.’?

The Convention against Torture and Other Forms of Cruel, Inhuman or
Degrading Treatment or Punishment stipulates that, in the case of acts of tor-
ture, such investigations must be “prompt and impartial”.80 The Committee
against Torture recommended that investigation of such offences should be
“under the direct supervision of independent members of the judiciary”.8!
The Committee against Torture also recommended repeal of “the provisions
authorizing the army’s involvement in public security and crime prevention,
which should be the exclusive prerogative of the police”.32 In addition, it rec-
ommended that “all government bodies not authorized to conduct investiga-
tions into criminal matters should be strictly prohibited from doing so”.83

International instruments which are declaratory in nature concur that the State
must carry out thorough, impartial and independent investigations. For exam-
ple, article 13 of the Declaration on the Protection of All Persons from
Enforced Disappearance requires the authorities to have any complaint of dis-
appearance “thoroughly and impartially investigated”. Similarly, article 9 of
the Declaration on the Protection of All Persons from Being Subjected to
Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment
stipulates that the appropriate authorities “shall promptly proceed to an
impartial investigation even if there has been no formal complaint”. The
Principles on the Effective Prevention and Investigation of Extra-Legal,

77 Human Rights Committee, General Comment N° 7, on Article 7 of the Covenant,
paragraph 1.

78 Human Rights Committee, General Comment N° 20, on Article 7 of the Covenant,
paragraph 14.

79 Concluding Observations - Sri Lanka, 23 July 1995, United Nations document
CCPR/C/79/Add.56, paragraph 15; Concluding Observations - Belarus, 19 November
1997, document CCPR/C/79/add.86, paragraph 9.

80 Article 12 of the Convention against Torture and Other Forms of Cruel, Inhuman or
Degrading Treatment or Punishment.

81 Conclusions and recommendations - Ecuador, 15 November 1993, United Nations
document A/49/44, paragraph 105.

82 Conclusions and recommendations - Guatemala, 23 November 2000, United Nations
document CAT/C/XXV/ Concl.6, paragraph 10 (b).

83 Ibid., paragraph 10 (d).
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Arbitrary and Summary Executions set the criteria to be applied in complying
with the duty to investigate and stipulate that “thorough, prompt and impartial
investigation” is required (Principle 9). The Special Rapporteur on extrajudi-
cial, summary or arbitrary executions has taken the view that failure to abide
by the norms laid down in these Principles constitutes an “indicator of gov-
ernment responsibility” even when it cannot be proved that government offi-
cials were directly implicated in the summary or arbitrary executions in
question.8* The Body of Principles for the Protection of All Persons under
Any Form of Detention or Imprisonment® stipulates that any act of torture or
cruel, inhuman or degrading treatment must be the subject of “impartial
investigations” (Principle 7). The same Body of Principles also stipulates
that, in the case of the death or disappearance of a person who has been
deprived of liberty, “an inquiry into the cause of death or disappearance shall
be held by a judicial or other authority, either on its own motion or at the
instance of a member of the family of such a person or any person who has
knowledge of the case” (Principle 34). The United Nations Rules for the
Protection of Juveniles Deprived of their Liberty3¢ stipulate that “[u]pon the
death of a juvenile in detention, there should be an independent inquiry into
the causes of death” (Principle 57). The Principles on the Effective
Investigation and Documentation of Torture and Other Cruel, Inhuman or
Degrading Treatment or Punishment, which States have been recommended
to observe by the United Nations General Assembly,8” stipulate that “States
shall ensure that complaints and reports of torture or ill-treatment are prompt-
ly and effectively investigated. Even in the absence of an express complaint,
an investigation shall be undertaken if there are other indications that torture
or ill-treatment might have occurred. The investigators, who shall be indepen-
dent of the suspected perpetrators and the agency they serve, shall be compe-
tent and impartial”.88

The obligation to investigate gross human rights violations must be exercised
in good faith and there must be no intention of using such investigations
for the purpose of ensuring impunity. In this connection, the Inter-American
Court of Human Rights deemed that “investigating the acts... is an obligation
incumbent upon the State whenever there has been a violation of
human rights, an obligation that must be discharged seriously and not as a

84 United Nations documents E/CN.4/1991/36, paragraph 591, and E/CN.4/1990/22,
paragraph 463. [Spanish original, free translation.]
85 Adopted by the General Assembly in resolution 43/173 of 9 December 1988.

86 Adopted by the United Nations General Assembly in resolution 45/113 of 14
December 1990.

87 Resolution 55/89 of December 2001.
88 Principle 2. See United Nations document E/CN.4/2000/9, Annex, p. 255.
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mere formality”.8 The Court has therefore affirmed that “all amnesty provi-
sions, provisions on prescription and the establishment of measures designed
to eliminate responsibility are inadmissible, because they are intended to pre-
vent the investigation... [of] serious human rights violations such as torture,
extrajudicial, summary or arbitrary execution and forced disappearance, all of
them prohibited because they violate non-derogable rights recognized by
international human rights law”0. The Inter-American Court also took the
view that: “the State must ensure that domestic proceedings designed to
investigate [...] the facts [...] produce the desired effects and, in particular,
must refrain from resorting to mechanisms such as amnesties, statutes of limi-
tations or the establishment of measures designed to eliminate responsibility
[...] Public officials and private individuals who improperly obstruct, divert
or delay investigations aimed at clarifying the truth about what happened
must be punished by ensuring that domestic legislation on the matter is
enforced with the utmost severity”.9!

If a State does not amend its domestic legislation and practice in order to
safeguard this obligation, in other words, to ensure that prompt, thorough,
independent and impartial investigations are effectively carried out, then it is
failing in its international responsibilities.

6. The Obligation to Prosecute and Punish

The obligation to bring to trial and punish the perpetrators of gross human
rights violations is an essential component of the duty of guarantee. Its basis
in law is to be found both in human rights treaties and in customary interna-
tional law. Therefore, when a State breaches its duty of guarantee or fails to
exercise it, it is answerable at an international level. This principle was estab-
lished early on in international law, one of the first precedents set on the mat-
ter in jurisprudence being the judgment handed down by Professor Max

89 Judgment of 14 September 1996, El Amparo Case (Reparations), paragraph 61. See
also the Judgment of 22 January 1999, Blake Case (Reparations), paragraph 65.

90 Judgment of 14 March 2001, Barrios Altos Case, paragraph 41. In a similar vein, see
the Judgment of 27 February 2002, Trujillo Oroza Case (Reparations), paragraph
106, and the Judgment of 3 September 2001, Barrios Altos Case. Interpretation of the
Judgment on the Merits. (Art. 67, American Convention on Human Rights), para-
graph 15.

91 Inter-American Court of Human Rights, Judgment of 29 August 2002, “El
Caracazo” v. Venezuela Case (Reparations), paragraph 119. [Spanish original, free
translation.]
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Huber on 1 May 1925 concerning British claims for damages caused to
British subjects in the Spanish part of Morocco. In his judgment, Professor
Max Huber recalled that, under international law: “The State may become
accountable [...] also as a result of insufficient diligence in criminally prose-
cuting the offenders. [...] It is generally recognized that the curbing of crime
is not only a legal obligation incumbent on the competent authorities but also
[...] an international duty that is incumbent on the State”.9% As pointed out by
the United Nations Observer Mission in El Salvador, “State responsibility can
ensue not only as a result of a lack of vigilance in preventing harmful acts
from occurring but also as a result of a lack of diligence in criminally prose-
cuting those responsible for them and in enforcing the required civil penal-
ties”.”3

This obligation is explicitly enshrined in numerous human rights treaties.
Among those from the universal system worth citing are: articles 4, 5 and 7
of the Convention against Torture and Other Forms of Cruel, Inhuman or
Degrading Treatment or Punishment, articles 3 and 4 of the International
Convention on the Elimination of All Forms of Racial Discrimination, article
2 of the Convention on the Elimination of All Forms of Discrimination
against Women, article 4 of the Optional Protocol to the Convention on the
Rights of the Child on the Involvement of Children in Armed Conflict, arti-
cles 3, 4 and 5 of the Optional Protocol to the Convention on the Rights of
the Child on the Sale of Children, Child Prostitution and Child Pornography
and articles IV, V and VI of the Convention on the Prevention and
Punishment of the Crime of Genocide. At the regional level, the following are
worth mentioning: the Inter-American Convention to Prevent and Punish
Torture (articles 1 and 6), the Inter-American Convention on the Prevention,
Punishment and Eradication of Violence against Women (article 7) and the
Inter-American Convention on Forced Disappearance of Persons (articles I
and IV). Several declaratory instruments also recognize this obligation. Those
from the universal system include: the Declaration on the Protection of All
Persons from Enforced Disappearance, the Principles on the Effective
Prevention and Investigation of Extra-Legal, Arbitrary and Summary
Executions, the Code of Conduct for Law Enforcement Officers, the Basic
Principles on the Use of Force and Firearms by Law Enforcement Officials,
and the Principles of International Cooperation in the Detection, Arrest,
Extradition and Punishment of Persons Guilty of War Crimes and Crimes
against Humanity.

92 Recueil de sentences arbitrales, United Nations, Vol. II, pp. 645 and 646 [French
original, free translation].

93 ONUSAL, op. cit., paragraph 29. [Spanish original, free translation.]
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A number of other treaties contain no specific provisions on the obligation to
try and punish the perpetrators of human rights violations. This is the case for
the International Covenant on Civil and Political Rights, the European
Convention on Human Rights, the American Convention on Human Rights
and the African Charter of Human and Peoples’ Rights. Nevertheless,
jurisprudence has concluded that, by virtue of the duty of guarantee enshrined
in each of these treaties as well as the general principles of law, these conven-
tions do make it obligatory for those responsible for gross human rights viola-
tions to be brought to justice and punished. That is the view the Human
Rights Committee has taken with regard to the International Covenant on
Civil and Political Rights. The Human Rights Committee recalled that: “[...]
the State party is under a duty to investigate thoroughly alleged violations of
human rights, and in particular forced disappearances of persons and viola-
tions of the right to life, and to prosecute criminally, try and punish those held
responsible for such violations. This duty applies a fortiori in cases in which
the perpetrators of such violations have been identified”.”* Similarly, on
deeming amnesties which prevent the investigation, trial and punishment of
perpetrators of gross human rights violations to be incompatible with the
obligations contained in the International Covenant, the Human Rights
Committee reminded the Argentinian State that: “Gross violations of civil and
political rights during military rule should be prosecutable for as long as nec-
essary, with applicability as far back in time as necessary to bring their perpe-
trators to justice”.??

The Inter-American Court of Human Rights has pointed out in several of its
judgments that States parties to the American Convention on Human
Rights have an international obligation to bring to justice and punish those

94  Decision dated 13 November 1995, Communication N° 563/1993, Case of Nydia
Erika Bautista, (Colombia), United Nations document CCPR/C/55/D/563/1993, para-
graph 8.6. See also the Decision of 29 July 1997, Communication N° 612/1995, Case
of José Vicente and Amado Villafaiie Chaparro, Luis Napoleon Torres Crespo, Angel
Maria Torres Arroyo and Antonio Hugues Chaparro Torres (Colombia), United
Nations document CCPR/C/60/D/612/1995, paragraph 8.8.

95 Concluding Observations of the Human Rights Committee : Argentina, 3 November
2000, United Nations document CCPR/CO/70/ARG, paragraph 9.
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responsible for human rights violations?®. The Inter-American Court recalled
that, in light of its obligations under the American Convention on Human
Rights: “The State has a legal duty to [...] use the means at its disposal to
carry out a serious investigation of violations committed within its jurisdic-
tion, to identify those responsible, to impose the appropriate punishment
[...1”.97 The Inter-American Court recalled that “punishing those responsible
is an obligation incumbent upon the State whenever there has been a violation
of human rights, an obligation that must be discharged seriously and not as a
mere formality”.”® The Inter-American Court therefore deemed that “the
State must ensure that domestic proceedings designed to ... punish those
responsible for the deeds [...] produce the desired effects and, in particular,
must refrain from resorting to mechanisms such as amnesties, statutes of limi-
tations or the establishment of measures designed to eliminate
responsibility”.9° Along the same lines, the Inter-American Court pointed out
that ““all amnesty provisions, provisions on prescription and the establishment
of measures designed to eliminate responsibility are inadmissible, because
they are intended to prevent the investigation... [of] serious human rights
violations such as torture, extrajudicial, summary or arbitrary execution and
forced disappearance, all of them prohibited because they violate non-dero-

gable rights recognized by international human rights law”.100

96 Inter-American Court of Human Rights: Veldsquez Rodriguez Case, Compensatory
Damages, Judgment of 21 July 1989, (Art. 63.1, American Convention on Human
Rights), Series C: Decisions and Judgments, No. 7, paragraphs 32 and 34; Godinez
Cruz Case, Compensatory Damages (Art. 63.1, American Convention on Human
Rights), Judgment of 21 July 1989, Series C: Decisions and Judgments. No. 8. paras
30 and 3; Caballero Delgado and Santana Case, Judgment of 8 December 1995
Series C: Decisions and Judgments, No. 22, paragraph 69 and operative paragraph 5;
El Amparo Case, Reparations (Art. 63.1, American Convention on Human Rights),
Judgment of 14 September 1996, Series C Decisions and Judgments, No. 28, para-
graph 61 and operative paragraph 4; Castillo Pdez Case, Judgment of 3 November
1997, Series C, No. 34, paragraph 90; Sudrez Rosero Case, Judgment of 12
November 1997, Series C: Decisions and Judgments. No. 35, paragraph 107 and oper-
ative paragraph 6; and Nicholas Blake Case, Judgment of 24 January 1998, Series C:
Decisions and Judgments No. 36, paragraph 97.

97 Inter-American Court of Human Rights, Veldsquez Rodriguez Case, Judgment of 29
July 1988, Series C: Decisions and Judgments, No. 4, paragraph 174, and Godinez
Cruz Case, Judgment of 20 January 1989, Series C: Decisions and Judgments. No. 5,
paragraph 184.

98 98 El Amparo Case, Reparations, op. cit., paragraph 61. See also the Blake Case,
Reparations, op. cit., paragraph 65.

99  Judgment of 29 August 2002, “El Caracazo” v. Venezuela Case, (Reparations), para-
graph 119. [Spanish original, free translation.]

100 Judgment dated 14 March 2001, Barrios Altos Case, paragraph 41. See also the
Judgments in the Trujillo Oroza Case, Reparations, paragraph 106, and the Barrios
Altos Case, Interpretation of the Judgment on the Merits, paragraph 15.
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The Inter-American Court of Human Rights pointed out that, as enshrined in
articles 8 and 25 of the American Convention on Human Rights, this obliga-
tion is directly related to the right of all persons to a hearing by a competent,
independent and impartial tribunal so that their rights can be determined as
well as the right to an effective remedy. The Inter-American Court said the
following on this subject: “The American Convention guarantees everyone
the right of recourse to a competent court for the determination of his rights
and States have a duty to prevent human rights violations, investigate them
and identify and punish those responsible for carrying them out or covering
them up. [...] Article 8.1 of the American Convention, which is closely related
to Article 25 taken together with Article 1(1) of the same Convention, obliges
the State to guarantee every individual access to simple and prompt recourse,
so that, inter alia, those responsible for human rights violations may be prose-
cuted.”191 The Inter-American Court considered that failure to comply with
this obligation amounts to a denial of justice and therefore constitutes impuni-
ty, the latter being defined as “the total lack of investigation, prosecution,
capture, trial and conviction of those responsible for violations of [the]
rights”.192 The Inter-American Court of Human Rights recalled that there-
fore: “[...] the State has the obligation to use all the legal means at its disposal
to combat that situation, since impunity fosters chronic recidivism of human
rights violations, and total defenselessness of victims and their relatives”. 103

The Court stated that “[t]he State has a duty to avoid and combat impuni-
ty”.104

For its part, the Inter-American Human Rights Commission considered that
the obligation to prosecute and punish the perpetrators of human rights viola-
tions could not be delegated or waived. For example, in its “Report on the
Situation of Human Rights in Peru”, the Inter-American Commission stated
that: “the state is under the obligation of investigating and punishing the per-
petrators [of human rights violations]... This international obligation of the
state cannot be renounced”.19

101 Inter-American Court of Human Rights, Nicholas Blake Case, Reparations, Judgment
of 22 January 1999, Series C: Decisions and Judgments, paragraphs 61 and 63.
102 Inter-American Court of Human Rights, Paniagua Morales and Others Case,

Judgment of 8 March 1998, Series C: Decisions and Judgments. No. 37, paragraph
173.

103 Ibid, paragraph 173.

104 Inter-American Court of Human Rights, Nicholas Blake Case, Reparations, Judgment
of 22 January 1999, Series C: Decisions and Judgments, paragraph 64.

105 Inter-American Human Rights Commission, Second Report on the Situation of
Human Rights in Peru, OEA/Ser.L/V/I1.106, Doc. 59 rev., 2 June 2000, paragraph
230.
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The Committee against Torture has highlighted the customary nature of the
obligation to try and punish the perpetrators of human rights violations. For
example, when considering cases of torture committed prior to the entry into
force of the Convention against Torture and Other Cruel, Inhuman or
Degrading Treatment or Punishment, the Committee against Torture recalled
that the obligation to punish those responsible for acts of torture was already
a requirement before the Convention came into force because “there existed a
general rule of international law which should oblige all States to take effec-
tive measures [...] to punish acts of torture”.!9® The Committee against
Torture based its view on the “principles of the judgment of the Nuremberg
International Tribunal” and the right not to be tortured contained in the
Universal Declaration of Human Rights. Several resolutions adopted by the
United Nations General Assembly on extrajudicial executions and forced dis-
appearances can also be cited. For example, the United Nations General
Assembly, on reaffirming that enforced disappearance constitutes a breach of
international law, recalled that it is a crime which must be punished under
criminal law.!97 In Resolution 55/111 of 4 December 2001, the General
Assembly reiterated “the obligation of all Governments to conduct exhaustive
and impartical investigations into all suspected cases of extrajudicial, summa-
ry or arbitrary executions, to identify and bring to justice those responsible,
while ensuring the right of every person to a fair and public hearing by a
competent, independent and impartial tribunal established by law, to grant
adequate compensation to the victims or their families and to adopt all neces-
sary measures, including legal and judicial measures, in order to bring an end
to impunity, to prevent the recurrence of such executions”.108

It is through the action of the courts that the obligation to prosecute and pun-
ish the perpetrators of human rights violations is discharged. The courts must
ensure that the victims of human rights violations and their families have the
rights to justice and an effective remedy and at the same time provide legal
safeguards for those facing prosecution. When performing this dual function,
the courts must respect international norms and standards relating to the
administration of justice. Within this legal framework, the obligation to pros-
ecute and punish and ensure that the rights to justice and an effective remedy

106 United Nations Committee against Torture, Decision concerning communications
1/1988, 2/1988 and 3/1988 (Argentina), 23 November 1989, paragraph 7.2, in United
Nations document General Assembly. Official Reports, Forty-Fifth Session.
Supplement N° 44 (A/45/44), 1990.

107 General Assembly Resolution 49/193, adopted on 23 December 1994. See also
Resolution 51/94 of 12 December 1996 and Resolution 53/150 of 9 December 1998.

108 Resolution 55/111, “Extrajudicial, Summary or Arbitrary Executions”, adopted by the
General Assembly on 4 December 2001, paragraph 6.
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are guaranteed must be assumed by an independent and impartial court. The
task of discharging the obligation to impart justice must be understood in its
obvious natural sense; that is to say, there must be an established impartial
and independent court in operation to hear and judge cases and ensure that the
judgment is enforced and, in criminal cases, to punish those responsible in
accordance with the national or international law in force at the time the
alleged offence was committed. There must be a close relationship between
the criminal charges brought and the punishments imposed on the perpetra-
tors of human rights violations, on the one hand, and the seriousness of the
violation and the nature of the right which has been breached, on the other. In
the case of torture, international instruments talk about the imposition of
penalties which are in keeping with the gravity of the torture.!%° The Inter-
American Convention to Prevent and Punish Torture refers to “severe penal-
ties”. Article III of the Inter-American Convention on Forced Disappearance
of Persons and Article 4 of the Declaration on the Protection of All Persons
from Enforced Disappearance both include explicit provisions regarding the
application of appropriate penalties which take into account the extreme grav-
ity of that particular form of human rights violation.

In discharging this obligation to impart justice, the State must act diligently.
The mere existence of formal judicial remedies and court structures is not
enough: “[...] in order to protect human rights effectively it is not enough,
indeed it is dangerous merely to go through the legal motions, to maintain the
appearance of legal protection, since this is nothing more than the illusion of
justice”.110 Such diligence on the part of the courts of justice must be trans-
lated into the prompt expedition of proceedings. How long a trial will take is
intrinsically linked to the complexity of the case, the judicial activity of the
interested party and the behavior of the judicial authorities.!!! These three
elements need to be assessed on a case-by-case basis. However, in certain cir-
cumstances, as the Inter-American Commission on Human Rights pointed
out, “the delay in judicial proceedings... could become yet another device for
assuring the impunity...”.112

109 Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or
Punishment, article 4 and the Inter-American Convention to Prevent and Punish
Torture, article 6.

110 De Abreu Dallari, Dalmo, “National Jurisdictions and Human Rights”, in Justice not
Impunity, International Commission of Jurists and National Consultative Human
Rights Commission (France), Paris, 1993.

111 Inter-American Court of Human Rights: Genie Lacayo Case, Judgment of 29 January
1997, (Ser. C) No. 30 (1997), paragraph 77.

112 Resolution N° 01a/88, 12 September 1988, Case 9755 Chile, in Annual Report of the
Inter-American Commission on Human Rights 1987-1988, op. cit., p. 142.
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7. The Right to Reparation

It is a long-acknowledged general principle of international law that any
breach of an international obligation entails the obligation to provide repara-
tion.113 This principle, first developed by the Permanent Court of
International Justice and reiterated in international jurisprudence, was recent-
ly recalled by the International Law Commission.!!# International human
rights law is not exempt from enforcement of this general principle. Any
breach of the obligation to guarantee the effective enjoyment of human rights
and to refrain from violating those same rights entails the obligation to pro-
vide reparation. As the United Nations Independent Expert on the right to
restitution, compensation and rehabilitation for victims of gross violations of
human rights and fundamental freedoms pointed out, “the issue of State
responsibility comes into play when a State is in breach of the obligation to
respect internationally recognized human rights. Such obligation has its legal
basis in international agreements, in particular international human rights
treaties, and/or in customary international law, in particular those norms of
customary international law which have a peremptory character (jus
cogens)” 113

The right to reparation for the violation of human rights is reaffirmed
in numerous treaty-based and declaratory instruments.!1© It has also been

113 See Permanent Court of International Justice, Judgement dated 13 September 1928,
Factory at Chorzow (Germany v. Poland), in Series A, N°17; International Court of
Justice, Judgement on merits of June 1949, Corfu Channel (United Kingdom v.
Albania) and International Court of Justice, Judgement on merits, Military and
Paramilitary Activities in and against Nicaragua (Nicaragua v. United States of
America), 1986.

114 See Report of the International Law Commission — 53rd session (23 April to | June
and 2 July to 10 August 2001), Official Documents of the General Assembly, 56th
session, Supplement N° 10 (A/56/10).

115 United Nations document E/CN.4/Sub.2/1993/8, 2 July 1993, paragraph 41.

116 For example, within the universal system, the following, among others, can be cited:
the Universal Declaration of Human Rights (art. 8); the International Covenant on
Civil and Political Rights (arts. 2.3, 9.5 and 14.6); the Convention against Torture and
Other Cruel, Inhuman or Degrading Treatment or Punishment (art. 13 and 14); and
the International Convention on the Elimination of All Forms of Racial
Discrimination (art. 6). Similarly, at a regional level, the following, among others, can
be cited: the European Convention on Human Rights (arts. 5.5,13 and 41), the
Convention on the Rights of the Child (art. 39), the American Convention on Human
Rights (arts 25, 68 and 63.1) and the African Charter on Human and Peoples’ Rights
(art. 21.2). The following are also worth mentioning: the Declaration of Basic
Principles of Justice for Victims of Crime and Abuse of Power; the Declaration on the
Protection of All Persons from Enforced Disappearance (article 19); the Principles on
the Effective Prevention and Investigation of Extra-Legal, Arbitrary and Summary
Executions (Principle 20); and the Declaration on the Elimination of Violence against
Women.
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reiterated by international courts and international human rights bodies.!!”

The Inter-American Court of Human Rights has repeatedly stated that the
State’s obligation to provide reparation, which is a correlative of the right to
reparation to which the victims of human rights violations are entitled, is “a
customary norm which constitutes one of the fundamental principles of con-
temporary international law on State responsibility. In this way, when an
unlawful act attributable to a State takes place, that State becomes immediate-
ly accountable for violation of an international norm and as a result has the
duty to provide reparation and to halt the consequences of the violation.”!18

Reparation can take a variety of forms including: restitution, compensation,
redress, rehabilitation, satisfaction and guarantees of non-repetition. The
reparation must be appropriate, fair and prompt and, depending on the nature
of the right violated and group of people affected, can be individual or collec-
tive. For example, in the case of enforced disappearance, the Inter-American
Commission on Human Rights considered that knowing the truth about the
fate and whereabouts of the disappeared, as a means of reparation in the form
of satisfaction, was a right which belonged to society.!!?

8. The Right to the Truth

International humanitarian law has explicitly recognized the existence of the
right to the truth for relatives of people who have gone missing, a general cat-
egory which includes the victims of enforced disappearance.!?? The United
Nations Working Group on Enforced or Involuntary Disappearances, in its

117 See, for example, the Judgment by the Inter-American Court of Human Rights dated
29 July 1988 in the Veldsquez Rodriguez Case (paragraph 174 and following) and the
Judgment by the European Court of Human Rights dated 31 January 1995 in the case
of Papamichalopoulos v. Greece (Article 50), in Series A, N° 330-B_, 1995, p. 36.

118 Judgment of 29 August 2002, “El Caracazo” v. Venezuela Case, paragraph 76. See
also the judgments by the Inter-American Court of Human Rights in the cases of
Trujillo Oroza - Reparations (paragraph 60) and Bdmaca Veldsquez - Reparations
(paragraph 38).

119 See, inter alia, Annual Report of the Inter-American Commission on Human Rights.
1985-1986, OEA/Ser.L//V/11.68,Doc. 8 rev 1, 28 September 1986, p. 205, and Inter-
American Commission on Human Rights, Report No 136/99, 22 December 1999,
Case 10,488 - Ignacio Ellacuria and others, paragraph 224.

120 Article 32 of the Protocol Additional to the Geneva Conventions of 12 August 1949
relating to the Protection of Victims of International Armed Conflicts. See also
Resolution XIII adopted by the XXV International Conference of the Red Cross and
Red Crescent (1986).
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first report to the Commission on Human Rights, therefore recognized that,
on the basis of the 1977 Protocol I additional to the four Geneva
Conventions, relatives had the right to know the fate of family members who
had suffered enforced disappearance.!?! The Inter-American Commission on
Human Rights was to take a similar view.122 Doctrine supporting the right to
know the truth for relatives of people who have suffered enforced disappear-
ance, whether in wartime or peacetime, has also been grounded in interna-
tional humanitarian law.!23 Gradually, the right of all victims of gross human
rights violations and their relatives to know the truth came to be recognized.
At the same time, the basis in law was to change from international humani-
tarian law to the State’s duty of guarantee.

The Expert on the impunity of perpetrators of human rights violations (civil
and political) on the Sub-Commission on Prevention of Discrimination and
Protection of Minorities has taken the view that the right to the truth - or
“right to know” - exists as such and is an “inalienable right”.!2* The Expert
concluded his study by drafting a Set of Principles for the Protection and
Promotion of Human Rights through Action to Combat Impunity 125, which
includes among its principles the “victims’ right to know”. To be more spe-
cific, Principle 3 states: “Irrespective of any legal proceedings, victims, their
families and relatives have the imprescriptible right to know the truth about
the circumstances in which violations took place and, in the event of death or
disappearance, the victim’s fate”. The Meeting of Experts on Rights not
Subject to Derogation during States of Emergency and Exceptional
Circumstances, organized by the United Nations Special Rapporteur on the
question of human rights and states of emergency, concluded that, given that
jurisprudence and the views of United Nations special rapporteurs were in

121 United Nations documents E/CN.4/1435, 22 January 1981, paragraphs 186 and 187;
E/CN.4/1983/14, paragraph 134, and E/CN.4/1984/21, paragraphs 159 and 171.

122 Annual Report of the Inter-American Commission on Human Rights. 1985-1986.
OEA/Ser.L//V/11.68, Doc. 8, rev 1, 28 September 1986, p. 205, and Annual Report of

the Inter-American Commission on Human Rights. 1987-1988, 1988, OAS docu-
ment, OEA/Ser.L/V/I1.74, Doc. 10, rev. 1, p. 359.

123 See, for example: Louis Joinet, “Rapport général”, in Le refus de [’oubli - La poli-
tique de disparition forcée de personnes - Colloque de Paris.Janvier/février 1981, Ed.
Berger-Levrault, collection “Mondes en devenir”, Paris 1982, p. 302; Rodolfo
Mattarollo, “Impunidad, democracia y derechos humanos” in Por la Vida y la Paz de
los Pueblos Centroamericanos, series entitled Cuadernos centroamericanos de dere-
chos humanos, No. 2, Ed. Codehuca, San José, Costa Rica, 1991, p.7; and Eric David,
Principes de droit des conflits armés, ed. Bruylant, Brussels, 1994, paragraph 3.35,
p.502.

124 United Nations document, E/CN.4/Sub.2/1993/6, paragraph 101.

125 United Nations document E/CN.4/Sub.2/1997/Rev.1, Annex 1.




Part I. Section I. The General Legal Framework 49

agreement on this issue, the right to the truth constituted a norm of customary
international law. 120

Even though the International Covenant on Civil and Political Rights does not
expressly refer to the right to the truth, the Human Rights Committee has
expressly recognized the existence of the right of the relatives of victims of
forced disappearance to know the truth. In one case of enforced disappear-
ance, the Human Rights Committee concluded that “the author [of the com-
munication to the Committee and the mother of the disappeared person] has
the right to know what has happened to her daughter”127. Without using the
words “right to the truth” and without it being confined to enforced disap-
pearances, the Human Rights Committee urged States parties to the
International Covenant on Civil and Political Rights to ensure that victims of
human rights violations know the truth about the acts committed. In its
Concluding Observations on Guatemala’s initial report, the Human Rights
Committee called on the Guatemalan authorities to, inter alia, continue work-
ing to “allow the victims of human rights violations to find out the truth about
those acts”.128

Similarly, the doctrine developed by the Inter-American Commission on
Human Rights over the years has resulted in the right to know the truth
becoming grounded in human rights norms from the Inter-American system.
For example, in the case of Ignacio Ellacuria v. El Salvador, the Inter-
American Commission concluded that: “The right to know the truth with
respect to the facts that gave rise to the serious human rights violations that
occurred... and the right to know the identity of those who took part in them,
constitutes an obligation that the State must satisfy with respect to the vic-
tims’ relatives and society in general. This obligation arises essentially from
the provisions of Articles 1(1), 8(1), 25 and 13 of the American
Convention.”!2? The Inter-American Commission has gradually defined
the scope and meaning of the right to the truth. Initially this was defined as
the “right to know the truth about what happened, as well as the reasons and

126 See “Report of the Meeting of Experts on Rights not Subject to Derogation during
States of Emergency and Exceptional Circumstances, held in Geneva from 17 to 19
March 1995”, reproduced in the report of the United Nations Special Rapporteur on
the question of human rights and states of emergency, United Nations document
E/CN.4/Sub.2/1995/20, Annex I, paragraph 40, p. 57.

127 Human Rights Committee, Decision of 21 July 1983, Case of Maria del Carmen
Almeida de Quintero and Elena Quintero de Almeida (Uruguay), Communication No.
107/1981, paragraph 14.

128 United Nations document, CCPR/C/79/Add.63, paragraph 25.

129 Report N° 136/99, 22 December 1999, Case of Ignacio Ellacuria and others, para-
graph 221.
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circumstances that gave rise to these crimes being committed”.!30 In recent
decisions, the Inter-American Commission has made the meaning more
explicit by stating that this right involves “know[ing] the full, complete, and
public truth as to the events transpired, their specific circumstances, and who
participated in them”.!3! There is an intrinsic relationship between the right
to the truth and the right to have access to the courts. This relationship has
been established by the Inter-American Commission: “The right to know the
truth is also related to Article 25 of the American Convention, which estab-
lishes the right to simple and prompt recourse for the protection of the rights
enshrined therein”.132

The Inter-American Court of Human Rights, in its judgment in the Veldsquez
Rodriguez case, recognized the existence of the right of the relatives of vic-
tims of forced disappearance to know the fate of the person who has disap-
peared and the location of their remains.!33 The Inter-American Court of
Human Rights also recognized this right in its judgment in the Godinez Cruz
case.!34 In its judgment in the Castillo Pdez case, even though the expression
“right to the truth” was not used, the Inter-American Court of Human Rights
recognized that “the victim’s family... have the right to know what happened
to him”.133 But the Inter-American Court has not limited this right to cases of
forced disappearance. For example, in its Reparations Judgment on the case
of “El Caracazo”, in which many people were executed by the Venezuelan
armed forces and security forces, the Inter-American Court stated that “the
results of [the investigations] must be made public so that Venezuelan society
knows the truth”.!36 Similarly, the Inter-American Court considered that
legal provisions, such as amnesty laws, which “preclude the identification of
the individuals who are responsible for human rights violations... and prevent

130 Annual Report of the Inter-American Commission on Human Rights. 1985-1986,
OEA/Ser.L//V/11.68, Doc. 8 rev 1, 28 September 1986, p. 205. [Spanish original, free

translation. ]

131 Inter-American Commission on Human Rights, Report No. 37/00, 13 April 2000,
case 11,481, Monsignor Oscar Arnulfo Romero y Galddmez, paragraph 148. See also
Report No. 136/99, 22 December 1999, Case 10,488, Ignacio Ellacuria S.J. and oth-
ers, paragraph 221, and Report No. 1/99, 27 January 1999, Case No. 10,480, Lucio
Parada Cea and others, paragraph 147.

132 Report No 136/99, 22 December 1999, Case 10,488, Ignacio Ellacuria S.J.and
others, paragraph 225.

133 Judgment of 29 July 1988, Veldsquez Rodriguez Case, paragraph 181.

134 Judgment of 20 January 1989, Godinez Cruz Case, paragraph 191.

135 Judgment of 3 November 1997, Castillo Pdez v. Peru, paragraph 90.

136 Judgment of 29 August 2002 , “El Caracazo” v. Venezuela, paragraph 118. [Spanish
original, free translation.]
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[the victims and] their next of kin from knowing the truth”137. .. “are mani-
festly incompatible with the aims and spirit of the [American] Convention [on
Human Rights]”.138

The right to the truth is intimately linked to the State’s duty to discharge the
obligations it has under treaty-based instruments on the protection of human
rights and fundamental freedoms to which it has voluntarily subscribed. It is
beyond question that the relatives of victims have the right for any investiga-
tion that is carried out to be thorough so that they can know the truth about
the fate of their loved ones and the circumstances they went through and so
that the identity of those directly responsible for the human rights violations
in question can be made public. At the same time, the truth is essential to be
able to properly assess the amount of compensation arising from any liability
for human rights violations. Nevertheless, the State’s obligation to guarantee
this right to the truth is not a substitute or alternative for the other obligations
it has to fulfill within the framework of its duty of guarantee, namely, the
obligations to investigate and impart justice. Such an obligation exists and
carries on existing, regardless of whether or not the other obligations have
been satisfied. The right of the victims of gross human rights violations and
their relatives to know the truth has gradually taken on greater significance
over the past ten years. A specific indication of this has been the creation in
several countries of “truth commissions” and other similar mechanisms, the
fundamental purpose of which is to confirm that human rights violations took
place, uncover any unknown factors surrounding the fate of the victims, iden-
tify those responsible and, in some cases, provide the basis for bringing them
to trial.

9. Impunity

Impunity is a violation by the State of the international obligations it has to
satisfy whenever human rights violations have been committed. To put it
another way, it is unlawful. The Inter-American Court of Human Rights has
defined impunity as “the total lack of investigation, prosecution, capture, trial
and conviction of those responsible for violations of [the] rights”13%. A defin-
ition of impunity has been proposed in the draft Set of Principles for the
Protection and Promotion of Human Rights through Action to Combat
Impunity 140, drawn up by the Expert on the impunity of perpetrators of

139 Judgment of 8 March 1998, Paniagua Morales and Others Case, paragraph 173.
140 United Nations document E/CN.4/Sub.2/1997/20/Rev.1, Annex.
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human rights violations (civil and political) and currently under consideration
by the United Nations Commission on Human Rights. In article 18, impunity
is defined as “a failure by States to meet their obligations to investigate viola-
tions, to take appropriate measures in respect of the perpetrators, particularly
in the area of justice, by ensuring that they are prosecuted, tried and duly pun-
ished, to provide victims with effective remedies and reparation for the
injuries suffered, and to take steps to prevent any recurrence of such viola-
tions”.14! The draft set of principles has been frequently cited by many inter-
national human rights mechanisms, in particular, the Inter-American Court of
Human Rights!#2 and the Inter-American Commission on Human Rights, in
their decisions on individual communications.!43

Impunity for the perpetrators of human rights violations in itself constitutes a
breach of the duty of guarantee the State has where human rights are con-
cerned. As the Expert on impunity put it, “[i]mpunity conflicts with the duty
to prosecute and punish the perpetrators of gross violations of human rights
which is inherent in the entitlement of victims to obtain from the State not
only material reparation but also satisfaction of the ‘right to know’ or, more
precisely, the ‘right to the truth’.”144 The obligation to prevent and eradicate
impunity for human rights violations is implicit in the norms established by
the duty of guarantee. And it is for this reason that the issue of impunity is
usually not specifically addressed in international treaty-based instruments. In
keeping with this, the Expert on impunity has considered that several interna-
tional instruments establish an imperative obligation to fight against impuni-
ty.145 They include the Universal Declaration of Human Rights (articles 7
and 8), the International Covenant on Civil and Political Rights (article 2), the
Convention against Torture and Other Cruel, Inhuman or Degrading

141 Ibidem, Principle 18.

142 See, for example, Inter-American Court of Human Rights, Judgment of 22 February
2002, Bdmaca Veldsquez v. Guatemala (Reparations), paragraph 75, and the
Judgment of 27 November 1998, Castillo Pdez v. Peru, paragraph 48.

143 The Inter-American Commission on Human Rights has used the draft principles drawn
up by Independent Expert Louis Joinet as an indispensable referent in the following
cases: Report N°136/99, Case 10,488 Ignacio Ellacuria S.J. and others (El Salvador),
22 December 1999; Report N° 37/00, Case 11,481 (El Salvador), Monsignor Oscar
Arnulfo Romero y Galddmez; Report N° 45/00, Case 10,826 Manuel Monago
Carhuaricra and Eleazar Monago Laura (Peru), 13 April 2000; Report N° 44/00, Case
10,820, Américo Zavala Martinez (Peru) 13 April 2000; Report N° 43/00, Case 10,670,
Alcides Sandoval and others (Peru) 13 April 2000; Report N° 130/99, Case 11,740,
Victor Manuel Oropeza (Mexico), 19 November 1999; Report N° 133/99, Case
11,725, Carmelo Soria Espinoza (Chile), 19 November 1999; and Report N° 46/00,
Case 10,904, Manuel Meneses Sotacuro and Félix Inga Cuya (Peru), 13 April 2000.

144 United Nations document E/CN.4/Sub.2/1995/18, paragraph 13.

145 United Nations document E/CN.4/Sub.2/1993/6, paragraph 46 and following.
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Treatment or Punishment (articles 4 and 5) and the Declaration on the
Protection of All Persons from Enforced Disappearance.

This same view has been taken by international human rights courts and bod-
ies. For example, the Human Rights Committee has reiterated that impunity -
be it de jure or de facto - for human rights violations is incompatible with
State obligations under the International Covenant on Civil and Political
Rights.!46 On the subject of impunity, the Human Rights Committee also
considered that “[i]t is imperative that stringent measures be adopted to
address the issue of impunity by ensuring that allegations of human rights
violations are promptly and thoroughly investigated, that the perpetrators are
prosecuted, that appropriate punishments be imposed on those convicted, and
that victims be adequately compensated”.!4” Where gross human rights viola-
tions are concerned, the Inter-American Court of Human Rights has deemed
that, under the American Convention on Human Rights, “the State has the
obligation to use all the legal means at its disposal to combat that situation,
since impunity fosters chronic recidivism of human rights violations, and
total defenselessness of victims and their relatives.”!#8 In the opinion of the
Inter-American Court, “[t]he State has a duty to avoid and combat
impunity”.149

As the Expert on the impunity of perpetrators of human rights violations
(civil and political) has pointed out, impunity is a “phenomenon whose geom-
etry is variable”, inasmuch as there are many different ways and means in
which the State can infringe its human rights obligations. Doctrine talks about
de jure impunity to refer to impunity which directly originates from legal
norms such as amnesties and de facto impunity to encompass other situations.
With regard to de jure impunity, it is worth highlighting the Vienna
Declaration and Programme of Action adopted by the World Conference on
Human Rights which contains the following clause: “States should abrogate
legislation leading to impunity for those responsible for grave violations of
human rights such as torture and prosecute such violations, thereby providing
a firm basis for the rule of law”.150 It is also worth mentioning the

146 Concluding Observations of the Human Rights Committee - Lesotho, 8 April 1999,
United Nations document CCPR/C/79/Add.106, paragraph 17; Concluding

Observations of the Human Rights Committee - Brazil, 24 July 1996, United Nations
document CCPR/C/79/add.66, paragraph 8.

147 Concluding Observations of the Human Rights Committee - Brazil, op. cit., para-
graph 20.

148 Judgment of 8 March 1998, Paniagua Morales and Others Case, paragraph 173.

149 Judgment of 22 January 1999, Nicholas Blake Case (Reparations), paragraph 64.

150 World Conference on Human Rights - Vienna Declaration and Programme of Action,
June 1993, United Nations document DPI/1394-48164-October 1993-/M, Section II ,
paragraph 60.
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Declaration on the Protection of All Persons from Enforced Disappearance,
article 18 (1) of which expressly stipulates that: “Persons who have or are
alleged to have committed offences [of enforced disappearance] shall not
benefit from any special amnesty law or similar measures that might have the
effect of exempting them from any criminal proceedings or sanction”. A mea-
sure typical of de jure impunity is the granting of amnesties to the perpetra-
tors of gross human rights violations. The Human Rights Committee has
repeatedly deemed amnesties and other such legal measures which prevent
investigation, prosecution and punishment of the perpetrators and the granti-
ng of reparation to the victims to be incompatible with obligations under the
International Covenant on Civil and Political Rights.!! The Human Rights
Committee has emphasized that these kinds of amnesties help to create an
atmosphere of impunity for the perpetrators of human rights violations as
well as to undermine efforts to re-establish respect for human rights and the
rule of law, both of which constitute a breach of the State’s obligations under
the Covenant. The Inter-American Commission on Human Rights has repeat-
edly concluded that “the application of amnesties renders ineffective and
worthless the obligations that States Parties have assumed under Article 1.1
of the Convention, and thus constitute a violation of that article and eliminate
the most effective means for protecting such rights, which is to ensure the

trial and punishment of the offenders”.!52

151 General Comment No. 20 (44) on Article 7, 44th session of the Human Rights
Committee (1992) in Official Documents of the General Assembly, Forty-Seventh
Session. Supplement N° 40 (A/47/40), Annex VI.A. See the Observations and
Recommendations of the Human Rights Committee to: Argentina,
CCPR/C/79/Add.46 - A/50/40, paragraph 144 and CCPR/CO/70/ARG, paragraph 9;
Chile, CCPR/C/79/Add.104, paragraph 7; France, CCPR/C/79/Add.80, paragraph 13;
Guatemala, CCPR/C/79/Add.63, paragraph 25; Lebanon, CCPR/C/79/Add78, para-
graph 12; El Salvador, CCPR/C/79/Add.34, paragraph 7; Haiti, A/50/40, paragraphs
22 - 24; Peru, CCPR/C/79/Add.67, paragraphs 9 and 10 and CCPR/CO/70/PER, para-
graph 9; Uruguay, CCPR/C/79/Add.19 paragraphs 7 and 11 and CCPR/C/79/Add.90,
Part C; Yemen, A/50/40, paragraphs 242 - 265; and Croatia, CCPR/CO/71/HRV,
paragraph 11.

152 Inter-American Commission on Human Rights, Report N° 36/96, Case 10,843
(Chile), 15 October 1996, paragraph 50. See also: Report N° 34/96, Cases 11,228,
11,229, 11,231 and 11,282 (Chile), 15 October 1996, paragraph 50; Report N° 25/98,
Cases 11,505, 11,532, 11,541, 11,546, 11,549, 11,569, 11,572, 11,573, 11,583,
11,585, 11,595, 11,652, 11,657, 11,675 and 11,705 (Chile), 7 April 1998, paragraph
42; Report N° 136/99, Case 10,488 Ignacio Ellacuria S.J. and others (El Salvador),
22 December 1999, paragraph 200; Report N° 1/99, Case 10,480 Lucio Parada Cea
and others (El Salvador), 27 January 1999, paragraph 107; Report N° 26/92, Case
10,287 Las Hojas Massacre (El Salvador), 24 September 1992, paragraph 6; Report
N° 28/92, Cases 10,147, 10,181, 10,240, 10,262, 10,309 and 10,311 (Argentina), 2
October 1992; and Report N° 29/92 (Uruguay), 2 October 1992.
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But, of course, as the Inter-American Court of Human Rights has pointed out,
de jure impunity is not confined to amnesties and pardons but encompasses
all types of legal measures which are similarly incompatible with the State’s
international obligations. For example, in its momentous judgment in the
Barrios Altos case, the Inter-American Court pointed out that, under the
American Convention on Human Rights, “it is unacceptable to use amnesty
provisions, statutes of limitations or measures designed to remove criminal
liability as a means of preventing the investigation and punishment of those
responsible for gross violations of human rights such as torture, summary,
extra-legal or arbitrary executions and disappearances, all of which are pro-
hibited as breaches of non-derogable rights recognized under international
human rights law”.133 For the Inter-American Court these types of legal pro-
visions are contrary to the general obligations enshrined in articles 1.1 and 2
of the American Convention on Human Rights and are also in breach of arti-
cles 8 and 25 (judicial protection and the right to simple and effective
recourse). 154

There are several forms of de facto impunity. For example, they include com-
plicit inertia on the part of the authorities, frequent passivity on the part of
investigators, bias, intimidation and corruption within the judiciary.!3 In
general, de facto impunity exists when, in the words of the United Nations
Expert on the right to restitution, compensation and rehabilitation, “the State
authorities fail to investigate the facts and to establish criminal responsibili-
ty””.136 Thus, in the vast realm inhabited by de facto impunity, the latter exists
not only when the authorities fail to investigate human rights violations but
also when they do investigate but fail to do so promptly and diligently in
accordance with the relevant international standards. Thus, in the “El
Caracazo” case, the Inter-American Court of Human Rights considered that
investigations which carry on for a long period without those responsible for
gross human rights violations being identified and punished, constitute “a sit-
uation of serious impunity and [...] a breach of the State’s duty [of guaran-
tee]”.157 Similarly, de facto impunity exists when the State does not bring the
perpetrators of human rights violations before the courts or when only some
of the perpetrators are criminally prosecuted. But there is also de facto
impunity when the authorities fail to investigate all of the human rights viola-

153 Judgment of 14 March 2001, Barrios Altos Case (Chumbipuma Aguirre and others v.
Peru), paragraph 41. [Spanish original, free translation.]

154 Ibid., paragraph 43.
155 United Nations document E/CN.4/Sub.2/1993/6, paragraph 46.
156 United Nations document E/CN.4/Sub.2/1992/8, paragraph 5.2.

157 Judgment of 29 August 2002, “El Caracazo” v. Venezuela, paragraph 117. [Spanish
original, free translation.]
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tions involved in a particular case or to prosecute all of those responsible for
all the offences committed. Another way in which de facto impunity is
brought about is when those responsible for a case of human rights violation
are given sentences that are not consistent with the gravity of the violation or
when the authorities do not ensure that the sentence is enforced. De facto
impunity is also present, purely and simply, when the right to justice is
denied to the victims of human rights violations, their access to the courts is
restricted or cases are not conducted in accordance with the international
standards applicable to due process. Furthermore, it arises when the existence
of a court which is independent and impartial has not been guaranteed
because the absence of these two qualities leads to the denial of justice and
damages the credibility of the judicial process.!>%

Numerous Special Rapporteurs and Working Groups designated by the
Commission on Human Rights have pointed out that impunity constitutes a
breach of international human rights law and that it is the main factor con-
tributing to the recurrence of practices such as torture, extrajudicial execution
and enforced disappearance.!>?

10. Military Jurisdiction

There are few norms which specifically refer to the trial of perpetrators of
gross human rights violations under military jurisdiction. The United Nations
Declaration on the Protection of All Persons from Enforced Disappearance
was the first international instrument to have specific provisions on the trial
of human rights violators under military jurisdiction. Article 16 (2) stipulates
that those responsible for enforced disappearance, either as principal or
accessory, “[...] shall be tried only by the competent ordinary courts in each
State, and not by any other special tribunal, in particular military courts.”

The Inter-American Convention on Forced Disappearance of Persons, adopt-
ed in 1994, was the first treaty to address this issue. In article IX, it specifies
that “Persons alleged to be responsible for the acts constituting the offense
of forced disappearance of persons may be tried only in the competent juris-
dictions of ordinary law in each state, to the exclusion of all other special
jurisdictions, particularly military jurisdictions. [...] The acts constituting

158 United Nations document E/CN.4/Sub.2/1985/18.

159 Among others, see the Special Rapporteur on Torture, E/CN.4/1990/17, Special
Rapporteur on Extrajudicial, Summary or Arbitrary Executions, E/CN.4/1990/22 and
E/CN.4/1991/36, and the Working Group on Enforced or Involuntary
Disappearances, E/CN.4/1990/22/Add.1 and E/CN.4/1991/20.
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forced disappearance shall not be deemed to have been committed in the
course of military duties”. The Convention did not only exclude members of
the military or police who were responsible for forced disappearances from
military jurisdiction, as the Declaration did. It also established that it was not
possible to consider an act constituting enforced disappearance to be an
‘offence committed in the line of duty’ (‘delito de funcion’), a ‘service-related
act’ (‘acto de servicio’) or an ‘ordinary criminal offence committed while on
duty’ (‘delito comiin cometido con ocasion al servicio’).

Where other gross human rights violations are concerned, there are no inter-
national instruments, either treaty-based or declaratory, containing specific
provisions relating to military jurisdiction. Nevertheless, despite this, the
Commission on Human Rights and its Sub-Commission on the Promotion
and Protection of Human Rights have adopted several resolutions urging
States to exclude gross human rights violations from the jurisdiction of mili-
tary courts. For example, it is worth mentioning Resolution 1989/32 of the
Commission on Human Rights which recommends that States should bear in
mind and implement the principles contained in the draft Universal
Declaration on the Independence of Justice. Principle 5 (f) of the draft, known
as the Singhvi Declaration, expressly stipulates that the jurisdiction of mili-
tary courts should be limited to military offences. Similarly, the Commission
on Human Rights, in Resolution 1994/67, entitled “Civil Defence Forces 160,
recommended that whenever “armed civil defence forces are created”, gov-
ernments should ensure that their domestic legislation specifies that “offences
involving human rights violations by such forces shall be subject to the juris-
diction of the civilian courts”. In Resolution 1994/39, the Commission on
Human Rights noted the recommendation made by the Working Group on
Enforced and Involuntary Disappearances on “[...] the trial by civilian courts
of alleged perpetrators” of enforced disappearance.'®! For its part, the Sub-
Commission, in Resolutions 1998/3 and 1999/3, urged governments “to
ensure that crimes committed against human rights defenders do not go
unpunished, to allow and facilitate all necessary inquiry and to ensure judge-
ment by a civil tribunal and punishment of the perpetrators”.

Lastly, it is worth mentioning three draft international instruments currently
awaiting adoption by the United Nations Commission on Human Rights
which also make reference to military jurisdiction where human rights viola-
tions are concerned. They are the draft International Convention on the
Protection of All Persons from Forced Disappearance,'? the draft Set of

160 Resolution 1994/67, “Civil Defence Forces”, paragraph 2.
161 Resolution 1994/39, paragraph 21.
162 United Nations document E/CN.4/Sub.2/1998/19, Annex.
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Principles for the Protection and Promotion of Human Rights through Action
to Combat Impunity 103 and the draft Basic Principles and Guidelines on the
Right to a Remedy and Reparation for Victims of Violations of International
Human Rights and Humanitarian Law.!%*

The draft Convention stipulates in article 10 that “1. The alleged perpetrators
of and other participants in the offence of forced disappearance or the other
acts referred to in article 2 of this Convention shall be tried only in the courts
of general jurisdiction of each State, to the exclusion of all courts of special
jurisdiction, and particularly military courts. [...] 3. The perpetrators of and
other participants in the offence of forced disappearance or the other acts
referred to in article 2 of this Convention shall in no case be exempt from
criminal responsibility including where such offences or acts were committed
in the exercise of military or police duties or in the course of performing
these functions™.103

Principle 31 of the draft Set of Principles for the Protection and Promotion
of Human Rights through Action to Combat Impunity states that “[i]n order
to avoid military courts, in those countries where they have not yet been abol-
ished, helping to perpetuate impunity owing to a lack of independence result-
ing from the chain of command to which all or some of their members are
subject, their jurisdiction must be restricted solely to specifically military
offences committed by military personnel, to the exclusion of human rights
violations, which shall come under the jurisdiction of the ordinary domestic
courts or, where appropriate, in the case of serious crimes under international
law, that of an international criminal court.”

Principle 25 (i, ii) of the draft Basic Principles and Guidelines on the Right to
a Remedy and Reparation for Victims of Violations of International Human
Rights and Humanitarian Law stipulates that one of the guarantees of non-
recurrence must be the restriction of “the jurisdiction of military tribunals
only to specifically military offences committed by members of the armed
forces”. Like the draft principles against impunity, these draft principles and

163 United Nations document E/CN.4/Sub.2/1997/20/Rev.1, Annex.

164 United Nations document E/CN.4/2000/62.

165 The draft was drawn up and adopted by the Sub-Commission. The types of conduct
listed in article 2 to which article 10 refers are: instigation, incitement or encourage-
ment of the commission of the offence of forced disappearance; conspiracy or collu-
sion to commit an offence of forced disappearance; attempt to commit an offence of
forced disappearance; concealment of an offence of forced disappearance; and non-
fulfilment of the legal duty to act to prevent a forced disappearance.
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guidelines on the right to reparation have been cited by the Inter-American
Court of Human Rights as a reference in several of its judgments.!06

Finally, it is worth mentioning that, in 2000, the United Nations Sub-
Commission on the Promotion and Protection of Human Rights began a study
into the issue of the administration of justice through military tribunals.!07
This should include the development of international standards on military
jurisdiction. The Rapporteur responsible for the study has already taken some
steps in this direction by provisionally formulating nine recommendations.
One of them, Recommendation N° 1, excludes the prosecution of gross
human rights violations from the jurisdiction of military courts.!68

166 See, for example, Inter-American Court of Human Rights, Judgment of 22 February
2002, Bdmaca Veldsquez v. Guatemala (Reparations), paragraph 75, and the
Judgment of 27 November 1998, Castillo Pdez v. Peru, paragraph 48.

167 United Nations documents E/CN.4/Sub.2/2000/WG.1/CRP1,
E/CN.4/Sub.2/2001/WG.1/CRP3 and E/CN.4/Sub.2/ 2002/4.

168 United Nations document E/CN.4/Sub.2/2002/4, paragraph 30.
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Section II

International Jurisprudence
and Doctrine on Human Rights

A. The Universal System of Human Rights Protection

1. Human Rights Treaty Monitoring Bodies

The human rights treaty monitoring bodies within the universal system have
addressed the issue of bringing military and police personnel accused of
human rights violations to trial in military or police courts. Although they
have gradually come to the same conclusion, the way in which their doctrine
and jurisprudence have developed has been uneven. This is mainly due to the
nature of the rights and obligations for which each particular body is respon-
sible. The Human Rights Committee, the body charged with monitoring the
International Covenant on Civil and Political Rights, has been the body par
excellence in developing doctrine on the question of using military or police
courts to try military and police personnel accused of human rights violations.
To a lesser extent, this has also been done by the Committee against Torture,
the body responsible for monitoring the Convention against Torture and
Other Cruel, Inhuman or Degrading Treatment or Punishment. The issue has
also been addressed on several occasions by the Committee on the Rights of
the Child, the body which monitors the Convention on the Rights of the
Child.

1.1. The Human Rights Committee

The International Covenant on Civil and Political Rights does not contain any
specific provisions on the subject of military courts. However, article 2(3)
establishes the right to an effective remedy of a judicial nature. In addition,
article 14 recognizes the right to a hearing by an independent and impartial



62 Military Jurisdiction and International Law

tribunal and the right to the judicial guarantees that are necessary for a fair
trial. These two provisions are the pillars upon which the Human Rights
Committee’s doctrine on the question of military courts has been established.

Human Rights Committee doctrine on the use of military courts to try mili-
tary and police personnel who are responsible for human rights violations has
significantly evolved over the past fifteen years. Traditionally, the Human
Rights Committee did not consider that this practice, or that of trying civil-
ians in military courts, was incompatible per se with the provisions of the
International Covenant on Civil and Political Rights, in particular article 14.
For example, in 1984, in General Comment N° 13 on article 14 of the
Covenant, entitled “Equality before the courts and tribunals and the right to a
fair and public hearing by a competent, independent and impartial tribunal
established by law”, the Human Rights Committee said the following:

“The provisions of article 14 apply to all courts and tribunals
within the scope of that article whether ordinary or specialized.
The Committee notes the existence, in many countries, of mili-
tary or special courts which try civilians. This could present
serious problems as far as the equitable, impartial and indepen-
dent administration of justice is concerned. Quite often the rea-
son for the establishment of such courts is to enable exceptional
procedures to be applied which do not comply with normal
standards of justice. While the Covenant does not prohibit such
categories of courts, nevertheless the conditions which it lays
down clearly indicate that the trying of civilians by such courts
should be very exceptional and take place under conditions
which genuinely afford the full guarantees stipulated in article
14. [...] In some countries such military and special courts do
not afford the strict guarantees of the proper administration of
justice in accordance with the requirements of article 14 which
are essential for the effective protection of human rights. If
States parties decide in circumstances of a public emergency as
contemplated by article 4 to derogate from normal procedures
required under article 14, they should ensure that such deroga-
tions do not exceed those strictly required by the exigencies of
the actual situation, and respect the other conditions in para-
graph 1 of article 14”1

1 Human Rights Committee, General Comment No 13, “Equality before the courts and
tribunals and the right to a fair and public hearing by a competent, independent and
impartial tribunal established by law” (article 14 of the Covenant), paragraph 4,
adopted at the 21st session, 1984, United Nations document HR1/GEN/1/Rev.3.
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Although, in General Comment N° 13, the Human Rights Committee was
essentially addressing the question of trying civilians in military courts, their
considerations were also applicable to the practice of trying military and
police personnel accused of human rights violations in military courts.
However, as a result of observing how the Covenant was being implemented
by the States parties and examining their periodic reports, the Human Rights
Committee gradually began to change its view. The Human Rights
Committee now believes that the practice of using military courts to try mili-
tary and police personnel who have committed human rights violations is
incompatible with the obligations assumed under the International Covenant
on Civil and Political Rights, especially those stemming from articles 2(3)
and 14.

In 1992, in its Concluding Observations to Colombia, the Human Rights
Committee stated that:

“the measures that have been taken do not seem to be sufficient
to guarantee that all members of the armed forces who abuse
their power and violate citizens’ rights will be brought to trial
and punished. Military courts do not seem to be the most
appropriate ones for the protection of citizens’ rights in a con-
text where the military itself has violated such rights. [...] The
Committee recommends that the State party should [...] elimi-
nate impunity; strengthen safeguards for individuals vis-a-vis
the armed forces; limit the competence of the military courts to
internal issues of discipline and similar matters so that viola-
tions of citizens’ rights will fall under the competence of ordi-
nary courts of law [..17.2

That same year, in its Concluding Observations to Peru, the Human Rights
Committee said that it was regrettable that, with regard to extrajudicial execu-
tions and enforced disappearances attributed to the security forces as well as
with regard to terrorist acts, those responsible for such criminal acts “can be
tried for acts of violence only under military law”.3

In its Concluding Observations to Venezuela, in expressing “concern at the
serious human rights violations, such as enforced and involuntary disappear-
ances, torture and extrajudicial executions, that were committed during the
attempted coup d’état in 1989 and early 1992”, the Human Rights Committee

2 United Nations document CCPR/C/79/Add.2, 25 September 1992, paragraph 393.
3 United Nations document CCPR/C/79/Add.8, 25 September 1992, paragraph 8.
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was “disturbed by the failure to take sufficient steps to punish those guilty of
such violations, and concerned that members of the police force and the secu-
rity services and military personnel are likely to go unpunished as a result”.*
The Human Rights Committee therefore recommended the Venezuelan State

to:

“see to it that all members of the armed forces or the police
who have committed violations of the rights guaranteed by the
Covenant are tried and punished by civilian courts”.
In its Observations to Croatia, the Human Rights Committee said the follow-
ing:

“Those responsible for violations of human rights should be
brought speedily before the courts. In that regard, the existing
distinctions between military and civil jurisdictions should be
reviewed so that military personnel might be tried and, if found
guilty, punished under normal civil jurisdiction”.®
In its Concluding Observations to Brazil in July 1996, the Human Rights
Committee expressed its concern at “the practice of trying military police
accused of human rights violations before military courts and regrets that
jurisdiction to deal with these cases has not yet been transferred to the civil-
ian courts”.”
When carrying out their periodic examination of Peru’s report at the July
1996 session of the Human Rights Committee, several members of the
Committee considered military courts to be incompatible with several differ-
ent provisions of the International Covenant on Civil and Political Rights.®
For one Committee member, Mr. T. Buergenthal, “the military courts [...]
violated the principle of the guarantees of due process recognized in all
international human rights instruments”. In the opinion of another member,
Ms. Medina Quiroga, in Peru “[t]he military trial and appeal courts were not
in compliance with article 14 of the Covenant, since the judges were serving

military officers”.10

4 United Nations document CCPR/C/79/Add.13, 28 December 1992, paragraph 7.

5  Ibid., paragraph 10.

6  United Nations document CCPR/C/79/Add.15 - A/48/40, 28 December 1992, para-
graph 369.

7 United Nations document CCPR/C/79/Add.66, 24 July 19996, paragraph 10.

8  United Nations document CCPR/SR.1519 and CCPR/C/SR.1521.

9 United Nations document CCPR/SR.1519, paragraph 49.

10 United Nations document CCPR/C/SR.1521, paragraph 6.
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The Human Rights Committee, in its 1997 Concluding Observations to
Colombia, noted:

“with great concern that impunity continues to be a widespread
phenomenon and that the concept of service-related acts has
been broadened by the Higher Adjudication Council to enable
the transfer from civilian jurisdiction to military tribunals of
many cases involving human rights violations by military and
security forces. This reinforces the institutionalization of
impunity in Colombia since the independence and impartiality
of these tribunals are doubtful. The Committee wishes to point
out that the military penal system lacks many of the require-
ments for a fair trial spelled out in article 14, for example the
amendments to article 221 of the Constitution allowing active
duty officers to sit on military tribunals and the fact that mem-
bers of the military have the right to invoke as defence the
orders of a superior”.!!

As a consequence, the Human Rights Committee urged the Colombian

authorities to take all necessary steps:

“to ensure that members of the armed forces and the police
accused of human rights abuses are tried by independent civil-
ian courts and suspended from active duty during the period of
investigation. To this end, the Committee recommends that the
jurisdiction of the military courts with respect to human rights
violations be transferred to civilian courts and that investiga-
tions of such cases be carried out by the Office of the Attorney-
General and the Public Prosecutor. More generally, the
Committee recommends that the new draft Military Penal
Code, if it is to be adopted, comply in all respects with the
requirements of the Covenant. The public forces should not be
entitled to rely on the defence of ‘orders of a superior’ in cases
of violation of human rights”. 12
In its Concluding Observations to Lebanon in 1997, the Human Rights
Committee expressed its concern “about the broad scope of the jurisdiction of
military courts in Lebanon, especially its extension beyond disciplinary mat-
ters and its application to civilians. It is also concerned about the procedures
followed by these military courts, as well as the lack of supervision of the

11 United Nations document CCPR/C/79/Add.76, 5 May 1997, paragraph 18.
12 Ibid., paragraph 34.
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military courts’ procedures and verdicts by the ordinary courts”.!3 The
Human Rights Committee recommended that the State party concerned:

“should review the jurisdiction of the military courts and trans-
fer the competence of military courts, in all trials concerning
civilians and in all cases concerning the violation of human
rights by members of the military, to the ordinary courts”.!4
In its Concluding Observations to Chile in 1997, the Human Rights
Committee concluded that “[t]he wide jurisdiction of the military courts to
deal with all the cases involving prosecution of military personnel and their
power to conclude cases that began in the civilian courts contribute to the
impunity which such personnel enjoy against punishment for serious human
rights violations”.!> The Human Rights Committee therefore recommended
that:

“the law be amended so as to restrict the jurisdiction of the mil-
itary courts to trial only of military personnel charged with
offences of an exclusively military nature”.16

In its Observations to the Dominican Republic, the Human Rights Committee
deplored the fact that “the National Police has its own judicial body, separate
from that established by the Constitution, to try crimes and offences by its
members; this is incompatible with the principle of equality before the law
protected by articles 14 and 2, paragraph 3, of the Covenant. The Committee
also observes that, although the police is a civilian body legally subordinate
to the Department of the Interior and Police, in practice it is subject to mili-
tary authority and discipline, to the extent that the chief of police is a general
of the armed forces on active duty”. The Human Rights Committee therefore
called on the country’s authorities:

“to ensure that the jurisdiction of the police tribunals is restrict-
ed to internal disciplinary matters and that their powers to try
police officers accused of common crimes are transferred to the
ordinary civilian courts”.!”
In its Observations to Guatemala in 2001, after the proposed constitutional
reform had been rejected, the Human Rights Committee expressed its

13 United Nations document CCPR/C/79/Add.78, 1 April 1997, paragraph 14.
14 Ibidem.

15 United Nations document CCPR/C/79/Add.104, 30 March 1999, paragraph 9.
16 Ibidem.

17  United Nations document CCPR/CO/71/DOM, 26 April 2001, paragraph 10.
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concern that “personal jurisdiction has been maintained for members of the
military”.!® The Human Rights Committee stated that:

“The wide jurisdiction of the military courts to hear all cases
involving the trial of military personnel and their powers to
decide cases that belong to the ordinary courts contribute to the
impunity enjoyed by such personnel and prevent their punish-
ment for serious human rights violations, as the State party rec-
ognized when including the amendments not adopted in the
1999 referendum. The State party should amend the law to
limit the jurisdiction of the military courts to the trial of mili-
tary personnel who are accused of crimes of an exclusively mil-
itary nature (arts. 6, 7, 9 and 14 of the Covenant)”.19
Conversely, measures and reforms adopted by States parties to bar military
and police courts from trying military or police personnel for human rights
violations and hand over jurisdiction for such cases to the ordinary criminal
courts have been seen by the Human Rights Committee as a positive factor
that contributes towards implementation of the International Covenant on
Civil and Political Rights. In its Concluding Observations to Bolivia in 1997,
the Human Rights Committee also welcomed “the information that torture,
forced disappearances and extrajudicial executions are punishable offences in
Bolivia. It also welcomes the information that military tribunals have no juris-
diction except within the military institution and that cases of human rights
violations by members of the army and the security forces fall under the juris-
diction of civil courts”.2? In its Observations to El Salvador, the Human
Rights Committee welcomed the fact that the jurisdiction of military courts
had been curbed, seeing it as a positive factor for implementation of the
Covenant.?! In its Observations to Ecuador in 1998, the Human Rights
Committee welcomed “the information that the jurisdiction of the military tri-
bunals has been limited to members of the armed forces in the exercise of
their official functions; that these tribunals have no jurisdiction over civilians;
and that cases of human rights violations by members of the army and the
security forces fall under the jurisdiction of civilian courts”.22 However, the
Human Rights Committee had been mistaken because, although under the
new Ecuadorian Constitution military courts had become part of the ordinary

18 United Nations document CCPR/CO/72/GTM, 27 August 2001, paragraph 10.
19  Ibid., paragraph 20.

20 United Nations document CCPR/C/79/Add.74, paragraph 11.

21 United Nations document CCPR/C/79/Add.34, 18 April 1994, paragraph 5.
22 United Nations document CCPR/C/79/Add.92, 18 August 1998, paragraph 7.
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court system, they had not lost jurisdiction over cases of military personnel
accused of violating human rights. In its Observations to Guinea, the Human
Rights Committee welcomed the fact that military courts had been abolished
as a result of the Basic Law with constitutional status adopted by referendum
on 23 December 1990.23

The Human Rights Committee has examined the question of trying military
personnel accused of violating human rights in military courts in the deci-
sions it has taken on individual communications presented under the Optional
Protocol to the International Covenant on Civil and Political Rights. In such
cases, the Human Rights Committee has addressed the issue by looking at
whether a suitable remedy exists and if so, whether it has been exhausted.?4

It is important to stress that, in several of its observations and recommenda-
tions to countries, the Human Rights Committee has taken the general view
that the jurisdiction of military courts should be limited to offences which are
strictly military in nature and which have been committed by military person-
nel. For example, in its observations to Egypt, the Human Rights Committee
considered that “military courts should not have the faculty to try cases which
do not refer to offences committed by members of the armed forces in the
course of their duties”.25 In its observations to Chile, the Human Rights
Committee stated that “the continuing jurisdiction of Chilean military courts
to try civilians does not comply with article 14 of the Covenant. Therefore:
The Committee recommends that the law be amended so as to restrict the
jurisdiction of the military courts to trial only of military personnel charged
with offences of an exclusively military nature”.2® In its observations to
Poland, the Human Rights Committee was “concerned at information about
the extent to which military courts have jurisdiction to try civilians (art. 14);
despite recent limitations on this procedure, the Committee does not accept
that this practice is justified by the convenience of the military court dealing
with every person who may have taken some part in an offence primarily
committed by a member of the armed forces”.%” In its observations to
Cameroon, the Human Rights Committee recommended that the State party

23 United Nations document CCPR/C/79/Add.20, 29 April 1993, paragraph 3.

24 Decision dated 29 July 1997, Communication N° 612/1995, Case of José Vicente and
Amado Villafaiie Chaparro, Luis Napoleon Torres Crespo, Angel Maria Torres
Arroyo and Antonio Hugues Chaparro Torres v. Colombia, United Nations document
CCPR/C/60/D/612/1995, 19 August 1997, and the decision dated 13 November 1995,
Communication N° 563/1993, Case of Nydia Erika Bautista v. Colombia, United
Nations document CCPR/C/55/D/563/1993.

25 United Nations document CCPR/C/79/Add.23, 9 August 1993, paragraph 9.

26  United Nations document CCPR/C/79/Add.104, 30 March 1999, paragraph 9.

27  United Nations document CCPR/C/79/Add.110, 29 July 1999, paragraph 21.
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“ensure that the jurisdiction of military tribunals be limited to military
offences committed by military personnel”.?% In its observations to
Morocco??, Syria3°, Kuwait3!, the Russian Federation32, Slovakia33 and
Uzbekistan34, the Human Rights Committee considered that military courts
did not meet the requirements of article 14 of the International Covenant on
Civil and Political Rights. In these observations, the Human Rights
Committee also recommended that the jurisdiction of military courts be
restricted to trying members of the armed forces accused of military offences.
In its 1999 observations to Lesotho, while not specifically commenting on
military courts, the Human Rights Committee was “concerned about the con-
tinuing influence of the military in civilian matters and in particular about the
climate of impunity for crimes and abuses of authority committed by mem-
bers of the military. The Committee strongly urges that measures be taken by
the State party to ensure the primacy of civil and political authority”.33

1.2. The Committee against Torture

The Convention against Torture and Other Cruel, Inhuman or Degrading
Treatment or Punishment contains no explicit provisions regarding military
courts and does not explicitly state that those believed to be responsible for
torture offences have to be tried in ordinary courts to the exclusion of military
courts. Nevertheless, the Convention makes it obligatory for acts of torture to
be classified as criminal offences and for them to be punishable “by appropri-
ate penalties which take into account their grave nature”.3% Similarly, article 5
of the Convention makes it obligatory for the State party to exercise criminal
jurisdiction over acts of torture committed in any territory under its jurisdic-
tion or when the alleged perpetrator or the victim is a national of that State.
Article 5 also makes it obligatory for the State party to prosecute or extradite
any alleged perpetrator who is found on any territory under its jurisdiction
(the aut dedere aut judicare principle).

28 United Nations document CCPR/C/79/Add.116, 4 November 1999, paragraph 21.
29  United Nations document A/47/40, 23 October 1991, paragraph 57.

30 United Nations document CCPR/CO/71/SYR, paragraph 17.

31 United Nations document CCPR/CO/69/KWT, paragraph 10.

32 United Nations document CCPR/C/79/Add.54, 29 July 1995, paragraph 25.

33  United Nations document CCPR/C/79/Add.79, paragraph 20.

34 United Nations document CCPR/CO/71/UZB, 26 April 2001, paragraph 15.

35 United Nations document CCPR/C/79/Add. 106, paragraph 14.

36 Article 4 of the Convention against Torture and Other Cruel, Inhuman or Degrading
Treatment or Punishment.
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Despite the absence of specific norms on the issue, the Committee against
Torture has on several occasions considered that military personnel believed
to be responsible for torture offences should be tried by ordinary criminal
courts and not by military courts. The Committee has said this in several of
its observations and recommendations to States parties. In its observations to
Peru in 1994, the Committee was “concerned by the subjection of civilians to
military jurisdiction and by the fact that, in practice, the competence of the
military courts is being extended as regards cases of abuse of authority”.3’
The Committee against Torture made the following recommendation to the
State party concerned:

“The military courts should be regulated to prevent them from
trying civilians and to restrict their jurisdiction to military
offences, by introducing the appropriate legal and constitution-
al changes”.’

Five years later, in its observations to Peru, the Committee against Torture
recommended that the State party should ensure “vigorous investigation and,
where appropriate, the prosecution of all reported instances of alleged torture
and ill-treatment by its authorities, whether civil or military”.3® The
Committee also “once again emphasize[d] that the State party should return
jurisdiction from military courts to civil courts in all matters concerning civil-
ians”.40

In its observations to Colombia, the Committee against Torture noted with
concern that “the light penalties for the offence of torture in the Code of
Military Justice do not seem to be acceptable, nor does the extension of mili-
tary jurisdiction to deal with ordinary crime by means of the inadmissible
expansion of the concept of active service”.*! The Committee against Torture
recommended to the State party that “the situation of impunity [...] be termi-
nated by adopting the necessary legislative and administrative amendments to
ensure that military courts judge only violations of military regulations, pun-
ishing torture by means of penalties commensurate with its seriousness and
dispellarlzg any doubt as to the responsibility of anyone who obeys an illegal
order”.

37 United Nations document A/50/44, 26 July 1995, paragraph 69.

38 Ibid., paragraph 73.

39  United Nations document A/55/44, 16 November 1999, paragraph 61.
40 Ibid., paragraph 62.

41 United Nations document A/51/44, 9 July 1996, paragraph 76.

42 Ibid., paragraph 80.
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In its observations to Jordan, the Committee against Torture urged the coun-
try’s authorities “to consider abolishing exceptional courts such as the State
security courts and allow the ordinary judiciary to recover full criminal juris-
diction in the country”.43

In its observations to Venezuela, the Committee against Torture recommend-
ed that the country’s criminal legislation be amended in order to “provide for
the hearing and trial in the ordinary courts of any charge of torture, regardless
of the body of which the accused is a member”.*

In its observations to Guatemala, the Committee against Torture viewed as
positive “[t]he restriction of military jurisdiction to essentially military crimes
and misdemeanours and the consequent transfer to ordinary courts of all pro-
ceedings against members of the armed forces for ordinary crimes and similar
acts”.* In its 1995 observations, the Committee against Torture had request-
ed the State party to change “the legal provisions concerning the military
jurisdiction, in order to limit the jurisdiction of military judges exclusively to
military crimes”.*0

In its observations to Portugal, the Committee against Torture saw “[t]he revi-
sion of the Constitution, especially the ending of the status of military courts
as special courts” as a positive step in combatting torture.*’

1.3. The Committee on the Rights of the Child

The Convention on the Rights of the Child does not contain any provisions
which refer explicitly to military courts or violations of the rights of the child
committed by military personnel. Nevertheless, the considerations the
Committee on the Rights of the Child conveyed to Colombia in 1995 are
worth mentioning:

“Violations of human rights and children’s rights should
always be examined by civilian courts under civilian law, not
military courts. The outcome of investigations and cases of
convictions should be widely publicized in order to deter future

offences and thus combat the perception of impunity”.#8

43  United Nations document A/50/44, 26 July 1997, paragraph 175.

44 United Nations document A/54/44, 5 May 1999, paragraph 142.

45 United Nations document A/53/44, 27 May 1998, paragraph 162 (e), “Positive
Aspects”.

46  United Nations document A/51/44, 7 July 1996, paragraph 57 (h).

47 United Nations document A/53/44, 21 November 1997 , paragraph 44(e), “Positive
Aspects”.

48 United Nations document CRC/C/15/Add.30, 15 February 1995, paragraph 17.
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2. The Commission on Human Rights

The Commission on Human Rights has repeatedly addressed the question of
using military or police courts to try military and police personnel for human
rights violations. This has been done mainly through the general reports and
reports of country visits compiled by its thematic mechanisms, be they
Special Rapporteurs, Experts, Special Representatives or Working Groups.
The country mechanisms have also addressed the issue when studying the sit-
uation of human rights in specific countries. They all agree on the diagnosis:
as far as the prosecution of military and police personnel for human rights
violations is concerned, military and police courts are sources of impunity
and fail to safeguard the rights of the victims and their relatives.

2.1. The Special Rapporteur on extrajudicial, summary or arbitrary execu-
tions

The Special Rapporteur on extrajudicial, summary or arbitrary executions has
made reference on several occasions to the use of military courts to try mem-
bers of the security forces who have committed human rights violations.*
Referring to the Principles on the Effective Prevention and Investigation of
Extra-Legal, Arbitrary and Summary Executions, the Special Rapporteur, Mr.
Amos Wako, considered that:

“Any government practice that does not comply with the norms
established in the principles can be taken as evidence of gov-
ernment responsibility, even though there may be no proof that
government officials were directly involved in the summary or
arbitrary executions in question”.>?
The Special Rapporteur recommended that States should “thoroughly investi-
gate any allegations of summary or arbitrary executions that are presented,
regardless of the status of those responsible or the position they hold, and
ensure that they are brought without delay before an independent and impar-
tial tribunal which guarantees full respect for the rights of the victims”.3! He
also said that: “One of the main pillars of effective human rights protection is

49 This mandate was first established in 1982. Amos Wako (Kenya) was the first
Rapporteur (1982-1992). The position has subsequently been held by Bacre Waly
Ndiaye (Senegal, 1992-1998) and Asma Jahangir (Pakistan, 1998 onwards).

50 United Nations document E/CN.4/1990/22, paragraph 463. See also United Nations
document E/CN.4/1991/36, paragraph 591. [Spanish original, free translation. ]

51 United Nations document E/CN.4/1992/CRP.1, paragraph 649. [Spanish original, free
translation.]
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for governments to take steps to open independent and impartial investiga-
tions in order to identify and bring to justice those responsible for human
rights violations. Consequently, an atmosphere of impunity for human rights
violators is a major contributing factor in the persistence and often the
increase in human rights abuses in various countries. [...] Special attention
must be paid to the procedures used in [military] courts, which must not dis-
regard the internationally recognized standards for a fair trial. In addition, any
penalties imposed as a result of such procedures must not in practice amount
to disguised impunity”.32

In his 1983 report to the Commission on Human Rights, the Special
Rapporteur presented a general picture of the situations in which extrajudicial
executions had tended to occur between approximately 1965 and 1983.53 The
Rapporteur noted that death sentences were almost always passed by a special
tribunal, special military tribunal or revolutionary tribunal which did not
comply with procedural norms. According to the Special Rapporteur, in many
countries, special tribunals, such as military tribunals, had been set up after
the fall of the previous government. Such courts imposed death sentences
without following appropriate procedures. The Rapporteur described how, in
one country, following an attempted coup to overthrow the head of govern-
ment, special military tribunals had been set up to try those believed to be
responsible for the coup attempt as well as for the deaths of government offi-
cials that had occurred during it. Executions went on for a year and hundreds
of people were allegedly executed on the orders of the said tribunals with
total disregard for procedural safeguards.>*

The Rapporteur also noted that in many countries trials conducted by military
tribunals were held behind closed doors and resulted in public or secret exe-
cutions.> The Rapporteur went on to point out that in many countries such
courts were presided by judges with no qualifications and were not indepen-
dent.’® In fact, sentences were handed down by special military tribunals
made up of military officials who not only were not members of the judiciary
but had not received the training required to undertake such a task. “It would
seem that the most serious defects were in the structure itself and in the insti-
tutional position of this type of court or tribunal”.7 In most cases, they did
not form part of the judiciary but of the executive. Furthermore, given the

52 United Nations document E/CN.4/1993/46, paragraph 686. [Spanish original, free
translation.]

53 United Nations document E/CN.4/1983/16, Chapter VII(A), paragraph 73.
54 1Ibid., paragraphs 75 to 76.

55 1Ibid., paragraph 78.

56 Ibid., paragraph 82.

57 Ibidem. [Spanish original, free translation.]
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way in which judges were appointed, it was impossible for such courts to be
considered independent of the executive. The Rapporteur pointed out that the
verdicts handed down by these courts were of a political nature and based on
guidelines provided by the executive, thereby turning such trials into a mere
formality for rubberstamping decisions that had already been made.® In his
general conclusions and recommendations, the Special Rapporteur said that
“although certain relatively clear basic standards exist for determining cases
of arbitrary or summary executions, further long-term work needs to be car-
ried out to establish standards in some areas, in particular [...] 2. To clarify
the minimum substantive and procedural guarantees that must be respected
by military courts, [...] during states of emergency or when there are distur-
bances or internal tension, and the requirements and conditions to be met by
such courts”.>?

In his 1984 report to the Commission on Human Rights, the Special
Rapporteur carried out an analysis of the situations in which arbitrary and
summary executions usually occur.®? The analysis devoted particular atten-
tion to military courts.®! According to the Special Rapporteur, one of the
characteristic features that can lead to the creation of conditions in which
summary or arbitrary executions may occur is the existence of special tri-
bunals:

“In a considerable number of cases special tribunals, such as
[...] security tribunals, were set up outside of the country’s
legal system. On several different occasions, military courts
tried civilians without supervision from the judiciary. Such spe-
cial tribunals are usually empowered to try ‘political’, ‘securi-
ty’ or ‘counter-revolutionary’ offenders and, in most cases, are
not compelled to follow the procedures that apply in ordinary
courts. Consequently, they tend to disregard the safeguards that
must characterize a fair trial and the right to defence is usually
extremely limited. In some cases, access to legal advice is not
permitted in special tribunals. In other cases the defendants are
not informed of the charges against them until the time of the
trial so that it is impossible for them to prepare a proper
defence. It is also not possible to cross-examine prosecution
witnesses. Consequently, the evidence put forward by the
prosecution cannot be refuted. The right of appeal to a higher

58 Ibidem.

59 United Nations document, E/CN.4/1983/16, paragraph 230. [Spanish original, free
translation.]

60 United Nations document, E/CN.4/1984/29. See also United Nations document,
E/CN.4/1985/17, paragraphs 41 to 45.

61 United Nations document, E/CN.4/1984/29, paragraphs 75 to 86.
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court is also usually denied. Judges and magistrates are not
always independent officials with legal training but are often
members of the military. The tribunals are usually controlled
by the executive or the military and are answerable to them. In
some cases, special tribunals are set up for purposes determined
by the government or military. Trials are held behind closed
doors and the sentence is often passed not in accordance with
the law but in response to political dictates. As a result of retro-
spective decrees promulgated by the executive, the death penal-
ty became obligatory for a wide range of offences. The
offences for which special courts could impose the death sen-
tence were murder, terrorism, sabotage, treason, other ‘crimes
against security’ and, in some countries, offences of a moral or
economic nature. Executions frequently took place immediately
after sentencing or shortly afterwards”.62

According to the Special Rapporteur, another of the characteristic features
that can lead to the creation of conditions in which summary or arbitrary exe-
cutions may occur is when the executive or the military have control over the
judiciary. According to the Special Rapporteur: “The independence of the
courts was seriously curtailed in a considerable number of cases [...] On quite
a few occasions, the ordinary courts were deprived of jurisdiction over specif-
ic cases without any legal justification whatsoever. Such cases were tried by
military courts or special tribunals”.%3

In his 1987 report to the Commission on Human Rights, the Special
Rapporteur pointed out that, according to reports he had received, it was very
often special tribunals operating outside of the ordinary judicial framework
that were said to be responsible for sentencing people to death following trials
in which no procedural safeguards for the rights of the accused had been pro-
vided.®* The following were classed as special courts by the Special
Rapporteur: State Security Courts, revolutionary tribunals, special courts mar-
tial and military tribunals.®> He called on governments to review the rules of
procedure applicable to courts, including special courts, in order to ensure
that they contained appropriate safeguards for the rights of the accused, as
stipulated in the relevant international instruments.%¢

62 United Nations document, E/CN.4/1984/29, paragraph 130. [Spanish original, free
translation.]

63 United Nations document, E/CN.4/1984/29, paragraph 131. [Spanish original, free
translation.]

64 United Nations document, E/CN.4/1987/20.
65 Ibid., paragraph 186.
66 Ibid., paragraph 246 (a)(iv).
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With regard to the situation in the Philippines, the Special Rapporteur consid-
ered that the action of the military courts in cases of human rights violations
was a factor which contributed to impunity.%7

The successor to Mr. Amos Wako, Special Rapporteur Mr. Bacre Waly
Ndiaye, pointed out in his 1994 report to the Commission on Human Rights
that:

“The problem of military jurisdiction over alleged perpetrators
of human rights violations has once again been raised in this
regard. Sometimes, the fact that the civilian justice system does
not function properly is invoked by the authorities to justify tri-
als before military tribunals. Ample information received by
the Special Rapporteur indicates that, in practice, this almost
always results in impunity for the security forces. The Special
Rapporteur therefore once again appeals to all Governments
concerned to provide for an independent, impartial and func-
tioning civilian judiciary to deal with all cases of alleged viola-
tions of the right to life. The Special Rapporteur also calls on
the authorities to ensure that the security forces fully cooperate
with the civilian justice system in its efforts to identify and
bring to justice those responsible for human rights viola-

tions”.68

In his report on his visit to Peru, the Special Rapporteur concluded that:

“Another factor contributing to the impunity enjoyed by mem-
bers of the security forces is the fact that when legal proceed-
ings are opened against them for alleged extrajudicial
executions, they are almost always without exception heard by
military tribunals”.%9
Even though the Peruvian legislation in force in 1993 only allowed military
tribunals to try ‘offences committed in the line of duty’ (‘delitos de funcion’)
by military and police personnel, the Special Rapporteur remarked that:

“In practice, military judges have for many years claimed juris-
diction over all cases in which the security forces have commit-

67 United Nations document E/CN.4/1989/25, paragraph 220.
68 United Nations document, E/CN.4/1994/7, 7 December 1993, paragraph 697.

69 United Nations document E/CN.4/1994/7/Add.2, 15 November 1993, paragraph 48.
[Spanish original, free translation.]
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ted offences while in service, regardless of the nature of the
s 70

offence”.
In response to the argument put forward by some Peruvian authorities that
military courts were more efficient than the ordinary criminal courts, the
Special Rapporteur said that “if civilian courts are not operating in a satisfac-
tory way, the authorities should seek to deal with the basic causes and not
confine themselves to referring jurisdiction over those who have violated
human rights or who are accused of treason to the military courts since in
those courts guarantees that those accused of treason will receive a fair trial
are limited and absolute impunity for those who have violated human rights is
practically guaranteed”.”! Lastly, the Special Rapporteur recommended that
steps be taken by the Peruvian authorities to ensure that the military courts
could prosecute and bring to trial “solely members of the security forces who
commit military offences, a category from which serious violations of human
rights should be clearly and explicitly excluded”.”?

In the report on the joint visit made to Colombia with the Special Rapporteur
on Torture, the Special Rapporteur on Extrajudicial, Summary or Arbitrary
Executions stated that a:

“disturbing aspect of these courts is the fact that they are com-
posed of officers who can also be responsible for ordering mili-
tary operations in connection with which human rights
violations have occurred -something that is contrary to the prin-
ciple of the independence and impartiality of military judges
and is a cause of impunity”.”3

In the same report, the Special Rapporteur said that:

“Another highly controversial concept is that of an offence
committed while on duty, which is used in certain cases to
grant jurisdiction to the military courts. [...] This concept has
been and is interpreted broadly, to the point of including human
rights violations. In addition, when non-military offences occur
during military operations, offences against unarmed civilians
are dealt with as part of the violation of internal regulations, on
the basis of the argument that an act committed while on duty

70 Ibid., paragraph 50. [Spanish original, free translation.]
71 1Ibid., paragraph 98. [Spanish original, free translation.]
72 Ibid., paragraph 99. [Spanish original, free translation.]
73  United Nations document E/CN.4/1995/111, 16 January 1995, paragraph 89.
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includes anything that a member of the armed forces may do
while in uniform”.7#

In conclusion, the Special Rapporteur recommended that steps be taken by
the Colombian authorities to substantially amend the Military Criminal Code
to include, among other things:

“Explicitly excluding from military jurisdiction the crimes of

extrajudicial, summary or arbitrary execution, torture and

enforced disappearance”.”>

In his 1995 report, having examined military criminal jurisdiction in
the Special Rapporteur considered that:

“Military tribunals, particularly when composed of military
officers within the command structure of the security forces,
very often lack the independence and impartiality required
under international law. Military jurisdiction over human rights
violations committed by members of the security forces very
often results in impunity. In this context, reports of an amnesty
granted by the Chilean military judiciary to army officers
accused of an extrajudicial, summary or arbitrary execution are
particularly disturbing. The Special Rapporteur wishes to
express deep concern and calls on the authorities to enact leg-
islative reforms allowing for such cases to be treated by civilian

tribunals™.”®

Chile,

With regard to military courts in Venezuela, the Special Rapporteur was con-
cerned:

“at reports of decisions in which the Supreme Court of Justice
found that competence in cases involving human rights viola-
tions by security forces personnel belonged to the military
courts. Experience in other countries has shown that this almost
always results in impunity. The Special Rapporteur therefore
urges the Government to ensure that judges participating in
military tribunals hearing cases of security forces personnel
accused of human rights violations are independent, impartial
and competent, and that the rights of victims and witnesses to
participate in the proceedings are fully respected”.”’
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Ibid., paragraph 90.

Ibid., paragraph 120 (f).

United Nations document E/CN.4/1995/61, 4 December 1994, paragraph 93.
Ibid., paragraph 343.
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The Special Rapporteur also stated that the military courts in Egypt and Iraq
did not fulfil the requirements of the relevant international standards on the
administration of justice.”® The Special Rapporteur concluded that:

“In the vast majority of alleged extrajudicial, summary or arbi-
trary executions brought to the attention of the Special
Rapporteur over the past three years, sources report that either
no investigation at all has been initiated, or that investigations
do not lead to the punishment of those responsible. In many
countries where perpetrators of human rights violations are
tried before military courts, security forces personnel escape
punishment due to an ill-conceived esprit de corps. [...]

The reports and allegations received indicate that breaches of
the obligation to investigate alleged violations of the right to
life and punish those responsible occur in most of the countries
the Special Rapporteur is dealing with in the framework of his
mandate. The Special Rapporteur reiterates his appeal to all
Governments concerned to provide for an independent civilian
justice system with an independent and competent judiciary
and full guarantees for all those involved in the proceedings.
Where national legislation provides for the competence of mili-
tary tribunals to deal with cases involving violations of the
right to life by members of the security forces, such tribunals
must conform to the highest standards required by the pertinent
international instruments as concerns their independence,
impartiality and competence. The rights of defendants must be
fully guaranteed before such tribunals, and provision must be
made to allow victims or their families to participate in the pro-
ceedings”.””
In his report on his visit to the island of Bougainville in Papua New Guinea,
the Special Rapporteur, having found that civil actions brought for human
rights violations committed by the Armed Forces were heard in military
courts, considered this to be “contrary to the rules of natural justice”.80
In his report on his visit to Indonesia and East Timor, having found that,
under Indonesian law, military courts had sole jurisdiction to try members of
the armed forces for the torture, murder and kidnapping of civilians, the
Special Rapporteur pointed out that:

78 1Ibid., paragraphs 125 and 183 respectively.
79 Ibid., paragraphs 402 and 403.
80 United Nations document E/CN.4/1996/4/Add.2, 27 February 1996, paragraph 72(c).
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“Victims of human rights violations or their relatives still do
not have direct access to the judicial system in cases of abuses
perpetrated by members of the security forces. Consequently,
such complaints have to be filed with the police, which belongs
to the armed forces. In practice, investigations are, therefore,
rarely concluded. This can hardly be called an effective reme-
dy. The Special Rapporteur is not aware of any provision enti-
tling a civilian to bring such a complaint before a judicial or
other authority if the police have rejected the complaint or
refused to carry out an investigation. Even the Prosecutor has
no authority to order the police to carry out an investigation. If
the police find a complaint filed by a civilian to be well found-
ed, the file is transmitted to the office of the Military Attorney-
General, since the suspect would have to stand trial before a
military court. This means that no civilian authority is involved
in any way in dealing with a complaint filed by a civilian of an
alleged encroachment on his fundamental rights. The Special
Rapporteur feels that a system which places the task of correct-
ing and suppressing abuses of authority by members of the
army in that same institution will not easily inspire confidence.
The Special Rapporteur believes that there is no reason why
persons belonging to the military should be tried by military
courts for offences committed against civilians during the
essentially civil task of maintaining law and order”.8!

The Special Rapporteur recommended that jurisdiction over cases of human

rights violations committed by military personnel be handed over “to the

ordinary civilian judiciary”. 82

In his 1998 report to the Commission on Human Rights, the Special

Rapporteur pointed out that:

“Impunity has further been encouraged by problems related to
the functioning of the judiciary, in particular its lack of inde-
pendence and impartiality. [...] The Special Rapporteur also
remains concerned about the prosecution of members of the
security forces before military courts, where they may evade

punishment because of an ill-conceived esprit de corps”. 83

81 United Nations document E/CN.4/1995/61/Add.1, 1 November 1994, paragraph 70
(D).

82 Ibid., paragraph 81 (a).

83 United Nations document E/CN.4/1998/68, 23 December 1997, paragraph 97.
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In 1999, in her first report to the Commission on Human Rights as Special
Rapporteur, Mrs. Asma Jahangir stated that:

“In some cases situations of impunity are a direct product of
laws or other regulations which explicitly exempt public offi-
cials or certain categories of State agents from accountability or
prosecution. [...] The Special Rapporteur is also increasingly
concerned about the practice of prosecuting members of securi-
ty forces in military courts, which often fall short of interna-
tional standards regarding the impartiality, independence, and
competence of the judiciary”.84
The Special Rapporteur, in her report to the Commission on Human Rights
on country situations, pointed out that the problem of impunity in Colombia
was exacerbated by the system of military justice.35 Similarly, the Special
Rapporteur pointed out that the military courts in operation in the Democratic
Republic of the Congo, Egypt, Nigeria and Sierra Leone fell short of the
established international standards on administration of justice.3¢

In her report on her visit to Mexico, the Special Rapporteur on Extrajudicial,
Summary or Arbitrary Executions, Mrs. Asma Jahangir, said the following:

“Violations of human rights committed by members of the
armed forces are investigated and tried by military courts, and
the procedure followed is regulated by the Military Justice
Code. Members of all military courts are serving officers
appointed by the executive. Independent complainants may not
initiate criminal proceedings against a member of the armed
forces, as only the Ministry of Defence has the authority to
prosecute members of the armed forces before a military court.
These courts do not conform to the Basic Principles on the
Independence of the Judiciary. The military justice system is
arbitrary, resulting in miscarriage of justice”.8”

In her General Report to the Commission on Human Rights in 2000, the

Special Rapporteur concluded that:

“In most situations impunity is the result of a weak and inade-
quate justice system, which is either reluctant or unable to

84  United Nations document E/CN.4/1999/39, 6 January 1999, paragraph 67.

85 United Nations document E/CN.4/1999/39/Add.1, 6 January 1999, paragraph 62.
86 Ibid., paragraphs 66, 72, 172 and 216 respectively.

87 United Nations document E/CN.4/2000/3/Add.3, 25 November 1999, paragraph 44.
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investigate and prosecute cases of human rights violations,
including violations of the right to life. While in some countries
the judiciary is strongly influenced by or directly subordinate to
the executive authorities, in others court decisions are flatly
overruled or ignored by the law enforcement authorities or the
armed forces. Members of security forces are often prosecuted
in military courts which in many cases fall short of internation-
al standards regarding the impartiality, independence and com-
petence of the judiciary”.88

In her General Report to the Commission on Human Rights in 2001, the
Special Rapporteur remarked that “[i]Jmpunity for human rights offenders
seriously undermines the rule of law, and also widens the gap between those
close to the power structures and others who are vulnerable to human rights
abuses. In this way, human rights violations are perpetuated or sometimes
even encouraged, as perpetrators feel that they are free to act in a climate of
impunity”.8° The Rapporteur also stated that military courts are a source of
impunity:

“In cases when members of security forces are prosecuted, they
are usually tried in military courts, which often fall short of
international standards regarding the impartiality, independence
and competence of the judiciary”. %

2.2. The Special Rapporteur on Torture

The Special Rapporteur on Torture has addressed the issue of military juris-
diction and torture from two perspectives: on the one hand, whether or not
torture can be deemed to be a military offence and, on the other, whether mil-
itary courts meet the requirements set out in international standards with
regard to the administration of justice.?!

In his 1990 report to the Commission on Human Rights, the Special
Rapporteur, Mr. Peter Kooijmans, believed that military justice:

“makes no sense in any case in which members of the security
forces have seriously violated the basic human rights of a

88  United Nations document E/CN.4/2000/3, 25 January 2000, paragraph 89.

89  United Nations document E/CN.4/2001/9, 11 January 2001, paragraph 56.

90 Ibid., paragraph 62.

91 The mandate was established in 1985 and has been held successively by Mssrs. Peter
Kooijmans (Netherlands, 1985 - 1993), Nigel Rodley (United Kingdom, 1993 - 2001)
and Theo van Boven (Netherlands, 2001 onwards).
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civilian. Such an act constitutes an offence against civil public
2 92

order and must therefore be tried by a civil court”.
In his 1988 report to the Commission on Human Rights, when referring to his
visit to Uruguay®3, the Special Rapporteur said he had received information
confirming that one of the reasons why, under the military dictatorship, civil-
ian judges were often powerless to defend the human rights of citizens was
that military courts had jurisdiction over ‘crimes’ which were considered to
be related to domestic security. Following the return to democracy, the
Supreme Court restored the old law, which stated that “all offences men-
tioned in the Penal Code must be tried in the civil courts with no account
being taken of whether the persons who committed them were civilians or
members of the military, while the jurisdiction of the military courts is
restricted to typically military offences”.%*
When referring to his visit to Peru in his 1989 report to the Commission on
Human Rights, the Special Rapporteur pointed out that, according to the
country’s Code of Military Justice, “military courts have sole jurisdiction
over offences specified [in the Code] and committed while carrying out duties
(delitos de funcion), except when such duties are not service-related”.?> The
expression ‘delitos de funcion’ was the subject of serious controversy in Peru.
Some sources believed that some serious offences such as murder, kidnap-
ping and torture, when committed by members of the armed forces, could
never be called ‘delitos de funcion’ and that therefore they should be tried in
civil courts. However, the military took the position that all offences commit-
ted by the armed forces in emergency zones were ‘delitos de funcion’ and that
therefore they should be tried by military courts. The President of the
Peruvian Supreme Court told the Special Rapporteur that it was possible to
assume that abuses committed by members of the armed forces not acting on
orders from above came under the jurisdiction of civil courts while abuses
committed when such military personnel were acting on orders from above
fell within the remit of military courts. The Special Rapporteur pointed out
that, in practice, this meant that “most cases are referred to military courts
[and that] although in some cases members of the police had been tried and
convicted [...] at the time of his visit, no military court had convicted any
member of the armed forces”.”® The Rapporteur recommended that a bill,

92 United Nations document E/CN.4/1990/17, paragraph 271. [Spanish original, free
translation.]

93  United Nations document, E/CN.4/1988/17/Add.1.

94 1Ibid., paragraphs 19 and 20. [Spanish original, free translation.]

95  United Nations document, E/CN.4/1989/15. [Spanish original, free translation.]
96 Ibid., paragraphs 176-177. [Spanish original, free translation.]
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which had already been approved by the Senate, be passed into law. In it,
“the concept of ‘delito de funcion’ is defined and it is stipulated that serious
offences committed by members of the armed forces and the security police,
such as torture, are always to fall to the jurisdiction of the civilian courts.
This would be an important punitive measure as well as a preventive one”.%’

In his 1990 report to the Commission on Human Rights, the Special
Rapporteur stated that in Guatemala hardly anyone had been brought to jus-
tice for offences such as kidnapping, torture and extrajudicial execution.
Under the Constitution then in force in Guatemala, members of the security
forces suspected of having committed a crime against a civilian had to be
tried by a military court. The Rapporteur believed that, as long as those
allegedly responsible for committing such crimes against civilians were not
tried by civil courts, confidence in the legal system could not be estab-
lished.”8 He also recommended to the Guatemalan State that “all persons who
are considered to be responsible for human rights violations must be brought
to justice and, if their guilt is demonstrated, they must be punished; if the vic-
tim is a civilian, such people must be tried in principle by a civil court, what-
ever their status”.%?

In the same report, the Special Rapporteur pointed out that in Honduras,
owing to conflicting interpretations of the country’s Constitution, in practice
members of the armed forces were never tried in ordinary courts.!00 The
Special Rapporteur said that he was “convinced that if such an abuse of
authority (unlawful arrest or detention, or torture) has been committed against
a civilian, the ordinary courts should have jurisdiction over the matter,
regardless of whether or not the official responsible belongs to the armed
forces. The rights of civilians, by their very nature, are best protected by
means of an open trial in an ordinary court. The hearing of such cases by mil-
itary courts can easily lead to suspicion of a cover-up”.!9! The Special
Rapporteur also recommended that, bearing in mind that an abuse of authori-
ty committed against a civilian is an ordinary criminal offence, regardless of
whether it has been committed by a civilian or a member of the military, such
cases be heard by the ordinary criminal courts.!92

97 1Ibid., paragraph 187(b). [Spanish original, free translation.]
98 United Nations document, E/CN.4/1990/17, paragraph 212.
99 1Ibid., paragraph 216(e). [Spanish original, free translation.]
100 Ibid., paragraph 235.

101 Ibid., paragraph 249. [Spanish original, free translation.]
102 Ibid., paragraph 254 (c).
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In the conclusions to his report, the Special Rapporteur pointed out that in
most States it has been a long-established rule that people from the army who
are suspected of having committed a criminal offence should be tried by a
military court. According to the Special Rapporteur, this can be explained by
the fact that from time immemorial the military have had their own esprit de
corps which is still appropriate in the case of offences which are typically
military in nature, such as desertion or mutiny. However, in the view of the
Special Rapporteur, this rule did not make sense for any case in which mem-
bers of the security forces had seriously violated the basic human rights of a
civilian. “Such an act constitutes an offence against civil public order and
must therefore be tried by a civil court. Torture is prohibited in all circum-
stances and this prohibition applies to all officials, be they military or civilian.
Consequently, it cannot be claimed that it has anything to do with the specific
duties of the military. Bearing in mind that the general task of dispensing jus-
tice in order to protect civil public order falls to the civil courts, it is they who
must be responsible for trying any offences against public order, regardless of
who commits them”.103

In his 1991 report to the Commission on Human Rights, when referring to his
visit to the Philippines, the Special Rapporteur noted that no cases in which
criminal proceedings against military personnel had been brought before a
military court had resulted in conviction.!%4 In the opinion of the Special
Rapporteur, there seemed to be no reason why a member of the military
should be tried by a military court for a criminal offence committed against a
civilian in the course of carrying out such an essentially civil duty as main-
taining public order. Trying such people in military courts “easily leads to
suspicion of a cover-up”.19 The Special Rapporteur went on to recommend
repeal of the presidential decree granting military courts jurisdiction over all
offences committed by military personnel, including those which were not
strictly related to military duties.!00

In his report of his visit to Indonesia and East Timor, the Special Rapporteur
took the view that “a system which entrusts the task of correcting and elimi-
nating abuses of authority to the same institution which commits them does
not easily inspire confidence”.!%7 In his conclusions, the Special Rapporteur

103 Ibid., paragraph 271. [Spanish original, free translation.]

104 United Nations document, E/CN.4/1991/17, paragraphs 203-274.

105 Ibid., paragraph 269. [Spanish original, free translation.]

106 Ibid., paragraph 274 (d).

107 United Nations document, E/CN.4/1991/17/Add.1, paragraph 76. [Spanish original,
free translation. |
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urged Indonesia to grant the civil courts jurisdiction over criminal offences
committed by members of the armed forces, including the police.108

His successor, Mr. Nigel Rodley, also came to the same conclusion and went
on to repeatedly recommend that:

“A person found to be responsible for torture or severe mal-
treatment should be tried and, if found guilty, punished. [...] If
torture has occurred in an official place of detention, the offi-
cial in charge of that place should be disciplined or punished.
Military tribunals should not be used to try persons accused of
torture. [...] Complaints about torture should be dealt with
immediately and should be investigated by an independent
authority with no relation to that which is investigating or pros-
ecuting the case against the alleged victim”.109

In his 1999 report to the Commission on Human Rights, the Special

Rapporteur stated that the sources of impunity included:

“the existence of special legal norms, procedures and forums in
cases where State security forces are involved. Sometimes the
perpetrators are immune from the ordinary courts, being sub-
ject to, or perhaps more accurately, protected by, military jus-
tice, a phenomenon that seems fortunately to be beginning to
recede. Sometimes, special security courts will know how to
ignore claims that confessions are the product of torture”.!10
In his reports on country visits, the Special Rapporteur found that, as far as
acts of torture committed by personnel from the armed forces and other State
security bodies were concerned, military courts were one of the factors lead-
ing to de facto impunity. In the reports in question, the Special Rapporteur
recommended that jurisdiction over military or police personnel accused of
acts of torture be transferred to the ordinary criminal courts. For example, in
his 1994 report to the Commission on Human Rights, when addressing the
situation in Peru, the Special Rapporteur stated the following:

“It was also reported that the perpetrators were rarely prosecut-
ed, even in cases which had been reported to the competent
authorities. The military courts ignored such cases and did not

108 Ibid., paragraph 80 (k).

109 United Nations document E/CN.4/1995/34, 2 January 1995, paragraph 926 (g). See
also documents E/CN.4/1994/31, paragraph 666; E/CN.4/2001/66, 25 January 2001,
paragraph 1316 (i); and E/CN.4/2002/76, 27 December 2001, Annex I, letter j.

110 United Nations document E/CN.4/1999/61, Annex.
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place the accused at the disposal of the civil courts in accor-
dance with their obligation under the law. This situation of
impunity combined with other factors, such as the difficulty of
providing proof or the attitude of society towards the victims

meant that a large proportion of cases were not even report-
ed”.“l

In 1995, the Special Rapporteur, together with the Special Rapporteur on
Extrajudicial Executions, presented the report of their joint visit to Colombia.
The two Rapporteurs called for reforms to military jurisdiction and, in partic-
ular, for cases of extrajudicial execution, torture and enforced disappearance
to be removed from its remit. The joint report concluded that:

“As for the military justice system, measures must be taken in
order to ensure its conformity with the standards of indepen-
dence, impartiality and competence required by the pertinent
international instruments. Due regard should be given, in par-
ticular, to the Basic Principles on the Independence of the
Judiciary, adopted by the Seventh United Nations Congress on
the Prevention of Crime and the Treatment of Offenders, held
at Milan from 26 August to 6 September 1985, and endorsed by
the General Assembly in resolutions 40/32 of 29 November
1985 and 40/146 of 13 December 1985. Thus, an important
step forward would be a substantial reform of the code of mili-
tary justice, along the lines suggested, inter alia, by the
Procuraduria General. These reforms would need to include
the following elements: [...]

“(f) Explicitly excluding from military jurisdiction the crimes
of extrajudicial, summary or arbitrary execution, torture and
enforced disappearance.

“Furthermore, the organ deciding in conflicts of competence
between the civilian and the military justice systems should be
composed of independent, impartial and competent judges”.!12
In his 1996 report to the Commission on Human Rights, when discussing his
visit to Chile, the Special Rapporteur drew attention to the fact that a signifi-
cant number of cases of torture had been attributed to the uniformed police
(Carabineros) but that they enjoyed military privilege. In his conclusions, the
Special Rapporteur made the following recommendations:

111 United Nations document E/CN.4/1994/31, paragraph. 433.
112 United Nations document E/CN.4/1995/111, 16 January 1995, paragraph 120.
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“The uniformed police (Carabineros) should be brought under
the authority of the Minister of the Interior, rather than the
Minister of Defence. They should be subject to ordinary crimi-
nal jurisdiction only, and not to military jurisdiction. As long as
the military criminal code continues to apply to them, acts of
criminal human rights violations, including torture of civilians,
should never be considered as an ‘act committed in the course
of duty’ (acto de servicio) and should be dealt with exclusively
by the ordinary courts”.113
In 1998, in his report on his visit to Mexico, the Special Rapporteur found
that “[a]ccording to article 57 of the Code of Military Justice, offences under
common or federal law are deemed offences against military discipline when
committed by military personnel on active service or in connection with
active service”.!14 The Special Rapporteur also found that, even though the
Code of Military Justice does not provide for the offence of torture, it never-
theless stipulated that when a member of the military behaved in a manner
not covered by the Code, and did so while on active service or as a result of
it, the relevant federal laws also applied. As a result, members of the military
accused of acts of torture were tried by military courts under the terms of the
1991 Federal Law to Prevent and Punish Torture (Ley federal para prevenir 'y
sancionar la tortura). The Special Rapporteur recommended that appropriate
measures be taken by the Mexican authorities to ensure that:

“Cases of serious crimes committed by military personnel
against civilians, in particular torture and other cruel, inhuman
or degrading treatment or punishment, [...], regardless of
whether they took place in the course of service, [are] subject
to civilian justice” 115
In his report on his visit to Romania, having found that responsibility for
investigating cases of torture and ill-treatment committed by the police fell to
military prosecutors who, according to Law N° 54/1993, could only be mili-
tary officials on active service, the Special Rapporteur recommended that:

“Legislation should be amended to transfer the power to inves-

tigate claims of police abuse and torture from military to civil-

ian prosecutors”. 116

113 United Nations document E/CN.4/1996/35/Add.2, paragraph 76 (a).

114 United Nations document E/CN.4/1998/38/Add.2, paragraph 69.

115 United Nations document E/CN.4/1998/38/Add.2, paragraph 88.

116 United Nations document E/CN.4/2000/9 /Add.3, 23 November 1999, paragraph 57.
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In his report on his visit to Cameroon, the Special Rapporteur stated that
“[slince the gendarmes were part of the armed forces, they were brought
before military tribunals when they committed offences in the performance of
their duties, whereas offences committed by police officers were tried by the
civil courts”.!17 The Special Rapporteur made the following recommenda-
tions:

“A separate fully resourced corps of prosecutors, with special-
ized independent investigative personnel, should be established
to pursue serious criminality, such as torture, committed or tol-
erated by public officials; [... and] [t]he gendarmerie and
police should establish special services designed to investigate
complaints of, and to weed out, serious wrongdoing, such as

torture”. 118

In his report on his visit to Brazil, the Special Rapporteur stated that:

“with respect to criminal offences committed by military police
officers, the Military Criminal Procedure Code (Decree-Law
No. 1002/69 of 21 October 1969) provides that they must be
tried by the military justice system. By Law 9299/96, jurisdic-
tion has been transferred to ordinary courts in cases of inten-
tional homicide (homicidio doloso) against a civilian. However,
the initial police inquiry continues to rest with the military
investigators, and so does the classification of whether a crime
is considered ‘intentional homicide’ or ‘manslaughter’. The
crimes of bodily harm, torture and manslaughter, when com-
mitted by military police officers, continue to fall within the
exclusive jurisdiction of military courts, which are composed of
four military officers and one civilian judge. The crime of
abuse of authority does not exist in the military criminal code,
and hence cases on this count may be filed against military
police officers in ordinary courts. Prosecutions in military court
reportedly take many years as the military justice system is said
to be overburdened and inefficient”.!19

The Special Rapporteur made the following recommendations to the

Brazilian authorities:

“Investigations of police criminality should not be under the
authority of the police themselves, but in principle, an indepen-

117 United Nations document E/CN.4/2000/9 /Add.2, 11 November 1999, paragraph 59.
118 Ibid., paragraph 78.
119 United Nations document E/CN.4/2001/66/Add.2, 30 March 2001, paragraph 156.
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dent body with its own investigative resources and personnel.
As a minimum, the Office of the Public Prosecutor should have
the authority to control and direct the investigation | ...]

“The police should be unified under civilian authority and civilian justice.
Pending this, Congress should approve the draft law submitted by the federal
Government to transfer to the ordinary courts jurisdiction over manslaughter,
causing bodily harm and other crimes including torture committed by the mil-

itary police”.120

2.3. The Working Group on Enforced or Involuntary Disappearances

The Working Group on Enforced or Involuntary Disappearances has “repeat-
edly insisted that independent and effective administration of justice is essen-
tial in curbing enforced disappearances”.!2! The Working Group has also
stated on several occasions that its “experience [...] has demonstrated that
military courts are a significant contributory factor to impunity”.'?2 In addi-
tion, the Working Group has taken the view that “abuses of power [...] would
be considerably reduced if there was an independent and effective judiciary
capable of carrying out swift investigations and properly protecting the rights
of the person. [...] Military courts should only try offences of a military
nature committed by members of the security forces and serious human rights
violations such as enforced disappearances should be specifically excluded
from that category of offence”.123

In its 1993 report to the Commission on Human Rights, the Working Group
recommended that:

“Legal prosecution and sentencing in the case of offences
involving gross violations of human rights such as disappear-
ances should take place within the framework of the civil
courts, even if those concerned belonged or belong to the
armed forces”.124
At the time of its mission to Colombia in 1988, the Working Group said the
following: “Members of the mission did not leave convinced that military

120 Ibid., paragraph 169 (m) and (s).

121 United Nations document E/CN.4/1995/36, 21 December 1994, paragraph 54.

122 United Nations document E/CN.4/1991/20, paragraph 408. See also, among others,
E/CN.4/1990/13, paragraph 345. [Spanish original, free translation.]

123 United Nations document E/CN.4/1992/18, paragraph 367. [Spanish original, free
translation.]

124 United Nations document E/CN.4/1993/25, paragraph 46. [Spanish original, free
translation.]
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criminal justice was functioning in a manner commensurate with the gravity
of the allegations levelled against military officers as regards human rights
abuses. [...] Evidently, [the Military Penal Code] was written for the battle-
field, not for the administration of justice in times of peace”.

In its report on its visit to the Philippines in 1989, the Working Group said

that:

In its report on its visit to Sri Lanka in 1999, the Working Group concluded

that:

» 125

“the members of the mission did not come away impressed by
the modus operandi of the administration of military justice. In
view of the overwhelming testimonies on involvement of mem-
bers of the public forces in cases of disappearance and other
human rights abuses, the number of convictions is surprisingly

low. Impunity breeds contempt for the law”.126

“Officers of the armed forces that commit offences against
civilians can be tried either by military or civil courts. In case
of a summary trial before a military court, the punishment is of
a disciplinary nature, such as reduction in rank, withholding of
promotions or delay in promotions. In case of a court martial,
the punishment can be imprisonment or discharge from ser-

vice”.127

The Working Group recommended that the Sri Lanka authorities:

In its 2002 report to the Commission on Human Rights, the Working Group
stressed that, among other “appropriate preventive measures” required to
bring about “the eradication of the phenomenon of enforced or involuntary

“speed up [their] efforts to bring the perpetrators of enforced
disappearances, whether committed under the former or the
present Government, to justice. The Attorney-General or anoth-
er independent authority should be empowered to investigate
and indict suspected perpetrators of enforced disappearances
irrespective of the outcome of investigations by the
police;...”.128

125 United Nations document E/CN.4/1989/18/ Add. 1, paragraph 136.
126 United Nations document E/CN.4/1991/20/Add. 1, paragraph 166.

127 United Nations document E/CN.4/2000/64/Add.1, 21 December 1999, paragraph 29.

128 1Ibid., paragraph 63.
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disappearance” was the need to “bring [...] to justice all persons presumed
responsible, guaranteeing their trial only by competent ordinary courts and

not by any other special tribunal, in particular military courts”.12%

2.4. The Special Rapporteur on the independence of judges and lawyers

When examining the general issue of military jurisdiction, the Special
Rapporteur recalled that:

“Principle 5 of the Basic Principles on the Independence of the
Judiciary provides the right of everyone to be tried by ordinary
courts or tribunals established by law. More categorically,
principle 5 (f) of the Singhvi Principles provides that the juris-
diction of military tribunals shall be confined to military
offences, and that there shall always be a right of appeal from
such tribunals to a legally qualified appellate court or tribunal
or a remedy by way of an application for annulment.
Furthermore, principle 22 (b) of the Johannesburg Principles
provides that ‘[i]n no case may a civilian be tried for a security-
related crime by a military court or tribunal’. Article 16, para-
graph 4, of the Paris Rules also provides that ‘civil courts shall
have and retain jurisdiction over all trials of civilians for securi-
ty or related offences; initiation of any such proceedings before
or their transfer to a military court or tribunal shall be prohibit-
ed. The creation of special courts or tribunals with punitive
jurisdiction for trial of offences which are in substance of a
political nature is a contravention of the rule of law in a state of
emergency’.” 130
In his report to the Commission on Human Rights on his visit to Peru, the
Special Rapporteur expressed particular concern “about the practice of refer-
ring cases of human rights violations/wrongdoing committed by members of
the armed forces to military courts in order to avoid the course of ordinary
procedures”.13! The Special Rapporteur stated that: “While all judges in civil
courts are generally legally qualified, in military courts, only one of the five
judges is legally qualified; the other four members are career military offi-
cers, invariably without legal training. As a consequence, when these officers
assume the role of ‘judges’, they continue to remain subordinate to their

129 United Nations document E/CN.4/2002/79, 18 January 2002, paragraph 364.
130 United Nations document E/CN.4/1998/39/Add.1, paragraph 79.
131 Ibid., paragraph 133.
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superiors, or are at least perceived to be so. Thus, critics argue that their inde-
pendence and impartiality are suspect”.132 Lastly, the Special Rapporteur
concluded that:

“This practice should be discontinued. The Special Rapporteur
wishes to reiterate the recommendation of the Human Rights
Committee that necessary steps need to be taken to restore the
authority of the judiciary and to give effect to the right to effec-
tive remedy under article 2.3 of the International Covenant on
Civil and Political Rights, and thus overcome an atmosphere of
impunity”.133

In his report on his visit to Colombia, the Special Rapporteur stated that

“[ml]ilitary jurisdiction [...] is one of the primary sources of impunity in

Colombia”.!3% The Special Rapporteur pointed out that:

“The effectiveness of military courts in investigating and prose-
cuting crimes committed by members of the armed forces
varies depending on the nature of the offences tried before mili-
tary courts. It is reported that when the offence concerns inter-
nal police or armed forces regulations, the military criminal
courts had handed down harsh sentences. However, the situa-
tion is quite different when the offences under investigation
have been committed against civilians (robbery, injury, murder,
etc.); in these cases, a high percentage end in the suspension of
the proceedings”.!33
The Special Rapporteur pointed that this situation was due to “structural defi-
ciencies in the military justice system, which guarantee that military and
police officials are not criminally sanctioned for such offences”.!3 He stated
that:

“The main structural deficiency is the fact that military courts
are composed of active officers [and] it is common for officers
to judge subordinate officers who are from the same unit. [In
addition,] the concept of ‘due obedience defence’ provided by
article 91 of the 1991 Constitution relieves the soldier of liabili-
ty and places the sole responsibility on the superior officer. It is

132 Ibid., paragraph 80.

133 Ibid., paragraph 133.

134 United Nations document E/CN.4/1998/39/Add.2, 30 March 1998, paragraph 130.
135 Ibidem.

136 Ibid., paragraph 132.
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alleged that under this provision, the subordinates can argue
that the judges sitting on the bench ordered them to commit the
crime”. 137
The Special Rapporteur expressed his “concern in regard to the fact that
active-duty officers try their own subordinates for human rights offences
committed against civilians” 138 and considered that:

“given the military structure, active-duty officers lack the nec-
essary independence and impartiality to try cases in which
members of the same body are involved. Principle 2 of the
Basic Principles on the Independence of the Judiciary provides
that ‘the judiciary shall decide matters before them impartially,
on the basis of facts and in accordance with the law, without
any restrictions, improper influences, inducements, pressures,
threats or interferences, direct or indirect, from any quarter or
for any reason’. Active-duty officers, thus, are not seen to be
independent and capable to render impartial judgements against
members of the same Armed Forces”.!39

Lastly, the Special Rapporteur concluded that:

“Given the high rate of impunity at military tribunals (99.5 per
cent), the Special Rapporteur is of the view that the
Government of Colombia has failed to prevent and to investi-
gate human rights violations and to punish those members of
the army that commit these violations as required by interna-
tional law... [And that] given the highly hierarchical structure
of the military, an institution which is based on principles of
loyalty and subordination, active-duty officers lack the neces-
sary independence and impartiality to try cases in which mem-
bers of the same body are involved in cases related to
violations of human rights committed against civilians. Active-
duty officers, thus, are not seen to be independent and capable
of rendering impartial judgements against members of the same
Armed Forces”.140

In his report on his visit to Mexico, the Special Rapporteur found that “[m]ili-
tary tribunals have jurisdiction to try military personnel for breaches of the
military code and for common crimes committed during service”.14! Neither

137 Ibid., paragraph 133.

138 Ibid., paragraph 140.

139 Ibidem.

140 Ibid., paragraphs 170 and 172.

141 United Nations document, E/CN.4/2002/72/Add.1, 24 January 2002, paragraph 78.



Part I. Section II. International Jurisprudence and Doctrine on Human Rights 95

the victims of human rights violations committed by military officials nor
their relatives are able to participate in legal proceedings brought before such
courts. The Special Rapporteur made the following recommendations to the
Mexican authorities:

“Crimes alleged to be committed by the military against civil-
ians should be investigated by civilian authorities to allay sus-
picions of bias. In any event current legislation should be
amended to provide for the civil judiciary to try cases of specif-
ic crimes of a serious nature, such as torture and killings,
alleged to have been committed by the military against civilians
outside the line of duty. Urgent consideration should be given
to removing the military from policing public law and order in

society”. 142

2.5. The Working Group on Arbitrary Detention

The Working Group on Arbitrary Detention believed that, “if some form of
military justice is to continue to exist, it should observe four rules: (a) It
should be incompetent to try civilians; (b) It should be incompetent to try mil-
itary personnel if the victims include civilians; (c) It should be incompetent to
try civilians and military personnel in the event of rebellion, sedition or any
offence that jeopardizes or involves risk of jeopardizing a democratic regime;
and (d) It should be prohibited imposing the death penalty under any circum-
stances”.!43

In its report on its mission to Nepal, the Working Group found that military
courts were composed solely of military personnel, had jurisdiction over
civilians who had committed offences against military personnel as well as
over offences committed by military personnel when the victims were civil-
ians, and that only the military police were able to carry out investigations.
The Working Group considered this situation to be incompatible with the
right to a fair trial set out in article 14 of the International Covenant on Civil
and Political Rights.!44 The Working Group recommended that the Nepalese
authorities:

“Adapt[...] the functioning of the military courts to the stan-
dards concerning the right to a fair trial, by reviewing their
composition so that, as a minimum, they are presided over by a

142 Ibid., paragraph 192 (d).
143 United Nations document E/CN.4/1999/63, 18 December 1998, paragraph 80.
144 United Nations document E/CN.4/1997/4/Add.2, 26 November 1996, paragraph 29.
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civil magistrate, as well as ensuring that investigations are con-
ducted by the civil judicial police, that in camera hearings
become the exception, that the presence of counsel is assured in
all circumstances and that the courts’ powers are strictly limit-
ed to trying offences under the military regulations committed
by members of the armed forces”.143

In its report on its mission to Bahrain, the Working Group found that jurisdic-
tion over military offences committed by members of the armed forces was
exercised by military courts.!40 According to article 102(b) of the Bahraini
Constitution, the jurisdiction of courts martial is restricted to military
offences committed by members of the armed forces and security forces.
Although the article states that civilians cannot be tried in military courts, it
allows the jurisdiction of military courts to be extended in time of martial
law. The Working Group also noted that, under Legislative Decree No. 3 of
1982, members of the state security forces, including members of the police,
had been given the same legal status as military personnel and several crimes
attributed to them had been classified as military offences and were subject to
the jurisdiction of a special court, the Disciplinary Tribunal, which is in fact a
military court. Article 81 of Legislative Decree No. 3 categorizes offences
committed by members of the security services at their workplace or in bar-
racks, when on duty, when in uniform, or in the course of an assignment con-
nected with their duties as military offences. After studying the composition
and procedures of the Military Tribunals, in the case of armed forces person-
nel, and Disciplinary Tribunals, in the case of members of the police, the
Working Group concluded that such courts did not meet international stan-
dards and recommended the adoption of whatever reforms were necessary to
ensure that such courts could be brought into line with international standards
and, in particular, that members of the police could be tried in ordinary crimi-
nal courts.!47

2.6. The Special Representative on the situation of human rights defenders

In her report on her visit to Colombia, the Special Representative on the situ-
ation of human rights defenders said that the decision handed down by the
Constitutional Court in which it ruled that trials for human rights violations
and crimes against humanity should fall to the jurisdiction of the ordinary

145 Ibid., paragraph 35 (i).
146 United Nations document E/CN.4/2002/77/Add.2, 5 March 2002.
147 Ibid., paragraphs 77 and 115.
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criminal courts had not been fully complied with by the military courts. As a
result, “cases of serious violations and breaches of international humanitarian
law involving members of the military are still before military courts, and
[...] important violations of human rights such as massacres still escape the
jurisdiction of the ordinary courts”.!4® The Special Representative made the
following recommendations to the Colombian authorities:

“The parties responsible, by commission or omission, for viola-
tions of the rights of human rights defenders should be tried by
the ordinary justice system and punished. Appropriate compen-
sation to the victims should be awarded. The fight against
impunity should also imply the strengthening of judicial institu-
tions by guaranteeing the competence, efficiency, security and
independence of all institutions and persons in charge of inves-
tigation, prosecution and judicial examination of complaints of
human rights violations.

“[...] the Government [should] guarantee the independence of
the judiciary and adopt special measures to strengthen the pro-
tection mechanisms for judges, prosecutors, investigators, vic-
tims, witnesses and threatened persons. Ruling No. C-358 of
1997 and No. C-361 of 2001 of the Constitutional Court should
be fully implemented so that cases involving violations of
human rights and humanitarian law no longer be sent to mili-

tary courts”.149

2.7. Country Mechanisms

2.7.1. Guatemala

The Independent Expert on the Situation of Human Rights in Guatemala,
Ms. Moénica Pinto, stated in her 1994 report to the Commission on Human
Rights that:

“Military jurisdiction in Guatemala is very broad and covers
any person dependent on the army for any offence whatsoever,
not only for misdemeanours or offences of a military nature; it
is a kind of personal privilege which is contrary to the provi-
sions of article 14 of the International Covenant on Civil and

148 United Nations document E/CN.4/2002/106/Add.2, 17 April 2002, paragraph 183.
149 1Ibid., paragraphs 286 and 297.
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Political Rights and article 8 of the American Convention on

Human Rights. As a result of this, the army is only accountable

to civil society politically”.150
In the view of the Independent Expert, “subordination of the military authori-
ties to the political authorities is established in the constitutional norms. It
bears on the essence and dynamics of democracy. It also means that, in com-
parison with what was happening before democracy was restored, limits
should be set on the job to be done by the military institution and its objec-
tives must be determined according to the overall policies of the Government.
In this respect, it is imperative that non-interference on the part of the military
authorities in the national decision-making process or political matters should
be seen as a standard and a principle”.!5! Lastly, the Independent Expert rec-
ommended that:

“in non-military matters, members of the army must be subject
to the rules of accountability which apply to the civilian com-
munity. It is therefore essential that an urgent review of the reg-
ulations contained in the Code of Military Justice be carried out
in order to restrict military jurisdiction to cases of military mis-
demeanours and offences. Taking both these steps will mean
that military legal action is confined to matters befitting it and
at the same time will allow the military institution to regain the
trust in it that has been lost by part of the population”.!52
In her 1995 report, the Independent Expert, reiterated her concerns about the
extent of military jurisdiction in Guatemala and said that “it should be noted
that, while some progress has been made in restricting military jurisdiction, it
has not been possible completely to prevent the military courts from dealing
with cases in which there is prima facie evidence that members of the army
have been involved in the commission of ordinary offences. The supervision
of the investigation conducted by the Public Prosecutor through military
judges who are qualified lawyers, the participation of two army officers in the
trial stage and the designation of the court as a military court show that all
that has been achieved so far is a cross between military and civil jurisdiction.
Moreover, the fact that the seats of the courts of first instance are on military
bases compromises the ability of the civil trial-court judges who are members

150 United Nations document E/CN.4/1994/10, 20 January 1994, paragraph 49. [Spanish
original, free translation.]

151 Ibid., paragraph 155. [Spanish original, free translation.]
152 Ibidem. [Spanish original, free translation.]
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of the military court to reach an independent finding”.!33 The Independent
Expert again recommended:

“the strict limitation of military jurisdiction to the hearing and
trial of cases involving military offences”.154

In the conclusions and recommendations contained in her penultimate report
to the Commission on Human Rights in 1996, the Independent Expert said
that:

“it is essential for the State to guarantee the security, indepen-
dence and impartiality of all members of the Judiciary and, to
that end, for the Government to eliminate, in accordance with
the law, any improper interference in this area. The jurisdiction
of the military must be cut back and rendered inapplicable to
violations of human rights”.133

2.7.2. Equatorial Guinea

In his 1994 report to the Commission on Human Rights, the Special
Rapporteur on Equatorial Guinea, Mr. Alejandro Artucio, said that: “[w]hen
it comes to trying abuses committed by military personnel, [...] military juris-
diction is as a rule a source of impunity. In such circumstances, and particu-
larly during periods of political unrest, the use of military courts, made up of
officers of the armed forces, who try civilians or their own comrades-in-arms
is not a satisfactory solution”.136 The Rapporteur recommended the authori-
ties to:

“Restrict the scope of military jurisdiction to cases involving
strictly military offences, committed by military personnel”. 157

In his report to the Commission on Human Rights in 1996, the Rapporteur
repeated his recommendation “to restrict [...] [military] jurisdiction to trying
strictly military offences committed by military personnel. Ordinary offences
committed by military or police personnel should be judged by the ordinary
courts, like offences committed by private individuals”.!158 This recommenda-
tion was reiterated in 1997:

153 United Nations document E/CN.4/1995/15, 20 December 1994, paragraph 57.
154 Ibid., paragraph 186.

155 United Nations document E/CN.4/1996/15, 5 December 1995, paragraph 129.
156 United Nations document E/CN.4/1994/56, paragraph 56.

157 Ibid., paragraph 103.

158 United Nations document E/CN.4/1996/67, paragraph 85.
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“Where the military courts are concerned, the Special

Rapporteur reiterates his earlier recommendation to limit their

jurisdiction to trying strictly military offences committed by

military personnel. Ordinary offences committed by military or

police personnel should be tried by the ordinary courts, like

offences committed by private individuals. Any offences

involving slander or insults against the Head of State or any

other dignitary should be tried by the ordinary criminal

courts”. 159
His successor, Mr. Gustavo Gallén, in his first report as Special
Representative in 2000, stated that: “Military judges are empowered to arrest,
investigate and try civilians. Many of the executive’s senior officials regard
such powers as normal and do not see them as contrary to the principle of the
separation of powers proper to a State subject to the rule of law. They argue
that it is military justice that should institute proceedings for acts of violence,
even when committed by civilians, such as the attack on military facilities, or
the use of military weapons or uniforms. Military justice, however, does not
limit itself to such cases, in which its impartiality would in any case be dubi-
ous since it would simultaneously be judge and party. Military judges pass
sentence for offences such as insulting the Head of State, and also conduct
interrogations and investigations based on vague charges which do not refer
in detail to a specific offence”.160 The Special Representative also recalled
that “[i]n the course of the last 20 years, the Independent Expert and the
Special Rapporteurs have all recommended that [military justice] should be
restricted to offences of a military nature committed by serving military per-
sonnel”.16! The Special Representative recommended that:

“the right to justice should be safeguarded. This will entail,
above all, making the judiciary truly independent and impartial
through the adoption of legislative and administrative measures
to achieve the required separation between the executive
branch and the judicial branch, [...]. All the above should be
part of the overall aim of overcoming impunity by effectively
pursuing the investigation, sentencing and punishment of
human rights violators. Restricting the jurisdiction of military
courts, which should not have competence in respect of civil-
ians, is the necessary counterpart to the democratic strengthen-

ing of civil justice”.162

159 United Nations document E/CN.4/1997/54, paragraph 98.
160 United Nations document E/CN.4/2000/40, paragraph 69.
161 Ibid., paragraph 71.

162 Ibid., paragraph 137.
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In his second and last report, the Special Representative went on to reiterate
these same recommendations. %3

2.7.3. Somalia

In her report on the situation of human rights in Somalia, the Independent
Expert, Ms. Mona Rishmawi, said, with regard to violations committed by
soldiers from the Canadian Forces in Somalia attached to the Joint Task
Force, 104 that the Canadian Commission of Inquiry into these incidents
“found the military justice system to be inadequate in handling such cases and
recommended that military judges be replaced by civilian judges”.!5 Even
though at first, on 26 April 1993, the Canadian Minister of National Defence
had ordered the establishment of a military board of enquiry and some sol-
diers were also court-martialled for acts committed in Somalia, the military
board was later replaced by a civilian one. The Canadian Commission of
Inquiry, in its report entitled “Dishonoured Legacy”, recommended ‘“‘reform
[of] the military justice system by, inter alia, excluding military police from
the chain of command and substituting civilian judges for military judges”.166
The Independent Expert considered the work and recommendations of the
Canadian Commission of Enquiry to be “positive examples for many other

societies to follow”.167

3. The Sub-Commission on the Promotion and Protection of Human
Rights

Throughout its work, the Sub-Commission on the Promotion and Protection
of Human Rights!®8 has addressed the issue of military courts and, in particu-
lar, the question of the use of military or special tribunals to try military and
police personnel for human rights violations. Perhaps one of the first forays
into this area was undertaken by the Sub-Commission’s Special Rapporteur
on Equality in the Administration of Justice, Mr. Mohammed Abu Rannat, in
his 1969 study on equality in the administration of justice. When addressing
the issue of military courts being made up of armed forces officials who are

163 United Nations document E/CN.4/2001/38, paragraph 69.

164 United Nations Security Council Resolution 794 (1992).

165 United Nations document E/CN.4/1998/96, 16 January 1998, paragraph 109.
166 Ibid., paragraph 115.

167 Ibid., paragraph 120.

168 Formerly the Sub-Commission on Prevention of Discrimination and Protection of
Minorities.
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subject to the principle of hierarchical obedience and military discipline, the
Special Rapporteur concluded that:

“one might wonder whether the aforementioned personnel can
be tried and prosecuted in complete freedom, bearing in mind
that they are dependent on their commanding officer as far as
the determination of efficiency, promotion, allocation of tasks
and the right to go on leave are concerned”.169

3.1. The Special Rapporteur on human rights and states of emergency

The Special Rapporteur on human rights and states of emergency, Ms. Nicole
Questiaux, pointed out, in her 1992 Study, that a common practice in states of
emergency was for the judiciary to be placed under the authority of the exec-
utive. The Special Rapporteur said that one way of bringing this about was to
change the criteria for assigning jurisdiction, thereby gradually removing
“powers from the ordinary justice system in favour of military jurisdic-
tion”.170 The Special Rapporteur concluded that one of the consequences of
such practices was that the principle of the separation of powers was replaced
by the “hierarchical structuring of powers”, in which “the civilian authority
itself, while retaining some of its prerogative powers, is subordinate to the
military authority”.!7! The Special Rapporteur considered that these practices
amounted to a real “transformation of the rule of law”, which deeply affected
“criminal law both in form (the definition of offences and the scale of penal-
ties) and substance (procedural guarantees) as well as the regulations relating
to jurisdiction”.!72 As an example, the Special Rapporteur cited the military
courts with jurisdiction over civilians which had been set up under emer-
gency legislation in Turkey.

Her successor, Mr. Leandro Despouy, recommended in his 1989 report that
“in order to best prevent a state of emergency from having negative effects on
the enjoyment on human rights, [States should] maintain the jurisdiction of
civil courts and limit the intervention of military courts to military crimes and
offences”.173

169 United Nations document E/CN.4/Sub.2/296, 10 June 1969, paragraph 195. [Spanish
original, free translation.]

170 Study of the Implications for Human Rights of Recent Developments concerning
Situations Known as State of Siege or Emergency, United Nations document
E/CN.4/Sub.2/1982/15, 27 July 1982, paragraph 155. [Spanish original, free transla-
tion.]

171 Ibid., paragraph 159. [Spanish original, free translation.]

172 TIbid., paragraph 163. [Spanish original, free translation.]

173 United Nations document E/CN.4/Sub.2/1989/30/Rev.1, 7 February 1990, paragraph
33 (b). [Spanish original, free translation.]
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In his 1991 report, when discussing the transfer of jurisdiction from ordinary
courts to military courts, the Special Rapporteur pointed out that:

“when emergency measures are enforced to deprive indepen-
dent and impartial courts of jurisdiction over officials accused
of violating human rights, experience shows that the elimina-
tion of this vital safeguard in effect creates a climate of impuni-
ty which encourages the widespread and indiscriminate
violation of human rights, including rights which should not be
suspended”.174

3.2. Experts on the Impunity of Perpetrators of Human Rights Violations

In their 1993 report, Independent Experts, Messrs. Louis Joinet and El Hadji
Guissé, said the following on the subject of military courts:

“the judges who sit on these [courts] are, as members of the
military, answerable to the Ministry of Defence and therefore to
a hierarchical authority that hardly meets the criterion of inde-
pendence. This results, on the one hand, in a strong spirit of
solidarity which tends to justify or even legitimize violations as
obeying a superior interest or being a means of accomplishing a
task assigned to the armed forces (maintaining social order,
fighting against subversion, etc.) and, on the other hand, a ten-
dency to turn ‘secrecy on defence grounds’ into the rule rather
than the exception, which means concealing evidence and the
identity of those responsible for the violations”.!7>
Later, Independent Expert Louis Joinet would be mandated by the Sub-
Commission to carry out a study into the question of impunity for the perpe-
trators of human rights violations (civil and political). In his 1995 report,
Expert Louis Joinet said the following:

“most Special Rapporteurs [from the Commission on Human
Rights] point to the extent to which military courts can be a
factor in impunity. In the light of studies conducted by the rele-
vant United Nations bodies and by the regional (European,
American and African) systems for the protection of human

174 United Nations document E/CN.4/Sub.2/1991/28/Rev.1, 21 November 1991, p. 49.
[Spanish original, free translation.]

175 United Nations document E/CN.4/1993/6, paragraph 36. [Spanish original, free trans-
lation.]
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rights, and the positions they have adopted, consideration
should be given to measures in this respect that would make the
combating of impunity as effective as possible. Should military
courts be retained, with their competence limited to purely mil-
itary offences committed solely by the military? But would that
not legitimize the principle of the existence of such courts? [...]
For is it not arguable that the characteristic rules governing
these courts (on composition, competence and procedure) bring
them into conflict with article 14 of the International Covenant
on Civil and Political Rights; among other criteria, this article
requires the presence of competent, independent and impartial
judges, a difficult claim to make for bodies in which the mili-
tary remain subject to their superiors, even supposing (although
there is no known precedent) that all the other safeguards estab-
lished by article 14 are respected”.176

In his 1996 report, Expert Louis Joinet recommended that “[i]n order to avoid
military courts, in those countries where they have not yet been abolished,
helping to perpetuate impunity by virtue of a lack of independence resulting
from the chain of command to which all or some of their members are sub-
ject, their jurisdiction must be limited solely to offences committed among
military personnel”.!”’

In his final report, the Expert concluded that “[b]ecause military courts do not
have sufficient statutory independence, their jurisdiction must be limited to
specifically military infractions committed by members of the military, to the
exclusion of human rights violations, which must come within the jurisdic-
tion of the ordinary courts”.!”8 The Expert’s work culminated in the drafting
of a Set of Principles for the Protection and Promotion of Human Rights
through Action to Combat Impunity.'” Principle N° 31 of the draft principles
states that “[i]n order to avoid military courts, in those countries where they
have not yet been abolished, helping to perpetuate impunity owing to a lack
of independence resulting from the chain of command to which all or some of
their members are subject, their jurisdiction must be restricted solely to
specifically military offences committed by military personnel, to the exclu-
sion of human rights violations, which shall come under the jurisdiction of
the ordinary domestic courts or, where appropriate, in the case of serious
crimes under international law, that of an international criminal court”.180

176 United Nations document E/CN.4/Sub.2/1995/18, 28 June 1995, paragraph 17.
177 United Nations document E/CN.4/Sub.2/1996/18.

178 United Nations document E/CN.4/Sub.2/1997/20/Rev.1, paragraph 38.

179 United Nations document E/CN.4/Sub.2/1997/20/Rev.1, Annex.

180 Ibidem.
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3.3. The Expert on the right to reparation

The Expert on the right to restitution, compensation and rehabilitation for the
victims of gross violations of human rights and fundamental freedoms,
Mr. Theo van Boven, has addressed the issue of the prosecution of military
personnel responsible for human rights violations in military courts. In partic-
ular, he has exposed the link between impunity and the right to restitution.
The Expert took the view that:

“it can be concluded that in a social and political atmosphere in
which impunity prevails, the right of the victims of flagrant
violations of human rights and fundamental freedoms to obtain
reparation is probably just an illusion. It is hard to imagine that
a judicial system can safeguard the rights of victims while at
the same time remaining indifferent and inactive in the face of
the flagrant offences committed by those who violated those
rights” 181
The work of the Expert culminated in 1997 with the drafting of the Basic
principles and guidelines on the right to reparation for victims of gross viola-
tions of human rights and humanitarian law, clause 15 (h,ii) of which calls
for the jurisdiction of military tribunals to be restricted “solely to specifically
military offences committed by members of the armed forces” as a means of
reparation in the form of satisfaction and a guarantee of non-recurrence.!82
Although some amendments have been made to the draft, Cherif Bassiouni,
who replaced Theo van Boven, has retained the clause restricting military
jurisdiction with exactly the same wording.!83

3.4. Special Rapporteurs on the right to a fair trial

In their reports entitled “The right to a fair trial: Current recognition and mea-
sures necessary for its strengthening”, Messrs. Stanislav Chernichenko and
William Treat did not address the issue of the use of military courts to try
military personnel responsible for human rights violations. However, they
made several comments on the need for all courts to be independent and
impartial. In their 1992 report, they stated that “[i]mpartiality also describes
the appropriate attitude of the court to the case being tried and that there will

be an unbiased assessment of the evidence”.!84

181 United Nations document E/CN.4/Sub.2/1992/8, paragraph 55.
182 United Nations document E/CN.4/1997/104, Annex.

183 In the new version of the draft, the clause restricting military jurisdiction appears in
article 25 (h,ii). United Nations document E/CN.4/2000/62, Annex.

184 United Nations document E/CN.4/Sub.2/1990/34, paragraph 37.
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3.5. Special Rapporteur on the independence and impartiality of the judi-
ciary

In his 1991 report, the Special Rapporteur on the independence and impartial-
ity of the judiciary, Mr. Louis Joinet, considered that a series of measures
granting jurisdiction to military courts in Myanmar were factors which nega-
tively affected the independence and impartiality of the judiciary.!85 The
Expert recalled the Draft Universal Declaration on the Independence of
Justice and, in particular, principle 5(f), which stipulates that the jurisdiction
of military courts must be restricted to military offences.!86

3.6. The Sessional Working Group on the Administration of Justice

Since 2000, the Working Group on the Administration of Justice has been
undertaking a study into the issue of the “Administration of justice through
military tribunals and other exceptional jurisdictions”.!87 As pointed out by
Mr. Louis Joinet, the rapporteur responsible for the study, the “essential goal
would be to reduce the incompatibility noted between the status of military
courts and the international standards analysed in the study”.188

During the 2001 session of the Sub-Commission, the Rapporteur submitted
an interim report on the administration of justice through military courts!8? to
the Working Group on the Administration of Justice.!”" In his report to the
Working Group, the Rapporteur sought to identify trends and, secondly, to
elaborate guidelines or benchmarks for governments engaged in reforming
their systems of military justice.!%!

In his 2002 report, the Rapporteur on the Issue of the Administration of
Justice through Military Tribunals concluded that:

“The trial, by military tribunals, of members of the armed
forces or the police accused of serious human rights violations
that constitute crimes is a current practice in many countries. It
is frequently a source of impunity. This practice tests the effec-

185 United Nations document E/CN.4/Sub.2/1991/30, paragraph 277.

186 Ibid, paragraph 283.

187 United Nations document E/CN.4/Sub.2/2000/44, 15 August 2000, paragraphs 40 to
46. See also working document E/CN.4/Sub.2/2000/WG.1/CRP.2.

188 Ibid., paragraph 43.

189 United Nations document E/CN.4/Sub.2/2001/WG.1/CRP.3.

190 United Nations document E/CN.4/Sub.2/2001/7, 14 August 2001, paragraphs 28 to
39.

191 Ibid., paragraph 30.
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tiveness of the right to effective remedy (article 2, paragraph 3
(a), of the International Covenant on Civil and Political Rights),
of the right to a fair hearing by an independent and impartial
tribunal (article 14, paragraph 1, of the Covenant) and of the
right to equal protection of the law (article 26 of the
Covenant)”.192

But, at the same time, the Rapporteur stated that “[m]ore and more countries
are adopting legislation that excludes the jurisdiction of military tribunals
over serious human rights violations committed by members of the armed
forces (or the police)”.193 The Rapporteur recommended that:

“In all circumstances, the competence of military tribunals
should be abolished in favour of those of the ordinary courts,
for trying persons responsible for serious human rights viola-
tions, such as extrajudicial executions, enforced disappear-
ances, torture and so on”.194

4. Other Mechanisms

The phenomenon of military jurisdiction and human rights violations has
been addressed by United Nations field missions. For example, the Human
Rights Field Operation in Rwanda expressed its concern about the procedures
followed by the Rwandan military courts when trying military personnel who
had committed gross violations of human rights.!%>

4.1. ONUSAL

The Human Rights Division of the United Nations Observer Mission in El
Salvador (ONUSAL), in its report covering the period from 1 March to 30
July 1994, after pointing out the existence of “indications of the involvement
of enlisted members of the Armed Forces in criminal activities”,!%¢ conclud-

s

192 United Nations document E/CN.4/Sub.2/2002/4, Executive Summary, p. 4.

193 Ibid., p. 5.

194 Ibid., paragraph 30.

195 United Nations document A/52/486, 16 October 1997, paragraphs 66 to 68.

196 Eleventh Report by the Director of the Human Rights Division of the United Nations
Observer Mission in El Salvador (1March to 30 July 1994), United Nations document

A/49/281 S/1994/886, 28 July 1994, paragraph 111. [Spanish original, free transla-
tion.]
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ed that “it is essential for investigations to be stepped up and for the individu-
als involved to be brought before the ordinary courts”.197

4.2. MINUGUA

The United Nations Mission for the Verification of Human Rights and of
Compliance with the Commitments of the Comprehensive Agreement on
Human Rights in Guatemala (MINUGUA) addressed the problem of military
personnel accused of human rights violations being brought to trial in mili-
tary courts. In his Third Report, the Director of MINUGUA took the view
that:

“the involvement of members of the Army in the judging of
offences that are not specifically military is a breach of due
process in respect of the State’s duty to investigate and punish.
[...] Setting up a specialist tribunal to try offences which are
not specifically military in nature is a privilege which is incom-
patible with a State subject to the rule of law since ordinary
criminal offences must be tried by the same courts in the case
of all citizens”.198
In his 1996 report, the Director of MINUGUA reiterated the recommendation
that the Guatemalan authorities should “make it a top priority to push forward
with an anti-impunity policy” which should include, among other things, the
adoption of “legislative measures to confine the jurisdiction of the military
courts to specifically military offences committed by military personnel”.1%?

4.3. OFACONU

The Office of the United Nations High Commissioner for Human Rights in
Colombia (OFACONU), in its First Report to the Commission on Human
Rights, noted that “[t]he military criminal courts do not belong to the judicial
branch of the public power, but to its executive branch” 200 and stated that:

197 Ibid., paragraph 130. [Spanish original, free translation.]

198 Third Report by the Director of the United Nations Mission for the Verification of
Human Rights and of Compliance with the Commitments of the Comprehensive
Agreement on Human Rights in Guatemala, United Nations document A/50/482, 12
October 1995, paragraph 113. [Spanish original, free translation.]

199 United Nations document A/50/878, 24 March 1996, paragraph 168. [Spanish origi-
nal, free translation.]

200 United Nations document E/CN.4/1998/16, 9 March 1998, paragraph 7.
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“Impunity has been further strengthened by the fact that the
great majority of proceedings for human rights violations and
war crimes in which serving members of the armed forces and
police appear as defendants have to date come under the juris-
diction of the military criminal courts. Under the Colombian
Constitution, the investigation and trial of crimes committed by
serving military and police personnel ‘and related to their ser-
vice’ are the responsibility of the military courts. An excessive-
ly broad interpretation of the sphere of military jurisdiction
meant that for many years it was assigned punishable acts
which had no functional relation of any kind with the normal
tasks of the armed forces. As a result of this interpretation, pro-
ceedings for crimes against humanity were removed from the
jurisdiction of the ordinary courts” 201

OFACONU repeated its recommendation concerning “removal of offences

constituting serious human rights violations from the jurisdiction of the mili-

tary criminal courts, [and] rejection of the concept of ‘due obedience’ as

exonerating the perpetrators of such offences”.202

In its Second Report, OFACONU reiterated its analysis of the military justice

system:

“Another factor favouring impunity is the leniency of the mili-
tary criminal courts in investigating and trying members of the
security forces involved in human rights violations and breach-
es of international humanitarian law. Very few soldiers and
police officers have been sentenced by the military courts, even
though the Office of the Attorney-General of the Nation has
established the disciplinary responsibility of the accused for
the offences for which they are being tried. The decisions of the
Constitutional Court clearly show that, in the Colombian legal
system, military jurisdiction is of a special and exceptional
nature and may handle the offences committed only when the
punishable acts have a clear-cut, close and direct link with
official duties. However, the military courts continue to claim
that they have jurisdiction to prosecute members of the armed
forces who have been accused of wrongful acts, which, by their
very nature and seriousness, cannot be considered to be related
to the duties of the security forces. According to the Court,
any doubt about jurisdiction to try an offence committed by

201 Ibid., paragraph 121.
202 Ibid., paragraph 164.
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members of the security forces must be resolved in favour of
the ordinary courts. This criterion has not been stringently
applied. In settling conflicts of jurisdiction, the Supreme
Judicial Council has continued to refer proceedings to the mili-
tary criminal courts which should, according to the above-men-
tioned ruling, be tried by the ordinary courts” 203

OFACONU considered that the trial of military or police personnel responsi-
ble for human rights violations in military courts violated the principle of due
process. OFACONU considered that it was:

“also contrary to the provisions of article 14 of the International
Covenant on Civil and Political Rights. It contravenes the prin-
ciple of the independence and impartiality of the judicial
authorities, since the trial function is entrusted to the hierarchi-
cal superior and there is no separation at all between the func-
tion of command and that of prosecution. This means that in
some cases the same official may act both as judge and as party
in relation to the acts under investigation. It must also be
regarded as a violation of human rights that, in the military
criminal courts, persons who have suffered loss or injury as a
result of an offence are not allowed to introduce criminal

indemnification proceedings (parte civil)”. 204

B. The European System of Human Rights Protection

The European Convention for the Protection of Human Rights and
Fundamental Freedoms does not contain any specific provisions regarding
military courts. Nevertheless, matters relating to the right to a fair trial are
dealt with in article 6. The European Court of Human Rights does not consid-
er that military courts lack impartiality or independence per se. However, in
several cases, the European Court has said that it is not enough for a court
hearing a case to be impartial and independent but that it also has to be seen
to be so. More recently, in several decisions on individual communications,
the European Court has addressed the issue of whether judicial proceedings
conducted in military courts are compatible with the provisions of the
European Convention for the Protection of Human Rights and Fundamental
Freedoms. However, it should be pointed out that the cases examined by the

203 United Nations document E/CN.4/1999/8, 16 March 1999, paragraph 61.
204 Ibid., paragraph 63.
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European Court do not deal with the question of the use of military or police
courts to try military or police personnel for human rights violations. They
concern the trial of civilians by military courts and the prosecution of military
personnel for military offences. However, the conclusions reached by the
European Court are of interest for the purposes of this study.

In one case, the European Court considered that, in a situation in which a
Police Board whose only member was a senior public official who might well
return to operational work and be perceived by the ordinary citizen as an offi-
cial who was subordinate to those above him in the hierarchy of the police
force in question, “the confidence which must be inspired by the courts in a
democratic society” might be undermined and that the doubts expressed by
the petitioner about the independence of the court were legitimate. 203

In another case2%9, the European Court considered that, while impartiality

normally denotes the absence of prejudice or bias, its existence or otherwise
could be tested in two ways. “A distinction can be drawn in this context
between a subjective approach, that is endeavouring to ascertain the personal
conviction of a given judge in a given case, and an objective approach, that is
determining whether he offered guarantees sufficient to exclude any legiti-
mate doubt in this respect.” However, these are not enough on their own. The
European Court, opting for the second approach, considered that the fact that
a judge had participated at an earlier stage, albeit in a different capacity to
that of trial judge, for example, as a member of the public prosecutor’s
department, could raise well-founded doubts about whether he had dealt with
the case impartially.

In the case of Incal v. Turkey, the European Court considered that the pres-
ence of a military judge on the National Security Court contravened the prin-
ciples of independence and impartiality which are inherent to due process.207
Incal was a lawyer and member of the executive committee of the Izmir sec-
tion of the People’s Labour Party (HEP) which, in July 1992, had distributed
a leaflet criticizing measures taken by the local authorities. Incal, together
with other members of the executive committee, was accused of attempting to
incite hatred and hostility through racist words. They were tried and convict-
ed by the National Security Court, which was made up of three judges,
including a member of the armed forces attached to the Military Legal
Service. The European Court considered that Incal had not had a fair trial

205 Cited in United Nations document E/CN.4/Sub.2/1992/24/Add.1, paragraph 197.

206 European Court of Human Rights, Judgment of 1 October 1982, Case of Piersarck v.
Belgium.
207 Judgment of 9 June 1998, Case of Incal v. Turkey, Recueil 1998 - IV.
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before an independent and impartial court because the military judge who had
participated in the National Security Court was responsible to the executive
and the military authorities since he remained an officer and still had links
with the armed forces and his superiors who were in a position to influence
his career. Finally, the European Court attached “great importance to the fact
that a civilian had to appear before a court composed, even if only in part, of
members of the armed forces. It follows that the applicant could legitimately
fear that because one of the judges of the Izmir National Security Court was a
military judge it might allow itself to be unduly influenced by considerations
which had nothing to do with the nature of the case. [...] In conclusion, the
applicant had legitimate cause to doubt the independence and impartiality of
the Izmir National Security Court”. 207 This jurisprudence has also been
cited by the European Court in other cases.208

In the case of Findlay v. United Kingdom, the European Court considered that
the court martial which had tried the petitioner was neither independent nor
impartial because its members were subordinate to the prosecuting officer
and the latter was in a position to change any decision that was made by the
court,209

In the case of Duinhof and Duif and others v. The Netherlands, in which sev-
eral conscientious objectors who had refused to obey specific orders related
to their obligation to do military service were arrested for offences against the
Military Criminal Code and tried and convicted for insubordination by a mili-
tary court, the European Court analyzed the structure and operation of the
military court. Without entering into an analysis of whether or not, given its
composition (two military members with a presiding judge who was a civil-
ian), the military court was sufficiently independent, the European Court
examined the role of the judge advocate in the legal proceedings and, in par-
ticular, the question of whether the judge advocate was independent from the
military authorities. Among other things, the Court considered that the judge
advocate was unable to fulfill the judicial function contemplated in article 5.3
of the Convention since “he at the same time performed the function of pros-
ecuting authority before the Military Court [...]. The auditeur-militaire was
thus a committed party to the criminal proceedings being conducted against
the detained serviceman on whose possible release he was empowered to

207bis Ibid., paragraph 72.

208 European Court of Human Rights, judgments dated 28 October 1998, Case of
Ciraklar v. Turkey, and 8 July 1999, case of Gerger v. Turkey.

209 European Court of Human Rights, judgment dated 25 February 1997, Case of Findlay
v. United Kingdom, paragraphs 74 to 77.
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decide”. The European Court concluded that therefore it was not possible for
the judge advocate to be “independent of the parties” 210

C. The Inter-American System of Human Rights Protection

Neither the American Declaration on the Rights and Duties of Man nor the
American Convention on Human Rights contain any specific provisions on
the question of military courts. Nevertheless, it is worth noting that the right
to a fair trial and the right to a simple and prompt judicial remedy are
enshrined in both the Declaration and the Convention.2!! The Inter-American
Convention to Prevent and Punish Torture and the Inter-American
Convention on the Prevention, Punishment and Eradication of Violence
against Women also do not contain any provisions relating to military courts.
However, the inter-American system of human rights protection stands out as
being the only one with a treaty that specifically restricts military jurisdiction
over human rights violations. The Inter-American Convention on Forced
Disappearance of Persons2!2 expressly states that members of the military or
other state actors involved in forced disappearances shall not enjoy military
jurisdiction. Article IX states:

“Persons alleged to be responsible for the acts constituting the
offence of forced disappearance of persons may be tried only in
the competent jurisdictions of ordinary law in each state, to the
exclusion of all other special jurisdictions, particularly military
jurisdictions.

“The acts constituting forced disappearance shall not be
deemed to have been committed in the course of military
duties”.

Despite the fact that military courts are not specifically regulated in the
American Declaration of the Rights and Duties of Man or the American
Convention on Human Rights, this gap was filled from very early on by the
Inter-American Commission on Human Rights, both in its reports on the situ-
ation of human rights in countries within the American hemisphere as well as

210 Judgment dated 22 May 1984, Case of Duinhof and Duif and others v. The
Netherlands, Series A No 79. See also the judgment dated 22 May 1984, Case of van
der Sluijs, Zuiderveld and Klappe v. The Netherlands, Series A No 78, which makes
the same point.

211 Articles XVIII and XXVI of the Declaration and articles 8.1 and 25 of the
Convention.

212 Adopted by the General Assembly of the Organization of American States in 1994.
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in its judgments on individual communications. More recently, rulings on the
subject have also been handed down by the Inter-American Court of Human
Rights.

1. The Inter-American Court of Human Rights

1.1. Military jurisdiction and human rights violations committed by military
personnel

The Inter-American Court of Human Rights did not address the problem of
the use of military courts to prosecute military personnel responsible for
human rights violations until 1997 when it ruled on the case of Genie Lacayo
v. Nicaragua. The case involved the killing of a Nicaraguan citizen, Jean Paul
Genie Lacayo, by members of the Sandinista People’s Army (Ejército
Popular Sandinista) on 28 October 1990, and the proceedings were conduct-
ed under military jurisdiction. The Inter-American Commission on Human
Rights decided to refer the case to the Court because, among other things, “to
prosecute ordinary crimes as though they were military crimes simply
because they had been committed by members of the military breached the
guarantee of an independent and impartial tribunal” 213, as enshrined in the
American Convention on Human Rights.

The Inter-American Court of Human Rights considered that “the fact that it
involves a military court does not per se signify that the human rights guaran-
teed the accusing party [the relatives of the victim] by the Convention are
being violated”.2!4 Starting from that premise, the Court decided to find out
whether, in that particular case, the right to a fair trial had been safeguarded.
The victim’s family had been able to bring a civil action (parte civil) in the
course of the military trial and had therefore been able “to participate in the
military proceeding, submit evidence, avail [itself] of the appropriate reme-
dies and, lastly, apply for judicial review before the Supreme Court of Justice
of Nicaragua”.2!> Furthermore, in the view of the Court, during the proceed-
ings the complainants had not found themselves in a position of inferiority in
relation to the defendant or the military judges.2!® The Court concluded that
the right to an independent and impartial tribunal had not been violated.

213 Inter-American Court of Human Rights, judgment of 29 January 1997, Series C N°
30, Genie Lacayo v. Nicaragua, paragraph 53.

214 Ibid., paragraph 84.

215 Ibid., paragraph 85.

216 Ibid., paragraph 88.
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This legal precedent set by the Court not only conflicts with the doctrine
developed by the Inter-American Commission on Human Rights but also
with the way in which the process of codification of international human
rights law has developed. In a commentary on this judgment by the Court,
Leén Carlos Arslanian rightly stated that “it is extremely dangerous for an
international human rights court to set a precedent of this kind by endorsing
the conduct of the military court on the pretext that it allowed certain formali-
ties which would supposedly safeguard the right of the victim’s relatives to a
hearing to be observed” 217

In the case of El Amparo v. Venezuela, in which military and police personnel
from the “José Antonio Pdez Specific Command” (“Comando Especifico
José Antonio Pdez”) were tried under military jurisdiction for killing 14 fish-
ermen, the Inter-American Commission on Human Rights, when submitting
the case to the Inter-American Court for study, had requested it, in assessing
the merits of the case, to:

“declare that the enforceability of Article 54, paragraphs 2 and
3 of the Military Code of Justice analyzed in confidential
Report N° 29/93, is incompatible with the purpose and objec-
tive of the American Convention on Human Rights, and that it
must be adjusted to the latter in conformity with the commit-
ments acquired pursuant to Article 2 thereof”.218

Under article 54 of the Military Code of Justice, the President of the Republic
has the power to order that proceedings not be opened or, once opened, that
they be adjourned on grounds of national interest. The Venezuelan State
admitted responsibility for the acts in question and the Court therefore con-
sidered that “the controversy concerning the facts that originated the instant
case” had ceased and ordered that the proceedings move on to the reparations
stage. It also ordered the Venezuelan State and the Inter-American
Commission to establish, through mutual agreement, the form and amount of
the reparations, with the Court reserving the power to review and approve any
such agreement and, in the event that no such agreement could be reached, to
determine the scope and amount of the reparations. In his concurring opinion,
Judge Cancgado Trindade considered that the faculty reserved by the Court
should be interpreted as including the power to decide whether or not article

217 Le6n Carlos Arslanian, “La jurisdiccion militar en la opinion de la Corte
Interamericana de Justicia”, in Revista IIDH, Inter-American Institute of Human
Rights, N° 25, January-June 1997, p. 107. [Spanish original, free translation.]

218 Inter-American Court of Human Rights, judgment of 18 January 1995, EI Amparo
Case, Series C No. 19 (1995), paragraph 4 (5).



116 Military Jurisdiction and International Law

54 of the Military Code of Justice was compatible with the American
Convention.

The reparations agreement did not materialize within the deadline set by the
Court and reparations proceedings were therefore opened before the Court.
The Inter-American Commission on Human Rights requested that, as repara-
tion for the moral damages, amendments be made to article 54 (paragraphs 2
and 3) of the Military Code of Justice and other military regulations and
instructions that were incompatible with the American Convention on Human
Rights. The Venezuelan State opposed this, arguing that in this case article 54
of the Military Code of Justice had not been applied. Citing Advisory
Opinion N° 14 in which it stated that “[t]he contentious jurisdiction of the
Court is intended to protect the rights and freedoms of specific individuals,
not to resolve abstract questions”219, the Court, in its reparations judgment,
refrained from ruling on the issue of reform of the Military Code of
Justice.220 In his dissenting opinion, Judge Cancado Trindade considered that
“the very existence of a legal provision may per se create a situation which
directly affects the rights protected by the American Convention. A law can
certainly violate those rights by virtue of its own existence, and, in the
absence of a measure of application or execution, by the real threat to the
person(s), represented by the situation created by such law. It does not seem
necessary to me to wait for the occurrence of a (material or moral) damage
for a law to be impugned; it may be so without this amounting to an examini-
ation or determination in abstracto of its incompatibility with the
Convention. If it were necessary to wait for the effective application of a law
causing a damage, the duty of prevention could hardly be sustained. A law
can, by its own existence and in the absence of measures of execution, affect
the rights protected to the extent that, for example, by its being in force it
deprives the victims or their relatives of an effective remedy before the com-
petent, independent and impartial national judges or tribunals, as well as of
the full judicial guarantees” 22!

The case of Durand and Ugarte v. Peru marked a change in direction on the
issue for the Inter-American Court. This case concerned two Peruvian
detainees who disappeared during the riot at El Frontén Prison in which 111
people died as a result of the military operation to put down an uprising by

219 Inter-American Court of Human Rights, International Responsibility for the
Promulgation and Enforcement of Laws in Violation of the Convention (arts. I and 2
American Convention on Human Rights), Advisory Opinion OC-14/94, 9 December
1994, in Series A N° 14, paragraph 49.

220 Inter-American Court of Human Rights, Judgment dated 14 September 1996, El
Amparo Case, Series C No. 19 (1995), paragraphs 60 and operative paragraph 5.

221 Ibid., dissenting opinion by Judge A.A. Cancado Trindade, paragraphs 2 and 3.
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the inmates. Even though their bodies were never identified or returned to
their relatives, Durand and Ugarte almost certainly lost their lives. The writs
of habeas corpus which had been lodged on their behalf were dismissed and
responsibility for investigating the events that took place in El Frontén Prison
was entrusted to the Peruvian military courts. The Inter-American Court
considered that:

“In a democratic Government of Laws the penal military juris-
diction shall have a restrictive and exceptional scope and shall
lead to the protection of special juridical interests, related to the
functions assigned by law to the military forces. Consequently,
civilians must be excluded from the military jurisdiction scope
and only the military shall be judged by commission of crime
or offences that by its own nature attempt against legally pro-
tected interests of military order. [...]

“In this case, the military in charge of subduing the riots that

took place in El Frontén prison resorted to a disproportionate

use of force, which surpassed the limits of their functions thus

also causing a high number of inmate death toll. Thus, the

actions which brought about this situation cannot be considered

as military felonies, but common crimes, so investigation and

punishment must be placed on the ordinary justice, apart from

the fact that the alleged active parties had been military or

not” 222
The Inter-American Court concluded that, given that the investigation into the
events at El Frontén was carried out under military jurisdiction, the “victims
or their relatives did not have an effective recourse that could guarantee their
rights”.223 The Court stated that “it is reasonable to consider that military
court officials who acted in the leading process to investigate the events in El
Frontén lacked the required independence and impartiality as stipulated in
Article 8(1) of the Convention to efficiently and exhaustively investigate and
punish the liable parties”. 224 Given that the courts which dealt with the events
at El Frontén were made up of members of the Armed Forces on active ser-
vice, the Court considered that “they were unable to issue an independent and
impartial judgment”.225 On the basis of these arguments, the Inter-American

222 Inter-American Court of Human Rights, Durand and Ugarte v. Peru, judgment of 16
August 2000, Series C No. 68, paragraphs 117 and 118.

223 1Ibid., paragraph 122.

224 Ibid., paragraph 125.

225 Ibid., paragraph 126.
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Court declared the Peruvian State to be in breach of articles 8.1 (the right to
an independent and impartial court) and 25.1 (the right to an effective reme-
dy) of the American Convention on Human Rights.220

1.2. Military jurisdiction and civilians

In September 1997, in the case of Loayza Tamayo v. Peru, a Peruvian citizen
who, in violation of the non bis in idem principle, was convicted by a civilian
court after having been acquitted by a military court for the same offences,
the Inter-American Court deemed it unnecessary to rule on the question of the
lack of independence and impartiality of military courts due to the fact that
Ms Loayza had been acquitted by a military court.22” Despite this deliberate
omission by the Inter-American Court, the concurring opinion delivered by
Judges Cangado Trindade and Jackman is worth highlighting:

“While it is true that, in the present case, those tribunals did
absolve Ms. Loayza-Tamayo, we are of the opinion that special
military tribunals composed of military personnel appointed by
the Executive Power and subject to the dictates of military dis-
cipline, assuming a function which belongs to the Judicial
Power, endowed with jurisdiction to judge not only the military
but civilians as well, and - as in the present case - rendering
judgments for which no reasons are given, do not meet the
standards of independence and impartiality imposed by Article
8(1) of the American Convention, as an essential element of the
concept of due process”.228
In the case of Cesti Hurtado v. Peru, a retired Peruvian military official who
had been tried by a military court for a “crime against the duty and dignity of
the service” as well as for negligence and fraud, the Inter-American Court
considered that:

“when this proceeding was opened and heard [by a military
court], [the status of Cesti Hurtado] was that of a retired mem-
ber of the armed forces and, therefore, he could not be judged
by the military courts. Consequently, the proceeding to which

226 Ibid., paragraphs 131 and operative paragraph 5.

227 Inter-American Court of Human Rights, Loayza Tamayo v. Peru, Judgment of 17
September 1997, Series C No. 33, paragraph 60.

228 Joint concurring opinion by Judges Cancado Trindade and Jackman, Inter-American
Court of Human Rights, Loayza Tamayo Case, Judgment of 17 September 1997,
Series C No. 33.
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Gustavo Cesti Hurtado was submitted violated the right to be

heard by a competent tribunal, according to Article 8.1 of the

Convention”.229
The case in which the Inter-American Court came to adopt a clear and
unequivocal position on the practice of trying civilians in military courts was
that of Castillo Petruzzi et al. v. Peru. It concerned several civilians who had
been tried and convicted by a Peruvian military court for treason, which is
classified under Peruvian law as a terrorist offence. In its judgment of 30 May
1999, the Inter-American Court declared that the procedures followed by the
military courts when trying the civilians were in breach of the provisions of
article 8 of the American Convention and the principle of access to a compe-
tent, independent and impartial tribunal. In its obiter dictum, the Court made
the following points:

“[...] under Peru’s Code of Military Justice, military courts are
permitted to try civilians for treason, but only when the country
is at war abroad. A 1992 decree-law changed this rule to allow
civilians accused of treason to be tried by military courts
regardless of temporal considerations. In the instant case, DIN-
COTE was given investigative authority, and a summary pro-
ceeding ‘in the theatre of operations’ was conducted, as

stipulated in the Code of Military Justice”.230

“[...] several pieces of legislation give the military courts juris-
diction for the purpose of maintaining order and discipline
within the ranks of the armed forces. Application of this func-
tional jurisdiction is confined to military personnel who have
committed some crime or were derelict in performing their
duties, and then only under certain circumstances. This was the
definition in Peru’s own law (Article 282 of the 1979
Constitution). Transferring jurisdiction from civilian courts to
military courts, thus allowing military courts to try civilians
accused of treason, means that the competent, independent and
impartial tribunal previously established by law is precluded
from hearing these cases. In effect, military tribunals are not the
tribunals previously established by law for civilians. Having no
military functions or duties, civilians cannot engage in behav-
iors that violate military duties. When a military court takes

229 Inter-American Court of Human Rights, Cesti Hurtado v. Peru, Judgment of 29
September 1999, Series C No. 56, paragraph 151.

230 230 Inter-American Court of Human Rights, Castrillo Petruzzi et al. v. Peru,
Judgment of 30 May 1999, Series C No. 52, paragraph 127.



120 Military Jurisdiction and International Law

jurisdiction over a matter that regular courts should hear, the
individual’s right to a hearing by a competent, independent and
impartial tribunal previously established by law and, a fortiori,
his right to due process are violated. That right to due process,
in turn, is intimately linked to the very right of access to the
courts. 23! [...]

“In the case under study, the armed forces, fully engaged in the
counter-insurgency struggle, are also prosecuting persons asso-
ciated with insurgency groups. This considerably weakens the
impartiality that every judge must have. Moreover, under the
Statute of Military Justice, members of the Supreme Court of
Military Justice, the highest body in the military judiciary, are
appointed by the minister of the pertinent sector. Members of
the Supreme Court of Military Justice also decide who among
their subordinates will be promoted and what incentives will be
offered to whom; they also assign functions. This alone is
enough to call the independence of the military judges into seri-
ous question”.232
The Court also recalled that “[a] basic principle of the independence of the
judiciary is that every person has the right to be heard by regular courts, fol-
lowing procedures previously established by law. States are not to create
‘[t]ribunals that do not use the duly established procedures of the legal
process [...] to displace the jurisdiction belonging to the ordinary courts or
judicial tribunals’.” 233 The Court concluded that:

“the military tribunals that tried the alleged victims for the
crimes of treason did not meet the requirements implicit in the
guarantees of independence and impartiality that Article 8(1) of
the American Convention recognizes as essentials of due
process of law”.234
This jurisprudence has subsequently been reiterated by the Court in other
cases. For example, in the case of Cantoral Benavides v. Peru, a citizen tried
by a military court for the terrorist offence of ‘treason against the mother-
land’, the Court ruled:

“that the trial of Mr. Luis Alberto Cantoral-Benavides in the
military criminal court violated Article 8(1) of the American

231 Ibid., paragraph 128.
232 Ibid., paragraph 130.
233 Ibid., paragraph 129.
234 Ibid., paragraph 132.
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Convention, which refers to the right to a fair trial before a
» 235

competent, independent and impartial judge”.
It is important to stress that, in its obiter dictum, the Court reiterated that
“military jurisdiction is established in several laws, in order to maintain order
and discipline within the armed forces. Therefore, its application is reserved
for military personnel who have committed crimes or misdemeanors in the

performance of their duties and under certain circumstances”.23

2. The Inter-American Commission on Human Rights

The Inter-American Commission on Human Rights (IACHR) has repeatedly
taken the view that military courts do not meet the requirement of indepen-
dence and impartiality of courts of law. The Commission has come to this
conclusion through observing how military courts operate when trying civil-
ians as well as through studying cases of military personnel tried for human
rights violations in military courts in several different countries.

2.1. General Considerations

In its 1979 report on Nicaragua, the Commission pointed out that, under the
martial law then in force, a series of preventive measures and executive
decrees could be executed. These included, among others, granting military
courts the power to try crimes against security.237 The Commission also
added that the physical liberty of the people was seriously affected.
Furthermore, the situation was “aggravated by the administration of the judi-
cial system which exists in Nicaragua and [...] by the powers of the military
courts to judge civilians during periods of emergency”.23% The Comission
concluded that the right of protection against arbitrary detention and to due
process, and, in particular the right to an adequate defence had been violated.

In its Second Report on Nicaragua (1981), the Commission, on referring to
the Special Tribunals set up after the overthrow of the then de facto President,
Anastasio Somoza, pointed out that the Government, having disregarded the

235 Inter-American Court of Human Rights, Cantoral Benavides v. Peru, Judgment of 18
August 2000, Series C No. 69, paragraph 75.

236 Ibid., paragraph 112.

237 Inter-American Commission on Human Rights, Report on the Situation of Human
Rights in Nicaragua, OEA/Ser.LL/V/I1.45, doc. 16 rev. 1, Chapter I(c), 17 November
1979.

238 Ibid., Conclusions, paragraph g.
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wise advice given to it by the Supreme Court that it should increase the num-
ber of ordinary criminal courts, chose to set up special tribunals to try those
accused of being Somocistas. In the view of the Commission, the way in
which such tribunals operated gave rise to certain irregularities which were
incompatible with Nicaragua’s commitments under the American Convention
on Human Rights. Of particular concern to the Commission were the follow-
ing: “the lack of opportunity [on the part of the accused] to exercise his
rights, the length of time the detainees were kept in detention before being
brought to trial; the composition of the Special Tribunals, the vagueness and
imprecision of many of the charges; the very short periods the accused were
given to prepare their defense and to present evidence; the lack of basis for
the judgments; [and] the lack of jurisdiction of the Appeals Court to review
the facts established by the Special Tribunals”.23 The Commission urged the
Nicaraguan Government to ensure that all guilty verdicts handed down by the
special tribunals be reviewed by a higher judicial authority, either the
Supreme Court or the Appeals Courts, and that all due process guarantees
were in operation in the course of such reviews.240

In its First Report on the Situation of Human Rights in Chile in 1974, one of
the issues about which the Commission was most concerned was the way in
which the military justice system operated and, in particular, “the extent of
the powers conferred on military courts as a consequence of the declaration
by decree-law of a ‘state of war’.” 24! The Commission concluded that the
guarantees of due process had been seriously affected because “[i]Jn many
cases, the right to be tried by a court established by law prior to the alleged
offence, and in general the right to a regular trial had been violated and was
being violated [...] [and] [s]tatements made by the accused, under the pres-
sure of psychological or physical torture, to the arresting official rather than
to the trial judge, have been taken as ‘confessions’. The proceedings of War
Councils have constituted a massive violation of the guarantees of due
process”. 242

The Commission recommended that, in order to ensure that the rights
enshrined in the American Declaration of the Rights and Duties of Man were
safeguarded as promptly as the circumstances required, the Chilean State

239 Inter-American Commission on Human Rights : Report on the Situation of Human
Rights in Nicaragua, (OEA Ser. L/V/II 33), 30 June 1981, Chapter IV, paragraph 18.

240 Ibid., Chapter 1V, paragraph 19.

241 Inter-American Commission on Human Rights : Report on the Situation of Human
Rights in Chile, OEA/Ser.L/V/I1.34, Doc. 21, 1974, Chapter VII, “Administration of
Justice by the War Councils and the Military Courts”, paragraph 1.

242 1Ibid., Conclusions, paragraph No 5.
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should order the carrying out of “an exhaustive, detailed, speedy, and impar-
tial investigation of the [...] acts”243 (namely, the alleged involvement of
state officials in a variety of human rights violations). The Commission felt
that such an investigation should be carried out so that: “a) unity of viewpoint
be ensured in establishing and evaluating the facts, for which purposes the
persons performing this task should be able to take action throughout the ter-
ritory of the country, and b) any reasonable possibility of suspicion that those
responsible for the investigation do not have the essential independence and
resources to properly carry out their mission be excluded a priori”.2** Lastly,
the Commission called on the Chilean Government to establish a remedy of
review to make possible “a full examination of all of the verdicts handed
down by the Councils of War, in order to verify the regularity of the proceed-
ings and to decide on their validity, appropriateness and, as the case may be,
the possibility of reducing the penalties imposed [...]”.243

In its 1985 Report on Chile, the Commission stated that “the independence of
the courts and judges from the Executive is one of the fundamental conditions
of the administration of justice. Permanent tenure (inamovilidad) and appro-
priate professional training are prerequisites for ensuring independence” 240
The Commission also considered that a military officer on active service, as
well as being subordinate to the authorities “and, therefore, lacking functional
independence [...] also lacks permanent tenure and, in addition and for rea-
sons of his profession, [...] does not have the legal training required of a
judge”.247

In its 1978 report on Uruguay, the Commission pointed out that “[s]ince
enactment of the laws defining new crimes against the security of the State
and transferring the competence to try civilians to the Military Courts, the
Commission has frequently received denunciations alleging that those courts
have violated the guarantees of due process of law”.2*8 With regard to the
question of the impartiality of judges in military courts, the Commission said
the following: “A military judge lacks independence because he is subordi-
nate to his superiors, from whom he receives orders in keeping with the estab-
lished military hierarchy. He cannot decline to carry out an order from a

243 Ibid., Recommendations 1(d), paragraph 2.

244 Ibidem.

245 Ibid., Recomendation No 4, paragraph 2.

246 Inter-American Commission on Human Rights, Report on the Situation of Human
Rights in Chile, 1985, Doc. OEA/S.R.L./V/IL.66, paragraph 139.

247 Ibid., paragraph 140.

248 Inter-American Commission on Human Rights : Report on the Situation of Human
Rights in Uruguay. (OEA Ser. L/V/I1.43), 31 January 1978, Chapter VI, Right to Fair
Trial and Due Process of Law, paragraph 1.
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superior, for if he were to do so, he would be relieved of his command —that
is, he would no longer have any authority. The manner in which a military
man behaves in fulfilling the task assigned him will play a decisive role in
determining future promotions; if he does his duty well, that is a merit to be
considered, and he gets a demerit if his performance fails to please his superi-
ors. His degree of dependence is determined by the very nature of military
organizations. Consequently, justice becomes a derivation of the policies
inspired and directed by the military command; a judge who tried to contra-
dict or alter those policies would be viewed as an obstructionist, he would
inevitably lose his job, and this would be harmful to his military career”.>4?
The Commission stated that “military justice does not form part of the judi-
cial authority but operates in subordination to the military hierarchy. The
Code of Military Penal Procedure (Codigo de Procedimiento Penal Militar)
requires a specific order from above before the military judge can assume
jurisdiction in a case, even though this right of jurisdiction is exclusively
theirs”.2>0

During its visit to Argentina in 1980, the Commission was able to determine
that a significant percentage of those detained for subversive activities had
been tried and convicted by military courts.25! In the opinion of the
Commission, “the fact that civilians are subject to military jurisdiction under
the prevailing emergency legislation amounts to a serious restriction of the
right to defend oneself that is implicit in due process”.252 It concluded that
the right to justice and a fair trial had been violated “owing to the limitations
the Judiciary have in carrying out their functions; (and) the lack of the proper
guarantees in trials before military courts”.233 At the same time, the
Commission made the following recommendations to the Argentinian
Government:

“9. Adopt the following measures concerning procedural and
defence guarantees during trial:

a) Provide those brought to trial before military courts with
guarantees for a fair trial, especially the right of the accused to
be defended by a lawyer of his choice.

b) Appoint a commission of qualified lawyers to study the trials

249 Ibid., Chapter VI, Right to Fair Trial and Due Process of Law, paragraph 29.

250 Ibid., Chapter VI, Right to Fair Trial and Due Process of Law, paragraph 30.

251 Inter-American Commission on Human Rights : Report on the Situation of Human
Rights in Argentina;: OEA/Ser.L/V/I1.49, Doc. 19, 11 April 1980, Chapter VI - The
Right to Justice and a Fair Trial (C) Military Courts, paragraph 2.

252 Ibidem. [Spanish original, free translation.]

253 Ibid., Conclusions (d). [Spanish original, free translation.]
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conducted by military courts under the State of Siege and, in
cases in which guarantees for a fair trial have not been provid-
ed, make appropriate recommendations”.254
More recently, in a resolution on terrorism and human rights passed three
months after the terrorist attack of 11 September 2001, the Commission
pointed out that “[t]he terrorist attacks have prompted vigorous debate over
the adoption of anti-terrorist initiatives that include, inter alia, military com-
missions and other measures”. 25° The Commission went on to reiterate that:

“According to the doctrine of the TACHR, military courts may
not try civilians, except when no civilian courts exist or where
trial by such courts is materially impossible. Even under such
circumstances, the IACHR has pointed out that the trial must
respect the minimum guarantees established under international
law, which include non-discrimination between citizens and
others who find themselves under the jurisdiction of a State, an
impartial judge, the right to be assisted by freely-chosen coun-
sel, and access by defendants to evidence brought against them
together with the opportunity to contest it”.25
Referring to military justice in Peru in the case of General Rodolfo Robles
Espinoza, the Commission concluded that the general had been deprived of
his freedom for purposes other than those permitted by law. The Commission
considered that “the Military Justice system has been used to repress criti-
cisms, opinions, and denunciations about the actions of its officers and the
crimes they have committed. In this, the Military Justice system has made
particular use of the crimes of undermining the Armed Forces and of insulting
a superior, holding that allegations of criminal acts constitute ‘slanderous
phrases’ or ‘insults’. The Commission believes that undermining the Armed
Forces or insulting a superior are appropriate terms when applied to the
crimes for which they were created, in order to maintain a level of discipline
suitable to the vertical command structure needed in a military environment,
but that they are totally inappropriate when used to cover up allegations of

crimes within the Armed Forces”.257

254 1bid., Recommendations, No 9. [Spanish original, free translation.]

255 Inter-American Commission on Human Rights : Resolution on Terrorism and Human
Rights, 12 December 2001.

256 Ibidem.

257 Annual Report of the Inter-American Commission on Human Rights - 1998,
OEA/Ser.L/V/11.102, Doc. 6 rev., 16 April 1999, Report N° 20/99, Case 11,317,

Rodolfo Robles Espinoza and children (Peru), paragraph 151.
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2.2. Military jurisdiction and human rights violations committed by military
personnel

The Inter-American Commission on Human Rights has long asserted that, as
far as the investigation, prosecution and punishment of military personnel
accused of human rights violations are concerned, military courts violate the
right to justice and are in serious breach of obligations incurred under the
American Declaration of the Rights and Duties of Man and the American
Convention on Human Rights. The Commission has repeatedly recommend-
ed that member States of the Organization of American States (OAS) and
States parties to the American Convention on Human Rights should limit the
scope of military jurisdiction and, in particular, exclude human rights viola-
tions from its remit. For example, in its 1987-1988 report, the Commission
remarked on the broad jurisdiction enjoyed by military courts, which encom-
passed conduct that did not necessarily have any connection with the military
sphere of competence.238 In its 1992-1993 annual report, the Commission
recommended:

“That pursuant to Article 2 of the Convention, the member
States undertake to adopt the necessary domestic legal mea-
sures to confine the competence and jurisdiction of military tri-
bunals to only those crimes that are purely military in nature;
under no circumstances are military courts to be permitted to sit
in judgment of human rights violations” 259

In its 1993 annual report, the Commission made the following specific rec-
ommendation:

“That, in accordance with article 2 of the Convention, States
parties adopt the necessary domestic legislative measures to
restrict the jurisdiction of military courts solely to offences that
are exclusively military in nature. All cases of human rights
violations should be subjected to ordinary justice” 260
In its 1997 annual report, the Commission reminded member States “that
their citizens must be judged pursuant to ordinary law and justice and by their
natural judges. Thus, civilians should not be subject to Military Tribunals.

258 Annual Report of the Inter-American Commission on Human Rights - 1986 - 1987,
OEA/Ser.L/V/IL.71, Doc. 9 rev. 1, chapter IV (b).

259 Annual Report of the Inter-American Commission on Human Rights 1992 - 1993,
OEA/Ser.LL/V/11.83, Doc. 14, Chapter V(VII), 12 March 1993, paragraph 6.

260 Annual Report of the Inter-American Commission on Human Rights 1993,
OEA/Ser.L/V/I1.85, Doc. 8 rev., 11 February 1994, Chapter V (IV), Final
Recommendations.
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Military justice has merely a disciplinary nature and can only be used to try
Armed Forces personnel in active service for misdemeanors or offences per-
taining to their function. In any case, this special jurisdiction must exclude the
crimes against humanity and human rights violations”.26!

In its 1998 annual report, the Commission reminded the member States that
“[m]ilitary justice [...] can only be used to try armed forces personnel in
active service for misdemeanors or offences pertaining to their function. In
any case, this special jurisdiction must exclude the crimes against humanity
and human rights violations”.262 In the same report, when talking specifically
about the armed forces, the Commission referred to the use of military courts
to prosecute acts whose consequences were covered under ordinary criminal
legislation, including, among others, acts related to respect for individual
rights. The Commission reiterated that “military tribunals should only be
employed to address those cases involving internal discipline within the
Armed Forces [and recommended] emphatically, that the member States take
the necessary measures to ensure that those members of the Armed Forces
who commit common crimes be judged by ordinary courts and pursuant to
ordinary law so as to ensure the right of the affected party to an impartial
judge”. 203

The question of prosecuting military and police personnel accused of human
rights violations in military courts has been studied by the Inter-American
Commission on Human Rights during its visits to countries of the region.

a. Brazil

Referring to the system of military justice in operation in Brazil in 1997, the
Commission found that it tended to be lenient with police accused of human
rights abuses and other criminal offences, thereby making it easy for the
guilty to go unpunished. It also added that “[i]n this climate of impunity,
which breeds violence by the ‘military’ police corps, the police officers
involved in this type of activity are encouraged to participate in extrajudicial
executions, to abuse detainees, and to engage in other types of criminal activi-
ty. The violence has even spread to the prosecutors who, when they insist on
continuing investigations into the crimes committed by the ‘military’ police,
have been threatened and even subjected to death threats. It is also not

261 Annual Report of the Inter-American Commission on Human Rights - 1997,
OEA/Ser.L/V/11.98, Doc. 6, Chapter VII, 17 February 1998.

262 Annual Report of the Inter-American Commission on Human Rights - 1998;
OEA/Ser.L/V/11.102, Doc. 6, Rev., 16 April 1999, Chapter VII, Section 1.

263 Ibid., Chapter VII, Section 3.
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uncommon for witnesses summoned to testify against police officers on trial
» 264

to receive intimidating threats”.
The Commission concluded that “the impunity of crimes committed by state
‘military’ or civil police breeds violence, establishes perverse chains of loyal-
ty between police officers out of complicity or false solidarity, and creates
circles of hired killers, whose ability to terminate human life is at the service
of the highest bidder”26 and made the following recommendations to the
Brazilian State: “d. Change... the investigation process so that the members
of a police division or district are not appointed to investigate abuses by
members of the same division”2%¢ and “i. Confer... on the ordinary justice
system the authority to judge all crimes committed by members of the state

‘military’ police”.267

b. Colombia

In its Second Report on Colombia in 1993, the Commission said that
“rarely... do the military criminal courts sanction members of the armed
forces for these violations. In fact, military criminal justice prevents ordinary
judges from trying military and police, even in cases of crimes against
humanity”.268 The Commission observed:

“Another irregularity in its justice system that the Commission
pointed out for the Colombian Government is that in cases
where the State is accused of violating human rights, it is the
military criminal court that determines legal truth, rather than
the regular criminal court. When a regular court takes cog-
nizance of a criminal case in which a member of the military is
accused of committing a crime while in service, which is pre-
cisely the typical human rights violation that so often compro-
mises the State’s international responsibility in this regard, then
that regular court must refrain from continuing to prosecute the
case and refer it to the military courts to investigate and decide.
While the administration of justice in Colombia is poorly
served [...] so are the right to a fair trial provided for in the

264 Inter-American Commission on Human Rights : Report on the Situation of Human
Rights in Brazil, 29 September 1997, OEA/Ser.L/V/11.97, Chapter II1, paragraph 78.

265 Ibid., Chapter III, Conclusions.

266 Ibid., Chapter III, paragraph 95.

267 Ibidem.

268 Second Report on the Situation of Human Rights in Colombia, OEA/Ser.L/V/I1.84,
Doc. 39 rev, 14 October 1993, p. 93.
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American Convention on Human Rights and the Inter-
American system itself, which requires that States parties like
Colombia act swiftly to adapt their due process laws to the

American Convention”.2%9

The Commission concluded that in Colombia:

“The military tribunals do not guarantee that the right to a fair
trial will be observed, since they do not have the independence
that is a condition sine qua non for that right to be exercised.
Moreover, their rulings have frequently been biased and have
failed to punish members of the security forces whose involve-
ment in very serious human rights violations has been estab-
lished”.270

In its Third Report on Colombia in 1999, the Commission pointed out that the
“problem of impunity is aggravated by the fact that the majority of cases
involving human rights violations by members of the State’s public security
forces are processed by the military justice system. The Commission has
repeatedly condemned the military jurisdiction in Colombia and in other
countries for failing to provide an effective and impartial judicial remedy for
violations of Convention-based rights, thereby insuring impunity and a denial
of justice in such cases. In Colombia specifically, the military courts have
consistently failed to sanction members of the public security forces accused
of committing human rights violations”2’! and added that “cases of human
rights violations tried in the military courts are protected by impunity”.272

The Commission went on to say that the “problem of impunity in the military
justice system is not tied only to the acquittal of defendants. Even before the
final decision stage, the criminal investigations carried out in the military jus-
tice system impede access to an effective and impartial judicial remedy.
When the military justice system conducts the investigation of a case, the
possibility of an objective and independent investigation by judicial authori-
ties which do not form part of the military hierarchy is precluded.
Investigations into the conduct of members of the State’s security forces car-
ried out by other members of those same security forces generally serve to

269 Ibid., p.96.

270 Second Report on the Situation of Human Rights in Colombia, OEA/Ser.L/V/I1.84,
Doc. 39 rev. 14 October 1993, pp. 237-238.

271 Third Report on the Situation of Human Rights in Colombia, OEA/Ser.L/V/I1.102,
Doc. 9 Rev. 1, 26 February 1999, Chapter V, paragraph 17.

272 1Ibid., paragraph 18.
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conceal the truth rather than to reveal it. Thus, when an investigation is initi-
ated in the military justice system, a conviction will probably be impossible
even if the case is later transferred to the civil justice system. The military
authorities will probably not have gathered the necessary evidence in an
effective and timely manner. In those cases which remain in the military jus-
tice system, the investigation will frequently be conducted in such a manner
as to prevent the case from reaching the final decision stage”.273

The Commission concluded that “[t]he military criminal justice system has
several unique characteristics which prevent access to an effective and impar-
tial judicial remedy in this jurisdiction. First, the military justice system may
not even be properly referred to as a true judicial forum. The military justice
system does not form part of the judicial branch of the Colombian State”.274
Furthermore, judges within the military justice system are generally members
of the army in active service. In 1995, the Constitutional Court interpreted the
Constitution as only allowing retired officers to serve on courts martial. The
Court said in this context that “the social conflict situation faced by the coun-
try for the last several years places members of the forces of public order . . .
in a situation where they must participate in the different repressive actions
required to subdue the enemies of the [institutional] order and, at the same
time, serve as judges of the excesses committed in the course of those actions
which constitute crimes”.27>

The Commission pointed out that under military justice “the proceeding takes
place within the hierarchy of the security forces. The members of the courts
martial respond hierarchically to their superiors in almost all aspects of their
lives as soldiers or police officers [...] It is thus difficult, if not impossible, for
these individuals to become independent and impartial judges free from the
influence of their commanders or other superiors. As noted above, their com-
manders may also have ordered and directed the very operation which they
are asked to analyze as members of a court martial. Their commanders may
face responsibility if any irregularities are found. This situation may lead
to pressure by commanders on the courts martial or outright orders designed
to obtain a verdict absolving soldiers of all responsibility for any acts
they allegedly committed in violation of human rights”.27¢ “Also, throughout
the proceedings in the military justice system, members of the military are
engaged in judging the actions of their military colleagues, making impartial-

273 Ibid., paragraph 19.
274 Ibid., paragraph 20.
275 Ibid., paragraph 21.
276 Ibid., paragraph 25.
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ity difficult to achieve. Members of the military often feel bound to protect
their colleagues who fight by their side in a difficult and dangerous con-
text”.277

The Commission pointed out that “certain crimes truly relating to military
service and military discipline may be tried in military tribunals with full
respect for judicial guarantees [...] The Commission considers, however, that
various state entities have interpreted excessively broadly the notion of
crimes committed in relation to military service” 2’8

As to the fact that military courts, rather than civilian ones, usually carried
out investigations into cases of the extrajudicial execution of minors attrib-
uted to the National Police, the Commission considered that it constituted a
denial of the rights to “due process and judicial protection... [of] the victims
and their families” [and that] “[m]ilitary courts are not independent courts
that carry out serious and impartial investigations of flagrant human rights
violations committed by members of the military or the police, such as the
extrajudicial killing of street children”.27?

Lastly, the Commission recommended the Colombian State to adopt “all
measures necessary and consistent with its international legal obligations to
ensure that the jurisdiction of the military justice system is limited to crimes
truly related to military service. In this regard, the State should ensure that
cases involving serious human rights violations are not processed by the mili-

tary justice system”.280

c. Chile

In its 1985 report on Chile, the Commission pointed out that “the scope of
military criminal jurisdiction in Chile was particularly broad. Three reasons
have been adduced to explain this fact: first, that the classification of criminal
acts in the Code of Military Justice includes crimes that may be committed by
civilians; second, that it may include common crimes committed by military
personnel or by civilians employed by the Armed Forces, under a given set of
circumstances; and third, that military law extends to civilians as partners in

277 1bid., paragraph 26.
278 1Ibid., paragraph 27.

279 Third Report on the Situation of Human Rights in Colombia, OEA/Ser.L/V/11.102,
Doc. 9 rev. 1, 26 February 1999, Chapter XIII, paragraph 44.

280 Third Report on the Situation of Human Rights in Colombia, OEA/Ser.L/V/11.102,
Doc. 9 Rev. 1, 26 February 1999, Chapter V, Recommendation No. 6.
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crime, accessories or by means of a combination of crimes”.28! The
Commission concluded that the process of expansion of military justice in
Chile:

“has gradually eroded the jurisdiction of the ordinary courts
and has been marked by a clear ambivalence. On the one hand,
it has incorporated into military jurisdiction a group of political
acts performed by civilians—such as clandestine entry into the
country or activities connected with the recess of political par-
ties, for example—through the corresponding characterization
or the introduction of new forms of assignment of subject-mat-
ter jurisdiction. Furthermore, jurisdiction over common crimes
has been transferred to the military courts for the sole fact that
they have been executed by military personnel or members of
the security forces or because they have been committed in mil-
itary or police establishments. This ambivalence cannot but
adversely affect the exercise of the right to a fair trial, especial-
ly if it is collated with the changes introduced into the composi-
tion of the military courts and the way in which they have

decided certain cases submitted to them”.282

The Commission also pointed out that:

“[t]he widespread and virtually routine intervention of peace-
time military courts in the consideration of a very broad catego-
ry of acts necessarily constitutes an abuse of the purposes for
which they are envisaged. Even so, not only the existence of
exceptional and limited situations in time and space justify the
intervention of these courts; there must also be clear institution-
al interrelationships that make it possible to control both the
elaboration of rules for assigning them jurisdiction and the
exercise of the powers with which they are invested”.283

The Commission added that “the serious limitations peace-time military
courts suffer from are further accentuated in the case of war-time courts. The
lack of independence of those who exercise military jurisdiction in this case
is obvious and there is a complete lack of permanent tenure or legal training.

281 Inter-American Commission on Human Rights : Report on the Situation of Human
Rights in Chile, OEA/Ser.LL/V/11.66, doc. 17 rev.1, 9 September 1985, Chapter VIII,
Right to a Fair Trial and Due Process, paragraph 108.

282 Ibid., paragraph 138

283 Ibid., paragraph 143.
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For its part, the Supreme Court declared it[self] incompetent to try on appeal
the judgments handed down by the Courts Martial, as explained in this chap-
ter. The lengthy period during which they were in operation, added to the acts
submitted to their jurisdiction pursuant to provisions issued by the
Government Junta, show the serious violation of the right to a fair trial result-
ing from the exercise of the jurisdiction assigned to them”.28% The
Commission referred to “the ambivalence that has marked the process
through which the jurisdiction of the military courts has been progressively
extended” [and which] “results, on the one hand, from the inclusion of politi-
cal acts into the ambit of military jurisdiction, although they are performed by
civilians, and submits to it, on the other hand, common crimes that are com-
mitted by personnel of the security forces or in military or police establish-
ments. The consequence of this phenomenon has been a differentiated
treatment by the military courts according to the agent they are charged with
trying”.285

In the same report, the Commission pointed out that, bearing in mind “the
extension of military jurisdiction in Chile, the composition and functions
assigned to Military Courts and the way in which they have decided some
cases”, [it has been possible to conclude] “that the system established violates
the right to a fair trial and radically affects the principle of equality before the
law”. The Commission was also of the opinion that “the actions of those
courts have served to provide a veil of formal legality to the impunity enjoyed
by the members of the Chilean security forces when they have been involved
in flagrant violations of human rights”.28¢ It also pointed to the fact that it
was not possible to appeal against judgments handed down by military courts
in Chile and considered that such courts “affect[...] the guarantees of due
process, in that the power to try and apply the law is given, as pointed out in
the preceding section, to a court composed of military personnel without legal
training of any kind who, in addition, lack an essential attribute of every
judge; permanent tenure and, consequently, independence”. The Commission
added that the fate of the accused depended on “the judgment of a general in
active service, in command of troops and directly subordinate to the
President. This military chief, furthermore, may convert an acquittal into a
verdict of guilty”.287

Lastly, the Commission believed that the tendency to extend the jurisdiction
of military courts in Chile, together with the nature of their composition and
functions and the manner in which they had decided certain specific cases,

284 1Ibid., paragraph 149.
285 1Ibid., paragraph 150.
286 Ibid., paragraph 165.
287 1Ibid., paragraph 173.



134 Military Jurisdiction and International Law

made it possible “to conclude that the established system violates the right to
justice and profoundly affects the principle of equality before the
law”.288 The Commission also believed that “in practice, the actions of these
courts have served to provide veneer legality to cover-up the impunity, which
the members of the Chilean Security Forces enjoy when they are found to be
involved in flagrant violations of human rights”.28% The Commission also
concluded that “with regard to... the right to due process, in practice, the
Chilean Government has committed serious violations of fundamental princi-
ples related to the observance of that right”, 2% because “[t]he procedures car-
ried out by both kinds of military tribunals [peace-time and war-time]
charged with judging a broad range of offences are in blatant contradiction
[...] with the international instruments to which Chile is party [...] All the
above permits the Commission to declare that the rule of law, at present, does
not exist in Chile, which has permitted the occurrence of the serious viola-
tions which have been described in this report” 29!

In its 1987-1988 Annual Report, the Commission pointed out, that “regarding
cases of torture and ill-treatment, it must be said first of all that the judicial
proceedings are continuing in many cases without any responsibility being
fixed. These cases are still handled by the military courts when it is found
that the charges involve security personnel. This was why the Commission,
the Government of Chile having signed the American Convention for the
Prevention and Punishment of Torture, asked that Government to take the
necessary steps to have the cases transferred to the civilian courts”.292

In the conclusions to its 1990 report on Chile, the Commission concluded that
“military courts do not guarantee the exercise of the right to justice since they
lack the independence that is a basic requirement of the exercise of that right;
in addition, they have shown marked partiality in the judgments they have
handed down. Thus, the grave sanctions imposed on persons who have com-
mitted acts deemed attempts against the security of the State have been in
manifest contrast with the total lack of sanctions imposed on members of the
security forces who have been involved in extremely serious violations of
human rights”.23 The Commission stated that “[t]he independence of the

288 Ibid., paragraph 180.
289 Ibidem.
290 Ibid., paragraph. 181
291 Ibidem.

292 Annual Report of the Inter-American Commission on Human Rights . 1987-1988,
OEA/Ser.LL/V/11.74, Doc. 10 rev. 1, Chapter IV, Chile, 16 September 1988.

293 Report on the Situation of Human Rights in Chile; OEA/Ser.L/V/IL.66, doc. 17 rev.1,
OAS, 1985, The Right to Due Process and Military Jurisdiction in Chile,
Recommendation 8.
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courts and judges from the Executive is one of the fundamental conditions of
the administration of justice. Permanent tenure (inamovilidad) and appropri-
ate professional training are prerequisites for ensuring independence”.2%* The
Commission also considered that a military officer in active service, as well
as being “subordinate to his authorities and, therefore, lacking functional
independence [...] also lacks permanent tenure and, in addition and for rea-
sons of his profession, [...] does not have the legal training required of a
judge”.295

The Commission concluded that “in practice, the actions of these courts have
served to provide veneer legality to cover-up the impunity, which the mem-
bers of the Chilean Security Forces enjoy when they are found to be involved
in flagrant violations of human rights”.2%

d. Ecuador

In 1997, the Commission recommended that the State of Ecuador should
adopt “the internal measures necessary to limit the application of the special
jurisdiction of police and military tribunals to those crimes of a specific
police or military nature, and to ensure that all cases of human rights viola-
tions are submitted to the ordinary courts” 297

Two years later, referring to the National Security Law, which established
that during a state of emergency acts resulting in certain breaches of that law
and punishable with imprisonment should be tried under the provisions of the
Military Criminal Code, the Commission noted that the latter gave military
courts total jurisdiction over civilians. The Commission considered this to be
incompatible with, and in breach of, article 27 (2) of the American
Convention which states that certain rights and freedoms, together with “the
judicial guarantees essential for the protection of such rights”, cannot be sus-
pended.2?8 The Commission pointed out that “giving the military criminal

294 1Ibid., paragraph 139.

295 Ibid., paragraph 140.

296 Ibid., paragraph 180.
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courts immediate jurisdiction over a wide range of situations involving civil-
ians undermines the right to a trial before an independent, impartial court:
this is because the armed forces play a dual role - first, they are active agents
during the state of emergency and, second, the military courts administer jus-
tice with regard to actions affecting civilians that are not an inherent part of
military functions”.2%? The Commission urged the Ecuadorian State “to
ensure that crimes involving civilians - and especially those alleging viola-
tions of basic rights by soldiers or police officers during the state of emer-
gency - are dealt with by the civil courts and not by military justice in
accordance with the rules of due legal process set forth in Articles 8 and 25 of
the American Convention and, when applicable, to ensure that the perpetra-
tors are punished and that the victims receive restitution for the human rights
violations suffered”. 300

e. Guatemala

With regard to military courts in Guatemala, the Commission said that “the
rights to a fair trial and judicial protection envisaged in articles 8 and 25 of
the American Convention have also reportedly not been implemented or have
been ineffective, due mainly to the fact that those who exercise judicial
power are chosen and appointed by the same local military authorities against
whom focimplaints and reports about human rights violations are being
made”.-

In its Report on the Situation of Human Rights in Guatemala, the
Commission, when discussing the Special Courts set up by the government of
General Efrain Rios Montt, pointed out that such courts “did not provide the
most elementary guarantees of due process”.302 At the same time, it added
that “[w]ith regard to the right to counsel, [...] none of the accused [...] had
counsel to guide them and give them legal advice and professional aid before
their statement was taken. The families of the persons who were tried and
executed endeavored unsuccessfully to appoint lawyers as counsel, without
[...] obtaining any results from their efforts”.393 “The other due process

299 Ibid., Chapter V(I), paragraphs 46 and 48.
300 Ibid., Chapter V(I), paragraph 49.

301 Annual Report of the Inter-American Commission on Human Rights, 1984-1985, p.
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guarantees [...] have also been violated” including “the right of being placed
under the jurisdiction of a competent, independent and impartial court” 304

In the view of the Commission, the Special Courts suffered from the follow-
ing procedural defects, among others: “a) Their jurisdiction was very broad,
since they covered both political crimes and common crimes related to politi-
cal crimes, as well as all common crimes [...] d) A system of Special Courts
was established, with other factors determining their jurisdiction being
unknown” 305

The Commission concluded that trials conducted by the Special Courts,
which failed to respect the minimum guarantees of due process, “truly consti-
tuted a farce and regardless of where they might occur the practice of
appointing unqualified judges, defenders who do not defend, a Public
Ministry unconcerned with the prompt, fair and effective administration of
justice and Law Courts that really are courts martial, devoid of independence
and impartiality, that function in secret under military auspices, in fact
impede rather than foster justice.”3%0 The Commission recommended that the
Guatemalan Government should “order a complete review of the trials of the
Special Courts” 307

In its 1996 annual report, the Commission welcomed the decision by the
Guatemalan Congress to amend the Military Code so that it would not apply
to members of the armed forces implicated in ordinary criminal offences.
This measure was seen by the Commission as important in reducing the
power of the military courts and ensuring that ordinary courts would have
jurisdiction over military personnel who committed criminal offences con-
tained in the Criminal Code. The jurisprudence developed by the Commission
confirms that violations of human rights, in particular, rightfully pertain to the
Penal Code and the jurisdiction of the ordinary criminal courts.3%

f. Paraguay

In its report on Paraguay in 2001, the Commission pointed out that
“Paraguay’s international obligation as a State party to the American
Convention, in line with Article 1(1), is to ensure the free and full exercise of

304 Ibid., paragraph 33.
305 Ibid., paragraph 35.
306 Ibid., paragraph 36.
307 Ibid., Recommendation N° 2 .
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the human rights enshrined in the Convention. [...] This includes the obliga-
tion of the States to prevent, investigate, and punish any violation of the
rights recognized in the Convention; to seek the restoration of the right violat-
ed; and, as appropriate, to compensate the harm caused by the human rights
violation”. At the same time, the Commission reiterated the view that:

“Hemispheric experience suggests that in those States in which
massive and systematic human rights violations take place,
there has been a tendency for such crimes to go unpunished. In
some cases, it is a question of de facto impunity, [...] or
because State organs that lack the necessary independence and
impartiality are in charge of determining the responsibilities of

their own members, as is the case of the military courts”.3

g. Peru

In 1992, the Commission said that “[t]he scope of the military jurisdiction—
which is exercised in respect of those who are prima facie responsible for
violations of the human rights of the people, including members of the judi-
ciary—in the emergency zones, i.e. in half of the country, is not compatible
with the guarantee of trial by an independent and impartial court specified in
Article 8(1) of the American Convention on Human Rights” 310

In its analysis of the human rights situation in Peru in 2000, the Commission
reiterated the doctrine that military justice can only be applied to military per-
sonnel who have committed offences in the line of duty (‘delitos de funcion’)
and that military courts do not have the independence and impartiality
required to sit in judgment on civilians. The Commission recalled that the
Inter-American Court had confirmed “that the purpose of the military juris-
diction is to maintain order and discipline in the Armed Forces; in this regard,
it is a functional jurisdiction whose application should be reserved to those
members of the military who have committed offences or violations in the
performance of their duties, under certain circumstances”. In the same vein, it
pointed out that “principle (5)(f) of the Singhvi principles provides that the
jurisdiction of military courts should be circumscribed to offences related to
military service, and that one should have the right to appeal the decisions of

309 Third Report on the Situation of Human Rights in Paraguay, OEA/Ser./L/VIIL.110,
2001, Impunity and Human Rights Violations under the Dictatorship (1954-1989),

paragraphs 21 and 22.
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those courts to a legally qualified appellate court or to pursue a remedy to
» 311

move for annulment”.
In response to the Peruvian State’s assertion that exceptional jurisdictions
were not prohibited under the American Convention on Human Rights and
that the Inter-American Court had not indicated what the grounds were for
establishing the doctrine that military courts lacked the independence and
impartiality required to try civilians, the Commission referred to a paragraph
in the Court’s judgment on the case of Castillo Petruzzi and others, in which
it warned that: “A basic principle of the independence of the judiciary is that
every person has the right to be heard by regular courts, following procedures
previously established by law. States are not to create ‘[t]ribunals that do not
use the duly established procedures of the legal process [...] to displace the
jurisdiction belonging to the ordinary courts or judicial tribunals’. In para-
graph 130 of the same judgment, the Court notes: ‘In the case under study,
the armed forces, fully engaged in the counter-insurgency struggle, are also
prosecuting persons associated with insurgency groups. This considerably
weakens the impartiality that every judge must have’.” 312

In the same report, the Commission added that the problem of impunity in
Peru “is aggravated by the fact that most of the cases that involve human
rights violations by the members of the State security forces are tried by the
military criminal courts”.313 The Commission again said that:

“the problem of impunity in military criminal justice is not
linked exclusively to the absolution of the accused; the investi-
gation of human rights violations by the military courts itself
entails problems where it comes to having access to an effec-
tive and impartial judicial remedy. The investigation of the case
by the military courts precludes the possibility of an objective
and independent investigation carried out by judicial authorities
not linked to the command structure of the security forces. The
fact that the investigation of the case was initiated in the mili-
tary justice system may make a conviction impossible, even if
the case is passed on to the regular courts, as it is likely that the
necessary evidence has not been collected in a timely and effec-
tive manner. In addition, the investigation of the cases that
remain in the military jurisdiction may be conducted so as to

311 Second Report on the Situation of Human Rights in Peru, OEA/Ser.L/V/I1.106, Doc.
59 rev., 2 June 2000, “The Military Jurisdiction: Expansion”, paragraph 150.
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impede them from reaching the final decision-making
» 314

stage”.
The Commission pointed out that the system of military justice in Peru had
“certain peculiar characteristics that impede access to an effective and impar-
tial remedy in this jurisdiction. One of these is that the military jurisdiction
cannot be considered a real judicial system, as it is not part of the Judicial
branch, but is organized instead under the Executive. Another aspect is that
the judges in the military judicial system are generally active-duty members
of the Army, which means that they are in the position of sitting in judgment
of their comrades-in-arms, rendering illusory the requirement of impartiality,
since the members of the Army often feel compelled to protect those who
fight alongside them in a difficult and dangerous context”.3!> The
Commission reiterated that “certain offences that are either service-related or
have to do with military discipline may be judged by military courts with full
respect for judicial guarantees” 316 but pointed out that “the Peruvian State
has interpreted the concept of offences committed in relation to military ser-
vice in overly-broad terms”.317
Lastly, the Commission concluded that military justice should only be used
“to judge active-duty military officers for the alleged commission of service-
related offences, strictly speaking. Human rights violations must be investi-
gated, tried, and punished in keeping with the law, by the regular criminal
courts. Inverting the jurisdiction in cases of human rights violations should
not be allowed, as this undercuts judicial guarantees, under an illusory image
of the effectiveness of military justice, with grave institutional consequences,

which in fact call into question the civilian courts and the rule of law”.318

h. Suriname

In its Report on the Situation of Human Rights in Suriname (1983), the
Commission expressed its concern at the fact that “crimes relating to the
security of the State are no longer under the jurisdiction of Regular Courts of
Justice but under Military Courts. The final decisions on proceedings institut-
ed under Military Courts cannot be appealed to the courts but must be
appealed to the High Military Court whose members are named by the

314 Ibid., paragraph 210.
315 Ibid., paragraph 211.
316 Ibid., paragraph 212.
317 Ibidem.

318 Second Report on the Situation of Human Rights in Peru, OEA/Ser.LL/V/11.106, Doc.
59 rev., 2 June 2000, “Military Courts and Impunity”, paragraph 214.
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President and proposed by the Military Authority. During the Commission’s
visit to the Supreme Court, its current President indicated that the civil courts

are totally prevented from hearing matters relating to the State security”.3!°

2.3. Jurisprudence developed by the Commission

In numerous judgments on individual cases, the Inter-American Commission
on Human Rights has reiterated that trying military and police personnel for
human rights violations in military or police courts constitutes a violation of
the right to an independent and impartial tribunal and the right to due process,
as well as the right to an effective remedy.

In the case of Aluisio Cavalcante et al. v. Brazil, the Commission remarked
that military justice had “the authority to try and judge members of the ‘mili-
tary’ police accused of committing crimes, defined as military crimes, against
the civilian population. This jurisdiction is governed by military criminal law
[...] which contains substantive penal standards and constitutes ‘a set of legal
provisions to ensure the accomplishment of the main purposes of military
institutions, whose primary objective is the defence of the nation’. In this
jurisdiction, ‘rank and discipline prevail’.”320 The Commission considered
that it was “a special legal system, with its own principles and guidelines, in
which most of the provisions apply only to military personnel and civilians
who commit crimes against military institutions, unlike the ordinary penal
system, which is applicable to all citizens” 32!

The Commission also found that the power to bring a criminal action and to
carry out investigations lay with the State Military Prosecutor’s Office. The
Commission called this a “legacy [of the] military regime” and considered it
to be “a critical breakdown in the system of guarantees of police action, for it
wrests from the civilian public ministry common police control activities
(entrusted to the ‘military’ police), which are precisely the ones to whom are
attributed the largest number of human rights violations”.322 The
Commission pointed out that this special jurisdiction for the police came into
being in 1977 under the military government in Brazil and in its wake the
Federal Supreme Court considered that the state-level military justice system

319 Report on the Situation of Human Rights in Suriname, OEA/Ser.L/V/I1.61, Doc. 6
Rev. 1, 6 October 1983, Chapter III — Other Human Rights. C. Right to Justice and

Due Process, paragraph 11.

320 Annual Report of the Inter-American Commission on Human Rights - 2000,
OEA/Ser./L/V/11.111, doc. 20 rev., 16 April 2001, Report N° 55/01, Aluisio
Cavalcante et al., paragraph 149.

321 Ibidem.

322 Ibid., paragraph 150.



142 Military Jurisdiction and International Law

had jurisdiction to judge the ‘military’ police, a state of affairs which had
resulted in an increase in the number of crimes committed by ‘military’
police with impunity.323 The Commission found that these military courts
tended to be lenient with police accused of human rights violations and other
criminal offences, thereby allowing the guilty to go unpunished.32*

The Commission reiterated its position that “trying common crimes as though
they were service-related offences merely because they were carried out by
members of the military violates the guarantee of an independent and impar-
tial court”.323 In support of its argument, it cited, together with its own doc-
trine, the concluding observations of the United Nations Human Rights
Committee regarding Brazil as well as Principles 3 and 5 of the United
Nations Basic Principles on the Independence of the Judiciary and article
16(4) of the Standard Minimum Rules on Human Rights in States of
Emergency (Paris, 1984).326

In this case, the Commission considered that “the ineffectiveness, negligence,
or omission in the development of the investigations and proceedings by the
military justice system of Sdo Paulo, which culminated in an unwarranted
delay in the conclusion of the proceedings, [...] is also a violation of Article
XVIII of the Declaration and Articles 8 and 25 of the Convention, as it has
deprived the victims’ families the right to obtain justice within a reasonable
time by means of a simple and prompt remedy. Article 1(1) of the
Convention establishes that the States party undertake to respect the rights
and liberties recognized in it, and to ensure their free and full exercise for all
persons under their jurisdiction”.327

This interpretation, namely, that the use of military courts to try military and
police personnel for human rights violations is incompatible with the right to
an effective judicial remedy, an independent and impartial court and due
process of law, has been reiterated by the Commission in several cases. For
example, in the cases of the Riofrio Massacre (Colombia), Carlos Manuel
Prada Gonzdlez and Evelio Antonio Bolaiio Castro (Colombia) and Leonel
De Jesiis Isaza Echeverry and one other (Colombia), the Commission again
stated that:

“military jurisdiction is not an appropriate forum and therefore
does not offer adequate remedies for investigating, prosecuting,
and punishing violations of human rights established in the

323 Ibid., paragraph 151.
324 Ibid., paragraph 152.
325 Ibid., paragraph 153.
326 Ibidem.

327 Ibid., paragraph. 165.
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American Convention, allegedly committed by members of the
» 328

armed forces or with their collaboration or acquiescence”.
In the case of the Riofrio Massacre (Colombia), the Commission recalled
that, as established by the Inter-American Court, whenever a State claims that
the petitioner has failed to exhaust domestic remedies, it bears the burden of
demonstrating that the remedies which have not been exhausted are ‘ade-
quate’ enough to rectify the alleged violation, in other words, that the func-
tioning of those remedies within the domestic legal system is suitable to
address an infringement of a legal right. In this particular case, which was
being considered by the Colombian military courts, the Commission took the
view that military criminal justice did not provide a suitable remedy for
investigating, bringing to trial and punishing conduct of the type involved in
the case in question and, therefore, the requirements set out in article 46(1)(a)
and (b) did not apply.32? The Commission remarked that:

“The military criminal justice system has several unique char-
acteristics which prevent access to an effective and impartial
judicial remedy in this jurisdiction. First, the military justice
system may not even be properly referred to as a true judicial
forum. The military justice system does not form part of the
judicial branch of the Colombian State. Rather, this jurisdiction
is operated by the public security forces and, as such, falls
within the executive branch. The decision-makers are not
trained judges, and the Office of the Prosecutor General does
not fulfill its accusatory role in the military justice system”.330
The Commission considered that, in the case in question, since the execution
of the victims resulted from the joint action of the army and the paramilitaries
and its subsequent covering up, it did not constitute a legitimate service-relat-
ed activity that justified the use of that forum to bring those responsible to
trial. Consequently, the fact that the accused had been tried under military
criminal jurisdiction contravened the right of the victims’ families to have
access to an independent and impartial tribunal, as well as the judicial protec-
tion due to them established in Articles 8(1) and 25 of the American

328 Report N° 62/01, Riofrio Massacre, Case 11,654 (Colombia), paragraph 28. See also
Report N° 63/01, Case 11,710, Carlos Manuel Prada Gonzdlez and Evelio Antonio
Bolaiio Castro (Colombia), and Report N° 64/01, Case 11,712, Leonel De Jesiis Isaza
Echeverry and one other (Colombia), 6 April 2001.

329 Annual Report of the Inter-American Commission on Human Rights - 2000,
OEA/Ser./L/V/1.111, Doc. 20 Rev., 16 April 2001, Report N° 62/01, Riofrio
Massacre, Case 11,654 (Colombia), paragraph 29.

330 Ibid., paragraph 70.
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Convention.33! The Commission recommended that the Colombian State
should:

“I. Conduct an impartial and effective investigation in ordinary
jurisdiction with a view to prosecuting and punishing those
materially and intellectually responsible for the massacre. [...]

“3. Take the necessary steps to prevent any future occurrence
of similar events in accordance with its duty to prevent and
guarantee the basic rights recognized in the American
Convention as well as the necessary measures to give full force
and effect to the doctrine developed by the Constitutional Court
of Colombia and by the Inter-American Commission on
Human Rights in investigating and prosecuting similar cases
through the ordinary criminal justice system”.332
In the case of Ana, Beatriz and Celia Gonzdlez Pérez v. Mexico, three sisters
(one of them a minor) who were detained and raped by members of the army,
a case in which the Office of the Attorney-General (Procuraduria General de
la Repiiblica) handed over jurisdiction to the Office of the Military Attorney-
General (Procuraduria General de Justicia Militar), the Commission
observed that, given the seriousness of the evidence submitted to the authori-
ties, the Mexican State had a duty to “undertake a prompt, impartial, and
effective investigation, in accordance with the guidelines stipulated in its own
domestic legislation and the international obligations freely assumed”.333 The
Commission found that the Office of the Military Attorney-General had com-
pletely ignored the evidence submitted by the victims. Given this state of
affairs, the victims had refused to undergo another examination as part of the
military investigation. Arguing that this denoted a “lack of interest, from a
legal standpoint, of the victims and their representatives” and that “the crimi-
nal evidence is not in any way credible, nor is the probable liability of the
military officers” 334, the Office of the Military Attorney-General had closed
the case in September 1995.

The Inter-American Commission again stated that “when the State permits
investigations to be conducted by the entities with possible involvement,
independence and impartiality are clearly compromised”. As a result, it is
“impossible to conduct the investigation, obtain the information, and provide

331 Ibid., paragraph 72.
332 Ibid., Chapter IV, Recommendations.

333 Annual Report of the Inter-American Commission on Human Rights - 2000
OEA/Ser./L/V/IL.111, Doc. 20 Rev., 16 April 2001, Report N° 53/01, Ana, Beatriz
and Celia Gonzdlez Pérez, Case 11,565 (Mexico), paragraph 69.

334 Ibidem.
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the remedy that is allegedly available” and de facto impunity, which “has a
corrosive effect on the rule of law and violates the principles of the American
Convention”, takes place. In particular, the Commission has determined that,
given their nature and structure, military courts do not meet the requirements
of independence and impartiality imposed under Article 8(1) of the American
Convention.33?

The Commission pointed out that the detention and rape of the Gonzilez
Pérez sisters “cannot in any way be considered acts that affect the legal assets
of the military”. Neither was it the case that the offences had been committed
while the soldiers were carrying out legitimate duties entrusted to them under
Mexican legislation since, as had been noted, there had been a series of viola-
tions beginning with the arbitrary detention of the four women. In other
words, even if there had been no evidence of ordinary criminal offences that
constituted human rights violations (and that was not the case here), there was
no link to any armed forces activity which could have justified the military
courts becoming involved. The Inter-American Commission stressed that
“torture in all its forms is categorically prohibited by international law, and,
for this reason, the investigation into the facts related to this case by the mili-
tary courts is completely inappropriate”.33¢ The Inter-American Commission
considered that the State had failed to fulfill its duty of guarantee under arti-
cle 1(1) of the American Convention, which stipulates that States parties are
obliged to guarantee that the rights and freedoms recognized in the conven-
tion can be exercised by all persons under their jurisdiction.337

In the case of José Félix Fuentes Guerrero et al. v. Colombia, the
Commission pointed out that torture in all its forms is categorically prohibited
under international law and that it was therefore totally inappropriate for
inveggisgation of the facts of this case to fall to military criminal jurisdic-
tion.

In the case of Amparo Tordecilla v. Colombia, the Commission considered
that “the forced disappearance of a citizen can never be considered part of the
legitimate functions of the agents who work with the security forces”.

335 Ibid., paragraph 81.

336 Ibid., paragraph 82. See also: Annual Report of the Inter-American Commission on
Human Rights - 1998, OEA/Ser.L/V/I1.102, Doc. 6 rev., 16 April 1999, Report N°
61/99, José Félix Fuentes Guerrero et al., Case 11,519 (Colombia), paragraphs 46
and 47.

337 Annual Report of the Inter-American Commission on Human Rights - 2000,
OEA/Ser./L/VL.111, Doc. 20 Rev., 16 April 2001, Report N° 53/01, Ana, Beatriz
and Celia Gonzdlez Pérez, Case 11,565 (Mexico), paragraph 85.

338 Inter-American Commission on Human Rights : Annual Report for 1998,
OEA/Ser.L/V/11.102, Doc. 6 rev., 16 April 1999, Report N° 61/99, José Félix Fuentes
Guerrero et al., Case 11,519 (Colombia), paragraphs 46 and 47.
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Consequently, the fact that the criminal investigation had remained under
military criminal jurisdiction for five years constituted a violation of articles
8 and 25 of the Convention.3?® The Commission considered it necessary to
recognize the importance of this fact, given that the military justice system
was not the appropriate forum for investigating, trying, and punishing grave
human rights violations. “Nonetheless, it notes that the transfer, effectuated
almost a decade after the disappearance was perpetrated, has come late and,
predictably, it has yet to prove effective in clarifying the facts in determining
the whereabouts of the remains, or in trying and punishing the persons
responsible”.3%0 The Commission concluded that “the State has failed in its
duty to provide adequate judicial protection as established at Articles 8 and
25 of the American Convention”. 34!

In the cases of los Uvos (Colombia) and Caloto (Colombia), two massacres
of civilians, the Commission believed that the massacre of defenceless civil-
ians could not be considered to form part of the legitimate functions of the
security forces. Consequently, the fact that the authority to try those suspect-
ed of masterminding the grave violations committed had been granted to the
military courts constituted a breach of articles 8 and 25 of the American
Convention.3%2

The Commission also deemed that extrajudicial execution could not be con-
sidered to be a service-related act and should not therefore fall to military or
police jurisdiction. Thus in the cases of Santos Mendivelso Coconubo
(Colombia) and Alvaro Moreno Moreno (Colombia), the Commission consid-
ered that the “the summary execution of a person suspected of maintaining
links with a dissident armed organization cannot be considered a legitimate
function of the Colombian National Police. Therefore, the mere fact that a
military court has assumed jurisdiction impedes access to the judicial protec-
tion enshrined in Articles 8 and 25”343

339 Annual Report of the Inter-American Commission on Human Rights - 1999,
OEA/Ser.L/V/I1.106, Doc. 3, 13 April 2000, Report N° 7/00, Case 10,337, Amparo

Tordecilla Trujillo (Colombia), 24 February 2000, paragraph 54.

340 Ibid., paragraph 56.

341 Ibid., paragraph 59.

342 Annual Report of the Inter-American Commission on Human Rights - 1999,
OEA/Ser.L/V/11.106, Doc. 3, 13 April 2000, Report N° 35/00, Los Uvos, Case 11,020
(Colombia), paragraph 61. See also: Report N° 36/00, Caloto, Case 11,101
(Colombia), paragraph 56.

343 Annual Report of the Inter-American Commission on Human Rights - 1998
OEA/Ser.L/V/11.102. Doc. 6 rev.. 16 April 1999, Report N° 62/99, Santos Mendivelso
Coconubo, Case 11,540 (Colombia), paragraph 39. See also: Annual Report of the
Inter-American Commission on Human Rights - 1997, OEA/Ser.L/V/11.98, Doc. 6, 17
February 1998, Report N° 5/98, Alvaro Moreno Moreno, Case 11,019 (Colombia).
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In the case of the Puerto Lleras massacre (Colombia), the Commission point-
ed out that, according to the jurisprudence developed by the Colombian
Constitutional Court, “[f]lor an offence to come under the jurisdiction of the
military criminal justice system, a clear link should be made, from the outset,
between the offence and the activities of military service. In other words, the
punishable act should occur as an excess or abuse of power that occurs in the
context of an activity directly linked to the function particular to the armed
forces. The link between the criminal act and the military service-related
activity is broken when the offence is extremely serious, as is the case of
crimes against humanity. In such circumstances, the case should be referred
to the civilian justice system”.3** Consequently, the Commission concluded
that “[t]he perpetration of an indiscriminate attack against unarmed civilians
cannot be considered an activity linked to the functions of the Armed Forces.
Even if such a link were present in this case, the seriousness of the violations
of fundamental rights committed in Puerto Lleras severed that link and ren-
dered inappropriate the exercise of military jurisdiction over this case. In
other words, the matter should have been examined from the outset by the
ordinary and not the military courts” 343

In the case of Hildegard Maria Feldman et al. v. Colombia, the Commission
considered that “the fact that it was military criminal justice that finally con-
ducted the investigation and issued the final decision exonerating those
responsible for the death of Hildegard Maria Feldman, Hernando Garcia, and
Ramoén Rojas Erazo, constituted an openly unfavorable circumstance for
obtaining a fair decision based on the collection and evaluation of the body of
evidence put forward in the trials in an objective and impartial manner, as
provided by the American Convention on Human Rights”.346 The
Commission concluded that “[t]rial of military personnel by military courts
does not provide the guarantee of impartiality and independence required by
the Convention for victims”. 347

The Commission recommended the Colombian State to “adapt its domestic
laws to the American Convention on Human Rights so that trials of
Government agents involved in human rights violations be conducted by

344 Annual Report of the Inter-American Commission on Human Rights - 1998,
OEA/Ser.L/V/I1.102, Doc. 6 rev., 16 April 1999, Report N° 61/99, José Felix Fuentes

Guerrero, Case 11,519 (Colombia), paragraph 47.
345 1Ibid., paragraph 48.

346 Annual Report of the Inter-American Commission on Human Rights - 1995,
OEA/Ser.LL/V/I1.91, Doc 7 rev., 28 February 1996, Report N° 15/95, Case N° 11.010,

Colombia.
347 Ibidem.
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regular courts and not by military penal courts, in order to guarantee that vic-
> 348

tims will have independent and impartial courts to decide on their cases”.
In the case of Manuel Stalin Bolaiios Quifionez v. Ecuador, the Commission
recalled that “[i]t is the obligation of the Government to carry out a full, inde-
pendent and impartial investigation into an alleged violation of the right to
life. This obligation is incident to the Government’s duty to protect and
ensure the human rights recognized in the American Convention. Where the
state allows investigations to be conducted by the organs potentially implicat-
ed, independence and impartiality are clearly compromised. Legal procedures
compromised in this way are incapable of affording the investigation, infor-
mation and remedy purportedly available. In this case, military authorities
conducted an investigation into facts implicating responsibility on the part of
members of the organization and the organization itself. Military authorities
were not attributed with the legal authority to perform such functions in this
case, nor could they possibly act with the requisite independence and impar-
tiality. It is instructive to note in this regard that all the witnesses summoned
to provide testimony in the military penal process carried out in the case were
members of the military. The consequence of such compromise is insulation
of those presumably responsible from the normal operation of the legal sys-
tem. This type of de facto impunity is corrosive of the rule of law and viola-
tive of the principles of the American Convention” 347

In the cases of Honduras and La Negra (Colombia), two massacres attributed
to paramilitary groups and members of the army, the Commission considered
“[t]hat in a country in which a series of investigations on a single criminal act
are conducted simultaneously and where, by law, when the actions constitute
a violation of human rights and are attributed to soldiers on active service, the
judicial investigations must be carried out by the military institute in ques-
tion, it is symptomatic, although explainable, that this jurisdiction almost
invariably fails to recognize the accusatory evidence presented and exoner-
ates the soldiers involved from responsibility, hindering the truth and the pun-
ishment of the perpetrators, as in the present case, thus committing a serious
act WBhSié:h directly affects the right of the victims and their families to jus-
tice”.

348 Ibid., paragraph 5.

349 Annual Report of the Inter-American Commission on Human Rights - 1995
OEA/Ser.L/V/11.91, Doc 7 rev., 28 February 1996, Report N° 10/95, Case 10,580
(Ecuador), paragraph 48.

350 Annual Report of the Inter-American Commission on Human Rights - 1993,
OEA/Ser.L/V/11.85, Doc. 8 rev., 11 February 1994, Report N° 2/94, Case 10,912

(Colombia), 1 February 1994, paragraph 4 (e) under ‘Considering’.
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In the case of J.E. Maclean v. Suriname, in which a person was tortured and
killed by a military patrol, the Commission took the view “[t]hat it was
impossible for the complainants to exhaust domestic remedies in this matter
since the authorities that would have been responsible for the investigation,
namely the military police, form part of the military establishment accused of
the violations in question, and that it can reasonably be deduced that the inac-
tion of the military in this and other cases clearly demonstrates an unwilling-
ness to investigate, prosecute, and punish those responsible for the
violations” 331

In the case of Rodrigo Rojas De Negri and Carmen Gloria Quintana
Arancibia v. Chile, in which two young people were detained by a military
patrol and then beaten, doused in petrol and set on fire and which had been
dealt with by the Chilean military courts, the Commission pointed to “[t]he
various irregularities pertaining to legal process inherent in the military jus-
tice system in Chile” and stated that “the actions of these courts [military]
have served to provide a veneer of legality to cover up the impunity which the
members of the Chilean Security Forces enjoy when they are found to be
involved in flagrant violations of human rights”.352 The Commission also
stated that, in this case, “these irregularities pertaining to legal process inher-
ent in Chilean military justice are reflected in the abusive recourse to secrecy
in the conduct of the proceedings. The situation that has thereby arisen has
made it virtually impossible to gain access to basic elements of the trial and
allows the military authorities to control the evidence submitted. The
Commission is, therefore, led to believe that the provisions of Article 37.2.b
concerning the nonexistence of due process of law should be applied in this
case”.393 In the same report, when talking about the use of military justice in
cases of human rights violations, the Commission pointed to “[t]he very small
proportion of military or police personnel who have been convicted in Chile
for numerous denunciations of human rights violations, which gives reason to
believe that the delay in judicial proceedings in this case could become yet
another device for assuring the impunity of the perpetrators of a crime that is

so reprehensible” 354

351 Annual Report of the Inter-American Commission on Human Rights, 1988 - 1989,
OEA/Ser.L/V/11.76, Doc.10, 18 September 1989, Resolution 18/89, Case 10,116

(Suriname).

352 Annual Report of the Inter-American Commission on Human Rights, 1987-1988,
OEA/Ser.L/V/I1.74, Doc. 10 Rev. 1, 16 September 1988, Resolution N° 01a/88, Case
9,755 (Chile), Considerings 7(c).
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Section |
General Observations

1. Introduction

It is often said that ‘military justice’ has existed ever since armies came into
being. Some authors believe that “what constitutes military criminal law
today came into flower”! in Rome while others go back to Ancient Greece,
citing the example of the military court which condemned General Filotas to
death for conspiring against Alexander the Great in 330 BC.2 In the time of
the Roman Empire, troop discipline was maintained by enforcing the princi-
ple of ‘he who gives the orders sits in judgment’, the predominant figure
being the Magister Militari. It was also during that period that the famous
Ciceronian phrase ‘silent leges inter arma’ (‘the laws are silent amidst arms’)
was coined to describe the sui generis relationship that existed between law
and military matters. Nevertheless, that eurocentric view of the world, which
fails to take account of the reality of the situation and historical events in
other parts of the world, is nowadays contested. For example, in 1979 at the
VIII International Congress of the International Society for Military Law and
the Law of War, Belgian judge advocate and university professor John
Gilissen concluded that “it seems that it is not possible to talk about military

justice existing before the 151 and 16™ centuries”.3

1 Francisco Jiménez y Jiménez, Introduccién al Derecho Penal Militar, Editorial Civitas
S.A., Madrid, 1987, p.178.

2 “Military Jurisdiction Seminar, 10-14 October 2001 at Rhodos - Report”, on the web
page of the International Society for Military Law and the Law of War:
http://www.soc-mil-law.org/seminar%20Rhodos%20Report.htm.

3 John Gilissen, “Evolution actuelle de la justice militaire - Rapport général”, in
Huitieéme Congres International, Ankara, 11-15 octobre 1979, L’Evolution actuelle de
la justice militaire, Recueils de la Société internationale de droit pénal militaire et de
droit de la guerre, VIII, Volume 1, Brussels, 1981, p.48. [French original, free transla-
tion.]
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The well-known phrase “where there is an army, there is military justice™,
which sought to claim that military courts existed as a natural consequence of
the existence of the military apparatus and were therefore a matter of indis-
putable historical fact, has been widely discredited. Historically, the fact that
armies existed did not always mean that they were accompanied by organs of
military justice, an example being Imperial China. At the present time, sever-
al countries with armies do not have a system of military criminal justice
operating in peacetime. In those countries, responsibility for punishing any
wrongdoing within the ranks of the military falls to the ordinary courts and/or
disciplinary bodies.

2. The difficulties in classifying military courts

While there are a number of common denominators within national legal sys-
tems as far as ordinary jurisdiction is concerned, this is not the case for mili-
tary jurisdiction. That is what Francisco Fernandez Segado has found as far
as European systems of military justice are concerned.’ There have been vari-
ous attempts to classify types of military jurisdiction. For example, in 1979,
John Gilissen suggested a means of classification based on the three main
existing systems of law: the common law system, the Roman law system and
the socialist law system.® John Stuart-Smith, Francis Clair and Klaus suggest-
ed a classification based on the jurisdictional powers of military courts. They
distinguished four different systems as follows: one in which military courts
have general jurisdiction; one in which they have general jurisdiction on a
temporary basis; one in which jurisdiction is limited to military offences; and
one in which they have jurisdiction solely in time of war.” Another method of
classification, which takes as its starting point the aims and objectives of a
State based on the rule of law, proposes three types of military jurisdiction:
firstly, the traditional kind, based on the principle of ‘he who gives the orders
sits in judgment’, made up of members of the military and endowed with
broad jurisdictional powers; secondly, one in which military justice is incor-
porated into ordinary jurisdiction as a specialized branch of the latter; and,

4 1Ibid., p.39. [French original, free translation.]

5  Francisco Ferndandez Segado, “La justicia militar en el Derecho comparado”, in
Consejo General del Poder Judicial, Poder Judicial, 2a. época, N° 23, Madrid,
September 1991, p.60.

6  John Gilissen, op. cit., p.46 and following.

7 Ibid., p. 43 and following.
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thirdly, one in which military justice is abolished in peacetime.® But this
typology corresponds more to the ways in which military courts have
evolved historically rather than to models of military justice. Some authors
have opted for thematic classifications or typologies, based on the specific
features of military courts, or for an approach based on ‘national models’.”
These attempts at classification and methods of approach have helped in
understanding different aspects of military courts from the perspective of
comparative law. However, their usefulness is relative and, in some cases, the
proposed typologies are debatable.

If, as well as considering factors related to jurisdiction (ratione personae,
loci, materiae and tempore), account is also taken of structure, composition
and operation, position within the state structure, relationship with the judi-
ciary, sources of law, etc., it is difficult to come up with a model for classify-
ing military courts. The fact is that, when these elements are taken into
account, military courts are extremely diverse and heterogeneous and features
from several of the models put forward by the theorists are present in every
national system.

The position occupied by military criminal jurisdiction within the state struc-
ture differs from one country to another. In several legislations, military
courts are formally part of the judiciary. In such cases, they are sometimes
incorporated into ordinary jurisdiction and sometimes constitute a special
jurisdiction. For example, in Suriname, the Constitution specifies that mili-
tary justice is separate from ordinary jurisdiction.'% In some countries, differ-
ent stages of jurisdiction are provided by different jurisdictional organs, some
military and some from the judiciary. Conversely, in many countries, military
courts fall outside of the scope of the judiciary and, in terms of organization
and function, are often, when not responsible to the Ministry of Defence,
attached to the executive. In some countries, the judiciary retains the authori-
ty to confirm and review verdicts handed down by military courts. In the
Federal Republic of Yugoslavia, the power to appoint and remove presiding
judges, judges and prosecutors in military courts lays with the President of
the Republic!! and military justice is an autonomous system consisting of
three levels of jurisdiction, with the Supreme Military Court at the summit.

8  See Fundacién Myrna Mack, Justicia Militar, 1996, on web page: http://www.min-
ugua.guate.net/derhum/CDROM/asegunda%20Incorporacion/justicia%20Militar/Justi
cial.htm.

9  See, among others, Francisco Ferndndez Segado, op. cit., and Fundacién Myrna
Mack, op.cit. [Spanish original, free translation.]

10 Articles 132, 134 and 145 of the 1987 Constitution, as amended in 1992.

11 Article 138 of the Constitution of the Federal Republic of Yugoslavia.
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The composition of military courts varies from country to country. In many
countries, they are made up solely of active members of the armed forces or
police. For example, in Israel, judges and prosecutors in military courts are
officers on active service or in the Defence Forces reserve. Judges are
appointed by the regional commander of the Defence Forces.!? There is fre-
quently no legal requirement for these military judges to have undergone any
legal training. There is also often no distinction between military criminal
jurisdiction and the operational command structure of the armed forces, with
the commander of the military operating unit himself being a military judge.
In many countries it can be seen that military criminal jurisdiction is struc-
tured along the same lines as the armed forces in terms of rank, hierarchy and
chain of command. In other countries, military criminal jurisdiction is sepa-
rate from the operational command structure of the armed forces.

Similarly, the jurisdictional powers of military courts - whether rationae
materiae, rationae loci, rationae personae (passive or active) or rationae
temporis - are regulated in different ways in different national legal systems.
In a large number of countries, military courts simultaneously exercise judi-
cial functions and disciplinary authority and are competent to try criminal
offences as well as breaches of discipline committed by armed forces person-
nel. The dividing line between breaches of discipline and criminal offences is
not clear. Therefore, what for one country is a disciplinary matter, for another
is a military offence.!3 As Manlio Lo Casio has pointed out, “it is not possi-
ble to determine a scientific basis for clearly distinguishing between the one
and the other”.!14

In several countries, military systems of criminal justice and discipline coex-
ist. Other systems of military law simply make no distinction in law between
a criminal offence and a breach of discipline. They are based on the concept
of the ‘service offence’, which encompasses both military offences and
breaches of discipline, as opposed to the ‘civil offence’, which equates to
criminal offences and misdemeanours. For example, in the United States of
America, military courts try any infraction, be it a criminal offence or breach
of discipline, committed by those under their jurisdiction. In some countries,
disciplinary procedures constitute a phase that precedes trial before a military

12 The system of military jurisdiction is established in the Military Law Act and consists
of a trial court and an appeal court. Military appeal court decisions can be reviewed
by the Israeli Supreme Court. The courts have jurisdiction over offences committed
by military personnel, whether they are of a military nature or not.

13 Francisco Jiménez y Jiménez, Introduccién al derecho penal militar, Ed. Civitas,
Madrid, 1987, pp. 61 to 75.

14 As quoted in Francisco Jiménez y Jiménez, op. cit., p.63. [Spanish original, free trans-
lation]
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court. In other countries which have abolished military courts in peacetime,
such as Austria, Germany and Japan, wrongdoing is punished through the use
of disciplinary or administrative courts, with action sometimes also being
taken simultaneously in the ordinary criminal courts. For example, in
Denmark, grave breaches of the Geneva Conventions are dealt with by apply-
ing military disciplinary law (article 25.1) as well as enforcing the ordinary
Criminal Code in the civilian courts.

Different systems of military criminal law criminalize different kinds of
unlawful behaviour and there is no consistency about what is meant by a
‘military offence’. Under many military codes of justice, all of the following
are criminalized: military offences stricto sensu, military offences lato
sensul?, ordinary criminal offences that are treated as military offences due to
the circumstances in which they were committed, and ordinary offences that
have been ‘militarized’.1¢ In some systems, these distinctions have been for-
malized while in others any criminal infraction specified in the military code
of justice is classified as a military offence. In addition, some systems which
still cling on to the old idea of military jurisdiction being a class privilege
consider any criminal infraction committed by or against a member of the
military to be a military offence. In a similar vein, several codes of military
justice consider any offence committed in a military establishment or on a
military site, regardless of the nature of the act and whether or not the perpe-
trator or the victim are members of the military, to be subject to military juris-
diction. In quite a large number of countries, military courts have jurisdiction
over any offence committed by military personnel while in service. National
laws therefore use formulas such as ‘delito de funcion’ [an offence committed
in the line of duty], ‘acto de servicio’ [a service-related act or offence], ‘deli-
to cometido con ocasion al servicio’ [an offence committed due to service],
‘delito de mision’ [a mission offence], ‘delito de dmbito castrense’ [an
offence within the military sphere], etc. It is through the use of such labels
that military courts are able to try human rights violations against civilians
that amount to crimes, such as torture, extrajudicial execution and enforced
disappearance.

15 Offences which are a breach of both ordinary and military juridical rights but in
which the military juridical right has greater weight.

16 This covers a variety of situations: ordinary offences in which there is a military ele-
ment but it is insufficient for it to be called a military offence, ordinary offences
which are subject to military jurisdiction because punishment is more severe under
military law and ordinary offences which have nothing to do with the military but
which have been made subject to military jurisdiction solely at the whim of the legis-
lator.
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3. Developing trends

Military jurisdiction and ‘military justice’ exist as institutions in many coun-
tries. It also remains common practice in many parts of the world for military
personnel who have committed human rights violations to be tried in military
courts. Nevertheless, as John Gilissen has pointed out, since the 1950s and
1960s, there has been an increasing tendency to curb the jurisdiction of mili-
tary courts, both ratione tempore and ratione materiae, and their structures
have begun to undergo a process of ‘civilization’, “in other words, [to move
towards a situation] in which civilians, and in particular civilian judges, have
an increased role in the composition of military courts”.!” Likewise, the ques-
tion of ensuring that the human rights of military personnel facing trial in
military courts are respected gradually began to emerge and to be translated
into legal reforms in several countries. After the Second World War, some
countries abolished military criminal courts altogether. With the adoption of
the Japanese Constitution on 18 May 1946, the Military Criminal Codes for
the Land and Sea Armies of 1921 and 1922 were repealed. The 1946
Constitution effectively abolished the armed forces as a “potential for war”.!8
The Japanese Armed Forces continued to exist but only as a national defence
force and their personnel were subject to ordinary criminal law and the ordi-
nary courts. In the case of Costa Rica, technically it cannot be said that mili-
tary justice as such has been abolished. Its disappearance resulted from the
abolition of the Costa Rican army. Several other countries, including
Germany, Austria, Norway and Sweden, have also abolished military courts
in peacetime.

Nevertheless, while John Gilissen’s observations are true for a large number
of countries, especially in Europe, they do not tell the whole story and must
be put into perspective. Decolonization processes, national liberation strug-
gles, conflicts over territory and the redrawing of frontiers inherited from for-
mer powers, the ‘cold war’ which characterized the post-war period, the
adoption in several parts of the world, especially Latin America, of the
Doctrine of National Security and the emergence of military dictatorships and
authoritarian governments in many countries of Africa, Latin America, Asia
and the Middle East set the stage for the expansion of ‘military justice’ in
many countries. Military courts became an important component of military
strategy, not as a tool for disciplining the troops but as a weapon with which
to fight the adversary. The Doctrine of National Security, in particular, turned

17  Francisco Jiménez y Jiménez, op. cit., p.46. [Spanish original, free translation.]
18 Francisco Jiménez y Jiménez, Introduccién al derecho penal militar, Ed. Civitas,
Madrid, 1987, p.134. [Spanish original, free translation.]
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military courts into an instrument for combatting the so-called “enemy with-
in”.1° Thus, as pointed out by one of its critics, the late President of the
Colombian Supreme Court of Justice, Dr. Alfonso Reyes Echandia, the prac-
tice of trying civilians in military courts was to become an extension of the
Doctrine of National Security.20 From a different standpoint, US General and
Judge Advocate, Georges S. Prugh, said, “Is the goal to insure discipline in
the forces? Most codes go far beyond that and allow jurisdiction over some
civilians in certain circumstances, oftentimes for offences which are consid-
ered to be against national security. So one might consider that the purpose is
brozglier than insuring forces discipline; it is also to insure national securi-
ty”.

Despite these realities, the trends pointed to by John Gilissen in 1979 contin-
ued in the 1980s and beyond. In his 2002 report, the United Nations Special
Rapporteur on the Administration of Justice through Military Tribunals noted
a deepening of these trends.22 In fact, during the 1980s and 1990s, military
courts in peacetime were abolished in many countries, for example, Denmark,
Slovenia,?3 Estonia, France, the Netherlands, the Czech Republic and
Senegal. The Constitution of Guinea, adopted on 23 December 1990, abol-
ished military courts at a stroke. In Portugal military criminal jurisdiction
began to undergo a process of reform. The legislative reform that is under
way at the time of writing is attempting, among other things, to bring military
justice into line with the terms of the Constitution as amended in 1997. In this
connection, the Government has drafted three bills and a new Code of

19  The Doctrine of National Security, in vogue from the 1960s in military acade-
mies in the USA, gave rise to authoritarian and dictatorial governments and serious
human rights violations in several parts of the world. The Doctrine of National
Security played a key role in the organization and development of the military dicta-
torships which were installed in several countries of the Southern Cone of Latin
America in the 1960s and 1970s: in Brazil from 1964, in Argentina from 1966 and
again later from 1975, in Chile from 1973, as well as in Uruguay. Other countries of
the region which did not have military governments were nonetheless strongly influ-
enced by the doctrine, especially where public order, the armed forces and military
criminal jurisdiction were concerned. It is interesting to note that in the 1960s and
1970s, the majority of Latin American countries, whether or not they had de facto
governments, adopted similar national security laws.

20 Alfonso Reyes Echandia, “Legislacion y Seguridad Nacional en América Latina”, in
the magazine 6 de noviembre, No. 2, Bogotd, June 1986, p.12.

21 Georges Prugh, “The Exercise of Military Jurisdiction in Periods of Military Stress”,
in Huitiéme Congres International, Ankara, 11-15 octobre 1979, L’Evolution actuelle
de la justice militaire, Recueils de la Société internationale de droit pénal militaire et
de droit de la guerre, VIII, Volume 1, Brussels, 1981, p. 292.

22 United Nations document E/CN.4/Sub.2/2002/4, 9 July 2002.

23 Article 126 of the 1991 Constitution.
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Military Justice.2* The Constitution confines the jurisdiction ratione materiae
of military courts to “strictly military crimes”? and the jurisdiction ratione
temporis to wartime, thereby abolishing permanent peacetime military courts
and bringing military personnel under ordinary jurisdiction. Nevertheless, it
does not rule out the involvement of military personnel in the trial of mem-
bers of the military in peacetime. In determining the powers and jurisdiction
of the courts, the Constitution stipulates that “one or more military judges
must be included in the composition of courts belonging to any authority
which adjudicates on crimes of a strictly military nature, in accordance with
the law”.2% Other countries, for example, Finland and Hungary, have
reformed their military courts either through strengthening the role of civilian
judges or bringing their procedures into line with the rules of procedure used
in ordinary courts.

One of the issues which has gradually taken on greater significance, especial-
ly since the 1990s, has been the question of respect for human rights by mili-
tary courts. In many countries this has resulted in the introduction of
constitutional and legal reforms as well as developments in the jurisprudence
propounded by national courts. The human rights dimension of ‘military jus-
tice’ encompasses three main areas: the question of the rights and judicial
guarantees afforded to military and police personnel who are brought to trial
in military courts, the question of civilians being tried by military judges and
the question of military and police personnel who have committed human
rights violations being tried by their peers.

In many countries, such as Canada and the United Kingdom, reforms have
been introduced to ensure that judicial guarantees are afforded to military
personnel facing trial in military courts. In other countries, such as Ireland,
similar reforms are on the way. The Irish authorities have embarked on a
comprehensive reform of the system of military criminal jurisdiction?” and
have announced that one of the purposes of the reform is to incorporate the
provisions of the European Convention on Human Rights. A more radical
position has been taken by the High Court of South Africa which, in March
2001, ordered application of the Code of Military Justice to be suspended.

24 The first bill authorizes the government to approve a new code of military jus-
tice, the second amends the law governing the organization and operation of the
courts of justice and the third creates a code for military judges and military advisers
working in the Public Prosecutor’s Office. Lastly, the government has also published
a bill containing a new Code of Military Justice.

25 Portuguese Constitution, arts. 211, 213 and 219.

26 Constitution of Portugal, art. 211. [Spanish original, free translation.]

27 This is based on the 1954 Defence Act. Since its adoption, the Defence Act has
undergone some minor amendments, mainly in 1998.
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The High Court took the view prima facie that military criminal jurisdiction
was incompatible with the principle of equality before the law and the right to
judicial protection guaranteed in the Constitution. In the opinion of the High
Court, “[t]he military is not immunized from the democratic change.
Maintaining discipline in the defence force does not justify the infringement
of the rights of soldiers, by enforcing such military discipline through an
unconstitutional prosecuting structure”.28

There is a growing trend towards abolition of the use of military courts for the
trial of civilians. In several countries a ban on such practices has been incor-
porated into the constitution. In some countries, such as Mexico,?° the ban is
long-established. Article 96 (4) of the Greek Constitution of 1975 states that
military courts cannot try private individuals. The Honduran Constitution of
1982 states that “No one shall be judged other than by a judge and competent
tribunal adhering to the formalities established by law. [...] Under no circum-
stances shall military tribunals extend their jurisdiction to include persons
who are not on active service in the Armed Forces”.30 Over the last ten years,
this trend has grown even stronger. For example, it is worth highlighting the
bans incorporated into the constitutions of Colombia3!, Haiti, Guatemala3?
and Nicaragua.? The Paraguayan Constitution only authorizes military courts
to try civilians in the event of an international armed conflict.?*

During the 1990s, the issue of impunity for human rights violations and the
use of military courts became extremely significant for the way in which mili-
tary courts were to evolve. As the United Nations Special Rapporteur on the
Administration of Justice through Military Tribunals has said, more and more
countries are adopting national legislation that removes serious human rights
violations committed by members of the armed forces and police from the
jurisdiction of military courts.3> These changes have come about through the
adoption of new constitutions or amendments to existing ones, amendments

28 28 Order dated 29 March 2001, paragraph 14.6.

29 Article 13 of the Constitution of the United States of Mexico, adopted in 1917 and
still in force today.

30 Article 90 of the Constitution. Article 91 also states that: “When a civilian or dis-
charged member of the military is implicated in an offence or breach of military
order, the case shall be heard by the competent authority under ordinary jurisdiction.”
[Spanish original, free translation.]

31 Article 213 of the 1991 Constitution.

32 Article 219 of the Constitution states that “No civilian shall be judged by military tri-
bunals.”

33 Article 93 of the Constitution.

34 Article 174 of the 1992 Constitution.

35 United Nations document E/CN.4/Sub.2/2002/4, 9 July 2002.
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to military criminal legislation and/or the ordinary codes of criminal proce-
dure, the monitoring of constitutionality carried out by the courts and inter-
pretations of law made by judges in specific cases, especially when ruling on
conflicts of jurisdiction. For example, it is worth mentioning the Bolivian
Constitution, as amended in 1993, 1994 and 1995, which restricted military
jurisdiction over conduct that involves violation of human rights. Article 34
of the Constitution states that “those who violate constitutional rights and
guarantees shall be subject to ordinary jurisdiction”.3® The Haitian
Constitution of 1987 expressly prohibits members of the armed forces
responsible for human rights violations from being entitled to the privilege of
military jurisdiction. Article 42 (3) states that “[c]ases of conflicts between
civilians and military personnel, abuses, violence and crimes perpetrated
against a civilian by a member of the military in the performance of his duties
are under the jurisdiction of courts of ordinary law”. Nevertheless, it should
not be forgotten that Haiti was ruled by a military government between
September 1991 and February 1994 and that the provisions of the constitution
were disregarded. When democracy was restored, the 1987 Constitution was
fully reinstated and, once the Haitian Armed Forces had been abolished, the
provisions relating to military jurisdiction became irrelevant. Article 29 of the
Venezuelan Constitution of 1999 states that “The State shall be obliged to
investigate and lawfully punish any offences against human rights committed
by its authorities. Legal action taken to punish crimes against humanity, seri-
ous human rights violations and war crimes shall not be subject to the statute
of limitations. Human rights violations and crimes against humanity shall be
investigated and judged by the ordinary courts. Such offences shall be exempt
from any benefits that might ensue if they were not punished, including par-
don and amnesty”.3’

Other countries have introduced similar restrictions at the level of the law.
For example, in 1996, amendments were made to the Guatemalan Military
Code limiting the jurisdiction of military tribunals to strictly military offences
and granting the ordinary courts jurisdiction over ordinary offences commit-
ted by military personnel.38 Article 1 of Decree 41-96, which amended article
2 of the Military Code, stated that “[j]urisdiction over offences or breaches of
an essentially military nature is the sole responsibility of the tribunals desig-
nated in this law. In the case of ordinary or associated offences or breaches

36 Bolivian law establishes military jurisdiction both in peacetime and wartime. It is reg-
ulated under the Law on Military Judicial Organization (Ley de Organizacion
Judicial Militar) as well as the Military Criminal Code and the Code of Military
Criminal Procedure. [Spanish original, free translation.]

37 Spanish original, free translation.

38 Decree N° 41-96 of 1996.
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committed by members of the military, the Criminal Procedural Code shall
apply and they shall be judged by the ordinary courts referred to in the Law
on the Judiciary (Ley del Organismo Judicial)”.?® The Human Rights
Procurator pointed out that the curbs on military jurisdiction which were
introduced as a result of the 1996 reforms also required an amendment to the
Constitution, in particular to article 21940 since it was not sufficient to mere-
ly amend the Law on the Judiciary. On 26 October 1998, in compliance with
the Peace Accords signed between the Guatemalan Government and the
Unidad Revolucionaria Nacional de Guatemalteca (URNG), Guatemalan
National Revolutionary Unity, in 1996, Congress approved the amendments
to the Constitution. Article 30 of the draft constitutional reform bill amending
article 219 was therefore adopted and reads as follows: “Military courts are
an integral part of the judiciary and shall be responsible for trying any
offences and misdemeanours of a strictly military nature, as specified in the
Military Code, that are committed by members of the military on active ser-
vice. Ordinary offences and misdemeanours committed by members of the
military shall be tried and judged by judges under ordinary jurisdiction. No
civilian shall be tried by military tribunals”.#> When the proposed amend-
ments to the Constitution were put to a referendum on 16 May 1999, they
were rejected. In the Philippines, Law N° 7055 of 1989 authorized the ordi-
nary courts to try certain offences committed by members the Philippines
Armed Forces and other people subject to military law.*3 Nevertheless, as far
as human rights violations are concerned, the scope of the law is not clear
because jurisdiction is retained by the military courts when an offence is ser-
vice-related. Presidential Decree N° 1850 also states that “uniformed mem-
bers of the Integrated National Police who commit any crime or offence
cognizable by the civil courts shall henceforth be exclusively tried by courts-
martial”.#* This measure also applies to the Armed Forces.

39  Spanish original, free translation.

40 Article 219 of the Guatemalan Constitution states as follows: “Military tribunals:
Military tribunals shall try offences or breaches committed by members of the
Guatemalan Army. No civilian shall be judged by military tribunals.”

41 In the framework of the negotiations which culminated in the Agreement on a Firm
and Lasting Peace (Acuerdo de Paz Firme y Duradera), signed on 29 December
1996, several thematic agreements were agreed between the parties, including the
Agreement on constitutional and electoral reforms (Acuerdo sobre reformas constitu-
cionales y régimen electoral), signed on 7 December 1996.

42 Spanish original, free translation.

43 Republic Act No. 7055: An Act strengthening civilian supremacy over the military by
returning to the civil courts the jurisdiction over certain offenses involving members
of the Armed Forces of the Philippines, other persons subject to military law, and the
members of the Philippine National Office, repealing for the purpose certain presi-
dential decrees.

44 E/CN.4/1991/20/Add.1, paragraph 78.
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In many countries, the jurisprudence developed by national courts, both in the
context of monitoring constitutionality as well as when ruling on conflicts of
jurisdiction, has been of great assistance in curbing military jurisdiction as far
as human rights violations against civilians are concerned. There has been a
move towards a more restrictive interpretation of the scope of military juris-
diction and, in particular, of the meaning of terms such as ‘delito de funcion’
[an offence committed in the line of duty], ‘acto de servicio’ [a service-relat-
ed act or offence], ‘delito cometido con ocasion al servicio’ [an offence com-
mitted due to service], ‘delito de mision’ [a mission offence], ‘delito de
dmbito castrense’ [an offence within the military sphere], etc. For example,
in a recent ruling on a conflict of jurisdiction in the case of the alleged mur-
der of a civilian by two noncommisioned police officers, the Supreme Court
of the Dominican Republic took the view that in peacetime the jurisdiction of
police courts was restricted to offences defined in the Code of Police Justice
that are specifically of a police nature and did not apply to all the offences
stipulated in the code. The Supreme Court therefore referred the case to the
jurisdiction of the ordinary courts.*> In the opinion of the Constitutional
Court of Colombia, gross violations of human rights and crimes against
humanity could not be deemed to be service-related acts (‘actos del servicio’)
and jurisdiction over such offences fell to the ordinary criminal courts.*®

4. Constitutions and Military Justice

With very few exceptions, almost all States have a constitution or a series of
constitutional laws. The constitution has a key role to play in protecting
human rights as well as in regulating the administration of justice. This has
been emphasized on many occasions by the United Nations Human Rights
Committee.4” It is absolutely essential for there to be clear constitutional pro-
visions with regard to fundamental rights as well as the powers of the ordi-
nary courts to punish human rights violations and the provision of safeguards
against impunity. Shortcomings in this area, together with broad-ranging or
ambiguous constitutional regulations on the subject of military jurisdiction,
are largely responsible for military courts being a contributory factor to the
persistence of human rights violations and impunity. Another contributory
factor is the absence of constitutional provisions on military jurisdiction or

45 Supreme Court Judgment dated 26 December 2001 in the case of the murder of Pedro
M. Contreras.

46 Judgment No C-358/97 (ref: File No D-1445) dated 5 August 1997.
47 See, among others, General Comment N° 13 by the Human Rights Committee.



Part II. Section I. General Observations 165

the use of the generic mechanism of simply deferring to the law. It is true that
such shortcomings and gaps, as well as ambiguous constitutional provisions
on the subject of military jurisdiction, are often resolved in a positive manner,
be it as a result of legal measures or the action of the courts or in the context
of monitoring constitutionality or resolving conflicts of jurisdiction.
However, that is not always the case.

Virtually all countries of the world which have written constitutional legisla-
tion use those constitutions or constitutional laws to regulate the ordinary
legal system. Nevertheless, that is not the case for military jurisdiction and
many countries with military courts do not regulate military jurisdiction in
their constitutional legislation. So, for example, even though their legal sys-
tems provide for military courts, the Constitutions of Cambodia, Slovakia,
Hungary, Lithuania and Romania contain no clauses on the question of mili-
tary justice. The Constitution of the Dominican Republic makes no reference
to military courts, even though both military and police courts exist. Such
courts exist by virtue of specific laws*® and, pursuant to the provisions of
such laws, it is customary for military and police courts to try cases of human
rights violations involving members of the country’s security forces. There
are no clauses on military jurisdiction in the Constitution of Tunisia and those
relating to the administration of justice and the definition of human rights are
weak, especially with regard to judicial safeguards.*® Military courts in that
country have extensive jurisdiction. Among others, they can try any offence
committed in a military establishment or on a military site, any ordinary
offence committed by or against military personnel in the course of service or
due to it and any ordinary offence committed by a soldier against another sol-
dier when not on duty.>?

Other countries have clauses on military jurisdiction in their constitutions.
These can vary in their scope. Some simply defer to the law. For example,
article 94 of the 1868 Constitution of the Grand Duchy of Luxembourg defers
to the law to regulate matters related to military courts.! The Constitutions of

48 For example, the Police Justice Code and Law N° 285 of 29 June 1966 regulate police
criminal jurisdiction.

49 The Constitution of Tunisia was adopted in 1959 and has been amended on several
occasions, the most recent being in 2002.

50 Article 5 of the Code of Military Justice.

51 The Military Criminal Code of 1 November 1892, which remains in force with a
number of amendments, has many similarities to the Belgian Military Criminal Code.
According to Francisco Jiménez y Jiménez, the Military Criminal Code has only been
“rarely applied” (Francisco Jiménez y Jiménez, op. cit., p.134). [Spanish original, free
translation.]
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Latvia (1922)°2, Egypt>3, Mali** and Niger’> resort to the same solution. The
Bulgarian Constitution simply stipulates that “jurisdiction is exercised by [...]
the military tribunals [...]7.5¢ The Constitutions of Laos>’ and Vietnam>®
confine themselves to establishing military courts as a part of the judiciary
and under the supervision of their respective Supreme Courts. This means of
constitutional regulation, namely, deferring to national laws, has obvious
shortcomings and can lead to the existence of military jurisdictions that fail to
meet international human rights standards. For example, in Equatorial
Guinea, the constitutional law that establishes military courts states that the
“applicable legal system” shall be determined by law.%° As a result of a 1980
decree law that allows the subsidiary enforcement of earlier laws, military
jurisdiction in Equatorial Guinea is governed by the Spanish Code of Military
Justice of 1945. Military jurisdiction is all-embracing and applies to all ordi-
nary offences committed by members of the military when not on duty as
well as to civilians. There are no standing courts and military justice operates
by means of courts martial made up of military officials with no legal qualifi-
cations and against whose verdicts there is no right of appeal. It is interesting
to examine this form of regulation from an historical perspective. For exam-
ple, in the Netherlands, military jurisdiction has not been regulated in the
Constitution since 1887. The last Constitution, which was adopted in 1983
and is still in force today, simply states that criminal law in wartime shall be
regulated by law.%0 Although military jurisdiction was abolished in 1982 and
replaced by military divisions within the ordinary court system, prior to that
the Netherlands had operated a form of ‘military justice’ which came under
frequent criticism.

A significant number of States have military jurisdiction established in their
constitutions, together with regulations relating to their composition, opera-
tion and powers. The scope of such regulations varies from country to coun-
try. Some allow military courts to have extensive powers. For example, the
Irish Constitution of 1937 gives military courts broad-ranging jurisdiction.
Article 38 (4.1) stipulates that military tribunals can be established “for the

52 Article 86 of the Constitution. The 1922 Constitution remains in force pursuant to the
Constitutional Law of 1991.

53 Article 183 of the Constitution of the Arab Republic of Egypt of 1971.
54 Article 70 of the 1992 Constitution.
55 Article 80 of the Constitution of Niger of 1999.

56 Article 119 of the Constitution of Bulgaria of 1991. [Spanish original, free transla-
tion.]

57 Articles 65 and 66 of the Constitution of Laos of 1991.

58 Articles 127 and 134 of the Constitution of Vietnam.

59 The Constitutional Law, article 88, chapter VI, “The Judiciary”.
60 Article 113 of the Constitution.
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trial of offences against military law alleged to have been committed by per-
sons while subject to military law and also to deal with a state of war or
armed rebellion”. The Constitution of the Federal Republic of Brazil®! proba-
bly has more articles on military jurisdiction than any other. For example,
article 92 states that “the military tribunals and judges [...] are part of the
judiciary [...]”.62 Article 24 of the Constitution gives a general definition of
the scope of Brazilian military criminal jurisdiction: “It is the responsibility
of the military justice system to try and judge military crimes defined as such
in law”.93 In addition, article 109 states that “[i]t is the responsibility of the
federal judges to try and judge [...] [among others] political offences and
criminal infractions against the assets, services or interests of the Union or of
independent bodies and public sector companies, except for minor offences
and offences for which military justice is competent [...] offences committed
on board ships or aircraft, except those for which military justice is competent
[...]”.6% The Constitution also stipulates that military criminal jurisdiction
encompasses offences committed both in peacetime and wartime.%3

When constitutions seek to regulate the subject matter to be covered by mili-
tary jurisdiction, they often simply confine themselves to the notion of a ‘mil-
itary offence’. Some try to be more specific by describing the offence as
‘essentially military’, ‘strictly military’ or ‘purely military’. However, such
constitutional regulations are usually not accompanied by safeguards to

61 Adopted on 5 October 1988. The text of the constitution has been amended on several
occasions, the last being in 2001.

62 Spanish original, free translation.

63 Spanish original, free translation.

64 Spanish original, free translation.

65 Article 142, paragraph 3 (VI), “Concerning the Armed Forces”, as amended in 1998.
It is worth mentioning that the Constitution also regulates other aspects of military
jurisdiction. For example, article 122 states that: “The following are the bodies of
military justice: 1. The Superior Military Court; 2. The military courts and judges
instituted by law”. At the same time, article 123 establishes that the Superior Military
Court shall be composed of fifteen life tenured Justices appointed by the President of
the Republic following approval by the Senate. Three of the judges must be general
officers from the Navy, four must be general officers from the Army, and three must
be Air Force officers. All must be on active service. The other five judges must be
civilians appointed by the President of the Republic, of whom three must be lawyers
and two must be judge advocates or members of the Military Prosecution Service.
Article 128 stipulates that the Military Prosecution Service is part of the Office of the
Attorney-General. The Constitution also provides for the existence of military courts
at the state level (article 125.4). Within each State, ‘state military justice’ consists of
Councils of Justice, which act as trial courts, and the Court of Military Justice, which
acts as the appellate court when the number of staff in the Military Police is over
20,000. ‘State military justice’ has jurisdiction over military offences committed by
the Military Police and military fire brigades, both in peacetime and wartime (1998
amendment to article 42 of the Constitution).
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ensure that human rights violations are kept in the province of the ordinary
courts. The Constitution of Cape Verde states that military courts “are
responsible for judging crimes which, due to their subject matter, are defined
in law as being essentially military in nature”.®® Article 216 of the
Constitution of El Salvador, as amended in 2000, states that: “Military juris-
diction is established. For the adjudication of purely military offences and
breaches, there shall be special proceedings and tribunals in compliance with
the law. Military jurisdiction, as an extraordinary procedure within the overall
justice system, shall be limited to the trying of purely military offences and
breaches of duty, meaning solely those which are damaging to any strictly
military juridical interest. Members of the Armed Forces on active service
enjoy military privilege as far as purely military offences and breaches are
concerned”.%” The Constitution of Honduras states that “[w]artime jurisdic-
tion is recognized for offences and breaches of a military nature”.®® Under
the Military Criminal Code of 22 January 1906, which is still in force today,
military courts are permitted to try military personnel who are involved in
violating human rights.

66 Article 240 (1) of the Constitution of Cape Verde of 1992. [Spanish original, free
translation.]

67 Spanish original, free translation.

68 Article 90 of the 1982 Constitution. [Spanish original, free translation.]
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Section II
Military Jurisdiction and Domestic Legislation

1. Argentina

History

Like most Latin American countries, when Argentina gained its independence
from Spanish rule in 1810, it continued to enforce colonial military criminal
legislation.! In 1815, 1816 and 1817, Argentinian laws expressly gave force
of law to colonial legislation, as long as it was not incompatible with the new
system of government, by clearly remitting to the authority of the Spanish
sovereign with regard to matters relating to military justice.? In particular, it
is worth mentioning the Spanish military ordinances (ordenanzas) promulgat-
ed by Carlos IIT in 1768, which, with some amendments, remained in force
“in the new country for 85 years, including after the National Constitution of
1853 had been approved”.’ They stayed in force until 1895 when military
criminal and procedural law was first codified. Nevertheless, from very early
on, the emancipating army was provided with regulations for the punishment
of any wrongdoing perpetrated by the troops. These included the Special
Military Ordinances for the Cuyo Army (Ordenanzas Militares Especiales
del Ejército de Cuyo) issued by General San Martin and approved by the
Argentinian Government. They were known for their “severity and roughness
in the punishment of offences”.# Similarly, New Disciplinary Rules for the

1 The Ordinances of Felipe II of 1587, the Ordinances of Felipe IV of 1632, the
Ordinances of Felipe V of 1771, the Military Ordinances of Carlos III of 1768, the
Naval Ordinances of Carlos IV of 1793, the Royal Order of 1800 and the Shipping
Registration Ordinances (Ordenanzas de Matriculas de Mar) of 1802.

2 The Provisional Statute of 1815, the Decree of 12 November 1816 and the Temporary
Regulations of 1817.

3 Eugenio Ratl Zaffaroni and Ricardo Juan Cavallero, Derecho Penal Militar,
Ediciones juridicas Ariel, Buenos Aires, 1980, p.171. [Spanish original, free transla-
tion.]

4 Santiago Mario Sinépoli, Verdnica de la Torre, Natalia Millan, Daniela Borghini and
Verénica Rodriguez Feldman, “Antecedentes histéricos del sistema de justicia militar
argentino”, June 2002, on web page

http://derechomilitar.metropoliglobal.com/artidoc/dermilargentina.htm. [Spanish orig-
inal, free translation.]
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Army and the Squadron (Nuevas Reglas de Disciplina Para el Ejército y la
Escuadra) and Penalties for Military Offences on Land and Sea (Penas para
los Delitos Militares en tierra y agua) were issued by General Belgrano. In
the first few decades of existence of the newly-formed Argentinian nation,
several fruitless attempts were made to draw up and adopt a military criminal
code and so, in 1924, a commission was set up to draft a Code of Military
Justice.

The National Constitution of Argentina had been adopted by the General
Constituent Congress in 1853. This was later amended by the 1860 ad hoc
National Convention and again in 1866 and 1898. The Constitution made no
reference to military jurisdiction. In 1875, a commission was set up to draw
up a Code of Military Justice and in 1881 a draft Naval Code was submitted
to the parliament. On 7 September 1881, President Roca submitted the “Draft
Military Criminal Code” to Congress for its consideration. In 1894 the
“Military Codes for the Army and the Navy”> were adopted. The entry into
force of these Codes meant that the colonial military criminal legislation
ceased to apply once and for all. Nevertheless, as pointed out by Zaffaroni
and Cavallero, the new legislation was “seen as precipitate and premature to
the extent that work immediately began on a replacement”.® And so, at the
end of the 19t century, further new military criminal legislation was adopted
and remained in force until 1951, namely, the Code of Military Justice or
Bustillo Code, named in honour of its author José Maria Bustillo. The latter
was appointed Judge Advocate General for the Army and Navy (Auditor
General de Guerra y Marina), with the rank of Brigadier General (General
de Brigada).’

The Code of Military Justice was not adopted as a single set of provisions: in
January 1898, regulations relating to the organization and jurisdiction of mili-
tary courts (Agreement I) and military criminal procedure (Agreement II)3
were adopted, to be followed in November of the same year by regulations
relating to substantive criminal law (Agreement HI).9 In 1905, several
amendments were introduced as a result of Law N° 4708. The Bustillo Code
distinguished between peacetime and wartime, both for the purposes of how
military courts were to be organized and in terms of jurisdiction, procedures

5 Law N° 3190 of 6 December 1894.

Zaffaroni and Cavallero, op. cit, p.181. [Spanish original, free translation.]

7  Santiago Mario Sinépoli, Verodnica de la Torre, Natalia Millan, Daniela Borghini and
Verénica Rodriguez Feldman, “Antecedentes historicos del sistema de justicia militar
argentino”, June 2002, on web page

http://derechomilitar.metropoliglobal.com/artidoc/dermilargentina.htm.
8  Law N° 3679 of 1898.

9  Law N° 3737 of 1898.

(o))
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and the types of punishment applicable. In this way, the Bustillo Code laid
the foundations for current military criminal jurisdiction in Argentina. During
the first half of the 20t century, several unsuccessful attempts were made to
reform the Bustillo Code. !°

The Bustillo Code remained in force until 1951 when a new Code of Military
Justice!! was issued. The 1951 Code was drafted by the Armed Forces, under
the leadership of the Judge Advocate General for the Armed Forces, Colonel
Oscar Ricardo Sacheri. It is important to point out that the new Code of
Military Justice was adopted in the wake of the substantive reforms made to
the National Constitution in 1949. The 1949 Constitution included a reference
to military courts and so the Code of Military Justice of 1951 states in article
1 that “Military jurisdiction, as established under article 29 of the National
Constitution, is exercised by the military tribunals and authorities determined
by this Code”.12 Following the “Liberating Revolution” ( “Revolucién
Libertadora”) of 1955, the 1949 constitutional reform ceased to apply. In
1956, the new government repealed the 1949 reform and reinstated the
National Constitution of 1853, together with its 1860, 1866 and 1898 amend-
ments. In 1957, the 1853 Constitution was amended once again.!3 Despite the
fact that, when it came back into effect, the 1853 Constitution contained no
specific reference to military courts, the Code of Military Justice of 1951, and
article 1 in particular, remained in force and still applies today, a state of
affairs which remains rather anachronistic.

In about 1974, armed opposition groups became increasingly active in
Argentina. The death squad known as the Alianza Anticomunista Americana
(AAA), American Anti-Communist Alliance, also appeared. On 6 November
that year, the government of Maria Estela Martinez de Per6én decreed a state
of siege.!4 In 1975, the Argentinian Government ordered the launching of a
major military operation in the province of Tucuman.!> A few months later,
the military operation was extended to the whole country.!® It is worth high-
lighting Directive N° 404/75 issued in the course of these operations by the
Commander in Chief of the Army. It stated that since the intervention of the
Armed Forces had been authorized by the country’s executive authority, such

10 1In 1915, 1917, 1923, 1932 and 1946.
11 Law N° 14,029 of 4 July 1951
12 Spanish original, free translation.

13 German J. Bidart Campos, Tratado elemental de derecho constitucional argentino, Ed.
Ediar, Buenos Aires 1992, Vol. I, pp. 115 to 118.

14 Review of the International Commission of Jurists, N° 14, June 1975, p.1.
15 Decree N° 261 of 1975.
16 Decree N° 270 of 1975.
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“operations constitute the carrying out of an act of military service [and]
» 17

consequently, military personnel are subject to military jurisdiction”.
On 24 March 1976, the Argentinian Armed Forces carried out a coup d’état
and a Military Junta, made up of the Commanders in Chief of the Army,
Navy and Air Force, assumed power. The National Congress and the
Provincial Congresses were dissolved and the state of siege which had been
imposed by the previous government was extended. Public freedoms and
judicial guarantees were suppressed and the press was censored. As docu-
mented by the Inter-American Commission on Human Rights!8, extrajudicial
executions, torture, forced disappearances and arbitrary detentions were sys-
tematically carried out. The National Commission on the Disappearance of
Persons (Comision Nacional sobre la Desaparicion de Personas), set up by
the Argentinian Government when democracy was restored in 1983, com-
piled 8,960 cases of forced disappearance and indicated that the true figure
may have been even higher.!® Under the Argentinian military dictatorship,
military criminal jurisdiction underwent an extraordinary process of expan-
sion. Through the use of emergency powers, military courts were given
broad-ranging jurisdiction, especially over civilians.20 In 1976 the first
Military Junta issued a decree that created new offences - some of which
criminalized use of the right to strike, increased the penalties for others and
granted jurisdiction to the military courts.2! The use of military courts to try
civilians in times of public disorder or emergency was repeatedly endorsed
by the Argentinian Supreme Court.22

With the return to institutional normality which began at the end of 1983, the
question arose of whether or not members of the military reponsible for the
gross human rights violations committed under the dictatorship should be
brought to trial. Shortly before leaving power, the de facto military govern-
ment had issued a Self-Amnesty Law (Ley de autoamnistia)® but it was set

17  Spanish original, free translation.

18 Report on the Situation of Human Rights in Argentina, document OEA/Ser.L/V/11.49,
doc. 19, 11 April 1980, and Annual Report of the Inter-American Commission on
Human Rights. 1981-1982, document OEA/Ser.L/V/I1.57, doc. 6 rev.1, 20 September
1982.

19 Nunca Mais - Informe de la Comisién Nacional sobre la Desaparicién de Personas
Editorial Universitaria de Buenos Aires, Argentina, 1984, p.479.

20 Carlos H. Cerda, “Evolution actuelle de la justice militaire en Argentine”, in L’évo-
lution actuelle de la justice militaire - Huitieme Congres international, Ankara 1979,
Recueils de la Société Internationale de Droit Pénal Militaire et de Droit de la Guerre,
Tom. VIII, Vol. 11, p. 576.

21 Revista de la Comisién Internacional de Juristas, N° 116-17, June - December 1976,
p.6.

22 Bidart Campos, op. cit., p.462.

23 Law N° 22,924 of 22 September 1983.
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aside by the National Congress.2* The new civilian government ordered the
former Commanders of the first three Military Juntas to be subjected to a
summary trial (juicio sumario) by the Supreme Armed Forces Council
(Consejo Supremo de las Fuerzas Armadas), the senior court within the mili-
tary justice system.25 In 1984, Law N° 23,049, which amended several arti-
cles of the Code of Military Justice, was issued. This reform stipulated that
any offences committed by the Armed Forces and police and state security
personnel between 24 March 1976 and 26 September 1983 were to come
under the jurisdiction of the Supreme Armed Forces Council and to be dealt
with by means of the summary procedure applicable in peacetime.
Nevertheless, the Supreme Armed Forces Council refused to try its peers.20
The Federal Chamber (Cdmara Federal) took over responsibility for trying
the former Commanders of the Military Juntas. On 9 December 1985, the
Federal Chamber sentenced four of the nine former Commanders on some of
the charges laid against them by the Public Prosecutor’s Office (Fiscalia).
The verdict, which was challenged by the prosecution, was confirmed by the
Supreme Court of Justice on 30 December 1986.

Under pressure from the Armed Forces, the “Full Stop” Law (“Ley de Punto
Final”) was passed.2’ Later, following the military uprising by the so-called
“carapintadas” (“painted faces”), the “Due Obedience” Law (“Ley de
Obediencia Debida”) was passed.?® Both laws granted a general amnesty to
members of the military and state security bodies for human rights violations
committed under the dictatorship. In 1989 and 1990, President Carlos Menem
pardoned over one hundred members of the military - including the former
Commanders of the Military Juntas - who had not benefitted from either of
the two amnesty laws.2? On 25 March 1998, the “Full Stop” and “Due
Obedience” Laws were repealed as a result of Law N° 24,952. The reference
to them being null and void which had appeared in the original draft was
removed, giving rise to the interpretation that it was only possible for legal
proceedings to be re-opened for humanitarian purposes (in order to clarify the
fate and whereabouts of the disappeared) but not in order to prosecute the
crimes which had been committed. Neverthless, in March 2001, the Fourth
National Court for Criminal and Correctional Matters (Juzgado Nacional en
lo Criminal y Correccional Federal Nro. 4) declared the “Full Stop” and

24 Law N° 23,040 of 1983.

25 Decree N° 158 of 1993.

26 Resolution of the Supreme Armed Forces Council dated 25 September 1984.
27 Law N°23,492 of 12 December 1986.

28 Law N° 23,521 of 4 June 1987.

29 Decrees Nos. 1002 and 1004 of 7 October 1989 and Decrees Nos. 2741 and 2743 of
30 December 1990.
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“Due Obedience” Laws to be null and void.3? In a momentous ruling at the
end of 2001, the National Chamber for Federal Criminal and Correctional
Matters (Cdmara Nacional en lo Criminal y Correccional Federal) con-
firmed the decision of the Fourth National Court.

In 1994, a new Constitution was adopted. Like the previous one, it contains
no specific reference to military jurisdiction. However, it is important to note
that article 75 (22) of the new Constitution gives several human rights treaties
“higher ranking than the laws”.3! Although the Inter-American Convention
on Forced Disappearance of Persons was not originally among the treaties
listed in the Constitution, it was later added.3? It is worth recalling that article
IX of the Convention says that following: “Persons alleged to be responsible
for the acts constituting the offence of forced disappearance of persons may
be tried only in the competent jurisdictions of ordinary law in each state, to
the exclusion of all other special jurisdictions, particularly military jurisdic-
tions. The acts constituting forced disappearance shall not be deemed to have
been committed in the course of military duties”. Nevertheless, the new
Constitution did not lead to a restructuring of the military justice system and
the 1951 Code of Military Justice remained in force.

The current situation

Argentinian military criminal legislation consists of the 1951 Code of
Military Justice together with subsequent amendments and additions.3?

The military courts are answerable to the executive and, in particular, the
Ministry of National Defence. All members of military courts are members of
the Armed Forces. The different bodies within the military court system, such
as the Supreme Armed Forces Council, the permanent courts martial, the
Office of the Judge Advocate and the Office of the Armed Forces Attorney-
General (Fiscalia General de las Fuerzas Armadas) form part of the Ministry
of Defence.’* The Code of Military Justice authorizes “military personnel
from the general services or their equivalent” and retired members of the
military to hold posts within the military justice system.’> Employees of

30 Judgment dated 6 March 2001, case N° 8686/2000, entitled “Simén, Julio, Del Cerro,
Juan - abduction of 10-year-old juveniles”.

31 1994 Constitution, article 75 (22). [Spanish original, free translation.]
32 Law 24,556 of 18 October 1995.

33 National Decree 32,535 of 1947, Decree Law 6,746 of 1963, Law 23,049 of 1984,
Law 22,971, National Decree 531 of 1987 and National Decree 712 of 1989.

34 See the web page of the Ministry of Defence:
http://www.mindef.gov.ar/Principal.htm

35 Article 7 of the Code of Military Justice. [Spanish original, free translation.]
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the military justice secretariat are members of the military. Their rank and
grade varies according to which court they are attached.

For the purposes of the structure of military criminal jurisdiction, the Code of
Military Justice distinguishes between peacetime and wartime. In peacetime,
military jurisdiction is exercised by the Supreme Armed Forces Council, the
permanent courts martial, special courts and military examining magistrates
(jueces de instruccion).

The Supreme Armed Forces Council has nine members who are appointed by
the President of the Republic for a six-year period. Six of them must be from
combatant or commando corps and hold the rank of general or its equivalent,
with two being from the army, two from the navy and two from the air force.
The other three must be lawyers from the various judge advocate corps
attached to each branch of the armed services. The Council is presided by the
officer who is highest in rank and the longest serving. There is a specific pro-
vision stipulating that it is accountable to the Ministry of National Defence.3¢
It is the appellate court for cases within the military justice system as well as
the trial court, from which there is no right of appeal, for senior officers,
lawyers on the Supreme Council, members of courts martial and lawyers
working within the military justice system. It is also responsible for settling
any conflicts of jurisdiction which may arise within the military justice sys-
tem.

There are two types of permanent courts martial: one for commanders and
junior officers and one for non-commissioned officers and the rank and file.
Depending on whether they have jurisdiction over one or more branches of
the armed services, they are answerable to the Commander of the service in
question or the Ministry of National Defence. The panel for permanent courts
martial dealing with commanders and junior officers consists of a major gen-
eral (general de division) or brigadier general (general de brigada), who pre-
sides over it, and six other officers with the rank of colonel. All must be
officers from combatant or commando corps. The panels for courts martial
dealing with noncommissioned officers and the rank and file are made up of
officers from the combatant or commando corps. Each one must be presided
by a colonel or lieutenant colonel and consist of six other officers with the
rank of lieutenant colonel or major. The presidents and members of these
types of courts are appointed by the President of the Republic for a four-year
period. Courts martial are the trial courts or courts of first instance within the
military system.

36 Article 16 of the Code of Military Justice.
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Special peacetime courts (tribunales especiales en tiempo de paz) can be
instituted on the orders of the President of the Republic for troops who are on
manoeuvres outside of their base or abroad. They are governed by the same
rules as the permanent courts martial in peacetime.

The military examining magistrates are members of the military who have
been appointed to the post by the President of the Republic. The rank
required depends on the rank of the accused since the examining magistrate
cannot be lower in rank than the latter.

In wartime, it is possible for military peacetime courts to carry on operating
at the same time as military wartime courts. In wartime, military criminal
jurisdiction is exercised by the commanders in chief; the commanding offi-
cers of each force, if they are operating independently or are incommunicado;
special courts martial; and the armed forces police superintendents (comisar-
ios de policia).

The special courts martial are not permanent bodies. They consist of a presi-
dent and four or six members, depending on the circumstances. The presi-
dent, prosecutor, judge advocate and clerk of each court are appointed by the
relevant military commander from among the troops under his command.
There are three kinds of special courts martial, depending on the rank of the
accused (one for superior commissioned officers and commanders, one for
lower-ranking commissioned officers and one for noncommissioned officers
and the rank and file). Members of the courts martial must be officers of a
rank not lower than that of the accused and the one with the highest rank and
longest period of service is responsible for presiding.

Armed forces police superintendents are appointed by the commanders in
chief of the army in the field or the officers in charge of divisions, corps or
units of the armed forces that are operating independently.

The prosecutorial function (Ministerio Fiscal) is discharged by the Armed
Forces Attorney-General in the case of the Supreme Armed Forces Council
and by military prosecutors in the case of courts martial. The Armed Forces
Attorney-General and other military prosecutors are appointed by the
President of the Republic. The Attorney-General is accountable to the
Ministry of National Defence. The prosecutors acting before permanent
courts martial are military officers of the same rank as the members of the
court in question. The Office of the Armed Forces Attorney-General is
responsible for bringing legal action, is a party to all military criminal pro-
ceedings and is entitled to appeal. In wartime, the prosecutorial role is dis-
charged by ad hoc prosecutors.
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The Permanent Judge Advocate’s Office (Auditoria Permanente de Guerra)
is made up of a Judge Advocate General, who serves all branches of the
armed services, various judge advocates who are assigned to courts martial
and those who are attached to the high command of the different armed forces
corps and units. The Judge Advocate General and the judge advocates
assigned to permanent courts martial are appointed by the President of the
Republic. In principle, but with some exceptions, the judge advocates come
from the armed forces. The Judge Advocate General of the Armed Forces,
who has the same rank, rights and privileges as the lawyer members (vocales
letrados) and the Attorney-General, is answerable to the Ministry of National
Defence. It is the responsibility of the Permanent Judge Advocate’s Office to
oversee the legality of investigating procedures and trials within the military
justice system, to advise examining magistrates and trial judges and to assist
military courts in drafting judgments. In wartime, the judge advocate function
is exercised by field judge advocates or ad hoc judge advocates.

As far as the jurisdiction of military courts is concerned, the Code of Military
Justice distinguishes between peacetime and wartime. However, military
courts essentially have jurisdiction ratione personae at all times over any
offences committed by “enlisted men” (los “alistados”) in the armed services
(this includes those on active service as well as, in some circumstances, those
in retirement), those doing compulsory military service, students in military
institutions and colleges and retired members of the military, when in uniform
or undertaking operational work.

In peacetime, military courts are responsible for trying “essentially military
offences and breaches, these being deemed to be all infractions which, due to
the fact that they may affect the existence of the military institution, are
exclusively established and punishable under military law”.3” Members of the
National Gendarmerie (Gendarmeria Nacional) are treated as members of the
military for the purposes of military criminal jurisdiction.

In wartime, military courts are responsible for trying the following offences:
those directly affecting the rights and interests of the State or of individuals, if
they are committed by members of the military or military employees in the
line of duty or in places which are under the exclusive authority of the mili-
tary; those committed by members of the military in the course of carrying
out a duty they have been ordered to undertake by their superior officers or at
the request of the civilian authorities or when coming to the aid of the latter;
and those committed by retired members of the military or civilians, as speci-
fied in the Code of Military Justice or in special laws. From the ratione per-
sonae perspective, in wartime military tribunals have jurisdiction over the

37 Article 108 of the Code of Military Justice. [Spanish original, free translation.]
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following people: employees and operatives who do not have military status
and have not been incorporated into the military but who are supplying ser-
vices to military establishments or military facilities and who commit any
offence in such places or in connection with their work; prisoners of war;
civilians who are accompanying troops; and civilians who commit certain
offences laid down in the Code of Military Justice in areas where military
operations or war are taking place. Any citizens, employees or workers from
official or private establishments which have been militarized by the execu-
tive during a state of war or in the event of “imminent danger” of war are also
subject to military criminal jurisdiction.?8 In addition, military criminal juris-
diction in wartime can be extended to cover other offences and civilians by
means of military edicts (bandos militares) issued by military commanders.

The Code of Military Justice defines a military offence as “any breach of mil-
itary duty which is punishable under the code or other military laws and
which is not classed as a breach of discipline, as well as any act made punish-
able as a result of edicts issued by the military authorities authorized to do so
in wartime”.32 A broad range of infractions are listed in the Code: offences
against the loyalty of the Nation,*0 offences against the authorities and con-
stitutional order,*! offences against discipline,*? “political or subversive
activities”,*3 typically military offences** and ordinary criminal offences
which have been ‘militarized’,*> and other ordinary criminal offences.*0 The
Code also allows for ordinary criminal offences committed in the line of duty
to be subject to military jurisdiction. Article 878 defines a service-related act
(acto de servicio) as: “anything concerning or connected with the specific
duties incumbent on each member of the military as a result of belonging to
the armed forces”.#” As well as this broad, generic definition, the Code class-

38 Article 873 of the Code of Military Justice.

39  Article 508 of the Code of Military Justice. [Spanish original, free translation.]

40 Articles 621 to 641 of the Code of Military Justice. The following, among others, are
classed as offences in this chapter: treason, incitement to commit hostile acts, and
espionage or the revelation of national defence secrets.

41 Articles 642 to 655 of the Code of Military Justice. Among other offences, this chap-
ter includes rebellion.

42 Articles 656 to 701, such as assaulting a superior, disrespect, insubordination, and
insulting the sentinel.

43 Articles 700 to 702 of the Code of Military Justice. [Spanish original, free transla-
tion.]

44 Articles 708 to 757 of the Code of Military Justice, such as desertion, offences against
the service, abandonment of service and abandonment of one’s post or quarters.

45 Offences against property, perverting the course of justice, denial or obstruction of
justice, bribery, administrative fraud or embezzlement.

46  Articles 870 to 871 of the Code of Military Justice. This chapter includes robbery and
larceny.

47 Article 878 of the Code of Military Justice. [Spanish original, free translation.]
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es any act carried out when undertaking duties related to combat, security (for
example, standing guard, manning checkpoints and going out on patrol),
operating equipment, undergoing instruction (for example, going on exercises
and4§nan0euvres and attending academies) or training as a service-related
act.

For peacetime the Code of Military Justice provides for an ordinary proce-
dure, a procedure for special courts martial and a summary trial (juicio
sumario). The power to order an investigation lies with the military comman-
ders. In the ordinary procedure, once the investigative stage (fase sumarial),
for which the military examining magistrate is responsible, has been complet-
ed and if the case has not been dismissed at that stage, charges are laid against
the accused by the military prosecutor at a permanent court martial. After
hearings have taken place, the court reaches its verdict and specifies what
forms of appeal are available. In the case of special courts martial, the Code
establishes another shorter procedure. The summary trial in peacetime can be
used “when it is necessary to punish an offence immediately in order to keep
up the morale, discipline and military spirit of the armed forces and when
serious offences, such as treason, revolt, mutiny, looting, assault on a superi-
or, an attack on the guard or the murder of a sentinel, are involved”.*° For
some kinds of offences, the verdicts reached by military courts can be
appealed before the Federal Chamber of Appeal (Cdmara Federal de
Apelaciones) with territorial jurisdiction over the place where the act that
gave rise to the proceedings was carried out. The competent court in the case
of other types of appeal is the Supreme Armed Forces Council. For wartime,
an extraordinary procedure with similar features to the summary trial is estab-
lished in the Code of Military Justice. Verdicts reached as a result of summa-
ry trials, whether in peacetime or wartime, can only be appealed before the
Supreme Armed Forces Council.

The counsel for the defence in military courts must always be an officer on
active service or in retirement. Retired officers who act as defence counsel
are, for those purposes, subject to the Armed Forces disciplinary system.

Law No. 23,049 of 1984, which amended several features of the Code of
Military Justice, was introduced specifically to regulate the involvement of
the “individual victim” (“particular damnificado”) in military criminal pro-
ceedings. Nevertheless, such involvement is limited since it is confined to
indicating measures of proof, requesting notification of the verdict and
appealing against it. The involvement of the successors (causahabientes) of
the victims in proceedings is also limited in that it is only possible in the case

48  Article 879 of the Code of Military Justice.
49 Code of Military Justice. [Spanish original, free translation.]
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of murder or “unlawful imprisonment which has not come to an end” (“pri-
vacion ilegitima de libertad no concluida”).>° The legal status and powers
granted to the victim and his or her successors in military criminal proceed-
ings cannot be said to compare to those available to someone wishing to
bring a civil action for damages (parte civil) in the ordinary courts.

2. Austria

The Military Criminal Code of 1855 governed military criminal jurisdiction
until the beginning of the 20t century. The Code included both typically mil-
itary offences and ordinary offences which had been ‘militarized’ as well as
“any provision of a penal nature concerning military personnel”.>! It is
important to point out that in 1862 the Personal Liberty Law, which was later
incorporated into the 1867 Basic Law on the General Rights of Nationals,
was passed, article 1 of which stated that no one could be removed from his
or her competent or ‘natural’ judge. After the First World War, significant
changes were made to military criminal jurisdiction. In 1920, the ordinary
Code of Criminal Procedure was passed. This stipulated that in peacetime
members of the army were subject to ordinary criminal jurisdiction. The ordi-
nary procedural code only provided for military criminal jurisdiction in the
case of war, adding that it should be governed by a new military criminal
code which was not in fact promulgated until 1970.

In 1929 the Austrian Constitution was adopted and remains in force today
with some amendments. Article 84 only allowed for military courts in
wartime and abolished them in peacetime. In 1945, the ordinary Criminal
Code™2, which incorporated military offences into its list of offences under
the heading of “Special Provisions for the Military”, was introduced. Under
it, typical military offences3 and some ‘militarized” ordinary offences>* were
classed as “professional offences” which were only applicable to members of
the Armed Forces.>?

50 Article 100 bis of the Code of Military Justice. [Spanish original, free translation.]

51 Oskar Zlamala, “Les infractions militaires”, in Recueils de la Société Internationale
de Droit Pénal Militaire et de Droit de la Guerre, IV_Congres International, Madrid 9-
12 Mai 1967. Les Délits Militaires, Strasbourg, 1969, p.171. [French original, free
translation].

52 Law of 3 November 1945.

53 For example, the offences of insubordination (art. 548 and following), mutiny, attack-
ing or insulting a sentinel (art. 575 and following), desertion (art. 583), etc...

54 For example, some types of larceny.

55 Oskar Zlamala, op. cit., p.171.
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A new Military Criminal Code was issued in 1970 and was later amended on
several occasions, particularly in 1974. However, it is still based on the prin-
ciple that military criminal jurisdiction does not exist in peacetime.

3. Belgium

History

With the creation of the Kingdom of Belgium in 1831, the Constitution of the
new sovereign state, which is still in force today, was adopted.>® The Belgian
Constitution made provision for military courts but left it to the legislators to
determine how they should be organized and what powers they should
have.’7 According to article 105, title III, chapter III, concerning “The
Judiciary”, “[s]pecific laws cover the organization of military courts, their
attributions, the rights and the obligations of the members of these courts, in
addition to the duration of their assignments”. Although the Constitution was
amended in 1994, no substantial changes were made to the regulations gov-
erning military courts. In the amended version of the Constitution, the provi-
sions relating to military jurisdiction were moved to article 157, chapter VI,
concerning “The Judiciary”, but the content remained the same.

The Procedural Code for the Land Army, which had been adopted in 1814,
and the Military Criminal Code of 1815 remained in force in the newly-estab-
lished Kingdom of Belgium. Under the military criminal legislation of 1814
and 1815, the jurisdiction ratione materiae and ratione personae of military
courts was confined to any offence (military or ordinary) committed by a sol-
dier while on active service, including while on leave, offences against supe-
riors committed by retired soldiers within 18 months of the date of their
retirement, certain offences committed by civilians working for the Army and
offences committed by civilians accompanying troops in wartime.?3

But it was at the end of the 19" century that the military criminal legislation
which is still in force today, albeit with many amendments, was introduced.
The Code of Military Justice was promulgated in 1870 and the Code of
Military Criminal Procedure in 1899. The two Codes were strongly inspired
by the military criminal legislation of 1814 and 1815. The Code of Military
Justice has undergone many changes, one of the most important being the

56 The exact date of the Constitution is 7 February 1831.

57 Jacques Maes, “La Justice Militaire et ’opinion publique belges”, in Revue de droit
militaire et de droit de la guerre, XIX-3-4, Brussels 1980, p.367.

58 Jacques Maes, op.cit., p.368.



182 Military Jurisdiction and International Law

reform introduced as a result of the Law of 24 July 1923.%9 It is also worth
mentioning that, as a result of an 1899 law, it became possible to join a civil
action for damages to proceedings before military courts, something which
prior to that had been forbidden under military criminal procedure. Several
further changes were made to military criminal legislation between the two
World Wars.

The development of military justice in Belgium is notable for the way in
which its powers were extended. As Jacques Maes points out, “from 1831,
the number of citizens who were totally or partially removed from the juris-
diction of the ordinary criminal courts and subjected to the military courts
gradually increased”.%0 Nevertheless, between 1836 and 1978, several initia-
tives were presented to parliament in an attempt to restrict the jurisdiction of
military courts or simply calling for their total abolition. None were success-
ful.®! Although in 1958 the authority to try offences committed by soldiers
while on indefinite leave was removed from military courts, this limitation on
the jurisdiction of military courts seems to have been merely an exception.
Among the parliamentary initiatives to restrict military jurisdiction, it is
worth mentioning the one introduced in 1972 by Senator Bouwens who, for
the first time, raised the issue of the ‘corporativist philosophy’ of military jus-
tice.

In 1991, the statute governing the National Gendarmerie of Belgium was
amended to allow the corps to be demilitarized.®? In a law dated 24 July
1992, it was determined that military criminal legislation would no longer
apply to members of that institution.

In 1992, several provisions of the 1870 Military Criminal Code were
repealed. In 1996, changes were made to the system of punishment used by
the military justice system and the death penalty was abolished for military
offences, including in wartime.®? Lastly, it is important to point out that since
1999 there have been several parliamentary initiatives seeking to abolish mil-
itary justice in peacetime. Some have also called for it to be abolished in
wartime. The initiatives currently on the table propose amendments to article
157 of the Constitution which deals with military courts.%4

59 Francisco Jiménez y Jiménez, Introduccion al derecho penal militar, Ed. Civitas,
Madrid, 1987, p.119.

60 Jacques Maes, op. cit., p.370 [French original, free translation.]

61 In 1836, 1853, 1989, 1923, 1947, 1972, 1973, 1974, 1977 and 1978.
62 Law dated 18 July 1991.

63 Law dated 10 July 1996.

64 Bill N° 1491-99/00 and proposal dated 23 June 2000 by Members of Parliament
Vanhoutte, Tahaoui, Dardenne and Minne.




Part I1. Section II. Military Jurisdiction and Domestic Legislation 183

The current situation

Belgian military criminal legislation consists of many different sets of regula-
tions: the Military Criminal Code of 1815,95 the Code of Military Justice of
1870, the Code of Military Criminal Procedure of 1899, the ordinary
Criminal Code of 1867 and many supplementary laws and amendments.

The Belgian military court system consists of courts martial and the Military
Court. The Cour de Cassation, the highest court within the civilian justice
system, provides the third level of jurisdiction for military matters. Military
Judicial Commissions and the Office of the Military Judge Advocate General
complete the military justice system.

In peacetime, there are two types of court martial: permanent ones and field
courts martial which accompany troops stationed or operating outside of
Belgian territory. Each permanent court martial is made up of a superior offi-
cer, who acts as president, a civilian magistrate and three officers who must
be no lower in rank than the accused. Courts- martial are courts of first
instance and are responsible for trying members of the Armed Forces up to
the rank of captain. In wartime, the King can authorize field courts martial to
be set up, both on Belgian territory and abroad. Such courts are attached to
each of the main armed services.

The Military Court constitutes the second level of jurisdiction. It is presided
by a professional military judge and also consists of an officer with the rank
of general and three superior officers. The Military Court acts as a court of
appeal. Nevertheless, depending on the rank of the accused, it is also the court
of original jurisdiction for offences involving generals and superior officers
and its decisions in such cases are unappealable.

The Office of the Military Judge Advocate General is a hierarchical body
made up of professional military judges. It has three main functions: it is the
representative of the Public Prosecutor’s Office (Ministére Publique), it is
responsible for the Judicial Police and it carries out military criminal investi-
gations. On behalf of the Public Prosecutor’s Office, the Office of the
Military Judge Advocate General brings charges before the military courts
and must ensure that all decisions and verdicts issued by the latter are proper-
ly enforced. Its director is the Judge Advocate General. Military judge advo-
cates act before courts martial and the Judge Advocate General acts before
the Military Court.

The Military Judicial Commissions are responsible for the investigative stage
of military criminal proceedings. They are attached to each court martial and

65 Although only articles 8, 10, 11, 12 and 13 of this Code are still in force.
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the Military Court. At the level of courts martial, each Military Judicial
Commission consists of a military judge advocate, who acts as president, and
two armed forces officers with the rank of captain and lieutenant. In the case
of the Military Court, the Commission is made up of the Judge Advocate
General and two officers whose rank is no lower than that of the accused. In
the case of conduct which simultaneously constitutes a minor criminal offence
and a breach of discipline, the Commissions can refer the case to the military
commander of the accused so that he can exercise his disciplinary powers.

From the point of view of composition, three types of official exercise juris-
dictional functions on the Commissions: professional military judges, civilian
judges and officers from the armed services. Professional military judges must
have a law degree and must be lawyers by profession or have held a post with-
in the judiciary. They are appointed for life by the King and are answerable to
the Ministry of Justice. However, they wear uniform and are due the same
respect as military officers in the same post. Military judges belong to the
judge advocate corps which is headed by the Judge Advocate General. The
President of the Military Court and the military judge advocates are military
judges. Civilian judges can, in certain circumstances and on a temporary basis,
perform duties within the military justice system. They are appointed by the
King and, in exceptional cases, by the commander of the military unit to
which the court martial on which they are going to sit is attached. Armed
forces officers who sit on courts martial or in the Military Court retain their
military status while they are performing their legal functions.

In both peacetime and wartime, the Belgian military criminal courts try any
criminal infraction committed by members of the military, be it a military
offence or an ordinary offence, even when it is not service-related. Therefore,
from the point of view of jurisdiction ratione personae and as far as members
of the military are concerned, military courts have extensive jurisdiction,
encompassing any ordinary or military criminal offence. However, there are a
few exceptions to this general principle. Some offences, such as tax viola-
tions and breaches of the hunting and fishing regulations, etc., even though
committed by military personnel, do not fall to the jurisdiction of military
courts. The military courts also try offences committed by civilians who are
working for the armed forces and officials who have parity of status with
armed forces officers. Military jurisdiction also applies to military personnel
on leave for a limited period and some categories of civilians who have a
specific link with the Army.¢ In addition, in wartime, the jurisdiction of the

66 Elens, J.F., “L’évolution actuelle de la justice militaire en Belgique”, in L’évolution
actuelle de la justice militaire - Huitieme Congres international, Ankara 1979
Recueils de la Société Internationale de Droit Pénal Militaire et de Droit de la Guerre,
Tom. VIII, Vol. I, p. 617.
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military courts extends to prisoners of war, foreigners who have taken refuge
in Belgium, journalists and war correspondents who have been authorized to
accompany military operations, the perpetrators of and accessories to
offences against State security or espionage, whether those concerned are
members of the military or civilians. In wartime, the military courts also try
any offence committed - whether by members of the military or civilians - on
territory under their jurisdiction where no ordinary criminal courts are in
operation.

Military courts also have the power to exercise extraterritorial jurisdiction (in
this case universal) with regard to grave breaches of the 1949 Geneva
Conventions and the two Additional Protocols of 1977.57 In wartime, within
Belgium itself, the military courts have sole jurisdiction in such cases.

From the point of view of procedure, the military courts are governed by the
1899 Code of Military Criminal Procedure and its supplementary provisions.
The Cour de Cassation has stated on several occasions that, as far as proce-
dures are concerned, the military courts are governed by special laws and that
the regulations followed in the ordinary criminal courts are not applicable,
except where specifically provided by law.%8

Lastly, it should be pointed out that victims and their successors can seek
damages within the context of military criminal proceedings. However, their
ability to do so depends on whether a criminal action has been brought, some-
thing for which the Office of the Judge Advocate General has sole responsi-
bility. If this does not occur, the victims and their successors are unable to
obtain compensation through the military courts.

4. Cameroon

Once independence had been proclaimed, Cameroon adopted its first
Constitution on 4 March 1960. It contained no specific provisions on military
criminal jurisdiction or any type of special jurisdiction for members of the
armed forces. However, at the end of 1959, military criminal jurisdiction had

67 Law dated 16 June 1993 on the penalties applicable to grave breaches of the Geneva
Conventions of 12 August 1949 and Protocols I and II of 8 June 1977 additional to
those Conventions (article 9). Although this law was amended in 1999, the jurisdic-
tion of the military courts was not affected.

68 Judgment of 6 January 1966, Cour de Cassation, French Section, Second Chamber;
Judgment of 15 February 1975, Cour de Cassation, French Section, Second Chamber;
Judgment of 5 June 1998, Cour de Cassation, French Section, Second Chamber, File
N° P980094 F.
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been introduced.®® The ordinance under which military criminal jurisdiction
was established referred back to the French Code of Military Justice of 1928,
which by that time had been repealed.”?

The 1972 Ordinance

In 1972, a new Constitution was promulgated and, with some amendments’!,
it is still in force today. The Constitution contained no clauses specifically
relating to the question of military criminal jurisdiction or any type of special
jurisdiction for members of the armed forces. That same year changes were
made to the system of military criminal jurisdiction. Ordinance 72/5 of
August 1972, concerning the organization of military justice, which was later
amended by Ordinance N° 74/4 of July 1974, was to form the basis in law for
the new system. According to the new legislation, military criminal jurisdic-
tion was to be exercised by a single court, the Military Tribunal. One of the
main features of the form of military criminal jurisdiction established under
Ordinance 72/5 was its total subjugation to the executive. The Military
Tribunal and the Military Prosecutor’s Office were attached to the Ministry
responsible for the Armed Forces which had broad powers with regard to mil-
itary jurisdiction.

The composition of the Military Tribunal varied depending on whether it was
peacetime or wartime and/or a state of emergency was in force. In peacetime,
the Military Tribunal consisted of a president and one or more vice-presidents
and two advisers. The president and vice-presidents had to be members of the
military or judges from the judiciary. The advisers could be commissioned
officers or noncommissioned officers from the armed forces or judges from
the judiciary. In all cases, one of the two assessors had to be a member of the
military. In practice, all were from the military. One or more military examin-
ing magistrates were attached to the Military Tribunal. In wartime or in the
event of a state of emergency, the Military Tribunal consisted of officers
from the armed forces, with the highest-ranking officer acting as president. In
all cases, whether in peacetime, wartime or under a state of emergency, the
rank held by the members of the Military Tribunal had to be the same as, or
higher than, that of the defendant.

69 Ordinance of 31 December 1959. Successive amendments were made to it in 1961,
1963 and 1964.

70 Francisco Jiménez y Jiménez, Introduccién al derecho penal militar, Ed. Civitas,
Madrid, 1987, p.15.

71 In 1996, Law N° 96-06 of 18 January introduced some amendments into the 1972
Constitution.
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The prosecutorial function in military courts was fulfilled by the Commissaire
de Gouvernement, a senior civilian justice official, who could be assisted by
one or more alternates who could be either armed forces officers or civilian or
military judges. Nevertheless, it should be pointed out that, rather than being
responsible for bringing criminal actions, the military prosecutor could only
really encourage such action to be taken. It was the Minister for the Armed
Forces who had responsibility for bringing criminal actions. He had broad
decision-making powers with regard to whether a specific unlawful act war-
ranted the opening of criminal proceedings or whether it should be treated as
a disciplinary matter. This meant that conduct which in fact constituted a
criminal offence could be punished by the Minister for the Armed Forces as a
disciplinary matter, thereby ruling out the possibility of criminal
prosecution.”2

There were differences in the jurisdiction ratione materiae and ratione per-
sonae of the Military Tribunal depending on whether it was peacetime or
wartime and/or whether a state of emergency was in force. In peacetime, the
Military Tribunal had jurisdiction to try offences specified in the Code of
Military Justice that were committed by members of the military or persons
treated as such; civilians who were jointly responsible for, or accessories to,
an offence committed by a member of the military or a person treated as such
in a military installation or in the line of duty; and political offences con-
tained in the ordinary Criminal Code and breaches of the laws on armaments,
regardless of whether the perpetrator was a member of the military, a person
treated as a member of the military or a civilian. The jurisdiction of the
Military Tribunal could also be extended on the orders of the Minister for the
Armed Forces to include other offences such as murder, bodily harm and
armed robbery. In wartime or under a total or partial state of emergency, the
Military Tribunal had the authority to try any criminal offence, whether mili-
tary or ordinary, committed by a member of the military or person treated as
such, whether in the line of duty or not. In wartime or under a state of emer-
gency, the Military Tribunal was given broad jurisdiction to try civilians for
various types of offence.

It is important to point out that, for the purposes of military criminal jurisdic-
tion, members of the military and persons treated as such included members
of the armed forces, civilians working for the armed forces and members of
the National Gendarmerie.

72 M. Ndeby Pondy, “Evolution actuelle de la Justice Militaire au Cameroun”, in
L’évolution actuelle de la justice militaire - Huiticme Congres international, Ankara
1979, Recueils de la Société Internationale de Droit Pénal Militaire et de Droit de la
Guerre, Tom. VIII, Vol. II, p.637.
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At first, the principle of two-tier jurisdiction did not exist within the military
justice system and the Military Tribunal was the court of first and sole
instance for all matters. Nevertheless, appeals against some judgments hand-
ed down by the Military Tribunal could be referred to the Military Division
of the Court of Appeal. However, this possibility existed on paper rather than
in practice. Military criminal law itself ruled that there could be no appeal of
any kind against verdicts in the case of offences against state security, “sub-
version” or breaches of the legislation on the possession of weapons. Several
other laws which gave the Military Tribunal the power to try certain offences
also expressly stated that it was not possible to appeal on any grounds against
the verdicts handed down in such cases.

Conflicts of jurisdiction between the ordinary courts and the Military
Tribunal were settled by the Supreme Court.” Nevertheless, the Military
Tribunal had sole responsibility for trying members of the military.
Furthermore, in the event that criminal action was brought simultaneously in
the ordinary courts and the Military Tribunal, the jurisdiction of the latter
took precedence.’*

As far as the rights of the victims and their successors were concerned, they
could only join an action for damages to military criminal proceedings in the
case of offences committed in peacetime, as long as they had not been com-
mitted in “emergency zones”. In wartime or under a state of emergency or in
the case of offences committed in an “emergency zone”, there was no possi-
bility for them to introduce an action for damages into the proceedings. In
such circumstances, the victims or their successors could seek compensation
through the ordinary courts once the Military Tribunal had reached its ver-
dict.

The 1983 Reform

In 1983, the military court system underwent reform so that it no longer con-
sisted of a single body, the Military Tribunal. In Yaoundé, the capital of
Cameroon, a military court (the Yaoundé Military Tribunal) was set up with
jurisdiction over the whole country and several other military courts with spe-
cific territorial jurisdiction were established: the Buea Military Tribunal, with
jurisdiction over the south-western province’>, the Bafoussam Military
Tribunal, with jurisdiction over the western and north-western provinces76,

73 Ordinance N° 72/6 of 26 August 1972, later amended through Laws N° 75/16 of 8
December 1975, N° 76/28 of 14 December 1976 and N° 89/018 of 28 July 1989.

74 M. Ndeby Pondy, op. cit., pp. 642 and 643.
75 Decree N° 76-468 of 3 October 1983.
76 Decree N° 76-468 of 3 October 1983.
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and the Garoua Military Tribunal, with jurisdiction over the northern and
extreme northern provinces and the province of Adamaoua.”’ There was also
the Douala Military Tribunal, whose jurisdiction covered the coastal province
and which had already existed since 1976.7% In 1984, the Yaoundé Military
Tribunal was given special jurisdiction over the central, southern and eastern
provinces.”® Otherwise, the 1983 reforms did not affect the substantive or
procedural norms that applied to military justice. In terms of powers and pro-
cedures, the military courts continued to be governed by the provisions of
Ordinance 72/5 and the Code of Military Justice.

The 1990 Reform

In 1990, the political system began to undergo an important reform process.
Many laws and restrictions on public liberties were abolished or amended and
changes were made to the legal system. A multiparty system was introduced
and political life became more liberalized.8? This reform process culminated
in 1996 when numerous amendments were made to the 1972 Constitution.3!
Among other things, more human rights were recognized and several changes
were made to the provisions concerning the justice system. The revised
Constitution did not contain any specific provisions on military jurisdiction.

The 1990 reforms included changes to military criminal legislation. For
example, Law N° 90/058 of December 1990 partially amended Ordinance
N° 72/5 of 1972. It should be noted that at the same time amendments were
also made to the structure of the judiciary by means of Law N° 90/058.

Among the changes introduced in 1990, it is worth highlighting the introduc-
tion of the principle of two-tier jurisdiction which has meant that since then it
has been possible to appeal against decisions handed down by military courts.
Defence rights in military proceedings were also extended. As far as other
aspects of military criminal jurisdiction were concerned - the way in which
military courts were organized, the powers granted to them, the procedures to
be followed and the fact that the authority to start criminal action lay with the
Ministry of Defence - the provisions of Ordinance N° 72/5 of 1972 continued
to apply, together with the amendments made to it in 1983 and 1984.

77 Decreto N° 83-469 of 3 October 1983.
78 Decree N° 76-346 of 14 August 1976.
79  Decision N° 9 of 25 April 1984.

80 Law N°90/56, of 19 December 1990, Law N° 91/020 of 16 December 1991 and Law
N°92/002 of 14 August 1992.

81 Law N° 96-06 of 18 January 1996.
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The powers of the military courts were extended in 1997 as the result of a
presidential decree which gave them the authority to prosecute and judge
offences committed in military establishments, offences involving firearms
and weapons of war and acts of gangsterism and organized crime.

5. Canada

History

Given that Canada was a former British colony, the development of its mili-
tary justice system throughout its history has been influenced by the British
system, especially in the years immediately after independence. These days,
British military law is still a constant in the Canadian system of military jus-
tice. Before Canada achieved independence in 1867, the only armed forces in
the country were the British armed forces. British armed forces serving
abroad were governed by the Articles of War which, among other things, reg-
ulated the military justice system. In Great Britain, the Sovereign was
Commander-in- Chief of the Armed Forces. Regulation of the Armed Forces,
including issues relating to justice, was a matter of royal prerogative. Until
1689 when the British Parliament passed the Mutiny Act, the military justice
system only applied to armed forces serving abroad in wartime while
offences committed within Great Britain fell to the jurisdiction of the ordi-
nary courts. The Mutiny Act established military jurisdiction in peacetime
within Great Britain itself.52

In 1867, Canada gained its independence and its Constitution, the British
North America Act, was promulgated. The British provinces of Canada,
Nova Scotia and New Brunswick were organized into a single federal entity
under the Crown of the United Kingdom of Great Britain and Ireland and
given the name of Canada.®3 Each one of the provinces of the newly-estab-
lished Canadian state was supposed to set up its own voluntary militia, a
process which was to be supervised by the British. However, in reality, the
Canadian militia was “largely unarmed, untrained and unorganized”.34 The
Canadian political and legal system remained under the charge of the British
Crown to a certain extent and in many spheres British law still applied.

82  See the section on the system of military justice in the United Kingdom.

83 Preamble to the 1867 constitution. In subsequent years, other provinces would be
incorporated into the new State of Canada.

84 Brigadier-General Jerry S. T. Pitzul and Commander John C. Maguire, “A
Perspective on Canada’s Code of Service Discipline”, in JAG Newsletter, vol. IV,
Oct-Dec. 1999, pp.6-16, first presented on 1 August 1998 at the ABA Annual
Meeting, General Practice and Small Firm Section, Toronto, Canada.
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Nevertheless, under the constitution, the Canadian Parliament had sole
responsibility for legislating on matters relating to the “militia, military and
naval service, and defence”.8% In 1868, Canada passed its first Militia Act and
British forces were subsequently withdrawn and replaced by Canadian
forces.8¢ This first Militia Act was essentially inspired by British military law
and so Canada came to adopt the British military justice system, which was
mainly characterized by its use of summary trials and courts martial, both in
peacetime and wartime. The Canadian system would also reproduce another
feature of British military law, namely, the fact that no distinction was made
between a criminal offence and a breach of discipline. The Canadian system,
like the British one, was based on the concept of the ‘offence’, with ‘service
offences’, which encompassed both military offences and breaches of disci-
pline, being distinct from ‘civil offences’, which were equivalent to offences
and misdemeanours under ordinary criminal law. The Canadian military jus-
tice system therefore covered both criminal and disciplinary matters, with
aspects of discipline falling into both categories. This is why Canadian legis-
lation uses the term ‘discipline’ when referring to military justice.8’

The Royal Canadian Navy was established in 1910 through the Naval
Services Act. In 1944, a new Naval Services Act was passed, including the
first real military justice code, the Code of Naval Discipline. This was the
first time that a Canadian act had created its own military justice system
rather than simply emulating the British system.38 The 1944 Naval Services
Act set the foundations for the military justice system which was later estab-
lished in the National Defence Act. Nevertheless, it still relied heavily on the
British system. In 1924, the Order in Council which set up the Canadian Air
Force stipulated that, as far as justice matters were concerned, the regulations
contained in the British Air Force Act, which were based on British Army
legislation, should be followed.

Regulations governing the Office of the Judge Advocate General were intro-

duced at the beginning of the 20™ century. The Office’s basic function was to
advise the military authorities on legal matters. The Judge Advocate General
acted as legal adviser to the Governor General, the Minister of National
Defence, the Department of National Defence and the Canadian Forces.

In 1929, after the First World War, together with the summary trials and the
courts- martial, a new type of summary trial was introduced for minor

85 Article 91 (7) of the Constitutional Law of 1867.

86 D. Morton, Military History of Canada (1990), as quoted by Pitzul and Maguire,
op. cit.

87 For example, the Code of Military Justice is called the Code of Service Discipline.

88 J.B. Fay, “Canadian Military Law: An Examination of Military Justice”, (LL. M.
tesis, Dalhousie University, 1974, unpublished), cited in Pitzul and Maguire, op.cit.
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offences committed by army officers up to the rank of captain. Until then,
summary trials could only be used for members of the rank and file and non-
commissioned officers.

During and immediately after the Second World War, military justice legisla-
tion applicable to the army and air force consisted of a mixture of British and
Canadian norms. This state of affairs, as well as several cases which had been
brought before the military courts, was widely criticized, particularly because a
large number of civilians had served in the armed forces during the war.8? As a
result, a review of Canadian military legislation was begun. Given the similari-
ties of their military justice systems, similar processes of legislative review also
took place in Great Britain and the United States of America. The Canadian
review culminated in the passing of the National Defence Act in 1950. This
was to be the last major development in Canadian military justice until the
wholesale review of the political and legal system which took place in 1982.
The latter resulted in adoption of the 1982 Constitution Act and the coming into
force in the same year of the Canadian Charter of Rights and Freedoms.

A single statute in the form of the 1950 National Defence Act was created to
govern all three branches of the armed services under the Department of
National Defence. Any connection with the British statutes was abolished and
as any remaining British influence was removed, so the control exercised by
the Canadian authorities grew.% It was the first time that military justice leg-
islation for the three branches of the armed services, in the form of the Code
of Service Discipline, was provided by a Canadian statute.®! However, in this
process of standardization of the Canadian military justice system, as in the
British system, separate military jurisdictions were retained for each branch
of the armed services. The National Defence Act established the right of
appeal against judgments handed down by courts martial.

The Code of Service Discipline granted the Ministry of National Defence
broad discretionary powers by conferring on it a quasi-judicial role within the
system in the form of service tribunals. Several types of summary trial to be
conducted by service tribunals were established under the Code. Such tri-
bunals were presided by the appropriate superior officer in the chain of com-
mand.”? Service tribunals conducted summary trials for minor offences and

89 K.W. Watikin, Canadian Military Justice: Summary Proceedings and the Charter,
(1990) (LL. M. tesis, Queen’s University, unpublished), cited in Pitzul and Maguire,

op.cit.

90 R.A. McDonald, The Trial of Discipline: The Historical Roots of Canadian Military
Law 1 C.F.JAGJ. 1 (1985) cited in Pitzul and Maguire, op. cit.

91 The Canadian Armed Forces are made up of the Army, Navy and Air Force.

92 These were the commanding officer, the delegated officer or the superior commander.
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the maximum punishment they could impose was detention for a maximum
of 90 days.

Based on the previous system of courts martial, the Code established the
General Court Martial, the Disciplinary Court Martial and the Standing Court
Martial. The first two were panels composed of armed forces officers on
active service while the latter consisted of a single member who also had to
be an officer on active service. It was not necessary to have any legal qualifi-
cations to sit on a court martial but legal advice was provided by a judge
advocate. Courts martial were not permanent courts but they could be con-
vened to hear a specific case by the “senior military authority”, namely the
superior or commanding officer of the accused. The “senior military authori-
ty” determined what type of court was appropriate, appointed its members
and designated the prosecutor from among the officers in the Judge Advocate
General’s Office. As the prosecutor was the direct agent of the senior military
authority, the chain of command was closely involved in the supervision of
any particular case. An officer from the Judge Advocate General’s Office
acted as defence counsel for the alleged offender.

In the Code of Service Discipline, the Judge Advocate General was retained
as legal adviser to the military high command. Officers from the Judge
Advocate General’s Office were responsible for performing the functions of
judge advocate, prosecutor and defence counsel in courts martial.

The system of military justice established under the Code of Service
Discipline had wide-ranging jurisdiction. As well as members of the armed
forces, any person, whether civilian or military, who was implicated in an
offence specified in the code as well as any civilians connected to the armed
forces, either through work or a family relationship, came under the jurisdic-
tion of the military courts.

Some amendments were made to the National Defence Act after it was
passed. In 1952, changes were made to one of the types of summary trial. In
1959, an amendment was introduced to allow a member of the military who
had committed an act deemed to be an offence under both military and ordi-
nary criminal law to elect trial by court martial. Also in 1959, the Court
Martial Appeal Court, made up of civilian judges from the Federal Court of
Appeal, was set up to hear appeals against sentences passed by courts martial.
Appeals against the verdicts handed down by courts martial could be heard by
the Court Martial Appeal Court, consisting of three civilian judges from the
Federal Court of Appeal. The Act also established that the last tier of jurisdic-
tion was to be exercised by the Supreme Court of Canada.

In 1968, the Army, Navy and Air Force were brought together to form the
Canadian Armed Forces or Canadian Forces. This did not have a significant
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impact on the military justice system since the Code of Service Discipline
already applied equally to the Army, Navy and Air Force. In 1969, a fourth
type of court martial was created: the Special General Court Martial. The new
court was granted sole jurisdiction over civilians who were subject to military
justice under the terms of the Code of Service Discipline.

Reforms during the 1990s

Until 1982, when the new Constitution Act and the Canadian Charter of
Rights and Freedoms were introduced, there had been very few changes to
Canadian military justice. The new Constitution Act stipulated, among other
things, that acts of the United Kingdom Parliament adopted after the entry
into force of the new Canadian Constitution should not form part of Canadian
law. The need to bring the military justice system into line with the
Constitution and, in particular, the Canadian Charter of Rights and Freedom:s,
led to reform of the Code of Service Discipline. An examination of the Code
and system in place at that time was started and has continued over the past
twenty years as different aspects of the military justice system have been
found to violate the rights enshrined in the Charter. As a result, many amend-
ments have been made to the Code of Service Discipline. Among others, it is
worth highlighting the changes made to the review and appeal processes for
judgments handed down by courts martial, the introduction of provisions
regarding the rights of defendants who have mental health problems and
changes to the system for selecting personnel to sit on courts martial.

In the 1990s, two developments had a significant impact on the Canadian
military justice system: the decision by the Supreme Court in the Généreux
case”? and the involvement of the Canadian Forces in the Joint Task Force in
Somalia.?*

In the verdict on the Généreux case, a majority of the Supreme Court held
that the way in which the General Court Martial was structured was incom-
patible with the requirements of article 11(d) of the Canadian Charter of
Rights and Freedoms.?> Writing on behalf of the majority, Judge Lamer held
that three essential conditions were required to guarantee judicial indepen-
dence: security of tenure, financial security and “institutional independence
with regard to matters of administration that relate directly to the exercise of

93 Decision of 13 February 1992, Regina v.Généreux, N° 22103.
94 United Nations Security Council Resolution 794 (1992).

95 Art. 11 (d) of the Charter states that “Any person charged with an offence has the
right: [...] to be presumed innocent until proven guilty according to law in a fair and
public hearing by an independent and impartial tribunal.”
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the tribunal’s judicial function”.”® With respect to the third criterion, the
Court held that the system had many features which might prompt specula-
tion as to whether the military justice system was separate from the military
hierarchy. Many military officers answerable to the Department of Defence
were involved in the proceedings. In addition, the executive appointed both
the prosecutor for the case and the panel of the court martial who served as
triers of fact. The judge advocate was also appointed by the Judge Advocate
General who was himself appointed by the executive. Judge Lamer held that
the test for independence and impartiality was an objective one, in other
words, whether an “informed and reasonable person” would “perceive” the
tribunal to be independent, based on this criterion, which was not the same
thing as determining whether or not the particular judge or panel could be
deemed to be independent on an individual basis. The Supreme Court con-
cluded that, given the close interdependence that existed between the judge
advocate and the executive, the General Court Martial could not have been
viewed, from an objective standpoint, as possessing all the essential requisites
of independence. However, although the Supreme Court held that the struc-
ture of the General Court Martial had to be changed, it also upheld the need
for a military justice system. Nevertheless, it suggested that a military crimi-
nal system which was distinct from the disciplinary system should be set up.
Thus, in the words of Judge Lamer, “To maintain the Armed Forces in a state
of readiness, the military must be in a position to enforce internal discipline
effectively and efficiently. [...] Recourse to the ordinary criminal courts
would, as a general rule, be inadequate to serve the particular disciplinary
needs of the military. There is thus a need for separate tribunals to enforce
special disciplinary standards in the military.”%7

The disastrous outcome of the Joint Task Force in Somalia and the gross
human rights violations committed by soldiers from the Canadian Forces who
partipated in the mission put military justice at the heart of public debate. It
was in these circumstances that the Canadian Government set up the Somalia
Commission of Inquiry to investigate the human rights violations committed
by Canadian soldiers and to draft recommendations. At the same time, a
Special Advisory Group on Military Justice and Military Police Investigation
Services, known as the Dickson Group from the name of the Canadian
Supreme Court judge who headed it, was set up. The report of the Somalia
Commission of Inquiry and the conclusions of the Dickson Group led to
extensive changes to the National Defence Act and reform of the Canadian
military justice system.

96 Decision of 13 February 1992, Regina v.Généreux, N° 22103, at 286.
97 Ibid., at 293.
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The Special Advisory Group submitted its first report to the government on
14 March 1997. It included 35 recommendations and measures for improving
the effectiveness and independence of the justice systems used by both the
military and military police.”8 All of the recommendations were supported by
the government in a follow-up report published by the Ministry of National
Defence. The Prime Minister, Jean Chrétien, gave his personal backing to the
Dickson Group report and implementation began. A second report was sub-
mitted by the Dickson Group on 25 July 1997 and contained a further 18 rec-
ommendations, mainly related to the quasi-judicial role played by the
Minister of National Defence within the military justice system.?® These rec-
ommendations were also supported by the government. While agreeing that
“the need for a separate and distinct military justice system is inescapable”,
the Dickson Group was concerned that such a system should be “consistent
with the primacy of the Rule of Law”.1% The Dickson Group stated that
“[n]otwithstanding the requirement for a separate Code of Service Discipline
and for a special court system to deal with breaches of that Code, it does not
follow that the military justice system can be divorced completely from the
rules of government and society as a whole. In particular, this system must be
compatible with our Constitution, including the Canadian Charter of Rights
and Freedoms”.101

For its part, in its report entitled “Dishonoured Legacy” which was presented
on 30 June 1997, the Somalia Commission of Inquiry concluded that, “It is
abundantly clear that the military justice system is replete with systemic defi-
ciencies that contributed to the problems we investigated. Without substantial
change to the system, it will continue to demonstrate shortcomings in promot-
ing discipline, efficiency, high morale and justice”.!92 The Commission
found “the military justice system to be inadequate in handling such cases
and recommended that military judges be replaced by civilian judges”.193 In
particular, the Commission went into detail about the central role and exten-
sive discretionary powers enjoyed by the commanding officer in the military
justice system as well as about its procedures. In its report, the Commission

98 Special Advisory Group on Military Justice and Military Police Investigation

Services, Report of the Special Advisory Group on Military Justice and Military
Police Investigation Services, Ottawa, 25 March 1997

(http://www.dnd.ca/eng/min/reports/Dickson/justictc.htm).

99 Ibidem.

100 Ibidem.

101 Ibidem.

102 Canada, Commission of Inquiry into the Deployment of Canadian Forces to Somalia,
Dishonoured Legacy: The Lessons of the Somalia Affair, Report of the Commission

of Inquiry into the Deployment of Canadian Forces to Somalia, Ottawa, 30 June
1997, volume V, (http://www.dnd.ca/somalia/somaliae.htm).

103 United Nations document E/CN.4/1998/96, 16 January 1998, paragraph 109.
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made 160 recommendations, including the need “[t]Jo reform the military jus-
tice system by, inter alia, excluding military police from the chain of com-
mand and substituting civilian judges for military judges”.1% Of the 160
recommendations, the Government accepted 132 and committed itself to their
implementation.105 Of the 48 specific recommendations made by the
Commission on the question of military justice, the Government accepted 37
in whole or in part.106

Against this background, in 1997 the government instituted a large-scale
review of the military justice system. The government stated that it had five
main goals in seeking to amend the system, namely, 1) to clarify the roles and
responsibilities of the different actors; 2) to make a clear separation between
the investigative, prosecutorial, defence and judicial functions; 3) to reform
the summary trial process; 4) to improve oversight and review of the system;
and 5) to eliminate the death penalty as a form of punishment.!%7 The military
justice system was restructured and the National Defence Act and the
Queerllz)% Regulations and Orders for the Canadian Forces were amended in
1998.

The Canadian military justice system today

The Canadian military justice system is a special jurisdiction distinct from
ordinary criminal jurisdiction. In contrast to the latter, the military justice sys-
tem comes under the charge of the Department of National Defence.
Nevertheless, it should be noted that, as a result of the reforms made to the
National Defence Act, the quasi-judicial role and discretionary powers previ-
ously enjoyed by the Minister of Defence have been substantially curbed.

The military justice system is regulated through the National Defence Act, the
Queen’s Regulations and Orders for the Canadian Forces and other supple-
mentary regulations. The military justice statute, the Code of Service
Discipline, forms part of the National Defence Act.!% In addition to these

104 Ibid., paragraph 115.

105 Canada, Department of National Defence, A Commitment to Change: Report on the
Recommendations of the Somalia Commission of Inquiry, Ottawa, October 1997
(www.dnd.ca/menu/press/Reports/somalia/pOe.htm).

106 Ibidem.

107 Canada, Department of National Defence, Amendments to the National Defence Act,
November 1997 (http:// www.dnd.ca/eng/archive/1997/dec97/ammend_b_e.htm).

108 The National Defence Act, R.S. 1985 was amended in 1998 as a result of the Act to
Amend the National Defence Act, R.S.C: 1998, which entered into force on 1
September 1999.

109 The Code can be found in Chapter N-5 of the 1985 National Defence Act and Chapter
35 of the Act to Amend the National Defence Act of 1998.
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specific laws, the military justice system must comply with the requirements
and standards set out in Canadian law, especially the provisions of the
Canadian Charter of Rights and Freedoms.!10

The military justice system applies in peacetime as well as in time of war or
armed conflict and encompasses offences committed both within Canada and
abroad. The system is based on two main pillars: the summary trial and the
court martial. This is a consequence of the lack of clear differentiation
between an offence and a breach of discipline and the fact that Canadian mili-
tary law is based on the concept of the ‘service offence’, which includes both
military offences and breaches of discipline, as opposed to that of the ‘civil
offence’ on which ordinary criminal law is based. The military justice system
therefore encompasses both the criminal and disciplinary spheres. Summary
trials are used to deal with minor service offences that are tantamount to
breaches of discipline while courts martial deal with more serious offences
that are on a par with what are known as ‘military offences’ in other systems.
In this sense, doctrine sees the Canadian justice system as having two distinct
types of jurisdiction: one of a disciplinary and administrative nature (as char-
acterized by the summary trial) and the other of a judicial nature (as charac-
terized by the court martial). Nevertheless, the National Defence Act
expressly defines a ‘service tribunal” as a “court martial or a person presiding
at a summary trial”.!1!

From the point of view of structure, the military justice system consists of the
authorities responsible for conducting summary trials, courts martial, the
Court Martial Administrator, the Court Martial Appeal Court, the Office of
the Judge Advocate General, the Canadian Military Prosecution Service, the
Defence Counsel Services and the National Investigation Service of the
Military Police.

It is the commanding officer, delegated officer or superior commander who is
responsible for conducting summary trials and presiding over the proceed-
ings. They must be officers on active service within the military unit to which
the accused is attached. The commanding officer or superior commander
determines whether the offence should go to summary trial or court martial.
In the event of the latter, the case must be referred to the Military Prosecution
Service. Nevertheless, the defendant has the right to elect which type of pro-
cedure (a summary trial or court martial) is to be used. However, whether this

110 Office of the Judge Advocate General, “Canadian military law, including the military
justice system, is a component of Canadian law and is subject to the Canadian Charter
of Rights and Freedoms”, web page http://www.forces.gc.ca/jag/dyk 3 f.html.
[French original, free translation.]

111 Article 2 (definitions) of the National Defence Act.
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principle applies depends on the seriousness and nature of the offence!!? as

well as the rank of the defendant since officers with the rank of Lieutenant
Colonel or higher can only be tried by courts martial. Minor service offences
go to summary trial. The procedures differ from those of a court martial: the
proceedings are brief, the accused has no right to defence counsel and the
Military Rules of Evidence do not apply.!!3 The punishment which can be
imposed varies according to who has the authority to do so (the commanding
officer, delegated officer or superior commander). The commanding officer
has the power to impose the most serious punishments, these being detention
for a period of not more than 30 days, a fine of not more than basic pay for 60
days or demotion. Decisions may be reviewed by the superior officer who
presided over the summary trial.

There are four types of court martial: the General Court Martial, the
Disciplinary Court Martial, the Standing Court Martial and the Special
General Court Martial. They are the first tier of jurisdiction for serious infrac-
tions which are tantamount to ‘military offences’. The type of court martial
depends on the nature of the offence and the rank or status of the accused.
Courts martial are presided over by a military judge, who must be an officer
with ten years’ standing as a lawyer. Judges are appointed for a five-year
period which can be renewed. The Chief Military Judge is responsible for
assigning military judges to preside over courts martial. In the case of
Disciplinary and General Courts Martial, there is also a panel of members
which is the equivalent to a jury in ordinary criminal proceedings. The panel
is made up of members of the military on active service as appointed by the
Court Martial Administrator who works under the supervision of the Chief
Military Judge. If the accused is an officer, the panel must be made up solely
of officers. However, neither the commanding officer of the accused or any-
one who has participated in the investigation can be a member of the panel.
The rules and procedures for courts martial are similar to those applicable to
ordinary criminal trials. In the case of Disciplinary and General Courts
Martial, the military judge determines questions of law and the panel decides,
by means of a vote, whether the accused is guilty or not. Nevertheless, it is
the military judge who fixes the sentence. The authority to send a case to
court martial lies with the commanding officer, the superior commander, the
director of the Military Prosecution Service or, under certain circumstances

112 Some offences can only be dealt with in a summary trial while others may not go to
summary trial. For example, acts classified as ordinary criminal offences under the
ordinary Criminal Code but which have been ‘militarized’” in accordance with article
130 of the Code of Service Discipline.

113 Office of the Judge Advocate General, “The Code of Service Discipline and Me: A
guide to the military justice system for Canadian Forces members”, web page
http://www.dnd.ca/jag/training/publications/CSD_ME_e.pdf.
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and following the chain of command, the National Investigation Service.
Cases involving serious offences which cannot go to a summary trial must be
passed through the chain of command to the director of the Military
Prosecution Service.

The Court Martial Appeal Court constitutes the second tier of jurisdiction and
hears appeals against sentences handed down by courts martial. It comprises
a panel of three civilian judges from the Federal Court of Canada. The third
tier of jurisdiction is provided by the Supreme Court of Canada.

The Office of the Judge Advocate General is directed by the latter who must
be an officer on active service with the rank of at least Brigadier General and
a lawyer of at least ten years’ standing. The Office of the Judge Advocate
General is attached to the Ministry of National Defence and the Judge
Advocate General is responsible to the Minister. The Judge Advocate
General still acts as legal adviser to the government, the Minister of Defence
and the Canadian Forces on matters relating to military law. As a result of the
1998 reforms, the Judge Advocate General has the power to monitor and
review the military justice system. He is also responsible for supervising the
work of the Military Prosecution Service, the National Investigation Service
and the Defence Counsel Services.

The Military Prosecution Service, under the leadership of a director, is
responsible for presenting charges and conducting prosecutions at courts mar-
tial. It is made up of military lawyers. As well as acting as the prosecuting
authority, it also represents the Canadian Forces at the Court Martial Appeal
Court and the Supreme Court. The Defence Counsel Services, under the lead-
ership of a director and made up of military lawyers, is responsible for over-
seeing and providing legal advice to those facing trial. However, the accused
may elect to appoint a civilian lawyer as defence counsel. The directors of
both these services must be lawyers of at least ten years’ standing.

The National Investigation Service is a Military Police unit. It has extensive
powers of detention and, in certain circumstances, can make arrests without a
warrant. Members of the Military Police working with the National
Investigation Service have the power to investigate and bring charges before
the competent military courts. These powers also extend to offenders not nor-
mally triable by military courts, if they are on premises belonging to the
national defence system.

In terms of jurisdiction ratione personae, military justice applies to members
of the Canadian Forces on active service, members of the Canadian Forces
reserve in certain circumstances, retired personnel who have committed
offences while in service and some categories of civilian. The latter include
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civilians working for the Canadian Forces, civilians accompanying a military
unit and spies. According to the Code, civilians accompanying a military unit
include persons who participate with a military unit in its movements or
duties, persons who are given accommodation or rations by a military unit,
the dependants outside Canada of Canadian Forces officers and persons
embarked on military ships or aircraft.

In principle, the military justice system only tries service offences which are
tantamount to ‘military offences’ and breaches of discipline committed by
members of the Canadian Forces. However, under the National Defence Act,
any act or omission which is classified as an offence in the ordinary Criminal
Code or in federal laws is deemed to be a service offence. Military justice
therefore has jurisdiction over ordinary offences committed by military per-
sonnel or persons treated as such as well as by certain categories of civilians.
Nevertheless, if committed in Canada, murder, manslaughter and abduction
must be tried in a civil court. However, if such offences are committed out-
side of Canada, it is worth noting that the military justice system retains juris-
diction. In the past, the ordinary courts had sole jurisdiction over the offence
of sexual assault when committed in Canada but, under the amended National
Defence Act, jurisdiction has been restored to the military courts.

6. Central African Republic

At the end of 1958, the move towards independence that had begun in the
preceding years started coming to fruition and the territory of Ubangui-Shari
became the Central African Republic. On 16 February 1959, the Central
African Republic adopted its first Constitution which “gave France broad
powers in matters forming part of State sovereignty, such as currency, foreign
affairs, the army, justice and energy resources”.!’* Some time later, on 13
August 1960, the country achieved full independence and national sovereign-
ty. On 25 November 1960 a new Constitution of the Central African Republic
was introduced. It remained in force until 1964 when yet another was adopt-
ed. A little later, in 1965, as a result of a military coup led by Colonel Jean-
Bedel Bokassa, several constitutional acts were published and eventually, on
4 December 1976, an “Imperial Constitution” granting the coup leader the
title of Emperor Bokassa I was introduced. After the reign of Emperor
Bokassa I, two further constitutions were adopted in 1981 and 1986. Lastly,
after a tortuous process of transition, in 1995 the current Constitution of the
Central African Republic was adopted. The new constitution called for the
creation of a Constitutional Court as well as the establishment of a judicial

114 United Nations document HRI/CORE/1/Add.100, 19 March 1999, paragraph 15.
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system since the existing one had been inadequate. However, the new consti-
tution did not specifically refer to the regulation of military courts.

Military criminal jurisdiction in the Central African Republic came into being
as a result of Order N° 85-013 of 19 April 1985 which established the
Permanent Military Court and the Code of Military Justice. Order N° 85-013
regulates the organizational and procedural aspects of the military justice sys-
tem which appears to consist of a single body, the Permanent Military Court.
It should be noted in this regard that the Central African authorities, in the
core document forming part of its State party report to the United Nations,
classified this court as a “special court”. 11>

In peacetime, the Permanent Military Court is competent to try all military
crimes and offences (crimes et délits) contained in the Code of Military
Justice and committed by members of the military or people who are treated
as such, all ordinary or military crimes and offences committed by members
of the military or people who are treated as such in a military establishment
(of either a temporary or permanent nature) or military ship or aircraft, and all
crimes and offences - be they ordinary or military - committed in the course
of service by members of the military or people who are treated as such.!1©

In wartime or under a state of emergency, the jurisdiction of the Permanent
Military Court is considerably extended. At such times, and regardless of
whether the accused is a member of the military or a civilian, the Permanent
Military Court has sole jurisdiction for crimes and offences against state
security; crimes and offences, infractions and hostile acts against any member
of the military, the Armed Forces or military installations and establishments;
attacks on the Head of State or national symbols; and any crimes or offences
related to the aforementioned crimes and offences.!!” In addition, under a
state of emergency, the Permanent Military Court has jurisdiction - though
not exclusively - to try any offence specified in the Criminal Code and spe-
cial laws. This means that, in wartime and under a state of emergency, only a
few offences are left to the jurisdiction of the ordinary courts.

In terms of jurisdiction ratione personae and for the purposes of the exercise
of criminal jurisdiction by the Permanent Military Court, Order N° 85-013
stipulates that a member of the military or a person treated as such means any
member of the military or person who is a part of the Armed Forces and who
is on active service or available for posting; anyone who, though not
employed by the Armed Forces, is at the disposal of the authorities and

115 United Nations document HRI/CORE/1/Add.100, 19 March 1999, paragraph 35 and 42.
116 Article 3 of Order N° 85-013 of 19 April 1985.
117 Article 4 of Order N° 85-013 of 19 April 1985.
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receives a fee; any member of a captured crew; and prisoners of war.
Members of other state security bodies of a military nature or which under-
take military duties are also treated as members of the military for such pur-
poses.

The Permanent Military Court consists of two judges who act as president
and vice- president and three officers from the Armed Forces, all of whom are
appointed by executive decree. The position of military examining magistrate
does not exist and the investigation of cases is carried out by one of the mem-
bers of the court under the supervision of the presiding judge.

The prosecuting authority (Ministére public) is the Government
Commissioner (Commissaire de Gouvernement) who is accountable to the
Ministry of National Defence.

The prosecuting authority is responsible for bringing actions. However, under
a state of emergency, the Permanent Military Court cannot start to hear a case
without the prior authorization of the President of the Republic or his dele-
gate. In terms of procedures, the provisions of Order N° 85-013 and any pro-
visions of the Code of Criminal Procedure which are not incompatible with
them apply. However, many of the provisions of Order N° 85-013 invalidate
the ordinary rules of criminal procedure. It is not possible to appeal against
the decisions of the Permanent Military Court in the case of crimes or
offences committed in wartime or under a state of emergency. Appeals
against other decisions handed down by the Permanent Military Court can,
with a few exceptions, be brought before the Court of Cassation (Cour de
Cassation) which is a civil court.

Under the terms of Order N° 85-013, it is expressly forbidden, for the victims
of a crime or offence to join an action for damages to criminal prosecutions
brought before the Permanent Military Court.!!8

7. Chad

History

Chad achieved independence on 11 August 1960 and on 28 November its first
constitution was enacted. The constitution made no reference to military
courts. However, a military justice system, complete with a Code of Military
Justice, was established within the first few years. The system comprised

118 Article 30 of Order N° 85-013.
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military courts and military examining magistrates who were assisted in their
investigations and the enforcement of judgments by the National
Gendarmerie, a military body with judicial police functions.!!® After a few
years of relative stability, the newly-established Republic of Chad became
bogged down in a series of civil wars which lasted over 30 years. Three years
after independence, the then government abolished the multi-party system
and opted for a single party, thus prompting the first outbreaks of armed
opposition which were put down by the Chadian Army and the French
Foreign Legion. The first civil war broke out in 1965 and most of the post-
independence governments were overthrown manu militari (in 1975, 1979,
1980, 1982 and 1990).

When Hisséne Habré (who was Prime Minister in 1978 and President from
1982 until 1990) was in power, a new Code of Military Justice was issued.
Although the Code envisaged the establishment of military courts, they were
not set up or did not function and, on 24 April 1990, under Ordinance N° 90-
012 of 24 April, ordinary courts were authorized to try “offences committed
by members of the military and persons treated as such”.!20 In December
1990, Hissene Habré was overthrown by the Army Chief of Staff, Idriss
Déby, who took over the Presidency.

In 1991, against a background of heavy militarization and conflict, a process
of transition and stabilization got under way. On 28 February of that year a
National Transitional Charter (or Constitution) was promulgated.!?! Two
years later, a Sovereign National Conference was held to try to put an end to
the long period of political instability and, as a result, a transitional govern-
ment was set up. The National Charter of 1991 contained no specific provi-
sions on military criminal jurisdiction. But a few months after adoption of the
National Charter, a Court Martial was set up under Ordinance N° 91-001 of 2
April 1991. This Court Martial, which was the only military court, had
national jurisdiction and was made up of a president (a member of the mili-
tary), four advisers (of which two had to be judges), two alternate advisers,
the Public Prosecutor (Commissaire de gouvernement) and his deputy. All
were appointed by the President of the Republic on the basis of proposals put
forward by the Ministers of Justice and National Defence. Its jurisdiction
ratione materiae encompassed a wide range of offences!22 while its jurisdic-

119 Decree N° 62-125 of 20 June 1962, articles 28, 43, 61, 62 and 63 to 72.

120 Ordinance N° 90-012 of 24 April 1990. [Spanish original, free translation.]

121 In 1992 the National Charter underwent several amendments (Ordinance N°
007/PR/92 of 19 May 1992). Publication of the Charter was ordered through Decree
N° 282/PR/93 of 9 April 1993.

122 They included military offences and other criminal offences such as: culpable homi-
cide, kidnapping, robbery, rape, conspiracy, the illegal carrying of weapons or muni-
tions, and the illegal wearing of military uniform.
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tion ratione personae comprised military personnel, paramilitaries and com-
batants who had committed culpable homicide and any civilians who were
accomplices or accessories. The Commissaire de gouvernement was responsi-
ble for bringing criminal proceedings and the procedures to be followed were
those set out in the ordinary Code of Criminal Procedure of 1967 for offences
detected in flagrante delicto. There were no grounds for appeal against sen-
tences handed down by the Court Martial. It is important to point out that in
1993 a Special Criminal Court!23 was set up to try a series of crimes, includ-
ing murder, kidnapping, unlawful detention and bodily harm, committed
between 7 June 1982 and 1 December 1990 by the deposed government of
Hissene Habré.!24 This Special Court which was responsible for trying
human rights violations committed under the previous government was not a
military court and, with a few exceptions, the procedures followed were those
laid down in ordinary criminal legislation for offences detected in flagrante
delicto.

The 1996 Constitution

The Constitution of the Republic of Chad, which is still in force today, was
adopted by referendum on 31 March 1996. The new constitution stipulated
that the armed forces and security forces consisted of the Army, the National
Gendarmerie, the National Police and the National Nomad Guard.!2>
However, it did not expressly regulate the question of military criminal juris-
diction or grant members of the armed forces any type of special court. As
well as determining that the judiciary should be independent from the execu-
tive and the legislature, the Constitution specified that the judiciary should
comprise a single court system consisting of the Supreme Court, courts of
appeal, ordinary courts and magistrates’ courts (juges de paix).'20 Later, in
1998, it was made explicit in the law on the organization of the judiciary that
“justice is dispensed in the Republic of Chad by a system of jurisdiction that
comprises the Supreme Court, courts of appeal, ordinary courts, courts of first
instance, labour courts, commercial courts and magistrates’ courts”. 127

The current situation

At the moment it is not clear whether the military criminal legislation, and in
particular the 1991 Court Martial, which was adopted before the introduction
of the new Constitution, is still in force. According to information supplied to

123 Ordinance N° 93-004 of 27 February 1993.

124 Ibidem.

125 Article 189 of the Constitution.

126 Article 148 of the Constitution.

127 Article 1 of Law N° 004/PR/98 of 28 May 1998. [French original, free translation.]
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the United Nations in 1997 by the Chadian authorities, “[t]he courts of gener-
al jurisdiction hear cases of human rights violations through criminal indem-
nification actions coupled with criminal actions against the perpetrators...
Any person who is a victim of a human rights violation may bring his case
before the national courts which have jurisdiction. The courts also have juris-
diction to order offenders to provide redress for their offence. In the event of
failure to act on the part of the courts of general jurisdiction, the victim may
take his case to the National Commission on Human Rights, in accordance
with Decree No. 163/PR/96 of 2 February 1996, which established the
Commission’s rules of procedure”.128

In a recent ruling handed down in 2001 in which the Special Criminal Court
set up in 1993 was declared to be unconstitutional, the Constitutional Council
took the view that a court which had been set up before the new Constitution
came into force and whose continued existence had not been specified under
article 148 of the Constitution or the 1998 law on the organization of the judi-
ciary could not be deemed to exist.!2? The Council considered that any crimi-
nal acts which had come under the jurisdiction of the 1993 Special Criminal
Court prior to the coming into force of the new Constitution should in future
be referred to the ordinary examining magistrate.

8. Chile

History

In the colonial period, Chile, like the other former Spanish colonies, was gov-
erned by the laws of the motherland. From the start, “men-at-arms always had
special legislation”.130 Although at first military criminal legislation was
spread over several different texts (the Fuero Juzgo, Fuero Viejo de Castilla,
etc.), in the middle of the 16™ century, the first corpora of laws on the subject
- known as military ordinances (Ordenanzas militares) - were issued. The
first military ordinance was issued by Carlos I in 1551 and the last by Carlos
Il in 1768.

Military jurisdiction was broad-ranging and encompassed criminal offences
and breaches of discipline as well as civil matters. It did not only apply to the
military; it also applied to the widows of members of the military, their

128 Core Document forming Part of the Reports of States Parties : Chad. United Nations
document HRI/CORE/1/Add.88, 12 December 1997, paragraphs 41 and 45.

129 Judgment N° 002/PCC/SG/001 handed down by the Constitutional Council on 6
April 2001.

130 Carlos Lépez Dawson, Justicia Militar, una nueva mirada, Comisién Chilena de
Derechos Humanos, Santiago 1995, p.23. [Spanish original, free translation.]
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children under the age of 16 and even their adult daughters if they were
unmarried or had become nuns. Different military courts served the different
army corps. Military criminal legislation from the colonial period remained in
force after Chile achieved independence although some procedural amend-
ments had to be made owing to the disappearance of the colonial institutions.

No republican legislation on military justice was issued until 1839. On 25
April of that year, the General Army Ordinance (Ordenanza General del
Ejército), which regulated various aspects of military life, was promulgated.
In contrast with the colonial legislation, the new statute distinguished
between peacetime and wartime for the purposes of both jurisdiction and pro-
cedure. The General Army Ordinance limited jurisdiction to those “individu-
als who serve the army from the general down to the soldier, those who have
retired as long as they have authorization from the government” and “non-
members of the military working for the army”.13! As far as jurisdiction
ratione materiae was concerned, the 1839 legislation removed several
offences, such as pimping, the manufacture of fake currency and the submis-
sion of fraudulent tax returns not related to the Army, from military jurisdic-
tion. Nevertheless, as a general rule, both ordinary criminal offences and
military offences fell to the jurisdiction of the military courts.

A new military criminal statute, Decree Law 806 or the Code of Military
Justice, was issued on 23 December 1925. The Code, which was introduced
by a de facto government, underwent a series of amendments in 1932, 1967
and 1970. Like the 1839 Ordinance, it distinguished between peacetime and
wartime, both with regard to the military court structure and in terms of juris-
diction, as well as, in many cases, with regard to the types of punishment
which could be applied.

On 11 September 1973, a Military Junta headed by General Augusto Pinochet
Ugarte overthrew the constitutional President, Salvador Allende. The de facto
government decreed a state of siege, constitutional guarantees were in
practice rendered invalid as a result of over 3,500 decree laws issued over a
period of several years as well as four “constitutional laws” (“actas constitu-
cionales”), and the Congress was dissolved. As described by the Chilean
authorities, “[f]Jrom 11 September 1973 to August 1988 the country lived
under one or more states of exception, a context that left the way open - dur-
ing that period - to a situation of systematic violation of human rights”.!132
As far as military criminal jurisdiction was concerned, the 1925 legislation
remained in force during the dictatorship (1973-1989) but several amend-

131 General Army Ordinance, 25 April 1839. [Spanish original, free translation.]

132 Core Document which Forms Part of the Reports of the States Parties : Chile, United
Nations document HRI/CORE/1/Add.103, 17 March 1999, paragraph 18.
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ments, designed, among other things, to “establish privileges for military per-
sonnel facing judicial proceedings and use the jurisdiction for political repres-
sion”133, were introduced. The de facto government issued a decree which
put a state of siege on a par with a state of war for the purposes of military
justice.!3% As a result, military courts were given inordinate jurisdictional
powers that allowed them to try the vast majority of offences and to subject
civilians to summary trials. Another consequence was that General Pinochet,
as General in Chief of the Army, was granted the status of supreme military
judge. Using these powers, he set up military justice commissions (comi-
siones de justicia militar), the most well-known being the one known as the
“Caravan of Death” (“la Caravana de la Muerte”). This commission, con-
sisting of senior officers under the direct orders of General Pinochet, were
charged with carrying out “work relating to the coordination of institutional
matters, internal government affairs and legal proceedings”, which included
reviewing and speeding up court martial proceedings against political oppo-
nents in detention. As pointed out by Alejandro Artucio, “[a]s a direct conse-
quence of the ‘coordination’ work and ‘speeding up of trials’ carried out by
the mission in October 1973, 72 people lost their lives”.!35 In 1978, with the
intention of ensuring that the human rights violations committed during the
first five years of the de facto government would go completely unpunished,
the dictatorship decreed an amnesty for members of the Armed Forces and
the other security services.!36

The 1980 Constitution and the return to democracy

Drafted by the de facto government of General Pinochet Ugarte, the
Constitution of the Republic of Chile was adopted as the result of a plebiscite
on 11 September 1980. Still in force today, it underwent some amendments in
1989, 1997 and 2000. The return to democracy in 1990 did not lead to a
review of the military or the redefining or restructuring of military criminal
jurisdiction in Chile. In 1991 and 1992, the administration of President
Andrés Aylwin introduced two proposals for reforming military justice. The
1991 proposal sought to confine the jurisdiction of the military courts to the
trial and judgment of military offences, thereby preventing civilians from
being prosecuted by them. In 1992, the President submitted a bill to the

133 Carlos Lopez Dawson, op. cit., p.31. [Spanish original, free translation.]

134 Decree Law N° 5 of 12 September 1973, article 1 of which stipulated that, when
interpreting article 418 of the Code of Military Justice, a state of siege should be
treated in the same way as a state of war.

135 Alejandro Artucio, “Augusto Pinochet Ugarte ante la Justicia Chilena”, in Revista
de la Comisién Internacional de Juristas - Impunidad. crimen de lesa humanidad y
desaparicion forzada, N° 62-63, July 2001, p.51. [Spanish original, free translation.]

136 Decree Law N° 2191 of 1978.
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Chamber of Deputies which was designed to ensure that the military justice
system “would under no circumstances try civilians or military personnel for
acts detrimental to civilians or directed against democratic institutions”.!37 At
the same time, a group of members of parliament tabled a motion to restrict
the jurisdiction of military courts solely to offences under the Code of
Military Justice committed by military personnel and granting the ordinary
courts jurisdiction over both ordinary offences committed by military person-
nel and military offences committed by civilians. Neither of these initiatives
prospered.

Chapter VI of the 1980 Constitution, entitled “The Judiciary”, contains no
provisions which expressly regulate the scope of military jurisdiction.
Nevertheless, article 79 removes “military courts in wartime” from the “exec-
utive, correctional and economic supervision” of the Supreme Court.!38 In
addition, article 80 A concerning the “Office of the Public Prosecutor”
(Ministerio Piiblico) stipulates that “[...] [r]esponsibility for bringing public
criminal prosecutions and conducting investigations of the acts that make up
the offence, determining those which show the punishable involvement and
those which demonstrate the innocence of the accused in cases which fall to
the jurisdiction of military courts, as well as for taking steps to protect the
victims of and witnesses to such acts shall lie, in accordance with the provi-
sions of the Code of Military Justice and the relevant laws, with the bodies
and persons specified in that Code and in those laws”.13°

Chilean military criminal jurisdiction today

The Code of Military Justice was adopted in 1925 and entered into force on 1
March 1926. It was last amended in 2000.140 Among the numerous amend-
ments made to it, it is worth highlighting those that made in 1991 and 1995.
In 1991, terrorist offences against members of the police as well as offences
involving contempt for the Armed Forces or police were removed from the
jurisdiction of the military courts.!4! In 1995, article 137 of the Code of
Military Justice was amended so that military personnel facing prosecution
for ordinary offences lost the privilege of being held in military facilities.
Despite the reforms that have been introduced, as Professor Jorge Mera

137 Fourth Periodic Report: Chile, United Nations document CCPR/C/95/Add.11, 2
December 1998, paragraph 186.

138 Article 79, Chapter VI of the 1980 Constitution. [Spanish original, free translation.]
139 Ibid., Article 80 A. [Spanish original, free translation.]

140 Law N° 19,683, June 2000.

141 Law N° 19,047 of 1991.
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Figueroa points out, military criminal jurisdiction “has not so far been the
> 142

object of structural change”.
The Code of Military Justice regulates the military court structure and matters
relating to substantive military criminal law and procedure. Article 1 of the
Code stipulates that, “[t]he authority to try civil and criminal cases that are
subject to military jurisdiction, judge them and enforce the sentence rests
solely with the courts specified in this Code”.143

The structure, organization and extent of jurisdiction of the military courts
varies according to whether it is peacetime or wartime. Nevertheless, it
should be stressed that the Chilean military justice system, both in peacetime
and wartime, is built on the old military principle that ‘he who gives the
orders sits in judgment’ (‘el que manda juzga’). It should be pointed out,
however, that, for the purposes of military justice, the Code stipulates that a
‘time of war’ should not only be understood to exist when a state of war has
been officially declared but also when a state of siege has been declared.
Similarly, ‘time of war’ encompasses situations in which, even though such
declarations may not have been made, “there is an actual war or a general
call-up for war has been decreed”.!#* This provision of the Code of Military
Justice has been widely criticized in legal writings as creating a kind of de
facto state of war or emergency. !4

In peacetime, military justice comprises the Institutional Courts (Juzgados
Institucionales), Courts Martial and the Supreme Court. This structure is sup-
plemented by the Office of the Military Attorney-General (Fiscalia Militar
General) and the offices of the military judge advocates (Auditorias
Militares).

Institutional Courts exist in each corps and unit of the Armed Forces. Thus,
there is a Naval Court (Juzgado Naval) in each Naval Zone and a permanent
Military Court (Juzgado Militar) in each division or brigade of the Army. As
for the Air Force, there is just one Air Force Court (Juzgado de Aviacion) but
the President of the Republic has the authority to set up others. The comman-
der in chief of each military unit has jurisdictional power and acts as institu-
tional judge (juez institucional). However, this role can be delegated to

142 Jorge Mera Figueroa, La modernizacién de la justicia militar: un desafio pendiente,
Centro de Investigaciones Juridicas, Diego Portales University - Faculty of Law,

Santiago de Chile, on web page: http://derecho.udp.cl/inf_invest.htm. [Spanish origi-
nal, free translation.]

143 Article 1 of the Code of Military Justice. [Spanish original, free translation.]
144 Article 418 of the Code of Military Justice. [Spanish original, free translation.]

145 Herndn Montealegre, La seguridad del Estado y los Derechos Humanos, Edicién
Academia de Humanismo Cristiano, Chile 1979, p.29 and following.
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another general officer. The commander or institutional judge is assisted by a
military judge advocate.

Institutional Courts are courts of first instance for “all civil and criminal mat-
ters that constitute military jurisdiction”. They also exercise “disciplinary
jurisdiction over all those involved in administering military justice in the
first instance”.140 In the case of offences committed outside Chilean territory,
the Institutional Courts are as follows: the Santiago Military Court, the Court
for Naval Zone 1 and the Air Force Court, which has its headquarters in
Santiago.

There are two Military Courts of Appeal (Cortes Marciales), the Military
Court of Appeal for the Army, Air Force and Police and the Military Court of
Appeal for the Navy. The first is made up of two judges (ministros) from the
Santiago Court of Appeal, the Judge Advocates General for the Air Force and
Police and a colonel from the Army legal corps on active service. The
Military Court of Appeal for the Navy is made up of two judges (ministros)
from the Valparaiso Court of Appeal, the Judge Advocate General for the
Navy and a general officer from the navy on active service. Military Courts of
Appeal are the appellate courts for Institutional Courts and they are also
responsible for settling conflicts of jurisdiction involving courts within their
jurisdiction and hearing applications for the enforcement of rights (recursos
de amparo) submitted on behalf of individuals who have been detained or
arrested on the orders of military courts.

For the purposes of military criminal jurisdiction, the Supreme Court com-
prises the General Judge Advocate of the Army who hears applications for
the quashing of judgments (recursos de casacion) handed down by the
Military Courts of Appeal, applications for review (recursos de revision) with
regard to final judgments handed down by military courts in peacetime, and
petitions in error (recursos de queja) concerning decisions made by the
Military Courts of Appeal. The Supreme Court also has responsibility for set-
tling conflicts of jurisdiction between military courts and the ordinary courts.

The military prosecutorial function (Ministerio Piiblico Militar) is discharged
by the Military Attorney-General (Fiscal General Militar) whose role is to
“ensure that the social interest involved in offences for which military courts
in peacetime have jurisdiction and the interests of the National Defence insti-
tutions are safeguarded in those courts”.147 The Military Attorney-General is
appointed by the President and must be a justice official with the rank of
colonel or captain. Each Institutional Court also has a military prosecutor

146 Code of Military Justice. [Spanish original, free translation.]
147 Article 69 of the Code of Military Justice. [Spanish original, free translation.]
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(Fiscal Militar) assigned to it who is responsible for carrying out investiga-
tions and has the power to order the arrest of defendants. Military prosecutors
are initially appointed by the President but, in some circumstances, they can
be appointed by the respective Institutional Judge (Juez Institucional) from
among his subordinates. Police prosecutors (Fiscales de Carabineros) can be
appointed by the Military Judge (Juez Militar), on the basis of proposals put
forward by the Office of the Chief of Police (Direccion General de
Carabineros) and endorsed by the Office of the Judge Advocate General of
the Army. Prosecutors do not give up their operational duties as officers of
the Armed Forces.!48

Each armed forces and police corps has a judge advocate general (Auditor
General) and each Institutional Court has a judge advocate assigned to it.
Judge advocates are appointed by the President and their function is to pro-
vide advice to the administrative and judicial officials of the armed services.

In wartime or under a state of siege, military jurisdiction is exercised by the
Generals in Chief or Superior Commanders of garrisons or fortresses that are
under siege or being blockaded or of divisions or corps which are operating
alone and their counterparts in the Navy, courts martial, prosecutors and
judge advocates. The jurisdiction of the peacetime military courts ceases
automatically and is replaced by that of the wartime military courts. From the
point of view of jurisdiction ratione loci, in such circumstances military crim-
inal jurisdiction applies to any national territory which has been declared to
be under a state of alert or siege, whether as the result of an attack from
abroad or internal disturbances, and any foreign territory that is under armed
occupation by Chile.

The General in Chief of the Army performs the functions of military judge
for all the troops under his command throughout the territory under his juris-
diction. He also has the power to order courts martial to be convened to pros-
ecute those troops, confirm, revoke or change any sentences handed down by
such courts and order such sentences to be enforced. His jurisdiction encom-
passes criminal and civil cases as well as the exercise of discipline. The
General in Chief can delegate his military judge functions to divisional or
brigade commanders under his command. The General in Chief of the Army
or any general in command of an army division or corps operating on its own
who is acting as military judge has the authority to issue military edicts.

Courts martial have the authority to try all offences which fall to the jurisdic-
tion of the military court system and there is no right of appeal against their

148 Article 28 of the Code of Military Justice.
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decisions.!* They are set up on the orders of the General in Chief of the
Army or the general or commanding officer responsible for the unit in ques-
tion. Courts martial are presided over by the commanding officer or, if he is
not available, the longest-serving and highest-ranking officer available and
made up of officers from the military unit in question, their number varying
according to the rank of the accused. When the defendants are “ordinary
civilians without ties to the military”lso, the court martial must have six
members. Judge advocates also serve on courts martial. The proceedings are
swift and of a summary nature.

Military prosecutors in wartime are appointed by the President or the General
in Chief or Superior Commander of the forces. Only military personnel can
be appointed to these posts. They can be officers on active service or lawyers
who are officers in the reserve forces who have been called up for service.
Their duties are the same as in peacetime.

Lastly, it should be pointed out that, in principle, both in peacetime and
wartime, lawyers who are authorized to exercise their profession in an ordi-
nary court and officers belonging to the Armed Forces and Police - who must
be no higher in rank than the panel members of the military court in question
- can act as defence counsel.

The Code of Military Justice establishes several types of procedure depending
on whether it is peacetime or wartime or whether a state of emergency is in
force. In peacetime, the provisions of the Code of Military Justice, together
with some of the regulations from the ordinary Code of Criminal Procedure
(Codigo de Procedimiento Penal), are to be applied. It is the Institutional
Judge who is responsible for ordering the preliminary investigatory phase of
proceedings (el sumario) to be opened and the investigation must be carried
out by the military prosecutor. Article 113 of the Code of Military Justice
states that “the sumario shall ensue solely at the initiative of the authorities
and, therefore, it is not possible for a private party to bring an action in these
trials”.15! Nevertheless, in the case of certain offences!>2, the victim of the
offence must first of all give consent for prosecution to go ahead. It is impor-
tant to point out that during the investigation, “secret documents belonging to
the Armed Forces or the Chilean Police Force”!53 can be introduced into the
proceedings but this must be authorized in advance by the commander in
chief of the institution concerned or by the Chief of Police who can refuse on

149 Article 81 of the Code of Military Justice.

150 Code of Military Justice. [Spanish original, free translation.]

151 Article 113 of the Code of Military Justice. [Spanish original, free translation.]
152 They are: rape, abduction, adultery and sexual intercourse with a minor (estupro).
153 Code of Military Justice. [Spanish original, free translation.]
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the grounds of state security, national defence, internal public order or public
safety. Anonymous or secret evidence can also be introduced into the pro-
ceedings. Access to such documents or testimony is restricted and can be
made available to “the lawyers of the parties only to the extent that they form
the basis of the charges, dismissal or the final judgment”.!>* Once the mili-
tary prosecutor has completed the investigatory phase, the Institutional Judge
can order a temporary stay of proceedings, close the case once and for all or
order a full trial (plenario) to go ahead. Decisions to temporarily stay pro-
ceedings or dismiss the case can be the subject of appeal and, in the case of
offences carrying a heavy sentence (“pena aflictiva”)'3, can be referred for
consultation to the Military Court of Appeal. Appeals against the final sen-
tence can be lodged by the accused, the Military Attorney-General and the
victim of the offence. If there is no appeal, the Military Court of Appeal must
be consulted about the sentence. Once the sentence is final and the appeal and
consultation procedures have been exhausted, an application for review may
be submitted to the Supreme Court. In the case of offences detected in fla-
grante delicto, a summary procedure, under the charge of the commander of
the unit in question or the officer in “direct command of the force or place
where the deed was committed”, is used.!5® The commander or officer in
question has the power to arrest the suspects and carry out an investigation.
Once this has been completed, the case is referred to the appropriate
Institutional Court.

In wartime, a swift procedure of a summary nature is conducted by a court
martial. The relevant senior military authority orders the appropriate military
prosecutor to prepare the groundwork for prosecution. The military prosecu-
tor carries out a swift summary investigation which must take no more than
48 hours. Once the investigation is complete, the military commander, on the
advice of the relevant judge advocate, either dismisses the case or convenes a
court martial. In the case of offences detected in flagrante delicto, the pro-
ceedings are even more summary.

The Code of Military Justice treats the victims, their successors or anyone
else affected by the offence differently depending on whether it is peacetime
or wartime. In peacetime, the victims, their successors and anyone else affect-
ed by the offence can join a civil action for damages to a criminal action
being brought in a military court. However, the Code does not allow more
than one civil action to be brought in the same case since it stipulates that, if

154 Ibidem. [Spanish original, free translation.]

155 They are: military imprisonment (presidio militar) or maximum military imprison-
ment (reclusion militar mdxima).

156 Code of Military Justice. [Spanish original, free translation.]
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there is more than one, those concerned must “bring a joint action”.137 In
wartime, the Code of Military Justice does not allow the victims, their succes-
sors or anyone else affected by the offence to bring a civil action.

It is important to stress that the Chilean authorities themselves made the fol-
lowing comment to the United Nations Human Rights Committee: “The
impartiality of the military courts is questioned whenever military personnel
are put on trial for ordinary offences, since the members of military courts are
not irremovable and are subject to disciplinary action by higher-ranking offi-
cers, while an esprit de corps predominates in their decisions. Furthermore,
the competence of the judges to conduct proceedings in keeping with the
rules of due process, while ensured in the ordinary courts by the requirement
that judges should be lawyers, is not guaranteed in the military justice sys-
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tem’.

From the point of view of jurisdiction ratione personae, the military courts
can try Chileans and foreigners,!>® military personnel and civilians, as well as
juveniles under 16 years of age. For the purposes of military justice, military
personnel are defined in the Code as being members of the Army, Navy, Air
Force and Police, as well as ordinary students at Armed Forces and Police
Colleges, civilians employed by the Armed Forces and Police, conscripts,
members of the Armed Forces from the time of their call-up, people who
accompany the Armed Forces in the field in wartime and prisoners of war.

As far as jurisdiction ratione loci is concerned, the military courts try
offences committed on Chilean territory as well as offences committed
abroad in the following circumstances: offences committed on territory under
military occupation by Chilean troops, offences committed by military per-
sonnel in the line of duty or when on secondment and offences against the
sovereignty of the state or its external or internal security.

From the point of view of jurisdiction ratione materiae, the military courts
are authorized to try any offences specified in the Code of Military Justice
that are committed by military personnel or civilians, any offences assigned
to military courts as a result of special laws, any breaches of the Air Force
Code (Cddigo Aerondutico) or the regulations on recruitment and mobiliza-
tion committed by military personnel or civilians and any ordinary offences
committed by military personnel when at war, whether in the field, in the line
of military duty or because of it, in any type of military facility or on military

157 Article 133 of the Code of Military Justice. [Spanish original, free translation. ]

158 Fourth Periodic Report: Chile, United Nations document CCPR/C/95/Add.11, 2
December 1998, paragraph 185.

159 Article 3 of the Code of Military Justice.
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territory, whether on a permanent or temporary basis. Quite a wide variety of
offences are specified in the Code of Military Justice, ranging from typically
military offences to ordinary criminal offences.!®® At the same time, some
offences only apply in wartime or, in those circumstances, are deemed more
serious, both in terms of their description and the type of punishment applica-
ble.!0! The Code also contains a section on special offences applicable to the
Navyl©2 and the Police!®3, whether or not the perpetrators are members of
those institutions. In addition, as a result of other laws, the military courts
have jurisdiction over other offences, in particular, political offences commit-
ted by civilians. In the event that the main perpetrator of an offence is subject
to military jurisdiction, the Code gives military courts the authority to try
people who are not normally subject to their jurisdiction. Military courts can
also try any associated offences (delitos conexos), even in cases where the
offence in question would normally fall under the jurisdiction of the ordinary
courts. If there is any doubt about whether the offences are connected, the
Code gives preferential jurisdiction to the military courts. Lastly, military
courts are responsible for handling any civil actions arising from these
offences.

All in all, military courts have jurisdiction over any ordinary offences com-
mitted by military personnel in the line of duty or arising from it, which
means that they can try “human rights violations carried out by those in uni-
form”.164 Nevertheless, it should be stressed that, despite this general provi-
sion on the jurisdiction of ordinary offences, the ordinary courts are
responsible for trying “ordinary offences committed while performing duties
whose purpose is normally of a civil public nature”.!%> However, at the same
time the Code defines an act carried out in the line of duty as being “any act
which relates to or is connected with the functions of any member of the mili-
tary as a result of membership of the armed forces”.19¢ It is a fact that mili-
tary courts have been an active source of impunity as far as cases of human

160 For example, the following offences are specified in the Code of Military Justice:
treason, espionage, offences against the sovereignty and external security of the state,
offences against the internal security of the state (an attack on a sentinel, etc.),
offences against military duties and honour (service offences, sentinel offences, aban-
donment of service, desertion, etc.), insubordination (disobedience, attacking or
insulting a superior), offences against the interests of the Army, offences against
Army property and offences involving misrepresentation (falsedad).

161 Article 372 and following of the Code of Military Justice.

162 Articles 378 to 404 of the Code of Military Justice.

163 Articles 405 and following of the Code of Military Justice.

164 Jorge Mera Figueroa, op. cit. [Spanish original, free translation.]

165 Article 9 of the Code of Military Justice. [Spanish original, free translation.]

166 Article 421 of the Code of Military Justice, as cited in Fourth Periodic Report: Chile
United Nations document CCPR/C/95/Add.11, 2 December 1998, paragraph 101.
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rights violation are concerned. Roberto Garretén said the following: “As far
as trials for human rights violations are concerned, in other words, the prose-
cution of members of the military, the picture is diametrically opposed: pre-
sumption of innocence becomes certainty of innocence, the accused enjoy
privileges which are not available to any other defendants [and] diligence is
replaced by inaction”.167

Traditionally, when settling conflicts of jurisdiction between the ordinary
courts and the military courts in cases of human rights violations committed
by military or police personnel, “[t]he majority on the Supreme Court decided
to award jurisdiction to the military courts, in accordance with a broad inter-
pretation of the concept of a ‘service-related act’ [...].”198 For example, in
the case of Rodolfo Gonzilez, a victim of forced disappearance, the Court
maintained that since those allegedly responsible for the offence were mem-
bers of the military on active service, authority for handling the proceedings
lay with the military courts.!®® Nevertheless, over the past few years, the
Supreme Court has gradually though timidly begun to change its position. For
example, in 1994, in the case of the forced disappearance of David
Silbermann, the Court took the view that the ordinary courts should be
responsible for prosecuting the case.!’® However, the Supreme Court still
tends to refer most cases to the military courts.!”!

9. China

History

The Chinese Army has traditionally held a privileged position within society
and the State. In Imperial China, the Army was the main pillar of power on
which the dynasties were built. According to Professor Tsien Tche-hao, even
though there was an Army Ministry, for the purposes of justice, the Imperial
Army was subject to the courts attached to the Ministry of Punishment and

167 Roberto Garreton Merino, in the prologue to Justicia Militar. una nueva mirada,
Carlos Lopez Dawson, Comisién Chilena de Derechos Humanos, Santiago 1995,
p-11. [Spanish original, free translation.]

168 Fourth Periodic Report: Chile, United Nations document CCPR/C/95/Add.11, 2
December 1998, paragraph 101.

169 Kai Ambos, Impunidad y el Derecho penal internacional, Ed. Ad-Hoc, 2nd edition,
Buenos Aires, 1999, p.212.

170 Ibid., p.213.

171 See, among others, Informe de la Vicaria de Solidaridad, Chile, Appendix entitled
“Proceso por detenidos desaparecidos o ejecutados que han tenido movimiento entre
el 1° de enero 96 al 30 de junio 96”, on web page:
http://.www.derechos.org/nizkor/chile/vicaria/proceso.html.
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there were specific chapters on the Army in the imperial codes describing the
possible offences.!’> There was no special system of justice for the Army.
Nevertheless, if someone was sentenced to exile or banishment to the fron-
tier, the Army Ministry was consulted.

When the Republic of China was created following the national revolution
led by Sun Yat-sen in 1911, a system of military justice was set up. In 1929,
the military law concerning the three armies was passed. A code of criminal
procedure for the military courts was supposed to be introduced but this did
not happen until 1954, after the triumph of the 1949 Revolution. As a conse-
quence, the 1929 military law concerning the three armies and the 1954 law
of military procedure remained in force in Taiwan but not in the People’s
Republic of China.

Before taking power, the Chinese Communist Party had set up a type of ‘mil-
itary justice’ system. In fact, ‘supreme commissions for military trials’,
attached to the Revolutionary Military Commission set up by the future gov-
ernment, had been established when the Republic of Chinese Soviets had
been created in the province of Chiangxi in 1931.173

In 1949, with the creation of the People’s Republic of China, the beginnings
of a military court system came into being. Chinese military courts were con-
stantly active during the period of the Cultural Revolution. Under the 1954
Constitution of the People’s Republic of China, military courts were set up as
a form of special people’s court as well as courts of appeal under the supervi-
sion of the Supreme People’s Court. At the same time, military prosecutors’
offices were set up as part of the special people’s prosecutors’ offices respon-
sible to the Office of the Supreme People’s Prosecutor. In 1979, a new ordi-
nary Criminal Code was introduced and many typically military offences,
such as desertion and abandonment of service, were added to the list of pun-
ishable offences.!’* The ordinary Code of Criminal Procedure was also
amended in the same year. Military courts apparently applied the ordinary
Criminal Code as well as a military law.!75 From the point of view of juris-
diction ratione personae, military courts only tried offences committed by

172 Tsien Tche-hao, “L’évolution actuelle de la justice militaire en Chine”, in L’évolu-
tion actuelle de la justice militaire - Huitieme Congres international, Ankara 1979,
Recueils de la Société Internationale de Droit Pénal Militaire et de Droit de la Guerre,
Tom. VIII, Vol. II, p.177.

173 Tsien Tche-hao, “L’évolution actuelle de la justice militaire en Chine”, op. cit.,
p. 181.

174 Francisco Jiménez y Jiménez, Introduccién al derecho penal militar, Ed. Civitas,
Madrid, 1987, pp. 124-125.

175 Tsien Tche-hao , “L’évolution actuelle de la justice militaire en Chine”, op. cit,
pp- 183-184.
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members of the Army, with reservists, members of the militia and civilians
remaining outside their jurisdiction in peacetime as well as in wartime.

The military justice system consisted of military courts and military prosecu-
tors’ offices which were attached to each branch of the People’s Liberation
Army. According to Tsien Tche-hao, military criminal jurisdiction was incor-
porated into the organizational structure of the judiciary and, as far as the
right to legal representation, appeals and the work of the prosecutors were
concerned, was subject, in general terms, to the same procedures and norms
as the ordinary courts or people’s courts.!76 Military courts were made up of
a panel of three judges, one a military judge and the other two advisers.
Military judges had to be members of the military with legal training and
were appointed by the Ministry of National Defence. Military prosecutors
were responsible for performing the prosecutorial function as well as for
ensuring the legality of proceedings, investigating cases and bringing charges
as appropriate in the military courts.

The current situation

In 1982, a new Constitution of the People’s Republic of China was adopted.
With a few amendments made in 1988 and 1993, it remains in force.
According to article 124 of the Constitution!””, the Chinese judicial system is
made up of the Supreme People’s Court, local people’s courts, military courts
and other special people’s courts. Military courts are therefore special peo-
ple’s courts.!78 Like all people’s courts, whether ordinary or special, military
courts come under the judicial supervision of the Supreme People’s Court.
Similarly, the military prosecutors’ offices are still classified as a form of spe-
cial people’s prosecutors’ office under the authority of the Office of the
Supreme People’s Prosecutor and a “part of the State judicial machinery”.17%
The Chinese judicial structure does not set military criminal jurisdiction apart
as a separate jurisdiction within the general justice system. In all cases, ‘mili-
tary justice’ is dispensed by the Military Court of the People’s Liberation
Army, the military courts of the regions, the local military courts and the
naval courts. The military prosecutors’ offices complete the system of mili-
tary justice.

176 Tsien Tche-hao , “L’évolution actuelle de la justice militaire en Chine”, op. cit,
p-182.

177 This constitutional provision is developed in the Law on the People’s Courts.

178 See also Report by the Working Group on Arbitrary Detention - Addition Visit to the
People’s Republic of China, United Nations document E/CN.4/1998/44/Add.2, 22
December 1997, paragraph 17.

179 Core Document forming Part of the Reports of States Parties: China, United Nations
document HRI/CORE/1/Add.21/Rev.2, 11 June 2001, paragraph 29.
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The Military Court of the People’s Liberation Army is the highest level mili-
tary court. It is the trial court for offences committed by senior officers above
the rank of Division Commander, offences involving foreigners and any
criminal prosecutions referred to it by the Supreme People’s Court.!80 It is
also the court of appeal for death sentences imposed by other military courts.
Appeals against its decisions can be made to the Supreme People’s Court.
The president of the Military Court is appointed by the Standing Committee
of the National People’s Congress.!8!

The military courts for the main military regions are attached to the main
branches of the People’s Liberation Army (army, navy and air force). They
are authorized to try offences committed by members of the military with the
rank of Deputy Divisional Commander or Regiment Commander. They also
try offences which carry the death penalty as well as cases assigned to it by
the Military Court. In addition, they hear appeals against sentences handed
down by the local military courts.

The local military courts are attached to the units which make up the three
branches of the People’s Liberation Army. They try offences committed by
military personnel below the rank of Regiment or Battalion Commander as
well as offences which do not carry the death penalty. In addition, as delegat-
ed by the military courts for the respective main military regions, they can try
other cases that are assigned to them.

The navy courts are the trial courts for cases from the navy, including those
involving foreigners. Navy courts do not only deal with criminal matters and
their jurisdiction extends to all matters concerning the merchant navy.
Although they perform jurisdictional functions with regard to military crimi-
nal matters, they are not military courts in the true sense.

The prosecutorial function in military courts is exercised by the Chief
Prosecutor from the Military Prosecutors’ Office, who is appointed by the
Standing Committee of the National People’s Congress.!82 It is important to
point out that the examining magistrate (juge d’instruction) does not exist in
the Chinese system and it is the prosecutors, including military prosecutors,
who carry out the investigations during the preliminary stage of the proceed-
ings. In practice, this is done by the police under the supervision of the prose-
cutor’s office.

180 “Le systeme juridique chinois”, web page: http://www.beiyan.com/03011/002.htm.
181 Article 67 of the Constitution.
182 Article 67 of the Constitution.
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10. Colombia

History

In Colombia, as in many other Latin American countries, many laws relating
to military justice which had been introduced by the Spanish Crown during
the colonial period remained in force following independence from Spain
until the end of the 19" century.!83 For example, a decree dated 14 October
1821 allowed the authorities to enforce certain regulations from the colonial
period concerning desertion and military discipline. Similarly, a decree dated
27 June 1831 stipulated that, in cases of desertion, military officials should
continue to enforce the forms of punishment that had been applicable under
Spanish legislation prior to 18 May 1808. Another law passed on 16 June
1853 declared that several ordinances on military matters dating from the
colonial period were still valid. On 27 November 1861, a decree was issued
stating that, together with the general laws of the Republic of New Granada
and the Confederation of Granada which had been in effect until 1859, “the
Spanish ordinances and Royal Charters (Reales Cédulas) which were and are
in force in the country” (article 1) in relation to military business carried out
by the Army and Navy continued to apply.!3* The same decree declared that
these norms formed the basis of the Military Code of the United States of
Colombia and ruled that, as far as military trials were concerned, the proce-
dure established in the Royal Charters that had been in force prior to March
1808 should be observed. At the same time, several regulations relating to
military criminal matters were issued. For example, Law N° 11 of 1825 laid
down the rules on jurisdiction that applied to military trials for military and
ordinary offences. A law dated 2 June 1842 regulated courts martial and
authorized the Bogotd Supreme Court to hear appeals arising from such pro-
ceedings. It should not be forgotten that, throughout the 19" century and well
into the 20t century, Colombia endured numerous civil wars and many feder-
al governments. Throughout that century, a host of regulations relating to mil-
itary justice were issued, both at the national and state level. Some of the
federated states had military codes. Every time civil war broke out, it became
an opportunity to issue new regulations on military justice matters. This
means that for several decades norms dating from the colonial period coexist-
ed with a vast array of national regulations.

However, it seems that the first Military Code was promulgated in 1881 as a
result of Law N° 35 passed by the Congress of the United States of Colombia

183 Francisco Rodriguez Ussa, Derecho penal comparado - Legislacién Comin y
Legislacién Militar, Ed. Publicaciones juridicas FRU, Bogota 1988, Parte general,
p.33.

184 Article 1, decree of 27 November 1861. [Spanish original, free translation.]
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on 20 May 1881. It was not just a military criminal code. The 1881 Military
Code regulated the security forces (Fuerza Piiblica)'® and the rules applica-
ble to military operations and situations of insurrection and rebellion!8¢ as
well as matters relating to ‘military justice’.!87 Book 5 of the 1881 Military
Code established how military courts were to be organized, defined military
offences and set out judicial procedures. Article 1360 stipulated that “there is
no military jurisdiction in peacetime. All individuals from the army are there-
fore triable by the ordinary judges and courts of the Union for any ordinary
offences and wrongful acts (culpas) they may commit”.!88 Nevertheless, the
Code allowed military courts to have jurisdiction over ordinary offences in
certain circumstances but it was restrictive and expressly stated that if a mili-
tary court acted without the necessary jurisdiction, it would be “grounds for a
motion to quash (recurso de nulidad)”'8° and that if military judges or courts
exercised “powers belonging to the legislative or administrative authorities
[...] [it would constitute an] abuse of power”.190

Later on, in 1931, a Code of Military Justice (Cddigo de Justicia Militar) was
introduced.!®! Fourteen years later, in 1945, the 1931 Code was replaced by
the Code of Military Criminal Justice (Cédigo de Justicia Penal Militar).'92
However, five years later, in 1950, yet another Military Criminal Code
(Cédigo Penal Militar) was issued.'9? The new code was later amended and
supplemented through a vast array of emergency legislation. Among the
changes made to the military court structure at that time, it is worth mention-
ing the creation in 1953 by the de facto government of General Rojas Pinilla
of the Military Court of Cassation and Review (Corte Militar de Casacion y
Revision) as the highest court within the military justice system. There was
no precedent for this move because the military criminal statutes in force up
until 1953 had recognized the Supreme Court of Justice as the highest court
with regard to military criminal matters.!* The Military Court of Cassation

185 Book One, “On the Security Forces” (“De la Fuerza Piiblica’), and Book Two, “On
Forces in Action” (“De la Fuerza Activa”), of the Military Code, Law N° 35 of 1881.

186 Ibid., Book Four, “Regulations related to the law of nations which must be observed
by the heads of military operations”.

187 Ibid., Book Five, “Military Justice”.

188 Ibid., article 1360. [Spanish original, free translation.]

189 Ibid., article 1363. [Spanish original, free translation.]

190 Ibid., article 1364. [Spanish original, free translation.]

191 Law N° 84 of 23 June 1931.

192 Law N° 3 of 19 February 1945.

193 Decree N° 1125 of 31 March 1950.

194 For example, see articles 1381, 1385, 1386 and 1387 of the 1881 Military Code, arti-
cles 25, 27 and 28 of the 1931 Code of Military Justice and articles 5 and 24 of the
1945 Code of Military Criminal Justice.
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and Review ceased to exist in 1958 when a new Code of Military Criminal
Justice was introduced.

The 1958 Code of Military Criminal Justice was issued by decree by the de
facto government of General Rojas Pinilla!®> and made permanent by means
of a 1961 law.'®0 The new code retained many of the emergency provisions
introduced in previous years.'9’ The 1958 Code remained in force until June
1989 when a new military justice statute, the Military Criminal Code, which
had been promulgated in 1988, came into effect.!?® In 1999, that Code was in
turn repealed and replaced by a new Military Criminal Code which entered
into force in August 2000. Article 608 of the new law stipulated that the Code
“shall come into effect one (1) year after its date of issue, providing that the
respective Statutory Law which determines the structure of the
Administration of Military Criminal Justice is in force”.1?

It is important to stress that, throughout the 20 century, Colombia experi-
enced several civil wars and numerous states of siege. The powers of the mili-
tary courts were considerably extended following the enactment of a myriad
of laws, mainly of an emergency nature, one of the first being Law N° 28 of
1905 which authorized the military courts to try ordinary offences committed
by military personnel and members of the rebel forces during the ‘Thousand
Day War’ (‘Guerra de los Mil Dias’). A large number of provisions giving
the military courts the power to try civilians were promulgated.

The subjection to military jurisdiction of members of the Colombian National
Police, an institution which, despite its civilian nature, had long been incorpo-
rated into the Armed Forces200 and attached to the Ministry of Defence, has
been a constant feature in the history of military criminal jurisdiction, as
established in decrees Nos. 2900 of 1952, 1814 of 1953 and 1426 of 1954.
Article 1 of Decree N° 1426 of 1954 expressly stipulated that “all offences
committed by members of the Police Forces on active service”20! were sub-
ject to the jurisdiction of the military courts. Subsequent provisions reiterated
this and treated members of the Police as military personnel for judicial pur-

195 Decree N° 250 of 11 July 1958.

196 Law N° 141 of 1961 as a result of which Decree N° 250 of 11 July 1958 was adopted
as a permanent law of the Republic.

197 Eduardo Umana Luna, “Factores socio-juridicos de la impunidad”, in G. Guzman
Campos, O. Fals Borda and E. Umana Luna, La Violencia en Colombia, Carlos
Valencia Editores, 9th edition, Bogotd 1980, Book I, p.382.

198 Decree N° 2550 of 12 December 1988.

199 Military Criminal Code of 2000, article 608. [Spanish original, free translation.]
200 Decree 1953 of 1814.

201 Decree 1426 of 1954, article 1. [Spanish original, free translation.]
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poses.202 Military criminal codes in force until 1958 did not specifically state
that members of the Police were to be tried by military courts. However, the
1958 Code of Military Justice and, later on, the Military Criminal Codes of
1988 and 1999 did specifically grant military privilege to members of the
National Police. The Supreme Court of Justice ruled on several occasions that
members of the Military Police benefitted from military privilege.203

The 1958 Code of Military Criminal Justice

The 1958 Code of Military Criminal Justice brought the regulations on the
organization and structure of the military justice system, the classification of
offences and the rules of procedure together into a single document.

As a result of the new code, military criminal jurisdiction was completely
incorporated into the hierarchical command structure of the Armed Forces.204
This was expressly stated in article 2 of the Code: “the exercise of military
jurisdiction is inherent to the military hierarchy”.205 Thus the following were
to be part of the military court structure: the Supreme Military Tribunal
(Tribunal Superior Militar), military trial judges (Jueces de Primera
Instancia Penal Militar), presidents of oral courts martial (Presidentes de los
Consejos Verbales de Guerra) and military examining magistrates (Jueces de
Instruccion Instancia Penal Militar). The Code also gave jurisdictional pow-
ers to the Minister of War in certain circumstances.2%¢ The Criminal Appeals
Division (Sala de Casacion Penal) of the Supreme Court of Justice was to
have powers with regard to military criminal jurisdiction as the court of
cassation and review (tribunal de casacion y revision) for second instance
judgments handed down by the Supreme Military Tribunal and as the appel-
late court (tribunal de apelacion) for first instance judgments handed down
by the Supreme Military Tribunal as well as for ruling on conflicts of juris-
diction between the ordinary criminal courts and the military courts.
However, later on, in 1972, the power to rule on conflicts of jurisdiction was
removed and given to the Disciplinary Tribunal (Tribunal Disciplinario)*®,

202 For example, decrees 2953 of 1968, 2347 of 1971, law 2 of 1977 and decree 2137 of
1983.

203 For example, see the decisions handed down on 29 September 1973, 22 February
1979 and 4 October 1979.

204 The term Fuerzas Armadas (Armed Forces) applied to the Military Forces (Army,
National Navy and Air Force) and the National Police. These days the equivalent
term is Fuerza Piblica.

205 1958 Code of Military Justice, article 2. [Spanish original, free translation.]

206 Ibid., article 319. The name of the Ministry of War was later changed to Ministry of
National Defence.

207 Law N° 20 of 1972.
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which exercised it until July 1987 when it was restored to the Supreme Court
of Justice.208 The fact that the Supreme Court of Justice had developed
restrictive jurisprudence on matters relating to military jurisdiction and ser-
vice-related acts (actos del servicio) was not unconnected with this transfer of
jurisdiction.

The Supreme Military Tribunal was made up of the General Commander of
the Armed Forces and fifteen judges appointed by the executive. The latter
had to be Armed Forces officers who were qualified lawyers and had held the
position of judge or prosecutor within the military justice system. The
Supreme Military Tribunal was responsible for hearing applications for
appeal or review of judgments rendered in the first instance by other military
courts and was the court of original jurisdiction for proceedings against mili-
tary examining magistrates and judge advocates. Nevertheless, in 1984, the
Supreme Court of Justice ruled that this latter role was unconstitutional 20

The position of military trial judge was carried out by the highest-ranking
official within the chain of command of each of the armed services (the
Army, National Navy, Air Force and National Police) and, in turn, within
each unit, however big or small, belonging to each of those bodies. For exam-
ple, in the case of the Army, the Commander of the Army and the comman-
ders of each division, brigade and battalion were military trial judges.
Jurisdiction was allocated on the basis of several criteria: the rank of the sol-
dier or police officer facing trial, which military or police unit he belonged to,
which unit had territorial jurisdiction in the place where the offence was com-
mitted, etc. However, in the case of civilians facing trial by military courts,
the role of military trial judge was placed on the shoulders of the Brigade
Commanders. Since it was not necessary to have any legal qualifications to
be a military trial judge, legal advice was provided to them by the judge
advocate assigned to the military or police unit in question.

Rather than being a military court as such, the concept of president of an oral
court martial refers to a procedure established by the Code for trying certain
offences in the form of an oral court martial. The role of president of an oral
court martial was to be performed by an Armed Forces officer appointed by
the Commander of the armed force or military or police unit in question.2!0

208 This power were restored to the Supreme Court of Justice in the new Code of
Criminal Procedure (Decree N° 50 of 1987).

209 Judgment handed down on 1 November 1984.

210 1958 Code of Military Criminal Justice, article 354. See also Jorge H. Barrios
Garzon, “Evolucion actual de la jurisdiccion penal militar en la Repiiblica de

Colombia”, in Huitieme Congrés International - Ankara, 11-15 octobre 1979, L’évo-
lution de la Justice Militaire, Brussels 1981, Book VIII, Volume II, p.668.
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In practice, it was the commanders themselves who did so. Apart from the
President, an oral court martial was made up of a panel of members and a
prosecutor, all of whom had to be officers of the Armed Forces who were
either on active service or in retirement. The duties of the president of an oral
court martial were similar to those of a military trial judge.

The position of military examining magistrate could be held by any officer
from the military forces or National Police who had been appointed by a mili-
tary trial judge or by the Supreme Military Tribunal. In some special cases,
the following were able to carry out the duties of military examining magis-
trate: civilians working for the Armed Forces who had been authorized to do
so by the General Commander of the Armed Forces, judge advocates desig-
nated by the Minister of War or a military trial judge, officials from the ordi-
nary criminal justice system who had been designated by the Minister of
Justice following a request from the General Commander of the Armed
Forces or the Armed Forces Prosecutor (Procurador General de las Fuerzas
Armadas). To be a military examining magistrate, it was necessary to be a
lawyer and to have been a judge or prosecutor within the ordinary criminal
justice system, a judge advocate, a professor of law at a university or to have
completed a special course of study in military law.

While the Supreme Military Tribunal and the military trial courts (Juzgados
de Instruccion Penal Militar) were permanent courts within the military jus-
tice system, this was not the case for the other bodies. The commander of a
particular military or police unit could take on the role of military trial judge
or convene an oral court martial as the need arose.

The structure was supplemented by the Judge Advocate’s Office (Auditoria
de Guerra) and the Public Prosecutor’s Office (Ministerio Piiblico). The
Judge Advocate’s Office provided legal advice to the courts within the mili-
tary justice system. Each Armed Forces institution had a Senior Judge
Advocate’s Office (Auditoria Superior de Guerra) and senior, principal and
auxiliary judge advocates, who were employed by the Ministry of War by
whom they were “freely appointed or removed”.2!! The Office of the Armed
Forces Prosecutor (Procuraduria General de las Fuerzas Armadas)*'? repre-
sented the Public Prosecutor’s Office (Ministerio Piiblico) within the military
court system. To be Armed Forces Prosecutor, it was necessary to be an offi-
cer on active service with the rank of general who could be “freely appointed

211 Ibid., article 374. [Spanish original, free translation.]

212 This later became the Office of the Prosecutor’s Delegate for the Armed Forces
(Procuraduria delegada para las Fuerzas Armadas) attached to the Procuraduria
General de la Nacion. It was later split between two delegates: one for the military
forces and one for the National Police.
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or removed” by the Government.2!3 These requirements were retained fol-
lowing the 1971 reform of the Public Prosecutor’s Office (Procuraduria
General de la Nacién)*'* and, although the Supreme Court of Justice had
declared them to be unconstitutional in 1983213 it was not until 1987 that the
first civilian would be appointed to the post. Within the various courts that
made up the military justice system, the Public Prosecutor’s Office was repre-
sented by prosecutors (fiscales), the vast majority of whom were Armed
Forces officers on active service.

Almost all officials working in the military justice system (prosecutors, tri-
bunal members, court-appointed defence counsel, court clerks and legal
advisers) are military or police personnel who are subordinate to the trial
judge who is at the same time carrying out the duties of military or police
commander and therefore responsible for freely removing or appointing them.
This gives rise to a relationship of total dependence on the military or police
command. The late President of the Supreme Court of Justice, Dr. Alfonso
Reyes Echandia, was quite right when he said the following about the mili-
tary justice system: “It is therefore the most senior-ranking military officers
who investigate and rule on criminal proceedings concerning offences com-
mitted by members of the armed forces in the ordinary exercise of their mili-
tary activities [...] with such a pyramidal system of hierarchy it is impossible
to expect a balanced and fair trial”.216

The Code of Military Criminal Justice established several types of proceed-
ings: a court martial under the charge of a military trial judge, an oral court
martial (a summary trial) and a special procedure (Procedimiento Especial),

213 1958 Code of Military Criminal Justice, article 378. [Spanish original, free transla-
tion.]

214 Article 36 (a) of Decree Law 521 of 1971. The Procuraduria General de la Nacion
has a dual function: in criminal matters it represents the interest of the Nation and
supervise the legality of the proceedings; and it is also the highest authority in matters
relating to the official conduct of persons in public service, to the exception of judges
and magistrates. It exercises disciplinary authority, conducts the appropriate investi-
gations and imposes the appropriate sanctions (art. 277 of the Constitution). It there-
fore exercises external disciplinary authority over government institutions,
independently of the internal disciplinary authority of each institution. It may refer
any evidence it collects to the prosecutors and judges for the purposes of the relevant
criminal proceedings. Before the establishment of the Fiscalia General de la Nacion
(Office of the General Public Prosecutor), the Procuraduria General de la Nacion has
been in charge, partially or intirely, of the criminal investigation.

215 Judgment handed down on 16 June 1983.

216 Alfonso Reyes Echandia, “Legislacion y Seguridad Nacional en América Latina”, in
6 de noviembre magazine, No. 2, Bogotd, June 1986, p.12. [Spanish original, free
translation.]
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an extremely summary form of trial which, in some cases, lasted less than 48
hours.217

As a result of the 1958 Code of Military Criminal Justice, the jurisdiction of
the military courts was extended by comparison with earlier military legisla-
tion, in particular, the rules on military jurisdiction contained in the 1886
Constitution which had been in force up until then. In fact, article 170 of the
1886 Constitution stipulated that “offences committed by military personnel
on active service or in relation to it shall be heard by the courts martial
(Cortes Marciales) or military tribunals (Tribunales Militares), in accordance
with the provisions of the Military Criminal Code”.2!8

Under the Code of Military Criminal Justice, the jurisdiction ratione person-
ae of military courts encompassed all military and police personnel on active
service, civilians working with the Armed Forces, foreign military personnel
serving with the Colombian Armed Forces, prisoners of war and spies. As far
as jurisdiction ratione materiae was concerned, military courts were responsi-
ble for trying all offences defined in the Code of Military Criminal Justice
(including strictly military offences and ordinary criminal offences which had
been ‘militarized’) as well as ordinary criminal offences committed by mili-
tary or police personnel in the course of duty or connected with it. In wartime
or under a state of emergency, their jurisdiction was extended to cover any
military or ordinary criminal offence committed by members of the military
or police or civilians working for the Armed Forces.

In addition to the regulations contained in the Code of Military Criminal
Justice, under a state of siege emergency measures could be adopted. These
drastically extended the scope of jurisdiction of the military courts. Under the
emergency powers, military courts were systematically granted the authority
to try civilians, usually by means of an oral court martial or the special proce-
dure. It is worth remembering that, between November 1958 and June 1982
and from May 1984 until July 1991, Colombia was under a permanent state
of sieg6219 and that, for example, between 1965 and 1986, 42 decrees autho-
rizing military courts to try civilians were issued.?20 This practice carried on
until 5 March 1987 when the Supreme Court of Justice declared the trying of
civilians by military courts to be unconstitutional.

217 For example, see Gustavo Gallén and Federico Andreu, Sistema judicial y derechos
humanos en Colombia, Comision Andina de Juristas - Secciéon Colombiana, Ed.
ECOE, Bogoté 1990, pp.24 to 26.

218 Constitution of 1886, article 170. [Spanish original, free translation.]

219 Gustavo Gallén and Federico Andreu, op. cit., pp.21 and 22.

220 Decrees Nos. 1290, 1752 and 3398 of 1965, 28 of 1966, 1661 and 1695 of 1969, 593,
636, 637 and 1133 of 1979, 254, 271, 1518 and 1989 of 1971; 357, 1267, 1315 and 2034
of 1972, 1394 of 1973, 1142, 1250, 1412 and 2407 of 1975, 429, 756, 2193, 219, 2195
and 2260 of 1976, 329 and 330 of 1977, 1923 of 1978, 747, 1042, 1056, 1057, 1058,
1071, 1209, 1290 and 2689 of 1984, and 3664 and 3671 of 1986.
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The Code of Military Criminal Justice allowed the victims and their succes-
sors to bring a civil action for damages (parte civil) in the case of ordinary
criminal offences. The only instance in which this was not permitted was in
the case of strictly military offences. However, the jurisprudence developed
by the Supreme Military Tribunal and other military courts did not allow a
civil action to be brought in the case of ordinary criminal offences committed
in the course of duty.22!

The Military Criminal Code of 1988

In 1988, as a result of a request for extraordinary powers made to Congress in
December 1987 by the Minister of Defence, the executive issued a new
Military Criminal Code which entered into effect in June 1989.222

In general, the new code reproduced most of the provisions of the 1958 Code
of Military Criminal Justice together with the various changes and amend-
ments it had undergone. In that sense, it was in reality a reform of the 1958
code rather than a new one. In terms of changes to the structure of the mili-
tary courts, the following are worth noting: as well as the powers originally
attributed to it in the 1958 Code, the Supreme Court of Justice was to be the
trial court for proceedings against judges from the Supreme Military Tribunal
and the high command of the armed forces; the Supreme Military Tribunal
once again became the trial court for proceedings against military examining
magistrates and judge advocates; the power to act as a military trial judge was
extended to include the Joint Chief of Staff of the Military Forces, directors
of military or police training colleges and other senior officers in a position of
leadership; and the role of president of oral courts martial disappeared, with
their duties being reassigned to military trial judges. The role of representa-
tive of the Public Prosecutor’s Office remained in the hands of Attorney-
General’s Delegates for the Military Forces and National Police and the
prosecutors acting before the Supreme Military Tribunal, the military trial
courts and the oral courts martial. Paradoxically, even though it was possible
for the Attorney-General’s Delegates for the Armed Forces and National
Police to be civilians, the Code stipulated that: “under no circumstances shall
the Public Prosecutor’s Office be represented by officers of lower rank or
seniority than the accused”.223

Under the new Military Criminal Code, the following procedures were speci-
fied: an oral court martial, an oral court martial without a panel (sin interven-

221 Gustavo Gallén and Federico Andreu, op. cit., p.26.
222 Decree 2550 of 12 December 1988.

223 Article 367 of the Military Criminal Code (Decree 2550 of 1988). [Spanish original,
free translation.]
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cion de vocales) and a special procedure (Procedimiento Especial). In general
terms, these were similar to the procedures contained in the 1958 Code.

But the most sensitive changes introduced as a result of the new Military
Criminal Code undoubtedly concerned the scope of jurisdiction of the mili-
tary courts and the question of being able to bring a civil action for damages
(parte civil). The new code extended military jurisdiction. Firstly, article 14
stipulated that its provisions would apply to “military personnel on active ser-
vice who commit a punishable military or ordinary act related to the service
itself, inside or outside national territory [...] They shall also apply to [senior]
officers, non-commissioned officers and [ordinary] officers of the National
Police”.22* According to article 291 of the Code, “military personnel on
active service and members of the National Police, when they commit
offences envisaged in this Code or other offences in the course of duty or in
connection with it, shall only be tried by [military] judges and courts”.22
Secondly, among the offences defined in the Code were some which are typi-
cally viewed as political, such as rebellion, sedition and riot, thereby once
again paving the way for civilians to be tried by military courts under emer-
gency legislation.

Thirdly, under article 291 of the Code, typical gross human rights violations
committed against civilians were classed as offences for which the military
courts were to have sole jurisdiction. Thus, under the Code, the following
were defined as military offences: torture (article 256), extrajudicial execu-
tion (article 259) and, according to statements by the then Minister of
Defence, the forced disappearance of persons (article 253 concerning “special
arbitrary detention”). The aim was clear: to settle once and for all, and in
favour of the military courts, the question of which courts were authorised to
try typical gross human rights violations committed by members of the secu-
rity forces. Prior to that, these had been treated as ordinary criminal offences
committed in the course of duty, thereby meaning that on some occasions
ordinary judges could try such offences since they were not considered to be
service-related.

As far as the possibility of bringing a civil action for damages (parte civil)
was concerned, the new Code simply failed to make any reference to the
issue in the section on “Parties to the proceedings”.226 This legal vacuum was
frequently invoked by military courts to deny requests from the victims of
human rights violations or their relatives to be parties to the proceedings.
Nevertheless, later on, the Constitutional Court affirmed in several of its rul-

224 1988 Military Criminal Code, article 14. [Spanish original, free translation.]
225 Ibid., article 291. [Spanish original, free translation.]
226 Ibid., articles 362 to 382.



Part II. Section II. Military Jurisdiction and Domestic Legislation 231

ings that there was nothing to prevent victims and/or their successors from
joining a civil action to criminal proceedings in military courts and that
access to the administration of justice is an integral part of due process.?2’

Lastly, it is important to point out although the 1988 Military Criminal Code
restored the authority to settle conflicts of jurisdiction between military and
ordinary courts to the Supreme Court of Justice, a few months later it was
taken away again and given back to the Disciplinary Tribunal. This was done
through Decree Law N° 1861 of 1989 and “the progress which had been
made through jurisprudence [in terms of interpreting military jurisdiction in a
restrictive manner] was wiped out at a stroke”.228

The system of military justice established in the 1988 Code was severely crit-
icized by the Procuraduria General de la Nacion. In his Third Report, the
Procurador General said the following: “Military criminal justice has been
very ineffective in bringing to trial and sentencing violators of human rights
from among the ranks of the State defence and security bodies. [...] It is
noticeable, as has happened on previous occasions, that a misconceived
‘esprit de corps’ has led to concealment, made investigation difficult, planted
obstacles throughout the proceedings and ended up preventing justice from
being done. In addition, in many cases, the decisions reached by the military
courts openly contradict rulings by the Procuraduria General de la Nacion
[on disciplinary matters], [...] What is needed is a thorough re-thinking of the
way in which members of the Armed Forces should be tried”.22° The
Procuraduria General de la Nacion concluded that “concepts such as military
privilege, a service-related act and due obedience must be rethought in the
light of the principles and values contained in the Colombian Constitution,
the fundamental basis of which is respect for human rights. It should be made
perfectly clear that such classifications should only protect members of the
Armed Forces as an exception. To interpret them by extension as analogous
to conduct that is not directly related to military or police duties in the strict

sense is mistaken”.230

227 Rulings N° C-173/93 of 4 May 1993, N° C-104/93 of 11 March 1993 and N° 275/94
(Ref: File N° -31,551) of 15 June 1994.

228 Eduardo Umaifia Mendoza, “Examen del Fuero Militar”, in Tribunal Permanente de
los Pueblos - Proceso a la Impunidad de Crimenes de I.esa Humanidad - Bogotd
noviembre 4, 5 y 6 1989, Ed. Liderlip, Bogota 1989, p.327. [Spanish original, free
translation. |

229 Procuraduria General de la Nacién, III Informe sobre Derechos Humanos, 1993 -
1994, Bogotd, 1994 pp. 17 and 18. [Spanish original, free translation.]

230 Ibid., p.73. [Spanish original, free translation.]
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The 1991 Constitution and the process of military criminal reform

In 1991, a new Colombian Constitution was promulgated and, with several
amendments, remains in force today. Members of the military and police are
granted their own special jurisdiction in the new Colombia. For example, arti-
cle 22 of the chapter entitled “On the Security Forces” (“De la Fuerza
Priiblica”) states: “Offences committed by members of the security forces on
active service, or in relation to it, shall be tried by courts martials (Cortes
Marciales) or military tribunals (Tribunales Militares), in accordance with
the provisions of the Military Criminal Code”.23! In 1995, this article was the
subject of an amendment to the Constitution that resulted in the addition of
the following sentence: “Such Courts or Tribunals shall be made up of mem-
bers of the security forces on active service or in retirement”.232 This amend-
ment was introduced in clear and direct response to several judgments and
rulings on the protection of rights adopted by the Constitutional Court during
1995. In one such judgment, the Court had declared a provision of the 1988
Military Criminal Code stating that military courts should be made up of
members of the Armed Forces on active service to be unconstitutional. The
Constitutional Court took the view that members of the Armed Forces on
active service, as officials answerable to the executive and subject to military
or police structures and hierarchy, could not guarantee the principle of impar-
tiality that is intrinsic to justice. The Court ruled that only civilians and
retired members of the Armed Forces could sit on military courts.233 The pro-
posed amendment to the Constitution was described as “classic retaliation
against the Judiciary”.234

Issues relating to military jurisdiction were addressed in other provisions of
the 1991 Constitution. Military courts were specifically prohibited, even in
times of internal upheaval, from investigating and prosecuting civilians.23> At
the same time, a new jurisdictional body, the Supreme Judicial Council
(Consejo Superior de la Judicatura) was set up and given responsibility for
settling conflicts of jurisdiction between different courts.23¢ This clearly
implied conflicts of jurisdiction between the ordinary criminal courts and
military courts. This body eventually replaced the Disciplinary Tribunal.
Lastly, the Constitution created the National General Prosecutor’s Office

231 1991 Constitution, “On the Security Forces”, article 22. [Spanish original, free trans-
lation.]

232 Legislative Act N° 02 of 1995.

233 Ruling N° C-141/95 by the Constitutional Court.

234 See Comisién Colombiana de Juristas, Colombia, derechos humanos y derecho
humanitario: 1996, Serie: Informes Anuales, Bogotd 1997, p.108. [Spanish original,
free translation.]

235 Article 214 of the 1991 Constitution.

236 Article 256 (6) of the 1991 Constitution.
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(Fiscalia General de la Nacion) with reponsibility for instituting criminal
proceedings, investigating offences and bringing charges against those
responsible.23” As a result, the Colombian criminal justice system, which
until then had been inquisitorial in nature, became accusatorial. However,
“offences committed by members of the security forces on active service or in
connection with that service”238 were removed from the sphere of compe-
tence of the General Prosecutor’s Office. The creation of the General
Prosecutor’s Office was to have a significant impact on the powers which,
prior to that, had been held by the Procuraduria General de la Nacion.
Although the latter would continue to perform prosecutorial functions, its role
in judicial proceedings would be reduced.

Throughout the 1990s, criticism of the military justice system, and especially
the practice of military and police personnel being tried by their peers for
human rights violations, gradually increased at both the national and interna-
tional level. The Procuraduria General de la Nacion and the Ombudsman’s
Office (Defensoria del Pueblo), together with the United Nations Human
Rights Committee and Special Rapporteurs on extrajudicial executions and
Torture, as well as the Inter-American Commission on Human Rights, repeat-
edly criticized the phenomenon. In a statement on the situation of human
rights in Colombia, the United Nations Commission on Human Rights, reiter-
ated its appeal to the Colombian authorities to amend military criminal legis-
lation in order to ensure that members of the security forces who had
committed human rights violations could only be tried in the ordinary crimi-
nal courts.

On 11 October 1995, the Colombian Government submitted a draft bill to
Congress on reform of the Military Criminal Code. However, the proposed
reform did not remove torture and other human rights violations from the
jurisdiction of the military courts. The Colombian Government presented a
summary of the contents of the bill.23° The main intention was to bring mili-
tary jurisdiction into line with the 1991 Constitution through adoption of the
accusatorial system of criminal justice. Several other changes were included
in the bill, such as a definition of what was meant by a service-related act

237 Articles 249, 250 and 251 of the 1991 Constitution.

238 Article 250 of the 1991 Constitution. [Spanish original, free translation.]

239 “Palabras del Seiior Presidente de la Republica, Doctor Ernesto Samper Pizano, en
la Conmemoracion de los cien aiios de la Academia de Jurisprudencia”, copy,
Santafé de Bogotd, 23 September 1994; “Politica del Gobierno del Presidente de la
Repiiblica de Colombia Ernesto Samper Pizano en materia de Derechos Humanos”,
Republic of Colombia, Santafé de Bogotd, February 1995, copy; “Discurso del Seiior
Presidente de la Repiiblica, Doctor Ernesto Samper Pizano de instalacion de la

Comision redactora del Codigo Penal y Procesal Penal Militar”, Santafé de Bogota,
8 March 1995.
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(acto de servicio), the “inclusion of new offences, such as torture, the forced
disappearance of persons and genocide, together with severe penalties”240
and the setting up of “military legal apparatus [which is] independent from
the operational command structure” 24!

The bill was widely criticized both inside the country and by the United
Nations. At the same time as the proposal was under discussion, far-reaching
rulings on the issue of military jurisdiction were being handed down by the
Constitutional Court. Those worth highlighting include the 1996 judgment in
which it considered that, given that military examining magistrates were
employed by the executive, their “degree of independence and impartiality is
practically non-existent”;242 the 1997 judgment in which it ruled that under
no circumstances could crimes against humanity be considered to be offences
committed in the course of duty and that they could only be tried in the ordi-
nary criminal courts;2*3 and the 1998 judgment in which several provisions
of the 1988 Military Criminal Code were declared unconstitutional. In the lat-
ter ruling, the Court took the view that participation of members of the armed
forces on active service as panel members on oral courts martial was “irrec-
oncilable with the right to due process and the right to have access to
justice”.244 In 1996, a parliamentary proposal calling for the forced disap-
pearance of persons, as well as torture, genocide and the unlawful displace-
ment of populations, to be made specific crimes was reactivated. It was
finally adopted in 2000 and expressly stated that military courts could not try
such offences.?> In 1999, in the midst of all this and following an unexpect-
ed and hasty debate in the Senate and the Chamber of Representatives, Law
N° 522, namely the Military Criminal Code, was rushed through.24¢ Despite
the initial draft, significant changes had been made to the new military
statute.

240 “Politica del Gobierno...”, February 1995, op. cit., p.12. [Spanish original, free
translation.]

241 Ibidem. [Spanish original, free translation.]

242 Ruling N° C-037 of 1996 by the Constitutional Court. [Spanish original, free transla-
tion.]

243 Ruling N° C-358/97 (Ref: File N° D-1445) of 5 August 1997.

244 Ruling N° D-145/98 (Ref: File N° D-1772) of 22 April 1998. [Spanish original, free
translation. ]

245 Law N° 589 of 6 July 2000. Although in the end the clause prohibiting military courts
from having jurisdiction for these offences was thrown out, jurisdiction was in fact
attributed to the ordinary criminal courts.

246 Comision Colombiana de Juristas, Panorama de los derechos humanos y del derecho
humanitario en Colombia: 1999 - Informe de Avance, Bogota, September 1999, p.35.
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The Military Criminal Code of 1999

The new Military Criminal Code?*’ came into force in August 2000.

Originally, a condition for its entry into force was that a statutory law, which
would determine the administrative structure of the military justice system,
should be issued.?4® However, this requirement was declared unconstitutional
by the Constitutional Court.2* When the Code came into effect and given
that there was no such statutory law, the government introduced a whole raft
of legislation on the subject.230

The basis of the new system of military justice, as established in the Military
Criminal Code, was the removal of operational command duties within the
Armed Forces from members of military courts, the partial abandonment of
the concept of “judge-commander” that existed in earlier legislation and the
establishment of standing military courts. Thus, article 214 of the Code stipu-
lated that “[u]nder no circumstances shall members of the security forces per-
form command functions at the same time as carrying out the duties of
investigator, prosecutor or judge”.25! This resulted in the military court struc-
ture being completely changed so that it consisted of the Supreme Military
Tribunal and the military trial judges and military examining magistrates
assigned to each body and unit of the armed forces, all of whom were military
or police officers with no operational command. For example, the General
Inspectorate of the General Command of the Military Forces (Inspeccion
General del Comando General de las Fuerzas Militares) is a military trial
court. The following are also military trial courts for the Army: the General
Army Inspectorate (Inspeccion General del Ejército) and the military courts
at the level of division and brigade. For the Navy, the trial courts are the
General Navy Inspectorate (Inspeccion General de la Armada Nacional), the
military courts for the naval forces, the military courts for the Naval Infantry
Brigade (Brigada de Infanteria de Marina) and the courts for the Specific
Command of San Andrés and Providencia (Comando Especifico de San
Andrés y Providencia). For the Air Force, the following are military trial
courts: the General Air Force Inspectorate (Inspeccion General de la Fuerza
Aérea) and the respective military courts for the air force command, air force
bases, air force groups and training and technical colleges. As far as the
National Police is concerned, the following are military trial courts: the
National Police Headquarters Court (Juzgado de la Direccion General de la
Policia Nacional), the General Inspectorate of the National Police
(Inspeccion General de la Policia Nacional), the Metropolitan Police Courts

247 Law N° 522 of 1999.

248 Article 608 of the Military Criminal Code.

249 Ruling N° C-368 (Ref.: File No D-2546) of 29 March 2000.

250 Decrees Nos.1512, 1513, 1514, 1790, 1791, 1797, 1798, 1800 and 1972 of 2000.
251 1999 Military Criminal Code, article 214. [Spanish original, free translation.]
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(Juzgados de Policias Metropolitanas) and the Police Department Courts
(Juzgados de Departamento de Policia). Lastly, the Military Court for the
Joint Command (Juzgado Militar de Comando Unificado) is the trial court
for all military criminal proceedings against officers, non-commissioned offi-
cers and soldiers from the Joint Command General Headquarters (Cuartel
General del Comando Unificado). Military examining magistrates are
attached to each trial court. Article 266 of the Code authorizes the General
Commander of the Military Forces and the Director General of the National
Police to set up investigation units (unidades de instruccion) consisting of
several examining magistrates. In certain special cases, judge advocates can
also act as military examining magistrates.

The Supreme Military Tribunal consists of the General Commander of the
Military Forces, who presides over it, and fifteen judges. It is the court of
original jurisdiction for military criminal proceedings against any military
trial judges, military examining magistrates, prosecutors from trial courts and
judge advocates who are serving members of the armed forces and who have
committed offences while discharging their court responsibilities; it hears
applications for the review of judgments handed down by trial judges; it pro-
vides advice and hears appeals (recursos de apelacion) and applications for a
review of the facts as well as of law (recursos de hecho), arising from mili-
tary criminal proceedings; and it settles conflicts of jurisdiction within the
military justice system. Conflicts of jurisdiction between the ordinary courts
and the military courts are dealt with by the Supreme Judicial Council.

The Supreme Court of Justice has certain powers in connection with military
justice both as an appellate court (tribunal de alzada) and a court of original
jurisdiction (tribunal de instancia). Its Criminal Appeals Division (Sala de
Casacion Penal) is responsible for hearing applications for the quashing of
verdicts that have already been enforced (recurso extraordinario de
casacion) as well as for reviewing appeal rulings handed down by the
Supreme Military Tribunal. Once charges have been brought by the General
Prosecutor’s Office (Fiscalia General de la Nacion), it is responsible for con-
ducting criminal proceedings against senior officers of the Armed Forces??
as well as senior judges and prosecutors from the Supreme Military Tribunal,
from which there is no right of appeal. The Criminal Appeals Division also
hears appeals arising from cases for which the Supreme Military Tribunal is
the court of original jurisdiction.

The military prosecutors’ offices (Fiscalias Penales Militares), the Office of
the Judge Advocate and the Ministerio Piublico complete the new military

252 Senior officers are those with the rank of General, Admiral, Major General, Vice-
Admiral, Brigadier General and Rear Admiral.
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justice system. The military prosecutors’ offices are responsible for preferring
charges in military criminal proceedings brought before the Supreme Military
Tribunal and the trial courts. In addition, the military prosecutors at the
Supreme Military Tribunal rule on appeals (recursos de apelacion) and appli-
cations for a review of the facts as well as of law (recursos de hecho) arising
from decisions made by military prosecutors in trial courts. It also rules on
impediments or objections raised with regard to the military prosecutors act-
ing in trial courts. Judge advocates act as legal advisers to the trial courts. The
Ministerio Piiblico’s function with regard to military justice is performed by
the Procuraduria General de la Nacion and his delegates or agents. Their
duties include ensuring that military criminal proceedings respect human
rights, the law and judicial guarantees as well as participating in the proceed-
ings by arguing for the acquittal or conviction of the accused.

Although the new military court structure has been presented by the
Colombian government authorities as being “an even more impartial, objec-
tive [...] [and] transparent [system of] administration of military criminal jus-
tice [...] [in which] the military prosecutors and judges [...] are freed from
the chain of command”233, the reality is quite the opposite. By order of article
221 of the Constitution and as reiterated in article 1 of the Military Criminal
Code, only members of the armed forces on active service or in retirement
can be military judges. Furthermore, it is established in law that judges from
the Supreme Military Tribunal, trial judges and examining magistrates, prose-
cutors, judge advocates and other officials are “public employees of the
Ministry of National Defence”2%4 who, when on active service, are subject to
the rules for career advancement that apply to the Military Forces>> or
National Police?%°, as the case may be. It is also important to point out that
officers and non-commissioned officers hold posts within the system of ‘mili-
tary criminal justice’ and are subject to the disciplinary rules applicable to the
Military Forces237 or the disciplinary rules and ethics that apply to the
National Police.?8 In the event that disciplinary proceedings are brought
against these military justice officials, they are conducted by the Executive
Director of Military Criminal Justice (Director Ejecutivo de la Justicia Penal
Militar). Appeals in such cases are heard by the Minister of Defence. The

253 Ministry of National Defence, La nueva Justicia Penal Militar en Colombia, Ed.
Ministerio de Defensa Nacional, Bogota, October 2000, pp.3 and 10. [Spanish origi-
nal, free translation.]

254 Article 3 of Decree N° 1415 of 11 August 2000. [Spanish original, free translation.]
255 Decree N° 1790 of 14 September 2000.

256 Decree N° 1971 of 14 September 2000.

257 Decree N° 1797 of 14 September 2000, article 77.

258 Decree N° 1798 of 14 September 2000, article 125.
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Military Criminal Justice Corps (Cuerpo de Justicia Penal Militar), which is
attached to the Ministry of Defence, is also made up of military judges and
prosecutors. Lastly, a new institution, the Supreme Council of Military
Criminal Justice (Consejo Superior de Justicia Penal Militar), which is
attached to the Ministry of Defence, was set up, together with the Head
Office of the Supreme Council of Military Criminal Justice (Direccion
Ejecutiva del Consejo Superior de Justicia Penal Militar), which is attached
to the Office for the Coordination of Decentralized Bodies (Direccion para la
Coordinacion de Entidades Descentralizadas) within the Ministry of
Defence.2> The members of the Supreme Council of Military Criminal
Justice are the Minister of Defence, the General Commander of the Military
Forces, the Commanders of the Army, Navy and Air Force, the Director of
the National Police, the Vice-President of the Supreme Military Tribunal and
the Executive Director of Military Criminal Justice. Given all this, one is
forced to the conclusion that the new military criminal structure has not been
divorced from the chain of command. It has only been relieved of operational
command duties over the troops. Meanwhile, its components - the judges and
prosecutors, who are either active or retired members of the Armed Forces as
well as employees of the Ministry of Defence - remain under the command of
the Minister of Defence and the relevant commanders of the main bodies
which go to make up the security forces (Fuerza Piiblica).

Broadly speaking, the definition of the scope of military jurisdiction con-
tained in the new Military Criminal Code is identical to that contained in
amended article 221 of the Constitution.200 Article 2 of the Code states that:
“Service-related offences are offences committed by members of the security
forces (Fuerza Publica) as a result of performing the military or police func-
tion that is appropriate for them [to carry out] [...]”.26! The principle that mil-
itary courts have sole jurisdiction is firmly established in the Code. For
example, article 16 also states that “[m]embers of the security forces (Fuerza
Piublica) on active service, when they commit offences envisaged in this
Code or others that are service-related, shall only be tried by judges and
courts established in this Code which had been instituted prior to commission
of the punishable act”.262

The military courts therefore have jurisdiction ratione materiae over all
typically military offences and ‘militarized’ ordinary offences designated
in the Military Criminal Code as well as any ordinary offences specified
under ordinary criminal law and committed by members of the Military
Forces or National Police in the course of duty. A long list of offences

259 Decrees Nos 1512 and 1514 of 11 August 2000.
260 1999 Military Criminal Code, article 1.

261 Ibid., article 2. [Spanish original, free translation. ]
262 Ibid., article 16. [Spanish original, free translation.]
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is given in the code, ranging from typically military offences2%3 to ‘milita-
rized’ ordinary offences?%4 and including offences against public administra-
tion.2%5 In contrast to the 1988 Code, the new code includes political
offences.

But the main innovation in the new code is that some types of gross human
rights violation have been expressly removed from the jurisdiction of the mil-
itary courts. Thus, article 3 stipulates that “[i]n spite of the provisions of the
previous article, under no circumstances shall the crimes of torture, genocide
and forced disappearance, as defined in the conventions and treaties ratified
by Colombia, be considered to be service-related offences”.20 On declaring
this to be constitutional, the Constitutional Court stated the following: “The
offences specified in article 3 as being unrelated to service [...], therefore set
the limits of the operative benchmark, as derived from ius cogens, beyond
which military jurisdiction cannot be extended without violating the
Constitution and international humanitarian law”.267 Another significant pro-
hibition contained in the Constitution has also been incorporated into the
code: “Under no circumstances shall civilians be investigated or tried by mili-
tary criminal justice” 208

Despite this progress, many gaps remained. Other types of serious human
rights violation, such as extrajudicial executions, rape and sexual abuse, and
unlawful searches (allanamiento ilegal)*®®, were not excluded from the juris-
diction of military courts. The Military Criminal Code also categorized
offences such as devastation, plundering and pillage as “offences against the
civilian population”.279 Furthermore, it retained the notion of due obedi-
ence.?’! In practice, in order to seize jurisdiction over serious human rights
violations, the military courts have continued to rely on the idea of a service-

263 Such as offences against discipline (insubordination, disobedience, attacking a superior
or subordinate), offences against the Service (abandonment of post or command, aban-
donment of service, sentinel offences, etc.), offences against the interests of the Armed
Forces, offences against honour (cowardice, trading with the enemy, contempt and
calumny), and offences against the security of the Armed Forces (attacking a sentinel,
false alarm, revelation of secrets, improper use of Armed Forces uniforms and insignias,
sabotage, manufacture or possession of explosive and munitions, causing panic).

264 Injuries to the person, robbery, fraud, the unlawful issue or transfer of cheques, etc.

265 Embezzlement, influence peddling, etc.

266 1999 Military Criminal Code, article 3. [Spanish original, free translation.]

267 Ruling N° C-368 (Ref.: File D-2546) of 29 March 2000. [Spanish original, free trans-
lation. ]
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269 Ibid., article 187.

270 Ibid., article 174. [Spanish original, free translation.]
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related act (acto de servicio) and, in the case of the offences over which arti-
cle 3 of the Code states that they do not have jurisdiction, they have begun to
assign different legal names to the unlawful acts in question. An example of
this is the Mapiripdn massacre: a General, against whom evidence existed
that he was involved either as the mastermind (autor intelectual) or accessory
(complice), was tried in a military court for having falsified a document.
When ruling on the conflict of jurisdiction raised by the case, the Supreme
Council of the Judiciary considered that the conduct of which the General
was accused was “directly related to service”.272

The Military Criminal Code established the rules of procedures for courts
martial (Corte Marcial) and the special procedure. Although in principle two
tiers of jurisdiction are involved in criminal proceedings conducted by mili-
tary courts, there are several exceptions.2’> The court-martial procedure,
which is conducted by a trial judge assisted by a clerk, is used for offences
committed by persons who are unfit to plead and offences which are not
appropriate for submission to the special procedure. The special procedure is
reserved for offences against the service (delitos contra el servicio), the
escape of prisoners and the improper use of armed forces uniforms and
insignias, as well as for “breaking into the home of another” (“violacion de
habitacion ajena”), bodily harm, larceny, robbery, fraud, the unlawful issu-
ing or transfer of cheques and damaging the property of another. The special
procedure is swift and of a summary nature. It should be noted that, in all tri-
als conducted by military courts, it is the military criminal authorities who
have sole responsibility for bringing prosecutions.

Another positive innovation contained in the new Military Criminal Code
was the reintroduction of the concept of the civil party (parte civil).27*
However, it was to be regulated sui generis since, by contrast with the role of
the civil party under ordinary criminal legislation, the purpose of allowing
civilians to be parties to criminal proceedings in military courts was not so
that the damage caused as a result of the offence could be repaired or com-
pensated. Article 305 of the Military Criminal Code states that “[t]he sole
object of allowing the participation of a civil party in a military criminal trial
is as a procedural stimulus to help discover the truth about the events in ques-
tion”.2’5 Contrary to this professed aim, the Code specifically states that the
civil party shall not have access to “classified or confidential documents
belonging to the security forces (Fuerza Piiblica) which may be called for in
a military criminal trial”.2’® To obtain reparation or compensation for any

272 Embezzlement, influence peddling, etc.

273 1999 Military Criminal Code, article 207.

274 Ibid., article 305 and following.

275 Ibid., article 305. [Spanish original, free translation.]
276 Ibid., article 310. [Spanish original, free translation.]
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damage caused as a result of such offences, the victims or their successors
have to bring a claim against the State under administrative law.2’’

Jurisprudence on military jurisdiction and human rights violations

In the absence of any clear legal provisions limiting military jurisdiction over
human rights violations, with the exception of the partial limitation contained
in article 3 of the 1999 Military Criminal Code, the jurisprudence developed
by the courts when ruling on conflicts of jurisdiction between ordinary and
military courts has played a key role in this area. Judges have construed the
scope of military jurisdiction to be closely bound up with the concept of a
‘service-related act’ (‘acto del servicio’) since both the 1986 and 1991
Constitutions and the military criminal codes issued in 1958, 1988 and 1999
state that military courts have jurisdiction over ordinary criminal offences
committed as a result of service. Successive courts - the Disciplinary Tribunal
(1972-1987), the Supreme Court of Justice (1987- 1989), the Disciplinary
Tribunal (1989-1991) and, most recently, the Supreme Council of the
Judiciary (1991 to date) - have been responsible for settling conflicts of juris-
diction between the ordinary courts and military courts. However, the
Constitutional Court, which was set up under the 1991 Constitution, has also
played a crucial role in terms of its monitoring of constitutionality as well as
the judgments it has handed down in response to requests for protection of
rights (recursos de tutela). Historically speaking, it is possible to identify two
distint interpretations of the scope of military jurisdiction: a broad interpreta-
tion, as typified by the rulings of the Disciplinary Tribunal and the Supreme
Council of the Judiciary, and a restrictive interpretation, as embodied in the
findings of the Supreme Court of Justice and the Constitutional Court.

Until 1983, as far as ordinary offences committed by police or military per-
sonnel were concerned, the Disciplinary Tribunal held two different interpre-
tations of the scope of military jurisdiction, depending on whether or not a
state of siege was in place at the time. It took the view that, in peacetime,
such offences should be tried in ordinary courts. However, it believed that,
under a state of siege, any offence committed by police or military personnel,
be it ordinary or military, fell to the jurisdiction of the military justice system.
In several of its decisions, the Court based its view on the assumption that,
when the country was under a state of siege, all offences could be considered
to have been committed as a result of service. Bringing military or police per-
sonnel to trial in ordinary courts was only ever hypothetical since an almost
continuous state of siege was in place from 1958 onwards.

277 1Ibid., article 320.
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However, it was in 1983, after complaints had been filed by the Procuraduria
General de la Nacion against 59 officers and non-commissioned officers
from the Army and Police involved in the paramilitary group known as
“Muerte a secuestradores” (MAS), “Death to Kidnappers”, and several pro-
ceedings had been opened by examining magistrates in the ordinary courts,
that the Disciplinary Tribunal, in addressing the issue, came to establish an
extremely broad interpretation of military jurisdiction. The offences under
investigation by the ordinary courts included, among others, murder, torture
(bodily harm), forced disappearance (kidnapping) and paramilitary activities
(conspiracy). In all cases, the Disciplinary Tribunal decided that the military
courts were the only ones competent to try the offences of which those con-
cerned were accused. It took the view that, given that they spent 24 hours a
day serving their country, any offence committed by them could be deemed
to be ‘service-related’. Thus, in a decision concerning an officer and a non-
commissioned officer from the Army charged with belonging to MAS as well
as attempted murder and bodily harm, the Court ruled that, “[e]ven though at
the time the infractions were committed the two [soldiers] were not carrying
out any task in particular”, the military courts were competent to hear the
case “given that, in the opinion of this court, soldiers on active service are
rendering permanent service”.2’8 All subsequent criminal proceedings
against military personnel were dismissed by the military courts. Although
there had been some precedents in the jurisprudence of the Disciplinary
Tribunal?’%, the decisions it made in the case of the soldiers from MAS
became the touchstone for its doctrine on ordinary offences committed by
military personnel.

With regard to members of the National Police, the Disciplinary Tribunal
took a more nuanced position. It did not consider police personnel to be serv-
ing their country on a permanent basis. Therefore, any ordinary offences
committed by them outside of working hours or when on leave should be
tried by the ordinary courts. However, the Court also maintained that there
was still the possibility that an ordinary offence committed outside of work-
ing hours or when on leave might be service-related, in which case the mili-
tary courts had sole jurisdiction. As a consequence, the idea of a
service-related act gradually came to include any kind of unlawful conduct.

Upon reacquiring responsibility for settling conflicts of jurisdiction in 1987,
the Supreme Court of Justice adopted a diametrically opposed position and

278 Ruling dated 20 May 1983 by the Disciplinary Court, Judge Rapporteur Gabriel
Sonmy Londofio Jaramillo, in Justicia Penal Militar - Jurisprudencia, Ministerio de
Defensa Nacional, Bogotd, 1983, No. 6, p.21. [Spanish original, free translation.]

279 A month earlier, the court had given the military courts jurisdiction in a case involv-
ing the alleged theft of fuel by a soldier (Ruling dated 29 April 1983).
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established a restrictive interpretation of the scope of military jurisdiction. It
stated that “for soldiers who commit offences in situations that are unconnect-
ed with service, trial by an ordinary court of justice is the proper course of
action”280 and limited military jurisdiction over ordinary offences to occa-
sions when such offences were committed in the course of performing ser-
vice-related acts. However, the Court went on to establish objective legal
criteria for determining whether an act could be considered to be service-
related. These were clearly spelled out in the “Armed Forces Garrison
Regulations” (“Reglamento de Guarnicion de las Fuerzas Armadas”) and the
disciplinary procedures used by the Military Forces and National Police.28!
In some cases submitted to it, the Court consequently ruled that soldiers or
police involved in forced disappearances should not be tried by military
courts because forced disappearance could not be deemed to be a service-
related act. Similarly, in the case of extrajudicial executions committed by
members of the military or police, the Court considered that such acts could
not be deemed to have been committed “within the sphere of service” and
that jurisdiction over such offences fell to the ordinary courts.282
Nevertheless, it should be noted that, in some cases, the Court did rule that
military courts were competent to try human rights violations. For example,
in the case of the arrest and subsequent forced disappearance of a civilian at
the hands of soldiers, the Court took the view that the events had taken place
within the framework of a military investigation and that therefore the mili-
tary courts were competent.?83 Similarly, in a case related to a massacre of
civilians perpetrated by a paramilitary group acting in complicity with mili-
tary and police commanders, the Court referred the proceedings to a military
court on the grounds that the acts of which the local Army and Police com-
manders were accused constituted a “breach of the legal duty to come to the
aid 02f8 ihe population” and were acts which were an intrinsic part of ser-
vice.

In 1989, upon regaining responsibility for settling conflicts between different
courts, the Disciplinary Tribunal continued to systematically reiterate its
broad interpretation of the scope of military jurisdiction.

The Supreme Council of the Judiciary, when justifying the grounds for mili-
tary jurisdiction, abandoned the Disciplinary Tribunal’s argument that

280 Supreme Court of Justice of Colombia, Criminal Division, ruling dated 11 October
1988. [Spanish original, free translation.]

281 Ruling dated 3 May 1988 (Judge Rapporteur Carreflo Lenguas).

282 Rulings dated 13 March 1989 (Judge Rapporteur E. Saavedra Rojas) and 20 April
1989 (Judge Rapporteur G. Gémez Veldsquez). [Spanish original, free translation.]

283 Ruling dated 27 April 1989 (Judge Rapporteur Davila Mufoz).

284 Ruling dated 15 February 1989 (Judge Rapporteur Ddvila Mufioz). [Spanish original,
free translation.]
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military personnel were serving on a permanent basis. Instead, it focused its
interpretation of the scope of military jurisdiction on the establishment of a
“circumstantial link of a modal, temporal and spatial nature” between the
offence and military or police duties so that whether or not military jurisdic-
tion was appropriate depended on whether there was a direct or indirect link
between the offence and those duties.285 This resulted in a broad interpreta-
tion of the reach of military jurisdiction, especially in cases where senior offi-
cers were facing prosecution. Nevertheless, in some cases of serious human
rights violations, especially those involving lower-ranking and non-commis-
sioned officers, the Supreme Council granted jurisdiction to the ordinary
courts. One of the most controversial cases in which it ruled in favour of mili-
tary jurisdiction was that of the rape of a female police officer by the
Commander of a Police Department.28¢ The grounds it gave for the decision
were that, given that the victim had been raped in a police facility and during
working hours, it fell into the category of ordinary offences committed as a
result of service. Similarly, in 1995, the Supreme Council ruled that the mili-
tary courts were competent to try a case of forced disappearance involving
members of the Police on the grounds that they were carrying out “acts befit-
ting their function”.287 What was paradoxical about both these cases was that
the military courts had previously declared themselves incompetent to try
them on the grounds that they were ordinary offences which were not in any
way related to police service. In 1997, when ruling on the conflict of jurisdic-
tion arising from the case of the forced disappearance, torture and murder of
Isidro Caballero and Maria del Carmen Santana, the first case in which
Colombia was convicted by the Inter-American Court of Human Rights, the
Supreme Council found in favour of the military courts as far as the offences
attributed to an Army General were concerned and in favour of the ordinary
courts as far as the offences attributed to the other commissioned officers,
non-commissioned officers and soldiers involved in the case were
concerned.?88 Even though the ordinary courts had been investigating the
General for his possible involvement in the offence as the mastermind (autor
intelectual) or accessory (complice), the Council took the view that the events
under investigation fell within the service sphere. In its reasoning, the
Council dismissed several pieces of evidence, in particular, the testimony of a
well-known paramilitary leader. Another case of double standards was that of
the massacre at Los Uvos, in which the Council at first assigned jurisdiction

285 Rulings dated 11 November 1993 (file N° 806/141) and 15 June 1995 (file N°
4943A). [Spanish original, free translation.]

286 Ruling dated 6 July 1995 (file N° 5188A).
287 Ruling dated 11 May 1995 (file N° 4720/145). [Spanish original, free translation.]

288 Ruling dated 10 April 1997 (file N° 13362 A), Judge Rapporteur Miryan Donato de
Montoya.
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to the ordinary courts28 but, when some officers became involved in the pro-
ceedings, transferred it to the military courts.2%0

The Constitutional Court has ruled on the bounds of military jurisdiction on
several different occasions. In a 1995 ruling, it took the view that “[a] service
order is an order whose objective aim is to carry out the purposes for which
the institution has been created. An order which ostensibly goes against those
purposes or against the overriding interests of society cannot legitimately
elicit obedience. The order to sexually assault or inflict torture on another
person under no circumstances deserves to be called a service order. Such
actions, which are given by way of illustration, are completely extraneous to
the object of the public role entrusted to the military and their legal duties as a
whole”291 But it was in 1997, when it delivered its momentous ruling on the
lack of constitutionality of several articles of the 1988 Military Criminal
Code, that the Constitutional Court would unequivocally set the limits of mil-
itary jurisdiction with regard to human rights and the concept of the ‘service-
related act’. The Constitutional Court recalled that “the law indicating which
offences it is appropriate to try under [military criminal] jurisdiction must
respect the constitutional law under which both the fundamental content of
military jurisdictional authority as well as its restrictive and special nature are
determined. [...] The extension [of military jurisdiction] beyond the limits
envisaged in the Constitution would undermine ordinary [criminal] jurisdic-
tion which, by order of the same Constitution, has been established as the
jurisdiction with general competence (‘juez natural general’) and, as a final
blow, would also be in breach of the principle of equality which can only be
achieved through a restrictive interpretation of the exceptions to standard
judicial protection”.292 The Court specified that the term ‘servicio’ (‘ser-
vice’), used in article 221 of the 1991 Constitution, “alludes to the specific
activities which are directed towards carrying out or achieving the rightful
aims of the military forces - to defend the sovereignty, independence and
integrity of the national territory and the constitutional order - and the nation-
al police - to maintain the conditions necessary for rights and public freedoms
to be exercised and for peaceful coexistence”.293 The Court also stated that
article 221 of the Constitution “starts from the premise that a member of the
security forces (Fuerza Piiblica), while fulfilling that role, also has a role as a
person and a citizen. As is also the case with anyone else, the duties of a

289 Ruling dated 2 October 1992.
290 Ruling dated 23 September 1996 (file N° 6973B/222 C).
291 Ruling C-578 of 1995. [Spanish original, free translation.]

292 Ruling N° C-358/97 of 5 August 1997 (Ref: File N° D-1445). [Spanish original, free
translation. ]

293 Ibidem. [Spanish original, free translation.]
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member of the security forces are not entirely directed at or bound up with
public service. As a consequence, not all acts or omissions on the part of a
member of the security forces should be covered by military jurisdiction”. 294
As well as laying down the objective legal criteria to be applied when deter-
mining whether or not an ordinary offence should be considered to have been
committed “in connection with service itself”’, the Court concluded that “the
types of conduct which constitute crimes against humanity are clearly con-
trary to human dignity and the rights of the person and therefore have no con-
nection with the constitutional role of the security forces (Fuerza Piiblica) to
the extent that an order to commit an act of that kind does not deserve to be
obeyed in any way. [...] a crime against humanity is so foreign to the consti-
tutional role of the security forces (Fuerza Piiblica) that it can never be relat-
ed to acts that are properly connected with service, since the very commission
of such criminal acts severs whatever link there may have been between the
conduct of the agent and discipline and the rightful role of the military or
police, as a result of which responsibility for trying such offences lies with
the ordinary courts”.2% Lastly, the Court ruled that: “Given that military
criminal jurisdiction is an exception to the general rule, military courts shall
have jurisdiction only in cases in which it is abundantly clear that the excep-
tion to the principle of general competence (juez natural general) should be
applied. This means that in situations in which there is any doubt about which
court is competent to conduct a particular trial, the decision must go the way
of ordinary jurisdiction on the grounds that it has not been possible to fully
demonstrate that the case in question was an exception”.2%

However, the 1997 ruling by the Constitutional Court was disregarded by the
Supreme Council of the Judiciary and the military courts failed to comply
with it. In 1998, for example, when ruling on the conflict of jurisdiction aris-
ing from the case of a General and Lieutenant Colonel facing prosecution
for paramilitary activities, the Supreme Council of the Judiciary considered
that the conduct attributed to the two officers had taken place within the
framework of the performance of their duties - namely, “to preserve national
sovereignty and independence, the security of the territory and constitutional
order” - and that therefore authority to try the case lay with the military
courts.??7

Nevertheless, in July 2000, the Supreme Council of the Judiciary completely
reversed its position on military jurisdiction and fully complied with the 1997

294 Ibidem. [Spanish original, free translation.]
295 Ibidem. [Spanish original, free translation.]
296 Ibidem. [Spanish original, free translation.]

297 Ruling dated 19 November 1998 (File N° 19981033A). [Spanish original, free trans-
lation.]
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ruling by the Constitutional Court. In the case of the forced disappearance,
torture and murder of Nydia Erika Bautista de Arrellana, the Supreme
Council of the Judiciary granted jurisdiction to the ordinary courts by invok-
ing the ruling handed down by the Constitutional Court.2%8

Lastly, in a 2001 ruling, the Constitutional Court, as well as reaffirming its
1997 jurisprudence, stated that “the types of conduct which openly disregard
the principle of human dignity and flagrantly entail violation of the constitu-
tional rights of citizens shall never be considered to be service-related
acts”.2%? In this ruling in response to an application for protection of rights
(recurso de tutela), the Constitutional Court ordered the proceedings against
the General in connection with events that had taken place during the
Mapiripan massacre to be returned to the ordinary courts and overturned the
decision by the Supreme Council of the Judiciary in which jurisdiction had
been assigned to the military courts. The Court took the view that the conduct
attributed to the General could not be considered to be a “service-related” act,
as the Supreme Council of the Judiciary had found. The Court made the fol-
lowing comment on this issue: “The military forces have an absolute obliga-
tion to prevent ignorance of international humanitarian law ([which is] an
absolute constraint, even under a state of emergency, according to the provi-
sions of article 214 of the Constitution) and the rights which, under the inter-
national treaties ratified by Colombia, cannot be suspended during such
periods [...]. To allow them to occur, either because they are actively
involved in them or because they have neglected their state duty to protect the
rights of citizens, constitutes a flagrant violation of their position as guarantor
of the minimum basic conditions of social organization and they can therefore
never be considered to be service-related acts”.3%0 The Court also said the fol-
lowing: “The fact that [the security forces (Fuerza Piblica)] are in this posi-
tion of guarantor means that, regardless of the type of involvement in the
offence (as principal or accessory), how far advanced the offence was in its
execution (attempted or completed) or what the motivation was (intent or
negligence), the nature of the liability concerns crimes against humanity or
gross human rights violations in general. The nature of the offence is not
affected by the internal construction of the liability; the latter does not change
because the person involved (or, as the case may be, the person who was neg-
ligent) simply facilitated commission of one of the main acts involved or
because the act in question was not completed”.30!

298 Ruling dated 21 July 2000 (File N° 10443 B).

299 Ruling N° SU-1184-2001 (Ref: File T-282730). [Spanish original, free translation.]
300 Ibidem. [Spanish original, free translation.]

301 Ibidem. [Spanish original, free translation.]
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11. Congo (The Republic of the)

History

After a tortuous journey, the Republic of the Congo finally achieved indepen-
dence on 15 August 1960. Although a constitution had already been adopted
in 1958, the first Constitution of the Republic of the Congo as a fully inde-
pendent state was adopted on 2 March 1961. The 1961 Constitution made no
reference at all to military courts. Between 1964 and 1989, five successive
constitutions and two basic laws were adopted. Eventually, in 1992, another
new Constitution was adopted and remains in effect today. It too contained
no mention whatsoever of military courts. In 1992, the Congolese authorities
launched a process of institutional reform, particularly focusing on legal mat-
ters, which is yet to be completed.

The current situation

Military criminal jurisdiction is regulated under the Code of Military Justice
and the Law on the Organization of the Judiciary, both of which were intro-
duced in 1992 and amended in 1999. It consists of military tribunals, military
examining magistrates and the Public Prosecutor’s Office. However, it should
be noted that other courts from the ordinary criminal justice system also play
a role in military justice matters. For example, the Courts of Appeal hear
appeals against judgments handed down by the Military Tribunals.392 Each
Court of Appeal has a special division to deal with such matters. The Courts
of Appeal can also be turned into ‘criminal courts’ to try misdemeanours and
offences committed by military personnel.303 However, for these purposes,
according to the Law on the Organization of the Judiciary, the ‘criminal
courts’ within the Courts of Appeal must be composed in a special way so
that the judges who try military personnel in ‘military courts’ and the judge
representing the Public Prosecutor’s Office are members of the military.
Lastly, the Supreme Court of Justice is responsible for settling conflicts of
jurisdiction between military tribunals and ordinary courts3%4 and for hearing
applications for annulment.30

The Law on the Organization of the Judiciary stipulated that a military tri-
bunal should be set up for each military region or each garrison. However,

302 Law on the Organization of the Judiciary, article 48.
303 Law on the Organization of the Judiciary, article 56.
304 Law on the Organization of the Judiciary, article 144.

305 Article 4 of Law N° 17-99 of 15 April 1999, which amends Laws N° 025-92 and N°
30-94 on the organization and operation of the Supreme Court.
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military tribunals can have jurisdiction over several military regions or
garrisons. Military tribunals are made up of either civilian or military judges
who are appointed by the President of the Republic on the basis of proposals
put forward by the Supreme Council of the Judiciary and with the prior con-
sent of the Ministry of Defence. Under the Law on the Organization of the
Judiciary, military courts must be presided by a civilian judge assisted by two
military judges. In certain circumstances, the court can be presided by a mili-
tary judge. In wartime, the presiding judge must be a member of the military.

Military examining magistrates are military judges appointed by the President
of the Republic on the basis of names put forward by the Higher Council of
the Magistracy and with the prior consent of the Ministry of Defence.

Prosecutorial duties in military courts come under the charge of the Attorney-
General and are performed by prosecutors acting on his behalf who must be
military judges.

Clerks to military tribunals are members of the military who are appointed to
the post by the Ministry of Defence.

Military tribunals have jurisdiction over misdemeanours and disciplinary mat-
ters as well as criminal matters. Their jurisdiction encompasses the offences
listed in the Code of Military Justice, offences against the laws and customs
of war committed on Congolese territory, ordinary offences committed as a
result of service and ordinary offences committed inside military
installations.3%° In the case of disciplinary matters, military courts are also
competent to hear cases of criminal infractions committed by juveniles under
18 years of age or students at military training colleges.

In times of war and emergency, the jurisdiction of military courts is extended.
When a state of siege is in place, military courts are competent to try any
offences committed during the emergency period which are related to it. In
wartime, military courts have sole jurisdiction for trying all ordinary criminal
offences.

12. Costa Rica

The Republic of Costa Rica has had no armed forces since the enactment of
the Constitution of 1 December 1948, which is still in force today. Article 12
of the Constitution397 bans the Army as a standing institution and states that
“military forces shall be organized solely by continental agreement or for

306 Law 19 of 15 August 1999.

307 The Constitution has been amended several times, notably in 1968, 1975, 1989 and
2001.
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national defence”.308 Consequently, there is no system of military justice. As
Daniel Gonzdlez Alvarez has pointed out, “[w]ith the abolition of the army
on 1 December 1948, military criminal justice ceased to have any real, effec-

tive or true force in [Costa Rica]”.3%%

However, if the hypothesis raised by article 12 of the Costa Rican
Constitution was to come to pass, it is possible that the 1898 Code of Military
Justice®!0 and the ‘Ordinance for the Republican Army’ (‘Ordenanza para el
Ejército de la Repiiblica’)3'!, which were the last military justice laws in
force before the new Constitution came into effect, would once more become
officially applicable. Gonzdlez Alvarez points out that the “Code of Military
Justice from that period is ‘self-sufficient’ from a legal perspective in that it
possesses the three basic elements that are required to ensure that military
criminal justice works properly. In fact, Book One could be equated to a
Basic Law on Military Justice, Book Two to a Criminal Code, with a general

part and a special part, and Book Three to a Code of Criminal Procedure”.3!2

Gonzilez Alvarez believes that the 1898 Code of Military Justice would be
officially applicable because “[t]he four ordinary Criminal Codes promulgat-
ed during this century have repealed all the criminal laws relating to offences
specified in those codes except, in the case of all four codes, the provisions
that are of a military criminal nature”.3!3 He therefore concludes that “none
of the ordinary Criminal Codes issued after the Code of Military Justice was

introduced sought to repeal it”.314

13. Cuba

History

Compared with other Latin American countries, the Cuban movement seek-
ing emancipation from Spain was one of the last to get under way, beginning

308 Constitution of 1 December 1948, article 12. [Spanish original, free translation. ]

309 “La Vigencia Formal de la Justicia Penal Militar en Costa Rica” in Revista de la
Asociacién de Ciencias Penales de Costa Rica, Costa Rica, December 1989, Year 1,
N° 1, on web page: http:
/Iwww.poder-judicial.go.cr/alatercera/revista/REVISTA%2001/GONZALO1.htm.

310 Law N° 23 of 23 June 1898.

311 Law N° 18 of 10 June 1898.

312 “La Vigencia Formal de la Justicia Penal Militar en Costa Rica”, op. cit. [Spanish
original, free translation.]

313 Ibidem. They are the Criminal Codes of 1918 (art. 438), 1924 (art. 561), 1941 (art.
434) and 1970 (art. 414), which is currently in effect. [Spanish original, free transla-
tion.]

314 Ibidem. [Spanish original, free translation.]
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only in 1868. The war of independence lasted several years and, in 1878, a
peace treaty, which did not include independence, was signed in El Zanjon.
The Cuban pro-independence troops were not unanimous in their support for
the agreement and a group led by General Antonio Maceo carried on fighting.
It should be pointed out that, in 1869, the first Cuban Constitution, known as
the Constitution of the Republic in Arms, had been approved but it ceased to
have effect once the Treaty of Zanjén had been signed.>!3

In May 1895, the struggle for independence was relaunched under the leader-
ship of José Marti. On 15 February 1898, the sinking of the US battleship
Maine, which was anchored in the port of Havana, led to war between the
United States of America and Spain. In 1898, the United States and Spain
signed the Treaty of Paris. As a result of the treaty, Cuba ceased to be a
colony of Spain but became a kind of protectorate of the United States. On 1
January 1899, the United States took official possession of Cuba and the
country was administered by a US military governor. In 1902, Cuba went
from having an administration run by a US military governor to being a
republic under the protection of the United States. The following year saw the
adoption of the Constitution of the Republic of Cuba to which the Platt
Amendment was appended.3!® Between 1900 and 1933 Cuba was occupied
by United States troops on four occasions. In 1933 a new Constitution was
enacted only to be repealed a few months later and replaced once again by the
1901 Constitution.

During the Spanish colonial period as well as under the US military occupa-
tion and even during the 1930s, Spanish legislation, including laws promul-
gated by the Crown as well as by Spanish republican governments, remained
in force. Similarly, some regulations issued under the US military administra-
tion were still in effect.3!7 But in about 1930 national laws began to emerge.
For example, in 1936 a Military Code3!® was promulgated and remained in
force for several decades. In 1938, a criminal statute known as the Code of
Social Defence (Codigo de Defensa Social) replaced the Spanish Criminal
Code of 1870 which had been in force in Cuba until then. In 1940, a new
Constitution that included significant advances in the field of social rights

315 Constitution of the Republic in Arms, adopted on 10 April 1869 in Giiarimo. See
Derecho Constitucional, Facultad de Derecho, Universidad de La Habana, Ed.
Ministerio de Educacién Superior, Havana (date not given), p. 160.

316 Through the so-called Platt Amendment, the United States arrogated to itself many
rights and powers over Cuban territory.

317 For example, the Postal Service Code (Cddigo Postal) promulgated under Order N°
115 of 21 July 1899 remained in force until 1987 when it was expressly repealed in
the penultimate article of the Criminal Code (Law N° 62 of 1987).

318 Francisco Jiménez y Jiménez, Introduccién al derecho penal militar, Ed. Civitas,
Madrid, 1987, p.129.
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was adopted. In the area of military jurisdiction, the Constitution removed
responsibility for trying military offences from the ordinary criminal courts.

In 1952, General Fulgencio Batista led a military coup. In 1959, General
Batista was overthrown by the rebel forces led by Fidel Castro. It is important
to point out that, prior to achieving power, the rebel movement had equipped
itself with an embryonic system of military criminal law, namely, Regulation
N° 1 of the Rebel Army, issued by the High Command in the Sierra Maestra
on 21 February 1958. This specified several military offences and stipulated
how they were to be punished. Regulation N° 1 of 1958 was to lay the foun-
dations for the system of military criminal law later established by the Cuban
Government.

The 1959 revolution and Cuba’s subsequent transformation into a socialist
state would also have far-reaching consequences for military justice.
However, two clear stages can be distinguished: the first, lasting from 1959
until 1976, and the second, which began with the 1976 Constitution. In 1959
the new government introduced a Constitutional Law which retained many
features of the 1940 Constitution. From 1959 onwards, a process of institu-
tion-building and legal reform got under way. Nevertheless, during the first
stage, many norms which existed before the new government came to power
remained in force and many new rules and regulations were adopted in an ad
hoc way. As pointed out by the Inter-American Commission on Human
Rights, “[t]he legislation promulgated by the Revolutionary Government in
the first few months after its installation recognized Regulation N° 1 issued
by the High Command in the Sierra Maestra on 21 February 1958 as the main
penal law and treated the substantive and procedural laws issued by the
Republic of Cuba in Arms which had been in force during the war of inde-
pendence from Spain as supplementary to it while, at the same time, giving
similar supplementary though lesser status to the Code of Social Defence and
the Law on Criminal Proceedings (Ley de Enjuiciamiento Criminal). Apart
from the legislation already mentioned, the Cuban Government has promul-
gated other laws of a penal nature which have extended and changed the list
of recognized offences contained in the laws in force before the revolu-

tion™.319

During this first stage of its life, the new government set up the
Revolutionary Tribunals (Tribunales Revolucionarios). This was done despite
the fact that articles 174 and 175 of the Constitutional Law granted the
ordinary courts jurisdiction over all offences except for military ones and pro-
hibited the setting up of special courts to try matters which fell to ordinary

319 Report on the Situation of Human Rights in the Republic of Cuba, document of the
Organization of American States OEA/Ser.L/V/I1.4, doc. 2, 20 March 1962. [Spanish

original, free translation.]
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criminal jurisdiction. The Constitutional Law itself, under additional transito-
ry provision No 3, allowed for the Constitutional Law to be suspended in
cases that were subject to the jurisdiction of the Revolutionary Tribunals. To
start with, the tribunals were authorized to try offences established under
Regulation No. 1 of the Rebel Army and committed by military personnel or
civilians working for the government of General Batista. Within a few
months responsibility for trying such offences was transferred from the
Revolutionary Tribunals to the ordinary courts. However, the Constitutional
Reform Law (Ley de Reforma Constitucional) of 29 October 1959 amended
article 174 of the Constitutional Law and reintroduced the Revolutionary
Tribunals to conduct “trials and cases which had been or may be opened for
offences defined in law as counter-revolutionary, whether committed by civil-
ians or members of the military”.329 A supplementary law was passed stating
that the Revolutionary Tribunals had sole jurisdiction for trying such
offences.32!

In 1976, the Constitution of the Republic of Cuba, which remains in force
today, was adopted.322 The Revolutionary Tribunals were abolished. A main
feature of this second stage was the passing of numerous domestic laws. That
same year saw the adoption of the Law on the Military Prosecutor’s Office
(Ley de la Fiscalia Militar).3?3 In 1977, the Law on the Organization of the
Judicial System (Ley de Organizacién del Sistema Judicial)>>* and the Code
of Criminal Procedure (Cddigo de Procedimiento Penal) were issued.325 As
far as military justice was concerned, that same year saw the adoption of the
Law on Military Courts (Ley de los Tribunales Militares) and the Law on
Military Criminal Procedure (Ley Procesal Penal Militar).3%¢ In 1978,
the regulations governing the operation of the Attorney-General’s Office
(Reglamento de la Fiscalia General de la Repiiblica) were adopted.327
Lastly, in 1979, the Law on Military Offences (Ley de los Delitos Militares)
and the Criminal Code (Codigo Penal) were introduced.323 Tt should be

320 Constitutional Reform Law of 29 October 1959. [Spanish original, free translation. ]

321 Law No. 634 of 20 November 1959.

322 The Constitution was amended in 1992.

323 Law N° 1310 of 21 August 1976.

324 Law N° 4 of 1977. Although a law on this matter had already been issued in 1973
(Law N°1250 of 1973). In 1997, the 1977 law was partially replaced by the Law on
the People’s Courts (Ley de los Tribunales Populares).

325 Law N° 5 of 1977. The Code was later amended by Decree-Law N° 151 of 1994.

326 Law N° 6 of 8 August 1977.

327 This was replaced in 1997 by the Law on the Attorney-General’s Office (Ley de la
Fiscalia General de la Repiiblica) (Law N° 83 of 1997).

328 Law N° 21 of 15 February 1979. In 1987, a new Criminal Code was adopted (Ley N°
62 de 1987).
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noted that the ordinary Criminal Code also contained some military
offences.32?

The current situation

The Cuban Constitution of 1976 makes no mention of military courts. Article
120 of the Constitution states that “[t]he duty to dispense justice stems from
the people and is performed on their behalf by the People’s Supreme Court
(Tribunal Supremo Popular) and any other courts established by law. The
law stipulates the main objectives of the work of the judiciary and regulates
the organization of the courts, the scope of their jurisdiction and competence,
their powers and the way in which they must be exercised, the requirements
which judges must fulfill, the way in which judges are to be elected and the
grounds and procedures for their removal or dismissal from duty”.330 In addi-
tion, article 121 states that “[t]he courts are a system of state bodies, the
structure of which is operationally independent of any other and hierarchical-
ly subordinate to the National Assembly of Popular Power (Asamblea
Nacional de Poder Popular) and the Council of State (Consejo de Estado)
[which is part of the executive]”.33! Under current law, the justice system
consists of: the People’s Supreme Court, Provincial People’s Courts
(Tribunales Provinciales Populares), Municipal People’s Courts (Tribunales
Municipales Populares) and Military Courts (Tribunales Militares). Thus
Cuban military justice has its basis in law and, like the rest of the justice sys-
tem, is dependent on the executive and the legislature.

Cuban military criminal legislation consists of the Law on Military Courts,
the Law on Military Offences, the Law on Military Criminal Procedure and
the Law on the Military Prosecutor’s Office. Some provisions of the Law on
the Organization of the Judicial System332, the Law on the People’s Courts
(Ley de Tribunales Populares)333, the Law on the Attorney-General’s Office
(Ley de la Fiscalia General de la Repﬁblica)334, the Criminal Code335 and
the Code of Criminal Procedure339 also apply to military criminal matters.

The military court system is made up of the People’s Supreme Court, the
Territorial Military Courts (Tribunales Militares Territoriales) and the

329 Francisco Jiménez y Jiménez, Introduccién al derecho penal militar, Ed. Civitas,
Madrid, 1987, p.129.

330 Constitution of 1976, article 120. [Spanish original, free translation.]
331 Ibid., article 121. [Spanish original, free translation.]

332 This was amended in 1997 by the Law on the Attorney-General’s Office.
333 Law N° 82 of 1997.

334 Law N° 83 of 1997.

335 Law N° 62 of 1987. Some amendments were made to the Code in 1999.
336 Law N° 5 of 1977 and amended by Decree-Law N° 151 of 1994.
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Military Prosecutor’s Office. The first level of jurisdiction is provided by the
Territorial Military Courts. The prosecutorial function in military courts is
discharged by the Military Prosecutor’s Office. Although it forms part of the
structure of the Attorney-General’s Office, its organization, structure and
functioning is determined by the Law on the Military Prosecutor’s Office.337
The latter is directed by the Deputy General Prosecutor (Vicefiscal General)
and is made up of a number of military prosecutors who are responsible for
monitoring and protecting legality as well as instigating and conducting pub-
lic criminal action on behalf of the State.

The People’s Supreme Court is responsible for scrutinizing the work of the
military courts and for settling conflicts of jurisdiction between the People’s
Courts and the Military Courts. The People’s Supreme Court, sitting in full
session, is authorized to conduct criminal proceedings against Ministers of
the Revolutionary Armed Forces and the Minister of the Interior, from which
there is no right of appeal. The Military Division of the People’s Supreme
Court is the trial court for cases involving deputy ministers and senior offi-
cials from the Ministries of the Revolutionary Armed Forces and Interior and
the commanders of the main branches and corps of the Armed Forces. In
these cases, appeals can be brought before the Special Division of the
People’s Supreme Court.338 The Military Division also hears applications for
annulment and review and other types of appeal with regard to judgments
handed down by military courts. The President and the other members of the
Military Division are elected by the National Assembly on the basis of pro-
posals put forward by the Ministers of Defence and Interior. The members of
the Military Division, including the President, can be professional or lay
judges but in all cases they must be members of the military on active
service.339

Military criminal jurisdiction is wide-ranging. For example, article 5 of the
Code of Criminal Procedure establishes the scope of the jurisdiction ratione
materiae and ratione personae of military courts in the following terms: “It
falls to the military courts to conduct criminal proceedings resulting from the
commission of any punishable act imputed to a member of the military, even
when some of those involved or the victim are civilians”.340 Similarly, from
the perspective of jurisdiction ratione loci, military courts are competent to
try any offence committed in a military zone, regardless of whether the perpe-
trator is a civilian or a member of the military. The military courts therefore

337 Article 9 of the Law on the Attorney-General’s Office.
338 Article 24 of the Law on the People’s Courts.

339 Article 74 of the Law on the Organization of the Judicial System. See also articles 20,
42,45 and 66 of Law N° 82 of 1997, Law on the People’s Courts.

340 Code of Criminal Procedure, article 5. [Spanish original, free translation.]
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have jurisdiction over offences under both military criminal law and ordinary
criminal law on the grounds that the perpetrator is a member of the military
or because the place where the offence has been committed is of a military
nature. Absolute military jurisdiction is therefore built into the system.

Under the Code of Criminal Procedure, jurisdiction is the prerogative of the
military courts. Cases that fall to their jurisdiction can only be tried by the
People’s Courts if a military prosecutor or a military court withdraws in their
favour.34!

14. Ecuador

History

Article 160 of the Ecuadorian Constitution of 1948, as amended in 1960, stat-
ed that “military jurisdiction applies to members of the Armed Forces on
active service”.3#2 In the section devoted to the judiciary, no reference was
made to military or police jurisdiction. The vast majority of the laws concern-
ing military and police criminal jurisdiction date from that period. For exam-
ple, the Military Criminal Code, the Code of Military Criminal Procedure and
the Basic Law on the Armed Forces Justice Service (Ley Orgdnica de
Servicio de Justicia en las Fuerzas Armadas) were adopted in 1961. The
Criminal Code3*} and Code of Criminal Procedure for the National Civil
Police (Policia Civil Nacional) both date from 1960. With some amendments,
these laws on military and police jurisdiction remain in force today.

In 1979, a new Ecuadorian Constitution came into effect. The new
Constitution, which was amended in 1984, included specific provisions on
military and police jurisdiction. For example, article 131 expressly states that
“[m]embers of the Fuerza Piiblica [the Armed Forces and National Police]
enjoy special jurisdiction, they can only be prosecuted or deprived of their
rank, honors and pensions for the reasons and in the manner specified by law,
except for ordinary infractions which shall be tried under ordinary jurisdic-
tion”.3# In addition, article 132 states that “[ml]ilitary and police leadership
and jurisdiction shall be exercised in accordance with the law”.34> Article 165
of the 1996 amended version of the Constitution reproduced the provisions of
article 131 in identical terms. The rules concerning the special jurisdiction

341 Ibidem.

342 Constitution of 1948, as amended in 1960, article 160. [Spanish original, free transla-
tion.]

343 Although the whole of Book 3 was repealed in 1998 as a result of Law N° 109.

344 Constitution of 1979, article 131. [Spanish original, free translation.]

345 Ibid., article 132. [Spanish original, free translation.]
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enjoyed by members of the Armed Forces and National Police were contained
in section VI on the Fuerza Piiblica. Both were special jurisdictions which lay
outside of the structures of the judiciary and formed part of the Ecuadorian
State executive. These constitutional provisions were supplemented by Law
N° 275 of 1979 or the ‘Law on National Security’ (‘Ley de Seguridad
Nacional’), which extended the jurisdiction of the military courts.?

Despite the constitutional provisions on military and police jurisdiction,
members of the military and police were tried in military or police courts, as
the case may be, for human rights violations that constituted criminal
offences.?*” This was established by the Inter-American Commission on
Human Rights during its on-site visit to Ecuador. The Commission pointed
out that “[i]ndividuals seeking judicial recourse against a member of the secu-
rity forces of the State may be impeded by the misuse of tribunals of special
jurisdiction. The exercise of such jurisdiction on the part of police and mili-
tary courts is not limited to cases involving conduct in the line of duty of the
members of those institutions. Police and military defendants are frequently
tried in special courts in relation to charges concerning common crimes. The
Commission was told that these processes are not made public, hearings
before these instances are closed, and the results are not easily accessible.
[...] In fact, a November 1995 accounting from the Subsecretary of the Police
to the President of the Human Rights Commission of the Congress of actions
within the jurisdiction of the police courts indicated that almost none had
resulted in the issuance of a sentence. Of the 4,568 cases initiated since 1985,
only 46 had resulted in provisional sentences, and only 5 had resulted in final
sentences. The majority remained in process or had been archived. More than
50 had been declared prescribed”.348

The Ecuadorian authorities themselves recognized this problem in their report
to the United Nations Human Rights Committee: “The majority of the cases
of arbitrary deprivation of life committed by members of the police or the
armed forces have been brought before regional human rights protection bod-
ies. The most serious difficulty the State has encountered in the punishment
of some cases of criminal liability has been the existence of the ‘police juris-
diction’ or the ‘military jurisdiction’, under which public officials who
commit offences in the performance of their respective duties must be
brought before their own courts and under their own criminal procedures. The

346 Especially articles 144 and 145.

347 In August 1990, the Centro Ecuménico de Derechos Humanos, CEDHU, and the
Frente Ecuatoriano de Derechos Humanos, FEDHU, told the Permanent People’s
Tribunal that military jurisdiction for members of the Army and Police was one of the
main mechanisms of impunity.

348 Inter-American Commission on Human Rights, Report on the Situation of Human
Rights in Ecuador, OEA/Ser.L./V/11.96, Doc. 10 rev. 1, 24 April 1997.
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problem lies in the fact that representatives of public order have committed
crimes of deprivation of life and forced disappearance, not only in the perfor-
mance of their respective duties, but also outside that framework. Many of
the criminal courts of the police force and the armed forces claim competence
even when the crimes in question have not been committed in the perfor-
mance of the specific duties of their members. The most serious problem
which has arisen in practice is that the majority of these special courts,
notwithstanding the existence of weighty evidence of guilt, have dismissed
the charges, protecting or covering the accused; this situation has given rise
to total impunity”.34? “Complaints of torture brought against police officers
and members of the armed forces, like those relating to arbitrary deprivation
of life and forced disappearances, have encountered the same obstacles as
those mentioned earlier on account of the existence of special police and mili-
tary jurisdictions. In some of those cases punishment could not be inflicted
because the proceedings and penalties were extinguished by prescription on
account of the protection given by those courts”.350

On 5 June 1998, a new Constitution was adopted in Ecuador. As in the previ-
ous constitutions, matters relating to military and police jurisdiction were
dealt with in Chapter 5,entitled “On the Fuerza Publica”, under Section VII,
entitled “On the Role of the Executive”. Article 187 establishes that
“Im]embers of the Fuerza Publica shall be subject to special jurisdiction for
the trial of offences committed in the exercise of their professional work. In
the case of ordinary offences, they shall be subject to ordinary jurisdic-
tion”.351 However, an important change was introduced into the new
Constitution. Article 19 of Section VIII, entitled “On the Role of the
Judiciary”, stated that “[responsibility for] the exercise of judicial power shall
fall to the organs of the judiciary. Jurisdictional unity shall be established”.352
Transitional provision 26 also stated that “[a]ll judges and magistrates who
are answerable to the executive shall move to the judiciary and, as long as not
otherwise provided by law, shall be subject to their own basic laws. This pro-
vision includes military judges, police judges [...] Administrative staff who
at present work in military, police and juvenile tribunals and courts and
whose posts are secure shall move to become part of the judiciary. The assets
and budgets of those offices shall also be transferred to the judiciary”.3>3

Despite the new constitutional provisions restricting military and police juris-
diction and incorporating them into the judiciary, no fundamental changes

349 United Nations document CCPR/C/84/Add.8, 17 December 1998, paragraph 67.

350 United Nations document CCPR/C/84/Add.8, 17 December 1998, paragraph 82.

351 Constitution of 1998, Chapter V, Section VII, article 187. [Spanish original, free
translation. ]

352 Ibid., Chapter V, Section VIII, article 19. [Spanish original, free translation.]
353 Ibid., transitional provision 26. [Spanish original, free translation.]
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have been made to the situation of military and police courts. They still try
human rights violations committed by military or police personnel that consti-
tute criminal offences. The organs of military and police justice are still gov-
erned by, and continue to apply, the legislation that was in force prior to the
introduction of the new Constitution. They are still in fact special jurisdictions
subject to a different legal system from that which applies to the judiciary.

At the beginning of the 1990s, public administration in Ecuador began a
process of modernization and in 1995 reform of the country’s justice system
got under way.354 In that context, ProJusticia, the National Program to
Support Reform of the Administration of Justice in Ecuador (Programa
Nacional de Apoyo a la Reforma de la Administracion de Justicia del
Ecuador), was set up and as a result important changes have been made to the
legal system.33> Within the context of this program, as well as that of the
National Human Rights Plan and the 1998 Constitution, the Ecuadorian
authorities announced the adoption of measures to limit the jurisdiction of
military and police courts. Among other things, the aim was to tackle the
problem of impunity for human rights violations caused by the military and
police courts.3>® However, no substantial changes have been made to military
and police criminal legislation and military and police courts are still de facto
organs of the Executive. In April 2002, the National Council of the Judiciary
(Consejo Nacional de la Judicatura) called on Congress to expedite the draft

bills that sought to reform “military and police justice”.337

The Current Situation

So far, in terms of the organization, structure, scope of jurisdiction and proce-
dures which existed prior to the introduction of the 1998 Constitution, no sub-
stantial changes have been made to military criminal jurisdiction in Ecuador.
Military jurisdiction is therefore regulated through the Military Criminal
Code, the Code of Military Criminal Procedure, the Basic Law on the Armed
Forces Justice Service, the Law on Military Rank and Promotion (Ley de
Situacion Militar y Ascenso)3>® and the Armed Forces Personnel Law (Ley de
Personal de las Fuerzas Armadas).3>°

354 The Inter-American Development Bank and the World Bank were partners in this
program from the start.

355 On 13 January 2000 a new Code of Criminal Procedure was issued, a new Basic Law
on the Role of the Judiciary was enacted, etc.

356 See, for example, United Nations document CCPR/C/84/Add.8, 17 December 1998,
paragraphs 69 and 82.

357 See the web page of the Andean Commission of Jurists,
http://www.cajpe.org.pe/cronolog/abrilc6.htm.

358 From 1961.

359 Law 118 of 1991.
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The following are organs of military jurisdiction: the Court of Military
Justice (Corte de Justicia Militar), courts martial, Area Chiefs (Jefes de
Zona) and military examining magistrates. There is also the Judge
Advocate’s Office (Auditoria de Guerra) and the Military Justice Service or
Judge Advocate Corps (Servicio de Justicia Militar).

The highest court within the military justice system is the Court of Military
Justice. It is made up jointly of judges (Ministros) from the Third Division of
the Supreme Court of Justice and three serving or retired Armed Forces offi-
cers, who are appointed by the President of the Republic for a two-year peri-
od. The Court also has a prosecutor (Ministro Fiscal). The clerk of the Court
is a captain on active service attached to the Military Justice Service who is
appointed by the Court on the basis of proposals put forward by the Minister
of National Defence. The Court of Military Justice acts as an appellate court
and also settles conflicts of jurisdiction between different military courts or
between the military courts and the ordinary criminal courts.

Courts martial and Area Commanders (Comandantes de Zona) hear cases in
the first instance, depending on the grade and rank of the accused and the
type of criminal offence involved. Courts martial are made up of panel mem-
bers chosen by lot from a list of 20 officers drawn up each year by the
Minister of National Defence and have jurisdiction throughout Ecuadorian
territory. Area Commanders, who are officers from the operational military
corps and are not attached to the Military Justice Service, have authority in
the territory or military unit under their command and jurisdiction. They per-
form both an operational and a jurisdictional role.

In order to be a military examining magistrate, it is necessary to be a practis-
ing lawyer or have a degree in law and be a justice official on active service.
Military examining magistrates are responsible for the investigative stage of
the proceedings, the terms of which vary depending on whether it is peace-
time or wartime.

The Judge Advocate’s Office comes under the direction of the Judge
Advocate General (Auditor General de Guerra), who has to be a general or
superior officer on active service and a lawyer.

The Prosecutor’s Office (Ministerio Piblico) comes under the charge of a
superior or general officer attached to the Military Justice Service. It is made
up of: the Prosecutor (Ministro Fiscal), who is appointed by the Court of
Military Justice and must be a retired or serving superior or general officer
who has worked for at least ten years in the Military Justice Service;
the Military Attorney-General (Fiscal General Militar), who must be a
lawyer and officer on active service; and the military prosecutors for each
area (fiscales de zona). The latter represent the Prosecutor’s Office in each of
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the military trial courts (juzgados de instruccion penal militar) and must be
practising lawyers or law graduates as well as officers on active service.

Military courts in Ecuador have wide-ranging jurisdiction. In the case of mili-
tary offences or ordinary criminal offences committed in the line of duty, it
encompasses military personnel who are on active service or in the active
reserve of the Armed Forces and civilian personnel working with the Armed
Forces or bodies attached or answerable to the latter.3%0 So, despite what is
stipulated in the Constitution and the fact that article 81 of the Military
Criminal Code states that “acts punishable under ordinary [criminal] laws
which are not laid down in this Code shall be tried and punished according to
those same laws”36!, the military courts claim jurisdiction over ordinary
criminal offences committed by military personnel by asserting the concept
of the ‘service-related act’ (‘acto del servicio’). Article 81 of the Military
Criminal Code makes an exception to the principle of restricted jurisdiction
by stating that “if the said acts are also listed in this Code, they shall be
judged under military laws if they have been carried out in the line of military
duty or as a result of performing such duties”.362 It should also be remem-
bered that the National Security Law remains in force. Under its provisions,
civilians can be tried by military courts, as happened during the state of
emergency in July 1999, even though no provision for this is made in the
Code of Military Criminal Procedure. In this regard, the Inter-American
Commission on Human Rights considered that “the provisions of the
National Security Law are particularly incompatible with, and in breach of,
the American Convention in that they denote suspension of rights which are
non-derogable in all circumstances, such as the judicial guarantees enshrined
in articles 8 and 25 of the American Convention. This is the case in that,
when direct jurisdiction is given to military criminal justice for a large num-
ber of situations involving civilians, the right to be judged by an independent
and impartial court is affected because the armed forces take on a dual role:
on the one hand, they are active actors during the state of emergency and, on
the other hand, military courts become responsible for dispensing justice with
regard to acts affecting civilians which have no connection with military
duty”.363 During the state of emergency in July 1999, police and civilian
judges refused to try the cases of demonstrators who had been arrested and
referred them to the military judge who in turn refused to handle them. This

360 Supreme Court of Justice of Ecuador, Resolution N° 62-2000, Trial N° 22-2000, 27
June 2000, in Gaceta Judicial, Ecuador, Series XVII-N°3, Year CI, May - August
2000, p.769 and following.

361 Military Criminal Code, article 81. [Spanish original, free translation.]
362 Ibidem. [Spanish original, free translation.]
363 Organization of American States, Inter-American Commission on Human Rights,

Follow-up Report on the Situation of Human Rights in Ecuador, 1999, paragraph 48.
[Spanish original, free translation]
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gave rise to a conflict of jurisdiction in which the Court of Military Justice,
basing its decision on the National Security Law, found in favour of the mili-
tary courts. 364

Police jurisdiction is regulated under the 1960 National Civil Police Criminal
Code and the National Police Code of Criminal Procedure. It covers both the
criminal and disciplinary spheres.?® Its organs of ‘justice’ form part of the
National Civil Police.

Article 4 of the National Civil Police Criminal Code states that “the jurisdic-
tion covering members of the National Civil Police applies solely to offences
committed when carrying out duties which are specifically incumbent on
them as members of that institution and constitute offences under this Code
or the rules of discipline. Ordinary judges shall be competent to try any other
offences committed by members of any branch of the National Civil Police
through application of the ordinary Criminal Code and the Code of Criminal
Procedure”.3%0 The list of offences specified in the National Civil Police
Criminal Code is quite long. It includes typically military offences, ‘offences
against international law’367_ offences against public administration, ‘police’
offences, etc. It is important to note that the National Civil Police Criminal
Code includes ‘offences against political rights and constitutional
guarantees’368 which means that human rights violations fall within the remit
of police courts. Several ordinary criminal offences committed against civil-
ians, such as murder3%?, bodily harm370, offences against property3’! and
sexual offences3’2 are also categorized as ‘police’ offences in the Code.
Offences committed against police personnel in the course of duty are also
subject to police jurisdiction.3”3 For example, in a ruling handed down in

364 Gina Benavides “Medidas de excepcion en Ecuador”, Fundacién Regional de
Asesoria en Derechos Humanos, INREDH, Ecuador, September 1999, photocopy,
p-13.

365 Articles 1, 3 and 4 of the National Civil Police Criminal Code and the Rules of
Discipline of the National Civil Police. The National Civil Police Criminal Code
itself regulates many of the disciplinary aspects of police jurisdiction.

366 National Civil Police Criminal Code, article 4. [Spanish original, free translation.]

367 Ibid., Book Two, Chapter II. The offences established there are a strange mixture of
typical war crimes and classic political offences.

368 Ibid., Book Two, Section II, articles 137 to 155. Such offences include torture (art.
145 “tormentos corporales”), kidnapping (art. 146), the use of violence or threats to
obstruct the exercise of political rights (art. 137), attacks on freedom of worship and
expression (art. 139 and 140), various types of arbitrary detention (arts. 142 and fol-
lowing) and unlawful breaking and entering (art.149).

369 369 Ibid., articles 226 to 239.

370 Ibid., articles 240 to 249.

371 Ibid., articles 286 to 315.

372 Ibid., articles 259 to 271.

373 Ibid., articles 4 and 6.
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September 1998 after the new Constitution had entered into force, the Second
Division of the Constitutional Court considered that a case in which a civilian
had been tortured and killed by members of the Police should be tried in a
police court rather than in an ordinary criminal court.374

15. France

History

The Montdidier order issued by Philippe VI of Valois on 1 May 1347 is per-
haps the oldest known document on the subject of military jurisdiction in
France.37> It stipulated that sergeants and soldiers of the castle guard could be
tried by the feudal lords. The first document to establish the principle that
jurisdiction should be shared between ordinary courts and special courts
appeared a century later in 1467. It was known as the “Montil-les-Tours
Ordonnance (‘I’ordonnance de Montil-les-Tours’) and was issued by Louis
XI. It decreed that ordinary courts should try infringements committed by
‘men-at-war’ (‘gens de guerre’) when they were off duty while any ‘acts of
war’ (‘faits de guerre’) committed by them should fall to the remit of the spe-
cial courts. Nevertheless, the concept of what constituted an ‘act of war’ was
somewhat vague. An ordinance issued by Francois 1 in 1540 attempted to
clarify what was meant by it.

Military jurisdiction, as it is generally understood, came into being in the
reign of Louis XIV. The concept of the court martial first appeared in 1661
and a procedure was established in 1665. Up until then, military jurisdiction
had been exercised by the ‘war lord’ (‘chef de guerre’) but, with the advent of
the court martial, a bench of judges made up of military officers was intro-
duced. A court martial could be convened by the commanding officer or the
governor of a military garrison who was responsible for appointing members
to the bench. Responsibility for conducting the proceedings fell to a regimen-
tal major and no officer could be tried without the King’s prior consent.
Several other ordinances and regulations were later incorporated into the sys-
tem.376 The organs of military jurisdiction consisted of the Tribunal de la
Connétablie (Constabulary Court), the courts martial (conseils de guerre), the

374 Constitutional Court of Ecuador, Ruling dated 28 September 1998, Case N° 154-97-
RA.

375 375 Jean Pariselle, La Justice militaire francaise a la lumiére de son histoire, in
Revue de droit militaire et de droit de la guerre, book XIX, vol. 3-4, Brussels 1980,
p-291 and following.

376 The Ordinance of 1666, the 1720 Declaration by Louis XV and the regulations of
1740 and 1753.
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provosts (prévéts) and the officers of the military troop. The way jurisdiction
was distributed between the different bodies was complicated and was often
imposed from above and, therefore, frequently changed. The Constabulary
Court was responsible for trying military and ordinary offences committed by
military personnel. The courts martial had jurisdiction over officers and mili-
tary offences which were committed ‘soldier on soldier’. The Provost Courts
tried any “oppression, excesses or other crimes” committed by the troop
(‘gens de guerre’) but they did not have jurisdiction over officers. Officers of
the military troop tried ‘soldier on soldier’ offences as well as other offences
committed by the troop, such as desertion. Although the concept of civil party
already existed in ordinary criminal justice, there was no provision for it in
military court proceedings. Furthermore, it was not possible to appeal against
sentences handed down by the courts martial or the Provost Courts.37”

Throughout this period of history, although a distinction was made between
military offences and ordinary offences in order to determine whether juris-
diction should go to the military courts or the ordinary courts, there were no
legal texts in which military offences as such were clearly defined. The law
of 1790 which established courts martial simply defined military offences as
‘breaches of military law’. In any case, the notion of the military offence was
linked to the notion of military discipline: “once a breach of military duty
appeared to be sufficiently serious to be brought before a court martial, it
became an offence”.378

Military courts were also in operation during the French Revolution. The
years following the taking of the Bastille saw a succession of different courts,
including ‘military tribunals’ (‘tribunaux criminelles militaires’), courts mar-
tial’ (‘cours martiales’) and, lastly, ‘military commissions’ (‘commissions mil-
itaires’). All these types of military jurisdiction replaced the courts martial
(conseils de guerre) which existed under the Ancien Régime and were, in fact,
special courts. From the very start, military jurisdiction had operated on the
basis of the principle of hierarchy implicit in military structure which meant
that a subordinate could not stand in judgment over a superior. However, dur-
ing the revolutionary period, this principle was temporarily set aside after a
law was passed to permit the creation of ‘military councils’ (‘conseils mili-
taires’), made up, “whatever the rank of the accused, of three officers, three
non-commissioned officers and three soldiers”. These councils were later
abolished and the principle of hierarchy was reintroduced. However, it was
not until 1857 that it was specifically incorporated into the wording of the law.

377 Jean Pariselle, op. cit., p.297.

378 Francois Breurec, “Regards sur une évolution de la justice militaire en France”, in
Revue de droit militaire et de droit de la guerre, T. XIX, Vol. 3-4, Brussels 1980,
p-330. [French original, free translation.]




Part I1. Section II. Military Jurisdiction and Domestic Legislation 265

Article 13 of the Constitution of 3 September 1791, under Title IV entitled
“Concerning the Security Forces”, stated that “the army of the land and sea,
and the troops devoted to internal security, are subject to special laws,
whether it be to maintain discipline or to determine the type of proceedings or
nature of the penalties applicable where military offences are concerned”.37%
During the revolutionary period, several attempts were made to change the
law in order to separate military offences from those which, strictly speaking,
were ordinary criminal offences. After a series of rather inadequate attempts
to draft such legislation, a list of military offences was eventually established
for the first time in a law dated 19 October 1791. Shortly afterwards, the ordi-
nary criminal courts were granted jurisdiction to try ordinary offences com-
mitted by military personnel.330 However, the unrest and turbulent events
during that period resulted in something quite different: military and special
courts came to prevail over all other types of judicial bodies. It was also dur-
ing that period that it became possible to lodge appeals in military cases38!
but the principle of two-tier jurisdiction did not remain in place for long. The
Constitution of 24 June 1793 did not enter into the question of military juris-
diction but article 31 of the Declaration of the Rights of Man and of the
Citizen, which was incorporated into it, stated that “[c]rimes committed by
those appointed by the people or their agents must never go unpunished. No
one has the right to claim to have greater right to immunity than other citi-
zens”.382 Under article 290, Title IX, entitled “Concerning the Armed
Forces”, of the Constitution of 22 August 1795, also known as the
Constitution of the 5 fructidor Year I1I, military jurisdiction was regulated in
a similar way to the Constitution of 3 September 1791. Article 85 of the
Constitution of 13 December 1799, also known as the Constitution of the 22
frimaire Year VIII, stipulated that “military offences are subject to special
courts and particular forms of trial”.383 While, historically speaking, as
Francois Breurec points out, military jurisdiction had developed as an “exten-
sion of disciplinary authority”, with the corollary that the competence of mili-
tary courts was limited, the French Revolution created an ambiguous
situation.?84 During the revolutionary period, due to incessant and untimely
changes to the law, the distinction between military offences and ordinary
criminal offences became blurred and military courts ended up with jurisdic-
tion over all kinds of offences as a result of the widespread application of the

379 See Maurice Duverger, Constitutions et documents politiques, Presses universitaires
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383 Ibidem, p.118. [French original, free translation.]
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principle of personal jurisdiction, in other words, jurisdiction based on the
status of the person concerned.

With the advent of the Napoleonic Empire, circumstances within France and
the wars of territorial expansion meant that the scope of military jurisdiction
remained ambiguous. The distinction between strictly military offences and
ordinary offences was maintained. The former fell to the jurisdiction of the
courts martial while the latter, which were known in law as ‘civil offences’
(‘délits civils’), came under the remit of the ordinary courts. The fact that
there was a state of war until 1815, as well as a vast array of different laws,
meant that during the Napoleonic era military courts tried all offences com-
mitted by members of the military, regardless of whether the offence in ques-
tion was military or ordinary in nature.

During the First Napoleonic Empire, a widespread process of codification
was begun in all spheres. Article 63 of the 1814 Constitution abolished
“extraordinary commissions and courts”, whatever name they had been
given. The distinction between strictly military offences and ordinary crimi-
nal offences was given constitutional status by means of a rider to the 1815
Constitution. Article 55 of the rider stipulated that “only military offences
shall fall to the jurisdiction of the military courts”38> and “all other offences,
even when committed by military personnel, shall come under the jurisdic-
tion of the civilian courts” 336

In the course of drafting the ordinary Criminal Code of 1810, attempts were
made to limit the jurisdiction of the military courts. However, the proposed
reform and codification of military jurisdiction launched by Napoleon never
materialized. It was based on the principle that the Imperial Courts, namely,
the ordinary courts, would try all offences committed within the territory
belonging to the Empire and, in the event that the offence was considered to
be of a military nature, once the investigative stage of the proceedings had
been completed, it would be referred to the military courts. “There is only
one justice [system] in France; one is a French citizen before being a soldier”,
Napoleon argued. “If, within the country, one soldier murders another, he has
undoubtedly committed a military offence but he has also committed a civil
offence.3 2gll offences must therefore first be subject to ordinary jurisdic-
tion...”.

The re-establishment of the Republic did not lead to any major changes as far
as military criminal matters were concerned. The 1848 Constitution expressly

385 See Maurice Duverger, op.cit., p.131. [French original, free translation.]
386 Ibidem. [French original, free translation.]
387 Jean Pariselle, op.cit., p. 300. [French original, free translation.]



Part I1. Section II. Military Jurisdiction and Domestic Legislation 267

retained the military courts, together with their existing forms of organization
and attributes.3®8 Restoration of the monarchy in 1851 also did not lead to
changes in the regulations on military jurisdiction.

The Code of Military Justice and the Code of Maritime Justice

It would not be until the middle of the 19 century that military jurisdiction
would first have its own corpus of regulations. The first Code of Military
Justice for the Army was issued on 9 June 1857 followed by the Code of
Maritime Justice for the Navy in 1858.

In the description of the reasoning behind the Code of Military Justice for the
Army, it was asserted that the sole purpose of military jurisdiction was to
maintain discipline. As one commentator pointed out at the time, “The cer-
tain, swift, calm, reasonable but firm repression of the most minor offence
involves the question of obedience, in other words discipline, in other words
the entire strength of armies”.38% The idea that discipline was at the heart of
military jurisdiction was retained in La Grande Encyclopédie, which
described military justice, plainly and simply, as an adjunct to disciplinary
action and the military courts as the “guardians of discipline”. Nonetheless,
despite this, the 1857 Code of Military Justice did not retain the distinction
between military offences and ‘civil offences’ when attributing jurisdiction to
the military courts. The Code gave formal recognition to the principle of per-
sonal jurisdiction. The military courts were granted general jurisdiction
ratione personae, thus enabling them to try any criminal offence committed
by a member of the military, regardless of whether or not it was an ordinary
or military offence and whether or not it had been committed in the line of
duty.

The 1857 Code of Military Justice established a system of courts martial in
which senior officers with no legal training sat in judgment. The functions of
prosecuting authority (ministéere public) and examining magistrate were car-
ried out by officers with no legal qualifications. The Code of Maritime Justice
(Code de Justice Maritime) established councils of justice (conseils de
Jjustice) for minor offences and courts martial (conseils de guerre) for serious
offences. Ship captains were also granted extensive punitive powers. The fact
that military jurisdiction was seen as a disciplinary tool of the military leader-
ship and was at the same time endowed with extremely broad powers placed
military courts in a contradictory situation.3? Military jurisdiction, an instru-
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ment for the use of military commanders, was being called on to play the role
of the judiciary in respect of the troops but, as pointed out by Francois
Breurec, without one of the crucial features of the judiciary: independence.

The Codes of 1928 and 1938

At the end of the 19" century, strong anti-militarist sentiment developed in
connection with several different situations, especially the trial of Captain
Alfred Dreyffus. Military jurisdiction came in for fierce criticism. Some
changes were introduced, such as the 1897 and 1899 amendments on safe-
guards for defendants, but the system essentially remained the same. The
actions of the military criminal courts during the First World War incurred
heavy criticism, especially from former combatants. Several proposals were
put forward calling for the abolition of military courts. In this context, work
got under way in 1921 to reform the Code of Military Justice, culminating
with the issuing of the Code of Military Justice for the Land Army on 9
March 1928. In 1938, the second Code of Military Justice for the Navy was
also issued.

The new codes restored jurisdiction for ordinary offences committed by mili-
tary personnel to the ordinary criminal courts and restricted the jurisdiction of
the military courts to military offences. Although the criterion of jurisdiction
ratione materiae was reintroduced, the Code of Military Justice also estab-
lished the criterion of jurisdiction ratione loci which meant that the military
courts could try any offence committed in a military installation. In 1939 the
jurisdiction of the military courts was extended to include any ordinary
offences committed by military personnel within the context of service. In the
case of the army, the courts martial were replaced by Permanent Armed
Forces Courts (Tribunaux Permanents des Forces Armées - TPFA), presided
by civilian judges. Additional judicial safeguards were provided for military
personnel facing prosecution. The new Code also sought to separate the func-
tion of commander from that of judge by creating an autonomous body within
the armed forces for military magistrates. These military magistrates, who
were responsible for the investigative phase of proceedings, came under the
authority of the Government Commissioner (Commissaire du
Gouvernement), who was responsible for discharging the prosecutorial func-
tion and directly answerable to the Minister of Defence. However, those sit-
ting on the TPFAs, including the presiding judges, remained under the
hierarchical authority of military officers with operational command. Despite
the fact that the presidents of the TPFAs were civilian judges, they were
incorporated into the ranks of the military and subject to the military hierar-
chy. These changes to military jurisdiction could not disguise the role played
by the executive in the ‘justice’ system.
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In the context of the colonial wars, the French military courts underwent a
vast process of expansion under “a raft of special laws which would notice-
ably change the face of the military jurisdictional organs [and] lead to the cre-
ation of a range of different types of special military jurisdiction”.3! The
main feature of the work undertaken by the military courts was its incorpora-
tion into the war effort, both as a means of punishing those fighting for inde-
pendence and in order to ensure that the excesses committed by the colonial
troops, which provoked widespread criticism in France itself, would go
unpunished. In Indochina, the conduct of the Saigon Temporary Maritime
Court, which was presided over by a lieutenant commander and consisted of
French naval officers with no legal training whatsoever, was widely criti-
cized, including by their own peers. For example, Jean Pariselle, a former
Government Commissioner responsible for bringing prosecutions before the
naval courts, said that “the absurd judgments [handed down by that court]
seriously damaged the reputation of the military courts”.392 The death sen-
tences handed down against members of the pro-independence movement in
Madagascar by the French military courts in that country also provoked fierce
criticism back in the mother country.

However, it was the struggle for national independence in Algeria (1954-
1962) which probably demonstrated most blatantly the way in which French
military criminal jurisdiction had expanded. In Algeria, from 1954 onwards,
military jurisdiction was increasingly used to put down the struggle for
Algerian independence, mainly by resorting to emergency powers and legisla-
tion. The military justice system was structured around the TPFAs but it also
had its own military court of review (Cour de cassation militaire), which was
set up in 1955, and a military prosecution service, which was established in
1960. The work of the French military courts was gradually geared towards
achieving three objectives: subduing the Algerian national movement by
prosecuting its members in military courts; supporting - in other words, legal-
izing - the methods used by the French army intelligence services to gather
information, including the systematic use of torture; and maintaining the
operational capacity and morale of the French troops by ensuring that a sig-
nificant number of the abuses committed went unpunished. Although, in the
early stages, both the ordinary courts and the military courts were involved in
the crackdown on the independence movements, the military courts gradually
took over the whole area of criminal justice. As the historian Sylvie Thénault
has pointed out, “justice gradually [became] subject to a war logic [that was]
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mobilized in the fight against the enemy [and] remodelled, shaped and altered
according to the wishes of the military command [...]”.393 In the context of
an intensification of the conflict in 1957, General Salan, the head of the
French troops in Algeria talked about “the failure of the juridical and legisla-
tive apparatus to adapt to a form of war which had not been anticipated in
legal texts [and the need] for an effective counter-revolutionary war tool”.3%%
Within that framework, the military courts were endowed with even broader
powers as well as additional human and material resources. The main focus
of their work was to put down the independence movements. In 1960, the fig-
ure of military prosecutor, responsible for the investigative stage of proceed-
ings, was introduced. A 1961 directive from the Military Attorney-General
instructed the military prosecutors not to interfere in the work of the military
intelligence services. The directive specifically stated that “an operational
investigation [by the military intelligence services] takes precedence over a
judicial investigation [by the military prosecutors]”.3%

The military courts operated as a mechanism to achieve impunity as far as
human rights violations committed by French troops were concerned. The
vast majority of complaints lodged with the military courts concerning the
torture, execution and disappearance of civilians were either dismissed or
simply not processed by the TPFAs. Only in a few cases that had been picked
up by the media in the motherland was any punishment meted out but most of
the penalties imposed were derisory compared to the seriousness of the
offences involved. Impunity was not the natural consequence of the inherent
esprit de corps of military justice but the result of clear political intent as evi-
denced by the numerous directives and instructions issued to military justice
officials. For example, military commanders issued instructions stating that
cases should be dealt with at the disciplinary level so that the military courts
would not be overloaded in their counter-insurgency work.3%¢ In a 1961 cir-
cular to military prosecutors, Military Attorney-General Malaval stated that
no excesses should be tolerated but he also reminded them that “they were
officers subject to the principle of hierarchical subordination to the
Commander [and that] [i]t would be a mistake on the part [of the military
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prosecutors] to see themselves as members of a parallel hierarchy that was
placed alongside the Army to watch over it and monitor its work”.3%7

The 1965 Code of Military Justice

In 1965 a new uniform Code of Military Justice applicable to all the armed
forces was issued.3?8 The process of unifying the military justice system had
gradually got under way in the years prior to that. Already in 1949, the judi-
cial functions of the Secretary of State for the Navy had been transferred to
the Armies Ministry (Ministére des Armées) and the Directorate of Maritime
Justice (Direction de la justice maritime) had been incorporated into the Joint
Armed Forces Military Justice Service (Service commun des justices mili-
taries des forces armées). In 1953, the offices of the respective attorneys-gen-
eral, the investigation offices and the secretariats of the naval and military
courts had been amalgamated and in 1956, a single corps of military justice
officials was created.

The main changes to the military justice system that came about as a result of
the new law concerned the composition and operation of the military courts.
The most significant feature was the increase in the number of civilian judges
working in the military courts. This was reinforced in 1966 as a result of Law
N° 66-1037 which stipulated that the duties of examining magistrate and
prosecutor should be carried out by judges from the judiciary on assignment
to the Ministry of Defence. The 1966 law meant the demise of the single
corps of military justice officials which had been set up in 1956.

The new Code of Military Justice entered into force on 1 January 1966. The
two legal corps, one attached to the Army and the other to the Navy, ceased
to exist. Four organs of military jurisdiction were established under the new
code: the Permanent High Court of the Armed Forces (Haut tribunal perma-
nent des Forces armées), the Permanent Armed Forces Courts (Tribunaux
permanents des Forces armées - TPFA), the Military Army Courts
(Tribunaux militaires aux armées - TME) and the Provost Courts (tribunaux
prévotaux). The TMEs replaced the courts that had previously been convened
on board ship under the naval justice system. The Permanent High Court of
the Armed Forces, which was responsible for trying Marshals of France
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(maréchaux de France), admirals and generals, was never convened.3%?
Examining magistrates and prosecutors completed the system.

The Permanent Armed Forces Courts (TPFAs) were divided into two cham-
bers, one responsible for trials and the other responsible for supervising the
pre-trial investigation phase. The former consisted of a civilian judge from
the Court of Appeal, appointed by the Ministry of Justice, together with three
members of the military.*0 Another civilian judge from a first instance court
within ordinary jurisdiction, appointed by the president of the Court of
Appeal, also acted as judge advocate to the TPFAs. The chamber responsible
for supervising pre-trial investigations consisted of the civilian judge advo-
cate and a superior military officer. Nevertheless, towards the end of the
1970s, a TPFA made up solely of civilian judges was set up in Bordeaux.40!
TPFAs had jurisdiction within French territory in peacetime. In wartime, their
jurisdiction was extended and changes were made to their composition so that
they were presided by a military judge and the civilian judge advocate was
replaced by a member of the military.

The Military Army Courts (TMEs) and the Provost Courts had jurisdiction
outside of French territory in peacetime. In wartime, both had jurisdiction
within French territory. Their powers were not clearly defined in the 1965
Code of Military Justice and were only clarified in the subsequent code.

The examining magistrates and prosecutors were civilian judges who had
been assigned to the Ministry of Defence.**? Depending on their position on
the judicial ladder, they were assigned a particular military rank, usually that
of major.403 Though with some special conditions attached, they remained
subject to the disciplinary rules applicable to the judiciary. The prosecutors
came under the direction of the Government Commissioner, who was in turn
answerable to the Ministry of Defence.

The Code of Military Justice did not substantially alter the scope of jurisdic-
tion that had been established in the 1928 and 1938 codes. When troops were
outside French territory or if war had been declared, military jurisdiction was
extended to include all kinds of offences, regardless of whether they were of
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a military or ordinary nature.**4 In peacetime, military courts had jurisdiction
over military offences, ordinary offences committed on military sites and any
criminal offence committed while on duty.

Following tradition, the 1965 Code of Military Justice still failed to allow a
civil action (action civile) to be brought or the right of appeal. Although it did
not use the words ‘action civile’, article 55 stipulated that the military courts
could only rule on criminal proceedings. The military authorities had sole
responsibility for instituting criminal proceedings. However, a 1979 case in
which a female student in a military college was murdered by one of her
peers gave rise to a widespread debate about the non-existence of the right to
bring a civil action in military criminal proceedings. The Code still did not
allow applications for appeal against sentences but it did allow appeals
against decisions made during the investigative phase. This meant that judg-
ments on the merits of a case could only be challenged by submitting applica-
tions for annulment or review (recours en cassation ou révision) or
opposition appeals (recours en opposition).

The 1982 Code of Military Justice

In 1980 a major reform of military criminal jurisdiction was launched. The
question of whether or not military justice should be retained was at the heart
of the parliamentary debates. The process culminated on 21 July 1982 with
the adoption of Law N° 82-621, which amended the Code of Military Justice
and the ordinary Code of Criminal Procedure. It is worth recalling that in
1981 the death penalty had been abolished for all offences, including those
contained in the Code of Military Justice.*05 The amended Code of Military
Justice, like the 1965 version, regulated both the structure and operation of
the military justice system as well as matters relating to offences and military
criminal proceedings.

Although in general terms Law N° 82-621 reproduced the contents of the
1965 code, it also introduced significant changes to the system of military
justice.*9¢ For example, the following innovations are worth highlighting:
military courts were abolished within French territory in peacetime; outside
of French territory, in peacetime, the organs responsible for conducting trials,
carrying out pre-trial investigations and discharging prosecutorial functions
were to be composed of civilian judges; it became possible to bring a civil
action in the course of military criminal proceedings; the rules of procedure

404 Article 66 of the Code of Military Justice.
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for military proceedings were brought into line with those used in the ordi-
nary courts; and the power of military courts to try juveniles was restricted.
Even though military jurisdiction no longer existed on French territory in
peacetime, the ordinary Code of Criminal Procedure*?’ allowed military
courts to be set up under a state of siege, emergency or alert (mise en garde)
or when there was a general call-up of troops. In 1992, victims and their suc-
cessors were allowed to have greater involvement in military trials. As well
as being able to bring a civil action, both in peacetime and wartime, as had
been established in Law N° 82-621, in 1992 they were granted the power to

start a criminal action in cases of death, mutilation or permanent invalidi-
408
ty.

In peacetime, outside of French territory, military jurisdiction consisted of the
Army Courts (tribunaux aux armées) and the Provost Courts (tribunaux
prévotaux). In wartime, it consisted of the Armed Forces Territorial Courts
(tribunaux territoriaux des forces armées) and the High Court of the Armed
Forces (Haut tribunal des forces armées) and, outside of French territory, the
Military Army Courts (tribunaux militaire aux armées) and a type of provost
court (“tribunal prévotal’). The Cour de Cassation, the highest court within
ordinary jurisdiction, was responsible for hearing applications for military
court judgments to be quashed.

The Army Courts, which replaced the TPFAs, consisted of a presiding judge
and six other judges from the judiciary, all of whom were civilians. Like the
TPFAs, the Army Courts were made up of two chambers, one of which was
responsible for conducting trials and the other for supervising the pre-trial
investigation phase. The prosecutorial function (Ministére Public) was dis-
charged by the Government Commissioner (Commissaire de Gouvernement),
who was answerable to the Ministry of Defence. The existence of military
courts in peacetime outside of French territory is not hypothetical. France has
signed numerous treaties with eight African countries**, giving French mili-
tary courts the authority to try offences committed by French troops on those
territories. For these purposes, Law N° 82-621 established an Armed Forces
Court in Paris (tribunal des forces armées a Paris). An army court was also
set up in Baden-Baden in Germany on the basis of treaties agreed through the
North Atlantic Treaty Organization (NATO).4*10
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Under the 1982 law, the army courts were to have virtually total jurisdiction
outside of French territory in peacetime. In terms of jurisdiction ratione mate-
riae, they were empowered to try all offences committed by military person-
nel or civilians accompanying the troops and any offence committed by a
civilian against the armed forces or against military equipment or installa-
tions.*!! As far as jurisdiction ratione personae was concerned, they had the
authority to try career service personnel, members of the military “who are
serving under contract”, members of the National Gendarmerie, personnel
who have been conscripted under certain conditions, crew members of mili-
tary ships or aircraft, juveniles of under 18 years of age who are members of
the armed forces or nationals of an occupied or enemy state, and, in the case
of certain offences, civilians. However, in the cases of the eight African coun-
tries and the Baden-Baden Army Court, they had even greater powers under
the provisions of the respective international agreements in question.

Provost courts were to consist of a single person, a captain of the gen-
darmerie, who had the authority to try police offences as well as minor
offences and breaches of discipline committed by civilians and prisoners of
war who belonged to the rank and file. They followed a simplified procedure
in which it was possible for the victim to pursue a civil action. The powers of
judge, investigator and prosecutor were concentrated in the captain of gen-
darmerie. Several legal commentators consider the provost courts to be an
anachronism left over from the Middle Ages.*12

Each Armed Forces Territorial Court was to consist of a president, an advisor
who was a judge and member of the judiciary and three military judges from
the branch of the services in question. For defendants with the rank of
colonel, captain or higher, the 1982 law called for an Armed Forces High
Court to be set up in Paris. Their composition was to be based on the same
principle as that of the territorial courts but the members had to be higher in
rank than the accused. The Army Military Courts were to be made up of a
president, who had to be a judge, and four military judges chosen from
among the injured or the combatants.

The 1999 reforms

Military criminal law and the ordinary procedural code were once again
amended as a result of Law N° 99-929 of 10 November 1999. The reforms,
which began in 1997, marked a boost for the change in direction for military
justice initiated in 1982. As pointed out in the parliamentary report on the
draft legislation, the main purpose was “to bring general criminal law and

411 Articles 59, 64 and 65 of the Code of Military Justice.
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military criminal law closer together [... in response to] a trend, which can be
called historic, towards reducing the differences between the specific attribut-
es of military law and those of ordinary law [...]”.#!3 The reforms mainly
concerned military jurisdiction in peacetime and outside of French territory.
Some of the most significant innovations made to the military justice system
included the application of the rules of procedure used in the ordinary courts
to the military courts operating in peacetime outside of French territory, the
establishment of a second tier of jurisdiction under the responsibility of the
ordinary criminal courts and the fact that the Prosecutor’s Office (Ministere
Public) was no longer dependent on the Ministry of Defence.

As a result of the 1999 reforms, in the case of offences committed outside of
French territory, military jurisdiction in peacetime consisted of the Paris army
court (tribunal aux armées de Paris), the Paris Appeal Court (cour d’appel de
Paris) and the Cour de Cassation, the supreme court of review within the
ordinary justice system. The three tiers of jurisdiction were therefore cut
loose from military auspices: the first tier was to consist of civilian judges
while the other two tiers were courts which already existed within ordinary
justice system. Nevertheless, the scope of military jurisdiction did not funda-
mentally change. With a few exceptions, the procedures to be followed were
those stipulated in the ordinary Code of Criminal Procedure. The Procureur
de la République, a civilian judge who is subordinate to the Minister of
Justice, carries out the prosecutorial function (Ministere Public) before the
Paris army courts, thus making the post of Government Commissioner
(Commissaire de Gouvernement), who was answerable to the Ministry of
Defence, redundant. As well as allowing the victims and their successors to
pursue a civil action, the 1999 law also enabled them to instigate criminal
proceedings.

The delay in disbanding the French Forces based in Germany, which was
originally due to happen on 1 July 1999, meant that the 1999 law temporarily
continued to apply to the Baden-Baden Army Court. But the law itself autho-
rized dissolution of the court to be implemented by means of a decree, subject
to a report from the Ministries of Justice and Defence.*!4 As far as the agree-
ments with various African countries were concerned, responsibility for try-
ing the offences referred to in such international agreements was entrusted to
the Paris Army Courts.

The regulations applicable in wartime under the Code of Military Justice
were not substantially changed. The provisions allowing military courts to be

413 French Senate document, “N° 226 - Sénat, Session ordinaire de 1998-1999, Annexe
au proces verbal de la séance du 17 février 1999”, available on web page:
http://www.senat.fr/rap/a98-226/a98-2260.html [French original, free translation.]

414 Article 65 of Law N° 99-929 of 10 November 1999.
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set up in emergency situations or when there is a general military call-up
were also retained. Nevertheless, it should be noted that in wartime, the
Procureur de la République carries out the duties previously undertaken by
the Commissaire de Gouvernement. Lastly, under the 1999 law, operation of
the provost courts was restricted to war situations.

As a result of the reforms of 1988 and 1999, military offences, ordinary
offences committed as a result of service and any criminal offence committed
by members of the military in peacetime on French territory come under the
jurisdiction of the ordinary criminal courts.

Reform of the French military criminal system has not come to an end with
Law N° 99-929 of 1999, article 66 of which specifically states that the Code
of Military Justice must be amended before 31 December 2002.

16. Germany

History

The predominant feature of the German Empire of the 18™ and 19t centuries
was the militarized nature of the State and society. Mirabeau’s wellknown
comment that Prussia was not a country with an army but an army with a
country is often quoted.*!> With the coming to power of Emperor Friedrich
Wilhelm IV, the combined authority of the monarchy and the military became
the pivot around which the Prussian State system revolved.*!® The Prussian
Code of Military Criminal Procedure of 1845 was introduced into the Armed
Forces of the Northern German Confederation in 1867 and, in 1871, into the
Imperial Forces, under the name of Imperial Military Law
(Reichsmilitargesetz). The Code was characterized by the extensive powers
given to military commanders, the excessive jurisdiction granted to military
courts, the lack of separation between the military courts and the public pros-
ecutors and the arbitrary nature of its procedures. In 1862, the Code was
roundly criticized by the Congress of German Jurists which called for the
jurisdiction of the military courts to be curbed, especially as far as ordinary
criminal offences were concerned.*!” At the end of the 19 century, military

415 William L. Shirer, Le Troisi¢eme Reich, des origines a la chute, Ed. Stock, Paris,
1960, Volume I, p.125.

416 Manfred Messerschimdt, “The Reform of the German Military Criminal Procedure -
Army, Politics and Public Opinion in the Second Half of the 19th Century”, in Revue
internationale de droit militaire et de droit de la guerre, International Society for
Military Law and the Law of War, Volume XIX-3-4, Brussels, 1980, p.381.

417 Tbid., p.382.
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criminal legislation was the subject of much heated debate and several
attempts were made to reform it.

Following Germany’s defeat in the First World War, the Imperial Army was
dissolved and the Weimar Republic emerged. The Constitution of the
Weimar Republic of 1919 abolished military criminal jurisdiction in peace-
time. It was only permitted in wartime. In 1920, a law was passed authorizing
military courts to try offences committed on board warships in peacetime.

With the advent of Nazism and the creation of the Third Reich in 1933, “mili-
tary justice” was re-established. The system for dispensing justice set up by
the Nazi government was complex and varied depending on the nationality of
the accused and the victim, the nature of the offence and the territory on
which the offence was committed (whether on German soil or in the occupied
territories, and, in the case of the latter, whether in the East or the West). All
criminal cases “which referred to German citizens or ‘State members’, ethnic
Germans or persons of German origin”#18 fell to the jurisdiction of the
German courts and German law was to be enforced. In the occupied territo-
ries, the local judicial authorities continued to exercise jurisdiction in princi-
ple. However, they did not have jurisdiction over German subjects, serious
offences or offences committed against the German State, the National
Socialist Party or its affiliated organizations, regardless of the nationality of
the accused. In such cases, the German courts had exclusive juridiction. In
some cases, the local courts had jurisdiction over serious offences but, in all
cases, their decisions were subject to review by the German courts.
Nevertheless, for a certain period, there were parts of the occupied territories
which were not subject to the jurisdiction of the German courts.*!* However,
in general a “germanization of the local justice system” existed in the occu-
pied territories.420

According to Arnold Toynbee, whether or not German military courts took
precedence over the other ordinary German courts in the occupied territories
depended in large measure on how the latter were administered, namely,
whether they formed part of a Protectorate, whether they were subject to the
Reich Commissioners, the German civilian administration, or whether they
were under the military command of the German army (the Wehrmacht).
However, it also hinged on other factors such as the extent of resistance with-

418 Arnold J. Toynbee, La Europa de Hitler, Ediciones Sarpe, Madrid, 1985, p.109.
[Spanish original, free translation.]

419 For example, during the first three years of the occupation of Denmark, the Danish
courts exercised jurisdiction without the restrictions the Third Reich imposed on the
other occupied territories.

420 Arnold J. Toynbee, La Europa de Hitler, op. cit., pp.108 and 109. [Spanish original,
free translation.]



Part I1. Section II. Military Jurisdiction and Domestic Legislation 279

in those territories. In Norway, it seems that at first only an ordinary German
court was set up whereas in France and Belgium it was the German military
courts which played the predominant role and special legal powers were con-
ferred on military commanders. Nevertheless, whatever the case, this did not
affect the jurisdiction of the Wehrmacht military courts. Toynbee also points
out that “a distinct feature of the German administration of justice in the
occupied territories was the use of the so-called ‘state of civil emergency’” to
transfer responsibility for trying many offences from the ordinary German
courts to the German military courts or special courts.*?! In particular, these
measures were applied to the Standgerichte, a “civilian equivalent of the mili-
tary courts” of the Wehrmacht, which were made up of SS or police officers
and conducted summary proceedings with no right of appeal and in which the
accused had no right to legal representation. Special Courts (Sondergericht),
Special Army Courts and Police Courts Martial were also set up to deal with
certain offences connected with forms of resistance to the Nazi occupation. In
some countries in the East, both Standgerichte and Sondergericht were estab-
lished without resorting to the introduction of a “‘state of civil emergency”.

The system used to dispense military justice in the Third Reich was complex.
It included not only the traditional military courts (Wehrmachtgericht) used
by the army and established under the German Military Criminal Code but
also a wide range of other military or special courts: the Special Army Courts,
which were set up by decree, the SS and Police Courts (SS-Und
Polizeigerichte), the Sondergericht and the Standgerichte. These tribunals
had extensive jurisdiction including, as the case may be, even offences such
as stealing crops, spreading information ‘hostile’ to the Third Reich, inciting
others to strike and holding unlawful meetings. As the Nazis came to occupy
more and more territory and the world conflict intensified, these courts prolif-
erated and their jurisdiction was extended to all kinds of offences.

The splitting of Germany into two sovereign States, the Federal Republic of
Germany and the Democratic Republic of Germany, also affected matters
relating to military criminal jurisdiction. In the Federal Republic of Germany,
major changes were made to military criminal jurisdiction as a result of the
“dismantling of the military organization imposed under the peace treaties”
after the Second World War.#?? Until it was amended in 1956, the German
Constitution banned the existence of armed forces. That year saw the begin-

421 Ibid., p.112. [Spanish original, free translation.]

422 Francisco Fernandez Segado “La justicia militar en el Derecho comparado”, in
Consejo General del Poder Judicial, Poder Judicial, 2a. época, N° 23, Madrid,
September 1991, p.71. [Spanish original, free translation.]
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ning of a series of legal reforms*23 which culminated in the adoption in 1957
of the Military Criminal Law to replace the Military Criminal Code of 1871.
The 1957 law was the subject of a succession of amendments and, in 1974, a
new Military Criminal Law*2* was adopted and, with some changes, remains
in force today.#2> In the Democratic Republic of Germany, the 1957 Military
Criminal Law was replaced by the 1968 Criminal Code in which military
offences were listed as punishable crimes. It was amended in 1974, 1977 and
1979. As in most socialist countries, German military courts were incorporat-
ed into the “ordinary judicial apparatus”,*26 so that, in terms of subject matter
and procedures, military and civilian judges shared the same legislation and
were subject to the authority of the same supreme court. On 3 October 1990,
the Treaty of Reunification uniting the German Democratic Republic (GDR)
and the Federal Republic of Germany (FRG) entered into force. Under article
3 of the treaty, the Constitution of the FRG would in future apply to the
whole of the former territory of the GDR, except with regard to some finan-
cial matters. 427

The current situation

Military courts are regulated under section IX of the Basic Law*?8 on the
judiciary. According to article 96 of the Basic Law, the Federation can estab-
lish military courts. Nevertheless, the same article states that such courts,
which have the status of federal courts, can only exercise criminal jurisdiction
over members of the armed forces who have been sent abroad or who are on
board warships or while a state of defence exists. In such circumstances, the
military courts come under the authority of the Federal Ministry of Justice,
the judges who preside over such courts must meet the usual requirements to
be able to sit as a judge and the Federal Court of Justice acts as the military
supreme court. There are therefore no military criminal courts in peacetime.

423 The law dated 19 March 1956, known as the “Soldiers” Law”, and the law dated 21
July 1956, known as the “Military Service Law”.

424 Law of 24 May 1974.

425 Law of 26 January 1998.

426 Fritz Gorlé, “L’évolution actuelle de la justice militaire dans les pays communistes”,
in L’évolution actuelle de la justice militaire - Huitieme Congres international
Ankara 1979, Recueils de la Société Internationale de Droit Pénal Militaire et de
Droit de la Guerre, Tom. VIII, Vol. I, p.166. [French original, free translation.]

427 Michel Fromont, Les institutions de la République fédérale d’Allemagne, published
by Documentation frangaise in a series entitled Documents d’études: droit constitu-
tionnel et institutions politiques, N° 1.11, 1993 edition, Paris 1993, pp. 23 and 24.

428 The Basic Law was enacted in 1949 and has been amended on several occasions,
especially as a result of the 1990 Treaty of Reunification. In July 2002, article 96,
which governs military courts, was amended in view of the establishment of the
International Criminal Court.
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In the event that either military or ordinary criminal offences are committed
by military personnel in peacetime, they are dealt with by the ordinary courts.

Nevertheless, despite the limitation imposed under article 96 of the Basic
Law, the 1974 Military Criminal Law applies to both career and conscripted
military personnel, and, in a limited way, in the case of certain offences*??, to
civilians. However, in peacetime, the offences contained in the Military
Criminal Law come under the jurisdiction of the ordinary courts and are sub-
ject to ordinary criminal procedure, since there is no provision for the exis-
tence of military courts.

17. Iran

History

Iran’s pursuit of military power goes back a long way. During the rein of
Shah Nadir (1736-1747), Iranian army rule stretched as far as India.*3 The
18t and 19™ centuries were marked by wars and the development of mili-
tarism in the region. The legal system was essentially based on customary
law. As the 20 century dawned, the first written laws appeared. In 1905,
under the Ghadjar dynasty, the first Iranian Constitution was adopted. The
original Constitution did not envisage the existence of military courts.
However, in 1906, some supplementary principles were appended to the
Constitution. Principle N° 87 allowed military courts to be created throughout
Iranian territory through the enactment of special laws.

In 1921, the Army Commander, General Reza Pahlavi, led a coup d’état. That
same year, a Criminal Code and a Code of Criminal Procedure were issued.
As far as military justice was concerned, two laws were passed, one concern-
ing the organization of military courts and the other describing the principles
to be applied to military trials. A year later, in 1922, a Military Criminal Law
was enacted. In 1925, a parliamentary monarchy was established under the
new Shah Reza Pahlavi and was to last until 1979. A host of laws were intro-
duced under the government of Shah Reza Pahlavi.*3! In 1940, a Code of
Military Justice was issued to replace the laws on military criminal jurisdic-
tion that had been adopted in 1921 and 1922 as well as various legal provi-
sions that had been introduced during the 1930s.

429 For example, aiding or abetting the commission of a military criminal offence.

430 Core document forming part of the reports of States parties : Islamic Republic of Iran,
United Nations document HRI/CORE/1/Add.106, 1 July 1999.

431 The Penal Code in 1925, the Civil Code in 1928 and 1935 and the Code of Civil
Procedure in 1939.
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The 1940 Code of Military Justice, which remained in force until 1979,
underwent numerous changes and many supplementary provisions were
added to it. The Code regulated the organizational and structural aspects of
military criminal jurisdiction as well as the substantive and procedural laws
applicable to military courts. It distinguished between military criminal juris-
diction in peacetime, emergency situations and wartime so that there were
separate military courts and procedures for each of those situations. A
Military Court of Review and a Military Prosecutor’s Office completed the
structure. Applications for a judgment to be quashed were not permitted in
the case of military offences, only for ordinary criminal offences.
Furthermore, the Shah, as Commander of the Armed Forces, had extensive
powers where military criminal matters were concerned. The Code also deter-
mined how discipline was to be imposed within the Army and created disci-
plinary courts together with rules of procedure. The Judicial Organization for
the Armed Forces was created to operate in parallel with the military justice
structures set up under the Code of Military Justice. Later, another similar
organization was created for the Gendarmerie.*32 Military jurisdiction was
broad. It not only applied to members of the Armed Forces, Gendarmerie and
Police who had committed military or ordinary offences but also to civilians,
especially where political or other related offences were concerned.

On 11 February 1979, the government of the Pahlavi monarchy was over-
thrown by the movement headed by the Ayatollah Khomeini. That same year
the Islamic Republic of Iran was established. In December, the Constitution
of the Islamic Republic of Iran, an amended version of which is still in force
today, was adopted. Article 4 of the new Constitution declared that all civil,
penal, financial, economic, administrative, military and political laws and
regulations should be based on Islamic law. Article 61 also stipulated that
judicial power should be exercised by courts of justice which must act in
accordance with Islamic precepts and implement Hodoud (punishments
applicable under Islamic law).*3> According to the Constitution, the head of
the judiciary is appointed by the Leader who has the responsibility and
authority to determine the general policies to be followed by the country,
supervise the proper implementation of those policies, issue decrees and par-
don condemned persons or commute their sentence. It is the head of the judi-
ciary who appoints judges.*3* As far as military justice was concerned, article
172 established military courts and stated that they should have jurisdiction to

432 A. Azmayesh, “Le droit pénal militaire en Iran”, in Revue internationale de droit
militaire et de droit de la guerre, International Society for Military Law and the Law
of War, Book XXX, Volume 1-2-3-4, Brussels 1991, p.29 and following.

433 Core document forming part of the reports of States parties : Islamic Republic of Iran,
United Nations document HRI/CORE/1/Add.106, 1 July 1999.

434 Ibidem.
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try offences committed by members of the Army, Police, Gendarmerie and
Islamic Revolution Guard Corps “specifically in connection with military
duties”. 43>

With the arrival of the new Islamic government in Iran, the Code of Military
Justice of 1940 ceased to apply. There was a wave of reaction against military
justice which, in the time of Shah Pahlavi, epitomized repression of the oppo-
sition. One of the first acts by the new authorities was therefore to quash con-
victions for political offences handed down by military courts between 1953
and 1979.43¢ A decree issued on 1 May 1979 restored responsibility for try-
ing ordinary offences to the ordinary criminal courts.*37 Broadly speaking,
the offences concerned were political offences and offences related to drugs
trafficking. The same decree stated that the jurisdiction of the military courts
was to be limited solely to “specifically military cases” and also ordered that
offences committed by members of the Police and Gendarmerie should
remain subject to the jurisdiction of the ordinary courts.*3® A later decree
clarified that “specifically military cases” meant service-related acts.*3? In
August 1979, a Military Criminal Code was issued.*4? In reality, it was an
amended version of the 1940 Code of Military Justice: the references to the
King were removed from the text, the Military Prosecutor became answerable
to the Prosecutor General before the Supreme Court and the military rank
required to be a judge or prosecutor was changed. In 1981, the Judicial
Organization for the Armed Forces, the courts and the military prosecutors
were all incorporated into the judiciary.*4! In 1985, the Law of Procedure of
the Armed Forces of the Islamic Republic of Iran, 442 which was amended in
1990, was adopted. Under it, a new system of military justice was
established.443

It is important to point out that responsibility for dealing with political
offences, as well as with other ordinary criminal offences, was given to the
Revolutionary Courts which had been established when the new government
first came to power. As Professor Azmayesh has written, “the revolutionary
courts [...] took over from the military courts as far as political offences were

435 Constitution of the Islamic Republic of Iran, article 172. [Spanish original, free trans-
lation.]

436 Decree dated 27 March 1979 amended by a decree dated 30 January 1980.
437 Decree dated 1 May 1979.

438 A. Azmayesh, “Le droit pénal militaire en Iran”, op. cit., pp. 37 and 67.
439 Decree dated 23 November 1979.

440 Decree dated 23 August 1979.

441 Law dated 20 November 1981.

442 Law dated 12 May 1985.

443 Law dated 12 May 1985.
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concerned”.*** In addition, at the end of 1979, a Special Revolutionary Court
for the Army was set up. This special court, which operates outside of the
military criminal structure, is empowered to try cases involving military plots
and offences against state security committed by members of the Army,
Police and Gendarmerie. It follows the same rules of procedure as the
Revolutionary Courts and is a court of sole instance whose decisions cannot
be the subject of any kind of appeal. It is made up of a cleric, a military offi-
cer and a civilian. It is assisted by a Special Prosecutor who is appointed by
the Minister of Defence and has full authority to carry out investigations,
bring charges and make arrests.

The Situation of Military Justice in 1991*

As Professor Azmayesh has written, Iranian military criminal law is “a mix-
ture of constitutional provisions and provisions of ordinary law”.#4¢ The main
sources of law for matters concerning military justice are article 172 of the
Constitution, Koranic law (Charia)**’, the Law of Judicial Organization of
the Armed Forces*#3, the Law of Procedure of the Armed Forces** and the
Law of Military Justice.*? As far as procedures are concerned, the provisions
of the Code of Criminal Procedure apply. As far as substantive law and forms
of punishment are concerned, many of the provisions of the 1940 Code of
Military Justice still apply. The main feature of the military justice system is
that it is a uniform system which makes no distinction between peacetime,
emergency situations and wartime.

The military justice system is run by the Organization of Military Justice
(OMJ).*! The OMI is part of the general system of justice under the direc-
tion of the Head of the Judiciary and has no ties with the army command. The
creation of military courts and military prosecutor’s offices, the appointment
and removal of military judges and prosecutors and the OMJ budget all
depend on the Head of the Judiciary. The president of the OM]J is appointed

444 A. Azmayesh, “Le droit pénal militaire en Iran”, op. cit., p.38 [French original, free
translation.]

445 No information from after 1991 is available.

446 A. Azmayesh, “Le droit pénal militaire en Iran”, op. cit., p.42 [French original, free
translation.]

447 “Hodoud”, “ta’zirat”, “qesas” and “diyat”.

448 Law dated 20 November 1981 with amendments adopted in 1982 and 1990.

449 Law dated 12 May 1985, amended in 1990.

450 Law dated 1985.

451 This organization has changed its name several times. Initially it was called the
Judicial Organization of the Armed Forces, then it became the Organization of
Military Justice and later the Organization of Armed Forces Procedures.
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by the Supreme Council of the Judiciary. It is staffed by both military and
civilian personnel but the system gives a certain degree of precedence to mili-
tary officials, especially military jurists. In any event, military officials who
work with the OMJ are subject to the regulations that apply to civilian offi-
cials as well as those that apply to the military.

The OMIJ has its headquarters in Teheran as well as branches in each admin-
istrative division of the country. The military justice system is made up of
first degree and second degree military tribunals and the Office of the
Military Prosecutor. The distinction between the first and second degree mili-
tary tribunals is not the same as that which exists between different tiers of
jurisdiction in other systems (first and second instance). The concept of
degree refers to the nature of the offence and the respective penalties to be
applied. For example, the first degree military tribunals try all offences that
are considered to be serious and punishable under Charia (hodoud) and
which incur the harshest penalties.*2 The second degree military tribunals
try all other crimes and minor offences. There are also autonomous second
degree military tribunals in areas where, due to the low number of cases,
there is no branch of the OMJ. In such cases, the autonomous military tri-
bunals have broader jurisdiction that the ordinary second degree military tri-
bunals. In any event, the jurisdiction of the first degree military tribunals
takes precedence over that of the second degree ones. It should be noted that,
despite their name, first and second degree military tribunals do not consist of
a panel of judges but of a single judge. In the case of first degree military tri-
bunals, the judge can be assisted by a legal adviser. In practice, the Teheran
First Degree Military Tribunal is the highest authority since it is presided by
the President of the OMJ who has extensive powers with regard to military
criminal matters and is responsible for supervising the work of the military
courts.

The prosecutorial function is discharged by the military prosecutor’s offices
which are attached to each branch of the OMIJ and to each military court.
They are responsible for carrying out pre-trial investigations and bringing
charges and also represent the public interest at trial. They are directed by the
Prosecutor before the Supreme Court and are preferably made up of military
jurists.

Military jurisdiction is limited to “specifically military offences”.*33

Nevertheless, this concept goes beyond that of “typically military offences”

452 For example, execution, stoning, hanging, mutilation or 10 years’ imprisonment.

453 Law concerning the incorporation of the Judicial Organization of the Army into the
Judiciary of the Islamic Republic of Iran of 1981 and the Law concerning Military
Justice of 1985.
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since it has been defined as “those offences which members of the Armed
Forces commit when carrying out military orders or duties”.*>* Military
courts therefore have jurisdiction over both military offences and ordinary
offences committed as a result of service. Ordinary criminal offences which
are not service- or duty-related and offences committed by justice officials
fall to the jurisdiction of the ordinary courts. From the point of view of juris-
diction ratione personae, the following come under the jurisdiction of the
military courts: members of the Army, Islamic Revolution Guard Corps,
Gendarmerie, Police, Judicial Police and Committees of the Islamic
Revolution, as well as any member of a “legal armed force”. Civilians who
are employed by these bodies are also subject to the jurisdiction of the mili-
tary courts.

In terms of procedures, the provisions of the ordinary Code of Criminal
Procedure apply. Judgments handed down by the military courts can be
reviewed under certain conditions.*33 First degree military tribunals are
responsible for reviewing the decisions of second degree military tribunals.
The Supreme Court is responsible for reviewing the decisions of the first
degree military tribunals.

18. Italy

History

Italian military justice dates back to the Roman Empire. Some authors believe
that a good deal of military criminal law originated in that period.*>® While
such an eurocentric view of human history is now most definitely a thing of
the past, it is nevertheless true that, given Rome’s military expansionism,
methods of dispensing justice within its various armies were in existence
from very early on.

Most legal scholars believe that it was in the 19 century, when the Italian
peninsula was undergoing a process of unification and the nation state was
being built, that the contemporary model of Italian military justice began to
emerge. In the early 19t century, military justice in the peninsula had
come in for strong criticism. For example, the report on the draft Military
Criminal Code of the Kingdom of the Two Sicilies of 1816 stated that “it was
important to emphasize that a military justice [system] with a class-based

454 Article 1, note 1, of the Law concerning Military Justice of 1985.
455 Law dated 6 October 1988.

456 Francisco Jiménez y Jiménez, Introduccién al derecho penal militar, Ed. Civitas,
Madrid, 1987, p.178.
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jurisdiction for men at arms had been transformed into a special jurisdiction
»» 457

for trying purely military offences committed by the military”.
With the advent of the Kingdom of Piedmont and Sardinia in the 19™ century
and its gradual territorial expansion throughout the Italian peninsula, the
administrative machinery and the military forces began to evolve and become
more uniform. The Sardinian Military Criminal Code of 1859 was to have a
major influence on that process. A system of military criminal jurisdiction
which was separate from that of ordinary criminal jurisdiction was estab-
lished. The powers of the military courts gradually grew.*38 They were
authorized to try cases of banditry (brigantaggio) as well as to crack down,
usually under emergency powers (stato di assedio interno), on the popular
protest movements that were emerging as a result of the serious political and
economic crisis that existed at the time. The military justice system was char-
acterized by the fact that it was an integral part of the military hierarchy and
proviglgd few judicial guarantees for those who were subject to its jurisdic-
tion.

During the fascist régime of Benito Mussolini (1922-1945), Peacetime and
Wartime Military Criminal Codes*®, which regulated substantive as well as
procedural aspects of military justice, were adopted. Both Codes, which have
been amended or supplemented on several occasions, are still in force today.
One of the main organs of military justice in the fascist period seems to have
been the Special Tribunal for the Defence of the State, which was later abol-
ished.

In 1945, at the end of the Second World War, Extraordinary Military
Tribunals were set up with the power to try cases of armed robbery in which
the perpetrator had been caught in flagrante delicto. They were abolished
shortly afterwards.

The system of military criminal jurisdiction established in the 1941 Codes
was made up of territorial military tribunals, military tribunals on board ship
and the Military Supreme Court. It was a special jurisdiction with the
Supreme Military Court at its apex as the final court of review. Military crim-

457 Cited in Francisco Jiménez y Jiménez, Introduccién al derecho penal militar, Ed.
Civitas, Madrid, 1987, p.81. [Spanish original, free translation.]

458 Antonio Intelisano, “La Giurisdizione penale militare in Italia: sguardo retrospectivo
e attuali tendenze evolutive”, in Revue de droit militaire et de droit de la guerre, XIX-
3-4, Brussels 1980, p.423.

459 Antonio Intelisano, “La Giurisdizione penale militare in Italia: sguardo retrospetivo
e attuali tendenze evolutive”, en Revue de droit militaire et de droit de la guerre
XIX-3-4, Brussels 1980, pp. 424-425.

460 Royal decrees Nos. 303 and 1022 of 1941.
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inal jurisdiction was not only totally separate from the judiciary but in a posi-
tion of primacy and privilege vis-a-vis ordinary criminal jurisdiction. For
example, article 264 of the Peacetime Military Criminal Code gave special
dispensation to the military courts when there was a conflict of jurisdiction
with an ordinary court. The territorial military tribunals were made up of a
president (an officer with the rank of Brigadier-General), three military
judges, two of whom had to be superior officers, and a judge rapporteur (an
officer with the rank of colonel). Only the judge rapporteur, being the only
proper ‘military judge’ involved in such courts, had to have any legal train-
ing. The military tribunals on board ship were not permanent organs and were
set up whenever circumstances required it. They were made up of a president
(an officer with the rank of captain or lieutenant commander, as appropriate)
and four panel members, two of whom had to be superior officers. The juris-
diction ratione personae of military courts was extensive and encompassed
military personnel, people attached to the armed forces, members of civilian
bodies of a military nature and civilians. The Peacetime Military Criminal
Code authorized the military courts to try ordinary offences committed by
military personnel.*6! Lastly, there were only two tiers of jurisdiction in the
military court system.

The 1947 Constitution

The Italian Constitution of 1947 deals with military jurisdiction under Title
IV on the Judiciary, article 103 of which states that, in peacetime, military
courts shall have jurisdiction solely over military offences committed by
members of the Armed Forces. The Constitution does not set the limits of
military jurisdiction in wartime but article 103 defers to law. As Ferndndez
Segado points out, that article of the Constitution sets clear subjective and
objective limits on military criminal jurisdiction in peacetime. “As a conse-
quence, from the day that the current Constitution entered into force, the mili-
tary courts could not try civilians in peacetime or members of the military
charged with ordinary offences”.462

The Constitution also banned extraordinary and special jurisdictions and stip-
ulated that performance of the judicial function should be governed by the
principle of jurisdictional unity.*®3 Although it is implicit in that principle
that the jurisdictional function should only be exercised by ordinary judges,
the Constitution left the door open to military justice by stating in article 102

461 Article 21 of the Peacetime Military Criminal Code.

462 Francisco Fernandez Segado “La justicia militar en el derecho comparado”, in
Consejo General del Poder Judicial, Poder Judicial, 2a. época, N° 23, Madrid,
September 1991, p.62. [Spanish original, free translation.]

463 Article 102 of the Constitution.
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that special departments, made up of citizens who were not on the bench,
could be set up as courts within the justice system to deal with specific issues.
Despite the constitutional bar on special jurisdiction and the fact that in
peacetime military justice came under the supervision of the Supreme Court
(Corte Suprema di Cassazione), wartime military courts escaped the control
of the latter as a result of article 111 of the Constitution which stated that the
Supreme Court could hear applications for the quashing of any judgment or
court ruling on personal liberty issued by the courts, including peacetime mil-
itary courts, but not of judgments handed down by wartime military courts.
Several authors have pointed out that, given this provision with regard to
wartime, military justice in fact constitutes a special jurisdiction.

It should be remembered that the Peacetime and Wartime Military Criminal
Codes then in force predated the Constitution. This state of affairs meant that
there were numerous inconsistencies between what was laid down in the
Constitution and the 1941 military criminal structure and legislation. This
problem has been gradually resolved both by introducing a series of amend-
ments to military criminal legislation, in particular those of 1956464 and
1985,465 as well as by means of jurisprudence*®® and the monitoring of con-
stitutionality.*67

From the structural point of view, the territorial military tribunals, military
tribunals on board ship and the Supreme Military Court were abolished in
1981468 and a new military justice structure was introduced. Despite the fact
that abolition of the Supreme Military Court and the transfer of its powers to
the Supreme Court had been determined in the 1947 Constitution, it was only
as a result of the 1981 reforms that it became a reality. It was also in 1981
that military judges ceased to come under the authority of the Military
Attorney-General. In 1988, the structures of military justice were supplement-
ed by the Council of Military Judges (Consiglio della Magistratura
Militare).4®9

464 Law N° 167 dated 23 March 1956.

465 Law N° 689 dated 26 November 1985.

466 Antonio Intelisano, op. cit., pp. 422 and 423.

467 The Constitutional Court has declared a considerable number of the articles of the
Peacetime Military Criminal Code to be unconstitutional. The monitoring role played
by the Constitutional Court is exercised by means of a plea of unconstitutionality that
can be triggered ex officio or through an ex parte application made in the course of
judicial proceedings.

468 Law N° 180 dated 7 May 1981.

469 Law N° 561 dated 30 December 1988. It was later supplemented by Decree N° 158 of
24 March 1989.
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As far as jurisdiction ratione personae and ratione materiae and the classifi-
cation of offences were concerned, Laws N° 167 of 1956 and N° 689 of 1985
amended many of the provisions of the Peacetime Military Criminal Code. In
particular, Law N° 167 of 1967 abolished military jurisdiction for ordinary
offences committed by military personnel. In 1994, the death penalty for
offences specified in both the Peacetime and Wartime Military Criminal
Codes was abolished by law and replaced with life imprisonment.*70

Curbs were first placed on the law giving military jurisdiction primacy and
privilege over ordinary jurisdiction*’! via the jurisprudential route. The
Supreme Court settled the problem of the inconsistencies between the provi-
sions of law and the requirements of the Constitution by ruling that the ordi-
nary courts should have preferential jurisdiction. It considered that “the
jurisdiction of the military courts must now be seen as confined solely to
cases which fulfill both the objective and subjective requirement that a mili-
tary offence has been committed by a member of the military, with there
being no possibility of extending such jurisdiction to cases connected with
people outside of the military or ordinary offences”.#’2 Law N° 167 of 1956
went on to amend the relevant article of the Peacetime Military Criminal
Code by establishing the primacy of ordinary criminal jurisdiction as a princi-
ple.

Lastly, in 1989, with the entry into force of a new ordinary Code of Criminal
Procedure that abolished the position of examining magistrate, the equivalent
position within military justice was also abolished and peacetime military
procedures were brought into line with the ordinary rules of procedure
although there is still an abundance of procedural regulations within the mili-
tary justice system.

The Current Situation

The distinguishing features of Italian military criminal legislation are the fact
that it provides for two distinct systems (one for peacetime and another for
wartime) and that military criminal jurisdiction in peacetime has gradually

470 Law N° 589 dated 13 October 1994. See also the Fourth periodic report from Italy to
the United Nations Human Rights Committee, United Nations document
CCPR/C/103/Add .4, 28 May 1997, paragraph 27.

471 Article 264 of the Peacetime Military Criminal Code.

472 Ruling by the Supreme Court of Cassation dated 26 June 1948, cited in Francisco
Ferndndez Segado “La justicia militar en el Derecho comparado”, op. cit., p.62.
[Spanish original, free translation.] See also “Evoluzione attuale della giustizi mil-
itare in Italia”, in L’évolution actuelle de la justice militaire - Huitieme Congres
international, Ankara 1979, Recueils de la Société Internationale de Droit Pénal
Militaire et de Droit de la Guerre, Book VIII, Vol. II, pp.790 and 791.
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been brought into line with - indeed been incorporated into - ordinary juris-
diction. Nevertheless, it should be appreciated that the Ministry of Defence
has extensive powers as far as the organization, geographical distribution and
operation of military courts are concerned.

In peacetime, military criminal jurisdiction comprises the Military Tribunals
(Tribunali Militari), the Military Court of Appeal (Corti Militari di Appello)
and the Military Supervisory Courts (Tribunali Militari di Sorveglianza). The
Supreme Court (Corte Suprema di Cassazione), the highest organ within
ordinary jurisdiction, is the highest military court in peacetime and constitutes
the third tier of jurisdiction. The military justice system is completed by the
Military Attorney-General’s Office. It is made up of the military prosecutors
at the Military Tribunals, the general military prosecutors (Procura Generale
Militare) at the Military Court of Appeal (Corte Militare di Appello) and the
general military prosecutors at the Supreme Court.*’3 There are also the
Council of Military Judges (Consiglio della Magistratura Militare), the
Office of the Military Judge advocate (I'Ufficio del Pubblico Ministero
Militare) and the Military Judicial Police, who assist the military judges and
courts in the investigation of crimes.

Military Tribunals are courts of first instance or trial courts. They consist of a
military appellate judge (magistrato militare d’appello), who presides, and
two other members. One of the two must be a military judge while the other
must be a member of the military of the same rank or higher than the accused.
He must be an officer and, having been chosen by lot, must sit as a judge for
a two-month period. There are nine military tribunals and their jurisdiction is
determined by where the offence was committed. The Military Tribunal for
Rome is also the trial court for military offences committed abroad. Each mil-
itary tribunal has a military prosecutor who must be a military judge and is
responsible for bringing charges. Offences are investigated by military judges
assigned to each military tribunal with responsibility for carrying out prelimi-
nary investigations.

The Military Court of Appeal constitutes the second tier of jurisdiction and
hears appeals against rulings and verdicts handed down by the military tri-
bunals. It is the only court which has jurisdiction throughout Italian territory.
It has five members, three of whom must be military judges (one of whom
presides) and two of whom must be members of the military of the same rank

473 See the web page of the Italian Justice Ministry, http://www.giustizia.it/guidagius-
tizia/spagnolo.htm; Fernando Ferndndez Segados, “La justicia militar en el Derecho
comparado”, op. cit, p.66 and following, and Senate of the French Republic, Les

documents de travail du Sénat, Série Législation comparée. La Justice Militaire, p.16
and following.
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or higher than the accused and in any event not lower than that of lieutenant
colonel. However, the court is split into two sections, one located in Verona
and the other in Naples, each made up of a military appellate judge, who pre-
sides, and two military judges. The prosecutorial function is performed by the
general military prosecutors at the Military Court of Appeal.

The Supreme Court constitutes the third level of jurisdiction and hears
appeals against verdicts handed down by the military tribunals. The prosecu-
torial function is discharged by the General Military Prosecutor before the
Supreme Court. The latter directs the work of the Office of the General
Military Prosecutor, which is made up of military prosecutors who are quali-
fied military appeal judges. As Fernandez Segado points out, “when the
Supreme Court hears appeals against rulings made by military judges, the
opinion of the Attorney-General’s Office is voiced by an independent repre-
sentative who is part of the military justice structure”.474

The Military Supervisory Courts are responsible for ensuring that sentences
are properly enforced.

Lastly, it should be noted that the Council of Military Judges is the discipli-
nary organ for military judges. It also advises the Ministry of Defence on
questions relating to the organization, geographical distribution and operation
of the military courts.*”> It consists of the President of the Supreme Court,
the General Military Prosecutor at the Supreme Court, five military judges
and two jurists who do not sit on the bench of military judges.

In terms of composition, Italian military criminal jurisdiction is made up of
professional soldiers and military judges. The latter are recruited through a
selection process and must hold a degree in law. Military judge-advocates
and military judges from the trial courts and appeal courts as well as military
appeal judges all fit into this category. Depending on whether they are
assigned to a court or a military prosecutor’s office, military judges come
under the authority either of the President of the Military Court of Appeals or
the General Military Prosecutor at the Military Court of Appeals. The
General Military Prosecutors at the Supreme Court come under the supervi-
sion of the Military Attorney-General. Professional military judges are sub-
ject to the disciplinary jurisdiction of the Council of Military Judges while
military judges who are professional soldiers are subject to the disciplinary
authority of the military hierarchy.

474 Fernando Ferndndez Segados “La justicia militar en el Derecho comparado”, op.cit,
p-68. [Spanish original, free translation.]
475 Decree N° 158 of 1989, article 2.
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In wartime, military criminal jurisdiction is exercised by Wartime Military
Courts which replace Peacetime Military Courts and the third level of juris-
diction is no longer provided by the Supreme Court. Wartime Military Courts
can be regular or extraordinary courts.

The jurisdiction ratione personae and ratione materiae of military criminal
courts varies depending on whether it is peacetime or wartime. In peacetime,
military courts only have jurisdiction over offences contained in the
Peacetime Military Criminal Code that are committed by military personnel.
The interpretation of who constitutes a member of the military is broad and
includes both members of the army, navy and air force and members of the
Carabinieri. It also includes members of the military on active service, mem-
bers of the military on weapons duty, de facto members of the military, peo-
ple attached to the military (for example, military chaplains), members of
civilian bodies run on a military basis and military personnel on indefinite
leave.*7® Within the category of “civilian bodies organized on a military
basis” is the Finance Police (Guardia di Finanza), which is attached to the
Ministry of Finance and has judicial police powers. The Peacetime Military
Criminal Code contains both typically military offences and ordinary
offences that have been ‘militarized’. It should be remembered that the mili-
tary courts are not empowered to try ordinary offences committed by mem-
bers of the military. In wartime, however, military courts have far broader
jurisdiction.

19. The Netherlands

Dutch military justice is several centuries old, its salient feature being that it
was originally a jurisdiction based on class privilege. During the 20t century,
military criminal jurisdiction in the Netherlands was regulated under the
Military Criminal Code of 1923, several provisions of which were amended
in 1972 and 1978.477 In 1982, substantial changes were made to the ‘military
justice’ system. A law dated 2 July 1982 determined that ‘military justice’
should be dispensed by special military divisions within the ordinary court
system. Such divisions were to be made up of a military jurist and two

476 Articles 3 and following of the Peacetime Military Criminal Code. Law N° 167 of
1956 clarified and defined the rule on who constituted a member of the military on
indefinite leave for the purposes of military justice.

477 Francisco Jiménez y Jiménez, Introduccién al derecho penal militar, Ed. Civitas,
Madrid, 1987, p.130.
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members of the legal profession.*’® As far as military justice within Europe
was concerned, the Dutch reform marked an important milestone in the trend
towards incorporation into the ordinary criminal system or indeed complete
abolition.

The Dutch Constitution of 1983 makes no reference whatsoever to military
courts. The Military Criminal Code Amendment Act, which was passed on 1
January 1991, reformed military law and abolished the death penalty for
offences under military criminal law.*’® According to the Dutch authorities,
this law formed part of a package of legislation which had been the outcome
of a 20-year review process looking at the criminal law, criminal procedure
and disciplinary procedures applicable to members of the armed forces.*30

According to information supplied to the United Nations Human Rights
Committee by the Dutch Government, as a result of this new legislation,
“[s]eparate military criminal courts, and therefore the court martial system
and Supreme Military Court, have been abolished. Military personnel will
now be tried by civilian courts. In principle, the general rules of civilian crim-
inal procedure apply. However, a number of specific rules have been intro-
duced. For instance, in appropriate cases the armed forces will send a
representative to sit on Full Bench Divisions, both at district courts and at
courts of appeal. This will ensure that military expertise is brought to bear on
the case. The normal rules governing appeal apply. The Military Full Bench
Division of the district court will also act as a court of appeal for disciplinary
cases. [...] The Military Prosecutions Department has also been abolished. Its
duties have been taken over by the public prosecutors at the district courts
and courts of appeal. [...] [and] [p]rovisions have been made for the estab-
lishment of mobile courts, which can operate in areas where war is being
waged or a state of emergency has been declared”.*8!

The new legislation also did away with “[t]he so-called ‘open standards’ sys-
tem, governing disciplinary offences... All such offences are defined. Both
substantive and procedural provisions have been laid down to restrict the use
of disciplinary procedures for offences which are not strictly speaking of a

disciplinary nature - actually minor criminal offences” 82

478 Francisco Fernandez Segado, “La justicia militar en el Derecho comparado”, in
Consejo General del Poder Judicial, Poder Judicial, 2a. época, N° 23, Madrid,
September 1991, p.60.

479 Law of 14 June 1990, Diario de leyes, ordenanzas y decretos, 1990, N°368, AB 1990
N°61.

480 Third periodic report of the Netherlands to the Human Rights Committee, United
Nations document CCPR/C/NET/99/3, 25 August 2000, paragraph 102.

481 Ibid, paragraphs 106, 107 and 109.

482 Ibid., paragraph 104.
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20. Norway

In Norway, there is no military criminal jurisdiction in peacetime. Military
courts are only permitted in wartime. However, in peacetime the military
criminal regulations relating to both substance and procedure are applied by
the ordinary courts. Until 1996 when it was repealed, article 89 of the
Norwegian Constitution stipulated that in peacetime the Supreme Court, con-
sisting of two officials appointed by the King, constituted the court of second
and last resort for ““all military matters related to life or honour” or which
entailed a prison sentence of over three months.*83

As pointed out by Ivar Follestad, “criminal jurisdiction is military in wartime
and civilian in peacetime but discipline is always military”.#84 In peacetime,
therefore, military criminal law is applied by ordinary judges on all military
personnel in active service, civilians employed by the armed forces and pas-
sengers on board ships on military expeditions. In wartime, military criminal
legislation is applied by military courts. In addition to the categories covered
in peacetime, military jurisdiction extends to anyone in the service of the
armed forces, anyone accompanying the troops, prisoners of war and anyone
who commits acts of treason in war or crimes against state security or the
independence and Constitution of Norway, as well as certain offences com-
mitted in the theatre of military operations.

The regulations governing military jurisdiction consist of the Military
Criminal Code of 22 May 1902, the Law of Military Criminal Procedure in
Peacetime of 1921 which amended the Code of Ordinary Criminal Procedure
of 1887 and the Code Military Criminal Procedure of 1900. The law distin-
guishes between military offences committed in peacetime and those commit-
ted in wartime.

Military criminal jurisdiction only operates in wartime and has three tiers of
jurisdiction. The military court of first instance or trial court provides the first
tier. It consists of a professional judge and two members of the military. The
second tier is provided by the Military Courts of Appeal, which are presided
by a professional judge and consist of two professional judges and four mem-
bers of the military. They are also the trial courts for certain serious offences.
Lastly, at the apex is the Supreme Court which has the authority to resolve
issues relating to the interpretation of law, review sentences and act as an

483 Constitution, article 89. [Spanish original, free translation.]

484 1Ivor Follestad, “Apercus sur le droit pénal, la procédure criminelle et le droit disci-
plinaire militaires en Norvege” in Recueils de la Société Internationale de Droit
Pénal Militaire et de Droit de la Guerre, Premier Congrés International - Action
pénale et action disciplinaire”, Bruxelles, 14 -16 mai 1959, Strasbourg, 1960, p.169.
[French original, free translation.]
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appeal court for judgments handed down in the first instance by the military
courts of appeal.

The system of military criminal jurisdiction in wartime is completed by the
Judge Advocate’s Office which is run by military lawyers. In principle, they
are civilian judges attached to the Ministry of Justice who take up the post in
the event of a military call-up.

In wartime, the military commander or military judge advocate is responsible
for initiating criminal proceedings. The military courts have sole jurisdiction
for offences envisaged in military criminal legislation. Ordinary offences can
go either to the ordinary courts or to the military courts, depending on the
decision made by whoever is responsible for bringing the action. The official
concerned may also decide that the behaviour in question should not be han-
dled by the criminal courts but should be treated as a disciplinary matter.

In certain extreme cases in wartime, it was possible to establish a summary
military court (standrett) for capital offences in which the perpetrator had
been caught in the act. It was made up of a ‘war judge’, five military officers,
two non-commissioned military officers and three soldiers. The death sen-
tence could only be imposed if the verdict was unanimous. If that was not the
case, the defendant had to be acquitted. The procedure was extremely swift,
lasting a maximum of 24 hours, and no investigative phase was permitted
beforehand.

21. Paraguay

History

Even though Paraguay achieved independence in 1811, the Military
Ordinances issued by King Carlos III in 1768 were enforced in independent
Paraguay until 1887. It was not until then, following the ‘War of the Triple
Alliance’ (1865-1870) against Brazil, Argentina and Uruguay, that the first
Military Criminal Code and Military Code of Criminal Procedure were
issued. They were both strongly influenced by Italian legislation.*83 In 1917,
the Code of Military Criminal Procedure was amended as a result of Law
N° 270. Following the adoption of a new Paraguayan Constitution in 1940,
legislation was enacted to allow Special Military Courts (Tribunales
Militares Extraordinarios) to be set up in the event of internal upheaval, with

485 Francisco Jiménez y Jiménez, Introduccién al derecho penal militar, Ed. Civitas,
Madrid, 1987, p.137.
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the power to try civilians and impose considerably heavier sentences.*3¢ The
fact was that since 1939 the country had been living under a state of siege. It
should be remembered that, apart from a few short periods in 1946 and 1947,
Paraguay was under an almost permanent state of siege until February 1989
when the de facto government of General Alfredo Stroessner was over-
thrown.

In 1967, the de facto government of General Stroessner (1954-1989) promul-
gated a new Paraguayan Constitution, article 43 of which established that “(a)
Military Courts shall be set up to judge offences and disciplinary breaches of
a military nature that are defined as such in law. (b) In the event that an
offence has been established and is punishable under both ordinary criminal
law and military criminal law, it shall not be treated as a military offence
unless it has been committed by a soldier on active service and is of a military
nature. (c) If there is any doubt as to whether it is a military offence or an
ordinary one, it shall be treated as an ordinary offence”.*87 However, as a
result of the state of seige legislation, this clause of the Constitution and the
provisions on habeas corpus and human rights had become dead letters. In
December 1980, a new Military Criminal Code, a new Code of Military
Criminal Procedure and a Basic Law on Military Courts (Ley Orgdnica de los
Tribunales Militares) were introduced.*8® A particular feature of the new leg-
islation was the creation of the Supreme Court of Military Justice. Under the
de facto government, the jurisdiction of the military courts underwent a sig-
nificant process of expansion.

In 1992, following the return to democratic rule, a new Paraguayan
Constitution was adopted. Article 174 of the new constitution, entitled
“Concerning Military Courts”, specifies that “[m]ilitary courts shall only try
offences or disciplinary breaches of a military nature that are defined as such
in law and which have been committed by military personnel on active ser-
vice. Appeals against their decisions shall be brought before the ordinary
courts. [...] In the event that an offence has been established and is punish-
able under both ordinary criminal law and military criminal law, it shall not
be treated as a military offence unless it has been committed by a soldier on
active service while carrying out military duties. If there is any doubt as to
whether it is an ordinary offence or a military one, it shall be treated as an
ordinary offence. Such courts shall only have jurisdiction over civilians and
retired military personnel in the event of international armed conflict and in

486 Decree-Law N° 2,379.
487 Spanish original, free translation.
488 Law N° 840/80.
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the manner determined by law”.*3? As a result of the introduction of the new
constitution, reform of the justice system got under way. A new Criminal
Code was issued in 1997 and a new Code of Criminal Procedure in 1998. An
important feature of the new Criminal Code is that torture and forced disap-
pearance have been classified as offences.*0 However, no fundamental
changes were made to the military justice system and the 1980 military crimi-
nal legislation remains in force.

The Current Situation

The Paraguayan system of ‘military justice’ performs two distinct functions.
On the one hand, it performs an administrative role in the shape of the
Directorate of the Military Justice Service (Direccion del Servicio de Justicia
Militar). This consists of undertaking academic study, providing legal advice
and running military secure units and prisons. On the other hand, it performs
a more strictly jurisdictional function in the shape of the military courts.
This involves both prosecuting offences and punishing breaches of discipline.
The ‘military justice’ system, in both its forms, is an integral part of the high
command of the armed forces and its members are military personnel. For
this reason, the Supreme Court of Justice has stated that the system of mili-
tary criminal jurisdiction is both an “administrative and jurisdictional
organ”. 491

There is provision for military courts both in peacetime and wartime.
However, their composition varies according to the situation. Thus, in peace-
time, Paraguayan military criminal jurisdiction consists of the Supreme Court
of Military Justice, military trial judges (jueces de primera instancia militar),
military examining magistrates (jueces de instruccion militar) and the prose-
cution service (Ministerio Piblico) for which the Military Attorney-General
(Fiscal Militar General) and military prosecuting officers (Agentes Fiscales
Militares) are responsible. In wartime, in addition to the organs of military
justice which operate in peacetime, military criminal jurisdiction consists of
Special Military Courts for the Trial of Generals (Tribunales Militares extra-

489 Spanish original, free translation.
490 Law N° 1160 of 1997.

491 Supreme Court of Justice, Decision and Verdict N° 84, 17 April 1998, Hearing
regarding the “Record of the Preliminary Investigation conducted against Major
General (Mr) Lino César Oviedo Silva, Brigadier General (Mr) Sindulfo Fernando
Ruiz Ramirez and Colonel (Mr) José Manuel Bobeda Melgarejo concerning alleged
offences against the order and security of the Armed Forces of the nation and insubor-
dination which took place on 22 and 23 April 1996 in various military units of the
Republic”. [Spanish original, free translation.]
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ordinarios para juzgar a Generales)*?, Wartime Military Courts (Tribunales
Militares en tiempo de guerra)*®3 and Special Wartime Military Courts
(Tribunales Militares extraordinarios en tiempo de guerra).***

The Supreme Court of Military Justice is made up of three general or superior
officers who are appointed by the executive. It has jurisdictional as well as
governmental and administrative functions. In its jurisdictional role, it is
responsible for settling conflicts of jurisdiction between military judges (trial
judges and/or examining magistrates) and hearing appeals against final and
interlocutory judgments handed down by the trial courts (juzgados de primera
instancia). As far as governmental matters are concerned, the Supreme Court
of Military Justice puts forward recommendations to the executive in connec-
tion with the appointment and removal of military judges, the Military
Attorney-General and other military prosecutors, as well as other ‘military
justice’ officials. The Supreme Court of Military Justice plays a supervisory
role with regard to the managerial, disciplinary, consultative and financial
aspects of all the functions performed by the organs of military justice.

Although the Special Military Courts for the Trial of Generals were designed
to be set up in situations of war, the Supreme Court of Justice has taken the
view that it would not be unconstitutional or unlawful for them to be set up in
peacetime. It considered it to be incorrect to claim that “for the purposes of
trying general officers in peacetime, special military courts constitute ex post
facto courts” 493

Article 31 of the Code of Military Criminal Procedure stipulates that military
courts have jurisdiction ratione materiae over “offences and disciplinary
breaches of a military nature which affect the Armed Forces of the Nation”
and “offences and disciplinary breaches which affect the law and interests of
the Armed Forces of the Nation [...] committed by serving military personnel
or military employees on duty during disembarkation, periods spent abroad

492 Made up of five general officers appointed by the executive, using a brief summary
proceeding whose decisions cannot be appealed (Code of Military Criminal
Procedure, arts. 290 to 295).

493 To be set up by the Commander in Chief in the Theatre of Operations, either inside or
outside the country, who is responsible for appointing the trial judge, the examining
magistrate, the prosecutors, defence counsel and clerks.

494 This is an expedited proceeding to be used in cases in which those responsible have
been caught in the act or where there has been a public outcry or the facts are well-
known.

495 Supreme Court of Justice, Decision and Verdict N° 84, 17 April 1998, Hearing
regarding the “Record of the Preliminary Investigation conducted against Major
General (Mr) Lino César Oviedo Silva, and others”. [Spanish original, free transla-
tion.]
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[and] on aircraft or ships belonging to the military or to a private company
but which have been leased to military institutions”.**® According to article
174 of the Constitution and the Code of Military Criminal Procedure, civil-
ians can only be tried by military courts “in the event of an international
armed conflict”.497

Ordinary offences committed by members of the armed forces fall to the
jurisdiction of the ordinary courts. It is important to highlight that, in an
obiter dictum related to one of its rulings, the Supreme Court of Justice
specifically stated that the existence of military justice “does not imply the
existence of an exclusive personal jurisdiction for military personnel, in vio-
lation of the principle of equality before the law and the courts, since they are
subject to such jurisdiction by virtue of the special nature of the matter,
namely, solely in the case of military misdemeanours and offences; as far as
other matters to be judged in which they are involved are concerned, respon-

sibility for dealing with them lies with the ordinary courts” 498

22. Peru

History

Like most former colonies, upon freeing itself from the Spanish Crown, the
newly-established Republic of Peru continued to enforce the military criminal
legislation which had been introduced by the mother country. This state of
affairs was expressly acknowledged in the first Peruvian Constitution adopted
in 1823. Article 121 stated that “[a]ll laws introduced prior to the
Constitution of 1823 which are not contrary to the system of independence
and the principles established herein, remain valid and in force until Civil,
Criminal, Military and Commercial Codes have been organized”.4%° Military
courts were established very early on by the liberating army of Simén
Bolivar, especially to deal with “the proliferation of bands of delinquents and

robbers”.500

496 Code of Military Criminal Procedure, article 31. [Spanish original, free translation.]

497 Article 174 of the Constitution. [Spanish original, free translation.]

498 Supreme Court of Justice, Agreement and Ruling N° 84, 17 April 1998, Hearing
regarding the “Record of the Preliminary Investigation conducted against Major
General (Mr) Lino César Oviedo Silva, and others”. [Spanish original, free transla-
tion.]

499 Constitution of 1823, article 121. [Spanish original, free translation.]

500 Web page of the Supreme Court of Military Justice: http://www.mindef.gob.pe/conse-
jo.htm. [Spanish original, free translation.]
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In 1834, with the enactment of a fresh Constitution, the foundations for a
Peruvian system of military criminal jurisdiction were set through the estab-
lishment of the Supreme Council of War (Consejo Supremo de Guerra) as the
highest organ of military justice with the power to appoint the members of
military courts. The 1839 Constitution abolished the Supreme Council of War
and jurisdictional authority over military criminal matters passed to the
President of the Republic. However, legislative steps to provide Peru with its
own military criminal legislation only began in 1863 when a commission was
set up “in order to codify military laws and ordinances, ensuring that they
were in line with the Constitution and criminal legislation”.5%! As a result of
this initiative, a Peruvian Code of Military Justice was drafted. However, due
to a change of government, it never entered into force.

At the end of the 19t century, under the government of President Nicolds de
Piérola and with the aid of the French Military Mission, a process of army
reorganization began and a commission was set up to draft a Code of Military
Justice. The code was approved by Congress on 10 December 1898 and
entered into force on 20 January 1899. The main feature of the 1898 Code of
Military Justice was that it gave broad powers to the military courts. Their
jurisdiction was expanded even further as a result of legislation passed by the
de facto governments of General Benavides and General Oria. Military courts
were not only responsible for trying military and ordinary offences committed
by members of the armed forces but also several offences committed by civil-
ians. Nevertheless, it is worth noting that in 1917, with the enactment of Law
N° 2442, military jurisdiction in peacetime was restricted to “infractions com-
mitted [by military personnel] in acts of service as established in the Code of
Military Justice”. 502

The restrictive interpretation of military jurisdiction established in Law N°
2442 of 1917 was reiterated in the Constitution of 1920, article 156 of which
stipulated that “military justice shall not on any grounds extend its jurisdic-
tion to people who are not serving in the Army, except in the event of
National War”.593 But in 1927, this article was amended through Law N°
5862 which granted the military courts the authority to try National Police
personnel. In 1930, under Law N° 6881, the broad military jurisdiction that
had been established in the 1898 Code of Military Justice was reinstated and
remained in force until 1939 when new laws on military justice were enacted.
Later, in 1950 and 1963, further legislation on military justice was intro-

501 Web page of the Supreme Court of Military Justice: http://www.mindef.gob.pe/conse-
jo.htm. [Spanish original, free translation.]

502 Law 2442 of 1917. [Spanish original, free translation.]
503 Constitution of 1920, article 156. [Spanish original, free translation.]
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duced. In 1950, the Judge Advocate Corps (Cuerpo Juridico Militar) was
created. 04

The Revolutionary Government of the Armed Forces (Gobierno
Revolucionario de la Fuerza Armada - GRAF) which overthrew President
Fernando Belatunde Terry in 1968 convened a Constituent Assembly in 1978.
The Assembly drafted a new Constitution and called a presidential election
for 1980 which resulted in the re-election of Belatinde Terry. The new consti-
tution was promulgated in 1979 and fully entered into force in 1980.5%5 In
1980, “the present cycle of armed political violence in Peru began™% with
the eruption of military action by the Communist Party of Peru - Shining Path
(Partido Comunista del Peri - Sendero Luminoso) and later, in 1984, the
Tupac Amaru Revolutionary Movement (Movimiento Revolucionario Tupac
Amaru - MRTA). One of the darkest pages of Peruvian history was beginning.
As well as the violence and forms of terrorism used by the armed opposition
groups, the period was characterized by the permanent existence of states of
emergency and the trial of civilians in military courts as well as the waging of
a ‘dirty war’ (‘guerra sucia’).’%7 According to the Inter-American
Commission on Human Rights, “[f[rom 1980 to 1992, a period that saw a
sharp rise in the violence, 24,250 people died due to political violence in
Peru; of these, 2,044 were members of the security forces, 10,171 were civil-
ians, 11,773 were persons alleged to be members of armed dissident groups

and 262 were allegedly linked to drug-trafficking” 08

The 1979 Constitution

The new Constitution established that military courts were to be independent
from the judiciary. Article 233 stated that “[t]he following are guarantees for

504 Brig. Gen.”R” Eduardo Pacheco Subauste, “Creacion del Servicio Juridico del
Ejército”, in Revista Peruana de Derecho Militar, Number 1, Year 1, Lima, 1986,
p.17.

505 Although some provisions of the Constitution entered into force in July 1979. See
Marcial Rubio Correa, “Fuerzas Armadas y Constitucion en el Peri: 1979-1988”, in
Comision Andina de Juristas, La Constitucion diez anos después, Lima, 1989, p.223
and following.

506 Inter-American Commission on Human Rights, Report on the Situation of Human
Rights in Peru, document of the Organization of American States,
OEA/Ser.LL/V/11.83, Doc. 31, 12 March 1993, chapter I, “Background”, paragraph 3.

507 Francisco José Eguiguren Praeli, “El estado de emergencia y su aplicacion en la
experiencia constitucional peruana 1980-1988”, in Comisién Andina de Juristas, La
Constitucién diez afos después, Lima, 1989, p.261 and following.

508 Inter-American Commission on Human Rights, Second Report on the Situation of
Human Rights in Peru, document of the Organization of American States,
OEA/Ser.L/V/11.106, Doc. 59 rev., 2 June 2000, Introduction, “Background”, para-
graph 5.
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the administration of justice: [...] 1. The uniform nature and exclusivity of
the jurisdictional function. No independent jurisdiction exists nor can such be
established other than for arbitrational or military matters”.%° Carlos Serquen
Jiménez justified this provision of the constitution by arguing that “[t]he
Armed Force is maintained through discipline, for which the President of the
Republic has, as a fundamental tool, the Code of Military Justice [...] [and]
delegates that power to the military courts. [...] The President of the Republic
does not exercise judicial functions because these have been entrusted to the
Judiciary; what he exercises is a form of administrative justice which cannot
be shared with that body [...] The purpose of military justice is not to guaran-
tee rights but to secure discipline”.71°

Article 282 of the 1979 Constitution also extended military jurisdiction by
establishing that ‘delitos de funcion’ (offences committed in the line of duty)
by members of the armed forces and police fell within the remit of military
courts. In addition, it stipulated that those who failed to comply with the regu-
lations on compulsory military service were subject to military criminal legis-
lation. The jurisdiction of military courts was to be even more drastically
extended through the enactment of new military criminal legislation as well
as numerous measures introduced under emergency powers. In 1980, the
Code of Military Justice’!! and the Basic Law on Military Justice (Ley
Orgdnica de Justicia Militar)>'? were issued and are still in force today with
some amendments.

The Supreme Court developed and maintained an extremely broad interpreta-
tion of what constituted a ‘delito de funcion’. As Professor Kai Ambos points
out, the interpretation went far beyond the causal relationship between an
unlawful act and a specific military duty.>!3 The Court considered that such
offences “[...] were not solely confined to offences committed by a soldier in
the course of doing his job [...] but also all those related to it or which affect-
ed the duties or activities incumbent on each soldier as a result of belonging
to the armed institutions” [and that] “consequently it should not be necessary
for there to be [...] causality between the offence and the job, it is sufficient
for there to be simply opportunity (ocasionalidad)” >1*

509 Constitution of 1979, article 233. [Spanish original, free translation.]

510 Carlos Serquen Jiménez in Revista Peruana de Derecho Militar, No 1, Year 1, Lima,
1986, pp.13 and 14. [Spanish original, free translation.]

511 Decree Law N° 23214 dated 24 July 1980.
512 Decree Law N° 23201 dated 19 July 1980.

513 Kai Ambos, Impunidad y el Derecho penal internacional, Ed. Ad-Hoc, 2nd edition,
Buenos Aires, 1999, p.211.

514 Criminal Division of the Supreme Court of Justice, Jurisdiction Dispute 5-85,
Judgment dated 10 April 1985.
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But it was mainly under the emergency legislation adopted during the 1980s
that the jurisdiction of military courts underwent unrestrained growth.?!> Law
N° 24150 of 1985 on emergency zones and political-military commands
marked a milestone in the expansion of military jurisdiction. Under article 10,
members of the armed forces and police serving in an area in which a state of
emergency had been declared were to come under exclusive military jurisdic-
tion except in the case of conduct which had no “link with service”.716 This
extension of military jurisdiction was confirmed by the Supreme Court of
Justice. In 1985, in the case of an army lieutenant-commander accused of
killing 50 people, the Court considered that “the armed force, when operating
in an emergency zone, does so on a round-the-clock basis and therefore the
concept of the service-related offence applies to the alleged act since it has
been brought about because of, or in the course of, performing military
duty” 317

The tragic events that occurred at several prisons in Lima and Callao in 1986
were also used to justify a further swingeing expansion of military jurisdic-
tion on the same grounds. On 18 June 1986, simultaneous riots led by
inmates who were awaiting trial or serving sentences for terrorism broke out
in El Front6én, Santa Barbara and Lurigancho Prisons. As a result of the mili-
tary operations to put down the riots, approximately 300 inmates died, most
of them the victims of extrajudicial execution, and many others disap-
peared.’!8 When the military operations were over, the government of
President Alan Garcia, using emergency powers, declared the prisons to be a
“restricted military area”>!® under the exclusive jurisdiction of the armed
forces and to which the judicial authorities were not allowed access. The mil-
itary courts took over the case and “military judges authorized bodies to be
exhumed and reburied secretly, with no regard for the proper legal procedures
and usurping the powers of the judiciary”.529 A challenge was made to the
authority of the military courts, provoking a conflict of jurisdiction with the
ordinary courts. On 27 August 1986, the Supreme Court ruled in favour of
the military courts.

515 Defensoria del Pueblo (Ombudsman’s Office), Lineamientos para la reforma de la
justicia militar en Perd, Lima, July 1997, p.24 (PDF version).

516 Law 24150 of 1985, article 10. [Spanish original, free translation.]

517 Criminal Division of the Supreme Court of Justice, Jurisdiction Dispute 5-85,
Judgment dated 10 April 1985. [Spanish original, free translation.]

518 See the “Report to Congress of the events that took place on 18 and 19 June 1986 in
the prisons of Lurigancho, El Frontén and Santa Barbara” compiled by the Peruvian
Congress Commission of Inquiry (Comision Investigadora del Congreso de Perii),
presided by Senator Rolando Ames, Lima, December 1987, and the Inter-American
Commission on Human Rights, Judgment of 16 August 2000, Durand and Ugarte
Case (Peru).



Part I1. Section II. Military Jurisdiction and Domestic Legislation 305

The 1993 Constitution and the Fujimori era

In 1990, Alberto Fujimori assumed the Peruvian presidency and what was
described by the Inter-American Commission on Human Rights as a gradual
process of “impairment of the rule of law in Peru”2! began. In 1992, the
Fujimori government carried out a virtual coup d’état from inside the State.
By means of Decree Law N° 25418, it set up a Government of Emergency
and National Reconstruction (Gobierno de Emergencia y Reconstruccion
Nacional). The judiciary was taken over, there was no longer any separation
of the State powers and the political system became one in which the leading
role was played by the executive and the armed forces. In 1993 a new
Constitution was introduced.

The 1993 Constitution, which is still in force today, kept military justice as a
special jurisdiction outside of the judiciary and further extended its powers.
Article 139 states that “[t]he principles and rights of the jurisdictional func-
tion are: [...] 1. The uniform nature and exclusivity of the jurisdictional func-
tion. No independent jurisdiction exists nor can such be established, other
than for military or arbitrational matters”.522 Article 173 of the Constitution
described military jurisdiction as follows: “In the case of service-related
offences, members of the Armed Forces and National Police are subject to the
appropriate jurisdiction and the Code of Military Justice. [...] Those who fail
to comply with the regulations on Compulsory Military Service are also sub-
ject to the Code of Military Justice”.92> Article 173 extended military juris-
diction to include the trial of civilians for “offences of treason against the
motherland” and terrorism.>2* With regard to appeals, article 141 of the
Constitution established that the Supreme Court of Justice would hear appli-
cations “to quash judgments handed down under military jurisdiction”.52
However, it expressly stated that applications for a judgment to be quashed
could only be lodged in cases in which the military courts had imposed the
death penalty.

519 Supreme Decree N° 006-86-JUS dated 19 June 1986. [Spanish original, free transla-
tion.]

520 Francisco José Eguiguren Praeli, “El estado de emergencia y su aplicacion en la
experiencia constitucional peruana 1980-1988”, in Comisién Andina de Juristas, La
Constitucién diez anos después, Lima, 1989, p.274-275. [Spanish original, free trans-
lation.]

521 Inter-American Commission on Human Rights, Second Report on the Situation of
Human Rights in Peru, document of the Organization of American States,
OEA/Ser.L/V/I1.106, Doc. 59 rev., 2 June 2000, Chapter II, “Administration of
Justice and the Rule of Law”, paragraph 238.

522 Constitution of 1993, article 139. [Spanish original, free translation.]

523 Ibid., article 173. [Spanish original, free translation.]

524 Ibidem. [Spanish original, free translation.]

525 1Ibid., article 141. [Spanish original, free translation.]
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But it was the anti-terrorist legislation which further expanded the jurisdiction
of the military courts. Under emergency legislation they were empowered to
try civilians. One measure it is particularly worth mentioning was Decree
Law No 25659 of 1992 which allowed a system of ‘faceless’ military courts
(tribunales militares ‘sin rostro’) to be set up to try civilians accused of
‘betraying the motherland’. Another decree law, N° 25708 of 1992, stipulated
that, in such cases, the summary procedure established under the Code of
Military Justice for trials held in the theatre of operations should apply. It also
ruled that it was not possible to apply for a writ of habeas corpus in connec-
tion with such proceedings.

The anti-terrorist legislation was extended so that types of behaviour normal-
ly seen as related to common crime or ‘public safety’ (‘seguridad
ciudadana’) issues were treated as terrorist conduct that threatened ‘national
security’. As a result of a series of decrees issued in 1998, the military courts
were therefore given the authority to try civilians, including juveniles.
Legislative Decree N° 895 of 1998, also known as the “Law against
Aggravated Terrorism” (“Ley contra el Terrorismo Agravado”), together
with other supplementary measures 20, therefore militarized the fight against
organized crime and gave the military courts responsibility for bringing sus-
pects to trial through the use of a special type of procedure, which was swift
and summary in nature and characterized by a substantial reduction in judi-
cial guarantees and a draconian punishment régime (consisting of compulsory
‘continuous cell isolation’). Legislative Decree N° 895 also lowered the qual-
ifying age for prosecution from 18 to 16 years of age, thereby permitting
juveniles to be tried by military courts and making them subject to the same
rules of procedure and prison regulations as adults. Although in 1999
Legislative Decree N° 895 was amended as a result of Law N° 27235 so that
the authority to try those suspected of ‘aggravated terrorism’ was transferred
to the ordinary courts, proceedings which were already under way or being
reviewed within the military justice system remained in the hands of the mili-
tary courts.

Human rights violations committed by military or police personnel continued
to come under the jurisdiction of the military courts on the grounds that they
were service-related acts or offences committed in the line of duty (‘delitos
de funcion’) and/or, as in the 1980s, through the use of emergency legislation.
While it is true that, in a few cases, the perpetrators of human rights viola-
tions were tried and sentenced by military courts, it is also the case that those
involved were members of the rank and file or non-commissioned officers
whereas any officers involved in such illegal acts remained immune to mili-
tary criminal prosecution. As the Inter-American Commission on Human

526 Decrees N° 896, 987, 898, 899 and 900 of 1998.
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Rights has stated, the actions of the military courts in this area resulted in
impunity.>27

As far as human rights violations were concerned, the Supreme Court of
Justice persisted in its broad interpretation of what constituted a ‘delito de
funcién’, thereby favouring military jurisdiction.>?® In some cases where
there was a conflict of jurisdiction, the Supreme Court ruled in favour of the
military courts because of where the offence had been committed or because
the perpetrators and victims were members of the military. For example, in
the case of Leonor La Rosa Bustamente, a sub officer from the National
Intelligence Service (Servicio de Inteligencia Nacional - SIN), who was tor-
tured by SIN personnel in a military barracks, leaving her quadriplegic, the
Supreme Court ruled in favour of the military courts. It based its decision on
the fact that both the victim and the perpetrators of the offence were members
of the military on active service and that the place where the offence was
committed was of a military nature 2%

Nevertheless, given that it was possible to give a variety of legal interpreta-
tions to the term ‘delito de funcion’, some judges from the Supreme Court of
Justice tried to argue that the ordinary courts should have jurisdiction for try-
ing military and police personnel who had been accused of serious human
rights violations. However, their efforts were stymied by the enactment of
legislation that was designed to ensure that such cases would remain within
the remit of military justice. The case of the massacre at ‘La Cantuta’ is a
case in point. It involved the kidnap and murder of nine university students
and one lecturer in 1992 by a covert operations group working on behalf of
the army and the National Intelligence Service. Both the Supreme Council of
Military Justice (Consejo Supremo de Justicia Militar) and the ordinary
courts took cognizance of the case, thereby triggering a conflict of jurisdic-
tion. On 3 February 1994, the dispute reached the Criminal Division of the
Supreme Court of Justice. However, the Criminal Division did not obtain the
necessary number of votes for the case to be referred to military jurisdiction.
Two of the five judges took the view that such offences could not be deemed
to be service-related acts or ‘delitos de funcion’ and that jurisdiction therefore

527 Inter-American Commission on Human Rights, Second Report on the Situation of
Human Rights in Peru, document of the Organization of American States,
OEA/Ser.L/V/I1.106, Doc. 59 rev., 2 June 2000, Chapter II “Administration of Justice
and the Rule of Law”, paragraph 209 and following.

528 Francisco José Eguiguren Praeli, “El estado de emergencia y su aplicacion en la
experiencia constitucional peruana 1980-1988”, in Comisién Andina de Juristas, La
Constitucién diez afos después, Lima, 1989, p.274.

529 Supreme Court of Justice, Criminal Division “C”, Dispute over Jurisdiction N° 12-97,
18 July 1997.
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lay with the ordinary courts. The two judges said that “such unlawful acts
neither concern strictly military juridical rights nor have any connection with
the operational realm of the military institutions since they constitute
infringements of such fundamental juridical rights as life, personal security
and liberty, [and] personal safety and, as such, should always be tried in the
ordinary courts because they are indispensable pre-requisites for the commu-
nal life of society as a whole and not that of a particular class or institu-
tion”.33% Given this state of affairs, in a marathon session which began on the
night of 7 February and ended in the early hours of 8 February, Congress
passed Law N° 26291, which changed the number of votes required by the
court to settle conflicts of jurisdiction from four to three. On 11 February, the
Supreme Court of Justice settled the conflict of jurisdiction in favour of the
military courts. 33!

Impunity became institutionalized on 16 June 1995 when a general amnesty
was granted to members of the armed forces and police for violations of
human rights committed between 1980 and 1995.732 However, the legality of
the measure was contested. Judge Antonia Saquicuray at the 16th Criminal
Court in Lima, who was handling the case of the Barrios Altos massacre car-
ried out in 1991 by a covert operations force (‘the Colina group’) from the
National Intelligence Service, ruled that, under the terms of the Peruvian
Constitution and Peru’s international commitments under the American
Convention on Human Rights, the amnesty did not apply and ordered the
criminal proceedings to go ahead.333 This ruling by a judge from the ordinary
court system was challenged by the Attorney-General’s Office in the
Supreme Court of Justice. On 28 June, before the latter had ruled on the
appeal, Congress issued Decree Law N° 26492, otherwise known as the
‘amnesty law interpretation law’ (Ley de interpretacion de la ley de amnistia)
making it “obligatory for the courts of justice to apply” the amnesty law.534
Decree Law N° 26492 also deprived people of the right to challenge the
legality of the Amnesty Law in the courts. Decree Law N° 26,618 later

530 Dissenting vote of Judges Almenara Bryson and Sivina Hurtado, Criminal Division of
the Supreme Court, Conflict of Jurisdiction N° 07/94. [Spanish original, free transla-
tion. ]

531 See Supreme Court of Justice, Criminal Division, Conflict of Jurisdiction N° 07-94,
between the Supreme Council of Military Justice and the Sixteenth Criminal Court of
Lima, 11 February 1994. See also Inter-American Commission on Human Rights,
Report N° 42/99, Case N° 11,045 (La Cantuta - Peru), 11 March 1999, paragraphs 20,
21 and 22, and the Special Rapporteur on the Independence of Judges and Lawyers,
“Report of the visit to Peru”, United Nations document E/CN.4/1998/39/Add.1, para-
graph 133.

532 Decree-Law N° 26479 concerning amnesty.

533 Sixteenth Criminal Court of Lima, ruling dated 16 June 1995.

534 Article 3 of Decree Law N° 26492. [Spanish original, free translation.]
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extended the amnesty to perpetrators of human rights violations who had not
yet been the subject of complaints or legal proceedings.

It should be pointed out that during this period virtually the whole of the
Code of Criminal Procedure (Cddigo Procesal Penal) of 1991 was suspend-
ed.53 Article 14 of the Code restricted the jurisdiction of the military courts
to “offences directly linked to military or police functions, to the extent that
they concern exclusively military juridical rights and the disciplinary order of
the Armed Forces or National Police”.>3% The Code should have applied from
1 May 1992 but its entry into force was delayed until 1 May 1994537
However, on 30 April 1994, under Law N° 26299, its application was halted
and the Code, including article 14, never entered into force.

In 1998, Congress passed Law N° 26926 which made genocide, torture and
forced disappearance offences under the Criminal Code, under the heading of
‘Crimes against humanity’. Article 5 of the law specified that such offences
should be prosecuted “in the ordinary way and under ordinary jurisdic-
tion”.538 In 1987, a previous attempt had been made to legislate on the issue
and a bill on torture, murder, secret detention and rape had been brought
before Congress but to no avail.’3® However, Law N° 26926 has not been
fully complied with by the military courts and some cases of torture have
continued to be dealt with under military jurisdiction.

The return to democratic institutions

After over eight years of disruption of the rule of law in Peru, the Fujimori
government came to a spectacular end in November 2000 and in December a
transitional government was set up with Valentin Paniagua Corazao as
President. The new transitional government as well as the subsequent govern-
ment of Alejandro Toledo introduced a series of measures that sought to
re-establish the rule of law in Peru. Among the most significant were the
establishment of a Truth Commission to examine the violations of human
rights and international humanitarian law which had taken place over the pre-
vious two decades and a variety of initiatives on judicial reform.

Nonetheless, reform of the military justice system is still pending. Many anti-
terrorist laws from the Fujimori era also remain in force. However, it should

535 Legislative Decree N° 638 dated 27 April 1991.

536 Code of Criminal Procedure of 1991, article 14. [Spanish original, free translation.]
537 Legislative Decree N° 25461 date 29 April 1992.

538 Law 26926 of 1998, article 5. [Spanish original, free translation.]

539 Bill introduced by Senator César Delgado Barreto. The bill was approved by the
Senate in 1987 but it never got taken up by the Chamber of Deputies.
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be noted that since the end of 2001 several bills to amend military criminal
legislation have been under scrutiny.3*9 In addition, in 2001, the
Constitutional Court declared the anti-terrorist provisions that permit the mil-
itary courts to try civilians, including juveniles, to be unconstitutional.>*!

The current system of military criminal jurisdiction

Military criminal jurisdiction in Peru is regulated under articles 173, 141 and
139 of the 1993 Constitution as well as the 1980 Code of Military Justice34?
and the Basic Law on Military Justice>*3 from the same year. The two latter
have since undergone several amendments. 44

Peruvian military justice is separate from the judiciary and is a special juris-
diction accountable to the executive. According to the Basic Law on Military
Justice, “[t]he military courts of Military Justice constitute a high-level body
within the Armed Institutions”.>*> The President of the Republic can order
military criminal proceedings to be opened.>#® As far as the composition of
military courts is concerned, military criminal legislation distinguishes
between peacetime and wartime.

Military criminal jurisdiction in peacetime consists of the Supreme Council
of Military Justice, Armed Forces Courts Martial, Higher Councils of Justice
of the National Police (Consejos Superiores de Justicia de la Policia
Nacional), examining magistrates, the Office of the Military Judge Advocate
(Auditoria de la Justicia Militar), military prosecutors and the Judge
Advocate Corps (Cuerpo Juridico Militar). The Supreme Court of Justice
also has some duties with regard to military criminal matters: it is the third
tier of jurisdiction as far as applications for annulment are concerned and it is
responsible for settling conflicts of jurisdiction between the ordinary courts
and the military courts. As an auxiliary body of military justice, the Military
Police have certain duties: they act as judicial police with regard to the inves-
tigation of offences and are also in charge of military prisons and detention

540 Draft bills Nos 0163, 0209, 1107, 1108, 1203, 1204 and 1245 of 2001 and Nos 1006,
1666, 2111 and 2550 of 2002.

541 Constitutional Court, Ruling dated November 2001, Case N° 005-2001-Al/TC,
declaring several articles of legislative decrees Nos 895 and 897 and Law N° 27235
to be unconstitutional.

542 Decree Law N° 23214 of 24 July 1980.

543 Decree Law N° 23201 of 19 July 1980.

544 Noteworthy among these is Law N° 26677 of 1996.

545 Article 1 of Decree Law N° 23201 of 1980. See also the web page of the Supreme
Council of Military Justice: http://www.mindef.gob.pe/consejo.htm. [Spanish origi-
nal, free translation.]

546 Articles 378 and 427 of the Code of Military Justice.
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centres.>*’ Lastly, the Ministry of Defence has a Public Prosecutor’s Office
(Procuraduria Publica) with the authority to institute legal proceedings.

The Supreme Council of Military Justice is “the highest court within the mili-
tary system and exercises jurisdiction over the Armed Forces and National
Police throughout the territory of the Republic”.548 It consists of ten general
officers and admirals on active service in the Armed Forces and National
Police, eight of whom sit on the Council and at least three of whom must
belong to the Judge Advocate Corps.>* The members of the Supreme
Council of Military Justice are appointed by the President of the Republic on
the basis of proposals put forward by the Ministries of Defence and the
Interior and are subject to the approval of the Supreme Court of Justice. The
Supreme Council is the court of original and sole jurisdiction for trials involv-
ing general officers and admirals of the Armed Forces and National Police
and other superior officers>Y, it hears appeals against judgments handed
down by other military courts and it settles conflicts of jurisdiction within the
military court system. It is also responsible for managing and maintaining dis-
cipline within the military justice system. In its managerial role, among other
things, it draws up and administers the budget and funding allocated to mili-
tary justice. In its disciplinary role, it has disciplinary jurisdiction “of a judi-
cial nature over all military justice officials and staff”.>>1

Armed forces courts martial are permanent bodies. Each branch of the ser-
vices has its own courts martial: six for the Army, one for the Navy and one
for the Air Force. The naval and air force courts martial have jurisdiction
throughout the country but the army ones are restricted to a particular geo-
graphical area or ‘judicial area’. These courts martial are subordinate in the
hierarchy to the Supreme Council of Military Justice. Each one consists of
three officers on active service in the branch of the services in question: a
colonel or captain, who presides, and two other members with the rank of
lieutenant-colonel, naval commander or air force commander, one of whom
must belong to the Judge Advocate Corps. Court martial members are
appointed by means of a supreme resolution which must be endorsed by the
Ministry of Defence. Courts martial are the court of original jurisdiction for
the Armed Forces. However, they are also the appeal court for offences of

547 Articles 42 and following of Decree Law N° 23201 of 1980.

548 Web page of the Supreme Council of Military Justice:
http://www.mindef.gob.pe/consejo.htm. [Spanish original, free translation.]

549 Article 6 of Decree Law N° 23201 of 1980.

550 Namely, officers with the rank of colonel and captain. But also the members, judge-
advocates and prosecutors on courts martial and Higher Councils as well as examin-
ing magistrates.

551 Article 12 (19) of Decree Law N° 23201 of 1980. [Spanish original, free translation.]
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simple desertion, offences against the national heritage, offences which harm
the military service or discipline of the armed institutions and offences
involving betrayal of public trust (delitos contra la fé piiblica).

The Higher Councils of Justice of the National Police are permanent courts
made up of officers on active service in the National Police. There are five
Higher Councils set up on a territorial basis to cover a particular ‘judicial
area’. They are also subordinate to the Supreme Council of Military Justice in
the hierarchy. Each Council consists of three officers: a colonel, who pre-
sides, and two members with the rank of commander, one of whom must
belong to the Judge Advocate Corps. Members are appointed by means of a
supreme resolution which must be endorsed by the Ministry of Defence. The
Higher Councils are the courts of original jurisdiction for police personnel.
However, they are also the appeal court for offences of simple desertion,
offences against the national heritage, offences which harm the military ser-
vice or discipline of the armed institutions and offences involving betrayal of
public trust.

The examining magistrates (jueces instructores) are officers on active service
in the Armed Forces and National Police who are attached and subordinate to
the courts martial and higher councils. They have jurisdiction within the judi-
cial area over which the court to which they are attached has authority. There
are two types of examining magistrate, permanent ones and substitutes. The
permanent ones are officers with the rank of lieutenant-colonel, lieutenant-
commander or commander who are members of the Judge Advocate Corps
and appointed by the executive. 32 The post of substitute exists in case one is
needed. Substitutes are appointed by the President of the Council in which
they work. Although they must meet the same conditions as the permanent
ones, officers who do not belong to the Judge Advocate Corps can be
appointed as substitutes. Examining magistrates are responsible for investi-
gating cases and preparing them for trial. However, they can also try and
judge certain offences in the first instance. Permanent examining magistrates
may try the following offences: simple desertion, offences against the nation-
al heritage, offences which harm the military service or discipline of the
armed institutions and offences involving betrayal of public trust. The juris-
dictional power of substitute examining magistrates is confined to offences of
simple desertion.

The Office of the Judge Advocate for Military Justice is made up of the Judge
Advocate General at the Supreme Council of Military Justice and by the
judge advocates at the War Division of the Supreme Council and those
attached to the court martials and higher councils. Both the Judge Advocate

552 Article 31 of Decree Law N° 23201 of 1980.
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General and the other judge advocates are officers on active service who are
qualified lawyers and belong to the Judge Advocate Corps. The Judge
Advocate General must be a General or Admiral and the other judge advo-
cates must be colonels or captains. It is the role of the Office of the Judge
Advocate for Military Justice to provide legal advice to the Supreme Council,
the courts martial and the higher councils. The Judge Advocate General and
the other judge advocates can participate in, but not vote on, the deliberations
of those courts and they have the same prerogatives as the members of such
courts.

The military prosecutors fulfill the prosecutorial role (Ministerio Piiblico) in
the military courts. The Attorney-General (Fiscal General) does so before the
Supreme Council of Military Justice and the military prosecutors do so before
the War Division of the Supreme Council, the courts martial, higher councils
and examining magistrates. Both the Attorney-General and the other prosecu-
tors must be officers on active service who are qualified lawyers and belong
to the Judge Advocate Corps. The Attorney-General must be a General or
Admiral, the prosecutor at the War Division of the Supreme Council must be
a colonel or captain, prosecutors at the other courts must be lieutenant-
colonels, lieutenant-commanders or commanders and those prosecuting cases
heard by examining magistrates must be majors or lieutenant-commanders. It
is the responsibility of the prosecutors to set criminal proceedings in motion,
put the case for the prosecution in military criminal trials and monitor the
legality of proceedings and the enforcement of sentences. Military prosecu-
tors participate in all military criminal proceedings.

The Judge Advocate Corps is made up of officers on active service in the
Armed Forces and National Police who are qualified lawyers and subject to
the Law on Military Status (Ley de Situacién Militar) or the Police Statute.>3

All those who work within the military court system are officers on active
service in the Armed Forces or National Police. As such, they are subject to
the principle of hierarchy. With the exception of those working in the Judge
Advocate Corps, military law does not require those sitting in judgment on a
case to have any legal training.

In wartime, the military courts established for peacetime continue to operate
but the following also have jurisdictional functions: the commanders of the-
atres of operation, the commanders of regions, divisions, corps, ships and air-
craft who have independent authority, the Review Boards (Consejos de
Revision), special courts martial, examining magistrates and the provosts
(Prebostes).

553 Articles 62 and following of Decree Law N° 23201 of 1980.
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The commanders of theatres of operation and the commanders of regions,
divisions, corps, ships and aircraft who have independent authority can act as
trial judges, convene special courts martial and review boards, appoint their
members and designate examining magistrates.

Special courts martial must be made up of the three longest-serving officers
on active service. Their rank depends on the rank of the accused. For exam-
ple, if the accused is a colonel, the court martial must be made up of one gen-
eral officer and two colonels. Special courts martial only have the authority to
try military and police personnel whose rank is no higher than that of colonel
or captain.

A second tier of jurisdiction is provided by the Review Boards. These are
attached to each theatre of operations and are made up of “the five most dis-
tinguished commanding officers”.334 It is not necessary for the prosecutor on
a review board to be a lawyer. Although in principle they should receive
advice from a judge advocate, they can decide to dispense with such advice.

The provosts are responsible for trying offences committed by civilian per-
sonnel working with the Armed Forces and the National Police in operational
areas and “have jurisdiction over anyone who has been detained”>>> in those
areas. Any sentence imposed by the provosts which exceeds five days’ deten-
tion can be appealed to the military or police commanding officer in the place
in question. With regard to military offenders, provosts only have the powers
of capture and arrest.

Military courts in Peru have extensive jurisdiction. From the point of view of
jurisdiction ratione personae, they have authority over the whole of the
Armed Forces and National Police; civilians suspected of ‘betraying the
motherland’, terrorism or offences against the Military Service Law;
reservists when in service; prisoners of war; and people who are treated as
members of the military (asimilados a militar). For the purposes of military
justice, the Code of Military Justice considers the following to be asimilados
a militar: any member of an armed force working on behalf of the State,
civilian personnel working for the Armed Forces or National Police and stu-
dents at military or police colleges. In terms of jurisdiction ratione loci, the
military courts are authorized to try any offence committed by members of
the Armed Forces or National Police in military or police installations, areas,
establishments or sites. In addition, in wartime, the jurisdiction of the military
courts can be extended by means of orders from the executive or the military
commanders and, in particular, military edicts issued by the commanders of
theatres of operation.

554 Article 51 of Decree Law N° 23201 of 1980. [Spanish original, free translation.]
555 Atrticle 59 of Decree Law N° 23201 of 1980. [Spanish original, free translation.]
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In terms of jurisdiction ratione materiae, many types of conduct, ranging
from typically military offences through ‘militarized’ offences to ordinary
offences, are classified as offences under military criminal jurisdiction.>>°
The military courts also try any ordinary offence committed in the line of
duty in which members of the military are involved, either as the victim (suje-
to pasivo) or the perpetrator or accessory (sujeto activo) of an unlawful
act.>>7 The Code of Military Justice therefore gives a broad interpretation to
the term ‘delito de funcion’. This has meant that serious human rights viola-
tions committed by military or police personnel against civilians have been
left to the jurisdiction of the military courts. Several human rights violations
have also been categorized as military offences or treated as military offences
(delitos asimilados a militares) in the Code of Military Justice. For example,
the unnecessary use of violence (art. 180), the unlawful prolongation of
prison terms, the unlawful holding of detainees in incommunicado detention
and the unlawful search of a home (art. 181) are all treated as abuses of
authority.

Despite the fact that Law N° 26926 of 1998 incorporated genocide, forced
disappearance and torture into the ordinary Criminal Code, with the stipula-
tion that they should be handled “in the ordinary way and under ordinary
jurisdiction”, by relying on the notion of ‘delito de funcion’ and, in particular,
the offence of ‘abuse of authority’, the military courts have continued to try
cases of torture.>8 Until June 2001, torture was classified in the Code of
Military Justice as a form of abuse of power, under the label of ‘imposicion
de tormentos’ (‘infliction of torments’) (art. 180.1). It was removed from the
Code of Military Justice a result of Law N° 27760 of 2001.

Several types of proceedings are specified in the Code of Military Justice: an
ordinary procedure, a special procedure (a hearing held in cases of simple
desertion), a summary criminal procedure, an extraordinary procedure to be
used in the case of flagrant offences and a trial in the theatre of operations.

556 The following offences are defined in the Code of Military Justice: offences against
the security and honour of the nation (treason, espionage, disloyalty, violations of the
law of nations and insults against the nation, arts. 78 to 1000), offences against con-
stitutional order and state security (rebellion, sedition, mutiny, attacking the sentry,
illegal organization of armed groups, looting, devastation, sabotage and kidnapping,
arts. 101 to 141), offences which affect the discipline of the armed institutions (insult-
ing a superior, insubordination, disobedience, arts. 142 to 178), offences against the
duties inherent to one’s post (abusing and usurping authority, arts. 179 to 205),
offences which affect military service (arts. 206 to 275), offences against the national
heritage (arts. 276 to 293) and offences involving a breach of public trust (arts. 294 to
3006).

557 Atrticle 324 of the Code of Military Justice.

558 Law 26926 of 1998. [Spanish original, free translation.]
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In some proceedings, the Code of Military Justice permits the injured party to
join a civil action to the criminal action.’>° He or she is only allowed to seek
payment of damages (“resarcimiento del dafio”). It is not possible for them
to “specify the offence or request the penalty”.>%0

23. Poland

Poland had a system of military justice during the socialist period and still
has one today. Although it has been amended, the system does not appear to
have changed substantially.

In terms of substantive law, military criminal law was a special part of ordi-
nary criminal law in the socialist era. Military crimes and misdemeanours
were specified in the ordinary Criminal Code of 1969. However, prior to that,
just as in Hungary, Yugoslavia and Bulgaria, military offences in Poland had
been regulated under military criminal legislation - the Military Criminal
Code of 21 October 1932 - which was distinct from the ordinary criminal jus-
tice system. The incorporation of military offences into the ordinary criminal
codes was something which took place in several socialist countries with
Poland being one of the last to introduce such a change.’®! According to
Teofil Lesko, “the basic reason for this incorporation was the more broadly
accepted principle that in the socialist system soldiers are not isolated from
society [...] and that there is no valid separation between them and civil soci-
ety; and therefore it was not necessary to establish a special penal system”.562
Despite this, members of the military were subject to special rules of proce-
dure in that they were subject to the jurisdiction of the military courts.
Military criminal jurisdiction was regulated by means of the Criminal Code
and the Code of Criminal Procedure, both from 1969, the 1972 law on the
organization of the military courts and a law dated 28 May 1975.

Military offences in peacetime were defined in the 1969 Criminal Code.563
For offences committed in war time, other norms applied. In parallel to the
Criminal Code, a law dated 21 November 1967 on the general duty to defend
the People’s Republic of Poland gave military courts jurisdiction over a series

559 Article 382 of the Code of Military Justice.

560 Article 605 of the Code of Military Justice. [Spanish original, free translation.]

561 A similar process took place in Czechoslovakia (1950), Bulgaria (1951), Yugoslavia
(1951), Albania (1952), Hungary (1961), Roumania (1968) and the German
Democratic Republic (1968).

562 Teofil Lesko, “Droit pénal militaire”, in Igor Andrejew, Droit pénal polonais
Académie Polonaise des Sciences - Comité des Sciences Juridiques, Warsaw, 1982,
pp-237-238 [French original, free translation.]

563 Articles 289 to 331.
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of criminal offences committed in peacetime and wartime. In wartime and in
the event of a general mobilization, they had the authority to try several
offences committed by civilians.

The Code of Criminal Procedure3%* authorized the military courts to try any
offences committed by civilians which constituted an attack on the fundamen-
tal interests of the People’s Republic of Poland.

Until 1975, military jurisdiction was made up of the military courts, the
Military Supreme Court and the Military Prosecutor who was attached to the
office of the Attorney-General (Prokuratura). As a result of the reforms intro-
duced on 28 May 1975, it consists of garrison military courts, regional mili-
tary courts and the Military Division of the Supreme Court of Justice.>®> All
members of the court system, both judges and magistrates, were career ser-
vice personnel on active service. The garrison military courts and regional
military courts were administratively accountable to the Ministry of Defence
while the Military Division of the Supreme Court of Justice answered to the
President of that court.*® For its part, the Office of the Military Prosecutor
answered to both the Office of the Attorney-General and the Ministry of
Defence due to the fact that its staff were members of the military on active
service.

In terms of jurisdiction ratione personae, the military courts were authorized
to try all armed forces personnel, civilian employees of the armed forces and
prisoners of war. They were also empowered to try civilians in cases of
incitement or assistance in the commission of military offences, espionage
and refusal to do military service. In the event of a conflict of jurisdiction, the
military courts themselves decided whether they were the competent court or
whether the case should be heard by an ordinary court.

As far as procedures were concerned, it was a condition of the Criminal Code
that criminal proceedings for certain offences could only be instituted at the
request of the commander of the military unit to which the accused was
attached. This meant that the military commander could choose whether to

564 Law of 19 April 1969.

565 Marian Cieslak, “Procédure pénale”, in Igor Andrejew, op. cit., p.139.

566 Recueils de la Société Internationale de Droit Pénal et de Droit de la Guerre,
Huitiéme Congrés International - Ankara, 11-15 octobre 1979, L.’évolution de la
Justice militaire, Brussels 1981, Book VIII, Volume II, p.849.

567 Teofil Lesko, “Droit pénal militaire”, in Igor Andrejew, op. cit., and Recueils de la
Société Internationale de Droit Pénal et de Droit de la Guerre, Huitiéme Congrés
International - Ankara, 11-15 octobre 1979, L’évolution de la Justice militaire
Brussels 1981, Book VIII, Volume II, p.847.
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exercise his disciplinary powers or pass the matter to the military courts.>®’

The rules contained in the Code regarding the circumstances in which a case
against military personnel could be dismissed were more generous than those
applicable to civilians and a special - even privileged - set of rules existed
with regard to arrest and detention. The investigative phase of proceedings
involved organs from the Militia, the Domestic Military Service or Military
Gendarmerie, and other state security bodies, as well as the Office of the
Military Prosecutor. Military prosecutors were responsible for investigating
cases and starting criminal proceedings. In certain cases, delegates from sol-
diers’ collectives or organizations founded on military discipline could be
involved in proceedings. The victim of an offence could also prefer charges
jointly with the military prosecutor or join a civil action to the criminal pro-
ceedings.

In 1997, a new Constitution of the Republic of Poland was adopted by the
Polish National Assembly and subsequently approved by referendum. That
same year also saw the introduction of a new Criminal Code and Code of
Criminal Procedure which entered into force on 1 September 1998. Under the
new constitution, justice in Poland is dispensed by the Supreme Court, ordi-
nary criminal courts, administrative courts and military courts. Thus, “[m]ili-
tary courts administer justice within the armed forces of the Republic, in
penal cases, as well as in other cases, reserved for them by statute. The lower
military courts are called garrison courts and the higher ones are district
courts. Their modes of action are laid down in the statute on military
courts”.5%8 The Supreme Court, the highest jurisdictional body, monitors
judgments handed down by military courts. Military prosecutors are responsi-
ble for bringing charges before the military courts. The military courts still
have the authority to try civilians who have been involved in any way in
offences committed by members of the armed forces. %

24. Romania

Although there are no specific provisions concerning military criminal juris-
diction in the 1991 Romanian Constitution, they are contained in a series of
laws. The three laws that determine how the military justice system is to
operate are Law N° 92 of 1992 on judicial organization, Law N° 56 of 1993
on the Supreme Court of Justice and Law N° 160 of 1993 on the organization
of the military courts and prosecuting authorities.

568 United Nations document HRI/CORE/1/Add.25/Rev.1, 7 April 1999, paragraph 46.
569 Human Rights Committee, “Concluding Observations - Poland”, CCPR/C/
79/Add.110, 29 July 1999, paragraph 21.
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The military justice system is made up of military courts, the Territorial
Military Court, the Military Court of Appeal®’? and the Military Division of
the Supreme Court of Justice.

The military courts try offences committed by members of the military up to
and including the rank of captain, offences committed by civilians working
with the military forces and offences committed by civilians. The latter
include failure to enlist, refusal to do military service and offences against
military goods and property.

The Territorial Military Court is the court of original jurisdiction for offences
commited by superior officers and serious offences (such as manslaughter,
kidnapping, rape, banditry and corruption) committed by military personnel
up to and including the rank of captain, and civilians working with the mili-
tary forces. It also hears certain types of appeal against decisions handed
down by the military courts.

The Military Court of Appeal hears appeals against the decisions of the mili-
tary courts and the Territorial Military Court. It is also the court of original
jurisdiction for offences against national security and offences against peace
and humanity (advocating war or genocide) committed by members of the
military or civilians working with the military forces.

Both military judges and military prosecutors must be professional judges as
well as members of the military on active service. Their salaries are paid by
the Ministry of Defence and they are promoted according to Ministry rules. In
addition, as expressly stated in Law 160 of 1993, they are subject to the oblig-
ations incumbent on them due to their rank. Military judges cannot be investi-
gated, detained or arrested without prior authorization from the Ministry of
Justice.

The Supreme Court of Justice has a Military Division which has the authority
to hear and rule on appeals against decisions handed down by the military
courts.5”! The president, judges and assistant judges sitting in that court must
be members of the military on active service. The president must hold the
rank of general, the judges that of colonel and the assistant judges that of
major. Their salaries are paid by the Ministry of Defence.’’? The Military
Division is the court of original jurisdiction for criminal proceedings brought
against admirals and generals as well as against judges from the military
courts and the Military Court of Appeal.

570 Law N° 160 of 1993, article 2.
571 Law N° 56 of 1993, article 21.
572 Law N° 56 of 1993, article 66 and Law N° 160 of 1993, article 30.



320 Military Jurisdiction and International Law

The prosecutorial function within the military justice system is performed by
military prosecutors assigned to each military court.

In their fourth periodic report to the Human Rights Committee, the Romanian
authorities acknowledged that the investigation of allegations of torture and
ill-treatment inflicted on civilians by police or prison staff came under the
jurisdiction of the military prosecuting authorities and that it was the military
courts which were responsible for trying the perpetrators of such offences.>’3

25. Spain

History

The first “glimpses of a primitive form of military law>74 are to be found in

the Siete Partidas (Seven Parts) of Alfonso El Sabio. The first corpus iuris of
military criminal law consisted of the Ordenanzas del Rey En Pere
(Ordinances of King En Pere) of 1340, the Royal Order of Navigation in the
Indies (Orden Real de la Navegacion en Indias) and the Ordinances and
Instructions issued by the Duke of Parma and Plasencia in 1567 for the States
of Flanders. This was the first system of military justice that existed specifi-
cally as a service provided by the army and it was headed by the Supreme
Chief of the Forces who was assisted by a Judge Advocate General.

In the eighteenth century, military jurisdiction was organized into a proper
structure as a result of the first General Ordinances issued by Felipe V, the
provisions of which replicated the rules on military justice used by the French
king, Louis XIV. The concept of the court martial (Consejo de Guerra) came
into being at this time>’>. The Royal Decree of 27 April 1714 established the
Supreme Council (Consejo Supremo)>’® as the highest court of justice within
the military and naval jurisdictions. The Supreme Council, presided by the
Sovereign, was made up of military advisers and jurists. The military justice
system therefore had an hierarchical structure made up of the Supreme
Council, the courts martial and the military courts (juzgados militares). The
Supreme Council ruled on disagreements and motions arising from the courts
martial and acted as the appeal court for cases tried in the military courts,
which consisted of the military officer in authority and a judge advocate. The

573 United Nations document CCPR/C/95/Add.7, 29 April 1997, paragraph 58.

574 Benito E Trillo Figueroa., “Competencia, organizacion y atribuciones de los tri-
bunales militares espaiioles - estudio historico”, in Revue de droit militaire et de
droit de la guerre, XIX-3-4, Brussels 1980, p.390. [Spanish original, free translation.]

575 The so-called Flanders Ordinances of 28 December 1701.

576 The Supreme Council was established by the Royal Charter of 21 May 1594.
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scope of military jurisdiction was at that time extremely broad and covered
both criminal and civil matters.

During the reign of Carlos III, the military justice system underwent several
fundamental changes>’?, especially with regard to the powers of the military
courts. As a result of the establishment of the principles of jurisdiction
ratione personae and ratione materiae, the military courts were empowered
to try civilians. In terms of jurisdiction based on personal attributes, all troops
as well as, in certain circumstances, retired members of the military came
under military jurisdiction, as did members of the Civil Guard and the Police
(Carabineros) and even people working in military administration. At that
time military jurisdiction was seen as a privilege and military courts alone
therefore had exclusive responsibility for hearing all cases, whether civil or
criminal, in which members of the army were defendants or suspects. In crim-
inal matters, their jurisdiction also extended to retired personnel and the chil-
dren, wives, widows and servants of those covered by military privilege.

In parallel with these broad privileges, there were grounds on which such
privileges could be withdrawn. Furthermore, it was not possible to assert
privilege in the case of capital crimes committed by the accused prior to
entering the armed forces. Similarly, members of the army did not enjoy spe-
cial privilege with regard to matters handled by the ecclesiastical tribunals of
the Holy Office (Tribunal del Santo Oficio) or the Inquisition (Tribunal de la
Inquisicion).

Under the 1768 Army Ordinances and subsequent provisions, jurisdiction
based on the nature of the offence in question was granted to the military
courts without taking into account whether or not the perpetrator of the
offence was a member of the military. This meant that military courts had the
power to try offences committed by civilians. For example, even when com-
mitted by civilians, offences such as encouraging or helping someone to
desert, attacking military property or facilities, insulting a member of the mil-
itary and threatening state security or the life of the King all fell to the remit
of the military courts.

From the point of view of structure, there were two types of jurisdiction: ordi-
nary military jurisdiction (jurisdiccion ordinaria de guerra) and extraordinary
military jurisdiction (jurisdiccion extraordinaria de guerra). The former was
exercised by the military courts within which there was a regular form of
jurisdiction as well as several special types. The regular jurisdiction applied
to both civil and criminal matters. Special ordinary military jurisdiction
referred to a variety of privileges enjoyed by members of specific arms or

577 This had its legal basis in the Army Ordinances of 22 October 1768.
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corps of the army, namely, the artillery and engineers, on the one hand, and
the Guardias Valonas (Walloon Guards), halberdiers and others, on the other.
It was exercised by a general court (Juzgado General), which acted as the
appellate court, and trial courts within each regiment or corps, made up of the
officer in charge and the corresponding judge advocate. This vast array of
jurisdictions was later abolished.>’8 Extraordinary military jurisdiction was
exercised by the courts martial. These varied in type and operation according
to the category of military personnel involved. Although there were two sepa-
rate stages - the investigative stage and the hearing - proceedings in courts
martial were noted for their speed in that each stage had to be handled within
24 hours at the most. The following types of court martial existed: ordinary
courts martial (consejos de guerra ordinario), which were used for all per-
sonnel subordinate to officers as well as for civilians, courts martial for gen-
eral officers (consejos de guerra de oficiales generales), sole instance courts
martial (consejos de guerra tinicos) and special courts martial (consejos de
guerra especiales)®’®, which were used for certain types of offences, such as
rebellion and kidnapping, even when committed by civilians.

The 1812 Constitution of Cadiz was a victory for liberal ideas and brought
about a fundamental change. It introduced the modern idea that there should
be a single jurisdiction for all, namely, the principle of jurisdictional unity.
As a result, the idea of military jurisdiction as a privilege was strongly called
into question. However, the principle of jurisdictional unity was not really
translated into a new body of law which would lead to the abolition of mili-
tary privilege. Nevertheless, several issues came to the fore during the debate
about military jurisdiction. They included the problems caused by the separa-
tion of powers between the administration and the judiciary, the need to sub-
stantially curb the jurisdiction of military courts, the need to distinguish
between what could properly be seen to be their judicial functions and their
disciplinary functions, etc. It was along these lines that the first attempts were
made to rein in military jurisdiction and make it simply a tool for the armed
service. For example, the 1821 law establishing the Army (Ley Constitutiva
del Ejército) considered “[ml]ilitary jurisdiction [to be] an onerous exception
and not a privilege [...] it shall be reduced to the narrowest limits and to
cases in which it is absolutely essential for the proper discharge of obliga-

tions”.580

578 Decree of 16 April 1869.

579 1It is important to point out that one special type of court martial, used for offences
that were particularly damaging to the army, was the oral court martial (consejo de
guerra verbal) which had to be completed within 24 hours.

580 1821 law establishing the Army. [Spanish original, free translation.]
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Several decades later, on 6 December 1868, a decree bringing all jurisdictions
together into a single unit (el Decreto de Unificacion de Fueros) was adopted,
followed by the Royal Decree of 19 July 1875 which took jurisdiction over
civil matters away from the military courts.”®! In describing the reasoning
behind the former, emphasis was placed on the fact that military jurisdiction
is not granted for the benefit of the military but of society and that, “the more
liberal a state’s constitution is, the more effective and severe its methods of
punishing excesses must be, excesses which are all the more serious when
perpetrated by members of the military”.582 The power of the military courts
to conduct criminal proceedings against retired military personnel and the
children, wives, widows and servants of those covered by military privilege
was also removed.

The special jurisdictions for the artillery and engineering arms were also
abolished, as were ordinary military jurisdiction and the type of courts martial
which operated as a sole instance military court.583

In the last two decades of the 19™ century, reforms were made to military
jurisdiction on several occasions, mainly in an attempt to bring military crimi-
nal legislation together into a single corpus. Among these were the Law on
the Organization and Powers of the Military Courts (Ley de Organizacion y
Atribuciones de los Tribunales Militares) of 10 March 1884 and the Military
Trial Law (Ley de Enjuiciamiento Militar) of 29 November 1886. These laws
gave extensive jurisdiction to the military courts enabling them to try any
offence committed by a member of the military. Nevertheless, their jurisdic-
tion was slightly reduced in as much as some offences, such as the forgery of
currency and adultery, which had until then fallen to the remit of military
courts, were transferred to the ordinary courts. The military courts retained
jurisdiction over certain offences regardless of whether the perpetrators were
members of the military or civilians. Several procedural innovations were
also introduced.

In 1890, the regulations on military jurisdiction were again revised. This
reform, which was followed by further additional provisions in 1905 and
1919, constituted a conservative response on the part of the Army to the dif-
ferent initiatives that had been introduced in the wake of the Cddiz
Constitution. In the words of the Minister of War, the justification for adopt-
ing the new 1890 Code was “[t]o restore prestige to the military classes and

581 Except for civil matters relating to troops based in military garrisons in North Africa
and in specific cases involving military wills.

582 Quoted by Salvador Esteban Ramos in “Evolucion de la Justicia Militar en Espaiia”,
in Revue de Droit Pénal Militaire et de Droit de la Guerre, XIX-3-4, Brussels 1980,
pp. 417-418.

583 Royal Decree of 19 July 1875.
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guarantees, which are the strongest means of supporting military jurisdiction,
to the armed institution”.38% The new Code reasserted broad jurisdiction for
military courts based both on the personal attributes of the accused and the
place where the offence was committed. Their jurisdiction was extended to
include offences involving insults or slander directed at members of the mili-
tary or military authorities and institutions.>®> It was a reaction to the enor-
mous wave of anti-militarist sentiment that was sweeping through the Iberian
peninsula at that time.

In contrast to earlier laws, the new legislation defined the criteria to be
applied in settling conflicts of jurisdiction. For example, in the event that the
perpetrators included both members of the military and civilians, the compe-
tent courts of jurisdiction were the ordinary courts as long as a state of war
had not been declared, in which case the competent courts were the military
courts. In fact, during this period, given that declarations of war were fre-
quent and that war edicts (Bandos de Guerra) tended to give the military
courts jurisdiction over any new offences, their powers increased enormous-

ly.

They grew even further under the government of Primo de Rivera. 80
Military courts were authorized to try ‘crimes against the security and unity
of the motherland’, armed robbery committed against business establishments
and banks and all offences involving the use of explosives.

With the proclamation of the Spanish Republic, military jurisdiction was
totally transformed. Before the new Constitution was adopted, and as a kind
of foretaste, fundamental reforms were made to military jurisdiction. On 11
May 1931, a decree was issued declaring that the jurisdiction of the military
courts (Tribunales de Guerra) was limited to acts or offences which were
essentially military in nature and abolishing all forms of jurisdictions based
on considerations related to the attributes of the person or place where the
offence was committed. Shortly afterwards, article 95 of the new Constitution
established that “military jurisdiction shall be limited to military offences, the
armed services and the discipline of all the armed institutions. No type of
jurisdiction shall be established on the grounds of person or place. The case
of war is exempt, in accordance with the Public Order Law”.587

Fundamental changes were made to the structure of military jurisdiction. The
military authorities no longer had anything to do with legal proceedings.’%8

584 Minister of War. [Spanish original, free translation.]

585 Law of Jurisdictions of 23 March 1905.

586 Royal Decrees of 18 September 1923, 13 April 1924 and 25 December 1925.
587 Draft Constitution, article 95. [Spanish original, free translation.]

588 Decrees of 11 May 1931 and 2 June 1931, law of 12 September 1932.
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These became the responsibility of the Judge Advocate, a position which had
no kind of military connection or standing. The process of change later inten-
sified when the Supreme Council of Military Justice (Consejo Supremo de
Justicia Militar) was abolished to be replaced by the Military Division of the
High Court of Justice (Tribunal Superior de Justicia). Substantial changes
were also made to the procedures in force up until then. For example, it
became possible to bring a private action. However, in 1935 military jurisdic-
tion was reformed once again.”® Private actions were abolished, jurisdiction
was returned to the military authorities, both in peacetime and wartime, and it
became a specific requirement for members of the Judge Advocate Corps
(Cuerpo Juridico) to be military officials. A few months later the Civil War
broke out. Following the victory of the troops of General Francisco Franco,
the military legislation in place prior to 1931 was reinstated. %

On 17 June 1945, a new Code of Military Justice was issued by the govern-
ment of General Franco. In many respects, the new law took its inspiration
from the 1890 Code. It granted extensive jurisdiction to the military courts.
For example, they were the competent courts for all offences committed by
military personnel, whether or not they were committed while on duty, and all
military and ordinary offences and misdemeanours committed in military
places or on territory where a “state of war” had been declared. Later on, the
military courts were given jurisdiction over civilians in cases concerning pub-
lic order and terrorism.

The Current Situation

In the Spanish Constitution of 1978, military courts are established in Section
VI entitled “Concerning the Judiciary”. Article 117 (5) states that “[t]he prin-
ciple of jurisdictional unity is the basis for the organization and operation of
the Courts. The law shall regulate the exercise of military jurisdiction within
the strictly military sphere and in the event that there is a state of siege, in
accordance with the principles of the Constitution”.5%! This was further
developed in Basic Law 6/1985 on the Judiciary, dated 1 July 1985, article 3
(2) of which states that “[t]he authority of military jurisdiction shall remain
limited to the strictly military sphere in respect of offences which are classi-
fied as military in the Military Criminal Code and in the event that there is a
state of siege, in accordance with the declaration announcing such a state [of
siege] and the Basic Law regulating it, without prejudice to the provisions of
article 9, paragraph 2, of this law”.>*2 Paragraphs 2 and 3 of article 9 go on to

589 Laws of 30 January and 17 July 1935.

590 Laws of 12 July 1940 and 29 March 1941.

591 Constitution of 1978, Section VI, article 117 (5). [Spanish original, free translation.]
592 Basic Law 6/1985 on the Judiciary, article 3 (2). [Spanish original, free translation.]
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say that: “2. The civilian tribunals and courts shall try, apart from the matters
that pertain to them, all those [matters] which have not been attributed to
another jurisdiction. [...] 3. The [courts] from the system of criminal jurisdic-
tion shall be granted cognizance of criminal proceedings and trials, with the
exception of those which fall to military jurisdiction”.5%3

It should be noted that Basic Law 2/86, which expressly authorized the ordi-
nary criminal courts to try all offences committed by members of security
forces and bodies, was passed in 1986. However, it was declared unconstitu-
tional by the Constitutional Court in 1990.5%4 It is also worth noting that,
under a recent law>%°, responsibility for trying individuals over 18 and under
21 years of age for offences and misdemeanours provided for under military
criminal legislation was taken away from the jurisdiction of the military
courts. In such cases, the competent courts of jurisdiction are the Juvenile
Courts (Jueces de Menores).

Spanish military criminal jurisdiction is governed by Basic Law 4/1987 on
the Jurisdiction and Organization of Military Courts>?°, the Military Criminal
Code>?7 and several other norms.?3 It exercises both penal and disciplinary
functions. Military courts therefore deal with criminal offences as well as
breaches of discipline.

From the point of view of jurisdiction ratione temporis, Miguel Alia Plana
points out that the Constitution “envisages the involvement of military juris-
diction from two different perspectives, depending on whether the State is in
a period of constitutional normality or undergoing a state of emergency”.>%?
However, there are three types of jurisdiction ratione temporis, namely:
peacetime, a state of emergency or siege and wartime. In addition to the
dichotomy brought about by article 117, paragraph 5, of the Constitution, one

also arises from articles 12 and 13 of Basic Law 4/1987.

In peacetime, Spanish military criminal jurisdiction is limited “to the strictly
military sphere” and “in respect of offences which are classified as military in

593 Ibid., article 9 (2) and (3). [Spanish original, free translation.]

594 Constitutional Court, ruling dated 28 March 1990.

595 Basic Law 5/2000 of 12 January regulating criminal responsibility for juveniles.

596 Basic Law 4/1987 of 15 July 1987.

597 Basic Law N° 13/19985 of 9 December 1985.

598 In particular, Law 44/1998 on the staffing and territorial organization of military
courts - which repealed Law 9/1988 of 21 April 1988 - and Order 277/1999 of 3
December listing the headquarters and addresses of the organs of military justice.

599 Miguel Alia Plana, “Aproximaciones a la jurisdiccion militar espafiola”, on web
page: http://www.derechomilitar.info/artidoc/aprox05.htm. [Spanish original, free
translation.]
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the Military Criminal Code”. Article 12 of Basic Law 4/1987 sets out the lim-
its of military criminal jurisdiction in peacetime. As Ferndndez Segado points
out, “the first notable feature is the bringing back of jurisdiction to the sphere
of subject matter, with the resultant exclusion of the personal sphere (ratione
personae) and the territorial sphere (ratione loci)”.°%0 However, apart from
the fact that there are “quite a few exceptions”®! to this rule, as Ferndndez
Segado acknowledges, it should not be forgotten that when Spanish troops are
abroad and no treaty on the subject exists, the criteria used to determine
whether the military courts are competent concern jurisdiction ratione per-
sonae (the nationality of the accused) and ratione loci (whether the site where
the offence is committed is of a military nature).

Article 12 (1) of Basic Law 4/1987 stipulates that, in peacetime, the military
courts have jurisdiction over any offence or breach of discipline defined in
the Military Criminal Code. For its part, article 20 of the Military Criminal
Code succinctly describes military offences as those “deliberate or negligent
acts and omissions punishable under this Code”.%02 It is a “purely formal”
definition®®3 and, in the technical sense, as Captain Alfa Plana points out,
very few of the offences defined in the Code are strictly military in nature.094
From the point of view of the juridical right protected, many of the types of
conduct specified in the Military Criminal Code constitute more than one
offence in that they are an attack on juridical rights protected under ordinary
criminal law as well as juridical rights of a military nature. From that perspec-
tive, Rodriguez-Villasante y Prieto points out that six types of offence are
criminalized in the Military Criminal Code: offences that are strictly military;
offences which violate both ordinary and military juridical rights but in which
the military juridical right is deemed to be the overriding one; ‘assimilated’
ordinary offences (delitos comunes asimilados), that is to say, ordinary
offences which are treated as military offences due to the circumstances in
which they have been committed; ordinary offences in which there are insuf-
ficient military circumstances for them to be characterized as military
offences but which have nevertheless been included in the Code; ordinary
offences which have been ‘militarized’ (delitos comunes militarizados) on the
grounds that punishment is more severe under military law, and ordinary
offences which have nothing to do with the military but which have been
‘militarized” and included in the Military Criminal Code solely at the discre-

600 Francisco Fernandez Segado, “La competencia de la jurisdiccion militar en tiempo de
paz”, in Consejo General del Poder Judicial, Poder Judicial, 2a. época, N° 36,
Madrid, December 1994, p.18. [Spanish original, free translation.]

601 Ibid., p.21. [Spanish original, free translation.]

602 Military Criminal Code, article 20. [Spanish original, free translation.]

603 Ibid., p.19. [Spanish original, free translation.]

604 Miguel Alia Plana, op.cit.
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tion of the legislators.®03 In the view of Captain Miguel Alia Plana, however,
military jurisdiction in Spain in peacetime encompasses all offences specified
in the Military Criminal Code, even when, if they are also offences under the
ordinary criminal code, the latter calls for a more severe punishment in which
case the ordinary code is the one which should be applied. Although other
forms of classifying Spanish military criminal jurisdiction exist, the fact is
that it applies to a wide range of offences and is not confined solely to
offences which can properly be described as military. The concept of the ser-
vice-related act (acto de servicio) figures in several definitions of offences
contained in the Military Criminal Code and is used to justify giving the mili-
tary courts the power to try certain ordinary offences. In peacetime, civilians
can also be treated as the perpetrators (sujetos activos) of certain offences
from the Military Criminal Code and can therefore be tried in military
courts,000

The wide range of offences over which the military courts have jurisdiction,
the fact that the ordinary criminal code and the military criminal code can
both be applied to the same acts and the existence of ‘assimilated’ and ‘mili-
tarized’ offences, as well as those which have been committed in the course
of carrying out an “act related to armed service” (“acto del servicio de
armas”), have given rise to many conflicts of jurisdiction between the ordi-
nary courts and military courts. This has led jurisprudence to try to interpret
what is meant in the Constitution when it states that military criminal juris-
diction is limited to the “strictly military sphere”. According to several
authors, it should be interpreted as applying solely to “typically military
offences and those associated with them, [and] those committed in a military
place, in the protection of the interests of the Armies and anything which is
detrimental to service or the [Armies’] effectiveness”.%97 Others, such as

605 José Luis Rodriguez-Villasante y Prieto, “El principio de especialidad - Comentario
al articulo 5° del CPM”, in Ramén Blecua Fraga and José Luis Rodriguez-Villasante
y Prieto, Comentarios al Cédigo Penal Militar, Ed. Civitas, 1988, pp.136 and 137.

606 For example, the offences of: breaking into a military facility (art. 61), “disobeying
military edicts in wartime or during a state of siege” (art. 63), “offences against the
sentinel, the Armed Forces or Military Police” (art. 85), inciting another to abandon
his post or desert (art. 129) and “offences against the administration of military jus-
tice” (arts. 180 and 182 to 188).

607 Miguel Alia Plana, op. cit. [Spanish original, free translation.]
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Millan Garrido, believe that, in the case of ordinary offences committed in the
line of duty or in a military place, such offences, even though they may be
detrimental to the effective operation of the armed forces, go beyond just the
military sphere and should be left to the jurisdiction of the ordinary criminal
courts. 508

The Constitutional Court believes that the phrase ‘strictly military sphere’,
contained in article 117 (5) of the Constitution, should be interpreted restric-
tively.%%? In one of its rulings, the Constitutional Court said the following:
“As a special [type of] criminal jurisdiction, military jurisdiction must be lim-
ited in scope to the hearing of offences which can be deemed to be strictly
military, a concept which must, by necessity, be tied to the nature of the
offence committed [and] the juridical right or interests protected under crimi-
nal law, which, in keeping with the constitutionally-established aims of the
Armed Forces and the means placed at its disposal to carry them out, must be
strictly military, [as well as] to the military nature of the obligations and
duties which, if breached, would constitute an offence and, in general, to
whether or not the perpetrator of the offence is considered uti miles, as a
result of which the fact that the perpetrator of the offence is a member of the
military must also be a relevant factor in defining the concept of what is
strictly military”.610

The Conlflicts of Jurisdiction Division of the Supreme Court, when settling
one particular case in which there was a conflict of jurisdiction between the
ordinary and military courts, took the following view: “To solve the conflicts
of jurisdiction which have arisen in connection with military jurisdiction it is
not sufficient just to give a grammatical or systematic interpretation of the
substantive and procedural precepts that may be at odds with each other. It is
necessary to go deeper into the conflicting juridical situations in order to
examine whether strictly military interests have been damaged or, on the
other hand, whether there are other juridicial rights which may be found to be
worthy of preferential protection under ordinary jurisdiction [...]. In this case,
the juridical right under attack is of an essentially military nature and jurisdic-
tion should therefore be granted to the military courts” 611

608 Antonio Millan Garrido, “Algunas consideraciones generales sobre la Ley Orgdnica
4/1987, de 15 de julio, de la competencia de la jurisdiccion militar”, in REDEM, N°
53, Volume I, January-June 1989, p.117.

609 See, among others, ruling N° 75/1982 by the Constitutional Court dated 13 December
1982.

610 Ruling N° 60/91 of 14 March 1991, Question of unconstitutionality N°
545/1990.[Spanish original, free translation]

611 Ruling of 2 April 1990 handed down when settling conflict N° 9/1989. [Spanish orig-
inal, free translation.]
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However, the Constitutional Court has asserted that the ‘strictly military
sphere’ is a vague constitutional concept.®!2 It has repeatedly called on the
legislature to adopt a law, as called for in article 117 of the Constitution,
which would define the ‘strictly military sphere’.

When a state of siege is in place, military criminal jurisdiction can be extend-
ed. Basic Law 4/1981, which regulates states of alert, emergency and siege,
and, in particular, article 35 of that law, as well as article 12 of Basic Law
4/1987 stipulate that any expansion of the jurisdiction of military courts is to
be done in the state of siege declaration itself. Thus, in the event of a state of
siege, the Chamber of Deputies must determine, in the declaration itself,
which offences are to be subject to military jurisdiction while it is in force.
As several other authors have pointed out, a state of siege declaration can
transfer ordinary criminal offences that are committed while the state of
emergency is in place to the jurisdiction of the military courts. Nevertheless,
“the widening of the jurisdictional powers of the military courts shall
only take place within the framework of an officially declared state of siege
and under the terms of a declaration which has been sanctioned by the
Congress of Deputies [...] [and any such widening must be] established in
accordance with the principles of the Constitution”.®!3 Even though it is a
temporary measure to be applied only for a limited period in keeping with the
temporary nature of the state of emergency, once the state of siege has been
lifted and institutional normality has been restored, the military courts retain
jurisdiction over any offences committed while the state of emergency was in
force6 1szntil a verdict has been reached with regard to the proceedings in ques-
tion.

In wartime, the jurisdiction of the Spanish military courts is substantially
expanded. Article 13 of Basic Law N° 4/1987 specifies that in wartime, in
addition to the offences for which they have jurisdiction in peacetime, the
military courts shall have the power to try any offences specified in treaties
that are entered into with an allied power or organization, any ordinary crimi-
nal offences for which jurisdiction has been legally assigned to them by the
courts or the government, any offences under Spanish law which are commit-
ted outside of national territory by members of the Spanish military or per-
sons accompanying Spanish forces or units, and any offences committed by
prisoners of war. Together with the “significant increase in the penalties”,
Ferndandez Segado notes that types of conduct which constitute offences

612 Ruling 60/1991 of 14 March 1991.
613 Miguel Alia Plana, op.cit. [Spanish original, free translation.]
614 Francisco Ferndndez Segado, op. cit, p.29.
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under ordinary criminal law when committed by a civilian “become military
» 615

offences classified as such in the Military Criminal Code”.
In wartime, the jurisdiction of military courts should also remain within the
‘strictly military sphere’. Nevertheless, the nature and limits of this sphere
seem to be different from those that apply in peacetime and under a state of
siege. This was confirmed by the Military Division of the Supreme Court
when it took the view that “in wartime military jurisdiction can be strength-
ened [...] [as a] logical consequence of article 117.5 of the Constitution itself,
since what is “strictly military’ also increases”.610

It is important to point out that, in terms of jurisdiction ratione personae, the
military justice system in Spain has jurisdiction over members of the Civil
Guard. This body, which carries out police functions, is answerable to both
the Ministry of Defence and the Ministry of the Interior. Basic Law N°
2/1986 on the Security Force and Corps states that the Civil Guard is “an
armed institution of a military nature”, subject to the Armed Forces penal sys-
tem and rules of discipline.®!” The subjection of Civil Guard personnel to the
jurisdiction of the military courts has been specified in law®!8 and confirmed
by the Military Division of the Supreme Court.%1?

Spanish military criminal jurisdiction is considered to be “a specialist juris-
diction due to the sphere in which it operates and the specific law it applies
[...] [and] military justice is an integral part of the single State Judiciary, in
accordance with the principle of jurisdictional unity enshrined in article 117
of the Constitution”.%20 Although military criminal jurisdiction has been set
up as a specialist jurisdiction, its highest organ is the Supreme Court, the
senior body within ordinary criminal jurisdiction, which acts as the court of
appeal (tribunal de casacion) for military matters. In ruling 115/2001 of 10
May 2001, the Spanish Constitutional Court stated that military criminal
jurisdiction “is exercised at present by military courts and tribunals (juzgados

615 Francisco Fernandez Segado, op.cit., p.16. [Spanish original, free translation.]

616 Supreme Court, Military Division, ruling dated 24 June 1991. [Spanish original, free
translation.]

617 José Maria Lopez Viadero, “La Guardia Civil, cuerpo de naturaleza militar, con un
régimen disciplinario especifico”, in Manuel Ramirez, Constitucién y Jurisdiccién
Militar, Cuadernos Lucas Mallada N°2, Ed. Libros Pértico, Zaragoza, 1997, p.122.
[Spanish original, free translation.]

618 Law 17/1989 of 19 July 1989, “Regulations for Professional Military Staff”, article 4
3.

619 Supreme Court. Military Division, ruling dated 10 February 1989.

620 Web page of the Spanish Ministry of Defence: http://www.mde.es/mde/fuerzas/justi-
cia.htm. [Spanish original, free translation.] See also the Senate of the French

Republic, Les documents de travail du Sénat, Série Législation comparée. La Justice
Militaire, p.9. [Spanish original, free translation.]




332 Military Jurisdiction and International Law

togados y tribunales militares) which carry out of their jurisdictional function
independently and are completely divorced from the military command”.62!

However, many authors have questioned whether Spanish military criminal
jurisdiction can be considered to be an integral part of the judiciary and some
believe that it is really a type of administrative ‘justice’ system attached to
the executive.22 The following are some of the main points that have been
made. All members of the military courts, whether they be judges or prosecu-
tors, are military personnel on active service and are therefore subject to
the principles of military discipline and obedience. Those acting as judges,
tribunal members and prosecutors in military courts are members of the
Judge Advocate Corps. The latter is a department within the Ministry
Defence, “whose members devote themselves, depending on the post they
hold, either to jurisdictional responsibilities or to tasks involving the provi-
sion of legal advice within the sphere of the Ministry of Defence and the
autonomous bodies attached to it, [functions] which should never be per-
formed simultaneously, since they are subject to the military system of pro-
motion and the rules of discipline of the Armed Forces”.%23 It should also
be stressed that not all members of military courts, for example, tribunal
members (vocales), have legal training.

Basic Law 4/1987 of 15 July on the Powers and Organization of Military
Jurisdiction regulates the military court system in Spain. The following are
organs of military justice: the Fifth Chamber of the Supreme Court, the
Central Military Tribunal (Tribunal Militar Central), the Territorial Military
Tribunals (Tribunales Militares Territoriales) and the Military Courts
(Juzgados Togados Militares).

The Fifth Chamber of the Supreme Court, or Military Division, is made up
of senior judges from both ordinary and military jurisdiction. It hears applica-

621 Spanish Constitutional Court, ruling N° 115/2001, 10 May 2001, paragraph 10.
[Spanish original, free translation.]

622 See, among others, R. Canosa Usera., “Configuracion constitucional de la
Jurisdiccion Militar”, in Revista del Consejo del Poder Judicial, N° 34, pp.9 to 37,
and “A propdsito de la Independencia del Juez Militar”, in Revista del Consejo del
Poder Judicial n° 37; C. Garcia Lozano, “Principios fundamentales del ejercicio de
la potestad jurisdiccional”, in Comentarios a las leyes procesales militares, Vol. I,
pp-63 to 164; J.M. Ramirez Sineiro, “La estructura orgdnica de la Jurisdiccion
Militar: consideraciones acerca de su constitucionalidad con arreglo a la doctrina
del Tribunal Europeo de Derechos Humanos” in La Jurisdiccién Militar, Madrid:
Consejo general del poder judicial, 1992; A Milldn Garrido, “Algunas considera-
ciones generales sobre la L.O. 4/1987 de Competencia y Organizacion de la
Jurisdiccion Militar”, REDM, N° 53, January-June 1989; and R. Parada Vazquez,
“Toque de silencio por la Justicia Militar”, in Revista de Administracién Publica,
N° 127, January-April 1992.

623 Miguel Alia Plana, op. cit.[Spanish original, free translation.]
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tions for review and annulment and is the trial court for those subject to its
special jurisdiction.62*

The Central Military Tribunal, based in Madrid, has jurisdiction throughout
the whole country as well as outside of it. It is assisted by two Central
Military Courts (Juzgados Togados Militares Centrales) which prepare the
cases that fall within its jurisdiction. The Central Military Tribunal is made
up of a presiding judge advocate (Auditor Presidente) with the rank of
Counsellor General (General Consejero Togado), four members with legal
training (Vocales Togados), who are judge advocates with the rank of general
(Generales Auditores) and military members (Vocales Militares) with the
rank of Brigadier-General or Rear-Admiral. It is divided into two Chambers,
the Chamber of Justice (Sala de Justicia) and the Chamber of Government
(Sala de Gobierno). The Territorial Military Tribunals are attached to each of
the five territorial jurisdictions into which Spanish territory is divided.
Among other things, they try any offences committed within their territory
which are subject to military jurisdiction but which do not fall to the remit of
the Military Division of the Supreme Court or the Central Military Tribunal.
Each Territorial Military Tribunal is made up of a presiding judge advocate,
with the rank of Colonel Judge Advocate, four members with legal training
(Vocales Togados), one with the rank of lieutenant-colonel and the others
with the rank of commander judge advocate (Comandante Auditor), and mili-
tary members (Vocales Militares) with the rank of commander or lieutenant
commander.

The Military Courts (Juzgados Togados Militares) act as trial courts. There
are military courts attached to the Central Military Tribunal and territorial
military courts (juzgados togados militares territoriales) attached to the
Territorial Military Tribunals.

The prosecutorial function (Ministerio Piblico) within the military justice
system is ensured by the Military Prosecutor’s Office (Fiscalia Juridico
Militar), which is answerable to the Attorney-General (Fiscal General del
Estado). The Military Prosecutor’s Office is responsible for bringing prosecu-
tions before the military courts as well as for taking the necessary action to
defend legality and the rights and interests protected by law, either as a matter
of course or at the request of those concerned, and ensuring that the organs of
military justice are independent. The Military Prosecutor’s Office has prose-

624 They are: field marshals (Capitanes Generales), lieutenant generals, admirals, mem-
bers of the Central Military Tribunal, military prosecutors (Fiscal Togado), prosecu-
tors from the Fifth Chamber of the Supreme Court and the prosecutor at the Central
Military Tribunal.
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cuting offices within each organ of military criminal jurisdiction.92 They are
staffed by military personnel 620

The victims of offences that are subject to military jurisdiction, or their suc-
cessors, can in principle bring a private prosecution or a civil action for dam-
ages in the course of military criminal proceedings. However, this is
expressly prohibited “when the victim and the accused are members of the
military and there is an hierarchical relationship of subordination between

them”.627

26. Switzerland

History

One of the earliest records of Swiss military criminal legislation dates from
the 14 century. Wars against foreign armies led the Swiss authorities to
adopt a type of military procedural code in order to maintain discipline within
the ranks of the Swiss troops on the battlefield.928 Thus, in 1393, the first war
decree, known as the “ordonnance de Sempach”, was issued. As Professor
Eric David points out, from the 15t and 16t centuries onwards, with the con-
solidation of the European states and the gradual disappearance of “private
wars” waged by feudal lords, there emerged a “new type of mercenary
force”,29 consisting of the temporary provision of military conscripts from
one sovereign to another in exchange for remuneration, usually financial. The
troops were not only provided to fight wars but also for security purposes.
This practice was translated into a system of licenses and contracts, in other
words, “pacts through which one state committed itself to supplying a certain
number of soldiers to another state for a specific period of time in return for

625 The Office of the Military Prosecutor at the Fifth Chamber of the Supreme Court, the
Military Prosecutor’s Office at the Central Military Tribunal and the Military
Prosecutor’s Office at the Territorial Military Tribunals.

626 The role of military prosecutor is performed by a Counsellor General (General
Consejero Togado). The role of prosecutor at the Central Military Tribunal is per-
formed by a General Judge Advocate (General Auditor). The role of prosecutor at
each Territorial Military Tribunal is performed by a Colonel Judge Advocate
(Coronel Auditor).

627 Article108, paragraph 2, of Basic Law 4/1987 of 15 July, on the Powers and
Organization of Military Jurisdiction and article 127, paragraph 1, of Basic Law
2/1989 of 13 April on Military Procedure. [Spanish original, free translation.]

628 See Office of the Armed Forces Attorney-General, “Historique”, on the web page of
the Swiss Army: http://www.vbs.admin.ch.internet/OA/histoire.htm.

629 Eric David, Mercenaires et volontaires internationaux en droits des gens, Centre de
droit international, Ed. Université de Bruxelles, Belgium 1978, p.10. [French original,
free translation.]
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payment.”%30 The Swiss cantons turned this practice into a veritable industry
by putting their cantonal troops at the service of foreign kings and queens
from the 15" until the 19t century. Even though the Swiss Confederation
claimed to be neutral from the 16" century onwards and the 1815 Vienna
Conference had recognized its neutrality, the contracts system was not ques-
tioned. By 1816, E. Nys points out, 23,000 Swiss soldiers were in the service
of France, the Netherlands and Prussia.63!

Although they were working for a foreign country, Swiss soldiers marched
under their own flag, wore Swiss uniforms and were under the command of
Swiss officers. Such soldiers were commonly known as Reisslatifer, meaning
mercenary. The Swiss Guard at the Vatican is a vestige of that practice.%32 In
the 17" century, an edict aimed at regulating the situation of such soldiers
was proclaimed. It stipulated that they should be tried by their own judges
and in accordance with Swiss law or, more specifically, the law of the partic-
ular canton they came from. The Reisslaiifer were therefore under the penal
authority of their commander, who was a Swiss military officer, and not that
of the State or the Lord for whom they were fighting. The 1663 military
covenant between the Confederation and King Louis XIV of France con-
tained a specific clause on this issue. The accepted principle was that Swiss
judges had sole jurisdiction over any troops serving a foreign army.

Internally, the situation was more complex. Alongside the Confederation
Army, there were cantonal armies which were subject to their own organs of
military criminal jurisdiction. The restructuring of the State, which involved
the adoption in 1874 of the Federal Constitution of Switzerland®33, resulted in
the centralization of the army. Although, under certain circumstances, the
Constitution allowed cantons to have their own military force®34, it also gave
the federal authorities responsibility for all matters relating to the Army and
military affairs and stipulated that the cantonal troops should be incorporated
into the Federal Army.%35 Military jurisdiction is not regulated in the
Constitution. However, despite this, it is important to highlight that article
112 stipulates that the Federal Court, the highest court in the ordinary crimi-

630 Ibidem. [French original, free translation.]

631 Cited by Eric David, Mercenaires et volontaires internationaux en droits des gens, op.
cit. p.34.

632 The Swiss Guards, or Papal Guard, were put at the disposal of the Pope at the end of
the 14th century. Later, a contract was signed between Pope Leo XII and the Canton
of Lucerne in 1825 and confirmed in 1850 by Pope Pius IX.

633 A new constitution has been adopted in 1998.

634 Article 19 of the Constitution.

635 Articles 18 to 22, 85 (6 and 9) and 102 (11) of the Constitution.
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nal justice system, is responsible for trying crimes and offences against the
law of nations and offences committed by officials at the federal level.

As far as military criminal jurisdiction was concerned, the process of restruc-
turing and unifying the Swiss Army was completed with the issuing in 1889
of the Law on Judicial Organization and the Code of Military Criminal
Procedure for the Federal Army.63¢ This was how the Swiss system of mili-
tary justice came into being. Like the old French system, the Swiss system
made no provision for a second tier of jurisdiction. Military criminal jurisdic-
tion consisted of Divisional Courts, the Special Military Court (for trying
superior officers) and the Military Supreme Court.

During the First World War, there was a great deal of criticism of Swiss mili-
tary justice. At the end of the war, a process of review was launched. In the
course of it, a first attempt was made to abolish military criminal jurisdiction
but the initiative was rejected by referendum in 1922.637 Later on, in 1973
and again in 1990, there were further unsuccessful moves to abolish military
justice in peacetime.

The process of review culminated in 1927 with the publication of a Military
Criminal Code which entered into force in 1928.938 That Code and the 1889
law would form the basis in law for military criminal jurisdiction. The system
established in the 1889 law was amended in 1979 with the adoption of the
Law on Military Criminal Procedure®3® and the Military Criminal Justice
Order,%*0 which came into force in 1980. The 1927 Military Criminal Code
underwent several amendments.%*! It is worth mentioning the 1950 and 1967
amendments which empowered the Swiss military courts to punish grave
breaches of the Geneva Conventions as well as the 1995 amendments on
cooperation with the International Ad hoc Tribunals for the Former
Yugoslavia and Rwanda. Several of the amendments introduced between
1992 and 1996 related to the situation of conscientious objectors to military
service.

As a result of the 1967 amendments, the military courts acquired the authori-
ty to try and judge those responsible for war crimes committed both in
wartime and peacetime, whether they be civilians or members of the military

636 Law of 28 June 1889.

637 J. van WijnKoop, “La justice Militaire Suisse”, p.8, on the web page of the Swiss
Army: http://www.vbs.admin.ch.internet/gst/kvr/f/justice-mil.htm.

638 Federal law of 13 June 1927.

639 Law of 23 March 1979.

640 Order dated 24 October 1979.

641 The Code was amended in 1941, 1950, 1967, 1968, 1974, 1975, 1979, 1981, 1982,
1989, 1990, 1991, 1992, 1993, 1994, 1995, 1997 and 1999.
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and regardless of nationality. In such cases, the exercise of jurisdiction by the
military courts is conditional on the presence in Switzerland of the suspects.
In 1994, the first trial for war crimes began. It involved a Serbian citizen
accused of committing grave breaches of the Third and Fourth Geneva
Conventions and their Additional Protocols against prisoners of war.
Although the defendant was acquitted, for the first time a Swiss military court
had recognized that it had jurisdiction over grave breaches of the Geneva
Conventions.%*2 In a second trial, involving the former mayor of Nyionteze
(Rwanda) accused of organizing massacres of Tutsis, the court convicted the
defendant for breaching the Geneva Conventions.%43

The Current Situation

At present, Swiss military criminal jurisdiction is governed by the 1927
Military Criminal Code and its respective amendments, the Law on Military
Criminal Procedure and the Military Criminal Justice Order as well as other
rules concerning military matters.%44

Swiss military justice operates outside of the ordinary criminal justice system.
Some authors consider it to be a specialized jurisdiction. However, it should
be stressed that the military justice system is made up solely of career mem-
bers of the military or those doing military service. The so-called ‘specialist’
functions such as court clerk, examining magistrate, judge advocate and pre-
siding judge are performed by military personnel who have served in opera-
tional units of the Army and who have a certain amount of legal experience.
The positions of examining magistrate, judge advocate and presiding judge
can only be held by officers. The position of court clerk can only be held by
non-commissioned officers and soldiers. The other judges are chosen from
amongst the staff of the operational military units. Military criminal jurisdic-
tion comes under the auspices of the Ministry of Defence through the Military
Attorney-General, who has disciplinary authority over all military justice offi-
cials. The Military Attorney-General assigns responsibilities to the staff
working in the military justice system. With the exception of the Military
Attorney-General, no member of the military justice system holds his or her
post as their main job. Some authors therefore believe that military criminal
jurisdiction constitutes a specialized branch of the Federal Army.

642 Divisional Court 1, Grahez Case, Judgment dated April 1997.

643 Divisional Court 2, Nyionteze Case, Judgment dated April 1999.

644 Federal Law on the Army and Military Administration dated 3 February 1995,
Military Service Order dated 20 September 1999, Military Controls Order dated 7
December 1998, Swiss Army Regulations of 22 June 1994, Military Traffic Order
dated 17 August 1994 and the Order dated 9 September 1998 on medical issues relat-
ed to fitness for military service.
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From the structural point of view, military criminal jurisdiction makes no dis-
tinction between peacetime and wartime. The military justice system consists
of the Divisional Courts, Military Courts of Appeal, the Military Supreme
Court, the Military Attorney-General, military examining magistrates and
military judge advocates. The Military Police and the cantonal Judicial Police
help the examining magistrates from the military courts with their investiga-
tions. The Federal Court settles conflicts of jurisdiction between military jus-
tice and the ordinary courts.

Each of the Divisional Courts, which provide the first tier of jurisdiction, are
attached to a military unit and have jurisdiction over any member of the mili-
tary belonging to the unit who is facing prosecution, regardless of where the
offence was committed. Each is made up of a presiding judge, who must be a
colonel or lieutenant colonel, and four other judges (two officers and two
non-commissioned officers). All members of the court are appointed by the
Federal Council, the highest organ of executive government, and must belong
to the military units over which the court in question has jurisdiction.

The Military Courts of Appeal provide the second tier of jurisdiction. There
are three Military Courts of Appeal, one for each of the languages spoken in
Switzerland (German, French and Italian). The composition of these courts is
similar to that of the Divisional Courts, except that to hold the position of
judge, a person “must, as a general, rule, have legal knowledge”.6%

The Military Supreme Court provides the third tier of jurisdiction and is at
the same level in the hierarchy as the Federal Court. It also rules on conflicts
of jurisdiction between military courts.®*¢ It consists of a presiding judge
with the rank of colonel and four other judges (two officers and two non-
commissioned officers), all of whom are appointed by the Federal Assembly.
Unlike the other courts, to sit as a judge on the Military Supreme Courts, it is
necessary to have a cantonal lawyer’s licence or to have fully completed a
course in law.%47

The Military Attorney-General, who is the head of the military justice sys-
tem, is appointed for a four-year period by the Federal Council and must have
the rank of brigadier. He is directly answerable to the Ministry of Defence.
As well as having a managerial role within the military justice system, the
Military Attorney-General performs the prosecutorial role in military court
proceedings and has extensive powers with regard to procedural matters. The

645 Article 12 of the Law on Military Criminal Procedure. [Spanish original, free transla-
tion.]

646 Article 32 of the Law on Military Criminal Procedure and article 26 of the Military
Criminal Justice Order.

647 Article 13 of the Law on Military Criminal Procedure.
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Military Attorney-General can assign cases which in principle should fall to
the jurisdiction of another court to a Divisional Court®*® and can also take
decisions on certain kinds of conflicts of jurisdiction between military
courts.%49 He can also close cases and, as a party to the proceedings, can
make applications for appeal, annulment and review. The Military Attorney-
General is responsible for hearing and settling complaints against decisions
handed down by the examining magistrates, except for those relating to the
holding in custody of the defendant.

Examining magistrates, military judge advocates and military court clerks
come under the authority of the Military Attorney-General. Examining magis-
trates are attached to each military court and are responsible for investigating
offences. They also act as advisers to the troop commanders on points of mili-
tary law. The position of examining magistrate must be held by an officer
with the rank of captain. The judge advocates are responsible for bringing
charges before the military courts. They also have jurisdictional powers and
act as sole judge in the case of offences punishable with a maximum of one
month’s imprisonment or a fine of up to 1000 Swiss francs. The position of
judge advocate must be held by an officer with the rank of major.

Although, unlike other countries, the Swiss system does not have a judge
advocate corps as such, it has “military justice officers, non-commissioned
officers and soldiers”, who are said to have “specialist duties”. To be a mili-
tary justice officer it is necessary to have a cantonal lawyer’s license, to have
fully completed a course of law or to have an appropriate level of legal
knowledge, as well as to have served as an officer in the Federal Army.50
Military justice non-commissioned officers and soldiers act as court clerks in
the military courts. It is necessary to be a “military justice officer” to be an
examining magistrate or a judge advocate.

The Swiss military justice system provides for an ordinary military criminal
procedure which takes place in two stages: an investigation stage followed by
a trial. The investigation is the responsibility of a military examining magis-
trate under the supervision of the Military Attorney-General. In the case of an
offence committed in the course of service, the commander of the operational
unit to which the suspect belongs has the power to order an investigation.
If he does not do so and the examining magistrate believes it is necessary,
the Military Attorney-General can order an investigation to be opened. The
military commander can also order the suspect to be taken into custody and

648 648 Article 31 of the Law of Military Criminal Procedure.
649 Article 26 of the Military Criminal Justice Order.

650 Article 2 of the Law of Military Criminal Procedure. [Spanish original, free transla-
tion.]
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take steps to ensure that any evidence is preserved. If an offence is committed
by someone who is off duty, it is the Military Attorney-General who is
responsible for ordering an investigation to be opened. Once the investigation
has been completed, it is up to the judge advocate to bring the charges before
the appropriate military court or to send the case to the Military Attorney-
General for dismissal. Where it is decided that charges should be brought, a
hearing is opened, culminating in a judgment. Some changes have been made
to the ordinary military criminal procedure in the case of defendants who are
tried in absentia.

Under Swiss military criminal law, it is possible for the victims or their suc-
cessors to add a civil action for damages to the criminal proceedings in the
case of offences listed in the Military Criminal Code. They must do so at the
beginning of the investigation stage. At that time, they can submit documen-
tation supporting their claims and stating the amount of compensation expect-
ed and participate in the court hearing. However, they only have limited
access to the trial dossier.%!

As far as jurisdiction is concerned, the Swiss military justice system distin-
guishes between peacetime and wartime. In peacetime, the military courts are
competent to try offences committed by military personnel both on and off
duty as long as they are committed within the framework of their military
duties. It is important to stress that the Military Criminal Code contains a
long list of offences, including standard military offences®>2 as well as
offences against the law of nations.®>3 However, the Code also contains a
wide variety of ordinary offences such as manslaughter, kidnapping, sexual
violence, fraud, the falsification of documents, offences against the adminis-
tration of justice and offences against the national heritage. In certain circum-
stances, it also allows the military courts to prosecute and pass sentence on
civilians who have committed certain offences®>4, civilian officials, staff and
others carrying out work for the army who are suspected of committing acts
against national defence, civilians who have been enlisted into the army and
civilians employed by a military troop.

In wartime, the jurisdiction of the military courts is extended to include civil-
ians accompanying troops; civilians suspected of treason, espionage, looting,
carrying out attacks with explosives or incendiary devices on military proper-
ty or committing offences against the law of nations; prisoners of war;

651 Article 164 of the Law on Military Criminal Procedure.

652 For example, insubordination (art. 61 and following) and abuse of service authority
(art. 66 and following).

653 Articles 108 to 114 of the Military Criminal Code.

654 See articles 2 and 3 of the Military Criminal Code.
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“enemy members of parliament”; and civilians interned in areas where war is
taking place or which are under occupation.®>> The Military Criminal Code
interprets war as including situations in which there is an “imminent danger

of war”.056

27. United Kingdom

History

Historically, the British system of military justice was associated with war sit-
uations or armed forces stationed abroad. The British codes of military justice
or Articles of War were issued by royal prerogative and did not apply to
British territory in peacetime.®37 In principle, offences committed by the mili-
tary within Great Britain were tried under the ordinary criminal law system.
In 1689, the English Parliament passed the Mutiny Act which established mil-
itary criminal jurisdiction in peacetime. It introduced the concept of the court
martial which was authorized to try cases of mutiny, sedition and desertion.
As Ferndndez Segado points out, “the organization of courts martial was
based on the idea of judgment by one’s peers”.0%8 Each court martial was
made up of 13 members and at least nine votes in favour were required when
the death penalty was imposed.®° It is the commonly-held view among legal
scholars that the 1689 Mutiny Act was the starting point for the system of
military justice currently in operation in Great Britain.®®® But it was to be in
the 18 century that the system would take shape when, given the particular
characteristics of common law, the role of manuals of military law was
brought to the fore.%6!

Thus there were two distinct sets of military criminal legislation in existence:
one for the armed forces based abroad for use in wartime, which was regulat-
ed under the Code of Military Justice, and another for the armed forces based
on British territory in peacetime and regulated under the Mutiny Act. In 1881,
steps were taken to start standardizing military criminal legislation. In that

655 Article 4 of the Military Criminal Code.

656 Article 5 of the Military Criminal Code. [Spanish original, free translation.]

657 Fernando Fernandez Segado, “La justicia militar en el Derecho comparado”, op. cit.,
p-51.

658 Ibidem. [Spanish original, free translation.]

659 John Gilissen, “Rapport général”, in L’évolution actuelle de la justice militaire -
Huitiéme Congres international. Ankara 1979, Recueils de la Société Internationale
de Droit Pénal Militaire et de Droit de la Guerre, Book VIII, Vol. I, p.49.

660 Ibidem and see also Fernando Fernandez Segado, op. cit., p.51.

661 One of the most important being Military Law and Practice of Courts Martial, by
Judge Advocate General Tyler, published in 1806.
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year, the Army Act was passed. Later, in 1886, the Naval Discipline Act was
enacted and followed, in 1917, by the Air Force Act. The intention of these
laws was to regulate the system of military justice within each of the three
branches of the Armed Forces. The provisions of each of them were broadly
similar.

After the Second World War further legislation on military justice was gradu-
ally introduced. In 1951, the Courts Martial (Appeals) Act was passed. Prior
to that, the system for challenging the decisions handed down by courts mar-
tial had been completely inadequate. Their decisions could only be chal-
lenged through an application to the Crown who, through the exercise of
royal prerogative, could review and quash the judgments rendered by such
courts. The 1951 law established a mechanism by which appeals could be
made to a higher court for use by the whole military justice system. The law
was amended in 1968.002 Nevertheless, it should be noted that the Crown’s
royal prerogative to review and quash court martial judgments was not funda-
mentally affected. The 1968 law restricted itself to stating that the prerogative
should be exercised before an appeal could be submitted to, and accepted by,
the Courts Martial Appeal Court.%63

In 1955, the Army Act and Air Force Act came into force, to be followed by
the Naval Discipline Act in 1957. Although the latter contains some specific
features, the three acts are broadly similar as far as military justice is con-
cerned. They are jointly known as the Service Discipline Acts.®* They have
to be renewed by Parliament every five years by means of amendments,
known as Armed Forces Acts, which incorporate changes and update them.
Of these, the 1971 and 1976 Armed Forces Acts and the 1975 Queen’s
Regulations are worth mentioning. The 1976 Armed Forces Act set up the
Standing Civilian Court, a trial court with jurisdiction over civilians connect-
ed with the Services, including dependants and British civilians working for
the Ministry of Defence or otherwise under the command of an officer out-
side the United Kingdom.%®5 Together with these laws, there are specific pro-
cedural codes for each branch of the armed forces.®® However, despite these
changes, and as some authors have pointed out®’, the British military justice
system is known for being one of the most traditional and enduring.

662 Courts Martial (Appeals) Act of 1968.

663 Article 54 of the Courts Martial (Appeals) Act of 1968.

664 Explanatory Notes to Armed Forces Discipline Act, 2000, chapter 4, paragraph 4.

665 Aspals Legal Pages, “Types of Court”
(http://www.anisol.users.btopenworld.com/aspals4.htm#SCC).

666 The Rules of Procedures (Army) of 1972, Rules of Procedures (Air Force) of 1972,
and the Naval-Court Martial General Orders (Royal Navy).

667 See, among others, John Gilissen, “Rapport général”, op. cit., p. 49.



Part I1. Section II. Military Jurisdiction and Domestic Legislation 343

Historically, a main feature of British military justice has been the existence
of the system of courts martial and judge advocates, in which the executive,
through the convening officer and confirming officer, among others, has a
key role. It should be pointed out that British courts martial were, and contin-
ue to be, of an ad hoc nature in that they are convened and set up on a tempo-
rary basis to try each particular case. They were made up exclusively of
military personnel on active service. There were different types of courts mar-
tial depending on the rank of the accused (soldier, non-commissioned officer
or officer), the nature and seriousness of the offence and where it was com-
mitted.

The power to convene a court martial lay with the ‘convening officer’. A con-
vening officer was any senior officer with the necessary authorization to
order a trial by court martial. The power to do so was delegated to the com-
manders of the main military units or forces by means of a warrant from the
Crown. The commanders could in turn delegate this authority to other armed
forces officers. The role of convening officer was performed by different
authorities, depending on which type of court martial was being convened. In
all cases, the convening officer had to be an officer on active service who was
in command of a body of regular forces and of the same rank or higher than
the accused.%%® As well as having the power to convene a court martial, the
convening officer personally appointed the president and the rest of the panel
members, as well as the prosecuting officer, and could also order the court
martial to be dissolved at any stage of the proceedings if justice so
required.%%® It was also the responsibility of the convening officer to check
that the Judge Advocate General’s Office had appointed a judge advocate for
trial. If this had not already been done, he could appoint one himself. As far
as procedures were concerned, the convening officer had extensive powers:
he was responsible for deciding the charges to be laid and the type of court
martial required, ordering the accused to be taken into custody, checking that
the accused had proper legal representation and ensuring that the witnesses
for both the prosecution and the defence attended the hearing.

Any court martial decision had to be confirmed by a confirming officer for it
to be legally binding. This role was usually also played by the convening offi-
cer. It allowed the confirming officer to confirm or change the sentence hand-
ed down by the court martial, substitute a new sentence or convene a new
court martial. Only once it had been confirmed or amended could the sen-
tence be appealed by petitioning the ‘reviewing authorities’. This function

668 European Court of Human Rights, Judgment dated 25 February 1997, Case of Findlay
v. The United Kingdom, in Reports of Judgements and Decisions 1997-1, paragraph
36. (http://hudoc.echr.coe.int/hudoc).

669 Article 95 of the 1955 Army Act.
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could be carried out by the Crown, the Defence Council for each branch of
the services, ad hoc commissions or any officer of a higher rank than the con-
firming officer. The identities of the confirming officer and the reviewing
authorities were not communicated to the person requesting the review. No
reasons had to be given for the decisions of the reviewing authorities. It
should be noted that the decisions of navy court martials did not need to go
through the confirmation process. However, it was possible to lodge an
appeal against them with the Court Martial Appeal Court.

The Office of the Judge Advocate General for the Army and Air Force was,
and still is, under the charge of the Judge Advocate General. The latter had to
be a lawyer of ten years’ standing and was responsible for running the Judge
Advocate General Service. The Judge Advocate General was appointed by
the Queen for a five-year period on the basis of names put forward by the
Lord Chancellor. The Judge Advocate General could be removed from office
by the Crown. The Office of the Judge Advocate General was made up of an
administrative division, a division of military affairs and a military justice
division. Unlike other legal systems, the Office of the Judge Advocate
General played no part in the prosecution of offenders. Its function was to
provide legal advice on military justice issues to the Ministry of Defence,
courts martial, the convening officer, the confirming officer and the review-
ing authorities. While the Judge Advocate General himself was responsible
for advising the Ministry of Defence, responsibility for advising the other
bodies was in the hands of the judge advocates. In court martial proceedings,
judge advocates acted as legal advisers and recorders. Initially, judge advo-
cates did not need to have any specific legal qualifications but later on this
did become a requirement. The Navy has its own Judge Advocate General’s
Office which is broadly similar to the one which services the Army and Air
Force. Some authors believe that the British Office of the Judge Advocate
General is a cross between a judicial and an administrative system.%70

In that context it is clear that the British military justice system was subordi-
nate to the military hierarchy, all the more so if we bear in mind that many
members of courts martial were usually under the command of the convening
officer and that, in any event, all were subordinate to him due to their rank
and the principle of due obedience.

The 1996 and 2000 reforms

In 1996, in the context of several cases relating to the operation of
military justice that had been referred to the European Court of Human

670 John Gilissen, “Rapport général”, in L’évolution actuelle de la justice militaire -
Huitieme Congres international, Ankara 1979, Recueils de la Société Internationale
de Droit Pénal Militaire et de Droit de la Guerre, Book VIII, Vol. I, p.50.
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Rights,%7! the British authorities set about significantly reforming the system
of military justice. The Armed Forces Act that was passed that year and
entered into force on 1 April 1997 made substantial amendments to the role
of convening officer, so much so that it in fact ceased to exist, as well as to
the role of the Judge Advocate General. The functions of the convening offi-
cer were distributed between three bodies, one for each branch of the ser-
vices: the higher authorities, the prosecuting authorities attached to each
branch’s Legal Services and the court administration officers attached to the
Defence Council for each branch. However, in the case of Field General
Courts Martial, the position of convening officer was retained, though with
some changes in powers and authority.

The higher authorities, who are the highest-ranking and longest-serving offi-
cers, decide how a case should be treated: whether it should be dealt with
summarily or by a court martial, in which case it must be referred to the pros-
ecuting authority or dropped altogether. Upon receipt of a case, it is the
responsibility of the prosecuting authority for the branch of the services in
question to decide whether or not court martial proceedings should be opened
and, if so, which type of court martial should be used and what charges
should be brought. Each branch of the services has its own Director of Legal
Services who acts as the prosecuting authority and is appointed by the Queen.
The officers who work under him or her are known as prosecuting officers
and must be lawyers. Both the Director of Legal Services and the prosecuting
officers are responsible for investigating a case and bringing charges but they
do not give legal advice to the chain of command.®7? It is now the responsi-
bility of Court Administration Officers, who are appointed by the Defence
Council for each Service, to convene courts martial. They are civil servants
who are independent both of the chain of command and the higher authorities
and prosecuting authorities. Lastly, the 1996 Act abolished the role of con-
firming officer and it is no longer necessary for a sentence handed down by a
court martial to be confirmed in order for it to be legally binding. However,
the right of appeal rests solely with the accused.

The 1996 Act also substantially changed the functions of the Office of the
Judge Advocate General. The Judge Advocate General no longer advises
the Ministry of Defence on military justice matters. The role of the judge

671 The most well-known case was that of Findlay v. The United Kingdom (Judgment
dated 25 February 1997, Case N° 110/1995/616/706). But also worth noting are the
cases of Coyne v. The United Kingdom (Judgment dated 24 September 1997, Case
N° 124/1996/734/942), Hood v. The United Kingdom (Judgment dated 18 February
1999, Communication N° 27267/95), and Cable and others v. The United Kingdom
(Judgment dated 18 February 1999, Communications 24436/1994 and others).

672 Aspals Legal Pages, “Changes to the UK Court Martial System”, op. cit.
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advocates in courts martial has also substantially changed. Rather than pro-
viding legal advice and acting as recorder, the judge advocate now sits on the
court martial. However, the degree of his or her involvement as a member of
the court martial is limited.

Further changes were later made to the military justice system as a result of
the 1998 Human Rights Act®73, the purpose of which was to “give further
effect to rights and freedoms guaranteed under the European Convention on
Human Rights”.%74 The Human Rights Act abolished the death penalty for all
offences, including military ones, and replaced it with life imprisonment or
any other punishment permitted under the Service Acts. The military justice
system was therefore obliged to comply with the rights contained in the
Human Rights Act as well as all the military laws. Thus in 2000 the Armed
Forces Discipline Act was passed and entered into force on 2 October of the
same year. As a result of the Act, significant amendments were made to the
disciplinary system, particularly with regard to custody issues and the way in
which members of courts martial are appointed. It also established a new
appeals system for summary trials: the Summary Appeal Court. In the same
year, several supplementary provisions to the Armed Forces Discipline Act
were also adopted.

The Current System

The current British military justice system has several distinguishing features.
Firstly, it is separate from the ordinary criminal justice system. Secondly, it is
a fragmented network. There is no single military court system providing the
first tier of jurisdiction. Each branch of the Armed Forces has its own legisla-
tion and courts martial. Nevertheless, at the second tier, the system becomes
unified. From the point of view of composition, the courts are different at
each level. At the first level, composition is mixed and both armed forces
officers on active service and professional judges sit on courts martial. By
contrast, the second tier of jurisdiction is made up solely of professional civil-
ian judges. Thirdly, with a few exceptions, the courts are ad hoc in nature and
are convened and assembled for each particular occasion and have no perma-
nent status.

Lastly, the most salient feature of British military justice is that no clear dis-
tinction exists between criminal and disciplinary offences.®’> The system is

673 “Army Discipline Procedure”, web page of the Ministry of Defence of the United
Kingdom (http://www.army.mod.uk/militarylaw).

674 Preamble to the Human Rights Act.

675 Francisco Ferndndez Segado, op. cit., p.53 and John Gilissen, op. cit., pp. 44- 45.



Part I1. Section II. Military Jurisdiction and Domestic Legislation 347

based on the concept of the offence. However, it differentiates between two
sets of offences according to their nature. Thus, there are military offences
and civil offences. Military offences are defined under various laws and, in
particular, under the acts relating to each branch of the armed services. For
example, as far as the Army is concerned, military offences are often known
as ‘offences against the Army Act’. In any event, the concept of a military
offence in the British system encompasses both military offences, as they are
generally understood, and disciplinary offences or breaches. Which category
an offence falls into hinges on its gravity (minor or serious) and, in principle,
a different procedure applies to each: minor offences are dealt with by means
of a summary trial while serious ones go to a court martial. Minor offences
seem to equate to what other legal systems call breaches of discipline while
serious offences are on a par with military offences. Nevertheless, this dis-
tinction is not clear because whether a summary trial is applicable not only
depends on the offence being of a minor nature but also on the rank of the
accused (whether he or she is a soldier or non-commissioned officer) and
whether or not the latter has elected trial by court martial. Some authors
believe that the consequence of this type of system is the creation of two
forms of military jurisdiction, one for disciplinary matters and another for
criminal matters. Nevertheless, it may be misleading to view the British sys-
tem by extrapolating from “continental” systems.

In terms of structure, the British military justice system consists of court mar-
tials, a Court Martial Appeal Court, judge-advocates, prosecuting authorities
and a Court Administration Office for each of the armed services. The House
of Lords also plays a role in military justice matters as the third and final tier
of jurisdiction. The military justice system is completed by the Standing
Civilian Court and the organs responsible for summary trials, namely the
“higher authorities”%7® and the Summary Appeal Court.

The courts martial provide the first tier of jurisdiction. It should be noted that,
although the system is generally homogeneous, there are specific rules on
courts martial for each of the three services, namely, the Army, Air Force and
Navy. There are several types of courts martial: General Courts Martial,
District Courts Martial and Field General Courts Martial. It should be remem-
bered that courts martial are not permanent courts but are convened by the
Court Administration Office attached to the Defence Council for each branch
of the services.

676 Prior to that, the summary trial referred to the Summary Court, namely, the hierarchi-
cal superior of the accused. Today the “Summary Court” has disappeared but the
mechanism remains the same with a few modifications: it is the superior officer of the
accused who is responsible for trying and punishing him or her by means of a sum-
mary trial.
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Army and Air Force courts martial are regulated along similar lines. General
Courts Martial consist of a president and four officers belonging to the branch
of the forces in question, together with a judge advocate. Apart from the lat-
ter, who must be a professional judge, the other members of the court do not
have to have any legal qualifications. The president must be an officer with
the rank of general or colonel while the other four officers must hold the rank
of captain or above. All must be on active service. General Courts Martial are
authorized to try any officer, regardless of his or her rank, as well as members
of the rank and file and non-commissioned officers, for offences punishable
with two years’ imprisonment or more.

The District Courts Martial are made up of a president, at least two officers
on active service and a judge advocate. The members of the court do not need
to have any legal qualifications, except for the judge advocate who must be a
professional judge. District Courts Martial have the authority to try members
of the rank and file and non-commissioned officers and can only impose sen-
tences of up to two years’ imprisonment.

Although the British system makes no distinction between peacetime and
wartime for the purposes of the structure of military justice, in certain cir-
cumstances, Field General Courts Martial can be convened in theatres of
operation. They are made up of a president and at least two officers on active
service. In contrast to the other forms of court martial, they are established by
the convening authority, namely, the Commander of the military unit in ques-
tion.

Naval courts martial have some specific features. They must be made up of at
least five, and not more than nine, naval officers who must hold the rank of at
least lieutenant (equivalent to the rank of captain in the Army and Air Force)
and belong to different ships or naval establishments. When the accused is a
senior officer, the members of the naval court martial must be one grade
higher. For example, in the case of an admiral, the president of the court mar-
tial must be an admiral and the other members captains (equivalent to the
rank of colonel in the Army). A judge advocate must also participate in naval
courts martial.

The Court Martial Appeal Court provides the second tier of jurisdiction and,
as such, hears appeals against sentences handed down by courts martial. It is
made up of an uneven number of senior professional judges and not less than
three. They come from the ordinary justice system and are appointed by the
President of the Criminal Division of the Court of Appeal, the Lord Chief
Justice, with the agreement of the Lord Chancellor. A minimum of three
judges hear the case and the panel must always have an odd number of
judges. The panel normally consists of one Appeal Court judge or the Lord
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Chief Justice and two judges from the High Court of Justice of England,
although judges from Scotland and Northern Ireland may also sit on the
court.”7 The Courts Martial Appeal Court usually sits in London although it
has the power to sit anywhere, both inside and outside the United Kingdom. It
has the power to penalize courts or their representatives for contempt, non-
appearance and disobedience.

Judge advocates on District or General Courts Martial are professional civil-
ian judges appointed by the Lord Chancellor. Since the 1996 reform, judge
advocates participate in courts martial as members rather than as legal advis-
ers and recorders. However, their participation is limited in that they do not
take part in deliberations on the guilt or innocence of the accused but they can
vote on the type of sentence to be imposed.®”8 Nevertheless, the advice given
by the judge advocate is now binding and must be heeded by the panel.

As far as summary trials are concerned, there are two tiers of jurisdiction, the
first being the higher authority and the second the Summary Appeal Court.
The former role is performed by the commander of the military unit to which
the accused is attached. The British system allows any accused member of the
Army or Air Force to elect the means of trial. Thus, he or she can request the
case to go to court martial or a summary trial. The higher authority decides
which of the two procedures to apply. In the case of a court martial, the high-
er authority refers the case to the Army Prosecuting Authority, which decides
the type of court martial to be convened. Summary trials are reserved for
minor offences committed by soldiers or non-commissioned officers and pun-
ishable with a maximum of 60 days’ custody or a fine amounting to no more
than 28 days’ wages. In any event, the fact that the case has been assigned to
a summary trial does not affect the right of the accused to opt for trial by
court martial. A sentence imposed as a result of a summary trial can be
appealed to the Summary Appeal Court. The latter is made up of a judge
advocate, who presides, and two other officers. Any decision by the Summary
Appeal Court can in turn be the subject of an appeal on points of law to the
District Court.

Lastly, civilians working for the Armed Forces have their own court. It is
called the Standing Civilian Court and was set up under the 1976 Armed
Forces Act. It has jurisdiction only over civilians working for the Armed
Forces and their dependants and British civilians who work for the Ministry
of Defence or are under the command of a commanding officer outside the

677 Aspals Legal Pages, “Changes to the UK Court Martial System”, op. cit.

678 Senate, Les Documents de travail du Sénat, Série 1égislation comparée: La Justice
Militaire, 5 December 2000.
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United Kingdom.%” The Standing Civilian Court is made up of a senior
judge advocate who usually sits alone without a panel.80 However, in cases
involving juveniles, assessors also attend the hearing. Unlike the court martial
system, the Standing Civilian Court, as its name indicates, is a permanent
court. The maximum sentence it can impose is twelve months’ imprisonment.
Appeals against the decisions of the Standing Civilian Court go to a court
martial.

In terms of jurisdiction ratione loci, under the British system, the question of
military competence is determined by the place where the offence is commit-
ted. In the case of military or civil offences committed outside of Great
Britain, it is the military courts which have jurisdiction. In principle, in the
case of offences committed within Great Britain, civil offences fall to the
remit of the ordinary courts while military offences come under the jurisdic-
tion of the military justice system. However, this principle is not absolute
because although it is up to the ordinary courts to decide where jurisdiction
lies with regard to ordinary offences, they can waive that right and refer the
case to the military courts. In practice, it is the military authorities who try
military personnel for civil offences. It is also important to remember that
ordinary criminal offences are considered to be military offences if the perpe-
trator is a member of the military.68] Nevertheless, some serious offences,
including treason, murder, manslaughter, rape and genocide, as well as those
in which the victim is a civilian, are tried by the ordinary criminal courts. It
should also be stressed that, under the Army Act and identical sections of the
other two Services Acts, “a court martial cannot be convened in the United
Kingdom to try a person for having committed a grave breach of one of the
Geneva Conventions of 1949”.

In terms of jurisdiction ratione personae, the military justice system encom-
passes both members of the Armed Forces and civilians working with them
even though the two categories of defendant are tried by different courts. For
the purposes of military justice, members of the Armed Forces are deemed to
include all troops, non-commissioned officers and officers on active service
in the Armed Forces as well as, in certain circumstances, reservists and
retired officers.

679 Aspals Legal Pages, “Types of Court”,
(http://www.anisol.users.btopenworld.com/aspals4.htm#SCC).

680 Brig. Gen. Thomas Glynn, The United Kingdom Military System, (http://www.gius-
tiziamilitare.difesa.it/seminario/delegati_internazionali/ENGLISH/Regno_unito_eng-
lish.htm)

681 Article 70 (1) of the 1955 Army Act.
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28. United States of America

History

Military criminal jurisdiction in the United States of America has its origins
in English law. During the first century and a half of its life as an independent
nation, the United States continued to enforce English military criminal regu-
lations. In 1789, the United States Congress adopted the principles and norms
which had applied to British troops in the 17! and 18t centuries and which
were known as the “Articles of War”.82 According to Major L.K. Hemperley
and Captain K.L. Davies, the pro-independence rebel troops had already
adopted the first “Articles of War” in 1775. These were amended by
Congress one year later. To start with, the “Articles of War” applied solely to
the Army and only in 1800 to the Navy. They remained in force, without any
significant amendments, until 1920 when, as a result of the First World War,
they were reviewed in order to incorporate important procedural changes.
Later, in 1921, a Manual for Army Courts Martial®83 and, in 1923, rules for
naval courts and boards in the US Navy®34 were published. After the Second
World War, significant reforms were made to the military institution. The
reform package included a review of the military justice system which had
been severely criticized in several sections of the US press. In 1947, Congress
adopted the National Security Act as a result of which the Ministry of War
became the Department of Defence and the Air Force was separated from the
Army. That same year, before the National Security Act had been adopted,
the Army and Navy had submitted two bills to Congress containing regula-
tions on military criminal jurisdiction. As a result of the changes made to the
armed forces through the National Security Act, the Department of Defence
decided to review the system of military justice and put forward a single set
of laws to apply to all military bodies. As a consequence, in 1950, the
Uniform Code of Military Justice came into force and in 1951 the Department
of Defence issued a new Manual for Courts Martial.

Today the Uniform Code of Military Justice and the Manual for Courts
Martial®8> form the touchstone for military criminal jurisdiction in the United

682 Lauren K. Hemperley y Kirk L. Davies “El sistema de Justicia Militar de las Fuerzas
Armadas Estadounidenses: una introduccion”, March 2001, on web page
http://www.derechomilitar.info/artidoc/jusmilusa.htm and in Francisco Fernidndez
Segado, “La justicia militar en el Derecho comparado”, Consejo General del Poder
Judicial, Poder Judicial, 2° época, N° 23, Madrid, September 1991, p.57.

683 The Manual was revised in 1928.

684 The rules of procedure for the Navy were revised in 1937.

685 Several amendments have been made to the Manual since then.
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States. Nevertheless, for the United States, technically speaking, it is more
appropriate to talk about a system of military jurisdiction rather than a system
of military criminal jurisdiction since what is known as US ‘military justice’
covers both the criminal sphere and the disciplinary sphere, in other words,
non-judicial punishment. Several authors have correctly pointed out that in
this system no clear distinction is made between criminal offences and
breaches of discipline.68¢

‘Military Justice’

Even though the United States Constitution makes no reference to military
courts, it is the source of law for the system of military jurisdiction. The legal
basis for military courts is article I (section VIII) of the Constitution, which
regulates the powers of Congress. Under this provision, the US Congress has
the authority to constitute tribunals inferior to the Supreme Court of Justice.
This authority, which also includes the power to issue both substantive and
procedural norms, is distinct from the powers conferred under article III of
the Constitution.®87 Given that, with regard to justice, military courts have
their basis in article I of the Constitution and not article III, some legal
experts have argued that, in contrast to the ordinary courts, which are known
as “constitutional courts”, they are “legislative courts”.088

The system of military criminal justice in the United States has two main dis-
tinguishing features: the role played by the executive and the temporary sta-
tus of military courts. The degree to which the system is subordinate to the
executive - whether to the military commanders, the Department of Defence
or the President - is excessive. Professor Robert Kogod Goldman has quite
rightly pointed out that the military justice system in the United States is not
part of the judiciary but of the executive.®®® There are no permanent military
courts in the United States, except for the Court of Military Appeals. Courts
martial are established whenever an offence has been committed and pro-

686 John Gilissen, “Action pénale et action disciplinaire en droit militaire - Etude de
droit comparé, 2éme partie: la procédure”, in Recueils de la Société Internationale
de Droit Pénal Militaire et de Droit de la Guerre, Premier Congres International -
Action pénale et action disciplinaire”, Bruxelles, 14 -16 mai 1959, Strasbourg, 1960,
pp-19-20. See also Francisco Ferndndez Segado, “La justicia militar en el Derecho
comparado”, Consejo General del Poder Judicial Poder Judicial, 2° época, N° 23,
Madrid, September 1991.

687 Supreme Court, Case of Dynes v. Hoover, 20 How. 65,79 (1858).

688 For example, see Alain Levasseur, Droit des Etats Unis, Ed. Dalloz, 2nd edition, Paris
1994, p.33.

689 Robert Kogod Goldman, “Un analisis de la orden militar de Bush: al margen de la
ley”, on web page: http://www.paginal2.com.ar/2001/01-12/01-12-02/pag28.htm.
[Spanish original, free translation.]
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ceedings have been opened following an investigation. They are convened on
the orders of the military commanding officer of the alleged offender.

Scope of jurisdiction

The scope of jurisdiction of the US military justice system is determined by
two basic criteria: the status of the individual offender and the nature of the
offence. As Hemperley and Davies point out, “[b]efore charges can be
brought in a criminal trial, a prosecutor (either civilian or military) must
demonstrate both aspects of jurisdiction or the case cannot proceed. [...] in
order to punish or discipline an individual under the Uniform Code of
Military Justice, the military must have jurisdiction over the individual and
the offence that has been committed”.6%0

The jurisdiction ratione personae of military courts varies depending on
whether it is peacetime or wartime. In peacetime, military courts are compe-
tent to try members of the Armed Forces. For the purposes of military juris-
diction, those considered to be members of the Armed Forces are military
personnel on active duty, people who are accountable to a regular component
of the Armed Forces, members of the National Guard who are in federal ser-
vice, cadets studying at military academies, retired members of the military in
receipt of pay and members of reserve components who are undergoing train-
ing.%°! In principle, in peacetime, civilians cannot be subjected to military
jurisdiction. Traditionally, the US Supreme Court has maintained that in
peacetime a civilian cannot be removed from his natural judge, namely, a
judge in an ordinary criminal court. In wartime, military jurisdiction is
extended to civilians serving with the Armed Forces or accompanying the
troops in the field, prisoners of war and, in the case of certain offences, civil-
ians. Thus, the Uniform Code of Military Justice contains some offences
which can be applied to civilians who therefore can be tried by military
courts. Such offences include aiding the enemy (article 104) and espionage
(article 106).

The jurisdiction ratione materiae of military courts is defined in the Uniform
Code of Military Justice itself. Apart from the traditional military offences®92,
according to the classification drawn up by Hemperley and Davies,%3 it con-

690 Lauren K. Hemperley and Kirk L. Davies, op. cit. [Spanish original, free translation.]

691 Article 2 of the Uniform Code of Military Justice.

692 Such as, for example, desertion, failure to obey orders, insubordinate conduct, etc...

693 A doctrinal classification which does not exist as such in the Uniform Code of
Military Justice.
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tains various other categories of offence, such as ‘offences against law
enforcement’, ‘conventional offences’ and offences described under General
Article 134 of the Code. Under ‘offences against law enforcement’, they
group “any type of conduct which directly contravenes law enforcement. This
includes resisting arrest and escaping from custody. [...] it also prohibits
more deceitful attempts to subvert the law, such as obstructing justice, giving
false testimony and refusing to testify without legitimate reason”.%%4 The so-
called ‘conventional offences’ are “those [offences] which are normally
found in civilian criminal codes: murder, offensive behaviour, robbery,
wrongful use of controlled substances, etc”.9% Also included in this category
are sodomy, extortion and arson. They constitute, therefore, what in certain
doctrinal circles, are known as “‘militarized’ ordinary offences”. Lastly, arti-
cle 134 of the Uniform Code of Military Justice, known as the General
Article, contains a general provision declaring “all disorders and neglects to
the prejudice of good order and discipline in the armed forces” and “all con-
duct of a nature to bring discredit upon the armed forces” to be offences.
Article 134 is open-ended and general but the Manual for Courts Martial lists
the types of conduct that are punishable under the General Article. They
include adultery, indecent assault, gambling with a subordinate, etc.096
However, the list is not exhaustive and other types of conduct can be pun-
ished by the military courts under General Article 134. For example, federal
laws®7 allow acts committed in military installations and classified as
offences under the criminal legislation applicable in federal states to be pun-
ished within the military justice system under the general article, even when
they not classified as offences in federal law or in the Uniform Code of
Military Justice.

It is important to point out that jurisprudence has traditionally demanded that,
apart from the question of the status of the accused (namely, whether he or
she is a member of the military or is treated as such) and the stipulation that
the offence should be triable under the Uniform Code of Military Justice,
there should be some kind of link between the unlawful act and the service.
Having originated in the field of law, this requirement does not appear in the
Uniform Code of Military Justice. This meant that, in one case in 1969, for
example, the US Supreme Court held that the offences for which the individ-
ual in question was facing trial were not service-related and that therefore he
should not be tried by a court martial but by the ordinary courts.%°® However,

694 Lauren K. Hemperley and Kirk L. Davies, op. cit. [Spanish original, free translation.]
695 Ibidem. [Spanish original, free translation.]

696 Manual for Courts Martial, Part IV, Section 60.

697 Federal Assimilative Crimes Act, 18 U.S.C. Section 13.

698 Case of O’Callahan v. Parker, 395 U.S. 258 (1969).



Part I1. Section II. Military Jurisdiction and Domestic Legislation 355

this requirement has been overruled in recent years by the Supreme Court
itself.*%

The Structure of the ‘Military Justice’ System

Responsibility for organizing and operating the US military justice system
lies with two bodies: the ‘convening authority’ and the military courts or
courts martial.

The commanding officer or officer in charge of the alleged offender is the
‘convening authority’. This means that, given the temporary nature of US
military courts, the authority has the authority to convene a military court to
criminally prosecute the alleged offender. This authority can be exercised by
the President of the United States of America, the Defence Secretary and the
commander of the appropriate branch of the army, as well as other members
of the armed forces.”% Proceedings conducted by special courts martial can
also be convened on the orders of the commanding officer of the particular
unit to which the alleged offender belongs or on the orders of any military
officer to whom he or she is subordinate. The ‘convening authority’ plays a
key role throughout the process of dispensing military justice. He or she has
to decide whether an act of wrongdoing should be tried by a court martial or
whether he or she, as the hierarchical superior of the offender, should treat it
as a disciplinary matter. As well as ordering and conducting investigations,
the convening authority also appoints the investigators. He or she also has the
power to grant immunity to witnesses and pursue a pre-trial agreement. The
convening authority also appoints the members who will sit on the court mar-
tial (whether it be a general, special or summary court martial). As
Humperley points out, “the process for selecting members of the court can be
unlawfully influenced by those in command (for example, attempts by the
commanding officer or someone acting on his behalf to influence the course
of the trial)”.7! Lastly, the convening authority can, either at his or her own
discretion or at the request of one of the parties, reconsider or change the
decision reached by the court martial and can even grant clemency. The con-
vening authority is assisted by the Judge Advocate General for the branch of
the services concerned.

Military criminal legislation provides for three categories of court martial:
summary, special and general. The second tier of jurisdiction is ensured by
the Court of Military Review and/or the Court of Military Appeals, depending
on the nature of the sentence and the rank of the accused.

699 See the case of Solorio v. United States, 483 U.S. 435 (1987).
700 Articles 22, 23 and 24 of the Uniform Code of Military Justice.
701 Humperley and Davies, op. cit. [Spanish original, free translation.]
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Responsibility for conducting summary courts martial lies with any commis-
sioned officer who is a member of the military on active service with a higher
rank than the accused. He or she does not have to have any legal qualifica-
tions. The jurisdiction of summary courts martial is limited to so-called
‘minor offences’, which are tantamount to what are known as ‘breaches of
discipline’ in other systems of military justice. Commissioned officers, non-
commissioned officers and cadets cannot be tried by this kind of court.
Summary courts martial can be convened by any officer who is higher in rank
than the accused. Rather than being a criminal court, it is a disciplinary tri-
bunal for the rank and file.

Special courts martial must be made up of at least three military officials, the
highest-ranking of whom assumes the presidency. They are authorized to
conduct proceedings related to any offence specified in the Uniform Code of
Military Justice as long as it not punishable by death, dishonourable dis-
charge, confinement for more than six months, hard labour without confine-
ment for more than three months, among others.”%2 In practice, they have
jurisdiction over any act which is considered sufficiently serious to be dealt
with as a military criminal offence and not as a breach of discipline, such as
one-off use of marijuana, being drunk on duty, abandoning one’s post and
going absent without leave.

The general courts martial form the backbone of the US military court sys-
tem. Each one is made up of at least five military officers and also has a legal
officer who provides legal advice to the court and assists its members. The
legal officer, who must be a qualified lawyer practising before the Supreme
Court or the federal courts, must be appointed by the Judge Advocate
General. General courts martial have jurisdiction over “any offence listed in
the [Uniform Code of Military Justice]”.”’%3 In practice, they try ‘serious
offences’, leaving ‘minor offences’ to the jurisdiction of the special courts
martial.’04

Judgments handed down by courts martial against a general or admiral or
which carry a certain type of sentence’%> are reviewed by the Court of
Military Review which is made up of at least three military officers or civil-
ians appointed by the Judge Advocate General. Decisions made by the Court
of Military Review can in turn be challenged before the Court of Military

702 Article 19 of the Uniform Code of Military Justice.
703 Hemperley and Davies, op. cit. [Spanish original, free translation.]
704 Ibidem. See also Francisco Ferndndez Segado, “La justicia militar en el Derecho

comparado”, Consejo General del Poder Judicial Poder Judicial, 2° época, N° 23,
Madrid, September 1991, p.59.

705 They are: the death penalty, dismissal, dishonourable discharge and confinement for
over one year.
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Appeals. The latter is made up of three civilian judges appointed for a 15-year
period by the President of the United States with the prior consent of the
Senate. It has a status all of its own: it is the only court within military crimi-
nal jurisdiction that consists of non-military personnel, it is permanent in
nature and, as pointed out by Francisco Rodriguez Segado, it is “the only
civilian organ created under federal law whose decisions are not appealable
before the United States Supreme Court”.”% Nevertheless, even though it is
not possible to appeal decisions handed down by the Court of Military
Appeals, an application for review can be made to the Supreme Court of
Justice by writ of certiorari.”07

The President of the United States has a significant role within the ‘military
justice’ system. Apart from having the ability to act as ‘convening authority’,
no death sentence involving a general or an admiral can be implemented
without his prior authorization. Sentences calling for the defendant to be dis-
charged from the services have to be authorized in advance by the
Department of Defence. The Uniform Code of Military Justice also gives
extensive powers to the President with regard to the issuing of regulations on
procedural matters and rules of evidence as well as those relating to proceed-
ings conducted against military judges for any offences they may commit in
the course of their work.”

Military Commissions

In parallel to the system of military justice established through the Uniform
Code of Military Justice, the President of the United States can, in time of
emergency or war, order ‘military commissions’ to be set up to try certain
offences. The composition and operation of such commissions, as well as the
rules of procedure and evidence, penalties and principles of substantive law to
be applied by them, are determined by the President or, as delegated by him,
the Secretary for Defence. Such military commissions vary in terms of char-
acteristics, composition, operation, ‘jurisdiction’, principles of substantive
law and rules of procedure according to the provisions of the presidential
order by which they are created.

Although such commissions are frequently called military courts, in reality
they are a kind of commission of the executive with judicial functions. Their
‘jurisdiction’ can extend to civilians. There are few precedents for the use of

706 Francisco Fernandez Segado, “La justicia militar en el Derecho comparado”, op. cit.,
p.60. [Spanish original, free translation.]

707 Article 67a of the Uniform Code of Military Justice.

708 Articles 6.a, 17, 18, 19 and 20 of the Uniform Code of Military Justice.
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military commissions in the recent history of the United States. One of the
most well-known cases is that of the commando group’%® which set out to
enter US territory from a German submarine in order to sabotage factories,
equipment and military installations in 1942. The incident took place at the
height of the Second World War and, in the midst of declaring war, President
Franklin D. Roosevelt set up a military commission to try the members of the
commando for war crimes, in particular, for not displaying the necessary
emblems to show that they were combatants. Those involved applied to the
Supreme Court for a writ of habeas corpus. The Court concluded that the per-
sons involved were unlawful combatants and that, therefore, it was appropri-
ate for them to be tried by a military commission.”!? During the Second
World War and later on, within the framework of the trials conducted against
commanders of Axis troops for war crimes and crimes against humanity, sev-
eral military commissions were set up in Germany and Asian countries. In the
Yamashita case, the Supreme Court dismissed the applications for habeas
corpus and review of the decisions handed down by a military commission
based in the Philippines and stated that the commission had not violated any
law, treaty or military order in asserting its competence and that its decisions
could not be reviewed on procedural grounds.”!!

It would appear that the existence of an emergency situation should not suf-
fice for such military commissions to be set up. For example, in the Milligan
case’12, the Supreme Court quashed an order issued by President Lincoln in
September 1883, followed by an order suspending habeas corpus, which
authorized alleged spies and collaborators to be tried by military commis-
sions. The Court considered that martial rule could not be established when
the ordinary courts were functioning in an adequate manner and their juris-
diction had not been obstructed. Four members of the Court took the view
that it was Congress which should decide whether the civilian courts should
be replaced by military courts, noting that such a prerogative should only
exist in wartime. The Supreme Court also held that the trial by a ‘military
commission’ of a civilian accused of disloyalty, an offence allegedly commit-
ted outside the theatre of military operations and in a place in which the ordi-
nary courts were functioning normally, was contrary to the 5% and 6th
amendments to the Constitution.”!3 Furthermore, the Court maintained that it
was for the courts to decide what territory could be deemed to constitute the
theatre of operations.”!# In its ruling on the replacement of ordinary courts by

709 The commando group consisted of 7 Germans and one US citizen.
710 317 U.S. 1, 29-30, 35 (1942)

711 327 U.S.1 (1946)

712 4 Wall 2.

713 4 Wall. 2 (1866)

714 Tbid., 127
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military courts in Hawaii in 1941, which was declared unconstitutional, the
Court concluded that martial law had not sought to authorize the replacement
of the ordinary courts by military courts.”1?

On 13 November 2001, as a result of the 11 September attacks and within the
framework of the Declaration of National Emergency by Reason of Certain
Terrorist Attacks, which had been proclaimed on 14 September, President
G.W. Bush approved an executive order allowing military commissions to be
set up to try those responsible for the attacks as well as others. Without going
into detail, since the subject goes beyond the remit of this study, it is worth
citing what Robert Kogod Goldman said in this connection: “The Military
Order issued by the President, as it stands, does not provide those basic pro-
cedural guarantees [namely, the right to an independent and impartial tri-
bunal, the presumption of innocence, the right to defence counsel, the right to
bring witnesses and to question the witnesses for the prosecution, the princi-
ple that criminal law cannot be applied retrospectively] and therefore does not

comply with minimum international standards”.”10

29. Uruguay

History

Until 1943, when the Military Criminal Code was introduced, military crimi-
nal jurisdiction was governed by a law dating from 15 January 1919. Prior to
that, the Military Code of 1884 had applied. During the 20" century, the
Eastern Republic of Uruguay had four successive constitutions: those of
1934, 1942, 1952 and 1967.

In the mid-1970’s, constitutional order began to break down and eventually a
de facto ‘military-civilian’ government was installed (1973-1985). On 15
April 1972, a ‘state of internal war’ was proclaimed and several laws were
passed to allow the temporary suspension of various constitutional guaran-
tees. On 10 July of the same year, the Law on State Security and Public Order
(Ley de Seguridad del Estado y el Orden Piiblico), otherwise known as the
‘National Security Law’ (‘Ley de Seguridad Nacional’), which replaced the
declaration of a ‘state of internal war’, came into force. The new law sus-
pended various rights for people accused of offences against state security
and gave the military courts the authority to try civilians charged with those
offences.

715 31 Stat. 141, 153
716 Robert Kogod Goldman, op. cit. [Spanish original, free translation.]
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In 1973, the state structures were reorganized and the National Security
Council (Consejo de Seguridad Nacional - COSENA) was established.”!”
That same year, several constitutional guarantees were suspended indefinitely
and authorization was given for people who were considered to be a threat to
state security and public order to be detained indefinitely and for people sus-
pected of being involved in ‘subversive activities’ to be kept in ‘preventive
custody’.”!8 A few days later, the parliament was dissolved and the Armed
Forces assumed de facto power, even though the President of the Republic
remained in place. From 1976 onwards, a series of “Institutional Laws”
(“Actos Institucionales”) changing the state structures and limiting or sus-
pending fundamental rights and liberties were passed.

In 1979, in an attempt to legitimize the break-up of the existing institutions
that had been started in 1976, the military government introduced a draft bill
calling for a Constituent Assembly to be convened to adopt a new Uruguayan
Constitution. Under the proposal, the Constitution was to be adopted by 25
generals and 26 civilians chosen by the Armed Forces. The Political Affairs
Committee of the Armed Forces drafted the Constitution and in June, the
‘Council of State’ (‘Consejo de Estado’), the body which had replaced the
Parliament and which was made up of 25 people appointed by the Armed
Forces, voted in favour of the draft bill. The bill was adopted in July by the
Council of the Nation (Consejo de la Nacion), a body made up of 27 senior
Armed Forces officers. Lastly, it was intended that the draft Constitution
should be adopted by referendum in November of the same year. The text
was published for the first time on 30 October. Despite the many laws pre-
venting different categories of people and political sectors from exercising
their right to vote, the majority of those who did vote rejected the document.
That Constitution was therefore never adopted. Nevetheless, it is worth men-
tioning the provisions it contained with regard to military courts because they
are a good illustration of how military justice was conceived at that time, not
only in Uruguay and the Southern Cone but also in most countries of Latin
America. For example, article 151 of the draft stated that “military jurisdic-
tion shall cover military offences, offences against the State and any offences
which are used as a means of action or are connected or linked in any way at
all with subversion or are related to war. Such offences shall fall to the juris-
diction of the military criminal courts even when the perpetrator is a civilian.

717 This new body, which had not been established in the Constitution, was made up of
the President of the Republic, the Ministers of the Interior, Foreign Affairs, National
Defence and Economy and Finance, the Director of the Office of Planning and the
Budget, and the Commanders-in-Chief of the Armed Forces. Their responsibilities
included security issues (Decree N° 163/973 of 23 February 1973).

718 Decree N° 393 of 1 June 1973.
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Ordinary offences committed in peacetime shall remain subject to the provi-
sions of law”.719

Under the de facto government, military jurisdiction was drastically expand-
ed. In 1972, the so-called ‘offences against the State’ (‘delitos de lesa
Nacion’) were incorporated into the Military Criminal Code.”?? The military
courts had jurisdiction over such offences even if the perpetrators were civil-
ians. Several offences contained in the ordinary Criminal Code were also
transferred to the jurisdiction of the military courts’?! and, in addition, any
civilians who committed ‘offences that affect the morale of the Army and
Navy’ (‘delitos que afectan la fuerza moral del Ejército y la Marina”), as
specified in article 58 of the Military Criminal Code, were to be tried by
them. The legal rights of the accused were drastically reduced or even sus-
pended.”?2 In 1975, the military courts were granted sole and retroactive
jurisdiction over all ‘offences against the State’ specified in the Military
Criminal Code.”? The legal right of the Supreme Court of Justice to visit
prisons was suspended. Lastly, in 1977, the Constitution was amended under
Institutional Law No. 8 of 1 July 1977 in order to abolish the organizational
autonomy of the judiciary and make all organs of ordinary and administrative
justice answerable to the executive. The ordinary justice system ceased to be
an independent authority.

In 1985, with the return to democratic institutions, the 1967 Constitution was
fully reinstated. In 1986 the ‘Expiry Law of the Punitive Powers of the State’
(‘Ley de Caducidad de la Pretension Punitiva del Estado’) was passed.”?* It
declared all criminal action for offences committed by members of the armed
forces and police prior to 1 March 1985, either for political reasons or in the
course of duty, to be lapsed, thereby ensuring that the gross violations of
human rights committed under the de facto government would go unpun-
ished. In 1988, the Supreme Court of Justice declared the law to be constitu-
tional and reaffirmed that it constituted an amnesty law.”%

719 Draft Constitution of 1979, article 151. [Spanish original, free translation.]

720 Law 14,068 of 10 July 1972. ‘Offences against the State’ encompassed several differ-
ent types of conduct, such as ‘attacking the Constitution’, ‘subversive association’
and ‘conspiring to usurp public authority’.

721 ‘Public incitement to commit an offence’, ‘defending conduct that is considered to be
an offence’ and ‘conspiring to commit an offence’.

722 Decrees N° 140/973 of 16 February 1973 and N° 231/973 of 31 March 1973.
[Spanish original, free translation.]

723 Law 14,493 of 29 December 1975 and Chapter VI bis of the Military Criminal Code.

724 Law N° 15,848 of 22 December 1986.

725 Judgment N° 184 by the Supreme Court of Justice dated 2 May 1988.
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The Current Situation

Military jurisdiction is regulated in the 1967 Uruguayan Constitution, 20 arti-
cle 253 of which states as follows: “Military jurisdiction is confined to mili-
tary offences and to situations in which there is a state of war. Ordinary
offences committed by members of the military in peacetime, wherever they
are committed, shall be subject to ordinary jurisdiction”.”2” In peacetime, on
the other hand, military offences come under the jurisdiction 