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- ! The ICJ conducted a mission to Nepal in November 2004 and again in March 2005. The report setting out the missions'
findings and recommendations, "Nepal: The Rule of Law Abandoned", is available at www.icj.org.
* Kantipur online, 18 October 2005 http://www.kantipuronline.com/kolnews.php?&nid=54823
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3 See "The Defence of Press Freedom and Freedom of Expression in Nepal — A Report by the International Press Freedom and

Freedom of Expression Mission to Nepal”, July 2005, compiled by International Media Support. The following organisations

participated: ARTICLE 19, Committee to Protect Journalists, International Media Support, International Press Institute, Press

Institute of India, Reporters sans Fronti¢res, South Asia Free Media Association, UNESCO, World Association of Community
- Radio Broadcasters, World Association of Newspapers, World Press Freedom Committee.

4+ The Government has relied on national security legislation — in particular the Terrorist and Disruptive Acts (Control and

Punishment) Ordinance (TADO) — adopted during previous states of emergency to restrict civil rights. The Offences Against

the State Act and the Public Security Act have also been used by the Government to silence critics. For example, between April

and August 2005, student leader Gagan Thapa was repeatedly remanded into custody and released because of his alleged

public criticism of the monarchy during a demonstration. See www.icj.org for related information.

5> The International Federation of Journalists has reported that between 2002 and 2004 four journalists or media workers are

suspected to have been killed by security forces in Nepal http://www.ifj.org/default.asp?Issue=KILL&Language=EN

¢ Kantipur online, 18 October 2005 http://www.kantipuronline.com/kolnews.php?&nid=54823
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" The International Federation of Journalists has reported that between 2002 and 2004 five journalists or media workers are
suspected to have been killed by the Maoists. http://www.ifj.org/default.asp?Issue=KILL&Language=EN
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8 As stated by the European Court of Human Rights in the case of Hashman and Harrup v United Kingdom (1999) 30 EHRR
241, para.256:" A norm cannot be regarded as a "law" unless it is formulated with sufficient precision to enable the citizen to
regulate his conduct. At the same time, whilst certainty in the law is highly desirable, it may bring in its train excessive rigidity
and the law must be able to keep pace with changing circumstances.

? See, for example: Handyside v. the United Kingdom, 24 Eur. Ct. HR (Ser. A) (1976). ; Sunday Times v. the United Kingdom,
(1979)2EHRR 245,271.

' European Convention on Human Rights (ECHR), E.T.S. No.5, entered into force 3 September 1953; American Convention on
Human Rights, O.A.S. Treaty Series No. 36, 1144 U.N.T.S 123, entered into force 18 July 1983; African Charter on Human and
Peoples' Rights, adopted 27 June 1981, OAU Doc. CAB/LEG/67/3 rev.5, 21 LL.M. 58 (1982) entered into force 21 October 1986.
" Most recently by the Human Rights Committee in Rafael Marques v. Republic of Angola, 18 April 2005, CCPR/C/83/D/1128/
2002. See also: Castells v. Spain, 14 EHRR 445 (1992) and Sunday Times v. United Kingdom, 26 April 1979, 2 EHRR 245, para. 62.
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12 See: http://www.Irwc.org/pub2.php?sid=58.
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1B After 2 August 2005, some of the FM stations chose to resume broadcasting the news, including Rainbow FM Pvt. Ltd., an
independent private commercial radio station. On 3 August 2005, the Government sent a letter to Rainbow FM, demanding an
explanation for why the station was broadcasting news in violation of the Government's directive and asking the station's
operators to provide reasons for why its license should not be terminated, as contemplated by Section 8 of the Broadcasting
Act. Rainbow FM filed a petition with the Supreme Court and on 10 August 2005 the Court issued an interim order instructing
the Government not to restrict the broadcasting of news by the petitioner.

1 See footnote 13, above.
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15 General Comment on Article 19 of the ICCPR, adopted by the Human Rights Committee at its 461st meeting on 27 July 1983,

UN Doc. A/38/40,109.
16 Resolution adopted at the 7" European Ministerial Conference on Mass Media Policy, 10-11 March 2005, MCM(2005)005.
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7 MolIC order 19 October 2005 “" As the Ordinance to Amend some Media related Acts, 2062 has amended section 5 of the
National Broadcasting Act, 2049 by replacing the term 'News Related Programme’ with the term 'Information Related Programme”,
and moreover defined Information related Programme as ' programmes to inform and to aware people information about
development and construction related subjects like health, education, population, environment, weather and road
transportation’, now all Frequency Modulation (FM) stations are informed through this notice not to broadcast any news
programmes. This notice is published to inform all concerned, that action in accordance to the National Broadcasting Act,
2049 would be taken against all broadcaster, broadcasting (news) against above mentioned law."

8 http:/fwww.ifex.org/en/content/view/full/70789/
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AT G SR T HAHHT TR 8% STANTHT AT ITHRVEH Heed e afg §ra 120 IR q
AT ATTHR T ARG D! GRT 9 T T FYAT ANIRBEE TAAT I T HRGeh,
fefarer, SraT sreram e a1 STHEEH SSHRTRIR TAYF USUR HIAWH BHIE T4 @A §aT AT
S T T |

ICJ &t fo=rean 8Ar T T6T 3 AR SAfaaiar A a7 &, FAET aU STURT THH
T fafiaar @E gfte THEE Ju e e | ARRIGT I TARUGARIATS SHT THAT B
JUTRIAT THRYT TN FTAFHEEDH! [AUAHT Jaebl AT 81 AT HRU FARVHAT AT HEH T I
FIY ST AT T 2L THRUMT SUANT TR FUHRV[HT FIREAT ST I 1 AR T | e
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HUHT Bl &Y 9T FIeawT | SIVTHT, AT YR ST TR HHEAN B 30 JLLATIT ° IHER TR
FET U0 NI TRET G | YR AR TARGEEATs QAT IR FHMARTE! o) HTSHB
i ey o Prfeeed e R IC] Pt

YHEET
AR TARUGAEEITE HITACIHAT H WEHT TR 8 |

THRA Fo AT T-AgTeATE AT THATAE §ESIUS, | PIAAT ANTHRE GAAATDT SHHT
TR I e B UT START T TR T AT ARMBIR T STiigd sTaeae
gRT 4R T A G U ¥ BRI MIAEE @A HeHae 596 gues |

9 By virtue of Section 18 of the Radio (Communications) License Rules 1992, ordinary radios and television sets are not
covered by the definition.

20 See note 3, above.

2 Article 10(2) of the European Convention on Human Rights specifically contemplates the licensing of broadcasters on this
basis.
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SR T I [ TG, | T WA G ARG TH a7 JERT T AP (s
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T GF ST e & A S HUH 8 | T g Jeiiad e (T seeesar atiaafmeen
AT JiTa TS T FIA FAIST Al Iooi® TReb! B 12 TR & TRTaw o THAA
HH A e, S ATHEATRE DA TS AT T el arastel el AR R Tebeepy i
&I Ioi@ TUH HTEAEET 7 G |

IC] =t et ST U T JaR 3 ARFReE e giiem T seneye e R
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? Article 13 of the Constitution permits the adoption of laws that will impose restrictions “on any act which may undermine the
sovereignty and integrity of the Kingdom of Nepal, or which may jeopardize the harmonious relations subsisting among the
peoples of various castes, tribes or communities; or on any act of sedition, defamation, contempt of court or incitement to an
offence; or on any act against which may be contrary to decent public behaviour or morality.”
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ST AT LA ABEoA Gl T WA TG I{reeb! ALHReP! HedibT THAUNGA AIHR ATHSA
g

AT TSTAAATS AT STATERHT ST Pau TRX ASTATTeE BT TILT TR AT & (T TR
FOATE Th GXHRBI AT HA FATEAT YA THT ¥ P U7 AAATANTF AN TR Afaafce
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AR AATHT TSI THTIAA ATCHATEENDT STHAT [ DT T | TR ATATARVTEATS NATET TR
TIHRA AR AT AN ATIRR THRIT SARRINGT ARTHAIEDT ERT R TTARDT AR AR
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FLATA AT TAHT THT ¥ AT A7 IREWT (N)(Q) I TR qAA BT IR HABT FAINT
FATHATIATE TICATET T Tvasl AIMTHT G | AfFETP! GRT 93 T ANMRE qT AAHAS SRIBR v
FraRIied ARTafRre! 8RT 9% o WresTes RIS T Afaewarr ger o e a=is S@ns+ ST
T Y& TR G T I AP FATHAI AT i RIErER T AfTarn gae qrea |
THATRT I ‘AT MRS IH 2o 988 T AT STHT TR TR T | el ravesr £
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2 The European Court of Human Rights decision in Castells v. Spain, Judgment of 23 April 1992, Series A no. 236, is one of
many judgments in which the Court reiterates the principle that public officials and governments should tolerate more, rather
than less criticism. Additionally, the U.S. Supreme Court decision in New York Times Co. v. Sullivan, 376 US 254 (1964), which
held that the right to free expression protects even false statements made about public officials — absent any actual malice —
has been cited with approval by courts around the world.

2 Sri Lanka, for example, repealed its criminal defamation law in June 2002, and Ghana repealed its law in 2001. Argentina, Peru,
Costa Rica and Paraguay also repealed their desecato laws within the last two years. The last time an action for criminal
defamation was brought in the UK was in the 1970s, and it was unsuccessful.

% Reported by the Committee to Protect Journalists, 25 August 2005. The cartoon was published in the papers Kantipur and
the Kathmandu Post.
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% Johannesburg Principles on National Security, Freedom of Expression and Access to Information, Principle 5.
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PR TR AATE SRSt ST R | 8197 STUR SEATRYTHT T e (731 &R 3R(R)) &l
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21 See for example European Court of Human Rights, Siirek v Tiirkey (No 2), Judgment of July 8, 1999, Application 2452 22 /94,
para.29; See also Johannesburg Principles, supra, Principle 2(b) "In particular a restriction sought to be justified on the
grounds of national security is not legitimate if its genuine purpose or demonstrable effect is to protect interests unrelated to
national security, including for example, to protect a government from embarrassment or exposure or wrongdoing (...)".
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I 99 YRR AigATH {~HT, m q Firead (Reporters Sans Frontiers) C} LI AT 491K
AT TIERT S TR fasraagee awegar faftrer fiem sy ¢ rsuept ool Hepraeears
I HSIEE <1, ARGAAT T AT T TR ATAWEears | Yei 1 Mee o
Sfiearay 120 HeAreraer | eum Sy TRt Tie R ST § e feuerer RrtifaRure smewHr 3]% e
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* Anumber of the mechanisms which would ensure the independence of the Press Council are lacking in the Act. For example,
the Council is required to obtain the Government's permission prior to accepting funds from foreign governments and
agencies (Section 13(3)) and the Government can prescribe how the Council's fund is to be operated (s5.13(4)).

229 September 2005, www.rsf.org.

¥ In February 2005, following the state of emergency but prior the promulgation of the Ordinance, the International Federation
of Journalists (IFJ) estimated that at least 600 journalists had already lost their jobs in Nepal as a result of the restrictions
imposed on the media and the general level of insecurity within the profession. Restricting access to advertising revenues
and increased powers granted to the Press Council will further weaken this already fragile sector. See: IFJ Report, “Coups,
Kings and Censorship”, released February 2005.
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' The lack of independence of regulatory and oversight bodies in Nepal has already been documented by the ICJ. See for
example, the ICI's open letter sent to King Gyanendra in June 2005, calling on the King to take steps to ensure the independence
of the National Human Rights Commission.

2 Compulsory Membership in an Association Prescribed by Law for the Practice of Journalism, Advisory Opinion OC-5/85,
13 November 1985, (Ser. A) No.5.

33 Ibid., para. 84.
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34 The General Rapporteur on the Media to the Council of Europe's Parliamentary Assembly noted the use of disproportionate
fines in a number of countries, with the effect of bringing the media “to the brink of extinction.” Parliamentary Assembly,
Council of Burope, Freedom of Expression in the Media in Europe, Doc. 9640 revised, 14 January 2003.

35 Commission on Human Rights Resolution 2002/48, para. 19 (c).
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*¢ Human Rights Committee in Rafael Marques v. Republic of Angola, 18 April 2005, CCPR/C/83/D/1128/2002, para 6.8

" Herrera Ulloa v. Costa Rica, 2 July 2004, Series C, No. 107, and Canese v. Paraguay, 31 August 2004, Series C, No. 111.

% See for example: Castells v. Spain, 24 April 1992, 14 EHRR 445, Lingens v. Austria, 8 July 1986, Application No. 9815/82.

* Sri Lanka, for example, repealed its criminal defamation law in June 2002, and Ghana repealed its law in 2001. Argentina, Peru,

Costa Rica and Paraguay also repealed their desecato laws within the last two years. The last time an action for criminal

defamation was brought in the UK was in the 1970s, and it was unsuccessful.
40 Kantipur Online Report, 20 October 2005.
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