
n}l·s cled'lvs/0f, 
n}l·s klxrfg

tyf cGt/f{li6«o 
dfgj clwsf/ sfg"g

cEof;stf{sf] lgb]{lzsf g+= $

h:tf];'s} ;f+:s[lts tyf wfld{s kl/j]z lsg gxf];\– ljZjdf hxf+ 

klg dflg;x?sf] jf:tljs jf cg'e"t ul/Psf n}lËs cled'lvs/0f 

jf n}lËs klxrfgsf] cfwf/df dfgj clwsf/sf] pn‹g x'g] 
u/]sf 5g\ . ;Dk"0f{ dfgj hflt ltgLx?sf] n}lËs cled'lvs/0f jf 

n}lËs klxrfg h];'s} lsg gxf];\— sfg"g ;dIf ;dfg JolQmx? 
x'g\ / ljgf e]befj dfgj JolQmdf cGt{lglxt ul/df cGtu{t 

k|fKt clwsf/ tyf :jtGqtfsf cltl/Qm, sfg"gsf] ;dfg 
;+/If0fsf xsbf/ x'G5g\ . Gofod"lt{ tyf sfg"g Joj;foLx?—

;a} JolQmx?sf] dfgj clwsf/sf] nflu ;+/Ifs Pj+ 
k|Tofe"ltstf{x? -guarantors_ ePsfn] ltgLx?n]  ljgf  
e]befj km/s n}lËs cled'lvs/0f jf n}lËs klxrfg ePsf 
JolQmx? Nfufot ;j}sf clwsf/ tyf :jtGqtfx?sf] ;+/If0f 
ug{ cfjZos e"ldsf v]Ng ;Sb5g\ .

cGt/f{li6«o sfg"gn] Gofokflnsf / sfg"gL If]qnfO{ n}lËs 
cled'lvs/0f tyf n}lËs klxrfgsf] cfwf/df c:jLs[t ul/Psf 
clwsf/x?sf] ;+/If0fsf] lglDt zlQmzfnL cf}hf/ k|bfg u/]sf] 
5 . of] lgb]{lzsfn] cGt/fli6«o sfg"g / To;sf dfkb08x? 
n}lËs cled'lvs/0f tyf n}lËs klxrfgsf] cfwf/df ul/Psf 
dfgj clwsf/ pn+3gsf kLl8tx?sf] ;+/If0fsf nflu — h:sf  
lglDt ltgLx? xsbf/ 5g\ — s;/L pkof]u ug{ ;lsG5 jf x'g' 
kb{5  eg]/ j0f{g u/]sf]5 . of] lgb]{lzsfn] ev{/} hf/L ul/Psf  
hhfsQf{ l;4fGt  s;/L nfu' ul/G5 eGg] laifodf klg j0f{g 
ub{5 / o;\df If]qLo cbfnt tyf Gofoflws/0fx?sf k|fylds 
b:tfj]hx?sf c+zx? ;d]t ;dfj]z ul/Psf 5g\ . 
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OG6/g]zgn sldzg ckm\ h'l/i6 -cfO{l;h]_ ljZje/ sfg"gsf] zf;g ;DaGwL 1fg 
/ cEof;  tyf dfgj clwsf/sf] sfg"gL ;+/If0fsf]  k|jw{g ug{sf] nflu ;dlk{t Pp6f 

u}x|–;/sf/L ;+:yf xf] . o;sf] d'Vofno :jLh/n}08sf] h]g]efdf cjl:yt 5Ù / o;sf w]/} 
/fli6«o zfvfx? tyf cfj4 sfg"gL ;+:yfx? 5g\ . o:n] ;+o'Qm /fi6«;+3Lo cfly{s tyf 
;fdflhs kl/ifb, o'g]:sf], o'/f]k]nL kl/ifb tyf clk|msL Pstf ;+u7g ;+3sf] k/fdz{bftfsf] 
?kdf ;d]t sfo{ ub{5 . cfO{l;h]n] cd]l/sL /fHox?sf] ;+u7gsf ljleGg lgsfox?df klg 
;xsfo{ut ;DaGw /fVb5 .  
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Switzerland
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;efklt
>LdtL Df]/L /f]ljGzg, cfo/Nof08

pk—;efkltx?
8f= /fhLj wjg, ef/t

sfo{sfl/0fL ;ldlt
k|f= ef]lhg \ lbldlqh]ljs,;lj{of
Gofod"lTf{ o'lg6L 8fpm, af]:jfgf
8f=u':tfjf]  Uofnf]g lu/fN8f],, sf]nlDjof
>L :6]nfg uf8]{, :jL8g
k|f=/f]j6{ uf]8Dofg, ;+o'Qm /fHo cd]l/sf

cfof]usf cGo ;b:ox?
>L d'xfGb cn—xzgL, l;l/of 
>L ulgd cNfgfh/, s'j]t 
>L /fhf clhh\ cb|';], dn]lzof 
Kf|f= cAb'nfxL cg— gOd, ;'8fg 
Gofod"lTf{ ;f]nf]dL jfn'ªuL af];f, o'ufG8f 
>L  cAb]Nnflhh\  a]Ghfsf]/, df]/Ssf]  
Gofod"lt{ Oofg\ ljGgL, Sofg8f 
k|f=cn]Shfg8/  a|f]:Tzn, :nf]eflsof
Gofod"lt{ cfy{/ rf:sfNzg\, blIf0f clk|msf
k|f= ;flG6Lcfuf] sf]z'{P/f, d]lS;sf]
k|f= n'O; 8:jfN8 j]s, :jLh/n}08 
Gofod"lt{ lx;fd PNf jftflj;L, ld;| 
k|f= kfpnf P:sf/fd]Oof, kf]r'{un 
Gofod"lt{ Olnhfj]y Oef6, ci6«]lnof
Kf|f=hf]r]g P=Kf|mfpljg, hd[gL 
>L /f]j]6 Uof/]G6g, lrnL 
Kf|f= h]gL O{= uf]N8:fld6, g]b/n}08 
;'>L cf:df hxflu/, kfls:tfg 
;'>L  OD/fgf hnfn, lkmhL 
Kf|f= 8]lj6  lqmHd/, Oh/fOn

Dffgfy{ ;b:ox?
=k|f= hh[ clj—;fj, ld;| 
Gofod"lt{ lk= Pg\= eujlt, ef/t 
8f= j'qf]; j'qf];—3fnL, ld;| 
>L ljlnod h]= a6n/, ;+o'Qm /fHo cd]l/sf  
Kf|f= cfG6f]lgof] Sof:;];l, O{6fnL 
Gofod"lt{ Dofl/of—hf];\ qm]l:kg\ , ;]g]ufn 
bftf] k/d s'df/f:jfdL , dn]lzof 
8f= 8fndf] P= 8] cfa\'| bnf/L, a|flhn  
k|f= cnkm|]8f] Or]j/L, lrnL 
>L b]zd08 km/gf08f] , >Lnªsf 
Nf8{ ljlnod u'8xf6{, ;+o'Qm clw/fHo  
Gofod"lt{ n]g6{  u|f]n, :jL8g 
k|f= x]g;—x]lG/r h]r]s, hd{gL 
>L n'O; hf]Og]6, k|mfG; 
Kf|f= lk= h]= hL= sK6]g\,  g]b/n}08
Gofod"lt{ ldr]n l8= lsjL{, Pl; l;Pdlh, ci6«]lnof  

Gofod"lTf{ hf]g 8fp8, ci6«]lnof

8f= k]8«f] lgSn]g\,  e]g]Ho'onf
Gofod"lTf{ ldz]n l/j]6, Sofg8f
>L /fhL ;f}/fgL, Kofn]i6fOg
k|f= n]Onf h/f]u'O{, cNh]l/of

k|f= sflhldoh{ Dffl/of nfgsf]h,  kf]Nof08
Gofod"lTf{ hf]z cfG6f]lgof] dfl6{g kf]lng, :k]g
>L sy'l/df ldgf]6L, s]Gof
Gofod"lTf{ ;~hL dgfh]Ë, af]:jfgf
;'>L sl/gf df]:sfn]Gsf], /l;of
Kf|f= Oo'lnof df]6f]s, ?dflgof
k|f= leltt\ d'Gtfef]g{, yfOn}08
k|f= dfGk|m]8 gf]jfs, ci6«]lnof
8f= hf]h{ P8jf8f]{ kfg qm|'h , p?Uj]
k|f= cfGb]|O{  l/R6/, /l;of
;/ lgh]n /f]8\nL, ;+o'Qm clw/fHo
>L Sn]; ;flGu|g, l:j8g
>L j]ln;fl/of] 8;\ ;fGtf]; h'lgo/,  a|flhn
Gofod"lt{ lkmlnk;\ 6]sl;o/, k|mfG;
Kf|f= 8]lgon y'/{/, :jLh/n}08 
Kf|f=o"=cf]hL pdf]h'l/s , gfO{h]l/of
Kf|f=len]gf; jbfknf;, lnyf]lgof
Kf|f= of]hf] of]sf]tf, hfkfg
Gofod"lt{ O{= /fpn hfkmkm/f]gL, ch]{lG6gf

k|f= sf]kmL  s'df08f], 3fgf
k|f= lhg\ k\mnfljg\ nnfOj, :jLh/n}08
Gofod"lt{  SNof/f Pn—x]/]Ss;\—b'j], Sofg8f
8f= ?8f]Nkm Dofs;]s, ci6]«lnof
Kf|f=8]lgon Pr= dRo{f08, k|mfG;
>L h\= cf/= 8Jn'= p;= dfjnf, 6fGhflgof
>L k|mfgsf];—h]ljo/ daf]ofd, Sofd/g
>L kmfln P;= gf/Ldg, ef/t
;/  >gfy  P;= /fdkmn , u'ofgf
>L j6«fG8 /fdr/0f , u'ofgf
8f= hfSjlg ?Oh—lud]g]h\ , :k]g 
k|f= lqlZrog 6d'rf6, hd{gL
>L ldr[n P= lqofGtf]kmfolnh\, ;fOk|z
k|f= y]pm efg\ af]j]g\, g]b/n}08
k|f= n'lh;\ jfON8j]/, :jLh/n}08 
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g]kfnL ;+:s/0f

n}l·s cled'lvs/0f, n}l·s klxrfg

tyf cGt/f{li6«o dfgj clwsf/ sfg"g

cEof;stf{sf] lgb]{lzsf g+= $
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n}l·s cled'lvs/0f, n}l·s klxrfg

tyf cGt/f{li6«o dfgj clwsf/ sfg"g

cEof;stf{sf] lgb]{lzsf g+= $

    



150 cEof;stf{sf] lgb]{lzsf g+= $

of] cEof; lgb]{lzsf Philip Dayle tyf David Brown sf] of]ubfgdf lj:tfl/t ul/Psf] xf] . 

Federico Andrew-Guzmán n] sfg"gL k'g/fjnf]sg ug'{ ePsf] xf], / Erin Brechtelsbauer 
sf] ;xof]udf Priyamvada Yarnell n] ;Dkfbg / ;dGjo ug'{ ePsf] xf] . o;sf] g]kfnL 
cg'jfb / ;Dkfbg t'nf /fd u'?Ë / xl/ k'mofnn] ug'[{ ePsf] xf] .



ªn}lËs cled'lvs/0f, n}lËs klxrfg tyf cGt/f{li6«o dfgj clwsf/ sfg"g

ljifo;"rL

kl/ro !

kl/R5]bx?
s= ;fdfGo 5nkmn ^

!= wfld{s tyf g}lts ;+jfbx? ^

@= æj}1flgsÆ ;+jfbx? !)

#= /fhg}lts tyf ljrf/wf/fTds ;+jfbx? !%

$= lje]b tyf lg/Gt/ ck/flws/0f !&

%= dfGotf tk{msf] cleofg !(

^= s]xL kl/efiffx? @#

v= cGt/f{li6«o tyf t'ngfTds ;fj{hlgs sfg"gdf cfwf/x?  @&

!= sfg"g ;dIf clje]b tyf ;dfgtf jLr ;DaGw @&

@= sfg"g ;dIf clje]bsf] l;4fGt tyf ;dfg x'g] 

clwsf/sf If]q tyf kx'Fr @*

#= sfg"g ;dIf clje]b tyf ;dfgtfsf] clwsf/ #)

$=  sfg"g ;dIf clje]b, ;dfgtf / n}lËs cled'lvs/0f

tyf n}lËs klxrfg #!

$=! ;+o'Qm /fi6;+3Lo dfgj clwsf/ ;lGw lgsfox? tyf dfgj 

clwsf/ ;DaGwL /fi6«;+3Lo ljz]if sfo{ljlwx? #$

$=@ dfgj clwsf/ ;DaGwL o"/f]k]nL cbfnt / clje]b #(

$=#  dfgj clwsf/ ;DaGwL cGt/–cd]l/sL k|0ffnL $!

$=$  o"/f]k]nL ;d'bfox?sf] Gofo cbfnt (court of justice) $@

$=% dfgj tyf hgclwsf/ ;DaGwL clk|msL cfof]u $$

%=  n}+lËs cled'lvs/0f tyf n}+lËs klxrfgsf] ;+/If0fsf] 

;Gbe{df lje]bsf/L k|efjsf] ;+efJo k|of]u $^

 ;f/f+z $(



r cEof;stf{sf] lgb]{lzsf g+= $

u= lghL hLjgsf] clwsf/ %!

!=   sfg"gL k|s[lt / If]q %!

@=  lghL hLjgsf] clwsf/ /Iffsf] lglDt /fHosf] bfloTj %#

#=  lghL hLjgsf] clwsf/ dfly :j]R5frf/L jf u}x|–sfg"gL 

jGb]h jf x:tIf]k %%

$=  n}lËs cled'lvs/0f tyf n}lËs klxrfg / uf]kgLotfsf] clwsf/ %^

$=!  t'ngfTds ;fj{hlgs sfg"g tyf uf]kgLotfsf] clwsf/ ^$

%=  n}lËs cled'lvs/0f tyf n}lËs klxrfgsf] If]qdf uf]kgLotfsf] 

clwsf/sf] pkef]udf x:tIf]k tyf jGb]h ^&

%=!  t'ngfTds ;fj{hlgs sfg"g tyf uf]kgLotfsf] clwsf/ dfly 

x:tIf]k Pj+ jGb]h ^(

 ;f/f+z &@

3= :jtGqtfsf] :j]R5frf/L ljd'lvs/0f &$ 

!= sfg"gL k|s[lt tyf If]q &$

@= :jtGqtfsf] :j]R5frf/L ljd'lvs/0fsf] kl/efiff &%

#= :jtGqtfsf] sfg"gL ljd'lvs/0fsf d'Vo cfwf/x? &*

#=! j}wtf &(

#=@ j}wflgs p2]Zo *)

$= n}lËs cled'lvs/0f tyf n}lËs klxrfgsf] cfwf/df 

:jtGqtfsf] ljd'lvs/0f *!

%= km/s– n}lËs (LGBT) JolQmx?sf] :jtGqtfsf] sfg"gL 

ljd'lvs/0f ;DaGwdf ePsf ljz]if ;/f]sf/x? *&

 ;f/f+z (!

ª= hLjgsf] clwsf/ (#

!= sfg"gL k|s[lt tyf If]q (#

@= hLjgsf] clwsf/sf] ;+/If0fsf nflu /fHosf] bfloTj ($



%n}lËs cled'lvs/0f, n}lËs klxrfg tyf cGt/f{li6«o dfgj clwsf/ sfg"g

#= hLjgsf] :j]R5frf/L hLjg x/0f tyf Hofg dfg]{ wDsL (^

#=! u}x|–Goflos xTof  (&

#=@ :j]R5frf/L xTof (*

#=# ;+lIfKt xTof tyf d[To'b08 (*

#=$ Hofg dfg]{ wDsL  !))

$= n}lËs cled'lvs/0f tyf n}lËs klxrfg / hLjgsf] clwsf/ !)!

 ;f/f+z !)$

r= oftgf tyf b'Jo{jxf/ !)^

!= oftgf tyf b'Jo{jxf/sf] lgif]wsf] k|s[lt tyf bfo/f !)^

@= oftgf tyf b'Jo{jxf/ !)*

@=! oftgf M kl/efiffsf bfo/f tyf lnË k|]l/t ck/fw !)*

@=@ q'm/, cdfgjLo jf ckdfghgs Aojxf/ jf ;hfo !!)

#= /fHosf] bfloTj !!!

$= n}lËs cled'lvs/0f tyf n}lËs klxrfgsf] cfwf/df oftgf 

tyf b'Jo{jxf/ !!%

$=! k"jf{u|x tyf lje]bjf6 pTkGg oftgf tyf b'Jo{jxf/ !!%

$=@ n}lËs cNk;+Vos pk/ …pkrf/Ú dfk{mt ul/g] oftgf 

tyf b'Jo{jxf/ !!^

 ;f/f+z !!*

5= cleJolQm, ;ef tyf ;+u7gsf] :jtGqtf ;DaGwL clwsf/  !@)

!= clwsf/sf] If]q tyf k|s[lt !@)

!=! cleJolQm :jtGqtf !@!

!=@ zflGtk"0f{ e]nf tyf ;+u7gsf] clwsf/ !@@

@= lgnDjg, l;df tyf jGb]h !@@

@=! cleJolQm :jtGqtf dfly l;df tyf jGb]h !@#



h cEof;stf{sf] lgb]{lzsf g+= $

@=@ ;ef tyf ;+u7gsf] :jtGqtf ;DaGwL clwsf/ dfly l;df 

tyf jGb]h !@$

#=  n}lËs cled'lvs/0f tyf n}lËs klxrfgdf cleJolQm :jtGqtf, 

zflGtk"0f{ e]nf tyf ;+u7gsf] k|of]u  !@&

 ;f/f+z  !#@

h= z/0f / z/0ffyL{  !#$ 

!=  sfg"gL k|s[lt tyf If]q !#$

@=  z/0ffyL{k|lt /fHosf] bfloTj  !#%

#=  n}lËs cled'lvs/0f tyf n}lËs klxrfgsf] cfwf/df x'g] z/0f 

tyf z/0ffyL{ !#&

#=! n}lËs cNk;+Vos nufotsf vf; ;fdflhs ;d"x  !#&

#=@ pTkL8g  !$!

#=@=! pTkL8gsf] If]q !$!

#=@=@ n}lËs cled'lvs/0f tyf n}lËs klxrfgsf] 

kl/k]Iodf pTkL8g !$!

 ;f/f+z  !$$



1n}lËs cled'lvs/0f, n}lËs klxrfg tyf cGt/fli6«o dfgj clwsf/ sfg"g

æg t /fli6«o sfg"gsf] cl:tTjn], g t k|yfx?sf]  ljBdfgtfn] 
g} k'?if–;dlnËL, dlxnf–;dlnËL, lålnËL Pj+ ljnf]d–lnËL  
(transgender) JolQmx? s] s:tf x'g\ jf b]lvG5g\ – 
;f]sf] sf/0fn] ef]Ug' k/]sf b'{Jojxf/, cfqmd0f, oftgf tyf 
xTofx?sf] cf}lrTo ;fljt ug{ ;lsb}g. n}lËs cled'lvs/0f 
tyf n}lËs klxrfgsf ;d:ofx?;+u hf]l8Psf snÍ, km/s–
n}lËs (LGBT) JolQmx? lj?¢ x'g] lx+;f lg/Gt/ ?kaf6 
hfx]/L gx'g], k|dfl0ft gx'g] / cGttf]uTjf bl08t gx'g] u/]sf] 
b]lvG5 . o; s'/fsf]  sd} dfqfdf ;fj{hlgs  rrf{ / axz 
x'g] tyf clwsf/sf] xgg\ dflgg] u/]sf] 5 . o; nHhf:kb 
df}gtfn] clwsf/sf] ;fj{ef}ldstfsf] df}lns l;¢fGt cGttM 
c:jLsf/ ul/Psf]  k|tLt x'G5 . Æ 

   — n'O;cjf]{/, k"j{ /fi6« ;+3Lo dfgj clwsf/ 
;DaGwL pRr cfo'Qm1

kl/ro               

h:tf];'s} ;f+:s[lts tyf wfld{s kl/j]z lsg gxf];\ – ljZjdf hxf+ klg dflg;x?sf] 
jf:tljs jf cg'e"t ul/Psf n}lËs cled'lvs/0f jf n}lËs klxrfgsf] cfwf/df :j]R5frf/L 
y'g5]s, oftgf tyf u}x|–Goflos xTof h:tf lgs[i6 sfo{ nufotsf dfgj clwsf/sf] 
pn‹g x'g] u/]sf 5g\ . w]/} b]zx?sf lje]bsf/L /fli6«o P]g tyf cEof;x? Pj+ sfg"gx?n] 
n}lËs cled'lvs/0f tyf n}lËs klxrfgsf] cleJolQmnfO{ ck/flws/0f u/]sf5g\ . o:tf 
s'/fn] ;dlnËL–k'?if -gay_, ;dlnËL–dlxnf -lesbian_, lålnËL -bisexual) Pj+ ljnf]d–lnËL
-transgender_ JolQmx? lj?¢ x'g] dfgj clwsf/ pn‹gnfO{ j}wtf k|bfg ug{lt/ nfu]sf] 
h:tf] efg kb{5 . of] cj:yf ljZjel/sf w]/} Goflos tyf sfg"g Joj;fosf nflu Pp6f 
;/f]sf/sf] ljifo ag]sf] 5 . sf]nlDaofsf] ;+j}wflgs cbfntn] u/]sf] plrt l6Kk0fL oxf+ 
;fGb{les b]lvG5 M 

æxfd|f] b]zdf dfq xf]Og cGo w]/} ;dfhx?df w]/} nfdf] ;do;Dd, ;dlnËLx? 
l;dfGts[ttfsf] lgd{d\ l:ylt  ef]u]sf tyf ;fdflhs Pj+ /fhg}lts alxis/0fdf 
k/]sf 5g\ — ;dlnËLsf n}lËs Jojxf/x?nfO{ laleGg sfg"gL k|fjwfgx?n] 
ck/flws/0f u/]sf] / ce}m ul//x]sf] dfq} xf]Og, o;sf cltl/Qm, b}lgs 
hLjgdf o:tf n}+lus k|fyldstf ePsf JolQmx?n] w]/} ;fdflhs cj;/x?af6 
alxis[t x'g''sf] ;fy} ;fdflhs snÍ klg ;xg' k/]sf]5 — Tolt dfq xf]Og, 
clwsf+z kl/l:yltdf oL ;d'bfox? lj?4 pGd'ng–cleofg g} ;+rfng ul/Psf 

1 dfgj clwsf/ ;DaGwL /fi6« ;+3Lo cfo'Qm >L n'O; cjf]{/åf/f LGBT -dlxnf ;dlnËL, k'?if ;dlnËL, 
lålnËL tyf ljnf]dlnËLx?sf]_ dfgj clwsf/ ;DaGwL cGt/f{li6«o ;Dd]ngdf k|:t't . Montreal, July 
26, 2006



2 cEof;stf{sf] lgb]{lzsf g+= $

5g\ . oL JolQmx?k|ltsf] cg'e"ltsf] sf/0faf6 ;dlnËLx?sf] of] b'/fj:yf k'li6 
ePsf]5 . lsgls ltgLx?n] ax';+Vos dflg;x? eGbf km/s n}lËs cled'lvs/0f 
b]vfpg] ePsfn] c;fdfGo, lj/fdL jf cg}lts 7flgPsf 5g\ . ax'njfb tyf 
:jfot\tfsf] klxrfg / dflg; jLrsf] a/fa/L ;Ddfg Pj+ hLjgsf] ljleGg 
If]qx?df cfwfl/t ;dsflng ;fj{hlgs sfg"gsf] cfjZos d"Nox?;+u 
;dn}lËstf lj?¢sf oL cg'e"ltx?  :ki6?kdf afe\mb5g\ .Æ2

w]/} b]zx?df n}lËstfsf] :j?k ;DaGwdf km/s n}lËs cled'lvs/0f jf n}lËs klxrfg 
ePsf dflg;x?sf] ;fdflhs jf g}lts ?kaf6 :jLsf/ ul/Psf] jf afWo kfl/Psf] lsg 
gxf];\ — ltgLx?sf] Pp6f hf]lvdk"0f{ ;fdflhs ;d"x aGb5 / pTkL8g, lje]b tyf uDeL/ 
dfgj clwsf/ pn‹gsf lg/Gt/ lzsf/ x'g] ub{5g\ . oL cj:yfx?sf] ;+jGwdf w]/} b]zsf 
cbfntx?n] ;d]t JofVof ul/;s]sf 5g\ . pbfx/0fsf] nflu, blIf0f clk|msfsf] ;+j}wflgs 
cbfntsf Gofod"lt{ PNjL ;fr\; n] ug'{‘ ePsf] l6Kk0fLnfO{ x]/f}+ M 

æk'?if–;dlnËLsf] ;DaGwdf O{ltxf; / cg'ejn] xfdLnfO{ oxL l;sfPsf] 5 ls 
of] ;+qf; ul/jL jf zlQmxLgtfaf6 geO{ cb[iotf -Invisibility_ af6 pTkGg 
ePsf] xf] . of] O{R5fsf] wJjf xf]Ù j}kl/Tosf] u'0f xf] / :j]lR5s zf/Ll/s rfxgf 
k|ltsf] nHhf xf]Ù dfof–k|]d?kL cleJolQmsf] lgif]w xf]Ù ;dfhsf] Pp6f k"0f{ 
g}lts gful/stfsf] c:jLsf/f]lQm xf]Ù lsgls tkfO{ h] xf] ToxL xf] — h;\n] 
Tof] Pp6f ;d"xsf] O{Hht Pj+ cfTd–k|lti7fdf cfFr  k'¥ofp+b5 . cNk;+Vos 
/x]sf, ljz]if hf]lvddf k/]sf oL k'?if–;dlnËL tyf dlxnf–;dlnËLx? — 
h;\sf n}lËs  Jojxf/ cf}krfl/s d"n dfGotf eGbf o; tYoaf6 leGg 
b]lvG5 . k'?if ;dlnËLx? ;d'bfosf] Pp6f leGg, t/ ;d'bfosf] To:tf] efu 
xf], h;\nfO{ ckdfg jf cy{k"0f{ ckx]ngf -condescension_ dfq} ul/Gg, clkt' 
å]if Pj+ 3[0ffkfqsf] ?kdf x]g]{ ul/G5 M oBlk ltgLx? ;fdfGotM ;d"xsf] ?kdf 
:ki6 eg] 5}gg\ – ;dfh / sfg"gåf/f cfk\mgf] cnu klxrfg ;lxt cb[io /xg 
jfWo 5g\ — n}lËstfn] pTkGg u/]sf ;Dk"0f{ lrGtfx? Aff]s]/ — c?n] eGbf leGg 
kl/0ffd lgsfNg], ljz]iftfo'Qm Pp6f ;d"xsf]?kdf / ltgLx? vf;u/L :kz{{åf/f 
g} ;g]{ ;?jf /f]usf] h:tf] ?kdf jf c?nfO{ zf]if0f ug{ pBt b]lvG5g\ . oL 
s'/fx? k/Dk/fut?kdf /x]sf /+uLg dflg;x? jf dlxnf h:tf ;d"xx?df nfu' 
x'b}gg\ — h;\sf k|To]s ;d"xn] lgZro g} cf–cfk\mgf] lsl;dsf—ljz]if 
k|sf/sf] bdg ;xg] u/]s} 5 . Æ3 

2 sf]nlDaofsf] ;+j}wflgs cbfnt, lg0f{o g+= C – 481/98,  9 Sept 1998, paras. 10, 11 and 12 -d"n 
:k]lgzdf, cgf}krfl/s cg'jfb_

3 blIf0f clk|msfsf] ;+j}wflgs cbfnt, lg0f{o ldlt 9th Oct 1998, Case : National Coalition of Gay  & 
Lesbian, Equaility and Another V. Minister of Justice and others, Case CCT11/98, paras. 127 and 128 



3n}lËs cled'lvs/0f, n}lËs klxrfg tyf cGt/fli6«o dfgj clwsf/ sfg"g

pk/f]Qm adf]lhdsf k/Dk/fut ts{x?— …j}1flgsÚ nufot wfld{s tyf g}lts b[li6sf]0fx? 
— lj1fgdf ePsf k|ultåf/f dfq} xf]Og, a? cGt/f{li6«o ljlwzf:q tyf ljZjel/sf ljleGg 
cbfntx?åf/f ;d]t r'gf}lt lbPsf jf c:jLsf/ ul/Psf 5g\ .4  

;Dk"0f{ dfgj hflt ltgLx?sf] n}lËs cled'lvs/0f jf n}lËs klxrfg h];'s} lsg gxf];\\ 
— sfg"g ;dIf ;dfg JolQmx? x'G5g\ / ljgf e]befj dfgj JolQmdf cGt{lglxt ;Ddfg 
cGtu{t k|fKt clwsf/ tyf :jtGqtfsf cltl/Qm, sfg"gsf] ;dfg ;+/If0fsf xsbf/ 
x'G5g\ . Gofod"lt{ tyf sfg"g Joj;foLx?n] ;a} JolQmx?sf] dfgj clwsf/sf] nflu 
;+/Ifs Pj+ k|Tofe"ltstf{x? -guarantors_ ePsfn] km/s n}lËs cled'lvs/0f jf n}lËs 
klxrfg ePsf JolQmx?sf] clwsf/ tyf :jtGqtfx?sf] ;+/If0f ug{ cfjZos e"ldsf v]Ng 
;Sb5g\ . j:t'tM xªsªsf] clGtd k'g/fj]bg cbfntn] Pp6f k}m;nf u¥of]— h;\cGt{ut 
;dn}lËstfnfO{ ck/flws/0f ug]{ sfg"gL k|fjwfgnfO{ Gofokflnsfn] c;+j}wflgs 3f]lift u/L 
lbof] h'g\ o; k|sf/ 5 M

Æcbfntsf] st{Ao eg]sf] sfg"g ;dIf ;dfgtfsf] ;+j}wflgs k|Tofe"ltsf] 
sfof{Gjog ug'{ xf] / lje]bsf/L sfg"g lj?4 ;+/If0fsf] ;'lglZrttf k|bfg ug'{ 
xf] . 5     

oBlk of] ;To xf] ls cGt/f{li6«o sfg"gn] n}lËs cled'lvs/0f tyf n}lËs klxrfgsf] d'2f 
ljut s]xL bzsb]lv pk]Iff ub}{ cfPsf5g\, tyflk tL d'2fx? pk/ dfgj clwsf/ cbfnt 
Pj+ lgsfox?n] rf;f] lnPsf 5g\  jf Wofg lbPsf 5g\ . n}lËs cled'lvs/0f tyf n}lËs 
klxrfgsf] cfwf/df dfgj clwsf/ pn‹gsf ljifox?  ;+o'Qm /fi6« ;+3Lo ;+lw–lgsfox? 
(UN treaty bodies) / dfgj clwsf/ ;DaGwL k"j{ cfof]u / o;sf pQ/flwsf/L lgsfo 
cGt{ut ljleGg txx? tyf /fi6« ;+3Lo dfgj clwsf/ kl/ifb cGt{ut ljz]if sfo{ljlwx? 
;d]tdf p7\g] u/]sf 5g\ . If]qLo cbfnt Pj+ lgsfox?n] km/s n}lËs cled'lvs/0f jf 
n}lËs klxrfg ePsf JolQmx?sf] clwsf/ ;+/If0f ug]{ tyf cGt/f{li6«o sfg"gdf cfwfl/t 
sfg"gL axzx?sf] ljsfz ug]{ ;Gbe{df lgs} dxTjk"0f{ of]ubfg u/]sf 5g\ . xfn;fn}sf 
aif{x?df, n}lËs cled'lvs/0f tyf n}lËs klxrfgsf ljifon] lgs} dxTj kfPsf 5g\ / 
ljZjJofkL Pj+ If]qLo b'a} u/L gofF sfg"gL b:tfj]h Pj+ sfg"gL dfkb08 cGtu{t ;dfj]z 
ul/Psf 5g\ . ;+o'Qm /fi6«;+3Lo Pj+ If]qLo ;d]t u/L cGt/–;/sf/L ;+u7gx?sf /fhg}lts 
lgsfox?n] n}lËs cled'lvs/0f tyf n}lËs klxrfgsf] cfwf/df ul/Psf dfgj clwsf/ 
pn‹gsf k|Zg p7fpb} k|:tfjx? kfl/t u/]sf 5g\ .

4 pbfx/0fsf] nflu x]g'{xf];\ M -k'm6gf]6 g+= # sf] d'2f_Ù / xªsªsf] ljz]if k|zf;lgs If]qsf] clGtd k'g/fj]bg 
cbfntsf] k}m;nfÙ 17th July 2007 Case : Secretary for Justice V. Yau Yuk Lung Zigo and Lee Kam 
Chuen; sf]nlDaofsf] ;+j}wflgs cbfnt -k'm6gf]6 g+= @ cg';f/_Ù / Os\j]8/sf] ;+j}wflgs 6«fOj'gnsf]  
lg0f{o g+= 111-97-TC; 27th . November 1997

5 pbfx/0fsf] nflu x]g'{xf];\ M -k'm6gf]6 g+= # sf] d'2f_Ù / xªsªsf] ljz]if k|zf;lgs If]qsf] clGtd k'g/fj]bg 
cbfntsf] k}m;nfÙ 17th July 2007 Case : Secretary for Justice V. Yau Yuk Lung Zigo and Lee Kam 
Chuen; sf]nlDaofsf] ;+j}wflgs cbfnt -k'm6gf]6 g+= @ cg';f/_Ù / Os\j]8/sf] ;+j}wflgs 6«fOj'gnsf]  
lg0f{o g+= 111-97-TC; 27th . November 1997



4 cEof;stf{sf] lgb]{lzsf g+= $

n}lËs cled'lvs/0f tyf n}lËs klxrfgn] sfg"g ;dIf clje]b, ;dfgtf Pj+ lghL hLjgsf] 
clwsf/ nufot cGt/f{li6«o dfgj clwsf/ sfg"gsf zf:qLo -classic_ ;jfnx? p7fPsf 
5g\ . oL n}lËs cled'lvs/0f tyf n}lËs klxrfgsf] k|Zg oL sfg"gL ;jfnx?df aGb]h eg] 
5}gg\ . jf:tjdf n}lËs cled'lvs/0f tyf n}lËs klxrfgsf] k|Zg ;Dk"0f{ dfgj clwsf/ tyf 
df}lns :jtGqtfsf] ;Gbe{df p7fpg g;lsg] ljifo xf]Og . s]xL vf; ;Gbe{df, cg'ejn] 
xfdLnfO{ atfPsf] 5 — km/s n}lËs cled'lvs/0f ePsf JolQmx?nfO{ ;j{JofkL Pj+ df}lns 
xs cGtu{t sfg"gn] JolQmsf] x}l;otdf k"0f{?kn] :jLsf/ u/]sf]  kfOPg . w]/} b]zx?df, 
tL JolQmx?n] w]/} jfwf–cj/f]wx? e]mNg' k¥of], n}lËs cled'lvs/0f tyf n}lËs klxrfgsf] 
sf/0faf6 ltgLx?n] sfd ug]{, ;fdflhs ;+/If0f k|fKt ug]{, lzIff tyf oyf]lrt cfjf; kfpg] 
clwsf/af6 j+l~rt x'g' k¥of] . oBlk ljut bzssf] cjlwdf n}lËs cled'lvs/0f tyf 
n}lËs klxrfgsf] k|Zgn]  ;j}sf] Wofg lvr]sf] 5, / cGt/f{li6«o dfgj clwsf/ sfg"g tyf 
ljlwzf:qx?af6 w]/} sfg"gL pQ/x? kfpg ;s]sf] 5 — s]xL s'/fx? eg] ljsl;t x'g] qmddf  
klg b]lvPsf 5g\ . 

cfO{l;h]n]  tL kLl8tx?sf] sfg"gL  ;+/If0fsf] clej[l4 ug]{ ub{5 , h;sf] dfgj clwsf/ 
jf:tljs jf cg'e"t n}+lus cled'lvs/0f tyf jf n}++lus klxrfgsf] sf/0faf6 pnª3g x'g] 
u/]sf 5gÙ / j[xQ/ b[li6sf]0faf6 ljleGg n}lËs cled'lvs/0f tyf n}lËs klxrfg ePsf 
JolQmx?sf] dfgj clwsf/sf] ;Dos klxrfg Pj+ ;+/If0f u/L cGt/f{li6«o sfg"gsf] ljsfz 
ug{ nfuLk/]sf]  b]lvG5 .  

klxnf] of]ubfg :j?k, O{G6/g]zgn sldzg ck\m h'l/i6-cfO{l;h]_n] OG6/g]zgn ;lj{;\ 
km/ Xo"dg /fO6;\ ;+u ldn]/ oL ljifox?sf] ;DaGwdf sfg"gL ljz]if1x?sf] Pp6f a}7ssf] 
cfof]hgf u¥of] . pQm a}7s gf]e]Da/,@))^df O{08f]g]l;ofsf] hhfstf{-Yogyakarta_ eGg] 
7fpFdf ;DkGg ul/of], h;df @! hgf cGt/f{li6«o?kdf dfgj clwsf/ ;+jGwL sfg"gL 
ljz]if1 Pj+ sfg"gljbx?sf] ;xeflutf lyof] — h;n] n}lËs cled'lvs/0f tyf n}lËs 
klxrfg ;DaGwdf cGt/f{li6«o dfgj clwsf/ sfg"gsf] sfof{Gjog ;DaGwL l;4fGtx? 
-h;nfO{ hhfstf{ l;4fGt elgG5_ kfl/t u¥of], / ltg} l;4fGtnfO{ kl5af6 dfr{ @))& 
df h]g]efdf cf}krfl/s ?kn] nf]sfk{0f ul/of] . pk/f]Qm l;4fGtx?nfO{ o; ljifo ;DaGwL 
cGt/f{li6«o dfgj clwsf/ sfg"gsf] cflwsfl/s JofVof dfGg ;lsG5, / h;\df clwsf/x?sf] 
pNn]v ul/g'sf] ;fy} /fHox?sf] bfloTj ;d]t ;dfj]z ul/Psf 5g\ .

hhfstf{ l;4fGt Hff/L ul/P kZrft, cfO{l;h]n] dfgj clwsf/ tyf n}lËs cled'lvs/0f 
Pj+ n}lËs klxrfg ;DaGwdf /fHosf] ljBdfg bfloTjsf] k|s[lt Pj+ If]q jf/] k'g{JofVof 
ug]{ p2]Zon] cWoogsf] Pp6f >[Înf rnfpg] / To;af6 Pp6f sfg"gL axz g} ;+rfng ug]{ 
lg0f{o u¥of] — tfls cGt/f{li6«o dfgj clwsf/ sfg"gn] pk/f]Qm cfwf/df x'g] u/]sf clwsf/ 
xgg\–b'?kof]u lj?4 ;+/If0f ug{ ;lsof];\ . log} s'/fnfO{ b[li6ut u/L, cfO{l;h] n] of] n}lËs 
cled'lvs/0f, n}lËs klxrfg tyf cGt/f{li6«o dfgj clwsf/ sfg"g ;DaGwL cEof;stf{sf] 
nflu lgb]{lzsf sf] th'{df u¥of] . of] lgb]{lzsf n] lglZrt dfgj clwsf/ tyf df}lns 



5n}lËs cled'lvs/0f, n}lËs klxrfg tyf cGt/fli6«o dfgj clwsf/ sfg"g

:jtGqtfsf] n}lËs cled'lvs/0f tyf n}lËs klxrfg ;DaGwL k|Zgx?sf] ;Daf]wg ub{5 . 
o;sf] d"n p2]Zo xf] — n}lËs cled'lvs/0f tyf n}lËs klxrfgsf] cfwf/df x'g] u/]sf 
lglZrt dfgj clwsf/sf] xgg\ jf b'?kof]u /f]Sg ljBdfg cGt/f{li6«o sfg"gL ?k/]vfnfO{ 
JofVof ug'{Ù / dfgj clwsf/ ;+/If0fsf] nflu ;+rflnt sfg"gL 5nkmn slQsf] ljslzt / 
lbuf] ug{ ;lsG5 ;f] jf/] :ki6 kfg'{ klg xf] . cGo clwsf/ tyf :jtGqtfx?— h:t} sfg"g 
;dIf JolQm ;dfg x'g kfpg], sfd ug{ kfpg], kl/jf/ a;fpg kfpg], ;fdflhs ;+/If0f 
k|fKt ug{ kfpg], lzIff kfpg] jf plrt cfjf; kfpg] clwsf/x? eg] o; lgb]{lzsf df 
;dfj]z ul/Psf 5}gg\ .

hhfstf{ l;4fGt åf/f k|]l/t x'b} of] lgb]{lzsfn] w]/} cGt/f{li6«o sfg"g tyf ljlwzf:q / 
s]xL t'ngfTds /fli6«o sfg"g Pj+ cEof; nufotsf ;fwg–>f]tx? jf/] Wofgfsif{0f 
u/]sf]5 . cGt/f{li6«o dfgj clwsf/ eGgfn]] ljlwzf:qsf lglDt d'Vo ;fwg–>f]tx?M ;+o'Qm 
/fi6« ;+3Lo dfgj clwsf/ ;lGw–lgsfox?, /fi6« ;+3Lo ljz]if sfo{ljlwx?, dfgj clwsf/ 
;DaGwL cGt/–cd]l/sL cbfnt, dfgj clwsf/ ;DaGwL cGt/–cd]l/sL cfof]u, dfgj 
clwsf/ ;DaGwL o"/f]kLo cbfnt, dfgj tyf hgclwsf/ ;DaGwL clk|msL cfof]u O{Toflb 
x'g\ . Pp6f ;fdfGo ;+/rgfsf] cjnDag ub}{ cGt/f{li6«o sfg"g tyf ljlwzf:q Pj+ ;+DalGwt 
ljifox?df t'ngfTds sfg"g nufotsf ljifox?df o;af6 k'g{ljrf/ x'g ;Qm5 .

k|:t't lgb]{lzsfn], ;j{k|yd P]ltxfl;s kl/k]Iodf n}lËs cled'lvs/0f tyf n}lËs klxrfg 
;DaGwL Jojxf/x?nfO{ k|:6\ofpb} ljifosf] kl/ro u/fPsf] 5Ù . kl/R5]b s / v n] n}lËs 
cled'lvs/0f tyf n}lËs klxrfgdf cfwfl/t dfgj clwsf/ ;DaGwL bfjLnfO{ cGt/f{li6«o 
Pj+ t'ngfTds ;fj{hlgs sfg"gsf] kl/k]Iodf cWoog ub{5 . vf;u/L, oL kl/R5]bx?n] 
of] bfjLsf] k'li6 ug]{ ;Gbe{df sfg"g ;dIf ;dfgtf Pj+ clje]bsf] axz s;/L pkof]u 
ul/G5g\ eg]/ vf]hljg ub{5g\ . kl/R5]b u n] lghL hLjgsf] clwsf/ dfly k|sfz kfb{5 . 
kl/R5]b 3 n] :jtGqtfsf] :j]R5frf/L ljd'lvs/0f jf/] pNn]v u/]sf] 5 . kl/R5]b ª df 
hLjgsf] clwsf/ ;+jf]wg ul/Psf] 5 . kl/R5]b r df oftgf tyf b'Jo{jxf/ jf/] 5nkmn 
ul/Psf] 5 . kl/R5]b 5 df cleJolQm :jtGqtf, tyf e]nf x'g kfpg] Pj+ ;+u7g ug{ kfpg] 
clwsf/x? jf/] k|sfz 0kfl/Psf] 5 . To:t}, kl/R5]b h n] z/0f  tyf  z/0ffyL{x?sf] dfGotf 
Pj+ clwsf/ jf/] k|sfz kf/]sf]]  5 . 



6 cEof;stf{sf] lgb]{lzsf g+= $

æn}lËs cled'lvs/0fsf] sf/0faf6 s;}nfO{ bl08t ug'{ xfdL 
dfly ul/g' h:t} xf]Ù s]xL u/]afkt bl08t ul/Pdf xfdL 
xfd|f] hflt, ju{ eg]/ s]xL ug{ ;Sb}gf}+ . [===] o; cl3 g} 
cNk;+Vosdf /xL pTkL8gdf k/]sfnfO{ 3[0ff ug'{, pTkL8g 
ug'{ d ljNs'n} c:jLsfo{ 7fGb5' .Æ 

—cfs{ljzk 8]zd08 6'6', gf]j]n k'/:sf/ 
ljh]tf tyf Pªnf]–cfs{ljzk 6

s= ;fdfGo 5nkmn

P]ltxfl;s?kn], km/s n}lËs cled'lvs/0f jf n}lËs klxrfg ePsf JolQmx?sf] n}lËstfsf] 
:j?k ;DaGwdf ;fdflhs ?kn] jf g}lts ?kn] dfGotf lbPsf] jf yf]kl/Psf] h];'s} xf];\— 
pTkL8g / lje]bdf k/]sf 5g\ . ;+jfbx?sf ljljwtf — wfld{s, g}lts, …j}1flgsÚ tyf 
…;f+:s[ltsÚ — h];'s} lsg gxf];\ —tL ;j} ;dn}lËstfsf] bdg k'li6 ug]{ tyf km/s n}lËs 
cled'lvs/0f jf n}lËs klxrfg ePsf JolQmx?sf] clwsf/ bdg ug{df pkof]u x'b} cfPsf] 
b]lvPsf 5g\ . tyflk, of] klg plQs} ;To xf] ls ;j} ;dfhx? tyf wfld{s k|0ffnLx? Jff 
g}lts d"Nox? ;dn}lËstf tyf ;dn}lËs rfxgf lj?4 5|}gg\ . 

!= wfld{s tyf g}lts ;+jfbx¿

;fdflhs d"No Pj+ ;bfrf/sf kl/sNkgfx? g}ltstfsf wfld{s l;4fGtx?df lg/Gt/ 
cfwfl/t x'g] u/]sf 5g\ . wfld{s tyf g}lts dfGotf cg'?k g} lnË / n}lËstf ;DaGwL 
b[li6sf]0f aGb5g\ / ;f]xLcg'?k sfg"g klg lgdf{0f x'G5g\ . To;sf/0f, cfZrfo{ dfGg' 
kb}{g ls n}lËs cled'lvs/0f tyf n}lËs klxrfg ;fdflhs b[li6sf]0f;+u l;w} hf]l8Psf 
x'G5g\ — h;\n] oL ljZjf;x?sf] k|ltljDjg ub{5 / sfg"g klg ;f]xLcg'?k aGg] ub{5 . ;j} 
O{:nflds wfld{s ;+k|bfox? jLrdf7 ;dn}lËs rfxgfsf] ;DaGwdf ljleGg sfnv08, :yfg 
tyf zfvf—k|zfvfx?df bdg / ;dg b'j} x'+b} cfPsf] b]lvG5 .

ox'bL sfg"gn] uef{wfg gx'g] (non-procreative) n}lËs cEof;x?nfO{ k|f/Ded} eT;{gf u¥of], 
lsgls O{Zj/sf] cfb]z -mandate_ cg';f/ cfbd\ / O{e eP/ of] k[YjLnfO{ cfjfb ug'{kg]{ 
lyof] .8 To;df kljqtf ;DaGwL s8f efj ljBdfg lyof] . To;}n], kljqtf ;DaGwL sfg"gsf] 
pn‹g ug]{ ;dn}lËs cEof;nfO{ l;w} d[To'b089 lbOGYof] . cGo ;dsfnL0g ;+:s[ltx?n] 
k'?ifd]x-sodomy_nfO{ 3[0ff u/]g, / o;nfO{ …k};fÚ sf] nflu jf leGg lsl;daf6 — ;+:sf/ 

6 World Social Forum, 19th March 2007, Nairobi, Kenya
7 of] Pp6f zAbfjnL xf], h;n] ca|flxd\, vf;u/L ox'bL, lqm|lZrog tyf O:nfd\ -d'lZnd_ wd{x?;+u 

P]ltxfl;s–wfld{s ;DaGw hf]8g k|of]u ul/G5 . x]g'{xf];\ M http/lisar.lss.wise.edu/welcome/abrahamic.
html 

8 The Bible, Cenesis 1:28.
9 The Bible, Leviticus 18:22, 20:13 .
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jf pT;jsf] ?kdf jf o'jfnfO{ lzIff lbg] cEof;sf] ?kdf ljBdfg /xg k'Uof] .10 t/, of] 
lqmlZrog wd{sf] cEo'bo ;+u;+u} kl/jlt{t eof] . lqmlZrogx?n] k'?ifd]xnfO{ k|ltjlGwt 
u/] . rf}yf] ztflAbdf /f]dg ;fd|fHosf] lqmlZrog wd{ /fHo wd{ ePkl5, /fHosf] sfg"gn] 
o:tf] ljrf/sf] k|fb'{efj u¥of] . lqmlZrog wd{zf:qsf] lglDt hGd lbg] afx]ssf n}lËs 
cEof; k"0f{tM wd{lj/f]wL dflgof] . Sofyf]lns rr{ n] k'?if–k'?if tyf :qL–:qL jLrsf] 
;dn}lËs cEof;nfO{ æk|s[lt lj?4sf] ck/fwÆ-crimen contra naturam and crimen 
nefandum_11 dfGof] . o; k|ltaGwsf] k|of]u wd{df ljZjf; gug]{ -paganism_ lj?4 pkof]u 
ul/of]Ù / o;/L Pp6f ;fdflhs Joj:yf tyf ;bfrf/sf] k|0ffnL -model_ sfod x'g uof] . 

P]ltxfl;s ?kaf6 b[li6uf]r/ ubf{ O{Znfd wd{ ;dn}lËs rfxgftk{m ;j}eGbf ;lxi0f' /x]sf] 
kfOG5 . ;dlnËL cfsif{0f jf/] ox'bL tyf lqmlZrog dtsf] ljkl/t — h;\n] ;dn}lËstfnfO{ 
æk|s[lt lj?4Æ lrq0f u¥of]Ù t/ d'lZnd k/Dk/fn] :jefljs rfxgf k|ltsf] ;dk{0fsf] ?kdf 
x]¥of] .12 OZnfd wd{sf] k'?ifd]x-sodomy_ k|ltsf] b[li6sf]0f kl/0ffdtM g /fd|f] 5, g g/fd|f] 
g} . …xflbyÚ -Ps d'lZnd u|Gy_sf cg';f/, dxDdb sf HjfO{ / pgsf d"Vo ;xfosn] æw]/} 
dflg;n] u/]sf sfo{Æ13 jfkt eg]/ To:tf dflg;x?nfO{ kmfF;L lbP . csf{lt/ 7Ls pN6f], 
s'/fg n] eg]sf] 5 — :ju{df d'lZnd ;lxbx? æ5l/Psf df]ltbfgfÆ14 h:tf s]6fx?åf/f 
3]l/P/ dl:tsf;fy a;]sf x'G5g\ . 

xflbyn] of] klg eg]sf] 5 — dxDDb d'vfg–gfy'g\ -n}lËs ljljwtf ePsf dflg;x? — 
dgf]/~hg u/fpg]x?_ k|lt lgs} ;lxi0f' lyPÙ s]xL aGb]hsf ;fy dSsf–dlbgfdf klg k:g 
kfpg]— d'lZnd wd{ dfg'~h]n s'g} pTkL8g ef]Ug' gkg]{ u/L ;hfoaf6 5'6 ul/Psf]  klg 
lyof] .15 To;sf/0f, d'lZndn] ;dn}lËs cEof;nfO{ s'sd{sf] ?kdf x]y]{ / To:tf JolQmx?nfO{ 
eGbf klg k'?ifd]xsf] cEof;nfO{ cgfb/ ug]{ ub{Yof] .16 O{ltxf;sf] nfdf] sfnv08df, w]/} 
d'lZnd /fi6«x?n] ;dsfnLg ljZjdf s'g} lglZrt k|sf/sf] ;dn}lËs rfxgfsf] ljifodf 
;lxi0f'tf / ;bfrf/sf] nuftf/ ;dfg gLlt cjnDjg ul//x]sf] kfOG5 . ckmuflg:tfgdf eg] 
ljjfbf:kb b[i6fGt b]Vg ;lsG5 — hxf+ lhldbf/x?n] …jfrÚ -gfRg] s]6fx?_ /fVg] k|yf ce}m 
5, hj ls l5d]sL O/fgdf k'?ifd]xsf] cf/f]k nfu]sfnfO{ d[To'b08 lbg] rng 5 .17  

10 lbid. 
11 See inter alia, Jacques Chiffoleau, « Contra naturam. Pour une approche casuistique et procédurale 

de la nature médiévale », in Micrologus, IV, 1996, pp.-312; Mark Jordan, The Invention of Sodomy 
in Christian Theology, University of Chicago Press, Chicago, 1997; and Carla Casagrande and 
Silvana Vecchio, «Péché» in Javques Le GOFF and Jean-Claude SCHMITT, Le dictionnaire 
raisonné de I'Occident medieval, Paris, Fayard, 1999,pp.877-878.

12 Michael Goodich, The Unmentionable Vice : Homosexuality in Later Medieval Period, Ross-
Erikson Publishers, 1979,p.111.

13 Mishkat, vol. 1, p.765, Prescribed Punishment.
14 Sura 76 : 19.
15 Sunan Abu-Dawud, Book 41:General Bahavior (Kitab Al-Adab).
16 Naphy, op. cit., p. 160.  
17 Reuters  æckmufg s]6f gt{sx?sf] k"j{o'4 ;/bf/x?åf/f n}lËs lx+;f ul/of],Æ gf]e]Da/ !*, @))&Ù 

Human Right Watch M æO/fg M ;dn}lËs Aojxf/ u/] jfkt yk b'O{ hgfsf] d[To'b08,Æ gf]e]Da/ @@, 
@))%=  
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;f]xL ;dodf hj d'lZndx?sf] cfudg dWok"j{df eof], ;dn}lËs JolQmx? k|ltsf] lqmlZrog 
pTkL8g ;dfKt eof] / e"dWo;fu/Lo If]qsf lqmlZrog o"/f]k klg Pp6f ;lxi0f'tfsf] o'udf 
k|j]z u¥of] . le;Luf]ynfO{ 5f]8]/ — h;\sf] /fhwfgL d'lZnd …sflnk]m6Ú -d'lZnd kb\jL–… 
sflnk]m6Úåf/f zfl;t If]q_åf/f cGttf]uTjf ljho ul/Psf] lyof]— /f]dg ;fd|fHo eGbf 
aflx/sf s'g} klg lqmlZrog /fHon] k'?ifd]x -sodomy_ nfO{ ck/flws/0f u¥of] .18 !)cf}+ 
ztflAbsf] k|f/Dedf lqmlZrogrr{ sf n]vsx?n] k'?ifd]x ;DaGwL gljg ;hfosf] cfJxfg 
u/]Ù t/ oL cfJxfgx?nfO{ ;fdfGotM a]jf:tf ul/of]–;'lgPg .19 rr{ sfg"gn] j}olQs b08 
-penance_ lbg] tk{m s]lGb|t u¥of] — Æcz'l4sf] kfkÆ u/] jfkt  eg]/ pkjf; a:g] Pj+ 
k|folZrt u/fpg] h:tf ;hfo t]flsof], hj ls gful/s sfg"g eg] o; ljifodf k|fozM 
df}g g} /x\of] .20

!@cf} ztflAbdf dfq} rr{ pTkL8gtk{m kmls{of] . k|f/Dedf ;g\ !!@) df g]An;\sf wd{o'4 
kl/ifb\ ;+u} / nuQ} ;g\ !!#(sf] d"nwf/ Nof6]/g\ kl/ifb tyf Sofyf]lns rr{ n] k'?ifd]xnfO{ 
gfl:tstf -heresy_ ;/x dfGof] /  s] ;'lglZrt u¥of] eg] k|hgg\sf] lglDt n}lËs cEof; 
æ:jefljs qmdÆ -natural order_ xf] / o;sf] lj?4df hfg' eg]sf] rf+lx k|s[lt lj?4sf] 
ljb|f]x -contra naturam_ xf] .21 lqmlZrog wd{sf] lj/f]wL ;Dk|bfosf ;b:o …s]y/x?Ú nfO{ !@
cf} ztflAbsf] clGtd\lt/ wd{of]4fx?åf/f bdg ul/of] / !#cf} ztflAbsf] k|f/Dedf cfO{k'Ubf 
klg k|hgg\ gu/fpg] n}lËs cEof; ug]{x? dfly lg/Gt/ snÍ nflu/x\of] . ;fy;fy}—
o:tf] nfUbYof] ls gfl:tstfsf] dt eg] ts{k"0f{ ?kn] csf]{ JolQmdf  klg ;b}{ uof]] . 
a'Nu]l/ofsf] s|]y/–gfl:tssf] pTklt k|]mGr efiffsf] …jpu|];Ú pRrf/0f x'bfx'b} ck|e+z eO{ 
æju/LÆ -buggery_22 eGg] zAb sf] pTklt eof], h;\sf] cy{ x'G5 — k'?ifd]xL . Psf;dodf 
k'?ifd]x -sodomy_nfO{ rr{ sfg"gdf wd{ lj/f]wL sfo{ dflgof]Ù / o"/f]k]nL gful/s sfg"g 
lgdf{tfx?n] o;nfO{ ck/flws/0f u/]] . kmntM !#cf} ztflAb;Dd ;Dk"0f{ o'/f]k el/ 
k'?ifd]xnfO{ 7"nf] ck/fw dflgof] . Ps ;x>flAb eGbf a9L ;do;Dd, o:t} dt 
/lx/x\of] — k|f]6]:6]G6\ ;'wf/jfb x'b} / o"/f]k]nL ;fd|fHojfbsf] cfudg;+u} / o'/f]ksf ;d'Gb|kf/sf 
pklgj]zx?df klg of] dt plQs} k}mln/x\of] .23 

Psn wfld{s dt /x]sf] If]qeGbf aflx/, ;dn}lËs rfxgfk|lt wfld{s lzIff ;fdfGotM sd 
bdgsf/L /x\of] . To:t}, æwfld{sÆ tyf æwd{lg/k]IfÆ jLr klg sd} ljefhg b]lvof] — 
ltgLx?sf ;+:yf Pj+ k|yfx?df b'j}sf tTjx? ;lDdlnt ePsf] kfOof] . pbfx/0fsf] nflu, 
;dn}lËstfsf] ljifodf a'4 wd{df vf; s]xL 5}g — lsgls a'4sf pkb]zx?n] ;dn}lËs 
rfxgf tyf k|hgg\hGo n}lËs cEof; jf/] ljns'n} df}gtf ;fw]sf] 5 . >Ln+sf, yfONof08, 
jdf{, sDaf]l8of tyf nfj;\sf clwsf+z dflg;x?n] dfGb} cfPsf a'4sf] y]/jfb k/Dk/f 
cg';f/, k/:k/df n}lËs cEof;df nfu]sf leIf'x? -monks_nfO{ ul/g] ;hfo ;j{;fwf/0f 

18 Goodich, op.cit., p. 73-4; Percy, op.cit., p. 688.  
19 Percy, op.cit., p. 686; “Decretals”, Encyclopedia Britannica, 1911.  
20 Goodich, op.cit., p. 25.
21 Naphy, op.cit., p. 89.
22 lbid. p. 77. 
23 Goodich, at.87.  
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dlxnf;+u ul/g] n}lËs cEof;-s/0fL_nfO{ eGbf lgZro g} sd u/]sf] kfOG5 M ;dn}lËs 
lqmofsnfknfO{ ljkl/t lnËL;+u ul/g] n}lËs cEof; eGbf sd\ uDeL/ dflgPsf] 5 — of] 
Pp6f k|i6, t/ lj/n} x'g] — ljlzi6 k|sf/sf] pbfx/0f xf] .24 To:t}, rLgsf sGk\mo'lzo;jfbL  
;+/rgf ;+jGwL pkb]zx?df klg ;dn}lËs rfxgfnfO{ 3[0ff u/]sf] kfOb}g . xfg\ j+z -@)^ 
lj=l;= b]lv ;g\ @@) ;Dd_sf b'O{j6f k|lz4 syfx?n] n}lËs rfxgfn] el/Psf] ;+/rgfut 
jkmfbf/Lsf] jGwgnfO{ b]vfPsf] 5 . Pp6f syfdf elgPsf] 5 — cf]Osf 8\o's lnËsf t?0f 
;xof]uL ldhL lhofn]  Pp6f gf:kflt 6f]Sof] / u'lnof] ePsfn] vfO{ l;Wofpg 8\o'snfO{ 
lbof] . km]l/ csf]{ syf, ;d|f6 PO{sf k'?if—/v}n 8ªhLog ;d|f6sf] jfx'nf-sleeve_df lgbfof] 
/ ;d|f6 lx8\g] a]nfdf p;sf] k|]dLnfO{ lapemfpg'sf] ;§f nj]bfg} sf6L ldNsfO{ lbof] . 
To;}n], ;dsfnLg lrlgof efiffdf ;dn}lËstfnfO{ bzf{pg æjfx'nf sf6\g'Æ cyjf ægf:kflt 
af+8L vfg'Æ eGg] h:tf d'xfj/fsf] ce}m k|of]u x'+b} cfPsf 5g\ .25

Vff; u/L !#cf}+ ztflAbdf d'lZnd cfudg eGbf cufl8;Dd ef/tLo u|Gy–zf:q Pj+ 
wfld{s ;+lxtfx?n] klg ;dn}lËs lqmofsnfksf] s7f]/ lgGbf u/]sf 5}gg\ . cy{zf:q h:tf 
b:tfj]h— h'g\ sl/a #)) lj=l;= lt/ ;fd|fHosf ;Nnfxfsf/ sf}l6No n] n]v]sf lyP— 
k|hgg\ gu/fpg] n}lËs cEof; u/]afkt ;fgf] hl/jfgf— h:tf] g'xfpg] kj{ cfof]lht u/]/ 
rf]lvg] Joj:yf u/L g/d zAbdf eT;{gf u/]sf] kfOG5 .26 dg':d[lt sfg"g ;+lxtf — h'g @)) 
lj=l;= b]lv ;g\ @)) O{=;= jLrdf n]lvPsf lyP — cg';f/, hfltRo"t jf :qLsf] ;ltTj x/0f 
u/]df dfq ;dlnËL cEof;nfO{ eT;{gf ul/GYof] .27

oxfg]/,  s] pNn]Vo 5  eg] dfgjzf:qLo ;flxTo ;dlnËL cEof;sf] a0f{gn] el/k"0f{ 
5 – o; jf/] ljZj el/sf ;+:s[lt kl/k"0f{ 5 – oL To:tf cEof; x'g\ h;n] cg'/fu 
hufp+5 / ltgLx?sf] wd{ jf k/Dk/fsf] Pp6f cleGg lx:;f ag]/ /x]sf] 5 , cyjf, h;\n] 
æt];|f] lnËÆnfO{ klxrfg u/]sf] 5, h'g Pp6f cgf}7f] cfWoflTds jf tflGqs -shamanistic_ 
zlQm;+u lg/Gt/ ?kaf6 hf]l8P/ /x]sf] kfO{G5 .28

n}lËs cled'lvs/0f tyf n}lËs klxrfg lj?4 ePsf wfld{s dfGotfx? ;DaGwdf blIf0f 
clk|msfsf pRr cbfntn] eg]sf s'/fnfO{ oxf+ pNn]v ug'{ ;fGble{s b]lvG5 M 

æce}m klg, wfld{s ljZjf;sf] Pp6f ;f/e"t dfGotf 5 h;\n] of] dfGb5 ls 
n}lËs ;xjf;sf] p2]Zo eg]sf] k|hgg\ ug'{ xf] / ;f]xL sf/0faf6 dfq ue{lg/f]w 
x6fOPsf] xf] . csf{lt/, Tolts} alnof] wfld{s ljZjf; klg 5, h;\nfO{ of] ljrf/n] 

24 Percy, op.cit. p. 169; Peter Jackson, “Performative Genders, Perverse Desires: A Bio-History of 
Thailand's Same-sex and Transgender Cultures”, in Intersection : Gender, History and Culture in 
the Asian Context, No. 9, August 2003, p. 54.

25 Percy, op.cit. p. 216-217; Chou Wah-Shan. "Homosexuality and the Cultural Politicsof Tongzhi 
in Chinese Societies", in The Journal of Homosexuality, Harringtion Park Press, Vol. 40, No.3/4, 
2001, p. 29.

26 cy{zfZq  4.13.236.
27 Dfg':d[lt 8 : 369, 11 : 68 and 11 : 175.
28 See for Example, Percy, op. cit., p. 64.
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cj y]Ug ;Sb}g . ue{lg/f]w k|ltsf] ;fdflhs b[li6sf]0f / ljjfx h'g\ hfgLhfgL 
aRrf/lxt x'G5g\—tL jf/]sf dfGotfx? Kfl/jlt{t x'b}5g\ . oL kl/jlt{t b[li6sf]0fx?n] 
cjZod\efjL ?kn] ;dn}lËstf k|ltsf] b[li6sf]0fdf klg kl/jt{g Nofpg] 5 .Æ 29               

@= æj}1flgsÆ ;+jfbx?

æj}1flgsÆ pkfud\sf] ;xf/f lnP/  klg n}lËs cled'lvs/0f tyf n}lËs klxrfg ;DaGwL 
bdg ul/Psf] kfOG5 . P]ltxfl;s ?kn] / vf; u/L !(cf} ztflAb tyf k|yd\ cfwf @)cf} 
ztflAbsf] cjlwdf ePsf j}1flgs 5nkmnn] dfly pNn]v ul/P adf]lhdsf wfld{s Pj+ 
g}lts d"No–dfGotf k|lt Pp6f t/n ;DaGw :yflkt x'g k'Uof] — kl/0ffd:j?k, ;fdfGotfsf]
-normalcy_ l:ylt vNalng uO{ ljs[lt Pj+ ;fdflhs r'gf}lt aGg k'Uof]]] / km/s n}lËs 
cled'lvs/0f tyf n}lËs klxrfg ePsf JolQmx? pk/ bdg x'g uof]] .

æj}1flgsÆ 5nkmndf cfPsf n}lËs cled'lvs/0f tyf n}lËs klxrfg ;DaGwL wf/0ff 
cf}iflw lj1fgsf] If]qdf klg k|j]z u¥of] . cf}iflw lj1fg tyf k|fs[lts O{ltxf;x?n] 
k"j{–cfw'lgs o'ub]lv g} of] ljifo dfly ljrf/ u¥of] . t];|f] ztflAb lj=l;=sf k|lz4 ef/tLo 
lrlsT;s -physician_ rf0fSo — h;\n] ef/tLo cf}iflw …cfo'{j]bÚ k|0ffnLsf] ;+lxtf0s/0f 
ug{ ;xof]u u¥of] — pgn] cfk\mgf] b:tfj]h rf0fSo ;+lxtfdf To:tf lnËnfO{ æc;fdfGoÆ 
eg]/ atfPÙ Hf;\df k'?if tyf dlxnf ;dn}lËstf ;lxt cGt/–n}lËs cj:yf Pj+ afemf]kg 
-sterility_ sf ljleGg :j?kx? ;dfj]z lyP .30 ;f]xL ;dosf blIf0f Plzofsf af}4dfuL{ 
n]vsx?n] klg slxn]sfxL k'?if gk+'zstf -impotence_ sf ljleGg :j?kx?sf] jlu{s/0f ub}{ 
;dn}lËstfsf] rfxgf jf/] a0f{g u/]sf 5g\ .31 c/j If]qdf k|flrg d';ndfg lrlsT;sx?n] 
klg ;dn}lËs rfxgfnfO{ /f]usf] :j?k, jf JolQmsf] j}slNks s'sd{sf] :j?k jf hGdl;4 
l:ylt, jf hGdbfsf] s'08nL -horoscope_ sf] sd{ dfg] .32 k'?ifdf lu|s bfz{lgs c/:t' n] 
k'?ifdf x'g] ;dn}lËs rfxgfnfO{ lduL{/f]u -epilepsy_ tyf dfgj z/L/ leqsf] jLo{ -semen_ 
sf] cJojl:yt k|jfx egL j0f{g u/]Ù t/ kl5af6 lqmlZrog cf}iflwlj1x?n] ;fdfGotM 
;dn}lËs cEof; /f]u eGbf klg  kfkk"0f{ 5gf}6 (sinful choices) sf] :j?k xf] eg]/ of] 
ljifonfO{ kG5fP .33

!(cf} tyf @)cf} ztflAbdf ;dn}lËstfnfO{ bafpg]] cf}lrTo k|dfl0ft ug{ lj1fgsf] Pp6f 
d~r g} b]vf k¥of] . ;dn}lËstfsf] bdg ug]{ p4]Zon] hLjzf:qLo, lrlsT;sLo, cfk/flws 

29 Judgment of 1995, Case of S. v. H., Para. 125A-B, cited in Constitutional Court of South Africa, 
Judgment of 9 October 1998, National Coalition of Gay & Lesbian Equality and Another v, 
Minister of Justice and others, Case CCT 11/98, para. 38.  

30 William Naphy, op.cit., p. 76.
31 Ibid., pp. 598-99
32 Naphy, op.cit., p. 101; Warren Johannson, "Medical Theories of Homosexuality", William Percy, 

op.cit., p. 790-91.  
33 Pickett, Brent, "Homosexuality", The Stanford Encyclopedia of Philosophy (Winter 2006 

Edition), Edward N. Zalta(ed.), p. 791
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tyf ;dfhzf:qLo b[li6sf]0fx? Pj+ w]/} l;4fGtx?sf] k|fb'{efj eP . o;\ ;Gbe{df j]:6kmn 
tyf nDj|f];f]sf l;4fGtx? pbfx/0fsf] ?kdf lng ;lsG5 . ;g\ !*^) df hd{g dgf]/f]u 
ljz]if1 sfn{ j]:6kmnn] æljnf]d lnËL efjgfÆ (contrary sexual feeling) cGt{ut dfgl;s 
ljs[ltsf] cg';Gwfg u/]Ù h;\nfO{ cu|]hL af]Ng] b'lgofdf æljnf]d\Æ -inversion_ elgof] . To:t}, 
O{6nLsf z];f/ nf]dj|f];f]n] cfk/flws dfgjzf:qLo Pj+ hLjj}1flgs kl/k]Iodf hGdhft 
ck/fwsf] l;4fGtx? -innate criminal offender_ sf] k|ltkfbg u/] — h;\n] k|hgg\ gug]{ 
n}lËs cfr/0fdf nfUgfn] :gfo' k|0ffnLnfO{ sdhf]/ kf/L lbG5 — h;\sf] sf/0faf6 
;dn}lËstf pTkGg x'G5 .34 ;g\ !*&^df cli6«og dgf]j}1flgs l/rf8{ eg\ Sofk\m6–
Oljª n] ædgf]j}1flgs n}lËstfÆ -psychopathia sexualis_ eGg] k':ts k|sflzt u/] . pQm 
k':tsn] bfjL u¥of] — æn}lËs efjgfsf] k|To]s cleJolQm k|s[ltsf] p2]Zo;+u d]n vfb}gÆ 
— dtnj, æk|+hgg\ pN6f] -perverse_ klg x'g ;Sb5 .Æ ;f]xL k':tsn] j]:6kmnsf] ljnf]dsf] 
cjwf/0ffnfO{ klg nf]slk|o t'Nofof]Ù / ;dn}lËstfnfO{ Pp6f /f]usf]?kdf lrq0f ug]{ k|yd 
k|of; u¥of] . 8flj{gsf] k|fs[lts 5gf}6sf] l;4fGtn] klg ;dn}lËstfnfO{ ck|ToIf ?kdf /f]u 
xf] eGg]df an k'¥ofof] — lsgls ;dn}lËs lqmofn] aRrf hGdfpg ;Qm}gYof] .35 

s]xL ck/fw ;DaGwL l;4fGtx? @)cf} ztflAbsf] k|f/Dedf k|ltkflbt eP— hLjzf:qLo 
tyf ;fdflhs lgoltjfb -social determinism_ o:tf] æj}1flgsÆ dfGotfåf/f k|]l/t lyP — 
h;\n] ;dn}lËstfsf] k|ZgnfO{ æj+zLo ljs[ltÆ -genetic degeneracy_ eg]/ ;Daf]lwt u¥of], 
/ h;\n] æ;fdflhs ljs[ltÆ -social deviance_ jf æ;fdflhs r'gf}ltsf] k|j[ltÆ pTkGg 
u/fof] . oL ck/fw l;4fGtx? kl5af6 w]/} b]zx?sf kmf}hbf/L sfg"gdf cg'lbt ul/Psf] klg 
b]lvof] . w]/} b]zx?df oL ænt nfu]sf ck/fwLx?Æ-habitual criminals_ jf æpkb|jLx?ÆnfO{ 
tx nufpg sfg"g th'{df ul/of]Ù / ltgLx?nfO{ ;dfhaf6 x6fpg ;fdflhs alxisf/ u/L 
lagf ;'g'jfO{ lg/Gt/ y'g5]s ug]{ klg ul/of] . k'?if Pj+ dlxnf ;dlnËLx?nfO{ æhGdhft 
cfk/flws s;'/bf/Æ jf æn}lËs ljnf]d\Æ jf æn}lËs ljsf/ ePsf JolQmx?Æsf] ?kdf 
x]l/Psfn] lghx?nfO{ o:tf sfg"gsf] s73/fdf pEofpg] ul/of] . Pp6f pNn]Vo pbfx/0f — 
;g\ !(## sf] :k]gsf] 36gfnfO{ lng ;lsG5 . ToxfF, sfg"gn] ltgLx?nfO{ æu'08f, kftsL, 
ck/fwL–bnfn, Joj;flos levf/L / csf{sf] e/df afFRg] æ;fdflhs vt/f pTkGg ug]{Æ 
egL 3f]lift ul/of] / ltgLx?sf] eT;{gf u/L >d ug]{ æs'g} lgdf{0f :yn jf s[lif pklgj]zdf 
gh/aGb cGt{ut k7fpg] ul/of] .Æ36 æ;dlnËLx?ÆnfO{ ;dfj]z ug]{ p4]Zon] ;g\ !(%$ 
df of] sfg"gdf :ki6tM yk ;+zf]wg ul/of] — h;\nfO{ æc?af6 k"0f{?kdf cnUofO{ e]b 
-segregation_37 ul/g'Æsf] ;fy} yk ;hfo ug]{ Joj:yf ul/of]]] . ;+efJo ck/fwaf6 d'lQm 
kfpg] / ;dfhnfO{ x'g ;Sg] xfgL–gf]S;fgLaf6 ;+/If0f ug]{ ;Gbe{df ltgLx?nfO{ aGbL 

34 L'Uome delinquente (The Criminal Man) \, Italy, 1876. Cesare Lombroso was considered one of 
the founders of the criminology (see inter alia, G. Stefani, G. Levasseur and R Jambu-Merlin, 
Criminologie et science pénitentiaire, Col. Précis Dalloz Ed. Dalloz, Paris, 1983).  

35 Pieter R. Adriaens and Andreas De Block, "The Evolution of a Social Construction", in Perspec-
tives in Biology and Medicine, 49.4 (2006), p. 570-585.  

36 Article 6 (2) of the Law of Vagrants and Miscreants (Ley de Vagos y Maleantes), of August 1933 
(Original in Spanish, unoffi cial translation).

37 Amendment of July 1954 ndreas (Original in Spanish, unoffi cial translation).
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agfpg'sf] ;fy} wfld{s lzIff, s8f zf/Ll/s >d tyf oftgf lbOg] ul/GYof] .38 To:tf 
s}bLaf6 æd'lQm jf ;fdflhs r'gf}ltsf] l:yltÆ ;dfKt gxf]~h]n;Ddsf nflu pQm 
adf]lhdsf] ;hfo sfod} /flvof]] .39

hd{gLdf oBlk /]r kmf}hbf/L sfg"g ;+lxtf40 eGbf cufl8 w]/} aif{b]lv ;dn}lËs Aojxf/ 
lj?4 sfg"g ljBdfg lyof], gfhL zf;gn] oL sfg"gx?nfO{ yk cufl8 a9fof] . hd{g 
kmf}Hbf/L ;+lxtfsf] ;g\ !(#$df ul/Psf] ;'wf/n] oL ænt nfu]sf ck/fwLx?ÆnfO{ clglZrt 
ælgjf/s gh/aGbÆ cGt{ut /fVg ;lsg] eof]Ù o;nfO{ ;g\ !(#( sf] ;d'bfo eGbf km/s 
ePsf] nflu sfg"g n] yk Joj:yf u¥of] — h;\n] æc;fdflhs JolQm, pkb|jL / ;dlnËLx?Æ 
;d]tsf] g:f\aGbL ug]{ k|fjwfg /fVof] .41 ;dlnËLx?nfO{ ;dfx/0f lzlj/ -concentration 
camps_df gh/aGb ul/of] / ;dlnËL lqsf]0f -pink–triangle_ df jlu{s[t u/L /flvof]Ù / oL 
lzlj/x?df To;/L bzf} xhf/ dflg;x?sf] xTof ul/of] .42

ToxL ;dofjlwdf ;+o'Qm /fHo cd]l/sfsf s]xL /fHox?n] oL ænt nfu]sf ck/fwLx?Æ 
sf] g;\aGbL ug]{ sfg"g kfl/t u¥of], oBlk kl5af6 ;jf]{Rr cbfntn] oL sfg"gx?sf] 
vf/]hsf] cfb]z lbof] .43 tL ;dfhx? hxf+ ;fdflhs cJoj:yf lglDt ;hfo sd 
ul/G5g\ — h:tf] pQ/L o"/f]k tyf ;+o'Qm /fHo cd]l/sfsf zx/L /fHox?df pkb|jL, u'08fubL{, 
c/fhs ultljlw / o:t} o:t} lj?4 ul/g] ck/fw ;DaGwL sfg"gx? ;dlnËL k'?if tyf 
;dlnËL dlxnfx?nfO{ xtf]T;flxt ug{] p4]Zon]] cNksfnLg gh/aGb jf y'gfdf /fVg jf/Daf/ 
k|of]u eO{/x\of] .44  

csf{lt/, !(cf} ztflAbsf] bf}/fgdf æj}1flgsÆ cfwf/df ;dn}lËstfsf] bdgsf] k'i6\ofO{ 
ug]{ l;4fGtx?sf] ljkIfdf j}1flgs wf/-discipline_af6 ljleGg b[li6sf]0fx?sf] ljsfz 
eof] . pbfx/0fsf] nflu, ;g\ !*^) df hd{g sfg"gljbx? — sfn{ x]lG/r plN/h / 
Sof/f]nL s6\j]Gs\of n] t];|f] lnËLsf] cl:tTj :jLsfg]{ k|:tfj u/] — ljkl/t lnËsf] k|j[lt 

38 Arturo Arnalte, Redada de violetas – La homosexualidad en el franquismo, Ed. La Esfera de Los 
Libros, Madrid, 2003.

39 Article 5 of the Law of Vagrants and Miscreants (Ley de Vagos y Maleantes).M  
40 This provision dated from 1871
41 Francisco Muñóz Conde, "El proyecto nacionalsocialista sobre el tratamiento de los 'extraños a 

la comu-nidad", in Revista Cenipec, No. 20, Madrid, 1 January 2001, p. 2.
42 oL s'/f nufot x]g'{xf];\ M Johansson, Warren sf] ;dn}lËstfsf ]ljZjsf]ifdf ælkÍ 6«ofËnÆ 

hf]xG;g\ jf/]g tyf k;L{ ljlnod P=sf] ægfhL hd{gLdf ;dlnËLx?Æ x]G/L k|mfO8 Nof08/ -;+=_, Simon 
Wiesenthal Center Annual: Volume 7, New York, Allied Books, Ltd., 1990 nfOnL :s6sf], æ;dn}
lËstf tyf gfhL{ kf6L{Æ hh{ P= /]s;{ -;+=_, The Journal of Human Sexuality, Lewis & Stanley 
Publishers, USA, 1996   

43 US Supreme Court, Judgment of 1 June 1942, Case of Skinner v. Oklahima ex rel. Williamson, 
316 U.S. 535 (1942). 

44 William N. Eskridge, Jr, "Privacy  Jurisprudence and the Apartheid of the Closet, 1946-1961", 
in Florida State University Law Review, No. 24, 1997; Shannon Minter, "Sodomy and Public 
Morality Offenses Under U.S. Immigration Law: Penalizing Lesbian and Gay Identity", in 
Cornell International Law Journal, No. 26, 1993, p. 804.
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ePsf jf To:tf cfTdf ePsf dflg; x'g] jtfP .45 plN/hn] oL dflg;x?nfO{ æp/flgog\;Æ / 
s6\j]Gs\ofn] ;j{k|yd\ æ;dlnËLÆ-homosexual_ eGg] zAbsf] k|of]u u/] . oL b'a}n] 
;dn}lËstfsf] :jefljstf Pj+ hGdl;4tf dfly ljZjf; u/]Ù / k'?ifd]x lj/f]wL sfg"gx? 
Vff/]h x'g' kg]{df jsfnt u/] . 

;dn}lËs rfxgfsf] ;DaGwdf Dofug;\ lxRk]mN8 tyf l;ud08 k|mfo8 h:tf ljåfg 
tyf dgf]/f]u ;DaGwL lrlsT;sx?n] yk cg';Gwfg u/] / efg\ s\ofk\m6–Oljª :jod\n] 
cfk\mgf] d[To' eGbf 7Ls cufl8 Åbo kl/jt{g u¥of] / ;dn}lËs rfxgf oyfy{df /f]u 
xf] eGg] k"j{ lgisif{ pk/ k|ltjfb u/] – t/, To;sf] sd} k|efj  k¥of] .46 To;kl5, 
;dn}lËstfsf] /f]u lgjf/0f ug]{ / To;sf] yk AofVof ug]{ sfo{df lj1fg k"0f{tM nfuL k¥of] . ;a}n] 
tTsfnLg :jLsf/ ug{ ;lsg] AofVof s] lyof] eg] — jfNosfndf pAh]sf lrGtfsf] sf/0faf6 
;dn}lËstfsf] æcfs|d0fÆ x'G5 .47 cNj6{ Oln; tyf rfN;{ ;f]sfl/8;\ h:tf Go"of]s{sf 
dgf]/f]u lrlsT;sx?n] ækl/k"/0fLo  pkrf/ k2ltx?Æ -reparative therapies_ sf] ljsfz 
u/]]Ù h;\cGtu{t /f]uLx?nfO{ elgG5,  æltdLx? lj/fdL 5f}+}+, t/ Tof] /f]u Toltj]nf lgsf] x'G5 
hj ltdLx?sf] n}lËs clgjfo{tfsf] cr]t–;|f]t tyf cfk\mgf] dgf]/f]u jf/]df cGtb{[li6 lbg 
;Qm5f} / cfk\mgf] lrlGtt  cleefjsnfO{ o; s'/f jf/] a'emfpg ;Qm5f} +.Æ o:tf] k2ltaf6 
Pp6f  cEof;sQf{{n] @&Ü -k|ltzt_ ;kmntf k|fKt u¥of]Ù hj ls csf{ Ps hgfn] ⅓ 
-Ps ltxfO{_ sf] bfjL u/] .48 sf]nlDaof ljZjljBfnosf dgf]/f]u lrlsT;s ;}08/ /f8f]n] 
æj}/fUo k2ltÆ-aversion therapy_sf] ljsfz u/]— h;\cGtu{t lj/fdLsf] dgf]ljZn]if0f ul/g'sf] 
;fy} …3/–u[x:yLsf] cfs[lt—df]xÚ-homoerotic images_ b]vfO{ ljB'tLo em8\sf nufpg] jf 
jdg]R5f-nausea_ x'g] cf}iflw Vjfpg] ul/GYof] . ;g\ !(^@ df of] k2ltn] ;dn}lËstfsf] 
cf/f]k nfu]sf Ps j]nfotL l;kfxLsf] d[To' x'g uof] .49 csf]{ pkrf/ k2lt— ;fdfGotM 
clgjfo{ lnË k|Tof/f]k0f u/fpg' x'GYof] . ;g\ !(%# df k|lz4 j]nfotL sDKo'6/ j}1flgs 
Pj+ ul0ft1 Pnfg 6'l/Ë h;\nfO{ uDeL/ clZnntfsf] cf/f]k nfu]sf] lyof]Ù nfO{ :qLlnËL 
-oestrogen_ O{Gh]s\zg nufpg] ;hfo lbOof], / To;kl5 nuQ} pgL d/] .50 hfltjfb ljBdfg 
/x]sf] o'udf blIf0f–clk|msfdf sl/j ()) l;kfxLx?df clgjfo{ lnË k|Tof/f]k0f ;DkGg 
u/fOof] .51 

 
45 Manfred Herzer, "Kertbenkya, Roly María", in Percy, op.cit., p. 659; Hubert Kennedy, "Ulrich, 

Karl Heinrich", in Percy, op.cit., p. 1339. 
46 Ibid.; Warren Johansson, "Magnus Hirschfeld", "Freud, Sigmund" and "Freudian Concepts" in 

Percy, op.cit., 430-437 and 535-539.
47 Arvind Narrain and Tarunabh Khaitan, "Medicalisation of Homosexuality", in Combat Law, Vol-

ume 1, No. 1 (March- April 2002)  
48 Jack Drescher, "I'am Your Handyman", in Journal of Homosexuality, Volume  36(1) 1998, p. 

27; Charles W. Socarides, "How American Went Gay", Leadership U, www.leaderu.com./jhs/
socarides. html.  

49 Beverley D'Silve, "When Gay Meant Mad", in The Independent, London, 4 August 1996.
50 Paul Gray, "Alan Turing", Time, 29 March 1999.
51 Ana Simo, "South Africa", The Gully, 25 August 2000.  
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j}1flgs ;d'bfon] æn}lËs ljnf]dtfÆ-sexual inversion_ Pp6f dfgl;s /f]u xf] eGg] ljrf/ 
/fVg yfn]sfn]52 ;dn}lËstfsf] ck/fw u/] jfktsf] ;hfo clgjfo{ lrlsT;sLo pkrf/ 
ug'{ kg]{tk+{m df]l8of] — ;g\ !(&) sf] :k]gdf u'08fubL{ Pj+ x'nbª\uf ;DaGwL sfg"g vf/]h 
ul/of] / ;§fdf ;fdflhs vt/f Pj+ k'g{:yfkg ;DaGwL sfg"g NofOof] .53 o;\ sfg"g cGtu{t 
æ;dn}lËs ls|ofsnfk ug]{x?Æ, æ6f6 kN6]sf, kz't'No jf b'h{gÆ dflg;x? nufot 
æg}lts?kn] e|i6x?Æ tyf ædfgl;s ?kn] sdhf]/x?Æ54nfO{ ljleGg k|sf/sf ;hfox? lbOg 
yflnof] — tL dWo] ;dlnËL / of}gsdL{x?nfO{ æk'g{lzIff :yfkgf s]Gb|df s}b ;hfoÆ ug]{ 
ul/of] .55 ;+o'Qm /fHo cd]l/sfdf tyfslyt æn}lËs dgf]j}1flgs k2lt ;DaGwL sfg"gx?sf] 
th'{df ul/of] — h;\n] cbfntnfO{ n}lËs ck/fwLx?nfO{ bf]x/f] ;hfo ug]{ If]qflwsf/ k|bfg 
u¥of] — h;\cGtu{t :j]lR5s ;dn}lËs d}y'g u/]sf] cleof]u nfu]sf JolQmx? nufotnfO{ 
c:j]lR5s s}b tyf dfgl;s c:ktfnx?df xflnof] .56 ;+o'Qm clw/fHon] ;dn}lËstfsf] 
cleof]u nfu]sf JolQmx?nfO{ h]n jf lnË k|Tof/f]k0fsf] pkrf/ dWo] Ps 5gf}6 ug{ 
lbOof] .57 oBlk w]/} b]zx?df, c:j]lR5s lrlsT;sLo pkrf/ ug'{ kg]{ sfg"gx? vf/]h ul/of], 
/ jf:tjdf jnhk\mtL lrlsT;sLo pkrf/nfO{ z/0f -asylum_ cfj]bgsf] lglDt dfGo cfwf/ 
dflgof]Ù58 — s]xL d'n'sx?M ;+o'Qm c/j O{ld/]6;\ / k"j{ ;f]leot ;+3sf s]xL /fHox? nufotdf eg] 
c:j]lR5s pkrf/ lg/Gt/ ?kn] sfod} /x\of] .59 

;f]xL ;dodf cNk|]m8 lsG;n] / O{e]lng x's/ h:tf cd]l/sL cGj]ifsx?sf cg'zGwfgn]  kQf 
nufP  ls ljnf]d–n}lËstf æ;fdfGoÆ xf] eGg] s'g} j}1flgs cfwf/ 5}g — hj ls  k|rlnt 
jfx]s cGo k|sf/sf n}lËs cled'lvs/0f æljsf/Æ xf]Ù cyjf  egf}+ ;dn}lËs rfxgfsf] s'g} 
cf}lrTo 5}g . oL cGj]ifsx?n]  eg] — cf/f]lkt ck/fwLx? Jff pkrf/ vf]Hg] lj/fdLx? 
pk/ k"j{ dgf]/f]u lrlsT;sx?n] h:tf]  logLx?n]  plt Wofg lbPgg\Ù / ;dlnlËx?n] klg 
ljifd–lnËLx?n] em}+} dgf]j}1flgs?kdf ;xhtfsf;fy :jf:y ;+jGwL kl/If0f hf/L /fv] .60 
oL lgis{ifx?n] ;g\ !(^) el/sf ;+o'Qm /fHo cd]l/sL j}1flgs tyf :jf:Yo ;]jLx? jLrdf 

52 pbfx/0fsf] nflu cd]l/sL dgf]lrlsT;s ;+3n] k|f/Dedf ;g\ !(%@ df æ;dn}lËstfÆnfO{ /f]usf] 
?kdf jlu{s[t u/] . American Psychiatric Association, Diagnostic and Statistical Manual: Mental 
Disorders (DSM-I) (1952), 38-39.  

53 Law 16/1970 (Iey Sobre Peligrosidady Rehabilitation Social) of 4 August 1970, BOE No. 187.  
54 Ibid., Article 20. 
55 Ibid., Article 30.
56 Eskridge, doc. cit. pp. 712-716.
57 See for example, Andrew Hodges, Alan Turing: the Enigma, Vintage, Random House, London 

1992
58 For example, United States Court of Appeals for the Ninth Circuit, Decision of 24 June 1997, 

Case of Pitcherskaia v. INS.
59 United States Department of State, Press Release, Forced Medical Treatment of UAE 

Homosexuals, 28 Nov 2005, available at www.state.gov/r/prs/ps/2005/57390.htm; Amnesty 
International, Crimes of hate, conspiracy of silence: Torture and ill-treatment based on sexual 
identity, ACT 40/016/2001, Chapter 4 (2001).  

60 Evelyn Hooker, "The Adjustment of the Male Overt Homosexual", in Journal of Projective 
Techniques, vol. 21(1957), p. 29; A.C. Kinsey, W.B. Pomeroy, C.E. Martin, Sexual Behavior in 
the Human Male, W.B. Saunders Ed., Philadelphia, 1948.
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dfGotf kfof], / ;g\ !(&# df cd]l/sL dgf]j}1flgs ;+3åf/f ;dn}lËstf Pp6f /f]usf] ?kdf 
pkrf/ ug{ 5fl8of] . To;kl5, cd]l/sL dgf]j}1flgs dgf]/f]u lrlsT;s tyf lrlsT;s 
;+3x? ;a}sf]  Pp6} dt /x\of] ls kl/k"/0fLo pkrf/ k2lt -reparative therapy_ h;\ 
cGt{ut lj/fdLn] cfk\mgf] n}lËs cled'lvs/0f kl/jt{g ub{5 eGg] e'm6\6f] cg'dfgdf cfwfl/t 
5 —Tof] lgik|efjL 5 / To;n] ;+ejtM xfgL–gf]S;fgL dfq} k'¥ofpFb5 .61 

ljZj el/g}, km/s n}lËs cled'lvs/0f /f]u xf]Og eGg] dfGotfsf] lj:tf/} ljsfz eof] . 
;g\ !(*& b]lv cd]l/sL dgf]j}1flgs ;+3n] ;dn}lËstfnfO{ /f]udf jlu{s/0f u/L Pp6f 
ljsf/-disorder_ dflgPsf]df To;sf] lj/f]w u¥of]Ù62 hj ls hfkfg, ?; tyf rLgsf  dgf]/f]u 
;DaGwL ;+:yfx?n] s|dzM !((%, !((( / @))! ;Dd o;f] u/]gg\ . ljZj :jf:Yo ;+3n] ;g\ 
!((@ b]lv ;dn}lËstfnfO{ /f]usf] cGt/f{li6«o jlu{s/0f tyf :jf:Yo ;d:of;+u ;DalGwt-
ICD—10_af6 x6fof] .63 

o;\ ;Gbe{df sf]nlDaofsf] ;+j}wflgs cbfntsf] lgis{if rrf{of]Uo 5 . ltgLx?n] 
@)cf} ztflAbsf] dWob]lv ul/Psf j}1flgs cg';+Gwfg / ljZj :jf:Yo ;+3sf] k|ltj]bgx? 
;d]tnfO{ b[li6ut u/]sf 5g\ M 

æ;dn}lËstf /f]u xf]Og, g t of] s'g} xfgLsf/s Jojxf/ xf]Ù h;\ cGtu{t 
km/s dfgjLo n}lËs cled'lvs/0f kb{5g\ . To;sf/0f, of] /f]u xf] cyjf 
Pp6f c;fdfGo cj:yf xf] h;\nfO{ pkrf/ u/]/ dfq lgsf] kfg{ ;lsG5 eGg] 
k/Dk/fut b[li6sf]0f ;dsfnLg jx'njfbL ;dfhdf :jLsfo{ x'g ;Sb}g .Æ64 

#= /fhg}lts tyf ljrf/wf/fTds ;+jfbx¿

Wffld{s, g}lts / æj}1flgsÆ ;DaGwL k|fof]lht ts{x?sf cltl/Qm, ;dn}lËstfsf] k|Zgn] 
vf;u/L /fhg}lts lj/f]wLx?nfO{ nlIft ub}{ /fhg}lts pTkL8g÷bdg ug{df klg plQs} 
k|of]u ul/Psf 5g\ . b'Mv ;fy eGg' k5{, o:tf pbfx/0fx?n] O{ltxf; el/Psf5g\ . :6flngjfbL 
b]z–lgisfzg Pj+ cd]l/sL–56gL -h;nfO{ dsflyhd\—McCarthyism_ elgG5 . -cg'jfbssf] 
l6Kk0fLM— dsflyhd\ eg]sf] ;g\ !(%)lt/ cd]l/sL ;/sf/ tyf cGo ;+3÷;+:yfx?df 
st} sDo'lgi6 5g\ ls eg]/ u/]sf] cfqmfds 5fgljg xf], hxfF w]/} dflg;x?n] hfuL/ 
u'dfP_ . — o:tf  w]/} dWo] oL b'O{ p4fx/0fx?g} sfkmL 5g\=.  !(cf} ztflAbdf klZrd 
o"/f]k afx]ssf /l;og ;fd|fHodf, t'ngfTds?kn] b[li6uf]r/ ubf{,  ;dn}lËstf ;DaGwL 

61 x]g'{xf];\ M Karolyn Ann Hicks sf] n]v ækl/k'/0fLo pkrf/ k2lt M aRrfsf] n}lËs cled'lvs/0f kl/jt{g 
ug]{ afa'–cfdfsf] k|oTg sfg"gtM aRrf k|ltsf] b'Jo{jxf/ x'g ;Sb5 <Æ, cd]l/sL ljZjljBfnosf] sfg"g 

klqsf, Vol. 49, May 2000. 
62 Fox, R.E. (1988), Proceedings of the American Psychiatric Association, Incorporated, for the year 

1987: Minutes of the Annual meeting of the Council of Representatives, American Psychologist, 
43, 508-531.

63 WHO, "ICd-10", www,who.int/classifi cations/apps/icd/icd10online.  
64 sf]nlDjofsf] ;+j}wflgs cbfnt, Judgment No. C-481/98 of 9 September 1998, para. 11 (Original 

in Spanish, unoffi cial translation).
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lrlsT;sLo axzn] yf]/} dfq k|efj kf/]sf] b]lvG5 . ;dn}lËstfnfO{ ;g\ !*#%df ck/flws/0f 
ul/of], t/ oyfy{df hf/zfxL ;Qf ;dn}lËs cEof; k|lt t'ngfTds ?kn] cg'u|xL aGb} 
uof] . jf]Nz]les s|flGt n] jo:s jLrsf] ;xdtLo ;dn}lËstf ;DaGwL sfg"g 
nufot hf/zfxLsfnLg P]gnfO{ vf/]h ul/lbof] . ;g\ !(@@ sf] ;f]leot kmf}hbf/L 
;+lxtfn] ;dn}lËstfnfO{ ck/fw cGtu{t /fv]g . tyflk, :6flngsf] zf;gsfndf 
;dn}lËstfnfO{ kmfFl;jfb;+u hf]8]/ æu'+bd}y'gsQf{x?Æ -pederasts_ nfO{ e|i6frf/sf] cleoGtf 
dfgL k"+hLjfbsf] pGd'ng cGtu{t eT;{gf ul/of] . ;dn}lËstfnfO{ ;g\ !(#$ df k'gM 
ck/flws/0f ul/of]Ù65 j}1flgs cf}lrTo lbg] lrlsT;sLo efiffsf] k|of]u ub}{ ;dlnËLx?nfO{ 
u'nfu eGg] 7f+pdf b]z–lgsfnf u/L k7fpg] jf dgf]/f]u :yfkgf–s]Gb|df gh/aGbdf /fVg] 
ul/of] .66 :6flngsf] zf;gsfndf /fhg}lts bdg / lg:sfzgsf] nflu gofF sfg"g agfpg s'g} 
lxr\lsrfj6 ul/Pg . dflS;d uf]sL{{sf] æ;dlnËLx?nfO{ vtd\ u/, kmfFl;jfb :jtM nf]k x'G5Æ 
eGg] pb\3f]ifg} /fhg}lts b:tfj]hLs/0f aGof] .67 Aofª\ufTds?kn] eGg' kbf{, ;+o'Qm /fHo 
cd]l/sfdf, DofsfyL o'udf ;dn}lËstf lj?4sf] ts{ u}x|—sDo'lgi6 cleofgsf] Ps lx:;fsf] 
?kdf k|of]u ul/of] . ;dlnËLx?nfO{ /fli6«o ;'/Iffsf] r'gf}lt tyf sDo'lgi6 clestf{sf] 
?kdf lrlqt ul/of] .68 o; ;Gbe{df, /fi6«klt 8\jfO6 l8–cfOh xfj/n] @& ck|]n, !(%# df 
æ;/sf/L ;]jfsf] nflu ;'/Iff cfjZostfÆ eGg] sfo{sf/L cfb]z g+= !)$%) df x:tfIf/ 
u/]  — h;\n] ;dlnËLx?nfO{ æ;'/Iff hf]lvd\Æ egL 3f]if0ff u¥of] / o:tf] æn}lËs ljsf/Æsf] 
bf]if nfu]sf ;Dk"0f{ ;+3Lo sd{rf/Lx?nfO{ lg:sfzg ug]{ cfb]z lbOof] . 

;dn}lËstfnfO{ ck/flws/0faf6 x6fpg] s'/fsf] lj/f]w ug{ k|fozM /fli6«otf Pj+ ;f+:s[lts 
;fk]Iftfjfb -cultural relativism_ sf] ;r]tgfsf] k|of]u ug]{ ul/G5 / elgG5 — of] 
/fli6«o klxrfg, ;+:s[lt Pj+ d"No–dfGotf ljkl/t 5 . w]/} b]zx?n] ;dn}lËstfnfO{ æ/fi6«Æ, 
æ/fli6«o k/Dk/fÆ jf æ;f+:s[lts ljz]iftfÆ h:tf zAbfjnLsf] b'xfO{ lbb} c:jLsf/ ug]{ ub{5g\ . 
cd]l/sL ;jf]{Rr cbfntn] kl5af6 km};]nf pN6\ofPsf] (now-overruled) af]p;{ lj= 
xf8{ljs;\sf d'2fdf69 ax'dt Gofod"lt{x?n] k'?ifd]xL sfg"g-sodomy laws_ oyfjt /fVg] 
;Gbe{df w]/} blIf0fL b]zx?df k|of]u ul/Psf]] efiff k|of]u u/]sf] b]lvG5 . Pshgf Gofod"lt{n] 
æ;+3Lo ;+ljwfgn] ;dlnËLx?nfO{ k'?ifd]xdf nfUg] df}lns clwsf/ lbPsf] 5}gÆ eGg] ;Ddsf] 
dt /fv]sf] b]lvG5 . k'?ifd]xnfO{ k|ltaGw nufpg' kg]{ lhls/ ub}{ elgPsf] 5 — æ of] k|ltjGw 
o; b]zsf] O{ltxf; / k/Dk/fdf h/f ufl8Psf]Æ ljifo xf] . To:t} k|sf/n], 8'h]g\ lj= ;+o'Qm 
clw/fHosf] d'2fdf km/s dt /fVg] dfgj clwsf/ ;DaGwL o"/f]k]nL cbfntsf ;fOlk|; 

65 The 1934 law was revoked in 1993.
66 x]g'{xf];\ M Healey Dan sf] æs|flGtsf/L /l;ofdf ;dn}lËs rfxgf M n}lËs tyf n}lËs c;Gt'i6sf] 

lgodfjnLÆ Univesity of Chicago Press, 2001; æs|flGtsf/L /l;ofdf ;dn}lËs rfxgf M n}lËs tyf 
lnË c;Gt'i6sf] lgodfjnLÆ  n}lËstfsf] Oltxf; ;DaGwL klqsf Volume 11, No. 4, October 2002; / 
u6{ x]sdf, Xof/L cf]i6/x'; / h]D; l:6s\n] -;+=_ ;dlnËL k'?if tyf /fhgLlts jfdsf] n}lËs O{ltxf; 
Harrington Park Press, 1995.

67 Healey, Dan, op. cit., p. 227.  
68 David K. Johnson, The Lavender Scare – The Cold War Persecution of Gays and Lesbians in the 

Federal Government, Univesity of Chicago Press, 2004.
69 US Supreme Court, Judgement of 30 June 1986 [Bowers v. Hardwick, 478 US 186 (1986)].
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Gofod"lt{n] cfk\mgf] dtdf æclxn];Ddsf ;Eo d'n'sx?n] k'?ifd]x-sodomy_nfO{ bl08t 
u/]sf 5g\ Æ eGg] pNn]v u/]sf] 5 / cufl8 eg]sf] 5, — olb o:tf sfg"gx? ;fOk|z jf 
pQ/ cfo/n}08df vf/]h eof] eg] æhgtfn] xNnf dRrfp+5g\ / pTkft ub{5g\ — lsgls 
b'a} wfld{s dfgl;stf ePsf b]zx? x'g\ /  ltgLx? ztflAbof} k'/fgf g}lts d"No k|lt cl8u 
/x]sf 5g\ .Æ70

olb cGt/f{li6«o dfgj clwsf/ sfg"g tyf ljlwzf:qn] ;f+:s[lts ;fk]Iftfjfbsf] ts{nfO{ 
c:jLsf/ ub{5, / 3/]n' g}lts d"Nox?n] JolQmut n}lËs cled'lvs/0fnfO{ c:jLs[lt jf 
c;xdlt hfx]/ ub{5 eg] ;+o'Qm /fi6« ;+3Lo dfgj clwsf/ ;ldltn] ;fdfGotM ;xdtLo 
jo:s n}lËs cEof;nfO{ uf]kgLotfsf] clwsf/sf] cfwf/df ;dn}lËstfsf] ck/flws/0fnfO{ 
c:jLsf/ ub{5 .71

$= lje]b tyf lg/Gt/ ck/flws/0f

k'g{hfu/0fsf o"/f]k]nL ljZj -World of Enlightenment_ n] jfOjnLo dfu{df hul8Psf] 
kmf}hbf/L sfg"g lj/f;tdf k|fKt u¥of], / ztflJbof}  b]lvsf] lqmlZrog  k/Dk/fn] k|hgg\ 
gx'g] n}lËs sfo{ -non-proactive sex_ nfO{ d[To'b08sf] ;hfo lbg] dfGotfsf] :yfkgf 
u¥of] .72 

k|mfG;];L qmflGtn] ;g\ !&(! b]lv nfu' ul/Psf] gofF ck/fw ;+lxtf cGtu{t k'?ifd]x nufotsf 
g}lts ck/fwx?sf] vf/]h ub}{ of] o"/f]k]nL k|yfnfO{ ;dfKt u¥of] . g]kf]lnog åf/f cWofjlws 
u/L pgsf] ;}lgs ljho;+u} k}mlnPsf] of] ;+lxtf dxflåkLo o"/f]k el/ cjnDag ul/of] . 
g]kf]lnogsf] ktgkl5, clwsf+z b]zx?n] of] g]kf]lnog ;+lxtf vf/]h u/], t/ d"ntM k|mfG;, 
j]lNhod, :k]g tyf g]b/Nof08 h:tf s]xL d'n'sx?n] eg] k'?ifd]x -sodomy_ nfO{ 
ck/flws/0f u/]gg\ .73 ;g\ !**( df O{6fnL -b'O{ l;l;nLsf clw/fHox? / kl5af6 
g]kN;\ clw/fHo_ n] jo:s jLrsf] ;xdtLo ;dn}lËs sfo{nfO{ ck/flws/0faf6 x6fof] — 
kf]r'{unn] klg ;g\ !*%@ df To:t} u/] -t/, ck/fwsf] ?kdf To;nfO{ ;g\ !(!@ df k'gM k|j]z 
u/fof]_ . To;kl5, !(cf} ztflAbsf] dWo Pj+ @)cf} ztflAbsf] k|f/Dedf o"/f]kdf O{6fnL, 
kf]n}08 h:tf gofF /fHox? :yflkt eP – tL /fHox?n] slxn] klg k'?ifd]x dfly kmf}hbf/L 
jGb]h nufPgg\, cyjf cfk\mgf] :jflwgtfkl5 nuQ} g]kf]lnog ;+lxtfsf ljljw :j?kx? 
;dfj]z u/L sfg"g lgdf{0f u/] .74 cGo If]qx?df — s]xL cGo b]zx?n] ;dn}lËs ;DaGwnfO{ 

70 Both Northern Ireland and Cyprus remained intact after Dudgeon v. UK (1981) and Modinos v. 
Cyprus (1993).

71 Human Rights Committee, Views of 31 March 1994, Case of Nicholas Toonen v. Australia, 
Communication No. 488/1992, para. 8.4.

72 See for example, Leviticus 18:22.  
73 Stephanie Coontz, Marriage, A History: From Obedience to Intimacy, or How Love Conquered 

Marriage, Ed. Penguin Group, New York, 2005, Chapter 9.  
74 Robert Wintemute, "International Trends in Legal Recognition of Same-sex Partnerships", in 

Quinnipiac Law Review, Quinnipiac Univesity School of Law, USA, Volume  23, 2004.  
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ck/flws/0faf6 x6fP — pbfx/0fsf] nflu, hfkfg hxf+ k'?if jLrsf] ;xdtLo n}lËs 
sfo{nfO{ cj}w agfpg] cfk\mgf] !*&# sf] lg0f{o ;/sf/n] ;g\ !**# df pN6\ofof] .

ck/flws/0faf6 x6fpg] of] cfw'lgs cfGbf]ng @)cf} ztflAb b]lv k|f/De eof] . ;fdflhs 
lj1fgx? — To;df klg vf; u/L dgf]lj1fgsf] ljifodf o; ;DaGwL ts{n] h/f 
uf8]sf]  kfOof] . @)cf} ztflAbdf ;g\ !(## df k'?ifd]x ;DaGwL sfg"g vf/]h ug]{df 
8]gdfs{ klxnf] /fi6« eof], To;kl5 :jLh/n}08 ;g\ !($! / :jL8]g ;g\ !($$ df .75 låtLo 
ljZjo'4 kl5, ;g\ !(%& sf] j]nfotL j'k]mGbg\ l/kf]6{, ;g\ !(%( df k|yd d:of}bf ul/Psf] 
cd]l/sL gd'gf ck/fw ;+lxtfx?n] k'?ifd]x ;DaGwL sfg"g vf/]h ug'{ kb{5 eGg] l;kmfl/z 
u¥of] .76 ;g\ !(^! df cd]l/sL Olngf]O; /fHo of] l;kmfl/z sfof{Gjog ug]{ klxnf] /fHo eof] . 
Olngf]O; /fHonfO{ ;g\ !(*# ;Dddf ;+o'Qm /fHo cd]l/sfsf cfwf /fHox?n] k5\ofP .77 o"/f]k]nL 
/fHox?df sl/j–sl/j Tolt hlt /fHox?n] k5\ofP — t/, cln a9L ultdf . r]sf]:nf]e]lsof 
/ xË]/L cf–cfk\mgf] k'?ifd]x ;DaGwL sfg"g vf/]h ug]{df klxnf] ;d"xdf g} kb{5g\ — ;g\ 
!(^! df .78 ;g\ !(*# ;Dddf, o'/f]ksf] kmnfd] kvf{nsf] b'a} kl§sf ;du| o"/f]kel/ g} kf+r 
j6f b]zx?nfO{ 5f]8]/ — j]nfotL /fhd's'6 cGtu{tsf k/fwLg d'n'sx?, / k'?ifd]x lj/f]wL 
sfg"g :yflkt ug]{ o'uf]:nfleofsf s]xL efux? afx]s ;a}n] k'?ifd]xnfO{ ck/flws/0faf6 
x6fO{ ;s]sf lyof] .79 

oxfFg]/ of] klg pNn]v ug'{ cfjZos 5 — ls Nofl6g cd]l/sf tyf k"jL{ Plzofsf w]/} 
b]zx?df, of k'?ifd]x ;DaGwL :ki6 sfg"gL k|ltaGw slxNo} ul/Psf] lyPg, of !(cf} 
ztflAbsf bf}/fg hfkfg, d]lS;sf] tyf a|flhndf h:tf] g]kf]lnog ;+lxtfsf] s'g} :j?k 
:jLsf/L sfg"g th'{df ul/Psf] lyof] .80 o; cufl8sf x/kmx?df pNn]v gul/Psf b]zx?sf 
cltl/Qm ckjfbdf /x]sf dWo]df rLg Pp6f xf] — h;\n] k'?ifd]x lj/f]wL sfg"g ;g\ !((# 
;Dd vf/]h u/]g, / blIf0f Plzofsf s]xL k"j{ j]nfotL pklgj]zx? h;\n] cfh;Dd 
k'?ifd]x lj/f]wL sfg"g oyfjt sfod /fv]sf 5g\ .81

-cg'jfbssf] l6Kk0fLM  ef/t / g]kfndf xfn;fn} cbfntn] To:tf sfg"gx?  Vff/]h u/]sf] 5\ _

75 Ibid., and Hubert Kennedy, "Chapter 1: Beginnings" in Journal of Homosexuality, Volume  38, 
No. 1/2., 1999, pp. 7, 14.

76 William Eskridge, "Challenging the Apartheid of the Closet: establishing conditions for lesbian 
and gay intimacy, norms, and citizenship, 1961-1981" in Hofstra Law Review, Volume 25, 
1996. 

77 Melinda Kane, " Social Movement Policy Success: Decriminalizing State Sodomy Laws, 1969-
1998", in Mobilization: An International Quarterly, Volume 8, October 2003, pp. 313 and 315.  

78 Eskridge, doc. Cit., p. 855; Michael Jose Torra, "Gay Rights after the Iron Curtain", in Fletcher 
Forum of World Affairs, Volume 22:2, summer 1998, pp. 73 and 76.  

79 Ibid., and Pratima Narayan, "Somewhere Over the Rainbow: International Human Rights 
Protection for Sexual Minorities in the New Millennium", in Boston Univesity International Law 
Journal, 2006, No. 24, pp. 313 and 317

80 Charles P. Sherman, "The Debt of Moden Japanese Law to French Law", in California Law 
Review, Vol. 6. No. 3, March 1918, p. 198; Wayne Percy, op.cit., p. 806; Daniel Ottosson, LGBT 
world legal wrap up survey, Ed. International Lesbian and Gay Association, 2006.  

81 Daniel Ottosson, LGBT world legal wrap up survey, doc.cit.  
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clk|msf, Sofl/ljog tyf blIf0f Plzof If]qsf clwsf+z k"j{ j]nfotL pklgj]zx?— To:t} 
Oh/fon afx]ssf ;a} dWo k'jL{ tyf pQ/ clk|msL b]zx?n] cfk\mgf k'?ifd]x lj/f]wL sfg"gx? 
k'gM:yflkt u/]sf 5g\.82 Sofl/ljog If]qsf k"j{ j]nfotL pklgj]zx?sf] ;DaGwdf ltgLx?sf] 
cf–cfk\mgf] ;+ljwfgx?df æarfpmÆ bkmfx?83 /fv]sf 5g\ — h;\n] ;+o'Qm clw/fHosf] JolQm 
lj?4sf] ck/fw sfg"g ;DaGwL ;g\ !*^! sf k|fjwfgx?, / ;g\ !**% sf ;+zf]lwt 
kmf}hbf/L sfg"g — h;\ cGtu{t k'?ifd]x -buggery_ Pj+ uDeL/ clZnntf (gross indecency) 
k|lt s'g} sfg"gL ;+/If0f ul/Psf] 5}g — tL nufotsf b]zx?n] k'/fgf cf}klgj]lzs Pj+ 
les\6f]l/of sfnsf sfg"gx?nfO{ k'gM:yflkt  u/]sf 5g\ . ;+o'Qm clw/fHon] jf]k]mG8]g 
l/kf]{6n] p7fPsf g}lts axzaf6 k|f/De eO{ ;g\ !(^) sf] bzsdf ;f] ;DaGwL ;+;bLo 
kl/jt{g u/L — tyf o"/f]kLo dfgj clwsf/ k|0ffnLaf6 dfgj clwsf/ xgg\ ePsf] 
eGg] x:tIf]k ;d]tnfO{ dWogh/ u/L— a[xt 5nkmn kZrft dfq, ;dn}lËstf lj/f]wL 
les\6f]l/of sfnLg sfg"gx? vf/]h u¥of] .

%= dfGotf tk{msf] cleofg

;g\ !(^! sf] aif{n] ;+o'Qm /fHo cd]l/sfdf k'/fgf …xf]df]lkmnÚ -homophile_ ;+u7gx? -h;sf] 
k|rf/ aGb eof]_sf] abnfdf84 jfl;Ë6g Dof6\6flrg\ ;dfh sf] :yfkgf u/fof] —h;\sf] d'Vo 
p2]Zo ;fj{hlgs ?kn] æ;dlnËLx?sf] l:ylt Pj+ cj:yf cGo ;dfg agfpg'Æ /x]sf] lyof] . 
ljZjel/ g} a[xQ/ dfgj clwsf/ ;+3if{sf] :j?k u|x0f ub}{ k'?ifd]x lj/f]wL sfg"gx?sf] vf/]h 
ug]{ lbzftk{m o:tf ;+:yfx? j]hf]8n] k}mlnP . ;g\ !(((sf] k|f/De;+u} s]xL clwsf/jfbLx?n] 
cfk\mgf k|oTgx?nfO{ æk'?if–;dlnËL d'lQmÆ -gay liberation_ ePsf] pb\3f]if u/] .

;f]eGbf cufj}, o"/f]k]nL dfgj clwsf/ k|0ffnLn] n}lËs cled'lvs/0fdf cfwfl/t dfu–bfjL 
k|lt d}qL -friendly_ eO;s]sf lyP . ;g\ !(*! df, o'\/f]kLo dfgj clwsf/ cbfntn] pQ/L 
cfo/n}08df k'?ifd]x Pj+ uDeL/ clZnntfsf ck/fwx?nfO{ dfgj clwsf/ ;DaGwL o"/f]k]nL 
dxf;lGw -ECHR_sf] wf/f * cGtu{t uf]kgLotfsf] clwsf/ xgg\ ePsf] k}m;nf ul/;s]sf] 
lyof] . of] k}m;nfaf6 Pshgf k'?if ;dlnËLn] k|rlnt sfg"gdf 7"nf] r'gf}lt lbP — ls pQ/ 
cfo/n}08df ck/fw dflgPsf] pQm sfg"gn] pgnfO{ kmf}hbf/L cleof]u nufPsfn] To;af6 
pgsf] uf]kgLotfsf] clwsf/ xgg\ x'g uof] eGg] bfjL u/] . cbfntn] of] sf]z]9'Ëf] ?kL 
8'8\h]g\ lj= ;+o'Qm clw/fHo  sf] d'åfdf æljjflbt sfg"gsf] sfof{Gjogn] lgj]bssf] lghL 
hLjgsf] ul/dfsf] clwsf/ -h;\ cGtu{t n}lËs hLjg klg kb{5_ pk/ lg/Gt/ x:tIf]k 
u/]sf] 7x{5, Æ eGg] k}m;nf u¥of] .85

82 Ibid., and Indian Univesity, Offi ce of Overseas Study, "LGBT Resources in the Middle East", 
www.indian.edu/-overseas/lesbigay/middleeast.html.

83 afa{8f];sf] ;+ljwfg, wf/f @^, hd}sf sf] wf/f @^-*+, l6«lg8f8  u0ftGq ePkl5 o:n]] arfpm bkmf k'gM  
sfod u–of] .

84 Eskridge, doc. Cit., pp. 821-822.
85 dfgj clwsf/ ;DaGwL o"/f]k]nL cbfnt, Judgment of 22 October 1981, Application No. 7572/76, 

para. 41.  
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To;/L g}, o"/f]k]nL cbfntn] ;g\ !(** / !((# df gf]l/; lj= cfo/n}0886 tyf df]lbgf];\ 
lj= ;fOk|;87 s|dzMsf] d'2fx?df To:t} k}m;nf u¥of] . b'a} /fHox?n] wd{df cfwfl/t ePsfn] 
;dn}lËstf lj?4 s8f k|ltjfb u/] / sfg"gsf] kl/kfngfsf] lglDt æg}ltstfsf] ;+/If0fÆ 
ug'{ h?/L 5 — sfg"gsf] p2]Zo a}w 5 egL axz u/] . o"/f]k]nL cbfnt oL b'a} d'2fdf 
j}olQs /fHosf] cEof; jf tL /fHon] cjnDag u/]sf] ljifodf e'ms]g— a?, clwsf+z 
;dn}lËs jo:sx?sf jLr x'g] ;xdtLo n}lËs sfo{nfO{ ck/flws/0faf6 x6fpg] cGo 
o"/f]k]nL dfgj clwsf/ cGtu{tsf clwsf+z ;b:o–/fi6«x?n] u/]sf cEof;nfO{ cg'z/0f 
ug'{kg]{ cfb]z lbof] . cbfntn] s'g} klg cj:yfdf pQm sfg"gsf] sfof{Gjogsf] nflu s'g} 
æk]lrbf] ;fdflhs cfjZostfÆ g/x]sf] kfof] . o;sf] ;dfg'kfltstf kl/If0f ug{, o"/f]k]nL 
cbfntn] JolQmsf] uf]kgLotfsf] clwsf/sf] pn‹g u/L ;dn}lËstf lj/f]wL sfg"gaf6 x'g] 
xfgL–gf]S;fgL, ljjflbt sfg"g sfof{Gjog ug]{ æj}w p2]Zox?Æ eGbf j9L dxTjsf] x'g] egL 
AofVof u/] .

tyflk, o"/f]k]nL cbfnt — uf]kgLotfsf] clwsf/ ;DaGwL k|fjwfgsf] dfWodaf6 b08 ;+lxtf 
eGbf aflx/ /fvL n}lËs cled'lvs/0f ;DaGwL clwsf/sf] a[xQ/ If]q klxrfg ug{ clgR5's 
b]lvof] .88 ;g\ !(((df dfq} xf] o"/f]k]nL cbfntn] uf]kgLotfsf] clwsf/ ;DaGwdf a[xt 
AofVof u¥of] — n'l:6u k|]og tyf j]s]6\ lj= ;+o'Qm clw/fHo89 / l:dy tyf u|]8L lj= 
;+o'Qm clw/fHo 90sf] d'2fx?df . dfgj clwsf/ ;DaGwL o"/f]k]nL dxf;lGwsf] wf/f * sf] 
k|of]u ub}{, cbfntn] ;}lgs ;]jfaf6 ;dlnËL k'?if tyf dlxnfx?nfO{ j+lrt ug]{ sfg"gnfO{ 
vf/]h u/]Ù / uf]kgLotfsf] AofVof v'Nnf kf/] — tfls ;dlnËL–dlxnf tyf ;dlnËL–k'?ifsf] 
hLjg aGb 9f]sf eGbf k/ ;fj{hlgs If]q;Dd k'Ug ;sf];\ . plQs} dxTjk"0f{ ;g\ !((( 
/x\of] — o"/f]k]nL cbfntn] :ki6tfsf ;fy æn}lËs cled'lvs/0fÆnfO{ lje]bsf] Pp6f 
lgif]lwt ju{ -prohibited category_ cGtu{t /fv] — o; d'2fdf kf]r'{luh\ cbfntsf] k}m;nf 
/2 u¥of], h;df Pshgf lktfnfO{ ;+/IfsTjsf] clwsf/af6 jl~rt ul/Psf] lyof] — lsgls 
pgL ;dn}lËs lyP .91  

cfh;Dd, ^ j6f b]zx?n] dfq ;dn}lËs ljjfxnfO{ dfGotf lbO{ sfg"g lgdf{0f u/]sf 5g\ M 

86 Judgment of 26 October 1988, Case of Norris v. Ireland, Application No. 10581/83.  
87 Judgment of 22 April 1993, Case of Modinos v. Cyprus, Application No. 15070/89.  
88 dfgj clwsf/ ;DaGwL o"/f]k]nL cbfntn] 8'h]g, gf]l/; tyf df]l8g;sf] d'2fx?df ;dlnËL / ljifd 

lnËLx? ljrsf pd]/ km/s k/] tfklg ;xdltsf] cfwf/df ul/Psfn] lje]b eof] eGg] lhls/nfO{ lg/Gt/ 
c:jLsf/ u¥of] .  

89 Judgment of 27 September 1999, Application No. 31417/96 and 32377/96.  
90 Judgment of 27 September 1999, Application No. 33985/96 and 33986/96.  
91 Judgment of 21 December 1999, Case of Salgueiro da Silva Mouta v. Portugal, Application No. 

33290/96.  
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tL x'g\— g]b/Nof08,92 j]lNhod\,93 :k]g,94 Sofg8f,95 gj]{,96 tyf blIf0f clk|msf,97 oL /fHox? 
dWo] b'O{ /fHon] ;DalGwt ;jf]{Rr cbfntx?sf cfb]zn] o;f] u/] .98

yk !* j6f b]zx?99 / kfFr b]zsf ;+3Lo /fHox?n]100 ljleGg sfg"gL JolQmx?— l;len 
o'lgog, /lhi68{ kf6{g/lzk, l;len kf6{g/lzk, l;len 8f]ln8fl/6L O{Toflb h:tf 
;dn}lËs ;DaGwx?nfO{ dfGotf lbPsf] kfOPsf] 5 – h;\df ljjfxsf ;a} k|sf/sf clwsf/ 
Pj+ st{Aox? kb{5g\ . ;dn}lËs hf]8Ln]  wd{k'q÷k'qL /fVg] -adoption_, cyjf To:tf 
aRrf÷aRrLnfO{ lje]b/lxt 9+un] s] s;/L /fVg] < ;f]] laifodf eg] ;'lglZrt  Joj:yf 
eO{;s]sf]  5}g . dfgj clwsf/ ;DaGwL o"/f]k]nL cbfntn] k}m;nf u/]sf] 5 — /fHon] 
Psn JolQmåf/f ul/g] wd{k'q÷k'qL ;DaGwL Joj:yfnfO{ dfGotf lbPsf] 5, wd{k'q÷k'qL /fVg  
ul/Psf] lgj]bg pk/ ljrf/ ul/bf eg] :j]R5frf/L 9Ën] JolQmsf] n}lËs cled'lvs/0fsf] 
Vofn ug'{ x'b}g .101 tyflk, o;\ s'/faf6 b'O{j6f k|Zgx? cg'Ql/t x'G5g\ M s] n}lËs 
cled'lvs/0fsf] cfwf/df s;}sf] aRrf ckgfpg] lgj]bg c:jLsf/ ug]{ /fHo;+u s'g} 
cf}lrTok"0f{ sf/0f x'g ;Qm5 < ;dlnËL hf]8LnfO{ ljjfx ug]{ clwsf/ k|bfg ul/Psf] 
cj:yfdf . s] /fHox?n] k|efjsf/L9Ën] k'?if tyf dlxnf ;dlnËL lj?4 j}jflxs hf]8Lsf] 
wd{k'q agfpg kfpg] of]Uotfdf aGb]h nufO{ s'g} lje]b ug{  ldN5 <102 ;o'Qm /fHo 
cd]l/sfdf hxL+txL— Psn xf];\ jf hf]8L k'?if tyf dlxnf,  ;dlnËLx?n] wd{k'q÷k'qL 

92 Civil Code, Article 30, Book 1,  reform of 2001.  
93 Civil Code, Article 143, Book 1, Title V, Chapter 1, reform of 13 February 2003, Moniteur Belge, 

28 February 2003, pp. 9880-83.  
94 Civil Code, Article 44, reformed by Law 13/2005, 30 June 2005, Boletín del Estado, 2 July 

2005.  
95 Civil Marriage Act of 20  July 2005.  
96 gj]{sf] ;+;b :6f]l6Ën] gofF sfg"g hgj/L !, @))( b]lv nfu' x'g] u/L ;dlnËL ljjfx-equal marriage_nfO{ 

dfGotf k|bfg u¥of] . pQm sfg"gn] ;xsdL{ btf{ P]g vf/]h u¥of] / k"j{ btf{ u/L ;s]sf ;xsdL{x?nfO{ 
To:tf] btf{ sfod} /fVg] jf ljjfxdf kl/0ft ug]{ ljsNk k|bfg u¥of] .  

97 Civil Union Act [No. 17 of 2006], 30 Nov 2006.  
98 Reference Same-Sex Marriage [2004] 3 S.C.R. 698, 2004 SCC 79 (Canada); Fouría and Bonthuys 

v. Minister of Home Affairs, Case CCT 25/03 (South Africa).  
99 Andorra; Colombia; Croatia; Czech Republic; Denmark; Finland; France; Germany; Hungary; 

Iceland; Isreal; Luxembourg; New Zealand; Slovenia; Sweden; Swifzerland; United Kingdom 
and Uruguay.  

100 Argentina (Autonomous City of Buenos Aires; the Province of Río Negro and the city of Villa 
Carlos Paz), Australia (Australian Capital Territory, Tasmania and Victoria), Brazil (Río de Ja-
neiro), Mexico (Coahuila, Mexico D.F.) and United States of America (Connecticut, Hawaii, 
New Hampshire, New Jersey, Vermont, distrivt of Columbia, Maine, Oregon and Washington).  

101 Judgment of 22 January 2008, Case of E.B. v. France, Application No. 43546/02.  
102 of] d'2f, pbfx/0fsf] nflu, cd]l/sfsf] ptx /fHosf] xf], h;n] cljjflxt o'unx?nfO{ wd{k'q÷k'qL 

/fVg lbb}g / ;dljjfx ug{ klg lgif]w ub{5 . Utah Code Title 30 Chapter 1 Section 2 and Title 78B 
Chapter 6 Section 117. 
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/fVg kfp+5g\ .103 /, To:t} blIf0f clk|msf,104 Oh/fon, :k]g tyf Sofg8f tyf ci6«]lnofsf 
clwsf+z efux?df105 o:tf] wd{k'q÷k'qL  /fVg kfpg] Aoj:yf 5 .                      

n}lËs cled'lvs/0f tyf n}lËs klxrfgdf cfwfl/t dfgj clwsf/df ePsf] k|ult pQ/L 
cd]l/sf / o"/f]kdf dfq} l;ldt 5}g . ;g\ !(&) / !(*) sf] bzsdf k'?if ;dlnËL 
tyf dlxnf ;dlnËLx?sf] clwsf/x?sf] kIfkf]if0f ub}{ ljZjel/ g} :yfgLo ultljlwx? 
;DkGg ePsf 5g\ . sf]nlDaofsf] df]leldG6f] kf] nf lnj/]zg xf]df]z]s\h'on;\ eGg] ;+:yfn] 
;g\ !(*! df k'?ifd]xnfO{ ck/flws/0f ug{af6 x6fpg ;kmntfk"j{s cleofg ;+rfng 
u¥of] . cGo ;kmn cleofgx? Go"lhn}08, Oh/fon tyf ci6«]lnofsf :yfgLo ;+3÷;+:yfx?åf/f 
;+rflnt ul/Psf 5g\ .

k'?if tyf dlxnf ;dlnËLx?n] s]jn k'?ifd]x lj/f]wL sfg"g-anti–sodomy laws_ vf/]h 
ug{ dfq nfu]sf] xf]OgÙ logLx?n] clje]b tyf klxrfg h:tf dfgj clwsf/ ;DaGwL 
ljifox? klg p7fPsf 5g\ . zLto'4sf] cGTon] dfgj clwsf/ ;ls|otfsf] lglDt gofF 
cj;/x? Nofof] . ;g\ !((! kl5sf] bzsdf :yfgLo gful/s ;dfh tyf o"/f]k]nL kl/ifb sf] 
lj:tf/n] k"jL{ o'/f]ksf !( b]zx?df / k"j{ ;f]leot ;+3df k'?ifd]x ;DaGwL sfg"g vf/]h ug{ 
;xof]u k'¥ofof] . ljt]sf tLg bzsdf k'?if tyf dlxnf ;dn}lËs, lån}lËs tyf km/s–
n}lËs -LGBT_ JolQmx?sf clwsf/x?sf] cleofg — h:tf] cfhef]ln o;/L hflgG5 – lrnL, 
s]k jb]{, lkmhL, dfz{n låk ;d"x, d+uf]lnof, lgsf/fu'jf tyf ;+o'Qm /fHo cd]l/sfsf afFls 
/fHox?106sf] k'?ifd]xL sfg"g -sodomy laws_ sf] vf/]h ug]{ ;Gbe{df :yfgLo tyf cGt/f{li6«o 
k|oTgx? ;+o'Qm ?kdf ;+rfng eO{/x]sf] b]lvG5 . cd]l/sfdf ;g\ !(($ b]lv k|f/De eO{ w]/} 
b]zx?df ;dn}lËs cled'lvs/0f ;DaGwL lje]b lgif]w ug]{ sfg"g aGof], h:tf] M OSj]8/df107 
;+j}wflgs ;+zf]wg ul/of]Ù d]lS;sf]df108 ljw]os NofOof], Sofg8fdf109 ;jf]{Rr cbfntsf] 
k}m;nf, sf]nlDaofdf110 ;+j}wflgs cbfntsf] lg0f{o–>[Înf tyf e]g]h'onfdf111 sfo{sf/L 
cfb]zaf6 ul/of] . o; ;Gbe{df, h'g @))* df cd]l/sL /fHox?sf] ;+u7gsf] ;fwf/0f ;efn] 

103 Gary J. Gates, M.V. Lee Badgett, Jennifer Ehrle Macomber and Kate Chambers, Adoption and 
Foster Care by Gay and Lesbian Parents in the United States, Ed. The Williams Institute (UCLA 
School of Law)/ The Urban Institute – Washington, DC, March 2007, p. 3.  

104 blIf0f clk|msfsf] ;+j}wflgs cbfnt, Judgment of 10 September 2002, Case of Du Toit and de Vos 
v. Minister for Welfare and Population Development, Case CCT 40/01.  

105 Adoption Act of 1994, part 3, division 6, section 39, Western Australia Consolidated Acts.  
106 Daniel Ottoson, State Sponsored Homophobia, Ed. International Lesbian and Gay Association, 

April 2007, 3 (http://www.ilga/statehomophobia/state_sponsored_homophobia_ILGA_ 07. 
pdf.).  

107 OSj]8/sf]] ;+ljwfg, wf/f @#, x/k #    
108 Federal Law to Prevent and Eliminate Discrimination (Ley Federal para Preveniry Eliminar la 

Discriminación) of 11 June 2003.   
109 Egan v. Canada, [1995] 2 S.C.R. 513.  
110 pbfx./0fsf] nflu x]g'{xf];\M sf]nlDjofsf] ;+j}wflgs cbfnt: Judgments No. T-097/94,  T-101/98,  

C-481/98,  C-507/99,  T-268/00,  C-373/02 and T-301/04.  
111 Regulation of the Statutory law of the Work (Reglament de la Ley Orgánica del Trabajo), in the 

offi cial journal (Gaceta Ofi cial) No. 5.292 of January 1999.  



23n}lËs cled'lvs/0f, n}lËs klxrfg tyf cGt/fli6«o dfgj clwsf/ sfg"g

;j{;Ddltåf/f ædfgj clwsf/, n}lËs cled'lvs/0f tyf n}lËs klxrfgÆ eGg] ljifodf 
klxnf] k|:tfj g} kfl/t u¥of] — h'g vf;u/L lgs} ;fGb{les nfUb5 .112 ljZj el/g} lje]b 
lj/f]wL sfg"gx? Jff ;+j}wflgs k|fjwfgx? blIf0f clk|msf,113 Oh/fon,114 tfOjfg,115 lkmhL116 
nufot b]zx?df NofOPsf 5g\ .

^= s]xL kl/efiffx¿

n}lËs cled'lvs/0f tyf n}lËs klxrfgsf] ;+jf]wg ul//xbf o;sf lglZrt zAbfjnL 
tyf wf/0ffx? jf/] :ki6 kfg'{ lgtfGt h?/L 5 . s;}sf] n}lËs cled'lvs/0f atfpg' kbf{, 
dflg;x?n] af/Daf/ æk'?if–;dlnËLÆ -gay_, ædlxnf–;dlnËLÆ -lesbian_, lnË k|Tof/f]k0f 
k"j{sf cj:yfnfO{ æljnf]d–lnËLÆ -transgendered_ / lnË k|Tof/f]k0f kl5sf] cj:yfnfO{ 
ækl/jlt{t–lnËLÆ -transsexual_ eGg] u/]sf] ;'lgG5 . n}lËs cled'lvs/0f tyf n}lËs 
klxrfg ;DaGwdf cGt/f{li6«o dfgj clwsf/ sfg"gsf] sfof{Gjog ;DaGwL l;4fGtx? 
-hhfstf{ l;4fGtx?_ n] pkof]uL kl/efiff lbPsf5g\ . 

hhfstf{ l;4fGtx? sf] k|:tfjgfsf cg';f/, n}lËs cled'lvs/0fsf] cy{  M

æk|To]s JolQmsf] s;} k|ltsf] cGtlg{lxt efjgfTds, ddtfdoL tyf n}lËs 
rfxgf tyf ljleGg lnË jf  ;dfg lnË jf Ps eGbf j9L lnË ePsf JolQmx? 
jLr :jefljs n}lËs ;DaGw ePsf] Æ eGg] x'G5 .

n}lËs cled'lvs/0fsf] l:yltn] s;}sf] n}lËs rfxgf jf cg'e"ltsf] lnË :yflkt ub{5 . 
s'g} JolQmsf] n}lËs cled'lvs/0fnfO{ o; k|sf/n] ljeflht ug{ ;lsG5 M -s_ ;dlnËL 
-homosexual_— ;dfg jf p:t} jf ;dlnË jLrsf] rfxgf ePsf] -v_ ljifd–lnËL 
-heterosexual)—ljkl/t lnË jLrsf] rfxgf -u_ lålnËL -bisexual)— ljkl/t / ;dfg lnË  
u/L b'j}  lnË jLrsf] rfxgf eGg] hgfpF5 . o:tf kl/rofTds j0f{gn] n}lËstfsf] ljifodf 
lrlsT;sLo ;/f]sf/ klg pTkGg u/fp+b5Ù / s;} s;}n] c;xhtfsf ;fy jsfnt ub{5g\ 
ls ltgLx? lrlsT;f Oltxf;sf] To; ;dosf pTklt lyP hltv]/ ;dn}lËstfnfO{ zf/Ll/s 
ljsf/sf] kl/If0f4f/f ul/g] pkrf/Lo /f]u -pathological illness_ sf] ?kdf klxrfg u/L 
;f]xL cg'?k Aojxf/  ug]{ ul/Psf] lyof] .117

-cg'jfbssf] l6Kk0fLM g]kfndf  ljnf]dlnËL -transgender_nfO{ t];|f] lnËL eGg] u/]sf]5_

112 AG/RES. 2435 (XXXVIII-O/08_. "Human Rights, Sexual Orientation and Gender Identity", 
adopted the 3 June 2008.   

113 blIf0f clk|msfsf] ;+ljwfg, wf/f (, x/k #    
114 Equal Employment Opportunity Act (1993); Danilowitz v. El Al, Supreme Court of Israel, 1995  
115 www.state .gov/g/drl/rls/hrrpt/2007/100517.htm.   
116 lkmhLsf] ;+ljwfg, wf/f #*, bkmf @-s_  
117 x]g'{xf];\ M Alice Miller sf]  æn}lËs clwsf/sf zAbx? / ltgLx?sf] cy{ M n}lËs tyf lnË ljljwtf 

;DaGwL k|efjsf/L dfgj clwsf/ s[ltsf lglDt k|j]zåf/,Æ hhfstf{ j}7sdf k|:t't sfo{kq, November 
2006.   
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dlxnf ;dlnËL, k'?if ;dlnËL h:tf zAbx?sf] pTklt / ;f+:s[lts ;fk]Ifjfb ;DaGwL 
ljjfbsf] ljifon] k|ToIf ;+o'Qm /fi6« ;+3 jf s]xL clwsf/x?sf] ;Gbe{df ltgLx?sf] 
dfgs k|of]u pk/ lrGtf pTkGg u/]sf 5g\ . o:tf lrGtfsf] sf/0fn] ;dn}lËs Aojxf/df 
;+nUg ePsfx?nfO{ hgfpg æk'?if;+u k'?ifsf] d}y'gÆ-Men who have sex with men_ jf 
Pd\P;\Pd\ -MSM_ h:tf zAbfjnLsf] pTklt ePsf] 5 .118 of] n}lËs klxrfgsf] lglDt 
ljjfbf:kb bfjL x6fO{ Pp6f jlu{s/0f ug]{ k|oTg xf]Ù cyjf Go"gtd ?kdf To:tf jlu{s/0fsf] 
k|rf/fTds cy{ klg x'G5 . a?, MSM n] ;fj{hlgs :jf:Yo pkrf/sf] ;Gbe{df o:tf 
Aojxf/sf] jlu{s/0fsf] cfjZostf dxz'; u/fp+b5Ù lsgls MSM x? PrcfO{le÷P8\; 
/f]syfdsf] lglDt Pp6f hf]lvdo'Qm ;d"x dflgPsf] 5 .

dfgj clwsf/ /Iffsf] ;Gbe{df 1fg / klxrfgsf] lglDt n}lËs cleJolQm klg dxTjk"0f{ 
x'G5 . k'?if jf :qL ePsf] x}l;otdf tL JolQmx? hf] ;fljs adf]lhd :qL jf k'?ifsf] ?kdf 
dflgGgg\, sf] dfgj clwsf/ pn‹gsf sf/0f ePsf 5g\ . j}olQs cfr/0f, klx/gsf] :j?k, 
9fFrf, af]Ng] tl/sf, ;fdflhs Aojxf/ / cGtls|of dlxnfsf] cfly{s :jtGqtf / ljkl/t lnË 
jf n}lËs ;xsdL{sf] cefj, O{Toflb n}lËs cg'dfg ljkl/tsf :j?k x'g\ .

hhfstf{ l;4fGt sf] k|:tfjgf cg';f/, n}lËs klxrfg eGgfn] M 

æk|To]s JolQmsf] leq} b]lv cg'e"t ul/Psf] n}lËs cg'e'lt xf]— Tof] hGdbf k|fKt 
u/]sf] hg]Gb|Lo;+u ldNg jf gldNg ;Sb5 — h;\cGtu{t JolQmsf] zf/Ll/s 
;+j]u klg kb{5g\ -olb :jtGqtfk"j{s 5gf}6 ug{ lbPdf, ;f] cGtu{t lrlsT;sLo 
zNols|of jf cGo pkfoåf/f k|Tof/f]k0f ul/Psf] zf/Ll/s :j?k jf sfo{ ;d]t 
;dflji6 ePsf] dflgG5_, / kf]zfs, af]nL Pj+ 9fFrf–sfFrf cGo n}lËs cleJolQm 
;d]t kb{5g\ .Æ 

…ljnf]d–lnËL -transgender_ JolQmÚ eg]sf] To:tf] JolQm xf] — h;\sf] hGdbf lnP/ cfPsf] 
zf/Ll/s :j?k eGbf km/s9Ësf] n}lËstfsf] ulx/f] cg'e"lt x'G5 . To:tf] JolQmsf] n}lËs 
klxrfg :qLaf6 k'?if -female to male – FTM_ x'g ;Sb5 — h;\df dlxnfsf] hLpm z/L/ 
lnP/ hlGdPsf] eP tfklg a9L dfqfdf k'?ifsf] n}lËstf x'G5 . To:t}, o:tf] JolQm hf] 
k'?ifaf6 dlxnf -male to female – MTF_ x'g ;Sb5 — h;\sf] n}lËs klxrfg k'?ifsf] z/L/ 
jf zf/Ll/s :j?k lnP/ hGd] tfklg :qLsf] n}lËstf a9L x'G5 .

…kl/jlQ{t–lnËL -transsexual_JolQmÚ eg]sf] To:tf] JolQm xf] — h;\sf] gofF zf/Ll/s n}lËs 
ljz]iftf axfnLsf] nflu zNols|of u/L jf s'g} k2ltåf/f zf/Ll/s jf …xfdf]{g ;DaGwL 
kl/jt{g jf k|Tof/f]k0f ul/Psf] x'G5 . n}lËs leGgtf jf kl/jt{g ePsf JolQmx?sf] s'g} 
n}lËs cled'lvs/0f x'g ;Sb5 — lnËnfO{ n}lËs lqmofaf6 5'6\ofpg' h?/L 5 . o;jf/] 
kl5af6 yk 5nkmn ul/g] 5 — dfgj clwsf/ ;DaGwL o"/f]k]nL cbfntsf] ljlwzf:qLo 

118 x]g'{xf];\ M UNAIDS, "Men who have sex with men" (http://www.unaids.org/en/PolicyAndPractice/ 
KeyPopulations/MenSexMen/).  
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b[li6sf]0f cg';f/, æn}lËs klxrfgÆ eGgfn] zNols|of xfdf]{g ;DaGwL kl/jt{gåf/f k|fKt 
ljifdn}lËs Ifdtf -heterosexual performance_ ;DkGg zf/Ll/s :j?ksf] kl/jlt{t gofF 
lnË -transexualism_ eGg] a'emfp+5 . o;\ dfGotfsf] ljlwzf:qLo cfwf/ ;+o'Qm clw/fHosf] 
/fli6«o ljlwzf:qåf/f lnOPsf] xf] . 

Gofod"lt{ …yf]kÚ n]119 sf]/j]6 lj= sf]/j]6 sf] j]nfotL d'2fdf  lgDgfg';f/sf] km/s dt /fVb} 
pNn]v ug'{ ePsf] 5 M

ævf;u/L ljjfxsf] xsdf qmf]df]hd ;DaGwL tTjnfO{ lg0ff{os, jf lgisiff{Tds 
dfGg' kbf{ dnfO{ ljjfbf:kb nfUb5 . lsgls of] j}1flgs kl/If0f eGbf 
afx]ssf] cg'e"lt ug{ jf btf{ ug{ g;lsg] JolQmsf] cb[io :j?k -invisible feature_ 
xf] . o;n] zf/Ll/s jf dgf]j}1flgs ?kdf s'g} of]ubfg k'¥ofpb}g . jf:tjdf 
cfhef]ln ljjfx h:tf] ;+:yfsf] ;Gbe{df, n}lËstf ;DaGwL lg0f{o ug'{ kbf{ 
dnfO{ o:tf] ;xL nfUb5 — hGd]sf] ;do jf cfwf/df xf]Og dgf]j}1flgs 
tTjnfO{ a9L k|fyldstf lbg' jf ljjfxsf] ;do eGbf 7Ls cufl8 cfjZos 
7x/ d"NofÍg ug'{ ;}4flGts Pj+ tfls{s b[li6n] ;xL xf] .Æ120 

lnË  k|Tof/f]k0f jf kl/jt{g ul/Psf l/ s]ljgsf] ci6«]lnofO{ d'2fdf Gofod"lt{ lr;f]d\ n] 
o:tf] k}m;nf  u/] M

æ…k'?ifÚ / …:qLÚ eGg] zAbsf] ;fdfGo ;dsfnLg -contemporary_ cy{ x'g] x'gfn], 
ljjfxsf] k|of]hgsf] lglDt JolQmsf] lnË lgwf{/0f ug'{ s'g} Ps z'qLo ;dfwfg 
5}g — o;f] eGg'sf] cy{, s'g} lglZrt d'2fdf /x]sf] sfg"gL k|ZgnfO{ Psn 
cfwf/ -criterion_df jf To;sf] l;ldt ;"lrsf] k|of]u u/]/ lg0f{o ug{ ;lsG5 
eg]/ dfGg ;lsb}g . o;/L, s'g} JolQmsf] lnË — s|f]df]hd jf hg]lGb|o lnË 
jf cGo s'g} l;ldt tTjx?—z's|ls6 jf c08sf]ifLo c+u, z's|ls6 jf hg]Gb|Lo 
-rfx] Tof] hGdsf] j]nf jf cGo ;dodf lgwf{/0f ul/Psf] lsg gxf];\_ h:tf 
s'g} Pp6f tTjdf dfq} l;ldt x'G5 eg]/ dfGg' unt x'g]5 . To:t} k|sf/n], s'g} 
klg JolQmsf] dgf]j}1flgs cj:yf jf JolQmsf] ædg–dl:tissf] n}lËstfÆsf] 
cfwf/df dfq} o; k|Zgsf] ;dfwfg vf]Hg' sfg"gtM unt x'g]5 . 

ljjfxsf] k|of]hgsf] lgldQ, s'g} JolQmsf] lnË lgwf{/0f ug'{ kbf{, cGo ;a} 
;fGble{s s'/fx?k|lt b[li6 k'¥ofpg' kb{5 . d oxfF Pp6f k"0f{ ;"lr k|:t't ug'{ 
jf To:tf] s'g} tTj h'g Ps eGbf csf]{ dxTjk"0f{ 5g\ eg]/ ;'emfj lbg klg 
vf]lh/fv]sf] 5}gÙ tyflk, d]/f] ljrf/df s]xL ;fGble{s s'/fx? oxfF pNn]Vo 5g\ M 

119 Judgment of 2 February 1970, Case of Corbett v. Corbett (otherwise called Ashley), para. 155, 
cited in European Court of Human Rights,  Judgment of 11 July 2002,  Case of, Application No. 
25680/94, para. 36.  

120 Judgment of 2 February 1970,
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hGd]sf] j]nfsf JolQmsf] h}ljs tyf zf/Ll/s ljz]iftfx? -h; cGtu{t z's|ls6 
jf l8Da pTkfbg ug]{ n}lËs c+u, hg]lGb|o tyf qmf]df]hd_Ù JolQmsf] hLjgsf] 
cg'ejx? — h;\cGtu{t pm x's]{–a9]sf] x'G5 / hLjgk|lt JolQmsf] b[li6sf]0f, :qL 
jf k'?ifsf]?kdf JolQmsf] :jcg'e"lt — :qL jf k'?ifsf] ?kdf ;dfhdf s;n] 
s'g xb;Dd sfd u/]sf] 5 Ù JolQmn] u/]sf] xfdf]{g, zNols|of jf lrlsT;sLo 
lnË k|Tof/f]k0f ;DaGwL pkrf/x? tyf o:tf pkrf/sf kl/0ffdx?, / ljjfxsf] 
;dodf JoQm JolQmsf] hLjzf:qLo, dgf]j}1flgs tyf zf/Ll/s ljz]iftfx? 
kb{5g\ .Æ121

LGBT- ædlxnf–;dlnËL -lesbian_ tyf k'?if–;dlnËL -gay_, lålnËL -bisexual_ Pj+ 
ljnf]d–lnËL -transgender_Æ JolQmx?sf] cfBfgfd\ -acronym_ xf] . o;\cGtu{t klxrfg 
ul/Psf dlxnf tyf k'?if–;dlnËLx?, lålnËL tyf ljkl/t n}lËs cled'lvs/0f ePsf 
kl/jt{g cfsf+IfL lnËLsf] Ps ;d"x—…ljnf]d–lnËLÚ -transgender_ ;d]t ;dfj]z ul/Psf 
5g\ . ;+o'Qm /fi6« ;+3n] n}lËs cled'lvs/0f, n}lËs klxrfg tyf n}lËs cleJolQmx?sf] 
;jfnx?sf] ;+jf]wg n}lËs cNk;+Vossf] em08fd'lg u/]sf] 5 . k|f]k]m;/ Pln; ldn/sf] dt 5 
— of] 5ftf zAbfjnL lje]b, jlxis/0f tyf nf~5gfsf] ;jfnx?sf] ;Daf]wg ug{ /fi6« ;+3Lo 
lj1x? Pj+ ;+oGqx?n] k|of]u ug]{ u/]sf5g\ . n}lËs cNk;+Vos cGtu{t s'g s'g ;d"xx?nfO{ 
;dfj]z ug]{ / Tof] s] s;/L lgwf{/0f ul/G5 eGg] ;DaGwdf eg] c:ki6tf b]lvG5 .122 pmgn] 
pNn]v u/]sf] 5 — oBlk tL ;jfnx?sf] ;dfwfg ug]{ lbzfdf of] o;/L agfOPsf] ;d"x 
;xfosl;4 ePsf] 5, tfklg n}lËstf tyf lnË ;DaGwL dfgj clwsf/ pn‹gsf ;d"xx? 
5'6\ofpg] b[li6sf]0faf6 eg] of] s7Lg …;+s]tlnkL Ú-shorthand_ dfq x'g ;Sb5 .

121 Judgment of 12 October 2001, Family Court of Australia – At Sidney, File No. SY136 Of 1999, 
[2002] Fam CA 1074, para. 328.   

122 Alice Miller yk pNn]v ug'{ x'G5, æ;j{k|yd of] zAbfjnL g} c:ki6 5 — o; cGtu{t sf] sf] kb{5g\ < 
o; 5ftf cGtu{t t'?Gt} :kwf{ Pj+ k|ltof]lutf x'g ;Sb5g\ æcNk;+VosÆ -;dfj]lztfsf] lglDt 
dlxnf tyf k'?if ;dlnËL—of}gsdL{x? 7]nd\7]n ug]{ 5g\_sf] dfGotf kfpg] ;jeGbf 7"nf] xs s:sf] 
xf]nf < låtLotM oL leGg ;d"xx?sf] …SnaÚ aGnf / bfjL unf{g\ ltgLx? ;dfg k|sf/sf] lje]b jf 
b'Jo{jxf/af6 kLl8t 5g\ eg]/ / To;sf/0f, ;j}n] ;dfg k|sf/sf] pkrf/ dfu unf{g\ . ;j} ;dfg 
-omnium-gatherum_sf] k|fjwfgsf] k|efjn] Pp6f c:ki6tf 5f]8\b5 — ls s:tf] vfnsf] sfg"g jf 
gLltsf] ljz]if k|fjwfgn] s'g} ;d"x ljz]if k|lt b'Jo{jxf/ Pj+ lje]b u¥of] egL k'g{ljrf/ ug]{ < [===] 
n}lËs klxrfg jf cleJolQmsf] cfwf/df x'g] lje]bsf] lglDt clje]bk"0f{ ;+/If0f ;DaGwL sfg"g lgdf{0f 
ug'{ eGbf of}g sfo{sf] ck/flws/0f jf j]Zofj[lt sfg"gsf] ;'wf/ ug]{ ljifo r'gf}ltk"0f{ 5 — t/, of] Pp6f 
Hofb} km/s k|;Ë xf] . -Alice Miller, "Sexual rights words and their meanings", doc.cit._=  
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ædfgj clwsf/sf] ;Ddfg Pj+ k|Tofe'lt ug{‘ / ;dfgtf Pj+ 
lje]bsf] l;4fGt jLr cGof]Gofl>t ;DjGw 5 . /fHox?,  ljgf 
e]befj clwsf/ Pj+ :jtGqtfx?sf] k"0f{ Pj+ :jtGq k|of]usf] 
;Ddfg Pj+ k|Tofe"lt ug{ jfWosf/L x'G5g\ . /fHo4f/f ljgf 
e]befj dfgj clwsf/sf] ;Ddfg / k|Tofe"lt ug]{ ;fdfGo 
bfloTj cj1f x'g uPdf o;n] cGt/f{li6«o bfloTjnfO{ hGd 
lbGf ;Qm5 .Æ

— dfgj clwsf/ ;+jGwL cGt/–cd]l/sL cbfnt123

v= cGt/f{li6«o tyf t'ngfTds ;fj{hlgs sfg"gdf cfwf/x¿ 

ljgf n}lËs cled'lvs/0f jf n}lËs klxrfg, ;Dk"0f{ dfgjhflt sfg"g ;dIf ;dfg 5g\—
dfgj JolQmdf cGtlg{lxt ul/dfaf6 lgM;[t :jtGqtfx? M sfg"g ;dIf ;dfgtf, clje]b 
tyf sfg"gsf] ;dfg ;+/If0f k|flKtsf xsbf/ x'G5g\ . 

!= sfg"g ;dIf clje]b tyf ;dfgtf jLr ;DaGw

cGt/f{li6«o sfg"g cGtu{t sfg"g ;dIf clje]bsf] l;4fGt124 / ;dfgtfsf] clwsf/125 
ljZjJofkL ?kaf6 :jLs[t Pj+ ;+/lIft ul/Psf 5g\ . ;+o'Qm /fi6« ;+3Lo dfgj clwsf/ 
;ldltn] 3f]if0ff u/]sf] 5 M

123 Advisory Opinion OC-18/03, Juridical Condition and Rights of the Uudocumented Migrants, of 
17 September 2003, Series A No. 18, para. 85. 

124 ;+o'Qm /fi6«;+3Lo j8fkq sf] wf/fx? !-#_ / %%; dfgj clwsf/sf] ljZjJofkL 3f]if0ffkqsf] wf/f & ; 
gful/s tyf /fhg}lts clwsf/sf] cGt/f{li6«o cg'Gw (ICCPR_ sf] wf/fx? @, $-!_ tyf @^; cfly{s  
;fdflhs tyf ;f+:s[lts clwsf/ ;+jGwL cGt/f{li6«o cg'jGw sf]  wf/f @ ; jfnjflnsf ;DaGwL 
dxf;lGw sf] wf/f @ ; ;Dk"0f{ cfk|jf;L >lds tyf ltgLx?sf] kl/jf/sf ;b:ox?sf] clwsf/ ;DaGwL 
cGt/f{li6«o dxf;lGw sf] wf/f & ; ckfËtf ePsf] JolQmx?sf clwsf/ ;DaGwL dxf;lGw sf] wf/f # ; 
jfnjflnsf] clwsf/ tyf sNof0f ;DaGwL clk|msL j8fkq sf] wf/f # ; dfgj tyf  hgclwsf/ ;+jGwL 
clk|msL j8fkq sf] wf/f @ ; jfnjflnsf ;DaGwL dxf;lGw sf] wf/f @ ; dfgj clwsf/ ;DaGwL o"/f]k]nL 
dxf;lGw sf] wf/f !$; dfgj clwsf/ ;DaGwL o"/f]k]nL dxf;lGw sf] cfn]v g+= !@Ù; dfgjsf] clwsf/ 
tyf st{Aosf] cd]l/sL 3f]if0ff sf] wf/f II; dfgj clwsf/ ;DaGwL cd]l/sL dxf;lGwsf] wf/f !;  dfgj 
clwsf/ ;+jGwL c/j j8fkq sf] wf/f # / !!; / o"/f]k]nL ;+3sf] df}lns clwsf/ ;DaGwL a8fkq sf] 
wf/f @! .  

125 dfgj clwsf/sf] ljZjAofkL 3f]if0ff sf] wf/f !&, ICCPR sf] wf/f @^Ù dfgj clwsf/ ;DaGwL clk|msL 
cfof]u -ACHPR_ sf] wf/f–#Ù dfgjsf] clwsf/ tyf st{Aosf] cd]l/sL 3f]if0ff sf] wf/f II; dfgj clwsf/ 
;DaGwL cd]l/sL dxf;lGw sf] wf/f @$Ù dfgj clwsf/ ;DaGwL o"/f]k]nL dxf;lGw sf] cfn]v g+= !@Ù 
dfgj clwsf/ ;DaGwL c/j a8fkq sf] wf/f !!Ù o"/f]k]nL ;+3sf] df}lns clwsf/ ;DaGwL a8fkq sf] 
wf/f @) . 
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æ ljgf e]befj sfg"g ;dIf ;dfgtf tyf sfg"gsf] ;dfg ;+/If0fsf] ;fy;fy} 
dfgj clwsf/ ;+/If0fsf] ;DaGwdf clje]b Pp6f cfwf/e"t tyf ;fdfGo 
l;4fGt ag]sf] 5 .Æ126 

sfg"g ;dIf clje]bsf] l;4fGt tyf ;dfgtfsf] clwsf/ jLrsf] lgs6 Pj+ cGof]Gofl>t 
;DaGw 5 eGg] s'/f gful/s tyf /fhg}lts clwsf/ ;DjGwL cg'jGw -ICCPR_ sf] wf/f 
@^ n] k|dfl0ft u/]sf] 5 Ù h;\df pNn]v ul/Psf] 5, æ;j} JolQm sfg"g ;dIf ;dfg 5g\ / 
ljgf e]befj sfg"gsf] ;dfg ;+/If0fsf xsbf/ 5g\ . [===] sfg"gn] s'g} klg lje]bsf] cGTo 
ub{5 / ;Dk"0f{ JolQmx? ;dfg 5g\ tyf hflt, /+u, lnË, efiff, wd{, /fhg}lts jf cGo s'g} 
cf:yf, /fli6«o jf ;fdflhs pTklt, ;+klt, hGd, jf cGo s'g} klg x}l;otsf] cfwf/df x'g] 
e]befj lj?4 k|efjsf/L ;+/If0f ;d]tsf] k|Tofe"lt ug{]5 .Æ127

@= sfg"g ;dIf clje]bsf] l;4fGt tyf ;dfg x'g] clwsf/sf If]q tyf kx'Fr

sfg"g ;dIf clje]bsf] l;4fGt tyf ;dfg x'g] clwsf/sf nflu s] cfjZostf kb{5 eg] 
/fHon] dflg;nfO{ /fhsLo c+ux?af6 dfq arfpg] xf]O{g— lghL ;+3÷;+:yf Pj+ JolQmx? 
;d]taf6 arfpg' kb{5 . dfgj clwsf/ ;ldltsf cg';f/, lje]b cGtu{t æsfg"g jf 
;/sf/L clwsf/Lx?4f/f ;+rflnt tyf ;+/lIft s'g} klg If]qdf ul/g] lje]bÆsf] lgif]w 
;d]t kb{5 .128 

sfg"g ;dIf clje]bsf] l;4fGt tyf ;dfg x'g] clwsf/nfO{ k|efjsf/L agfpg] ;Gbe{df 
dfgj clwsf/ ;ldltn] k|i6\ofPsf] 5, ælje]bÆ eGg] zAbn] s'g} e]befj, jlxis/0f, 
jGb]h, cyjf hflt, /+u, lnË, efiff, wd{, /fhg}lts jf cGo cf:yf, /fli6«o jf ;fdflhs 
pTklt, ;Dklt, hGd jf cGo x}l;otdf cfwfl/t k|fyldstf, / ;Dk"0f{ JolQmx?4f/f ;dfg 
cfwf/df ;Dk"0f{ clwsf/ tyf :jtGqtfx?sf] klxrfg, pkef]u jf k|of]usf]] lg/k]If cGTo ;d]t 
a'e\mg' kb{5 .Æ129 dfgj clwsf/ tyf hgclwsf/ clwsf/ ;DaGwL clk|msL cfof]u130 / dfgj 
clwsf/ ;DaGwL o"/f]k]nL cbfntn] 131 klg o:t} b[li6sf]0f /fv]sf 5g\ . dfgj clwsf/ 
;DjGwL cGt/–cd]l/sL cbfntn]  pNn]v u/]sf] 5 ls ædfgj clwsf/ ;DjGwL cGt/f{li6«o 
sfg"gsf] bfo/f-ambit_ leq o;sf] ;Dk"0f{ ;fdfGo sfg"g-corpus juris_ cGtu{t ;dfgtf 
/ clje]bsf] l;4fGt nfO{ ;dfj]z u/]sf] 5 . [===] ælje]bÆ  eg]sf] dfgj clwsf/ la?4 
x'g]] s'g} klg k|sf/sf] e]befj, jlxis/0f, jGb]h jf l;df, jf ljz]ifflwsf/ egL ls6fgL;fy 

126 Dffgj clwsf/ ;ldlt M ;fdfGo l6Kk0fL g+=!*, clje]b, Kof/f !
127 cg'jGw(ICCPR), wf/f @^
128 Dffgj clwsf/ ;ldlt M ;fdfGo l6Kk0fL g+=!*, clje]b, Kof/f *
129 P], Kof/f &
130 See inter alia: Legal Resources Foundation v. Zambia, Communication 211/98 (7 May 2000), 

para. 63.70 and ftn. 3.
131 See inter alia: Judgment of 23 July 1968, Case of Certain Aspects of the Laws on the 

Languages in Education in Belgium, Application No. 1474/62; 1677/62, 1691/62; 1769/63; 
1994/63; 2126/64.
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kl/eflift ul/Psf] 5 . To:tf] lje]bsf] cGTo cGtu{t e]befjsf] ;f/e"t txdf, tL ;Dk"0f{ 
clwsf/x?sf] ;du|tf / sfo{ljlws txdf ltgsf] k|of]u — b'a} s'/fx? kb{5g\ .Æ132 

sfg"g ;dIf clje]b tyf ;dfgtf cGtu{t dfgj clwsf/ ;ldltn] lgb{]lzt u/]sf 
;sf/fTds bfloTjx? klg ;dflji6 x'G5g\ M

æolb JolQmx? /fHoåf/f ;++/lIft /x]5g\ eg] dxf;lGwsf clwsf/x?sf] k"0f{ 
sfof{Gjogsf] ;'lglZrt ug{] ;DjGwdf /fHo–kIfx?sf] ;sf/fTds bfloTjx? 
klg x'G5g\ . [===] o:tf] kl/l:ylt klg ;[hgf x'g ;Sb5 — h;\df wf/f @ n] 
rfx] h:tf] cg'jGwsf] clwsf/ ;'lglZrt ug{ c;kmn ePsf] lsg gxf];\ — 
To:tf] kl/l:yltdf lghL JolQm jf ;+3÷;+:yfx?4f/f x'g] u/]sf sfo{x?sf] xfgL–
gf]S;fgL /f]Sg], bl08t ug{], cg';+Gwfg ug{] jf pkrf/ ug{] l;nl;nfdf oyf]lrt 
sbdx? rfNg g;s]df jf ug{] cg'dlt glbPdf /fHo–kIfx?n] tL clwsf/x?sf] 
pn+‹g u/]sf] dflgG5 . /fHox?nfO{ wf/f @ cGtu{tsf ;sf/fTds bfloTj / 
wf/f @ sf] Kof/f=# cGtu{t clwsf/ pn+‹gsf] ;DjGwdf k|efjsf/L pkrf/sf] 
cfjZostf jLrdf /x]sf] cGt/–;DjGw jf/] cjut u/fOg] 5 .Æ133  

clje]b Pj+ cNk;+Vossf] k|Zgsf] ;DjGwdf dfgj clwsf/ ;ldltn] lgb{]z u/]sf] 5 — pQm 
cg'jGw- -ICCPR_sf] wf/f @=! n]] ;+/lIft u/]sf clwsf/x?sf] pkef]u /fHosf] clwsf/ 
If]q leqsf cNk;+Vos cGtu{tsf JolQmx? xf]pg\ jf gxf]pg\\ — ljgf e]befj ;Dk"0f{ 
JolQmx? xsbf/ x'g]5 . o;sf cltl/Qm, /fHoåf/f k|Tofe"t ul/Psf clwsf/x? / nfu' 
ul/Psf lhDd]jf/Lx?sf] ;DjGwdf sfg"g ;dIf ;dfgtfsf] clwsf/ sfg"gsf] ;dfg 
;+/If0f tyf clje]b ;DjGwL wf/f @^ cGtu{t Pp6f k[ys clwsf/ klg k|bfg ul/Psf] 
5 . o;\n] ;Dk"0f{ clwsf/x?sf] k|of]usf] lgodg ub{5 — dxf;lGwn] ;+/lIft u/]sf] xf];\ jf 
gxf];\ — h;\nfO{ /fHo–kIfn] cfkm\gf] e"ld jf cfkm\gf] If]qflwsf/ leqsf JolQmx?nfO{ rfx] 
wf/f @& df pNn]lvt cNk;+Vosdf k/]sf xf]pg\ jf gxf]pg\ — ljgf e]befj sfg"gåf/f k|bfg 
ul/G5 .Æ134  

dfgj clwsf/ ;ldltn] lgisif{  lgsfn]sf]] 5 — oBlk sfg"gsf] ;dIf clje]b / ;dfg x'g] 
clwsf/ -cg'jGw ICCPRsf] wf/f @^_ nfO{ wf/f $-@_ cg';f/ jGb]h ug{ gkfO{g] k|fjwfg 
cGtu{t ;"lrs[t ul/Psf] t 5}g Ù tyflk, æclje]b ;DaGwL clwsf/sf To:tf tTj jf 
cfofdx?  pNn]lvt 5g\ h;\nfO{ s'g} klg cj:yfdf jGb]h ug{ ;lsb}g .Æ135 dfgj clwsf/ 
;DaGwL cGt/–cd]l/sL cbfntn] yk k'li6 ub}{ lgisif{ lgsfn]sf] 5, æsfg"g ;dIfsf] 
;dfgtf, sfg"gsf] ;dfg ;+/If0f tyf clje]bsf] l;4fGt csf6\o-jus cogens_ x'g\, lsgls 

132 Advisory Opinion No. OC-18/03, doc.cit., para. 59.
133 Dffgj clwsf/ ;ldlt M ;fdfGo l6Kk0fL g+=#!, /fHo—kIf pk/ cg'jGw4f/f nufOPsf ;fdfGo sfg"gL  

bfloTjsf] k|s[lt, Kof/f *
134 Dffgj clwsf/ ;ldlt M ;fdfGo l6Kk0fL g+=@#, cNk;+Vossf clwsf/x?, -wf/f @&_, Kof/f $.
135 Dffgj clwsf/ ;ldlt M ;fdfGo l6Kk0fL g+=@(,  ;+s6sfnLg cj:yf - wf/f $_,  Kof/f *
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o;}df /fli6«o Pj+ cGt/f{li6«o ;fj{hlgs k|0ffnLsf ;Dk"0f{ sfg"gL ;+/rgf c8]sf] 5 / of] 
g} Pp6f o:tf] cfwf/e"t l;4fGt xf] h;\n] ;Dk"0f{ sfg"gx?nfO{ lgb{]lzt ub{5 . cfhef]ln, 
o;\ d"n l;4fGt;+u aflemg] s'g} klg sfg"g :jLsfo{ dflgb}g . lnË, hft, /+u, efiff, wd{ 
jf cf:yf, /fhg}lts jf cGo dt, /fli6«o hftLo, jf ;fdflhs pTklt, /fli6«otf, pd]/, 
cfly{s l:ylt, ;Dklt, j}jflxs l:ylt, hGd jf cGo s'g} klg x}l;otdf ul/g] s'g} klg JolQm 
pk/sf] lje]bsf/L Jojxf/ dfGo x'b}g .

#= sfg"g ;dIf clje]b tyf ;dfgtfsf] clwsf/ 

sfg"g ;dIf clje]bsf] l;4fGt tyf ;dfgtfsf] clwsf/n] gfjfns, cflbjf;L, ljb]zL jf 
cgful/s O{Toflb h:tf s]xL vf; ju{sf JolQmx?;+u lghx?sf] clwsf/ Pj+ :jtGqtf 
;+DaGwdf leGg Jojxf/ Pj+ lje]b ug{ /f]s nufPsf] dflgb}g .136 dfgj clwsf/ ;ldltn] 
:ki6 kf/]sf] 5, æsfg"g ;dIfsf] ;dfgtf / ljgf e]befj sfg"gsf]] ;dfg ;+/If0fsf] 
clwsf/n] ;j} leGg Jojxf/nfO{ lje]bsf/L dfGb}gÙÆ137 ætyflk ;dfg txdf clwsf/ tyf 
:jtGqtfsf] pkef]usf] ;Gbe{df k|To]s cj:yfdf ;dfg Jojxf/ eGg] cy{ nfUg ;Qm}g .Æ138 
oBlk, leGg Jojxf/ oyf]lrt / j:t'k/s cfwf/df :yflkt ul/of] eg] dfq} :jLsfo{ dfGg 
;lsG5 .139 o;sf] j}w p2]Zo x'g' kb{5 .140  

;+/If0fsf] nflu cfjZos x'g] eGb} cGt/–cd]l/sL cbfntn] ljrf/fy{ Pp6f z'qsf] pNn]v 
u/]sf] 5 M æs]xL lglZrt ?kdf s]xL tYok/s c;dfgtfx? ljBdfg x'g ;Qm5g\Ù h;\nfO{ 
j}wflgs ?kn] sfg"gL pkrf/sf] ?kdf c;dfgtfx?nfO{ :yfg lbg' kb{5 — To;\n] Gofosf] 
l;4fGtnfO{ pn‹g ub{}g . tL s'/fx?n] Gofo–OG;fkm k|bfg ug{ jf hf] cfkm"nfO{ sdhf]/ 
sfg"gL l:yltdf /x]sf] kfp+b5g\ ltgLx?sf] ;+/If0f ug{ jf:tjdf dxTjk"0f{ dflgG5g\ . [===] 
o;\af6 /fHoåf/f JolQmx? pk/ ul/g] Jojxf/sf] leGgtfdf s'g} e]befj ul/g] 5}g eGg] 
s'/f :yflkt  ub{5 . hjls csf{lt/, tflTjs Pj+ jf:tljs leGgtfdf cfwfl/t jlu{s/0fsf] 
5gf}6 ul/G5, / oL leGgtfx? tyf sfg"gL zf;gsf p2]Zox? jLr ;dfg'kfltstfsf] 
oyf]lrt ;DaGwx? x'G5g\ — h;\sf] k'g/fjnf]sg ug{ ;lsG5 .Æ141 cGt/–cd]l/sL cbfntn] 
yk hf]8 u/]sf] 5, Æp2]Zo Pj+ oyf]lrt cf}lrTo ljgfsf] e]befj lje]bsf/L x'G5 .Æ142  /, 

136 pbfx/0fsf] nflu x]g'[{xf];\ M cg'jGw -ICCPR._sf] wf/f !)-#_, !#, @%
137 Views of 9 April 1987, Case of S.W.M. Brooks v. the Netherlands, Communication No. 172/1984, 

para. 13, in UN document Supp. No. 40 (A/42/40), annex VIII. B,. See also, among others, Views 
of 9 April 1987, Case of Zwaan-de-Vries v. The Netherlands, Communication No. 182/1984; Views 
of 3 April 1989, Case of Ibrahima Gueye and others v. France, Communication No. 196/1985; 
and Views of 19 July 1995, Case of Alina Simunek v. The Czech Republic, Communication No. 
516/1992.

138 Dffgj clwsf/ ;ldlt M ;fdfGo l6Kk0fL g+=!*, clje]b, Kof/f *
139 P] !#
140  P] 
141 Advisory Opinion OC-4/84, Proposed Amendments of the Naturalization Provisions of 

Constitution of Costa Rica, of 19 January 1984, Series A No. 4, paras. 56-57.
142 Judgment of 23 June 2005, Case of Yatama v. Nicaragua, Series C No. 127, para. 185.
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of] klg atfPsf] 5 ls, s'g} clwsf/ pk/ jGb]h nufpg cfjZos k/]df, ;f] jGb]h o;sf] 
p2]Zo cg'?k ;dfg'kflts x'g' kb{5 .143

$= sfg"g ;dIf clje]b, ;dfgtf / n}l·s cled'lvs/0f tyf n}l·s klxrfg 

cg'bf/ k|ToIfjfbL -radical positivist assertion_sf] syg s] 5 eg] cGt/f{li6«o dfgj 
clwsf/ cGtu{t æn}lËs cled'vLs/0fÆ jf æn}lËs klxrfgÆsf]  nflu ;+/If0f ul/Psf] 
5}g, lsgls oL ;d'xx? ljz]iftM cGt/f{li6«o dfgj clwsf/ b:tfj]hsf d"n ljifo a:t' leq 
;dfj]z 5}gg\ . tyflk, cGt/f{li6«o b:tfj]hx? logLx?sf] pNn]v gu/L k"0f{ ePsf] cYof{pg 
eg] ;lsb}g, lsgls jfSosf] cGTodf æjf cGo x}l;otÆ-or other status_ eGg] jfSof+z 
pNn]v ul/Paf6 gfd} gePsf  ePklg tL ;d"xx? ;d]tsf] ;+/If0f ug{] dg;fo /x]sf] :ki6 
;+s]t eg] kfO{G5 . To;sf/0f, cGt/f{li6«o sfg"gdf clje]bsf] :jLsf/f]lQmn] oL ;d"xx? 
;+/If0f ug]{ cGtlg{lxt v'nfkgnfO{ :jLsf/ ul/Psf] dfGg' kb{5 — h;\sf] jf/]df gfd} pNn]v 
5}gg\ cyjf kl5af6 æn}lËs cled'lvs/0fÆ / æn}lËs klxrfgÆ eGg] ;d"x gfdsf] pTklt
-genera_ ul/Psf] 5 — h;\sf] ;+/If0fsf] lglDt :yfg v'Nnf /x]sf] bfjL ug{ ;lsG5 . 

cg'jGw -ICCPR)sf] wf/f @^ cGtu{t sfg"g ;dIf ;dfgtf tyf lje]baf6 d'lQm kfpg] 
clwsf/sf] ;DaGwdf clje]bsf ;d"xx? dWo] æn}lËs cled'lvs/0fÆ jf æn}lËs klxrfgÆ 
eGg] ;d"xx?sf] :ki6 ?kn] Joj:yf gu/]sf] sf/0faf6 o; wf/fn] ;+/If0f ug{] ;Gbe{df 
/fv]sf] dg;foaf6 x6fpg ldNb}g . æjf cGo x}l;otÆ-or other status_ eGg] jfSof+z 
;dfj]z ul/Paf6 d:of}bfsf/x?n] ;"lrs[t gul/Psf jf ;dfhdf kl5af6 ljslzt x'g] 
lje]bsf tL cfwf/x?sf] :ki6 ?kn] ljrf/ dGyg u/]sf lyP  eGg ldN5 . dfgj clwsf/ 
;ldltsf] ;fdfGo l6kk0fL !*n] JofVof u/]sf] 5 ls cg'jGwsf] wf/f @^ Pp6f v'Nnf k|fjwfg 
-free standing_ xf], / of] sfg"g ;dIf ;dfgtf ;'lglZrt ug{] k|:tfjgfdf cfwfl/t 5 .144  

;+/If0f ;'lglZrt ug{] ;Gbe{df gofF dfgj clwsf/ b:tfj]hx?df of] Pp6f ljsfzLn k|j[lt 
xf], / lje]bsf lgif]lwt cfwf/x? cGtu{t æn}lËs cled'lvs/0fÆ jf æn}lËs klxrfgÆ 
nfO{ ;dfj]z ug{ dfkb08 :yflkt x'b}5 . jf:tjdf ;+o'Qm /fi6«;+3Lo ;fwf/0f ;efn] 
;j} /fHox?nfO{ hLjgsf] clwsf/sf] k|efjsf/L ;+/If0fsf] ;'lglZrttfsf] nflu / n}lËs 
cled'lvs/0f nufot lje]bsf/L sf/0faf6 eP ul/Psf ;j} xTofx?sf] tTk/tfk"j{s Pj+ 
;Dk"0f{ ?kn] 5fgljg cg';Gwfg ug{ cfJxfg u/]sf  5g\\ .145 o"/f]k]nL kl/ifbsf] ;+;bLo ;efn] 
n}lËs cled'lvs/0f tyf n}lËs klxrfg -SOGI_ sf] cfwf/df ul/g] lje]bsf] ;DaGwdf w]/} 
k|:tfjx? kfl/t u/]sf] 5 .146 
143 Ibid., para. 206
144 Dffgj clwsf/ ;ldlt M ;fdfGo l6Kk0fL g+=!*, clje]b, Kof/f !@
145 x]g'{xf];\ Mæu}/–Goflos, ;+lIfKt, jf :j]R5frf/L xTof ;+jGwL k|:tfj" No. 61/173 of 19 December 2006, 

No. 59/197 of 20 December 2004 and No. 57/214 of 18 December 2002.
146 oL s'/fx? ;d]t x]g'{xf];\ M cs\6'a/ !, !(*! b]lv nfu' ;dlnËL lj?4 lje]b ;DaGwdf ul/Psf] l;kmfl/; 

(@$-!(*!_, ePsf]Ù ;dlnËL k'?if tyf dlxnfx?sf] l:ylt jf/] o"/f]k]nL kl/ifbsf ;b:o–/fi6«x?sf] z/0f 
cfj]bg tyf cfk|jf;g ljifos ;+;bLo ;Dd]ngn] u/]sf l;kmfl/; !$&)-@)))_Ù o"/f]k]nL kl/ifbsf 
;b:o–/fi6«x?df dlxnf tyf k'?if ;dlnËLx?sf] l:ylt jf/] ;+;bLo ;Dd]ngn] u/]sf l;kmfl/; !$&$Ù 
v]ns'bdf ;dlnËL dlxnf tyf k'?if jf/] ;+;bLo ;Dd]ngn] u/]sf l;kmfl/; !^#%-@))#_. 
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xfn;fn} dfq, cd]l/sL /fHox?sf] ;+u7gsf] ;fwf/0f ;efn] dfgj clwsf/, n}lËs 
cled'lvs/0f tyf n}lËs klxrfg jf/] klxnf] k|:tfj kfl/t u¥of] .147 o;sf cltl/Qm, gofF 
cGt/f{li6«o b:tfj]hx?n] :ki6 ?kn] n}lËs cled'lvs/0f tyf n}lËs klxrfgnfO{ lje]bsf] 
lgif]lwt cfwf/x?sf] ;"lrdf ;dfj]z u/]sf] 5 .148

o"/f]k]nL ;+3 leq Joj:yflksLo sfo{ cGtu{t n}lËs cled'lvs/0fdf cfwfl/t lje]b lj?4 
n8\g cg]sf} Joj:yflksLo sbdx? rflnPsf 5g\ . ;g\ !((& sf] cD;6/8d\ ;lGwsf] wf/f 
!# n] o"/f]k]nL ;d'bfosf ;b:ox?nfO{ ælnË, j0f{ jf hftLo pTklt, wd{ jf cf:yf, cof]Uotf, 
ckfËutf, pd]/ jf n}lËs cled'lvs/0fdf cfwfl/t lje]b lj?4 n8\g oyf]lrt sbd rfNg] 
clwsf/ k|bfg u/]sf 5g\ .Æ149 o;n] ;g\ @))) sf] /f]huf/L lgb{]lzsf150 Nofof] — h;\n] 
;Dk"0f{ ;b:o–/fi6«x?nfO{ l8;]Dj/, @))# ;Dd n}lËs cled'lvs/0f nufotsf cfwf/x?df 
/f]huf/Ldf ul/g] lje]bnfO{ cGTo ug{] sfg"g Nofpg jfWo kf¥of] . o"/f]k]nL ;+;b151sf] 
lgb{]lzsf @))$÷%* O{;L n] n}lËs cled'lvs/0fnfO{ lje]bsf] lgif]lwt cfwf/ cGtu{t 
;"lrs[t u¥of] . o"/f]k]nL ;d'bfosf] lglDt sd{rf/L lgodfjnLn] pNn]v u/]sf] 5 M æof] 
lgodfjnL cGtu{t sd{rf/Lx? ljgf l;kmfl/; – k|ToIf jf ck||ToIf – ;dfg Jojxf/sf] 
xsbf/ x'g]5g\ . [===] lnË jf n}+lËs cled'lvs/0f tyf laz]if j}jflxs x}l;ot cfjZos kg]{ 
;DalGwt k|fjwfg152 lagf g} of] clwsf/ k|fKt x'g]5 . o"/f]k]nL kqmfp k"hL{ 153sf] k|:tfjgfn] 
eG5, æof] ?k/]vf lg0f{o (framework decision)n] df}lns clwsf/x?sf] ;Ddfg ub{5 tyf 
o"/f]k]nL ;+3 ;DaGwL ;lGw sf] wf/f ^ n] :jLsf/ u/]sf l;4fGtx?sf] kl/kfngf ub{5 / 
o"/f]k]nL ;+3sf] dfgj clwsf/sf] a8fkq — To;\df klg vf;u/L kl/R5]b 3 sf] k|ltljDag 
ub{5 . pQm ?k/]vf lg0f{o df kqmfpsf] p2]Zo ;lxt ljZjf; ug{ ;lsg] sf/0fx?sf] 
cfwf/df s'g} JolQm — h;\sf lj?4 o"/f]k]nL ks|fp k"hL{ hf/L ul/Psf] 5— To;\nfO{ 
cfTd;dk{0f ug{ c:jLsf/ ug]{ cy{df AofVof x'g ;Qm5 eGg] s'g} cfwf/ 5}g— pQm 

147 Resolution AG/RES. 2435(xxxviii-O/08) of 3 June 2008.
148 oL s'/fx? ;d]t x]g'{xf];\ M dfgj clwsf/ ;DaGwL cGt/–cd]l/sL cfof]un] ;g\ @))* df :jLs[t u/]sf] 

cd]l/sfdf :jtGqtf ljd'lvs/0f ePsf JolQmx?sf] ;'/Iff ;DaGwL l;4fGt tyf c;n cEof;x?Ù lszf]/ 
JolQmx?sf] clwsf/ ;DaGwL cfOj]/f]–cd]l/sL dxf;lGw -h'g @))* b]lv nfu' eof]_Ù o"/f]k]nL ;+3sf] 
df}lns clwsf/ ;DaGwL j8fkq - wf/f @!=!_, / h'g !#, @))@ b]lv o"/f]k]nL ;+3sf] kl/ifbåf/f nfu' 
u/]sf] ;b:o–/fi6«x? jLr o"/f]k]nL ks|fp k"hL{ tyf cfTd;dk{0f ljifos ljlwx? ;DaGwdf kl/ifbsf] 
?k/]vf lg0f{o .

149 See http://europa.eu.int/eur-lex/en/treaties/dat/amsterdam.html#0001010001
150 Council Directive 2000/78/EC of 27 November 2000 establishing a general framework for equal 

treatment in employment and occupation. See  http://europa.eu.int/eur-ex/pri/en/oj/dat/2000/
l303/ l3032ooo1202en001600 22   pdf 

151 Directive 2004/58/EC of the European Parliament and of the Council, of 29 April 2004, on the 
right of citizens of the Union and their family members to move and reside freely within the ter-
ritory of the Member States. 

152 Council Regulation (EC, ECSC, Euratom) No. 781/98 of 7 Ao\pril 1998 (O) 1998 L 113, p. 4; 
'The Staff Regulations," Article 1a(1)),

153 Council Framework Decision on the European arrest warrant and the surrender procedures 
between Member States, adopted by the Council of the European Union on 13 June 2002.
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kqmfp k"hL{ p;sf] n}lËs cled'vLs/0fsf] cfwf/df 154 cleof]u nufpg] jf bl08t ug]{ 
p2]Zoaf6 hf/L ul/G5 eGg] To;df s'g}  o:tf] k|fjwfg 5}g . o"/f]k]nL ;+3sf] df}lns clwsf/ 
;DaGwL j8fkqsf] wf/f @! (!)n] æclje]bÆ ;DaGwdf o:tf] pNn]v u/]sf] 5 ls, ælnË, 
hflt, a0f{, hfltotf jf ;fdflhs pTklt, a+zf0f'ut :j?k, efiff, wd{ jf cf:yf, /fhg}lts 
jf cGo s'g} larf/, s'g} /fli6«o cNk;+Vossf] ;b:o, ;Dklt, hGd, ckfËutf, pd]/ jf 
n}lËs cled'vLs/0f h:tf s'/fx?df cfwfl/t lje]b lgif]lwt x'g]5 .Æ dfgj clwsf/ ;DaGwL 
o"/f]k]nL dxf;lGwsf oL b:tfj]hx?df oL dfGotfx? :yflkt e};s]sf 5g\ / o;n] o"/f]k]nL 
;+3df155 cfj4 x'g rfxg] /fHox?nfO{ n}lËs cled'vLs/0fsf] cfwf/df /f]huf/L k|bfg ug]{ 
;Gbe{df lje]bnfO{ cGTo ug]{ sfg"g agfpg] u/L tL /fHox?nfO{ cfb]z lbg ;Qm5 . o;sf 
cltl/Qm, o;n] o"/f]k]nL dfgj clwsf/ k|0ffnL leq n}lËs cled'vLs/0fdf cfwfl/t lje]b 
lj?4 hf]8bf/ ?kn] cfjfh a'nGb u/L To; k|0ffnLsf] ;jlns/0f ug]{ ub{5 .

cGt/–cd]l/sL dfgj clwsf/ k|0ffnL cGtu{t k|ultzLn sfg"g klg /x]sf] 5 . dfr{ 
@))*df dfgj clwsf/ ;DaGwL cGt/–cd]l/sL cfof]u4f/f kfl/t cd]l/sfdf a}olQms 
:jtGqtf xgg\sf] /Iff ;DaGwL l;4fGt tyf c;n cEof;x?df, æs'g} klg kl/l:yltdf, 
[===] n}lËs cled'vLs/0fsf] sf/0f JolQmsf] :jtGqtf ljd'lvs/0f u/L lje]b ul/g] 
5}g,Æ156  eGg] pNn]v ul/Psf] 5 . dfgj clwsf/ k|jw{g tyf /Iffsf] lglDt cg\8]g\ j8fkq157 
n}lËs cled'vLs/0fnfO{ lje]b lglDt lgif]lwt ;"lrdf ;dfj]z ul/Psf] 5 . o'jfx?sf] 
clwsf/ ;DaGwL cfOj]/f]–cd]l/sL dxf;lGw h'g\ ;g\ @))% df kfl/t eO{ ;g\ @))* 
b]lv nfu' eof] — To;\df n}lËs cled'vLs/0f lje]bsf lgif]lwt cfwf/158 xf] / o'jfx?nfO{ 
n}lËs cled'vLs/0f nufot ltgLx?sf] cfkm\g} klxrfg Pj+ JolQmTj x'g] clwsf/sf] 
;'/Iff ul/Psf] s'/f pNn]lvt 5 . hfltafb, hftLo lje]b, ljb]zL 4}if–3[0ff tyf clxi0f'tf 
;DaGwL ljZj ;Dd]ng 8/jfg\ @))!_sf] tof/Lsf] l;nl;nfdf cd]l/sL /fHox?n] l8;]Da/ 
%–&, @))) df lrnLsf] ;]lG6cfuf]df Pp6f 3f]if0ff Pj+ sfo{of]hgf kfl/t u¥of] — h;\n] 
n}lËs cled'vLs/0fdf cfwfl/t lje]bsf lglDt lgif]wsf cfwf/x? k'gM lgwf{/0f u¥of] / 
æn}lËs cled'vLs/0f nufot s'g} klg k|sf/sf e]befj lagf dlxnf tyf k'?ifx?sf] ;Dk"0f{ 
dfgj clwsf/ tyf df}lns :jtGqtfx?sf] k"0f{ Pj+ ;dfg pkef]usf] k|jw{g tyf ;'/Iff ug]{ 
;jfndf k|fyldstf lbg' kb{5, Æ egL /fHox?nfO{ cfJxfg  u¥of] .159 

cGt/f{li6«o z/0ffyL{ sfg"gsf] pTklt ;+u;+u} cGt/f{li6«o sfg"gdf klg æn}lËs 
cled'vLs/0fÆnfO{ Pp6f ;+/lIft ;d"xdf /flvPsf] b[i6fGt kfOG5 . n}lËs cled'vLs/0fnfO{ 

154 Kf|:tfjgf, Kof/f !@
155 As signed and proclaimed by the Presidents of the European Parliament, the Council and the 

Commission at the European Council meeting in Nice on 7 December 2000.
156 ;dfgtf / clje]bsf] l;4fGt II .
157 Article 10 of the Andean Community (integrated by Bolivia, Colombia, Ecuador, Peru, and 

Venzuela) have adopted on 26 July 2002 the Andean Charter for the Promotion and Protection of 
Human Rights (signed by the Presidents of Bolivia, Colombia, Ecuador, Peru, and Venzuela).

158 Ef/f % ("Principle of non-discrimination") / wf/f !$(1) ("Right to the identity and personality") 
respectively of the Ibero-American Convention on Young People's Rights..

159 See UN Document WCR/RCONF/SANT/2000/L.1/Rev.4 of 20 December 2000, para. 143. 
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z/0ffyL{ sfg"g cGtu{t ;+/lIft ug{' kg]{ Pp6f ævf; ;fdflhs ;d"xÆ egL lg/Gt/?kn] 
Pp6f cfwf/sf] ?kdf k|of]u eO{ cfPsf] b]lvG5 .160 k|fWofks h]D; l;= Xofyj]n] pTkL8gsf 
kfFr dfGo cfwf/x? / gful/s tyf /fhg}lts clwsf/ ;DaGwL wf/0ff Pj+ ;+/If0f lglDt 
b]lvPsf ;d"xx?sf] cf}lrTo aLrdf cGt/–;DaGw x'g' kg]{ k|:tfj u/]sf 5g\ M

æcfw'lgs z/0ffyL{sf] kl/efiffn] gfd Pj+ l;dfGts[t ;d"xsf] cfwf/df 
;+/If0faf6 cnu /xL ;b:otf l;4fGtsf] Aofks k|of]u ug]{tkm{ nfu]sf] k|tLt 
x'G5 . dfgj clwsf/sf] gful/s tyf /fhg}lts dfkb08 -paradigm_ sf] 
k|rlnt k|fyldstfnfO{ b[li6ut ug]{ xf] eg] ;fGble{s ?kn] ts{;+ut x'g hfG5 
ls l;dfGts[ttfnfO{ clje]bsf] dfGotf cGtu{t /fv]/ kl/eflift ug'{ kb{5 M 
z/0ffyL{ eg]sf] hflt, wd{, /fli6«otf, s'g} vf; ;fdflhs ;d"xsf] ;b:otf jf 
/fhg}lts ljrf/sf] sf/0faf6 uDeL/ pTkL8gsf] hf]lvd\ af]s]sf] JolQm eGg] 
a'lemGYof]Ù t/, of] kl/l;dfsf] cf}lrTo of] xf]O{g ls cGo JolQmx? sd hf]lvd\df 
5g\ . P]ltxfl;s ;Gbe{df Go"gtd\ ?kdf, df}lns ;fdflhs–/fhg}lts sf/0faf6 
pTkLl8t o:tf JolQmx?n] /fHo leqaf6} k|efjsf/L pkrf/ kfpg] ;Defjgf 
sd\ /xGYof] .Æ161

$=!= ;o'Qm /fi6« ;+3Lo dfgj clwsf/ ;lGw lgsfox? tyf dfgj clwsf/ ;DaGwL 
;o'Qm /fi6« ;+3Lo ljz]if sfo{ljlwx? 

;+o'Qm /fi6«;+3Lo dfgj clwsf/ lgsfox?n] n}lËs cled'vLs/0fnfO{ lje]b tyf sfg"g 
;dIf ;dfgtfsf] ;d"xdf ljj]rgf u/]sf 5g\ .

dfgj clwsf/ ;ldltn] s] k'li6 ul/;s]sf] 5 eg] æhflt, a0f{, lnË, efiff, wd{, /fhg}lts 
jf cGo larf/, /fli6«o jf ;fdflhs pTklt, ;Dklt, hGd jf cGo x}l;otsf] cfwf/df ul/g] 
lje]b lj?4 ;dfg Pj+ k|efjsf/L ;+/If0fÆ eGg] pNn]v ul/Psf] 5Ù To:t}, cg'jGw -ICCPR) 
sf] wf/f @^ cGtu{t n}lËs cled'vLs/0fsf] cfwf/df s'g} lje]b gul/g] s'/f ;dfj]z 
ul/Psf]  dflgPsf] 5 .162

cfly{s, ;fdflhs tyf ;f+:s[lts clwsf/ ;+jGwL ;ldltn] pNn]v u/]sf] 5, æcfly{s, 
;fdflhs tyf ;f+:s[lts clwsf/ ;DaGwL cg'jGwsf] wf/f @=@ / wf/f # n] :jf:yf]krf/ 
;DjGwL kx'Frdf x'g] lje]bnfO{ sfg"gL ;+/If0faf6 x6fpFb5Ù / o; cGtu{t :jf:Yo ;DaGwL 
cGtlg{lxt lgwf{/sx? — Pr=cfO{=le÷P8\; nufotsf :jf:Yo l:ylt, n}lËs cled'lvs/0fsf] 
cfwf/df ;fwg–>f]t nufot ;]jf k|flKtsf] clwsf/ tyf :jf:Yo ;DaGwL clwsf/sf] ;dfg 

160 ;fdfGotof  z/0f tyf z/0fyL{sf] ;+jGwdf Chapter kl/R5]b h df x]g'{xf];\ 
161 James C Hathaway, The Law of Refugee States, Butterworth's, Toronto, 1991, p. 136.
162 Dffgj clwsf/ ;ldlt: Views of 31 March 1994, Case of Nicholas Toonen v. Australia, 

Communication No. 488/1992, paras. 8.2-8.7. See also: Views of  6 August 2003, Case of Edward 
Young v. Australia, Communication No. 941/2000, para. 104; and Views of 30 March 2007, Case 
of X  v. Colombia, Communication No. 1361/2005, para. 7.2. 
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pkef]u jf k|of]udf Go"gtf Nofpg] u/L jf jGb]h nufpg] p2]Zon] ul/g] lje]b ;d]t 
kb{5g\ .Æ163

oftgf lj?4sf] ;ldltn] n}lËs cled'lvs/0fnfO{ clje]bsf] l;4fGt cGtu{t lgif]lwt cfwf/ 
dWo] Pp6f cfwf/ dfg]sf] 5 .164 To:t}, jfnjflnsfsf] clwsf/ ;DaGwL ;ldltn] jo:s 
:jf:Yo, PrcfO{le÷P8\; tyf jfnjflnsf ;DaGwL clwsf/x?sf] ;DaGwdf ul/Psf] ;fdfGo 
l6Kk0fLdf n}lËs cled'lvs/0fnfO{ lje]bsf] lgif]lwt cfwf/x? dWo]df ;"lrs[t u/]sf] 5 .165 

dfgj clwsf/ ;ldltsf] ljlwzf:qn] cg'jGw-ICCPR)sf] wf/f @^ sf] æcGo x}l;otÆ 
eGg] jfSof+z cGtu{t n}lËs cled'lvs/0fdf cfwfl/t lje]bsf] v'Nnf k|of]u ug{df cu|tf 
b]vfPsf] 5 . o; cl3 of] ;ldlt wf/f @^ sf] k|of]uaf6 kl5 x6]sf] lyof] — hj ls o;n] 
wf/f @=! cGtu{t ljgf e]befj clwsf/sf] pkef]u ;DaGwL lje]bsf] pkof]u ub{Yof] . ;g\ 
!(($ df 6'g]g\ lj= c:6«lnof,166sf] d'2fdf dfgj clwsf/ ;ldltn] s] km};nf u¥of] eg] 
;dn}lËstfnfO{ ck/flws/0f ug{] sfg"gx?n] cg'jGw sf] wf/f !& åf/f ;+/lIft tyf k|Tofe"t 
ul/Psf] uf]kgLotfsf] clwsf/ tyf wf/f @=! cGtu{tsf] clwsf/ pkef]u pk/ u}x|–sfg"gL 
x:tIf]k u¥of] . 

6'g]g\ t:dflgof /fHosf] afl;Gbf— Pp6f c:6«]lnog ;dlnËL gful/s lyof] . pgsf] ts{ 
lyof]— ck|fs[lts d}y'g\ Pj+ k'?if jLrsf] clzi6 Jojxf/ k|lt cf/f]lkt ug{] t:dflgofsf] 
kmf}hbf/L ;+lxtf sf] bkmf !@@167 / !@#168 n] p;sf] clwsf/sf] xgg\ u¥of]Ù lsgls cg'jGw
-ICCPR) sf] wf/f @=! cg';f/ lje]b gul/g] / wf/f !& cg';f/, uf]kgLotfsf] clwsf/ 
:yflkt ul/g' kg{], / wf/f @^ cg';f/ ljgf e]befj sfg"gsf] ;dfg ;+/If0f kfpg' kb{5 egL 
lhls/–bfjL u¥of] . pQm ;ldltn] wf/f @=! / !&=! pnª\3g ePsf] 7x/ u¥of], t/ wf/f @^ sf] 
clje]b ;DaGwL k|fjwfg jf/] ljrf/ ug{ cfjZos 7fg]g . pQm ;ldltn] s] lg0f{o u¥of] eg] 
uf]kgLotfsf] clwsf/sf] pkef]u cg'jGw sf] wf/f @=! cg';f/ k|Tofe"t ul/Psf] lyof], / wf/f 

163 cfly{s, ;fdflhs tyf ;f+:s[lts clwsf/ ;+jGwL ;ldlt M ;fdfGo l6Kk0fL g+=!$:   :jf:yf]krf/sf] 
pRrQd\ :t/ k|fKt ug{ kfpg] clwsf/ -wf/f !@_, x/k !*  / P] sf]  ;fdfGo l6Kk0fL g+=!%: kfgL kfpg] 
clwsf/, Kof/f !# 

164 oftgf lj?4sf] ;ldlt M ;fdfGo l6Kk0fL g+=@: /fHo—kIf4f/f wf/f @sf] sfof{Gjog, x/k @! / @@
165 jfnjflnsfsf] clwsf/ ;+jGwL ;ldlt M ;fdfGo l6Kk0fL g+=$ :  lszf]/x?sf] :jf:y x/k ^ tyf ;fdfGo 

l6Kk0fL g+=#: HIV/AIDS  / jfnjflnsfsf] clwsf/, Kof/f * 
166 Views of 31 March 1994, Communication No. 488/1992, Case of Nicholas Toonen v. Australia, 

UN Doc. CCRP/C/50/D/488/1992 of 4 April 1994.
167 bkmf !@@ df pNn]v 5 ls M æs'g} JolQm hf] -s_ k|s[ltsf] lgod -order_ lj?4 s'g} JolQm;+u n}lËs 

;DaGw /fVb5 . -===_ -u_ s;}n] k'?if JolQmnfO{ pm jf ltgL;+u k|s[ltsf] lgod ljkl/t x'g] u/L n{lËs 
;DaGw /fVg] ;xdlt lbg' eg]sf] s;'/sf] jft nfUg' xf] .Æ  

168 wf/f !@# df pNn]v 5 ls M æs'g} k'?if dfG5] hf] ;fj{hlgs jf uf]Ko ?kdf, s'g} clzi6 cfs|d0f ub{5 
jf s'g} csf]{ k'?if dfG5];+u cGo s'g} k|sf/sf] uDeL/ clzi6tfsf] sfo{ ub{5, jf csf]{ nf]Ug] dfG5]nfO{ 
pm jf cGo s'g} k'?if dfG5] dfly uDeL/ clzi6tfsf] sfo{ ug]{ u/fpg] pb]Zon] vl/b ub{5 eg] s;'/sf] 
jft nfU5 .Æ  
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@=! sf] …lnËÚ cGtu{t g} æn}lËs cled'lvs/0fÆ ;dfj]z x'g] u/L JofVof u¥of] . o;/L, st} 
lje]b ePsf] lyof] ls < eGg] k|Zgdf ;ldlt o:tf] lgisif{df k'Uof] M 

æn}lËs cled'lvs/0fsf] ;DaGwdf /fHo kIfn] wf/f @^ sf] p2]Zosf] nflu æcGo 
x}l;otÆ eGg] jfSof+z jf/] ;ldltsf] /fo dfUof] . ;f]xL ljifo cg'jGwsf] wf/f 
@ sf] Kof/f=! cGtu{t klg p7\g ;SYof] . of] ;ldlt, tyflk, oxfF Pp6f l6kf]6 
dfq} ub{5 — wf/f @ sf] Kof/f=! cGtu{tsf] ælnËÆ zAb leq wf/f @^ cGtu{tsf] 
n}lËs cled'lvs/0f ;d]tnfO{ ;dfj]z ug{ ;lsG5 .Æ169

sfg"gsf] oyfl:yltsf] sf/0f af/] d"Nofª\sg ub{} ;ldltn] g}lts ;jfn eg]sf] ljz'4 3/]n' 
;/f]sf/sf] ljifo dfq} xf] eGg] k|ToyL{ c:6]«lnog\ ;/sf/sf]] ts{ c:jLsf/ u¥of], ;ldltn] 
d'Nof+sg u¥of] — t:dflgof c:6]«lnofsf] Pp6f dfq} /fHo xf] — h;\n] ;dlnª\uL lj/f]wL 
sfg"g -buggery laws_ nfO{ sfod /fv]sf] / /fHo—kIfn] c:6«[]lnof el/ g} ;dn}lËstfnfO{ 
;lxi0f'tfsf] Ps oyf]lrt tx;Dd ;xg u/]sf] / csf{lt/, t:dflgofsf] kmf}hbf/L ;+lxtfsf 
ljjflbt k|fjwfg cGtu{t æoyf]lrt Pj+ j:t'k/s cfwf/Æ sf] cefj /x]sf] l:ylt — b'j}nfO{ 
:jLsf/ ul/Psf] cj:yf ljBdfg lyof] .

ælnËÆsf] kl/efiffdf æn}lËs cled'lvs/0fÆ ;dfj]z u/L JofVof ug{'sf] ;§f cg'jGw- 
ICCPR)sf] wf/f @=! / wf/f @^ cGtu{tsf] æcGo x}l;otÆ eGg] k|fjwfg g} a9L 
;Gtf]ifhgs x'g] lyof] .170 — o;df ljjfb sfod} 5 . ;ldltn] ;dn}lËstfsf] ljj]rgf ubf{ ;'Id 
cGt/sf] Vofn} gu/L k|fwfGotf lbPsf] / cg'jGw cGtu{t ;+/If0f k|bfg ug{] s'/fdf dfq vf; 
rf;f] /fv]sf] b]lvG5 . cGo b:tfj]hx?df171 ælnËÆ / æn}lËs cled'vLs/0fÆnfO{ leGg 9Ën] 

169 Views of 31 March 1994, Case of Nicholas Toonen v. Australia, doc. Cit., para. 8.7.
170 See Sarah Joseph, "Gay Rights under the ICCPR –Commentary on Toonen v. Australia". In 

University of Tasmania Law Review, Vol. 13, No. 2, 1994; Anna Funder, "The Toonen Case", 
in Public Law Review, Vol. 5, 1994; Wayne Morgan, "Identifying Evil for what it is: Tasmania, 
Sexual Perversity and the United Nations", in Melbourne University Law Review Vol. 19, 1994.

171 dfgj clwsf/ tyf df}lns :jtGqtfsf] ;+/If0fsf] lglDt dxf;lGwsf] cfn]vsf] !@ sf] wf/f ! 
adf]lhd ul7t dfgj clwsf/ ;DaGwL lgb]{lzsf ;ldltsf] AofVofTds k|ltj]bgdf elgPsf] 5, æn}lËs 
cled'lvs/0fÆ Pp6f lgif]lwt ;d'x -category_ cGtu{t kb{5 . x]g'{xf];\ M http://www.humanrights.coe.
int/Prot12/Protocal%2012%20 and %Exp%20Rep.htm. AofVofTds k|ltj]bgsf] Kof/f=@) x]g'{xf];\ M 
æwf/f ! df pNn]lvt clje]bsf cfwf/x?sf] ;"lr dxf;lGw sf] wf/f !$ ;+u ldNb5 . of] pkfo c?x?sf] 
lglDt k|fyldstf leq kb{5 — h:tf] :ki6 eGg' kbf{, yk clje]bsf lglZrt cfwf/x? -pbfx/0fsf] 
lglDt, zf/Ll/s tyf dfgl;s ckfËtf, n}lËs cled'lvs/0f jf pd]/_ dxf;lGw sf] wf/f !$ sf] 
d:of}bf x'bfsf] avt ;r]tgfsf] t'ngf ubf{ cefj /x]sf];+u cfhsf] ;dfhdf Hofb} dxTjk"0f{ /x]sf] 
sf/0fn] dfq xf]Og, a? o:tf] ;dfj]lztf sfg"gL b[li6af6 cgfjZos lyof] lsgls clje]bsf] cfwf/sf] 
;"lr k"0f{ 5}g / o:tf] ;dfj]lztfsf] vf; cfwf/ b]lvb}g h'g cy{df lje]bsf] ;dfj]z ul/of] ;f] ;DaGwdf 
ljkl/t AofVof cfpg ;Sb5 . oxf+g]/ of] klg :d/0fLo 5 ls, dfgj clwsf/ ;DaGwL o"/f]k]nL cbfntn] 
To; k|fjwfg lglDt :ki6tM pNn]v gu/] tfklg lje]bsf cfwf/x?sf] ;DaGwdf o; cl3 g} wf/f !$ sf] 
k|uf]u ul/;s]sf] 5 . -x]g'{xf];\ M pbfx/0fsf] lglDt, n}lËs cled'lvs/0fsf] cfwf/ ;DaGwdf ;fNu]/g]jf 
l;Nef df}tf lj= kf]r'{unsf] d'2fdf l8;]Da/ @!, !((( df ul/Psf] k}m;nf_.Æ of] 5nkmnn] æn}lËstfÆ sf] 
If]q -rubric_ nfO{ ljz]if ?kn] cnu u/]sf] 5 — h'g dfgj clwsf/ ;DaGwL o"/f]k]nL kl/ifb -ECHR_ 
n] klg o;nfO{ cnUu} ;d'xsf] ?kdf /fv]sf] 5 .   
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k|of]u u/]af6 cGt/f{li6«o sfg"gdf ælnËÆ / æn}lËs cled'vLs/0fÆ eGg] zAbfjnL leGg 
cy{df k|of]u ePsf] kfOG5 . oxfFg]/, of] klg pNn]v ug'{ cfjZos x'g ;Qm5 ls ;ldltn] 
cg'aGw sf] wf/f @^ cGtu{t lje]b kQf nufpg] tkm{ nfu]gÙ h;\n] n}lËs cled'vLs/0f 
;d"xnfO{ lje]baf6 ;+/If0f ul/g' kg]{df ;'lglZrttf ul/of] . 

;+o'Qm /fi6« ;+3df n}lËs cled'vLs/0f ;DaGwdf 6'g]g\sf] d'4fsf] ljj]rgf ul/g' eGbf 
kl5Nnf] ljlwzf:qdf lgs} k|ult ePsf] 5 — hxfF cGt/f{li6««o dfgj clwsf/ sfg"gdf æcGo 
x}l;otÆ eGbf ælnËÆ cGtu{t n}lËs cled'vLs/0fsf] ;d"xnfO{ ;+/If0fsf] bfjL ul/Psf] 
lyof] . To:t}, ofË lj= c:6«]lnof 172sf] d'2fdf ofË eGg] JolQmn]] o'4 cfl>t lgj[lQe/0fsf] 
dfu u/] . o'4 dfldnf ;DaGwL ;+3Lo laefun] pgsf] lgj]bg pk/ larf/ ug{ c:jLsf/ 
u¥of], lsgls pgsf] #* aif{sf n}lËs ;xsdL{ -sexual partner_ klg k'?if g} lyof] .  k|rlnt 
sfg"gdf pNn]v lyof] ls o'unsf] ;b:o klg æljkl/t lnËÆsf] x'g' kb{5 .ofËn] s] ph'/L 
u¥of] eg] pgnfO{ n}lËs cled'vLs/0fsf] cfwf/df lje]b u/L o'4 cfl>t lgj[lQe/0faf6 
lad'v ul/of] . dfgj clwsf/ ;ldltn] /fHo—kIfn] lnË jf n}lËs cled'vLs/0fsf] 
cfwf/df lgj]bssf] lgj[lQe/0f c:jLsf/ u/L cg'jGw sf] wf/f @^sf] pnª\3g u/]sf] 7x/ 
u¥of] .173 ;ldltn] cfkm\gf] k"j{ ljlwzf:qLo dfGotfnfO{ pN6\ofof] — wf/f @^ cGtu{t 
lje]bsf] cGTo klg n}lËs cled'vLs/0fdf cfwfl/t lje]b aGb5 eGg] :yflkt :yflkt 
u¥of] . cg'jGw cGtu{t k|To]s e]befj lgif]lwt lje]b gx'g] s'/fsf] pNn]v ub}{ ;ldltn] s] 
7x/ u¥of] eg] /fHo kIfn] ;d n}lËs ;xsdL{x? jLrsf] of] e]befjsf] ;DaGwdf s'g} lhls/ 
k]z u/]g — h;\nfO{ sfg"g adf]lhdsf lgj[lQe/0faf6 alxis[t ul/Psf] lyof], / h;\n] 
ljifd\ lnËL ;xsdL{x?;+u ljjfx u/]sf lyPgg\\ / klg o:tf] ;'lawf k|bfg ul/Psf] lyof] 
—h'g ts{;+ut Pj+ j:t'k/s lyof], h;\n] o:tf] lje]bsf] cf}lrTo k|dfl0ft ug]{ g t s'g} 
k|df0f h'6fof], g s'g} s'/fnfO{ g} cf}+NofP . kl/0ffd:j?k, ;ldltn] /fHo–kIfåf/f lnË jf 
n}lËs cled'vLs/0fsf] cfwf/df lgj]bsnfO{ lgj[lQe/0f c:jLsf/ u/]sf]df cg'jGw sf] wf/f 
@^ pnª\3g ePsf] 7x/ u–of] .

Dffgj clwsf/ ;ldltn], o:t} k||sf/n] PS; lj= sf]nlDaof174sf] d'2fdf s]  lg0f{o u¥of]  
eg] æwf/f @^ cGtu{t lje]bsf] cGTo klg n}lËs cled'lvs/0fdf cfwfl/t lje]b aGg 
;Qm5Ù clg j}jflxs hf]8L Pj+ ljnf]d lnª\uL cljjflxt hf]8Lx? jLr ;'ljwf ;DaGwL 
xsbfjLdf ePsf] leGgtf ts{;+ut Pj+ j:t'k/s lyof], lsgls ljjfbdf /x]sf hf]8Lx?nfO{ 
cfpFbf] kl/0ffd h] ;'s} ePklg ljjfx ug]{ jf gug]{ ljsNk laBdfg lyof] .Æ175 ;ldlt s] 
lgisif{df k'Uof] eg] æwf/f @^ sf] pnª\3gaf6 ePsf kLl8t—lgj]bsnfO{ lnË jf n}lËs 

172 View of 6 August 2003, Case of Edward Yiung v. Australia, Communication No. 941/2000, UN 
Doc. CCPR/C/ 78/D/ 941/2000, 18 September, 2003.

173 Ibid., para. 10.4.
174 Views of January 2001, Case of X v. Colombia, Communication No. 1361/2005, UN Doc. CCPR/

C/89/D/1361/ 2005, 14 May, 2007.
175 Ibid., para. 7.2.
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cled'vLs/0fsf] cfwf/df ljgf e]befj lghsf] lgj[lQe/0f pk/ k'glj{rf/ ug'{ kg]{ nufotsf 
k|efjsf/L pkrf/sf] xsbf/  dflgof] .Æ176

dfgj clwsf/ ;DaGwL ;o'Qm /fi6«« ;+3Lo ljz]if sfo{ljlwx?n] n}lËs cled'vLs/0f tyf 
n}lËs klxrfg ;DaGwL e]befjsf] ;Gbe{df sfg"g ;dIf clje]b Pj+ ;dfg x'g] clwsf/sf] 
k||Zgdf af]n]sf] 5 . :j]R5frf/L y'g5]s ;DaGwL /fi6« ;+3Lo sfo{bnn] n}lËs cled'vLs/0fsf] 
sf/0faf6 y'gfdf k/]sf jf h]n ;hfo kfPsf ;dlnËLx? ;DaGwdf cfkm\gf] cledt /fVb} 
eg]sf] 5 — æTo:tf] y'g5]s :j]R5frf/L dflgG5, lsgeg] o;n] lnË nufotsf cfwf/df 
sfg"gsf] ;dIf ;dfg x'g] / ;a} k|sf/sf e]befj la?4 ;dfg sfg"gL ;+/If0fsf] k|Tofe"lt 
kfpg] cg'jGw sf] wf/f @=! / wf/f @^sf] pnª\3g x'g hfG5 .Æ177 pQm sfo{bnsf] cledt 
;+o'Qm /fi6« ;+3Lo dfgj clwsf/ ;ldltsf] aofgdf cfwfl/t 5 — æwf/f @ Kof/f=! df 
pNn]lvt …lnËÚ n] wf/f @^ cGtu{tsf n}lËs cled'vLs/0fnfO{ ;d]t hgfpFb5 .Æ178 
n}lËs cled'vLs/0fsf] sf/0f kqmfp k/]sf %% JolQmx?sf] ;DaGwdf ul/Psf] lg0f{odf 
pQm :j]R5frf/L y'g5]s ;+jGwL sfo{bnn] 7x/ u/]sf] 5 — æn}lËs cled'vLs/0fsf] 
cfwf/df cleof]u nfu]sf tL JolQmx?sf] y'g5]snfO{ ltgLx?n] …;fdflhs lj>[ªvntfÚ 
-social dissention_ sf] sf/0f atfP — t/ ;f] sfo{ :jtGqtfsf] :j]R5frf/L ljd'lvs/0f 
lyof] – h'g dfgj clwsf/sf] laZjAofkL 3f]if0ffkq sf] wf/f @, Kof/f= ! tyf gful/s tyf 
/fhg}lts clwsf/ ;+aGwL cGt/f{li6«o cg'aGwsf] wf/f @ sf Kof/f=  ! Pj+ wf/f @^sf] 
k|lts'n lyof] .Æ179 k'?ifd]x lj/f]wL sfg"g cGtu{t n}lËs cled'vLs/0fsf] sf/0f !! hgf 
JolQmx? pk/ cleof]u nfuL y'gfdf k/]kl5sf] d'4fdf :j]R5frf/L y'g5]s ;+aGwL sfo{bnn] 
kl5Nnf] lg0f{odf eg]sf] 5 M

æ6'g]g\ lj= c:6«]lnofsf] d'2fdf dfgj clwsf/ ;ldltn] cfkm\gf] larf/ -view_ 
/ cfkm\gf] cledt 7/2002-Egypt|_ lbPkl5, of] sfo{bnn] tL d'2fx?df lnPsf 
sfo{lbzfnfO{ cjnDag ub}{ cfPsf] 5 . To;\sf] dtna xf] — uf]Ko ?kdf 
ao:s–hf]8L aLr x'g] ;xdtLo ;dn}lËs Aojxf/nfO{ ck/flws/0f ug]{ sfg"gsf] 
cl:tTj / o:tf] Aojxf/sf] cleof]u nfUg] JolQm la?4 kmf}hbf/L ;hfo tf]Sg]  
s'/fn] gful/s tyf /fhg}lts clwsf/ ;+jGwL cGt/f{li6«o cg'aGw -ICCPR_ 
df pNn]lvt uf]kgLotf tyf lje]baf6 d'lQm kfpg] clwsf/sf] xgg\ x'g 
hfG5 . kl/0ffd:j?k, sfo{bn s] 7fGb5 eg] Sofdf]?gsf] sfg"gdf ;dn}lËstfsf] 
ck/flws/0f u/]sf]df gful/s tyf /fhg}lts clwsf/ ;+jGwL cGt/f{li6«o 
cg'aGwsf] wf/f !& / @^ ;+u aflemPsf] 5 — h'g b:tfj]h Sofd/f]gn] 
cg'df]bg ul/;s]sf] 5 .Æ 180

176 Ibid., para. 9
177 :j]R5frf/Ly'g5]s ;+jGwL sfo{bnsf] k|ltj]bg, UN Doc. E/CN.4/2004/3, of 15 December 2003, para. 73.
178 P] of] klg x]g{'[xf];\ M :j]R5frf/L y'g5]s ;+jGwL sfo{bnsf] k|ltj]bg, Opinion No 7/2002 (Egypt), para. 

27, in UN Doc. E/CN.4/2003/8/Add.1.
179 ;J]R5frf/L y'g5]s ;+jGwL sfo{bnsf] k|ltj]bg, Opinion No 7/2002 (Egypt) of 21 June 2002, para. 

27, in UN Doc. E/CN. 4/2003/8/Add.1.
180 P]  Opinion No 22/2006 (Cameroon) of 31 August 2006, para. 19, in UN Doc. A/HRC/4/40/

Add.1.
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$=@ dfgj clwsf/ ;DaGwL o"/f]k]nL cbfnt / clje]b

8'h]g\ d'2f181sf] cf;kf;sf] ;dodf, dfgj clwsf/ ;+jGwL o"/f]k]nL cbfnt uf]kgLotfsf] 
clwsf/sf] pkef]u ;DaGwL k||fjwfg182 cGtu{t ;hfo x'g] sfg"g –ck/fw ;+lxtf_ nfO{ 
r'gf}lt lbg] ;dlnËL k'?ifx?sf] clwsf/sf] Aofkstf jf/] ljj]rgf ug{ clgR5's /x\of] . of] 
;g\ !((( df dfq} o"/f]k]nL cbfntn] n'l:6s–lk|g a]s]6 lj= ;+o'Qm clw/fHo 183 / l:dy 
u|]8L lj= ;+o'Qm clw/fHo 184 ePsf b'O{j6f d'2fx?df uf]kgLotfsf] clwsf/ / clje]bsf] 
j[xQ/ If]qjf/] pNn]v u¥of] . l:dy u]|8L sf] d'2fdf o"/f]k]nL cbfntsf]] ts{ lyof] — ædfly 
pNn]lvt gs/fTds b[li6sf]0fn] d'Vo k|Zg-issue_sf] lg0f{ofy{ kof{Kt cf}lrTotf ;fljt 
u5{ ls ub}{g < eGg] cbfntsf] k|Zg xf] . cbfntn] ;dn}lËs gLlt d"NofÍg ;d"xsf] 
k|ltj]bg pk/ gh/ nufp+b}} eGof]— oL b[li6sf]0fx?, oBlk ltgLx?nfO{ O{dfGbfl/tfk"j{s 
cleJoQm ul/Psf] lsg gxf];\ — ltgLx? dWo] ;dn}lËs cled'lvs/0f ePsfx? k|lt 
lj/f]wsf] s§/ efjgf /fVg]b]lv ;dn}lËs ;fyL–;+ufltx?sf] pkl:yltdf e2f ufnLunf}h ug]{;Dd 
;dfj]z lyP . tL dflg;x?n] ljifd–lnËL ax';+Vossf] tkm{af6 ;dlnËL cNk;+Vos lj?4 
;fljs adf]lhd k"jf{u|x /fv]sf] xb;Dd ;f] ;DaGwL oL gsf/fTds b[li6sf]0fx?nfO{ dfly 
pNn]lvt æljleGg hflt, pTklt jf /+u-j0f{_Æ k|ltsf] ;dfg gsf/fTds b[li6sf]0fx?Æ185 eGbf 
km/s x'g] u/L lgj]bsx?sf] clwsf/ pk/ kof{Kt cf}lrTo ;fljt ug{ ;Qm}g egL cbfntn] 
7x/ u¥of] . dfgj clwsf/ ;DaGwL o"/f]k]nL dxf;lGwsf] wf/f * sf] k|of]u ub{} cbfntn] 
;dlnËL k'?if tyf dlxnfx?nfO{ ;}lgs ;]jfaf6 jl~rt ug{] sfg"gsf] vf/]h u¥of]Ù / 
k'?if–;dlnËL cg'e'ltsf] ;fj{hlgs cleJolQm ug{] u/L uf]kgLotfsf] JofVof v'n:t kf/] . 
-o;\df_, cbfntn] lgDgfg';f/ cfkmgf] ts{ k|:t't u¥of] M

æk|:t't d'2fsf] kl/l:yltsf] l;nl;nfdf cbfnt of] 7x/ ub{5 ls lgj]bsx?sf] 
ph'/L h;\df n}lËs cled'lvs/0fsf] cfwf/df /Iff dGqfnosf] ljBdfg gLlt 
/ ;f]sf] k|of]usf] sf/0faf6 ltgLx?nfO{ lje]b ul/Psf 5g\ eGg] s'/f Ps} 
k|sf/sf csf{] ph'/Ldf -glh/_ nfu' x'g] b]lvG5Ù, oBlk leGg sf]0faf6 
b[li6uf]r/ ul/Psf] ePtfklg cbfntn] dxf;lGwsf] wf/f * sf] ;DaGwdf o; 
cl3 g} 7x/ u/L ;s]sf] 5 .Æ186 

o"/f]k]nL cbfntn] ;fnu]/f] 8f= l;Nef df}tf lj= kf]r{‘unsf] d'2fdf :ki69+Ën] s] Plsg u¥of] eg] 
æn}lËs cled'lvs/0fÆ lje]bsf] lgif]lwt ;d"xdf kb{5 — h'g\ d'2fdf Pshgf ;dlnËL 

181 x]g'{xf];\ M dfGotf tkm{sf] cleofg , bkmf %, Chapter 1,  
182 dfgj clwsf/ ;DaGwL o"/f]k]nL cbfntn] 8'h]g lj= ;+o'Qm clw/fHo -!(*#_ gf]l/; lj= cfo/n}08 

-!(**_, / d]l8g; lj= ;fOk|; -!((#_ sf] d'\2fx?df ;dlnËL tyf ljnf]dlnËLx? jLr km/s pd]/ 
eO{sg klg ;xdlt ePdf ;f] cfwf/df ul/g] lje]b ;DaGwL ts{x?nfO{ lg/Gt/ ?kn] c:jLsf/ u¥of] . 

183 Judgment of 27 September 1999 (Final 27 December 1999), Case of Lustig-Prean and Beckett v. 
United Kingdom, Applications No.31417/96 and 32377/96.

184 Judgment of 27 September 1999, Case of Smith and Grady v. The United Kingdom, Applications 
No.33985/96 and 33986/96.

185 Ibid., para. 97.
186 Lustig-Prean and Beckett v. The United Kingdom, Doc. cit., para 108.
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lktfnfO{ p;sf] ;+/IfsTj ;DaGwL clwsf/af6 jl~rt ul/Psf] lyof], lsgls pm ;dlnËL 
k'?if lyof] — ;f] kf]r{‘luh cbfntsf] lg0f{o ab/ ul/ lbof] .187 o"/f]k]nL cbfntn] s]  lg0f{o 
u¥of] eg] ælgj]bssf] ;dn}lËstf clGtd\ lg0f{odf lg0f{os tTj lyof] . k'g/fj]bg cbfntsf] 
lgisif{ o;df cfwfl/t lyof] ls cbfntn] lktfnfO{ o:tf] km/s Jojxf/ ug{ ;r]t u/fof] — 
tfls ;f]] jRrfn] p;sf] lktf csf{] nf]Ug] dfG5];+u al;/x]sf] 5 eGg] dxz'; gu/f];\ — ls 
ltgLx? nf]Ug] / :jf:gL h:t} b]lvg] kl/l:yltdf a;]sf] b]lvcf];\ .Æ188 

o"/f]k]nL cbfntn] lgDgfg';f/sf] /fo lbof] M

ælgj]bssf] n}lËs cled'lvs/0fdf cfwfl/t [===] Jojxf/ km/s ug'{ k¥of]] — of] 
Pp6f o:tf] wf/0ff xf], h'g\ lglZrt?kn] dxf;lGwsf] wf/f !$ sf] bfo/f leq 
kb{5 . To; ;DaGwdf cbfnt k'g/fj[lQ ub{5 ls To; k|fjwfgdf pNn]lvt 
;"lr æo:tf] s'g} cfwf/dfÆ -km|flG;;L gf]6fd]G6_ eGg] zAbfjnLn] b]vfP h:tf] 
Pp6f b[i6fGt dfq} xf]  / of] k"0f{ xf]O{g .Æ189 

o"/f]k]nL cbfntdf k|:t't P;=Pn= lj= ci6«]ofsf] csf{] d'2fdf lgj]bsn] cli6«ofsf] kmf}hbf/L 
;+lxtfsf] wf/f @)( sf] ljBdfgtf k|lt cfklt hgfof] — h;\n] !$ aif{ b]lv !* aif{ jLr 
pd]/sf lszf]/x?;+u jo:s k'?ifn] ug{] ;xdtLo ;dn}lËs sfo{nfO{ bl08t ub{Yof], p;n] 
bfjL u¥of] ls pQm wf/fn] lghL hLjgsf] ;Ddfg ug{] p;sf] clwsf/sf] xgg\ u¥of] / ;f] 
wf/f lje]bsf/L lyof] . o"/f]k]nL cbfntn] s] 7x/ u¥of] eg] — ljifdlnËL / ;dlnËLx? — 
b'j}sf] lglDt ;xdltsf] ;dfg pd]/sf] kIfdf j}1flgs k|df0f k]z ug{ ;+;bnfO{ lgb{]zg 
ub}{ æk'?if lszf]/x? ;dn}lËstfsf] lglDt …egf{Ú ul/Psf lyPæ eGg] lhls/nfO{ c:jLsf/ 
u¥of] . cbfntsf] ts{ lyof] M

ækmf}hbf/L ;+lxtfsf] wf/f @)( cGtu{t ;dlnËL cNk;+Vos lj?4 ljifdlnËL 
ax';+Vos -heterosexual majority) sf] tkm{af6 ;fljs adf]lhdsf] kIfkft 
cGtlg{lxt /x]sf] xb;Dd cbfntåf/f oL gsf/fTds b[li6sf]0fx?nfO{ leGg 
Jojxf/ lglDt ljleGg hflt, pTklt jf j0f{ k|ltsf] ;dfg b[li6sf]0fx? eGbf 
km/s kg{] u/L kof{Kt k|df0f–cf}lrTo k'u]sf] 5 eg]/ dfGg ;lsb}g .Æ190 

u'8ljg\ lj= ;+o'Qm clw/fHosf] d'2fdf, cbfntn] n}lËs klxrfgsf] k|ZgnfO{ dxTjk"0f{ 
9Ën] cufl8 j9fPsf] 5 . ;+o'Qm clw/fHosf kl/jlt{t–lnËLx?-transsexuals_sf] sfg"gL 
cj:yfsf] ;DaGwdf / vf;u/L /f]huf/L, ;fdflhs ;'/Iff, lgj[lQe/0f tyf ljjfxsf 
ljifox?sf] ;DaGwdf lgj]bsn] dfgj clwsf/ ;DaGwL o'/fkLo dxf;lGwsf] wf/f * 

187 Judgment of 21 December 1999 (Final 21 March 2000), Case of Salgueirdo da Silva Mouta  v. 
Portugal, Application No.33290/96.

188 Ibid., para. 35.
189 Ibid., para. 28.
190 Judgment of 9 January 2003 (Final 9 April 2003), Case of S.L.  v. Austria, Application 

No.45330/99, para. 44.
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-uf]kgLotfsf] clwsf/_, wf/f !@ -ljjfx ug{] clwsf/_, wf/f !# -pkrf/sf] clwsf/_ / wf/f !$ 
-clje]b_ sf] pn‹g ePsf] bfjL u¥of] . cbfntn] wf/f * / wf/f !@ sf] pn‹g ePsf] 7x/ 
ub}{  wf/f !$ cGtu{t eg] s'g} leGg ;jfn p7\g ;Qm}g eGg] cledt lbof] .191

To:t} k|sf/n], efg\ s'+s lj= hd{gLsf] d'2fdf 192 wf/f !$;+u hf]/]/ wf/f ^ / * sf] pnª\3g 
ePsf] eGg] bfjL cbfntn] c:jLsf/ u¥of] — ;f] ;DaGwdf cbfntsf] Jofks 5fgljg lyof] 
ls st} lgj]bsnfO{ oyfy{df lnË k'g:y{fkg zNols|ofsf] cfjZos k/]sf] xf] h;\n] zf]w 
egf{sf] bfjL k'li6 ug{ ;sf];\ . cbfntn] s] km};]nf u¥of] eg] p7]sf ;jfnx? dxf;lGwsf] 
wf/f * n] g} oyf]lrt ?kn] lgSof]{n ug{ ;Qm5 . 

$=#= dfgj clwsf/ ;DaGwL cGt/—cd]l/sL k|0ffnL

cGo cGt/f{li6«o dfgj clwsf/ b:tfj]hx? h:t} cGt/–cd]l/sL k|0ffnLsf] dfgj clwsf/ 
;DaGwL b:tfj]hx?df k|i6 ?kdf æn}lËs cled'lvs/0fÆ jf æn}lËs klxrfgÆ ;DaGwdf 
;Gbe{—;fdfu|Lx? pknJw 5}gg\ .193 ckjfbdf eg] cd]l/sfdf :jtGqtfaf6 ljd'v ePsf 
JolQmx?sf] ;'/Iff ;DaGwL, l;4fGt tyf c;n cEof;x? eGg] Pp6f k':ts 5 . tyflk, 
b:tfj]hLs/0f gePsf cfk|jf;Lx?sf] sfg"gL -juridical_ cj:yf / clwsf/ ;DaGwL 
k/fdz{bfqL wf/0ffdf dfgj clwsf/ ;DaGwL cd]l/sL cbfntn] s] atfPsf] 5 eg] 
æcGt/f{li6«o txdf clxn];Dd pk]Iff Pj+ ckx]ngf ul/Psf ltgLx? -pbfx/0fsf] nflu, 
;fdflhs l:ylt, cfDbfgL, lrlsT;sLo cj:yf, pd]/, n}lËs cled'lvs/0f, O{Toflb;+u 
;DalGwt_ nufotsf ;a} If]qsf lje]bsf/L dfgjLo Jojxf/x? k|lt b[li6 lbg' jfG5gLo dfq 
xf]O{g, k"0f{tM ;+ej klg 5 .Æ194 

dfgj clwsf/ ;DaGwL cGt/–cd]l/sL cfof]un] o; ljifosf] ;Djf]wg ug{ z'? 
ul/;s]sf  5g\ . cGt/–cd]l/sL k|0ffnL cGtu{t dfgj clwsf/ tyf n}lËs cled'lvs/0f 
;DaGwL klxnf] d'2f dftf{ n'l;+of+ cNef/]h lh/fN8f] lj= sf]nlDaof h;\df dlxnf 
sf/fuf/sf s}bL h;nfO{ cfkm\gf] ;dn}lËs ;xsdL{;+u e]63f6 ug{] clwsf/af6 jl~rt 
ul/of] eGg] ph'/L lyof] — To;df cGt/–cd]l/sL cfof]un] pQm lgj]bg :jLsf/ u¥of], 
lsgls cfof]un] s] kQf nufof] eg] æl;4fGtM lgj]bssf] bfjLn] To:tf] tYox?sf] 
pNn]v u/]sf] 5 h;df cd]l/sL dxf;lGwsf] wf/f !!-@_sf] pn\ª3g;+u ;DalGwt s'/fx? 
;dfj]z ePsf]5, h;\af6 pgsf] lghL hLjg pk/ :j]R5frf/L jf cTolws x:tIf]k ePsf] 
b]lvG5 .Æ195 cGt/–cd]l/sL cfof]un] eg]sf]] 5 — ;dn}lËstfsf] ck/flws/0f tyf 

191 Judgment of 11 July 2002, Case of Cristine Goodwin v. United Kingdom, Application 
No.28957/95. 

192 Judgment of 11 June 2003, Case of Van Kuck  v. Germany, Application No.35968/97. 
193 See inter alia, Article II of the American Declaration on the Rights and Duties of Man; Articles 

1(1) and 24 of the American Convention on Human Rights; Article 9 of the Inter-American 
Democratic Chapter; Principle 2 of the Declaration of Principles on Freedom of Expression.  

194 Advisodry Opinion OC-18/03, Juridical Condition and Rights of the Undocumented Migrants, of 
17 September 2003, Series A No. 18, para. 63.

195 Case number 11.656, Report N0. 71/99 (Admissibility) of 4 May 1999, para. 21.
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:jtGqtfsf] ljd'lvs/0f n}lËs 5gf}6sf] sf/0faf6 dfq} ePsf] 5, h'g\ æcd]l/sL 
dxf;lGwsf ljleGg wf/fx?n] /fv]sf k|fjwfgx?sf] lj?4df 5 / To;sf/0f Tof]] ;RofO{g' 
kb{5 .Æ196 ;dfgtf Pj+ clje]bsf] l;4fGtdf cfwfl/t /xL o; s'/fsf] dxTjnfO{ dWogh/ ub{}, 
æn}lËs 5gf}6 lnËsf] d"ne"t cjwf/0ff cGtu{t Ps ;d'x-category_sf] ?kdf ;dfj]z 
ul/Psf] 5 .Æ dfgj clwsf/ ;DaGwL cGt/–cd]l/sL cfof]usf] cfk|jf;L sfdbf/ tyf ltgLx?sf 
kl/jf/sf ;DjGwdf tof/ kfl/Psf] ljz]if k|ltj]bg df  s] pNn]v ul/Psf] 5 eg] cfk|jf;L 
;DaGwL gLltn] æn}lËs 5gf}6Æ -n}lËs cled'lvs/0f_sf] sf/0faf6 s'g} e]befj ug{ kfpg] 
5}g .197 

$=$=o"/f]k]nL ;d'bfosf] Gofo cbfnt -court of justice_  

o"/f]k]nL ;d'bfosf Gofo cbfnt -h;nfO{ o"/f]k]nL Gofo cbfnt klg elgG5_ n] klg 
n}lËs cled'lvs/0f tyf n}lËs klxrfgsf] k|ZgnfO{ ;Daf]wg u/]sf] 5 . o"/f]k]nL ;d'bfosf] 
cfof]u lj= hd{g ;+3Lo u0ftGq 198sf] km};nfdf of] cbfntn] s]  3f]if0ff u/]sf] 5 eg] 
;a} sfg"g lgodfjnL tyf k|zf;lgs k|fjwfgx? Gff]]e]Dj/ @&, @)))sf] kl/ifb lgb{]lzsf 
@)))÷&*O{O{;L— h;\df wd{, jf ljZjf;, zf/Ll/s cIfdtf / n}lËs cled'lvs/0fsf] 
cfwf/df x'g] lje]bsf rf;f]]x? nufot /f]huf/L Pj+ k]zf–Joj;fodf ;dfg Jojxf/ ug'{ 
kg{] ;fdfGo ?k/]vf ;d]tsf] cjnDjg gu/]/ hd{g ;+3Lo u0ftGq To; lgb]{lzsf cGtu{t 
cfk\mgf] bfloTj k"/f ug{ c;kmn /x]sf] b]lvof] . 

lk=le=P; / sg{j]n sfpG6L sfplG;n -k|b]z O{sfO{ kl/ifb_sf] d'2fdf o"/f]k]nL Gofo 
cbfntn]199  s] km};nf u¥of] eg] lnË k|Tof/f]k0faf6 p7]sf] lje]b n}lËstfsf] cfwf/df lje]b 
g} dflgG5 .200 /, lnË k|Tof/f]k0f;+u ;DalGwt sf/0fn] Pshgf kl/jlt{t–lnËL -transsexual_ 
nfO{ jvf{:t x'gaf6 /f]Sg] lg0f{o u¥of] . pQm lgj]bs sfpG6L sfplG;n -k|b]z OsfO{ 
kl/ifb_ n] ;~rfng u/]sf] Pp6f z}lIfs ;:yfsf] k|aGw lgb{]zs lyP / k|ToyL{ P;= To; 
;+:yfsf] k|d'v, lk= Pp6f k'?if sd{rf/L lyP, t/ kl5 P;=nfO{ ;"lrt u¥of] ls ltgn] 
:qL eO{ afRgsf] nflu lnË k|Tof/f]k0f ug{ uO{/x]sL lyO{g\ . lgj]bsn] kl5af6 P;=nfO{ 
s] n]Vof] eg] ltgn] lnË k|Tof/f]k0fsf] zNols|of ug{] lg0f{o ul/g\ . ;f] ;DaGwdf ;+:yfsf 
Joj:yfksx?nfO{ ;"lrt ul/of] / jiff{tsf] ;dodf lk=n] k|f/lDes zNolqmofsf] pkrf/ 
lglDt lj/fdL ljbf lnO{g\ . kl/0ffd:j?k, ltgnfO{ rfF8} jvf{:tLsf] lglDt # -tLg_ dlxg] 
;"rgf lbO{of] / ltgnfO{ j]/fdL ljbf kZrft :qL lnËsf] e"ldsfdf kmls{g] cg'dlt lbO{Pg . 

196 Dffgj clwsf/ ;+jGwdf cGt/—cd]l/sL cfof]usf]  k|]; lj1lKt g+=  24/1994.
197 Second Progress report of the Special Rapporteurship on Migrant Workers and their Families in 

the Hemisphere, OEA/Ser.L/V/II.111,Doc. 20 rev., 16 April 2001.   
198 Court (Fourth Chamber), Judgment of 23 February 2006, Commission of the European 

Communities v. Federal Republic of Germany, Case C-43-05.
199 Judgment of 30 April 1996, P.  v. S. and Cornwall County Council, Case C-13/94.
200 /f]huf/L, Aoj;flos tfnLd tyf k|jw{g Pj+ sfo{ut cj:yfx? k|lt kx'Fr k'¥ofO{ dlxnf tyf k'?ifx? 

ljr ;dfg Aojxf/ ug'{ kg]{ l;4fGtsf] sfof{Gjog ;DaGwdf k]ma|'c/L (, !(&^ df hf/L ePsf] kl/ifb 
lgbl]{zsf &^÷@)& O{O{;L -;dfg Aojxf/ lgb]{lzsf_ 
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jvf{:tLsf] ;"rgfsf] Dofb ;lsg' cl3g} clGtd -d'Vo_ zNols|of ;DkGg eof] . lk=n] ph'/L 
xflng\ / ltgnfO{ lnËsf] cfwf/df lje]b ul/of] eGg] s'/fdf cbfnt ;xdt eof] . o"/f]k]nL 
Gofo cbfntn] lgDgfg';f/ km};nf u¥of] M 

æhxfF s'g} JolQm pm jf ltgL lnË k|Tof/f]k0f ug{] O{R5f AoQm ub{5 jf ;DkGg 
ub{5 / ;f]xL cfwf/df lghnfO{ jvf{:t ul/G5, pm jf ltgL t'ngfTds ?kn] 
lnË k|Tof/f]k0f ug{' cl3 7flgPsf lnË ePsf JolQmx? ;/x gdfgL cjfl~5t 
9+Ëaf6 Jojxf/ u/]sf] b]lvG5 . o:tf] JolQmsf] ;DaGwdf o:tf] lje]b ;xg'' pm 
jf ltgLdf cGtlg{lxt j}olTfs ul/df Pj+ :jtGqtfsf] ;Ddfg ug{ c;kmn /x]sf] 
j/fj/ dflgG5, / h;\nfO{ cbfntn] jrfpm ug{' kg{] st{Jo x'g cfp+5 .Æ201 

;/fx dfu{/]6 l/rf8{; lj= >d tyf lgj[lQe/0f ;DaGwL /fHo–;lrjsf] d'2fdf202 lgj]bs 
km]j|'c/L @*, !($@ df hGd]sf lyP / pgsf] hGd k|df0fkqn] pgnfO{ k'?if atfPsf] 
lyof] . n}lËs lrGtf-dysphoria_n] ;tfP kl5 pgsf] kl/If0f-diagnosis_ u/L dO{ #, @))! 
Dff lnË k|Tof/f]k0f zNols|of ;DkGg eof] . km]j|'c/L !$, @))@ df ltgn] km]j|'c/L @*, 
@))@ b]lv g} cjsfz–lgj[lQe/0fsf] e'QmfgL kfpg] u/L >d tyf lgj[lQe/0f ;DaGwL 
/fHo–;lrj sxf+ lgj]bg ul/g\ — h'g ldltdf ltgL ^) aif{ k'lUyg\ /, ;f] pd]/ /fli6«o 
sfg"g cg';f/, clk|n ^, !(%) eGbf cufl8 hGd]sf dlxnfn] cjsfz lgj[lQe/0f kfpg 
;Qm5 . dfr{ !@, @))@ sf] lg0f{ofg';f/, pQm lgj]bg æbfj]bf/sf] pd]/ ̂ % aif{ -h'g pd]/ ;+o'Qm 
clw/fHodf k'?ifsf] cjsfz pd]/ xf]_ k'Ug rf/ aif{ cufj} dfu–bfjL ul/Psfn]Æ c:jLsf/ 
u¥of] / cbfntn] — s] kl/ifb lgb{]lzsf g+ &(÷& O{O{;L 203 cg';f/, k'?ifaf6 dlxnf 
ag]sf kl/jlt{t–lnËL-transsexual_nfO{ ^% aif{sf] pd]/ gk'u'~h]n cjsfz lgj[lQe/0fsf] 
c:jLs[ltsf] cGTo u5{ ls ub{]g < eGg] k|Zg tkm{ ljrf/ u¥of], oBlk, olb ltgL dlxnf ePsf] 
eP /fli6«o sfg"g cg';f/ ^) aif{ s} pd]/df o:tf] lgj[lQe/0fsf] xsbf/ x'lGyg\ .

lk=le=P; tyf sg{j]n k|b]z -OsfO{ kl/ifb_sf] d'2fdf cbfntn] lnËsf] cfwf/df cl3sf/sf] 
lje]b gul/g] Pp6f df}lns dfgj clwsf/sf] xgg\ x'g uPsf]n] ;f]sf] ;'lglZrt ug{‘ cfjZos 
lyof] eGg] /fo lbof] .204 kl/ifb lgb{]lzsf &(÷& O{O{;L sf] If]q lgwf{/0f ubf{, cbfntn] 
s] ljrf/ u¥of] eg] o;nfO{ s]jn s'g} JolQm, s'g} Pp6f jf csf{] lnËsf] eGg] tYosf] 

201 lk=le=P;= tyf sf]g{jfn sfpG6L sfplG;n -:yfgLo O{sfO k|b]z_sf] d'2fdf clk|n #), !((^ sf] k}m;nf, 
l;–!#÷($, bkmf–@!–@@ . o"/f]k]nL Gofo cbfntn] pQm d'2fdf u/]sf] k}m;nf cg'?k, n}lËs lje]b -lnË 
k'gM k|Tof/f]k0f_ lgodfjnL, o" s] !((( hf/L ul/of] . o; lgodfjnLn] ltgLx?nfO{ k|bfg u/]sf] 5 ls 
kl/jlt{t lnËLx? -transsexual persons_ nfO{ k]zf–Jojzfodf ;fdfGotM kIfkft ul/g] 5}g — rfx] tL 
kl/jlt{t lnËLx? zNols|of k"j{ jf kl5sf] lsg gxf]; .

202 Judgment of 27 April 2006, Sarah Margaret Richards  v. Secretary of State for Work and Pensions, 
Case C-423/04.

203 Council Directive 79/7/EEC of 19 December 1978 on the progressive implementation of the 
principle of equal treatment for men and women in matters of social security (See Articles 4,1 
and 7,1).  

204 Case C-13/94, doc. cit. para. 19.
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cfwf/df dfq} JofVof u/L If]qflwsf/nfO{ l;ldt kfg'{ x'b}g . ;DalGwt JolQmsf] lnË 
k|Tof/f]k0faf6 p7]sf] ljjfb lgSof}{n ug]{ jf/]sf] pQm lgb{]lzsfsf] If]q klg lje]bsf/L 
b]lvof] . 

o"/f]k]nL Gofo cbfntn] s] yk lg0f{o u¥of] eg] k|:t't d'2fsf] ljjflbt k|Zgdf gofF lnË 
k|fKt ug{] dfGotf k|fKt gu?Gh]n ;/fx dfu{/]6 l/rf8{; sf] cof]Uotf b]lvPsfn] c;dfg 
Jojxf/ eof] — lnË k|Tof/f]k0f zNols|of ug{' gkg{] cGo dlxnfsf] xs ljkl/t ltgn] ^) 
aif{ k'u]kl5, klg ltgsf] lnËsf] klxrfg x'g g;s]sf] sf/0faf6 lgj[lQe/0fsf] lglDt of]Uo 
7x¥ofOPg — To;kl5 zNols|of eof], tj dfGotf k|fKt u¥of] / cGttf]uTjf ;g\ !((% 
sf] lgj[lQe/0f P]g adf]lhd\ lghn] lgj[lQe/0f klg kfO{g\ . cbfntn] l/rf8{;\ n] ef]u]sf 
c;dfg Jojxf/nfO{ lje]bsf/L / kl/ifb lgb{]lzsf &(÷& O{O{;Lsf] wf/f $-!_ åf/f aGb]h 
u/]sf] 7x/  u¥of] .205 

cbfntn] s] klg 7x/ u¥of] eg] kl/ifb lgb{]lzsf &(÷& O{O{;Lsf] wf/f $-!_nfO{ s'g} JolQmn] 
sfg"g adf]lhd\ k'?ifaf6 dlxnfdf lnË k|Tof/f]k0f ePsf JolQmnfO{ ^% aif{ k'u]kl5 dfq} 
lgj[lQe/0f kfpg] xsbfjLsf] c:jLsf/ ug{] sfg"gsf] ?kdf JofVof ul/g' kb{5 — h'g\ /fli6«o 
sfg"g cg';f/ ltgnfO{ ^) aif{ s} pd]/df o:tf] lgj[lQe/0fsf] xsflwsf/ x'g' kg{] lyof] — 
olb ltgL dlxnf ePsf eP . 

oL dflysf d'2fx?af6 s]] k|:6 x'G5 eg] æn}lËs klxrfgÆ sf] ;jfnn] o"/f]k]nL Goflos 
cbfnt k|0ffnL cGtu{t lgs} rrf{ kfPsf] / d'nt M lnËdf cfwfl/t lje]bnfO{ dxTjsf ;fy 
x]l/Psf]  kfOG5 . 

$=% dfgj tyf hgclwsf/;DaGwL clk|msL cfof]u 

dfgj tyf  hgclwsf/;DaGwL clk|msL cfof]u -ACHPR_ n] sfg"gsf] ;dIf ;dfgtf Pj+ 
sfg"gsf] ;dfg ;+/If0f ;DaGwL kl/sNkgfnfO{ dfgj clwsf/sf] ljZjJofkL 3f]if0ffkq tyf 

205 Case C-423/04, doc. cit.; see also the case of K.B v. NHS Agency at:  http://www.pfc.org.uk/node/ 
361.  British Professor Stephen Whittle n] eGg' ePsf] 5 ls, æl/r8{;] sf] d'2fn] s]=lj=le= NHS 
lgj[lte/0f lgsfosf] cl3Nnf] d'2fnfO{ cem :ki6tf tyf ;'lglZrttfsf ;fy an k'¥ofPsf] 5 .Æ b'a} 
d'2fx? lgj[lte/0f ;DaGwL lyof], / p;af6 s] ;'lglZrt eof] eg] s'g} /fli6«o sfg"g jf s'g} :yfg 
ljz]ifsf] cEof;— h; cGtu{t n}lËs jf j}jflxs l:yltsf] cfwf/df kfl/>lds ;DaGwL ;'ljwf k|bfg 
ul/G5 / ;f] sf] kl/0ffd:j?k gofF lnËdf al;/x]sf :yfoL kl/jlt{t lnËL JolQmnfO{ pQm ;'ljwfaf6 
j+lrt ul/G5 eg] Tof] s'/f l;4fGttM wf/f !$! O{l;= adf]lhd gldNbf] x'g hfG5 . pQm wf/f !$! df 
pNn]v 5, æk|To]s ;b:o—/fHon] ;'lglZrt ug'{ kb{5 ls dlxnf tyf k'?if h'g;'s} sfdbf/nfO{ ;dfg 
sfo{ jf ;dfg kfl/>lds k|bfg ug'{ kg]{ l;4fGt nfu' ug'{ kb{5 .Æ of] k|fjwfg kIfkft/lxt xf] — s'g} 
JolQm ;fj{hlgs jf lghL If]qdf hxfF;'s} sfo{ u/]sf] lsg gxf];\, / of] zAbfjnL ækfl/>ldsÆ-Pay_ 
eGgfn] Aofks cy{df kl/eflift x'G5 — h; cGtu{t /f]huf/Lsf] l;nl;nfdf /f]huf/bftfaf6 sfdbf/n] 
k|ToIf jf ck|ToIf j:t' jf gubdf kfpg] kfl/>lds /sd eGg] a'e\mg' kb{5 .Æ (http://www.pfc.org.
uk/fi les/ richards-analysis. pdf)   
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cg'jGw -ICCPR) s} ;dfg zL/faf6 dWogh/ u/]sf] 5 .206 pQm cfof]usf] wf/f @* sf] 
agfj6 eg] dfly pNn]lvt b:tfj]hx? eGbf yf]/} km/s 5 . lsgls, o;n] o:tf] efiffsf] 
k|of]u u/]sf] 5 — hxFf Pp6f clje]bsf] ;fdfGo æclwsf/Æ eGbf k|To]s JolQmsf] st{Jo 
cGo JolQmx? k|lt /x]sf] tkm{ a9L OlËt u/]sf] 5 . oBlk, of] ;a} b:tfj]hx?sf] cfwf/ rfFlx 
sfg"g ;dIf ;dfgtf tyf clje]b k|lt k|ltj4tf g} xf] . 

pQm clk|msL cfof]u cGtu{t clje]bsf] æclwsf/Æ sf] If]q ljjfbf:kb ?kn] v'Nnf 
k|fjwfg cGtu{t 5f]l8Psf] -free standing_ 5, lsgls of] cg'jGw d} 5, / o;n] clk|msL 
j8fkqn] k|bfg u/]sf clwsf/x?sf] clje]bsf/L k|of]usf] ljifodf dfq} dWogh/ ub}{g, a? 
lje]b lj?4 v'Nnf Pj+ :jtGq clwsf/ k|bfg ub{5 . wf/f @* df pNn]lvt lje]b ;DaGwL 
k|fJfwfgsf] ;fdfGo tyf j}ofs/0fLo cy{n] æn}lËs cled'lvs/0fÆ tyf æn}lËs klxrfgÆ 
h:tf ;d"xsf] jf/]df ljrf/ ub{5 — h'g\s'/f clk|msL cfof]udf cGoyf pNn]v ul/Psf] 
5}g . clk|msL cfof]usf] wf/f # df — sfg"g ;dIf ;dfgtf Pj+ ;dfg sfg"gL ;+/If0f 
k|bfg u/]sf] 5, h;\n]] n}lËs cled'lvs/0f nufot ljgf e]befj ;a}sf] ;+/If0f ub{5 eGg] 
pNn]v 5 . o;sf cltl/Qm, wf/f @ n] æn}lËs cled'lvs/0fÆ sf] æcGo x}l;otÆ jf ælnËÆ sf] 
kl/efiff cGtu{t /fv]/ eP klg ;+/If0f ;'lglZrt u/]sf] b]lvG5 . 

of] klg pNn]v x'g' h?/L 5 ls pQm clk|msL cfof]un] n}lËs cled'lvs/0f tyf n}lËs 
klxrfgdf cfwfl/t clje]bsf] clwsf/nfO{ :jLsf/ ub{5Ù / o:tf clwsf/x? k|ltsf] b[9tfn] 
of] clwsf/ wf/f @&-@_n] l;ldt ub{5 eGg] o;;+u hf]l8Psf] ts{;+u d]n vfg ;Qm5 . 
o; k|fjwfgn] s] cg'dfg ub{5 eg] tL clwsf/x? æcsf{]sf] clwsf/sf] plrt ;DdfgÆ, 
;fd'lxs ;'/Iff, g}ltstf tyf ;fj{hlgs lxtæsf] dWo] gh/ /fv]/ dfq pkef]u ul/g' kb{5 . 
b]vfb]lv pnª\3g ePkl5, o:tf clwsf/ wf/f @&-@_sf] l;nl;nfdf l;ldt jf jGb]h x'G5 eGg] 
b]vfpg] k|df0fsf] ef/ /fHo dfly g} /xG5 . pQm clfk|msL cfof]un] ;dfg'kfltstf 
kl/If0f -test_ lglDt lgj]bg u/]sf] 5 — h;\n] o:tf l;ldttfx?sf] nflu ælgtfGt} cfjZos 
kl/l:yltdf k|fKt ;sf/fTds pknlJw;+u s7f]/Qd\ ;dfg'kfltstfÆ sf] cfjZostf 
h?/t kb{5, / pQm clwsf/nfO{ cy{xLg pknlAw lglDt JofVof ul/g' x'b}g .207 n}+lËs 
cled'lvs/0fdf cfwfl/t clej]b ;DawL n]vdf d'/]{ tyf lelNhg\ / clk|msL cfof]un] clk|msL 
d'Nox?, ax'dtsf] g}ltstf tyf PrcfO{le /f]syfd ;DaGwL ts{x? k|:t't u/]sf 5g\ — 
h;\sf] sf/0f clk|msL cfof]usf] bfo/f leq clje]b ;DaGwL clwsf/sf] /rgfdf s]xL 
l;ldttf /xg ;Sb5, / dfly pNn]lvt ;dfg'kfltssf] dfkb08nfO{ b[li6ut ubf{, s;/L oL 
ts{x? l;4 ug{ ;lsG5 eGg] sf/0fx?  lbP .208

206 clk|msL cfof]u-ACHPR_sf] wf/f # df pNn]v ul/Psf] 5 ls, k|To]s JolQm æsfg"g ;dIf ;dfgÆ x'g]5 / 
æsfg"gsf] ;dfg ;+/If0fÆsf] xsbf/ x'g]5 — hj ls wf/f @* n] :ki6 tf]s]sf] 5, æljgf e]befj cfk\mgf] 
;xkf7Lsf] ;Ddfg u/L lxt /Iff ug'{ / ;f] ;DaGwsf] k|jw{g, /Iff Pj+ ;jlns/0f u/L kfl:kl/s ;Ddfg 
tyf ;lxi0f'tf sfod /fVg' k|To]s gful/ssf] st{Ao   x'g]5 .Æ 

207 Media Rights and and another v. Nigeria, Communication 105/93,  130/94, 152/96 69-
70(1998).

208 See generally, Rachel Murray and Frans Viljoen, "Towards Non-Discrimination on the Basis 
of Sexual Orientation: The Normative Basis and Procedural Pissibilities before the African 
Commission on Human and Peoples' Rights and the African Union", in Human Rights Quarterly, 
Vol. 29, 2007, pp. 86-111.  
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o;sf cltl/Qm, clk|msL cfof]u -ACHPR_ n] clwsf/sf] sfg"gL th'{dfsf] lglDt Pp6f :ki6 
hu a;fn]sf] 5, h;\n] cGo dfgj clwsf/ k|0ffnL ;d]tdf ;xof]u k'Ug] vfnsf] ljrf/0fLo 
;Gbe{ k]z ug{ ;s]sf] k|tLt x'G5 . pQm cfof]usf] wf/f ^) n] o:tf] k|ltj4tf JoQm 
u/]sf] 5 M

æcfof]un] dfgj clwsf/ tyf hgclwsf/;DaGwdf cGt/f{li6«o sfg"g 
— vf;u/L dfgj tyf hgclwsf/;DaGwdf ljleÌ clk|msL b:tfj]hx?sf 
k|fjwfgx?, ;+o'Qm /fi6« ;+3Lo j8fkq, clk|msL Pstf ;+u7gsf] 
j8fkq, dfgj clwsf/ ;DaGwL ljZjJofkL 3f]if0ffkq, ;+o'Qm /fi6« ;+3 / 
dfgj  tyf hgclwsf/sf] If]qdf clk|msL d'n'sx?n] ckgfPsf cGo 
b:tfj]hx? Pjd\ ;+o'Qm /fi6« ;+3sf ljlzli6s[t c+ux? cGt{ut ckgfPsf 
ljleÌ b:tfj]hx? — h;sf jt{dfg j8fkqsf kIfx? ;b:o 5g\ nufot 
;d]taf6 k|]/0ff k|fKt ug]{5 .Æ 

o;sf cltl/Qm, pQm cfof]usf] wf/f ^! Dff pNn]v 5 M

æcfof]u sfg"gsf] l;4fGtx? lgwf{/0f ug]{ ;jfndf, ;xfos ;fdu|Lsf] ?kdf 
cGo ;fdfGo jf ljz]if cGt/f{li6«o dxf;lGwx?, clk|msL Pstf ;+u7gsf ;b:o 
/fi6«x?åf/f :ki6t M klxrfg u/L n]lvPsf lgodfjnLx?, dfgj clwsf/ tyf 
hgclwsf/;DaGwdf cGt/f{li6«o dfGotf;+u d]n vfg] clk|msL cEof;x?, 
sfg"gsf] ?kdf ;fdfGot M dflgPsf k|yfx?, clk|msL /fHox?n] dfGotf lbPsf 
sfg"gL glh/ tyf l;4fGt nufotsf ;fdfGo l;4fGtx? ;d]tnfO{ klg dWogh/ 
ug]{ 5 .Æ

%=  n}+l·s cled'lvs/0f tyf n}+l·s klxrfgsf] ;+/If0fsf] ;Gbe{df lje]bsf/L 
k|efjsf] ;+efJo k|of]u

c;dfg'kflts ?kn] c;'ljwfdf k/]sf] Pp6f ljz]if ;d'x k|ltsf] jfx\o ?ksf] t6:y gLltsf] 
k|Zg s] c:jLsfo{ lje]b xf] < of] cg'Ql/t 5 . of] n}lËs cled'lvs/0f tyf n}lËs klxrfg
-SOGI_ ;DaGwL dfgj clwsf/sf] dxTjk"0f{ If]q xf] . af/Djf/, n}lËs cNk;+Vos lj?4 
;Gb]zfTds g}lts s'/fx? ug]{ ul/G5, / k'?ifd]x ;DaGwL sfg"g -buggery laws_ h:tf 
P]gx? — oBlk o;n] k'?if / :qL jLr u'+4f/ d}y'g\df ;l/s u/fp+5g\ — k'?if ;dlnËL lj?4 
c;dfg'kflts ?kn] k|of]u ug{] ul/G5 . 

dfgj clwsf/ ;DaGwL o"/f]k]nL cbfntsf] cJb'nflhh\ sf]jfn]; tyf jfNsfGbfnL lj= ;+o'Qm 
clw/fHo d'2fdf209 k/Dk/fut ljrf/ /fd|/L k|s6 ePsf] 5Ù ToxL lhls/ j]lNhod efiff 

209 Judgment of 28 May 1985, Case of Abdulaziz, cabales and Balkandali v. United Kingdom, 
Application No. 9214/80, 9473/81 and 9474/81. 
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d'2fdf210 k|of]u ePsf] 5 . sfg"gn] sfnfx?-blacks_nfO{ c;dfg'kflts ?kn] k|efj kf¥of] / 
Plzog nfO{ rl/qdf hfltjfbL eGg] 7x¥ofpg] kof{Kt sf/0f g ePsf] sf/0fn] cbfntn] hflt 
tyf /fli6«o pTkltsf] cfwf/df wf/f !$sf] pnª\3g ePsf] 7x/fpg ;s]g . o; tYoaf6 s] 
k|efj k¥of] eg] — cfk|jf;g ug{ rfxg]x?nfO{ s]xL hftLo ;d"xx?n] ;+Vofdf pl5g] .211 [===] 
cbfntn] s] klg  7x/ u¥of] eg] tL k|efjx?n] æ;dfg'kfltstfsf] l;4fGtnfO{ pnª\3gÆ 
u/]sf] eGg] b]lvPg .212  

;f]xL ts{ dfgj clwsf/ ;ldltn] csf]{ Pp6f d'2fdf k|of]u u/]sf] b]lvG5 — h; cGtu{t 
lgdf{0f :yndf x]Nd]6 k|of]u ug'{ kg{] Sofg8fsf] sfg"gaf6 5'6sf/f kfpg] p2]Zon] Pshgf 
lzvn] cg'jGw-ICCPR)sf] wf/f !* cGtu{t wfld{s e]befjsf] cGTosf] k|of]u ug{ 
vf]Hof] . ;ldltn]  s]] lgisif{ lgsfNof]] eg] æsfg"gnfO{ ;/;tL{ x]bf{ t6:y b]lvG5, lsgls 
of] ;j} JolQmx? pk/ e]befj/lxt?kn] k|of]u x'G5 . [===] h;\af6 wf/f !* Kof/f=# df 
pNn]lvt cfwf/x?sf] cf}lrTo k'li6 x'G5, / h'g\ ts{;+ut, j:t'k/s p2]Zo tkm{ pGd'v tyf 
cg'jGw 213 cg'?k b]lvG5, oBlk pQm sfg"gsf] wf/f @^ cGtu{t ælzv wd{sf JolQmx?, 
lj?4214 lje]b u/L nfu' ePsf]Æ b]lvG5 . 

o"/f]k]nL ljlwzf:q k/Dk/fut b[li6af6 k]zfdf ul/g] lje]bsf d'2fx?sf] >[ª\vnfaf6 
k|f/De eO{ rf/}lt/ km}lng yfNof] . ;g\ !(*^ sf] k|f/Deb]lv o"/f]k]nL Gofo cbfntn] ljNsf—
sfkm\xfp;\ lhPd\ljPr  lj= sl/g j]a/ ef]g\ xf6{hsf] d'2fdf s] 7x/ u¥of] eg] æO{O{;L ;lGwsf] 
wf/f !!( sf] Pp6f l8kf6{d]G6 :6f]/ sDkgLn] pnª\3g u¥of] — h;\n] cf+lzs sfdbf/x?nfO{ 
k]zfut lgj[lQe/0fsf] kl/of]hgfaf6 al~rt u¥of] hxfF To; j+lrlts/0fdf kg{] dWo]df 
k'?if eGbf dlxnf a9L lyof], oBlk To; Jofkfl/s sDkgLn] Tof] lje]b lnËsf] cfwf/df 
gul/Psf] — j:t'k/s 9Ën] cf}lrTok"0f{ ePsf] eGg] s'/f gb]vfO{ Tof] jl~rlts/0f ul/Psf] 
lyof] .Æ215 o; s'/fnfO{ o"/f]k]nL ;+3sf ;+;bn] l8;]Dj/ !((& sf] kl/ifb lgb{]lzsf, (&÷*) 
O{;L / h'g @))) sf] @)))÷$# O{;L ;d]tsf] Pshf]8L lgb{]zgx? clen]v -codify_ u/L 
hf/L ul/of] . oL klxnf] lgb{]lzsf cGtu{t n}lËs lje]bsf] ph'/Lsf] k|df0fsf] ef/ o"/f]k]nL 
;+3sf ;b:o–/fi6«x?df k¥of], h;n] æck|ToIf lje]bÆ egL kl/eflift u¥of] . æof] Pp6f 
:ki6, t6:y k|fjwfg, cfwf/ jf cEof; cGtu{t ul/Psf] eP tfklg Pp6f lnËsf JolQmx? 
t'ngfTds ?kn] pRr ;dfg'kftdf k|tfl8t x'g k'Uof] – oBlk ;f] k|fjwfg, cfwf/ jf 
cEof; 7Ls lyof], cfjZos lyof] / n}lËstf;+u c;DalGwt j:t'k/s tTjx?åf/f l;4 ug{ 
;lsg] cf}lrTok'0f{ klg lyof] .Æ216 o"/f]k]nL ;+3n] cfkm\gf] ;b:o–/fi6«x?nfO{ k]zf–Joj;fodf 

210 Judgment of July 1968, Application Nos. 1474/62, 1677/62, 1691/62, 1769/63, 1994/63 and 
2126/64. 

211 Abdulaziz, cabales and Balkandali v. United Kingdom, doc. Cit., para. 85.
212 Ibid., para. 88.
213 Human Rights Committee, Views of 9 November 1989, Case of Karnel Singh Bhinder v. Canada, 

Communication Nos. 208/1986, para. 6.1, in UN Doc.CCPR/C/37/D/208/1986.
214 Ibid., para. 6.2.
215 Judgment of May 1986, Case 170/84, para. 31.
216 Council Directive 97/80/EC of 15 December 1997 on the burden of priif in cases of discrimination 

based on sex, Celex no. 31997L0080, Article 2 § 2.
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hftLo lje]b tyf æ;+VofTds cfwf/ nufotsf s'g} klg tl/sfåf/f vf; u/L ck|ToIf 
lje]bx?sf]Æ ljw]os k]z u/L Joj:yfksLo lgif]w ug{' kg]{ lgb{]zg hf/L u¥of] .Æ217 

c?sf] bfhf]df, vf;u/L k]zf–Joj;fosf] If]qdf dfgj clwsf/ ;DaGwL o"/f]k]nL cbfnt 
ck|ToIf lje]b ;DaGwL o"/f]k]nL ;+3 sf] dfkb08 :yflkt ug{ clgR5's b]lvG5 . pbfx/0fsf] 
nflu, gfrf]df tyf cGo lj= j'Nu]l/ofsf] d'2fdf dfgj clwsf/ ;DaGwL o"/f]k]nL cbfntn] 
kl/ifbsf] lgb{]lzsf @)))÷$# O{;Lsf] ljBdfgtf :jLsf¥of], t/ o;nfO{ /f]df ljw'jfsf] 
Pp6f d'2fdf nfu' ug{ ;s]g — h;\df ltgn] s] cleof]u nufO{g eg] ;}lgs k|x/Ln] pgsf] 
u}x|–xflh/ kltnfO{ uf]nL xfgL df¥of] — pQm sfo{ /f]df — lje]b lj?4sf] Jofks ;Gbe{df 
sfg"g sfof{Gjog ug{] clwsf/Låf/f ul/Psf] hftLo lx;fjaf6 k|]l/t lx+;f lyof], h'g\ dfgj 
clwsf/ ;DaGwL o"/f]k]nL dxf;lGwsf] wf/f !$ sf]218 pn\ª3g lyof] . uf]nL xfGg]-;}lgs 
k|x/L_, nf;–hfFrsL tyf cg';Gwfg ug{] clwsf/Lx?sf] tkm{af6219 k"jf{u|xL 9+Ësf] k|df0f 
k]z ePsf] eP tfklg kl/l:yltsf] dWogh/ ub{} cbfntn] hftLo dg;fo s] lyof] k]z 
ug]{ cfb]z u¥of] .

xfn;fn}sf] Pp6f d'2fdf, dfgj clwsf/ ;DaGwL o"/f]k]nL cbfntsf] k"0f{ O{hnf;n] ck|ToIf 
lje]b u/]sf] eGg] l8=Pr= tyf cGo lj= r]s u0ftGqsf] d'2fsf] k|f/lDes ;'g'jfO{df jfbLsf] 
kIfdf cfk\mgf] /fo lbof] .220 pQm /fon] s] b]vfp+5 eg] cbfnt o;sf] sfo{Gjogdf 
oyfl:yltjfbL eP klg pQm l;4fGt jf/] ljrf/ ug{ O{R5's 5 . cbfntn] km};nf u¥of] ls 
jfx\o ?kn] t6:y r]s ljz]if lzIff sfg"g h;\cGtu{t /f]df jfnjflnsfnfO{ ljz]if lzIff 
k|bfg ug{] ljBfnosf] nflu cGo u}x|–/f]df jfnjflnsfsf] vr{ eGbf #) u'0ff j9L b/ tf]s]sf] 
5, ;f] sfg"g lje]bsf/L 5 — km};nfdf pNn]v 5 æhxf+ sfg"gg} o:tf] lje]bsf/L k|efj kfg{] 
u/L agfO{Psf] 5, To;sf/0f, of] k"0f{ O{hnf; 7fGb5 ls k]zf–Joj;fosf k|fjwfgx? h:t}, 
lzIffsf] If]qdf ;jlGwt clwsf/Lx?sf] tkm{af6 s'g} lje]bsf/L dg;fo k|dfl0ft x'g] u/L 
sfg"g agfpg h?/L kb}{g .Æ221 tyflk, l8=Pr tyf cGox?sf] d'2f cfk\mgf] lg0f{o nufot 
o;sf] l;ldttf lglDt klg dxTjk"0f{ 5 — cbfntn] ljgf JofVof lzIff, /f]huf/Lsf If]q 
tyf ;]jfsf zt{x? ;DaGwdf lje]bsf leGg k|efjsf] klxrfg u¥of] . d'2fsf] tYo klg, clt 
dWo]df Ps lyof] – /f]df / u}x|–/f]df jfnjflnsf jLr #) u'0ff j9L km/s . kl5Nnf d'2fx?df 
;fgfltgf km/s k/] klg, cbfntn] j9L oyfl:yltjfbL ljlwzf:qnfO{ hf/L /flv /x] – olb 
o;\n] o:t} rfx]sf]  klg x'g ;Qm5 . 

217 Council Directive 2000/43/EC of 29 June 2000 implementing the principle of equal treatment 
between persons irrespective of racil or ethnic origin,  Celex no. 02000L0043, preamble, para. 
15.

218 Judgment of 6 July 2005, Case of Nachova and Others v. Bulgaria, Application No. 43577.98 and 
43579/98, paras. 80, 144-159.

219 Ibid., para. 157.
220 Judgment of 13 November 2007, Case of D.H. and Others v. the Czech Republic, Application No. 

57325/00.
221 Ibid., para. 194
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lje]bsf] leGg k|efj ;DaGwdf xfn;fn}sf jif{x?df dfgj clwsf/ ;ldltsf] ljrf/ klg 
kl/jt{g ePsf]] 5 . cfk\mgf] ;fdfGo l6Kk0fL g+= !* df ;ldltn] pNn]v u/]sf] 5  æsfg"gdf 
lje]bÆ gu/] ætYodf lje]bÆ ug{] u/]sf 5g\ / /fHo clwsf/Lx?nfO{ tL b'O{ dWo] s'g} klg 
s'/fdf ;fd]n ePsf] x'g' x'b}g .222 o;f] ug{fn] /fHon] tYodf km/s kf/L cg'jGw-ICCPR)sf] 
pnª\3g ug{] k|j[lQ k|lt ljrf/ /fVg kfpg] 9f]sf v'Nnf x'g hfG5 . 

o"/f]kdf k|o'Qm ePsf / ;+o'Qm /fi6« ;+3Lo ;lGw lgsfox?sf ljkl/t, cGt/–cd]l/sL 
cbfntn] jfx\o :j?kdf b]lvg] t6:y sfg"gx?sf] lje]bsf/L k|efjnfO{ c:jLsfo{ lje]b 
dfg]sf] 5 . oftfdf lj= lgsf/fu'jfsf] d'2fdf cbfntn] ;+;bsf] pd]4f/ x'g /fhg}lts bn;+u 
;+j4 x'g' kg{] Pp6f sfg"gsf] vf/]hLsf] cfb]z lbof], lsgeg] /fhg}lts bnx? eg]sf] æo:tf 
;+u7gsf :j?kx? x'g\ h;\df cfGb| dxf;fu/Lo lsgf/fsf cflbjf;L ;d'bfox? ;l/s eO{ 
/dfpg ;Qm}g .Æ223 cbfntn] of] klg yk l6Kk0fL u¥of] ls æk|:t't d'2fsf kl/l:yltx? ;a} 
/fhg}lts ;d"xx?sf kl/l:yltx? h'g cGo /fli6«o ;dfhx? Jff /fli6«o–;dfhsf If]qx?;+u 
ldNbf]h'Nbf] x'g ;Qm5g\ egL oxfF t'ngf ug'{ h?/L dflgb}g .Æ224 

To;sf/0f, o;sf] dfGotf s]] xf] eg] oxfFsf] s'g} sfg"g ;Ddt s'/fn] dfgj clwsf/ 
;DaGwL cd]l/sL dxf;lGwsf k|fjwfgx? pnª3g x'g ;Qm5 – t/, lgsf/fu'jfdf k/]sf] 
o;sf] k|efjn] — To; d'n'ssf] Ps lsl;dsf] hftLo ;f+:s[lts kl/b[ZonfO{ dWogh/ ubf{, 
csf{lt/ sfg"gsf] pnª\3g eO{/x]sf] klg x'g ;Qm5 . 

;f/f+z

• cGt/f{li6«o sfg"g cGtu{t sfg"g ;dIf clje]bsf] l;4fGt / ;dfg x'g] clwsf/ 
cGof]Gofl>t / ljZjJofkL ?kdf :jLs[t tyf ;+/lIft x'G5g\ . oL b'j} s'/f cGtlg{lxt 
dfgj ul/dfsf] wf/0ffaf6 lgM;[t x'G5g\ .

• cGt/f{li6«o dfgj clwsf/ b:tfj]hx?df lje]bsf] lgif]lwt ;"lr k"0f{ dflgb}}g / 
d:of}bfsf/x?af6 æcGo x}l;otÆ ;d"x -other status_ cGtu{t ;dfj]z u/]sfn] 
æn}lËs cled'lvs/0fÆ tyf æn}lËs klxrfgÆ h:tf cfwf/x? jf/] ljrf/ u/]s} 
b]lvG5 . dfgj clwsf/sf] ljlwzf:q — ljZjJofkL tyf If]qLo, / s]xL gofF cGt/f{li6«o 
b:tfj]hx?n] dfGotf lbPsf / k'gM k'li6 ;d]t u/]sf 5g\ ls æn}lËs cled'lvs/0fÆ 
tyf æn}lËs klxrfgÆ lje]bsf lgif]lwt cfwf/sf c+zx? x'g\ .

• sfg"g ;dIf clje]bsf l;4fGt tyf ;dfg x'g] clwsf/sf] nflu cfjZostf kb{5 ls 
/fHon] cfk\mgf] /fhsLo c+ux?af6 dfq xf]O{g ls c? lghL ;+3÷;:yf tyf JolQmx? 
;d]taf6 dflg;x?nfO{ ;+/If0f ug{' kb{5 . ;Dk'0f{ dfgj hfltn] ;dfg 9Ën] / ljgf 
lje]b clwsf/x?sf] pkef]u u/fpg ;'lglZrt ug{' /fHosf] st{Jo x'G5 . hftLo 

222 Dffgj clwsf/ ;ldlt M ;fdfGo l6Kk0fL g+=!*, Kof/f ( / !@ 
223 Judgment of 23 June 2005, Casw of Yatama  v. Nicaragua, Series C No. 127, para. 214.
224 Ibid., para  219.
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lje]b lj?4 ul/g] lgif]wx? cGt/f{li6«o sfg"gsf Pp6f :yfoL dfGotf -peremptory 
norm_ xf], h'g csf6\o -jus cogens_sf] l;4fGt cg';f/ 5 / h;\dfly s'g} jGb]h 
ug{ kfO{g] 5}g .

• sfg"g ;dIf ;dfgtf tyf clje]bsf] l;4fGtx?n] lglZrt clwsf/ tyf :jtGqtf 
;DaGwdf lglZrt ;d"xsf JolQmx?— h:tf] jfnjflnsf, cflbjf;L, ljb]zLx?, 
u}x|–gful/sx?, O{Toflbsf lglDt km/s Jojxf/ ug{ jf lje]b ug{ cg'dlt 
lbG5g\ . t/, To:tf] km/s Jojxf/n] Tolt v]/ dfq} dfGotf kfp+b5 ha Tof] oyf]lrt 
Pj+ j:t'k/s cfwf/df :yflkt ul/Psf] x'G5 / Tof] j}w p2]Zo k|flKtsf] lglDt ul/Psf] 
x'g' kb{5 . To:tf] km/s Jojxf/ jf lje]b h;\sf] j:t'k/s tyf oyf]lrt cf}lrTo jf 
h;\sf] j}B p2]Zo x'+b}g – Tof] lje]bsf/L dflgG5 .  
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æn}lËs cled'lvs/0f dfgj JolQmTjsf] Pp6f cTofjZosLo 
lghL cleJolQm xf] .Æ

— dfgj clwsf/ ;DaGwL o"/f]k]nL cbfnt225

u= lghL hLjgsf] clwsf/ 

!= sfg"gL k|s[lt / If]q

ÆlghL hLjgsf] clwsf/Æ w]/} cGt/f{li6«o dfgj clwsf/ b:tfj]hx?åf/f ;+/lIft ul/Psf] 
5 .226 olb s'g} JolQmsf] uf]kgLotf -lghTj_ pk/ u}x|–sfg"gL jf sfg"gL h'g;'s} tl/sfaf6 
:j]R5frf/L 9+Ën] clts|d0f ul/G5 eg] o; clwsf/sf] xgg\ ePsf] dflgG5 . gful/s 
tyf /fhg}lts clwsf/ ;DaGwL cGt/f{li6«o cg'jGw -ICCPR_n] æs'g} JolQmsf] uf]kgLotf, 
kl/jf/ cfjf; jf kqfrf/ pk/ :j]R5frf/L Pj+ u}x|–sfg"gL x:tIf]kÆ sf] lgif]w ub{5, 
/ o:tf k|sf/sf x:tIf]k lj?4 æsfg"gsf] ;dfg ;+/If0fsf] clwsf/Æ k|bfg ub{5 .227 
o; dfkb08nfO{ jfnjflnsf ;DaGwL dxf;lGw, ;Dk"0f{ cfk|jf;L >lds tyf ltgLx?sf] 
kl/jf/sf ;b:ox?sf] clwsf/ ;DaGwL cGt/f{li6«o dxf;lGw, ckfËtf ePsf JolQmx?sf] 
clwsf/ ;DaGwL dxf;lGw, dfgj clwsf/ ;DaGwL o"/f]k]nL dxf;lGw, dfgj clwsf/ ;DaGwL 
cd]l/sL dxf;lGw, dfgj clwsf/ ;DaGwL c/j j8fkq / jfnjflnsfsf] clwsf/ tyf 
sNof0f ;DaGwL clk|msL j8fkqx? 228 ;d]tdf k'g/fj[lt ul/Psf] 5 . dfgj tyf hgclwsf/ 
;DaGwL clk|msL j8fkq rf+lx If]qLo b:tfj]h dfq} xf], h;\n] uf]kgLotf jf kl/jf/ pk/ x'g] 
/fHo x:tIf]kaf6 d'lQm lbg] jf/] s]xL pNn]v ub}{g.229 

225 Judgment of 27 September 1999, Case of Smith and Grady  v. the  United Kingdom, Application 
No. 33985/96 and 33986/96, para. 127.

226 dfly pNn]v ul/P adf]lhdsf b:tfj]hx?sf] cltl/Qm, of] clwsf/ dfgj clwsf/sf] ljZjAofkL 
3f]if0ffkq -wf/f !@_Ù cfk"m a;]sf] d'n'ssf] gful/s gePsf JolQmx?sf] clwsf/ ;DaGwL 3f]if0ff -wf/f 
%_Ù u}x|—lx/f;tLo pkfo lglDt ;+o'Qm /fi6« ;+3Lo Go"gtd dfkb08 lgodfjnL -6f]s\of] lgodfjnL_ 
-lgod #=!!_Ù cfk\mgf] clwsf/af6 al~rt jfnjflnsfsf] ;+/If0f ;+jGwL ;+o'Qm /fi6« ;+3Lo lgodfjnL 
-a]lhË lgodfjnL_ -lgod *_Ù j[4–j[4f JolQm lglDt ;+o'Qm ;+o'Qm /fi6« ;+3Lo l;4fGtx? -l;4fGt !$_Ù 
dfgl;s j]/fdL ePsf JolQmx?sf] ;+/If0f tyf dfgl;s :jf:y x]/rfx ;DaGwL l;4fGtx? -l;4fGt !_Ù 
dfgj clwsf/ tyf st{Ao ;DaGwL cd]l/sL 3f]if0ff -wf/f VI_Ù blIf0f clk|msfdf :jR5 ;'g'jfO{ tyf 
sfg"gL ;xof]usf] clwsf/ ;DaGwdf ag]sf] l;4fGt tyf lgb]{lzsf -l;4fGt N -h__Ù j}olQms tYofÍsf] 
:jrflnt k|lsof cGtu{t JolQmsf] ;'/Iff ;DaGwL o"/f]k]nL dxf;lGw -wf/f !_Ù o"/f]k]nL ;+3sf] df}lns 
clwsf/ ;DaGwL j8fkq -wf/f &_Ù / O{:nfd wd{df dfgj clwsf/ ;DaGwL sfo/f] 3f]if0ff -wf/f !*=v_ 
nufotx?df pknAw 5 .                                   

227 cg'jGw-ICCPR) sf] wf/f !&=#
228 jfn clwsf/sf] dxf;lGwsf] wf/f !^Ù ;Dk"0f{ k|jf;L sfdbf/ tyf ltgLx?sf] kl/jf/sf] ;b:ox?sf] 

;'/Iff ;DaGwL cGt/f{li6«o dxf;lGwsf] wf/f !$Ù ckfËtf ePsf JolQmx?sf] clwsf/ ;DaGwL dxf;lGwsf] 
wf/f @@ -h; cGtu{t ckfËtf ePsf JolQmx?nfO{ cGo ;/x ;dfg cfwf/df æj}olQms uf]kgLotf, 
:jf:y tyf k'g{:yfkgf Pj+ ;"rgf ;d]tsf] ;+/If0fsf] cfjZostf kb{5 .Æ_Ù dfgj clwsf/ ;DaGwL 
cd]l/sL dxf;lGwsf] wf/f !!Ù / jfnjflnsfsf] clwsf/ tyf sNof0f ;DaGwL clk|msL j8fkqsf] wf/f !) .

229 Dffgj tyf hgclwsf/ ;+jGwL clk|msL j8fkqsf] wf/fx? !*,@& / @* .
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lghL hLjgsf] clwsf/ eg]sf] cfk\mgf] cfjf;, z/L/ tyf kl/jf/sf] cv08tf, cfk\mgf] 
JolQmTj lgwf{/0f tyf ljsfz, j}olQms klxrfg tyf cGt/–j}olQs ;DaGwx? ;d]tsf] 
Pp6f j[xt 5ftf?k  xf] . dfgj clwsf/ ;DaGwL cGt/–cd]l/sL cfof]un] pNn]v u/]sf] 5, 
æuf]kgLotfsf] clwsf/n] s] k|Tofe"lt ub{5 eg] k|To]s JolQmsf] cfk\mg} kl/j]z x'G5 h;\nfO{ 
s;}n] klg bvn lbg ;Qm}g . of] To:tf] If]q xf] hxfF p;sf] k"0f{tM cfk\mg} :jTj x'G5 . o; 
cy{df, ljleGg s'/fn] cd]l/sL dxf;lGw cg';f/ JolQmsf] kljqtfsf] /Iff ub{5 / To;af6 
uf]kgLotfsf] If]qsf] ;[hgf ub{5 .Æ230 ælghL hLjgÆ sf] wf/0ffsf] k"0f{ kl/efiff k|fKt ug'{ 
c;Dej 5, o; jf/] dfgj clwsf/ ;DaGwL o"/f]k]nL cbfntn] pNn]v u/]sf] 5 M

æJolQmn] 5gf}6 u/]sf cfk\mgf] lghL hLjg ljtfpg] ;DaGwdf …cfGtl/s 
If]q jf bfo/fÚ sf] wf/0ff jgfO{ l;ldt ug{' Hofb} s7f]/ x'g ;Qm5, / To; bfo/fdf 
k|j]z u/L jflx/L b'lgofaf6 k"0f{tM jlxis[t x'g' eg]sf] rf+lx xf]O{g . lghL 
hLjgsf] ;Ddfg ug{' eg]sf] s]xL xb;Dd cGo dfgj hflt;+u ;DaGw :yfkgf 
u/L ;'b[9 ug{' klg xf] .Æ231    

o"/f]k]nL cbfntn] s] klg pNn]v u/]sf] 5 eg] uf]kgLotfsf] clwsf/n] æslxn]sfxL JolQmsf] 
zf/Ll/s tyf ;fdflhs klxrfgsf kIfx?nfO{ c+ufNb5 . [===] pbfx/0fsf] nflu, n}lËs 
klxrfg, gfd tyf n}lËs cled'lvs/0f / n}lËs hLjg -dfgj clwsf/ ;DaGwL o"/f]k]nL 
dxf;lGw _ sf] wf/f * åf/f ;+/lIft ul/Psf 5g\ .232 

lghL hLjgsf] clwsf/sf] If]qsf yk ?k/]vfx? dfgj clwsf/ ;ldltn] sf]/]sf] 5 — h;\n] 
pNn]v u/]sf]] 5, ælghTjsf] wf/0ff Pp6f JolQmsf] hLjgsf] To:tf] If]q;+u ufl;Psf]] 5 
h;\df pm jf ltgLn] p;sf] jf ltgsf] klxrfg :jtGqtfk"j{s cleJoQm ug{ ;Qm5 — 
c?x?;+u ;DaGw :yfkgf u/]/ jf PSn} lsg gxf];\ .Æ233 ;+lGw–lgsfox? tyf cGt/f{li6«o 
cbfntx?n] lgs} leGg kl/l:yltx?df sfg"g sfo{fGjog ug{] l;nl;nfdf234 lghL 3/–cfjf; 
leq :j]R5frf/L jf u}x|–sfg"gL k|j]z, dlxnfsf] k|hgg\ :jtGqtf pk/ /fHosf] x:tfIf]k235 
PrcfO{le sf] nflu c;xdtLo jf s/sfko'Qm kl/If0f,236 anfTsf/ lj?4 dlxnfsf] /Iff–

230 Report No. 38/96 of 15 October 1996, Case No. 10.506, X e Y (Argentina), para. 91.
231 Judgment of 16 December 1992, Case of Niemitz  v. Germany, Application No. 13710/88, para. 

29.
232 Judgment of 29 April 2002, Case of Pretty  v. The United Kingdoml, Application No. 2346/02, 

para. 61.
233 Dffgj clwsf/ ;ldlt M Views of 31 October 1994, Case of A.R. Coeriel and M.A.R. Aurik v. The 

Netherlands, Communication No. 453/1991, para. 10.2.
234 Dffgj clwsf/ ;ldlt M Views of 24 October 2002, Case of Coronel et al.  v. Colombia, 

Communication No. 778/1997 in UN Doc.CCPR/C/76/D/778/1997.
235 Dffgj clwsf/ ;ldlt M ;fdfGo l6Kk0fL g+=@*:  dlxnf / k'?if ljrsf] ;dfgtfsf] clwsf/  (wf/f # ), 

Kof/f @) .
236 European Court of Justice, Judgment of 5 October 1994, Case of X  v. Commission of the European 

Communities, ECJ Case C-404/92-P, paras. 19-21 and 23.
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c;kmntf,237 s}bLsf] kqfrf/df cgfjZos x:tIf]k,238 gfd kl/jt{g ug{ lbg] ;DaGwdf 
:j]R5frf/L O{Gsf/L,239 cflbjf;L hghfltx?sf] k'Vof}nL ;dflw:yn dfly ko{6s ljsfz 
lglDt lgdf{0f sfo{,240 j}olQs k|of]u lglDt oyf]lrt ?kn] tf]lsPsf] cf}iflwx?sf] cfoftdf 
k|ltaGw nufpg] e+;f/sf lgodx?,241 / ;}lgs sf/jfxLsf] bf}/fg 3/–cfjf;x?sf] cgfjZos 
ljgfzÙ 242 OToflb nufotsf sfo{x?af6 uf]kgLotfsf] clwsf/ pnª\3g ePsf] kfP . 

@= lghL hLjgsf] clwsf/ /Iffsf] lglDt /fHosf] bfloTj

/fHosf ;Ifd Joj:yflksLo, k|zf;lgs tyf Goflos clwsf/Lx? uf]kgLotfsf] clwsf/sf]] 
k||Tofe"lt ug{ afWo -obliged_ dflgG5g\ . dfgj clwsf/ ;ldltn] s] lgb{]z u/]sf]5 eg]æcg'jGw
-ICCPR)sf] wf/f !& åf/f tf]lsPsf bfloTjx?sf] kl/kfngfsf nflu /fHon] :j]R5frf/L 
jf u}x|–sfg"gL x:tIf]k Pj+ cfqmd0fsf] cGTo u/L o; clwsf/sf] ;+/If0f ug{] ;Gbe{df 
Joj:yflksLo tyf cGo sbdx? rfNg' kb{5 .243 oL bfloTjx?sf] sfof{Gjogsf] nflu, 
/fHon] æJolQmut ?kdf JolQm tyf ;+3÷;+:yfx?sf] lqmofsnfkx? Æsfg"gn] ;+/If0f 
u/]sf] wf/f !&sf] uf]kgLotf ;DaGwL k|Tofe"lt nufot pk/ lgu/fgL /fVg' kb{5 .Æ244 k'gZrM 
æs'g} klg u}x|–sfg"gL sfo{ lj?4 k|To]ssf nflu k|fjwfg /flvg' kb{5 tfls p;\n] cfk"mnfO{ 
k|efjsf/L 9+Ën] arfpg ;sf];\ / To:tf] sfo{ ug{]x? lj?4 rflng] k|efjsf/L pkrf/sf 
nflu hjfkmb]xL agfpg ;sf];\ .Æ245 

cGt/f{li6«o dfgj clwsf/ ;+3÷;+:yf tyf cbfntx?n] ljleGg ;dodf  s] km};nf u/]sf 
5g\ eg] JolQmsf] lghL hLjgdf :j]R5frf/L x:tIf]kaf6 d'lQm lbnfpg' /fHosf] k|yd bfloTj 
x'g'sf] ;fy}, uf]kgLotfsf] ;Ddfg klg ;sf/fTds bfloTj cGtu{t kb{5 . dfgj clwsf/ 
;DaGwL cGt/–cd]l/sL cfof]un] lgb{]z u/]sf] 5 M 

ædxf;lGwsf] wf/fx? ! / @n] dxf;lGwn] ;+/lIft u/]sf clwsf/x?sf] 
;'lglZrttfsf] nflu Pp6f bfloTj k|bfg u/]sf] 5, / /fHo kIfx?n] -dxf;lGwn] 

237 Dffgj clwsf/ ;ldlt M ;fdfGo l6Kk0fL g+=@*, (wf/f # ), Kof/f @)
238 Dffgj clwsf/ ;ldlt M  Views of 23 March 1983, Case of Miguel Angel Estrella v. Uruguay, 

Communication No. 74/1998, para. 9.2.
239 Dffgj clwsf/ ;ldlt M Case of A.R. Coeriel and M.A.R. Aurik v. The Netherlands, doc. Cit., para. 

10.2., 10.5.
240 Dffgj clwsf/ ;ldlt M Views of 29 December 1997, Case of Francis Hopu and Tepoaitu Bessrt  

v. France, Communication No. 549/1993, para. 10.3.
241 European Court of Justice, Judgment of 8 April 1992, Case of Commission of the European 

Communities v. Federal republic of Germany, Case C-62/90.
242 European Court of Human Rights, Judgment of 24 April 1998, Case of Selcuk and Asker v. 

Turkey, Application No. 12/1997/796/998-999 para. 86-87; Inter-American Court of Human 
Rights, Judgment of 1 July 2006, Case of Ituango Massacres v. Colombia, paras. 192-197.

243 Dffgj clwsf/ ;ldlt M ;fdfGo l6Kk0fL g+= !^ ( wf/f !&), uf]kgLotf, 3/—kl/jf/ Pj+ kqfrf/ tyf 
cfk\mgf] ul/df / k|lti7fsf]  ;+/If0fsf] clwsf/, Kof/f !  

244 Dffgj clwsf/ ;ldlt M ;fdfGo l6Kk0fL g+=#!,  /fHo—kIfn] ug'[{ kg]{{ ;fdfGo sfg"gL bfloTjsf] k|s[lt, 
Kof/f * 

245 Dffgj clwsf/ ;ldlt M ;fdfGo l6Kk0fL g+=!^, Kof/f !!
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dfGotf k|bfg u/]sf_ tL clwsf/ tyf :jtGqtfx?sf] k|efjsf/L sfof{Gjogsf 
lglDt cfjZos kg]{ o:tf Joj:yflksLo jf cGo sbdx? rfNg' kb{5 . 
;f]xLcg'?k, dxf;lGwsf ;a} /fHo–kIfx?n] oL clwsf/x?nfO{ ltgLx?sf /fli6««o 
sfg"gL k|0ffnLx?åf/f oyf]lrt Pj+ k|efjsf/L 9+Ën] ;'lglZrt ug{] Pp6f bfloTj 
lgjf{x ug{' cfjZos kb{5 . [===] pQm dxf;lGw adf]lhd uf]kgLotfsf] clwsf/ 
pn+3g ug{{] lj?4sf] cfk\mgf] If]qflwsf/ cGtu{t JolQmx?sf] ;+/If0f ug'{ /fHosf] 
;sf/fTds st{Jo x'g]5 — pQm clwsf/ xgg\ ePsf] avt ;f]sf] pkrf/ 
tTk/tfk"j{s tyf k|efjsf/L x'g' kb{5 / To; clwsf/sf] pnª\3g ePsf] 
sf/0faf6 ePsf xfgL–gf]S;fgLsf] ;d]t oyf]lrt Joj:yf ug'{‘ kb{5 .Æ246 

To:t}, dfgj clwsf/ ;DaGwL o"/f]k]nL cbfntn] klg o:t} ljrf/ d'vl/t u/]sf] 5 M 

æcbfntn] ljleGg ;dodf s] km};nf u/]sf] 5 eg], oBlk wf/f * sf] d'Vo 
p2]Zo ;/sf/L clwsf/Lx?4f/f ul/g] :j]R5frf/L x:tIf]k lj?4 JolQmsf] ;+/If0f 
ug'{ xf] — o;sf cltl/Qm, lghL hLjgsf] oyf]lrt ;Ddfgsf nflu cGtlg{lxt  
;sf/fTds bfloTj klg x'g ;Qm5 — oBlk of] /fHosf] If]qflwsf/ leq kg{] 
ljifo xf] . [===] /fHosf] o:tf] bfloTj /xG5 ls /xb}g eGg] s'/f lg0f{o ug{' kbf{, 
;fdfGo lxt / JolQmsf] lxtx? jLr Pp6f ;fy{s ;Gt'ng :yflkt ug{' eg] 
h?/L kb{5 . Æ247 

cbfnt tyf ;lGw–lgsfox? -treaty bodies_ Pp6} b:tfj]hsf cGo leGg clwsf/x?sf] 
pnª3g\ x'+bf slxn]sfxL JolQmsf] uf]kgLotfsf] clwsf/sf] pnª\3g ePsf] :jLsf/ ug{ 
clgR5's b]lvG5 . h:tf] pbfx/0fsf] nflu, d]l/Thf p?l;of lj= Uaf6]dfnfsf] d'2fdf 
/fhg}lts aGbL agfpg' cl3 lgj]bs / pgsf] kl/jf/ k|x/Lsf] lgu/fgL tyf k|x/Lsf] 
x}/fgLaf6 ;tfO{Psf] lyof] . kl5af6 pgL h]ndf k/] kl5 a}olQs kqfrf/sf] clwsf/af6 
jl~rt ul/of], / em'7f] ;fj{hlgs ;fljlt  aofg lbg jfWo kfl/of] . dfgj clwsf/ ;DaGwL 
cGt/–cd]l/sL cbfntn] tL ;a} sfo{x?n] y'gfdf /x]sf] cj:yfdf ;Ddfghgs dfgjLo 
Jojxf/ ug{] clwsf/sf] k|Tofe"lt ug{] ;lGwsf k|fjwfgx? pnª\3g ePsf] 7x/ u¥of], / 
uf]kgLotfsf] ;jfndf 5nkmn ug{ c:jLsf/ u¥of] .248 To:t} k|sf/n], dfgj clwsf/ ;DaGwL 
o"/f]k]nL cbfntn] s] lg0f{o u¥of] eg] P8\;sf] nIf0f b]vfk/]sf s}bLnfO{ ;]G6 ls6\;df 
b]z–lgsfnf ug{] sfo{n] cf}ifwf]krf/sf] cefj Pj+ kfl/jfl/s ;xof]usf] cefjsf] sf/0f, wf/f 
# cGtu{t qm'/ tyf cdfgjLo Jojxf/ x'g uPsfn], cbfntn] æzf/Ll/s cv08tfÆ-bodily 
integrity_ ;DaGwL pgsf] uf]kgLotfsf] clwsf/ klg hf]lvddf k/]sf] x'FbfÆ s'g} 5'§} ;jfn 
gp7]sf] 7x/ u¥of], / o; jf/] s'g} /fo lbg ;s]g .249

246 Report No. 11/96 of 2 May 1996, Case 11.2330 (Child), paras. 66 and 67.
247 Judgment of 17 October 1986, Case of Rees  v.  The United Kingdom, Application No. 9532/81, 

para. 35, 37.
248 Judgment of 27 November 2003, Case of Maritza Urrutia  v.Guatemala.
249 Judgment of 2 May 1997, Case of D.  v.The United Kingdom, Application No. 146/1996/767/964/, 

para. 64.
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;+o'Qm /fi6« ;+3Lo dfgj clwsf/ ;ldltn] uf]kgLotfsf] clwsf/sf] jfx\o ?k/]vfsf] j0f{g 
ug{] k|oTg u/]sf] 5 — hxFf o;n] pNn]v u/]sf] 5 —æ;a} dflg; ;dfhdf a:5g\— 
uf]kgLotfsf] clwsf/ cfjZosLo 9+Ën] cGof]Gofl>t 5 . tyflk, ;Ifd ;/sf/L 
clwsf/Lx?n] JolQmsf] lghL hLjg ;DaGwdf o:tf] hfgsf/L dfq} k|fKt ug'{ kb{5 hj ls 
cg'jGw (ICCPR) adf]lhd To;sf] hfgsf/L x'g' ;dfhsf] lxtdf cfjZos b]lvG5 .Æ250

#= lghL hLjgsf] clwsf/ dfly :j]R5frf/L jf u}x|–sfg"gL jGb]h jf x:tIf]k 

cGt/f{li6«o dfgj clwsf/ sfg"g cGtu{t, uf]kgLotfsf] clwsf/ eg]sf] Pp6f c:j]R5frf/L
-non-absolute_ clwsf/ xf], h;\nfO{ ;fdfGo Pj+ ;+s6sfnLg cj:yfdf jGb]h nufpg 
;lsG5 . tyflk, sfg"gL l;df cGtu{tsf dfgj clwsf/x?-;+s6sfnLg cj:yfdf ;d]t_ 
lgnDjg ePsf] dflgb}g M cNksfnsf nflu lgnDjg -derogation_ ug'[{ eg]sf] gfd lgzfg 
g} x/fpg' -obliteration_ eg]sf] rflx xf]Og .251 

;fdfGo cj:yfdf ul/g] jGb]h jf x:tIf]k sfg"g cGtu{t g} ug{' kb{5 — :j]R5frf/L 9+Ëaf6 
ul/g' x'b}g . dfgj clwsf/ ;ldltn] s] 7fGb5 eg] o:tf] x:tIf]k jf jGb]h olb ;dfhsf] 
lxtdf cfjZos x'G5 / olb /fli6«o sfg"gn] o:t]f x:tIf]k jf jGb]h nufpg] ljifodf lj:t[t 
ljj/0f ;lxt ;xL kl/l:yltsf] lg?k0f ug{] ub{5, tj dfq} o:tf] x:tIf]k jf jGb]h nfu' 
ul/G5 .252 k'gZrM o:tf] x:tIf]k æcg'jGw-ICCPR)sf] k|fjwfg nIo Pj+ p2]Zox? cg'?k / 
To:tf] cj:yfsf] vf; kl/l:yltdf ts{;+utÆ x'g' rf+lx kb{5 .Æ253 

dfgj clwsf/ ;ldltn] s] 7x¥ofPsf] 5 eg] uf]kgLotfsf] clwsf/ dflysf] æ:j]R5frf/L 
x:tIf]kÆ sfg"gåf/f Joj:yf ul/P jdf]lhdsf] jGb]h dfq} x'g' kb{5 . ;ldltn] pNn]v u/]sf] 
5 — Goflos cg'udg-judicial oversight_ nufot :j]R5frf/L k|of]usf] lj?4 ;Gtf]ifhgs 
sfg"gL ;+/If0f cGtu{t dfq ul/Psf] x'g' kb{5 . s;}sf] 3/–cfjf;sf] vfgtnfzL cfjZos 
k|df0f k'¥ofP/ dfq ug{' kb{5Ù / 3/kl§nfO{ x}/fgL lbg] u/L ug{ kfOb}g . a}olQms jf z/L/
tnfzL ubf{, /fHon] o:tf vfgtnfzLx? k|efjsf/L 9Ën] vfgtnfzL lng nfluPsf JolQmsf] 
O{Hht÷;Ddfgdf cfFr gk'¥ofO{ ;DkGg ul/Psf] ;'lglZrttf ug{' kb{5 . JolQmsf] kmf]g, 
O{d]n tyf km\ofS; ;'rgfx? — /fHo leq jf jflx/ s'g} Goflos jf :jtGq ;'kl/j]If0f lagf 
g} j]/f]s6f]s k|j]z lbg' kb{5, cGoyf o;\af6 cg'jGw—ICCPR)sf] wf/f @-#_ Pj+ wf/f !& 
cGtu{t uf]kgLotfsf] clwsf/ tyf To;sf] k|efjsf/L pkrf/ kfpg] clwsf/ cg'?k gePsf] 
eGg] uDeL/ k|Zg p7\g ;Qm5 .254 
250 Dffgj clwsf/ ;ldlt M ;fdfGo l6Kk0fL g+=!^, doc. Cit., para. 7.
251 Nicole Questiaux, Special Rapporteur of the former UN Sub-Commision, Study for the 

implications for human rights of recent developments concerning situations know as states of 
siege or emergency, UN Doc E/CN.4/Sub.2/ 1982/15, para. 192.  

252 Dffgj clwsf/ ;ldlt M ;fdfGo l6Kk0fL g+=!^, doc. Cit., para. 8.
253 Dffgj clwsf/ ;ldlt M Views of 1 November 2004, Case of Antonius Cornelis Van Hulst v. 

The Netherlands, Communication No. 903/1999, para. 7.3. See also: Human Rights Committee, 
Views of 3 April 2001, Case of Rafael Armando Rojas García v. Colombia, Communication 
No. 687/1996 and Human Rights Committee, Views of 3 April 1997, Case of Giosue Canepa v. 
Canada, Communication No. 558/1993, para. 11.4.

254 Dffgj clwsf/ ;ldltsf] c+lQd\ lgisif{ M ;+o'Qm /fHo cd]l/sf, doc. Cit., para. 21.
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dfgj clwsf/ ;DaGwL o"/f]k]nL cbfntn] s] eg]sf] 5 eg] /fHon] ;fj{hlgs lxt, sfg"g 
;Ddt p2]Zo tyf nf]stflGqs ;dfhsf] nflu lgtfGt h?/L ePsf] cj:yfdf dfq — 
sfg"gn] tf]s]sf] s7f]/ l;ldt kl/l:yltdf jfx]s cfk\mgf gful/sx?sf] uf]kgLotf÷lghTj 
dfly x:tIf]k ug{' x'b}g .255 dfgj clwsf/ ;DaGwL o"/f]k]nL cfof]u cem cufl8 eGb5 — ls 
/fHon] JolQmsf] lghL hLjg jf/] Tolt v]/ dfq} x:tIf]k ug{ ;Qm5 hj æJolQm :jod\n] 
cfk\mgf] lghL hLjgnfO{ ;fj{hlgs hLjgdf ;+;u{ u/fp+b5 jf cGo ;+/lIft lxtx?;+u lgs6 
;DaGw :yflkt ug{ rfxG5 .Æ256 dfgj clwsf/ ;DaGwL cGt/–cd]l/sL cfof]u tyf dfgj 
clwsf/ ;DaGwL cGt/–cd]l/sL cbfnt s] 7fGb5g\ eg] uf]kgLotf ;DaGwL clwsf/ h:tf 
clwsf/x?sf] ljifodf dfgj clwsf/ ;DaGwL cd]l/sL dxf;lGwn] /fHonfO{ tL clwsf/x? 
dfly jGb]h ug{] jf l;ldt ug{{] lgodfjnL agfpg] clwsf/ lbPsf] 5}gÙ tj tL clwsf/x? 
dxf;lGwsf] wf/f #@-@_n] jGb]h nufpg ;Qm5 — hxfF elgPsf] 5, æk|To]s JolQmsf] clwsf/ 
cGo JolQmsf] clwsf/åf/f, ;fj{hlgs ;'/Iff tyf nf]stflGqs ;dfhsf] ;fdfGo lxt 
/Iffsf] Gofok"0f{ dfuåf/f dfq kl/l;dg x'g ;Qm5 .Æ dfgj clwsf/ ;DaGwL cGt/–
cd]l/sL cbfntn] s] atfPsf] 5 eg] o; dxf;lGwdf ;+/lIft clwsf/x?sf] ;DaGwdf 
ul/g] jGb]hx? ælglZrt tflTjs kl/l:yltx?af6 plJhPsf] x'g' kb{5, h;\cGtu{t ;DkGg 
ug{ ;lsg] j}w p2]Zo cGtlg{lxt ePsf] xf];\ .Æ257 o;} ;Gbe{df dfgj clwsf/ ;DaGwL 
cGt/–cd]l/sL cfof]un] lgDgfg';f/ lgb{]z u/]sf] 5  M 

æcd]l/sL dxf;lGwsf] wf/f !!=@n] ljz]ift M o; clwsf/ dflysf] …:j]R5frf/L 
jf cToflwsÚ x:tIf]ksf] lgif]w u/]sf] 5 . o; k|fjwfgn] ;+s]t u/]sf] 5 ls 
o;df j}wtfsf] cltl/Qm, dxf;lGwsf clwsf/x? dfly jGb]h ul/Psf] cj:yfdf 
;w} cjnf]sg ul//xg' kb{5 ls /fHo;+u …:j]R5frf/L jf cToflwsÚ x:tIf]knfO{ 
/f]Sg] ljz]if clwsf/ x'G5 . …:j]R5frf/L x:tIf]kÚsf] wf/0ff cGtu{t cGofo, 
k"jf{g'dfg ug{ g;lsg] tyf cg'ko'Qmtf h:tf tTjx? ljBdfg x'G5g\ .Æ258 

$= n}l·s cled'lvs/0f tyf n}l·s klxrfg / uf]kgLotfsf] clwsf/

uf]kgLotfsf] If]qnfO{ lg0f{ofTds-decisional_, ;DaGwgfTds-relational_ tyf If]qfTds 
-zonal_ egL jlu{s/0f ug{ ;lsG5 .259 lg0f{ofTds uf]kgLotf eGgfn] JolQmsf] hLjgdf 

255 See for Example, Judgment of 24 April 1990, Case of Huving v. France; Judgment of 28 June 
1984, Case of Campbell and Fell v. The United Kingdom; Judgment of 29 April 2002, Case of 
Pretty v. The United Kingdom; Application No. 2346/02; and Judgment of 17 April 2003, Case of 
Yilmaz v. Germany; Application No. 52853/99.

256 European Commision on Human Rights Report, 1977; Bruggemann and Scheuten v. Federal 
republic of Germany. 

257 Advisory Opinion OC-5/85, Compulsory Membership in an Association Prescribed by Law for 
the Practice of Journalism (Articles. 13 and 29 American Convention on Human Rights, 13 
November 1985, Series A N0. 5, para. 37.

258 Report No. 38/96 of 15 October 1996, Case 10.506, Ms X  v. Y  (Argentina), para. 92.
259 See Mary Robinson amicus brief in Lawrence v. Taxas at: http://hrw.org/press/2003/07/

amicusbrief.pdf
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x'g] 3lgi6-intimate_ tyf j}olQs 5gf}6x? eGg] j'lemG5Ù h'g s'/f j}olQs ul/df Pj+ 
:jtGqtfsf] lglDt s]Gb| ljGb' dflgG5 . ;DjGwgfTds uf]kgLotf cGtu{t kl/jf/, ljjfx jf 
k|hgg\ dfkm{t agfOPsf ;DaGwx? x'G5g\ eg] If]qfTds uf]kgLotf eGgfn] 3/–cfjf; leq 
ul/g]÷x'g] ls|ofsnfkx?;+u ;DalGwt x'G5g\ . ;+o'Qm /fi6«;+3Lo dfgj clwsf/ ;ldltn] 
6'g]g\ lj= ci6«]lnofsf] d'2fdf uf]kgLotfsf] lg0f{ofTds l;4fGt d'vl/t u/]sf] 5 — h;\df 
;dn}lËs ;xsdL{;+u n}lËs lqmof ug{] Ps hgf jo:ssf] 3lgi6 ;DaGw ug{] lghL lg0f{o;+u 
;DalGwt 5 . ;ldltn] lg0f{o u¥of] — æhxfF;Dd cg'jGw-ICCPR)sf] wf/f !& sf] ;DaGw 
5, jo:s jLrdf uf]Ko ?kdf ul/g] ;xdtLo n}lËs lqmofsnfk …uf]kgLotfÚsf] cjwf/0ff 
cGtu{t kb{5 .Æ260 dfgj clwsf/ ;ldltn] – s] ;dn}lËs lqmofsnfknfO{ ck/flws/0f 
ugf{n] PrcfO{le÷P8\;sf] km}nfj6nfO{ /f]Sg ;Sg] Pp6f ts{;+ut jf ;dfg'kflts pkfo 
;'emfpg ;Qm5 jf ;Qm}g < eGg] k|Zg dfly ljrf/ u¥of] / …tL s'/fx? vf;u/L æ/fi6«Lo 
;/f]sf/x?Æ;+u ;DalGwt æg}lts ;jfnx?Æ dfq} x'g\ eGg] k|ToyL{sf] ts{ 7'q\m|¥ofO{ 
lbof] .261 of] lg0f{o ;+o'Qm /fi6« ;+3Lo dfgj clwsf/ k|0ffnLsf] ljlwzfZq Pj+ l;4fGt 
cGtu{t / vf;u/L ;dn}lËstfnfO{ ck/flws/0f ug{]262 sfg"gaf6 d'Qm ug{] lbzfdf ;f] 
n}lËs cled'lvs/0f tyf n}lËs klxrfg -SOGI_sf] ;+/If0fsf] nflu Pp6f cfwf/ aGg k'Uof]] . 
6'g]gsf] d'2fn] oBlk, lgdf{0ffTds uf]kgLotfsf ;a} kIfx?sf] ;Daf]wg ug{ ;s]g . lg0f{ofTds 
uf]kgLotfsf] yk If]q jf/] P=cf/= sf]l/n tyf Pd=P=cf/= cf}l/s lj= lgb/Nof08sf] d'2fdf 
kl/If0f ul/of] — hxfF dfgj clwsf/ ;ldltn] lgDgfg';f/sf] wf/0ff /fVof] M 

æuf]kgLotfsf] cjwf/0ff eGgfn] Pp6f s'g} JolQmsf] hLjgsf] If]q -sphere_ 
eGg] a'lemG5, hxfF pm jf ltgLn] :jtGqtfk"a{s ck\mgf] jf pgsf] klxrfgsf] 
cleJolQm ug{ ;Qm5 — rfx] of] cGox?;+u ;DaGw :yflkt u/]/ xf]; jf 
PSn} . ;ldlt o:tf] cledtdf k'Uof] ls s'g} JolQmsf] y/ cfk\mgf] klxrfgsf] 
Pp6f dxTjk"0f{ lx:;f aGb5 / cfk\mgf] uf]kgLotf dflysf] :j]R5frf/L jf 
u}x|–sfg"gL x:tIf]ksf lj?4 ul/g] ;+/If0f cGtu{t cfk\mg} gfd 5fGg] tyf 
kl/jt{g ug{] clwsf/ dflysf] :j]R5frf/L jf u}x| sfg"gL x:tIf]k lj?4sf] 
;+/If0f ;d]t  xf] eGg] a'em\g' kb{5 .Æ263 

260 Views of 31 March 1994, Case of Nicholas Toonen  v. Australia, Communication No. 488/1992, 
para. 8.2, in UN Doc.CCPR/C/50/D/488/1992 of 4 April 1994.  

261 Ibid., para  8.4.
262 See International Commission of Jurists, International Human Rights References to Human 

Rights Violations on the Grounds of Sexuals Orientation and Gender Identity at  http://www.
icj.org/news.php3?id_ article=3687&lang=en. See in particular: See Country observations of the 
Human Rights Committee (ICJ Compilation 3rd ed) (Concluding observations on Greece, CCPR/
CO/83/GRC, 31 March 2005, para. 19; Kenya, CCPR/CO/83/KEN, 28 March 2005, para. 27; 
Namibia, CCPR/CO/81/NAM, 31 July 2004, para. 22; Egypt, CCPR/CO/76/EGY, 28 November 
2002, para. 19; United Kingdom of Great Britain and Northern Ireland, CCPR/C/79/Add.119, 
27 March 2000, para. 14; Poland CCPR/C/79/Add.110, 29 July 1999, para. 23; Romania CCPR/
C/79/Add.111, 28 July 1999, para. 16; and Chile, CCPR/C/79/Add.104, 30 March 1999, para. 20).

263 Views of 31 December 1994, Case of A.R. Coeriel and M.A.R. Aurik v. The Netherlands, 
Communication No. 453/1991, para. 10.2.
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/fi6«Lo cbfntx?n] klg lg0f{ofTds uf]kgLotfsf] cjwf/0ffsf] ljsfz u/]sf] b]lvG5 . 
sf]nlDjofsf] ;+j}wflgs cbfntn] cg'jGw-ICCPR) tyf sf]nlDjofsf] ;+ljwfg b'j}sf] ljrf/ 
u/]/ n}lËs cled'lvs/0f ;DaGwdf uf]kgLotfsf] lg0f{ofTds l;4fGtsf] cjnDag u¥of], 
h'g lgDgfg';f/ 5 M 

æn}lËstf– rfx] Tof] ;dn}lËs jf ljifd–n}lËs lsg gxf];\, dfgj tyf ltgLx?sf] 
cfTdfsf] nflu Pp6f cfjZosLo tTj xf], / To;sf/0f, Tof] j[xQ/ ;fdflhstfsf] 
If]q leq kb{5 . JolQmTjsf] clwsf/ tyf To;sf] :jtGq ljsfzsf] ?kdf 
-sf]nlDjofsf] ;+ljwfg wf/fx? !$ / !^_ JolQmsf] k"0f{ ;+j}wflgs ;+/If0f 
cGtu{t, n}lËstf ;DaGwL :jtGq cg'e"lt / lg0f{osf] k|lqmofdf Pp6f clt 
cfjZos tTj dflgG5 . olb n}lËs cfTd–lg0f{o, JolQmTjsf] clwsf/ / o;sf] 
ljsf; l;df eGbf jflx/ uof]] eg] dfq Tof] cgy{ x'g]5 — klxrfg / n}lËs 
Jojxf/n] JolQmsf] ljsfz / p;sf] :jtGqtf tyf :jfottfsf] k|:km'6g u/fpg] 
;jfndf  Pp6f s]Gb|Lo / lg0f{ofTds :yfg cf]u6\b5 eGg] s'/fnfO{ b[li6ut 
ubf{ o:tf] nfUg ;Qm5 .Æ264 

n}lËstf jf/] blIf0f clk|msfsf] ;+j}wflgs cbfnt— o:tf] uf]kgLotfsf] l;4fGt cGtu{t 
cfO{k'u]sf] 5, h;df lg0f{ofTds tyf ;+jGwgfTdssf b'a} tTjx? ;dfj]z 5g\Ù o;n] 
pNn]v u/]sf] 5 M 

æuf]kgLotfn] of] dfGotf /fVb5 ls xfdLx?sf] ;a};+u lghL 3lgi7tf / :jfottf 
5 h;\n] xfdLnfO{ jfx\o ;d'bfosf] x:tIf]k ljgf g} dfgjLo ;DaGw :yfkgf 
ug{] / To;sf] ;Dkf]if0f ug{] ub{5 . xfdLn] cleJoQm ug{] n}lËstfsf] dfu{ o;} 
lghL 3lgi6tfsf] s]Gb|Lo efudf kb{5 . xfdLx?n] xfd|f] n}lËstfsf] cleJolQm 
;xdltk"j{s / Ps csf{nfO{ xfgL–gf]S;fgL gk'¥ofO{sg ug{' kb{5Ù cGoyf To; 
If]qsf] cltqmd0fn] xfd|f] uf]kgLotf eË  x'g hfG5 . Æ265 

cGt/–cd]l/sL k|0ffnLn] n}lËs cled'lvs/0fsf] ;DaGwdf lg0f{ofTds uf]kgLotfsf ;DaGwdf 
s'g} ;jfn cfh;Dd k|:t't ug{ ;s]sf] 5}g\ . tyflk, dfgj clwsf/ ;DaGwL cGt/–
cd]l/sL cfof]un] Pp6f d'2fdf oBlk ;f] kl5af6 cufl8 j9fOPg— ljifdlnËL 
hf]8LnfO{ h]ndf e]63f6 ug{ lbg], t/ ;dlnËLnfO{ rfFlx glbg] Pp6f sfg"gn] 
æcd]l/sL dxf;lGw sf] wf/f !!-@_ ;d]tsf] pnª\3g x'g] ePsfn] lgj]bs dlxnf 
;dlnËLsf] lghL hLjg dfly Pp6f :j]R5frf/L jf cToflws x:tIf]k x'g hfg]Æ266 eGg] 
3f]if0ff ;Dd x'g uof] . pQm cGt/–cd]l/sL cfof]un] lghL hLjgsf] clwsf/ ;DaGwdf Pp6f 
j[xQ ljrf/sf] ljsfz u/]sf] 5, h;\df elgPsf] 5 M

264 Judgment N0. C-098/96 of 7 March 1996, (Original in Spanish, free translation) The judgment is 
available at http://www.unilibrebaq.edu.co/html/providencias/C-098-96.htm

265 Judgment of 9 October 1998, National Coalition of Gay & Lesbian Equality and Another v. 
Minister of Justice and others, Case CCT11/98, para. 32.

266 Report No. 71/99 (Admissibility) of 4 May 1999, Case 11.656, Marta Lucia Álvarez Giraldo 
(Colombia), para. 21.



59n}lËs cled'lvs/0f, n}lËs klxrfg tyf cGt/fli6«o dfgj clwsf/ sfg"g

ædfgj clwsf/ ;DaGwL cd]l/sL dxf;lGwsf] wf/f !!n] JolQmsf] ul/df ;DaGwL 
tTjx?sf] qmdj4tf-;'lr_ g} ;dfj]z u/]sf] 5 Ù h;\cGtUf{t— pbfx/0fsf] 
nflu, JolQmsf] JolQmTj tyf cfsf+Iffx?sf] ljsfzsf] vf]hL ug{] Ifdtf ;d]t 
kb{5 — /,  h;\n] JolQmsf] klxrfgsf] lgwf{/0f ub{5, tyf j}olQms ;DaGwsf] 
;d]t kl/efiff ub{5 .Æ267

dfgj clwsf/ ;DaGwL o"/f]k]nL cbfntn] n}lËs cled'lvs/0f tyf n}lËs klxrfg Pj+ 
uf]kgLotfsf] clwsf/ ;DaGwdf ;a} eGbf j9L ljsfz ug]{ dfgj clwsf/ ;DaGwL lgsfox? 
x'g\ .268 o"/f]k]nL cbfntn] of] s'/fsf] k'li6 ug{] w]/} df}sf kfPsf] 5 ls æn}lËs cled'lvs/0f 
tyf lghL hLjgsf] 3lgi6 kIfsf ultljlw jLr Ps csf{df ;DaGw x'G5,Æ269 eGg] 
s'/fdf s'g} z+sf 5}g . 8'h]g\ lj= ;+o'Qm clw/fHosf] d'2fdf uf]kgLotf tyf n}lËs 
cled'lvs/0f ;+u;+u} pNn]v ul/Psf] dfgj clwsf/ ;DaGwL o"/f]k]nL cbfntsf] b[li6sf]0f 
/x]sf] 5, h'g Pp6f ;Dos gd"gf xf] . 8'h]g pQ/ cfo/n}08df a:g] Ps hgf #% 
jif]{ ;dlnËL lyP . nfu'–cf}ifw;+u ;DalGwt t];|f] kIf ;+nUg /x]sf] Ps d'2fsf] cg';Gwfg ug]{ 
l;nl;nfdf k|x/L p;sf] 3/ k'Uof] / ;dn}lËs ;flxTo tyf ;f];+u ;DalGwt cGo ;fdfu|Lx? 
;d]t hkmt u¥of] . cfo/n}08df  To;\tfsf k'?ifd]x ;DawL sfg"g ljBdfg /x]sfn] cleof]u 
nufOPsf]df p;n] pQm sfg"g pk/ r'gf}lt lbP . o"/f]k]nL cbfntn] dfgj clwsf/ ;DaGwL 
o"/f]k]nL dxf;lGwsf] wf/f * cg';f/, pQm k'?ifd]x ;DaGwL sfg"g p;sf] Pp6f ælghL 
hLjgsf] ;a}eGbf dxTjk"0f{ c+zÆ pk/ x:tIf]k u/]sf] 7x/ u¥of] . 8'h]g sf] d'2fdf cbfntn] 
lgDgfg';f/ 7x/ u¥of] M 

æljjflbt sfg"gsf] sfof{Gjogn] wf/f *sf] bfo/f leq lgj]bssf lghL hLjg 
k|lt ;Ddfg ug'{ kg]{ clwsf/ -h;\df p;sf] n}lËs hLjg klg kb{5_ pk/ 
lg/Gt/ x:tIf]k eO{/x]sf] b]lvG5 . [===] of] sfg"gsf] ljBdfgtfn] -8'h]gsf]_ 
lghL hLjg pk/ lg/Gt/ ?kn] / k|ToIf ?kn] k|efj kf/]sf] b]lvG5 M o;af6 
ls t p;n] pQm sfg"g dfGg' k¥of] / uf]Ko ?kdf ;DkÌ ul/g] k'?if ;xsdL{
- male partner_;+usf] To; k|sf/sf] ;xdtLo ;+nUgtfaf6 x6\g' k/\of] — To:tf] 

267 Report No. 4/01 of 19 January 2000, Case 11.625, Maria Eugenia Morales de Sierra (Guatemala), 
para. 46.

268 See inter alia: Judgment of 22 October 1981, Case of Dudgeon v. The United Kingdom, 
Application No. 7525/76; Judgment of 26 October 1988, Case of Norris v. Ireland, Application 
No. 10581/83; Judgment of 22 April 1993, Case of Modinos v. Cyprus; Application No. 15070/89; 
Judgment of 9 January 2003, Case of S.L. v. Austria, Application No. 45330/99; Judgment of 
27 Septmber 1999, Case of Lusting-Prean and Beckett v. the United Kingdom; Application No. 
31417/96 and 3277/96; Judgment of 19 February 1997, Case of Lasky, Jaggard and Browny v. 
United Kingdom; Application No. 1627/93, 21826/93 and 21974/93; Judgment on 11 July 2002, 
Case of Christine Goodwin v. the United Kingdom; Application No. 28957/95; Judgment of 12 
June of 2003, Case of Kück v. Germany; Application No. 35968/97; Judgment of 16 December 
1992, Case of Niemietz v. Germany; Application No. 13710/88.

269 Judgment of 22 October 1981, Case of Dudgeon v. The United Kingdom, Application No. 
7525/76, para. 52. See also,  Judgment of 19 February 1997, Case of Lasky, Jaggard and Browny 
v. United Kingdom; Application No. 1627/93, 21826/93 and 21974/93, para. 36.
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lgif]lwt n}lËs sfo{ h;\sf] ;dn}lËs k|s[ltsf] sf/0f pm ;+nUg /x]sf] egL 
7flgPsf] 5, jf p;n] u/]sf] o:tf sfo{sf] lj?4 p;nfO{ kmf}hbf/L cleof]u 
nufOg' k¥of] .Æ270

cbfntn] o;} u/L wf/f *s]f pnª\3g ePsf] 7x/ u¥of] . o"/f]k]nL cbfntn] 8'h]gsf] 
d'2fdf u/]sf] km};nf kl5Nnf d'2fx?df klg ghL/ aGof] M pbfx/0fx? h:t} — gf]l/; lj= 
cfo/n}08271 / df]lbg; lj= ;fOk|; 272sf d'2fx? . o"/f]k]nL cbfntn] P;=Pn=le= lj= 
c:6]«of sf] 273 d'2fdf klg lje]b lj?4sf] clwsf/sf] ;fy} uf]kgLotfsf] clwsf/sf] xgg\ 
ePsf] 7x¥ofof]— hxfF cbfntn] kmf}hbf/L sfof{ljlw / pRr pd]/ jLr ePsf] ;xdtLo k'?if 
;dln+ËLx?sf] k|Zg pk/ ljrf/  ug'{ lyof] .

o"/f]k]nL cbfntsf] uf]kgLotfsf] sfg"gL If]q ;DaGwL cjwf/0ffn] k'?ifd]x ;DaGwL 
sfg"gsf] t'?xL -trump_ ahfpg / lghL hLjgsf] ;fj{hlgs cleJolQmsf] ;+/If0f ug{ 
k|f/Dedf lgs} ufx|f] eof] . -8'Gh]g d'2fsf] !* aif{ dfq_ ;}lgs ;]jfdf ;dlnËL k'?ifx? ;DaGwL 
n'l:6s–k|]g\ tyf ljs]6 lj= ;+o'Qm clw/fHo274sf] d'2fn] JolQmx?sf] n}lËs cled'lvs/0fsf] 
;+/If0f u/L lghL hLjgsf]] cfGtl/s bfo/fdf uf]kgLotfsf] clwsf/sf] k|of]u u/L Pp6f 
7"nf] km8\sf] df/]sf] dfq xf]O{g, o;n]  k]zfut jf aGbJofkf/sf If]qx? ;d]tnfO{ 5'g k'u]sf] 
5 . dfgj clwsf/ ;DaGwL o"/f]k]nL dxf;lGw sf] wf/f * sf] k|of]u ub{} cbfntn], ;dlnËL 
dlxnf tyf k'?ifx?nfO{ ;}lgs ;]jfaf6 jl~rt u/fpg] sfg"gx?nfO{ vf/]h ul/lbof], / 
uf]kgLotfsf] JofVof km/flsnf] kf/L lbof] h;\af6 ;dlnËLx?sf] kbf{ k5fl8sf] hLjg jf/] 
ljrf/ u¥of] / ;dlnËL cg'e"ltx?sf] ;fj{hlgs kx'+r u/fpg ;Sof] . oBlk, oxf+g]/ 
o;f] eGg ;lsPnf ls cbfntn] ;dlnËLx?sf] clwsf/x?sf] Pp6f j[xQ sfg"gL ?k/]vf 
sf]g{ / k'?ifd]xnfO{ ck/flws/0f ug{af6 x6fO{ uf]kgLotfsf] If]q lgwf{/0f ug{ eg] lgs} l9nf] 
ul/;s]sf] lyof]] . 

n}lËs klxrfgsf] ;DaGwdf, dfgj clwsf/ ;DaGwL o"/f]k]nL cfof]un] l8=efg\ cf]:t/ljs 
lj= j]lNhod\sf] d'2f -of] d'2f kl/jlQ{t–lnËL -transsexual_;+u ;DalGwt lyof] — h;n] 
cfk\mgf] hGd k|df0fkq kl/jt{g ug{ rfxGYof]_ df s] lg0f{o u¥of] eg]— …lghL hLjgÚ sf] 
;Ddfg ug'{ kg{] clwsf/ g} ;fj{hlgs k|rf/af6 ;+/lIft uf]kgLotfsf] clwsf/ xf] — OR5f 
nfu'~h]n jfRg kfpg] clwsf/ klg xf] . /, o; cGtu{t s]xL xb;Dd, JolQmsf] 
cfk\mgf] JolQmTj ljsfz Pj+ k"0f{tfsf] lglDt, cGo dfgj k|f0fLx?;+u— vf;u/L efjgfTds 
If]qdf ;DaGw :yflkt u/L dhj't ug{ kfpg] clwsf/ ;d]t cGtlg{lxt /x]sf] x'G5 .275 pQm 

270 Judgment of 22 October 1981, Case of Dudgeon v. The United Kingdom, Application No. 
7525/76, para. 41.

271 Judgment of 26 October 1988, Case of Norris v. Ireland, Application No. 10581/83.
272 Judgment of 22 April 1993, Case of Modinos v. Cyprus; Application No. 15070/89.
273 Judgment of 9 January 2003, Case of S.L. v. Austria, Application No. 45330/99, para. 36.
274 Judgment of 27 September 1999, Case of Lusting-Prean and Beckett v. the United Kingdom; 

Application No. 31417/96 and 3277/96.
275 European Commision on Human Rights, Case of D. Van Oosterwijk  v. Belgium, Application No. 

7654/76.
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cfof]un] sfg"gL n}lËs ;DaGwsf] k|ltljDjg ug{] ;Gbe{df pQm k|sf/sf] j}jflxs ;DjGwsf] 
ljjfx ;DaGwL clen]v—vftfdf btf{ ug{ j]lNhod4f/f c:jLsf/  ul/Psf]df ECHR276 sf] 
wf/f * cGtu{t lghL hLjgsf] ;Ddfg ug{' kg{] clwsf/sf] xg\g ePsf] 7x¥ofof] . o;n] 
8'Gh]g, gf]l/; tyf df]lbg;sf d'2fx?df dfgj clwsf/ ;DaGwL o"/f]k]nL cbfntsf] 
b[li6sf]0fnfO{ prf kf¥of]Ù h;\n] dfgj clwsf/ ;DaGwL o"/f]k]nL dxf;lGw cGtu{t lg0f{ofTds 
uf]kgLotfsf] bfo/f phfu/ u¥of] . 

o"/f]k]nL dxf;lGwsf] wf/f *-lghL tyf kfl/jfl/s hLjgsf] ;Ddfg ug{] clwsf/_ cGtu{t 
n}lËs klxrfgsf ;jfnx? o"/f]k]nL cbfntsf] ljlwzf:qdf cufl8 a9fOPsf] 5 . ljBdfg 
ljlwzf:qn] n}lËs klxrfgsf] dfGotfsf] kIfdf ælg/Gt/ cGt/f{li6«o k|j[lQÆ j9]sf] cbfntsf] 
d"NofÍg 5—To;nfO{ k|ltljlDjt u/]sf] 5 . jf:tjdf, cbfntn] s] jtfPsf] 5 eg] æo;n] 
sfg"gL / Jojxfl/s ;d:ofx?nfO{ xn ug{] k|df0fsf] dxTjnfO{ Tolt w]/} dxTj glbPsfn] 
;f] ;jfndf kl/jlt{t–lnËL-transsexual_x?sf] ;fdflhs dfGotf j9]sf] dfq xf]O{g, pQm 
zNols|of kl5sf] kl/jlt{t–lnËLx?sf] klxrfgsf] sfg"gL dfGotf lg/Gt/ jl9/x]sf] ;Gbe{df 
cGt/f{li6«o k|j[lQsf] :ki6 tyf ck|lt:kwL{ k|df0fnfO{ eGbf ;femf o"/f]k]nL b[li6sf]0fnfO{ 
k|ltljDjg u/]sf] b]lvG5 .Æ277 kl/0ffd:j?k, lqm:6fO{g u'8ljg\ lj= ;+o'Qm clw/fHo / efg 
s'+s lj= hd{gLsf d'Vo d'2fx?n] n}lËs klxrfg tyf cleJolQmsf] If]qdf uf]kgLotfsf] 
clwsf/sf] sfof{Gjog x'g uO{ dxTjk"0f{ k|ult ePsf] b]lvG5 . oxf+ dxTjk"0f{ s'/f s] xf] 
eg], ælghL hLjgsf] 3lgi6 c+zÆ ;DaGwL wf/0ff, / JolQmTj ljsfz tyf æn}lËs klxrfgÆ 
jf/]df af]lng] efiffsf] k|of]u ;d]tnfO{ b[li6ut ubf{, oL b'a} d'2fx?df 8'Gh]g sf] d'2fn] 
cjnDjg u/]sf lg0f{ofTds uf]kgLotfsf] k|j[lQ -decisional privacy trend_ nfO{ k5\ofPsf] 
b]lvG5 . tyflk, lgj]bsn] æn}lËs klxrfgÆ jf/] cfk\mgf] k|dfl0fs/0fsf nflu278 lrlsT;sLo 
;/f]sf/ -medical concern_ ckgfpg' kg{], ;kmn n}lËs ;+qmd0f k|dfl0ft ug{sf] nflu ljifd 
lnËL Ifdtf b]vfpg' kg{] nufotsf s'/f eg] lgs} s7Lgk|b nfUb5 .279 

lqm:6fO{g u'8ljg\ lj= ;+o'Qm clw/fHosf] d'2fdf, lgj]bs ;+o'Qm clw/fHosf gful/s 
lyP / k'?ifaf6 dlxnfdf -zNolqmofåf/f_ lnË kl/jt{g ul/Psf] Pp6L kl/jlt{t–lnËL 

276 x]g'{xf];\ M lgldth\ lj= hd{gLsf] d'2fdf l8;]Da/ !^, !((@ sf] k}m;nf . lgj]bg g+= !#&!)÷**, hxfF 
cbfntn] pNn]v u¥of] ls lghL hLjgsf] ;Ddfg cGtu{t æ;DaGw :yfkgf ug]{ / ;'b[9 ug]{Æ j}olQms 
tyf k]zfut b'a} clwsf/ kb{5g\ . Kof/f @( 

277 Judgment on 11 July 2002, Case of Christine Goodwin v. the United Kingdom; Application No. 
28957/95, para. 84.

278 o; ljifodf, o"/f]k]nL cbfntn] s] 7x/ u–of] eg] æcbfntnfO{ of] :ki6 5}g ls kl/jlt{t lnËLx?sf] 
lglDt n}lËs klxrfgsf] sfg"gL cfwf/sf] ;DaGwdf cGo ;a} s'/f eGbf z's|sL6Lo tTjn] g} lglZrt 
?kn] lg0ff{os dxTj /fVb5 . [===] cbfnt, To;sf/0f, ljZj:t 5}g ls lrlsT;f lj1fgsf] l:ylt jf 
j}1flgs 1fgn] kl/jlt{t lnËLx?sf] sfg"gL dfGotfsf] nflu s'g} lg0ff{os ts{ k|bfg ub{5 . (Judgment 
on 11 July 2002, Case of Christine Goodwin v.  The United Kingdom; doc. Cit., para. 81.)

279 o"/f]k]nL cbfntsf] ljlwzf:qdf gofF lnËsf] dfGotfsf] clwsf/ ljifd n}lËstf ;+u;+u} hfG5 eGg] 
ljrf/–ljsfzsf] ;Gbe{df x]g'{xf];\ M Susan Marks and Andrew Clapham, International Human 
Rights Lexicon, op. cit., p. 343.
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-post-operative transsexual_ lyO{g .280 ltgsf] Pp6L dlxnf;+u ljx] ePsf] / rf/j6f 
aRrfx? klg lyP . t/, ltgnfO{ nfUof] — ltgsf] ædl:tis n}lËstfÆ (brain sex) cfk\mgf] 
z/L/ cg'?k ldn]g eGg] ljZjf; lyof] . ltgsf] /fli6«o :j:y ;]jf c:ktfndf lnË k|Tof/f]k0f 
zNolqmof ;DkGg ul/of] / To;\sf] vr{ k"j{Joj:yf ePcg';f/, /fli6«o :jf:y ;]jfn] e'QmfgL 
ul/lbof] . lgj]bsn] cfk\mgf] kTgL;+u ;DaGw ljR5]b u¥of] — tyflk pgsf] jRrfx?;+usf] 
c;n ;DaGw eg] oyfjt hf/L g} /x\of] .

ta nut}, lnË k|Tof/f]k0fsf] kl/0ffd:j?k, k|foz ltgn] cg]sf} j}olQs tyf sd{rf/LtGqsf 
r'gf}ltx? e]mNg' k¥of] . ltgn] s] bfjL ul/g\ eg] ;g\ !(() b]lv !((@ ;Dd cfk"mn] sfd 
u/]sf] 7fFpdf ;fyL–;+uLx?åf/f n}lËs lx+;f÷x}/fgL ef]Ug' k¥of], / kl5af6 ltgsf] :jf:ysf] sf/0f 
k]zfaf6 x6fO{of], t/ cleof]usf] jf:tljs sf/0f — ltgL Pp6L kl/jlQ{t–lnËL lyO{g\ . ltgn] 
gofF k]zf t kfOg\, t/ ;fdflhs ;'/Iff ljefu-DSS_ n] ltgnfO{ gofF /fli6«o ljdf gDa/ lbg 
O{Gsf/ u¥of], pgsf] /f]huf/bftfn] pgnfO{ pgsf] k'/fgf] klxrfg vf]Hg k'/fg} gDa/ k|of]u 
u¥of] — kmntM cfk\mgf] sfddf ltgnfO{ ;d:of ePsf] cg'e"lt ug{ yflng\ . ;fyL;+uLx?n] 
pgL;+u s'/f ug}{ 5f]l8lbP, / ltgL b'/fzok"0f{ ukmsf] lzsf/ eO{g\ . o;sf cltl/Qm, cg'bfg 
ug{] lgsfon] of] lgj]bsnfO{ s] ;"lrt u¥of]] eg] ltgL ;+o'Qm clw/fHodf dlxnfn] ^) aif{df 
lgj[lQe/0f kfpg] /fHo–Joj:yfsf] nflu cof]Uo dflgg k'lug\ . ltgnfO{ of] klg ;"lrt 
ul/of] ls ltgsf] lgj[lQe/0f cg'bfg ltgn] ̂ % aif{ gk'u'Gh]n hf/L x'g]5 — h'g\ k'?ifsf] nflu 
lgj[Qe/0fsf] xs x'g] pd]/ xf] . ljefudf pgsf] kmfO{n pk/ vf; txsf] sd{rf/L JolQmn] 
dfq} x]g{ ;s'g\ eGg] ;'lglZrttfsf] nflu pgsf] kmfO{ndf æ;+j]bgzLnÆ-sensitive_ eGg] lrGx 
/flvof]Ù / ;fgfltgf s'/fsf nflu klg xflsd ;dIf j}olQms ;Dks{ ug{' kg{] cfjZostfsf] zt{ 
/flvof]Ù / ljefun] klg pxL k'/fg} gDa/df kqfrf/ ul//x\of] . ltgnfO{ cfkm\gf] hGd ldlt 
k]z ubf{ klg zt{ t]:of{Oof], ljefuaf6 C0f lng' kbf{ klg hLjg ljdf b]vfpg' kg{], k'gM 
w/f}6L /fVg' kg]{, lxpb] OGwg ;'ljwfsf] xs nufotsf s'/fx?df yk emGem6 j]xf]g{' k¥of] . 
ltgnfO{ k'?ifnfO{ nfUg] df]6/ ljdf z'Ns nfUof] . rf]/L x'Fbf klg ltgsf] k'/fgf] kl/ro v'Nnfg\ 
eGg] 8/n] ltgn] l/kf]6{ u/]gg\, 8/fOg . 

lghL hLjgdf ePsf x:tIf]ksf] k|s[ltsf] j0f{g ub{} cbfntn] lgDgfg';f/ 7x/ u¥of] M 

æzNolqmof ul/Pkl5sf] Pp6L kl/jlt{t–lnËL -post-operative transsexual_
nfO{ ;dfhdf /xbf ltgn] cg'e't u/]sf] kl/l:ylt / csf{lt/ pgnfO{ lnË 
k|Tof/f]k0f u/]sf]df dfGotf glbg] sfg"gåf/f yf]kl/Psf] kl/l:ylt jLraf6 
pJh]sf tgfj, s'07f jf k[ystf-alienation_nfO{, cbfntsf] ljrf/df, 
cf}krfl/stfaf6 pJh]sf] ;fdfGo c;'ljwfsf] ?kdf dfq} x]g{ ldNb}g . ;fdflhs 
oyfy{ / sfg"g jLrsf] 4Gbn] Pp6L kl/jlt{t–lnËLnfO{ o:tf] cK7\of/f] l:yltdf 
ws]lnlbPsf] b]lvG5 — hxfF ltgn] hf]lvd\, ckx]ngf tyf ;+tfksf cg'e"ltx? 
Dffq} cg'ej ug{ ;Qml5g\ . 

280 Judgment on 11 July 2002, Case of Christine Goodwin v.  the United Kingdom; Application No. 
28957/95.
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ævf; u/]/ dxf;lGwsf] wf/f *, hxfF a}olQms :jfottfnfO{ k|Tofe"ltsf] JofVof 
;lxt Pp6f dxTjk"0f{ l;4fGt dflgPsf] 5, j}olQms dfgj hfltsf] lj:t[t 
klxrfgsf] :yfkgf ug{] clwsf/ ;lxt k|To]s JolQmsf] j}olQs bfo/fnfO{ 
;+/If0f k|bfg ul/Psf] 5 . @!cf} ztflJbdf, ;dfhdf c?n] k"0f{ ?kn] 
pkef]u u/L/x]sf j}olQs ljsfz, zf/Ll/s tyf g}lts ;'/Iff nufotsf 
kl/jlt{t–lnËLx?sf] clwsf/nfO{  ljjflbt ljifo agfP/ ;do j/jfb u/L /xg' 
cfjZos 5}g, a? yk :ki6  kfg'{ kg]{  x'g cfp+5 .Æ281 

efg\ s'+s lj= hd{gLsf] 282 d'2fdf lgj]bs k'?ifaf6 dlxnfdf kl/jlt{t–lnËL lyP h;\sf] 
ljdf sDkgLn] lnË k|Tof/f]k0f u/]sf] cf}iflw vr{ a]xf]g{ c:jLsf/ u¥of] . hd{gLsf] cbfntn] 
lgj]bssf] hLjg O{ltxf; ;}lgs ;]jfdf /x]sf] cjlw, Pshgf dlxnf;+u ljjfx ePsf] / 
o'jf cj:yfdf lnË klxrfg k|lqmofdf cg'kl:yt /x]sf], pk/ ljrf/ u¥of] / s] lgisif{df 
k'Uof] eg] lgj]bs cfkm} km/s n}lËstf b]vfpg rfxbf] /x]5g\ / To;sf/0f, cf}iflw vr{ 
j]xf]g{ u/]sf] cl:jsf/f]lQm j}w lyof] .283 cbfntn] lrlsT;sLo pkrf/ Pj+ n}lËs 
k|Tof/f]k0f dfly klg z+sf u¥of] .284 uf]8ljg\ nufotsf cGo d'2fx?sf] pNn]v ub{} dfgj 
clwsf/ ;DaGwL o"/f]k]nL cbfntn] s] 7x/ u¥of] eg], ædxf;lGwsf] d'Vo ;f/tTj eg]sf] dfgjLo 
ul/df Pj+ :jqGqtfsf] ;Ddfg ug{' xf] . [===] kl/jlt{t–lnËLx?sf] j}olQms ljsfz tyf 
zf/Ll/s Pj+ g}lts ;'/Iffsf] clwsf/ ;+/If0f ul/g' kb{5 .Æ285 cbfntn] of] klg 7x/ u¥of] ls 
uf]kgLotf pk/sf] x:tIf]kaf6 cnu /xg] bfloTj cGtu{t Pp6f ;sf/fTds bfloTj klg 
kb{5 .286 cbfntn] of] klg 7x/ u¥of] ls — æcfk\mgf] n}lËs cfTd–lg0f{osf] ;Ddfg 
ug'{ kg{] lgj]bssf] clwsf/ pgsf] lghL hLjgsf] ul/dfsf] clwsf/sf] Pp6f kIf /x]sfn], æo; 
jf/]sf] cbfntsf] lg0f{osf] k|efjÆ /fHosf] ;sf/fTds bfloTj lgjf{xsf] c;kmntf 7x5{ / 
pkrf/sf] lrlsT;sLo cfjZostf k|dfl0ft ug{ :yfoL zNolqmof nufot lghL hLjgsf] ;j} 
eGbf 3lgi6 If]qdf k/]sf] JolQm dflysf] of] ef/ c;dfg'kflts b]lvG5 .Æ287 kl/0ffd:j?k, 
o; sfo{n] o"/f]k]nL dxf;lGwsf] wf/f * sf] pnª\3g u/]sf] 7xb{5 .

cbfntn] k'gM k'li6 u/]sf] 5 ls o"/f]k]nL dxf;lGw sf] ;f/–tTj eg]sf] dfgjLo ul/df 
tyf :jtGqtfsf] ;Ddfg ug{' xf] / j}olQms ljsfz tyf zf/Ll/s Pj+ g}lts ;'/Iffsf] nflu 
kl/jlt{t–lnËLx?sf] clwsf/ ;+/If0f ug{' /x]sf] 5 . o; If]qdf, cbfntn] s] pNn]v u¥of] eg] 
ælghL hLjgÆ sf] cjwf/0ff, k"0f{ kl/efiffsf] nflu u|fX|o gdfgL Pp6f j[xQ zAbfjnL xf]Ù / 
o;\cGtu{t JolQmsf] zf/Ll/s tyf dgf]j}1flgs cv08tf kb{5 .288 ;fy}, o; leq JolQmsf] 
zf/Ll/s tyf n}lËs klxrfg h:tf ;fdflhs klxrfg289 klg lglxt /x]sf] x'G5 . 

281 Judgment on 11 July 2002, Case of Christine Goodwin v. the United Kingdom; doc. Cit., para. 77 
and 97.

282 Judgment of 12 June of 2003, Case of Kück v. Germany; Application No. 35968/97.
283 Ibid., para  45.
284 Ibid., para  53.
285 Ibid., para  69.
286 Ibid., para  70.
287 Ibid., para  75, 78 and 82.
288 Judgment of 26 March 1985, Case of X and Y  v.  the Netherlands, Application No. 8978/80, para. 22.
289 Judgment of 7 February 2002, Case of Mikulic  v. Croatia, Application No. 53176/99, para. 53.
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$=! t'ngfTds ;fj{hlgs sfg"g tyf uf]kgLotfsf] clwsf/ 

kl5af6 vf/]h ul/Psf Aff]j/;\ lj= xf8{ljs 290sf]] d'2fdf cfk\mgf] km/s dt /fVb} 
cd]l/sL ;jf]{Rr cbfnt ;dIf Gofod"lt{ JNofsd'gn] o;/L cfk\mgf] cledt /fVg' eof]]] — æPSn} 
/xg kfpg] clwsf/ÆnfO{ /fHosf] x:tIf]k jf If]qfTds uf]kgLotfaf6 lghL :yfg k|fKt ug]{ 
gsf/fTds clwsf/sf] ?kdf dfq x]l/g' x'b}g, j? o;nfO{ JolQmsf] hLjgsf] k|ult ug{], JolQmTj 
cleJolQm ug{], tyf ljgf ;hfo s;};+u 3lgi7 ;DaGw /fVg] ;DaGwdf df}lns lg0f{o ug{] 
clwsf/sf] ?kdf x]g{' kb{5 . ;dlnËL k'?if tyf dlxnfsf] ;dfgtf lj= Gofo dGqfno sf]291 
d'2fdf of] uf]kgLotfsf] wf/0ffsf] jf/]df 5nkmn ubf{ blIf0f clk|msL ;+j}wflgs cbfntsf 
Gofod"lt{x?n] o; k|sf/ JofVof u/]—æuf]kgLotfsf] cjwf/0ff -h:tf] ;'emfj lbO{of]_ lsg 
/fHosf] lgoGq0faf6 cnu u/L jGb]h nufpg' kb{5 eGg'sf] s'g} vf; sf/0f 5}g — lsgls 
tkfO{ cf]5\ofgdf s] s]] ug{' x'G5 < tkfO{n] uf]Ko ?kdf ug{ kfpg' x'G5 eGg] a'emfOdf 
—tkfO{ nx8L kf/fn] nfhz/d krfP/ cfkm\gf] O{R5f jdf]lhd h] h] klg ug{‘ x'G5,.Æ292 j?, 
cbfntn] s] JofVof u¥of] eg] uf]kgLotfsf] If]qsf] of] dfGotf xf] ls xfdL ;a};+u lghL 
3lgi6tf-intimacy_ tyf :jfottfsf] Pp6f 3]/f-sphere_ 5, h;\cGtu{t jfx\o ;d'bfosf] 
x:tIf]k ljgf xfdL dfgjLo ;DaGw :yfkgf u/L To;nfO{ ;'b[9 ug{ ;Qm5f}+ . cbfntn] s] ts{ 
lbof] eg] h'g tl/sfaf6 xfdL xfd|f] n}lËstfsf] cleJolQm lbG5f}, Tof] rf+lx lghL 3lgi6tfsf] 
If]qsf] s]Gb| ljGb'-core_ xf] . olb, xfd|f] n}lËstf cleJolQm ug{df, xfdL ;xdltk"j{s / Ps 
csf{nfO{ xfgL–gf]S;fgL gk'¥ofO{sg ub{5f}+, ToxL] ;]/f]km]/f]df s;}n] cltqmd0f u¥of] eg] dfq 
uf]kgLotfsf] clwsf/ xgg\ ePsf] dflgG5 . 

Gofod"lt{ JNofsd'g\n] of] klg pNn]v u/]] — uf]kgLotfsf] cjwf/0fn] Pp6f j[xt sfg"gL 
?k/]vf -comprehencive normative framework_ sf]b{5 —hx+f k'?if ;dlnËLx? lj?4sf] 
lje]bnfO{ hLp+bf] cg'ejsf] lghL jf ;fj{hlgs kl/j]zx?— b'j} cGtu{t ;Daf]wg ug'{ kb{5 
— To; dfly ljrf/ k'¥ofpg ;lsPg eg] ljjfb x'G5 . tyflk, blIf0f clk|msL ;+j}wflgs 
cbfntn] s] ts{ /fVof] eg] oL rf;f]x? uf]kgLotf / ;dfgtfsf] jLrsf] Pp6f cgfjZos 
tyf agfj6L ?kn] lgld{t ljjfb dfq} xf], / o; cGtu{t uf]kgLotfsf] sfg"gL If]qsf] lg?k0f 
x'g ;Sg] b]lvb}g .  

;j{k|yd\ blIf0f clk|msL ;+j}wflgs cbfntn] Tof] ljjfbnfO{ k'?ifd]x lj/f]wL sfg"gn] ;dfgtf 
/ uf]kgLotf Ps} ;fy xgg\ x'g k'u]sf] eGg] ts{ u/]/ ;Daf]wg u¥of] . ;dfgtfsf] clwsf/ o;\
cy{df pnª\3g eof] ls ;dn}lËs cled'lvs/0f ePsf JolQmx?sf] ckdfg u/L lghx?sf] 
lghL hLjgdf cltqmd0f x'g uof]] / To;af6 c;dfg Jojxf/ x'g k'Uof] . l4tLot M cbfntn] 
aj;{ lj= xf8{ljssf]293 d'2fdf km/s dtsf] uf]kgLotf ;DaGwL kZjfufdL lj:t[t JofVof

290 US Supreme Court, Judgment of 30 June 1986 [Bowers v. Hardwick, 478 US 186 (1986)].
291 Judgment of 9 October 1998, National Coalition of Gay & LesbianEquality and Another v. 

Minister of Justice and others, Case CCT11/98.
292 Ibid., para  116.
293 US Supreme Court, Judgment of 30 June 1986 [Bowers v. Hardwick, 478 US 186 (1986)]. 
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-expansive construction of privacy reminiscent of the dissenting opinion_ nfO{ cjnDjg 
u¥of]Ù h;\n] s]jn JolQmnfO{ cn\ufj -isolation_ df xf]O{g, clkt' HfLjgsf] hLp+bf] cg'ejsf] 
lghL tyf ;fj{hlgs kl/j]zx? — b'j} cGtu{t ljrf/ k'¥ofO{ jx';+Vossf] ljjfbf:kb cg'e"lt 
lj?4 p;sf] hLjgsf ljsNkx?sf] ;+/If0f ul/g' kb{5 eGg]] /fo lbof] . 

t]>f] s'/f, blIf0f clk|msL ;+j}wflgs cbfntsf] ljrf/ s] lyof] eg] ;dfgtfsf] l;4fGt — 
n}lËs cled'lvs/0fdf cfwfl/t k'?if ;dlnËL elgg] ;d"x lj?4sf] sfg"g4f/f  j]nf–jvt 
pgsf] ;Ddfgdf k'–ofPsf] 3fpm k|ltsf] dNndkl§ xf] . ;}j}wflgs cbfntn] s] 7x/ u¥of] 
eg] ;dlnËL k'?ifx? eg]sf] Pp6f :yfoL cNk;+Vos xf] — h;\n] æcb[Zo eP klg ljlzi6Æ 
k|sf/sf] ;d'bfosf] Ps lx:;f aGg k'u]sf] 5 / h;\sf] klxrfgfTds ljz]iftfx? dWo]df ækm/s– 
n}lËstfsf] sf/0f km/s kl/0ffd ePsf — ;j} k[ys k|efj-alienating effects_ ;lxt ;Dk"0f{ 
lrGtfx?n] el/PsfÆ ;d"x elglbP x'G5 . k'?ifd]x lj?4sf] sfg"g -anti-sodomy law_ åf/f 
JolQmsf] ul/dfdf c;/ kf/L æk"0f{ g}lts gful/sÆaf6 k[ys kfl/Psf]  dfq xf]Og, ;f]af6 
;dn}lËs rfxgfdf cj/f]w k'u]sf], ;dn}lËs cled'lvs/0f ePsf JolQmx? jLrdf lg/Gt/ 
zf/Ll/s rfxgf cfO{ nHhf j]xf]g{' k/]sf], tyf k|lts'n kl/l:yltsf] ;fdgf ug{‘ k/]sf] h:tf 
36gfx? klg 36]sf 5g\ . 

;dfgtfsf] o; cvl08t wf/0ffn] dfgj hflt jLrsf] ljljwtfnfO{ :jLsfb{5 — t/ j}olQms 
:jtGqtfsf] k|Zgdf jx';+Vossf] efjgf g} j}w sfg"gL dfGotf xf] /  o;}n] g} ;+efljt 
åGb pk/ ;fdflhs lgoGq0f /fVb5 eGg] ts{nfO{ eg]  o;n] c:jLsf/ ub{5 . ;dn}lËs 
k'?ifx?sf] k|lti7fdf k'u]sf] cf+r ;+u;+u} uf]kgLotfsf] clwsf/sf] xgg\n] uf]kgLotf ;DaGwL 
bfjLnfO{ alnof] / sfg"g ;dIf clje]b tyf ;dfgtfsf] ts{x?nfO{ klg ;'b[9 kf/]sf] 
b]lvG5 . 

;jf]{Rr cbfntsf ljljw :j?kx?n] ;dn}lËstf jfkt kmf}hbf/L ;hfo tf]s]sf] kfO{Psf] 
5, h;\af6 uf]kgLotf ;+jGwL ;+j}wflgs tyf cGt/f{li6«o sfg"gsf] k|Tofe"ltx? / df}lns 
dfgjLo clwsf/x?sf] ljZjJofkL pkef]usf] clwsf/ ;d]tsf] pnª\3g ePsf] 5 . o; 
;DaGwL lg0f{ox?sf] ;+lIfKt ;f/f+z lgDgfg';f/ 5g\ M 

OSj]8/ M ;g\ !((& — ;+j}wflgs cbfntn] kmf}Hbf/L ;+lxtfsf] wf/f %!^ -æ;dn}lËstfÆ_ n] 
;Dk"0f{ JolQmx?n] df}lns xssf] ;dfg pkef]u ug{ kfpg] ;+j}wflgs tyf cGt/f{li6«o sfg"g 
cGtu{t ul/Psf k|Tofe"ltsf] pn+ª\3g ePsf] km};nf  u¥of] . 

sf]nlDjof M ;g\ !(($ — ;j}wflgs cbfntn] jo:s jLrsf] ;dn}lËstf sfg"gåf/f ;+/lIft 
5 — ;dlnËLx? sfg"gsf] ;dfg ;+/If0fsf] df}lns lgodåf/f ;+/lIft 5, / ltgLx?nfO{ klg 
ljifd–lnËLx?nfO{ k|Tofe"t ul/Psf ;dfg df}lns xsx? k|bfg ul/Psf 5g\ . ;dlnËLx?nfO{ 
klg ltgLx?sf] cfk\mgf] n}lËs cled'lvs/0fsf] lglDt lje]b ug]{ s;}nfO{ klg s'g} clwsf/ 
5}g -lg0f{o g+= l6 – %#(–($, gf]e]Dj/ #), !(($, x]g'{xf];\ g+= l6 – $@&) / l6 – $@(%% 
klg x]g{'xf];\_ eGg] km};nf u¥of] .
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k]? M ;g\ @))$ — ;}j}wflgs 6«fO{j'gn n] ;}lgs ;]jfdf ;dlnËLx?nfO{ d}y'g ug]{ :jtGqtf 
k|bfg u/]sf] 3f]if0ff ub}{ Pp6f sfg"g—h;n] o:tf] ;DaGwnfO{ u}x–sfg"gL dfg]sf] lyof], nfO{ 
c;+j}wflgs 3f]if0ff u¥of] …lg0f{o, h'g\ (, @))$, d'2f g+= ))@#–@))#–PcfO{÷l6;L_ 

lrg—xªsª M @))^ — k'g/fj]bg cbfntn] @! aif{ d'lgsf k'?ifd]xdf nfu]sf lszf]/x?nfO{ 
cfhGd s}b ug{] sfg"gsf] lj?4 u/]sf] pRr cbfntsf] km};nf ;b/ u¥of] . k'g/fj]bg 
cbfntsf # -tLg_ hgf GofofwLzx?sf] O{hnfzn] cui6 % df tNnf] cbfntn] u/]sf] 
k|f/lDes lg0f{onfO{ ;b/ ul/lbof] . pQm sfg"gsf] klxnf] r'gf}lt —  h;\df Ps hgf @) aif{] 
;dlnËL lszf]/, h;sf] gfd ljlnod\ /f]o n]Ë lyof], n]  pgn] klg cGo ;/x n}lËs ;DaGw 
/fVg lsg gkfpg]< eGg] lhsL/ u–of] -lsgls pgnfO{  sfg"gtM h]n hfg' kg]{ 8/ lyof]_ . 
cui6sf] km};nfdf, pRr cbfntsf GofowLz ldr]n xf6{d]g n] n]Ë sf] kIfdf km};nf u¥of] 
— pgsf] /fHodf k'?ifd]x lj?4sf] sfg"gn] ;dlnËL k'?ifx?sf] uf]kgLotfsf] ;dfgtfsf] 
clwsf/x?sf] pnª\3g u¥of] . ljifdlnËL -heterosexual_ hf]8Lx?n] sfg"gtM !^ aif{ s} 
pd]/df ;Def]u ug{ kfpg] clg k'?ifd]x cGtu{t ;dfltPsf @! aif{ pd]/ gk'u]sf ;dlnËL 
lszf]/x?nfO{ rf+l+x cfhGd s}b ug{ ldNb}gYof]Ù To:sf/0f, ;]K6]Dj/ % sf] cfk\mgf] km};nfdf 
k'g/fj]bg cbfntn] ;/sf/sf] k'g/fj]bg vf/]h u/L lbof] . 

g]kfn M l8;]Dj/ @))& — ;jf{]Rr cbfntn] ;dlnËLx?nfO{ ljBdfg sfg"gn] lje]b gu/]sf] 
JofVof u¥of] . cbfntn]  s] cfb]z u¥of] eg] n}lËs cNk;+Vosx?nfO{ klg cGo gful/s 
;/xsf] ;dfg clwsf/ k|Tofe"t ug{' kb{5 . cfk\mgf] /fodf ;j{]fRr cbfntsf GofofwLz 
åon] eg] M æg]kfn ;/sf/n] oL dflg;x?sf] clwsf/x?sf] ;'/Iff ug{  ljBdfg sfg"gdf 
;+zf]wg u/L yk gofF sfg"gsf] th{df ug{' kb{5 .  dlxnf–;dlnËL, k'?if–;dlnËL, lålnËL, 
kl/jlt{t–lnËL-transsexuals_ tyf peo–lnËLx? -intersex_, k'?if jf dlxnf eGg] lnËsf 
jfjh'b ltgLx? k|fs[lts JolQmx? x'g\ / lghx?nfO{ ltgLx?sf] clwsf/sf] pkef]u ug{] / 
;dfhdf :jtGq hLjg ofkg ug]{ clwsf/ 5 .Æ 

lkmhL M ;g\ @))% — æk|s[lt lj?4sf] ck/fwÆ tyf æuDeL/ clzi6tfÆ u/] jfkt lw/]Gb| 
gbg, aif{ @# / yf]d;\ dssf]:s/, aif{ %% nfO{ clk|n @))% df b'O{ jif{sf] h]n ;hfo 
tf]lsof] . of] hf]8LnfO{ ltgLx?sf] d'2fsf] k|f/lDes ;'g'jfO{df s;}sf] klg k|ltgLlwTj -jlsn_ 
u/fOPg / bf]ifL s/f/ ul/of], t/, ltgLx?n] pQm ;hfo lj?4 k'g/fj]bg u/] . ltgLx?sf] 
k'g/fj]bg–lgj]bg pk/ pRr cbfntsf GofofwLz h]/fN8 ljG6/n] s] 7x/ u¥of] eg] 
ltgLx?sf] cleof]u 7xl/g ;Qm}]g lsgls tL cleof]ux? ;g\ !((& sf] ;+ljwfgn] ;+/If0f 
u/]sf uf]kgLotf tyf ;dfgtf lj?4 aflemPsf] b]lvof] . …lkmhLsf] ;+ljwfgsf] wf/f #* n] 
æjf:tljs jf 7flgPsf–j}olQms ljz]iftfx? Jff kl/l:yltx?, [===] n}lËs cled'lvs/0fÆ 
nufotsf cfwf/df x'g] lje]bsf] lgif]w u/]sf] 5, / pQm ;+ljwfgsf] wf/f #& adf]lhd\ klg 
æj}olQs uf]kgLotfsf] clwsf/Æ k|bfg u/L ;+/lIft u/]sf] 5 . 

o'ufG8f M l8;]Dj/, @))* o'ufG8fsf] pRr cbfnt sDkfnf -gful/s ljefu_ n] o'ufG8fsf 
;+j}wflgs clwsf/x? cGtu{t dlxnf ;dlnËL, k'?if ;dlnËL, lålnËL tyf kl/jlt{t–
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lnËLx?nfO{ ltgLx?sf] n}lËs cled'lvs/0fsf] jfjh'b ;dfg clwsf/x? k|bfg ul/Psf] 
km};nf u/]sf] 5 . 

%=  n}l·s cled'lvs/0f tyf n}l·s klxrfgsf] If]qdf uf]kgLotfsf] clwsf/sf] 
pkef]udf x:tIf]k tyf jGb]h  

n}lËs cled'lvs/0fsf] kl/k]Iodf uf]kgLotfsf] clwsf/nfO{ ;+/If0f ug{] st{Jon] u}x|–
sfg"gLkg tyf x:tIf]ksf] :j]R5frfl/tfsf] k|Zg p7fPsf] 5 . 6'g]g\ lj= ci6«]lnofdf dfgj 
clwsf/ ;ldltn] lgDgfg';f/ :ki6 u/]sf] 5 M

æ:j]R5frfl/tfsf] cjwf/0ffsf] kl/ron] s] k|Tofe"lt ug{' kb{5 eg] sfg"gåf/f 
Joj:yf ul/Psf] k|To]s x:tIf]k dxf;lGwsf] k|fjwfg, nIo tyf p2]Zo cg'?k 
x'g' kb{5, s'g} klg cj:yfdf kl/l:ylthGo sf/0f ljBdfg x'g' kb{5 . [===] pQm 
sf/0f cGtu{t uf]kgLotf x:tIf]k ug{ vf]lhPsf] p2]Zo;+u ;dfg'kflts / To; 
cj:yfsf] vf; kl/l:yltsf] cfjZostf cg'?k ul/Psf] x'g' kb{5 .Æ294 

oxf+ dfgj clwsf/ ;ldltn] s] lgisif{ lgsfn]sf] 5 eg] ;dn}lËs cEof;x?sf] 
ck/flws/0f, :j]R5frf/L tyf c;dfg'kflts b'j} 5 . ck/flws/0f ul/g' uf]kgLotfsf] clwsf/ 
dflysf] :j]R5frf/L x:tIf]k xf] — h;\cGtu{t uf]Ko ?kdf ul/g] ;xdtLo jo:s jLrsf] 
n}lËs lqmofsnfk klg kb{5 .295 ;ldltn] 7x/ u¥of] — æ;dn}lËs lqmofsnfksf] 
ck/flws/0f— PrcfO{le÷P8\;296sf] km}nfj6 /f]Sg] p2]Zo k|fKt ug{] Pp6f -cf}lrTok"0f{_ 
pkfo jf ;dfg'kflts sbd x'g ;Qm}g . ljz]ift M hj ls æ;dn}lËs lqmofsnfksf] 
lg/Gt/ eO/x]sf] ck/flwss/0f / PrcfO{le÷P8\; efO{/;  km}nfj6sf] k|efjsf/L lgoGq0f 
jLr s'g} ;DaGw b]lvPsf] 5}g .Æ297

n}lËs cled'lvs/0f tyf n}lËs klxrfgsf] kl/k]Iodf uf]kgLotfsf] clwsf/ dfly ul/Psf] 
x:tIf]k / jGb]hsf] ;DaGwdf jt{dfg ljrf/÷b[li6sf]0f d'ntM — dfgj clwsf/ ;DaGwL 
o"/f]k]nL cbfntåf/f ljsl;t ul/Psf] xf]Ù h;\n] ljut bzsx?df w]/} d'2fx? s]nfpg' 
k¥of] . ;g\ !(&^ eGbf s]xL cufl8, o"/f]k]nL cbfntn]] x}l08;fO{8 sf] lg0f{odf298 s] 3f]if0f 
u¥of] eg], g}ltstfsf] /Iffsf] lglDt w]/} pkfox? ug{' k¥of] eg]/ cg';Gwfg ub}{ o; ;Gbe{df 
…cfjZostfÚsf] l;4fGt cGtu{t ;fdflhs cfjZostfsf] kl/k"lt{ ug{' kg{] tYosf] d"NofËg 

294 Views of 31 March 1994, Case of Nicholas Toonen v. Australia, Communication No. 488/1992, 
para. 8.3.

295 Ibid., para  8.2. In the same line, see inter alia, Dffgj clwsf/ ;ldltsf] c+lQd\ lgisif{ M lrnL,  
CCPR/C/79/Add.104 of 30 March 1999, para. 20;  hd}sf, CCPR/C/83/KEN of 29 April 2005, 
para. 27; kf]n}08, CCPR/C/79/Add.110 og 29 July 1999, para. 23; / ?dfg]of, CCPR/C/79/Add.111 
of 28 July 1999, para. 16.

296 Ibid., para  8.5.
297 Ibid.
298 Judgment of 7 December of 1976, Case of Handyside v. The United Kingdom, Application No. 

5493/72, paras. 46, 48 and 49.
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ug'{ k¥of] / cbfntn] of] klg pNn]v u¥of] ls o; If]qdf nufO{g] k|To]s jGb]h j}w p2]Zo 
k|flKt k|lt ;dfg'kflts x'g' kb{5 . o;n] 8'Gh]g sf]299 d'2fdf oxL b[li6sf]0f ckgfof], h;\df 
cbfntsf] /fo lyof] — k|:t't d'2fdf lghL hLjgsf] 3lgi6d\ kIf ljBdfg /x]sfn] ;fj{hlgs 
k|of]hgsf] nflu x:tIf]k ul/g' cl3 ljz]iftM uDeL/ sf/0fx? lyP — dfgj clwsf/ ;DaGwL 
o"/f]k]nL dxf;lGwsf] wf/f * sf] Kof/f=@ sf] p2]Zox?sf] lglDt sf/0f j}w x'g' kg{] lyof] . 
cbfntn] pNn]v u¥of]– ;lxi0f'tf tyf v'Nnfx[botfsf] l;4fGtx?n] dxf;lGwsf clwsf/sf] 
kl/efiffsf] cg'df]bg u¥of], / s] ts{ u¥of] eg] æPp6f nf]stflGqs ;dfhdf cfjZos kg{]Æ 
wf/0ff dfq} dxf;lGwsf clwsf/;+u d]n vfg ;Qm5 — h'g vf]lhPsf] p2]Zo;+u ;dfg'kflts 
x'g' h?/L 5 . o;\n] km]l/ klg pNn]v u¥of] ls, oBlk To;sf] k|of]usf] If]q jf bfo/f /fli6«o 
clwsf/Lx?df g} 5f]l8Psf] 5, tyflk x:tIf]k ;fdflhs cfjZostfsf] lglDt ;dfg'kflts 
lyof]—lyPg< ;f]sf] lg?k0f ug{] clwsf/ eg] cbfntdf g} lglxt x'G5 . 

cbfntn] o"/f]k]nL kl/ifbsf clwsf+z ;b:o /fi6«x?df ;dn}lËs k|j[lt k|lt j9\bf] ;lxi0f'tf 
/x]sf] pNn]v u¥of] / ;xdtLo ;dn}lËs cEof;x?nfO{ ck/flws/0f ug{ cgfjZos jf 
;d'lrt g/x]sf] /fo k|:t't u¥of] . ;dfg'kfltstfsf] ;jfndf cbfntn] s] 7x/ u¥of] eg] 
ljBdfg c;+zf]lwt sfg"gsf] cf}lrTo eGbf lgj]bs h:tf ;dn}lËs cled'lvs/0f ePsf 
JolQmx?sf] hLjg dfly ljjflbt Joj:yflksLo sfg"gL k|fjwfgn] kfg{] xfgLsf/s c;/x? lgs} 
j9L x'g] b]lvG5 . cbfntn] s] eGof] eg] cGo n}lËs Jojxf/ eGbf k'?if ;dn}lËstf ;DaGwdf 
s]xL xb;Dd kmf}hbf/L sfg"gsf] dfWodaf6 lgod agfpg' kg{] s'/fdf s;}sf] c:jLs[lt 
gxf]nf — h'g s'/f Pp6f ænf]stflGqs ;dfhsf] lglDt cfjZosÆ l;4 x'g ;Qm5 . o; ljwfdf 
kmf}hbf/L sfg"gn] ug]{ ;aeGbf dxTjk"0f{ sfo{ eg]sf] æ;fj{hlgs Joj:yf Pj+ ;bfrf/ sfod 
ug'{Æ / cfqmfds jf xfgL–gf]S;fgL k'¥ofpg] b'isfo{x?af6 gful/snfO{ ;'/Iff k|bfg ug'{ 
xf] . k'gZrM s]xL xb;Ddsf] lgoGq0fsf]] cfjZostf uf]Ko ?kdf ul/g] ;xdtLo sfo{sf] Jolerf/ 
nflu klg h?/L 5 — vf;u/L hxf+ c?sf] zf]if0f / Joflerf/300 x'g ;Qm5— ;f]sf] ;+/If0f 
ug{sf] nfluÆ cfjZos x'G5 . tyflk, cbfntn] dxTjsf;fy s] eGof] eg] æoBlk ;fj{hlgs 
If]qsf dflg;x? h;\n] ;dn}lËstfnfO{ cg}lts 7fGb5, c?sf] ;dn}lËs sfo{x?af6 ddf{lxt, 
cfqmldt jf cj?4 x'g ;Qm5g\ — ;xdtLo jo:sx? hf] To;df ;+nUg x'G5g, sf lj?4 
cfk\mgf] thljhdf b08–;hfosf] nflu lgj]bg ug{ kfpb}gg\ .Æ301 

qmfO:6fOg u'8ljgsf] d'2f pk/  cbfntn] d'NofÍg ub}{ s] pNn]v u¥of] eg] o;n] o:t} 
d'2fx?df302 ljkl/t tl/sfaf6 km};nf u/]sf] lyof], t/ cbfntn] klg ;emf}tfsf kIf–

299 Judgment of 22 October 1981, Case of Dudgeon v. The United Kingdom, Application No. 
7525/76, para. 48 et seq..

300 Ibid., para  49.
301 Ibid., para  60.
302 See Judgment of 17 October 1986, Case of Rees v.  the United Kingdom, Application No. 

9532/81; Judgment of 27 Septeber 1999, Case of DCossey  v. the United Kingdom Judgment, 
Application No. 10843/84; Judgment of 22 April 1997, Case of X., Y. and Z.  v. the United 
Kingdom, Application No. 75/1995/581/667; Judgment of 30 July 1998, Case of Suffi eld and 
Horsham v. the United Kingdom, Application No. 31–32/1997/815–816/1018–1019; Judgment 
of 25 March 1992, Case of B  v. France, Application No. 13343/87.
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/fHox? -ljkIfL_ leq eO{/x]sf kl/jt{gx?sf] ;fdfGotM ;Daf]wg ug}{ kb{5 . k|fKt ug{‘ kg{] 
dfkb08 jf/] ljsfz eO{ /x]sf] ;xdltsf] ljGb'nfO{ klg ;Daf]wg ug{‘ kg{] cfjZostf 5 / 
/fli6«o sfg"gsf] k|fjwfgn] j}olts klxrfgsf] dxTjk"0f{ kIf;+u303 afem]sf] bl]vG5 — To;af6 
lghL hLjg dflysf] uDeL/ x:tIf]knfO{ klg :jLsf/ ug{ k'u]sf] 5 . cbfntn] o;nfO{ cToGt 
dxTjk"0f{ 7x/fof]— ækl/jlt{t–n}lËstf -transsexualism_ sf] Pp6f lrlsT;sLo ca:yfsf] 
:j?kdf cGt/f{li6«o ?kdfg} dfGotf kfO{;s]sf lyof]— h;\sf] lgbfg -relief_ lglDt pkrf/ 
k|bfg ul/GYof]] . pbfx/0fsf] nflu, Pp6f cg';+wfgfTds tyf tYofÍLo aflif{sL klqsf,
rf}yf] c+s (DSM-IV_n] kl/jlt{t n}lËstfsf] lg?k0fsf] nflu æn}lËs klxrfg ljs[ltÆ ;lxtn] 
k|lt:yfkg u¥of] . x]g{'xf];\ M /f]usf] cGt/f{li6«o jlu{s/0f, bzf}+ ;+:s/0f -ICD - 10_Æ304

d'Nn/ tyf cGox? lj= :jL6h/n}08sf] d'2fn] s] b]vfPsf] 5 eg] g}ltstf arfpg] ;Gbe{df 
cbfntn] Pp6} s'/f]sf] k'g/fj[lQ ul//x]sf] 5 — To; d'2fdf cfk\mgf] lg0f{odf k'Ub} cbfntn] 
7x/ u–of] — nf]stflGqs ;dfhsf] lglDt cfjZos305 ljjflbt ljifox? jf/] h;\n] 
g}ltstf arfpg j}w p2]Zo vf]Hof],  To;\n] ;fdflhs cfjZostfsf] bjfj e]mNg' k–of] / 
;dfg'kfltstfsf] l;4fGtnfO{306 c+ufNg' k'Uof] . 

pbfx/0fsf] nflu 8'h]gsf] d'2fdf o"/f]kdf ;dn}lËstf tkm{sf] k'j{:yflkt ;lxi0f'tfsf] 
dfkb08sf] pNn]v ePaf6 oxfg]/ axz ug{ ;lsG5 ls of] km};nfsf] k|of]u cGo d~rx?df 
x'g ;s]g . o"/f]k nufot ;+;f/sf s]xL efux?df ljBdfg /x]sf] tLa| /fli6«o efjgfsf] 
sf/0f To; kl/l:yltdf Ps cf}lrTok"0f{ Jojxf/sf] dfkb08sf] ?kdf o"/f]ksf] k|of]u lgs} 
ljjfbf:kb /x]sf] b]lvG5 . ljjflbt ljifo pk/ ;DalGwt 7fFp ljz]ifdf ;lxi0f'tfsf] cefj 
b]lvPsfn] k'?ifd]xnfO{ lgif]lwt ug{] sfg"g sfod /fVg] clek|fo b]lvG5, To;af6 yk ljjfb 
p7\g ;Qm5 . oBlk o"/f]ksf] ;Gbe{df of] km};nf w]/} ux|f} ePsfn] of] cgltqmDo /x]sf] 5 
— lsgls o;sf] zlQm oL ts{x?af6 lgM;[t ePsf 5g\ — ælghL hLjgsf] cToGt 3lgi6d\ 
c+zÆ / ;dfg'kfltstf kl/If0fsf] pko'Qm JofVof k|lt uDeL/ Iflt -injury_;+u ;DalGwt 
5g\ .Æ of] klg oxfFg]/ pNn]Vo 5 ls k'?ifd]x ;DaGwL sfg"gnfO{ ck/flws/0faf6 d'Qm ug{] 
uf]kgLotf ;DaGwL ts{–zlQmn] o; p2]Zosf] lglDt o"/f]kdf ;Gtf]ifhgs ;fljt x'g ;Sof]], 
lsgeg] pQ/L cfo/n}08df 8'h]g, cfo/n}08df gf]l/; / ;fO{k|zdf df]l8g;\sf d'2fx?n] s8f 
;fdflhs tyf wfld{s bjfjnfO{ em]Ng' k/] klg lht]/}  5f8\of] . 

%=!  t'ngfTds ;fj{hlgs sfg"g tyf uf]kgLotfsf] clwsf/ dfly x:tIf]k Pj+ jGb]h 

tL w]/} d'n'sx? h;n] jx'dtsf] jndf ;dlnËL lj/f]wL sfg"gx? sfod ug{ rfx]sf lyP — kl5af6 
pN6\ofOPsf] af]j;{ lj= xf8{ljssf]] d'2fdf cd]l/sL ;jf]{Rr cbfntsf ax'dt GofofwLzx?n] 

303 See Dudgeon v. The United Kingdom, doc. Cit., para. 41.
304 Judgment on 11 July 2002, Case of Christine Goodwin v. the United Kingdom; Application No. 

28957/95, para. 81.
305 Judgment of 24 May 1988, Case of Müller and Others v.  Switzerland, Application No. 10737/84, 

paras. 31-37 and 40-44. `
306 Ibid., paras. 32, 40 and 43.
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JoQm u/]sf /fodf k|o'Qm efiffsf] pkof]u u/]sf] b]lvG5 . ltgLx?n] hlh{ofsf] k'?ifd]x sfg"gnfO{ 
;+j}wflgs r'gf}lt ug{] lgj]bssf] dfu–bfjL c:jLsf/ ub}{ jx'dt tkm{sf GofofwLz a|fPgn] 
oxf+;Dd  eg] ls ;+3Lo k|0ffnLn] k'?ifd]xdf nfUg] ;dlnËLx?nfO{ o:tf] df}lns xs k|bfg u/]s}
5}g . pgn] k'?ifd]x ;DaGwL sfg"gsf] P]ltxfl;s pTklt jf/] klg pNn]v u/] / 7x/ u/]] 
ls o; dflysf] k|ltaGwdf æ/fi6«sf] O{ltxf; / k/Dk/fn] ulx/f];+u h/f] uf8]sf]Æ 5 . pgn] 
k'?ifd]x ;DaGwL sfg"gsf] ljkIfdf g}ltstfsf] wf/0ffsf] cfwf/df cfk\mgf] cf}lrTo l;4 
ug{ vf]h]Ù / hlh{ofsf lgjf{rsx?sf] jx'dtsf] ljrf/ ;dn}lËstf cg}lts 5— To;}n] of] 
c:jLsfo{ 5 eGg] cg'dfg u/] . oBlk, cbfntn] k"j{ ghL/ –sfg"gnfO{ c:jLsf/ t u/]g, 
hxfF ;+ljwfgsf] o:tf] lsl;daf6 JofVof ul/Psf] lyof] ls ljjfx tyf kl/jf/ jf/] lghL 
;DaGw x'G5, oBlk of] ;+/If0f ;xdtLo jo:sx? jLrsf] ;dn}lËs ;DaGw;Dd k'¥ofpg 
c:jLsf/ ul/of] .

Gofod"lt{ JNofsd'gn] d'2fdf PSn} /xg kfpg] ;+j}wflgs clwsf/- right to be let alone_ 
ePsf] bfjL ub{} pQm km};nfdf cfk\mgf] s8f c;xdlt /x]sf] hgfpb}  leGg /fo k|s6 u/]M 

æPp6f czf]egLo x7L cGwf]kgn] dfq} n}lËs 3lgi6tf dfgjLo cl:tTjsf] 
d'Vo ;+j]bgzLn ;DaGw xf] eGg] tYonfO{ wldnf] kfb{5 . [===] JolQmx?n] 
cfk"mx?nfO{ c?x?;+usf] cfkmgf] 3lgi6 n}lËs ;DaGw cy{k"0f{ tj/n] kl/eflift 
ug{ rfxG5g\ eGg] tYon] xfd|f] h:tf] ljljwtf ePsf] /fi6«df ;'emfj lbPsf5g\ 
ls To:tf ;DaGwx?nfO{ lgoldt ug{] cGo w]/} …/fd|fÚ pkfox? x'g ;Qm5g\ / 
o:tf] ;DaGwsf] dxTj oL lgtfGt} j}olQs k|sf/sf] ;DaGwsf] :j?k / k|j[lt 
wfGg kfpg] JolQmsf] :jtGqtfaf6 lgM;[t x'G5g\ .Æ 307

Gofod"lt{ JNofsd'g n]  pQm jx'dtsf]  /fok|lt sfg"gsf] k|flrgtfsf] dfu{ cjnDjg 
u/]sf]df s8f cfnf]rgf u/]Ù / pT3f]if u/] ls ;dosf] ultdotfn] To:tf] sfg"g 
b'jf]{w eO{;s]sf]] 5 — vf;u/L ltgLx? :yflkt ePsf cfwf/x? elTs;s]sf 5g\ . pgsf] 
uf]kgLotf ;DaGwL JofVof s]jn km/flsnf] dfq lyPg, a? JolQmsf] JolQmTj cleJoQm ug{ 
kfpg] tyf /fHoåf/f ljgf /f]s6f]s 3lgi6 ;DaGwx? :yflkt ug{ kfpg] clwsf/sf] ;+/If0f 
ug]{ lbzfdf kof{Kt  lyP . 

af]j;{ lj= xf8{ljssf] d'2fdf jx'dt / km/s dt jLrsf] vfO -gulf_ n] æ/fi6«Æ jf 
/fHo–bfloTj jf/] GofofwLzx? jLrsf] leGg cjwf/0ffx/nfO{ phfu/ u¥of] . ax'dtsf] 
ljrf/n] jx'dtsf] efjgf eGb} …/fi6«…nfO{ Psnsf]0fLo efiffdf JoQm u¥of] eg] km/s dtjfnfn] 
/fi6«nfO{ Pp6f jx'njfbL ;+:yfsf] ?kdf — hxf+ oBlk jx'dt ljkIfdf eP klg JolQmsf] 
plQs} ;Ddfg x'G5 . uf]kgLotfnfO{ /fHo / JolQm jLrsf] dWojlt{ -buffer_ dflgG5 . 
k|fWofks /f]N8g ln8/ s] ts{ /fVg' x'G5 eg] dxf;lGw / ;+ljwfgsf] ldng ljGb' 

307 US Supreme Court, Judgment of 30 June 1986 [Bowers v. Hardwick, 478 US 186 (1986)]. Justice 
Brennan, Justice Marshall and Justice Stevens Joint the dissenting of Justice Blackmun.
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eg]sf] b'j} b:tfj]hx?308sf] ;DalGwt dfkb08x?sf] kl/If0f ug'{ xf] . hxf+ lg0f{ox? k"0f{tM 
o; tYosf] cfwf/df ul/G5g\ ls ltgLx?n] ax'dt ;d'bfosf] k|ltgLlwTj ub{5g\, h'g s'/f 
af]j;{ lj= xf8{ljs sf] d'2fdf jx'dtåf/f lg0f{o ePsf] lyof] — o;df pgsf] ts{ lyof] — 
olb cfk\mgf] k"k{Ifsf] lglDt ;d'bfonfO{ 5'§} GofofwLz rflxg] xf] eg] cfk\mgf] e"ldsf 
kl/Tofu u/]sf] 7xl/G5 . 

n/]G; lj= 6]S;f;sf] d'2fdf h;\sf] sf/0fn] af]j;{ lj= xf8{ljssf] d'2f jb/ u¥of], df 
cd]l/sL ;jf]{Rr cbfntn] s] eGof] eg], oBlk ;dn}lËstfnfO{ cg}lts 7fgL 3[0ff 
ug]{ ljutsf zlStzfnL :j/x? ljBdfg x'bfx'b} cbfntsf] e"ldsf ;a}sf] lglDt :jtGqtf 
kfl/eflift ug'{ lyof]— g ls s'g} g}lts ;+lxtf nfu' ug'{ kg]{ cfb]z .309 o;df jx'dtjfnfn] 
s] ts{ lbof] eg] ljut cfwf ztflAbsf sfg"g tyf k/Dk/fx?n] b]vfPsf] 5 — æPp6f 
;r]tgfsf] ljsfz eO/x]sf] 5, h;\cGtu{t :jtGqtfn] n}lËstf ;DaGwdf jo:s 
JolQmx?nfO{ s;/L cfk\mgf] lghL hLjg AotLt ug'{ kb{5 eGg] ;f/e"t ;+/If0f k|bfg 
ub{5 .310 lg0f{fos?kn], cbfntn] s] pNn]v u¥of] eg], oBlk af]j;{ lj= xf8{ljs d'2fsf] lg0f{odf 
cfd ;Eotfsf ;femf d"Nox? :yflkt ePsf] lyof] — ;f] xb;Ddsf] d'2fsf] lhls/nfO{ dfgj 
clwsf/ ;DaGwL o"/f]k]nL k|0ffnLn] c:jLsf/ u¥of], / cGo /fi6«x?n] klg cfk\mgf] 3lgi6;+u 
;xdtLo n}lËs Jojxf/ ug]{ ;dlnËLx?sf] ;'/lIft clwsf/;+u gaflemg] u/L sbdx? 
Rffn]sf 5g\ . k'gZrM cbfntn] s] 7x/ u¥of] eg] of] j}olQs ljsNknfO{ lgodg ug]{ s'g} lgtfGt 
h?/t jf j}w ;/sf/L ;/f]sf/ b]lvb}g . jx'dtjfnfn] af]j;{ lj= xf8{ljssf] d'2fdf km/s 
dtnfO{ :jLsf¥of], h;\sf] ts{ lyof] M  -!_ /fHosf] zf;sLo jx';+Vosn] k/Dk/fut ?kdf s'g} 
vf; k|sf/sf] sfo{nfO{ cg}lts elgb} cfPsf] s'/f;+u To; sfo{nfO{ lgif]lwt ug]{ sfg"g ;b/ 
/fVg] kof{Kt sf/0f 5}g . / -@_ cfk\mgf] 3lgi6;+u zf/Ll/s ;DaGw /fVg] JolQmsf lg0f{ox? 
— oBlk aRrf hGdfpg] O{R5f gePsf] lsg gxf];\, oyf]lrt ljlwaf6 ;+/lIft …:jtGqtfÚ sf 
:j?kx? x'g\ . lsgls k|:t't d'2fdf ;xdtLo jo:sx? ;+nUg 5g\ / hxf+ s'g} lsl;dsf] 
Iflt xfgL–gf]S;fgL jf hf]/–h'n'd 5}g, / JolQmsf] uf]kgLotfsf] lgodg ug]{ ;/sf/sf] s'g} 
j}w ;/f]sf/ klg gePsfn] cbfntn] To:tf] lg0f{o u¥of] .

æuf]kgLotfsf] clwsf/Æsf] sfg"gL If]qn] æ;+/If0fÆ tk{msf ;/sf/L ;/f]sf/nfO{ :jLsf/  
ub{5 . oL l;dfx? eg]sf] ofjt ;fj{hlgs ;/f]sf/x? ;DaGwL cledtx? x'g, hxf+ 
;Gt'lnt kl/If0f jf ;fj{hlgs ;/f]sf/ ;DaGwL gLltx? /fd|/L pNn]v ul/Psf x'G5g\ . 
s;} s;}sf] ts{ 5 — dfgj clwsf/ ;DaGwL o"/f]k]nL cbfntsf] ljlwzf:q cGtu{t 
n}lËstf ;DaGwL kl/l;dfsf tLgj6f l;4fGtx? ljrf/0fLo 5g\M311 -s_ xfgL–gf]S;fgL 

308 Sheldon Leader, "The Right to Privacy, the Enforcement of Morals, and the Judicial Function: 
An Argument", in Current Legal Problems, editors: Roger Rideout & Bob Hepple, Sweet & 
Maxwell/Stevens/Stevens, 1990.

309 US Supreme Court, Judgment of 26 June 2003 [Lawrence et al v. Taxas, (02-102) 539 U.S. 558 
(2003)].

310 Ibid.
311 Mary Robinson amicus brief in Lawrence et al  v. Taxas (http://hrw.org/press/2003/07/amicusbrief, 

pdf) at p. 16.
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l;4fGt, 312 -v_ ;xdtLo jois jLrsf n}lËs sfo{ dfly jGb]h,313 / -u_ Aoj;flos n}lËs 
sfo{af6 ;+/If0f — en} ;f] sfo{ 3/}df ePsf] lsg gxf];\ . dlxnf tyf k'?if ;dlnËLx?sf] 
;dfgtf ;DaGwL /fli6«o dxf;+3 lj= Gofo d+qfnosf] d'2fdf blIf0f clk|msfdf Pp6f ;/sf/L 
;/f]sf/ pNn]v ul/Psf] lyof], h'g lgDgfg';f/ cleAoQm ul/Psf] 5 M 

æ;/sf/sf] of] ;/f]sf/ cg'e"t ul/Psf] xfgL–gf]S;fgL;+u ;DalGwt 5 . lghL 
Aojxf/df JolQmx? jLr ;fj{hlgs jf j}olQs ?kdf x'g] cGt/–kf}l:ts 
-inter-generational_, cfGtl/s, kfl/jfl/s / u}x|–h}ljs n}lËs sfo{sf 
nflu JolQmx? bl08t x'g ;Sb5g\ . lx+;f, wf]sfw8L, n}lËs bz{sjfb 
- voyeurism —csf{n] d}y'g u/]sf] lrxfpg] k|j[lt_, c;xdlt jf zfl:thlgt 
n}lËs sfo{ slxn]sfxL b08gLo jf sf/jfxLof]Uo dflgG5 — rfx] jf/bft 
hxf+;'s} 36]sf] lsg gxf];\ .Æ314 

;f/f+z 

• n}lËs cled'lvs/0f tyf n}lËs klxrfg eg]sf] dfgj JolQmTj tyf lghL hLjgsf] 
clwsf/sf] lglDt Pp6f cfjZosLo uf]Ko cleJolQm xf] . uf]Ko ?kdf ;DkGg 
x'g] jo:s ;xdtLo n}lËs ls|ofsnfk …lghTjÚ-privacy_sf] cjwf/0ff cGtu{t 
ljjfb/lxt dflgG5 / n}lËs klxrfg, n}lËs cled"lvs/0f tyf o:tf lqmofsnfksf 
;/f]sf/x? lghL hLjgsf] Pp6f cfTdLo kIf xf] .

• lghL hLjgsf] clwsf/ eg]sf] cfk\mgf] cfjf;, z/L/ tyf kl/jf/sf] cv08tf, 
cfk\mgf] JolQmTj lgwf{/0f jf ljsfz, j}olQs klxrfg tyf cGt/–j}olQs ;DaGwx? 
;d]tsf] Pp6f j[xt 5ftf?k xf] . olb JolQmsf] uf]kgLotf pk/ u}x|–sfg"gL jf sfg"gL 
h'g;'s} tj/af6 :j]R5frf/L 9Ën] cltqmd0f x'g uof] eg] of] clwsf/ xgg\ ePsf] 
dflgG5 . 

• dflg;x?sf] lghL hLjgsf] clwsf/sf] k|Tofe"lt ug'{ /fHox?sf] cGt/f{li6«o bfloTj 
xf] . o; clwsf/ cGtu{t lghL hLjgdf cx:tIf]ksf] st{Aosf] ;fy} lghL hLjgdf 

312 nf:s], hfu8{ tyf a|fpg lj= ;+o'Qm clw/fHo -pNn]lvt xs_ sf] d'2fdf k]ma|'c/L !(, !((& df ePsf] 
k}m;nfdf cbfntn] s] hf]8 u¥of] eg] ;xdtLo — t/ Aofkfl/s p2]Zon] 3/}df ul/g] n}lËs ls|ofsnfknfO{ 
hf]ufpg 8'h]g sf] d'2fsf] b'xfO{ lbg ldNg] 5}g eGg] xfgL–l;4fGtsf] AofVof ;d]t u/] . cbfntn] s] 
lg0f{o u¥of] eg] æaGb 9f]sf leq ul/g] k|To]s n}lËs ls|ofsnfk cfjZos ?kn] wf/f * sf] If]q÷bfo/f 
leq kb}{g .Æ bkmf #^ .  

313 8'h]g sf] d'2fdf cbfnt cfk}mn] s] :jLsf¥of] eg],  æk'?if ;dn}lËstfsf] Aojxf/ ;DaGwdf oBlk 
uf]Ko ?kdf ;xdltsf ;fy ul/g] sfo{ eP klg To;af6 c? dfly x'g] zf]if0f / Jolerf/ x'g] ;+efjgf 
/x]sfn] ;f] lj?4 kof{Kt ;'/Iff k|bfg ug]{ ;Gbe{df kmf}hbf/L sfg"gdf s]xL xb;Dd lgodsf] cf}lrTo /xG5 . 
vf; u/L tL JolQmx? hf] hf]lvdk"0f{ x'G5g\ lsgls ltgLx? slnnf, zf/Ll/s / dfgl;s b'a} b[li6af6 
sdhf]/, cg'ejxLg jf ljz]if ef}lts, cflwsfl/s l:yltdf jf cfly{s ?kaf6 k/flwg x'g ;Qm5g\ .Æ 

314 Constitutional Court of South Africa, Judgment of 9 October 1998, National Coalition of Gay & 
Lesbian Equality and Another v. Minister of Justice and others, Case CCT11/98.
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t];|f] kIfsf] cfs|d0faf6 /f]Sg] bfloTj klg lglxt /xG5 . pQm bfloTj cGtu{t 
;sf/fTds Pj+ gsf/fTds st{Aox? cGtlg{lxt x'G5g\ .  

• uf]kgLotfsf] clwsf/ eg]sf] c:j]R5frf/L-non-absolute_ x'G5 / of] clwsf/ 
;+s6sfnLg l:yltdf jGb]h jf lgnDjg klg x'g ;Sb5 . jGb]h jf lgnDjg eg]sf] 
;f] clwsf/sf] cGTo ug'{ eg]sf] r+flx xf]Og . 

• ;fdfGo l:yltdf klg uf]kgLotfsf] clwsf/ sfg"g cg';f/ jGb]h jf x:tIf]k cGtu{t 
/xg ;Sb5 — t/, Tof] k|fjwfg :j]R5frf/L eg] x'g] 5}g . jGb]h jf x:tIf]ksf] 
cg'dlt lgDg cj:yfdf x'g ;Sb5Ù olb tL k|fjwfgx? M

• ;dfhsf] lxtdf cTofjZos / nf]stflGqs ;dfhsf] lglDt cfjZos 
5g\ eg] 

• j}B nIo tyf p2]Zo /x]sf]5 eg] 

• s'g} cj:yfsf] vf; kl/l:yltdf ts{;+ut 5 eg] 

• o:tf] x:tIf]k jf jGb]h nufpg' kg]{ pko'Qm kl/l:ylt jf/] lj:t[t 
ljj/0f pNn]v u/L sfg"gåf/f g} cg'dlt k|bfg ul/Psf] 5 eg] 

• cGt/f{li6«o dfgj clwsf/ ;+jGwL sfg"g cg'?k /x]5 eg] 

• uf]kgLotfsf] clwsf/ ;DaGwdf :jLsfo{ xb eg]sf] oyf]lrt ;fj{hlgs lxtsf 
ljifox?, ;Gt'ng kl/If0f tyf ;fj{hlgs gLlt ;DjGwL ;/f]sf/x? x'g\ . logLx? 
dWo] JolQmsf] xfgL–gf]S;fgL x'gaf6 hf]ufpg] n}lËs sfo{ Aofkfl/s k|of]hgsf] lglDt 
/x]5 eg] ;xdtLo eP klg jo:sx? jLrsf] o:tf] sfo{ dfly jGb]h nufO{ ;+/If0f 
ug'{ kb{5 — en} o:tf] sfo{ s;}sf] 3/–cfjf;df ePsf] lsg gxf];\ . ;lxi0f'tf tyf 
v'nfx|botfsf l;4fGtx? JolQmsf] uf]kgLotf ;DaGwL k|lt:kwL{ ljrf/x?sf] ;Gt'ng 
ldnfpg] ;Gbe{df dxTjk"0f{ ljrf/x? x'g ;Sb5g\ . 
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æn}lËs cled'lvs/0fsf] cfwf/df cleof]hg ul/Psf 
JolQmx?sf] y'g5]sn] [===]— ltgLx?sf cg';f/ …;fdflhs 
lj>[ªvntfÆ cGtu{t :jtGqtfsf] :j]R5frf/L ljd'lvs/0f 
ub{5 — h'g\ dfgj clwsf/ ;DaGwL ljZjJofkL 3f]if0ffkqsf] 
wf/f @ sf] Kof/f=! / gful/s tyf /fhg}lts clwsf/ ;+DaGwL 
cg'jGwsf] wf/f @ sf] Kof/f=! tyf @^ cg';f/sf k|fjwfgx?;+u 
aflemPsf] dflgG5 .Æ

— :j]R5frf/L y'g5]s ;DaGwL ;+o'Qm /fi6«;+3Lo sfo{bn315

3= :jtGqtfsf] :j]R5frf/L ljd'lvs/0f

!= sfg"gL k|s[lt tyf If]q

cGt/f{li6««o sfg"gn] :jtGqtfsf] clwsf/ tyf :j]R5frf/L 9Ëaf6 :jtGqtfsf] ljd'lvs/0f
-depreviation_ gul/g] clwsf/sf] ;'/Iff k|bfg ub{5 .316 :jtGqtfsf] ljd'lvs/0fsf] 
cjwf/0ff cGtu{t kqmfpm317 Pj+ y'g5]s318 nufotsf ljleGg :j?kx? x'G5g\ . o; cGtu{t 
s'g} klg k|sf/sf :jtGqtf ljd'lvs/0fx? kb{5g\ M h:t} ;'gjfO{ k"j{sf] y'g5]s÷y'gf, 
k|zf;lgs y'g5]s, gLltut y'gf -policy custody_, gh/aGb tyf cfk\mg} cfjf; leq}sf] y'gf 
-house arrest_ O{Toflb . æ:jtGqtfsf] clwsf/Æ dfgj clwsf/sf] ljZjAofkL 3f]if0ffkq sf] 
wf/f # åf/f ;+/lIft æJolQmsf] ;'/Iffsf] clwsf/Æ;+u 3lgi6 ?kn] ufl;Psf] x'G5 . k'gZrM 
dfgj clwsf/ ;ldltn] atfPsf] 5 ls, æcg'jGw -ICCPR) sf] wf/f (-!_n] :jtGqtfsf] 

315 :j]R5frf/L y'g5]s ;+jGwL sfo{bnsf] cledt,  No. 7/2002 (Egypt), of 21 of June 2002, para. 28, 
UN Doc.E/CN.4/2003/8/Add.1.

316 dfgj clwsf/sf] ljZjAofkL 3f]if0ffkq -wf/f # / (_, gful/s tyf /fhg}lts clwsf/sf] cGt/f{li6«o 

cg'jGw -wf/f (_, ;Dk"0f{ cfk|jf;L sfdbf/ tyf ltgLx?sf] kl/jf/sf] ;b:ox?sf clwsf/sf] ;+/If0f 

;DaGwL cGt/f{li6«o dxf;lGw -wf/f !^_, jfnjflnsfsf] clwsf/ ;DaGwL dxf;lGw -wf/f #&_, jnk"j{s 

j]kQf kfl/Psf ;Dk"0f{ JolQmx?sf] ;'/Iff ;DaGwL cGt/f{li6«o dxf;lGw -wf/f !&_, cfk"m a;]sf] b]zsf] 

gful/s gePsf JolQmx?sf] dfgj clwsf/ ;DaGwL 3f]if0ffkq -wf/f %=!_, dfgj tyf hgclwsf/ 

;DaGwL clk|msL j8fkq -wf/f ^_, clk|msfdf :jR5 ;'g'jfO{ tyf sfg"gL ;xfotfsf] clwsf/ ;DaGwL 

l;4fGt tyf lgb]{lzsf -l;4fGt …8Ú_, dfgj clwsf/ tyf st{Ao ;DaGwL cd]l/sL 3f]if0ff -wf/f ! / 

XXV_, dfgj clwsf/ ;DaGwL cd]l/sL dxf;lGw -wf/f &_, dfgj clwsf/ ;DaGwL c/j j8fkq -wf/f 

!$_, / dfgj clwsf/ ;DaGwL o"/f]k]nL dxf;lGw -wf/f %_ .
317 s'g} k|sf/sf] y'g5]s jf sf/fuf/df /x]sf ;Dk"0f{ JolQmx?sf] ;+/If0fsf nflu ag]sf /fi6« ;+3Lo 

l;4fGtx?sf] ;+u|x n] …ks|fpmÚ -arrest_ sf] lgDg kl/efiff u/]sf] 5 M æs'g} ck/fwsf] cleof]u nfu]sf 

JolQmnfO{ ;/sf/L clwsf/Låf/f kls|g] sfo{Æ.
318 y'gf -detention_sf] cy{ x'G5 JolQmx?sf] To:tf] cj:yf hxf+ ck/fw u/]sf] kl/0ffd jfx]s j}olQs 

:jtGqtf ljd'lvs/0f ul/Psf] x'G5 . -s'g} k|sf/sf] y'g5]s jf sf/fuf/df /x]sf ;Dk"0f{ JolQmx?sf] 

;+/If0fsf nflu ag]sf /fi6« ;+3Lo l;4fGtx?sf] ;+ufnf] M æzt{sf] k|of]uÆ_
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cf}krfl/s aGb]h -formal deprivation of liberty_ sf] ;Gbe{ aflx/ klg ;+/If0f ul//fv]sf] 
x'G5 . wf/f (sf] AofVofn] /fHo–kIfnfO{ cfk\mgf] clwsf/ If]q leq kqmfpm ug'{ gkg]{319 JolQmx?sf] 
j}olQms ;'/Iffdf cfpg] wfs–3DsLx?nfO{ cg'aGwn] u/]sf k|Tofe"ltx?nfO{ k"0f{tM ck|efjsf/L 
agfpg] u/L a]jf:tf ug{ gkfOg] Joj:yf u/]sf] 5 .Æ320 :jtGqtfsf] clwsf/ ;'lglZrt u/L 
:j]R5frf/L y'g5]saf6 d'Qm ug]{ l;nl;nfdf Aoj:yflksLo jf cGo sbdx? sfof{Gjog ug'{ 
/fHosf] bfloTj x'g]5 . :jtGqtfsf] clwsf/sf] ;'/Iff ug]{ lbzfdf cGt/f{li6«o sfg"gn] lgs} 
k|Tofe"ltx? k|bfg u/]sf] 5 — h;\n] dflg;x?nfO{ u}x|–sfg"gL jf :j]R5frf/L y'g5]s jf 
cfjf; leq}sf] y'gfaf6 d'Qm u/fpg] ub{5 . 

sfof{Gjogdf cfPsf cGt/f{li6«o dfgj clwsf/ ;DaGwL b:tfj]hx?sf321 cg';f/, ;+s6sfnLg 
l:yltdf :jtGqtfsf] clwsf/ dfly aGb]h nfUg ;Sb5 . tyflk, o:tf k|sf/sf aGb]hx? 
cGt/f{li6«o k/Dk/fut sfg"g— To;\df vf;u/L cGt/f{li6«o sfg"gsf csf6\o dfGotfx? 
-peremptory norms_ adf]lhd dfgj clwsf/ ;lGwx?df aGb]h nufpg gx'g] k|fjwfgx?sf] 
;"lrdf :ki6 pNn]v ul/Psf 5g\, / y'g'jf jf aGbLx?sf tL clwsf/x? 5'6fpg} g;lsg] 
u/L ;'/lIft ul/Psf 5g\ .322 o; ;DaGwdf, dfgj clwsf/ ;ldltn] s] pNn]v u/]sf]5 eg] 
;+s6sfnLg cj:yf jf o'4sf] cj:yfdf klg y'g5]sdf k/]sf] c:jLsf/ ug{ kfOg] 5}g, jf 
:j]R5frf/L9Ën] ltgLx?sf] :jtGqtf ljd'lvs/0f ug{ kfOg] 5}g, cyjf dfgjLotfsf ;fy 
Aojxf/ ul/g' kg]{ ltgLx?sf] clwsf/ tyf dfgjLo JolQmdf cGtlg{lxt ul/dfsf] ;Ddfg 
ug{af6 O{Gsf/ ug{ kfOg] 5}g .323

@= ‘:jtGqtfsf] :j]R5frf/L ljd'lvs/0f’ sf] kl/efiff

dfgj clwsf/sf] ljZjAofkL 3f]if0ffkqsf] wf/f ( df æs;}nfO{ klg :j]R5frf/L y'g5]s 

jf kqmfpm jf b]z–lgsfnf ul/g] 5}g,Æ eGg] pNn]v ul/Psf]] 5 — oBlk, pQm 3f]if0ffkqn] 

…:j]R5frf/LÚ -arbitrary_ zJbsf] kl/efiff u/]sf] 5}g . oxf+ of] pNn]Vo 5 ls cfjf; leq}sf] 

y'gf / y'gfsf] ljlwzf:qLo cy{ vlK6Psf]-overlapping_ 5 — oBlk leGg 5 . ljlwzf:qLo 

cy{df kqmfpm -w/ks8_ JolQmsf] y'g5]ssf] k|of]hgsf] nflu clu|d?kdf lbOg] sf/0f;+u 

319 x]g{'[xf];=M Dffgj clwsf/ ;ldlt M Views of 25 October 2000, Case Rodger Chongwe v. Zambia, 
Communication No. 821/1998, CCPR/C/70/D/821/1998; Views of 20 March 2000, Case Carlos 
Dias v. Angola, Communication No. 711/1996, CCPR/C/68/D/711/1996; and Views of 12 July 
1990, Case Willian Eduardo Delgado Pάez v. Colombia, Communication No. 195/1985, CCPR/
C/39/D/195/1985; See also the European Court of Human Rights, Judgment of 12 March 2003 
and 5 May 2005(Grand Chamber), Case of Öcalan v. Turkey, Application No. 46221/99. Article 
3 of the Universal Declaration of Human Rights refers to the right to life, the right to liberty and 
right to security of the person.

320 Views of 12 July 1990, Case Willian Eduardo Delgado Pάez v. Colombia, doc. Cit., para. 8.3.
321 cg'jGw -ICCPR_ -wf/f $_, dfgj clwsf/ ;DaGwL cd]l/sL dxf;lGw -wf/f @&_, tyf dfgj clwsf/ 

;DaGwL o"/f]k]nL dxf;lGw -wf/f !%_,   
322 Dffgj clwsf/ ;ldlt M ;fdfGo l6Kk0fL g+=@(, ;+s6sfnLg l:ylt,  wf/f $ Kof/f !! 
323 . P],  Kof/f !! / !# 
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;DalGwt 5, y'g5]s÷y'gf -detention_sf] cy{ klg s'g} lglZrt ;dosf nflu s'g} JolQmnfO{ 
y'gfdf /fVg] ;DaGwdf s'g} cltl/Qm k|Zg;+u hf]l8Psf] x'G5 . ;+o'Qm /fi6« ;+3Lo dfgj 
clwsf/ ;ldltn] s] pNn]v u/]sf] 5 eg], ækqmfpmsf] nflu, cg'jGw sf] wf/f ( sf] Kof/f=! 
cg'?k ;Dk"0f{ kl/l:yltdf sfg"g ;Ddt dfq eP/ x'b}g, ts{;+ut tyf  cfjZos klg x'g' 
kb{5 .Æ324 o;df of] klg pNn]v 5, æ;'g'jfO{–k"j{sf] y'g5]s Pp6f ckjfb xf] / ;s];Dd of] 
5f]6f] x'g' kb{5 .Æ325 

dfgj clwsf/ ;ldltn] Goflos k|s[ltsf] c:yfoL Aoj:yf jf ;'g'jfO{–k"j{sf] y'g5]ssf] 

;DaGwdf  o;/L k|i6\ofPsf] 5 ls M 

æcg'jGw -ICCPR sf] wf/f (, Kof/f=! sf] d:of}bf–O{ltxf;n] of] ;'lglZrt ub{5 
ls …:j]R5frf/LtfÚ eg]sf] sfg"g ljkl/t dfq xf]OgÙ o; cGtu{t cg'ko'Qmtf, 
cGofo tyf k"jf{g'dfgsf] cefj h:tf tTjx? ;dfj]z u/L a[xt cy{df AofVof 
ul/g' kb{5 . o;sf] cy{ x'G5 — sfg"g cg'?ksf] kqmfpm u/L lx/f;tdf /fVg] 
s'/f ;Dk"0f{ kl/l:yltdf sfg"gL—t/ oyf]lrt rf+lx x'g} kb{5 . [===] pbfx/0fsf] 
nflu, ;f] y'g5]s cGtu{t km/f/af6 /f]Sg] k|of]hgsf] nflu jf ;k|df0f x:tIf]k, 
jf ck/fwsf] k'g/fj[lt ePsf] x'g' kb{5 .Æ326 

:j]R5frf/Ltfsf] ;fdfGo cfwf/sf w]/} s'/fx? dfgj clwsf/ ;ldltsf] ljlwzf:qaf6 

lgM;[t ul/Psf 5g\, oBlk :jtGqtf ljd'lvs/0fsf k|To]s s'/fsf] nflu cltl/Qm jf 

ljz]if cfwf/-criteria_sf] cfjZos kb{5 . o;\cGtu{t j}wtf, sfg'gL cf}lrTotf, cfjZostf, 

;dfg'kfltstf tyf JolQmsf] ;'/Iff Pj+ ;f]sf] pkrf/ ;DaGwL clwsf/, cGo dfgj 

clwsf/sf] ;+/If0f nufotsf s'/fx? kb{5g\ .

324 Views of November 1999, Case Aage Spakmo  v. Norway,  Communication No. 631/1995, para. 
6.3, in UN Doc. CCPR/C/67/D/631/1995, 11 November 1999.

325 Dffgj clwsf/ ;ldlt M ;fdfGo l6Kk0fL g+=*, JolQmsf] :jtGqtf tyf ;'/Iffsf] clwsf/, wf/f (, Kof/f 

#Ù / of] klg x]g'[{xf];\ M dfgj clwsf/ ;ldltsf] clGtd\ lgisif{ M ch]{lG6gf, UN Doc. CCPR/C/70/ARG, 
3 November 2000, para.10.

326 Views of 23 July 1990, Case Hugo van Alphen v. The Netherlands, Communication No. 305/1988, 
para. 5.8, CCPR/C/39/D/305/1988 0f 15 August 1990. See also, Views of 5 November 1999, Case 
Aage v. Norway, Communication No. 631/1995, para. 6.3,(CCPR/C/67/D/631/1995); Views of 
21 July 1994, Case Albert Womah Mukong v. Cameroon, Communication No. 485/1991, para. 
9(8), (CCPR/C/51/D/458/1991); Views of 3 April 1997, Case A(name deleted) v. Australia, 
Communication No. 560/1993, para. 9.3, (CCPR/C/59/D/560/1993).
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dfgj clwsf/ ;DaGwL o"/f]k]nL cbfnt,327 dfgj clwsf/ ;DaGwL cGt/–cd]l/sL 
cfof]u,328 dfgj tyf hgclwsf/ ;DaGwL clk|msL cfof]u,329 ;a}n] of] cf}lrTok"0f{ ljj]szLntf 
-rational_sf] cjnDag u/]sf 5g\ M :j]R5frfl/tfaf6 d'Qm ug]{ k|of]hgsf] nflu k|To]s 
y'g5]s÷y'gf sfg"gåf/f tf]lsPsf] / /fli6«o sfg"g, If]qLo tyf cGt/f{li6«o sfg"gcg'?k 
;lDdng ul/Psf] x'g' kb{5 . 

;g\ !(^@ cufl8, /fi6« ;+3Lo ;ldltn] æ:j]R5frf/L kqmfpm, y'g5]s tyf b]z–lgsfnf u/L 
d'Qm x'g] k|To]s JolQmsf] clwsf/ ;DaGwL cWoogÆ330 ;+rfng u¥of] / s]  lgisif{df k'Uof] 
eg], æ-s_ sfg"gn] tf]s]sf] ljlw–k|lqmofsf] cfwf/df jf ;f] cg'?k eGbf aflx/Ù cyjf -v_ tL 
sfg"gsf] k|fjwfg h;\sf] p2]Zo JolQmsf] :jtGqtf tyf ;'/Iffsf clwsf/sf] k|Zg;+u gldNbf] 
x'G5, To;/L ul/Psf kqmfpm jf y'gf :j]R5frf/L dflgG5 .Æ331 tL ck/fwx?nfO{ b[li6ut 
u/L :j]R5frf/L y'g5]s ;DaGwL ;+o'Qm /fi6« ;+3Lo sfo{bnn] ;f] ;DaGwL cj:yfx?sf] tLg 
>]0fLdf ljeQm u/]sf 5g\ M 

• :jtGqtf ljd'lvs/0fsf] k'li6 x'g] s'g} sfg"gL cfwf/ k]z ug{ :ki6tM c;+ej 
/x]sf] cj:yf ->]0fL — I_ 

• cleJolQm :jtGqtf tyf ljrf/sf] :jtGqtf h:tf dfgj clwsf/sf] ljZjAofkL 
3f]if0ffkqsf wf/fx?åf/f k|Tofe"t ul/Psf clwsf/ jf :jtGqtfx? pkef]u ubf{, 
:jtGqtf ljd'lvs/0f ePsf] cj:yf ->]0fL — II_ / 

327 dfgj clwsf/ ;DaGwL o"/f]k]nL cbfntn] ls6fg u/]sf] 5 ls :jtGqtfsf] ljd'lvs/0f ubf{ dxf;lGwsf] 
wf/f % cg';f/ :j]R5frfl/tfaf6 JolQmnfO{ /Iff ug'{ kb{5 . See Judgment of 15 November 1996, 
Case of Chahal v. The United Kingdom, para. 118; Judgment of 12 March 2003, Case of Öcalan 
v. Turkey, para. 86; Judgment of 18 december 1986, Case of Bozano v. France, para. 54; and 
Judgment of 27 September 1990, Case of Wassink v. the Netherlands, para. 24. Along the same 
vein see also the Inter-American Commission on Human Rights Report on Terrorism and Human 
Rights, op. cit., para. 121.

328 dfgj clwsf/ ;DaGwL cGt/–cd]l/sL cfof]un] atfPsf] 5 ls, oBlk ks|fpm ljlw–k|ls|of k'¥ofP/} 
ug'{ kb{5 — olb Tof] oyf]lrt p2]Zo cg';f/ ePg eg] Tof] :j]R5frf/L x'G5 . See Report No. 43/96, 
Case 11.430, General José Francisco Gallardo Rodríguez (Mexico), paras. 65-70 o;df of] klg 
pNn]v 5 ls /fli6«o sfg"g wf/f XXV sf] cGt/lglxt df}lns p2]Zo cg'?k ldNg' kb{5 — tfls 
To;af6 :jtGqtfsf] :j]R5frf/L ljd'lvs/0faf6 JolQmnfO{ ;'/Iff ug{ ;lsof];\ . See Report No. 
51/01, Case 9903, Rafael Ferrel-Mazorra et al (United States), para. 211.

329 clk|msL cfof]un] atfPsf] 5 ls, æTo;sf/0f s'g} /fli6«o sfg"g h;n] of] clwsf/sf] tfTk{o;+u d]n 
vfb}g, To;n] cGt/f{li6«o ?kdf pNn]lvt dfGotf tyf dfkb08;+u d]n vfPsf] x'g' kb{5 . [===] clk|msL 
j8fkq sf] wf/f ^ n] yk eg]sf] 5 ls s;}nfO{ klg :j]R5frf/L 9Ën] ks|fpm jf y'g5]s ul/g] 5}g . 
:j]R5frfl/tfsf] lgif]wsf nflu cGo s'/f nufot :jtGqtfsf] ljd'lvs/0f sfg"g ;Ddt x'g' kg]{ 5 / 
JolQmsf] ;'kl/j]If0f sfo{ljlws Pj+ ;f/jt ?kdf k|dfl0ft x'g ;Sg' kb{5 .Æ Communication No. 
241/2001, Case of Purohit and Moore/ The Gambia, paras. 64-65.

330 pQm ;ldlt ;g\ !(%^ df w]/} cWoogx? Sfof{Gjog ug]{ p2]Zoaf6 dfgj clwsf/ ;DaGwL k"j{ 
/fi6« ;+3Lo cfof]uåf/f u7g ul/Psf] lyof] . o;nfO{ k|To]s JolQm :j]R5frf/L w/ks8, y'g5]s tyf 
b]z–lgisfzgaf6 d'Qm x'g] clwsf/ ;DaGwL cWoog sfof{Gjog ug]{ cfb]z lyof], h;nfO{ cfly{s tyf 
;fdflhs kl/ifbsf] k|:tfj ^@$ v -XXII_ åf/f cg'df]bg ul/of] .

331 k|To]s JolQmn] :j]R5frf/L w/ks8, y'gf tyf  b]z lgsfnf lj?4 d'Qm x'g kfpg] clwsf/ jf/]sf] cWoog, 
UN Doc. E/CN.4/826/Rev.1, p. 7, para. 27 1964)
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• dfgj clwsf/sf] ljZjAofkL 3f]if0ffkqåf/f :yflkt tyf ;DalGwt 
kIf— /fi6«x?åf/f :jLs[t cGt/f{li6«o b:tfj]hx?n] :jR5 ;'g'jfO{sf] clwsf/ 
;DaGwdf cGt/f{li6«o dfGotfx?sf] k"0f{ jf cf+lzs kl/kfngf gul/Psf] cj:yf 
->]0fL — III_332

#= :jtGqtfsf] sfg"gL ljd'lvs/0fsf d'Vo cfwf/x?

:jtGqtf ljd'lvs/0f :j]R5frf/L gx'gsf] nflu lgDg cfwf/x? cGtlg{lxt x'g' kb{5 M 
sfo{ljlws tyf ;f/jfg j}wtf, sfg'gL p2]Zosf] cf}lrTotf, cfjZostf, ;dfg'kfltstf tyf 
dfgj clwsf/sf] k|Tofe"lt .333

dfgj clwsf/ ;DaGwL o"/f]k]nL cbfntn] s] :ki6 kf/]sf] 5 eg], ædfgj clwsf/ ;DaGwL 
o"/f]k]nL dxf;lGwsf] wf/f % åf/f k|bQ JolQmsf] :jtGqtf ;DaGwL clwsf/ dfly sfo{sfl/0fLaf6 
ul/g] x:tIf]ksf] Goflos lgoGq0f — nf]stflGqs ;dfhsf df}lns l;4fGtx? dWo] Ps — 
h;nfO{ gfdn] eGg' kbf{ sfg"gsf] zf;g elgG5, ;f] cGtu{t lglxt x'g' kb{5 .Æ334 ltgLx?n] 
k'gM 3f]if0ff u/]sf 5g\ ls, æo"/f]k]nL dxf;lGwsf] wf/f %=! åf/f ;+/lIft :jtGqtfsf] clwsf/ 
;DaGwL ckjfbsf] nflu Pp6f k"0f{ ;"rL g} 5 — oxfF pNn]v ug'{ kbf{, s;}nfO{ klg p;sf] jf 
ltgsf] :jtGqtf :j]R5frf/L9Ën] ljd'lvs/0f ul/g] 5}g eGg] ;'lglZrt ug{ tL ckjfbx?sf] 
;+sL0f{ AofVof ul/of] eg] dfq} Tof] k|fjwfgsf] p2]Zo;+u d]n vfGf hfG5 .335 

dfgj clwsf/ ;DaGwL o"/f]k]nL dxf;lGw adf]lhd wf/f %=!=sf] l;nl;nfdf kqmfpm oyf]lrt 
tyf cf}lrTok"0f{ x'g' cfjZos 5 — o;sf cltl/Qm, To:sf] pkrf/ ug{ ;lsg] kl/l:ylt;+u 
;dfg'kflts x'g' kb{5 . o"/f]k]nL cbfntn] s] 7x/ u¥of] eg], oBlk dxf;lGwsf] wf/f %=! 
n] ;+qmfds /f]u k}mnfpg] ePdf s'g} JolQmsf] y'g5]s ug]{ cg'dlt lbg ;Sb5, t/ To; 
cGtu{t PrcfO{le÷kf]lhl6e ePsf dfG5]sf] dfq} kqmfpm tyf y'g5]s ug'{ :j]R5frf/L xf] 

332 See Fact Sheet No. 26: The Working Group on Arbitrary Detention, Annex IV "Revised Methods 
of Work", para. 8, (http://www2.ohchr.org/english/about/publications/docs/fs26.htm).

333 See, among others, the Inter-American Court of Human Rights (Judgment of 21 January 1994, 
Gangaram Panday, paras. 46-47; Judgment of 8 July 2004, Gómez Paquiyauri v. Peru, para. 
83; Judgment of 23 November 2003, Maritza Urrutia v. Guatemala, para. 65; Judgment of 18 
September 2003, Bulacio v. Argentina, para. 125. and Judgment of 7 June 2003, Juan Humberto 
Sάnchez v. Honduras, para. 78) and the European Court of Human Rights(Judgment of 26 May 
1993, Brannigan and McBride v. The United Kingdom, para. 48; Judgment of 29 November 
1988, Brogan and others v. The United Kingdom, para. 32; Judgment of 27 September 2001, 
Günay and others v. Turkey, para. 22; Judgment of 26 November 1997, Murat Sakik and others 
v. Turkey, para. 44; and Judgment of 15 November 1996, Chahal v. The United Kingdom, para. 
118) 

334 Judgment of 26 May 1993, Case of Brannigan McBride v. The United Kingdom, para. 48. See 
also Judgment of 29 November 1988, Brogan and others v.  United Kingdom, para. 32; Judgment 
of 27 September 2001, Günay and others v. Turkey, para. 22;  and Judgment of 26 November 
1997, Murat Sakik and others v. Turkey, para. 44.

335 Judgment of 6 April 2000, Case of Labita v. Italy, para. 170. In the same line, see Judgment of 
22 March 1995, Case of Quinn v. France, para. 42; and Judgment of 25 May 1998, Case Kurt v. 
Turkey, para. 122.
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lsgls -To;sf] ;§fdf_ æsd s8f pkfox? dfly ljrf/ k'¥ofpg ;lsGYof] jf To;af6 dfq} 
;fj{hlgs lxtsf] ;Daw{g ug{ ckof{Kt x'g hfGYof] .Æ336 cbfnt s] lgisif{df k'Uof] eg] Tof] 
ljifo lszf]/x?sf] n}lËs k|fyldstf;+u ;DalGwt lyof]Ù oBlk kqmfpmsf] cfb]zsf] ljifo 
c:ktfn :6fkm;+u ;Dks{ gu/L ul/Psfn] lg/Gt/ c;xof]u eO{/x\of]. oxfFg]/, cbfntn] 
;dfg'kfltstfsf] kl/If0f u¥of] M kl/l:yltsf] s7f]/tf lj?4 PrcfO{lesf] k}mnfj6sf] 
hf]lvd\ dfkg ub}{ kqmfpm jf y'g5]s pkrf/Lo x'g uof] .337

dfgj clwsf/ ;DaGwL cGt/–cd]l/sL cbfntn] — sfg"gåf/f tf]lsPsf sfo{ljlwx? 
k|lt sl6j4 x'b} tyf dxf;lGwn] :yflkt u/]sf l;4fGt cg'?k tL lgodx? cg';f/, 
y'g5]s :j]R5frf/L x'g' gx'g] ;'lglZrt ub}{— of] sf/0f/lxt jf cg'dfg} ug{ g;lsg] jf 
;dfg'kfltstfsf] cefj /x]sf] x'g' gx'g] egL :ki6 kf/]]sf] 5 .338 

#=! j}wtf

dfgj clwsf/;+u ;DalGwt ;Dk"0f{ d'Vo b:tfj]hx? adf]lhd kqmfpm jf y'g5]s sfg"gsf] 
l/t k'¥ofO{ ul/g' kb{5 eGg] 5 . cg'jGw -ICCPR_ df pNn]v ul/Psf]5, æs;}nfO{ klg 
sfg"gn] :yflkt u/]sf ljlw÷k|lqmof adf]lhd\ [===] jfx]s p;sf] :jtGqtfsf] ljd'lvs/0f 
ul/g] 5}g .Æ339 dfgj clwsf/ ;DaGwL cd]l/sL dxf;lGwn] æ/fHo kIfsf] ;+ljwfgn] clu|d 
?kdf :yflkt u/]sf zt{x?sf] clwgdf /xL jf sfg"gdf Aoj:yf eP adf]lhd jfx]sÆ ul/g] 
kqmfpmsf] lgif]w u/]sf] 5 Ù340 To:t}, dfgj tyf hgclwsf/ ;DaGwL clk|msL j8fkq cGtu{t 
klg æclu|d ?kdf sfg"gdf pNn]lvt zt{x?sf clwgdf Æ341 dfq kqmfpm ug{ ;lsG5 . 
-To:t}_, dfgj clwsf/ ;DaGwL o"/f]k]nL dxf;lGwn] æsfg"gdf tf]lsP adf]lhdsf ljlw 
cg';f/Æ342 dfq} kqmfpm ug{ ;lsG5Ù / dfgj clwsf/ ;DaGwL c/j j8fkq df pNn]v 5, 
æljgf sfg"gL kqmfpm k"hL{ tyf tTk/tfk"j{s GofofwLz ;dIf gpEofO{sg  s;}nfO{ klg 
kqmfpm, lx/f;tdf lng] jf y'g5]s ul/g] 5}g .Æ343 pk/f]Qm adf]lhd oL sfg"gL sfo{ljlw 
gk'¥ofO{ ul/Psf] :jtGqtfsf] ljd'lvs/0f :j]R5frf/L dflgG5 .

sfo{ljlws :j]R5frf/L y'g5]snfO{ b'O{ >]0fLdf /fVg ;lsG5 M To:tf] hxfF s'g} ljlw÷k|ls|of 
g} k'¥ofPsf]] x'b}g, / To:tf] hxfF ljlw÷k|ls|of j]7Ls 9Ën] k|of]u x'G5 . klxnf] ?kdf æhxfF 
:jtGqtf ljd'lvs/0fsf] cf}lrTo k|dfl0ft x'g] s'g} sfg"gL cfwf/ pNn]v ug{ :ki6tM c;Dej 

336 Judgment of 25 January 2005, Case of Enhorn v. Sweden, Application No. 56529/00, para. 55.
337 Ibid., para. 48.
338 Judgment of 21 January 1994, Case of Gangaram Panday, paras. 46-47. See Also: Judgment of 8 

July 2004, Case of Gómez Paquiyauri v. Peru, para. 83; Judgment of 23 November 2003, Case of 
Maritza Urrutia v. Guatemala, para. 65; Judgment of 18 September 2003, Bulacio v. Argentina, 
para. 125. and Judgment of 7 June 2003, Case of Juan Humberto Sάnchez v. Honduras, para. 78.

339 cg'jGw - ICCPR) sf], wf/f (=!
340 dfgj clwsf/ ;DaGwL cd]l/sL dxf;lGw, wf/f &=@   
341 dfgj  tyf hgclwsf/ ;+jGwL clk|msL j8fkq, wf/f ^ 
342 dfgj clwsf/ ;+jGqL o"/f]kLo dxf;lGw sf] wf/f %=!
343 dfgj clwsf/ ;+jGwL c/j j8fkq sf] wf/f !$                                  
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x'G5,Æ / hxfF s'g} ljlw÷k|ls|of g} k|of]u ul/Psf] x'b}g — h:sf] kl/0ffd:j?k ;d:of 
klxrfg ug{ ;j}eGbf ;lhnf] x'G5 . pbfx/0fsf] nflu, 8]lgH;L tyf cGox? lj= ;fOk|;sf] 
d'2fdf dfgj clwsf/ ;DaGwL o"/f]k]nL cbfntn] s] 7x¥ofof] eg], æk|x/Ln] klqmPsf gf} 
hgf dflg;x?nfO{ b]z lgsfnf ul/Psf] lyof]Ù lghx?sf] kqmfpm k"hL{df s'g} sf/0f pNn]v 
ul/Psf] lyPg . tL kqmfpm k"hL{df s'g} Goflos ;dfJxfg klg lyPg, / lghx? pk/ 
cbfntsf] s'g} cfb]z jf k}m;nf klg lyPg .Æ o:tf]df Tof] kqmfpm k"hL{ :j]R5frf/L lyof] 
eg]/ t'?Gt} lgisif{df k'Ug ;lhnf] eof] .344 

o;jfx]s, cGo k|sf/sf sfo{ljlws :j]R5frf/L y'g5]s ta x'G5 hj kqmfpm ug]{ 
clwsf/Lx?n] cfk\mgf] /fli6«o sfg"g cGtu{t kqmfpmsf] lglDt :yflkt sfg"gL ljlw÷k|ls|ofsf] 
cjnDag ug{ cIfd x'G5g\ . u'l;G:sL lj= /l;ofsf] d'2fdf Aofkf/L u'l;G:sLnfO{ hfn;fhL
-fraud_ sf] cleof]u cGtu{t kqmfpm ul/of] / kmf}hbf/L cg';Gwfgsf] l;nl;nfdf s]/sf/ 
ul/of] .345 u'l;G:sL /fHo lje'if0f kfPsf k|ltli7t JolQm dWo] Ps lyof] M u'l;G:sL kqmfpm 
kg'{ s]xL xKtf cufl8 dfq}, /l;ofnL ;+;bn] o:tf] Pp6f sfg"g kfl/t u/]sf] lyof], h;\
cGtu{t o:tf lje'if0f kfPsf ;j} JolQmx?nfO{ hlt;'s} cjlwsf] s}b–;hfo ePtfklg  
ck/flws cg';Gwfgsf] bfo/faf6 pGd'lQm lbO{ cfd–Ifdfbfg  k|bfg ul/Psf] lyof]] . dfgj 
clwsf/ ;DaGwL o"/f]k]nL cbfntn] k|Zg p7fof] — ælsgls, /fli6«««o sfg"gdf ;lDdng 
gul/Psfn] o"/f]k]nL dxf;lGwsf] ckx]ngf x'g uof],Æ h;\df Ifdfbfg sfg"gsf] cjnDjg 
ug'{ kg]{ k|x/Lsf] c;kmntfn] u'l;G:sLsf] kqmfpm :k]R5frf/L 7xl/g uof] . csf]{ k|sf/sf] 
sfo{ljlws sdhf]/L Toltj]nf x'G5 , hj :jtGqtf ljd'lvs/0fsf] cfb]z lbg] clwsf/L 
To:tf] cfb]z ug{ ;Ifd xf] jf xf]Ogdf lge{/ /xg] ub{5 .346 dfgj clwsf/ ;DaGwL cGt/–
cd]l/sL cbfntn] Pp6f O{SjL8l/ofsf] gful/snfO{ /fli6«o k|x/Lsf]] cfb]zn] kqmfpm k/]sf] 
d'4f pk/ ljrf/ u¥of] .347 O{SjL8l/ofsf] sfg"g cg';f/, cbfntn] dfq} j}w kqmfpm–k"hL{ hf/L 
ug{ ;Sb5 . k|x/LnfO{ o:tf] cfb]z hf/L ug]{ sfg"gL clwsf/ lbPsf] lyPg . kl/0ffd:j?k, 
cbfntn] pQm cj}wflgs kqmfpmnfO{ :j]R5frf/L 7x/ u/L jb/ ul/lbof] .348

#=@ j}wflgs p2]Zo 

olb kqmfpm 7Ls sfg"gL k|ls|of k'¥ofP/ ul/P tfklg Tof] j}wflgs p2]Zosf] lglDt 
ul/Psf] 5}g eg] klg :j]R5frf/L dflgG5 . /fli6«o sfg"g;+u ;lDdng ug]{ jfx]s cbfntn] 
cGt/f{li6«o dfgj clwsf/ sfg"g, k/Dk/fut cGt/f{li6«o sfg"g tyf pNn]lvt p2]Zo cg'?k, 
kqmfpm j}wflgs 5 5}g egL ;'lglZrt ug]{ cGt/f{li6«o sfg"gsf] ;fdfGo l;4fGtsf] ;d]t 
Vofn /fVg' kb{5 . 

344 Judgment of 23 May 2001, Case of Denizci and Others v. Cyprus, Application No. 25316/94, and 
27207/95, paras. 389-393.

345 Judgment of 11 October 2004, Case of Gusinskiy v. Russia, Application No. 70276/01.
346 See for example, Inter-American Commission on Human Rights, Report No. 73/00, Case of 

11.784, Marcelino Henríquez et al.(Argentina).
347 Judgment of 12 November 1997, Case of Suάrez Rosero para. 34.
348 Ibid., paras. 44-45.
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:j]R5frf/L y'g5]s ;DaGwL ;+o'Qm /fi6« ;+3Lo sfo{bnn] dfgj clwsf/sf] ljZjAofkL 
3f]if0ffkqsf wf/fx?åf/f k|Tofe"t ul/Psf clwsf/ jf :jtGqtfx?sf] pkef]u ug{df s'g} 
ljd'lvs/0f ul/Pdf :j]R5frf/L 7xl/G5 . pbfx/0fsf] lglDt, sfo{bnn] ædfgj clwsf/sf] 
ljZjAofkL 3f]if0ffkqsf wf/fx? !*, !(, @) / gful/s tyf /fhg}lts clwsf/ ;DaGwL 
cGt/f{li6«o cg'aGwsf wf/fx? !(, @! / @@ adf]lhd k|Tofe"t ul/Psf ljrf/ tyf cleJolQm 
:jtGqtfsf clwsf/x? zflGtk"j{s pkef]u ubf{Æ349 s'g} JolQm ljz]if y'gfdf k¥of] eg] 
Tof] :j]R5frf/L dflgG5 . To:t} k|sf/n], dfgj clwsf/ ;ldltn] s] lglZrt u/]sf] 5 eg] 
cg'jGw -ICCPR) sf] wf/f !(=# cg';f/, cK7]/f] /fhg}lts kl/l:yltdf æ/fli6«o ;'/Iff 
;+/If0f ug]{ tyf ;'9[b ug]{ j}wflgs p2]Zo k|flKtsf] ;Gbe{df jx'bnLo nf]stGq, nf]stflGqs 
d"No tyf dfgj clwsf/x?sf] kIfkf]if0f pk/ jGb]h eof] eg] Tof] k|flKt x'g ;Sb}g .Æ350 
dfgj tyf hgclwsf/ ;DaGwL clk|msL cfof]u tyf dfgj clwsf/ ;DaGwL cGt/–
cd]l/sL cfof]ux?n] klg, hj sfg"gg} cj}wflgs p2]Zo k|flKtsf] nflu k|of]u x'G5 — h:tf], 
/fhg}lts lj/f]wLx? dfly cleof]u nufpg] jf dfgj clwsf/sf cleoGtfx?sf] d'v aGb 
ug]{, jf o:tf sfg"g cGtu{t :jtGqtfsf] ljd'lvs/0f ug]{ s'g} klg sfo{ eP÷ul/Pdf 
:j]R5frf/L dflgG5 . 351 

$= n}l·s cled'lvs/0f tyf n}l·s klxrfgsf] cfwf/df :jtGqtfsf] 
ljd'lvs/0f

lg/Gt/ ?kn] km/s–n}lËs (LGBT) JolQmx?sf] n}lËs cled'lvs/0f jf n}lËs klxrfgsf] 
cfwf/df :jtGqtf ljd'lvs/0f ePsf w]/} 36gfx? 5g\ . o; k|sf/sf] :jtGqtf ljd'lvs/0f 
cGtu{t Goflos cleof]u tyf ;'g'jfO{, k|zf;lgs y'g5]s, lrlsT;sLo cfwf/df :jtGqtfsf] 
ljd'lvs/0f / zfl:t÷x}/fgL lbg] p2]Zon] w/ks8 O{Toflb kb{5g\ . of] eGbf cufl8 g} 
k|li6Psf] 5 — lsgls n}lËs cled'lvs/0f tyf n}lËs klxrfg lghL hLjgsf] clwsf/ 
tyf clje]bsf] cvl08t jr{Zj xf],  To;}n], n}lËs cled'lvs/0f tyf n}lËs klxrfgsf] 
cfwf/df ul/g] To:tf] :jtGqtfsf] ljd'lvs/0f :j]R5frf/L x'g ;Sb5 . 

n}lËs cled'lvs/0f jf n}lËs klxrfgsf lglZrt cleJolQmx?nfO{ ck/flws/0f 
ug]{ sfg"gsf] cl:tTj /x];Dd oL sfg"gx?n] k|efjsf/L 9Ën] nfu' gePsf kl/l:yltdf 
;dn}lËs cled'lvs/0f jf ljnf]d—lnËL -transgender_ klxrfg ePsf JolQmx?sf] 

349 :j]R5frf/L y'g5]s ;+jGwL sfo{bnsf] cledt, No. 30/2001 (Islamic Republic of Iran), of 4 
December 2001, para. 11, in UN Doc. E/CN.4/2003/8/Add.1.

350 Views of 21 July 1994, Case of Albert Womah Mukong v. Cameroon, Communication No. 
458/1991, para. 9.7, in UN Doc. CCPR/C/51/D/458/1991.

351 See inter alia: African Commission on Human and Peoples' Rights Communication No. 140/94, 
141/94 and 145/95, Case of Constitutional Rights Project, Civil Liberties Organisation and Media 
Rights Agenda/Nigeria; African Commission on Human  and Peoples' Rights, Communication 
No. 241/2001, Case of Purohit and Moore/ The Gambia; Inter-American Commission on Human 
Rights, Report No. 43/96, Case 11.430, General José Francisco Gallardo Rodríguez (Mexico); 
Inter-American Commission on Human Rights, Resolution No. 33/82, Case 7824 (Bolivia).
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:jtGqtfsf] If]q ;fF3'/f] kfb{5g\ .352 kl/0ffd:j?k, To:tf sfg"gx?sf] cGTo ug]{ bfloTj 
/fHox?sf] x'G5, lsgls To;n] cgfjZos ?kn] :jtGqtfsf] :j]R5frf/L ljd'lvs/0f 
ub{5 . pbfx/0fsf] lglDt, k'?ifd]x ;DaGwL sfg"g -buggery laws_ nfO{ lnof}+ — k|fljlws?kn] 
x]bf{, u'+åf/df d}y'g ug]{ ;Dk"0f{ ;xdtLo jo:sx? k|ydtM k'?if ;dn}lËstf;+u hf]l8Psf 
x'G5g\ . To;sf/0f, ltgLx?sf] To:tf] cEof;n] ;dlnËL k'?ifnfO{ c;dfg'kflts ?kn] k|efj 
kfb{5 . oL sfg"gx?sf] nIo ;dn}lËs cled'lvs/0f ePsf dflg;x? k|lt xf] — rfx] 
ltgLx?n] k'?ifd]xsf] zf/Ll/s sfo{ :jod\ u/]sf x'g\ jf gxf]pmg\ . oL sfg"gx?sf] dfWodaf6 
;dn}lËs k'?ifx?sf] ck/flwtfsf] l:yltdf /fHo–k|fof]lht aGb]hn] ;Dk"0f{ ;d'bfo pk/ g} 
…n}lËs ljs[lt ePsf]Ú eGg] cf/f]k nfu]sf] b]lvG5 .353 o; kl/k]Iodf blIf0f clk|msfsf 
;+j}wflgs cbfntsf Gofod"lt{ ;fr]; n] ;dlnËL dlxnf tyf k'?ifx?sf] /fli6«o dxf;+3 
ljM Gofod+qL sf] d'2fdf lgDg uDeL/ /fo k|s6 ug'{ ePsf] 5 M

æjf:tjdf k'?ifd]x lj/f]wL sfg"g -anti-sodomy laws_ df s] u/] jfkt ;hfo 
tf]lsPsf] x'G5 eGg] k|Zgaf6 of] ljZn]if0fsf] yfngL ug'{ ;fGble{s x'Gf]5 . JolQm 
:jod\ xf] jf p;n] u/]sf] sfo{ xf] < ;fdfGo lgoGq0f eGbf jflx/ — To:tf] 
s]xL Aojxf/x? h'g\ ;fj{hlgs ?kdf :yflkt s]xL dfGotfaf6 k/, ljs[t?kdf 
cleAoQm x'Gf] ub{5g\, / To:tf sfo{x? h'g\ lx+;fTds, j]OdfGfL jf wf]sf38Lk"0f{ 
x'G5g\, cyjf s'g} g s'g} tj/af6 cdgr}g k|lt cfFr k'¥ofpg] jf xfgL–
gf]S;fgLsf lglDt e8\sfpg] ub{5g\ — jf:tjdf To:tf sfo{nfO{ dfq ;fdfGotM 
b08gLo dflgPsf 5g\ . tyflk, k'?if ;dn}lËstfsf] xsdf, cg'e"t ljs[lt 
-perceived deviation_ dfq} bl08t x'G5 lsgls Tof] ljs[lt g} xf] . k|dfl0ft 
xfgL–gf]S;fgL eGbf cg'e"t ;+s]t -symbolism_ lglDt bdg ug]{ ul/Psf] 
5 . olb s'g} k|df0fsf] h?/L eP — of] tYo xf] ls ;xdtLo n}lËs sfo{ ubf{ 
dlxnfsf] u'+åf/ 5]l8of] eg] bl08t x'g'  kb}{g . To;sf/0f, sfg"gn] eT;{gf 
u/]sf] s'/f k'?ifd]x xf]Og, a? Tof] tyfslyt\ k'?ifd]xL JolQmx? -sodomites_ 
x'g\ h;\n] o:tf sfo{ ug]{ ub{5g\ — s'g} k|dfl0ft ;fdflhs Iflt–Ro"lt -social 
damage_ s]xL xf]Og, clkt' of] r'gf}lt  dxz';\ x'g ;Sb5 ls st} o;n] 
ljifd—lnËLx? -heterosexuals_ sf] :yflkt ;fd|fHo lj:yflkt ug]{ t xf]Og 
eGg] zÍf kf] plJhPsf] 5 .Æ354

n}lËs cled'lvs/0f jf n}lËs klxrfgsf] sf/0f :jtGqtfsf] ljd'lvs/0f x'g] sfg"gL 
k|fjwfgn] k|ToIf eGbf klg ck|ToIf k|efj kfg]{ u/]sf] 5 . s;}sf] n}lËs klxrfg jf 
x}l;otsf] sf/0faf6 ;f]e}m s/0fLsf] cleof]u nfUg]] xf]Og— a? oL sf/0fx? s;}sf] n}lËs 
cleJolQm jf n}lËs klxrfg lj?4 ul/g] sf/jfxLsf] s]jn lgx'F dfq x'g ;Sb5 . To:tf 

352 Ryan Goodman,"Beyond the Enforcement Principle: Sodomy Laws, Social Norms and Panoptics", 
in California Law Review, No. 89, 2001, p. 643.

353 See K Thomas "Beyond the Privacy Principle" in After Identity; editors, D Danielson and Engle, 
Routledge, New York, 1995.

354 Judgment of 9 October 1998, National Coalition of Gay & Lesbian Equality and Another v. 
Minister of Justice and others, Case CCT11/98, para. 108.
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sfg"gx? h;\n] ;xdtLo ;dn}lËs s/0fL jf n}lËs klxrfgsf] cleJolQmnfO{ dfgl;s 
/f]u 7fgL clgjfo{ c:ktfn hfg' kg]{ j]/fdL 7fGb5, To; cfwf/df ul/g] y'g5]s :j]R5frf/L 
dflgG5 .355 ;fj{hlgs :jf:y, g}ltstf tyf ;bfrf/ h:tf s'/fn] klg n}lËs cled'lvs/0f 
jf n}lËs klxrfg jf cleJolQmsf] cfwf/df ul/g] :j]R5frf/L y'gfnfO{ k|efljt kfg]{ u/]sf] 
b]lvPsf] 5 . 

n}lËs cled'lvs/0fsf] cfwf/df, :j]R5frf/L :jtGqtf ljd'lvs/0f ul/Psf] k|Zg ;j{k|yd\ 
:j]R5frf/L y'g5]s ;DaGwL  ;+o'Qm /fi6« ;+3Lo sfo{bn -WSAD_ ;dIf ;g\ @))) df 
NofOof], h;\df sfo/f] -ld|;_df k|x/Låf/f Pp6f l8:sf]df 5fkf dfbf{ Ps}rf]l6 %% hgf 
JolQmsf] kqmfpm k/]sf] ;DaGwdf cledt lbg' kg]{ eof] .356 pQm sfo{bnn] ;"rgf kfof] 
/ k|x/LnfO{ ltgLx?;+u sf]xL dlxnf gePsf]n] tL dflg;x? ;dn}lËsf ePsfn] nlIft 
ul/Psf]  xf] ls eGg] cfz+sf ul/of] . o;sf] ;kmfOdf ld;| -Egypt_ sf] ;/sf/sf] ts{ lyof] 
ls ld;|sf] sfg"gn] n}lËs cled'lvs/0fsf] sf/0fn] s;}nfO{ klg k"k{Ifsf] lglDt y'gfdf 
g/fv]sf]] :kli6s/0f lbof] . a?, æwd{sf] ckx]ngfÆ u/]sf] / ænf]Ug] dfG5] jLrdf  cg}lts 
;DaGw ug]{ afgL k/]sf]Æ eGg] nufotsf ck|ToIf kmf}hbf/L cleof]u nufOof] . ;/sf/sf] 
lhls/ lyof] ls k|To]s y'g'jfsf] kmf}hbf/L ck/fw cGtu{t lghx? jLrdf g} cg}lts sfo{ 
u/]sf] / …;fj{hlgs ;bfrf/Ú lj?4 ck/fw u/]sf] eGg] cleof]u lyof] — lnË jf n}lËs 
klxrfg ck/fwsf tTjx?  Efg]/ :ki6 pNn]v ul/Psf] eg] lyPg .

dflysf] ;"rgfsf] cfwf/df pQm sfo{bnn] o; d'2fnfO{ b'O{ r/0fdf x]¥of] . ;j{k|yd\ 
cleof]u n}lËs cled'lvs/0fsf] cfwf/df nufOPsf] xf] ls xf]Og < olb xf] eg], tL cfwf/x? 
dfgj clwsf/sf] ljZjAofkL 3f]if0ffkq tyf cg'jGw -ICCPR) b'j}sf] wf/f @ Kof/f=! 
adf]lhd pQm y'g5]sdf :j]R5frf/L tTj 5 5}g <, jf :jtGqtf ljd'lvs/0f ;DaGwL >]0fL 
-category_ II ljBdfg 5 ls 5}g < — ;f] s'/fsf] ;'lglZrt ug{ cg';Gwfg ul/of] .

sfo{bnn] s] kQf nufof] eg] tL dflg;x? Jff:tjdf ;dn}lËstfsf] cleof]u cGtu{t 
k"k{Ifsf] nflu klqmPsf] /x]5 . sfo{bnn] cleof]hgstf{sf] sfof{non] cfb]z u/] adf]lhd 
sfg"gL kl/If0f ;d]t ul/Psf] kfOof] — To; dWo]df Pp6f æu'+åf/ kl/If0fÆ klg lyof], 
h;\cGtu{t of] ;'lglZrt ug'{ lyof] ls kqmfpm k/]sf tL JolQmx? ;dn}lËs lyP–lyPg, 
/ To;sf/0f, lghx?nfO{ -ld;|sf] sfg"g\_ ck/fw ;+lxtf sf] wf/f (*, Kof/f=! cg';f/ 
æ;fdflhs lj>[ªvntfÆ -social dissension_ sf] ck/fw u/] jfkt b08gLo dflgof] . 357

355 cfk\mgf] ;fdfGo l6Kk0fL g+= *, JolQmsf] :jtGqtf tyf ;'/Iff -wf/f (_ dfgj clwsf/ ;ldltn] pNn]v 
u/]sf]5, æ:jtGqtfsf] ljd'lvs/0f Kof/f=! cg';f/ kmf}hbf/L d'2f jf cGo d'2fx? Hf:t} pbfx/0fsf] nflu, 
dfgl;s /f]u, u'08fubL{, nfu'–cf}ifw, z}lIfs p2]Zox?, cfk|jf;L lgoGq0f, O{ToflbÆdf nfu' x'G5 . -Kof/f= !_  

356 Opinion No. 7/2002 (Egypt), of 21 June 2002, in UN Doc. E/CN.4/2003/8/Add.1.
357 The WGAD refers to the Human Rights Committee (Views of 31 March 1994, Case of  Nicholas 

Toonen v. Australia, Communication No. 488/1992, para. 8.7-U.N. Doc CCPR/C/50/D/488/1992- 
and Concluding Observations of the Human Rights Committee: Poland, CCPR/C/79/Add.110, 
para. 23); the Committee on Economic, Social and Cultural Rights, General Comment No. 
14 (2000), para. 18; and the Committee on the Elimination of Discrimination against Women 
(Concluding observations on Kyrgyzstan (A/5438), para. 127 and 128).
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sfo{bn -WSAD_ n] s] ljrf/ u¥of] eg], s] n}lËs cled'lvs/0fsf] cfwf/df cGt/f{li6«o 
sfg"g cGtu{t lgif]w ul/Psf] lje]b cg'jGw cGtu{t kb{5 — h'g cg'aGw sf] ld;| :jod\ 
Pp6f kIf–/fHo xf] < ljz]iftM sfo{bnn] ljrf/ u¥of] M cg'jGw cGtu{tsf] ælnËÆ eGg] 
zAbn] æn}lËs cled'lvs/0f jf ;f]sf] ;Da4tfÆ nfO{ ;fd]n ul/Psf] 5 < olb o;f] xf] 
eg], ld;|sf] ck/fw ;+lxtf cGtu{t /flvPsf /fli6««o sfg"gsf] k|fjwfg wf/f (* sf] Kof/f=! 
sf] cfb]zsf cfwf/df ul/Psf k|ToyL{x?sf] y'gf :j]R5frf/L 7x{5 — h'g dfgj clwsf/sf] 
3f]if0ffkqsf] wf/f @ sf] Kof/f=! / cg'jGw sf] wf/f @ sf] Kof/f=! tyf @^ adf]lhd 
cGt/f{li6«o dfkb08 cg';f/ gePsf] k|i6} b]lvG5 . sfo{bnn] s] lg?k0f u¥of] eg] ;+o'Qm /fi6« 
;+3Lo dfgj clwsf/ ;lGw–lgsfox?åf/f358 cjnDjg u/]sf b[li6sf]0f / ;+o'Qm /fi6« ;+3Lo 
z/0ffyL{ ;DaGwL pRr cfo'Qmsf] sfof{non] o; ;DaGwdf k|:t't u/]sf ts{ ;sf/fTds 
b]lvof] . sfo{bnn] æ;fdflhs lj>[ªvntfÆsf] cleof]u cGtu{t k"k{If v]lk/x]sf jf y'gfdf 
/x]sf tL JolQmx?sf] :jtGqtfsf] ljd'lvs/0f :j]R5frf/L 7x¥ofof] . of] cleof]u k|dfl0ft x'g 
;s]g / y'gf n}lËs cfwf/df ePsf] 7xl/of], h'g dfgj clwsf/sf] ljZjAofkL 3f]if0ffkqsf] 
wf/f @ sf] Kof/f=! / cg'jGwsf] wf/f @ sf] Kof/f=! tyf @^ adf]lhdsf k|fjwfg;+u aflemPsf] 
b]lvof] .359  

Sof]df]/g ;+nUg ePsf] To:t} Pp6f kl5Nnf] d'2fdf360 ld;|sf] d'2fdf lbPsf] ;fljs 
cledtsf] glh/ nfu' ul/of] . Pp6f pNn]Vo km/s s] lyof] eg] sfo{bnn] k|of]u u/]sf 
:j]R5frf/L y'g5]s ;DaGwL >]0fL II sf] kl/k]Iodf cg'jGw -ICCPR) sf] wf/f !& cGtu{t 
uf]kgLotfsf] clwsf/ k|of]u ul/of] . oBlk, sfo{bnn] cg'jGw sf] wf/f @^ cGtu{tsf 
lje]bnfO{ cfwf/ dfg] tfklg >]0fL II sf] bfo/f a9fO{ uf]kgLotfsf] clwsf/ ;dfj]z u/]sf] pNn]Vo 
b]lvG5 . Sofd?gsf] d'2fdf ;dlnËLx?sf] j}7s :yn eg]/ hflgg] Pp6f xf]6n–jf/df !! 
hgf dflg;x?sf] w/ks8 eof] . h–h;\n] ;dlnËL x?;+u n}lËs ;DaGw /fv] ltgLx?nfO{ 
ck/fw ;+lxtfsf] wf/f #$& -Bis_ sf] pn‹g u/]sf] cleof]u nufOof], h;\cGtu{t hl/jfgf 
;lxt ^ dlxgf b]lv % jif{;Dd s}b ;hfo tf]lsPsf] lyof] .

sfo{bnn] jo:sx? jLr x'g] ;xdtLo lghL ;dn}lËs ;DaGwx?nfO{ ck/flws/0f 
ug]{ sfg"gsf] cl:tTj sfod /fvL cg'jGw n] :yflkt u/]sf lghL hLjg tyf clje]bsf] 

358 z/0ffyL{ ;DaGwL /fi6« ;+3Lo pRr cfo'Qmsf] sfof{non] æs;}sf] n}lËs cled'lvs/0fsf] sf/0faf6 
ePsf pTkL8g jf/]Æ o; k|sf/ pNn]v u/]sf] 5M æs'g} ;dfhdf hxf+ ;dn}lËstf u}x|–sfg"gL x'G5, 
Toxf+ ;dn}lËs cfr/0fsf nflu s7f]/td kmf}hbf/L b08–;hfo tf]lsgfn] pTkL8g x'g] ub{5, h:tf] ls 
s]xL ;dfhx?df dlxnfx?nfO{ j'sf{ nufpg c:jLsf/ ubf{ kL8f x'g] ub{5 . hxf+ ;dn}lËs cEof;x? 
ck/flws/0f ul/Psf x'b}gg\, Toxf+ klg Pp6f pTkLl8t bfj]bf/n] j9f] d'lZsnn] j}B bfjL k]z ug{ ;Sb5 
hxf+ /fHon] p;sf] jf ltgsf] lj?4 ePsf lje]bsf/L cEof;x? jf xfgL–gf]S;fgL pk/ 9fs5f]k ub{5 
jf ;lxi0f' aGb5, jf hxf+ o:tf xfgL–gf]S;fgL lj?4 pTkLl8t bfj]bf/sf] k|efjsf/L ;+/If0f ug{ /fHo 
cIfd x'G5 .Æ -cGt/f{li6«o ;+/If0f ;DaGwL lgb]{lzsf M !(%! Sf] dxf;lGwsf] wf/f ! s -@_ sf] ;Gbe{df 
ePsf n}lËs pTkL8g / z/0ffyL{sf] l:ylt ;DaGwL !(^& sf] cfn]v  HCR/GIP/02/01, kf/f= !&, dO{ 
&, @))@_

359 Opinion No. 7/2002, cit., para. 28.
360 Opinion No. 22/2006 (Cameroon), of 31 August 2006, in UN Doc. A/HRC/4/40/Add.1.
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clwsf/sf] ;+/If0f ug'{ kg]{ JolQmx? lj?4 b08–;hfo ;d]t tf]lsPsf]df cfklQ hgfof]] . 
sfo{bnn], kl/0ffd:j?k, Sofd?gsf] ck/fw ;+lxtf  cg'jGw sf] wf/fx? !& / @^ ;+u aflemPsf] 
7x¥ofof] . sfo{bnsf] 7x/ lyof] ls o; d'2fdf k|of]u ePsf] :jtGqtf ljd'lvs/0f 
:j]R5frf/L lyof] .361 

dfgj clwsf/ ;DaGwL o"/f]k]nL dxf;lGwsf] wf/f % cGtu{t æc:j:y lbdfuÆ -unsound  
mind_ ePsfnfO{ sfg"g adf]lhd y'g5]s ug{ ;lsG5 . ;dlnËL k'?if tyf dlxnfx?nfO{ 
ltgLx?sf] n}lËs klxrfg k]mg]{{ clek|fon] P]ltxfl;s ?kn] ælrlsT;sLoÆ pkrf/ ul/GYof] 
— h;\cGtu{t ljh'nLsf] em8\sf nufpg], æj}/fUo k2ltÆ -aversion therapy_ ckgfpg] 
jf dgf]lrlsT;sLo cf}iflw -psychotropic drugs_ Vjfpg] h:tf cGo tl/sfx? lyP .362 
;dn}lËs tyf ljnf]d n}lËs klxrfg ePsf -transgender_ JolQmx?nfO{ dfgl;s :jf:ysf] 
nflu cf}lrTok"0f{ 7x¥ofO{ dfgl;s /f]uLsf] ?kdf ul/Psf To:tf Aojxf/n] :jtGqtf 
ljd'lvs/0f ;DaGwL lg/Gt/ uDeL/ k|Zg p7fPsf] kfOof] . 

dfgj clwsf/ ;DaGwL o"/f]k]nL cbfntn] :yflkt ljlwzf:q adf]lhd, s'g} klg JolQmnfO{ 
æc:j:y lbdfuÆ dfGg / p;sf] :jtGqtf ckx/0f ug]{ k|of]hgsf] lglDt Go"gtd tLg ;t{x? 
k'u]sf] x'g' kg]{ pNn]v u/]sf]5  M 

æ;j{k|yd, pm ljZj:t?kaf6 æc:j:y lbdfu Æ ePsf] b]lvg' k5{ Ù l4tLot M 
dfgl;s c:j:ytfsf] xb clgjfo{ aGbL agfpg' kg]{ b]lvg' kg]{Ù t[tLot M 
lg/Gt/ aGbLsf] Dofb o:tf] c:j:ytf /x]sf] cjlw;Dd dfq dflgg' kb{5 .Æ 363 

:jtGqtf ckx/0fsf] jf:tljs cfwf/ s;}sf] n}lËs cled'lvs/0f jf n}lËs klxrfg g} 
xf] eGg] s'/fsf] cg';Gwfg ug]{ ;Gbe{df pm ;fRr} æc:j:y lbdfuÆ ePsf] JolQm xf] ls 
xf]Og< eg]/ ul/g] cg';Gwfg ;k|dfl0fs x'g' kb{5 . dfgj clwsf/ ;DaGwL o"/f]k]nL cbfntn] 
s] :ki6 u/]sf] 5 eg], æ;Ifd /fli6«o clwsf/L ;dIf To; k|sf/sf] k|s[lt ePsf] JolQmsf] 
klxrfgsf] nflu, Pp6f jf:tljs dfgl;s /f]u ljifos lrlsT;f ;+jGwL ljz]if1Æ364sf] 
cfjZostf kb{5 . o:tf k|Zgx?sf] k|df0f h'6fpg] lbzfdf lrlsT;sLo 1fgdf a9L ljZjf; 
ugf{n] P]ltxfl;s sfn–v08df ;d:of klg pAh]sf 5g\ . tyflk, ;dn}lËs cled'lvs/0f 
tyf ljnf]d n}lËs klxrfg ePsf JolQmx?nfO{ dfgl;s /f]uLsf]?kdf Aojxf/ ug]{ s'/f 
;dfKt ePsf] ;Gbe{nfO{ eg] Pp6f cu|udg g} dfGg' kg]]{ b]lvG5 .

361 Ibid., para. 22.
362 Amnesty International, Breaking the Silence: Human Rights Violations based on Sexual 

Orientation, London, 1995; See generally, Goodman, Ryan, "The Incorporation of International 
Human Rights Standards into Sexual Orientation asylum claims: cases of involuntary "medical" 
intervention", in Yale Law Journal, vol. 105, 1995.

363 Judgment of 5 October 2000, Case of Varbanov  v. Bulgaria, Application No. 31365/96, para. 
45.

364 Judgment of 24 October 1979, Case of Winterwerp  v. the Netherlands, Application No. 6301/73, 
para. 39.
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sfo{bnn] ckfËtf ePsf JolQm, nfu'–cf}ifwsf b'Ao{;gL / :jf:ysf] sf/0f y'gf-s}b_df 
/flvPsf PrcfO{le kLl8t h:tf hf]lvdo'Qm JolQmx?sf] cj:yf k|lt klg ulx/f] rf;f] 
AoQm u¥of] .365 o;n] s] l;kmfl/z u¥of] eg], æ:jf:ysf] sf/0f :jtGqtf ljd'lvs/0fdf 
k/]sf JolQmx?sf] ;DaGwdf sfo{bnn] o:tf sbdx?af6 k|efljt ePsf ;Dk"0f{ 
JolQmx?sf] xsdf klg ltgLx?sf] y'gf-s}b_ k|lt r'gf}lt lbb} Goflos pkrf/ cjnDjg ug'{ 
kb{5 .366 o:tf] Joj:yf n}lËs cled'lvs/0f, n}lËs klxrfg jf tL ;a} JolQmx?nfO{ 
pknAw x'G5 — oBlk cf}krfl/s cleof]u æ:jf:yÆ jf ædfgl;s c:j:ytfÆ egL nufOPsf] 
x'G5 . sfo{bnn] o:tf] k|sf/sf] kl/l:ylt jf/] ;f]r]sf] 5}g — t/, s] eg]sf] 5367 eg] k|To]s 
kl/l:yltdf æefjfgfTds ?kdfÆ dfq xf]Og, æk|To]s d'2f–d'2fsf] j:t'k/s cfwf/dfÆ lg?k0f 
ug'{ jfG5gLo x'G5 .o;\df o; lgb]{z cGtu{t j}olQs ;Dks{ u/]/ dfq} lg?k0f ul/g' kb{5 
eGg] s'/f pNn]v ul/Psf] 5 M

ædgf]lrlsT;sLo y'gfsf] lg0f{o /f]uL /flvPsf] ;+:yfsf] lj1sf] ljrf/ jf 
;]jf/t dgf]lrlsT;ssf] l/kf]{6 Pj+ l;kmfl/z cfP kl5 :jtM x6fpg' 
kb{5 . jf:tljs ?kdf eGg] xf] eg] lgs} s7Lg k|lqmof eP/ u'h|g' kb{5 — hxfF 
/f]uL jf p;sf] sfg"gL k|ltgLlwnfO{ lrlsT;ssf] l/kf]{6 dfly r'gf}lt lbg] 
df}sf k|bfg ul/g' kb{5 Ù / dgf]lrlsT;sLo y'gf g t s;}sf] cleJolQmsf] 
:jtGqtfk|lt cfFr k'¥ofpg, jf g t ;hfo lbg, /f]Sg, jf g t p;sf] /fhg}lts 
ljrf/wf/fTds jf wfld{s ljrf/, cf:yf jf ultljlwx?sf] sf/0f ckdfg ug{ 
g} k|of]u ug]{ ul/G5 . Æ368 

oL dxTjk"0f{ lgb]{zgx?n] dfgl;s :jf:ysf] cfwf/df ul/g] y'gf ;DaGwL ;fj{hlgs gLlt–
tTjx? Jff/] phfuf/ u/]sf 5g\, / ;+u;+u} To;/L y'gfdf k/]sfx?nfO{ s'g} klg k|sf/sf] 
lje]b x'gaf6 ;+/If0f ug]{tk{m klg plQs} ;hu u/fPsf 5g\ .

jo:s ;dn}lËs cEof;sf] ck/flws/0f ug]{ sfg"gx?n] :jtGqtf ljd'lvs/0fsf] kl/l:ylt 
;[hgf u/]sf] kfOPsf] 5 — To;sf/0f of] klg ts{k"0f{ 5 ls ;dn}lËs jf ljnf]d n}lËs 
klxrfg ePsf JolQmx?nfO{ ædfgl;s c:j:ytfÆ dfg]/ x'g] u/]sf y'gf æ:j]R5frf/LÆ x'G5g\ 
/ To;af6 :jtGqtfsf] clwsf/sf] pn‹g x'g] u/]sf5g\ . o; egfOsf] d"n cfwf/ s] xf] 
eg] o:tf sfg"g tyf k|fjwfgx? n}lËs cled'lvs/0f jf n}lËs klxrfgsf] cfwf/df x'g] 
cGofok"0f{ lje]bdf cfwfl/t x'G5g\ .

365 :j]R5frf/L y'g5]s ;+jGwL sfof{bnsf] k|ltj]bg, UN Doc. E/CN.4/2004/3, of 15 December 2003, 
para. 74.

366 Ibid., para. 87.
367 Deliberation No. 7 on issues related psychiatric detention, in Report of the Working Group on 

Arbitrary Detention, UN Doc. E/CN.4/2005/6, of 1 December 2004.para. 74.
368 Ibid., para. 58.
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%= km/s–n}l·s (LGBT) JolQmx?sf] :jtGqtfsf] sfg"gL ljd'lvs/0f ;DaGwdf 
ePsf ljz]if ;/f]sf/x¿  

k"0f{tM n}lËs cled'lvs/0f jf n}lËs klxrfgsf cfwf/ x'g] s}b Ps k|sf/sf] :j]R5frf/L 
;hfo x'g ;Sb5, tyflk km/s–n}lËs JolQmx? cfk\mgf] :jtGqtfsf] sfg"gL ljd'lvs/0fdf 
kg{ ;Sb5g\Ù pbfx/0fsf] nflu, ltgLx?n] ck/fw u/]sf] s'g} klg cj:yfdf :jtGqtfsf] 
ljd'lvs/0f :j]R5frf/L x'gaf6 hf]ufpg lgDg cfwf/-criteria_ k'u]sf] x'g' kb{5 M sfo{ljlws 
/ ;f/e"t j}wtf, p2]Zosf] sfg"gL cf}lrTotf, cfjZostf, ;dfg'kfltstf tyf dfgj 
clwsf/sf] k|Tofe"lt . :jtGqtf ljd'lvs/0fdf k/]sf km/s–n}lËs JolQmx?sf] klg cGo 
y'g'jfx? ;/xsf] ;dfg clwsf/ tyf k|Tofe"ltx? x'g' kb{5Ù h:tf] cfk\mgf] kqmfpmsf] 
sf/0f / cfk"m lj?4 nfu]sf cleof]usf] hfgsf/L kfpg] clwsf/, cfk\mgf clwsf/x? hfGg 
kfpg' kg]{ clwsf/ / oL clwsf/x? k|ltsf] kx'Fr x'g' kg]{, cfk\mgf] y'gf÷s}bsf] j}wtf 
pk/ r'gf}lt lbg kfpg] Goflos pkrf/sf] clwsf/, / olb ;f] sfg"gL geP 5'6sf/fsf] 
cfb]z kfpg] clwsf/, GofofwLz jf Goflos clwsf/L ;dIf tTk/tfk"j{s pkl:yt u/fpg' 
kg]{]{ clwsf/, tTsfn sfg"g Aoj;foLsf] kx'Fr kfpg' kg]{ clwsf/, aflx/L b'lgof;+u kx'Fr 
/fVg kfpg] clwsf/ tyf y'gf÷s}bsf] cjlwdf dfgjLo Jojxf/ kfpg' kg]{ clwsf/x? 
;fd]n 5g\ .369 

n}lËs cled'lvs/0f jf n}lËs klxrfg ePsf JolQmx?nfO{ oL clwsf/x? Pj+ ;'/Iffx?af6 
jl~rt ug{ jf aGb]h ug{ kfOg] 5}g . dfgj clwsf/ ;DaGwL cGt/–cd]l/sL cfof]un] 
cd]l/sfdf :jtGqtf ljd'lvs/0f ePsf JolQmx?sf] ;'/Iff ;DaGwL l;4fGt Pj+ c;n 
cEof;x? gfds k':tsdf lje]bsf] cGTo u/]sf] s'/f :ki6 pNn]v u/]sf]  5 M æs'g} klg 
cj:yfdf, :jtGqtf ljd'lvs/0f ePsf JolQmx?nfO{ [===] n}lËs cled'lvs/0fsf] sf/0faf6 
e]befj ul/g] 5}g . To;sf/0f, of t nlIft ul/Psf] xf];\ jf cGt/f{li6«o ?kn] dfGotf k|fKt 
JolQmx?sf] :jtGqtfsf] dfGotf, pkef]u jf ;f]sf] cEof; dfly gh/cGbfh ul/Psf] jf 
cj/f]w ul/Psf] lsg gxf];\ — :jtGqtf ljd'lvs/0f ;DaGwL s'g} klg e]befj, jlxis/0f 
jf jGb]h  lgif]lwt ul/g] 5 .Æ370 ;+o'Qm /fi6« ;+3Lo dfgj clwsf/ ;ldltn] s] klg pNn]v 
u/]sf] 5 eg] ;+s6sfnLg cj:yfdf klg clje]bsf l;4fGt pk/ jGb]h ug{ kfOg] 5}g .371 

369 s}bLx?sf] nflu Go"gtd dfkb08 ;DaGwL lgodx? -lgod (#_, s'g} k|sf/sf] y'g5]s jf sf/fuf/df 
/x]sf ;Dk"0f{ JolQmx?sf] ;+/If0fsf nflu l;4fGt ;+ufnf] -l;4fGtx? M !& / !*_, sfg"g Aoj;foLx?sf] 
e"ldsf ;DaGwL /fi6« ;+3Lo cfwf/e"t l;4fGtx? -l;4fGtx? M !, %, ^, & / *_, jnk"j{s j]kQf 
kfl/Psf ;Dk"0f{ JolQmx?sf] ;+/If0f ;DaGwL cGt/f{li6«o dxf;lGw -wf/f !&_, u}x|–Goflos, :j]R5frf/L tyf 
;+lIfKt xTofsf] k|efjsf/L lgjf/0f tyf cg';Gwfg ;DaGwL l;4fGtx? -l;4fGt ^_, / clk|msfdf :jR5 
;'g'jfO{ tyf sfg"gFL ;xfotfsf] clwsf/ ;DaGwL l;4fGt tyf lgb]{lzsfx? -l;4fGt …ªÚ @_Ù x]g'{xf];\ dfgj 
clwsf/ ;ldlt, ;fdfGo, l6Kk0fL g+= @), op. cit. 24, para. 11.

370 cd]l/sL /fHox?df :jtGqtf ljd'lvs/0f ul/Psf JolQmx?sf] ;+/If0f ;DaGwL l;4fGt tyf c;n 
cEof;x?sf] l;4fGt II . oL l;4fGtx? dfgj clwsf/ ;DaGwL cGt/–cd]l/sL cfof]uåf/f dfr{ @))* 
df cfk\mgf] !#!cf}+ lgoldt clwj]zgsf] bf}/fgdf cg'df]bg ul/Psf] lyof] . 

371 Dffgj clwsf/ ;ldlt M ;fdfGo l6Kk0fL g+=@( , doc. cit.,  para. 8.
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km/s–n}lËs (LGBT) JolQmx? x'g\  jf cGox? — :jtGqtf ljd'lvs/0f ePsf k|To]s 
JolQmx?nfO{ ædfgjLotf tyf dfgj JolQmdf cGtlg{lxt ul/dfsf] ;Ddfg u/L Aojxf/ 
ug{' kb{5 .Æ372 of] clwsf/ sfg"g adf]lhd jf /fHosf clwsf/Låf/f :jtGqtf ljd'lvs/0f 
ul/Psf k|To]s JolQmdf ;dfg ?kn] nfu' x'G5 — rfx] tL sf/fuf/x?, c:ktfnx? — vf;u/L 
dgf]lrlsT;Lo c:ktfnx?, s}b lzlj/x? Jff ;'wf/fTds ;+3÷;+:yfx? Jff h'g;'s} :yfgdf 
lsg gxf];\ .373 of] clwsf/sf] /Iff Pj+ ;+/If0f ug]{ st{Ao /fHo dfly x'G5 — vf;u/L 
hf]lvdk"0f{ cj:yfdf /x]sf JolQmx?sf] :jtGqtf ljd'lvs/0fdf k/]sf sf/0fn] ltgLx? 
k|lt /fHosf] ;sf/fTds bfloTj /xG5 .374 s}b k|0ffnL ;'wf/ ug'{ / y'g'jf x?nfO{ s'g} 
k|sf/sf wDsL tyf oftgf, q'm|/, cdfgjLo, jf ckdfghgs Jojxf/ jf ;hfo, n}lËs 
lx+;f, zf/Ll/s b08, ;fd'lxs b08, hj/h:tL x:tIf]k jf hf]/h'n'd tyf pgLx?sf JolQmTj 
;dfKt kfg]{ p2]Zoaf6 ul/g] jf pgLx?sf ef}lts jf dfgl;s Ifdtf gi6 ug]{ clek|foaf6 
ul/g] s'g} klg lqmofsnfkx?af6 ;+/If0f ug{sf] nflu ;'wf/fTds ;]jfx? pknAw u/fpg' 
;d]t /fHosf] bfloTj x'G5 .375

;+o'Qm /fi6« ;+3Lo dfgj clwsf/ ;ldltn] s] ;r]t u/fPsf] 5 eg] ;+s6sfnLg l:yltn] 
:jtGqtf ljd'lvs/0f ul/Psf] cjlwdf klg dfgjLotfk"j{s Aojxf/ ul/g' kg]{ clwsf/df 
s'g} jGb]h nufpg kfOg] 5}g .376 s'g} vf; b]zx?df s'g} zf;g cGtu{t kl/jlQ{t–n}lËs 
s}bLx?nfO{ nfdf], k"0f{tM k[ys y'gfdf /fVg] u/]sf] kfOG5 . dfgj clwsf/ ;ldltn] s] 7x/ 
u/]sf] 5 eg] o;/L cfk\mgf] hxfg–kl/jf/af6 s}bLnfO{ k"0f{tM cnu /fVgfn] æcg'jGw 
-ICCPR) sf] wf/f & cg';f/ cdfgjLo Jojxf/ 7xb{5, / Tof] wf/f !) sf] Kof/f=! n] rfx]sf] 
dfgjLo Jojxf/sf] dfkb08;+u klg aflemPsf] 7x5{ .Æ377 b'O{j6f ;+o'Qm /fi6« ;+3Lo oftgf 
;DaGwL k|ltj]bg x?n] s] pNn]v u/]sf 5g\ eg] æ;"rgf j]u/sf] y'gf u}x|–sfg"gL x'G5 / 
of] s'g} JolQm oftgfsf] hf]lvddf 5, 5}g eGg] s'/f lgwf{/0f ug]{ ;j}eGbf dxTjk"0f{ tTj 

372 x]g'{xf];\ M cg'jGw -ICCPR_ sf] wf/f !)-!_Ù ;Dk"0f{ cfk|jf;L tyf ltgsf kl/jf/sf ;b:ox?sf] 
clwsf/x?sf] ;+/If0f ;DaGwL cGt/f{li6«o dxf;lGw sf] wf/f !&-!_Ù jfnjflnsfsf] clwsf/ 
;DaGwL dxf;lGw sf] wf/f #&-u_Ù dfgj clwsf/ ;DaGwL cd]l/sL dxf;lGw sf] wf/f %-%_Ù dfgj tyf 
hgclwsf/ ;DaGwL clk|msL j8fkq sf] wf/f %Ù / dfgj clwsf/ ;DaGwL c/j j8fkq sf] wf/f @) .

373 Dffgj clwsf/ ;ldlt M ;fdfGo l6Kk0fL g+=@!Ù :jtGqtf ljd'lvs/0f ul/Psf JolQmx? Kf|lt ePsf 
cdfgjLo Jojxf/, wf/f !), Kof/f=@.

374 Ibid., para. 3; European Court of Human Rights, Judgment of 14 June 2002, Case of Paul and 
Audrey Edwards v. the United Kingdom, Application No. 46477/99; and Inter-American Court 
of Human Rights, Judgment of 2 September 2004, Case of Juvenile Re-education Institute  v. 
Paraguay, para. 158

375 lgDg s'/f nufot x]g'{xf];\M Dffgj clwsf/ ;ldlt M ;fdfGo l6Kk0fL g+=@!Ù doc. Cit,; Principle I of the 
Principles and Best Practices on the Protection of Persons Deprived of Liberty in Americans; 
Principle M(7) of the Principles and Guidelines on the right to a Fair Trial and Legal Assistance in 
Africa; Inter-American Court of Human Rights, Judgment of 2 September 2004, Case of Juvenile 
Re-education Institute v. Paraguay.

376 Dffgj clwsf/ ;ldlt M ;fdfGo l6Kk0fL g+=@(,  doc. Cit., para 13(a). In the same line, see Principle 
I of the Principles and Best Practices on the Protection of Persons Deprived of Liberty in 
Americans.

377 Views of 6 November 1997, Communication No. 577/1994, Case of Víctor Alfredo Polay Campos 
v. Peru, para. 8.6, CCPR/C/61/D/577/1994, 9 January 1998.
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xf] .378 dfgj clwsf/ ;ldlt, oftgf lj?4sf] ;ldlt / dfgj clwsf/ ;DaGwL cGt/–cd]l/sL 
cbfntx?n] pNn]v u/]sf 5g\ ls y'g5]s ul/Psf jf h]n k/]sf JolQmnfO{ nfdf] PsfGtsf] 
sf/fjf; -prolonged solitary confi nement_ jf ;"rgf j]u/sf] y'gf -incommunicado 
detention_ n] oftgf jf b'Jo{jxf/ h:tf lgif]lwt sfo{ u/fpg ;Sb5 .379

sfg"g Joj;foLsf] e"ldsf ;DaGwL ;+o'Qm /fi6« ;+3Lo cfwf/e"t l;4fGt x?sf] l;4fGt & 
df ;f/ ?kdf s] pNn]v ul/Psf] 5 eg], ækmf}hbf/L cleof]u ;lxt jf ljgf kqmfpm jf 
y'g5]sdf k/]sf ;Dk"0f{ JolQmx?sf] tTsfnsf]] sfg"g Aoj;foLsf] kx'Fr /xg]5 / s'g} xfntdf 
klg kqmfpm jf y'gfdf k/]sf] ;do b]lvsf] $* 306f s6fpg kfOg] 5}g . dfgj clwsf/ 
;ldltn] pNn]v u/]sf] 5, ækqmfpm k/]sf ;Dk"0f{ JolQmx?sf] t'?Gt} k/fdz{sf] kx'Fr x'g' 
kb{5,Æ380 /, æs'g} sfg"g Joj;foL jf aflx/L b'lgofsf cGo JolQmx?;+usf] kx'Fr, ljgf 
;"rgfsf] nfdf] y'gf-sf/fjf;_sf] k|of]un] cg'aGw sf wf/fx? &, (, !) tyf !$ sf] 
kf/f=#-v_ x?sf] pn‹g x'g hfG5 .Æ381 ;ldltn] s]  l;kmfl/z u¥of] eg], æs;}nfO{ klg 
sfg"g Joj;foLsf] kx'Fr ljgf $* 306f eGbf a9L y'g5]s ul/g] 5}gÆ382 / k|zf;lgs y'gfdf 
k/]sf ;d]tsf ;Dk"0f{ y'g'jfx?nfO{ sfg"g Aoj;foLsf] tTk/tfk"j{ssf] kx'Fr k|bfg ul/g' 
kb{5 .383 ;+o'Qm /fi6« ;+3Lo oftgf ;DaGwL ljz]if k|ltj]bsn] s] pNn]v u/]sf] 5 eg], 
æcGt/f{li6«o sfg"g adf]lhd / /fHox?n] cEof; u/L ;'lglZrt u/]cg';f/, j:t'tM kqmfpm 
tyf y'gf ;DaGwL lgDg lnlvt cfwf/e"t sfg"gL ;'/Iffx? s'g} klg sfg"gdf s'g} k|sf/sf] 
cft+ssf/L sfg"g nufotdf klg /xg' kb{5 — kqmfpm k/]sf] @$ 306f leq sfg"g Aoj;foL 
kfpg]] clwsf/384 x'g' kb{5 . sfg"g Joj;foL k|ltsf] kx'Frsf] clwsf/nfO{ ;xhLs/0f ug{ 
cfk\mgf] hxfg–kl/jf/ tyf cGo JolQmx?;+u ;Dk{s ug]{ l;nl;nfdf y'g'jfnfO{ cflwsfl/s 
:yfgdf dfq y'gfdf /fVg' kb{5 / clwsf/Lx?n] ltgLx?sf] kl/rosf] clen]v /fVg' kb{5 .385 
378 ljz]if k|ltj]bssf] k|ltj]bg, A/57/173, 2 July 2002, para. 16, E/CN.4/2004/56, para. 37, and 

A/57/173, 2 July 2002, para. 16.
379 Dffgj clwsf/ ;ldlt M ;fdfGo l6Kk0fL g+=@)M u}x|—Goflos, ;+lIfKt jf :j]R5frf/L xTof pk/ lgif]w, wf/f 

& Kof/f=^ ; Committee against Torture (Reports A/54/44, paras. 121 and 146; A/53/44, para. 135; 
and A/55/44, para. 182) and Inter-American Court of Human Rights, Judgment of 29 July 1988, 
Case of  Velasquez Rodriguez(para. 156) and Judgment of 12 November 1997, Case of Suarez 
Rosero(paras. 90-91).

380 Dffgj clwsf/ ;ldltsf] c+lQd\ lgisif{ M  hlh{of, CCPR/C/79/Add.75, 5 May 1997, para. 27.
381 Dffgj clwsf/ ;ldltsf] c+lQd\ lgisif{ M O{h/fOn, CCPR/CO/78/ISR, para. 13.
382 P]
383 Dffgj clwsf/ ;ldltsf] c+lQd\ lgisif{ M O{h/fOn, CCPR/CO/78/ISR, para. 13, :jLh/n}08, CCPR/

C/79/Add.70, para. 26; and Views of 27 July 1993, Communication No. 326/1988, Case of Henry 
Kalenga v. Zambia, CCPR/C/48/D/326/1988, para. 6.3.      ,  

384 ljz]if k|ltj]bssf] k|ltj]bg, A/57/173, 2 July 2002, para. 18. See also: E/CN.4/2004/56, para. 32.
385 jnk"j{s j]kQf kfl/Psf ;Dk"0f{ JolQmx?sf] ;+/If0f ;DaGwL 3f]if0ffkq sf] wf/f !)=!Ù jnk"j{s j]kQf 

kfl/Psf ;Dk"0f{ JolQmx?sf] ;+/If0fsf nflu cGt/f{li6«o dxf;lGwsf] wf/f !&Ù s}bLx? k|ltsf] 
Aojxf/sf nflu Go"gtd dfkb08 ;DaGwL lgodx? sf] lgod &Ù s'g} klg k|sf/sf y'g5]s jf sf/fuf/df 
k/]sf ;Dk"0f{ JolQmx?sf] ;+/If0fsf nflu ag]sf] l;4fGtx?sf] ;+ufnf],  l;4fGt @) / @(Ù u}x|–Goflos, 
:j]R5frf/L tyf ;+lIfKt xTofsf] k|efjsf/L lgjf/0f tyf cg';Gwfg ;DaGwL l;4fGtx?sf] l;4fGt ^Ù 
jnk"j{s j]kQf kfl/Psf ;Dk"0f{ JolQmx?sf] ;DaGwdf cGt/–cd]l/sL dxf;lGwsf] wf/f XI, o"/f]k]nL 
sf/fuf/ ;DaGwL lgodx?sf] lgod & / *Ù / clk|msfdf :jR5 k"k{If tyf sfg"gL ;xfotfsf] clwsf/ 
;DaGwL l;4fGt tyf lgb]{lzsfx? sf] l;4fGt …8Ú -^_ .
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nfdf] cjlwsf] ;"rgf j]u/sf] y'gf÷sf/fjf; lbP/ jf nfdf] cjlwsf] PsfGt gh/jGb u/]/ 
j]kQf kfl/g] sfo{nfO{  k"0f{tM k|ltjGw ul/Psf] 5.

lrlsT;s tyf lrlsT;f ;xfos;+usf] tTk/tfk"j{ssf] kx'Fr kfpg] clwsf/ ljZjel/ g} 
k|rlnt 5 .386 dfgj clwsf/ ;DaGwL cGt/–cd]l/sL cfof]un] s] :ki6 u/]sf] 5 eg] of] 
clwsf/ y'g'jfx?sf] ;'/Iffsf] lglDt olt dxTjk"0f{ 5 ls o;nfO{ ;+s6sfnLg l:yltdf 
jGb]h cGtu{t klg lgnDjg ug{ ;lsb}g .387 oyf]lrt cf}iflwf]krf/ k|bfg ug{ g;Sg' klg 
oftgf jf q'm/, cdfgjLo jf ckdfghgs Jojxf/af6 klG5g' /fHosf] bfloTjsf] pn‹g x'g 
;Sb5 .388

cg'ejn] s] atfPsf] 5 eg] hj km/s–n}lËs (LGBT) JolQmx? y'gf jf s}bdf kb{5g\\ / 
ltgLx?sf] hf]lvdL gf6sLo9Ën] a9\b5 eg] lghx? ;dfhdf hf]lvdsf] l:yltdf 5g\ eGg] 
a'em\g' kb{5 . oyfy{df y'g'jf ag]sf dlxnf tyf k'?if ;dlnËLx?, l4lnËLx? jf ljnf]d 
lnËLx? y'gfdf k/]sf cGo hg;+Vofsf] t'ngfdf389 lx+;f, jnfTsf/ tyf n}lËs cfqmd0fsf] 
7"nf] hf]lvddf k/]sf] b]lvG5g\ . o;f] x'g'df w]/} sf/0fx? 5g\ M o:tf JolQm lj?4sf] 3[0ff 
Pj+ kIfkft, csf{lt/ ;fdflhs snÍ h;\n] ltgLx?nfO{ j}olQs ;DaGw :yfkgf ug{ ufx|f] 
x'G5 / cGo dflg;x? ltgLx?sf] lj?4df nfUg] ub{5g\, clg To:tf cg'e"lt h;\n] jf/Djf/ 
cf}krfl/s Pj+ cgf}krfl/s ?kn]] lje]b pAhfp+g] ub{5 — o:tf] vfn] lx+;f ug]{x?nfO{ To;sf] 
kl/0ffd yfxf x'b}g .390 Gofo k|0ffnLsf lhDd]jf/ JolQmx? o; k|sf/sf] lx+;fsf] Go"lgs/0f 
ug]{ pkfox? ckgfpg jfWo x'G5g\ .391

386 The Body of Principles for the Protection of All Persons under Any Form of Detention or 
Imprisonment (Principle 24), the Declaration on the all Protection of all persons from Enforced 
Disappearance (Article 10) and the standard Minimum Rules for the treatment of Prisoners 
(Rules 37 and 92).

387 Reoport of Terrorism and Human Rights, op. cit., paras. 127 and 139 amd Recommendation No. 
7.98.

388 For example, Inter-American Court of Human Rights, Judgment of 7 September 2004, Case of Tibi 
v. Ecuador, para. 151; African Commission on Human and Peoples' Rights Case of International 
Pen v. Nigeria, Communication Nos. 137/94, 139/94, 154/96 and 161/97(1998), para. 80; Inter-
American Court of Human Rights, Judgment of 27 November 2003, Case of Maritza Urrutia v. 
Guatemala, paras. 77-78.

389 For example, European Committee for the Prevention of Torture, Visit Report Germany 2005, 
CPT/Inf (2007) 18, para. 109; Report of the Special Rapporteur on question of torture and other 
cruel, inhuman or degrading treatment or punishment, E/CN.4/2002/76/Add.1, 14 March 2002, 
para. 829; Report of the Special Rapporteur on question of torture and other cruel, inhuman or 
degrading treatment or punishment, interim report, A/56/156, 3 July 2001.

390 European Committee for the Prevention of Torture, Visit Report Ukraine 2000, CPT/Inf (2002) 
23, para. 65; and Concluding Observations of the Committee against Torture: Brazil, A/56/44, 
16 May 2001, para. 119; Report of the Special Rapporteur on question of torture and other cruel, 
inhuman or degrading treatment or punishment, interim report, A/56/156, 3 July 2001, para. 23.

391 European Committee for the Prevention of Torture, Visit Report Germany 2005, CPT/Inf (2007) 
18, para. 112; European Committee for the Prevention of Torture, Visit Report Ukraine 2000, 
CPT/Inf (2002) 23, para. 65; Farmer v. Brennan, 511 U.S. Supreme Court, 825, 847 (1994).
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hd{gLsf] Pp6f sf/fuf/ —æhxfF ;dlnËLx?nfO{ cGo s}bLx?n] cfqmd0f u/L hf]lvddf 
kf/]sf lyPÆ — To;sf] e|d0f kl5 oftgf lgoGq0fsf nflu o"/f]k]nL ;ldlt -CPT_ n] s] 
lg?k0f u¥of] eg], æsf/fuf/sf clwsf/Lx?sf] st{Ao csf{nfO{ xfgL–gf]S;fgL k'¥ofpg 
vf]Hg]x?af6 af+lsnfO{ ;'/Iff k|bfg ug]{ lhDd]jf/L klg xf] . hxf+ Pp6f ;d"x ;fRr} hf]lvdk"0f{ 
5, To;}n] of] w]/} dxTjk"0f{ 5 .392 Pp6f k'?ifaf6 dlxnf aGg] kl/jlt{t–lnËL -transsexual_ 
hf] Pp6f ;'/Iff ;ts{tf ckgfOPsf] k'?if sf/fuf/df :yfGtl/t eP kl5sf] b'O{ xKtf jLrdf 
g} jnfTs[t eOg\ — To; d'2fdf cd]l/sL ;jf]{Rr cbfntn] s] k}m;nf u¥of] eg] æsf/fuf/sf 
clwsf/Lx?sf] st{Ao æsf/fuf/sf] dfgjLo l:yltÆ klg x]g'{ xf], h;\cGtu{t pko'Qm pkfox? 
dWo] Pp6f jnfTsf/ jf n}lËs cfqmd0fsf] ;+efjgf x6fO{ vt/fsf] Go"lgs/0f ug'{ klg 
/x]sf] lyof] — h'gs'/f, To:tf] x'g ;Sb5 eg]/ clwsf/Lx?nfO{  clu|d cg'dfg lyof] .393 
o:tf lg/f]wfTds pkfo k|lt j]jf:tf u/L lbbf sf/fuf/—kl/;/df jnfTsf/sf k'g/fj[lt jf 
n}lËs cfs|d0f eO/xGf ;Qm5 — /, To;af6 oftgf tyf q'm|/, cdfgjLo jf ckdfghgs 
Aojxf/ tyf bf;Tj dfly nufOPsf lgif]w nufotsf cGt/f{li6«o dfgj clwsf/sf w]/} 
dfGotfx?sf] pn‹g x'g hfG5 .394

;f/f+z 

• j}olQs :jtGqtfsf] clwsf/ tyf :jtGqtfsf] :j]R5frf/L 9Ën] ljd'lvs/0f x'g' 
gx'g] clwsf/ cGt/f{li6«o dfgj clwsf/ sfg"g ljZjAofkL ?kdf :jLs[t tyf 
;'/lIft ul/Psf 5g\ Ù

• :jtGqtf ljd'lvs/0f ePsf km/s–n}lËs JolQmx?sf] klg cGo y'g'jf÷s}bLx? ;/x 
;dfg clwsf/ tyf k|Tofe"ltx? x''G5g\ M h:tf] cfk\mgf] kqmfpmsf] sf/0f / cfk"m 
lj?4 nfu]sf] cleof]usf] hfgsf/L kfpg] clwsf/, cfk\mgf] clwsf/sf] hfgsf/L 
kfpg' kg]{ clwsf/ / oL clwsf/x?df kx'Fr x'g' kg]{, cfk\mgf] y'gf÷s}b ;hfosf] 
j}wtf pk/ r'gf}lt lbg kfpg] Goflos pkrf/sf] clwsf/, / olb ;f]sf] sfg"gL 
cfwf/ geP 5'6sf/fsf] cfb]z kfpg] clwsf/, GofofwLz jf Goflos clwsf/L 
;dIf tTk/tfk"j{s pEofOg kfpg] clwsf/, sfg"g Aoj;foLsf] kx'Fr kfpg' 
kg]{ clwsf/, aflx/L b'lgof;+u kx'Fr /fVg kfpg] clwsf/, y'gf÷s}bsf] cjlwdf 
dfgjLo Aojxf/ kfpg' kg]{ clwsf/ tyf lrlsT;s Pj+ lrlsT;f ;xfos;+u 
tTk/tfk"j{s kx'Fr x'g kfpg] clwsf/x? ;lDdlnt x'G5g\ . n}lËs cled"lvs/0f jf 
n}lËs klxrfg ePsf JolQmx?nfO{ oL clwsf/ jf ;'/Iffx?af6 jl~rt ug{ jf 
jGb]h nufpg kfOg] 5}g . 

• n}lËs cled"lvs/0f jf n}lËs klxrfgsf] cfwf/df dfq x'g] :jtGqtf ljd'lvs/0fn] 
Pp6f :j]R5frf/L y'gf lgDTofpg ;Sb5 . To:tf sfg"g tyf To; cGtu{tsf 

392 European Committee for the Prevention of Torture, Visit Report Germany 2005, CPT/Inf (2007) 
18, paras. 109, 12.

393 Farmer v. Brennan, 511 U.S. Supreme Court, 825, 847 (1994).
394 Inter-American Court of Human Rights, Judgment of 2 September 2004, Case of Juvenile Re-

education Institute  v. Paraguay; European Court of Human Rights, Judgment of 14 June 2002, 
Case of Paul and Audrey Edwards v. the United Kingdom, Application No. 46477/99.
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cEof;x? h;\n] lglZrt k|sf/sf] n}lËs cled"lvs/0f jf n}lËs klxrfgsf 
cleJolQmx?nfO{ ck/flws/0f ub{5 / h;\af6 :jtGqtfsf] cgfjZos ?kn] 
ljd'lvs/0f x'g hfG5, ltgLx?sf] cGTo ug]{ /fHosf] bfloTj x'G5 . o;\cGtu{t 
c:ki6 æg}ltstfÆsf k|fjwfgx?sf] k|of]u tyf k|zf;lgs cEof;x? h;\df 
dfgl;s :jf:ysf] kl/efiff nufot k|ToIftM k|fof]lht cf/f]kx? kb{5g\ .

• :jtGqtf ljd'lvs/0fsf] cjwf/0ff cGtu{t kqmfpm÷w/ks8, y'gf÷sf/fjf;, 
;'g'jfO{ k"j{sf] y'g5]s, k|zf;lgs y'g5]s, gLltut y'gf, gh/jGb, cfjf;df ul/g] 
y'gf O{Toflb ;lxtsf ljleGg :j?kx? kb{5g\ .

• ;+s6sfnLg l:yltdf :jtGqtfsf] clwsf/ dfly jGb]h nfUg ;Sb5 . tyflk, 
o:tf jGb]h-l;df_ cGt/f{li6«o sfg"g adf]lhd cGo bfloTjx? cg'?k ;lDdng 
ePsf] x'g' kb{5 .

• æ:j]R5frfl/tfÆsf] wf/0ff æsfg"g ljkl/tÆ j/fj/ dfq dflgb}g, a? o;\ cGtu{t 
cg'ko'Qmtf, cGofo tyf k"jf{g'dfgsf] cefj nufotsf tTjx? ;dfj]z u/L a9L 
Aofks ?kn] AofVof ug{' kb{5 . 

• :jtGqtfsf] ljd'lvs/0f :j]R5frf/L gx'g o;df lgDg cfwf/x? b]lvg' kb{5M 
sfo{ljlws tyf ;f/e"t j}wtf, p2]Zosf] sfg"gL cf}lrTotf, cfjZostf, 
;dfg'kfltstf tyf dfgj clwsf/sf] cGt/j:t' – vf;u/L JolQmsf] ;'/Iff / 
To;sf] pkrf/ kfpg] clwsf/ Ù

• km/s–n}lËs JolQmx?sf] :jtGqtf sfg"gL ?kn] ljd'lvs/0f x'g ;Sb5, t/ 
ltgLx?sf] :jtGqtf ljd'lvs/0f :j]R5frf/L gx'g dflysf] cfwf/-criteria_ k'u]sf] 
x'g' kb{5 .

• :jtGqtf ljd'lvs/0f Toltj]nf :j]R5frf/L ePsf] dflgG5, hj M 

• :jtGqtf ljd'lvs/0fsf] cf}lrTo l;4 ug{ sfg"gL cfwf/ k]z ug{ :ki6tM 
c;Dej x'G5 Ù

• :jtGqtf ljd'lvs/0f dfgj clwsf/sf] ljZjAofkL 3f]if0ffkq tyf cg'jGw
-ICCPR_ sf wf/fx?åf/f k|Tofe"t ul/Psf clwsf/ Pj+ :jtGqtfx? pkef]u 
ubf{ pTkGg ePsf] x'G5Ù 

• :jR5 ;'g'jfO{sf] clwsf/ ;DaGwL cGt/f{li6«o dfGotfsf] k"0f{ jf cf+lzs 
kl/kfngf gul/Paf6 pTkGg x'g] o:tf] uDeL/ l:ylt, h;\n] :jtGqtf 
ljd'lvs/0fsf] :j]R5frf/L rl/qsf] :j?k ln+b5Ù

• y'g'jf-s}bL_x?nfO{ s'g} k|sf/sf] wDsL tyf oftgf, b'Jo{jxf/ jf b08, n}lËs 
lx+;f, zf/Ll/s b08 tyf cGo cdfgjLo sfo{x?af6 ;+/If0f ug]{ lbzfdf 
/fHox?sf] sfg"gL bfloTj x'G5 .
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 æ of] dfgj hLjgsf] ;jf]{Rr clwsf/ xf] . Æ

— dfgj clwsf/ ;ldlt 395

ª= hLjgsf] clwsf/ 

!= sfg"gL k|s[lt tyf If]q

hLjgsf] :j]R5frf/L x/0f x'g gkfpg] clwsf/ w]/} cGt/f{li6«o b:tfj]hx?åf/f ;+/lIft 
Pp6f ljZjJofkL clwsf/-universal right_ xf]Ù396 / o;sf] pkef]u cGo ;j} dfgj 
clwsf/sf nflu cfjZos x'G5g\ . olb of] clwsf/sf] ;Ddfg ePg eg] cGo ;j} clwsf/x? 
cgy{ x'G5 .397 ;a} cGt/f{li6«o dfgj clwsf/sf b:tfj]hx?n] hLjgsf] clwsf/sf] df}lns 
k|s[lt dfly hf]8 ub{5g\ . ;+o'Qm /fi6« ;+3Lo dfgj clwsf/ ;ldltn] atfPsf] 5 — æof] 
;jf]{Rr clwsf/ xf], h;\nfO{ /fi6«sf] cl:tTj pk/ r'gf}lt eO{ ;+s6sfnLg l:ylt nfu] klg 
of] clwsf/nfO{ lgnDjg -derogation_ ug{ kfOb}g .Æ398 dfgj clwsf/ ;DaGwL cGt/–
cd]l/sL cbfntn] cem hf]8 u/]sf] 5, æhLjgsf]  df}lns clwsf/ cGtu{t :j]R5frf/L9Ën] 
hLjgsf] x/0f ug{ gx'g] k|To]s dfgj hfltsf clwsf/ dfq xf]Og, clkt' Tof] clwsf/ klg kb{5 
h;\af6 p;nfO{ Pp6f ul/dfdo hLjg k|Tofel"t ug]{ cj;/x? k|fKt x'g ;sf]]];\ .Æ399 
dfgj tyf hgclwsf/ ;DaGwL clk|msL cfof]un] hLjgsf] clwsf/nfO{ æcGo ;Dk"0f{ 
clwsf/x?sf] cfnDj -fulcrum_ / kmf]x/f -fountain_ dfg]sf] 5, h;\af6 cGo clwsf/x? lgM;[t 
x'G5g\ .Æ400

395 Dffgj clwsf/ ;ldlt MViews of 31 March 1982, Case of  Suarez de guerrero v. Colombia, 
Communication No. 45/1979, para. 13.1.

396 dfgj clwsf/sf] ljZjjofkL 3f]if0ffkqsf] wf/f #; cg'jGw (ICCPR) sf] wf/f ^; ;Dk"0{f cfk|jf;L 
sfdbf/ tyf ltgsf kl/jf/x?sf] clwsf/x/sf]  ;+/If0f ;+jGwL cGt/f{li6«o dxf;lGw sf] wf/f (; 
jfnjflnsfsf] clwsf/ ;+jGwL dxf;+lGw sf] wf/f ^; ckfËtf ePsf JolQmx?sf] clwsf/ ;+jGwL 
dxf;lGwsf] wf/f !); u}x|–Goflos, :j]R5frf/L tyf ;+lIfKt xTofx?sf] k|efjsf/L lgif]w tyf cg';+Gwfg 
;+jGwL l;4fGtx? sf] l;4fGt g+= ! cflbjf;L tyf hghfltx?sf] clwsf/ ;+jGwL /fi6«;+3Lo 
3f]if0ffsf] wf/f & Ù cfk"m a;]sf] d'n'ssf] gful/s gePsf] JolQmx?sf] dfgj clwsf/ ;DaGwL 3f]if0ff 
-wf/f %_ ; clk|msfdf dfgj tyf hgclwsf/sf] clk|msL j8fkq sf] wf/f $; jfnjflnsfsf] clwsf/ tyf 
sNof0f ;DaGwL clk|msL j8fkq -wf/f % _; dfgjsf] clwsf/ tyf st{Jo ;+jGwL cd]l/sL 3f]if0ffkq sf] 
wf/f !; dfgj clwsf/ ;DaGwL cd]l/sL dxf;lGw -wf/f $_; dfgj clwsf/ ;+jGwL c/j j8fkq sf] 
wf/f %; dfgj clwsf/ ;+jGqL o"/f]kLo dxf;lGw sf] wf/f @; o"/f]k]nL ;+3sf] df}lns clwsf/ ;+jGwL 
j8fkq sf] wf/f % .                                  

397 Judgment of 19 November 1999, Case of "Street Children" (Villagran-Morales et al.) v. 
Guatemala, para. 144.

398 Dffgj clwsf/ ;ldlt M  ;fdfGo l6Kk0fL g+= ^:  hLjgsf] clwsf/ - wf/f ^ _ Kof/f ! tyf  ;fdfGo 
l6Kk0fL g+= !$:  cf0fljs xltof/ tyf HfLjgsf] clwsf/, - wf/f ^ _ Kof/f ! 

399 Judgment of 19 November 1999, Case of "Street Children" (Villagran-Morales et al.) v. 
Guatemala, para. 144.

400 Case of Forum of Conscience v. Sierra Leone, Commnication No. 223/98 (2000), para. 19.
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hLjgsf] clwsf/nfO{ ;b}j Pp6f km/flsnf]?kn] AofVof ug'{ kb{5 / o; dflysf] l;df 
k|lt  emg\ s7f]/ AofVof ug'{ kb{5 . cGt/–cd]l/sL cbfntn] uDeL/tfk"j{s 7x/ u/]sf] 5 
ls, æo;sf] cGtlg{lxt k|s[ltsf] sf/0f o; clwsf/ k|ltsf] s'g} klg s7f]/ b[li6sf]0f cdfGo 
x'G5 .Æ401 o;sf] l;dfnfO{ pNn]v ub}{ dfgj clwsf/ ;DaGwL o"/f]k]nL cbfntn] s] lg0f{o 
u¥of] eg], æltgLx?nfO{ s7f]/tfk"j{s cYof{pg' kb{5 .Æ402 dfgj clwsf/ ;ldltsf cg';f/ 
æhLjg k|ltsf] clwsf/sf] cleJolQmnfO{ jGb]h ug{ ;lsg]] cy{df a'e\mg' x'b}g .Æ403  

@= hLjgsf] clwsf/sf] ;+/If0fsf nflu /fHosf] bfloTj

cGt/f{li6«o dfgj clwsf/ sfg"g cGtu{t hLjgsf] clwsf/sf] ;DaGwdf ;+/If0fsf] bfloTj 
;jf]{kl/ dflgG5 / o; pk/ /fHon] s'g} klg cj:yfdf jGb]h nufpg gkfOg] bfloTjx? 
dWo]df kb{5 .404 ;f]xLcg'?k, s'g} klg /fHon] cfk\mgf] :jflwgtf jf ;'/Iff dfly vt/f pTkGg 
ug]{ o'4, ;fj{hlgs vt/f jf cGo ;+s6sfnLg l:yltdf405 klg hLjgsf] clwsf/sf] ;+/If0f 
ug'{ kg]{ cfk\mgf] bfloTjaf6 klG5g] u/L sbdx? rfNg' x'b}g . hLjgsf] clwsf/sf] ;jf]{kl/ 
;+/If0f gLlt /fHosf] If]qflwsf/ leqsf k|To]s JolQm dfly nfu' x'G5 / ;f]xL cg'?k, 
æljjflbt JolQmsf] ultljlwx? — oBlk, cjflG5t jf vt/f k'–ofpg] vfnsf] lsg gxf];\ — 
tL pk/ tflTjs ljjfb x'g ;Sb}g .Æ406 

hLjgsf] clwsf/n] of] dfq} cg'dfg ub}{g ls s'g} klg JolQmsf] hLjgsf] :j]R5frf/L x/0f 
gul/g] s'/f dfq xf]Og-gsf/fTds bfloTj _, a? /fHox?n] hLjgsf] clwsf/sf] /Iff Pj+ 
;+/If0fsf] nflu-;sf/fTds bfloTj_ cfjZos ;j} pkfox? rfNg' kb{5 . dfgj clwsf/ 
;DaGwL cGt/–cd]l/sL cbfntn] atfPsf] 5 ls, /fHon] æcfk\mgf] If]qflwsf/ cGtu{tsf 
JolQmx?sf] hLjgsf] clwsf/sf] /Iff Pj+ ;+/If0fsf] nflu s'g} jf ;Dk"0f{ cfjZos pkfox? 
cjnDjg ug'{ kb{5 . [===] /fHox?n] Pp6f sfg"gL ?k/]vf th'{df ug{ cfjZos ;j} pkfox? 

401 Judgment of 6 April 2006, Case of  Baldeon-Garcia v. Peru, para. 82. See also, Case of the "Street 
Children" (Villagran-Morales et al.) v. Guatemala, para. 144.

402 Judgment of 27 September 1995, Case of McCann and Others v. The United Ktigdom, Application 
No. 17/1994/464/545, para. 147.

403 Dffgj clwsf/ ;ldlt M ;fdfGo l6Kk0fL g+= ^: -HLjgsf] clwsf/_ , wf/f ^, x/k %
404 cg'jGw sf] wf/f $Ù dfgj clwsf/ ;+jGwL o"/f]k]nL dxf;lGw sf] wf/f !%Ù dfgj clwsf/ ;+jGwL cd]l/sL 

dxf;+lGw sf] wf/f @&, dfgj clwsf/ ;+jGwL c/j j8fkq sf] wf/f %; clk|msL j8fkqn] tL clwsf/x? 

dfly  ;+s6sfnLg tyf s'g} ljz]if kl/l:yltdf klg jGb]h / kl/l;df  nfUg g;Sg] eGg] pNn]v ul/Psf] 
5 .  x]g'{xf];\M African Commission on Human and Peoples' Rights, Case of  Media Rights Agenda 
and Constitutional Rights Project v. Nigeria, Communications No. 105/93, 128/94, 130/94 and 
152/96), 1998, para. 67-68.

405 European Court of Human Rights, McCann and Others v. The United Ktigdom, doc. Cit., para. 
147; and Judgment of 14 December 2000, Case of Gül v. Turkey, Application No. 22676/93), 
para. 78. See also Human Rights and the Fight against International Terrorism, The Council of 
European Guidelines, March 2005, Guideline XV.

406 See, mutatis mutandis, Judgment of 25 October 1996, Case of Chahal v. The United Kingdom, 
Application No. 22414/93, para. 80.
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rfNg' kb{5 — h;\n] hLjgsf] clwsf/ dflysf] s'g} ;+efJo vt/f /f]Sg ;sf];\ — Pp6f 
k|efjsf/L sfg"gL k|0ffnL :yflkt u/L 5fgljg ug{ ;sf];\ — /fHosf clwsf/Lx? Pj+ cGo 
JolQmx?åf/f hLjg x/0f ug{ ;Sg] ck/fwx?nfO{ bl08t u/L Ifltk"lt{ lbnfpg ;sf];\ / 
Pp6f ul/dfdo hLjgofkgsf nflu cfjZos zt{x? k|lt j]/f]s6f]s kx'Frsf] clwsf/sf] 
k|Tofe"lt ug{ ;sf];\ .Æ407 

hLjgsf] clwsf/sf] /Iff ug]{ st{Ao cGtu{t s'g} klg JolQmnfO{ hLjgsf] :j]R5frf/L x/0fsf] 
jf:tljs hf]lvd ePsf d'n'sdf kmsf{pg, b]z–lgsfnf ug{, ;'k'b{uL ug{, lg:sfzg ug{, 
:yfGt/0f ug{ jf cGoyf u/L k7fpg lgif]w ul/Psf] 5 . 408 vf;u/L, d[To'b08nfO{ o; cl3 g} 
k|ltjGw nufO{;s]sf /fHox?df o;nfO{ sfof{Gjog gug]{ / o;sf] sfof{Gjogsf] l;nl;nfdf 
/x]sf jf:tljs hf]lvd\df k/]sf JolQmx?sf] e]b gvf]Ng]—b'a} bfloTj /x]sf x'G5g\ .409 

;+o'Qm /fi6« ;+3Lo dfgj clwsf/ ;ldltn] s] pNn]v u/]sf] 5 eg] æcg'jGw -ICCPR_ sf] 
wf/f ^=! sf] Kof/f=# åf/f k|ToIf?kn]  k|Tofe"t u/]sf hLjgsf] :j]R5frf/L x/0f lj?4sf] 
;'/Iff ;jf]{kl/ dxTjsf] x'G5 . ;ldltn] lgb]{z u/]sf] 5 M kIf–/fHox?n] cfk/flws sfo{x?åf/f 
hLjg x/0f ug]{ ck/fwnfO{ /f]Sg] / bl08t ug]{ sbdx?  RffNg] Dffq} xf]Og, a? ltgLx?sf 
cfk\mg} ;'/Iff jnx?åf/f ug]{ :j]R5frf/L xTof jGb ug'{ klg plQs} h?/L 5 . /fHosf 
cfk\mg} clwsf/Lx?åf/f hLjgsf] x/0f x'g'' Pp6f lgs} uDeL/td\ ljifo xf] . To;sf/0f, o:tf 
clwsf/Lx?åf/f s'g} klg JolQmsf] hLjgsf] x/0f x'g] kl/l:yltx?sf] sfg"gåf/f s7f]/tfk"j{s 
lgoGq0f tyf jGb]h ug'{ kb{5 .Æ410

hLjgsf] clwsf/sf nflu s] yk cfjZostf kb{5 eg] /fHox?n] hLjgsf] clwsf/ 
:j]R5frf/L 9Ën] x/0f x'g] kl/l:yltx?af6 cfk\mgf] gful/sx?nfO{ ;+/If0f ug]{ lbzfdf 
oyf]lrt sbdx? rfNg' kb{5 . o;\cGtu{t ;fj{hlgs gLltsf]?kdf lx+;fTds ck/fw lj?4 
n8\g] / sfof{Gjog txdf ljz]if k|sf/sf] b]lvg] ;'/Iffjnåf/f ug]{ lx+;fTds sfo{ /f]Sg' 
kg]{ bfloTj kb{5g\ . 

JolQmsf] hLjgsf] clwsf/ o:tf] kl/l:yltdf klg pn‹g ePsf] dflgG5 — hxf+ æs'g} 
t];|f] kIfsf cfk/flws sfo{x?åf/f s'g} kl/lrt JolQm ljz]ifsf] hLjgsf] jf:tljs tyf 
tTsfnLg ?kdf hLjgsf] hf]lvd\ 5 eGg] s'/f tL clwsf/Lx?n] yfxf kfPsf jf yfxf kfpg' 
kg]{ kl/l:yltx? tyf lghnfO{ To; hf]lvdaf6 hf]ufpg sbdx? lg:kmn ePsf kl/l:yltx? 

407 Judgment of 6 April 2006, Case of Baldeon-Garcia v. Peru, paras. 82-85.
408 See inter alia: the UN Principles on the Effective Prevention and Investigation of Extra-legal, 

Arbitrary and Summary Executions (Principle 5) and the American Convention on Human Rights 
(Article 22.8).

409 Dffgj clwsf/ ;ldlt M Views of 5 August 2003, Case of Roger Judge v. Canada, Communication 
No. 829/1998, para. 10.4, and Views of 28 July 1997, Case of A.R.J. v. Australia, Communication 
No. 692/1996, para. 6.11, UN. Doc. CCPR/C760/D/692/1996.

410 Dffgj clwsf/ ;ldlt M  ;fdfGo l6Kk0fL g+= ^: doc. Cit., para. 3.
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ljBdfg lyP .Æ411 Pp6f csf]{ d'2f—hxf+ Pp6f lx+;fTds dx/f]u:flxtsf] dfgl;s /f]uL
-paranoid schizophrenic_ s}bL ls|:6f]km/ P8jf8{;\ nfO{ cfk\mg} jGbL ;fyL dxfdfgl;s 
/f]uL l/r8{ lngkmf]8{åf/f p;}sf] sf]7fdf xTof x'g uof]— h;\sf] jf/]df sf/fuf/sf 
clwsf/Lx?nfO{ To:tf] lx+;fTds jx'n¶Lk"0f{ sfo{ x'g ;S5 eGg] hfgsf/L lyof], ;f]jf/] 
cbfntn] s] 7x/ u¥of] eg] — ls|:6f]km/ P8jf8{;\sf] hLjg arfpg] /fHosf] bfloTj 
lyof] — t/ c;kmn eof], lsgls ælngkmf]8{ sf] jGbL sf]7fdf ls|:6f]km/ P8jf8{;nfO{ nUbf 
p;sf] hLjgsf] lglDt jf:tljs tyf uDeL/ vt/f x'g ;S5 eGg] s'/f hfgsf/L lyof] .Æ412 
P8jf8{;sf] d'2fn] klg k|i6\ofof]] ls cfk\mgf] clwsf/sf] arfpm ug{ g;Sg] o; lsl;dsf 
JolQmx?sf] xsdf hLjg /Iffsf] clwsf/sf] ;'/Iff ug]{ bfloTj /fHosf] x'G5 .413 o:tf ju{ 
cGtu{t s}bLx?, dfgl;s?kn] c:j:y tyf jfnjflnsfx? kb{5g\ . o;\ ju{ cGtu{t n}lËs 
cNk;+Vosx?nfO{ yk ;dfj]z ug{ ;lsG5–;lsGg  Tof] eg] ljjfbf:kb g} 5 .

y'gf-s}b_df /flvPsf JolQmx? cfk\mgf] clwsf/sf] /Iffsf] vflt/ /fHo dfly lge{/ Ps lsl;d 
s} cfl>tx? x'g\ . To;sf/0f, ltgLx?sf] /Iff ug'{ /fHosf] yk bfloTj xf] . cGt/–cd]l/sL 
cbfntn] pNn]v u/]sf] 5 ls :jtGqtfsf] sfg"gL ljd'lvs/0faf6414 pTkGg dfgj clwsf/ 
;DaGwdf æ;jf]{kl/ Go"gtd\Æ jf æ;dfgfGt/Æ jGb]h nufpg' kg]{ x'g hfG5, h'g /fHosf] 
bfloTj cGtu{t kb{5 . o;/L lszf]/ jGbLx?nfO{ jf?0f ;+s]t, cfuf] lgefpg] oGqx? tyf 
lj:yfkg of]hgf gePsf] sf/fuf/df /flvof] / cfuf]n] 89]/ dg{ k'Uof] eg] /fHon] pgLx?sf] 
hLjgsf] clwsf/ pn‹g u/]sf] 7xl/G5 .415

#= :j]R5frf/L hLjgx/0f tyf Hofg dfg]{ wDsL 

:j]R5frf/L9Ëaf6 hLjg–x/0f gul/g] clwsf/sf] pn‹g jf xTofnfO{ lgDg tLg ju{ 
-category_df ljeQm ul/Psf] 5 M

• ;+lIfKt xTof -summary executions_ M of] cjwf/0ffsf] cfwf/ eg]sf] cGt/f{li6«o 
sfg"gåf/f lgif]lwt zt{x? cGtu{t d[To'b08sf] ;hfo sfof{Gjog ul/Psf x'G5g\Ù

• :j]R5frf/L xTof -arbitrary executions_ M o; cGtu{t sfg"g sfof{Gjog 
ug]{ clwsf/Lx?åf/f cToflws jf u}x|–sfg"gL zlQmsf] k|of]usf] sf/0f hLjg x/0fdf 
k/]sf xTofx? kb{5g\— h'g cGt/f{li6«o sfg"gn] tf]s]sf zt{x? ljkl/t sfof{Gjog 
ul/Psf x'G5g\Ù /

411 European Court of Human Rights, Judgment of 24 October 2002, Case of Mastromatteo v. Italy, 
Application No. 37703/97, para. 68. See also, European Court of Human Rights: Judgment of 
28 October 1998, Case of Osman v. the United Kingdom, Application No. 23452/94, para. 116; 
Judgment of 14 June 2002, Case of Paul and Audrey Edwards v. the United Kingdom, Application 
No. 46477/99, para. 55, and Judgment of 23 November 1999, Case of Bromiley v. the United 
Kingdom, Application No. 33747/96.

412 Judgment of 14 June 2002, Case of Paul and Audrey Edwards v. the United Kingdom, Application 
No. 46477/99, para. 60.

413 Ibid., para. 56.
414 Inter-American Court of Human Rights, Judgment of 2 September 2004, Case of "Juvenile Re-

education Institute"  v. Paraguay, paras. 152 and 154.
415 Ibid., para. 178.
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• u}x|–Goflos xTof -extra-judicial executions_ M xTof÷v'g;+u ;DalGwt jf
kmf}hbf/L sfg"gdf dgzfo ;lxtsf] Hofg dfg]{ sfo{ . pbfx/0fsf] nflu, /fHo 
;'/Iffjn, c4{–;}lgs ;d"x, d[To'–6's8L-death squad_ jf ;/sf/sf ;xof]uL lghL 
kmf}hx? jf o; kl/efiff cGtu{t cfpg] /fHoåf/f ;lxi0f' ePsf tTjx?åf/f ul/g] 
/fhg}lts xTof tyf To:tf] cfs|d0faf6 ePsf d[To' jf xTof .

pk/f]Qm adf]lhdsf ;+lIfKt, :j]R5frf/L tyf u}x|–Goflos xTofx?sf] lgif]w cGt/f{li6«o 
sfg"gsf] csf6\o dfGotf-jus cogens_ xf] .416 

#=! u}x|–Goflos xTof

u}x|–Goflos xTofx? Pp6f uDeL/ k|s[ltsf dfgj clwsf/ pn‹gx? x'g\417 / cGt/f{li6«o 
sfg"g cGtu{t ck/fw dflgG5g\ .418 o;/L, Ujf6]dfnfdf æ;fdflhs ;kmfofÆ -social 
cleansing_ cleofg — h;\cGtu{t ;8s—jfnjflnsfx?nfO{ ljgf jbL{sf k|x/Låf/f ckx/0f 
u/L xTof ul/of]— of] clwsf/ pn‹gsf] Pp6f HjnGt pbfx/0f xf] .419 /fHoåf/f ul/Psf 
u}x|–Goflos xTof cGtu{t /fHosf] kIf jf ;xdltdf ul/g] u}x|–/fHoLo tTjx?åf/f ul/Psf 
xTofx? klg kb{5g\ .420 pbfx/0fsf] nflu, cGt/–cd]l/sL cbfntn] s] 7x/ u¥of] eg], hxf+ 
sf]nlDaofsf c4{–;}lgsx?åf/f /fHosf] æ;xdlt jf ;lxi0f'tfdfÆ, k|ToIf cfb]zsf] cefj, 
cyjf xTof x'b}5 eGg] ljz]if hfgsf/L x'bfx'b} klg gful/ssf] xTof x'g lbP/ sf]nlDaofsf] 
;/sf/n] hLjgsf] clwsf/sf] pn‹g u/]sf] 7x–ofPsf] 5 .421

416 Sixth UN Congress on the Prevention of Crime and the Treatment of Offenders (1980), 
Resolution No. 5 on Extralegal Executions, para. 2 and 5, UN document A/CONF.87/14/
Rev.1(1981); Inter-American Court of Human Rights, Judgment of 14 March 2001, Case of 
Barrios Altos (Chumbipuma Aguirre et al. v. Peru); Inter-American Commission on Human 
Rights, Recommensation on Asylum and International Crimes, 20 October 2000; and Nigel 
Rodley, The Treatment of Prisoners under International Law, Clarendon Press, Oxford, 1999, 
Second Edition, p. 192.

417 lgDg s'/f nufot x]g{'[xf];M Dffgj clwsf/ ;ldlt M Views of 29 March 1982, Communication 
No. 309/1978, Case of Bleier Lewhoff y Valiño de Bleier v. Uruguay; Views of 31 March 
1982, Communication No. 45/1979, Case of Pedro Pablo Carmargo v. Colombia; and Final 
Observations on Burundi, of 3 August 1994, CCPR/C/79/Add.41, para. 9.

418 See inter alia: Defi nition "B. Serious crimes under international law" of the UN Updated Set of 
principles for the protection and promotion of human rights through action to combat impunity 
(in UN Doc.E/CN.4/2005/102/Add.1, 8 February 2005), . The Updated Set of principles was 
recommended by the former UN Commission on Human Rights, resolution E/CN.4/RES/2005/81 
of 21 April 2005) and Inter-American Commission on Human Rights, Recommensation on 
Asylum and International Crimes, 20 October 2000. See also, Nigel Rodley, The Treatment of 
Prisoners under International Law, op. cit., p. 192.

419 Judgment of 19 November 1999, Case of "Street Children" (Villagran-Morales et al.) v. 
Guatemala, paras. 137-147.

420 Judgment of 25 November 2003, Case of Myrna Mack Chang v. Guatemala, para. 139 and 
Judgment of 1 July 2006, Case of Ituango Massacres v. Colombia, para. 132.

421 See Case of Ituango Massacres v. Colombia, doc. Cit.
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#=@= :j]R5frf/L xTof

cGt/f{li6«o dfgj clwsf/ sfg"gn] sfg"g sfof{Gjog ug]{ clwsf/Lx?nfO{ clt cfjZos 
jGb]hx? cGtu{t k|ToIf jf ck|ToIf?kdf 3fts zlQmsf] k|of]u ug]{ cg'dlt k|bfg 
ub{5 . clwsf+z ;lGwx?n] æ:j]R5frf/LÆ hLjg–x/0fsf] cGTosf] nflu cf}lrTok"0f{ ljj]szLntf 
vf]h]sf] 5 . o;} sf/0f, cg'jGw -ICCPR), dfgj clwsf/ ;DaGwL cd]l/sL dxf;lGw, dfgj 
tyf hgclwsf/ ;DaGwL clk|msL j8fkq / dfgj clwsf/ ;DaGwL c/j j8fkq x?df 
k|:t't ul/Psf] 5 . dfgj clwsf/ ;DaGwL o"/f]k]nL dxf;lGw rf+lx Pp6f ckjfb xf], h;n] 
k|s6 ?kdf eg]sf] 5 — ælgtfGt} cfjZosÆ k/]sf] v08df dfq} zlQm k|of]u ug{ ;lsG5M 
-s_ u}x|–sfg"gL lx+;faf6 s'g} klg JolQmnfO{ ;+/If0f ug'{ kg]{ ePdf, -v_ j}w kqmfpm ug'{ 
k/]df, jf sfg"gL y'g5]s ubf{ efUg vf]h]df, jf -u_ bËf jf ljKnj bafpg sfg"gL 
sf/jfxL ug'{ k/]df .Æ422

sfg"g sfof{Gjog ug]{ clwsf/Låf/f jn tyf uf]nLu¶fsf] k|of]u ;DaGwL /fi6« ;+3Lo 
cfwf/e"t l;4fGt n] hLjgsf] x/0f :j]R5frf/L xf]nf ls eg]/ jn k|of]usf] sfg"gL cf}
lrTotf tyf To;sf] cfwf/sf] jf/]df :ki6 ;+s]t u/]sf] 5 . o;sf cltl/Qm, ljlwzf:qn] jn 
k|of]usf] sfg"gL cf}lrTotf tyf hLjg x/0fsf] :j]R5frfl/tf jf/] ;dLIff ug]{ ;Gbe{df lgs} 
cfwf/x? -criteria_ lbPsf 5g\ . pbfx/0fsf] nflu, dfgj clwsf/ ;ldltn]  s] lgb{]z u/]sf]] 
5 eg] 3fts jn-zlQm_sf] k|of]u k|lt/f]wfTds r]tfjgL lbP/, / kLl8tnfO{ cfTd–;dk{0f ug]{ 
df}sf lbP/ tyf æltgLx?sf] cfk\mg} jf cGo JolQmx?sf] ;'/Iff, jf [===] ;DalGwt JolQmsf] 
ks|fpm sfof{Gjog ug{ jf eflu hfg] 8/ ePdf /f]Sg]423 k|of]hgsf] nfluÆ lgtfGt} h?/L 
ePsf] cj:yfdf dfq} ug'{ kb{5 . dfgj clwsf/ ;DaGwL o"/f]k]nL cbfntn] dxf;lGwåf/f 
cf}NofOPsf jn k|of]usf cfwf/x? dfq} dfGo x'G5g\ egL k}m;nf—cg'df]bg u/]sf] 5, / 
s] lgb]{z u/]sf] 5 eg] æ/fHosf] sf/jfxL …nf]stflGqs ;dfhsf] nflu cfjZos 5Ú eGg] 
s'/fsf] lg0f{o ug'{ kbf{ ;fdfGotof cfjZostfsf] s7f]/tf ckgfO{ ;f]sf] jfWosf/L kl/If0f 
ug'{ kb{5 . [===] vf;u/L, To;/L ul/Psf] jn k|of]u o"/f]k]nL dxf;lGw df pNn]lvt p2]Zo 
k|flKt k|lt s7f]/tfk"j{s ;dfg'kflts x'g' h?/L kb{5 .Æ424

#=#= ;+lIfKt xTof tyf d[To'b08

oBlk cGt/f{li6«o dfgj clwsf/ sfg"gn] :j]R5frf/L9Ën] hLjg x/0f ug{ gkfpg] clwsf/
sf] cjGb]hk"0f{ dfGotf :yflkt u/]sf] 5, tfklg o;n] d[To'b08sf] k|fjwfgnfO{ pko'Qm Pj+ 
jGb]hk"0f{ zt{df eg] :jLsf/]sf] 5 . cg'jGw -ICCPR) / dfgj clwsf/ ;DaGwL cd]l/sL 
dxf;lGwx? b'j}n] æ;j}eGbf uDeL/ ck/fwÆ425 jfktsf] d[To'b08nfO{ jGb]h u/]sf] 5 / o; 

422 dfgj clwsf/ ;DaGwL o"/f]k]nL dxf;lGw sf] wf/f @-@_.
423 Views of 31 March 1982, Case of Suarez de Guerrero v. Colombiastice and others, Communication 

No. 45/1979, paras. 13.1 and 13.2, in UN Doc. CCPR/C/15/D/45/1979.
424 Case of  McCann and Others v. The United Ktigdom, doc. Cit., paras. 148-149.
425 x]g'{xf];\ M cg'jGw -ICCPR_sf] wf/f ( / dfgj clwsf/ ;DaGwL cd]l/sL dxf;lGw sf] wf/f $ . of] klg 

x]g'{xf];\ M dfgj clwsf/ ;DaGwL c/j j8fkq sf] wf/f %, ^ / & .
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dfkb08n] k/Dk/fut cGt/f{li6«o sfg"gsf]?k426 lng] lbzfdf ;xdlt jGb} 5 . d[To'b08sf] 
;hfo kfPsf JolQmx?sf] clwsf/ ;+/If0fsf] k|Tofe"lt ug]{ /fi6« ;+3Lo ;'/Iff Aoj:yfx?n] 
uDeL/tfk"j{s pNn]v u/]sf] 5, æd[To'b08 ;j}eGbf uDeL/ ck/fwx?sf] nflu dfq} sfof{Gjog 
x'g ;Sb5 — o;sf] cy{ xf], To;sf] If]q 3fts jf cGo Hofb} uDeL/ kl/0ffd lbg] dgzfok"0f{ 
ck/fw eGbf k/ hfg' x'b}g .Æ427 dfgj clwsf/ ;ldltn] yk k|i6 kf/]sf] 5 ls cfly{s 
k|s[ltsf ck/fwx?, e|i6frf/, Jolerf/, jf tL ck/fwx? h;n] hLjgsf] Iflt ub}{g, wd{ 
kl/jt{g, t];|f]–lnËLsf] ;dn}lËs sfo{, ;/sf/L clwsf/Lx?åf/f ug]{ ;+klt bkf]6, O{ToflbnfO{ 
æ;j}eGbf uDeL/ ck/fwÆ cGtu{t /fVg ;lsb}g .Æ428

dfgj clwsf/ ;DaGwL /fi6« ;+3Lo k"j{ cfof]un]  s] pNn]v u/]sf] 5 eg], æ;jeGbf uDeL/ 
ck/fwx?Æsf] wf/0ff 3fts jf Hofb} uDeL/ kl/0ffd\ lgsfNg] dgzfok"0f{ ck/fw eGbf jflx/ 
ghfg] ePsfn] cfly{s ck/fwx?, wfld{s pkf;gf jf ljrf/ cleJolQm tyf jo:s jLrsf] 
;xdtLo n}lËs ;DaGw h:tf clx+;fTds sfo{x?sf nflu d[To'b08 lbOGg, g t s}b;hfo 
g} tf]lsG5 .Æ429 æ;jeGbf uDeL/ ck/fwx?Æ gdflgg] ck/fwx?sf] nflu d[To'b08sf] ;hfo 
tf]Sg' / ;f]sf] sfof{Gjog ug'{nfO{ ;+lIfKt xTof -summary executions_ elgG5 / To;n] 
hLjgsf] clwsf/sf] pn‹g ub{5 .

dfgj clwsf/ ;ldltn] cf}NofPsf] 5 ls cg'jGw -ICCPR) sf] wf/f ^ n] æ;fdfGotM 
o; d[To'b08nfO{ s8f zAbdf cGTo-abolition_ ug]{ ;'emfj lbOPsf] 5 . [===] -o;sf]_ 
vf/]hL jfG5gLo 5 . [===] pQm ;hfonfO{ vf/]hL ug]{ sbdx?nfO{  eg] hLjgsf] clwsf/sf] 
pkef]usf nflu Pp6f cu|udgsf] ?kdf x]g'{ kb{5 .Æ430 dfgj clwsf/ ;DaGwL 
cGt/–cd]l/sL cbfntn] pNn]v u/]sf] 5 ls æd[To'b08 ;DaGwL k/Dk/fut sfg"gx? 
lj:tf/} ;dfKt ug]{ l;nl;nfdf o;sf] k|of]unfO{ 36fpg o;sf] k|of]u / If]qsf] 
s7f]/tfk"j{s kl/l;dg ug]{ lsl;daf6 AofVof ug'{ kb{5 .Æ431 jfnjflnsfsf] clwsf/ 
;DaGwL dxf;lGw -wf/f #&-!__ tyf jfnjflnsfsf] clwsf/ tyf sNof0f ;DaGwL clk|msL 
j8fkq -wf/f %=#_n] !* aif{ d'lg pd]/sf JolQmn] u/]sf ck/fw jfkt lbOg] d[To'b08sf] 
;hfonfO{ lgif]w u/]sf] 5 — ;lGw k|0ffnLx?df b[9tfk"j{s :yflkt ul/Psf] 5 — ljZjAofkL432 

426 See for example, UNOG, Human Rights Council Discusses the Death Penalty, Institution 
Building and Other Issues, Press Releas, 29 March 2007 (remarks by Slovenia, the United States 
and Singapore); Frank Gaffney, Right of Reply on the Death Penalty, Statement by the U.S. 
Mission to the OSCE, 9 October 2003.

427 d[To'b08 kfPsf JolQmx?sf] clwsf/sf] ;+/If0f k|Tofe"ltug]{ /fi6« ;+3Lo ;'/Iff Aoj:yf sf] wf/f ! .
428 ;+jlGwt x]g'{xf];\M Dffgjflwsf/ ;ldltsf] c+lQd\ lgisif{ M O{/fgL O{:nflds u0ftGq, UN Doc. CCPR/

C/79/Add.25, 3 August 1993, para. 8 tyf Dffgj clwsf/ ;ldltsf] c+lQd\ lgisif{ M ;'8fg, Un Doc. 
CCPR/C/79/Add.85, 19 November 1997, para. 8.

429 k|:tfj g+= 2005/59,  d[To'b08sf] k|Zg ,  20 April 2005, para. 6.f.
430 Dffgj clwsf/ ;ldlt M  ;fdfGo l6Kk0fL g+= ^  doc. Cit., para. 6.
431 Judgment of 21 June 2002, Case of Hilaire, Constantine and Benjamin et al. v. Trinidad and 

Tobago, para. 99. See also, Advisory Opinion OC-3/83, Restrictions to the Death Penalty(Articles 
4(2) and 4(4) American Convention on Human Rights), of 8 September 1983, para. 57.

432 cg'jGw- ICCPR ) sf] bf];|f] P]lR5s cfn]v / jfnjflnsf ;+jGwL dxf;lGw, -wf/f #&_
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tyf If]qLo txx?df433 d[To'b08 lj:tf/} ;fdfGo cGt/f{li6«o sfg"gsf] Ps lx:;f jGb} 
5 .

cGt/f{li6«o dfkb08 tyf ljlwzf:q cg';f/, b08–;hfo jf/]df k'g/fj]bg lbg kfpg] 
clwsf/ nufot ;Dk"0f{ Goflos k|Tofe"ltx?sf] kl/kfngf u/]/ Pp6f :jtGq, lgikIf tyf 
;Ifd Gofoflws/0fåf/f clGtd :jR5 ;'g'jfO{ u/L k}m;nf ul/;s] kl5 dfq d[To'b08 
sfof{Gjog ug'{ kb{5 . dfgj clwsf/ ;ldltn] s] eg]sf] 5 eg] æToxf +-sfg"g leq_ tf]lsP 
adf]lhdsf ljlw–k|lsofx?sf] kl/kfngf ePsf] x'g' kb{5 — h:t} Pp6f :jtGq Gofoflws/0fsf] 
:jR5 ;'g'jfO{, lgbf]{liftfsf] k"jf{g'dfg, ;+/If0fsf] nflu Go"gtd\ k|Tofe"ltx? tyf Pp6f pRr 
Gofoflws/0fåf/f k"g{ljrf/ ug{ kfpg] clwsf/ nufotsf ljlw–k|lsofx? 5g\ .Æ434 d[To'b08sf] 
;hfo kfPsf JolQmx?nfO{ k|bfg ug'{ kg]{ k|Tofe"lt ;DaGwdf, d[To'b08sf] ;hfo kfPsf 
JolQmx?sf] clwsf/ ;+/If0fsf] k|Tofe"lt ug]{ /fi6« ;+3Lo ;'/Iff Joj:yfx?435 3f]if0ffTds sfg"g 
cGtu{t Pp6f dxTjk"0f{ lgb]{lzsf xf] . o;sf cltl/Qm, s]xL lglZrt ;d"xsf JolQmx?nfO{ 
cGt/f{li6«o sfg"g adf]lhd d[To'b08sf] ;hfo lbOb}g M tL JolQmx? x'g\ — hf] jf/bft 
u/]sf] j]nf pd]/df !* aif{ d'lgsf, ue{jtL dlxnf, gof+ cfdfx? jf dfgl;s ?kn] c:j:y 
JolQmx? .436

#=$ Hofg dfg]{ wDsL 

Hofg dfg]{ wDsLn] hLjgsf] clwsf/nfO{ gh/cGbfh ug]{ dfq xf]Og, a? cg'jGw -ICCPR) 
sf] wf/f ( tyf dfgj clwsf/sf] ljZjAofkL 3f]if0ffkq sf] wf/f # n] k|bfg u/]sf JolQmsf] 
;'/Iffsf] clwsf/ ;d]tnfO{ cjd"Nog u/]sf] x'G5 . Hofg dfg]{ wDsL ;DaGwdf /fi6« ;+3Lo 
dfgj clwsf/ ;ldltn] lgDg s'/f lgb]{z u/]sf] 5 M

433 Within the Council of European context, see Protocols 6 and 13 to the European Convention 
on Human Rights, and jurisprudence from the European Court of Human Rights (i.e: Judgment 
of 12 March 2003, Case of Öcalan v. Turkey, Application No. 46221/99). o"/f]k]nL ;+3 -EU_ 
leqsf] ;Gbe{df x]g'{xf];\ M o"/f]k]nL ;+3sf] df}lns clwsf/sf] j8fkq -wf/f @_ hxf+;Dd cGt/–cd]l/sL 
k|0ffnLsf] ;jfn 5 x]g'{xf];\ M dfgj clwsf/ ;DaGwL cd]l/sL dxf;lGw -wf/f $=!_ / d[To'b08 x6fpg] 
cd]l/sL dxf;lGwsf] cfn]v . dfgj clwsf/ ;DaGwL cd]l/sL dxf;lGw kfl/t x'g' cufj} ;g\ !(^( df 
!( k|ltgLlw d08nx? dWo] !$ n] æd[To'b08sf] ;hfo x6fpg] b[9 ck]Iff /fv]sf]Æ 3f]if0ff u/] . (OAS 
document OAE/Ser.K/XVI/1.2, p. 467-The desirable state of affairs in the hemisphere). 

434 Dffgj clwsf/ ;ldlt M   ;fdfGo l6Kk0fL g+= ^: hLjgsf] clwsf/ - wf/f ^_, Kof/f & 
435 d[To'b08 kfPsf JolQmx?sf] clwsf/sf] ;+/If0f k|Tofe"ltug]{ ;'/Iff Aoj:yfx?, cfly{s tyf ;fdflhs 

kl/ifbsf] k|:tfj !(*$÷%) åf/f cg'df]bg ul/Psf], dO{ @%, !(*$ .
436 x]g'{xf];\ M cg'jGw -ICCPR_ -wf/f ̂ =%_Ù jfnjflnsfsf] clwsf/ ;DaGwL dxf;lGw -wf/f #&=-s__Ù d[To'b08 

kfPsf JolQmx?sf] clwsf/sf] ;+/If0f k|Tofe"ltug]{ /fi6« ;+3Lo ;'/Iff Aoj:yfx? -wf/f #_Ù dfgj clwsf/ 
;DaGwL cd]l/sL dxf;lGw -wf/f $, %_Ù jfnjflnsfsf] clwsf/ tyf sNof0f ;DaGwL clk|msL j8fkq 
-wf/f %= #_, / clk|msfdf dfgj tyf hgclwsf/sf] clk|msL j8fkqsf] ;Gbe{df dlxnf clwsf/ ;DaGwL 
cfn]v -wf/f $_
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æoBlk dxf;lGwdf wf/f ( cg';f/, JolQmsf] ;'/Iffsf] clwsf/nfO{ sfg"gL 
:jtGqtf ljd'lvs/0f ul/Psf] cj:yfdf dfq} ;+s'rg ug]{ dgzfo lnPsf] 
lyof] eGg] s'g} k|df0f  5}g . [===] sfg"g cg';f/, o:tf] x'g ;Sb}g ls pm jf 
ltgL ks|fpm k/]sf] 5}g jf cGoyf y'g5]s ul/Psf] 5}g eGg] cfwf/df dfq 
/fHon] cfk\mgf] If]qflwsf/ leqsf JolQmx?sf] hLjg dfly cfO{ kg]{ wDsLx? pk/ 
j]jf:tf ug{ ldNb}}g . ltgLx?sf] ;+/If0fsf] nflu, oyf]lrt Pj+ pko'Qm sbdx? 
p7fpg' /fHosf] bfloTj cGtu{t kb{5 . /fHo–kIfn] cfk\mgf] If]qflwsf/ leqsf 
y'gfdf gk/]sf JolQmx?sf] j}olQs ;'/Iff dflysf] wDsLsf] j]jf:tf ug]{ u/L 
wf/f ( sf] AofVof ug]{ xf] eg] dxf;lGwsf] k|Tofe"lt k"0f{tM ck|efjsf/L ;fljt 
x'g hfG5 .Æ437 

dfgj clwsf/ ;ldlt tyf dfgj clwsf/ ;DaGwL cGt/–cd]l/sL cfof]un] lgis{if lgsfn]sf] 
5 ls Hofg dfg]{ wDsL ;DaGwdf /fHosf] lglis|otf hLjgsf] clwsf/sf] pn‹g xf] .438

$= n}l·s cled'lvs/0f tyf n}l·s klxrfg / hLjgsf] clwsf/ 

of] :jod\l;4  tYo xf] ls /fHon] n}lËs cled'lvs/0f jf n}lËs klxrfgsf] cfwf/df s'g} 
klg JolQmsf] hLjg–x/0f ug'{ x'b}g . jo:s jLrsf] ;xdtLo ;dn}lËs sfo{ jf n}lËs 
;DaGw u/] jfkt k|f0f–b08sf] ;hfo lbg' jf n}lËs cled'lvs/0f jf n}lËs klxrfgsf] 
sf/0f u}x|–Goflos xTof ug'{ jf Hofg dfg'{ hLjgsf] clwsf/sf] lgs[i6 pn‹g xf] .439 
;+o'Qm /fi6« ;+3Lo, ;fwf/0f ;efn] æcfk\mgf] clwsf/ If]qsf ;Dk"0f{ JolQmx?sf] hLjgsf] 
clwsf/sf] ;'/Iff ;'lglZrt ug'{Æ /fHox?sf] bfloTj ePsf] tk{m ;r]t u/fpb} cfPsf] 5Ù / 

437 ;+/f;+ Dffgj clwsf/ ;ldltMViews of July 12, 1990, Case of William Eduardo Delgado Pάez v. 
Colombia, Communication N0. 195/1985, para. 5.5 in UN. Doc. CCPR/C/39/D/195/1985. See 
also, Views of 20 March 2000, Case of Carlos Dias v. Angola, Communication N0. 711/1996, para. 
8.3, in UN. Doc. CCPR/C/ 68/D/711/1996; Views of 25 October 2000, Case of Rodger Chongwe 
v. Zambia, Communication N0. 821/1998, para. 5.3, in UN. Doc. CCPR/C/70/D/821/1998; and 
Views of 25 March 2002, Case of Luis Asdrúbal Jiménez Vaca v. Colombia, Communication N0. 
859/1999, para. 7.1.

438 Dffgj clwsf/ ;ldlt MViews of 25 March 2002, Case of Luis Asdrúbal Jiménez Vaca v. Colombia, 
Communication N0. 859/1999, para. 7.3 and  Inter-American Commission on Human Rights, 
Report No. 32/90, Case 10.222 (Peru).

439 lgDg s'/f nufot x]g'{xf];M Dffgj clwsf/ ;ldlt M Concluding Observations of the Human Rights 
Committee: Sudan, in UN Doc. CCPR/C/79/Add.85, 19 November 1997, para. 8; Former UN 
Commission on Human Rights, Resolution No. 2005/59, The question of the death penalty, of 
20 April 2005, para. 6.f and Resolution No. 2003/67, The question of the death penalty, of 24 
April 2003, para. 4.d; UN General Assembly, Resolution on "Extrajudicial, summary or arbitrary 
executions" No. 61/173 of 19 December 2006, No. 59/197 of 20 December 2004 and No. 57/214 
of 18 December 2002; Reports of the Special Rapporteur on Extrajudicial, summary or arbitrary 
executions, Mr. Philip Alston, Addendum: Mission to Nigeria, in UN Doc. E/ CN.4/2006/53/
Add.4 of 7 January 2006; Reports of the Special Rapporteur on Extrajudicial, summary or 
arbitrary executions, Mr. Philip Alston, Addendum: Mission to Guatemala, A/HRC/4/20/Add.2, 
19 February 2007; Reports of the Special Rapporteur on Extrajudicial, summary or arbitrary 
executions, E/CN.4/2003/3, 25 January 2000, para. 116.
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;j} /fHox?nfO{ cfJxfg u/]sf] 5 æn}lËs cled'lvs/0f nufotsf s'g} lje]bsf/L sf/0fåf/f 
dfl/Psf ;Dk"0f{ d'2fx? tTk/tfk"j{s Pj+ k"0f{?kn] s]nfpg' kb{5Æ eGg] s'/fdf ;j} /fHox?n] 
;/f]sf/ /fVg' kb{5 / æTo:tf] ug]{ hjfkmb]xL–kL8sx?nfO{ Pp6f ;Ifd :jtGq tyf lgikIf 
Gofokflnsf ;dIf pEofO{ Gofo–lg;fkm tk{m 8f]¥ofpg' / ;'/Iff jnx?, c4{–;}lgs 6's8Lx? 
Jff lghL anx?åf/f ul/g] o:tf xTof–lx+;fx? k|lt ;/sf/L clwsf/L jf sd{rf/Lx?af6 g t 
cfFvf lrDng' ldN5, g t ;Ddlt g} ug{ ldN5 .Æ440

cg'jGw (ICCPR)sf] wf/f ^ tyf dfgj clwsf/ ;DaGwL cd]l/sL dxf;lGwdf ;d]t of] 
s'/f bf]xf]¥ofOPsf] 5 ls d[To'b08sf] ;hfo ;j}eGbf uDeL/ ck/fwx?sf nflu dfq} lbg 
;lsG5 — hxf+ n}lËs cled'lvs/0fsf ljifox?nfO{ o;\af6 aflx/ kfg'{ kb{5 eGg] ck]Iff 
ul/Psf] 5 . dfgj clwsf/ ;ldltn] s] ;'lglZrt u/]sf] 5 eg] ;dn}lËs sfo{ æ;j}eGbf 
uDeL/ ck/fwx?Æ cGtu{t kg{ ;Sb}g,441 / dfgj clwsf/ ;DaGwL /fi6« ;+3Lo k"j{ cfof]un] 
eg]sf] 5 ls jo:s jLrsf] ;xdtLo n}lËs ;DaGw u/] jfkt d[To'b08sf] ;hfo lbOb}g .442 
u}x|–Goflos, ;+lIfKt tyf :j]R5frf/L xTofx? ;DaGwdf ;+o'Qm /fi6« ;+3Lo ljz]if k|ltj]bgdf 
:ki6 pNn]v ul/Psf] 5 ls k'?ifd]x h:tf lghL n}lËs cEof; u/] jfkt d[To'b08sf] ;hfo 
lbg' cGt/f{li6«o sfg"gsf] pn‹g xf] .443

hLjgsf] clwsf/n] cfk\mgf] n}lËs cled'lvs/0f jf n}lËs klxrfgsf] cfwf/df 
/fHosf cfk\mgf clestf{x?-agents_åf/f ul/g] JolQmsf] hLjgsf] x/0fnfO{ lgif]w u/L 
gsf/fTds sfg"gL st{Ao :yflkt u/]sf] 5 . plQs} ;dfg?kn] ;sf/fTds sfg"gL st{Ao klg 
/x]sf] x'G5 — h;n] /fHosf clestf{ jf t];|f] kIfx?af6 x'g] ck/fwx?sf] nflu k|+f]T;fxg 
ug]{ jf ;xhLs/0f ug]{ h:tf ;dfhsf s'g} k|j[lt jf l:yltx?sf] ;Daf]wg u/L sfg"g tf]8\g]
x?nfO{ /f]Sg], lgif]w ug]{ jf bl08t ug]{ ;DaGwdf ;Dk"0f{ pko'Qm sbdx? rfNg /fHonfO{ 
jfWosf/L agfp+5 . o;\cGtu{t sfg"g sfof{Gjog ug]{ ;+oGqx?åf/f ;dlk{t JolQm lj?4sf 
ck/fwx?nfO{ /f]Sg] k|efjsf/L kmf}hbf/L sfg"gsf k|fjwfgx? th'{df u/L o:tf k|fjwfgx? 
eË ug]{x?nfO{ dfly k|ltsf/ ug]{, bdg Pj+ ;hfo ug]{ s'/fx? kb{5g\ .444

440 u}x|—Goflos, ;+lIfKt jf :j]R5frf/L xTof ;jGwL  ;fwf/0f ;efsf] k|:tfj g+=57/214, 61/173, 18 
December 2002, para. 6.  of] klg x]g'[xf];\M  u}x|—Goflos, ;+lIfKt jf :j]R5frf/L xTof ;jGwL  k|:tfj 
g+= 61/173, 16 December 2006, para. 5(b). 

441 See inter alia: Concluding Observations of the Human Rights Committee: Islamic Republic of 
Iran, UN Doc. CCPR/C/79/Add.25, 3 August 1993, para. 8 and Concluding Observations of the 
Human Rights Committee: Sudan, in Un Doc. CCPR/C/79/Add.85, 19 November 1997, para. 8.

442 Resolution No. 2005/59, The question of the death penalty, of 20 April 2005, para. 6.f.
443 u}x|—Goflos, ;+lIfKt jf :j]R5frf/L xTof ;jGwL ljz]if k|ltj]bssf] k|ltj]bg, >L lkmlnk ofN:6g\, 

c8]g\8d\ M gfOh]l/of ldzg\ , UN Doc. E/CN.4/2006/53/Add.4 of 7 January 2006, para. 37.
444 European Court of Human Rights, Judgement of 26 July 2007, Case of Angelova and llive v. 

Bulgaria, Application No. 55523/00, para. 93; and Judgement of 28 October 1998, Case of 
Osman v. The United Kingdom, Application No. 87/1997/871/1083, para. 115. cbfnt ;dIf 
pkl:yt ePsf JolQmx?n] o; k|sf/ :jLsf/ u/]sf 5g\ ls dxf;lGwsf] wf/f @ /fd|/L kl/eflift ePsf 
vf; kl/l:yltx?df nfu' x'g ;Sb5 M ;/sf/L clwsf/L dfly klg To:tf] JolQm h;sf] hLjg csf{ 
JolQmsf] kmf}hbf/L sfo{af6 hf]lvdo'Qm 5,nfO{ ;+/If0f ug]{ l;nl;nfdf k|lt/f]wfTds sbd rfNg] Pp6f 
;sf/fTds bfloTj lglxt /x]sf] x'G5 .
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of] ;sf/fTds bfloTj cGtu{t /fHosf clestf{x?sf] ls|ofsnfkaf6 n}lËs cled'lvs/0f 
jf n}lËs klxrfg ePsfx?sf] ;DaGwdf hLjgsf] clwsf/sf] pn‹gsf] Aofks kl/j]z leq 
cjx]ngf gul/Pnf, t/ /fHoåf/f ltgLx?sf] hLjg /Iff ug{ rflnPsf sbdx? c;kmn eP/ 
jf /fHo–lglis|o eP/ o:tf sfo{ x'g] ub{5g\ .

dfgj clwsf/ ;DaGwL cGt/–cd]l/sL cbfntn] yk kl/eflift u/]sf] 5 M 

æ/fHoåf/f hLjgsf] clwsf/sf] ;ls|o ;+/If0f ul/g] sfo{ cGtu{t /fHosf 
;f+;bx? dfq} kg]{ xf]Og, /fHosf ;j} lgsfox? / ;'/Iff k|bfg ug]{x? — rfx] 
ltgLx? k|x/L jf ;z:q jnx? lsg gxf]pmg, ;j} kb{5g\ . kl/0ffd:j?k, 
/fHon] cfjZos kg]{ sbdx? rfNg} kb{5 — Aoj:yflksLo, k|zf;lgs tyf 
Goflos txx?df dfq} xf]Og — ck/fw ;+lxtfsf dfGotf lgwf{/0f u/L Gofo 
k|0ffnL :yflkt u/]/, kmf}hbf/L sfo{sf] sf/0faf6 hLjg x/0f ug]{ sfo{nfO{ 
lgif]w ug]{, cGTo ug]{ tyf bl08t ug]{ dfq klg xf]Og — cGo JolQmx?sf] 
kmf}hbf/L sfo{x?af6 lgbf]{if JolQmx?nfO{ hf]ufpg], ;+/If0f ug]{ / k|efjsf/L9Ën] 
o:tf kl/l:yltx?sf] 5fgljg–cg';Gwfg ug]{ sfo{x? ;d]t kb{5g\ .Æ445

of] klg h?/L 5 ls o; k|sf/n]  o:tf] sfo{ tTk/tfk"j{s tyf oyf]lrt ultsf ;fy ;DkGg 
ul/g' kb{5 .446 n}lËs cled'lvs/0f tyf n}lËs klxrfg ePsfx?sf] hLjgsf] clwsf/ 
;DaGwL ;jfnx?sf] ;Daf]wg ul//xbf, Aoj:yflksLo, Goflos tyf k|zf;lgs sbdx? 
;f]xL cg'?k rfNg' /fHosf] st{Ao x'g hfG5 . o;sf] nflu tL sbdx? rfNg / To;sf] 
k|efjsfl/tf b'j}sf] k|Tofe"lt ug{ /fhg}lts k|ltj4tf rflxG5 . hLjgsf] /Iffsf] k|Tofe"lt 
ug]{ l;nl;nfdf u}x|–Goflos, ;+lIfKt jf :j]R5frf/L xTof ;DaGwL /fi6« ;+3Lo ljz]if 
k|ltj]bsn] s]] pNn]v u/]sf] 5 eg], æxTof / Hofg dfg]{ wDsL jf/] clwsf/Lx?åf/f ;DalGwt 
JolQm jf JolQmx?sf] n}lËs klxrfg ljgf g} tTk/tfk"j{s tyf k"0f{?kn] cg';Gwfg ul/g' 
kb{5 . To:tf sbdx? dWo] ;dn}lËs JolQmx? lj?4 x'g] 3[0ff–å]if Pj+ kIfkftsf] cGTo ug]{ 
gLlt tyf sfo{s|dx? th'{df ul/g' kb{5Ù ;fy}, ;/sf/L clwsf/Lx? tyf ;j{;fwf/0fx?nfO{ 
n}lËs cNk;+Vossf JolQmx? lj?4 nlIft lx+;f Pj+ ck/fwx? k|lt klg ;r]t u/fpg' plQs} 
h?/L kb{5 .Æ447

n}lËs cled'lvs/0f jf km/s n}lËs klxrfg ePsf JolQmx? lj?4 ;fdflhs snÍ nufO{ 
kIfkft ug]{ ul/Psf] e]l6Psf] 5 .448 km/s–n}lËs (LGBT) JolQmx? jf n}lËs cNk;+Vossf 

445 Inter-American Court of Human Rights, Judgment of 1 July 2006, Case of The Ituango Massacres 
v. Colombia, para. 131.

446 Inter-American Court of Human Rights, Judgment of 29 November 2006, Case of La Cantuta v. 
Peru.

447 u}x|—Goflos, ;+lIfKt jf :j]R5frf/L xTof ;jGwL ljz]if k|ltj]bssf] k|ltj]bg, E/CN.4/2002/74, 9 
January 2002, para. 148.  of] klg x]g{'xf];\ M  u}x|—Goflos, ;+lIfKt jf :j]R5frf/L xTof ;jGwL ljz]if 
k|ltj]bssf] k|ltj]bg, E/CN.4/2001/9, 11 January 2001, para. 118.

448 u}x|—Goflos, ;+lIfKt jf :j]R5frf/L xTof ;jGwL ljz]if k|ltj]bssf] k|ltj]bg, E/CN.4/2001/9, 11 
January 2001, para. 50.
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JolQmx? pk/ Hofg dfg]{ wDsL tyf hLjgsf] clwsf/sf] pn‹g nufot lx+;f tyf dfgj 
clwsf/ b'Jo{jxf/sf] nflu b08xLgtfsf] kl/l:yltdf lgs} hf]lvdk"0f{ x'G5g\ . u}x|–Goflos, 
;+lIfKt jf :j]R5frf/L xTofx? ;DaGwL  ;+o'Qm /fi6« ;+3Lo ljz]if k|ltj]bsn] pNn]v u/]sf] 
5 ls ;dn}lËs klxrfg ePsf JolQmx?nfO{ ltgLx?sf] n}lËs cled'lvs/0fsf] sf/0f Pp6f 
hf]lvdk"0f{ ju{sf]?kdf lnOPsf] 5 — hf] k|ToIf?kn] u}x|–Goflos xTofsf] nflu nlIft x'g 
;Qm5g\\ , jf h;\dfly u}x|–Goflos xTof jf Hofg dfg]{ wDsL x'g] k|jn ;+efjgf x'G5g\ .449 
cfd ;+rf/sf] s]xL ;+j]bgzLn dfWodx?n] n}lËs cled'lvs/0f;+u ;DalGwt ;jfnx?df 
kIfkft x'g] u/]sf] Pj+ Pp6f b08xLgtfsf] jftfj/0f ;[hgf ug]{ u/]sf] / n}lËs cNk;+Vossf 
JolQmx? lj?4 x'g] u/]sf ck/fwx? k|lt ljNs'n} j]jf:tf ug]{ u/]sf] 36gfx? ;dfrf/kqx?df 
lg/Gt/ 5flkg]] u/]sf5g\ . b08xLgtf eg]sf] Pp6f sdhf]/ Pj+ ck"0f{ Gofo k|0ffnLsf] kl/0ffd 
xf] — hxf+ hLjgsf] clwsf/sf] pn‹g nufotsf dfgj clwsf/ xgg\sf d'2fx? k|lt of t 
cg';Gwfg jf k"k{If ug{ j]jf:tf u5{g\ of c;kmn x'G5g\ .450

u}x|–Goflos, ;+lIfKt jf :j]R5frf/L xTof ;DaGwL /fi6« ;+3Lo ljz]if k|ltj]bsn] 
cGttf]uTjf 7x/ u/]sf] 5 ls M æn}lËs cled'lvs/0fsf] ck/flws/0faf6 d'Qm ug]{ ljifon] 
n}lËs cNk;+Vos JolQmx?nfO{ nfu]sf] ;fdflhs snÍnfO{ k/flht ug{ 7"nf] ;xof]u 
k'u]sf] 5 / To;af6 o:tf JolQmx? lj?4 nlIft dfgj clwsf/ pn‹g ;DaGwL b08xLgtfnfO{ 
/f]Sg ;lsG5 . n}lËs cled'lvs/0fsf ljifox? s'g} klg xfntdf d[To'b08åf/f b08gLo 
agfpg'  x'b}g .Æ451

;f/f+z 

• cfk\mgf] n}lËs cled'lvs/0f jf n}lËs klxrfgsf sf/0fn] s;}sf] klg hLjg x/0f 
ul/g' x'b}gÙ

• hLjg / :j]R5frf/L 9Ën] hLjg x/0f x'g' gkg]{ clwsf/ cGt/f{li6«o dfgj clwsf/ 
sfg"gåf/f :jLs[t tyf ;+/lIft 5 . hLjgsf] clwsf/sf] ;+/If0fsf] If]q km/flsnf] 
?kaf6 AofVof ul/g' kb{5 / o;sf] l;df k|lt s7f]/ AofVof ;Dd ug{ k'Ug' kb{5Ù

• jo:sx? jLr ;xdtLo ;dn}lËs sfo{ jf n}lËs ;DaGw /fv] jfkt ul/g] 
d[To'b08sf] ;hfo — h;\n] ;+lIfKt xTof klg u/fpg] ub{5, ;f] sfo{ hLjgsf] 
clwsf/sf] lgis[i6 pn‹g xf]Ù

• :j]R5frf/L 9Ën] hLjgsf] x/0f gul/g] JolQmsf] clwsf/sf] /Iff ug]{ /fHosf] 
bfloTj ;jf]{kl/ xf] / of] /fHon] s'g} klg xfntdf jGb]h ug{ g;Sg] bfloTj leq 
kb{5Ù 

449  u}x|—Goflos, ;+lIfKt jf :j]R5frf/L xTof ;jGwL ljz]if k|ltj]bssf] k|ltj]bg, E/CN.4/2000/3, 9 
January 2000.

450 u}x|—Goflos, ;+lIfKt jf :j]R5frf/L xTof ;jGwL ljz]if k|ltj]bssf] k|ltj]bg, E/CN.4/2000/3, 25 
January 2000, para. 57, 89 and 116.

451 u}x|—Goflos, ;+lIfKt jf :j]R5frf/L xTof ;jGwL ljz]if k|ltj]bssf] k|ltj]bg, E/CN.4/2000/3, 25 
January 2000, para. 116.
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• hLjgsf] clwsf/n] of] dfq cg'dfg ub}{g ls s'g} klg JolQm :j]R5frf/L 9Ëaf6 
p;sf] hLjg–x/0f gx'g' kg]{ JolQmsf] clwsf/df dfq} l;ldt 5}g-gsf/fTds 
bfloTj _, clkt' of] u}x|–/fHoLo tTjx? ;d]taf6 hLjgsf] clwsf/sf] /Iff tyf 
;+/If0f ug]{ ;Gbe{df /fHon] ug'{ kg]{ cfjZos sbdx? ;d]t ;dfj]z ug'{ h?/L 
kb{5 -;sf/fTds bfloTj_Ù

• JolQmnfO{ Hofg dfg]{ wDsLaf6 hf]ufpg oyf]lrt tyf pko'Qm sbd rfNg' /fHosf] 
bfloTj xf]Ù

• hLjgsf] clwsf/sf] ;+/If0f ug]{ st{Ao cGtu{t cfk\mgf] hLjgsf] :j]R5frf/L 
x/0fsf] jf:tljs hf]lvd\ x'g] d'n'sdf kmsf{pg], b]z–lgsfnf ug]{, ;'k'b{uL ug]{, 
lg:sfzg ug]{, x:tfGt/0f ug]{ jf cGoyf u/L k7fpg] s'/fx?sf] cGTosf] ;fy;fy} 
n}lËs cled'lvs/0f jf n}lËs klxrfgsf] cfwf/df ul/g] hLjg–x/0f nufotsf 
s'/fx? kb{5g\ .
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æoftgf jf qm'/ cdfgjLo jf ckdfghgs Aojxf/sf] lgif]wsf] 
;jf]{kl/ k|s[lt dfly s'g} klg kl/l:yltdf jGb]h ug{ ;lsb}g . 
o:tf Jojxf/x?nfO{ ;dfhsf] lxt tyf JolQmsf] clwsf/ 
jLr ;Gt'ng x'g] u/L s'g} cf}lrTo ;fljt ug{ ;lsb}g .Æ 

— dfgj clwsf/ ;ldlt452

r= oftgf tyf b'Jo{jxf/ 

!= oftgf tyf b'Jo{jxf/ lgif]wsf] k|s[lt tyf bfo/f 

dfgj clwsf/sf] ljZjAofkL 3f]if0ffkqdf s] pNn]v 5 eg] æs;}nfO{ klg oftgf tyf 
q'm/, cdfgjLo jf ckdfghgs Jojxf/ jf ;hfo ul/g] 5}g .Æ cGt/f{li6««o tyf If]qLo 
b'j} vfn] ;Dk"0f{ dfgj clwsf/ ;DaGwL ;lGwx?n] oftgf tyf q'm/, cdfgjLo jf ckdfghgs 
Aojxf/ jf ;hfonfO{ k"0f{tM lgif]w ub{5g\ .453 o;sf cltl/Qm, w]/} cGt/f{li6««o dfkb08x?n] 
klg o; lgif]wsf] k'g/fj[lt ub{5g\ .454 

452 Dffgj clwsf/ ;ldltsf] c+lQd lgisif{ M Sofg8f  CCPR/C/CAN/CO/5, 20 April 2006, para. 15.
453 cg'jGw -ICCPR_ -wf/f &_Ù oftgf tyf cGo s'|/, cdfgjLo jf ckdfghgs Aojxf/ jf ;hfoÙ 

jfnjflnsfsf] clwsf/ ;DaGwL dxf;lGw -wf/f #&s_Ù ;Dk"0f{ cfk|jf;L sfdbf/ tyf ltgsf kl/jf/ 
;b:ox?sf] clwsf/sf] ;+/If0f ;DaGwL cGt/f{li6«o dxf;lGw -wf/f !)_Ù ckfËtf ePsf JolQmx?sf] 
clwsf/ ;DaGwL dxf;lGw -wf/f !%=!_Ù dfgj clwsf/ ;DaGwL o"/f]k]nL dxf;lGw -wf/f #_Ù dfgj 
clwsf/ ;DaGwL cd]l/sL dxf;lGw -wf/f %_Ù oftgf /f]Sg] tyf ;hfo ug]{ cGt/–cd]l/sL dxf;lGwÙ 
dlxnf lj?4 lx+;fsf] k|lt/f]w, ;hfo tyf lg/fs/0f ;DaGwL cGt/–cd]l/sL dxf;lGw -wf/f $= u_Ù 
dfgj clwsf/ ;DaGwL c/j j8fkq -wf/f *_Ù dfgj tyf hgclwsf/ ;DaGwL clk|msL j8fkq -wf/f %_Ù 
jfnjflnsfsf] clwsf/ tyf sNof0f ;DaGwL clk|msL j8fkq -wf/f !^_Ù / clk|msfdf dfgj tyf 
hgclwsf/sf] clk|msL j8fkqsf] ;Gbe{df dlxnfx?sf] clwsf/ ;DaGwL cfn]v -wf/f $_ .

454 lgDg s'/f nufot x]g'{xf];\M ;Dk"0f{ JolQmx?nfO{ oftgf tyf cGo s'|/, cdfgjLo jf ckdfghgs Aojxf/ 
jf ;hfoaf6 ;+/If0f ug'{ kg]{ /fi6« ;+3Lo 3f]if0ffÙ s'g} k|sf/sf] y'g5]s jf sf/fjf; kfPsf ;Dk"0f{ 
JolQmx?sf] ;+/If0fsf] nflu ag]sf] /fi6« ;+3Lo l;4fGtx?sf] ;+ufnf] -l;4fGt ^_Ù s}bL tyf y'g'jfx?sf] 
;+/If0fdf oftgf, tyf cGo s'|/, cdfgjLo jf ckdfghgs Aojxf/ jf ;hfo lj?4 s}bL tyf y'g'jfx?sf] 
;+/If0fdf :jf:ysdL{— vf;u/L cf}iflw ljz]if1n] lgjf{x ug'{ kg]{ e"ldsf ljifos lrlsT;sLo g}ltstf 
;DaGwL l;4fGtx?Ù oftgf tyf cGo s'|/, cdfgjLo jf ckdfghgs Aojxf/ jf ;hfosf] k|efjsf/L 
cg';Gwfg tyf k|dfl0fs/0f ;DaGwL l;4fGtx?Ù sfg"g sfof{Gjog ug]{ clwsf/Lx?sf] cfr/0f ;+lxtf 
-wf/f %_Ù cleof]hgstf{sf] e"ldsf ;DaGwL lgb]{lzsf -lgb]{lzsf !^_Ù cfk"m a;]sf] d'n'ssf] gful/s 
gePsf] JolQmx?sf] dfgj clwsf/ ;DaGwL 3f]if0ff -wf/f ^_Ù cfGtl/s lj:yfkg ;DaGwL /fi6« ;+3Lo 
lgb]{zs l;4fGtx? -l;4fGt !!_Ù o"/f]k]nL ;+3sf] df}lns clwsf/sf] j8fkq -wf/f $_Ù clk|msfdf :jR5 
k'k{If tyf sfg"gL ;xfotfsf] clwsf/ ;DaGwL l;4fGt tyf lgb]{lzsfx? -l;4fGt …ªÚ&_Ù dfgj clwsf/ 
tyf cftÍjfb lj?4 ;+3if{ ;DaGwL o"/f]k]nL d+qLkl/ifbsf] ;ldltsf] lgb]{lzsf -lgb]{lzsf IV_Ù cd]l/sL 
/fHox?df :jtGQtf ljd'lvs/0f ePsf JolQmx?sf] ;+/If0f ;DaGwL l;4fGt tyf pQd cEof;x? 
-l;4fGt !_Ù / clk|msfdf oftgf, tyf cGo s'|/, cdfgjLo jf ckdfghgs Aojxf/ jf ;hfosf] lgif]w 
tyf lgjf/0fsf lgb]{lzsf tyf sbdx? -/f]j]g låk lgb]{lzsf, @))@_ .
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oftgf tyf q'm/, cdfgjLo jf ckdfghgs Aojxf/ jf b08–;hfosf] lgif]w ;jf]{kl/ 
5 / s'g} klg cj:yfdf o; dfly jGb]h ug{ kfOb}g .455 ;lGw sfg"g tyf k/Dk/fut 
cGt/f{li6«o sfg"g adf]lhd, oftgf tyf b'Jo{jxf/ lgif]wsf] ;jf]{kl/ k|j[lt zÍf/lxt 
5 .456 oftgf lj?4sf] ;+o'Qm /fi6«;+3Lo ;ldltn] s] eg]sf] 5 eg] æoftgf tyf cGo q'm/, 
cdfgjLo jf ckdfghgs Aojxf/ jf ;hfo lj?4sf] dxf;lGwsf] wf/f @ -hxf+ oftgfsf] 
cf}lrTo ;fljt x'g] s'g} ckjfbLo kl/l:yltsf] pNn]v ul/Psf] 5}g_ wf/f !% -kL8s lj?4 
jfx]s ;k|df0f k]z ePsf oftgfsf ;fljlt jofg lgif]w ug]{_, / wf/f !^- q'm/, cdfgjLo 
jf ckdfghgs Aojxf/ jf ;hfosf] lgif]w ug]{_ bfloTjx? — oL tLg o:tf k|fjwfgx? x'g\ 
h;nfO{ ;Dk"0f{ kl/l:yltx?df kl/kfngf ug}{ kb{5 .Æ457 dfgj  tyf hgclwsf/;DaGwL 
clk|msL cfof]un] klg ;dfg k|sf/sf] cledt /fv]sf] 5 ls, æoftgf tyf q'm/, cdfgjLo 
jf ckdfghgs Aojxf/af6 pGd'lQm kfpg] clwsf/ s'g} klg kl/l:yltdf — s'g} klg 
sf/0fn] jGb]h ug{ ;lsb}g .Æ458 oftgfsf] lgif]w Pp6f csf6\o dfGotf -jus cogens 

455 lgDg s'/f nufot x]g'{xf];\ M cg'jGw -ICCPR sf] wf/f $=@_Ù h]g]ef dxf;lGwsf] ;femf wf/f #Ù dfgj 

clwsf/ ;DaGwL o"/f]k]nL dxf;lGw -wf/f !%=@_Ù dfgj clwsf/ ;DaGwL cd]l/sL dxf;lGw -wf/f !&=@_Ù 

/ dfgj clwsf/ ;DaGwL c/j j8fkq  -wf/f *_ .
456 lgDg s'/f nufot x]g'{xf];\ M cg'jGw -ICCPR sf] wf/f $ / &_Ù oftgf tyf cGo s'|/, cdfgjLo jf 

ckdfghgs Aojxf/ jf ;hfo lj?4 dxf;lGw -wf/f @_Ù jfnjflnsfsf] clwsf/ ;DaGwL dxf;lGw -wf/f 

#&_Ù ;Dk"0f{ cfk|jf;L sfdbf/ tyf ltgsf kl/jf/sf ;b:ox?sf] clwsf/sf] ;+/If0f ;DaGwL cGt/f{li6«o 

dxf;lGw -wf/f !)_Ù s}bLx? k|ltsf] Aojxf/sf nflu Go"gtd dfkb08 ;DaGwL lgodx? -lgod #!_Ù s'g} 

k|sf/sf y'g5]s jf sf/fuf/df k/]sf ;Dk"0f{ JolQmx?sf] ;+/If0fsf nflu ag]sf] l;4fGtx?sf] ;+ufnf] 

-l;4fGt ^_Ù dlxnf lj?4 lx+;f lgjf/0f ;DaGwL 3f]if0ff -wf/f #_Ù sfg"g sfof{Gjog ug]{ clwsf/Lx?sf] 

cfr/0fsf lgodx? -wf/f %_Ù cfk"m a;]sf] d'n'ssf] gful/s gePsf JolQmx?sf] dfgj clwsf/ ;DaGwL 

3f]if0ff -wf/f ̂ _Ù cleof]hgstf{sf] e"ldsf ;DaGwL lgb]{lzsf -l;4fGt !^_Ù dfgj clwsf/ ;ldltsf] c+ltd 

lgis{if M Sofgf8f UN Doc. CCPR/C/CAN/CO/5, 20 April 2006, para. 15; UN General Assembly 
Resolution A/RES/59/183; UN Commission on Human Rights Resolution E/CN.4/RES/2005/39; 
and the UN Special Rapporteur on Torture (UN document E/CN.4/1986/15, para. 3, 19 February 
1986; E/CN.4/2002/137, 26 February 2002, para. 8. x]g'{xf];\M dfgj tyf hgclwsf/;DaGwL clk|msL 

j8fkq -wf/f %_Ù jfnjflnsfsf] clwsf/ tyf sNof0f ;DaGwL clk|msL j8fkq -wf/f !^_Ù dfgj clwsf/ 

;DaGwL cd]l/sL dxf;lGw -wf/fx? %, @&_Ù oftgf /f]Sg] tyf ;hfo ug]{ cGt/–cd]l/sL dxf;lGw 

-wf/f ! / %_Ù dlxnf lj?4 lx+;fsf] k|lt/f]w, b08–;hfo tyf lg/fs/0f ;DaGwL cGt/–cd]l/sL dxf;lGw 

-wf/f $_Ù dfgj clwsf/ ;DaGwL o"/f]k]nL dxf;lGw -wf/f #_Ù / cftÍjfb lj?4 dfgj clwsf/ tyf 

;+3if{ ;DaGwL o"/f]k]nL d+qLkl/ifbsf] ;ldltsf] lgb]{lzsfx? IVÙ / of] klg x]g'{xf];\ M h]g]ef dxf;lGwsf] 

;femf wf/f #Ù  III h]g]ef dxf;lGw -wf/fx? $(, %@, *&-#_, *(, (&_Ù IV h]g]ef dxf;lGw -wf/fx? 

$), %!, (%, (^, !)), !!(_Ù h]g]ef dxf;lGwsf cfn]v I -wf/fx? &%_Ù / h]g]ef dxf;lGwsf] cfn]v 

II -wf/fx? $_ .
457 Declaration of the Committee Against Torture, adopted the 22 November 2001, UN Doc. CAT/C/

XXVII/Misc.7. See also Committee Against Torture, General Comment No. 2, Implementation of 
Article 2 by States Parties, para. 6.

458 Communication 275/2003, Case of Article 19 v. The States of Eritrea, para. 99.
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norm_459 xf] — h:tf] dfgj clwsf/ ;DaGwL cGt/–cd]l/sL cbfntn] dxTjsf ;fy s] 
pNn]v u/]sf] 5 eg] æef}lts tyf dfgl;s b'j} k|sf/sf] oftgfsf] lgif]w xfn;fn} b]lv 
cGt/f{li6«o csf6\o dfGotfsf] cleGg c+u ePsf] 5 .Æ460 

@= oftgf tyf b'Jo{jxf/

@=! oftgf M kl/efiffsf] bfo/f tyf ln· k|]l/t ck/fw

cGt/f{li6««o sfg"g cg';f/, oftgfsf ljleGg kl/efiffx? lbOPsf 5g\ . oftgf tyf 
q'm/,cdfgjLo jf ckdfghgs Aojxf/ jf ;hfo x'gaf6 d'Qm ug]{ ;Dk"0f{ JolQmx?sf] ;'/Iff 
;DaGwL ;+o'Qm /fi6«;+3Lo 3f]if0ffkqÙ461 oftgf tyf q'm/, cdfgjLo jf ckdfghgs Jojxf/ 
jf ;hfo lj?4sf] ;+o'Qm /fi6« ;+3Lo dxf;lGwÙ462 cGt/f{li6«o kmf}hbf/L cbfntsf] /f]d 
ljwfg463 / oftgf /f]Sg] tyf ;hfo ug]{ jf/]sf] cGt/–cd]l/sL dxf;lGw464x? ;j}n] oftgf 
;DaGwL kl/efiffx? lbPsf 5g\ . ;+u;+u}, cGt/f{li6«o dfgjLo sfg"gn] oftgfsf] lgif]w t 
u¥of], t/ To;sf] kl/efiff eg] u/]sf] 5}g . 

cfk\mgf] clwsf/sf] ?k/]vf sf]b}{ k"j{ o'uf]:nfleofsf lgldt cGt/f{li6«o kmf}hbf/L Gofoflws/0f
-ICTY_ n] æk/Dk/fut cGt/f{li6««o sfg"g cGtu{t oftgfsf] kl/efiffÆ leq oftgfnfO{ Pp6f 
k|0ffnLut-systematic_ lx;fjn] ul/Psf] ck/fw -dfgjtf lj?4sf] ck/fw_ tyf ;z:q 
åGbsf] bf}/fgdf ul/Psf] ck/fw -o'4 ck/fw_ sf] ?kdf b[li6kft u¥of] .465 k|ydtM pQm 
Gofoflws/0fn] s] ljrf/ u¥of] eg]— oftgf tyf cGo q'm/, cdfgjLo jf ckdfghgs 
Jojxf/ jf ;hfo lj?4sf] ;+o'Qm /fi6« ;+3Lo dxf;lGwdf ul/Psf] kl/efiffn] æPp6f ;xdlt 

459 Committee Against Torture, , General Comment No. 2, para. 1. See International Criminal 
Tribunal for the Former Yugoslavia: Judgment of 10 December 1998, Case of Prosecutor v. Anto 
Furundzija, No. IT-95-17/1-T, para. 154; Judgment of 16 December 1998, Case of Prosecutor v. 
Delalic and others, IT-96-21-T, para. 454; and Judgment of 22 February 2000, Case of Prosecutor 
v. Kunarac, Kovac and Vukovic, IT-96-23-T and IT-96-23/1-T. See also Inter-American Court of 
Human Rights, (Judgment of 7 September 2004, Tibi c. Ecuador, para. 143; Judgment of 8 July 
2004, Hermanos Gómez Paquiyauri c. Perú, para. 112; Judgment of 27 November 2003, Maritza 
Urrutia c. Guatemala, para. 92; and Judgment of 18 August 2000, Contoral Benavides c, Perú, 
paras. 102 and 103), UN Special Rapporteur on Torture (UN Doc. E/CN.4/2006/6, para. 17) and 
Inter-American Commission on Human Rights (Report on Terrorism and Human Rights, doc. 
Cit., para. 155).  

460 Inter-American Court of Human Rights, Judgment of 11 March 2005, Case of Caesar v. Trinidad 
and Tobago, para. 271.

461 wf/f !-!_ of] klg x]g'{xf];\ M sfg"g sfof{Gjog ug]{ clwsf/Lx?sf] cfr/0f ;+lxtfsf lgodsf] wf/f % 

;DaGwL l6Kk0fL .
462 wf/f !-!_ .
463 wf/f &-@, ª_ 
464 wf/f @
465 Trial Chamber, Judgment of 22 February 2001, Prosecutor v. Kunarac, Kovac and Vukovic, IT-

96-23-T & IT-96-23/1-T. para. 468. See also previous judgments: Prosecutor v. Furundzija, 10 
December 1998, IT-95-17/1-T, and Prosecutor v. Delalic and Others, 16 November 1998, IT-96-
21-T.
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vf]h]sf] 5 h;nfO{ klxnf] ;'g'jfO{ sIf -trial chamber_n] k/Dk/fut cGt/f{li6«o sfg"gsf] 
k|ltgLlwTj ePsf] 7fGb5 .Æ466 kl5af6 Gofoflws/0fn] :ki6 kf¥of] ls k/Dk/fut sfg"gn] 
oftgfsf tLg tTj x'g] atfPsf] 5 M -s_ si6bfg — clt kL8f jf si6 lbP/ ef}lts jf 
dfgl;s h'g;'s}?kaf6 ul/g] sfo{ jf csfo{, -v_ To:tf] sfo{ jf csfo{ h'g\ dgzfoo'Qm 
x'g' kb{5 , / -u_ To:tf] sfo{ cGt/f{li6«o sfg"gåf/f lgif]lwt csf]{ k|of]hgsf] lglDt sf/s 
-instrumental_ aGg' kb{5 — o;y{df To:tf] si6bfgn] Pp6f lglZrt nIo k|fKt ug{ 
;sf];\ .467 Gofoflws/0f yk lgisif{df k'Uof] ls, æk/Dk/fut cGt/f{li6«o sfg"g cg';f/ 
-oftgf lj?4sf] ;+o'Qm /fi6« ;+3Lo dxf;lGw cg';f/_ ;f] Aojxf/ k"0f{tM Pp6f dfq} 
lgif]lwt p2]Zo k|flKtsf] lglDt x'g' kb{5 eGg] h?/t kb}{g . [===] Tof] lgif]lwt p2]Zo ;f] 
Jojxf/ k5fl8sf] pTk|]/0ffsf] ;|f]t x'g' kb{5 / To; cy{df Tof] k"0f{ :yflkt jf Psn 
p2]Zosf] eO/xg' eGg] h?/L 5}g .Æ468

o; sfg"gL kl/k]Iodf, Gofoflws/0f-ICTY_n] s] eGof] eg], æn}lËs lx+;fn] lgZro g} 
ef}lts jf dfgl;s ?kn] clt kL8f jf si6 lbG5, / o;df Ps k|sf/sf] oftgf k"0f{ 
sfo{sf] ljz]iftf eg] ljBdfg /xG5 .Æ469 Gofoflws/0f s] 7fGb5 eg] æoBlk kL8ssf] 
pTk|]/0ff k"0f{tM n}lËs b]lvG5, p;sf] p2]Zo jf dgzfo oftgf lbg' xf]Og eGg] gx'g ;Sb5, 
cyjf p;sf] Aojxf/n] ef}lts jf dfgl;s?kn] clt bb{ jf si6 lbg' xf]Og, tyflk o:tf] 
kL8f jf si6sf] ;+efjgf x'G5 / p;sf] Aojxf/sf] :jefljs kl/0ffd cfpg ;Sb5 . pQm 
kl/efiffnfO{ ljrf/ ubf{ oftgf x'g of] dxTjk"0f{ 5 ls ;fdfGo cj:yfdf kL8ssf] p2]Zo 
ef}lts jf dfgl;s?kn] kLl8tnfO{ s'g} g s'g} ?kdf clt kL8f jf si6 lbg] lsl;dsf] sfo{ 
x'g' kb{5 .Æ470 k|:t't jxzsf] ;Gbe{df …n}lËstfÚ oftgfsf] kl/efiff leq lsg g/flvPsf] eGg] 
k|Zgdf Gofoflws/0fsf] s] hjfkm lyof] eg] æcGt/f{li6«o sfg"gåf/f lgif]w ul/Psf s'g} Psn 
p2]Zo k|flKtsf] lglDt ul/g] sfo{x? dfq} x'g' kb{5 eGg] s]xL 5}g . olb p;sf] Aojxf/af6 
;f] lgif]lwt Psn p2]Zo ;+kGg eof] eg] o:tf] Aojxf/n] c;"lrs[t p2]Zo -n}lËs k|s[ltsf] 
eP klg_ k|fKt u/L lgik|of]hgLo eP5 eGg] 7fGg' kb{5 .Æ471

466 Judgment of 16 November 1998, Case of Prosecutor v. Delalic and Others, Case IT-96-21-T, 
para. 459. See also Judgment of 10 December 1998, Case of Prosecutor v. Furundzija, Case IT-
95-17/1-T, paras. 160-161.

467 Judgment of 22 February 2001, Prosecutor v. Kunarac, Kovac and Vukovic, Case IT-96-23-T 
and IT-96-23/1-T, para. 483 and Appeals Chamber, Judgment of 12 June 2002, Prosecutor v. 
Kunarac, Kovac and Vukovic, Case IT-96-23-T and IT-96-23/1-T, para. 148.

468 Judgment of 22 February 2001, Prosecutor v. Kunarac, Kovac and Vukovic, Case IT-96-23-T and 
IT-96-23/1-T, para. 486. See also Judgment of 16 November 1998, Case of Prosecutor v. Delalic 
and Others, IT-96-21-T, para. 470.

469 Appeals Chamber, Judgment of 12 June 2002, Prosecutor v. Kunarac, Kovac and Vukovic, Case 
IT-96-23-T and IT-96-23/1-T, para. 150.

470 Ibid., para. 153.
471 Ibid., para. 155.
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dfgj clwsf/ ;DaGwL o"/f]k]nL cbfnt tyf cfof]un] klg lgisif{ lgsfn]sf 5g\ ls 
jnfTsf/n] oftgf ;[hgf ub{5 .472 o"/f]k]nL cbfntn] s] pNn]v u¥of] eg] æ!& aifL{o 
jflnsf jnfTsf/ ePsf] Pp6f d'2f dfly b[li6ut ubf{ /fHosf kbflwsf/Lx?n] y'g'jf dfly 
x'g] jnfTsf/ Pp6f ljz]if k|sf/sf] uDeL/ tyf lgs[i6 b'Jo{jxf/ dflgG5, h;\n] kLl8tsf] 
hf]lvdtf tyf sdhf]/ k|ltsf/sf] l:yltnfO{ bzf{p5 .Æ473 

pQm Gofoflws/0f, o"/f]k]nL cbfnt tyf cGt/–cd]l/sL cfof]usf pk/f]Qm ljrf/x? vf;u/L 
/fHosf clwsf/Lx? jf t];|f] kIfåf/f jf /fHo lglis|o eO{ ltgLx?sf] :jtGqtfsf] ljd'lvs/0f 
ul/Psf] kl/l:yltdf km/s–n}lËs (LGBT) JolQmx? dfly lg/Gt/?kn] jnfTsf/ tyf 
n}lËs lx+;f eO/x]sf] ;Gbe{df— ljz]if u/L n}lËs cled'lvs/0f tyf n}lËs klxrfg ;DaGwL 
;jfnx? lgs} ;fGble{s nfUb5g\ .

oftgf lj?4 ;+o'Qm /fi6« ;+3Lo dxf;lGwdf pNn]v 5, æef}lts jf dfgl;s?kn] s'g} k|sf/
sf] e]befjdf cfwfl/t s'g} klg sf/0faf6 dgzfok"0f{ 9Ën] clt kL8f jf si6 lbg] sfo{nfO{ 
…oftgfÚ elgG5 .474 [===] n}lËs cled'lvs/0f tyf n}lËs klxrfgsf ;jfnx?df o; vfn] 
kl/efiff ;fGble{s 5, / oftgf lj?4 ;+o'Qm /fi6«;+3Lo dxf;lGwn] lje]bsf cfwf/x? 
dWo] n}lËs cled'lvs/0f nufotsf ljifox? ;dfj]z u/L d:of}bf ug{ ;Sg] ;+efjgfsf] 
pNn]v u/]sf] 5 .475

@=@ q'm/, cdfgjLo jf ckdfghgs Jojxf/ jf ;hfo

oBlk o;sf] s'g} ;jf]{kl/ kl/efiff ul/Psf] 5}g, tyflk sfg"g sfof{Gjog ug]{ clwsf/Lx?sf] 
nflu ag]sf] ;+o'Qm /fi6«;+3Lo cfrf/ ;+lxtfn] o; k|sf/ Pp6f dxTjk"0f{ AofVof u/]sf] 5M 
æq'm/ tyf cdfgjLo jf ckdfghgs Jojxf/ jf ;hfoÚ eGg] zAbfjnLsf] AofVof [===] 
ef}lts jf dfgl;s b'Jo{jxf/ lj?4 ;+efJo j[xtd\ ;+/If0f ;d]6\g] u/L j[xt?kaf6 ul/g' 
kb{5 .476 jf:tjdf, b'Jo{jxf/ eGgfn] d"ntM oftgfsf] lgif]w egL kl/eflift ul/Psf]5 . 
o;n] s] atfp+5 eg] oftgf lj?4sf] ;+o'Qm /fi6«;+3Lo dxf;lGwdf dgzfo tTjsf] cefjsf] 
sf/0f, jf pNn]lvt ljlzi6 p2]Zo sfof{Gjog ug{ g;lsg] ePaf6 …oftgfÚsf] kl/efiff 
gk'u /x]sf] :ki6 b]lvG5 .477 cGt/f{li6«o ljlwzf:q tyf cGt/f{li6«o lgsfox?åf/f 
b'Jo{jxf/sf] ?kdf 7flgPsf s]xL sfo{x? o; k|sf/ 5g\ M ljgf ;"rgfsf] nfdf] y'gf

472 European Court of Human Rights, Judgment of 25 September 1997, Case of Aydín v. Turkey, 
Application No. 57/1996/676/866 and Commission on Human Rights, Reports No. 5/96 of 1 
March 1996, Case of 10.970, Raquel Martín de Mejía v. Perú.

473 Case of Aydín v. Turkey, doc. cit., para. 81.
474 oftgf tyf cGo s'|/, cdfgjLo jf ckdfghgs Aojxf/ jf ;hfo lj?4 /fi6« ;+3Lo dxf;lGwsf] 

wf/f !=! .
475 Dffgj clwsf/ ;ldlt M ;fdfGo l6Kk0fL g+= @,  doc. Cit., para. 22.
476 Commentary (para. C.) to the Article 5 of the Code of Conduct of Law Enforcement Offi cials.
477 UN Special Rapporteur on Torture, UN Doc. E/CN.4/2006/6, para. 35. In the same line, see Nigel 

Rodley, Thr treatment of prisoners under international law, Clarendon Press, Oxford, 2nd Edition, 
1999, p. 98 and ft. 123.  
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-sf/fjf;_,478 lg/Gt/ PsfGt sf/fjf;, hf8f]df l7ª\–ofpg], gof+ h]n–sf]7/Ldf 
lg/Gt/ ;?jf ug]{,479 dlxnf s}bLnfO{ xts8L nufO{ gfË} e'm08\ofpg],480 / s7f]/ k|sf/sf 
s]/sf/sf] k2ltÆ481 ckgfpg] h:tf sfo{x? kb{5g\ . oftgf ;DaGwL /fi6« ;+3Lo ljz]if 
k|ltj]bsn] s] 7x/ u/]sf] 5 eg] k|x/L zlQmsf]482 c;dfg'kflts k|of]u -disproportionate 
excercise_ / kLl8tsf] c;dy{tf -powerlessness_483 b'Jo{jxf/sf cGtlg{lxt tTjx?  x'g .

q'm/ / cdfgjLo jf ckdfghgs Aojxf/sf] lgif]w ljleGg kl/l:yltx?df lbOg] d[To[b08sf] 
k|of]unfO{ l;ldt ug]{ p2]Zoaf6 pkof]u ul/Psf] b]lvPsf] 5 . dfgj clwsf/ ;DaGwL 
o"/f]k]nL cbfntn] Pp6f k}m;nfdf Ps s}bLnfO{ hxf+ ;'k'b{uL u/L d'2f rnfO{ ;s]kl5 
d[To'b08 lbg ;lsGYof], To;sf] k|efjsf/L 9Ën] lgif]w ub}{ æd[To'b08sf] k|ls|ofÆ-death row 
phenomenon_ 484 :yug u/L q'm/ / cdfgjLo jf ckdfghgs Aojxf/sf]  kl/l:ylt ;[hgf  
ul/lbof] .485 dfgj clwsf/ ;ldltn] klg To:tf] ljrf/nfO{ k'g/fj[lt ub}{, d[To'b08 clGtd 
38Ldf jf/Djf/ /f]lsbf q'm/ tyf cdfgjLo Aojxf/ gdflgg] km};]nf u¥of] .486

#= /fHosf] bfloTj 

cGt/f{li6««o sfg"g adf]lhd oftgf tyf b'Jo{jxf/ /f]Sg], cg';Gwfg ug]{ tyf bl08t 
ug]{ /fHosf] bfloTj x'G5 . oftgf tyf b'Jo{jxf/— b'j} jf/] /fHosf] tLg ;sf/fTds 
bfloTj x'G5g\ M -s_ oftgf tyf b'Jo{jxf/ lgif]w ul/Psf] ;'lglZrt ug]{ ;DaGwdf /fHosf 
sfg"g sfof{Gjog ug]{ clwsf/Lx?nfO{ tfnLd–k|lzIf0f lbnfpg]tk{m sbd rfNg' kb{5 . 
-v_ cfk\mgf] If]qdf oftgf jf b'Jo{jxf/ ;DaGwL sf/0fhGo oyf]lrt cf/f]k nfu]sf 
478 lgDg s'/f nufot x]g'{xf];M Dffgj clwsf/ ;ldlt M ;fdfGo l6Kk0fL g+=@)Ù doc. Cit., para. 5 and 6; 

Concluding Observations: United States of America, CCPR/C/USA/CO/3/Rev.1 of 18 December 
2006, para. 12; Views of 4 July 2006, Case of Ali Medjnoune v. Algeria, Communication 
No. 1297/2004; Views of 25 March 1996, Case of Celis Laureano v. Peru, Communication 
No. 540/1993; Views of 24 July 1994, Case of Mukong v. Cameroon, Communication 440/1990. 
See also UN former UN Human Rights Commission, Resolution No. 1997/38 (para. 10) and 
No. 2005/39 (para. 9); Inter-American Court of Human Rights, Judgment of 29 July 1998, Case 
of Velasquez Rodriguez (para. 156) and Judgment of 12 November 1997, Case of Suarez Rosero 
(para. 90 and 91).

479 dfgj clwsf/ ;ldlt MViews of 17 July 1985, Case of Conteris v. Uruguay, Communication No. 
139/1983.

480 Dffgj clwsf/ ;ldltM Views of 27 March 1981, Case of Isoriano de Bouton v. Uruguay, 
Communication No. 37/1978 and Views of 1 November 1985, Case of Arzuaga Gilbao v. 
Uruguay, Communication No. 147/1983.

481 For example, see Concluding Observations of the Human Rights Committee: United States of 
America, CCPR/C/USA/CO/3/Rev.1 of 18 December 2006, para. 13, and Inter-American on 
Human Rights, Report on Terrorism and Human Rights, OAS Doc. OEA/Ser.L/V/ll.116, Doc. 
5rev. 1 corr, paras. 211 and 213.

482 UN Doc. E/CN.4/2006/6, para. 38.
483 Ibid., para. 39.
484 ;f/?kdf eGg' kbf{, clglZrt y'gfaf6 dfgl;s :jf:y lju|g] eO{ cGttf]uTjf xTof  ;Dd x'g hfG5 .
485 European Court of Human Rihts, Judgment of 7 July 1989, Case of Soering  v. the United 

Kingdom, Application No. 14038/88.
486 Views of 7 April 1989, Case of Pratt and Morgan  v. Jamaica, Communications Nos. 210/1986 

and 225/1987, para. 13.7.
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clwsf/Lx? Jff/] tTk/tfk"j{s tyf ;Ifdtfk"j{s k"k{If÷cg';Gwfg ug'{ kb{5, / olb :jtGq, 
lgikIf tyf ;Ifd Gofoflws/0faf6 cleof]u k|dfl0ft ePdf To:tf kL8snfO{ s;'/bf/ 7x¥ofO{— 
cleof]usf] ufDeLo{tf x]/L oyf]lrt ;hfo tf]Sg' kb{5, / -u_ o; k|sf/n] kLl8t ePsf 
JolQmx?nfO{ k|efjsf/L pkrf/ tyf Ifltk"lt{ klg k|bfg ug'{ kb{5 .487 oftgf lj?4sf] 
;ldltn] pNn]v u/]sf] 5 ls /fHosf] o; bfloTj cGtu{t ælghL JolQm jf ;+3÷;+:yfx?n] 
klg ltgLx?sf cf–cfk\mgf] If]q cGtu{t s'g} oftgf jf q'm/, cdfgjLo jf ckdfghgs 
Aojxf/ jf ;hfo cGo JolQmx? pk/ gu?g eGg] ;'lglZrttfsf] lglDt ;sf/fTds pkfox? 
rfNg' kg]{ xb;Dd lj:tf/ ug'{ kb{5 .Æ488 ;j} k|sf/sf lgif]lwt Aojxf/x?sf] lglDt /fHon] 
To:tf sfo{ x'g glbg /f]Sg,] pkrf/ ug]{ tyf bl08t ug]{ h:tf ;sf/fTds sbdx? rfNg' 
cfjZos kb{5 — ;fy;fy},  /fHon] b'O{j6f yk bfloTj klg jxg ug'{ kb{5 M tL x'g\ — 
cleof]u nfu]sf kL8sx?nfO{ ;'k'b{uL ug]{ jf d'2f rnfpg] bfloTj-erga omnes obligation_ 
/ lkmtf{ gk7fpg]] -non-refoulement_ bfloTj .

oftgf tyf b'Jo{jxf/sf] ;jf]{kl/ lgif]wn] /fHo dfly s]/sf/-interogation_sf] k2lt k|of]u 
gug]{, y'gf-s}b_ jf ;hfosf zt{x?– h;n] oL lgif]lwt sfo{x? pTkGg ub{5g\ sf] lgwf{/0f 
ug'{ kg]{ bfloTj yk u/]sf 5g\ . zf/Ll/s b08–;hfox? cGtu{t z/L/df k|xf/ ug'{, s'6lk6 
ug'{ jf c+ue+u ug'{-mutilation_, sf]/f{ xfGg'-fl ogging_, j]t nfpg'-canning_, 3f]8fnfO{ em}] 
sf]/f{ xfGg'-whipping_, c+u ljR5]bg ug'{-amputation_, / bfdn ug'{-branding_ O{Toflb 
kb{5g\ Ù Goflos cfb]z jf k|zf;lgs cg'dlt kfP/ ul/g] oL ;j} sfo{x? cGt/f{li6«o 
dfkb08 cg';f/ lgif]lwt 5g\ .489 w]/} d'n'sx?df, ;dlnËL jLrsf ;xdtLo n}lËs ;DaGw 
/ ljnf]d n}lËs Aojxf/ ug]{x?nfO{ zf/Ll/s b08 lbO{ ;hfo ul/Psf 5g\ .

b'Jo{jxf/sf] cleof]u nufO{ d'2f rnfpg] st{Aosf] ;DaGwdf oftgf lj?4sf] ;ldltn] s]df 
hf]8 ub{5 eg], æhxf+ oftgfsf tTjx? ljBdfg 5g\ To:tf b'Jo{jxf/sf] lglDt s]jn d'2f 
dfq rnfpg' dxf;lGwsf] pn‹g ePsf] dflgG5 .Æ490 oftgf lj?4sf] ;ldltn]  s] k'g/fj[lt 
u/]sf] 5 eg] b'Jo{jxf/ ;DaGwL d'2fx?df /fHox?sf] kmf}hbf/L k"kI{f÷ cg';Gwfg 491 ug'{ 

487 See inter alia, Committee against Torture, General Comment No. 2, Implementation of Article 
2 by States Parties, paras. 24 & 7; Human Rights Committee, General Comment No. 31, The 
Nature of the General Legal Obligation Imposed on States Parties to the Covenant, para. 16; and 
the Updated Set of Principles for the protection and promotion of human rights through action to 
combat impunity (E/CN.4/2005/102/Add.1, 8February 2005), recommended by the Commission 
on Human Rights resolution 2005/81 of 21 April. For a more detailed explanation on these issues, 
see International Commission of Jurists, The Right to a Remedy and to Reparation for Gross 
Human Rights Violations: A Practitioners Guide, Practitioners Guide No. 2, ICJ Geneva, 2006.

488 oftgf lj?4 ;ldlt  M ;fdfGo l6Kk0fL g+= @,  doc. Cit., para 11.
489 See inter alia, Resolution 2001/62 of 25 April 2001, para. 5, of the former UN Commission on 

Human Rights.
490 oftgf lj?4 ;ldlt M ;fdfGo l6Kk0fL g+=@, /fHokIf4f/f sfof{Gjog ul/g] wf/f @, UN  doc. CAT/C/

GC/2/CRP.1/Rev.4; para. 10.
491 Views of 14 May 1998, Case of Encarnación Blanco Abad v. Spain, Communication No. 59/1996; 

Views of 21 November 2002, Case of Hajrizi Dzemaji et al. v. Yugoslavia, Communication No. 
161/2000.
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kg]{ st{Ao /xG5 . o;} ;Gbe{df, dfgj clwsf/ ;ldltn]  s] pNn]v u/]sf] 5 eg] æ/fHox?n] 
tL hjfkmb]xL x'g' kg]{ kL8sx?nfO{ Gofosf] s73/fdf pEofpg] ;'lglZrttf k|bfg ug'{ 
kb{5 . To:tf pn‹gsf tL kL8sx? pk/ k"k{If, cg';Gwfg ug{ g;Sg' tyf Gofosf] 
s73/fdf pEofpg g;Sgfn] cg'jGwsf k|fjwfgx?sf] 5'§} pnª\3g x'g hfG5 .Æ492

/fHox?n] JolQmx?nfO{ ;'k'b{uL, lg:sfzg jf lkmtf{ gk7fpg]-non-refoulement_ dfGotfåf/f 
csf{sf] d'n'sdf k7fpg] hf]lvd df]Ng' x'b}g . lkmtf{ gk7fpg]] l;4fGtn] oftgf tyf b'Jo{jxf/ 
nufot dfgj clwsf/sf] 3f]/ pn‹g x'g] x'+bf jf:tljs?kn] hLjg vt/fdf ePsf] d'n'sdf 
s;}nfO{ kmsf{pg', lg:sfzg ug'{, b]z–lgsfnf ug'{, ;'k'b{uL ug'{, x:tfGt/0f ug'{ jf cGoyf 
u/L k7fpg' /fHox?nfO{ lgif]w ub{5 . o; l;4fGtnfO{ ;fdfGo cGt/f{li6«o sfg"gsf] 
df}lns l;4fGtx? dWo] Ps dflgG5 . o; l;4fGtsf] pTklt z/0ffyL{ sfg"g493 xf] tyf 
;'k'b{uL ;DaGwL cGt/f{li6«o lgodfjnL494 / ;Dk"0f{ JolQmx?df nfu' x'g] dfgj clwsf/ 
sfg"gsf] Ps cleGg c+usf]?kdf clxn] :yflkt 5 . of]] l;4fGt w]/} cGt/f{li6«o tyf 
If]qLo sfg"gL b:tfj]hx?495 Pj+ k/Dk/fut cGt/f{li6«o sfg"g — h'g ;j} /fHox?df 
nfu' x'G5g\, nufotdf b[9tfk"j{s :yflkt 5 . oBlk, cg'jGw-ICCPR) df o; ljifodf 
:ki6 k|fjwfg 5}g, tyflk dfgj clwsf/ ;ldltn] of] lkmtf{ gk7fpg]-non-refoulement_ 
l;4fGtnfO{ wf/f & df496 cGtlg{lxt /x]sf] 7fGb5Ù / o; l;4fGtnfO{ pNn]lvt If]qLo dfgj 
clwsf/ lgsfox?åf/f cg'df]bg ul/Psf] kfOG5 .497

492 x]g'{xf];\ M Dffgj clwsf/ ;ldltM ;fdfGo l6Kk0fL g+=#!, The Nature of the General Legal Obligation 
Imposed on States Parties to the Covenant, para. 18.

493 z/0ffyL{x?sf] dfGotf ;DaGwdf ;g\ !(%! Sf] dxf;lGwÙ If]qLo z/0f ;DaGwL OAS dxf;lGw -wf/f IV_ / 
clk|msfdf z/0ffyL{ ;d:ofsf] ljlzi6 kIfx? ;Daf]wg ug]{ clk|msL Pstf ;+u7gsf] dxf;lGw -wf/f II-#__ .                                                                                                                                               

494 nufot x]g'{xf];\ M z/L/ jGws lj?4 cGt/f{li6«o dxf;lGw -wf/f (_Ù ;'k'b{uL ;DaGwL o"/f]k]nL dxf;lGw 
-wf/f #_Ù cftÍjfbsf] bdg ;DaGwL o"/f]k]nL dxf;lGw -wf/f %_Ù ;'k'b{uL ;DaGwL cGt/–cd]l/sL dxf;lGw 
-wf/f $_Ù / ;'k'b{uL ;DaGwL /fi6« ;+3Lo gd"gf ;lGw -wf/f #_ .

495 lgDg s'/f nufot x]g'{xf];\ M oftgf tyf cGo s'|/, cdfgjLo jf ckdfghgs Aojxf/ jf ;hfo lj?4sf] 
dxf;lGw -wf/f #=!_Ù jnk"j{s j]kQf kfl/Psf ;Dk"0f{ JolQmx?sf] ;+/If0fsf nflu cGt/f{li6«o dxf;lGw 
-wf/f !^_Ù If]qLo z/0f ;DaGwL 3f]if0ff   -wf/f #=!_Ù jnk"j{s j]kQf kfl/Psf ;Dk"0f{ JolQmx?sf] 
;+/If0f ;DaGwL 3f]if0ff -wf/f *_Ù u}x|–Goflos, :j]R5frf/L tyf ;+lIfKt xTofsf] k|efjsf/L lgjf/0f tyf 
cg';Gwfg ;DaGwL l;4fGtx? -l;4fGt %_Ù dfgj clwsf/ ;DaGwL cd]l/sL dxf;lGw -wf/f @@=*_Ù oftgf 
lgjf/0f tyf bl08t ug]{ cGt/–cd]l/sL dxf;lGw -wf/f !#=$_Ù dfgj clwsf/ ;DaGwL c/j j8fkq 
-wf/f @*_Ù / dfgj clwsf/ ;DaGwL o"/f]k]nL dxf;lGw -wf/f #_ .

496 x]g'{xf];\ M Dffgj clwsf/ ;ldltM ;fdfGo l6Kk0fL g+= @),  doc. cit., para. 9. See also, inter alia, Views 
of the Human Rights Committee in the cases: Chitat Ng v. Canada, Communication 469/1991; 
Mohammed Alzery v. Sweden, Communication No. 1416/2005; Cox v. Canada, Communication 
539/1993; and G.T. v. Australia, Communication 706/1996.  

497 Committee against Torture, Views of 20 May 2005, Case of Ahmed Hussein Mustafa Kamil 
Agiza v. Swedan,  Communication No. 233/2003, CAT/C/34/D/233/2003, Khan v. Canada, 
Communication No. 15/1994, U.N. Doc. A/50/44 at 46(1994); European Court of Human 
Rights, Judgments in the cases Soering v. The United Kingdom, Cruz Varas and others v. Sweden, 
Vilvarajah and others v. The United Kingdom, Alan v. Switzerland, Aemei v. Switzerland, Mutombo 
v. Switzerland, Tala  v. Sweden, Falakafl aki v. Sweden, A v. Netherland, Ayas v. Sweden, Haydin 
v. Sweden, and H.D. v. Switzerland; and the African Commission on Human and Peoples' Rights, 
Communication No. 97/93, Modisse v. Botswana.
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Dffgj clwsf/ ;ldltn] /fHox?nfO{ :d/0f u/fPsf] 5 ls æoftgf, q'm/, cdfgjLo jf 
ckdfghgs Aojxf/sf] lgif]wsf] ;j{kl/ k|s[ltnfO{ s'g} klg kl/l:yltdf jGb]h nufpg'  
;lsb}g . s'g} klg JolQmnfO{ ckjfb/lxt?kn] tL /fli6«o r'gf}lt jf s'g} JolQmsf] ;'/Iffk|lt 
vt/f /x]sf]  jf ;z+lst JolQm nufot b]zdf ;+s6sfnLg cj:yf nfu' ePsf] kl/l:yltdf 
klg To:tf] d''n'sdf lg:sfzg ul/g] 5}g — hxf+ p;nfO{ oftgf jf qm'/, cdfgjLo jf 
ckdfghgs Aojxf/ x'g] hf]lvd ljBdfg /xG5 .Æ498 of] lkmtf{ gk7fpg]] l;4fGt csf6\o 
dof{bf leq kb{5 / ;jf]{kl/-absolute_ k|s[ltsf] 5, / o; dfly s'g} klg cj:yfdf jGb]h jf 
k|ltjGw nufpg ;lsb}g .499

ljleGg lgif]lwt Aojxf/sf :j?kx? -oftgf tyf q'm/, cdfgjLo jf ckdfghgs Aojxf/_ 
jLrsf] km/s oxf+ ;fGble{s 5}g M ltgLx? ;j} dflysf] lgif]w ;jf]{kl/ Pj+ cjGb]hk"0f{ 
5, / lkmtf{ gk7fpg] l;4fGt ljgf /f]s6f]s ;j}df nfu' x'G5 .500 oftgf lj?4sf] ;ldltn] 
klg s] pNn]v u/]sf] 5 eg] oftgfsf] hf]lvd u}x|–/fHoLo cleoGtfx?af6 cfpg 
;Sb5 — hf] ;fdfGotM /fHosf clwsf/Lx?sf] x}l;ot ;/x jf:tljs?kdf -defacto_ sfo{ 
ub{5g\ .501

lkmtf{ gk7fpg]]-non-refoulement_ l;4fGt hxf+ hxf+ dfgj clwsf/sf] uDeL/ vt/fsf] 
hf]lvd x'g] ub{5 — Toxf+ Toxf+ nfu' x'g] ub{5 . of] ToxL hf]lvd xf] h; pk/ Wofg–b[li6 
s]lGb|e"t x'G5, / hxf+ JolQmsf] k|s[lt jf p;sf] ultljlwsf] 5gf}6 Vofn ul/Gg. o; 
l;4fGtn] s'g} Ps b]zaf6 csf]{ b]zdf k7fpg] ;jfndf JolQm ljz]ifsf] s'g} c:j]lR5s 
5gf}6— h'g;'s} gfd jf :j?k eP klg -h:t}M b]z–lgsfnf, lg:sfzg, lkmtL{, ;'k'b{uL, 
x:tfGt/0f–;?jf O{Toflb_, / ljlw–k|ls|of -j}wflgs jf sfg"gL h];'s} eP klg_ ljgf e]befj 
cfk\mgf] If]q c+ufNg k'Ub5 . ;fj{hlgs cGt/f{li6«o sfg"g cGtu{t ;'k'b{uL, lg:sfzg, lkmtL{ 
O{Toflb oxf+ ;fGble{s502 x'g ;Qm}g . z/0ffyL{x?sf] dfGotf ;DaGwL dxf;lGwsf jfjh'b, o; 
l;4fGTfsf] k|of]udf ;Gt'ng kl/If0f ug{ kfOb}g / /fli6«o ;'/Iff h:tf s'g} klg sf/0fx?af6 
of] l;4fGt lgnDag x'g ;Sb}g .

498  Dffgj clwsf/ ;ldltsf] c+lQd= lgisif{ M  Sofg8f, CCPR/C/CAN/CO/5, 20 April 2006, para. 15. 
499 See, among others, the Report of the  Special Rapporteur on Torture, Mr. Theo van Boven, UN 

document. E/CN.4/2002/137 og 26 February 2002, para. 14, and Inter-American Commission on 
Human Rights, Annual Report of the Inter-American Commission on Human Rights, 1984-1985, 
OAS document OEA/Ser.L/ V/II.66, Doc. 10 rev.1, 1 October 1985.

500 x]g'{xf];\ M Dffgj clwsf/ ;ldltM ;fdfGo l6Kk0fL g+= @) , cleJolQm :jtGqtf, -op. cit. 12) —hxf+ dfgj 
clwsf/ ;ldltn] æoftgf jf q'm/, cdfgjLo jf ckdfghgs Jojxf/ jf ;hfoÆ ePdf of] l;4fGt nfu' 
x'g] s'/f :ki6tM :jLsf/]sf] 5 Ù -Kof/f=(_ 

501 Decision of 14 May 1999, Case of Sadiq Shek Elmic, Australia, Communication No. 120/1998, 
CAT/C/22/D/120/1998, 25 May 1999, para. 6.5.

502 See, among others, the Committee against Torture, Views of 5 June 2000, Case of Josu Arkauz 
Arana v. France, Communication No. 063/1997, and Conclusions and Recommendations of the 
Committee Against Torture: United Kingdom, UN document CAT/C/CR/33/3, 25 November 
2004, para. 5(e). See also the Report of the Special Rapporteur on torture and other cruel, 
inhuman or degrading treatment or punishmen, UN document A/59/324, 1September 2004, para. 
34.
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$= n}l·s cled'lvs/0f tyf n}l·s klxrfgsf] cfwf/df oftgf tyf b'Jo{jxf/ 

$=!= k"jf{u|x tyf lje]baf6 pTkGg oftgf tyf b'Jo{jxf/ 

Pp6f cNk;+Vos ;d"x ePsf] x}l;otn] km/s—n}lËs -LGBT) JolQmx? ;dfhdf hf]lvdsf] 
l:yltdf 5g\ h;n] kl/0ffdtM oftgfsf] lglDt jlze"t x'Gf k'Ub5g\ . oftgf ;DaGwL 
/fi6«;+3Lo ljz]if k|ltj]bsn] s] pNn]v u/]sf] 5 eg] lnË, n}lËstf, tyf PrcfOle P8;\ 
;+u hf]l8Psf ldys Pj+ eox?af6 pAh]sf b[li6sf]0f tyf ljZjf;x?n] ltgLx? lj?4 snÍ 
Pj+ lje]b ;[hgf u/]sf 5g\ . pgsf] k|ltj]bgn] s'g} vf; k|sf/sf] n}lËs cled'lvs/0f tyf 
n}lËs klxrfg ePsfk|lt zq'tf, å]if pTkGg u/L b'Jo{jxf/ cleJoQm ePsf] ;lrq j0f{g 
u/]sf] 5 — æk'?ifaf6 dlxnfdf lnË k|Tof/f]k0f ePsf kl/jlt{t–lnËL-transsexual_ dlxnfnfO{ 
pgsf] 5fltdf jblgotk"j{s j];/L lk6]sf] / unfsf] x•Ldf l;nLsg 3';fO{ lbPsf]— tfls 
Tof] k'm6f];\ / pgsf] z/L/ ljiffQm agf];\ . n}lËs cNk;+Vos lj?4sf] b'Jo{jxf/sf] l;nl;nfdf 
o:tf 36gfx? klg j]xf]g'{ k/]sf] 5 — tyfslyt æ;fdflhs ;kmfofÆ cleofg cGtu{t 
of}gsdL{x?nfO{ s'g} vf; If]q 5f]8\g jfWo  kf/]sf 36gfx? 5g\ . cyjf, Snj Pj+ xf]6n–jf/ 
nufotsf vf; :yfg ljz]ifdf x'g] j}7s–e]nfdf o:tf n}lËs cNk;+Vosx?nfO{ xtf]T;flxt 
ug]{ ul/of] .503

oftgf ;DaGwL ;+o'Qm /fi6« ;+3Lo ljz]if k|ltj]bsn] s] lgisif{ lgsfn]sf] 5 eg] 
n}lËs cNk;+Vosx? lj?4 ePsf k|0ffnLut lje]bn] oftgfsf] hf]lvd a9fPsf] 5 . pQm 
ljz]if k|ltj]bsn] s] pNn]v u/]sf] 5  eg], æhfgsf/L kfPsf w]/} aif{;Dd oftgf tyf cGo 
q'm/, cdfgjLo jf ckdfghgs Aojxf/ jf ;hfo kfpg] kLl8tx? dWo] clwsf+z n}lËs 
cNk;+Vossf JolQmx? ePsf] b]lvPsf 5g\ . pgn] pNn]v u/]sf] 5 ls oftgfsf 36gfx?sf] 
cg'kft n}lËs cNk;+Vos JolQmx? lj?4 a9]sf 5g\ — o;sf] cy{ xf] — ;fljs adf]lhdsf 
n}lËs sfo{ eË u/] jfkt jf n}lËs e"ldsf ;DaGwL k"j{:yflkt dfGotf dfly r'gf}lt lbP 
jfkt ltgLx? lg/Gt/?kaf6 jnfTsf/ jf n}lËs k|s[ltsf lx+;faf6 kLl8t ePsf 5g\ .Æ504 
/fi6« ;+3Lo ljz]if k|ltj]bsn] lgDgfg';f/ lrGtf JoQm u/]sf] 5 M

æn}lËs cNk;+Vos JolQmx? c;dfg'kflts?kn] oftgf tyf cGo 
k|sf/sf b'Jo{jxf/sf lzsf/ ePsf 5g\ lsgls ltgLx? ;fdflhs ?kn]  ;fljs 
adf]lhdsf n}lËs ck]Iff kl/kfngf ug{ ;Sb}g jf c;kmn x'G5g\ . jf:tjdf, 
n}lËs cled'lvs/0f jf n}lËs klxrfgsf] cfwf/df ul/g] e]befjn] lg/Gt/?kdf 
kLl8tsf]  nflu cdfgjLos/0fsf] k|ls|of k|f/De x'G5, h'g oftgf / b'Jo{jxf/sf]  
nflu cfjZosLo zt{ xf] . [===] n}lËs cNk;+Vossf JolQmx? ljleGg ;Gbe{df 
oftgfsf] lglDt Pp6f vf; k|sf/sf] hf]lvdo'Qm ;d"x xf], / [===] ltgLx?sf] 

503 oftgf tyf cGo q'm/, cdfgjLo jf ckdfghgs jf ;hfosf] k|Zgdf ljz]if k|ltj]bssf] cGtl/d 
k|ltj]bg,  UN document A/56/156, 3 July 2001, para. 18.

504 P], Kof/f !&, of] klg  x]g'{xf];\ M ljz]if k|ltj]bssf] k|ltj]bg, UN Doc. E/CN.4/2004/56, 23 December 
2003.
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cj:yfn] g} klg b'Jo{jxf/sf] kl/0ffdnfO{ k|efljt kfg{ ;Sb5 — ph'/L ug]{ 
ljlw–k|ls|of, jf /fHo– c:ktfndf cf}iflw pkrf/ ug]{ kx'Frsf] xsdf / ltgLx? 
dfly s'g} vf; b'Jo{jxf/ x'g uPdf sfg"gL kl/0ffd nufotsf sf]0faf6 ljrf/ 
ubf{, cGo yk lzsf/ x'g' kg]{ 8/ ljBdfg /xg ;Sb5 .Æ505

n}lËs cled'lvs/0f jf n}lËs klxrfgsf] cfwf/df x'g] lje]b ;DaGwdf oftgf ;DaGwL 
/fi6« ;+3Lo ljz]if k|ltj]bsn] s] pNn]v u/]sf] 5 eg], æn}lËs cNk;+Vossf JolQmx?k|lt 
lje]bsf/L b[li6sf]0fsf] s] cy{ x'g ;Sb5 eg] sfg"g sfof{Gjog ug]{ lgsfox?af6 ;d]t 
ltgLx? sd dxTjsf x'G5g\ eGg] cg'e"t x'G5, cyjf ltgLx? u}x|–/fHoLo clestf{x?åf/f 
x'g] lx+;f lj?4sf ;+/If0f nufot cGo ;+/If0fsf ;dfg dfkb08sf k"0f{ xsbf/ x'b}gg\ eGg] 
7flgG5 .Æ506

$=@ n}l·s cNk;+Vos pk/ ‘pkrf/’ dfk{mt ul/g] oftgf tyf b'Jo{jxf/ 

cf}iflw jf …pkrf/Úsf] k|of]u klg slxn]sfxL km/s–n}lËs (LGBT) JolQmx?sf] oftgf 
tyf ckdfghgs Aojxf/sf nflu cfwf/ aGg] u/]sf] 5 . k|fWofks u'8d]g n] km/s–
n}lËs JolQmx?sf] jf/] eGg' ePsf] 5– æpkrf/fTds jxfgfÆ -curative pretex_ h'g k"j{jt 
æ;fdflhs ;kmfofÆ -social cleansing_ jf k|0ffnLut b'Jo{jxf/sf] ?kdf k|of]u x'+b} cfPsf 
5g\ . jxf+ eGg' x'G5– km/s–n}lËs JolQmx? lj?4 ljh'nLsf] em8\sf, æj}/fUo k2ltÆ
-aversion therapy_ / dgf]lrlsT;Lo cf}iflw -pschycotropic drugs_ sf] k|of]u h:tf 
c:j]lR5s pkrf/fTds x:tIf]k -involuntary medical intervention_ ul/of]— æoBlk 
n}lËs cled'lvs/0fsf] cEof;sf] k|of]u gul/Psf] eP tfklg cGo d'n'sdf k/]sf] k|efjsf] 
sf/0f lglZrt lrlsT;sLo k|ljlw o; cl3 g} cd]l/sL cbfntx?n] k|of]u u/L ;s]sf 
lyP . oL ljlw–k|ls|ofsf k|fof]lus kIf :jod\n] g'/]Dju{ df ul/Psf] ljz]if sfg"gsf] k|of]u tyf 
n}lËs cled'lvs/0fsf …pkrf/Ú jLrsf] cGt/ -gap_ k'tf{n x'g ;Sb5 . o;/L, Gofostf{ 
/ cEof;stf{x?n] hf]/h'n'dsf;fy n}lËs cled'lvs/0f kl/jt{g ug]{ l;nl;nfdf ;du| 
lg/y{s lrlsT;sLo k|of; ug'{sf] ;§f ljz]if k|ljlw tk{m ljrf/ k'¥ofpg' h?/L b]lvof] . pbfx/0fsf] 
nflu, dgf]lrlsT;f lj/f]wL cf}iflw -anti-psycotic drugs_ sf] ;]jg— n}lËs cled'lvs/0f 
…k2ltÚ sf] nflu o:tf] cf}iflwsf] k|of]u Pp6f cGj]if0ffTds k|s[ltsf] ePsfn] Pp6f cEof; 
x'g ;Sb5 . [===] t];|f] s'/f, pkrf/ tyf k|of]u jLrsf] cf/f]lkt lje]b n}lËs cled'lvs/0fsf 
cEof;sf nflu ;dy{gLo g} b]lvG5 .Æ507

;dn}lËs Pj+ ljnf]d n}lËs cleJolQm klxrfgsf] nflu pkrf/fTds k|of]u ;DaGwL 
ljsfzsf] ;Gbe{df ljsf/ kl/If0fsf] dfWodaf6 /f]u kQf nufpg] k2lt ckgfOof] . of] ljlw 

505 P], Kof/f !(
506 oftgf tyf cGo q'm/, cdfgjLo jf ckdfghgs jf ;hfosf] k|Zgdf ljz]if k|ltj]bssf] k|ltj]bg,  

E/CN.4/2002/76, 27 December 2001, Annex III, p. 11.
507 Ryan Goodman, "The Incorporation of International Human Rights Standards into sexual 

orientation asylum claims: cases of involuntary 'medical' intervention" , in Yale Law Journal, 
Vol. 105, October 1995, pp. 274-275.
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;+;f/sf w]/} b]zx?df k|rlnt /x\of] / xfn;fn} dfq lrlsT;sLo If]qaf6 of] kl/If0f k2lt 
-pathology_ x6\of] . oftgf tyf b'Jo{jxf/ lgif]w ug]{ ;Gbe{df cGt/f{li6«o tyf If]qLo 
dfgj clwsf/ k|0ffnLx? cGtu{t n}lËs cled'lvs/0f tyf n}lËs klxrfg ;DawL j}olQs 
lgj]bg jf ;f] ;DaGwL d'2f xfn;Dd k/]sf] 5}g, / oftgf lgif]w ug]{ k|fjwfg÷ghL/ :yflkt 
ug'{ klg k/]sf]  5}g . tyflk, o; kl/R5]bsf cl3Nnf bkmfx?df pNn]v eP cg';f/, oftgf 
tyf b'Jo{jxf/ ljifos cGt/f{li6«o dfgj clwsf/sf ljlwzf:qsf ;j} cGt/f{li6«o dfGotf 
tyf dfkb08x? n}lËs cled'lvs/0f tyf n}lËs klxrfg ;DawL ;jfndf nfu' ePsf 
5g\ . jf:tjdf, k|To]s JolQm  ljgf s'g} klg k|sf/sf lje]b, jf n}lËs cled'lvs/0f 
tyf n}lËs klxrfg /lxt9+un] oftgf tyf b'Jo{jxf/af6 d'Qm x'g kfpg] cfk\mgf] ;jf]{kl/ 
clwsf/sf] xsbf/ x'G5g\ . oftgf lj?4sf] ;ldltn] s] :d/0f u/fPsf] 5 eg] æof] 
clje]bsf] l;4fGt dfgj clwsf/sf] ;+/If0fsf] nflu Pp6f cfwf/e"t tyf ;fdfGo l;4fGt 
xf] / dxf;lGwsf] AofVof tyf k|of]usf] lglDt dxTjk"0f{ 5 . clje]bnfO{ dxf;lGwsf] wf/f !, 
Kof/f=! cGtu{t :jtM oftgfsf] kl/efiff leq ;dfj]z ul/Psf] 5, h;n] :ki6 ?kdf æs'g} 
klg k|sf/sf lje]bdf cfwfl/t sf/0faf6Æ508 x'g] pko'{Qm sfo{x?sf] lgif]w ub{5 . ;ldltn] 
lgDgfg';f/ lgb]{z u/]sf] 5 M

ævf;u/L oftgfsf hf]lvddf k/]sf s'g} vf; cNk;+Vos jf l;dfGts[t 
JolQmx?sf] ;+/If0f oftgf jf b'Jo{jxf/ /f]Sg] bfloTj s} Ps lx:;f xf] . 
/fHokIfx?n] s] ;'lglZrt ug'{ kb{5 eg] hxf+;Dd dxf;lGw cGtu{tsf bfloTjsf] 
k|Zg 5 [===], tL sfg"gx? n}lËs cled'lvs/0f jf ljnf]d n}lËs klxrfg 
/lxt9+un] ;Dk"0f{ JolQmx?df nfu' x'G5g\ . [===] /fHox?n] To;sf/0f— vf;u/L 
oftgfsf] hf]lvddf k/]sf tL ;d"xsf JolQmx?sf]  lj?4sf ;j} lx+;fTds 
sfo{x? Pj+ b'Jo{jxf/ lj?4  d'2f rnfO{ bl08t ;d]t u/L  ltgLx?sf] ;+/If0f 
;'lglZrt ug'{ kb{5 .Æ509

w]/} cj:yfx?df oftgf lj?4sf] ;ldltn] n}lËs cNk;+Vossf cGo vf; hf]lvdo'Qm ;d"x 
k|lt ePsf oftgf tyf b'Jo{jxf/ pk/ cfk\mgf] rf;f] /x]sf] atfPsf] 5 .510 kl/jlQ{t–
n}lËs y'g'jfx? ;DaGwdf klg ævf;u/L ;fdflhs pTklt jf n}lËs cled'lvs/0fsf] 
cfwf/df k"j{jt kl/l;dg ul/Psf lje]bk"0f{ Aojxf/Æ egL cfk\mgf] rf;f] AoQm u/]sf] 5 .511 
;ldltn] s] l;kmfl/z u/]sf] 5 eg] /fHox?n] æn}lËs cled'lvs/0fsf] sf/0f pTkL8g lbg] 

508 oftgf lj?4 ;ldlt  M ;fdfGo l6Kk0fL g+= @,  æ/fHo kIf4f/f wf/f @ sf] sfof{gjog, " Kof/f @)
509 Ibid., para. 21.
510 See inter alia: Concluding Observations of the Committee against Torture: Argentina, CAT/C/

CR/33/1, of 10 December 2004, para. 6; Concluding Observations of the Committee against 
Torture: Egypt, CAT/C/CR/29/ 4, of 23 December 2002; Concluding Observations of the 
Committee against Torture: Brazil, A/56/44, of 16 May 2001; Concluding Observations of 
the Committee against Torture: Ecuador, CAT/C/ECU/CO/3, of 8 February 2006; Concluding 
Observations of the Committee against Torture:United States of America, CAT/C/USA/CO/2, of 
25 July 2006.

511 Concluding Observations of the Committee against Torture: Brazil, A/56/44, of 16 May 2001, 
para. 119.
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;j} ljjfbf:kb sfg"gx? x6fpg' kb{5 . z/L/sf] tnfzL ug]{ j]nfdf x'g] ;j} ckdfghgs 
Aojxf/ /f]Sg] sbdx? Klg rfNg' kb{5 .Æ512 ;ldltn] k'g/fj[lt u/]sf] 5 M /fHox?n] 
ljleGg n}lËs cled'lvs/0f ePsf JolQmx? nufotsf hf]lvdo'Qm ;d"xsf JolQmx? pk/ 
ul/Psf kfzljstf tyf b'Jo{jxf/sf l/kf]6{x? k|fKt u/L sfg"g sfof{Gjog ug]{ 
clwsf/Lx?åf/f :jtGqtfk"j{s, tTk/tfk"j{s / ;Dk"0f{?kn] cg';Gwfg u/L kL8sx? lj?4 
d'2f rnfO{, ;'g'jfO{–k"k{If u/L pko'Qm 9Ën] bl08t ug'{ kg]{ ;'lglZrttf ug'{ kb{5 .513 
;ldltn] l;kmfl/z u/]sf] 5— n}lËs cNk;+Vos nufotsf hf]lvdo'Qm ;d"xx?sf] ;+/If0fsf] 
nflu ;fj{hlgs /Ifs -public defenders_ sf] k|0ffnL :yflkt u/L To;sf] ;'b[l9s/0f ug'{ 
kb{5 .514

cGttf]uTjf, ælkmtf{ gk7fpg]Æ -non-refoulement_ l;4fGtsf] ;jfndf oftgf ;DaGwL 
/fi6«;+3Lo ljz]if k|ltj]bsn] — ætL tTj tyf kl/l:yltx? k|lt Wofg lbg' kg]{ atfPsf] 5– 
h'g\ d'n'sdf To:tf] kl/l:ylt ljBdfg /x]sf] xf];\ / ;+u;+u} hf]lvdo'Qm JolQmx? h;nfO{ 
To:tf] d'n'sdf k7fpg vt/f df]Ng' k/f];\ . [===] oxf+ s'g} klxrfg ug{ ;lsg] jf n}lËs 
jf n}lËs cled'lvs/0f h:tf cGo k|sf/sf n}lËs ;fd'lxstf ePsf JolQmx?sf] l;kmfl/z 
ul/Psf] 5, / h;nfO{ To; lglDt ;/sf/L clwsf/Lx?åf/f jf lghx? s} ;f+7uf+7df 
pTkL8gsf] nflu nlIft ul/Psf x'G5g\, cyjf k|0ffnLut lje]b u/L oftgf jf cGo q'm/, 
cdfgjLo Aojxf/ jf ;hfosf] lzsf/ agfPsf x'G5g\ . lkmtf{ gk7fpg]] lg0f{o ubf{ o:tf 
tTj tyf kl/l:yltx?sf] klg Vofn ug'{ h?/L 5 .Æ515

;f/f+z 

• s'g} klg k|sf/sf] e]befj tyf cfk\mgf] n}lËs cled'lvs/0f jf n}lËs klxrfg 
ljgf, k|To]s JolQm oftgf tyf b'Jo{jxf/af6 d'lQm kfpg] clwsf/sf] xsbf/ 
x'G5g\Ù

• oftgf tyf b'Jo{jxf/af6 d'lQm kfpg] clwsf/ cGt/f{li6«o dfgj clwsf/ sfg"g 
cGtu{t ;lGw tyf k/Dk/fut sfg"g-customary law_— b'j}åf/f ljZjAofkL ?kn] 
:jLs[t tyf ;+/lIft ul/Psf] 5Ù

• oftgf tyf b'Jo{jxf/af6 d'lQm kfpg] clwsf/ Pp6f ;jf]{kl/ clwsf/ xf], h;nfO{ 
s'g} klg ;do jf kl/l:yltdf jGb]h ug{ kfOg] 5}g . oftgf tyf b'Jo{jxf/ k|ltsf] 
;jf]{kl/ lgif]w csf6\o dfGotf leq kb{5 . oftgf tyf b'Jo{jxf/ cGt/f{li6«o sfg"g 
adf]lhd ck/fw dflgG5g\Ù

512 Concluding Observations of the Committee against Torture: Egypt, CAT/C/CR/29/ 4, of 23 
December 2002, para. 5.

513 Concluding Observations of the Committee against Torture:United States of America, CAT/C/
USA/CO/2, of 25 July 2006, para. 37; Concluding Observations of the Committee against 
Torture: Ecuador, CAT/C/ECU/ CO/3, of 8 February 2006, para. 17.

514 Concluding Observations of the Committee against Torture: Ecuador, CAT/C/ECU/CO/3, of 8 
February 2006, para. 17.

515 oftgf tyf cGo q'm/, cdfgjLo jf ckdfghgs jf ;hfosf] k|Zgdf ljz]if k|ltj]bssf] cGtl/d 
k|ltj]bg, UN doc. A/59/324. September 1, 2004, para. 39
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• oftgf x'g] tLg tTjx? 5g\ M -s_ si6bfg — clt kL8f jf si6 lbP/ ef}lts 
jf dfgl;s h'g;'s} ?kaf6 ul/g] sfo{ jf csfo{ -v_ To:tf] sfo{ jf csfo{ 
h'g\ dgzfoo'Qm x'G5, / -u_ To:tf] sfo{ cGt/f{li6«o sfg"gåf/f lgif]lwt csf]{ 
p2]Zosf] lglDt sf/s aGg' kb{5, o;y{df ls ;f] si6bfgn] Pp6f lglZrt nIo 
k|fKt u/]sf] x'g' kb{5Ù 

• oBlk cGt/f{li6«o sfg"gn] b'Jo{jxf/sf] s'g} kl/efiff ;'emfPsf] 5}g — o;\ cGt{ut 
b'?kof]u lj?4sf ;+ej eP;Ddsf j[xQd\ ;+/If0f ;d]6\g] u/L lj:tfl/t ?kdf 
AofVof ug'{ kb{5— rfx] Tof] ef}lts jf dfgl;s lsg gxf]pmg\ . cGt/f{li6«o dfgj 
clwsf/ ;DaGwL ljlwzf:qn] b'Jo{jxf/ x'g] sfo{x?sf] ;"lr g} pknJw u/fPsf] 
5Ù 

• oftgf tyf b'Jo{jxf/ /f]Sg', cg';Gwfg ug'{ tyf bl08t ug'{ / cjfl~5t 
s]/sf/ gug'{, y'gf jf ;hfosf zt{x?— h;n] oL lgif]lwt sfo{ ;[hgf ub{5g\,  
sf] ;'lglZrt ug'{ /fHosf] bfloTj x'G5Ù

• s;}nfO{ klg To:tf] b]z hxf+ pgL jf p;sf] n}lËs cled'lvs/0f jf n}lËs 
klxrfgsf] lglDt oftgf jf b'Jo{jxf/ nufotsf ef}lts dfgj clwsf/x?sf] 3f]/ 
pn‹g x'g uO{{ hLjg hf]lvddf x'g]] ljZjf; ug{ ;lsg] cfwf/x? 5g\, To:tf] 
b]zdf lg:sfzg u/L kmsf{pg], b]z lgsfnf ug]{, cfTd;dk{0f u/fpg], ;'k'b{uL 
ug]{ jf cGoyf u/L k7fOg] 5}g .
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æjx'njfb [===] ;f+:s[lts k/Dk/fsf] ljljwtf tyf ultzLntf, 
hftLo tyf ;f+:s[lts klxrfg, wfld{s ljZjf;, snfsfl/tf, 
;flxlTos tyf cfly{s–;fdflhs ljrf/ tyf cleJolQmx?sf] 
jf:tljs dfGotf tyf ;Ddfgsf] nflu cfjZos dflgG5 .Æ

— dfgj clwsf/ ;DaGwL o"/f]k]nL cbfnt516

5= cleJolQm, ;ef tyf ;+u7gsf] :jtGqtf ;DaGwL clwsf/ 

!= clwsf/sf] If]q tyf k|s[lt

dfgj clwsf/sf] ljZjAofkL 3f]if0ffkq tyf gful/s tyf /fhg}lts clwsf/ ;DaGwL 
cGt/f{li6«o cg'jGw -ICCPR_, ;j} d'Vo If]qLo dfgj clwsf/ ;DaGwL ;lGwx? Nfufotn] 
zflGtk"0f{ ;ef, ;+u7gsf] :jtGqtf tyf cleJolQm :jtGqtfsf clwsf/x?sf] ;+/If0f ub{5, 
h; cGtu{t ;"rgf Pj+ ljrf/—b'j} k|fKt ug]{ / cleJoQm ug]{ s'/f kb{5g\ .517 ljZjAofkL 
tyf If]qLo txx?—b'j} u/L cGo dfgj clwsf/ ;DaGwL ;lGWf tyf cGt/f{li6«o b:tfj]hx?n] 
klg oL clwsf/ tyf :jtGqtfx?sf] ;+/If0f tyf ;'lglZrttf ub{5 .518 

516 Judgment of 17 February 2004, Case of Gorzelik and Others v. Poland, Application No. 44158/98, 
para. 92.

517 dfgj clwsf/sf] ljZjAofkL 3f]if0ffkqsf] wf/fx? !(, @)Ù cg'jGw -ICCPR sf] wf/fx? !(, @!, @@Ù 
dfgj tyf hgclwsf/;DaGwL clk|msL j8fkqsf] wf/fx? (, !), !!Ù dfgj clwsf/ ;DaGwL cd]l/sL 
dxf;lGwsf] wf/fx? #, !%, !^Ù dfgj clwsf/ ;DaGwL o"/f]k]nL dxf;lGwsf] wf/fx? !), !!Ù / dfgj 
clwsf/ ;DaGwL c/j j8fkqsf] wf/fx? @$, #@ .                                   

518 oL s'/fx? ;d]t x]g'{xf];\ M cfly{s, ;fdflhs tyf ;f+:s[lts clwsf/ ;DaGwL cGt/f{li6«o cg'jGw -wf/f 
*_Ù jfnjflnsfsf] clwsf/ ;DaGwL dxf;lGw -wf/fx? !# / !%_Ù ;Dk"0f{ sfdbf/ tyf ltgsf kl/jf/sf 
;b:ox?sf] ;+/If0f ;DaGwL cGt/f{li6«o dxf;lGw -wf/f !# / @$_Ù jnk"j{s j]kQf kfl/Psf JolQmx?sf] 
;+/If0fsf] nflu cGt/f{li6«o dxf;lGw -wf/f @$,&_Ù z/0ffyL{sf] dfGotf ;DaGwL dxf;lGw -wf/f !%_Ù cfk"m 
a;]sf] d'n'ssf] gful/s gePsf JolQmx?sf] dfgj clwsf/ ;DaGwL 3f]if0ffkq -wf/f %-@_ / *-!…vÚ__Ù 
ljZjAofkL ?kdf :jLs[t dfgj clwsf/ tyf df}lns :jtGqtfx?sf] k|jw{g tyf ;+/If0f ug]{ ;Gbe{df 
JolQm, ;d"x tyf ;dfhsf c+ux?sf clwsf/ tyf pQ/bfloTj ;DaGwL 3f]if0ff -wf/fx? !, %, ^, &, ( 
/ !@_Ù /fli6«o jf hftLo, wfld{s tyf eflifs cNk;+Vos JolQmx?sf] clwsf/ ;DaGwL 3f]if0ff -wf/f @_Ù 
sfg"g Aofj;foLx?sf] e"ldsf ;DaGwL cfwf/e"t l;4fGt -l;4fGt @#_Ù Gofokflnsfsf] :jtGqtf ;DaGwL 
cfwf/e"t l;4fGt  -l;4fGt * / (_Ù cleof]hgstf{x?sf] lgb]{lzsf -lgb]{zg *, (_Ù clk|msfdf cleJolQm 
:jtGqtf ;DaGwL l;4fGtsf] 3f]if0ffÙ jfnjflnsfsf] clwsf/ tyf sNof0f ;DaGwL clk|msL j8fkq 
-wf/f & / *_Ù dfgj clwsf/ tyf st{Aosf] cd]l/sL 3f]if0ffkq -wf/fx? IV, XXI / XXII_Ù cfly{{s, 
;fdflhs tyf ;f+:s[lts clwsf/x?sf] If]qdf dfgj clwsf/ ;DaGwL cd]l/sL dxf;lGwsf] 
cltl/Qm cfn]v — ;fN;fe]8/sf] cfn]v -wf/f *_Ù dlxnf lx+;fsf] lgjf/0f, ;hfo tyf lg/fs/0f ;DaGwL 
cGt/–cd]l/sL dxf;lGw -wf/f $_Ù cleJolQm :jtGqtf ;DaGwL l;4fGtx?sf] OAS 3f]if0ffÙ dfgj 
clwsf/ ;DaGwL o"/f]k]nL dxf;lGw -wf/f (, !) / !!_Ù o"/f]k]nL ;fdflhs j8fkq -efu !, bkmf %, 
wf/fx? % / ^_Ù ;+u7gsf] :jtGqtf tyf ;ef ;Dd]ng ug{ kfpg] clwsf/sf] ;+/If0f !($*-ILO_Ù 
cflbjf;L tyf hghfltx?sf] dxf;lGw, !(*( -g+= !^(_ -wf/f @),@_ / ;fj{hlgs ;]jfdf ;]jfsf zt{x? 
lgwf{/0fsf] nflu lgoldt ug]{ tyf ljlw–k|ls|of k'¥ofpg] clwsf/sf] ;+/If0f ;DaGwL ILO dxf;lGw 
g+= !%! . of] klg x]g'{xf];\ M /fli6«o ;'/Iff, cleJolQm :jtGqtf tyf ;"rgfsf] kx'Fr ;DaGwL hf]xf:ju{ 
l;4fGt—h;nfO{ ljrf/ tyf cleJolQmsf] :jtGqtfsf] clwsf/ ;DaGwL /fi6« ;+3Lo ljz]if k|ltj]bsåf/f 
cg'df]bg ul/Psf] lyof] - UN Doc. E/CN.4/1996/39, appendix_ / dfgj clwsf/ ;DaGwL k"j{ /fi6« 
;+3Lo cfof]un] w]/} cj;/x?df oL l;4fGtx?nfO{ pNn]v u¥of] -x]g'{xf];\ clk|n @), @))) sf] k|:tfj / 
dfgj clwsf/ ;DaGwL cGt/–cd]l/sL cfof]u _ . 
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!=! cleJolQm :jtGqtf 

cleJolQm :jtGqtf nf]stflGqs ;dfhsf] nflu Pp6f cfwf/zLnf xf] . cleJolQm :jtGqtf 
hgdt lgdf{0fsf] nflu cTofjZos x'G5 . /fhg}lts bn, dhb'/ ;+3÷;+u7g, j}1flgs tyf 
;f+:s[lts ;dfhsf] ljsfzsf] nflu / ;fdfGotM ltgLx? h;n] hgtf;+u ;fd'lxs?kn] 
;+rf/–;+ks{ ug{ rfxG5g\ — tL ;j}sf] k|ultsf nflu klg cfjZos zt{ -conditio sine 
gua non_ dflgG5 . ;+If]kdf eGg' kbf{, o;n] To:tf] dfWodsf] k|ltgLlwTj ub{5, h;n] 
;d'bfonfO{ kof{Kt ;"rgf k|bfg u/L ;zlQms/0f ug{ d2t ub{5 . kl/0ffd:j?k, o;f] eGg 
;lsG5 ls ;';"lrt gePsf] ;dfhnfO{ k"0f{?kn] :jtGq ;dfh dfGg ;lsb}g .519 dfgj 
clwsf/ ;DjGwL cGt/–cd]l/sL cbfntn] s] pNn]v u/]sf] 5 eg] cleJolQm :jtGqtfsf] 
klg ;fdflhs cfofd x'G5 / o;cGtu{t h'g;'s} ;"rgf k|fKt ug]{ ;fd"lxs clwsf/ / cGo 
JolQmx?åf/f cleJoQm u/]sf] ljrf/x? k|ltsf] kx'Fr cGtlg{lxt x'G5 .520

cleJolQm :jtGqtfsf] ;+/If0fn] tL ;j} æ;"rgfÆ tyf æljrf/x?Æsf] k|jfxnfO{ lgjf{w ?kn] 
;d]6\g' kb{5 — h;nfO{ ;xhtfk"j{s ljgf lx+;f k|fKt ug{ ;sf];\ / To:t} tL cleJolQmx? 
Hf;n] ælx+;f, 6s/fj jf cj/f]wÆ klg pAhfpg ;Sb5g\ Ù cyjf egf}+ — jx'njfbn] ;lxi0f'tf 
tyf v'nfx|botfsf] klg dfu ub{5, h;ljgf ænf]stflGqs ;dfhÆ sxnfpg ;Sb}g .521 
/fhg}lts 5nkmn–jxz, ;Qf;Lg ju{sf ljrf/;+u gldNg  klg ;Sb5, tyf nf]stGqsf 
l;4fGt cg'?k gePsf] klg x'g ;Sb5, / To;nfO{ s'g} klg b]zsf] cIf'00ftf jf /fli6«o 

519 See inter alia: Inter-American Court of Human Rights, Judgment of 2 July 2004, Case of Herrera-
Ulloa v. Costa Rica; African Commission on Human and Peoples' Rights, Communication 
No. 242/2001, Case of Interights, Institute for Human Rights and Development in Africa, 
and Association Mauritanienne des Droits de I'Homme v. Islamic Republic of Mauritania, 
Communication No. 212/2\98, Case of Amnesty c/Zambia.

520 Judgment of 2 July 2004, Case of Herrera-Ulloa v. Costa Rica, para. 108; Judgment of 6 February 
2001, Case of Ivcher-Bronstein v. Peru, para. 146; Judgment of 5 February 2001, Case of "The 
Last Temptation of Christ" (Olmedo Bustos et al v. Chile), para. 64; and Advisory Opinion OC-
5/85 of 13 November 1985, doc. Cit., para. 30.

521 European Court of Human Rights: Judgment of 7 December 1976, Case of Handyside v. United 
Kingdom; Judgment of 8 July 1999, Case of Sürek and Özdemir v. Turkey, Applications No. 
23927/94 and 24277/94; Judgment of 26 September 1995, Case of Vogt v.Germany; Judgment 
of 30 January 1998, Applications No. 133/1996/752/951, Case of United Communist Party of 
Turkey and Others v. Turkey; Judgment of 12 July 2005, Case of Güneri and Others v. Turkey, 
Applications No. 42853/98, 43609/98 and 44291/98; Judgment of 21 June 2007, Case of Zhechev 
v. Bulgeria, Applications No. 57045/00; Judgment of 3 May 2007, Case of Backowski and Others 
v. Poland, Applications No. 1543/06; Judgment of 3 May 2007, Case of Demokratik Kitle Partisi 
y Elci v. Turkey, Applications No. 51290/99; Judgment of 12 December 2006, Case of Linkov 
v. Czech Republic, Applications No. 10504/03; Judgment of 2 October 2001, Case of Stankov 
and the United Macedonian Organisation LLinden v. Bulgaria, Applications No. 29221/95 and 
29225/95; and Judgment of 10 July 1998, Case of Sidiropoulos and Others v. Greece, Applications 
No. 57/1997/841/1047. See also Inter-American Court of Human Rights, Judgment of 5 February 
2001, Case of Olmedo Bustos et al v. Chile, ("Last Temptation of Christ") and Judgment of 2 July 
2004, Case of Herrera-Ulloa v. Costa Rica;  Inter-American Commission on Human Rights, 
Annual Report on Human Rights 1994, "Report on the Compatibility 0f Desacato Laws with the 
American Convention on Human Rights", OEA/Ser.L/V/ll.88., Doc. 9 rev(1995).



122 cEof;stf{sf] lgb]{lzsf g+= $

;'/Iffdf cfFr k'¥ofPsf] dfGg ;lsb}g . /fHonfO{ jx'njfbL l;4fGtsf] clGtd\ k|Tofe"ltstf{ 
dflgG5 .522

!=@ zflGtk"0f{ e]nf tyf ;+u7gsf] clwsf/ 

zflGtk"0f{ e]nf tyf ;+u7gsf] clwsf/ cleJolQm :jtGqtfsf] clwsf/;+u 3lgi6?kn] 
hf]l8Psf] x'G5 . e]nfsf] :jtGqtfn] Pp6f nf]stflGqs ;dfhdf /fhg}lts cledtx? lgdf{0f 
ug]{, cleJoQm ug]{ Pj+ sfof{Gjog ug]{ k|ls|ofdf hf]8 ub{5, hj ls ;+u7g :jtGqtfn] 
;+u7g /f]Hg], ;fd]n x'g] Pj+ ;+u7g lgdf{0f ug]{ clwsf/ k|bfg ub{5 — h;af6 lg/Gt/?kn] 
ljrf/ tyf cledtx? agfpg] tyf k|s6 ug]{ ul/G5 . o; cGt/;DaGwnfO{ dfgj clwsf/ 
tyf hgclwsf/ ;DaGwL clk|msL cfof]un] k'li6 u/]sf] 5 / o;/L pNn]v u/]sf] 5 ls ;+u7g 
ug{ kfpg] clwsf/nfO{ :jtGqtfk"j{s tyf zflGtk"j{s e]nf x'g kfpg] clwsf/af6 5'6fpg 
;lsb}g .523

cleJolQm :jtGqtf e}m zflGtk"0f{ e]nf tyf ;+u7g ug{ kfpg] clwsf/x? Pp6f nf]stflGqs 
;dfhsf d'Vo cjojx? x'g\ . dfgj clwsf/ ;ldltn] s] k'li6 u/]sf] 5 eg], ætL ;+u7gx? 
h;n] zflGtk"0f{ 9Ën] ljrf/x? k|jw{g ub{5g — ltgLx?sf] cl:tTj tyf ;~rfng ug'{ 
nf]stflGqs ;dfhsf] lglDt Pp6f cfwf/zLnf dflgG5\ — of] cfjZostf 5}g ls ltgLx?n] 
;/sf/ jf jx';+Vos hg;+Vofsf] dfq} kIfkf]if0f u?g\ .Æ524 dfgj clwsf/ ;DjGwL 
o"/f]k]nL cbfntn] yk]sf] 5, æe]nfsf] :jtGqtfsf] clwsf/ Pp6f df}lns clwsf/ xf] — h;nfO{ 
jGb]h ug]{ 9Ën] AofVof ul/g' x'b}g .Æ525 dfgj clwsf/ ;ldltn]  s] pNn]v u/]sf] 5 
eg] /fHon] e]nf tyf ;+u7g :jtGqtfsf] clwsf/x?sf] dfq} ;+/If0f ug]{ xf]Og — a? tL 
clwsf/x? dfly nfUg] cg'lrt Pj+ ck|ToIf jGb]h x'gaf6 ;d]t /f]Sb5 .526 

@= lgnDjg, l;df tyf jGb]h 

cleJolQm tyf e]nf Pj+ ;+u7gsf] :jtGqtf ;DaGwL clwsf/ cGt/f{li6«o dfgj clwsf/ 
sfg"g cGtu{t ;jf]{kl/ clwsf/-absolute right_ eg] xf]Og, / oL clwsf/ dfly ;+s6sfnLg 
nufot ;fdfGo l:yltdf klg jGb]h nfUg ;Sb5 .527 

522 European Court of Human Rights, Judgment of 24 November 1993, Case of Informationsverein 
Lentia and Others v. Austria, Applications No. 13914/88; 15041/89; 15717/89; 15779/89; 
17207/90, para. 38.

523 Communication No. 251/2002, Lawyers for Human Rights v, Swaziland.
524 Views of 31 October 2006, Case of Viktor Korneenko and Others v. Belarus, Communication 

No. 1274/2004, para. 7.3. See also Views of 20 July 2005, Case of Jeong-Eun Lee v. Republic of 
Korea, Communication No. 1119/2002, para. 7.2 and Views of 17 October 2006, Case of Boris 
Zvozskov and Others v. Belarus, Communication No. 1039/2001, para. 7.2.

525 Judgment of 20 February 2003, Case of Djavit An v. Turkey, Application No. 20652/92, para. 56.
526 Ibid., European Court of Human Rights, Judgment of 26 April 1991, Case of Ezelin v. France; 

Inter-American Commission on Human Rights, Report on Terrorism and Human Rights, op. cit., 
para. 359.

527 cg'jGw -ICCPR sf] wf/f $_Ù dfgj clwsf/ ;DaGwL o"/f]k]nL dxf;lGw -wf/f !%_Ù dfgj clwsf/ 
;DaGwL c/j j8fkq  -wf/f $_Ù / dfgj clwsf/ ;DaGwL cd]l/sL dxf;lGw -wf/f @&_ .
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cleJolQm tyf e]nf Pj+ ;+u7g ;DaGwL clwsf/sf] ;+/If0f ub}{ cGt/f{li6«o dfgj clwsf/ 
b:tfj]hx?n] oL clwsf/x? Dffly ;+u;+u} jGb]h klg nufPsf x'G5g\ M vf;u/L To:tf 
ultljlwx? Dffly jGb]h nufOPsf] x'G5 h;n] o'4 e8\sfp+5, jf 3[0ff–å]if528 k}mnfp+5, jf 
/fli6«o ;'/Iff jf ;fj{hlgs ;'/Iff jf zflGt Aoj:yfdf vnn k'¥ofp+5, jf :jf:y, g}ltstf 
arfpg cfjZos x'G5,529 jf csf{sf] clwsf/ dfly bvn k'¥ofp+5530 . k|Tofe"t ul/Psf s'g} 
clwsf/sf] pkef]udf jGb]h jf lgnDjg ug]{ /fHosf jfWofTds kl/l:yltx? of t o:tf 
jGb]h nufpg] ;fdfGo Kof/f=df, cyjf k|To]s clwsf/ jf :jtGqtf ;DaGwL ljz]if k|fjwfgx? 
/fvL pNn]v ul/Psf x'G5g\ .

cGt/f{li6«o dfgj clwsf/ sfg"gn] oL clwsf/x?dfly jGb]h nufpg] s7f]/ zt{x? /fv]sf 
x'G5g\ .531 s'g} jGb]h jf lgnDjg ug]{ ;DaGwdf of] dfGotf /lxcfPsf] 5 M sfg"g cg';f/ 
:yflkt ul/g' kg]{Ù Pp6f nf]stflGqs ;dfhsf] /fli6«o ;'/Iff, cdgr}g, ;fj{hlgs :jf:y, 
g}ltstf jf cGo JolQmsf] clwsf/ tyf :jtGqtf arfpg] k|of]hgsf] nflu dfq cfjZos 
x'g' kg]{Ù ;+/If0f ug'{ kg]{Ù ;fj{hlgs lxtk|lt ;dfg'kflts x'g' kg]{ tyf ljjflbt clwsf/sf] 
;f/tTj k|efljt x'g' gx'g] / cGt/f{li6«o bfloTj cg'?k x'g'sf] ;fy} k|efjsf/L pkrf/sf] 
xs :yflkt ul/Psf] x'g' kg]{ s'/fx? pNn]v 5g\ . hj /fHon] oL clwsf/ tyf :jtGqtfsf] 
pkef]udf s]xL lglZrt jGb]hx? Nfufp5, tj tL :jtGqtf jf clwsf/ :jod\df cfFr k'Ug' 
eg] x'b}g .532 cGttf]uTjf, o:tf] l;df jf jGb]hsf] cf}lrTo k|dfl0ft x'g' cGt/f{li6«o sfg"gsf] 
;f/jg tyf sfo{ljlws—b'j} cfjZostf k'u]sf] x'g' kb{5 . 

@=! cleJolQm :jtGqtf dfly l;df tyf jGb]h 

cleJolQm :jtGqtfsf] clwsf/ dfly l;df tyf jGb]h nufpg] ;DaGwdf dfgj clwsf/ 
;ldltn] s] pNn]v u/]]sf] 5 eg] of] clwsf/sf] pkef]un] æljz]if st{Ao tyf hjfkmb]lxtf 
klg af]s]sf] x'G5 / o; cy{df o; clwsf/ pk/ s]xL lglZrt jGb]hx? Nfufpg] ul/G5 — 
h'g of t cGo JolQmx?sf] of t ;du| ?kn] ;Dk"0f{ ;d'bfosf] lxt–;+/If0f;+u hf]l8Psf 
x'G5g\ . tyflk, hj /fHo kIfn] cleJolQm :jtGqtfsf] pkef]udf s]xL lglZrt jGb]hx? 
Nfufp+b5, tj of] clwsf/ :jod\df vnn k'Ug] u/L jGb]h nufpg' eg] x'b}g .Æ533 To:tf 

528 cg'jGw -ICCPR sf] wf/f @)_Ù / dfgj clwsf/ ;DaGwL cd]l/sL dxf;lGw -wf/f !#=%_ .
529 cg'jGw -ICCPR_ sf] wf/fx? !(=#-v_, @!Ù dfgj tyf hgclwsf/;DaGwL clk|msL j8fkq wf/f !!Ù 

dfgj clwsf/ ;DaGwL cd]l/sL dxf;lGwsf] wf/f !#=@-v_, !#=#, !%Ù dfgj clwsf/ ;DaGwL o"/f]k]nL 
dxf;lGw wf/fx? !)=@, !!=@Ù dfgj clwsf/ ;DaGwL c/j j8fkqsf] wf/f @$ / #@ .

530 cg'jGw -ICCPR_ sf] wf/fx? !(=#-v_Ù dfgj clwsf/ ;DaGwL cd]l/sL dxflG;wsf] wf/f !#=@-v_, !%Ù 
dfgj clwsf/ ;DaGwL o"/f]k]nL dxf;lGw wf/fx? !)=@, !!=@Ù dfgj clwsf/ ;DaGwL c/j j8fkqsf] 
wf/f @$ / #@ .

531 lgDg nufot x]g'{xf];\ M Dffgj clwsf/ ;ldlt M ;fdfGo l6Kk0fL g+= !) , cleJolQm :jtGqtf, -wf/f !(_ 
Kof/f $ tyf  ;fdfGo l6Kk0fL g+= #!, Nature of the General Legal Obligation Imposed on States 
Parties to the Convenant, para. 6.

532   x]g'{xf];\ M Dffgj clwsf/ ;ldlt M ;fdfGo l6Kk0fL g+=!) , cleJolQm :jtGqtf, - wf/f !(_ x/k $ tyf  
;fdfGo l6Kk0fL g+= @& , cfjthfjtsf] :jtGqtf – wf/f !@_, Kof/f !# 

533  Dffgj clwsf/ ;ldlt M ;fdfGo l6Kk0fL g+= !) , cleJolQm :jtGqtf, Kof/f $ 
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jGb]hx?n] lgDg zt{x? ;fd'lxs ?kn] k"/f u/]sf] x'g' kb{5 M …sfg"gdf Aoj:yf eP 
adf]lhdÚ x'g' kg]{Ù csf{ JolQmx?sf clwsf/ jf ul/dfsf] ;Ddfg ug{, ;d'bfosf] lxt–
;+/If0f jf /fli6«o ;'/Iff, cdgr}g, ;fj{hlgs :jf:y jf g}ltstf hf]ufpg, / tL cf}lrTok"0f{ 
p2]Zox? dWo] s'g} Ps k|fKt u/L ljjflbt clwsf/sf] ;+/If0f ug{ /fHosf] nflu æcfjZosÆ 
ePsf] x'g' kb{5 .534 o;sf cltl/Qm dfgj clwsf/ ;DaGwL o"/f]k]nL dxf;lGw adf]lhd 
cleJolQm :jtGqtf æuf]Ko?kdf k|fKt ;"rgf r'xfj6 x'gaf6 /f]Sg]Æ tyf æGofokflnsfsf] 
clwsf/ tyf lgikIftf hf]ufpg]Æ535 k|of]hgsf nflu klg jGb]h nfUg ;Sb5 . dfgj clwsf/ 
;ldltn] s] yk cledt /fv]sf] 5 eg] æcK7]/f] /fhg}lts kl/l:yltdf /fli6«o Pstf hf]ufO{ 
dhj't u/L cf}lrTok"0f{ p2]Zo xfl;n ug]{ lbzfdf jx'bnLo nf]stGq, nf]stflGqs d"No tyf 
dfgj clwsf/sf] jsfnt-advocacy_ pk/ jGb]h nufP/ k|fKt x'g ;Sb}g .Æ536 tyflk, oxf+ 
s] s'/f ;fGble{s 5 eg] dfgj clwsf/ ;ldltsf cg';f/, æljgf x:tIf]k ljrf/ cleJolQm 
ug{ kfpg] clwsf/ To:tf] clwsf/ xf], h;\pk/ cg'jGw -ICCPR) n] ckjfb jf jGb]h 
ug]{ cg'dlt lbg ;Sb}g .Æ537

@=@ ;ef tyf ;+u7gsf] :jtGqtf ;DaGwL clwsf/ dfly l;df tyf jGb]h 

pQm cg'jGw adf]lhd ;ef tyf ;+u7gsf] :jtGqtf ;DaGwL clwsf/ dfly l;df tyf jGb]h 
nufpgsf] nflu lgDg zt{x? k"/f ePsf] x'g' kb{5 M -s_ sfg"gåf/f Aoj:yf eP adf]lhd dfq 
x'g' kb{5 -v_ cg'jGwsf] wf/f @@ sf] Kof/f=@ df pNn]lvt p2]Zox? dWo] s'g} Pssf] nflu 
jGb]h ul/Psf] x'g' kb{5 M h:t}, /fli6«o ;'/Iff jf cdgr}g, ;fj{hlgs :jf:y jf g}ltstf 
jf cGo JolQmsf] clwsf/ tyf :jtGqtfsf] ;+/If0f, / -u_ pk/f]Qm p2]Zox? dWo] s'g} Ps 
xfl;n u/L Pp6f nf]stflGqs ;dfh ;+rfngsf] nflu æcfjZosÆ ePsf] x'g' kb{5 .538

cg'jGw / dfgj clwsf/ ;DjGwL cd]l/sL dxf;lGwn] — h;n] o'4sf] nflu k|rf/ jf 
/fli6«o, hftLo jf wfld{s 3[0ff–å]if  km}Nofp+5 — h;n] e]befj, zq'tf jf lx+;f hGdfpg 
;Sb5, To:tf k|j[ltx?nfO{ k|ltif]w u/]sf] 5 .539 dfgj clwsf/ ;DaGwL o"/f]k]nL cbfntn] 
klg s] pNn]v u/]sf] 5 eg] gful/sx? jLrdf lx+;f, zq'tf jf 3[0ff–å]if k}mNofO{ 
e8\sfPdf, cleJolQm :jtGqtf tyf k|ltjlGwt k|rf/ jf jsfnt jLr 5'6\ofpg] Pp6f 

534 Ibid., para. 4. See also Views of 8 November 1996, Case of Robert Faurisson v. France, 
Communication No. 550/1993, para. 9(4) and (6), and Views of 21 July 1994, Case of Albert 
Womah Mukong v. Cameroon, Communication No. 458/1991, para. 9.7.

535 Dffgj clwsf/ ;+jGwL o"/f]k]nL dxf;lGwsf] wf/f !) 
536 Views of  21 July 1994, Case of Albert Womah Mukong v. Cameroon, Communication No. 

458/1991, para. 9.7.
537 Dffgj clwsf/ ;ldlt M ;fdfGo l6Kk0fL g+= !)  doc. Cit., para. 1.
538 Views of 31 October 2006, Communication No. 1274/2004, Viktor Korneenko and Others v. 

Belarus, para. 7.2 (UN.Doc CCPR/C/88/D/1274/2004).   ;+u;+u}, of] klg x]g{'[xf];\ : ;Dk"0f{ sfdbf/ 
tyf ltgsf kl/jf/sf ;b:ox?sf] ;+/If0f ;DaGwL cGt/f{li6«o dxf;lGw, wf/f @^-@_ $)-@_Ù cfk"m 
a;]sf] d'n'ssf] gful/s gePsf JolQmx?sf] dfgj clwsf/ ;DaGwL 3f]if0ffkq wf/f *-!v_Ù dfgj 
clwsf/ ;DaGwL cd]l/sL dxf;lGwsf] wf/f !^Ù dfgj clwsf/ ;DaGwL o"/f]k]nL dxf;lGw wf/f !! Ù  

539 cg'jGw -ICCPR) sf] wf/f @)  tyf dfgj clwsf/  ;+jGwL cd]l/sL dxf;lGwsf] wf/f !#-%_
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d'Vo cfwf/ x'g hfG5 .540 o; kl/k]Iodf eflifs 3[0ff-anti-semitism_ tyf ljb]zL÷lkm/ËL 
k|lt 3[0ff–å}if -xerophobia_ nufotsf o:t}—o:t} ;+efJo pQ]hs efjgf k}mNofpg]x?sf] 
:jtGqtf dfly k|ltjGw nfUg ;Sb5 .541

s'g} /fhg}lts ljrf/sf] cleJolQm ;fj{hlgs Joj:yf e8\sfpg] vfnsf] clk|o x'g ;Sb5, 
To;nfO{ klg ;+/If0f ug{ /fHon] ;sf/fTds sbd rfNg' kb{5 .542 o;sf cltl/Qm lx+;f 
tyf åGb /f]Sg ;ef tyf cleJolQm dflysf] plrt jGb]hx? — h;\sf] p2]Zo ;fj{hlgs 
;'/Iff / Aoj:yfsf] ;+/If0f ug'{ x'G5, sfg"g ;Ddt klg x'G5g\ . o; k|sf/, ;efsf] nflu 
ljlw–k|ls|ofsf] tflnsf, eL8 lgoGq0f tyf ;jf/L ;+rfngsf nflu ;/sf/L clwsf/Lx?n] 
ug]{ lgoGq0f, of]hgf nufotsf cg'dlt Tolt~h]n kfO{/xG5 hlt~h]n To:tf] e]nfdf s'g} 
e]befj gul/Psf] /fhg}lts ;Gb]z uO{/xG5 .543:jf:y jf ;'/Iffsf] b[li6af6 e]nf ug{df 
nfUg]] k|ltjGw klg sfg"g ;Ddt g} dflgG5g\ .544 o; k|sf/, Pp6f 36gf hxf+ rr{ 
cf]ul6/fv]sf ef]s x8\tfnLx?nfO{ b+uf k|x/Ln] hj/h:tL p7fpg] ;/sf/L lg0f{o u}x|–sfg"gL 
dflgPg lsgls æ-To;j]nf ;Dd_ x8\tfnLx?sf] :jf:y ljlu|/x]sf] lyof] / ;/;kmfO{ ;DaGwL 
cj:yf k"0f{tM gk'u e};s]sf]  cj:yf lyof] .Æ545 

o"/f]k]nL cbfntn] s] 7x¥ofPsf] 5 eg] æljgf sf/0f c? k|lt lx+;f x'g] / csf{sf] clwsf/ dfly 
bvn ug]{ h:tf ;+efljt cleJolQm lbg],  / To;sf/0f, h;n] dfgjLo ls|ofsnfkx?4f/f 
cu|udgsf nflu— ;fj{hlgs lxtsf laifodf s'g} of]ubfg k'¥ofpb}g eg] To:tf s'/fnfO{ 
/f]Sg' /fHosf] bfloTj x'G5 .Æ546 wfld{s :jtGqtf To:tf] clwsf/ dfq xf]Og — h;\nfO{ 
cleJolQm tyf ;ef ug]{ clwsf/ l;ldt u/]/ ;+/lIft ul/G5 . /fi6« ;+3Lo dfgj clwsf/ 
;ldltn] k'li6 u/]sf] 5 — æSofg]l8ofsf Ps ljBfno Aoj:yfkg ;ldltn] Pshgf lzIfsnfO{ 
sIff lng 5f]8fO{ u}x|–lzIf0f sfo{df nufpg' k–of] lsgls p;n] ox'bLx? k|lt tLj| 
cfnf]rs agL Pp6f k':ts k|sfzg u/L jbgfdL sdfPsf] lyof]Ù / p; dfly jGb]h 
nufpg'sf] k5fl8 s] lyof] eg] p;n] ;fj{hlgs ljBfnodf lzIff cfh{g ug{ kfpg] clwsf/ 
nufot ox'bL dtsf JolQmx?sf] clwsf/ jf ul/dfsf] ;Ddfg ug{ ;s]g .Æ547

540 Judgment of 25 November 1997, Case of Zana v. Turkey, and Judgment of 8 June 1998, Case of 
Incal v. Turkey.

541 Views of 18 October 2000, Case of Malcolm Ross v. Canada, Communication No. 736/1997 
and Views of  8 November 1996, Case of Robert Faurisson v. France, Communication No. 
550/1993.

542 European Court of Human Rights, Judgment of 20 October 2005, Case of Toxo v. Greece, 
Application No. 74989/01, para. 43.

543 p4fx/0fsf] lgldt, Dffgj clwsf/ ;ldlt M Views of  31 March 1994, Case of Kivenmaa v. Finland, 
Communication No. 412/1990, para. 9.2.

544 European Court of Human Rights, Judgment of 9 April 2002, Case of Cisse v. France, Application 
No. 51346/99, para. 52.

545 Ibid., para. 51.
546 European Court of Human Rights, Judgment of 20 September 1994, Case of Otto-Preminger-

institut v. Austria, Application No. 13470/87, para. 49..
547 Dffgj clwsf/ ;ldlt M Views of  18 October 2000, Case of Ross v. Canada, Communication No. 

736/1997, para. 11.5.
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cleJolQm, ;+u7g jf e]nfsf] lgodfjnL-regulation_ lg?k0f gu/L  ljgf sf/0f tL 
clwsf/x? dflysf] sfg"g ;Ddt jGb]h x'g ;Sb}g . sltko cj:yfdf cleJolQm, ;+u7g 
jf ;efsf] :jtGqtf dflysf] jGb]h nufpg' kg]{ /fHosf] bfloTj cfjZos dflgG5 / Tof] 
cg'jGw -ICCPR) sf] wf/f !(, @! / @@ cg'?ksf] sfg"g ;Ddt p2]Zo;+u d]n vfg' 
kb{5 .548 dfgj clwsf/ ;ldltn] cleJolQm tyf ;ef ug]{ Pshgf sfo{stf{-activist_sf] 
clwsf/ pn‹g ePsf] 7x/ u¥of] — hxf+ Ps d'2fdf pgL ;8sdf dfgj clwsf/sf] ljZjAofkL 
3f]if0ffkq sf k|ltx? ljt/0f ub}{ lx8]sf]df j]nf?;sf] ;/sf/n] p;dfly k|ltjGw nufof] / 
ælgj]bssf] ultljlwdf pQm k|ltjGw nufpg' kg]{ s'g} vf; cfwf/ lyPg . [===] h'g lglj{jfb 
lyof]] / To;n] ;fj{hlgs zflGt–Aoj:yfdf s'g} vt/f x'g ;Sb}gYof] .Æ549

/fhg}lts dfldnfsf] If]qdf cleJolQm, ;ef tyf ;+u7g dflysf] jGb]h÷k|ltjGwsf] bfo/f 
Hofb} ;fu'/f] kfl/Psf] kfOG5 . lx+;fTds jf u}x|–nf]stflGqs kl/jt{gsf kIfkf]if0f gug]{ 
/fhg}lts ;+u7gx? dflysf] jGb]h ;b}j cleJolQmsf] :jtGqtf dfly u}x|–sfg"gL k|ltjGw 
dflgG5Ù — oBlk To; ;+u7gsf ljrf/ hlt;'s} cnf]slk|o lsg gxf]pmg\ .550 o; kl/k]Iodf 
pQm clwsf/ dfly ul/g] jGb]hn] æcf}lrTotfsf] s7f]/ kl/If0f  eg] ug}{ kb{5 .Æ551 

g}ltstf, wd{ tyf k|lti7f h:tf lghL s'/fx?df eg] cleJolQm, ;ef tyf ;+u7g 
dflysf] k|ltjGwsf] bfo/f lgs} km/flsnf] x'G5 . o"/f]k]nL cbfntn] yk k'li6 u/]sf] 5 M 
æ/fhg}lts ;ef dflysf] k|ltjGw [===], cyjf ;fj{hlgs lxt ;DjGwL ljjfbdf o;sf] bfo/f 
;fu'/f]] x'G5 . [===] lgtfGt j}olQs ljrf/–ljZjf;sf] xsdf eg] ;fdfGotM  Aofks bfo/f 
cf]u6]sf] x'G5 .Æ552 of] o:tf] tYo xf] hxf+ o:tf k|ltjGwn] æcsf{sf] clwsf/Æsf] 
;+/If0f ub{5, / ljleGg d'n'sx?sf o:tf ljrf/–ljZjf;x?sf] ljljwtfsf] sf/0f 
cGt/f{li6«o dfgj clwsf/ lgsfox?sf nflu ;'kl/j]If0f ug]{ lbzfdf leGg dfGotf ePsfn] 
o:tf jGb]hx? pko'Qm jf a9L s] x'g ;Sb5 eGg] s'/f lg0f{o ug{ lgs} s7Lg x'G5 .553 tyflk, 
æcsf{sf] clwsf/Æ ;DaGwdf ljrf/ ubf{ ;ef, cleJolQm jf ;+u7gsf clwsf/x? l;ldt 
ug]{ l;nl;nfdf ædfgj clwsf/sf] j}olQstfsf] l;4fGtÆ-principle of the individuality 
of human rights_sf] Vofn ug'{ kb{5 — tfls /fHon] ltgLx?sf] ;Gt'ng ldnfpg ;sf];\ / 

548 lgDg s'/f nufot x]g'{xf];M Views of  10 August 2006, Case of Patrick Coleman v. Australia, 
Communication No. 1157/2003, para. 7.3: Views of  20 July 2005, Case of Jeong-Eun Lee v. 
Republic of Korea, Communication No. 1119/2002, para. 7.2; Views of 24 July 2007, Case of 
Aleksander Belyatsky et al. v. Belarus, Communication No. 1296/2004, para. 7.3.

549 Dffgj clwsf/ ;ldlt M Views of 20 October 2005, Velichkin v. Belarus, Communication No. 
1022/2001, para. 7.3.

550 European Court of Human Rights: Judgment of 30 January 1998, Case of United Communist Party 
of Turkey and Others v. Turkey, Application No. 133/1996/752/951, paras. 40-45; Judgment of 
2 October 2001, Case of Stankov and the United Macedonian Organisation IIinden v. Bulgaria, 
Application No. 29221/95 and 29225/95, paras. 88-107.

551 Dffgj clwsf/ ;ldlt M Case of Velichkin v. Belarus, doc. Cit., para. 7.3.
552 European Court of Human Rights, Judgment of 22 October 1996, Case of Wingrove v. the United 

Kingdom, Application No. 17419/90, para. 58.
553 Ibid., See also Human Rights Committee, Views of 2 April 1982, Case of Hertzberg v. Finland, 

Communication No. 61/1979.
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k|0ffnLut lx;fjn] Pp6fsf] clwsf/ csf{ dfly cltqmldt x'g gkfcf];\ .554 o; ;Gbe{df 
cGo d'n'sx?df ljsfz eO/x]sf] cEof; nufot ;dfg'kfltstfsf] l;4fGt-principle of 
proportionality_n] lgs} Aofkstf kfPsf]  k|tLt x'G5 .

jfnjflnsfsf] lxt Pj+ sNof0f k|jw{gsf] ;DaGwdf cleJolQm, ;+u7g tyf ;ef 
ug]{ clwsf/x? dflysf] lgnDjg ;j}eGbf a9L km/flsnf] x'G5 . dfgj clwsf/ ;DaGwL 
o"/f]k]nL cbfntn] æjfnjflnsf tyf lszf]/x?sf] g}ltstfdf kg{ ;Sg] 3fts k|efjaf6 
hf]ufpg cleJolQm :jtGqtf dflysf] jGb]h ck]lIft dfqfdf km/flsnf] x'G5 eGg] k'li6 u/]sf] 
5 .Æ555 o;/L, n}lËstf ;DaGwL g/d b[li6sf]0f /fv]sfn] j]nfotL ;/sf/n] jfnjflnsfsf] 
;Gbe{ k':tsx?sf ;j} k|ltx? gi6 ug'{ k–of] — lsgls tL k':ts k9\g] clwsf+z ljBfyL{x?sf] 
æk|j[lt v/fj Pj+ e|i6Æ-tendency to deprave and corrupt_ x'g uPsfn] ;f] ;/sf/L lg0f{on] 
jGb]hsf] ck]lIft bfo/f ggf3]sf] 7x/ ul/of] .556 

#=  n}l·s cled'lvs/0f tyf n}l·s klxrfgdf cleJolQm :jtGqtf, zflGtk"0f{ 
e]nf tyf ;+u7gsf] k|of]u 

cleJolQm :jtGqtf, zflGtk"0f{ e]nf tyf ;+u7gsf clwsf/x? km/s–n}lËs (LGBT) ;ls|otf 
tyf PrcfO{le÷P8;\ sf] kIfkf]if0fdf lgs} dxTjk"0f{ dflgPsf 5g\ . ;j} gful/sx?nfO{ 
nf]stflGqs k|lsofdf ;xefuL u/fpg] lbzfdf gful/s ;dfh ls|ofzLn /x]sf] 5 / Tof] 
:j:y klg dflgG5 . of] k|lsof zflGtk"0f{ e]nf jf ;+u7gsf] dfWodaf6 dfq k|fKt ug{ ;lsG5 
— hxf+ ltgLx? Pscsf{ jLr cleGg ?kdf hf]l8Psf x'G5g\ / ;fd'lxs?kn] ;femf p2]Zo 
k|flKtsf] nflu p2t x'G5g\ . jfs\sf}:sL tyf cGox? lj= kf]n}08 sf] d'2fdf dfgj clwsf/ 
;DaGwL o"/f]k]nL cbfntn] e]nf Pj+ ;+u7gsf] dfWodaf6 dfq} nf]stflGqs ;xeflutfsf] 
clwsf/sf] If]q ;'lglZrt x'g] s'/f pNn]v u/]sf] 5, hf] lgDgfg';f/ 5 M

æ;+u7g tyf e]nfsf] :jtGqtfsf] lglDft — Pp6f jf:tljs tyf k|efjsf/L  
sfof{Gjogsf] nflu /fHosf] tk{maf6 x:tIf]k gug]{ s]jn Pp6f ;fdfGo 
st{Aodf dfq l;ldt kfg{' x'b}gÙ of] Pp6f k"0f{ gsf/fTds cjwf/0ff dfq x'g 
hfG5 —h'g\ wf/f !! sf] p2]Zo;+u d]n vfg ;Sb}g, g dxf;lGwsf] ;du| 
;fdfGo Aoj:yfsf] p2]Zo cg'?k g} ldNg ;Sb5 . o;\cy{df, oL :jtGqtfx?sf] 
k|efjsf/L pkef]u ug]{ lbzfdf ;sf/fTds bfloTjx? x'g ;Sb5 . [===] of] 
bfloTj cnf]slk|o ljrf/ /fVg] JolQmx? jf cNk;+Vosx?sf nflu vf; 
dxTjsf x'G5g\ lsgeg] ltgLx? kLl8lts/0f -victimization_ - = _sf nflu a9L 
hf]lvdo'Qm x'G5g\ .Æ557 

554 Inter-American Court of Human Rights, Case of The Last Temptation of Christ, doc. Cit., para. 
63k.

555 European Court of Human Rights, Judgment of 7 December 1976, Case of Handyside v. the 
United Kingdom, Application No. 5493/72, para. 52.

556 Ibid., para. 57.
557 Judgment of 3 May 2007, Case of Baczkowski and Others v. Poland, Application No. 1543/06, 

para. 64.
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jfs\sf}:sL tyf cGox? lj= kf]n}08sf] d'2fdf ;/sf/L clwsf/Lx?4f/f Pp6f of]hgfj4 bf}8 
tyf ̂ j6f 7"nf e]nfx?dfly k|ltjGw nufOof] . oL k|rf/fTds sfo{qmdx? ;lxi0f'tfsf] k|jw{g 
ug{ tyf km/s–n}lËs JolQmx? lj?4sf lje]bsf] lj/f]w ug{ nlIft lyP . o:df, k'g/fj]bg 
;'Gg] clwsf/Lx?n] z'? lg0f{o jb/ u¥of] / k|fof]lus sfg"gsf] cf}lrTo sdhf]/ ;fljt eof] / 
;f]]sf] pn‹g ul/Psf]df cfnf]rgf ul/of] . tyflk, k'g/fj]bg k}m;nf, pQm of]hgfj4 bf}8sf] 
sfo{s|dsf] ldlt l;l4P kl5 l9nf] u/L cfof] . ;f] lj?4sf] k|bz{g / e]nf ug'{ kbf,{ To; 
;dodf nufOPsf] cflwsfl/s jGb]hsf] sf/0f lgj]bsx?n] hf]lvd eg] df]Ng' k¥of] g} . 

o"/f]k]nL cbfntn] s] 7x/ u¥of] eg] cg'dlt lbg c:jLsf/ ul/Paf6 lgj]bsx? tyf ;efsf 
;xefuLx?Nf] Pp6f kL8f ef]Ug'' k¥of] . ;/sf/L clwsf/Lx?n] ltgLx?nfO{ cflwsfl/s cg'dlt 
glbPsf] x'bf / kl/0ffd:j?k k|ltk|bz{gsf/Lx? -hostile counter-demonstrators_ åf/f x'g 
;Sg] cfs|d0faf6 ;'/Iffsf] ;'lglZrttf gul/Psfn] ;xefuL x'g] JolQmx? klg xtf]T;flxt 
eP . cbfntsf] yk /fo lyof] — To;/L e]nf ul/bf cg'dlt glbPsfn] lgj]bsx? dfly ulx/f] 
gsf/fTds k|efj k¥of] . lghx?nfO{ pknAw sfg"gL pkrf/sf] xsn] klg /fxt k'¥ofpg 
;s]g, lsgls k'g/fj]bg lg0f{o e]nf ul/g] ldlt eGbf kl5 dfq} cfpg ;Sof] . -To;af6_
o"/f]k]nL dxf;lGwsf] wf/f !! åf/f k|Tofe"t ul/Psf] lgj]bsx?sf] clwsf/ dfly x:tIf]k x'g 
uof]Ù / To; cy{df lgj]bsx?sf] zflGtk"j{s e]nf x'g kfpg] :jtGqtfsf] clwsf/ sfg"gåf/f 
:yflkt ul/Psf] b]lvPg .

o; d'2fsf] d'NofÍg ub}{ cbfntn] e]nf ug{ kfpg] :jtGqtfsf] pkef]usf ;DaGwdf ;f] 
lg0f{osf nflu k|ToIftM ;DalGwt ;jfnx?df dxfgu/ k|d'v-d]o/_ åf/f ;fj{hlgs ?kdf 
AoQm ul/Psf s7f]/ j}olQs ljrf/x?sf] cjx]ngf ug{ eg] ;s]g . cbfntn] s] eGof] eg] — 
e]nfsf] :jtGqtfsf] pkef]u ;DaGwdf æ;dn}lËstfsf] k|rf/Æ eg]/ pgsf] ljrf/ ;fj{hlgs 
?kn] cfO{;s]sf] lyof]Ù To; l:yltdf d'2f gu/—k|d'vsf] tk{maf6 gu/sf clwsf/Lx?n] pQm 
lg0f{ox? u/L ;s]sf lyP . ;f]xL cg'?k, cbfntn] dfgj clwsf/ ;DaGwL o"/f]k]nL dxf;lGw 
sf] wf/f !$ sf] lje]b ;DaGwL k|fjwfgsf] ;fy} wf/f !! ;d]t pn‹g ePsf] 7x/ u–of] . 

cleJolQm :jtGqtfsf] Pp6f dxTjk"0f{ tTj — vf;u/L kf]zfs, 9fFrf tyf Aojxf/ O{Toflbdf 
n}lËs klxrfgsf] :jtGqtf xf] . ljrf/ tyf cleJolQm :jtGqtf ;DaGwL clwsf/sf] ;Djw{g 
tyf ;+/If0fdf /fi6« ;+3Lo k|ltj]bsn] n}lËs cleJolQmsf] sf/0f :j]R5frf/L w/ks8 x'g] 
u/]sf] pNn]v u/]sf] 5 M

æn}lËs cNk;+Vos tyf km/s–klx/gwf/Lx? -transvestites_sf ;+u7gsf 
k|ltgLlwx?n] [===] cfk\mgf] n}lËs cled'lvs/0fsf] sf/0f dfgj clwsf/ 
xgg\ ePsf lgs} 36gfx?sf] l/kf]6{ u/]sf 5g\ . of] ljz]if k|ltj]bssf] n}lËs 
cled'lvs/0fsf] sf/0f dfgj clwsf/ xgg\ ePsf w]/} 36gfx?;+u ;/f]sf/ 
/x]sf]] 5 . pgnfO{ s] ;"lrt ul/Psf] 5 eg] k|fGtLo sfg"gn] k|x/LnfO{ 
y'g5]s ug]{ jf s'g} kmf}hbf/L cleof]u gdflgg] ;jfnx?df klg k|ltjGw nufpg] 
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cg'dlt lbPsf] b]lvG5 . pgnfO{ of] klg ;"lrt ul/Psf] 5 ls w]/} k|fGtx?n] 
æljnf]d cfrf/ ;+lxtfÆ -contravention-code_ agfO{ ækm/s–klx/gwf/Lx?Æ 
nfO{ !% lbg ;Ddsf] s}b ;hfo ug]{ u/]sf] kfOPsf 5g\ .Æ558 

-cg'jfbssf] gf]6M km/s–klx/gwf/Lx?-transvestites_ eGgfn] ljkl/t–lnËLsf] 
n'uf nufpg] u/]tf klg  sexual behaviour  eg] ljifdlnËL-heterosexual_ s} 
x'G5 _

cleJolQm :jtGqtfsf] clwsf/sf] pn‹gx?n] slxn]sfxL cfk}mdf lx+;fsf wDsL vKg' 
kb{5 . dfgj clwsf/ /Ifsx?sf] l:ylt ;DaGwL ljz]if k|ltgLlwn] s] pNn]v u/]sf] 5 eg] 
hd}sfsf dlxnf tyf k'?if ;dlnËLx? Vff;u/L dlxnf tyf k'?if ;dlnËL nufot ;Dk"0f{ 
n}lËsx?sf] hd}sf d~r -forum_ gfpmsf] dfgj clwsf/ kIfw/ ;d"xx?sf clwsf/x? 
;/sf/L clwsf/Lx?åf/f :jtGq cleJolQm bafpg] tyf ;dn}lËs JolQmåf/f x'g ;Sg] lx+;fTds 
cfqmd0f h:tf b'j} vfn] b'ik|of;x?af6 hf]lvddf /x]sf] 5 . PrcfO{le÷P8;\ jf/] dfgj 
clwsf/ jfr-human rights watch_sf] cWoog ;DaGwdf Pshgf ;+3Lo ;fj{hlgs ;Dks{ 
clws[t-public relations offi cer_ sf] Pp6f kqdf pNn]lvt ljifoj:t'x? / ;dn}lËs–eo
-homophobia_n] o:tf] /f]usf] k}mnfj s;/L x'G5 eGg] lgDg kl/l:yltn] atfp+5 M

æ;+3Lo ;fj{hlgs ;Dks{ clws[t oL tyfslyt …dfgj clwsf/Ú ;d"xx?n] 
ckmjfx k}mNofpg u/]sf e"ldsfsf] eT;{gf ub{5 / pgLx? hfgfhfg 
k|x/Ljn tyf ;/sf/ dfly ldYof cf/f]k nufp|b5g\ / ufnL–unf}h ub{5g\ . p;n] 
oL cf/f]kx? jf/] 5fgljg ug{ æGofo dGqLÆnfO{ e]6\b5 / u}x|–sfg"gL cfr/0f 
u/]sf] cleof]u nufp+b5—h'g\s'/f ljb]zL / :yfgLo clestf{x?nfO{ e8\sfpg 
cfjZos kb{5 . k'?if;dlnËL k|lt afFls hg;+Vofsf] ;f+:s[lts b[li6sf]0f lglDt 
;/sf/ tyf k|x/L hjfkmb]xL aGg ;Sb}g [===] eGg] pNn]v ub}{ lr¶L cufl8 
eG5 — ;dlnËL dlxnf tyf ;dlnËL k'?if lj?4sf] lx+;fnfO{ eg] Ifdfbfg ug{ 
;lsb}g, / oBlk æxfdL sfg"g sfof{Gjog ug]{ clws[tx? ;s];Dd ;]jf ug{, 
k'glj{Zjf; lbnfpg / ;+/If0f ug{ k|oTgzLn 5f}+Æ eGg] h:tf cfZjf;gåf/f of] 
k|efjnfO{ x6fpg lgs} s7Lg 5 .Æ559

lzIff k|bfg ug'{ tyf vf;u/L n}lËstf tyf :jf:ysf ;jfnx?df ;"rgf pknAw u/fpg' 
/fHosf] bfloTj x'G5 . sf]nlDaofdf P8;\ sf] ;jfndf ;Daf]wg ub}{ ljrf/ tyf cleJolQm 
:jtGqtfsf] clwsf/sf] k|jw{g Pj+ ;+/If0f ;DaGwL ljz]if k|ltj]bsn] lgDgfg';f/ pNn]v 
u/]sf] 5 M

558 ljrf/ tyf cleJolQm :jtGqtfsf] clwsf/sf] k|jw{g Pj+ ;+/If0f ;DaGwL ljz]if k|ltj]bssf] k|ltj]bg M 
ch{]lG6gf ldzg\ ,  E/CN.4/2002/75/Add.1, 17 January 2002, paras. 123-124.

559 Dffgj clwsf/ /Ifsx?sf] l:ylt ;+jGwL dxf;lrjsf ljz]if k|ltgLlwsf] k|ltj]bg E/CN.4/2005/101/
Add.1. 16 March 2005, paras. 240 and 242.
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æpgnfO{ k|fKt cfb]zsf] k|s[lt tyf dd{ cg';f/, ljz]if k|ltj]bs s] 7fGb5 eg]  
lagf n}lËs cled'lvs/0f nufotsf ;Dk"0f{ gful/sx?nfO{ :jod\ cleAoQm 
ug]{ / ;"rgf vf]hL ug]{ tyf k|fKt ug]{ clwsf/ 5 . of] ljz]if k|ltj]bs of] 
klg 7fGb5 ls dxfdf/L h:t} k}mlng] uDeL/ k|sf/sf /f]u—vf;u/L P8;\
jf/] dWogh/ ub}{ [===] cfk\mgf] gful/sx?nfO{ ;fdfGo?kdf :jf:y ;DaGwL 
ljZj;gLo ;"rgf k|bfg ug'{ ;/sf/x?sf] bfloTj x'G5g\ eg] k'?if tyf dlxnf 
;dlnËL ;d"xx?sf] ljrf/ tyf cleJolQm :jtGqtfsf] xs–clwsf/ cfd 
;+rf/df pknAw x'g] lj/f]wsf] sf/0f cj?4 x'g] u/]sf]  kfOPsf] 5, — hxf+, 
clns nlrnf] efiffdf eGbf — vf; u/]/ ;dn}lËstf ;DaGwL n}lËs ;jfnx? 
;fljs tl/sfaf6 Aojxf/ ul/G5g\ / k|;f/0fsf] d"n ;dodf klg k|;fl/t 
ul/Ggg\ .Æ560

;"rgfsf] kx'Fr :jf:y ;DaGwL clwsf/;+u ;fGble{s x'g cfp5 . ljz]if k|ltj]bs n] 
pNn]v u/] cg';f/, logLx? jLrsf] cGt/;DaGw o; k|sf/ 5 M ælzIffsf] p2]Zo ;"rgfsf] 
kx'Fr a9fpg' / PrcfO{le÷P8;\ sf] /f]syfd ug'{ /x]sf] tk{m O{lËt ub}{ ljz]if k|ltj]bs n] 
s] eg]sf] 5 eg], s'g} vf; d'n'sdf dfgj clwsf/sf] /Iffsf] l:yltn]] dxfdf/Lsf] k}mnfjdf 
k|ToIf k|efj kfg{ ;Qmf]/x]5, / dfgj clwsf/ k|fKt u/L dlxnf, o'jf, j]Zofnodf sfd 
ug]{ dlxnf tyf k'?if of}gsdL{x?, k'?if dfly k'?ifsf] n}lËstf ePsf dflg;x?, cfk|jf;Lx?, 
z/0ffyL{x?, gzfdf ;'O{ xfGg] nfu'–cf}ifwsf k|of]ustf{x? / cGo hf]lvdo'Qm ;d"xx? ;j}n] 
PrcfO{le÷P8;\ sf] hf]lvd 36fpg' cfjZos b]lvG5 .Æ561

xhju{ P6 cn lj= lkmgn}08sf] d'2fdf /fHo lgolGqt lkmgNof08sf] k|;f/ sDkgLsf 
;Dkfbsx?n] s] ph'/L u/] eg] sDkgLsf ;~rfnsn] ltgLx?sf ;dn}lËstf ;DaGwL 
sfo{qmd pk/ ;]G;/ u¥of], lsgls lkmgn}08sf] ck/fw ;+lxtfn] — æ;dlnËL JolQmx? 
jLrsf] …ceb| cfr/0fÚ nfO{ k|f]T;fxg u/]sf]Æ egL kmf}hbf/L cleof]u nufof] . o:df, ;+o'Qm 
/fi6« ;+3Lo dfgj clwsf/ ;ldltn] o:tf] cledt /fVof] M

æk|ydtM, oxf+ s] Vofn ug'{ kb{5 eg] ;fj{hlgs g}ltstf Aofks?kn] km/s km/s 
x'G5g\— o;df, ;fj{ef}d?kn] nfu' x'g] s'g} ;femf dfkb08 5}g . kl/0ffd:j?k, 
o; ;DaGwdf hjfkmb]xL /fli6«o ;QfnfO{ ljj]ssf] Pp6f lglZrt xb tf]sL lbg' 
kb{5 . [===] ;ldltn] s] 7x/ u/]sf] 5 eg] o;n] lkmGNof08sf] k|;f/ sDkgLsf 
lhDd]jf/ lgsfosf] lg0f{o pk/ k|Zg lrGx nufpg ;lsb}g — lsgls hxf+;Dd 
Toxf++ k|;fl/t sfo{qmdn] ;dn}lËs cfr/0fnfO{ k|f]T;fxg u/]sf] 5 eGg] s'/fnfO{ 
b[li6uf]r/ ubf{ /]l8of] tyf l6le ;dn}lËstf;+u ;DalGwt ljifox?sf] 5nkmn 
ug]{ pko'Qm ynf] gx'g ;Sb5 . wf/f !(-#_ cg';f/, wf/f !(-@_ n] Aoj:yf 

560 ljrf/ tyf cleJolQm :jtGqtfsf] clwsf/sf] k|jw{g Pj+ ;+/If0f ;DaGwL ljz]if k|ltj]bssf] k|ltj]bgM 
sf]nlDjof ldzg\  ,  E/CN.4/2005/64/Add.3, 26 November, paras. 75 and 76.

561 ljrf/ tyf cleJolQm :jtGqtfsf] clwsf/sf] k|jw{g Pj+ ;+/If0f ;DaGwL ljz]if k|ltj]bssf] k|ltj]bg M  
E/CN.4/2003/67, 30 December 2002, para. 74.
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u/] adf]lhdsf clwsf/x?sf] k|fjwfgnfO{ b[li6ut ubf{,  tL lgsfox?sf] ljz]if 
st{Ao tyf hjfkmb]lxtf klg ;+u;+u} /x]sf] x'G5 .Æ 562

;ldltsf] lg0f{o;+u /fo aemfPsf Pshgf ;b:osf] cledt o; k|sf/ /x\of] M

æoBlk d of] ;ldltsf] 7x/;+u ;xdt x'g ;Qm5' , tyflk d s]xL lglZrt 
j'+bf :ki6 kfg{ rfxG5' . o; lgis{ifdf wf/f !& åf/f ;+/lIft km/s x'g kfpg] / 
;f]xL cg'?k a:g kfpg] clwsf/sf] g Vofn ul/Psf] 5, g t o; ;DaGwdf 
wf/f !(åf/f ;+/lIft cleJolQmsf] ;fdfGo :jtGqtfsf] clwsf/sf] Vofn g} 
ul/Psf] 5 . k|To]s JolQmnfO{ wf/f !(-#_ sf] cwLgdf /xL wf/f !(-@_ cg';f/, 
;dn}lËstf ;DaGwL ;"rgf tyf ljrf/ lbg kfpg] clwsf/ l;4fGttM k|To]s 
JolQmdf cGtlg{lxt x'G5 —rfx] Tof] ;sf/fTds jf gsf/fTds h];'s} xf];\ / o; 
jf/]df s'g} ;d:of ePdf :jtGqtfk"j{s cfk\mgf] 5gf}6sf dfWodaf6 / cfk\mg} 
hjfkmb]lxtfdf 5nkmn ug{ kfpg' kb{5 . Æ563

xhju{sf] d'4f ;g !(&( df l5lgPsf] lyof] — To;}n], of] k}m;nf /fi6« ;+3Lo dfgj clwsf/ 
;ldltn] tYo ;dfg ePdf bf]x¥ofpg -ghL/ aGg_ ;Snf eg]/ ljjfb /x]sf] b]lvG5 . 
n}lËstf / :jf:y ;DaGwL o;sf] k|efj ;DaGwdf /x]sf] ;"rgf ;DaGwL xsnfO{ /fi6« ;+3Lo 
dfgj clwsf/ lgsfox?n] :jLsf/ ul/;s]sf 5g\ . of] ct'ngLo ts{n] æ;fj{hlgs :jf:y jf 
g}ltstfÆsf] sf/0faf6 l;ldt ul/Psf ;dn}lËstf ;DaGwL z}lIfs sfo{s|d dfly k'g{ljrf/ 
ug]{ Pp6f r'gf}lt cfO{k/]sf] 5 . of] ljrf/nfO{ lgsf]n; 6'g]g\ lj= ci6«]lnofsf] d'2fdf 
7f8} c:jLsf/ ul/Psf] lyof] .564 cleJolQm :jtGqtf tyf cNk;+Vossf] sb/sf] wf/0ffn] 
jx';+Vosk|lt cfs|fds, 6s\/fj jf cj/f]w pTkGg u/fpg klg ;Sb5, t}klg To;sf] sb/ 
x'G5 / Tof] s'g} klg nf]stflGqs tyf jx'njfbL ;dfhsf] nflu Pp6f ljz]iftf dflgG5 .

jfs\sf}:sL tyf cGox? lj= kf]n}08sf] d'2fdf o"/f]k]nL cbfntn] jf;f{sf dxfgu/ k|d'v 
-d]o/_ n] u/]sf] aofgnfO{ lnPsf] 5 — h;df elgPsf] lyof] — Pp6f k'?if ;dlnËLsf] zfg 
æ;dn}lËstfsf] k|rf/Æ xf] / h'g\ o; k|sf/ 5 M 

ælgjf{lrt /fhgLlt1x?—hf] ;+u;+u} ;/sf/sf sfo{sfl/0fL c+udf /x]sf ;/sf/L 
sfof{nox?sf] jxfnjfnf clwsf/Lx? klg x'g\ — ltgLx?sf] cleJolQm :jtGqtfsf] 
pkef]u ;+u;+u} lglZrt hjfkmb]lxtf  klg x'G5 . s'g} kl/l:yltdf, j}olQs9Ën] 
k|zf;lgs lg0f{ox? lng' o:tf ;/sf/L clwsf/Lx?sf] st{Aosf] Pp6f ;fdfGo c+z 
x'G5 — h;n] ;+ejtM csf{sf] clwsf/sf] pkef]udf c;/ kfg{ ;Sb5, cyjf 

562 Dffgj clwsf/ ;ldlt M Views of 2 April 1982, Case of Hertzberg v. Finland, Communication No. 
61/1979, paras. 10.3 and 10.4.

563 Ibid., Appendix Individual opinion of Mr. Torkel Opsahl. Mr. Rajsoomer Lallah and Mr. Walter 
Surma Tarnopolsky joined the Individual opinion.

564 Dffgj clwsf/ ;ldlt M Views of 31 March 1994, Case of Nicholas Toonen v. Australia, 
Communication No. 488/1992.
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pgLx?sf] gfpFdf sfd u/L lghfdlt sd{rf/Lx?åf/f lg0f{o lnOG5 . To;sf/0f, o:tf 
clwsf/Lx?åf/f ul/g] cleJolQm :jtGqtfsf] pkef]un] dxf;lGwn] k|Tofe"t u/]sf 
csf{sf] clwsf/sf] pkef]udf cgfjZos x:tIf]k klg x'g ;Sb5 . [===] cleJolQm 
:jtGqtfsf] pkef]u ul//xbf ;+odtf ckgfpg'' cfjZos x'G5 — tfls ltgLx?sf 
ljrf/ b[li6sf]0fx?nfO{ lghfdlt sd{rf/Lx?n] lgb]{zgsf] ?kdf lncf];\ — h;\sf] 
k]zf / hLjg–j[lQ ltgLx? s} ;Ddltdf x'g] ub{5g\ .Æ565

;f/f+z 

• ;+u7g tyf zflGtk"0f{ e]nf x'g] clwsf/ Pj+ cleJolQm :jtGqtfx? nf]stflGqs 
;dfhsf cfwf/zLnfx? x'g. oL clwsf/x? cGt/f{li6«o dfgj clwsf/ sfg"gåf/f 
;j{AofkL ?kn] :jLs[t tyf ;+/lIft x'G5g\Ù

• n}lËs cled'lvs/0f/lxt eO{ ;j} JolQmx?nfO{ :jod\ cleAoQm ug]{, ;"rgf vf]Hg], 
k|fKt ug]{ Pj+ lbg] nufotsf clwsf/x? x'G5g\ Ù

• cleJolQm tyf e]nf Pj+ ;+u7gsf] :jtGqtf ;DaGwL clwsf/x? km/s–n}lËs 
;ls|otf -LGBT activism_ tyf PrcfO{le÷P8;\ lj?4 ul/g] kIfkf]if0fsf lglDt 
lg0ff{os  dflgG5g\ Ù

• l;dfljxLg cleJolQm :jtGqtfsf] clwsf/ cGtu{t cfk\mgf] efjgf tyf ljrf/ 
cleAoQm ug]{ clwsf/ tyf df}lvs, lnlvt, jf 5fkfdf — snfTds ?kdf jf 
cfk\mgf] 5gf}6sf s'g} dfWodaf6 ;j} k|sf/sf ;"rgf tyf ljrf/ vf]Hg], k|fKt 
ug]{ Pj+ lbg] laifox? kb{5g\Ù 

• cleJolQm :jtGqtfsf] ;+/If0fn] tL ;j} æ;"rgfÆ tyf æljrf/x?Æsf] lgjf{w k|jfxnfO{ 
;d]6\g' kb{5 — h;\nfO{ ;xhtfk"j{s jf ljgf lx+;f k|fKt ug{ ;lsG5 / csf{lt/ tL 
cleJolQmx?— h;\n] ælx+;f, 6s/fj jf cj/f]wÆ klg pAhfpg ;Sb5g\, cyjf egf}+ 
— jx'njfbn] ;lxi0f'tf tyf v'nfx|botfsf] klg dfu ub{5, h;\ljgf ænf]stflGqs 
;dfhÆ sxnfpg ;Sb}g Ù

• Pp6f nf]stflGqs ;dfh ;+rfngsf] nflu cfjZos kg]{ jx'njfbsf] lglDt — oBlk 
jx';+Vosn] 6s/fj ug]{ eP klg, ;f] nufotsf ;"rgf tyf cledtx?sf] lgjf{w 
k|jfxsf] h?/t kb{5 . /fhg}lts ljrf/sf] lgdf{0f, ljsfz, cleJolQm tyf lj:tf/sf] 
nflu e]nf tyf ;+u7gsf] cfjZostf kb{5 Ù

• /fHon] s'g} klg ljrf/ jf ;+u7g jf e]nf — oBlk To:tf] ljrf/, e]nf jf ;+u7g 
Pp6f nf]stflGqs ;dfhsf nflu cldNbf] lsg gxf];\ — To;\nfO{ s'g} klg b]zsf] 
cIf'00ftf jf /fli6«o ;'/Iffdf cfFr kg]{ u/L cleAoQm ePsf] egL 7fGg' x'b}gÙ

• e]nfsf] :jtGqtfn] Pp6f nf]stflGqs ;dfhdf /fhg}lts cledtx? lgdf{0f 
ug]{, cleAoQm ug]{ Pj+ sfof{Gjog ug]{ k|ls|ofdf hf]8 ub{5, hjls ;+u7g :jtGqtfn] 

565 Case of Baczkowski and Others  v. Poland, doc. Cit., para. 98.



133n}lËs cled'lvs/0f, n}lËs klxrfg tyf cGt/fli6«o dfgj clwsf/ sfg"g

ljrf/ lgdf{0f ug]{ tyf cledt AoQm ug]{ ;Gbe{df ;+u7g /f]Hg], ;fd]n x'g] Pj+ 
;+u7g lgdf{0f ug]{ clwsf/ k|bfg ub{5 Ù

• ;+u7g :jtGqtfsf] clwsf/ cGtu{t s'g} ;+u7g lgdf{0f ug]{ clwsf/;Dd dfq 
;DalGwt 5}g —clkt' o:tf] ;+u7gåf/f :ktGqtfk"j{s cfk\mgf ultljlwx? ;+rfng 
ug{ kfpg] clwsf/ ;d]tsf] k|Tofe"lt klg kb{5 Ù

• olb s;}n] o'4 e8\sfPdf jf å]if k}mnfPdf jf /fli6«o ;'/Iff jf ;fj{hlgs ;'/Iff jf 
cdgr}gdf vnn kf/]df jf :jf:y, g}ltstfsf] sf/0f jf csf{sf] clwsf/ pk/ bvn 
u/]df cleJolQmsf] clwsf/ tyf ;ef Pj+ ;+u7gsf] :jtGqtf l;ldt x'g ;Sb5 Ù

• cleJolQmsf] clwsf/ tyf ;ef Pj+ ;+u7gsf] :jtGqtfx? Dffly ;+s6sfnLg 
l:yltdf jGb]h nfUg ;Sb5 . tyflk, ;+s6sfnLg l:yltdf nfUg] clwsf/sf] l;df 
jf lgnDjg jf jGb]h ;fj{hlgs 3f]if0ff, j}wtf, cf}lrTotf, clje]b, cfjZostf tyf 
;dfg'kfltstfsf l;4fGtx?df cfwfl/t x'g' kb{5 / Tof] l;ldt cjlwsf] nflu dfq 
x'g' kb{5 . ;s+6sfnLg kl/l:yltdf nfu]sf sfg"gL jGb]h jf lgnDag cGtu{tsf 
dfgj clwsf/x? slxNo} nf]k ePsf] dflgg] 5}g M l;df, lgnDjg eg]sf] clwsf/ 
gfd]6 g} ug'{ eg]sf] rfl+x xf]OgÙ

• cleJolQm :jtGqtf tyf ;ef Pj+ ;+u7g ug{ kfpg] clwsf/x? dfly ;fdfGo 
l:yltdf klg jGb]h nfUg ;Sb5 . t/, ;j} l;df, lgnDjg jf jGb]hx? M sfg"gdf 
Aoj:yf eP adf]lhd dfq ul/g' kb{5Ù csf{sf] clwsf/ jf ul/dfsf] ;+/If0f 
ug{ cfjZos kg]{ Go"gtd\ bfo/f eGbf k/ hfg] u/L ul/g' x'b}gÙ ;d'bfosf] lxt, 
/fli6«o ;'/Iff jf cdgr}g, :jf:y jf g}ltstf hf]ufpg dfq ul/g' kb{5, / tL 
s'/fx? /fHosf] nflu pk/f]Qm p2]Zox?sf] k|of]hgsf] lgldQ cf}lrTo k|dfl0ft x'g] u/L 
æcfjZosÆ dflgPsf] x'g' kb{5 . 
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ædxf;lGw tyf cfn]v -protocal_x?n] ljut %) aif{ b]lvsf] 
pTkL8gsf] kl/jlt{t :j?kdf s]xL ;'wf/-resilient_ NofPsf] 
k|tLt x'G5 . pbfx/0fsf] nflu, ;dfgfGt/?kdf ;dfhdf 
dlxnf, cflbjf;L ;d"xx? jf km/s n}lËs cled'lvs/0f 
ePsfx? nufotsf lglZrt ;d"xx? hf] hf]lvddf5g\, 
ltgLx?sf] ;+/If0fdf b]lvPsf] ;r]tgfn] cl:tTj u'dfpg 
-fl ee_ jfWo ePsf ;d"xx?nfO{ ;+/If0f k|bfg ul/g] ;jfndf 
dxf;lGw Pp6f ;+oGq ePsf] 5 .Æ

— zf/0ffyL{ sfo{s|dsf nflu ;+o'Qm /fi6«;+3Lo 
pRr cfo'Qmsf] sfo{sfl/0fL ;ldlt NECHCRP_566

h= z/0f tyf z/0ffyL{  

!= sfg"gL k|s[lt tyf If]q

dfgj clwsf/sf] ljZjAofkL 3f]if0ffkqn] s] :jLsf/ u/]sf] 5 eg] æk|To]s JolQmnfO{ 
pTkL8g–cleof]uaf6 aRg c? b]zdf /fhg}lts z/0f vf]Hg] tyf lng] clwsf/ 5 .Æ567 
If]qLo z/0f ;DaGwL ;+o'Qm /fi6«;+3Lo 3f]if0ffn] klg of] clwsf/sf] ;+/If0f u/]sf] 5 .568 
h'g !((# df leogfdf ;DkGg dfgj clwsf/ ;DaGwL ljZjAofkL ;Dd]ngn] k'g{k'li6 u/]sf] 
5 — æljgf e]befj k|To]s JolQm pTkL8g jf cleof]uaf6 aRg cfk\mgf] b]zdf kms{g kfpg] 
clwsf/ nufot c? b]zdf /fhg}lts z/0f vf]Hg] tyf lng] clwsf/sf] xsbf/ x'g]5 .Æ569 of] 
clwsf/nfO{ If]qLo dfgj clwsf/ b:tfj]hx?åf/f klg ;+/lIft ul/Psf] 5 M h:t} clk|msfdf 
dfgj tyf hgclwsf/;DaGwL j8fkq, 570 clk|msfdf dfgj tyf hgclwsf/;DaGwL j8fkq 
cGtu{t dlxnfx?sf] clwsf/ ljifos cfn]v,571 dfgjsf] clwsf/ tyf st{Ao ;DaGwL 
cd]l/sL 3f]if0ff,572 dfgj clwsf/ ;DaGwL cd]l/sL dxf;lGw,573 dfgj clwsf/ ;DaGwL 
c/j j8fkq,574 tyf o"/f]k]nL ;+3sf] df}lns clwsf/ ;DaGwL j8fkq,575x? 5g\ . cGt/f{li6«o 
z/0ffyL{ sfg"gn] klg oL clwsf/x?sf] ;+/If0f ub{5 / z/0ffyL{x?sf] sfg"gL dfGotf -l:ylt_ 
dfly ;fdfGo sfg"gL ?k/]vf tof/ u/]sf] 5, / z/0f lnPsf] b]zdf ltgLx?sf] clwsf/ tyf 
st{Aox? s] s] x'G5g\ ;f] jf/] z/0ffyL{x?sf] dfGotf ;DaGwL dxf;lGw-!(%! sf] dxf;lGw_Ù 
z/0ffyL{sf]  dfGotf ;DaGwL cfn]v -!(^& sf] cfn]v_Ù z/0ffyL{ ;DaGwL ;+o'Qm /fi6«;+3Lo 

566 cGt/f{li6«o ;+/If0f ;+jGwL l6Kk0fL, UN doc. A/AC.96/951 of 13 September 2001, para. 9.
567 Dffgj clwsf/  ;+jGwL ljZjjofkL 3f]if0ffkqsf] wf/f !$
568 /fi6«;+3Lo ;fwf/0f ;efsf] k|:tfj4f/f hf/L  ul/Psf], k|=g+= 2312(XXII) of 14 December 1967.
569 /fi6«;+3Lo ;fwf/0f ;efsf] k|:tfj4f/f hf/L  ul/Psf], k|=g+= 2312(XXII) of 14 December 1967.
570 clk|msfdf dfgj tyf hgclwsf/;DaGwL j8fkq, wf/f !@-#_
571 clk|msfdf dfgj tyf hgclwsf/;DaGwL j8fkq cGtu{t dlxnfx?sf] clwsf/ ljifos cfn]v, wf/f !!
572 Dfflg;sf] clwsf/  tyf st{Jo ;+jGwL cd]l/sL 3f]if0ffkq, wf/f XXVII, 
573 Dffgj clwsf/ ;+jGwL cd]l/sL dxf;lGw, wf/f @@ -&_
574 Dffgj clwsf/ ;+jGwL c/j j8fkq, wf/f @*
575 o"/f]kLo kl/ifbsf] df}lns clwsf/x?sf] j8fkq, wf/f !*
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pRr cfo'Qmsf] sfof{no ljifos lgodÙ576 clk|msfdf z/0ffyL{ ;d:ofsf ljlzi6 kIfx?sf] 
;Daf]wg ug]{ clk|msL Pstf ;+u7gsf] dxf;lGw tyf cGo cGt/f{li6«o b:tfj]hx? nufotdf 
pNn]v ul/Psf 5g\ .577 

;g !(%!sf] dxf;lGw cg';f/, z/0ffyL{-refugee_ eg]sf] To:tf] JolQm xf], hf] æhflt, wd{, 
/fli6«otf, s'g} vf; ;fdflhs ;d"x jf /fhg}lts ljrf/sf ;b:o ePsf sf/0faf6 pTkLl8t 
x'g] jf cleof]u nfUg] cfwf/e"t 8/sf] sf/0f cfk\mgf] /fli6«otfsf] b]z eGbf aflx/ a;]]sf] 
x'G5 / o:tf] 8/sf] sf/0f To; b]zsf] ;+/If0fdf hfg clgR5's x'G5 Ù cyjf hf] s'g} b]zsf] 
/fli6«otf geO{ / o:tf] s'g} 36gfsf] sf/0fn] cfk"m a;L cfPsf] cl3Nnf] b]z eGbf aflx/ 
/xL o:tf] 8/sf] sf/0f ;f] d'n'sdf kms{g c;dy{ jf clgR5's /x]sf] x'G5 .Æ578   

z/0ffyL{sf] kl/efiff tyf ;f]sf] dfGotf kfpg jf x'g sf] sf] bfj]bf/ x'G5g\ eGg] s'/f !(^& 
sf] cfn]v579 tyf sfg"gL b:tfj]h Pj+ z/0ffyL{ ;DaGwL ;+o'Qm /fi6«;+3Lo pRr cfo'Qmåf/f 
cjnDag u/]sf lgb]{lzsfx? df pNn]v u/]sf] kfOG5 .580

@= z/0ffyL{k|lt /fHosf] bfloTj 

z/0ffyL{ x'g Psk6s pTkLl8t x'g] jf cleof]u nfUg] cfwf/e"t 8/ :yflkt eO{;s]kl5 
;DalGwt /fHon] ltgLx?nfO{ /fhg}lts z/0f lbg' kg]{ jf ltgLx?nfO{ cfk"m ;'/lIft x'g] 

576 Adopted by resolution 428(V) of the General Assembly on 14 December 195o.
577 See also inter alia; Cartagena Declaration of Refugees, 22 Novenber 1984, OAS/Ser.L./V/II.66, 

doc. 10, rev.1; the Convention on Asylum, (Havana, 1928); the Convention on Political Asylum, 
(Montevideo, 1933); the Convention on Diplomatic Asylum, (Caracas, 1954); the Convention on 
Territorial Asylum, (Caracas, 1954); Council of Europe, Parliamentary Assembly, Recommendation 
773(1976) on the Situation of de factoRefugees, 26 January 1976; European Union, Council 
Directive 2004/83 of 29 April 2004 on minimum standards for the qualifi cation and status of 
third country nationals and stateless persons as refugees or as persons who otherwise need 
international protection and content of the protection granted, Oj L 304, 30 September 2004.

578 !(%! Dfxf;lGwsf] wf/f !s -@_
579 z/0ffyL{sf] dfgotf ;DaGwL cfn]v -!(^& sf] cfn]v_ tyf z/0ffyL{ ;DaGwL /fi6« ;+3Lo pRr cfo'Qmsf 

sfof{nosf] lgod — b'j}n] ;g\ !(%! dxf;lGw pNn]lvt b'O{ l;dfx?sf] cGTo u/]sf] 5 M hgj/L !, !(%! 
eGbf cufl8 cfPsf JolQmx?nfO{ dfq z/0ffyL{sf] ?kdf dfGotf lbg] -wf/f != @_, / csf]{ — ef}uf]lns 
l;df -wf/f != #_ .  

580 See also inter alia; UNHCR, Handbook on Procedures and Criteria for Determining Refugee 
Status under the 1951 Convention and the 1967 Protocol relating to the Status of Refugees, 
HCR/IP/4/Eng/REV.1 (2nd ed.1992); Guidelines on international protection 1: Gender-Related 
Persecution within the context of Article 1A(2); of the 1951 Convention and/or its 1967 Protocol 
relating to the Status of Refugees, HCR/GIP/02/01 (2002); Guidelines on International Protection 
2: "Membership of a particular social group" within the context of Article 1A(2) of the 1951 
Convention and/or its 1967 Protocol relating to the Status of Refugees, HCR/GIP/02/02 (2002); 
Guidelines on International Protection No. 6: Religion-Based Refugee Claims under Article 
1A(2) of 1951 Convention and/or its 1967 Protocol relating to the Status of Refugees, HCR/
GIP/04/ 06 (2004); and Guidelines on International Protection No. 7: The Application of Article 
1A(2) of the 1951 Convention and/or its 1967 Protocol relating to the Status of Refugees to 
Victims of Traffi cking and Persons at Risk of Being Traffi cked, HCR/GIP/06/07 (2006).
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t];|f] /fHodf k'g{jf; u/fpg' kg]{ bfloTj /x]sf] x'G5 .581 z/0f lb+bf ;f] /fHon] z/0f lng]nfO{ 
sfd ug]{ cg'dlt lbO{{ cfk\mgf ;Dk"0f{ sfg"gåf/f ;+/If0f lbg' kg]{ — vf;u/L >d sfg"gåf/f 
;+/If0f lbg' kg]{ / ;fdflhs ;'/Iffsf ;'ljwfx? k|bfg ul/g' kg]{ nufotsf bfloTjx? axg ug'{ 
kb{5 .582 s'g} klg /fHon] z/0ffyL{nfO{ lghx?n] jf:tljs?kdf pTkL8g jf cleof]usf] 
hf]lvd ef]Ug' kg]{ jf dfgj clwsf/sf] r/d pn‹g ef]Ug' kg{] b]zdf kmsf{pg' x'b}g . of] 
ljNs'n} lgif]lwt cEof; xf], h;nfO{ ælkmtf{Æ-refoulement_ elgG5 . z/0ffyL{ sfg"gdf 
…lkmtf{Úsf] lgif]w s7f]/tfk"j{s :yflkt ul/Psf] x'G5 / w]/} ljZjAofkL tyf If]qLo dfgj 
clwsf/ ;DaGwL sfg"gL b:tfj]hx?583 tyf cGt/f{li6«o k/Dk/fut sfg"g ;d]tdf ;j} 
/fHox?nfO{ jfWosf/L x'g] u/L Pp6f csf6\o-jus cogens_ dfGotf cGtu{t kf/]sf] x'G5 .

olb ælkmtf{Æsf] ;jfn p7]sf] v08df /fli6«o ;'/Iff jf ;fj{hlgs cdgr}gdf584 cfFr 
k'¥ofpg] b]lvPdf To:tf] z/0ffyL{nfO{ sfg"gL lx;fjn] cfk\mgf] e"ldaf6 lg:sfzg ug{ kfpg] 
/fHosf] clwsf/ clts|ldt x'G5 . o;sf cltl/Qm, ælkmtf{ gx'g]Æ -non-refoulement_ 
l;4fGt cg';f/, z/0ffyL{ sfg"gn] /fHox?nfO{ s]xL lglZrt sfo{ljlws ;'/Iff Aoj:yfx?585 
kl/kfng ug{ nufPsf] x'G5 . cyjf, ælkmtf{ gx'g]Æ l;4fGt cg';f/, /fHox?n] æz/0ffyL{sf] 
lg:sfzg jf lkmtf{ ug{ kfpg] 5}g . [===] hxf+ p;sf] hLjg jf :jtGqtf p;sf] hflt, wd{, 
/fli6«otf s'g} vf; ;fdflhs ;d"x jf /fhg}lts cf:yfsf] sf/0faf6 hf]lvddf k/]sf] x'G5 .586 
æj]nfotL /fli6«o ;'/Iffdf r'gf}lt ePsf] eGg] sf/0faf6 Pp6f ef/tLo n8fs' z/0ffyL{nfO{ 
j]nfotn] lg:sfzg ug{ u/]sf] lg0f{o o"/f]k]nL dxf;lGwsf] wf/f # cGtu{t ælkmtf{ gx'g]
Æ l;4fGtsf] bfloTj pn‹g ePsf] 7xl/of] lsgls lghnfO{ ef/tdf oftgf x'g] jf:tljs 

581 UNHCR, cGt/f{li6«o ;+/If0f ;+jGwL l6Kk0fL, U.N. Doc. A/AC.96/951 (2001), paras. 96-106.
582 !(%! Dfxf;lGwsf] wf/fx? !@, !&—!(, @$,#@; ICCPR Article 13; see also Legal Commentary to thr 

ICJ Berlin Declaration, op. cit.
583 z/0ffyL{sf]  dfGotf ;DaGwL ;g\ !(%! dxf;lGw -wf/f ##_, If]qLo z/0f ;DaGwL OAS dxf;lGw -wf/f 

IV_Ù clk|msfdf z/0ffyL{ ;d:ofsf] ljlzi6 kIfx?sf] ;Daf]wg ug]{ clk|msL Pstf ;+u7gsf] dxf;lGw 
-wf/f II -#__Ù oftgf tyf s|'/, cdfgjLo jf ckdfghgs Aojxf/ jf ;hfo lj?4sf dxf;lGw -wf/f 
#=!_Ù jnk"j{s j]kQf kfl/Psf JolQmx?sf] ;+/If0f ;DaGwL cGt/f{li6«o dxf;lGw -wf/f !^_Ù If]qLo z/0f 
;DaGwL 3f]if0ff -wf/f #=!+_Ù jnk"j{s j]kQf kfl/Psf JolQmx?sf] ;+/If0f ;DaGwL cGt/f{li6«o 3f]if0ffkq 
-wf/f *_Ù u}x–Goflos, :j]R5frf/L tyf ;+lIfKt xTofsf] k|efjsf/L lgjf/0f tyf cg';Gwfg ;DaGwL 
l;4fGtx? -l;4fGt %_Ù dfgj clwsf/ ;DaGwL cd]l/sL dxf;lGw -wf/f @@=*_Ù oftgf lgjf/0f tyf 
bl08t ug]{ cGt/–cd]l/sL dxf;lGw -wf/f !#=$_Ù dfgj clwsf/ ;DaGwL c/j j8fkq -wf/f  @*_Ù / 
dfgj clwsf/ ;DaGwL o"/f]k]nL dxf;lGw -wf/f #_ . oBlk, gful/s tyf /fhg}lts clwsf/ ;DaGwL 
cGt/f{li6«o cg'jGw -ICCPR_ n] o; jf/] :ki6 Aoj:yf u/]sf] 5}g, dfgj clwsf/ ;ldltn] atfPsf] 5 

ls ælkmtf{ gx'g]Æ l;4fGt -non-refoulement_ pQm cg'jGw cGtu{t g} oftgf jf b'Jo{jxf/ ug{ gkfOg] 
clwsf/sf] k|Tofe"lt ug'{ kg]{ /fHosf] bfloTj leq cGt/lglxt /x]sf] 5 . (General Comment No. 20, 
para. 9). See also, Concluding Observations of the Human Rights Committee: Canada, CCPR/C/
CAN/CO/5, 20 April 2006, para. 15. 

584 !(%! Dfxf;lGwsf] wf/f #@-!_
585 !(%! Dfxf;lGwsf] wf/f #@-@_
586 !(%! Dfxf;lGwsf] wf/f ##
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hf]lvd lyof] .587 cbfntn] s] 7x/ u¥of] eg] /fHosf] ælkmtf{ gx'g]Æ l;4fGtsf] bfloTj 
cGtu{t z/0f dfUg]n] ef]Ug' k/]sf] wDsL /fli6«o ;'/Iff eGbf dx+uf]  dflgG5 .588 

tyflk, z/0ffyL{x? Psk6s pTkL8g jf cleof]usf] 8/ Go"lgs/0f ePkl5 ltgLx?sf] 
cfk\mg} b]zdf :j]R5fk"j{s kmsf{pg] ul/G5 . :j]lR5s lkmtL{ /fhg}lts z/0fsf] jflG5t 
kl/0ffd xf] .589 :j]lR5s lkmtL{n] /fhg}lts z/0fsf] s'g} tTsflns bfjL :jtM ;dfKt x'G5 
lsgls To;/L 3/ lkmtf{ x'bf kl/l:yltdf kl/jt{g eO{ z/0f vf]Hg]n] ;'/Iff :yflkt e};s]sf] 
x'G5 eGg] cg'dfg ul/G5 .590 

#=  n}l·s cled'lvs/0f tyf n}l·s klxrfgsf] cfwf/df x'g] z/0f tyf 
z/0ffyL{ 

#=!= n}l·s cNk;+Vos nufotsf vf; ;fdflhs ;d"x 

;g\ !(%! sf] dxf;lGwdf pNn]lvt kfFr cfwf/x? dWo] Ps æs'g} ;fdflhs ;d"xsf] 
;b:otfÆ cGtu{t j[xt?kn] ljljw bfjLx? k/]sf 5g\ .591 o; lj:tfl/t ;d"x cGtu{t 
dlxnf, kl/jf/x?, hghflt ;d"x, k]zfut ;d"x tyf ;dn}lËs ;d"xx?nfO{ ;dfj]z u/]sf 
5g\ .592 s'g} zÍf lyPg ls of] cfwf/ n}lËs cled'lvs/0f tyf n}lËs klxrfgdf cfwfl/t 
z/0ffyL{ bfjL ;Dd cufl8 cfpnf . æn}lËstf;+u ;DalGwt pTkL8gÆ jf/] cGt/f{li6«o 
;+/If0f ;DaGwL o;sf lgb]{lzsfx?df z/0ffyL{ ;DaGwL ;+o'Qm /fi6«;+3Lo pRr cfo'Qm
-UNHCR_ n] :ki6 pNn]v u/]sf] 5, h'g o; k|sf/ 5 M 

æ[===] km/s n}lËs klxrfgdf cfwfl/t z/0ffyL{ bfjLdf Pp6f n}lËs tTj 
;dfj]z /x]sf] x'G5 . bfj]bf/sf] n}lËstf jf n}lËs cEof;x? z/0ffyL{ bfjL;+u 
;fGble{s x'g ;Sb5Ù hxf+ pm jf ltgL p;sf] jf ltgsf] n}lËstf jf n}lËs 
cEof;sf] sf/0f pTkL8g-lje]bk"0f{ nufotsf_ ef]Ug jfWo kfl/G5 . o:tf w]/} 
kl/l:yltx?df bfj]bf/n] ;fdflhs ?kn] jf ;f+:s[lts ?kn] kl/eflift u/]sf 
jf p;sf] jf ltgsf] n}lËstf;+u hf]l8Psf k|j[ltsf] ck]Iff cg';f/sf sfo{ 

587 European Court of Human Rights, Judgment of 15 November 1996, Case of Chahal v. the United 
Kingdom, Application No. 22414/93, para. 107.

588 Ibid., paras. 79-80.
589 UNHCR, cGt/f{li6«o ;+/If0f ;+jGwL l6Kk0fL, U.N. Doc. A/AC.96/951, paras. 97. Also, UNHCR RSD 

cGt/f{li6«o ;+/If0f ;+jGwL xft]k'l:tsf tyf lgb]{lzsf  (http://www.unhcr.org/doclist/publ/3d3d51114. 
html).

590 For example, Immigration and Refugee Board og Canada, Decision of 18 October 2004, Case of 
Applicant v. Minister, No. dossier SPR VA3-01194.

591 See for example, UNHCR, Handbook; Alexander Aleinikoff, "Pritected characteristics and 
social perceptions: an analysis of the meaning of 'membership of a particular social group'", in 
Refugee Protection in Iinternational Law: The UNHCR's Global Constitutions on Iinternational 
Protection, Erika Feller, Editors, Volker Türk and Frances Nicholson, Cambridge University 
Press, 2003.

592 UNHCR, cGt/f{li6«o ;+/If0f ;+jGwL lgb]{lzsf 2, op. cit. paras. 1, 6, 7, 20.
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ug{ c:jLsf/ ul/Psf 5g\ . ;j}eGbf ;fdfGo bfjL -most common claims_ 
/x]sf]5 — ;dlnËLx? -homosexuals_, kl/jlt{t–lnËLx? -transsexuals_ Jff 
km/s–klx/gwf/Lx? -transvestites_ n] clt ;fj{hlgs b'ZdgL, lx+;f, b'Jo{jxf/ 
jf clt lje]bx? Vf]Kg'' k/]sf 36gfx? Tffh} 5g\ . Æ593

hhfstf{ l;4fGtsf] pNn]v ub}{ z/0ffyL{ cfo'Qmn] n}lËs klxrfgsf] cfwf/df z/0ffyL{x?n] 
ef]u]sf] pTkL8gsf ljz]if hf]lvd pk/ ljrf/ k'¥ofpg' kg]{ /fHosf] bfloTj /x]sf] tk{m 
lgDgfg';f/ lgb]{z u/]sf] 5 M 

æ[===] n}lËs cled'lvs/0f ;DaGwdf, n}lËs cled'lvs/0f tyf n}lËs klxrfg 
ljifos cGt/f{li6«o dfgj clwsf/ sfg"gsf] k|of]u jf/] ;g\ @))& sf] hhfstf{ 
l;4fGtn] dfgj clwsf/ ;DaGwL d'Vo b:tfj]hx?af6 pw[t ul/Psf o; ljifo 
;DaGwL cGt/f{li6«o sfg"gL dfkb08x? jfWosf/L x'G5g\ M eGg] s'/fsf] k'li6 
u/]sf]  5 .Æ594

;g\ !(%! dxf;lGwnfO{ sfof{Gjog ug{sf] nflu, o"/f]k]nL ;+3n] æ;fdflhs ;d"xÆsf] To:tf] 
kl/efiff c+ufn]sf] 5 h;n] n}lËs cled'lvs/0fnfO{ ;f] cGtu{t ;dflji6 u/]sf] 5 / o;nfO{ 
o"/f]kLo ;+3sf ;b:ox?n] :jLsfg'{ cfjZos kb{5— æpTkltsf b]zsf] kl/l:yltdf lge{/ 
/xL Pp6f o:tf] ;fdflhs ;d"x aGb5 h;df n}lËs cled'lvs/0fsf ;femf ljz]iftf 
ePsf] Pp6f ;d"x kb{5 .Æ595 of] dfkb08 O{o' (EU) sfg"g;+u gldNg] 8]gdfs{ jfx]ssf 
o"/f]k]nL ;+3sf k|To]s /fHox?df nfu' x'G5 / nfu' ePsf 5g\ .596 O{o' sfg"gn] klg, oBlk 
s]xL xb;Dd 3'dfp/f] kf/fn] eP klg, n}lËs klxrfgnfO{ ;dfj]z u/]sf] 5, æo; wf/fsf] 
sfof{Gjogsf] ;+efJotf ljgf n}lËstf ;DaGwL kIfx?sf] ljrf/ gu/L sf]xL cnu /xg 
;Sb}g .Æ597 o; dfkb08n] st} ;fdflhs ;d"x leq n}lËs cled'lvs/0f kl/eflift x'g 
;Sb}g eGg] k|Zgdf o; cl3sf o"/f]k]nL ljlwzf:qnfO{ lj:yflkt u/]sf] 5 .598 

;+o'Qm /fHo cd]l/sfdf cfk|jf;L k'g/fj]bg ;ldltn] æ;dlnËLx?ÆnfO{ Pp6f vf; ;fdflhs 
;d"xsf] ?kdf :jLsf/ u/]sf] 5 Ù 599 /, Pp6f k'g/fj]bg cbfntn] Pp6f /fhg}lts z/0ffyL{sf] 
593 UNHCR, cGt/f{li6«o ;+/If0f ;+jGwL lgb]{lzsf 2, op. cit. para. 16.
594 UNHCR,   dlxnf tyf jflnsfx?sf] ;+/If0f lglDt  xft]k'l:tsf   (2008), p. 72.
595 Council Directive 2004/83/EC, op. cit.
596 For example, Guidelines for Investigation and Evaluation of Asylum Cases in which Persecution 

Based on Given Sexual Orientation (Sweden) (2002), available at www.unhcr.org/cgi-bin/texis/
vtx/refworld/rwmain? Docid=3f8c1af44; Refugee Act (Ireland) para. 2 (1996).

597 Ibid., see also ILGA Europe, "Protecting LGBT People Seeking Asylum: Guidelines On The 
Refugee Status Directive" (2005), p. 11 (noting that the "meaning of this statement is far from 
clear. […] [l]t may be possible to demonstrate the existence of a transgender community/identity, 
but this will require case-by-case determination"). See: http://www.ilga-europe.org/europe/
publications/non_periodical/guidelines_on_ the_ refugee_ status_directive_ october_2005_1.

598 See generally European Council for Refugees and Exiles (ECRE), "Elena Research Paper on 
Sexual Orientation As a Ground For Recognition of Refugee Status" (1997), available at www.
ecre.org/resources/ Policy_papers/350.

599 United States Board of Immigration Appeals, Decision of 12 March 1990, Matter of Toboso-
Alfonso, 20 I&N Dec. 819, 1990 WL 547189 (BIA 1990).
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n}lËstfdf cfwfl/t bfjL /x]sf]df æsfg"gtM d]lS;sf]df dlxnf n}lËs klxrfg ePsf k'?if 
;dlnËLx?sf] Pp6f vf; ;fdflhs ;d"x aGb5Æ eGg] l6Kk0fL u/]sf] lyof]] .Æ600 

z/0ffyL{ cfo'Qmsf] sfof{no -UNHCR_ n] ævf; ;fdflhs ;d"xÆ dfkb08sf] ljsfz 
u/]sf] 5 — h;\ cGtu{t b'O{ cnu cnu— t/, o:tf] ;d"xsf] cl:tTj :yflkt ug]{ ;xfos 
b[li6sf]0f -approach_ /fv]]sf] 5 M

ævf; ;fdflhs ;d"x eg]sf] JolQmx?sf] Pp6f To:tf] ;d"x xf] h;\n] pTkL8gdf 
kg]{ hf]lvd eGbf jfx]ssf] Pp6f ;femf ljz]iftf af]s]sf] x'G5, cyjf h;\nfO{ 
;dfhåf/f Pp6f ;d"xsf] ?kdf cg'e"t ul/Psf] x'G5 . Tof] ljz]iftf ;fdfGotM 
ToxL xf] h'g hGdhft jf ckl/jt{gLo x'G5, jf h'g\ cGoyf klxrfg, ljrf/ jf 
dfgj clwsf/sf] pkef]usf nflu dxTjk"0f{  dflgG5 .Æ601

o; dfkb08sf] klxnf] b[li6sf]0f xf] — æ;+/lIft ljz]iftfÆ jf æckl/jt{gLotfÆ, h;\n] 
Pp6f s'g} ;d"x ckl/jt{gLo ljz]iftfsf] sf/0f ;+ul7t ePsf] xf] xf]Og eGg] x]b{5 Ù cyjf 
of] To:tf] ljz]iftf xf] hf] dfgj ;Ddfgsf] lglDt dxTjk"0f{ x'G5 — ;f] ljz]iftfsf nflu 
s'g} klg JolQmnfO{ TofUg jfWo kfg{ ;lsb}g .602 of] b[li6sf]0fnfO{ cjnDjg ug]{ Pshgf 
lg0f{o–lgdf{tfn] To;/L :jLsfl/Psf] ;d"xnfO{ kl/efiff ubf{ ltgdf tLg j6f ljz]iftf-u'0f_ 
x'g' kg]{ cf}NofPsf 5g\ M

• Pp6f hGdhft  kl/jt{g x'g g;Sg] k|j[lt jf ljz]iftfÙ

• ljutdf Pp6f c:yfoL jf :j]lR5s cj:yf hf] lghsf] hLjgsf P]ltsfl;s 
l:yltdf  klg ckl/jt{gLo lyof] Ù

• Pp6f ljz]iftf jf ldNg] k|j[lt, hf] dfgj ;Ddfgsf nflu olt dxTjk"0f{ 5 
h;\sf] sf/0f ;d"xsf ;b:ox?nfO{ TofUg afWo kfg{ ;lsb}g .

o;} b[li6sf]0fsf] k|of]u ub}{ cbfnt tyf k|zf;lgs lgsfox?n] cf–cfk\mgf If]qflwsf/ 
cGtu{t ;dlnËLx? Nfufotsf] wf/f !s-@_ cg';f/sf] cy{ If]q–bfo/f leq Pp6f ;fdflhs 

600 United States Court of Appeals for the Ninth Circuit, Decision of 24 August 2000, Case of 
Hernandez-Montiel v. INS.

601 cGt/f{li6«o ;+/If0f ;+jGwL lgb]{lzsf M  !(%! Dfxf;lGwsf] wf/f !s -@_sf] ;Gbe{df æs'g} vf; ;fdflhs 
;d'xsf] ;b:otfÆ tyf÷jf  z/0ffyL{sf] l:ylt ;+jGwL o;\sf] !(^& cfn]v, x/k !! UNHCR Doc. 
HCR/GIP/02/02 of 7 May 2002.

602 x]g'{xf];\ M pbfx/0fsf] nflu Sofg8fsf] ;jf]{Rr cbfntn] cYof{Psf] 5 ls ævf; ;fdflhs ;d"xÆnfO{ [===] 
tLg ;+efJo >]0fLx?df ljeQm ug{ ;lsG5 M -!_ Pp6f hGdhft kfl/eflift ul/Psf] jf ckl/jt{gLo 
ljz]iftf ePsf ;d"xx?, -@_ tL ;d"xsf ;b:ox? dfgj ul/dfsf] nflu olt dxTjk"0f{ x'G5g\ ls lghx?n] 
cfk\mgf] ;+u7g hj/h:t 5f]8\g rfxb}g—:j]R5fk"j{s ;+ul7t x'g cfp+5g\ / -#_ k"j{ :j]lR5s cj:yfsf] 
sf/0f ;+ul7t x'g cfPsf ;d"xx? — hf] cfk\mgf P]ltxfl;s cj:yfsf sf/0f kl/jlt{t x'g g;Sg]x? . 
klxnf] ;d"x cGtu{t To:tf JolQmx? kb{5g\ — hf] lnË, eflifs k[i7e"ld tyf n}lËs cled'lvs/0f h:tf 
cfwf/x?sf] sf/0f pTkL8g ef]Ug' kb{5 . 
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;d"x aGg ;Sb5 eg] . l/ lhh]sf] d'2fdf603 Go"hLn}08sf] z/0ffyL{sf] dfGotf jf/] 
k'g/fj]bg k|flws/0fn] Pshgf O{/fgL gful/ssf] kIfdf km};]nf u¥of] — h;sf] lhls/ s]  
lyof] eg] p;nfO{ p;sf] ;dn}lËstfsf] sf/0f cleof]u nufOg] cfwf/e"t 8/ ljBdfg 
lyof] . clwsf/Lx?n] s] 7x/ u¥of] eg] ;dlnËLx?sf] æPp6f vf; k|sf/sf] ;fdflhs ;d"xÆ 
aGb5, / n}lËs cled'lvs/0f Pp6f hGdhft jf ckl/jt{gLo ljz]iftf jf klxrfg xf] tyf 
jf dfgj  ul/dfsf] nflu of] olt dxTjk"0f{ x'G5 ls o;nfO{ k]m/jbn ug{ ;lsb}g . o; 
ljZn]if0fdf, Gofoflws/0fn] cGttM n}lËs cled'lvs/0fsf] kIfdf Pp6f cfwf/ k|bfg u¥of] 
h; cGtu{t ltgLx?n]] Goflos ;+/If0f ;d]t kfpg] u/L æPp6f vf; ;fdflhs ;d"xÆ 
sf] dfGotf lbof] . ulx/f] u/L cg'e"t x'g] s;}sf] n}lËs klxrfg dfgjLo k|f0fLsf] ?kdf 
klxrfgsf] Tof] ulx/fO{sf] Tof] tx;Dd k'Ub5 h;nfO{ jnhˆtL 5f]8fpg ;lsb}g . To;sf/0f, 
n}lËs klxrfg klg Pp6f vf; k|sf/sf] ;fdflhs ;d"x aGg ;Sb5 .

bf];|f] s'/f xf], æ;fdflhs cg'e"ltÆ ;DaGwL b[li6sf]0f h;\n] ;du| ;dfhdf lrGx ;lsg] u/L 
cGo eGbf cnu s'g} JolQmx?sf] Pp6f ;d"x aGb5 jf aGb}g < eGg] x]g]{ ub{5 . z/0ffyL{ 
cfo'Qmsf] sfof{nosf] lgb]{lzsfdf æPp6f vf; ;fdflhs ;d"xsf] ;b:otfÆ ;DaGwL ljifodf 
pNn]v 5 — o;\ ljZn]if0f cGtu{t s'g} klg ;dfhsf] vf; kl/l:yltdf lge{/ /xg] u/L — 
pbfx/0fsf] nflu dlxnf, kl/jf/ tyf ;dlnËLx?sf] Pp6f vf; ;fdflhs ;d"xsf] ?kdf 
dfGotf kfpg ;Sb5 .604 o; b[li6sf]0f cGtu{t n}lËs klxrfgsf] cleJolQm Ps cg'e"ltsf] 
?kdf ;dfj]z x'G5 . n}lËs cleJolQm af]wuDo g} x'G5 / vf;u/L kf]zfs, 9fFrf–rfn Pj+ 
zf/Ll/s kl/jt{g h'g s'/f k/Dk/fut?kn] o:tf]vfn] n}lËs cleJolQmsf] ck]Iff ul/b}gYof], 
h:tf ljz]iftfx? Klxrfgsf] ;|f]t aGb5g\ . cf}/ljx sf] d'2fdf, k|mfG;sf] /fHo kl/ifbn] 
kl/jlt{t–lnËL -transsexual_ Pp6f vf; k|sf/sf] ;fdflhs ;d"x aGg ;Sb5 eGg] 7x/ 
u¥of] . cfk\mgf] k}m;nfdf pQm kl/ifbn] cNh]l/ofsf] pQm kl/jlt{t lnËL cf}/ljx sf] bfjLnfO{ 
c:jLsf/ ug]{ k'g/fj]bgsf] lg0f{onfO{ pN6fO{ lbof] lsgls pQm kl/ifbsf] s] 7x/ /x\of] eg] 
k'g/fj]bg txn] Pp6f k|df0fsf] /fd|/L kl/If0f ug{ ;s]g — cNh]l/ofdf lgj]bs nufotsf 
kl/jlt{t–lnËLx?-transsexuals_nfO{ æ;/sf/L clwsf/L tyf ;dfhsf] gh/df ltgLx?nfO{ 
kl/eflift ug]{ ;femf ljz]iftfx?sf] sf/0fÆ Pp6f ;fdflhs ;d"xsf] x}l;otdf dfGotf 
lbPsf] lyof] jf lyPg <— Tof] k|df0f a'lemPg .605 

æPp6f vf; ;fdflhs ;d"xÆ ;DaGwL z/0ffyL{ cfo'Qm-UNHCR_sf] sfof{nosf] lgb]{lzsf 
cg';f/, æ[===] s'g} vf; ;fdflhs ;d"xnfO{ o;sf ;b:on] b'Mv kfpg] u/L jf pTkL8gsf] 
;femf eo x'g] u/L Aofks pTkL8g ul/g] cy{df kl/eflift x'g ;Sb}g .Æ606 tyflk, of] 
h?/L 5}g ls To:tf] s'g} vf; ;fdflhs ;d"xdf æ;+ul7tÆ-cohesive_ xf];\ jf gxf];\ — 

603 Available at http://www.refugee.org.nz/rsaa/text/docs/1312-93.htm
604 cGt/f{li6«o ;+/If0f ;+jGwL lgb]{lzsf M  !(%! Dfxf;lGwsf] wf/f !s -@_sf] ;Gbe{df æs'g} vf; ;fdflhs 

;d'xsf] ;b:otfÆ tyf÷jf  z/0ffyL{sf] l:ylt ;+jGwL o;\sf] !(^& cfn]v, Kof/f !
605 Conseil d'Etat, SSR, Decision No. 171858, 23 June 1997 (Original in French, free translation).
606 cGt/f{li6«o ;+/If0f ;+jGwL lgb]{lzsf M  !(%! Dfxf;lGwsf] wf/f !s -@_sf] ;Gbe{df æs'g} vf; ;fdflhs 

;d'xsf] ;b:otfÆ tyf÷jf  z/0ffyL{ sf] l:ylt ;+jGwL o;\sf] !(^& cfn]v, Kof/f !$
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cyjf egf}+, k/:k/df klxrfg ePsf] jf Ps csf{df ;+ul7t ePsf]] jf gePsf]— h];'s} x'g 
;Qm5 .607 ;d"xsf ;j} ;b:ox? s'g} JolQmn] bfjL u/] h:t} u/L hf]lvddf gx'g klg 
;Sb5g\ .608 To:tf] kLl8t ;fdflhs ;d"xsf] cfsf/ s'g} vf; k|sf/sf] ;fdflhs ;d"xsf] 
cl:tTj 5, 5}g eGg] lgwf{/0f ug]{ s'g} ;fGble{s dfkb08 x'g ;Sb}g .609

#=@= pTkL8g 

#=@=! pTkL8gsf] If]q

z/0ffyL{sf] dfGotf kfpg jf x'g xtf]T;fx, lje]b jf wlDs eGbf a9Lsf] pTkL8g jf zfl:t 
ef]u]sf] x'g' kb{5, — oBlk Hofg dfg]{ wDsL glbPsf] lsg gxf];\ .610 o; cGtu{t slxn]
sfxL d'2fsf] k'k{If u/L b08–hl/dfgf ul/Psf] klg x'g ;Sb5 . ljutdf ul/Psf] pTkL8gn] 
eljiodf x'g] pTkL8gsf] ;+s]t ub{5 . pTkL8g x'g ;Sg] ljZjf; ug{ nfossf eo–qf; 
pTkGg ug'{ dfq kof{Kt 5}g,611 To:tf] pTkL8g sfo{ ;/sf/L clwsf/Lx?n] jf lghx?sf] 
;xdltdf ul/Psf] x'g' kb{5 .

#=@=@ n}l·s cled'lvs/0f tyf n}l·s klxrfgsf] kl/k]Iodf pTkL8g

s'g} z/0f vf]Hg] JolQmn] pTkL8gsf] ;+efjgfsf] nflu pm jf ltgL jfx|o?kaf6 s'g} Ps 
k|sf/sf] jf v'Nnf?kaf6 æ;dn}lËsÆ klxrfg ePsf] JolQm eGg] ;+s]t b]vfO{ /xg' kb}{g . 
km/s–n}lËs (LGBT) z/0f cfj]bsx? dfly cfk\mgf] klxrfg n'sfpg' kg]{ Ps k|sf/sf] bjfj 
;[hgf x'g ;Qm5,  / of] s'/f s;/L bfjL ug]{ <— o;nfO{ cbfntx?n] a'e]msf 5g\ . s'g} klg 
JolQmnfO{ pm jf ltgLn] cfk\mgf] klxrfg k]m/jbn ul/Psf] sf/0fn] pTkL8gaf6 ar]sf] eGg] 
cfwf/df z/0f O{Gsf/ ug{ ldNb}g — oBlk Tof] klg Ps lsl;dsf] pTkL8g g} xf] . 8]lgog 
lj= P;P;Prl8 sf] d'2fdf Gofod"lt{ n8{ ;fOdg j|fpg n] o:tf] /fo AoQm ug'{ eof] M 

æ[===] ;Dk"0f{ z/0fx?sf] xsdf cGttf]uTjf Pp6} k|Zg ;f]Wg] ul/G5 M s] z/0f 
cfj]bsnfO{ lkmtf{ ubf{ dxf;lGwsf] dd{cg';f/, p:f\n] pTkL8gsf] s'g} uDeL/ 
hf]lvd df]Ng' k5{ < [===] olb lkmtf{ ul/of] eg] jf:tjdf z/0f cfj]bsn] eg] 
adf]lhd  jf To;af6 pgn] pTkL8g ef]Ug' k5{ < olb To:tf] xf] eg]— oBlk 
pgsf] :jtGqtf pk/ cfjZos jGb]h nufpg ;lsG5 — pgsf] bfjL c:jLsf/ 
ug'{ cg'lrt x'g] ePsfn] pgL z/0fsf] xsbf/  dflgG5 .Æ 612

607 Ibid., para. 15.
608 Ibid., para. 17.
609 Ibid., para. 18.
610 United States Court of Appeals for the Seventh Circuit, Decision of 15 June 2005, Case of Lue v. 

Ashcroft.
611 Ibid., para. 27.
612 Court of Appeal (Civil Division), Judgment of 28 October 1999, Case of Danian v. Secretary of 

State for the Home Department, [1999] INLR 535, pp. 7G, 8C, 8D (United Kingdom). See also 
generally, Jamaica v. Secretary of State for the Home Department, Asylum and Immigration 
Tribunal / Immigration Appellate Authority, CG [2005] UKAIT 00168.
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Pshgf cd]l/sL cfk|jf;g ;DaGwL GofofwLzn] æ;dlnËLsf] h:tf] kf]zfs klg nufPg, jf 
;f]xLcg'?k jf]n]g jf 9fFrf–rfn s]xL klg b]vfPgÆ eGg] cfwf/df Pp6f cNagfO{ gful/ssf] 
z/0f cfj]bgnfO{ c:jLsf/ u¥of] . t/, To;nfO{ k'g/fj]bg cbfntn] kl/If0f ubf{ æj}olQs 
Pj+ cg'lrt lg0f{oÆ 7x¥ofof] — oBlk d'2f sf/jfxLaf6 x6fOof] .613

ci6«]lnofsf] pRr cbfntn] klg To:t} k|sf/sf] lhls/ lnof] ls n}lËs cled'lvs/0f 
uf]Ko /fv]/ pTkL8gaf6 aRg] u/]sf lgj]bssf] k"j{ l:yltn] n}lËs cled'lvs/0fsf] 
cfwf/df eljiodf klg pTkL8g x'g] s'g} sf/0fhGo eo gePsfn] pgsf] kIfdf lg0f{o x'g 
g;Sg] 7x/ u–of] . cbfntsf]] lg0f{o o:tf] 5 M 

æ-o:df_ Pp6f ;xh k|j[lt pk/ k|Zg ug{ ;lsG5 . [===] lsgls lgj]bsnfO{ 
ljutdf s'g} pTkL8g ePsf] lyPg, pm jf ltgL eljiodf klg pTkL8gdf 
kg]{ s'g} ;+efjgf 5}g . lgj]bssf] cfr/0f pTkL8gsf] cfr/0faf6 ck|efljt 
b]lvPsfn] of] lgj]bg unt 7x{5 .Æ614

csf]{ zAbdf, æolb o:tf JolQmx?nfO{ pTkL8gaf6 aRg cfk\mgf] ;dn}lËstf uf]Ko /fVg' k/]
sf] lyof] eg] of] klg :jod\df pTkL8gsf/L sfo{ g} x'GYof] .Æ615 ci6«]lnofsf] cbfntn] lg0f{o 
u¥of] — lsgls, pQm cfk|jf;g Gofoflws/0fn] s] 7x¥ofof]] eg]  tL b'O{hgf z/0f cfj]bsx? 
æcfk\mgf] ;DaGwsf ljifodf eosf] sf/0f xf]lzof/ lyP — cGoyf, ltgLx? pk/ pTkL8g 
x'g] eo ljBdfg lyof] . [===] To;sf/0f, Pp6f b[i6fGt 5 — jËnfb]zsf k'g/fj]bsx? Vf'Nnf 
cfsfzdf ;dn}lËs hf]8Lsf] ?kdf a;]s} 5g\, lghx?nfO{ s]xL ePsf] 5}g — To;nfO{ klg 
ljrf/ ug'{ k5{ .Æ616

Go"lhn}08sf z/0ffyL{ k'g/fj]bg k|flws/0fsf] -RSAA_ s]] lhls/ 5 eg] z/0ffyL{sf] dfGotf 
;DaGwL dxf;lGwsf cg';f/M æolb cfk"m pTklt ePsf] b]zsf z/0ffyL{ bfj]bf/åf/f pkef]u 
ug{ vf]lhPsf] k|:tfljt clwsf/ ;fGble{s clwsf/sf] d"n tTj xf] / To;\df uDeL/ pn‹g 
ePsf]5 eg], z/0ffyL{ dxf;lGw cg';f/ To;sf] efiff, p2]Zo tyf nIf ljkl/t x'g hfG5 — 
To:tf] z/0ffyL{–bfj]bf/n] of t Tof] clwsf/ 5f]8\g' k5{ of sf/jfxL lglDt cufl8 a9fpg' 
k5{ M cfk\mgf] oyfy{ s'/f geGbf z/0ffyL{sf] dfGotf jf l:ylt c:jLsf/ x'g hfG5 / 
:jljj]ssf] cfwf/df cfk\mgf] pTkltsf] b]zdf lkmtf{ x'g' kb{5 .Æ617 O{/fgaf6 cfPsf ;dn}lËs 
cfj]bssf] xsdf pQm k|flws/0fn] lg0f{o u¥of]— :jljj]ssf] pkof]un] klg cg'jGw -ICCPR_ 

613 United States Court of Appeals , Eigth Circuit, Decision of 2 April 2007, Case of Shahinaj v. 
Gonzales,.

614 Appellate 5395/2002 v. Minister for Immigration and Multicultural Affairs, 2003 HCA 71, para. 
43.

615 Court of Appeal (Civil Division), Case of Z v. The Secretary of State for the Home Department, 
[2004] EWCA Civ 1578, (United Kingdom).

616 High Court of Australia, Judgment of 9 December 2003, Case of Appellate 5395/2002 v. Minister 
for Immigration and Multicultural Affairs, para. 54.

617 Refugee Status Appellate Authority, Decision of 4 July 2004, Refugee Appeal No. 74665/03, 
para. 114.
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åf/f k|Tofe"t ul/Psf uf]kgLotf tyf clje]bsf] ædf}lns clwsf/x?Æsf] pn‹g ub{5 / 
;dn}lËssf] ?kdf v'Nn} a:gfn] æs8f Goflos jf u}x|–Goflos ;hfo kfPsf] b]lvG5, To; 
cy{df z/0f lbg' kb{5 .618

bfjL k|ls|ofsf] k|f/Dedf jf k|f/lDes cj:yfdf n}lËs cled'lvs/0fsf] e]b vf]Ng' Pp6f 
k|f/lDes lxrlsrfx6 x'g' :jefljs} xf] — To;af6 cfk|jf;g k|flws/0faf6 zÍf ug]{ cfwf/ 
aGg' x'b}g . df]cj eGg]  JolQmsf] d'2fdf cd]l/sL k'g/fj]bg cbfntn] 7x/ u¥of] ls df]cjn] 
Pc/kf]6{sf] k|f/lDes cGt/jftf{df eosf] sf/0f cfk\mgf] n}lËstf pNn]v ug{ rfx]g — tfls 
o:tf] ;"rgfn] pgsf] cfk\mgf] b]z nfOj]l/ofdf h'g pTkL8g ef]Ug' k/]sf] lyof] To:t} yk 
pTkL8g xf]nf eg]/ .Æ619

n}lËs cled'lvs/0f tyf n}lËs klxrfgsf] cfwf/df ePsf pTkL8gsf 36gfx? k|fozM 
u}x|–/fHo kIfsf clestf{x?-non-State actors_af6 x'g] u/]sf 5g\ . o:tf 36gfx? dWo] 
z/0fsf] bfjL ul/Psfx?sf] z/0f dfGo ul/Psf 5g\, hxf+ u}x|–/fHo kIfLo clestf{af6 x'g] 
pTkL8gsf jf:tljs eo ljBdfg x'G5  / hxf+ /fHo o:tf] bfj]bf/sf] ;+/If0f ug{ clgR5's 
jf cIfd /x]sf x'G5g\ . cGt/f{li6«o ;+/If0fsf lgb]{lzsf M n}lËstf ;DaGwL pTkL8g df 
z/0ffyL{sf nflu ;+o'Qm /fi6«;+3Lo pRr cfo'Qmsf] sfof{non] lgDgfg';f/ lgb]{z u/]sf] 5 M

æs'g} vf; ;dfh — hxf+ ;dn}lËstf cj}w dflgG5,— Toxf+ ;dn}lËs cfr/0f 
ug]{sf nflu s7f]/ kmf}hbf/L b08–;hfo tf]sL pTkL8g ul/Psf x'G5g\— h;/L 
s]xL ;dfhdf j'sf{ gnufpg] dlxnfx?nfO{ cgfb/ ug]{ ul/G5 . hxf+ ;dn}lËs 
cEof;x? ck/flws/0f ul/Psf x'b}g, hxf+ p;sf] jf ltgsf] lj?4df ul/Psf 
lje]bsf/L sfo{ jf xfgL–gf]S;fgL pk/ /fHon] 5'6 lbg] ub{5 jf ;xg] ub{5 
— cyjf, hxf+ /fHo4f/f bfj]bf/÷JolQmsf] xfgL–gf]S;fgLsf] k|efjsf/L ?kn] 
;+/If0f ug{  cIfd x'G5 — Toxf+ klg s'g} bfj]bf/n] ce}m j}w bfjL ug{ w]/} 
d'lZsn 5 .Æ620

;+o'Qm /fHo cd]l/sfdf æb]z lgsfnf lj?4 z/0f lng rfxg] cfj]bsn] pm jf ltgL 
j}olQs ?kdf pTkLl8t ePsf] s'g} sf/0f k]z ul//xg' kb}{g . To:t} k|sf/n] [===] s'g} vf; 
;fdflhs ;d"xsf] ;b:o ePsf] x}l;otdf To:tf ;d"xsf JolQmx?sf] pTkL8g ug]{ k|0ffnL 
jf cEof; oxf+ 5}g . [===], / o:tf cfj]bsn] o:t} ;d"x;+u ;dfj]z x'g jf kl/lrt x'g 
df}sf klg kfp+b5g\ . [===] oxf+ p;sf] jf ltgsf] :jtGqtf dfly cfFr cfpg] s'g} ;+efjgf klg 
618 Ibid., paras. 127 and 129.
619 United States Court of Appeals for the Seventh Circuit, Decision of 13 September 2007, Case of 

Moab v. Gonzales.
620 Offi ce of the United Nations High Commissioner for Refugees, Guidelines on International 

Protection: gender-related persecution within the context of article 1A(2)of the 1951 Convention 
and/or its 1967 Protocol relating to the Status of Refugees, UNHCR Doc. HCR/GIP/02/01 of 7 
May 2002.para. 17. See also  UN Working Group on Arbitrary Detention, Opinion No. 7/2002 
(Egypt) of 31 June 2002, Case of Yasser Mohamed et al. v. Egypt, para. 27, in UN Doc. E/
CN.4/2003/8/Add.1.
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5}g .Æ621 of] lgodfjnLsf] k|of]u u/]/ cd]l/sL cbfntn] 7x/ u/]sf] 5 ls, olb z/0f 
cfj]bsn] æ;dlnËLsf s'g} ;fdflhs ;d"x lj?4 ePsf s'g} k|sf/sf] pTkL8gsf] k|df0f 
b]vfpgÆ jf æ;dlnËLÆsf] To:tf] s'g} ;fdflhs ;d"xdf ;fd]n ePsf] 5 eg] klg 
j}olQs?kaf6 o:tf] pTkL8gsf] s'g} k|df0f b]vfpg  h?/L kb}{g .Æ622

oBlk, æ;g\ !(%! sf] dxf;lGw cg';f/623, ljjfx ;DaGwL clwsf/sf] /fHo–kIfx?åf/f 
;Ddfg ug]{Æ ul/G5, tyflk Pp6f z/0ffyL{n] ;dn}lËs ;xsdL{sf] k|fof]hg (Sponsor) ug{ 
;S5 jf ;Sb}g < — Tof] eg] 6'Ëf] nfUg jfFsL 5 . cEof;x? leGg leGg 5g\ M z/0f kfPsf 
z/0ffyL{x?n] ;+o'Qm /fHo cd]l/sfdf cfk\mgf] ;dn}lËs ;xsdL{ nfg kfpb}g,624 hjls 
l5d]sL Sofgf8fdf eg] z/0ffyL{nfO{ ;dn}lËs bDklt jf ;fe]mbf/ n}lËs ;xsdL{ jf bfDklts 
;xsdL{ -same sex spouse, common-law partner or conjugal partner_ ;fydf nfg kfpg] 
xs x'G5 .Æ625 oBlk cfk\mgf] n}lËs ;xsdL{x?;+u hj/h:t zf/Ll/s lj5f]8 x'g' k/]sf]df  
eg] w]/} z/0ffyL{x?df lrGtf?kL pTkL8g ePsf] b]lvPsf] 5, / k|Zg p7]sf] 5 ls To:tf] 
lj5f]8df s'g} z/0ffyL{sf] æbfDkltsÆ cyjf æ n}lËs ;fe]mbf/ ;DaGwÆ-common-law links_ 
slQ lbg l6Sg ;Sbf] /x]5 < — Tof] rf+lx x]g{ jfFls 5 .626 

;f/f+z 

• ;+o'Qm /fi6« ;+3sf] p2]Zo tyf l;4fGt ljkl/t, zflGt lj?4sf ck/fw, o'4 
ck/fw jf dfgjtf lj?4sf] ck/fw h:tf jf:tljs?kdf c/fhg}lts ck/fwx?af6 
p7]sf d'2fdf nufOg] uDeL/ cleof]u jfx]s k|To]s JolQmnfO{ pTkL8gaf6 aRg 
cGo b]zdf z/0f vf]Hg] / lng] clwsf/ 5Ù

• z/0ffyL{ eg]sf] To:tf] JolQm xf] hf] hflt, wd{, /fli6«otf, /fhg}lts cf:yf jf s'g} 
vf; ;fdflhs ;d"xsf] ;b:o ePsf  h:tf :yflkt jf cfwf/e"t eosf] sf/0f 
cfk\mgf] b]zdf kms{g c;Ifd x'G5Ù

• n}lËs cled'lvs/0f tyf n}lËs klxrfg Pp6f ævf; ;fdflhs ;d"xÆ aGg 
;Sb5 Ù of t hGdhft jf ckl/jt{gLo ljz]iftf of cfk\mgf] klxrfg jf dfgj 

621 8 C.F.R. § 208.16 (b)(2) "Withholding of removal under section 241(b)(3)(B) of the Act and 
withholding of removal under the Convention Against Torture", of the Code of Federal 
Regulation. 

622 United States Court of Appeals for the Seventh Circuit, Decision of 7 January 2008, Case of Eke 
v.Mukasey.

623 !(%! z/0ffyL{ dxf;lGwsf] wf/f !@
624 Defense of Marriage Act, 1 U.S.C. § 7; Cf. Visas for Cohabitating Partners, Immigration Equality, 

available at www,immigrationequality.org/template.php?pageid=155 (2007) (nothing that foreign 
nationals on temporary work visas are the only class of persons allowed by U.S. law to obtain 
visas for their same sex-partners).

625 Immigration and Refugee Protection, S.O.R./2002-227, para. 7, divison 1.
626 LaViolette, Nicole, "Coming Out to Canada: The Immigration of Same-Sex Couples Under the 

Immigration and Refugee Protection Act", McGill Law Journal, Vol. 49, No. 4, 2004, McGill 
University, Canada, pages 988-991.
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clwsf/ k|lt ;f] ljz]iftf olt dxTjk"0f{ -df}lns_ x'G5 ls h;\nfO{ k]m/jbn ug{ 
;lsb}g Ù 

• n}lËs cled'lvs/0f tyf n}lËs klxrfg klg Pp6f vf; k|sf/sf] ;fdflhs 
;d"xsf] ?kdf kl/eflift x'g ;Sb5, lsgls ltgLx? ;/sf/L clwsf/L Pj+ ;dfhsf] 
cfFvfdf o:t/L kl/lrt 5g\Ù 

• cfk\mgf]] n}lËs cled'lvs/0f tyf n}lËs klxrfgsf lglDt pTkLl8tx?nfO{ z/0f 
vf]Hg] / lng] clwsf/ 5 . n}lËs cled'lvs/0f jf n}lËs klxrfgsf] cfwf/df x'g] 
pTkL8g z/0fsf nflu cfwf/ aGg ;Qm5Ù 

• s'g} klg z/0f cfj]bsnfO{ z/0f lng jfx|o?kaf6 pm jf ltgL s'g} rng÷k4lt 
k|lt jkmfbf/ ePsf] b]lvO{/xg' kb}{gÙ g t s;}nfO{ cfk\mgf] n}lËs cled'lvs/0f 
tyf n}lËs klxrfg uf]Ko /fv]/ pTkL8gaf6 ar]sf 36gfsf] cfwf/df z/0f 
c:jLsf/ x'g ;Sb5Ù

• ælkmtf{ gx'g]Æ-non-refoulement_l;4fGt cg';f/, /fHon] z/0ffyL{nfO{ To:tf] 
b]z—hxf+ lghx?n] pTkL8gsf jf:tljs hf]lvd jf dfgj clwsf/sf] 3f]/ pn‹g 
ef]Ug' kg]{ x'G5— df lkmtf{ k7fpg' x'b}g . /fHon] z/0ffyLnfO{ of t z/0f lbg' kb{5 
of s'g} t];|f] d'n'sdf j;f]jf; u/fpg' kb{5 Ù

• ælkmtf{ gx'g]Æl;4fGtn] dlxnf ;dlnËL tyf k'?if ;dlnËLx?nfO{ cfk\mgf] n}lËs 
cled'lvs/0f jf n}lËs klxrfg jfkt pTkL8g ug]{ jf cleof]u nufpg] b]zdf 
lg:sfzg ug{ lgif]w u/]sf] 5 Ù

• z/0f lb+bf /fHon] >d, ;fdflhs ;'?Iff tyf kfl/jfl/s sfg"g nufot ;j} 
sfg"gx?af6 ;+/If0f u/L z/0ffyL{x?nfO{ sfd ug]{ cg'dlt;Dd lbnfpg' kg]{ 
bfloTj /xG5 .
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