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Note:! The ever-changing world economy allows not
only the exchange of money, but also the exchange of
ideas—ideas that go beyond pure commerce and include
those regarding human rights and individual freedoms.
Commerce cannot truly flow freely between nations
when nations censor and oppress their citizens. Corpora-
tions sometimes find themselves in situations where they
enable, exacerbate, or facilitate human rights abuses by
foreign nations whose laws, policies (or lack thereof), and
inaction create situations thaz often leave citivens caught
in the middle.

The following article is the vesult of the Honorable
Mr. Justice lan Binnie’s participation in a continuing legal
education program conducted by the Tort Trial & Insur-
ance Practice Section. at the 2008 ABA Annual Meet-
ing in New York City entitled “Ordering Liberty in an
International Economy.” The article addresses corporate
complicity in international human rights abuses by explor-
ing causes, challenges, and possible remedies.

Justice Binnie, & member of Canada’s highest court
for over 10 years, has also served as a Commissioner to
the International Commission of Jurists based in Geneva,
Switzerland. This Commission is “dedicated to the pri-
macy, coherence and implementation of international law
and principles that advance human rights.” It works to
promote the vule of law and the independence of the bar
and bench. Its mission is to provide “impartial, objective
and authoritative . . . legal expertise . . . 1o ensure that
developments in international law adhere to human rights
principles and that international standards ave implemented
at the national level ™

rdering liberty through law in an interna-
k tional economy is more difficult than it used
we? t0 be. When the reach of business opera-
tions was more or less coextensive with the nation
states in which they resided, there was no doubt
which state was in charge, although in practice the
control may have been imperfectly exercised. Today,
however, transnational companies have power and
influence approaching and sometimes exceeding that
of the states in which they operate but without the
public law responsibilities of statehood. This has cre-
ated a challenge for the international community as
it seeks to develop remedies for harms arising out of
the involvement of such companies in human rights
abuses. The International Commission of Jurists {1C]),
a human rights organization of judges and lawyers
based in Geneva, Switzerland, published in 2008 a
comprehensive study on the subject, Report of the
International Commission of Jurists’ Expert Legal Panel on
Corporate Complicity in International Crimes*

Professor John Ruggie of Harvard University, the
United Nations special representative on business and
human rights, has recently observed:
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The root cause of the business and human rights
predicament lies in the governance gaps cre-
ated by globalization—between the scope and
impact of economic forces and actors, and the
capacity of societies to manage their adverse
consequences. These governance gaps provide
the permissive environment for wrongful acts by
companies of all kinds without adequate sanc-
tioning or reparation.’

In Ruggie’s view “escalating charges of corporate-
related human rights abuses are the canary in the coal
mine, signalling that all is not well.” Extremely serious
allegations, most of which have not been proven in
any court, have been made against some of the world’s
largest and most influential companies. In one case, a
large oil company was alleged to have made knowing
use of forced labor compelled through rape, murder,
and other violence for a gas pipeline joint venture
with a military dictatorship renowned for its brutal-
ity.” In another, a large mining company was alleged to
have made use of military assistance to brutally quell
an uprising at its mine in circumstances where it knew
or ought to have known of the risk that war crimes
would be committed.® Two other cases involve brutali-
ties committed by government security forces in Nige-
ria, allegedly acting with material assistance and at the
behest of two large oil companies.® The particular alle-
gations may never be proved, but they raise troubling
issues for the human rights community.

The scope of the governance problem mentioned
by Ruggie has increased by virtue of the combined
effect of several related factors, including the ever-
expanding reach of global trade, concomitant global
economic interdependency, the increasing economic
influence of transnational companies, and the increas-
ing political influence of such companies in war-torn
and economically depressed countries in which the
latent risk of human rights abuse is highest. Some of
the same factors, of course, make it difficult ro develop
an effective framework of legal remedies to address
corporate participation in human rights abuses, The
economic influence of transnational companies is
often such that states, competing amongst each other
for investment opportunities, have little incentive to
regulate, Even where the incentive exists, the politi-
cal influence of transnational companies, particularly
in conflict-ridden and economically underdeveloped
countries, may be such that a state has little real power
to impose its will,

Despite the obstacles, the international communiry
is moving toward a solution. In doing so, it is building
upon a significant measure of experience. The problem
of redressing human rights abuses committed by or on
behalf of private enterprise confronted members of the
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RUGGIE’S REPORT proposes a
useful statement of principles to
inform the development of legal and

nonlegal mechanisms of corporate
accountability for participation
in HUMAN RIGHTS ABUSES,.

Military Tribunal half a century ago
at Nuremburg. Among the accused
were business leaders who had prof-
ited from financing the Nazi regime
and enabling its rearmament. More
recently, much useful work has been
done by independent commissions
of inguiry, including the South
African Truth and Reconciliation
Commission that dealt convincingly
with allegations that companies

in certain sectors of the economy
{especially mining) helped to design
and implement abuses associated
with apartheid policies.

Elements of a comprehensive
legal framework for addressing
cotporate participation in human
rights abuses have been sketched
out in recent work by academics
and nongovernmental organiza-

Justice Jan Binnie has been a
member of the Supreme Court of
Canada since 1998. Before that,

he practiced litigation at a number

of Canadian firms and held various
posts in the Canadian government.
He has represented Canada in several
international disputes. Justice Binnie
would like to acknowledge Poul Miller
and Julie Lanz, his law clerks, for
invaluable assistance in researching
this article. He can be reached via e-
mail addressed to Christina. Burton@
SCC-CSC.8C.Ca.

tions, including Ruggie’s report to
the United Nations Commission
on Human Rights and the 2008
report of the International Com-
mission of Jurists. Ultimately, while
we do not yet have a framework
capable of closing the governance
gaps, we appear to be on the right
road to that end,

I now want to discuss some of
the basic principles informing the
development of such a compre-
hensive legal framework and the
progress that has been made, and
is still to be made, in developing
individual elements of it

Framing the Probiem
There are often said to be con-
ceptual difficulties in attributing
criminal culpability to companies
for their involvement in human
rights abuses. Companies are not as
a matter of law or politics directly
accountable to the public in the
manner that states are. They are
econotnic enterprises that exist
for the benefit of their own con-
stituents, principally sharehold-
ers. However, like states, they are
artificial persons without a will or
mind of their own. Some stil} argue
that the principles and purposes of
criminal liability ill suit corporate
misconduct.” It is said that the
culpability of companies is properly
left to civil law, where the appiica-

tion of principles of liability to cor-
porate entities is well established
and widely understood.

Corporate entities, of course,
have no hody to imprison, no soul
to damn and no conscience to
trouble. But the purposes of crimi-
nal punishment extend beyond
triggering remorse and rehabilita-
tion. Criminal punishment conveys
strong social stipma and is the
highest expression of disapproval
and condemnation of conduct
inconsistent with the ties that
bind civil society. The economic
repercussions of a bad press, par-
ticularly where it raises the threat
of an effective product boycott, can
reasonably be expected to motivate
the directing minds of corporate
entities. Prosecutions give the press
something to write about.

The conceptuaj difficulties
with criminal liability appear
to have been overstated. While
interesting, they do not pose an
insurmountable obstacle. There are
weli-established tests for attribut-
ing the conduct of directing minds
to corporate entities. Legal systems
around the world have successfully
extended and modified principles
of civil and criminal liability to
corporate entities. Attribution
even of criminal culpability for
certain mens rea offenses is now
increasingly common through
proof of the misconduct of the
directing minds. Problems at
the international level can be
addressed in the same way.

Ruggie's report does not offer a
fine-grained analysis of potential
avenues of legal accountability
of corporations for human rights
abuses, but it proposes a useful
statement of principles that ought
to inform the development of
legal and nonlegal mechanisms of
accountability. First, he emphasizes
that states have the primary respon-
sibility for ensuring the security
of human rights. He couches this
responsibility in terms of the “state
duty to protect.™! Fundamentally,
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it is up to states individually and
collectively to ensure that human
rights are secure against abuse hy
corporate entities. Recognition of
this reality does nothing to dimin-
ish the responsibility of companies
to respect human rights. It simply
underscores the fact that states
alone have the coercive power to
secure human rights in law.

Ruggie emphasizes that the
“Ulnired Nations is not a central-
ized command-and-control system
that can impose its will on the
world,” but it might neverthe-
less be expected that initiatives
undertaken by the United Nations
will contribute to an swakening of
member states to their duty to pro-
tect human rights through law.?

Second, as to companies, he
concludes that there is no need for
novel solutions. The legal basis of
the duty to respect human rights
ought to be related to well-estab-
lished corporate concepts and
legal principles. Recognizing that
corporations are rarely the princi-
pal perpetrators of human rights
violations, the Ruggie report sug-
gests that the criminal law concept
of “complicity” may help to define
legal culpability.” This recommen-
dation is consistent with that of
the IC] report, and other reposts
and academic writings.

Some, but not all, violarions of
human rights amount to criminal
acts. The degree of correlation
varies from state to state. Certain
human rights are typically pro-
tected by constitutiona! but not
ctiminal law, such as freedom of
speech, freedom of association,
freedom of religion, and the right

to be free of adverse discrimination.

Other human rights are generally
protected by criminal law alone.
The IC] report identifies some such
rights as defined by the Statute of
the International Criminal Court:

[Nnternational eriminal low
includes as crimes many
activities that are also gross

human rights abuses and
conduct that gives rise 1o a
gross human rights abuse

will also often involve crimes
under international law. In
its report, the {IC]] focused
on crimes against humanity,
war crimes as well as some
other gross human rights
abuses which international law
requires states to eviminalise.
.. . Crimes against humanity
are crimes under interna-
tional customary law , . .
fand] include widespread or
systematic murder, extermi-
nation, enslavement, depor-
tation or forcible transfer,
imprisonment, torture, rape,
sexual slavery, enforced
prostitution, forced preg-
nancy, forced sterilization
or any other forms of sexual
violence, enforced disap-
pearances and arbitrary
detention and apartheid . . .
[Wiar crimes encompass
serious violations of the
laws and customs of war and
international humanitarian
law . . . War crimes can be
committed by any person
who is taking part in hos-
tilities . . . [Acts identified
as war crimes} inciude: wil-
ful killing, torture, inhuman
treatment, wilfully causing
great suffering or serious
injury, extensive destruc-
tion or appropriation of
property not justified by
military necessity, unlawful
deportation or transfer or
displacement of the civilian
population and intention-
ally directing atracks against
civilian populations. . . .
[Olther gross human rights
abuses, such as genocide,
slavery, torture, extrajudi-
cial execution and enforced
disappearance are also
crimes under customary
international law andfor
treaties and conventions.'

There is obviously some overlap
between these categories. Some
criminal acts that may have human
rights implications are not men-
tioned (e.g., criminal battery, kid-
napping, fraud, etc.). Nevertheless,
by relating particular human rights
violations to acts traditionally pun-
ished by the criminal law, the 1C]
has provided a useful corrective to
overbroad theories of criminal cul-
pability. Companies may negatively
impact the whole gamut of human
rights,'s but they may be criminally
culpable only in relation to the
violation of a subset of these rights.

Prosecutions
Cenceptual issues. It is rarely
alleged that corporations are the
principal perpetrators of hirman
rights violations. Rather, it is usu-
ally argued that they should be
deemed culpable by virtue of their
contribution to, or acquiescence in,
human rights violations by others,
including employees, private secu-
rity firms, government agents {e.g.,
police, intelligence, or military)
or nongovernmental groups (e.g.,
rebel groups, paramilitary organiza-
tions). “Complicity” is the term
most commonly used to denote
culpability of this sort. It is com-
mon parlance amongst academics?
and human rights organizations.
Clarification of the meaning of the
concept is part of the mandate of
the UN special representative on
business and human rights. He has
not had much to say about it as
yet, but a draft of the IC] report
does contain a discussion of the
notion. It explains:

The concept of “corporate
complicity” is relatively
new. Although it has
echoes in some branches

of law, such as the law of
accomplices in criminal law,
those active in the area of
business and human rights
are gradually seeking to
describe what “corporate
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complicity” means in terms
of legal policy, good busi-
ness practices, as well as in
different branches of the
taw. But there continues

to be considerable confu- -
sion and uncertainty about
wheh a company should be
considered to be complicit
in human rights violations
committed by others."

In part the confusion may be
attributable to-the inherent gen-
erality of the-concept; which
broadly speaking invokes “the
Hiahility of one person for the act
of another.” The relationship
between complicity and more
traditional forms of accomplice
liability has been debated in the
jurisprudence of the International
Criminal Tribwnals for Rwanda
and Yugoslavia.® The Interna-
tional Criminal Court Statute is
said to be unclear.” The ICJ report
lends clarity; offering the following
three-part definition of complicity
as applied to corporations:

. First, by such conduct,

the company or its employ-

ees contribute o $pecific

gross human rights abuses,

whether through an act or

failure to act; and whatever
form of participation, assis-
tance or encouragement the
conduct takes, it:

(1) Enables the specific abuses
to occur, meaning that the
abuses would not occur
without the contribution

_ _of the compény; of
(ii)  Exacerbates the specific
abuses; meaning that the
company makes the situa-
tion worse, inchiding where
without the contribution of
the company, some of the
abuses would have occurred
-on a smaller scale, or with
-~ less frequency, or
(iii) Facilitates the specific
abuses, meariing that the

company’s conduct makes
it easier to carry out the
abuses or changes the way
the abuses are carried out,
including the methods
used, the timing or the;r
efficiency.

Second, the company or its
employees actively wish to
enable, exacerbate or facili-
tate the gross human rights
abuses or, even without
desiring such an outcome,
they know oz should know
from all the circumstances,
of the risk that their conduct
will contribute to the human
rights-abuses, or are wilfully
blind to that risk.

Third; the company or
its employees are proximate
to the pringipal perpetrator
of the gross human rights
abuses of the victim of the
abuses either because of
geographic closeness, or
because of the duration,
frequency, intensity and/or
nature of the connection,
interactions of business
transactions concetned.

The closer in these respects
that the company or its

- employees are to the situa-
tion or the actors involved
the more likely it is that
the company’s conduct will
be found in law to have
enabled, exacerbated or
facilitated the abuses and
the more likely it is that the
law will hold that the com-
pany knew or should have
known of the risk.?

Recognizing that the concept of
complicity remains vague and con-
tested, the IC] report frames the
potential culpability of companies
in terms of specific forms of crimi-
nal Hability widely recognized as a
matter of international law, namely,
aiding and abetting liability, joint
criminal enterprise Hability, and the
doctrine of superior responsibility.

As mentioned earlier, the
Nuremburg prosecution included
some leading Nazi business Jead-
ers, The Nuremburg Chatter stated
that “leaders, organizers, instiga-
tors and accomplices participating
in the formulation or execution
of a common plan or conspiracy
to commit any of the foregoing
crimes are responsible for all acts
performed by any persons in the
execution of such plan.” Accom-
plice liability was #lso entrenched
in the 1954 and 1996 versions of
the Draft Code of Offences against
the Peace and Security of Mankind
issued by the International Law
Commission. The International
Law Commission Code establishes
the widely recognized principle
that a person is liable as an accom-
plice if he “knowingly aids, abets
or otherwise assists, directly and
substéntiallv, in the commission of

. a crime™ and entrenches com-
mon purpose or conspiracy liability
and the superior responsibjlity doc-
trine. Liability for aiding and abet-
ting was also established under the
Rome Statute of the International
Criminal Court and under the stat-
utes of the International Criminal
Tribunals for Rwanda and Yugosla-
via, the Extraordinary Chambers
in the Court of Cambodia, and the
Special Court for Sierra Leone.
Variants upon joint criminal enter-
prise, COMIMON purpose, Or Con-
spiracy liahility are also reflected
in the Rome Statute of the Inter-
national Criminal Court and the
jurisprudence of the International
Criminal Tribunals for Rwanda and
Yuposlavis. The superior responsi-
bility principle is encompassed in
the Rome Statute and the stamite
of the Cambodia Tribunal and is
reflected in thé jurisprudence of the
International Criminal Tribunals
for Rwanda and Yugoslavia and the
Nuremberg and Tokyo Tribiinals. -

Accepting a measure of variabil-
ity in the formulation of actus reus
and mens rea from state 1o state,
lability for aiding and abetting and
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participation in a joint criminal
enterprise is widely available under
national criminal law,* as is con-
armed by a 2000 survey, Commaerce,
Crime and Conflict, conducted by
the Fafo Institute for Applied Inter-
national Studies with the support
of the Canadian Department of
Foreign Affairs and International
Trade.” Unquestionably, however,
more work needs to be done on the
applicability of principles of accom-
plice liability to companies.

Enforcement issues. | turn now
to some problems of enforcement,
which lie within the ambit of the
duty to protect imposed on states,
acting individually and collectively.

Significant gaps continue to
exist. First, the jurisdiction of the
International Criminal Court
does not extend to corporate enti-
ties. This reflects the will of the
signatories of the state parties to
that court, but this omission may
eventually need to be revisited, at
least in respect of the most seri-
ous human rights abuses. There is
increasing recognition of the sheer
extent of corporate participation
in such abuses and of the practical
difficulties in establishing national
jurisdiction in respect of irms act-
ing extraterritorially, directly or
through foreign subsidiaries. By
granting the International Criminal
Court jurisdiction over corporate
entities, the international commu-
nity may ensure that such entities
do not escape punishment for col-
pable conduct because of procedural
gaps within and between national
criminal law systems.

Second, some states do not
confer jurisdiction upon their
OWN COUFLS O Lry CoTporate enti-
ties for criminal conduct. The
Fafo survey found that, with some
exceptions for particular offenses,
corporations cannot be tried crimi-
nally in a significant number of
countries, including Argentina,
Germany, Indonesia, Spain, and
the Ukraine.® In these countries,
individual members of corporate

management may be prosecuted.
However, the deterrent effect of
such prosecutions on corporate
practices and culture may be less
powerful than direct prosecution,
which would have the effect of stig-
matizing the corporate “brand” as a
whole and make avoidance of cor-
porate damage through the effective
use of scapegoats more diffcult.

Third is the problem of foreign
subsidiaries. Prosecutors andfor
courts in states that do allow cor-
porations to be subject to criminal
prosecution may refuse or be unable
to pierce the veil of corporate per-
sonality to hold parent companies
1o account for the acts of foreign
subsidiaries, or to prosecute com-
panies for criminal acts committed
extraterritorially. These decisions
may at times be premised on valid
concerns relating to jurisdiction or
the rules of evidence. But some-
times they reflect 2 tack of will to
act ot a deliberate decision to grant
trade issues priority over human
rights claims.” Given that many
allegations of corporate complicity
in human rights violations arise in
relation to operations in war-torn
and/or economically repressed coun-
tries with weak or nonexistent legal
systems, the refusal of the home
state to Prosecute or try a case can
be an effective barrier to redress.

Efforts must be made to encour-
age more concerted action by the
home countries {to discipline the
parent companies} as well as local
jurisdictions {to prosecute the
affiliates). Where the national will
to take effective action is missing, a
claimant that can show the exhaus-
tion of local remedies should have
access to an international body

WHERE THE NATIONAL will
to take effective action is missing, a
claimant that can show the exhaustion
of local remedies should have access to

an international body such as the
International CRIMINAL COURT.

such as the International Criminal
Court. Anything less makes the
customary high-minded pronounce-
ments of states in support of human
rights ring hollow.

Civil Actions

Most of the literature on corporate
responsibility for participation
in human rights violations has
focused on the possibility of effec-
tive redress through criminal law.
However, attention should also be
paid to the question of whether
civil actions afford a proper and
effective means by which to vindi-
cate human rights.® In the United
States, of course, there is the Alien
Tort Claims Act (ACTA).® While
ACTA and the claims brought
under it are rather unique, the
experience under ACTA has raised
important issues of broader rele-
vance to the international congext.

As is well known, ACTA is
a venerable statute, dating from

THe Brier = Summer 2009



1789, which states that “[the
district courts shall have ariginal
jurisdiction of any civil action by
an alien for a tort only, committed
in violation of the law of nations
or a treaty of the United States.™®
Qriginally enacted to deal with
problems such as piracy, litigants
have achieved some success in
recent decades using ACTA as a
basis upon which to bring claims
against states and private parties
{including corporations) for their
perpetration of, o participation in,
human rights abuses.

It seems, however, that few if
arry of these cases have been con-
cluded. Many have been dismissed
for a variety of reasons; some have
settled. One of the most interest-
ing obstacles has been debate over
the theory of iiability upon which
claims may be brought under
ACTA. The debate turns on the
constraction of the phrase “a tort
... committed in violation of
the taw of nations.” An early and
still popular view is that liability
may be established under ACTA
simply on the basis of proof of
liability under international law.®
Recently, however, some courts
have challenged this generous
theory of liability. They empha-
size that, while ACTA requires a
claimant to establish a violation
of the law of nations, liability in
practice ought to be governed
by the common law of torts.® A
general appeal to principles of
international criminal law alone
will not sufice, This trend in
the ACTA jurisprudence raises
a question of broader relevance:

Is it possible to achieve effective
redress for violations of human
rights through civit law under rec-
ognized principles of civil liabiliry?

A variety of objections have
been levied against the civil
enforcement of human rights. I is
sometimes said that the nature of
a private law action is fundamen-
tally inconsistent with the public
interest in human rights and the

50 |

values that they protect, In par-
ticular, it is argued that it may be
dangerous to have rights of public
importance defined, weighed, and
possibly unduly constrained in

the context of litigation in which
the primary focus lies with the
claims to compensation of the
individual litigants. ] think it is an
error to see private and public law
remedies (including the criminal
law) as mutually exclusive in the
international arena any more than
in the domestic arena. Both have
their advantages. Both have their
problems. We should proceed on
all fronts.

I offer the following additional
observations. First, human rights
violations affect a broad spectrum
of human interests, only some of
which may be protected by prin-
ciples of civil liability. Greater
focus by the legal community on
the notion of “protected interests”
may assist victims in framing a
cause of action and make it more
tikely that the claim will make it
to trial. Second, human rights vio-
lations that harm interests already
protected under civil iaw should
be understood as already action-
able. For example, rape, assault,
and torture may be the basis for
claims of battery or intentiona)
infliction of emotional distress;
violations of privacy may give
rise to an action for breach of
confidence;* violations relating
to property may found claims in
trespass, conversion, ot nuisance;®
misconduct by public officials may
establish a claim of misfeasance in
public office. Third, at a very prac-
tical level, domestic law reform
is needed if domestic courts are
to play 2 useful role in remedying
international human rights abuses.
For example, statutes of limitation
are often unduly strict on their
face or as interpreted and applied;
statutory and common-law obsta-
cles to veil-piercing exist and these
may inappropriately shield parent
companies from liability in respect

of subsidiaries; and there can be
inordinate difficulty establishing
jurisdiction (especially where lib-
eral use is made of the doctrine of
forum non conveniens). In some
cases, there will be good reason to
limit or deny the possibility of civil
recovery. However, as a general
matter the state duty to protect
means that a concerted effort

be made to eliminate barriers to
recovery that ate unnecessary or
arbitrary in their operation.

Conclusion
It is beyond question thas com-
panies have the ability 1o sig-
nificantly influence human rights
around the world for good or for
ill. Semetimes influence implies
obligation. In light of mounting
evidence of corporate complicity
in human rights abuses, there is, at
the very least, an obligation upon
the legal community to clarify the
human rights—relared duties of
companies as a matter of national
and international civil and crimi-
nal faw. The recent reports by
Ruggie and the IC] point to the
road ahead but more work needs to
be done to achieve even a minimal
level of effectiveness. B

Notes
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