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H
United States District Court,
C.D. California.
LOG CABIN REPUBLICANS, a non-profit corporation,
Plaintiff,
v

UNITED STATES of Americ.a and Robert M. Gates, Sec-
retary of Defense, in his official capacity, Defendants.
Case No. CV 04-08425-VAP (Ex).

Oct. 12, 2010.

Background: Non-profit organization which, among oth-
er things, assisted in development and enactment of poli-
cies affecting gay and leshian community, brought action
against government, alleging that “Don't Ask, Don't Tell”
Act, which permitted discharge of members of armed
forces on account of homosexual activity, violated its
members' rights to substantive due process and freedom
guaranteed by Fifth Amendment, and its members' rights
of freedom of speech, association, and to petition gov-
ernment guaranteed by First Amendment, and seeking
permanent injunction barring further enforcement of Act.

Holdings: The District Court, Virginia A. Phillips, J.,
held that:

(1) organization had standing to bring action on behalf of
its members;

(2) court could admit and examine evidence to determine
scope of Act;

(3) Act did not further government's interests in military
readiness or unit cohesion;

(4) Act was not necessary to advance government's inter-
ests;

(5) Act was content-based restriction on speech; and

(6) Act violated First Amendment.

Permanent injunction granted.

West Headnotes
[1] Federal Civil Procedure 170A €+2103.2
170A Federal Civil Procedure

170All Parties

170AlI(A) In General
170Ak103.1 Standing
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170Ak103.2 k. In general; injury or interest.
Most Cited Cases
A plaintiff bears burden of establishing its standing to
invoke federal jurisdiction. U.S.C.A. Const. Art. 3, 8 2, cl.
1.

[2] Associations 41 €~220(1)

41 Associations
41k20 Actions by or Against Associations

41k20(1) k. In general. Most Cited Cases
To bring suit on behalf of its members, an association
must establish the following: (1) at least one of its mem-
bers would otherwise have standing to sue in his or her
own right, (2) interests it seeks to protect are germane to
association's purpose, and (3) neither claim asserted nor
relief requested requires participation of individual mem-
bers in lawsuit. U.S.C.A. Const. Art. 3, §2, cl. 1.

[3] Associations 41 €~220(1)

41 Associations
41k20 Actions by or Against Associations
41k20(1) k. In general. Most Cited Cases

To satisfy first element of associational standing, an or-
ganization must demonstrate constitutional standing as to
at least one member of organization, as follows: (1) injury
in fact, (2) caused by the defendants, (3) which likely will
be redressed by favorable decision by federal court.
U.S.C.A. Const. Art. 3,82, cl. 1.

[4] Constitutional Law 92 €687

92 Constitutional Law
92VI Enforcement of Constitutional Provisions

92VI(A) Persons Entitled to Raise Constitutional

Questions; Standing
92VI(A)2 Particular Classes of Persons
92k687 k. Associations and organizations.

Most Cited Cases
Non-profit organization had standing to bring action on
behalf of its members challenging constitutionality of
“Don't Ask, Don't Tell” Act, which permitted discharge of
members of armed forces on account of homosexual ac-
tivity; interests organization sought to vindicate were
germane to its mission of assisting in development and
enactment of policies affecting gay and leshian communi-
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ty, suit did not require participation of organization's indi-
vidual members, as organization sought only declaratory
and injunctive relief, and as of date on which organization
filed complaint, at least one of its members had standing
and could have pursued action individually. U.S.C.A.
Const. Art. 3,82, ¢cl. 1; 10 U.S.C.A. § 654.

[5] Associations 41 €~220(1)

41 Associations
41k20 Actions by or Against Associations
41k20(1) k. In general. Most Cited Cases

When claims proffered and relief requested by organiza-
tion do not demand individualized proof on part of its
members, such as when only declaratory and prospective
relief are sought, individual members of organization
need not participate directly in litigation, for purposes of
conferring associational standing upon organization.
U.S.C.A. Const. Art. 3,82, cl. 1.

[6] Statutes 361 €216

361 Statutes
361VI Construction and Operation
361VI(A) General Rules of Construction
361k213 Extrinsic Aids to Construction

361k216 k. Motives and opinions of legisla-
tors. Most Cited Cases
What motivates one legislator to make speech about a
statute is not necessarily what motivates scores of others
to enact it; thus, when a statute is, under well-settled crite-
ria, constitutional on its face, a district court should not

void law based on statements by individual legislators.

[7] Armed Services 34 €~25(5)

34 Armed Services
341 In General
34k5 Persons in the Armed Services, and Militia
Called Into Service of the United States
34k5(5) k. Sexual orientation. Most Cited Cases

Armed Services 34 €~25(8)

34 Armed Services
34l In General
34k5 Persons in the Armed Services, and Militia
Called Into Service of the United States
34k5(8) k. Judicial intervention or review. Most
Cited Cases
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Statutes 361 €214

361 Statutes
361V1 Construction and Operation
361VI(A) General Rules of Construction
361k213 Extrinsic Aids to Construction
361k214 k. In general. Most Cited Cases

District court, in reviewing non-profit organization's chal-
lenge to “Don't Ask, Don't Tell” Act, which permitted
discharge of members of armed forces on account of ho-
mosexual activity, could admit and examine evidence to
determine scope and operation of Act, including evidence
regarding effect of Act; nothing limited court’s discretion
to consider evidence beyond Act's legislative history. 10
U.S.C.A. §654.

[8] Constitutional Law 92 €~23894

92 Constitutional Law
92XXVII Due Process
92XXVII(B) Protections Provided and Depriva-
tions Prohibited in General
92k3892 Substantive Due Process in General
92k3894 k. Rights and interests protected;
fundamental rights. Most Cited Cases
“Substantive due process rights” are rights associated
with autonomy of self that includes freedom of thought,
belief, expression, and certain intimate conduct. U.S.C.A.
Const.Amend. 5.

[9] Constitutional Law 92 €~23901

92 Constitutional Law
92XXVII Due Process
92XXVII(B) Protections Provided and Depriva-
tions Prohibited in General
92k3901 k. Levels of scrutiny; strict or height-
ened scrutiny. Most Cited Cases
Federal courts employ heightened standard of review
when considering substantive due process challenges to
state actions implicating fundamental rights. U.S.C.A.
Const.Amend. 5.

[10] Armed Services 34 €=25(5)

34 Armed Services
341 In General
34k5 Persons in the Armed Services, and Militia
Called Into Service of the United States
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34Kk5(5) k. Sexual orientation. Most Cited Cases
Constitutional Law 92 €~24243

92 Constitutional Law
92XXVII Due Process
92XXVII(G) Particular Issues and Applications
92XXVI11(G)10 War and National Security
92k4241 Armed Services
92k4243 k. Discharge or separation. Most

Cited Cases
In order for “Don't Ask, Don't Tell” Act, which permitted
discharge of members of armed forces on account of ho-
mosexual activity, to survive non-profit organization's
substantive due process challenge on behalf of its mem-
bers, Act had to advance important governmental interest;
in addition, Act's intrusion was required to significantly
further that interest and had to be necessary to further that
interest. U.S.C.A. Const.Amend. 5; 10 U.S.C.A. § 654.

[11] Armed Services 34 €=5(5)

34 Armed Services
34l In General
34k5 Persons in the Armed Services, and Militia
Called Into Service of the United States
34k5(5) k. Sexual orientation. Most Cited Cases

Constitutional Law 92 €~24243

92 Constitutional Law
92XXVI1I Due Process
92XXVII(G) Particular Issues and Applications
92XXVII(G)10 War and National Security
92k4241 Armed Services

92k4243 k. Discharge or separation. Most
Cited Cases
“Don't Ask, Don't Tell” Act, which permitted discharge of
members of armed forces on account of homosexual ac-
tivity, did not further government's interests in military
readiness or unit cohesion, in determining whether Act
violated substantive due process; since its enactment, Act
harmed efforts of all-volunteer military to recruit during
wartime, caused discharge of servicemembers in occupa-
tions identified as “critical” by military, and shortage of
troops caused military to permit enlistment of those who
earlier would have been denied entry because of their
criminal records, their lack of education, or their lack of
physical fitness. U.S.C.A. Const.Amend. 5; 10 U.S.C.A. 8§
654.
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[12] Constitutional Law 92 €~21030

92 Constitutional Law
92VI Enforcement of Constitutional Provisions

92VI(C) Determination of Constitutional Ques-

tions
92V1(C)4 Burden of Proof
92k1030 k. In general. Most Cited Cases

When a governmental enactment encroaches on a funda-
mental right, the state bears the burden of demonstrating
the law's constitutionality.

[13] Armed Services 34 €=25(5)

34 Armed Services
341 In General
34k5 Persons in the Armed Services, and Militia
Called Into Service of the United States
34Kk5(5) k. Sexual orientation. Most Cited Cases

Constitutional Law 92 €~4243

92 Constitutional Law
92XXVII Due Process
92XXVII(G) Particular Issues and Applications
92XXVI11(G)10 War and National Security
92k4241 Armed Services

92k4243 k. Discharge or separation. Most
Cited Cases
“Don't Ask, Don't Tell” Act, which permitted discharge of
members of armed forces on account of homosexual ac-
tivity, was not necessary to advance government's inter-
ests in military readiness or unit cohesion, as required by
substantive due process; by impeding efforts to recruit
and retain all-volunteer military force, Act contributed to
critical troop shortages, government's actions in delaying
investigations regarding enforcement of Act until after
servicemembers returned from combat deployment
showed that Act was not necessary to further govern-
ment's interests, and by causing discharge of well-trained
and competent servicemembers, Act harmed unit cohe-
sion and morale. U.S.C.A. Const.Amend. 5; 10 U.S.C.A.
8§ 654.

[14] Constitutional Law 92 €~1518

92 Constitutional Law
92XV Freedom of Speech, Expression, and Press

92XV1II(A) In General
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92XVI1I(A)1 In General
92k1516 Content-Based Regulations or Re-

strictions

92k1518 k. Strict or exacting scrutiny;
compelling interest test. Most Cited Cases
Laws regulating speech based on its content generally
must withstand intense scrutiny when facing First
Amendment challenge. U.S.C.A. Const.Amend. 1.

[15] Constitutional Law 92 €~21490

92 Constitutional Law
92XVI1Il Freedom of Speech, Expression, and Press
92XVIII(A) In General

92XVII(A) In General
92k1490 k. In general. Most Cited Cases

At heart of First Amendment lies principle that each per-
son should decide for himself or herself the ideas and
beliefs deserving of expression, consideration, and adher-
ence; political system in United States and cultural life
rest upon this ideal. U.S.C.A. Const.Amend. 1.

[16] Constitutional Law 92 €~1507

92 Constitutional Law
92XVIII Freedom of Speech, Expression, and Press
92XVIII(A) In General

92XVII(A)1 In General
92k1507 k. Viewpoint or idea discrimina-

tion. Most Cited Cases

Constitutional Law 92 €~1564

92 Constitutional Law
92XVI1Il Freedom of Speech, Expression, and Press
92XVIII(A) In General
92XVI11(A)3 Particular Issues and Applications
in General

92k1564 k. Compelled or forced speech,
support, or participation. Most Cited Cases
Government action that stifles speech on account of its
message, or that requires utterance of particular message
favored by government, contravenes essential First
Amendment right of each person to decide for himself or
herself the ideas and beliefs deserving of expression, con-
sideration, and adherence; laws of this sort pose inherent
risk that government seeks not to advance legitimate regu-
latory goal, but to suppress unpopular ideas or infor-
mation or manipulate public debate through coercion ra-
ther than persuasion, and these restrictions raise specter

Page 4

that government may effectively drive certain ideas or
viewpoints from marketplace. U.S.C.A. Const.Amend. 1.

[17] Constitutional Law 92 €~1517

92 Constitutional Law
92XVIII Freedom of Speech, Expression, and Press
92XVIII(A) In General

92XVIII(A)1 In General
92k1516 Content-Based Regulations or Re-

strictions
92k1517 k. In general. Most Cited Cases

Constitutional Law 92 €~1518

92 Constitutional Law
92XVI1I Freedom of Speech, Expression, and Press
92XVIII(A) In General

92XVII(A)L In General
92k1516 Content-Based Regulations or Re-

strictions

92k1518 k. Strict or exacting scrutiny;
compelling interest test. Most Cited Cases
First Amendment, subject only to narrow and well-
understood exceptions, does not countenance governmen-
tal control over content of messages expressed by private
individuals; precedents thus apply most exacting scrutiny
to regulations that suppress, disadvantage, or impose dif-
ferential burdens upon speech because of its content.
U.S.C.A. Const.Amend. 1.

[18] Constitutional Law 92 €~1512

92 Constitutional Law
92XVI1II Freedom of Speech, Expression, and Press
92XVIII(A) In General

92XVII(A)L In General
92k1511 Content-Neutral Regulations or

Restrictions
92k1512 k. In general. Most Cited Cases

Constitutional Law 92 €~1517

92 Constitutional Law
92XVI1I Freedom of Speech, Expression, and Press
92XVI1II(A) In General

92XVII(A)L In General
92k1516 Content-Based Regulations or Re-

strictions
92k1517 k. In general. Most Cited Cases

© 2010 Thomson Reuters. No Claim to Orig. US Gov. Works.


http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=92XVIII%28A%291
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=92k1516
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=92k1518
http://www.westlaw.com/Digest/Default.wl?rs=dfa1.0&vr=2.0&CMD=MCC&DocName=92k1518
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000546&DocName=USCOAMENDI&FindType=L
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=92
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=92XVIII
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=92XVIII%28A%29
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=92XVIII%28A%291
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=92k1490
http://www.westlaw.com/Digest/Default.wl?rs=dfa1.0&vr=2.0&CMD=MCC&DocName=92k1490
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000546&DocName=USCOAMENDI&FindType=L
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=92
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=92XVIII
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=92XVIII%28A%29
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=92XVIII%28A%291
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=92k1507
http://www.westlaw.com/Digest/Default.wl?rs=dfa1.0&vr=2.0&CMD=MCC&DocName=92k1507
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=92
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=92XVIII
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=92XVIII%28A%29
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=92XVIII%28A%293
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=92k1564
http://www.westlaw.com/Digest/Default.wl?rs=dfa1.0&vr=2.0&CMD=MCC&DocName=92k1564
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000546&DocName=USCOAMENDI&FindType=L
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=92
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=92XVIII
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=92XVIII%28A%29
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=92XVIII%28A%291
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=92k1516
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=92k1517
http://www.westlaw.com/Digest/Default.wl?rs=dfa1.0&vr=2.0&CMD=MCC&DocName=92k1517
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=92
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=92XVIII
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=92XVIII%28A%29
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=92XVIII%28A%291
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=92k1516
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=92k1518
http://www.westlaw.com/Digest/Default.wl?rs=dfa1.0&vr=2.0&CMD=MCC&DocName=92k1518
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000546&DocName=USCOAMENDI&FindType=L
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=92
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=92XVIII
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=92XVIII%28A%29
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=92XVIII%28A%291
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=92k1511
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=92k1512
http://www.westlaw.com/Digest/Default.wl?rs=dfa1.0&vr=2.0&CMD=MCC&DocName=92k1512
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=92
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=92XVIII
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=92XVIII%28A%29
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=92XVIII%28A%291
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=92k1516
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=92k1517
http://www.westlaw.com/Digest/Default.wl?rs=dfa1.0&vr=2.0&CMD=MCC&DocName=92k1517

716 F.Supp.2d 884, 110 Fair Empl.Prac.Cas. (BNA) 801
(Cite as: 716 F.Supp.2d 884)

Deciding whether particular regulation is content-based or
content-neutral, for First Amendment purposes, is not
always simple task. U.S.C.A. Const.Amend. 1.

[19] Constitutional Law 92 €~21490

92 Constitutional Law
92XVl Freedom of Speech, Expression, and Press
92XVIII(A) In General

92XVI1I(A)L In General
92k1490 k. In general. Most Cited Cases

Limitation on speech in support of unconstitutional objec-
tive cannot be sustained. U.S.C.A. Const.Amend. 1.

[20] Armed Services 34 €=25(5)

34 Armed Services
341 In General
34k5 Persons in the Armed Services, and Militia
Called Into Service of the United States
34Kk5(5) k. Sexual orientation. Most Cited Cases

Constitutional Law 92 €~22266

92 Constitutional Law
92XVIII Freedom of Speech, Expression, and Press
92XVII(Y) Sexual Expression
92k2264 Armed Services

92k2266 k. Sexual orientation. Most Cited
Cases
“Don't Ask, Don't Tell” Act, which permitted discharge of
members of armed forces on account of homosexual ac-
tivity, was content-based restriction on speech, for First
Amendment purposes; Act distinguished between speech
regarding sexual orientation, and inevitably, family rela-
tionships and daily activities, by and about gay and lesbi-
an servicemembers, which was banned, and speech on
those subjects by and about heterosexual servicemembers,
which was permitted. U.S.C.A. Const.Amend. 1; 10
U.S.C.A. § 654.

[21] Constitutional Law 92 €~1517

92 Constitutional Law
92XVI1I Freedom of Speech, Expression, and Press
92XVIII(A) In General

92XVII(A)1 In General
92k1516 Content-Based Regulations or Re-

strictions
92k1517 k. In general. Most Cited Cases
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First Amendment's hostility to content-based regulation
extends not only to restrictions on particular viewpoints,
but also to prohibition of public discussion of entire topic.
U.S.C.A. Const.Amend. 1.

[22] Constitutional Law 92 €~21507

92 Constitutional Law
92XV Freedom of Speech, Expression, and Press

92XVIII(A) In General

92XVII(A)1 In General
92k1507 k. Viewpoint or idea discrimina-

tion. Most Cited Cases

Constitutional Law 92 €~1517

92 Constitutional Law
92XVI1I Freedom of Speech, Expression, and Press
92XVIII(A) In General

92XVII(A)1 In General
92k1516 Content-Based Regulations or Re-

strictions

92k1517 k. In general. Most Cited Cases
As general matter, First Amendment means that govern-
ment has no power to restrict expression because of its
message, its ideas, its subject matter, or its content.
U.S.C.A. Const.Amend. 1.

[23] Constitutional Law 92 €~1186

92 Constitutional Law
92X First Amendment in General
92X(B) Particular Issues and Applications

92k1186 k. Armed services; National Guard.
Most Cited Cases
Review of military regulations challenged on First
Amendment grounds is far more deferential than constitu-
tional review of similar laws or regulations designed for
civilian society. U.S.C.A. Const.Amend. 1.

[24] Armed Services 34 €1

34 Armed Services
34l In General
34kl k. Power to maintain, regulate, and control.
Most Cited Cases

Armed Services 34 €=5(1)
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34 Armed Services
341 In General
34k5 Persons in the Armed Services, and Militia
Called Into Service of the United States
34K5(1) k. In general. Most Cited Cases

Constitutional Law 92 €~22035

92 Constitutional Law
92XVI1I Freedom of Speech, Expression, and Press
92XVII(R) Armed Services
92k2035 k. In general. Most Cited Cases

Military need not encourage debate or tolerate protest to
extent that such tolerance is required of civilian state by
First Amendment; to accomplish its mission military must
foster instinctive obedience, unity, commitment, and es-
prit de corps. U.S.C.A. Const.Amend. 1.

[25] Constitutional Law 92 €22035

92 Constitutional Law
92XVI1Il Freedom of Speech, Expression, and Press
92XVII(R) Armed Services
92k2035 k. In general. Most Cited Cases

Regulations of speech in military context will survive
First Amendment scrutiny if they restrict speech no more
than is reasonably necessary to protect substantial gov-
ernment interest. U.S.C.A. Const.Amend. 1.

[26] Armed Services 34 €=5(5)

34 Armed Services
34l In General
34k5 Persons in the Armed Services, and Militia
Called Into Service of the United States
34k5(5) k. Sexual orientation. Most Cited Cases

Constitutional Law 92 €~1435

92 Constitutional Law
92XV Right to Petition for Redress of Grievances
92k1435 k. In general. Most Cited Cases

Constitutional Law 92 €~22266

92 Constitutional Law
92X VIl Freedom of Speech, Expression, and Press
92XVII(Y) Sexual Expression
92k2264 Armed Services
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92k2266 k. Sexual orientation. Most Cited
Cases
“Don't Ask, Don't Tell” Act, which permitted discharge of
members of armed forces on account of homosexual ac-
tivity, was far broader than was reasonably necessary to
achieve government's goals of military readiness and unit
cohesion, and thus violated First Amendment; Act pre-
vented homosexual servicemembers from seeking redress
from government and punished servicemembers with dis-
charge for writing private letters or e-mail messages to
friends or family members if those communications could
lead unauthorized reader to discern writer's sexual orien-
tation, and Act's restrictions on speech led to discharge of
servicemembers with qualifications in critically-needed
occupations. U.S.C.A. Const.Amend. 1; 10 U.S.C.A. 8
654.

[27] Constitutional Law 92 €22470

92 Constitutional Law
92XX Separation of Powers
92XX(C) Judicial Powers and Functions
92XX(C)2 Encroachment on Legislature
92k2470 k. In general. Most Cited Cases
Judicial deference to congressional exercise of authority
does not mean abdication.
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Held Unconstitutional10 U.S.C.A. § 654 *888 Aaron Al-
exander Kahn, Devon Anne Myers, Earle D. Miller, Fer-
nando L. Aenlle-Rocha, White & Case, Los Angeles, CA,
for Log Cabin Republicans.

Daniel J. Woods, White & Case, Los Angeles, CA, Paul
G. Freeborne, Joshua Edward Gardner, Ryan Bradley
Parker, W. Scott Simpson, United States Department of
Justice, Washington, DC, for Log Cabin Republicans and
United States of America and Robert M. Gates, Secretary
of Defense.

AMENDED & FINAL MEMORANDUM OPINION

[Filed concurrently with Findings of Fact & Conclu-
sions of Law]

VIRGINIA A. PHILLIPS, District Judge.

Plaintiff Log Cabin Republicans attacks the constitution-
ality of the statute known as the “Don't Ask, Don't Tell”
Act (“the Act” or “the Policy™), found at 10 U.S.C. § 654,
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and its implementing regulations.™ Plaintiff's challenge

is two-fold: it contends the Act violates its members'
rights to substantive due process guaranteed by the Fifth
Amendment to the United States Constitution, and its
members' rights of freedom of speech, association, and to
petition the government, guaranteed by the First Amend-
ment. T2

EN1. The Act, described in greater detail below,
provides that any member of the U.S. Armed
Forces who engages in homosexual conduct is
subject to discharge unless the servicemember is
able to demonstrate that he or she has no propen-
sity to engage in “homosexual conduct.” Under
the Act, homosexual conduct includes sexual
acts with persons of the same sex, admissions
that one is homosexual or bisexual, and attempts
to marry a person of the same sex.

EN2. The Court dismissed Plaintiff's claim for
violation of the Equal Protection Clause in an
Order dated June 9, 2009 (“June 9, 2009, Or-
der”). (Doc. No. 83.)

The Court finds Plaintiff Log Cabin Republicans (some-
times referred to in this Order as “Log Cabin,” “LCR,” or
“Plaintiff”), a non-profit corporation, has established
standing to bring and maintain this suit on behalf of its
members. Additionally, Log Cabin Republicans has
demonstrated the Don't Ask, Don't Tell Act, on its face,
violates the constitutional rights of its members. Plaintiff
is entitled to the relief sought in its First Amended Com-
plaint: a judicial declaration to that effect and a permanent
injunction barring further enforcement of the Act.

I. PROCEEDINGS

This case was tried to the Court on July 13 through 16 and
July 20 through 23, 2010. After conclusion of the evi-
dence and closing arguments on July 23, 2010, both sides
timely submitted supplemental post-trial briefing on the
admissibility of a pretrial declaration submitted by Log
Cabin Republicans member John Doe,™ and the matter

stood submitted.

ENS3. The Court overrules Defendants' objections
to Exhibit 38, the April 27, 2006 Declaration of
John Doe, and considers the statements con-
tained therein regarding Doe's then-present state
of mind for the limited purpose for which they
were offered, i.e. Doe's state of mind with re-
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spect to whether the Act chilled his speech and
ability to petition the government for a redress of
grievances. See Fed.R.Evid. 803(3).

*889 1. STANDING

Plaintiff Log Cabin Republicans is a non-profit corpora-
tion founded in 1977 and organized under the laws of the
District of Columbia. (Trial Exs. 109 [Bylaws], 110 [Arti-
cles of Incorporation].) Defendants challenge LCR's
standing to bring and maintain this action on behalf of its
members.

[11[2][3] Plaintiff bears the burden of establishing its
standing to invoke federal jurisdiction. Lujan v. Defenders
of Wildlife, 504 U.S. 555, 560-61, 112 S.Ct. 2130, 119
L.Ed.2d 351 (1992). To bring suit on behalf of its mem-
bers, an association must establish the following: “(a) [at
least one of] its members would otherwise have standing
to sue in [his or her] own right; (b) the interests it seeks to
protect are germane to the organization's purpose; and (c)
neither the claim asserted nor the relief requested requires
the participation of individual members in the lawsuit.”
Hunt v. Wash. State Apple Adver. Comm'n, 432 U.S. 333,
343,97 S.Ct. 2434, 53 L .Ed.2d 383 (1977). To satisfy the
first element of associational standing, a organization
must demonstrate constitutional standing as to at least one
member of the organization, as follows: (1) injury in fact;
(2) caused by the defendants; (3) which likely will be
redressed by a favorable decision by the federal court.
Lujan, 504 U.S. at 560-61, 112 S.Ct. 2130; see also Elk
Grove Unified Sch. Dist. v. Newdow, 542 U.S. 1, 12, 124
S.Ct. 2301, 159 L.Ed.2d 98 (2004).

[4] Turning first to the associational standing require-
ments, Plaintiff established at trial that the interests it
seeks to vindicate in this litigation are germane to LCR's
purposes, satisfying the second requirement for associa-
tional standing. Plaintiff's mission includes “assist[ing] in
the development and enactment of policies affecting the
gay and lesbian community ... by [the] federal govern-
ment[ ] ... and advocat[ing] and support [ing] ... activities
or initiatives which (i) provide equal rights under law to
persons who are gay or leshian, [and] (ii) promote nondis-
crimination against or harassment of persons who are gay
or lesbian....” (Trial Ex. 109 [Mission Statement, attached
as Ex. A to Bylaws].) The relief sought here, i.e., the abil-
ity of homosexual servicemembers to serve openly in the
United States Armed Forces through repeal of the Don't
Ask, Don't Tell Act, relates to both aspects of Log Cabin's
mission.

© 2010 Thomson Reuters. No Claim to Orig. US Gov. Works.


http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1004365&DocName=USFRER803&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=708&FindType=Y&SerialNum=1992106162
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=708&FindType=Y&SerialNum=1992106162
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=708&FindType=Y&SerialNum=1992106162
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=708&FindType=Y&SerialNum=1992106162
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=708&FindType=Y&SerialNum=1977118827
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=708&FindType=Y&SerialNum=1977118827
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=708&FindType=Y&SerialNum=1977118827
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=708&FindType=Y&SerialNum=1992106162
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=708&FindType=Y&SerialNum=1992106162
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=708&FindType=Y&SerialNum=2004581269
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=708&FindType=Y&SerialNum=2004581269
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=708&FindType=Y&SerialNum=2004581269
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=708&FindType=Y&SerialNum=2004581269

716 F.Supp.2d 884, 110 Fair Empl.Prac.Cas. (BNA) 801
(Cite as: 716 F.Supp.2d 884)

[5] Plaintiff also has satisfied the third requirement of
associational standing, “that the suit not demand the par-
ticipation of individual members.” Associated Gen. Con-
tractors of Cal. v. Coal. for Econ. Equity, 950 F.2d 1401,
1408 (9th Cir.1991) (citations omitted). Plaintiff seeks
only declaratory and injunctive relief in its First Amended
Complaint; when “the claims proffered and relief request-
ed do not demand individualized proof on the part of its
members,” such as when only declaratory and prospective
relief are sought, the individual members of an associa-
tion need not participate directly in the litigation. 1d.; see
also Hunt, 432 U.S. at 343, 97 S.Ct. 2434 (citing Warth v.
Seldin, 422 U.S. 490, 515, 95 S.Ct. 2197, 45 L.Ed.2d 343

(1975)).

Defendants directed their challenge primarily to the first
requirement of associational standing, i.e., whether there
exists at least one member of the association who could
maintain this suit in his or her own right. According to
Defendant, neither of the two members Plaintiff relies
upon to confer associational standing on it meets the re-
quirements for that role, because neither was a member of
Log Cabin Republicans continuously from the date of the
*890 commencement of this action until the date of trial.

Plaintiff filed this action on October 12, 2004 (Doc. No.
1); after the Court granted Defendants' motion to dismiss,
Plaintiff filed a First Amended Complaint on April 28,
2006. (Doc. No. 25.) The Court already has ruled that
standing in this case should be examined as of April 28,
2006, the date Plaintiff filed its First Amended Complaint.
(See Doc. No. 170 [“May 27, 2010, Order”] at 15.) For
the reasons discussed below, as of that date at least one of
Log Cabin's members, John Nicholson, had standing and
could have pursued the action individually. Even if the
Court looks to the date the original Complaint was filed as
the relevant one for standing purposes, however, Plaintiff
still satisfies the associational standing requirements, as
Plaintiff proved by a preponderance of the evidence at
trial that John Doe was a member in good standing as of
October 12, 2004.

A. John Nicholson's Standing

John Alexander Nicholson, Ill, enlisted in the United
States Army in May 2001. (Trial Tr. 1135:6-12, July 20,
2010.) As described in more detail below, he received an
honorable discharge on March 22, 2002, pursuant to the
Don't Ask, Don't Tell Act. (Trial Tr. 1183:25-1184:3,
1185:22-1187:9, July 20, 2010.) Nicholson satisfies all
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three of the requirements for constitutional standing, i.e.,
“injury in fact” caused by the defendants (his discharge
by Defendants pursuant to the Policy), which is redressa-
ble by the relief sought in this lawsuit, as he testified he
would rejoin the Army if the policy was no longer in ef-
fect. (Trial Tr. 1209:4-5, July 21, 2010.)

Nicholson first became involved with Log Cabin Repub-
licans in August 2005, when he and others embarked on a
nationwide speaking tour sponsored by LCR to raise
awareness of the movement to repeal the Don't Ask, Don't
Tell Act. (Trial Tr. 1206:15-1207:11, July 21, 2010.)
LCR's national and Georgia state chapter leaders asked
Nicholson to join the organization formally after he gave
a speech at LCR's national convention on April 28, 2006;
he did not pay dues or make a cash contribution at that
time, but was told his membership was granted in ex-
change for his services to the organization. (Trial Tr.
1207:22-1208:25, 1211:25-1212:15, July 21, 2010.) Later
he was told his was an honorary membership. (Trial Tr.
1211:10-12, 1214:13-15, July 21, 2010.)

Thus, Nicholson officially joined Log Cabin Republicans
on April 28, 2006, and has been a member continuously
ever since. (Trial Tr. 1208:11-15, 1214:24-1215:17, July
21, 2010.) He testified credibly that he did not complete a
paper membership application form that day because he
gave the necessary information to an LCR administrative
assistant who entered it directly into a computer. (Trial
Tr. 1211:15-1212:15, July 21, 2010.) Plaintiff maintains
an electronic database of its membership which lists Ni-
cholson as a member of Log Cabin Republicans as of
April 28, 2006. (Trial Tr. 1209:20-22, 1212:16-1213:16,
July 21, 2010.) Nicholson testified that he remembered
the precise date Log Cabin's Georgia chapter granted him
honorary membership because it was the same day he
addressed LCR's national convention. (Trial Tr. 1208:11-
15, 1210:11-1212:15, July 21, 2010.)

The testimony of James Ensley, President of Plaintiff's
Georgia chapter since 2006 and a member of LCR's na-
tional board of directors since 2008, corroborated Nichol-
son's testimony regarding the date he became a member
of LCR. (Trial Tr. 68:21-70:21, July 13, 2010.) Ensley
testified that the Georgia chapter conferred honorary
membership on Nicholson at the *891 2006 Log Cabin
Republicans national convention, in recognition of his
“remarkable” efforts on the nationwide speaking tour and
on college campuses toward repeal of the Don't Ask,
Don't Tell Act. (Trial Tr. 70:2-16, July 13, 2010.) Ensley
specifically recalled the date the Georgia chapter con-
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ferred honorary membership on Nicholson because
Ensley's congressman had arranged a private tour of the
White House for him on the morning of April 28, 2006,
which was the same day Nicholson addressed the conven-
tion. (Trial Tr. 70:17-71:6, July 13, 2010.) The Court
found Ensley to be a candid and credible witness.

Plaintiff also produced the credible testimony of Terry
Hamilton, a 25-year member of Log Cabin Republicans
and presently chairman of its national board of directors.
(Trial Tr. 33:11-35:22, July 13, 2010.) He verified that the
organization's membership records reflected Nicholson's
membership status since April 28, 2006, and also that
Nicholson regularly attended and spoke at the organiza-
tion's annual conventions. (Trial Tr. 43:14-45:1, July 13,
2010.) Based on these indicia, Hamilton understood Ni-
cholson to be a member of the organization since that
date. (Trial Tr. 38:8-39:3, July 13, 2010.)

Thus, at the time Nicholson was conferred honorary
membership, he satisfied the requirements for member-
ship under section 2.02 of the Log Cabin Republican By-
laws, which states:

Honorary and Special Members: The Board of Direc-
tors may establish other criteria for granting an Honor-
ary Membership to Log Cabin Republicans for individ-
uals who have exhibited a unique or noteworth contri-
bution to the Mission of the Corporation or a Special
Membership to Log Cabin Republicans for individuals
or entities that have provided assistance to the Corpora-
tion, ¥

EN4. Defendants argue Nicholson's honorary
membership, pursuant to section 2.02 of the By-
laws did not confer membership on him because
LCR's Articles of Incorporation refer only to one
class of membership. (See Doc. No. 186 [Defs.'
Mem. Cont. Fact & Law] at 3-4.) The Court re-
jected this argument in its May 27, 2010, Order,
noting “Defendants' argument that Mr. Nichol-
son's honorary membership is insufficient to con-
fer standing on Plaintiff fails for two reasons....
Defendants have not shown that the bylaw at is-
sue actually conflicts with Plaintiff's articles of
incorporation .... [, and] [t]he District of Colum-
bia Nonprofit Corporation Act (the ‘Corporation
Act’) provides that a nonprofit corporation shall
designate its membership class or classes and ac-
companying qualifications ‘in the articles of in-
corporation or the bylaws.” D.C.Code § 29-
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301.12 (emphasis added).” (May 27, 2010, Order
at 24-25.)

(Trial Ex. 109.)

Accordingly, Log Cabin Republicans has standing
through Nicholson, who himself satisfies all the require-
ments for constitutional standing and has been a member
of LCR from the date the First Amended Complaint was
filed to the present.

The Court rejects Defendants' suggestion that LCR “man-
ufactured” its standing for purposes of this lawsuit. (See
Doc. No. 188 [Defs.' Proposed Findings of Fact & Con-
clusions of Law] at 3.) The only authority Defendants cite
on this point is Washington Legal Foundation v. Leavitt,
477 F.Supp.2d 202, 211 (D.D.C.2007), holding the manu-
facture of standing “weakens” an association's ability to
maintain a lawsuit on behalf of its members. The record
before the district court in Washington Legal Foundation
revealed facts not present here, however. As that court
explained, the Washington Legal Foundation's board of
directors explicitly decided to bring suit, and then set
about to find and recruit persons who would confer stand-
ing on it. By contrast, Martin Meekins,*892 a member of
LCR's national board of directors, testified that the initia-
tive for filing this lawsuit came from the rank and file of
the organization; Meekins then interviewed members re-
garding the viability of a lawsuit and to determine if they
met the requirements to confer standing on the organiza-
tion and wished to bring the lawsuit. (Trial Tr. 704:8-19,
705:11-707:12, July 16, 2010.)

Although not explicitly argued, Defendants' only factual
basis for contending that Log Cabin Republicans manu-
factured standing appears to be the identity of dates on
which John Nicholson became an LCR member and the
First Amended Complaint was filed. The Court found
credible, however, the testimony of the several witnesses
who testified about the reason LCR bestowed an honorary
membership on Nicholson that day, as explained above.

Washington Legal Foundation is, of course, not binding
authority on this Court, but to the extent it provides guid-
ance, it only holds that “manufacture” of standing weak-
ens but does not destroy an association's ability to main-
tain its suit. Furthermore, there is no evidence here that
LCR manufactured standing, so Washington Legal Foun-
dation is factually dissimilar.

B. John Doe's Standing

© 2010 Thomson Reuters. No Claim to Orig. US Gov. Works.


http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000869&DocName=DCCODES29-301.12&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000869&DocName=DCCODES29-301.12&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=4637&FindType=Y&ReferencePositionType=S&SerialNum=2011717690&ReferencePosition=211
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=4637&FindType=Y&ReferencePositionType=S&SerialNum=2011717690&ReferencePosition=211
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=4637&FindType=Y&ReferencePositionType=S&SerialNum=2011717690&ReferencePosition=211
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&FindType=Y&SerialNum=2011717690
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&FindType=Y&SerialNum=2011717690
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&FindType=Y&SerialNum=2011717690
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&FindType=Y&SerialNum=2011717690

716 F.Supp.2d 884, 110 Fair Empl.Prac.Cas. (BNA) 801
(Cite as: 716 F.Supp.2d 884)

For the reasons set forth in its May 27, 2010, Order, the
Court looks to the filing date of the First Amended Com-
plaint to determine standing. (See May 27, 2010, Order at
15.) Nevertheless, even accepting Defendants' contention
that standing in this case must be established as of Octo-
ber 12, 2004, when the original Complaint was filed, Log
Cabin Republicans satisfies that requirement through its
member John Doe.

John Doe serves as a lieutenant colonel in the United
States Army Reserve. He joined Log Cabin Republicans
in early September 2004 by completing an application
form (using a pseudonym) and paying annual dues
through Martin Meekins, then a member of Plaintiff's
national board of directors. Meekins accepted the applica-
tion form and dues payment from Doe and forwarded
them to LCR's national headquarters. Doe arranged to pay
his membership dues in this manner because he feared he
would be discharged from the Army Reserve pursuant to
the Don't Ask, Don't Tell Act if he joined the organization
openly, using his true name. (Trial Ex. 38.)

To comply with the Don't Ask, Don't Tell Act, Doe must
keep his sexual orientation a secret from his coworkers,
his unit, and his military superiors, and he may not com-
municate the core of his emotions and identity to others in
the same manner as heterosexual members of the military,
on pain of discharge from the Army. (Doc. No. 212 [“July
6, 2010, Order™] at 16; Trial Ex. 38.)

The Court ruled in its May 27, 2010, Order that Plaintiff
raised a triable issue of material fact as to imminent harm
related to Doe. (May 27, 2010, Order at 16-19.) The Court
now finds that Doe has established the three elements of
constitutional standing: he faces a concrete injury caused
by Defendants-discharge from the Army Reserve-which is
likely, not speculative, in nature, given the mandatory
language of the Don't Ask, Don't Tell Act, see 10 U.S.C.
8 654(b)(2), and which would be redressed by a favorable
decision by the Court in this action.

C. Continuity of Standing

Defendants contended for the first time in their closing
argument that Plaintiff lacks standing because it had not
proven at *893 trial that either of the individual members
on whom it relies to confer associational standing upon it
had been a member of the organization continuously from
the initiation of the action onwards.
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Insofar as LCR relies on Nicholson's membership to con-
fer associational standing upon the organization, Defend-
ants' argument fails. Nicholson's membership in Log Cab-
in Republicans has been uninterrupted and continuous
since April 28, 2006, the date Plaintiff's Georgia chapter
conferred honorary membership upon him and also the
date Plaintiff filed its First Amended Complaint. In light
of the Court's May 27, 2010, Order, this is sufficient.

As Plaintiff relies also on Doe's membership to confer
associational standing upon it, the Court examines the
continuity of standing question as to him as well. Doe
paid annual membership dues shortly before this action
was filed in October 2004, but LCR did not introduce
evidence showing Doe paid dues, or otherwise made a
financial contribution, to the organization after 2004. A
plaintiff who has established standing must retain his or
her “personal stake” in the litigation throughout the pro-
ceedings. See Lewis v. Cont'l Bank Corp., 494 U.S. 472,
477-78, 110 S.Ct. 1249, 108 L.Ed.2d 400 (1990); Wil-
liams v. Boeing Co., 517 F.3d 1120, 1128 (9th Cir.2008).
When a plaintiff loses that “personal stake” in the lawsuit,
a court loses the ability to grant relief and must dismiss
the action on the basis of mootness because the plaintiff
no longer satisfies the redressability element of constitu-
tional standing. See, e.g., Arizonans for Official English v.
Arizona, 520 U.S. 43, 68-72, 117 S.Ct. 1055, 137 L.Ed.2d
170 (1997) (mootness); Williams, 517 F.3d at 1128 (re-
dressability).

The cases cited above addressing loss of standing do not
arise in an associational standing context, however.
Whether one regards Plaintiff Log Cabin Republicans or
John Doe as the party whose standing is at issue, neither
lost a “personal stake” in the litigation when Doe's annual
period of membership lapsed.

First, there was conflicting evidence regarding the effect
of a member's nonpayment of dues. James Ensley testified
that when a member failed to renew his or her annual
dues payment, the Log Cabin Republicans viewed the
member as a “former” or “inactive” member, but the
name would not be stricken from LCR's membership rolls
or electronic database simply because of tardiness in pay-
ing annual dues. (Trial Tr. 74:12-75, July 13, 2010.) Terry
Hamilton, another member of the national board of direc-
tors, testified that a member who failed to renew his
membership timely no longer would be considered a
member, but his testimony did not contradict Ensley's
testimony regarding the mailing list or membership rolls.
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(Trial Tr. 57:5-8, July 13, 2010.)

Nevertheless, neither Log Cabin Republicans nor Doe lost
the necessary personal stake in this litigation merely be-
cause Doe did not pay dues after the initial year. Doe still
served in the Army Reserve and still was subject to dis-
charge under the Don't Ask, Don't Tell Act. Thus, he still
had a personal stake in the outcome of the case, and his
injury-his susceptibility to discharge under the Act-
continued to be redressable by favorable resolution of the
lawsuit.

Nor is this a case where standing has been lost because of
a change in circumstances rendering the subject matter of
the case moot: the Act has not been repealed and the chal-
lenged policy is still in effect; Doe is still serving and
subject to *894 discharge under it; ™ Nicholson already
has been discharged under it and cannot re-enlist as he
wishes to do. Finally, the dispute over the constitutionali-
ty of the Act has not been resolved.

ENS. In fact, Plaintiff agreed to Defendants' re-
quest for a stay of this case if Defendants would
suspend discharges under the Policy, but De-
fendants refused to do so.

Likewise, the redressability aspect of constitutional stand-
ing remains alive despite the lapse in Doe's dues-paying
membership status. Doe's imminent injury-the mandatory
nature of his discharge under the policy-would be ad-
dressed through a favorable ruling in this action.

Finally, even assuming Defendants were correct that Log
Cabin Republicans failed to prove standing through Doe
based on the lack of evidence he paid dues after 2005, this
would not require a finding that Plaintiff could not main-
tain its claims. Plaintiff had standing to file suit based on
the undisputed evidence of Doe's membership as of Octo-
ber 12, 2004, the date Log Cabin Republicans filed this
action. Assuming Doe's membership lapsed a year later,
in early September 2005, Plaintiff lacked standing tempo-
rarily from that time until April 28, 2006, when Nicholson
became a member of Log Cabin Republicans. Courts have
recognized that a plaintiff who possesses standing when it
brings suit, later loses it, and then regains standing before
entry of judgment, may still maintain its claims. See, e.g.,
Schreiber Foods, Inc. v. Beatrice Cheese, Inc., 402 F.3d
1198, 1203 (Fed.Cir.2005) (finding plaintiff that owned
patent at outset of litigation, assigned it to subsidiary, then
reacquired it before judgment may maintain an infringe-
ment action); see also Caterpillar, Inc. v. Lewis, 519 U.S.
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61, 64, 70, 73, 117 S.Ct. 467, 136 L.Ed.2d 437 (1996).
Thus, assuming that Log Cabin Republicans lacked stand-
ing at some point between early September 2005 and
April 28, 20086, it still may maintain its claims now.

111. EVIDENCE PRESENTED AT TRIAL
A. Plaintiff's Burden on a Facial Challenge

In United States v. Salerno, 481 U.S. 739, 107 S.Ct. 2095,
95 L.Ed.2d 697 (1987), the Supreme Court held a plaintiff
challenging the validity of a law on its face must establish
that “no set of circumstances exists under which the Act
would be valid.” 1d. at 745, 107 S.Ct. 2095. The defend-
ants in Salerno were detained pending trial under the pro-
visions of the Bail Reform Act; they challenged the Act,
on its face, claiming it unconstitutionally violated the
Fifth and Eighth Amendments. More recently, in Wash-
ington State Grange v. Washington State Republican Par-
ty, 552 U.S. 442, 128 S.Ct. 1184, 170 L .Ed.2d 151 (2008),
the Supreme Court noted the criticisms leveled at the Sa-
lerno standard and recognized an alternative the test as
follows: “a facial challenge must fail where the statute has
a ‘plainly legitimate sweep.” > Id. at 449, 128 S.Ct. 1184
(citing Washington v. Glucksberg, 521 U.S. 702, 739-740
&n. 7,117 S.Ct. 2258, 138 L.Ed.2d 772 (1997) (Stevens,
J., concurring)); see also United States v. Stevens, 559
uU.S. ----, ----, 130 S.Ct. 1577, 1587, 176 L.Ed.2d 435
(2010) (citing Glucksberg and noting the existence of two
standards for facial challenges outside the First Amend-
ment context).

The Court considers the evidence presented at trial in this
facial challenge not for the purpose of considering any
particular application of the Don't Ask, Don't Tell Act, but
rather for the permissible purposes described in Section
I11(B) below. (See infra Section I11(B).) Plaintiff's evi-
dence, as described below, amply illustrates*895 that the
Act does not have a “plainly legitimate sweep.” Rather,
Plaintiff has proven that the Act captures within its over-
reaching grasp such activities as private correspondence
between servicemembers and their family members and
friends, and conversations between servicemembers about
their daily off-duty activities. Plaintiff also has proven
that the Act prevents servicemembers from reporting vio-
lations of military ethical and conduct codes, even in out-
rageous instances, for fear of retaliatory discharge. All of
these examples, as well as others contained in the evi-
dence described below, reveal that Plaintiff has met its
burden of showing that the Act does not have a “plainly
legitimate sweep.”
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Finally, the Court notes Defendants' reliance on Salerno
and its progeny, particularly Cook v. Gates, 528 F.3d 42
(1st Cir.2008), in urging the Court to reject Log Cabin's
facial challenge. (Defs." Mem. Cont. Fact & Law at 5;
Trial Tr. 1670:14-21-1671:23, 1684:12-14, July 23,
2010.) In Cook, the First Circuit reasoned a facial chal-
lenge the Don't Ask, Don't Tell Act failed because Law-
rence “made abundantly clear that there are many types of
sexual activity that are beyond the reach of that opinion,”
and “the Act includes such other types of sexual activity”
because it “provides for the [discharge] of a service per-
son who engages in a public homosexual act or who co-
erces another person to engage in a homosexual act.” 528
F.3d at 56 (citing Lawrence, 539 U.S. at 578, 123 S.Ct.

2472).

The Court is not bound to follow this out-of-Circuit au-
thority, and in any event finds the logic of Cook unper-
suasive. First, Cook employed the formulation from Sa-
lerno rather than the Supreme Court's more recent articu-
lation of the test for facial challenges set forth in Wash-
ington State Grange. Furthermore, the examples the Cook
court cited as grounds for discharge “under the Act” actu-
ally are bases for discharge of any servicemember,
whether the conduct in question is homosexual or hetero-
sexual. In fact, the Cook decision provides no citation to
any provision of the Don't Ask, Don't Tell Act specifical-
ly listing either of its examples as grounds for discharge
under that legislation.

B. Evidence Properly Considered on a Facial Chal-
lenge

Defendants asserted relevance (and often other) objec-
tions to nearly every exhibit Plaintiff sought to introduce
into evidence during trial, as well as to nearly all the tes-
timonial evidence offered. According to Defendants, be-
cause Plaintiff challenges the constitutionality of the stat-
ute on its face, rather than challenging its application, the
only evidence the Court should-indeed may-consider, is
the statute itself and the bare legislative history; thus, ac-

cording to Defendants, all other evidence is irrelevant. ™

ENG6. Defendants maintained this position in
their pretrial submissions as well. (See Defs.'
Mem. Cont. Fact & Law at 9-10 (“the only ap-
propriate material to consider with respect to
plaintiff's due process claim is the statute and its
findings, as well as the statute's legislative histo-

ry...”).)
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Defendants further contend that while examining the leg-
islative record, the Court must not pay heed to any illegit-
imate motivations on the part of the enacting lawmakers.
Defendants cite several cases as authority for these asser-
tions, beginning with United States v. O'Brien, 391 U.S.
367, 88 S.Ct. 1673, 20 L.Ed.2d 672 (1968). In O'Brien,
the government charged and convicted the defendant for
burning his draft card; the defendant contended the law
under which he was prosecuted was *896 unconstitutional
because Congress enacted it for the unlawful purpose of
suppressing speech. 1d. at 383, 88 S.Ct. 1673. The Su-
preme Court rejected this argument, holding “under set-
tled principles the purpose of Congress, as O'Brien uses
that term, is not a basis for declaring this legislation un-
constitutional. It is a familiar principle of constitutional
law that this Court will not strike down an otherwise con-
stitutional statute on the basis of an alleged illicit legisla-
tive motive.” 1d.

[6] In part, the O'Brien Court founded its reasoning on the
difficulty of discerning a unified legislative “motive” un-
derlying any given enactment: “What motivates one legis-
lator to make a speech about a statute is not necessarily
what motivates scores of others to enact it....” Id. at 384
88 S.Ct. 1673. Thus, O'Brien instructs that when “a stat-
ute ... is, under well-settled criteria, constitutional on its
face,” a court should not void the law based on statements
by individual legislators. 1d.

[7] O'Brien does not stand for the proposition urged by
Defendants, however, that when deciding whether a chal-
lenged law “is, under well-settled criteria, constitutional
on its face,” this Court should limit itself to examining
only the statute's legislative history. In fact, in the O'Brien
decision the Supreme Court specifically pointed to two
cases, Grosjean v. American Press Co., 297 U.S. 233, 56
S.Ct. 444, 80 L.Ed. 660 (1936), and Gomillion v. Light-
foot, 364 U.S. 339, 81 S.Ct. 125, 5 L.Ed.2d 110 (1960),
noting that they “stand, not for the proposition that legis-
lative motive is a proper basis for declaring a statute un-
constitutional, but that the inevitable effect of a statute on
its face may render it unconstitutional.” O'Brien, 391 U.S.
at 384, 88 S.Ct. 1673 (emphasis added). In both Grosjean
and Gomillion, the Court noted, the purpose of the law
was irrelevant “because [of] the inevitable effect-the nec-
essary scope and operation.” Id. at 385, 88 S.Ct. 1673
(citations omitted). Therefore, under these authorities, the
court may admit and examine evidence to determine the
“scope and operation” of a challenged statute; nothing in
O'Brien, Grosjean, or Gomillion limits the Court's discre-
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tion to consider evidence beyond the legislative history.

Defendants also cite City of Las Vegas v. Foley, 747 F.2d
1294 (9th Cir.1984) as support for their position regarding
the inadmissibility of Plaintiff's evidence. Foley arose out
of a discovery dispute in a facial constitutional challenge
to a Las Vegas zoning ordinance restricting the location
of “sexually oriented businesses.” 1d. at 1296. One of the
affected businesses sought to depose city officials regard-
ing their motives in enacting the ordinance; after the city
failed in its efforts to obtain a protective order from the
District Court, it sought mandamus relief from the Ninth
Circuit Court of Appeals. Id.

The Ninth Circuit reviewed the case law prohibiting in-
quiry into “alleged illicit legislative motive,” and relying
on O'Brien, granted the writ, directing the district court to
issue a protective order. 1d. at 1299. In rejecting the ar-
guments of the party seeking to depose the legislators, the
Foley court described the following types of evidence
appropriately considered by a court asked to determine a
First Amendment challenge:

objective indicators as taken from the face of the stat-
ute, the effect of the statute, comparison to prior law,
facts surrounding enactment of the statute, the stated
purpose, and the record of the proceedings.

Foley, 747 F.2d at 1297 (citations omitted). And finally,
the Ninth Circuit noted, “basic analysis under the First
Amendment ... has not turned on the motives of the legis-
lators,*897 but on the effect of the regulation.” Id. at 1298
(emphasis added).

As Defendants correctly point out, these authorities do
hold that isolated (and in this case, sometimes inflamma-
tory) statements of Senators and House members during
the Don't Ask, Don't Tell Act legislative hearings should
not be considered by the Court. Nevertheless, this does
not affect, much less eviscerate, the language in the au-
thorities cited above that Defendants would have the
Court ignore, holding that a court deciding a facial chal-
lenge can and should consider evidence beyond the legis-
lative history, including evidence regarding the effect of
the challenged statute.

Finally, the case now before the Court includes a facial
challenge on substantive due process as well as First
Amendment grounds. Therefore, it should be noted that
although the authorities discussed above dealt with evi-
dence properly considered by courts in resolving First
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Amendment facial challenges, their holdings regarding
the admissibility of broad categories of testimonial and
documentary evidence are echoed in the authorities con-
sidering facial challenges on due process grounds. See,
e.g., Lawrence v. Texas, 539 U.S. 558, 123 S.Ct. 2472,
156 L.Ed.2d 508 (2003); Reno v. Flores, 507 U.S. 292,
309, 113 S.Ct. 1439, 123 L.Ed.2d 1 (1993); Tucson Wom-
an's Clinic v. Eden, 379 F.3d 531, 556-57 (9th Cir.2004);
Los Angeles County Bar Ass'n v. Eu, 979 F.2d 697, 707
(9th Cir.1992); see generally, Guggenheim v. City of Go-
leta, 582 F.3d 996 (9th Cir.2009).

In Lawrence, petitioners pled nolo contendere to charges
under a Texas statute forbidding certain sexual acts be-
tween persons of the same sex. They then raised a facial
challenge to the statute's constitutionality under the Due
Process and Equal Protection clauses of the Fourteenth
Amendment. In reaching its decision that the Texas stat-
ute indeed was unconstitutional, the Supreme Court's ma-
jority reviewed at length the history of the common law
prohibiting sodomy or regulating homosexuality, the ef-
fect of the statute (“The stigma this criminal statute im-
poses, moreover, is not trivial.... We are advised that if
Texas convicted an adult for private consensual homo-
sexual conduct under the statute here in question the con-
victed person would come within the registration laws of
at least four States were he or she to be subject to their
jurisdiction ....”"), facts surrounding enactment of the stat-
ute, and comparison with other laws. Lawrence, 539 U.S.
at 567-79, 123 S.Ct. 2472.

Accordingly, the following discussion of Plaintiff's sub-
stantive due process and First Amendment challenges to
the Act refers to evidence properly adduced by Log Cabin
Republicans and admitted at trial. (As noted above, apart
from the Act itself and its legislative history, Defendants
admitted no evidence and produced no witnesses.)

C. Lay Witness Testimony
1. Michael Almy

Michael Almy served for thirteen years as a commis-
sioned officer in the United States Air Force, finishing his
service as a major. (Trial Tr. 726:21-727:11, 728:11-12,
July 16, 2010.) Like several other witnesses, he came
from a family with a heritage of military service; his fa-
ther retired as a colonel in the Air Force, and two uncles
served as career military officers as well. (Trial Tr.
728:13-22, July 16, 2010.)
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Almy entered active duty in 1993, after obtaining an un-
dergraduate degree in Information Technology while
serving in the Army ROTC program. He did not self-
identify as a gay man until a few years *898 later. (Trial
Tr. 726:23-727:2, 819:3-12, July 16, 2010.) After that, he
testified, the Don't Ask, Don't Tell Act created a natural
barrier between himself and his colleagues, as he could
not reveal or discuss his personal life with others. (Trial
Tr. 820:6-821:4, 821:19-822:9, July 16, 2010.) While it
was common for the officers to socialize when off duty,
he could not join them. (Trial Tr. 821:19-822:9, July 186,
2010.) All of this may have contributed to creating an
aura of suspicion about him, and a sense of distrust. (Trial
Tr. 820:19-821:4, July 16, 2010.)

Almy's modest demeanor as a witness and matter-of-fact
recitation of his service record did not disguise his im-
pressive career in the Air Force. Almy was deployed three
times to Saudi Arabia and helped enforce the Southern
“no fly” zone over Iraq. Almy set up new communica-
tions bases throughout the theaters in Jordan, Saudi Ara-
bia, and Iraq, and was deployed in Saudi Arabia, serving
in the Communications Directorate, during the invasion of
Iraq in 2003. (Trial Tr. 742:16-743:11, 746:4-747:20, July
16, 2010.) In 2003, after returning from his third deploy-
ment to Saudi Arabia, Almy was promoted to the rank of
major and accepted a position as the Chief of Mainte-
nance for the 606th Air Control Squadron in
Spangdahlem, Germany. (Trial Tr. 751:1-20, July 16,
2010.) In that role, Almy commanded approximately 180
men in the Maintenance Directorate. (Trial Tr. 751:21-22,
753:7-11, July 16, 2010.) The three flights ™ in the
Maintenance Directorate under his command in the 606th
Air Control Squadron deployed to Iraq in September
2004. His squadron was responsible for maintaining and
controlling the airspace during the invasion of Fallujah,
Iraq, and he was responsible for maintaining control over
the vast majority of Iragi airspace, including Kirkuk, as
well as maintaining all satellite links and voice and data
communications. (Trial Tr. 753:7-755:24, July 16, 2010.)
While stationed at Balad Air Base, his flight experienced
frequent mortar attacks “usually several times a week, if
not daily.” (Trial Tr. 756:1-2, July 16, 2010.)

EN7. A “flight” is the Air Force term for a group
of airmen, comparable to a “unit” in the Army.
(Trial Tr. 1335:10-12, July 21, 2010.)

After Almy completed his third deployment to Iraq in
January 2005, someone began using the same computer
Almy had used while deployed; that person searched Ma-
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jor Almy's private electronic mail message (“e-mail”)
files without his knowledge or permission. The search
included a folder of Major Almy's personal e-mail mes-
sages,™8 sent to his friends and family members, and read
messages, including at least one message to a man dis-
cussing homosexual conduct. (Trial Tr. 764:23-766:6-
767:2, July 16, 2010.) Almy thought the privacy of his
messages was protected; he was very knowledgeable
about the military's policy regarding the privacy of e-mail
accounts because of his responsibility for information
systems. (Trial Tr. 772:20-773:4, 794:6-15, 796:6-798:4,
July 16, 2010.) He knew, for example, that according to
Air Force policy, e-mail accounts could not be searched
unless authorized by proper legal authority or a squadron
commander or higher in the military chain of command.
(Trial Tr. 772:20-773:4, July 16, 2010.)

FN8. According to Major Almy's uncontradicted
testimony on this point, the Air Force, “for mo-
rale purposes” allows servicemembers deployed
in combat zones to use their government, e-mail
account for personal e-mail. (Trial Tr. 767:3-18,
794:6-15, 796:6-798:4, July 16, 2010.) Almy
separated the personal e-mail he received in his
government e-mail account into a folder titled
“Friends.” (Trial Tr. 769:20-770:15, July 16,
2010.)

*899 Almy only learned his private e-mail had been
searched when he returned to Germany and his command-
ing officer confronted him with the messages, read him
the Don't Ask, Don't Tell Act, and pressured him to admit
he was homosexual. (Trial Tr. 764:23-766:6, 773:13-20,
July 16, 2010.) At the end of the meeting, Almy was re-
lieved of his duties, and his commanding officer informed
the other officers in the squadron of this. (Trial Tr. 774:7-
15, July 16, 2010.) Almy had attained one of the highest
level security clearances available for military personnel,
“top secret SCI ™ clearance;” approximately three
months after Almy was relieved of his duties, his security
clearance was suspended. (Trial Tr. 775:8-15, July 186,
2010.)

EN9. “SCI” means “Sensitive Compartmented
Information.”

Initially, Almy contested his discharge, as he felt he had
not violated the terms of the Don't Ask, Don't Tell Act: he
had never told anyone in the military he was gay. (Trial
Tr. 775:19-776:9, July 16, 2010.) Rather, Almy's under-
standing was that his discharge was based solely on the e-
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mail discovered on the computer in Iraq. (Trial Tr. 793:6-
9, July 16, 2010.) Accordingly, Almy invoked his right to
an administrative hearing and solicited letters of support
from those who had worked with him in the Air Force.
(Trial Tr. 775:19-776:9, 777:2-8, July 16, 2010.) Every-
one he asked to write such a letter agreed to do so. (Trial
Tr. 777:17-25, July 16, 2010.) Colonel Paul Trahan, U.S.
Army (Ret.), wrote: “My view is that Major Almy has
been, and will continue to be an excellent officer. As a
former Commander and Inspector General I am well
aware of the specifics of the Homosexual Conduct Policy.
To my knowledge, Major Almy is not in violation of any
of the provisions of the policy. To the contrary, it appears
that in prosecuting the case against Major Almy, the
USAF may have violated the ‘Don't Ask, Don't Tell Poli-
cy,’ the Electronic Privacy Act and Presidential directives
regarding the suspension of security clearances.” (Trial
Ex. 113 [Character Reference Letter from Col. Paul Tra-
han, U.S. Army (Ret.) ].)

Captain Timothy Higgins wrote about Almy: “Of the four
maintenance directorate chiefs | have worked with at the
606th, Major Almy is by far the finest. During his tenure
as the [director of logistics], he had maintenance training
at the highest levels seen to date.... His troops respected
him because they believed he had their best interests at
heart.” (Trial Ex. 117 [Character Reference Letter from
Timothy J. Higgins, Capt. USAF].)

Those who served under Almy wrote equally strong
praise: “I can say without reservation that Maj. Almy was
the best supervisor I have ever had.” (Trial Ex. 120
[Character Reference Letter from Rahsul J. Freeman, 1st
Lt., USAF]); “I was deployed with him during the NATO
Exercise CLEAN HUNTER 2004. His leadership was key
to our successful completion of the mission. He was well
liked and respected by the enlisted personnel in the unit.”
(Trial Ex. 122 [Character Reference Letter from Leslie D.
McElya, SMSgt, USAF (Ret.) ].) Almy's commanding
officer while his discharge proceedings were pending, Lt.
Col. Jeffrey B. Kromer, wrote that he was convinced “the
Air Force, its personnel, mission and tradition remains
unchanged and unharmed despite his alleged [violations
of the Don't Ask, Don't Tell Act].” (Trial Ex. 114.)

During the course of Almy's discharge proceedings, he
was relieved of his command, but remained at
Spangdahlem Air Base performing “ad hoc” duties. (Trial
Tr. 810:18-811:1, 816:5-16 July 16, 2010.) Almy testified
he observed the effect his *900 abrupt removal from his
duties had on his former unit: the maintenance, availabil-
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ity, and readiness of the equipment to meet the mission
declined. (Trial Tr. 813:19-24, 815:2-18, July 16, 2010.)
One officer in the 606th Air Control Squadron observed
that the squadron “fell apart” after Major Almy was re-
lieved of his duties, illustrating “how important Maj.
Almy was[,] not only to the mission but to his troops.”
(Trial Ex. 121 [Character Reference Letter from Bryan M.
Zollinger, 1st Lt. USAF, 606th Air Control Squadron].)

After sixteen months, Almy agreed to drop his request for
an administrative hearing and to accept an honorable dis-
charge. He testified his reasons for doing so were the risks
of a less-than-honorable discharge would have had on his
ability to obtain a civilian job and on his retirement bene-
fits, as well as his own exhausted emotional state. (Trial
Tr. 798:8-799:13, July 16, 2010.) Almy refused to sign
his official discharge papers, however, because they listed
the reason for discharge as admitted homosexuality. (See
Trial Ex. 112; Trial Tr. 800:1-801:20, July 16, 2010.)

Major Almy received many awards and honors during his
service in Air Force. For example, while serving at Tinker
Air Force Base in the late 1990s with the Third Combat
Communications Group, he was selected as “Officer of
the Year,” chosen as the top performer among his peers
for “exemplary leadership, dedication to the mission, and
going above and beyond the call of duty.” (Trial Tr.
741:1-11, July 16, 2010.) In 2001, he was one of six Air
Force officers chosen to attend the residential training
program for officers at the Marine Corps Quantico head-
quarters. (Trial Tr. 744:7-745:20.) In 2005 he was award-
ed the Lt. General Leo Marquez Award, which is given to
the Top Air Force Communications Officer serving in
Europe. (Trial Tr. 760:8-761:1, July 16, 2010.) Although
Almy had been relieved of command, during the penden-
cy of the discharge proceedings, Colonel Goldfein,
Almy's wing commander, recommended that Almy be
promoted to lieutenant colonel. (Trial Tr. 816:19-818:1,
July 16, 2010.)

Almy testified that if the Act were no longer in effect, he
“wouldn't hesitate” to rejoin the Air Force. (Trial Tr.
827:3-5, July 16, 2010.) The Court found Almy a credi-
ble, candid, and forthright witness.

2. Joseph Rocha

Joseph Rocha enlisted in the United States Navy on April
27, 2004, his eighteenth birthday. (Trial Tr. 473:19-23,
July 15, 2010.) His family, like Major Almy's, had a tradi-
tion of military service, and the September 11, 2001, at-
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tacks also motivated him to enlist. (Trial Tr. 474:5-24,
July 15, 2010.) He wanted to be an officer in the United
States Marine Corps, but was not admitted to the Naval
Academy directly out of high school; so he hoped to enter
Officer Training School through diligence as an enlisted
man. (Trial Tr. 473:24-474:24, July 15, 2010.)

After successfully completing basic training, he was pro-
moted to seaman apprentice and received further training
in counter-terrorism and force protection. (Trial Tr.
475:7-476:5, July 15, 2010.) He then volunteered for de-
ployment on a military mission to Bahrain. (Trial Tr.
476:6-12, July 15, 2010.) Once he arrived at the Naval
Support base there, Rocha sought out the base's canine
handler position because he wanted to specialize in be-
coming an explosive-device handler. (Trial Tr. 477:12-22,
July 15, 2010.)

The canine group is a very elite and competitive unit, for
which qualification is very difficult. (Trial Tr. 478:11-16,
July 15, 2010.) Rocha volunteered his off-duty time to
earn the qualifications to interview *901 and be tested for
a kennel-support assignment; during this time, his interac-
tions with members of the canine unit were limited to one
or two handlers on the night shift when he volunteered.
(Trial Tr. 478:20-479:13, July 15, 2010.) Eventually, Ro-
cha took and passed oral and written examinations with
Chief Petty Officer Toussaint, the canine group's com-
manding officer; Rocha met the other qualifications and
received an assignment in kennel support. (Trial Tr.
480:11-19, 481:4-9, July 15, 2010.) His duties were to
ensure the dogs-who were trained to sniff and detect ex-
plosives and explosive devices-were clean, fed, medicat-
ed, and exercised. (Trial Tr. 481:10-17, July 15, 2010.)

At the same time, Rocha voluntarily participated in addi-
tional physical training exercises with members of the
Marine Corps, such as martial arts and combat operations
training, in the belief this eventually would improve his
chances for admission to the Naval Academy. (Trial Tr.
482:16-483:6, July 15, 2010.) As Rocha aspired to be-
come a Marine officer, after receiving permission through
the Marine chain of command, Rocha began “more for-
mal training,” eventually earning martial arts, combat, and
swimming qualifications. (Trial Tr. 482:21-483:12, July
15, 2010.)

Once assigned as kennel support to the canine unit and
under Chief Petty Officer Toussaint's command, Rocha
was hazed and harassed constantly, to an unconscionable
degree and in shocking fashion. When the eighteen-year-
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old Rocha declined to participate in the unit's practice of
visiting prostitutes, he was taunted, asked if he was a
“faggot,” and told to prove his heterosexuality by consort-
ing with prostitutes. (Trial Tr. 486:18-487:2, 488:3-7, July
15, 2010.) Toussaint freely referred to him as “gay” to the
others in the unit, and others in the unit referred to him in
a similar fashion. (Trial Tr. 486:11-17, July 15, 2010.)
When Rocha refused to answer the questions from Tous-
saint and others in the unit about his sexuality, “it became
a frenzy,” in his words, and his superiors in the canine
unit would gather around him, simulate sexual positions,
and ask if the U.S. Marine Corps soldiers performed vari-
ous sexual acts on him. (Trial Tr. 487:20-488:7, 488:8-19,
July 15, 2010.) Toussaint ordered all of the other men in
the unit to beat Rocha on the latter's nineteenth birthday.
(Trial Tr. 485:16-486:3, July 15, 2010.)

On one occasion that Rocha testified was especially de-
humanizing, Toussaint brought a dozen dogs to the De-
partment of Defense Dependent School for a bomb threat
training exercise. For the “training exercise” he instructed
Rocha to simulate performing oral sex on another enlisted
man, Martinez, while Toussaint called out commands
about how Rocha should make the scenario appear more
“queer.” (Trial Tr. 490:13-492:19, July 15, 2010.) On
another occasion, Toussaint had Rocha leashed like a dog,
paraded around the grounds in front of other soldiers, tied
to a chair, force-fed dog food, and left in a dog kennel
covered with feces. (Trial Tr. 521:11-522:1, July 15,
2010.)

Rocha testified that during this deployment in Bahrain, he
never told anyone he was gay because he wanted to com-
ply with the Don't Ask, Don't Tell Act. (Trial Tr. 487:20-
488:2, July 15, 2010.) He did not report any of the mis-
treatment, although he believed it violated Navy regula-
tions. (Trial Tr. 488:20-489:14, July 15, 2010.) Toussaint
was his commanding officer to whom he normally would
direct such a report and yet was either responsible for the
mistreatment or at least present when others engaged in it.
(Id.) Rocha's only other choice was to report the miscon-
duct to the Inspector General, which he did not *902 be-
lieve was feasible. (Trial Tr. 499:6-16, 533:2-19, July 15,
2010.) He was eighteen to nineteen years old at the time,
he testified, far from home in Iraq, and all of the perpetra-
tors were senior to him in rank and led in the misconduct
by his commanding officer. (Trial Tr. 488:20-489:14, July
15, 2010.)

Eventually Rocha received the assignment he had hoped
for, returning to the United States and reporting to Lack-
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land Air Force Base for Military Working Dog Training
School. (Trial Tr. 499:20-500:1, July 15, 2010.) Once he
completed that training successfully, he returned to Bah-
rain, where he found that although he was now a military
dog handler himself, the same atmosphere prevailed. (Tri-
al Tr. 500:2-6, 16-18, July 15, 2010.) A new petty officer
had joined the unit, Petty Officer Wilburn, who declared
openly that Rocha was “everything he hated: liberal,
[Roman] Catholic, and gay.” (Trial Tr. 501:19-502:11,
July 15, 2010.) Wilburn trailed Rocha regularly as Rocha
tried to carry out his duties, taunting and harassing him.
Rocha wrote Wilburn a letter complaining about his con-
duct; in response, Wilburn left an image of two men en-
gaging in homosexual activity on Rocha's computer with
the message that if Rocha complained, “no one will care.”
(Trial Tr. 502:12-504:5, July 15, 2010.)

When the Navy undertook an investigation of Toussaint's
command (apparently unmotivated by anything Rocha
said or did), Rocha was questioned by a captain but at
first refused to answer any questions about the mistreat-
ment he was subjected to because he was afraid the inves-
tigation might lead to questions about his sexual orienta-
tion and an investigation on that subject. (Trial Tr.
519:16-520:10, July 15, 2010.) So great was Rocha's fear
of retaliation that he responded to an investigating of-
ficer's questions regarding Toussaint only after he was
threatened with a court martial if he refused to do so.
(Trial Tr. 520:11-15, July 15, 2010.)

The Navy recognized Rocha with several awards during
his service, including the Navy and Marine Corps
Achievement Medal for professional achievement that
exceeds expectations; the Global War on Terrorism Ex-
peditionary Medal; the National Defense Service Medal;
and the Navy Expert Rifleman Medal. (Trial Tr. 517:23-
24,518:7-8, 14-16, 519:4-7, July 15, 2010.)

Rocha received consistently excellent performance evalu-
ations and reviews while he served in the Navy. (See Trial
Exs. 144, 145.) In Rocha's review covering February 18,
2005, through July 15, 2005, his supervisors-including
Toussaint-described Rocha as “highly motivated” and a
“dedicated, extremely reliable performer who approaches
every task with enthusiasm.” (Trial Ex. 145; Trial Tr.
494:23-497:13, July 15, 2010.) Rocha's review also stated
that he was a “proven performer” who was “highly rec-
ommended for advancement.” (Trial Tr. 496:16-497:3,
July 15, 2010.) Rocha's review recommended him for
early promotion, which he received shortly thereafter.
(Trial Tr. 497:7-22, July 15, 2010.) Toussaint signed the
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review as Rocha's senior reviewing military officer. (Trial
Tr. 495:19-23, 498:4-6, July 15, 2010.)

Despite the ongoing harassment, Rocha continued to re-
ceive exemplary reviews from his supervisors in the ca-
nine handling unit, including Chief Petty Officer Tous-
saint. In a review covering July 16, 2005, through June
16, 2006, then-Petty Officer Rocha is described as an
“exceptionally outstanding young sailor whose perfor-
mance, initiative, and immeasurable energy make[ ] him a
model Master-At-Arms.” (Trial Ex. 144; Trial Tr. 504:23-
506,19, July 15, 2010.) The review also noted that *903
as a military working dog handler, Rocha “flawlessly in-
spected [over 300 items of military equipment,] increas-
ing the force protection of NSA Bahrain.” (Trial Ex. 144;
Trial Tr. 506:10-13, July 15, 2010.) As a result of his per-
formance as a military working dog handler, Rocha re-
ceived the Navy and Marine Corps Achievement Medal,
which is given when an enlisted member exceeds expecta-
tions. (Trial Tr. 517:15-518:6 July 15, 2010.)

In 2006, Rocha was chosen to receive the sole nomination
from his congressman for entrance into the U.S. Naval
Academy, and Rocha chose to apply to the Naval Acade-
my's preparatory school in the event he was not accepted
directly into the Naval Academy.™2 (Trial Tr. 506:1-4;
507:4-23, July 15, 2010.) As required, he received the
nomination of everyone in his chain of command for his
entry into the academy and was accepted into the Naval
Academy's preparatory school. (Trial Tr. 508:13-509:6,
July 15, 2010.) He described his acceptance as “the most
significant moment of [his] life ..., [because acceptance
into the Naval Academy] was the biggest dream [he'd]
ever had.” (Trial Tr. 519:8-15, July 15, 2010.)

EN10. According to Rocha's uncontradicted tes-
timony on this point, the preparatory academy is
designed to give extra academic support before
entry into the Naval Academy at Annapolis.
(Trial Tr. 507:24-508:4, July 15, 2010.) Once
admitted into the preparatory academy, ac-
ceptance into Annapolis is guaranteed. (Trial Tr.
508:5-12, July 15, 2010.)

Once he enrolled at the preparatory academy, Rocha testi-
fied, he had the opportunity to reflect on his experiences
in Bahrain. (Trial Tr. 522:12-24, July 15, 2010.) His in-
structors at the preparatory academy stressed the nature of
the fifteen- to twenty-year commitment expected of the
officer candidates. (Id.) Rocha understood he was gay
when he enlisted in the Navy at age eighteen, and had
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complied fully with the Don't Ask, Don't Tell Act during
his service, which he had thought would protect him. (1d.)
After reflecting on his experiences in the military working
dog unit in Bahrain, however, he decided it would be im-
possible for him to serve under the restraints of the Act
and fulfill the commitment expected of him. He then de-
cided to inform the Navy of his sexual orientation. (Trial
Tr. 522:12-523:15, July 15, 2010.)

He first sought permission from Ensign Reingelstein, his
immediate superior, to speak to the division commander;
Ensign Reingelstein unsuccessfully tried to persuade Ro-
cha to change his mind. (Trial Tr. 523:14-524:14, July 15,
2010.) Rocha then was allowed to meet with his com-
manding officer, Lt. Bonnieuto, who listened and told him
to return to his unit. (Trial Tr. 525:2-19, July 15, 2010.)
Eventually, he received an honorable discharge (see Trial
Ex. 144), although before accepting Rocha's statement,
Lt. Bonnieuto tried to dissuade him, telling him he was
being considered for various honors and leadership posi-
tions at the preparatory academy, including “battalion
leadership.” (Trial Tr. 525:21-526:6, 527:13-528:22,
530:4-25, July 15, 2010.)

After his discharge, Rocha testified, he was diagnosed
with service-related disorders including “post-traumatic
stress disorder with major depression.” (Trial Tr. 532:11-
19, July 15, 2010.) He also testified he would rejoin the
Navy if the Don't Ask, Don't Tell Act was repealed. (Trial
Tr. 533:24-534:2, July 15, 2010.)

Even when recounting the mistreatment endured under
Toussaint's command, Rocha testified in an understated
and sincere manner. The Court found him a forthright and
credible witness.

*904 3. Jenny Kopfstein

Jenny Kopfstein joined the United States Navy in 1995
when she entered the U.S. Naval Academy; after gradua-
tion and further training, she began serving on the com-
batant ship USS Shiloh on March 15, 2000. (Trial Tr.
919:12-14, 926:11-927:3, 927:12-19, July 16, 2010.) She
was assigned as the ship's ordnance officer, which means
she “was in charge of two weapon systems and a division
of [fifteen] sailors.” (Trial Tr. 928:22-929:6, July 16,
2010.) When assigned to be the “officer of the deck,” she
was “in charge of whatever the ship happened to be doing
at that time,” and coordinating the ship's training exercis-
es of as many as twenty to thirty sailors. (Trial Tr. 929:7-
930:4, July 16, 2010.)
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Once assigned to the USS Shiloh, she discovered the Act
made it impossible for her to answer candidly her ship-
mates' everyday questions about such matters as how she
spent weekends or leave time; to do so would place her in
violation of the Act as she would necessarily be revealing
the existence of her lesbian partner. (Trial Tr. 931:22-
932:11, July 16, 2010.) She testified that having to con-
ceal information that typically was shared made her feel
as though other officers might distrust her, and that trust
is critical, especially in emergencies or crises. (Trial Tr.
957:6-22, July 20, 2010.) The Don't Ask, Don't Tell Act's
prohibition on gay and lesbian servicemembers revealing
their sexual orientation affects trust among shipmates,
Kopfstein testified, because it causes people to “hide sig-
nificant parts of themselves,” making it harder to establish
the necessary sense of teamwork. (Trial Tr. 978:16-
979:18 July 20, 2010.) When she overheard homophobic
comments and name-calling by her shipmates, she felt she
could neither report them nor confront the offenders, be-
cause to do either might call unwanted suspicion upon
her. (Trial Tr. 932:18-933:6, July 16, 2010.)

After serving for four months on the USS Shiloh,
Kopfstein wrote a letter to Captain Liggett, her command-
ing officer, stating she was a lesbian; she wanted Captain
Liggett to learn this from her rather than hear it from an-
other source. (Trial Tr. 933:7-13, 935:8-23, July 16, 2010;
Trial Ex. 140 [“Memorandum of Record” from Kopfstein
to Liggett dated July 17, 2000].) Captain Liggett did not
begin any discharge proceedings after Kopfstein wrote
this letter; he told her this was because he did not know
her well and thought she might have written the letter not
because she was a lesbian, but rather as an attempt to
avoid deployment to the Arabian Gulf. (Trial Tr. 935:20-
937:11, July 16, 2010; 985:5-14, July 20, 2010.)
Kopfstein continued to serve and perform her duties in the
same manner she had before writing, but no longer lying
or evading her shipmates' questions about her personal
life when asked. (Trial Tr. 950:25-951:11, July 20, 2010.)

When Liggett was leaving the USS Shiloh, to be replaced
by Captain Dewes, Captain Liggett not only invited her to
the farewell party at his house for the officers and their
spouses, but made a point of telling her she was welcome
to bring “any guest she chose” with her. (Trial Tr. 955:12-
956:8, July 20, 2010.) Kopfstein and her partner attended
the party, and Kopfstein testified that Captain Liggett and
his wife welcomed them both warmly, as did everyone
else present. (Trial Tr. 956:12-25, July 20, 2010.)
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During the abbreviated course of her service, the Navy
awarded Kopfstein many honors. For example, she was
chosen to steer the USS Shiloh in a ship steering competi-
tion; after the USS Shiloh won the competition, she re-
ceived a personal commendation from the Admiral who
also ceremonially*905 “gave her his coin,” a rare and
prized tribute. (Trial Tr. 952:14-953:20, July 20, 2010.)
When she returned from overseas deployment after the
bombing of the USS Cole off the coast of Yemen in Feb-
ruary 2001, the Navy awarded her the Sea Service De-
ployment Ribbon, another commendation not routinely
awarded. (Trial Tr. 949:11-22, 954:5-22, July 20, 2010.)
She also was awarded the Naval Expeditionary Medal
after the Yemen deployment. (Trial Tr. 955:5-11.)

On September 11, 2001, Kopfstein was the ordnance of-
ficer on the USS Shiloh, in charge of all the weapons on
the ship; the captain chose her to be Officer of the Deck
as the ship was assigned to defend the West Coast against
possible attack in the wake of the attacks on New York
and the Pentagon. (Trial Tr. 958:17-962:19, 963:22-25,
July 20, 2010.) In October 2001, the Navy awarded her
the Surface Warfare Officer pin, during a ceremony
where her captain took off his pin and pinned it on her
chest. (Trial Tr. 968:8-970:1, July 20, 2010.)

In evaluations completed before and after Kopfstein re-
vealed her sexual orientation, her commanding officers
praised her as the USS Shiloh's “best [o]fficer of [the
dleck,” a “[tJop [n]otch performer,” “a gifted ship han-
dler,” and the manager of “one of the best ship's led and
organized divisions,” and a “[s]uperb [t]rainer” with a
“great talent for teaching other junior officers.” (Trial
Exs. 138, 139.) Captain W.E. Dewes, who was
Kopfstein's commanding officer at the time of her dis-
charge, reported that “[h]er sexual orientation has not
disrupted good order and discipline onboard USS SHI-
LOH;” rather, Kopfstein was “an asset to the ship and the
Navy” who “played an important role in enhancing the
ship[‘]s strong reputation.... She is a trusted Officer of the
Deck and best ship handler among her peers. Possesses an
instinctive sense of relative motion-a natural Seaman.”
(Trial Ex. 139.) Captain Liggett testified at her discharge
proceedings that “it would be a shame for the service to
lose her.” (Trial Ex. 138.)

Kopfstein served in the Navy without concealing her sex-
ual orientation for two years and four months before her
discharge; during that time, to her knowledge, no one
complained about the quality of her work or about being
assigned to serve with her. (Trial Tr. 984:8-12, 987:6-8,
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989:9-17, July 20, 2010.) She did not want to leave the
Navy; she enjoyed the company of her shipmates and
found her work rewarding. (Trial Tr. 973:16-24, July 20,
2010.) Two captains under whom she served came to the
Board of Inquiry to testify on her behalf during her dis-
charge proceedings. (Trial Tr. 974:2-977:11, July 20,
2010.) Nevertheless, she was discharged under the Don't
Ask, Don't Tell Act. (1d.) Although she appealed the deci-
sion to separate her from the Navy, she did not prevail,
and on October 31, 2002, she received an honorable dis-
charge. (Trial Tr. 977:9-20, July 20, 2010.) She testified
she “absolutely” would rejoin the Navy if the Act is re-
pealed. (Trial Tr. 980:16-22, July 20, 2010.)

The Court found Kopfstein an honest, candid, and believ-
able witness; she testified with modest understatement
about her talent and achievements as a Naval Officer and
with obvious sincerity about her desire to rejoin to fulfill
her original commitment.

4. John Nicholson

John Nicholson enlisted in the United States Army in
May 2001. (Trial Tr. 1135:6-12, July 20, 2010.) At the
time he enlisted, he was fluent in Spanish and “fairly pro-
ficient” in Italian and Portuguese. (Trial Tr. 1129:3-
1130:23, 1134:10-23, 1135:13-18, July 20, 2010.) He
underwent*906 testing in the military for foreign lan-
guage aptitude and qualified for the most difficult level of
language training, Category 4. (Trial Tr. 1151:25-1152:3,
1154:4-9, July 20, 2010.) While Nicholson served, and
especially while he was in basic training at Fort Benning,
Georgia, he sometimes heard other soldiers make sexist or
homophobic slurs but was afraid to report these violations
of military conduct lest suspicion fall on him or he be
retaliated against in a manner that would lead to his dis-
charge under the Act. (Trial Tr. 1138:1-1142:14, 1143:2-
24, July 20, 2010.) Nicholson testified that the Don't Ask,
Don't Tell Act prevented him from being open and candid
with others in his unit; it kept him under a “cloud of fear,”
caused him to alter who he was, and made him lie about
who he was. (Trial Tr. 1194:17-1196:20, July 20, 2010.)

After completing his basic training, Nicholson was as-
signed to Fort Huachuca, Arizona, to train as a human
intelligence collector. (Trial Tr. 1143:25-1144:3, July 20,
2010.) While completing his intelligence training at Fort
Huachuca, Nicholson requested and received a reassign-
ment to counterintelligence, but remained at Fort Huachu-
ca to complete the requisite counterintelligence training.
(Trial Tr. 1148:5-14, July 20, 2010.) Nicholson was wait-
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ing to start the next cycle of the counterintelligence
course when another servicemember started spreading a
rumor that Nicholson was gay. (Trial Tr. 1154:12-18, July
20, 2010.)

The rumor originated because, while off duty one day in
January 2002, Nicholson was writing a letter to a man
with whom he had a relationship before joining the Army;
Nicholson was writing the letter in Portuguese to prevent
other servicemembers from reading it, because it con-
tained references that could reveal Nicholson's sexual
orientation. (Trial Tr. 1134:10-23, 1161:10-1163:7, July
20, 2010.) Despite Nicholson's precautions, another ser-
vicemember caught sight of the letter while chatting with
Nicholson. (Id.) After the two had been talking for a few
minutes, Nicholson realized she was one of the few per-
sons he knew in the Army who also could also read Por-
tuguese; he gathered up the pages of his letter after he
noticed she appeared to be interested in it and reading it.
(Id.; Trial Tr. 1163:8-18, July 20, 2010.)

After this incident, members of Nicholson's unit ap-
proached him and told him to “be more careful” with re-
gard to disclosure of his sexual orientation. (Trial Tr.
1164:3-1165:10, July 20, 2010.) Nicholson sought his
platoon sergeant's assistance to stop the spread of the ru-
mor, but instead the sergeant informed the chain of com-
mand. (Trial Tr. 1166:9-1167:19, 1170:9-15, July 20,
2010.) Nicholson's company commander summoned Ni-
cholson to his office and informed Nicholson that he was
initiating discharge proceedings. (Trial Tr. 1180:21-
1182:9, July 20, 2010.) Upon leaving the meeting, the
platoon sergeant, who also had been present at the meet-
ing, ordered Nicholson not to disclose why he was being
discharged from the Army. (Trial Tr. 1182:11-1183:15,
July 20, 2010.)

Nicholson testified that after the meeting with his compa-
ny commander, he was separated from his platoon and
placed in a wing of the barracks containing other ser-
vicemembers who were being discharged for reasons such
as drug use and failing to disclose criminal convictions
before enlistment. (Trial Tr. 1184:11-1185:11, July 20,
2010.) Two months later, Nicholson was honorably dis-
charged under the Don't Ask, Don't Tell Act. (Trial Tr.
1183:25-1184:10, 1187:10-13, July 20, 2010.) Nicholson
testified he “absolutely” would return to the Army if the
Don't Ask, Don't Tell Act were *907 invalidated. (Trial
Tr. 1209:4-5, July 21, 2010.)

As noted above with respect to his testimony on the stand-
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ing issue, the Court observed Nicholson to be credible and
forthright.

5. Anthony Loverde

Anthony Loverde joined the United States Air Force on
February 13, 2001, making a six-year commitment and
hoping to use his G.I. Bill benefits to obtain a post-
graduate degree eventually. (Trial Tr. 1326:19-24,
1327:16-1328:22, July 21, 2010.) After completing basic
training, he received specialized training in electronics
and further training in calibrations, after which he quali-
fied at the journeyman level as a PMEL-Precision Meas-
urement Equipment Laboratory-technician. (Trial Tr.
1329:5-24, July 21, 2010.) A PMEL technician calibrates
the accuracy, reliability, and traceability of all types of
equipment, including precision warfare equipment. (Trial
Tr. 1335:13-1336:5, July 21, 2010.)

After completing training in December 2001, Loverde
was stationed at the Ramstein Air Base in Germany. (Tri-
al Tr. 1334:18-21, July 21, 2010.) While at Ramstein,
Loverde's flight was responsible for calibrating and ensur-
ing the accuracy and reliability of “various equipment
used throughout the Air Force.” (Trial Tr. 1335:13-
1336:20, July 21, 2010.) Loverde was stationed at Ram-
stein for approximately three years. (Trial Tr. 1337:5-11,
July 21, 2010.)

After completing his tour at Ramstein Air Base, Loverde
was stationed at Edwards Air Force Base in California for
approximately two years. (Trial Tr. 1341:17-1342:2, July
21, 2010.) While stationed at Edwards, Loverde was de-
ployed to the Al Udeid Air Base in Qatar for four months,
where he supported Operations Iragi Freedom and Endur-
ing Freedom, as well as missions taking place in the Horn
of Africa. (Trial Tr. 1344:8-22, 1345:17-21, July 21,
2010.)

During his stint in the Air Force, Loverde received fre-
quent promotions; three and one-half years after enlist-
ment, for example, he was promoted to staff sergeant,
although the usual length of time to reach that rank is six
years. (Trial Tr. 1337:12-1338:5, 1338:21-1339:12, July
21, 2010.) After serving his initial enlistment commit-
ment, he reenlisted and received further training to qualify
as a loadmaster. (Trial Tr. 1352:25-1353:15, July 21,
2010.) In that capacity, he flew sixty-one combat missions
in Iraq, where he received two Air Medals. (Trial Tr.
1357:12-17, 1359:17-25, July 21, 2010.)
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Loverde testified he was raised in a religious family and
his church taught that homosexuality was a sin; he had not
realized he was gay at the time he joined the military at
age twenty-one. (Trial Tr. 1327:16-17, 1330:13-25, July
21, 2010.) After he became aware of his sexual orienta-
tion, he researched the Don't Ask, Don't Tell Act and
found the Servicemembers' Legal Defense Network web-
site. (Trial Tr. 1332:13-1333:4, July 21, 2010.) He under-
stood that there were three grounds for discharge under
the Act-marriage, conduct, and statements. (Trial Tr.
1332:17-1333:4, July 21, 2010.) He resolved to comply
with the Act and remain in the Air Force.

The Air Force's core values are “Integrity First, Service
Before Self, and Excellence in All We Do.” (Trial Tr.
1333:5-24, July 21, 2010; 367:20-25, July 14, 2010.)
Loverde testified that the Don't Ask, Don't Tell Act effec-
tively made it impossible to honor the “Integrity First”
value of the credo, because on occasion, he felt forced to
lie rather than violate the Act: Once, *908 when with oth-
er servicemembers in a bar off base in Germany, he re-
fused the sexual advances of a German civilian woman,
and his colleagues asked him if he was gay; on another
occasion, a subordinate airman asked Loverde about his
sexual orientation. (Trial Tr. 1333:5-1334:16, 1349:24-
1350:24, July 21, 2010.)

During the time he served as a loadmaster at the Ramstein
Air Base in Germany, he also testified that his flight chief
often used offensive epithets to refer to gays, as well as
racist and sexist slurs. (Trial Tr. 1364:16-1365:25, July
21, 2010.) Although Loverde was disturbed by this, he
felt he had no recourse and could not report it lest he draw
attention to his sexual orientation. Therefore, during the
year he served under this officer, he never made any for-
mal or informal complaint about it. (Id.; Trial Tr.
1366:13-15, July 21, 2010.)

Loverde also testified that during his combat deployments
and during his assignments to bases in Germany and Cali-
fornia, he faced the difficulty of having to hide his per-
sonal life from his colleagues and avoiding conversations
with them about everyday life over meals, for example.
(Trial Tr. 1360:1-1361:17, July 21, 2010.) He became so
skilled at avoiding his fellow airmen that they nicknamed
him “vapor” in recognition of his ability to vanish when

off duty. (1d.)

In April 2008, Loverde decided he was no longer willing
to conceal his sexual orientation. (Trial Tr. 1366:16-20,
July 21, 2010.) At that time, he was deployed to the Ali
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Al Saleem Air Base in Kuwait, and he delayed formally
telling his commanding officer of his decision until his
return to Germany, lest his entire flight unit's mission be
disrupted and their return from deployment delayed. (Tri-
al Tr. 1355:18-21, 1366:16-1367:25, July 21, 2010.)
When he returned to Germany from his deployment,
Loverde wrote to his first sergeant, stating Loverde want-
ed to speak to his commanding officer about continuing to
serve under the Don't Ask, Don't Tell Act, and that while
he wanted to continue serving in the Air Force, he could
not do so under that law. (Id.; Trial Tr. 1368:20-1369:3,
July 21, 2010.)

Loverde's superiors recommended the Air Force retain
him and commended him for being “nothing less than an
outstanding [noncommissioned officer]” and “a strong
asset” to the Air Force. (Trial Exs. 136, 137.) They
praised him for demonstrating an “exceptional work eth-
ic” and “the highest level of military bearing, honest, and
trustworthiness.” (Id.) One wrote: “If I ever had the op-
portunity to build my ‘dream team’ for work, I would take
an entire crew of SSgt. Loverde over most other work-
ers....” (Trial Ex. 137.)

Nevertheless, in July 2008 the Air Force gave Loverde an
honorable discharge, citing the Don't Ask, Don't Tell Act.
(See Trial Exs. 129, 134, 136, 137; Trial Tr. 1372:20-
1377:20, July 21, 2010.) Loverde testified he would join
the Air Force again “without a doubt” if the Don't Ask,
Don't Tell Act were repealed. (Trial Tr. 1389:12-18, July
21, 2010.) The Court found Loverde a candid and credible
witness.

6. Steven Vossler

Steven Vossler's family has a tradition of service in the
Army extending back to the Spanish-American War, and
he enlisted in the United States Army in November 2000,
before graduating high school. (Trial Tr. 302:19-303:5,
July 14, 2010.) After basic training, the Army sent him to
the Defense Language Institute in Monterey, California,
because of his exceptional aptitude for foreign languages.
(Trial Tr. 305:5-306:6, July 14, 2010.) He described the
close friendships he developed with other students at the
Language Institute, *909 how in general it is important to
have “good, open relationships™ and to discuss one's per-
sonal experiences and life with one's colleagues in the
military, and how, if one does not, it is perceived as an
attempt to distance one's self. (Trial Tr. 316:7-317:17,
July 14, 2010.)
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Vossler met Jerrod Chaplowski, another soldier and Ko-
rean language student, at the Monterey Language Insti-
tute, and became friends with him. (Trial Tr. 317:14-20,
318:16-17, July 14, 2010.) Eventually he heard a rumor
that Chaplowski was gay. (Trial Tr. 318:22-320:24, July
14, 2010.) Vossler testified that he was initially surprised
at this, because “up until that point, [he] still held some
very stereotyping beliefs about gays and lesbians,” but
also testified that as a heterosexual he had no difficulty
sharing living quarters with Chaplowski at any of the sev-
eral Army bases where they were quartered together; in
fact, Chaplowski was a considerate roommate and it was
always a “great living situation.” (Trial Tr. 319:16-17,
321:2-10, 327:1-11, 329:20-25, July 14, 2010.)

The difficulty Vossler did encounter, he testified, was that
when he and Chaplowski were with other servicemembers
and the conversation turned to general subjects, he had to
be excessively cautious lest he inadvertently cast suspi-
cion on Chaplowski and trigger an investigation under the
Don't Ask, Don't Tell Act. (See Trial Tr. 327:12-328:20,
July 14, 2010.) For example, if a group of soldiers was
discussing their respective social activities over the previ-
ous weekend, Vossler had to refer to Chaplowski's dinner
companion as “Stephanie” rather than “Steven;” even this
small deception pained Vossler as it violated the Army's
code of honor. (1d.) Vossler also testified that he observed
that the Don't Ask, Don't Tell Act infringed Chaplowski's
ability or willingness to enforce the Army's policy ban-
ning offensive and discriminatory language. (Trial Tr.
328:22-329:4, July 14, 2010.) Homophobic slurs, epithets,
and “humor” were commonplace and made Vossler un-
comfortable; he noticed that Chaplowski did not confront
those who employed them, although Vossler eventually
did at times. (Trial Tr. 329:5-19, July 14, 2010.)

Vossler chose not to reenlist in the active duty Army after
his tour of service expired, instead enlisting in the Army
National Guard, which he left in June 2009. (Trial Tr.
332:21-333:25, July 14, 2010.) After leaving the military,
Vossler became a vocal advocate for the repeal of the
Don't Ask, Don't Tell Act because he believes the Act
“doesn't seem in line with American values” and he
“do[es]n't understand how it's a law in [this] country”
because he perceives the Act to be discriminatory. (Trial
Tr. 337:14-338:20, July 14, 2010.)

The Court found Vossler, in common with the other for-
mer military men and women who testified at trial, a cred-
ible, candid, and compelling witness.
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IV. PLAINTIFF'S CHALLENGE UNDER THE DUE
PROCESS CLAUSE

[8] Plaintiff claims the Don't Ask, Don't Tell Act violates
its members' substantive due process rights, identified in
Lawrence as rights associated with the “autonomy of self
that includes freedom of thought, belief, expression, and
certain intimate conduct.” Lawrence, 539 U.S. at 562, 123
S.Ct. 2472. (FAC 11 4, 38-43; Doc. No. 190 [PL.'s Mem.
Cont. Fact & Law] at 32-33.)

After taking office in 1992, President Clinton directed
Secretary of Defense Les Aspin to review his depart-
ment's policy regarding homosexuals serving in the mili-
tary. Congress undertook its own review and, in 1993,
enacted the Don't Ask, Don't Tell Act, which regulated
the service of *910 homosexual personnel in the United
States military. See National Defense Authorization Act
for Fiscal Year 1994, Pub.L. No. 103-160, 107 Stat. 1547
§571,10 U.S.C. § 654.

The Act contains a series of findings that mirror the con-
cerns of then-chairman of the Joint Chiefs of Staff Colin
Powell's testimony before Congress: “military life is fun-
damentally different from civilian life;” “[sJuccess in
combat requires military units that are characterized by
high morale, good order and discipline, and unit cohe-
sion;” and “the presence in the [A]rmed [Florces of per-
sons who demonstrate a propensity of intent to engage in
homosexual acts would create an unacceptable risk to the
high standards of morale, good order and discipline and
unit cohesion that are the essence of military capability.”
See 10 U.S.C. § 654(a); cf. S.Rep. No. 103-112 at 283

(1993).

The Court begins by examining the provisions of the Act
in more detail.

A. The Act

The Act is codified at 10 U.S.C. 8§ 654; under § 654(b),
the Secretary of Defense is authorized to formulate the
implementing regulations, which are comprised of De-
partment of Defense Directives 1332.14 (1993), 1332.30
(1997), and 1304.26 (1993). The Secretary of Defense
recently changed the implementing regulations. See De-
partment of Defense Instruction (“DoDI”’) 1332.14 (2008)
(incorporating March 29, 2010, changes); DoDI 1332.30
(2008) (incorporating March 29, 2010, changes).
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The statute provides that a member of the Armed Forces
“shall be separated” from military service under one or
more of the following circumstances. First, a service-
member shall be discharged if he or she “has engaged in,
attempted to engage in, or solicited another to engage in a
homosexual act or acts.” 10 U.S.C. § 654(b)(1). Second, a
servicemember shall be discharged if he or she “has stated
that he or she is a homosexual ™ or bisexual, ™2 or
words to that effect....” 10 U.S.C. § 654(b)(2). Finally, a
servicemember shall be discharged if he or she has mar-
ried or attempted to marry a person “known to be of the
same biological sex.” 10 U.S.C. § 654(b)(3).

EN11. “The term ‘homosexual’ means a person,
regardless of sex, who engages in, attempts to
engage in, has a propensity to engage in, or in-
tends to engage in homosexual acts, and includes
the terms ‘gay’ and ‘lesbian’.” 10 U.S.C. §

654(f)(1).

EN12. “The term ‘bisexual’ means a person who
engages in, attempts to engage in, has a propen-
sity to engage, or intends to engages in homo-
sexual and heterosexual acts.” 10 U.S.C. §

654(f)(2).

The first two routes to discharge have escape clauses; that
is, discharges via either subsection (b)(1) or (b)(2) create
a rebuttable presumption which the servicemember may
attempt to overcome. Through this exception, a service-
member may rebut the presumption by demonstrating the
homosexual conduct which otherwise forms the basis for
the discharge under the Act meets five criteria, including
inter alia, that it is a “departure” from the servicemem-
ber's “usual and customary behavior,” is unlikely to recur,
and was not accomplished by use of force, coercion or
intimidation. 10 U.S.C. § 654(b)(1)(A)-(E).

An escape route also applies to the second basis for dis-
charge under the Act, the making of a statement that one
is @ homosexual. It allows the servicemember to rebut the
presumption thus created by demonstrating that “he or she
is not a person who engages in, attempts to engage, or has
a propensity to engage in, or intends to engage in homo-
sexual acts.” 10 U.S.C. 8 654(b)(2).

*911 B. The Standard of Review

[91[10] As set out more fully in the July 6, 2010, Order,
courts employ a heightened standard of review when con-
sidering challenges to state actions implicating fundamen-
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tal rights. (July 6, 2010, Order at 6-9.) After the United
States Supreme Court's decision in Lawrence v. Texas,
recognizing the fundamental right to “an autonomy of self
that includes freedom of thought, belief, expression, and
certain intimate conduct,” 539 U.S. at 562, 123 S.Ct.
2472, the Ninth Circuit in Witt v. Department of Air
Force, 527 F.3d 806 (9th Cir.2008), held the Don't Ask,
Don't Tell Act constitutes an intrusion “upon the personal
and private lives of homosexuals, in a manner that impli-
cates the rights identified in Lawrence, and is subject to
heightened scrutiny.” 527 F.3d at 819. Thus, in order for
the Don't Ask, Don't Tell Act to survive Plaintiff's consti-
tutional challenge, it must “[1] advance an important gov-
ernmental interest, [2] the intrusion must significantly
further that interest, and [3] the intrusion must be neces-
sary to further that interest.” 1d. Noting the Act “concerns
the management of the military, and judicial deference to
... congressional exercise of authority is at its apogee” in
this context, Witt went on to decide the Act advances an
“important governmental interest.” 527 F.3d at 821 (cita-
tions omitted). Accordingly, the Court's focus turns to the
second and third prongs.

C. The Act Does Not Significantly Further the Gov-
ernment's Interests in Military Readiness or Unit Co-
hesion

1. Defendants’ Evidence: The Legislative History and
the Statute Itself

[11] Defendants relied solely on the legislative history of
the Act and the Act itself in support of their position that
the Act passes constitutional muster. (Defs." Mem. Cont.
Fact & Law at 9-10.) Despite Defendants' continued cita-
tion to the rational basis standard, the Court has ruled that
after Witt, the less deferential standard identified by the
Ninth Circuit in that decision applies. (See July 6, 2010,
Order at 6-9.) In any event, careful review and considera-
tion of the Act itself and its legislative history reveals that
this evidence fails to satisfy Defendants' burden of prov-
ing that the Act, with its attendant infringements on the
fundamental rights of Plaintiff's members, significantly
furthers the Government's interest in military readiness or
unit cohesion.

Defendants did not specifically identify any item of legis-
lative history upon which they are relying in their Memo-
randum of Contentions of Law and Fact; Defendants only
identified specific items of the legislative history during
their closing argument at trial. These consist of the fol-
lowing: (1) the Crittenden Report; (2) the PERSEREC
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Report; (3) the Rand Report; and the testimony of the
following witnesses during hearings on the proposed Pol-
icy: (4) Dr. Lawrence Korb; (5) Dr. David Marlowe; (6)
Dr. William Henderson; and (7) General Colin Powell.
Defendants did not include precise citations to any portion
of the above-referenced materials to support the constitu-
tionality of the Policy. Below is a summary of the seven
items identified as they relate to the Witt standard.

a. The Crittenden Report (Trial Ex. 4)

The Crittenden Report, formally titled Report of the
Board Appointed to Prepare and Submit Recommenda-
tions to the Secretary of the Navy for the Revision of Pol-
icies, Procedures, and Directives Dealing with Homosex-
uals, was prepared by that Board in 1957. U.S. Navy Cap-
tain *912 S.H. Crittenden chaired the Board, which made
detailed recommendations regarding the manner in which
discipline against homosexual servicemembers should be
imposed, including circumstances in which discharge
would be appropriate, and whether discharge should be
honorable or otherwise. The Report does not, however,
discuss the impact of the presence of homosexuals serving
in the Armed Forces on either military readiness or unit
cohesion. Instead, the Board assumed, without investiga-
tion, that the presence of homosexuals had a negative
effect and their exclusion was desirable, without elaborat-
ing on the basis for those assumptions; the Report never
made any findings concerning the impact of homosexual
servicemembers on military operations.

Accordingly, the Crittenden Report is not evidence that
discharge of homosexual servicemembers significantly
furthers government interests in military readiness or
troop cohesion, or that discharge is necessary to those
interests. The Report, in fact, is silent on those interests.

It did conclude, however, that assumptions that homosex-
uals present security risks and are unfit for military ser-
vice are not well-supported by evidence. The Report also
generally found homosexuals to be no more or less likely
to be qualified to serve in the Armed Forces than hetero-
sexuals according to a number of measures.

b. The PERSEREC Report (Trial Ex. 5)

The PERSEREC Report, formally titled “Nonconforming
Sexual Orientation in the Military and Society,” was pub-
lished in 1988 by the Defense Personnel Security Re-
search and Education Center and authored by Theodore
R. Sabin and Kenneth E. Karois. The Report is a broad
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survey of then-prevailing legal trends regarding treatment
of homosexuals, scientific views on homosexuality, and
the history of social constructions of ‘“nonconforming”
sexual behavior. The Report notes a legal trend toward
increasingly recognizing rights of homosexuals, a scien-
tific trend toward recognizing homosexuality both as bio-
logically determined and as a normal condition not neces-
sarily indicating physical or mental disease, and a societal
trend towards increasing acceptance of homosexual be-
havior.

The PERSEREC Report generally dismisses traditional
objections to service by homosexuals in the military as
abstract, intangible, and tradition-bound. The Report cites
no evidence that homosexual servicemembers adversely
affect military readiness or unit cohesion. The Report
discusses unit cohesion, but only to state that empirical
research on the effect of homosexual servicemembers on
unit cohesion is important and necessary in the future; it
points to no existing empirical data. In general, the Report
suggests the military begin a transition towards ac-
ceptance of homosexual servicemembers.

c¢. The Rand Report (Trial EX. 8)

The Rand Report was prepared by the Rand Corporation's
National Defense Research Institute in 1993 at the request
of the Office of the Secretary of Defense, Les Aspin. This
summary of the Rand Report discusses only “Section 10,”
entitled “What Is Known about Unit Cohesion and Mili-
tary Performance,” as that is the sole section that bears on
the issues presented here.

Foremost among the Rand Report's conclusions is that no
empirical evidence exists demonstrating the impact of an
openly homosexual servicemember on the cohesion of
any military unit. In its discussion of unit cohesion, the
Report distinguished between social cohesion-“the emo-
tional bonds of liking and friendship of the members of a
unit” (Trial Tr. 872:3-4, July 16, *913 2010) and task
cohesion-“a shared commitment to the group's mission or
task goals” (Trial Tr. 872:4-6, July 16, 2010); concluded
that according to public literature, only task cohesion has
an even moderately positive correlation with unit perfor-
mance; and found after controlling for task cohesion, so-
cial cohesion has almost no correlation to unit perfor-
mance. The Report further opines that an openly homo-
sexual servicemember is more likely to affect only social
cohesion, rather than task cohesion, thus having little to
no impact on a unit's military performance.
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The Report also concluded that merely assigning openly
homosexual servicemembers to a unit can decrease nega-
tive feelings towards homosexuals, as fellow unit mem-
bers tend to hold positive views of other individuals simp-
ly because they have been arbitrarily assigned to the same
group. Moreover, contact with a group towards which
negative feelings are held tends to decrease negative feel-
ings towards that group; Professor Belkin described this
phenomenon as “familiarity breeds tolerance.” (Trial Tr.
297:9-19, July 14, 2010.) The Report opined that the rela-
tionship between negative feelings toward a group would
not necessarily translate into disruptive behavior, and that
to the extent it did so translate, such behavior could be
influenced and controlled by appropriate institutional atti-
tudes and attitudes of unit leaders.

d. Testimony of Dr. Lawrence Korb (Trial Ex. 344 at
255)

Dr. Korb testified before the Senate Armed Services
Committee on March 31, 1993 concerning the likely im-
pact on unit cohesion if homosexuals were permitted to
serve openly. According to Dr. Korb, there was no empir-
ical research to support the view that homosexual ser-
vicemembers would disrupt unit cohesion, and that such
evidence could not be obtained without integrating homo-
sexuals into the military. Dr. Korb did concede, however,
that in the short run immediately following integration of
homosexual servicemembers, some negative effect on
unit cohesion was likely, but did not point to any evidence
in support of this view. Dr. Korb testified concerning the
experiences of foreign militaries and domestic law en-
forcement agencies that had integrated homosexual ser-
vicemembers, and stated that their integration had not
adversely affected unit cohesion or performance in those
entities.

e. Testimony of Dr. William Henderson (Trial Ex. 344
at 248)

Dr. Henderson testified before the Senate Armed Services
Committee on March 31, 1993 concerning the signifi-
cance of unit cohesion. Dr. Henderson testified that the
“human element” is the most important factor in warfare
and the only force that motivates a unit to fight rather than
flee or take cover. Dr. Henderson testified that creation of
a cohesive unit is “significantly influenced by broad cul-
tural values, norms, and characteristics that are the result
of a common socialization process and basic agreement
among unit members about cultural values.” Dr. Hender-
son testified that two types of unit cohesion exist: hori-
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zontal cohesion whereby troops identify with each other,
and vertical cohesion whereby troops identify with their
leaders. A member of the unit who refuses to conform to
the unit's expectations will be isolated, and will under-
mine the unit's cohesiveness. Based on the views of ser-
vicemembers surveyed at that time, approximately 80% of
whom opposed integration of homosexuals, homosexual
servicemembers were so far outside the acceptable range
of shared cultural values that they would not be accepted
within military units, and would undermine unit *914
cohesion. Dr. Henderson pointed to no specific empirical
study supporting this assertion, however, and measured
his testimony by suggesting that a homosexual service-
member who did not disclose his orientation would not
disrupt unit cohesion.

f. Testimony of Dr. David Marlowe (Trial Ex. 344 at
261)

Dr. Marlowe testified before the Senate Armed Services
Committee on March 31, 1993, concerning the signifi-
cance of unit cohesion. He testified similarly to Dr. Hen-
derson in his description of the importance of unit cohe-
sion and of the two types of cohesion, i.e., horizontal and
vertical cohesion. While openly acknowledging that in his
scientific opinion, there was no empirical data conclusive-
ly deciding the question, he opined that openly serving
homosexuals could undermine unit cohesion because ho-
mosexuality would not be an accepted cultural value
among the other members of the unit. Dr. Marlowe quali-
fied his opinion more than Dr. Henderson, however, as
Dr. Marlowe also opined that a homosexual servicemem-
ber who did not “flaunt” his or her homosexuality, acted
as a soldier first and foremost, and did not openly discuss
his or her homosexuality would not undermine unit cohe-
sion. Dr. Marlowe foresaw no problem with such a person
serving in the Armed Forces.

g. Testimony of General Colin Powell (Trial Ex. 344 at
707)

General Powell testified before the Senate Armed Ser-
vices Committee on July 20, 1993. General Powell ex-
pressed his general support for the Policy as then pro-
posed by President Clinton. General Powell testified that
in his opinion open homosexuality was incompatible with
military service and would undermine unit cohesion.
General Powell opined that “behavior too far away from
the norm undercuts the cohesion of the group.” He testi-
fied to his belief that military training on tolerance could
not overcome the innate prejudices of heterosexual ser-
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vicemembers. He also testified that the Policy would im-
prove military readiness, but only in that it settled the
question of whether or not homosexuals could serve in the
military, as the public debate had been a recent distraction
to the military. His testimony implied that any final reso-
lution of the issue, regardless of substance, would im-
prove military readiness.

General Powell testified that despite the official position
of nondiscrimination towards homosexuals in the militar-
ies of countries such as Canada, Germany, Israel, and
Sweden, practice does not always match policy, and ho-
mosexuals are often subjected to discrimination in those
militaries. General Powell also rejected attempts to draw
parallels between exclusion of homosexuals and historical
exclusion of African-Americans, because “skin color is a
benign nonbehavioral characteristic, while sexual orienta-
tion is perhaps the most profound of human behavioral
characteristics.”

2. Plaintiff's Evidence: Reports, Exhibits and Expert
and Lay Testimony

[12] When a governmental enactment encroaches on a
fundamental right, the state bears the burden of demon-
strating the law's constitutionality. See Witt, 527 F.3d at
819. Although Defendants bear this burden here and, as
described above, have relied unsuccessfully only on the
statute itself and its legislative history to meet it, Plaintiff
introduced evidence demonstrating the Act does not sig-
nificantly advance the Government's interests in military
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readiness or unit cohesion. The testimony of former ser-
vicemembers provides ample evidence of the Act's effect
on the fundamental rights of homosexual members*915
of the United States military. Their testimony also
demonstrates that the Act adversely affects the Govern-
ment's interests in military readiness and unit cohesion. In
addition to the testimony from the lay witnesses, Plaintiff
introduced other evidence, from witnesses in such special-
ties as national security policy, military sociology, mili-
tary history, and social psychology, on whether the Act
furthered the Government's interests in military readiness
or unit cohesion.

a. Discharge of Qualified Servicemembers Despite
Troop Shortages

From 1993 through 2009, Defendants discharged, pursu-
ant to the Act, over 13,000 men and women serving in the
United States Armed Forces. During the years between
1994 through 2001, Defendants discharged at least 7,856
servicemembers under the Act, according to a General
Accounting Office Report entitled “Financial Costs and
Loss of Critical Skills.” (Trial Ex. 9 [2005 Government
Accountability Office (“GAO”) Report on the “Financial
Costs and Loss of Critical Skills Due to [the] DOD's Ho-
mosexual Conduct Policy”].) The combined branches of
the Armed Forces discharged the following numbers of
servicemembers from 1994, the first full year after adop-
tion of the Don't Ask, Don't Tell Act, through the calendar
year 2001:

Year Number of Servicemembers Discharged
1994 616 =
1995 757
1996 858
1997 997 *
1998 1,145 %
1999 1,043 %
2000 1,213 %
2001 1,227°%°
Total discharged 1994 2001 7,856
FN15. (1d.)

FN13. (Trial Ex. 9, at 8; but see id. at 42 (show-
ing 616 servicemembers discharged).)

FN14. (Trial Ex. 9, at 8.)

FN16. (Trial Ex. 85 Defs.' Objections and Resp.
to PI's. First Set of Req. for Admis. “RFA
Resp.”) No. 33; (Trial Ex. 9, at 8.)
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FN17. (Trial Ex. 85, RFA Resp. No. 34; Trial
Ex.9,at8.)

FN18. (Trial Ex. 85, RFA Resp. No. 35; Trial
Ex. 9, at 8; but see id. at 42 (showing 1,034 ser-
vicemembers discharged).)

FN19. (Trial Ex. 85, RFA Resp. No. 36; Trial
Ex. 9, at 8; but see id. at 42 (showing 1,213 ser-
vicemembers discharged).)
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FN20. (Trial Ex. 85, RFA Resp. No. 37; Trial
Ex. 9, at 8; but see id. at 42 (showing 1,227 ser-
vicemembers discharged).)

Starting in 2002, after the U.S. began fighting in Afghani-
stan, the number of servicemembers discharged under the
Act fell sharply, despite the greater raw number of mili-
tary personnel. As but one example, in 2001, Defendants
discharged at least 1,217 servicemembers pursuant to the
Don't Ask, Don't Tell Act. In 2002, the number dis-
charged under the Act fell to 885.

Year Number of Servicemembers Discharged
2002 885 %
2003 770 %
2004 653 %
2005 726 %
2006 612 *
2007 627 %
2008 619 %'
2009 275 %
Total discharged 2002-2009 5,167

FN21. (Trial Ex. 85, RFA Resp. No. 38; but see
Trial Ex. 9, at 8 (showing 884 servicemembers
discharged).)

FN22. (Trial Ex. 85, RFA Resp. No. 39; but see
Trial Ex. 9, at 8 (showing 769 servicemembers
discharged).)

FN23. (Trial Ex. 85, RFA Resp. No. 40.)
FN24. (Trial Ex. 85, RFA Resp. No. 41.)
FN25. (Trial Ex. 85, RFA Resp. No. 42.)
FN26. (Trial Ex. 85, RFA Resp. No. 43.)
FN27. (Trial Ex. 85, RFA Resp. No. 44.)
FN28. (Trial Ex. 85, RFA Resp. No. 45.)

*916 The decline in discharges after 2001, according to
Dr. Nathaniel Frank, illustrates that during wartime the
military retains servicemembers known to be homosexual,
despite the Don't Ask, Don't Tell Act requiring discharge,

because of the heightened need for troops. (Trial Tr.
196:5-198:6, 257:21-258:6, July 13, 2010.)

b. Discharge of Servicemembers with Critically Need-
ed Skills and Training

Among those discharged were many with critically need-
ed skills. According to the Government's own data, many
of those discharged pursuant to the Act had education,
training, or specialization in so-called “critical skills,”
including Arabic, Chinese, Farsi, or Korean language
fluency; military intelligence; counterterrorism; weapons
development; and medicine. (Trial Tr. 199:24-200:5,
204:23-24, July 13, 2010; Trial Ex. 9.) Far from further-
ing the military's readiness, the discharge of these service
men and women had a direct and deleterious effect on this
governmental interest.

For example, relying on the 2005 GAO Report on the
“Financial Costs and Loss of Critical Skills Due to [the]
DOD's Homosexual Conduct Policy” (Trial Ex. 9), Pro-
fessor Frank pointed out that through fiscal year 2003,
several hundred medical professionals had been dis-
charged pursuant to the Act, yet a 2003 Senate report de-
scribed a lack of medical care for wounded troops return-
ing from the Arabian Gulf and the resulting negative im-
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pact on physical health and troop morale. (Trial Tr.
258:10-259:2, July 15, 2010.) And at the same time that
more than one-hundred thousand U.S. troops were de-
ployed to serve in combat in Irag and Afghanistan, several
hundred servicemembers with “critical” language skills,
including many qualified as Farsi and Arabic speakers
and interpreters, were discharged under the Act. (Trial Ex.
9; Trial Tr. 199:24-200:5, 204:23-24, July 13, 2010.)

c. The Act's Impact on Military Recruiting

Dr. Lawrence Korb, currently a senior fellow at the Cen-
ter for American Progress, with an extraordinary back-
ground in military preparedness and national security is-
sues, ™2 including an appointment under President
Ronald Reagan as an Assistant Secretary in the Depart-
ment of Defense, testified before Congress in 2007 about
the difficulty the military was experiencing in finding and
retaining enough qualified recruits.*917 The crisis in re-
cruiting qualified candidates became particularly severe
after combat began in 2001, he testified. (Trial Tr.
1027:24-25, 1028:1-2, July 20, 2010.)

FN29. In addition to the appointments described
above, Dr. Korb is on the faculty at Georgetown
University. He also has served as dean of the
Graduate School of Public and International Af-
fairs at the University of Pittsburgh, on the
Council for Foreign Relations, as Director of the
Center for Public Policy Education at the Brook-
ings Institution, and as Director for Defense Pol-
icy Studies for the American Enterprise Institute.
This is only a partial list of his appointments and
service. (Trial Ex. 350.) The Court found Dr.
Korb an extraordinarily well-credentialed and
powerfully credible witness.

In general, successful military recruiting efforts come
with a very high price tag; Dr. Korb pointed to advertise-
ments various branches of the Armed Forces run during
the televised Super Bowl football games as an example of
an effective but very costly recruiting tool. Successful
recruiting includes not only the costs for sending out mili-
tary recruiters all around the country, he testified, but also
the costs of conducting medical and educational testing on
recruits as well as the expense of their basic training. The
size of the financial investment needed to prepare a ser-
vicemember for an operational unit can reach “millions of
dollars,” Dr. Korb testified. (Trial Tr. 1028:18-1029:13,
July 20, 2010.) Citing a Pentagon study, he opined that
for every person discharged after ten years of service, six
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new servicemembers would need to be recruited to recov-
er the level of experience lost by that discharge. (Trial Tr.
1029:6-23, July 20, 2010.)

With that background, Dr. Korb opined the Don't Ask,
Don't Tell Act negatively affects military recruiting in two
ways: its existence discourages those who would other-
wise enlist from doing so, and many colleges and univer-
sities will not permit military recruiting or Army ROTC
programs on campus because the Act's requirements vio-
late their employment nondiscrimination policies. (Trial
Tr. 1030:12-21, July 20, 2010.)

Dr. Korb estimated that the military loses 5,000 men and
women annually due to the Don't Ask, Don't Tell Act, if
one includes both those who are discharged under it and
those who decide not to re-enlist because of it. He con-
ceded, however, that it is very difficult to quantify the
number of those who decide not to enlist because of the
Policy. (Trial Tr. 1030:1-10, July 20, 2010.) Professor
Frank also testified on this subject, and based on data
from the U.S. Census, the UCLA School of Law Williams
Institute, and other sources, opined that if the Act were
repealed, the military would gain approximately 40,000
new recruits and approximately 4,000 members would re-
enlist every year rather than leave voluntarily. (Trial Tr.
205:6-17, July 13, 2010.)

The 2005 GAO Report estimated that over the ten-year
period after enactment of the Act, “it could have cost the
[Department of Defense] about $95 million in constant
fiscal year 2004 dollars to recruit replacements for service
members separated under the policy. Also the Navy, Air
Force, and Army estimated that the cost to train replace-
ments for separated service members by occupation was
approximately $48.8 million, $16.6 million, and $29.7
million, respectively.” (Trial Ex. 85, RFA Resp. No. 21.)

d. Admission of Lesser Qualified Enlistees

As discussed above, Defendants discharged over 13,000
members of the Armed Forces under the Don't Ask, Don't
Tell Act since 1993. (Trial Tr. 195:5-8, 203:21-204:5.)
Plaintiff introduced evidence that while Defendants con-
tinued to enforce the Act by discharging servicemembers
under it-albeit in dramatically reduced numbers-after
2001, they also began to admit more convicted felons and
misdemeanants into the Armed Forces, by granting so-
called “moral waivers” ™3 to the *918 policy against
such admissions. (Trial Tr. 199:1-17, July 13, 2010; see
supra notes 13-28 and accompanying text.)
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FN30. “Moral waivers” are used to admit re-
cruits who otherwise would not have been eligi-
ble for admission because of their criminal rec-
ords, i.e., convictions for felonies and serious
misdemeanors, or admitted past controlled sub-
stance abuse. (Trial Tr. 207:7-208:24, July 13,
2010.)

In addition to the increased numbers of convicted felons
and misdemeanants allowed to join the ranks of the mili-
tary forces, Professor Frank testified that increased num-
bers of recruits lacking the required level of education and
physical fitness were allowed to enlist because of troop
shortages during the years following 2001. (Trial Tr.
199:1-11, July 13, 2010.) Log Cabin's evidence went un-
contradicted that those who are allowed to enlist under a
“moral waiver” are more likely to leave the service be-
cause of misconduct and more likely to leave without
fulfilling their service commitment than others who
joined the Armed Forces. (Trial Tr. 209:2-13, July 13,
2010.) Dr. Korb testified that eventually the troop short-
ages after 2001 caused the U.S. Armed Forces to lower
educational and physical fitness entry standards as well as
increase the number of “moral waivers” to such an extent
that, in his opinion, it became difficult for the military to
carry out its mission. (Trial Tr. 1020:22-1021:11, July 20,
2010.) At the same time, discharging qualified service-
members under the Don't Ask, Don't Tell Act simply
“does not make sense” in terms of military preparedness
because, in his words, the military is “getting rid of those
who are qualified to serve and admitting those who
aren't.” (Trial Tr. 1025:15-20, July 20, 2010.)

e. Other Effects of the Policy

Dr. Korb testified about other effects the Don't Ask, Don't
Tell Act has on military preparedness. He opined that in
order for the military to perform its mission successfully,
it must mold persons from vastly different backgrounds
who join it into a united and task-oriented organization.
He described the military as a meritocracy, but testified
that the Don't Ask, Don't Tell Act detracts from the merit-
based nature of the organization, because discharges un-
der the Act are not based on the servicemember's failure
to perform his or her duties properly, or on the effect of
the soldier's presence on the unit's morale or cohesion.
(Trial Tr. 1031:2-1033:10, July 20, 2010.)

f. Decreased and Delayed Discharge of Suspected Vio-
lators of the Act
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LCR also produced evidence demonstrating that Defend-
ants routinely delayed the discharge of servicemembers
suspected of violating the Act's provisions until after they
had completed their overseas deployments. In other
words, if Defendants began an investigation of a service-
member suspected of violating the Act, the investigation
would be suspended if the subject received deployment
orders; not until he or she returned from combat-assuming
this occurred, of course-would the investigation be com-
pleted and the servicemember discharged if found to have
violated the Act. Thus, Defendants deployed service-
members under investigation for violating the Act to
combat missions or, if they were already so deployed,
delayed the completion of the investigation until the end
of the deployment. (Trial Tr. 196:5-24, July 13, 2010;
573:7-17, July 15, 2010; Brady Dep. 184:13-185:11,
188:13-190:9, Apr. 16, 2010.)

This evidence, in particular, directly undermines any con-
tention that the Act furthers the Government's purpose of
military readiness, as it shows Defendants continue to
deploy gay and leshian members of the military into com-
bat, waiting until they have returned before resolving the
charges arising out of the suspected homosexual conduct.
If the warrior's suspected*919 violation of the Act created
a threat to military readiness, to unit cohesion, or to any
of the other important Government objectives, it follows
that Defendants would not deploy him or her to combat
before resolving the investigation. It defies logic that the
purposes of the Act could be served by suspending the
investigation during overseas deployments, only to dis-
charge a servicemember upon his or her return to a non-
combat station.

Taken as a whole, the evidence introduced at trial shows
that the effect of the Act has been, not to advance the
Government's interests of military readiness and unit co-
hesion, much less to do so significantly, but to harm that
interest. The testimony demonstrated that since its enact-
ment in 1993, the Act has harmed efforts of the all-
volunteer military to recruit during wartime. The Act has
caused the discharge of servicemembers in occupations
identified as “critical” by the military, including medical
professionals and Arabic, Korean, and Farsi linguists. At
the same time that the Act has caused the discharge of
over 13,000 members of the military, including hundreds
in critical occupations, the shortage of troops has caused
the military to permit enlistment of those who earlier
would have been denied entry because of their criminal
records, their lack of education, or their lack of physical
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fitness.

D. The Act is Not Necessary to Advance the Govern-
ment's Interests

[13] The Witt court held that to justify the infringement on
the fundamental rights identified in Lawrence, a defend-
ant must satisfy both the requirement that the Act “signif-
icantly furthers” the Government's interests and the re-
quirement that it is “necessary” to achieve them. To the
extent that Defendants have made a distinct argument
here that the Act is necessary to achieve the Government's
significant interest, they have not met their burden as to
this prong of the Witt test, either.

1. Defendants' Admissions

In fact, Defendants have admitted that, far from being
necessary to further significantly the Government's inter-
est in military readiness, the Don't Ask, Don't Tell Act
actually undermines that interest. President Obama, the
Commander-in-Chief of the Armed Forces, stated on June
29, 2009:

“Don't Ask, Don't Tell” doesn't contribute to our na-
tional security ... preventing patriotic Americans from
serving their country weakens our national security....
[R]eversing this policy [is] the right thing to do [and] is
essential for our national security.

(Trial Ex. 305; Trial Ex. 85, RFA Resp. Nos. 1, 2, 9.)
President Obama also stated, regarding the Act on Octo-
ber 10, 2009, “We cannot afford to cut from our ranks
people with the critical skills we need to fight any more
than we can afford-for our military's integrity-to force
those willing to do so into careers encumbered and com-
promised by having to live a lie.” (Trial Ex. 306; Trial Ex.
85, RFA Resp. No. 12.)

Admiral Mike Mullen, chairman of the Joint Chiefs of
Staff, echoed these sentiments through a verified Twitter
account, posted to the Joint Chiefs of Staff website:
“Stand by what | said [testifying in the U.S. Senate
Armed Services Committee on February 2, 2010]: Allow-
ing homosexuals to serve openly is the right thing to do.
Comes down to integrity.” (Trial Ex. 330.)

2. Defendants' Contention that the Act is Necessary to
Protect Unit Cohesion and Privacy
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Defendants point to the Act's legislative history and prefa-
tory findings as evidence *920 that the Policy is necessary
to protect unit cohesion and heterosexual service mem-
bers' privacy. In particular, they quote and rely on General
Colin Powell's statements in his testimony before Con-
gress in 1993.

General Powell expressed his qualified support for the
continued service of gays and lesbians in the Armed
Forces and the narrow nature of his concerns. (Trial EX.
344 [Policy Concerning Homosexuality in the Armed
Forces: Hearings Before the S. Comm. on Armed Servs.,
103rd Cong. (statement of General Colin Powell, Chair-
man, Joint Chiefs of Staff) ] at 709). He emphasized his
concern that “active military service is not an everyday
job in an ordinary workplace.... There is often no escape
from the military environment for days, weeks and often
months on end. We place unique demands and constraints
upon our young men and women not the least of which
are bathing and sleeping in close quarters.” (Id. at 762;
709 (“Our concern has not been about homosexuals se-
ducing heterosexuals or heterosexuals attacking homo-
sexuals....”).)

First, it must be noted that Plaintiff introduced uncontra-
dicted testimony that General Powell has changed his
views since 1993 on the necessity of the Policy and agrees
with the current Commander-in-Chief that it should be
reviewed. (Trial Tr. 221:7-11, July 13, 2010.)

More importantly, however, Plaintiff produced powerful
evidence demonstrating that the Act is not necessary in
order to further the governmental interest that General
Powell expressed, i.e., unit cohesion and particularly the
concern that cohesion might be eroded if openly homo-
sexual servicemembers shared close living quarters with
heterosexuals.

Michael Almy, who during thirteen years of active service
lived in dozens of different types of military housing on at
least three continents, testified his quarters ranged from a
villa in Eskan Village, Saudi Arabia, where he and the
others quartered there each had private bedrooms and
bathrooms, to a dormitory-type facility at the Prince Sul-
tan Air Base in Saudi Arabia, where at first he had a pri-
vate room and bath until the troop build-up before the
invasion of Iraq led to several men sharing a room, with a
private bathroom that was used by only one person at a
time, to temporary quarters in a tent at Balad Air Base in
Iraq shared by six to eight men who obtained limited pri-
vacy by hanging up sheets. Almy testified that in his de-
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ployments to Saudi Arabia and Iraq he was never quar-
tered in housing that had open bay showers, nor did he
ever see such housing for enlisted members or officers.
(Trial Tr. 748:3-750:25, July 16, 2010.) The typical ar-
rangement in Saudi Arabia was for enlisted servicemem-
bers and officers to have the same type of facilities, in-
cluding bathroom and shower facilities; officers typically
did not have to share rooms, and enlisted personnel usual-
ly shared a bedroom and bathroom. (Trial Tr. 750:14-25,
July 16, 2010.) Almy testified that open bay showers are
the exception in military quarters and the only time he
actually used one was during basic training in Fort Ben-
ning, Georgia, in 1992. (Trial Tr. 759:12-19, July 16,
2010.)

Similarly, John Nicholson testified that while he was in
basic training in Fort Benning, the recruits slept in a large
open room with sixty bunk beds and shared a large com-
munal bathroom with toilets in individual stalls and semi-
private showers. (Trial Tr. 1154:25-1155:15, July 20,
2010.) Anthony Loverde testified that only during basic
training was he housed in barracks where open bay show-
ers were the only option; he had access to single stall
shower facilities even when stationed at Bagram Air Base
in Afghanistan and at Balad*921 Air Base in Iraqg. (Trial
Tr. 1378:3-15, 1385:18-1386:12, July 21, 2010.)

Other servicemembers confirmed this testimony. Stephen
Vossler testified regarding his living quarters while he
served as an enlisted man in the Army; he shared a “not
spacious” bedroom and also a bathroom with a roommate.
(Trial Tr. 330:4-11, July 14, 2010.) Although Vossler
learned his roommate was gay, Vossler had no problems
sharing quarters with him and thought he was a good
roommate. (Trial Tr. 329:20-330:21, July 14, 2010.)

Professor Aaron Belkin confirmed this evidence in his
testimony; his research into military architecture revealed
that apart from basic training sites and service academies
where there are open showers, servicemembers usually
have access to single stall showers. (Trial Tr. 617:21-
619:1, July 15, 2010.) According to Professor Belkin, “the
army, in recent years, has implemented something called
the one-plus-one barracks design standard. What that
means is that servicemembers are housed in an arrange-
ment where they each have their own bedroom and there
is a bathroom between the two bedrooms that they share.”
(Trial Tr. 618:8-13, July 15, 2010.) Three-fourths of the
troops quartered in combat zones in Afghanistan and Iraq
had access to single stall showers, according to his re-
search. (Trial Tr. 626:3-8, July 15, 2010.)
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Plaintiff's evidence regarding unit cohesion was equally
plentiful and persuasive. The testimony of both its lay and
expert witnesses revealed that the Act not only is unnec-
essary to further unit cohesion, but also harms the Gov-
ernment's interest.

After Michael Almy was relieved of his command abrupt-
ly under the Act, he witnessed firsthand what occurred
when an unprepared junior officer was forced to take
over. He testified that “[t]lhe maintenance of the equip-
ment, the mission overall, the availability-the up time of
the equipment, the availability of the equipment to meet
the mission suffered” and there was “a huge detrimental
effect to the morale” of the troops he commanded after he
was relieved of his command. (Trial Tr. 813:21-25, 814:
1-6, July 16, 2010.) Almy testified, “Virtually every day
on my base on Spangdahlem, | would encounter one of
my former troops who wanted me back on the job as their
officer and leader.” (Trial Tr. 814:2-6, July 16, 2010.) His
assessment was confirmed by another officer in the
squadron, who wrote that the squadron “fell apart” after
Major Almy was relieved of his duties, illustrating “how
important Maj. Almy was[,] not only to the mission but to
his troops.” (Trial Ex. 121 [Character Reference Letter
from Bryan M. Zollinger, 1st Lt., USAF, 606th Air Con-
trol Squadron].)

Jenny Kopfstein's commanding officer wrote that she was
a “hard working and dedicated junior officer who excelled
as an Officer of the Deck” who “played an important role
in enhancing the ship's strong reputation.” (Trial Ex. 139
[Jenny L. Kopfstein Fitness Report and Counseling Rec-
ord]; Trial Tr. 966:14-17.) He specifically noted that
“[h]er sexual orientation has not disrupted good order and
discipline on board USS SHILOH.” (Trial Ex. 139; Trial
Tr. 966:23-24.) Kopfstein testified that after she stopped
concealing her homosexuality while serving on the USS
Shiloh, she had many positive responses, and the ability
of her fellow crew members to trust her improved, thus
aiding the establishment of teamwork. (Trial Tr. 951:10-
11, 979:8-21, 25, 980:1, July 20, 2010.)

Anthony Loverde's superiors unquestionably felt that his
discharge pursuant to the Don't Ask, Don't Tell Act did
not further the Government's interest in unit cohesion. In
recommending the Air Force *922 retain Loverde, they
commended him for being “nothing less than an outstand-
ing [noncommissioned officer]” and “a strong asset” with
“an exceptional work ethic” and “the highest level of
military bearing, honesty, and trustworthiness.” (Trial
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Exs. 136 [Letter from Michael Yakowenko, CM Sgt.],
137 [Letter from Richard Horn, SM Sgt.].) One wrote: “If
I ever had the opportunity to build my ‘dream team’ for
work, | would take an entire crew of SSgt. Loverde over
most other workers....” (Trial Ex. 137.)

Finally, Robert MacCoun, Professor of Law and Public
Policy at the University of California, Berkeley, and one
of the contributors to the 1993 Rand Report on the Don't
Ask, Don't Tell Act, testified regarding social and task
cohesion. (Trial Tr. 864:11-866-17, 870:22-875:25, July
16, 2010.) Professor MacCoun holds a Ph.D. in psycholo-
gy from Michigan State University, was a post-doctoral
fellow in psychology and law at Northwestern University,
spent seven years as a behavioral scientist at the RAND
Corporation,™ and has a distinguished research and
publication record. (Trial Tr. 856:16-864:7, July 16,
2010.) The Court found his testimony cogent and persua-
sive.

EN31. The RAND Corporation is a nonpartisan
private nonprofit research corporation, conduct-
ing public policy research. (Trial Tr. 858:2-3, Ju-
ly 16, 2010.)

According to Professor MacCoun, the RAND working
group concluded that task cohesion was paramount; it was
a more important predictor of military performance than
social cohesion, and service in the Armed Forces by open-
ly homosexual members was not seen as a serious threat
to task cohesion. (Trial Tr. 871:23-872:6, 873:24-875:4,
875:21-25, 876:13-21, July 16, 2010.) Therefore, the rec-
ommendation to Secretary of Defense Les Aspin from the
RAND Corporation in the 1993 Report was that sexual
orientation should not be viewed as germane to service in
the military; the 1993 Report made various recommenda-
tions regarding the implementation of this change. (Trial
Ex. 8 [Sexual Orientation and U.S. Military Personnel
Policy: Options and Assessment] at 368-94; Trial Tr.
865:8-879:9, July 16, 2010.)

Thus, the evidence at trial demonstrated that the Act does
not further significantly the Government's important in-
terests in military readiness or unit cohesion, nor is it nec-
essary to further those interests. Defendants' discharge of
homosexual servicemembers pursuant to the Act not only
has declined precipitously since the United States began
combat in Afghanistan in 2001, but Defendants also delay
individual enforcement of the Act while a servicemember
is deployed in a combat zone. If the presence of a homo-
sexual soldier in the Armed Forces were a threat to mili-
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tary readiness or unit cohesion, it surely follows that in
times of war it would be more urgent, not less, to dis-
charge him or her, and to do so with dispatch. The abrupt
and marked decline-50% from 2001 to 2002 and steadily
thereafter-in Defendants' enforcement of the Act follow-
ing the onset of combat in Afghanistan and Irag, and De-
fendants' practice of delaying investigation and discharge
until after combat deployment, demonstrate that the Act is
not necessary to further the Government's interest in mili-
tary readiness.

In summary, Defendants have failed to satisfy their bur-
den under the Witt standard. They have not shown the
Don't Ask, Don't Tell Policy “significantly furthers” the
Government's interests nor that it is “necessary” in order
to achieve those goals. Plaintiff has relied not just on the
admissions described above that the Act does not further
military readiness, but also has shown the following:

*923 « by impeding the efforts to recruit and retain an
all-volunteer military force, the Act contributes to criti-
cal troop shortages and thus harms rather than furthers
the Government's interest in military readiness;

* by causing the discharge of otherwise qualified ser-
vicemembers with critical skills such as Arabic, Chi-
nese, Farsi, and Korean language fluency; military in-
telligence; counterterrorism; weapons development; and
medical training, the Act harms rather than furthers the
Government's interest in military readiness;

* by contributing to the necessity for the Armed Forces
to permit enlistment through increased use of the “mor-
al waiver” policy and lower educational and physical
fitness standards, the Act harms rather than furthers the
Government's interest in military readiness;

* Defendants' actions in delaying investigations regard-
ing and enforcement of the Act until after a service-
member returns from combat deployment show that the
Policy is not necessary to further the Government's in-
terest in military readiness or unit cohesion;

* by causing the discharge of well-trained and compe-
tent servicemembers who are well-respected by their
superiors and subordinates, the Act has harmed rather
than furthered unit cohesion and morale;

+ the Act is not necessary to protect the privacy of ser-
vicemembers because military housing quarters already
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provide sufficient protection for this interest.

The Don't Ask, Don't Tell Act infringes the fundamental
rights of United States servicemembers in many ways,
some described above. The Act denies homosexuals serv-
ing in the Armed Forces the right to enjoy “intimate con-
duct” in their personal relationships. The Act denies them
the right to speak about their loved ones while serving
their country in uniform; it punishes them with discharge
for writing a personal letter, in a foreign language, to a
person of the same sex with whom they shared an inti-
mate relationship before entering military service; it dis-
charges them for including information in a personal
communication from which an unauthorized reader might
discern their homosexuality. In order to justify the en-
croachment on these rights, Defendants faced the burden
at trial of showing the Don't Ask, Don't Tell Act was nec-
essary to significantly further the Government's important
interests in military readiness and unit cohesion. Defend-
ants failed to meet that burden. Thus, Plaintiff is entitled
to judgment in its favor on the first claim in its First
Amended Complaint for violation of the substantive due
process rights guaranteed under the Fifth Amendment.

V. PLAINTIFF'S FIRST AMENDMENT CHAL-
LENGE TO THE ACT

Congress shall make no law ... abridging the freedom of
speech, ... or the right of the people peaceably to as-
semble, and to petition the Government for a redress of
grievances.

U.S. Const. amend. I.

Plaintiff claims that the Don't Ask, Don't Tell Act violates
its members' First Amendment rights to these freedoms.
(FAC 11 1, 6, 45-49; PL.'s Mem. Cont. Fact & Law at 32-
33))

A. The Standard of Review in First Amendment Chal-
lenges

Plaintiff challenges the Act as overbroad and as an uncon-
stitutional restriction on speech based on its content.
(FAC 11 47; PL's Mem. Cont. Fact & Law at 35, 40.)

[14][15][16][17] Laws regulating speech based on its con-
tent generally must withstand *924 intense scrutiny when
facing a First Amendment challenge:

At the heart of the First Amendment lies the principle
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that each person should decide for himself or herself the
ideas and beliefs deserving of expression, considera-
tion, and adherence. Our political system and cultural
life rest upon this ideal. Government action that stifles
speech on account of its message, or that requires the
utterance of a particular message favored by the Gov-
ernment contravenes this essential right. Laws of this
sort pose the inherent risk that the Government seeks
not to advance a legitimate regulatory goal, but to sup-
press unpopular ideas or information or manipulate the
public debate through coercion rather than persuasion.
These restrictions rais[e] the specter that the Govern-
ment may effectively drive certain ideas or viewpoints
from the marketplace. For these reasons, the First
Amendment, subject only to narrow and well-
understood exceptions, does not countenance govern-
mental control over the content of messages expressed
by private individuals. Our precedents thus apply the
most exacting scrutiny to regulations that suppress,
disadvantage, or impose differential burdens upon
speech because of its content.

Turner Broad. Sys. v. FCC, 512 U.S. 622, 641-42, 114
S.Ct. 2445, 129 L.Ed.2d 497 (1994) (emphasis added)
(citations omitted).

In Simon & Schuster, Inc. v. Members of New York State
Crime Victims Board, 502 U.S. 105, 112 S.Ct. 501, 116
L.Ed.2d 476 (1991), the Supreme Court considered
whether New York's “Son of Sam” law purporting to strip
authors of profits gained from books or other publications
depicting their own criminal activities constituted content-
based regulation. Holding the law was not content neutral,
the Court held that “[i]n order to justify such differential
treatment, ‘the State must show that its regulation is nec-
essary to serve a compelling state interest and is narrowly
drawn to achieve that end.” ” Id. at 118, 112 S.Ct. 501
(citing Arkansas Writers' Project, Inc. v. Ragland, 481
U.S. 221,231, 107 S.Ct. 1722, 95 L.Ed.2d 209 (1987)).

Log Cabin Republicans urges the Court to strike down the
Don't Ask, Don't Tell Act as an impermissibly content-
based statute. (See Pl.'s Mem. Cont. Facts & Law at 35.)
The Court turns first to the threshold question of whether
or not the Act constitutes a content-based restriction on
speech.

B. Judicial Definitions of Content-Based Regulation

[18] “Deciding whether a particular regulation is content-
based or content-neutral is not always a simple task. We

© 2010 Thomson Reuters. No Claim to Orig. US Gov. Works.


http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000546&DocName=USCOAMENDI&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=708&FindType=Y&SerialNum=1994136435
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=708&FindType=Y&SerialNum=1994136435
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=708&FindType=Y&SerialNum=1994136435
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=708&FindType=Y&SerialNum=1991199578
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=708&FindType=Y&SerialNum=1991199578
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=708&FindType=Y&SerialNum=1991199578
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=708&FindType=Y&SerialNum=1991199578
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=708&FindType=Y&SerialNum=1991199578
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=708&FindType=Y&SerialNum=1991199578
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=708&FindType=Y&SerialNum=1987050459
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=708&FindType=Y&SerialNum=1987050459
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=708&FindType=Y&SerialNum=1987050459

716 F.Supp.2d 884, 110 Fair Empl.Prac.Cas. (BNA) 801
(Cite as: 716 F.Supp.2d 884)

have said that the principal inquiry in determining con-
tent-neutrality ... is whether the government has adopted a
regulation of speech because of [agreement or] disagree-
ment with the message it conveys.” Turner, 512 U.S. at
642, 114 S.Ct. 2445 (citations omitted). The Supreme
Court in Turner distilled the rule as follows: a law that by
its terms “distinguish[es] favored speech from disfavored
speech on the basis of the ideas or views expressed [is]
content-based.” Id. at 643, 114 S.Ct. 2445 (citing Burson
v. Freeman, 504 U.S. 191, 197, 112 S.Ct. 1846, 119
L.Ed.2d 5 (1992); Boos v. Barry, 485 U.S. 312, 318-19,
108 S.Ct. 1157, 99 L.Ed.2d 333 (1988)).

Defendants did not address directly the question of con-
tent neutrality, but relied instead on authorities that, for
various reasons, fail to counter the clear weight of the
case law discussed above. Defendants repeatedly cited the
Ninth Circuit's decisions *925 in Witt v. Department of
Air Force, 527 F.3d 806 (9th Cir.2008), Philips v. Perry,
106 F.3d 1420 (9th Cir.1997), and Holmes v. California
National Guard, 124 F.3d 1126 (9th Cir.1997), although
the plaintiff in Witt brought no First Amendment claim
and the Court in Philips expressly declined to reach the
First Amendment issue, noting the district court also had
stopped short of resolving it.

In Holmes, the Ninth Circuit disposed of the plaintiffs'
free speech claims in summary manner, holding because
the plaintiffs “were discharged for their conduct and not
for speech, the First Amendment is not implicated.” 124
F.3d at 1136 (citations omitted). Holmes relied on the
Fourth Circuit's decision in Thomasson v. Perry, 80 F.3d
915 (4th Cir.1996), which rejected a First Amendment
challenge to the Don't Ask, Don't Tell Act on the basis
that it “permissibly uses the speech as evidence,” and
“[t]he use of speech as evidence in this manner does not
raise a constitutional issue-the First Amendment does not
prohibit the evidentiary use of speech to establish the el-
ements of a crime, or, as is the case here, to prove motive
or intent.” Id. at 931 (citations omitted). Holmes also re-
lied on Pruitt v. Cheney, 963 F.2d 1160 (9th Cir.1991),
although acknowledging that decision was based not on
the Don't Ask, Don't Tell Act but a superseded policy. See
Holmes, 124 F.3d at 1136 (citing Pruitt, 963 F.2d at

1164).

In other words, Holmes and the cases from other circuits
have found the Don't Ask, Don't Tell Act does not raise a
First Amendment issue to be analyzed under a content-
neutral versus content-based framework. None of these
authorities, however, considered whether there might be
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any speech, other than admissions of homosexuality sub-
ject to being used as evidence in discharge proceedings,
affected by the Act. Furthermore, Holmes was decided
before Lawrence and was “necessarily rooted” in Bowers
v. Hardwick, 478 U.S. 186, 106 S.Ct. 2841, 92 L.Ed.2d
140 (1986), which Lawrence overruled. See Holmes, 124
F.3d at 1137 (Reinhardt, J., dissenting).

Lawrence struck down a Texas statute making felonious
certain sexual acts between two persons of the same sex;
the Supreme Court held in part that the Constitution rec-
ognized certain substantive due process rights, associated
with the “autonomy of self that includes freedom of
thought, belief, expression, and certain intimate conduct.”
Lawrence, 539 U.S. at 562, 123 S.Ct. 2472 (emphasis
added). The Holmes decision, finding the Act did not im-
plicate the First Amendment, and the Act's provisions,
appear at odds with the Supreme Court's decision in Law-
rence. As Holmes explains:

Homosexual conduct is grounds for separation from the
Military Services under the terms set forth [in the DOD
Directives.] Homosexual conduct includes homosexual
acts, a statement by a member that demonstrates a pro-
pensity or intent to engage in homosexual acts, or a
homosexual marriage or attempted marriage. A state-
ment by a member that demonstrates a propensity or in-
tent to engage in homosexual acts is grounds for sepa-
ration not because it reflects the member's sexual orien-
tation, but because the statement indicates a likelihood
that the member engages in or will engage in homosex-
ual acts.

124 F.3d at 1129 (quoting DOD Directive 1332.30 at 2-
1(c) (emphasis added)).

The Holmes Court found the Act does not punish status,
despite the presumption embodied within it that declared
homosexual servicemembers will engage in proscribed
homosexual conduct, finding the assumption was “imper-
fect” but “sufficiently*926 rational to survive scrutiny....”
124 F.3d at 1135.

[19] Thus, Holmes's foundations-rational basis scrutiny,
acceptance of an assumption of sexual misconduct based
on admitted homosexual orientation, and the Bowers deci-
sion-all have been undermined by Lawrence, particularly
in light of its explicit protection of “expression.” See
Lawrence, 539 U.S. at 562, 123 S.Ct. 2472. Furthermore,
if the proscription in subsection (b)(1) of the Act violates
substantive due process as set forth above, then the limita-
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tion on speech in subsection (b)(2) necessarily fails as
well. “Plainly, a limitation on speech in support of an
unconstitutional objective cannot be sustained.” Able v.
United States, 88 F.3d 1280, 1300 (2d Cir.1996). Holmes,
decided before Lawrence, therefore does not shield De-
fendants from Plaintiff's First Amendment claim.

C. The Don't Ask, Don't Tell Act is Content Based

[20] The Act in subsection (b)(2) requires a servicemem-
ber's discharge if he or she “has stated that he or she is a
homosexual or bisexual, or words to that effect ....” 10
U.S.C. 8 654(b)(2) (emphasis added). The Act does not
prohibit servicemembers from discussing their sexuality
in general, nor does it prohibit all servicemembers from
disclosing their sexual orientation. Heterosexual members
are free to state their sexual orientation, “or words to that
effect,” while gay and lesbian members of the military are
not. Thus, on its face, the Act discriminates based on the
content of the speech being regulated. It distinguishes
between speech regarding sexual orientation, and inevita-
bly, family relationships and daily activities, by and about
gay and lesbian servicemembers, which is banned, and
speech on those subjects by and about heterosexual ser-
vicemembers, which is permitted.

[21][22] The First Amendment's hostility to content-based
regulation “extends not only to restrictions on particular
viewpoints, but also to prohibition of public discussion of
an entire topic. As a general matter, ‘the First Amendment
means that government has no power to restrict expres-
sion because of its message, its ideas, its subject matter,
or its content.” ” Consol. Edison Co. of N.Y. v. Pub. Serv.
Comm'n of N.Y., 447 U.S. 530, 537, 100 S.Ct. 2326, 65
L.Ed.2d 319 (1980) (quoting Police Dep't of Chicago v.
Mosley, 408 U.S. 92, 95, 92 S.Ct. 2286, 33 L.Ed.2d 212

(1972)).

[23][24] In evaluating the constitutionality of such regula-
tions in a military context, however, courts traditionally
do not apply the strict scrutiny described above. Rather,
courts apply a more deferential level of review of military
restrictions on speech.

Our review of military regulations challenged on First
Amendment grounds is far more deferential than consti-
tutional review of similar laws or regulations designed
for civilian society. The military need not encourage
debate or tolerate protest to extent that such tolerance is
required of the civilian state by the First Amendment;
to accomplish its mission the military must foster in-
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stinctive obedience, unity, commitment, and esprit de
corps.

Goldman v. Weinberger, 475 U.S. 503, 507, 106 S.Ct.
1310, 89 L.Ed.2d 478 (1986) (citations omitted).

Although careful to point out that the “subordination of
the desires and interests of the individual to the needs of
the service,” which is “the essence of military life,” does
not entirely abrogate the guarantees of the First Amend-
ment, the Supreme Court emphasized the “great *927
deference [courts must afford] to the professional judg-
ment of military authorities concerning the relative im-
portance of a particular military interest.” ld. (citations
omitted). The Goldman decision relied in part on Rostker
v. Goldberg, 453 U.S. 57, 101 S.Ct. 2646, 69 L.Ed.2d 478
(1981), oft-cited for the principle that “judicial deference
... Is at its apogee when legislative action under the con-
gressional authority to raise and support armies and make
rules and regulations for their governance is challenged.”
Id. at 70, 101 S.Ct. 2646.

[25] In keeping with this well-established rule of defer-
ence, regulations of speech in a military context will sur-
vive Constitutional scrutiny if they “restrict speech no
more than is reasonably necessary to protect the substan-
tial government interest.” Brown v. Glines, 444 U.S. 348,
348, 355, 100 S.Ct. 594, 62 L.Ed.2d 540 (1980) (citing
Greer v. Spock, 424 U.S. 828, 96 S.Ct. 1211, 47 L.Ed.2d
505 (1976); Procunier v. Martinez, 416 U.S. 396, 94 S.Ct.
1800, 40 L.Ed.2d 224 (1974)).

D. The Act Does Not Survive the Level of Constitu-
tional Scrutiny Applied to Speech in a Military Con-
text

[26] The Don't Ask, Don't Tell Act fails this test of consti-
tutional validity. Unlike the regulations on speech upheld
in Brown and Spock, for example, the sweeping reach of
the restrictions on speech in the Don't Ask, Don't Tell Act
is far broader than is reasonably necessary to protect the
substantial government interest at stake here. In Brown
the Supreme Court upheld an Air Force regulation that
required Air Force personnel first to obtain permission
from the base commander before distributing or posting
petitions on Air Force bases, 444 U.S. at 348, 100 S.Ct.
594; in Greer, the Court upheld a similar regulation on
Army bases, banning speeches, demonstrations, and dis-
tribution of literature, without prior approval from post
headquarters. 424 U.S. at 828, 96 S.Ct. 1211. In both cas-
es, the Court rejected facial challenges to the regulations,
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holding they protected substantial Governmental interests
unrelated to the suppression of free expression, i.e., main-
taining the respect for duty and discipline, and restricted
speech no more than was reasonably necessary to protect
that interest.

By contrast to the relatively narrow regulations at issue in
Brown and Greer, however, the Don't Ask, Don't Tell Act
encompasses a vast range of speech, far greater than nec-
essary to protect the Government's substantial interests.

For example, Michael Almy and Anthony Loverde, as
well as other witnesses, described how the Act prevented
them from discussing their personal lives or comfortably
socializing off duty with their respective colleagues; this
in turn created a certain “distance” and perhaps an aura of
distrust. (Trial Tr. 820:6-821:4;821:19-822:9, July 186,
2010 (Almy); Trial Tr. 1360:1-1361:17, July 21, 2010
(Loverde).) Steven Vossler testified that the Act made it
difficult for him to spend time off duty with other mem-
bers of his unit, as the Act prevented him from talking
openly about spending time with his friend Jerrod
Chaplowski because of the need to disguise the identity of
Chaplowski's companion. (Trial Tr. 327:12-328:20, July
14, 2010.)

Similarly, Jenny Kopfstein testified that before she decid-
ed not to conceal her sexual orientation, the Act made it
impossible for her to respond to her shipmates' questions
about mundane matters such as how she spent her leisure
time, as doing so would necessarily reveal the existence
of her leshian partner. (Trial Tr. 931:22-932:11, July 16,
2010.) She testified that having to conceal information
that typically was shared made her feel as though others
*928 on the ship might distrust her, and that trust is criti-
cal, especially in emergencies or crises. (Trial Tr. 957:6-
22, July 20, 2010.)

In other words, all of these examples demonstrate that the
Act's restrictions on speech not only are broader than rea-
sonably necessary to protect the Government's substantial
interests, but also actually serve to impede military readi-
ness and unit cohesion rather than further these goals.

Many of the lay witnesses also spoke of the chilling effect
the Act had on their ability to bring violations of military
policy or codes of conduct to the attention of the proper
authorities. Joseph Rocha, eighteen years old and sta-
tioned in Bahrain, felt restrained from complaining about
the extreme harassment and hazing he suffered because he
feared that he would be targeted for investigation under
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the Act if he did so. (Trial Tr. 488:20-489:14, July 15,
2010.) In fact, his fear was so great that he initially re-
fused to answer the questions of an investigating officer.
(Trial Tr. 519:16-510:10-15, July 15, 2010.) John Nichol-
son and Anthony Loverde also testified about a similar
chilling effect on their speech when overhearing or being
subjected to homophobic slurs or taunts. (Trial Tr.
1138:1-1142:14, 1143:2-24, July 20, 2010 (Nicholson),
Trial Tr. 1364:16-1365:25, July 21, 2010 (Loverde).)

The Act prevents servicemembers from openly joining
organizations such as the plaintiff in this lawsuit that seek
to change the military's policy on gay and leshian ser-
vicemembers; in other words, it prevents them from peti-
tioning the Government for redress of grievances. John
Doe, for example, feared retaliation and dismissal if he
joined the Log Cabin Republicans under his true name or
testified during trial; thus, he was forced to use a pseudo-
nym and to forgo testifying during trial. (Ex. 38 [Doe
Decl.] 11 6-8; see Trial Tr. 88:19-90:15, July 13, 2010;
708:21-709:4, July 16, 2010.)

Furthermore, as discussed above, the Act punishes ser-
vicemembers with discharge for writing a private letter, in
a foreign language, to a person of the same sex with
whom they shared an intimate relationship before volun-
teering for military service. It subjects them to discharge
for writing private e-mail messages, in a manner other-
wise approved, to friends or family members, if those
communications might lead the (unauthorized) reader to
discern the writer's sexual orientation. These consequenc-
es demonstrate that the Act's restrictions on speech are
broader than reasonably necessary to protect the Govern-
ment's interest. Moreover, the Act's restrictions on speech
lead to the discharge of servicemembers with qualifica-
tions in critically-needed occupations, such as foreign
language fluency and information technology. The net
effect of these discharges, as revealed not only in the tes-
timony of the lay witnesses but also of the experts who
testified and Defendants' own admissions regarding the
numbers of servicemembers discharged and the costs of
recruiting and maintaining an all-volunteer military force,
compel the conclusion that the Act restricts speech more
than reasonably necessary to protect the Government's
interests.

Finally, it again must be noted that Defendants called no
witnesses, put on no affirmative case, and only entered
into evidence the legislative history of the Act. This evi-
dence, discussed in Section 1V(C)(1) above, does not suf-
fice to show the Act's restrictions on speech are “no more

© 2010 Thomson Reuters. No Claim to Orig. US Gov. Works.


http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&FindType=Y&SerialNum=1980101296
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&FindType=Y&SerialNum=1976142339

716 F.Supp.2d 884, 110 Fair Empl.Prac.Cas. (BNA) 801
(Cite as: 716 F.Supp.2d 884)

than is reasonably necessary” to achieve the goals of mili-
tary readiness and unit cohesion. (See supra Section
IV(C)(1).)

*929 For these reasons, Plaintiff is also entitled to judg-
ment on its claim for violation of the First Amendment's
guarantees of freedom of speech and petition.

VI. CONCLUSION

[27] Throughout the consideration and resolution of this
controversy, the Court has kept well in mind the overrid-
ing principle that “judicial deference to such congression-
al exercise of authority is at its apogee when legislative
action under the congressional authority to raise and sup-
port armies and make rules and regulations for their gov-
ernance is challenged.” Rostker, 453 U.S. at 70, 101 S.Ct.
2646. Nevertheless, as the Supreme Court held in Rostker
“deference does not mean abdication.” Id. at 67, 70, 101
S.Ct. 2646. Plaintiff has demonstrated it is entitled to the
relief sought on behalf of its members, a judicial declara-
tion that the Don't Ask, Don't Tell Act violates the Fifth
and First Amendments, and a permanent injunction bar-
ring its enforcement.

IT ISSO ORDERED.

FINDINGS OF FACT & CONCLUSIONS OF LAW
AFTER COURT TRIAL [Fed.R.Civ.P. 52]

This case was tried to the Court on July 13 through 16 and
July 20 through 23, 2010. After conclusion of the evi-
dence and closing arguments on July 23, 2010, both sides
timely submitted supplemental post-trial briefing on the
admissibility of a pretrial declaration submitted by Log
Cabin Republicans member John Doe,™ and the matter
stood submitted. Having considered all the evidence pre-
sented by the parties, as well as the argument and briefing
by counsel, the Court makes the following Findings of
Fact and Conclusions of Law pursuant to Federal Rule of
Civil Procedure 52.

EN1. The Court overruled Defendants' objections
to Exhibit 38, the April 27, 2006. Declaration of
John Doe, and considers the statements con-
tained therein regarding Doe's then-present state
of mind for the limited purpose for which they
were offered, i.e. Doe's state of mind with re-
spect to whether the Act chilled his speech and
ability to petition the government for a redress of
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grievances. See Fed. R. Evid. 803(3).

FINDINGS OF FACT ¢

FEN2. To the extent any of the Findings of Fact
should more properly be considered Conclusions
of Law, they shall be deemed as such.

1. Plaintiff Log Cabin Republicans (“Log Cabin,” “LCR,”
or “Plaintiff”) is a non-profit corporation founded in 1977
and organized under the laws of the District of Columbia.
(Trial Exs. 109 [Bylaws], 110 [Articles of Incorporation].)

2. Plaintiff's mission includes “assist[ing] in the develop-
ment and enactment of policies affecting the gay and les-
bian community ... by [the] federal government[ ] ... and
advocat[ing] and support[ing] ... activities or initiatives
which (i) provide equal rights under law to persons who
are gay or lesbian, [and] (ii) promote nondiscrimination
against or harassment of persons who are gay or lesbi-
an....” (Trial Ex. 109 [Mission Statement, attached as Ex.
A to Bylaws].) The relief sought here, i.e., the ability of
homosexual servicemembers to serve openly in the Unit-
ed States Armed Forces through repeal of the Don't Ask,
Don't Tell Act, relates to both aspects of Log Cabin's mis-
sion.

3. Plaintiff filed its Complaint on October 12, 2004. (Doc.
No. 1.) It filed a First Amended Complaint (“FAC”) on
April 28, 2006. (Doc. No. 25.)

4. Plaintiff seeks only declaratory and injunctive relief in
its First Amended Complaint; neither its claims nor the
relief *930 sought require individualized proof on the part
of its members.

John Doe's Standing

5. John Doe serves as a lieutenant colonel in the United
States Army Reserve. He joined Log Cabin Republicans
in early September 2004 by completing an application
form (using a pseudonym) and paying annual dues
through Martin Meekins, then a member of Plaintiff's
national board of directors. Meekins accepted the applica-
tion form and dues payment from Doe and forwarded
them to LCR's national headquarters. (Trial Ex. 38.)

6. Doe arranged to pay his membership dues in this man-
ner because he feared he would be discharged from the
Army Reserve pursuant to the Don't Ask, Don't Tell Act if
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he joined the organization openly, using his true name. Id.

7. Thus, at the time the Complaint was filed on October
12, 2004, John Doe was a member in good standing of
Plaintiff Log Cabin Republicans.

8. To comply with the Don't Ask, Don't Tell Act, Doe
must keep his sexual orientation a secret from his
coworkers, his unit, and his military superiors, and he
may not communicate the core of his emotions and identi-
ty to others in the same manner as heterosexual members
of the military, on pain of discharge from the Army. (Doc.
No. 212 [“July 6, 2010, Order™] at 16; Trial Ex. 38.)

9. Doe paid annual membership dues shortly before this
action was filed in October 2004, but LCR did not intro-
duce evidence showing Doe paid dues, or otherwise made
a financial contribution, to the organization after 2004.

10. The evidence was conflicting regarding the effect of a
member's nonpayment of dues. James Ensley testified that
when a member failed to renew his or her annual dues
payment, Log Cabin Republicans viewed the member as a
“former” or “inactive” member, but the name would not
be stricken from LCR's membership rolls or electronic
database simply because of tardiness in paying annual
dues. (Trial Tr. 74:12-75, July 13, 2010.) Terry Hamilton,
another member of the national board of directors, testi-
fied that a member who failed to renew his or her mem-
bership timely no longer would be considered a member,
but his testimony did not contradict Ensley's testimony
regarding the mailing list or membership rolls. (Trial Tr.
57:5-8, July 13, 2010.)

11. Despite the lack of evidence that Doe had paid annual
membership dues to LCR after 2004, he still served in the
Army Reserve and still was subject to discharge under the
Don't Ask, Don't Tell Act. Thus, he still had a personal
stake in the outcome of the case, and his injury-his sus-
ceptibility to discharge under the Act-continued to be
redressable by favorable resolution of the lawsuit.

John Nicholson's Standing

12. John Alexander Nicholson, 11, enlisted in the United
States Army in May 2001. (Trial Tr. 1135:6-12, July 20,
2010.) As detailed below, he received an honorable dis-
charge from the Army on March 22, 2002, pursuant to the
Don't Ask, Don't Tell Act. (Trial Tr. 1183:25-1184:3,
1185:22-1187:9, July 20, 2010.)
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13. In August 2005, Nicholson and others embarked on a
nationwide speaking tour sponsored by LCR to raise
awareness of the movement to repeal the Don't Ask, Don't
Tell Act. (Trial Tr. 1206:15-1207:11, July 21, 2010.)

14. LCR's national and Georgia state chapter leaders
asked Nicholson to join the organization formally after he
gave a speech at LCR's national convention on *931 April
28, 2006; he did not pay dues or make a cash contribution
at that time, but was told his membership was granted in
exchange for his services to the organization. (Trial Tr.
1207:22-1208:25, 1211:25-1212:15, July 21, 2010.) Later
he was told his was an honorary membership. (Trial Tr.
1211:10-12, 1214:13-15, July 21, 2010.)

15. Nicholson testified credibly that he did not complete a
paper membership application form on April 28, 2006,
because he gave the necessary information to an LCR
administrative assistant who entered it directly into a
computer. (Trial Tr. 1211:15-1212:15, July 21, 2010.)
Plaintiff maintains an electronic database of its member-
ship which lists Nicholson as a member of Log Cabin
Republicans as of April 28, 2006. (Trial Tr. 1209:20-22,
1212:16-1213:16, July 21, 2010.) Nicholson testified that
he remembered the precise date Log Cabin's Georgia
chapter granted him honorary membership because it was
the same day he addressed LCR's national convention.
(Trial Tr. 1208:11-15, 1210:11-1212:15, July 21, 2010.)

16. The testimony of James Ensley, President of LCR's
Georgia chapter since 2006 and a member of its national
board of directors since 2008, corroborated Nicholson's
testimony regarding the date he became a member of
LCR. (Trial Tr. 68:21-70:21, July 13, 2010.) The Georgia
chapter conferred honorary membership on Nicholson at
the 2006 Log Cabin Republicans national convention, in
recognition of his “remarkable” efforts on the nationwide
speaking tour and on college campuses toward repeal of
the Don't Ask, Don't Tell Act. (Trial Tr. 70:2-16, July 13,
2010.)

17. Ensley specifically recalled the date the Georgia chap-
ter conferred honorary membership on Nicholson because
Ensley's congressman had arranged a private tour of the
White House for Ensley on the morning of April 28,
2006, which was the same day Nicholson addressed the
convention. (Trial Tr. 70:17-71:6, July 13, 2010.) The
Court found Ensley to be a candid and credible witness.

18. Terry Hamilton is a 25-year member of Log Cabin
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Republicans and now serves as chairman of its national
board of directors. (Trial Tr. 33:11-35:22, July 13, 2010.)
He verified that the organization's membership records
reflected Nicholson's membership status since April 28,
2006, and also that Nicholson regularly attended and
spoke at the organization's annual conventions. (Trial Tr.
43:14-45:1, July 13, 2010.) Based on these indicia, Ham-
ilton understood Nicholson to be a member of the organi-
zation since that date. (Trial Tr. 38:8-39:3, July 13, 2010.)
The Court found Hamilton a credible and reliable witness.

19. Thus, Nicholson officially joined Log Cabin Republi-
cans on April 28, 2006, and has been a member continu-
ously since then. (Trial Tr. 1208:11-15, 1214:24-1215:17,
July 21, 2010.)

20. At the time Nicholson was conferred honorary mem-
bership, he satisfied the requirements for membership
under section 2.02 of the Log Cabin Republican Bylaws,
which states:

Honorary and Special Members: The Board of Direc-
tors may establish other criteria for granting an Honor-
ary Membership to Log Cabin Republicans for individ-
uals who have exhibited a unique or noteworth contri-
bution to the Mission of the Corporation or a Special
Membership to Log Cabin Republicans for individuals
or entities that have provided assistance to the Corpora-

tion. EN2

EN3. Defendants argue Nicholson's honorary
membership, pursuant to section 2.02 of the By-
laws did not confer membership on him because
LCR's Articles of Incorporation refer only to one
class of membership. (See Doc. No. 186 [Defs.'
Mem. Cont. Fact & Law] at 3-4.) The Court re-
jected this argument in its May 27, 2010, Order,
noting “Defendants' argument that Mr. Nichol-
son's honorary membership is insufficient to con-
fer standing on Plaintiff fails for two reasons....
Defendants have not shown that the bylaw cited
actually conflicts with Plaintiff's articles of in-
corporation .... [, and] [t]he District of Columbia
Nonprofit Corporation Act (the ‘Corporation
Act’) provides that a nonprofit corporation shall
designate its membership class or classes and ac-
companying qualifications ‘in the articles of in-
corporation or the bylaws.” D.C. Code 29-301.12
(emphasis added).” (May 27, 2010, Order at 24-
25.)
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*932 (Trial Ex. 109.)

21. Nicholson's membership in Log Cabin Republicans
has been uninterrupted and continuous since April 28,
2006, the date Plaintiff's Georgia chapter conferred hon-
orary membership upon him and also the date Plaintiff
filed its First Amended Complaint. In light of the Court's
May 27, 2010, Order, this is sufficient.

22. Martin Meekins testified credibly that the initiative for
filing this lawsuit came from the rank and file of the or-
ganization; Meekins then interviewed members regarding
the viability of a lawsuit and to determine if the members
met the requirements to confer standing on the organiza-
tion and wished to bring the lawsuit. (Trial Tr. 704:8-19,
705:11-707:12, July 16, 2010.)

Testimony from Former Servicemembers
Michael Almy

23. Michael Almy served for thirteen years as a commis-
sioned officer in the United States Air Force, finishing his
service as a major. (Trial Tr. 726:21-727:11, 728:11-12,
July 16, 2010.) His family has a heritage of military ser-
vice; his father retired as a colonel in the Air Force, and
two uncles served as career military officers as well. (Tri-
al Tr. 728:13-22, July 16, 2010.)

24. Almy entered active duty in 1993, after obtaining an
undergraduate degree in Information Technology while
serving in the Army ROTC program. He did not self-
identify as a gay man until a few years later. (Trial Tr.
726:23-727:2, 819:3-12, July 16, 2010.) After that, he
testified, the Don't Ask, Don't Tell Act created a natural
barrier between himself and his colleagues, as he could
not reveal or discuss his personal life with others. (Trial
Tr. 820:6-821:4, 821:19-822:9, July 16, 2010.) While it
was common for the officers to socialize when off duty,
he could not join them. (Trial Tr. 821:19-822:9, July 16,
2010.) All of this may have contributed to creating an
aura of suspicion about him, and a sense of distrust. (Trial
Tr. 820:19-821:4, July 16, 2010.)

25. The Court found Almy a forthright and credible wit-
ness whose modest demeanor and matter-of-fact recitation
of his service record did not disguise his impressive ca-
reer in the Air Force. Almy was deployed to Saudi Arabia
three times and helped enforce the southern “no fly” zone
over Irag. Almy set up new communications bases
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throughout military theaters in Jordan, Saudi Arabia, and
Irag, and was deployed in Saudi Arabia, serving in the
Communications Directorate, during the 2003 invasion of
Iraq. (Trial Tr. 742:16-743:11, 746:4-747:20, July 16,
2010.)

26. In 2003, after returning from his third deployment to
Saudi Arabia, Almy was promoted to the rank of major
and accepted a position as the Chief of Maintenance for
the 606th Air Control Squadron in Spangdahlem, Germa-
ny. (Trial Tr. 751:1-20, July 16, 2010.) In that role, Almy
commanded approximately 180 men in the Maintenance
Directorate. (Trial Tr. 751:21-22, 753:7-11, July 186,
2010.) The *933 three flights ™ in the Maintenance Di-
rectorate under his command in the 606th Air Control
Squadron deployed to Iraq in September 2004. His squad-
ron was responsible for maintaining and controlling the
airspace during the invasion of Fallujah, Irag, and he was
responsible for maintaining control over the vast majority
of Iraqi airspace, including Kirkuk, as well as maintaining
all satellite links and voice and data communications.
(Trial Tr. 753:7-755:24, July 16, 2010.) While stationed at
Balad Air Base, his flight experienced frequent mortar
attacks “usually several times a week, if not daily.” (Trial
Tr. 756:1-2, July 16, 2010.)

EN4. A “flight” is the Air Force term for a group
of airmen, comparable to a “unit” in the Army.
(Trial Tr. 1335:10-12, July 21, 2010.)

27. After Almy completed his third deployment to Iraq in
January 2005, someone began using the same computer
Almy had used while deployed; that person searched Ma-
jor Almy's private electronic mail message (“e-mail”)
files without his knowledge or permission. The search
included a folder of Major Almy's personal e-mail mes-
sages,™ sent to his friends and family members, and read
messages, including at least one message to a man dis-
cussing homosexual conduct. (Trial Tr. 764:23-766:6-
767:2,July 16, 2010.)

ENS. According to Major Almy's uncontradicted
testimony on this point, the Air Force, “for mo-
rale purposes,” allows servicemembers deployed
in combat zones to use their government e-mail
account for personal e-mail. (Trial Tr. 767:3-18,
794:6-15, 796:6-798:4, July 16, 2010.) Almy
separated the personal e-mail he received in his
government e-mail account into a folder titled
“Friends.” (Trial Tr. 769:20-770:15, July 16,
2010.)
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28. Almy thought the privacy of his messages was pro-
tected; he was very knowledgeable about the military's
policy regarding the privacy of email accounts because of
his responsibility for information systems. (Trial Tr.
772:20-773:4, 794:6-15, 796:6-798:4, July 16, 2010.) He
knew, for example, that according to Air Force policy, e-
mail accounts could not be searched unless authorized by
proper legal authority or a squadron commander or higher
in the military chain of command. (Trial Tr. 772:20-
773:4, July 16, 2010.)

29. Almy only learned his private e-mail had been
searched when he returned to Germany and his command-
ing officer confronted Almy with the messages, read him
the Don't Ask, Don't Tell Act, and pressured him to admit
he was homosexual. (Trial Tr. 764:23-766:6, 773:13-20,
July 16, 2010.) At the end of the meeting, Almy was re-
lieved of his duties, and his commanding officer informed
the other officers in the squadron of this. (Trial Tr. 774:7-
15, July 16, 2010.)

30. Almy had attained one of the highest level security
clearances available for military personnel, “top secret
SCI ™8 ¢learance;” approximately three months after
Almy was relieved of his duties, his security clearance
was suspended. (Trial Tr. 775:8-15, July 16, 2010.)

ENG. “SCI” stands for “Sensitive Compartment-
ed Information.”

31. Initially, Almy contested his discharge, as he felt he
had not violated the terms of the Don't Ask, Don't Tell
Act: he had never told anyone in the military he was gay.
(Trial Tr. 775:19-776:9, July 16, 2010.) Rather, Almy's
understanding was that his discharge was based solely on
the e-mail discovered on the computer in Irag. (Trial Tr.
793:6-9, July 16, 2010.)

32. Accordingly, Almy invoked his right to an administra-
tive hearing and solicited letters of support from those
who had worked with him in the Air Force. (Trial *934
Tr. 775:19-776:9, 777:2-8, July 16, 2010.) Everyone he
asked to write such a letter agreed to do so. (Trial Tr.
777:17-25, July 16, 2010.)

33. Colonel Paul Trahan, U.S. Army (Ret.), wrote: “My
view is that Major Almy has been, and will continue to be
an excellent officer. As a former Commander and Inspec-
tor General 1 am well aware of the specifics of the Homo-
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sexual Conduct Policy. To my knowledge, Major Almy is
not in violation of any of the provisions of the policy. To
the contrary, it appears that in prosecuting the case against
Major Almy, the USAF may have violated the ‘Don't
Ask, Don't Tell Policy,” the Electronic Privacy Act and
Presidential directives regarding the suspension of securi-
ty clearances.” (Trial Ex. 113 [Character Reference Letter
from Col. Paul Trahan, U.S. Army (Ret.) ].)

34. Captain Timothy Higgins wrote: “Of the four mainte-
nance directorate chiefs | have worked with at the 606th,
Major Almy is by far the finest. During his tenure as the
[director of logistics], he had maintenance training at the
highest levels seen to date .... His troops respected him
because they believed he had their best interests at heart.”
(Trial Ex. 117 [Character Reference Letter from Timothy
J. Higgins, Capt. USAF].)

35. Those who served under Almy wrote equally strong
praise: “I can say without reservation that Maj. Almy was
the best supervisor I have ever had.” (Trial Ex. 120
[Character Reference Letter from Rahsul J. Freeman, 1st
Lt., USAF].) “I was deployed with him during the NATO
Exercise CLEAN HUNTER 2004. His leadership was key
to our successful completion of the mission. He was well
liked and respected by the enlisted personnel in the unit.”
(Trial Ex. 122 [Character Reference Letter from Leslie D.
McElya, SM Sgt. USAF (Ret.) ].)

36. Almy's commanding officer while his discharge pro-
ceedings were pending, Lt. Col. Jeffrey B. Kromer, wrote
that he was convinced “the Air Force, its personnel, mis-
sion and tradition remains unchanged and unharmed de-
spite [Almy's] alleged [violations of the Don't Ask, Don't
Tell Act].” (Trial Ex. 114.)

37. During the course of Almy's discharge proceedings,
he was relieved of his command, but remained at
Spangdahlem Air Base performing “ad hoc” duties. (Trial
Tr. 810:18-811:1, 816:5-16 July 16, 2010.) Almy testified
he observed the effect his abrupt removal from his duties
had on his former unit: the maintenance, availability, and
readiness of the equipment to meet the mission declined.
(Trial Tr. 813:19-24, 815:2-18, July 16, 2010.)

38. One officer in the 606th Air Control Squadron ob-
served that the squadron “fell apart” after Major Almy
was relieved of his duties, illustrating “how important
Maj. Almy was[,] not only to the mission but to his
troops.” (Trial Ex. 121 [Character Reference Letter from
Bryan M. Zollinger, 1st Lt. USAF, 606th Air Control
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Squadron].)

39. After sixteen months, Almy agreed to drop his request
for an administrative hearing and to accept an honorable
discharge. He testified he did so because of his own ex-
hausted emotional state and the risk that a less-than-
honorable discharge would affect his ability to obtain a
civilian job or receive his retirement benefits. (Trial Tr.
798:8-799:13, July 16, 2010.) Almy refused to sign his
official discharge papers, however, because they listed the
reason for discharge as admitted homosexuality. (See Tri-
al Ex. 112; Trial Tr. 800:1-801:20, July 16, 2010.)

40. Major Almy received many awards and honors during
his service in the Air Force. For example, while serving at
*935 Tinker Air Force Base in the late 1990s with the
Third Combat Communications Group, he was selected as
“Officer of the Year,” chosen as the top performer among
his peers for “exemplary leadership, dedication to the
mission, and going above and beyond the call of duty.”
(Trial Tr. 741:1-11, July 16, 2010.) In 2001, he was one
of six Air Force officers chosen to attend the residential
training program for officers at the Marine Corps Quan-
tico headquarters. (Trial Tr. 744:7-745:20.) In 2005, he
was awarded the Lt. General Leo Marquez Award, given
to the top Air Force communications officer serving in
Europe. (Trial Tr. 760:8-761:1, July 16, 2010.) Although
Almy had been relieved of command during the pendency
of the discharge proceedings, Almy's wing commander,
Colonel Goldfein, recommended that Almy be promoted
to lieutenant colonel. (Trial Tr. 816:19-818:1, July 16,
2010.)

41. Almy testified that if the Act were no longer in effect,
he “wouldn't hesitate” to rejoin the Air Force. (Trial Tr.
827:3-5, July 16, 2010.)

Joseph Rocha

42. Joseph Rocha enlisted in the United States Navy on
April 27, 2004, his eighteenth birthday. (Trial Tr. 473:19-
23, July 15, 2010.) His family, like Major Almy's, had a
tradition of military service, and the September 11, 2001,
attacks also motivated him to enlist. (Trial Tr. 474:5-24,
July 15, 2010.) He wanted to be an officer in the United
States Marine Corps, but was not admitted to the Naval
Academy directly out of high school; so he hoped to enter
Officer Training School through diligence as an enlisted
man. (Trial Tr. 473:24-474:24, July 15, 2010.)

43. After successfully completing basic training, Rocha
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was promoted to seaman apprentice and received further
training in counter-terrorism and force protection. (Trial
Tr. 475:7-476:5, July 15, 2010.) He then volunteered for
deployment on a military mission to Bahrain. (Trial Tr.
476:6-12, July 15, 2010.)

44, Once he arrived at the Naval Support base in Bahrain,
Rocha sought out the base's canine handler position be-
cause he wanted to specialize in becoming an explosive-
device handler. (Trial Tr. 477:12-22, July 15, 2010.)

45. The canine group is an elite and competitive unit, for
which qualification is very difficult. (Trial Tr. 478:11-16,
July 15, 2010.) Rocha volunteered his off-duty time to
earn the qualifications to interview and be tested for a
kennel-support assignment; during this time, his interac-
tions with members of the canine unit were limited to one
or two handlers on the night shift when he volunteered.
(Trial Tr. 478:20-479:13, July 15, 2010.)

46. Eventually, Rocha took and passed oral and written
examinations with Chief Petty Officer Toussaint, the ca-
nine group's commanding officer; Rocha met the other
qualifications and received an assignment in kennel sup-
port. (Trial Tr. 480:11-19, 481:4-9, July 15, 2010.) His
duties were to ensure the dogs-that were trained to sniff
and detect explosives and explosive devices-were clean,
fed, medicated, and exercised. (Trial Tr. 481:10-17, July
15, 2010.)

47. At the same time, Rocha voluntarily participated in
additional physical training exercises with members of the
Marine Corps, such as martial arts and combat operations
training, in the belief this eventually would improve his
chances for admission to the Naval Academy. (Trial Tr.
482:16-483:6, July 15, 2010.)

48. As Rocha aspired to become a Marine officer, after
receiving permission through the Marine chain of com-
mand, he began “more formal training,” eventually earn-
ing *936 martial arts, combat, and swimming qualifica-
tions. (Trial Tr. 482:21-483:12, July 15, 2010.)

49. Once assigned as kennel support to the canine unit
and under Chief Petty Officer Toussaint's command, Ro-
cha was hazed and harassed constantly, to an unconscion-
able degree and in shocking fashion. When the eighteen-
year-old Rocha declined to participate in the unit's prac-
tice of visiting prostitutes, he was taunted, asked if he was
a “faggot,” and told he needed to prove his heterosexuali-
ty by consorting with prostitutes. (Trial Tr. 486:18-487:2,
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488:3-7, July 15, 2010.) Toussaint freely referred to him
as “gay” to the others in the unit, who then began to use
derogatory language towards Rocha. (Trial Tr. 486:11-17,
July 15, 2010.)

50. When Rocha refused to answer questions about his
sexual orientation from Toussaint and others in the unit,
“it became a frenzy,” in Rocha's words, and his superiors
in the canine unit would gather around him, simulate sex-
ual positions, and ask if U.S. Marine Corps soldiers per-
formed various sexual acts on him. (Trial Tr. 487:20-
488:7, 488:8-19, July 15, 2010.) Toussaint ordered all of
the other men in the unit to beat Rocha on the his nine-
teenth birthday. (Trial Tr. 485:16-486:3, July 15, 2010.)

51. On one occasion that Rocha testified was especially
dehumanizing, Toussaint brought a dozen dogs to the
Department of Defense Dependents School for a bomb
threat training exercise. For the “training exercise” he
instructed Rocha to simulate performing oral sex on an-
other enlisted man, Martinez, while Toussaint called out
commands about how Rocha should make the scenario
appear more “queer.” (Trial Tr. 490:13-492:19, July 15,
2010.)

52. On another occasion, Toussaint had Rocha leashed
like a dog, paraded around the grounds in front of other
soldiers, tied to a chair, force-fed dog food, and left in a
dog kennel covered with feces. (Trial Tr. 521:11-522:1,
July 15, 2010.)

53. Rocha testified that during this deployment in Bah-
rain, he never told anyone he was gay because he wanted
to comply with the Don't Ask, Don't Tell Act. (Trial Tr.
487:20-488:2, July 15, 2010.) He did not report any of the
mistreatment he suffered, although he believed it violated
Navy regulations. (Trial Tr. 488:20-489:14, July 15,
2010.) Toussaint was his commanding officer to whom he
normally would direct such a report yet was either re-
sponsible for the mistreatment or present when others
engaged in it. (1d.)

54. Rocha's only other choice was to report the miscon-
duct to the Inspector General, which he did not believe
was feasible. (Trial Tr. 499:6-16, 533:2-19, July 15,
2010.) He was eighteen to nineteen years old at the time,
far from home, and all of the perpetrators were senior to
him in rank and led in the misconduct by his commanding
officer. (Trial Tr. 488:20-489:14, July 15, 2010.)

55. Eventually Rocha received the assignment he had
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hoped for, returning to the United States and reporting to
Lackland Air Force Base for Military Working Dog
Training School. (Trial Tr. 499:20-500:1, July 15, 2010.)

56. Once he completed the training at Lackland success-
fully, he returned to Bahrain, where he found that alt-
hough he was now a military dog handler himself, the
same atmosphere prevailed. (Trial Tr. 500:2-6, 16-18,
July 15, 2010.)

57. A new petty officer had joined the unit, Petty Officer
Wilburn, who declared openly that Rocha was “every-
thing he hated: liberal, [Roman] Catholic, and gay.” (Trial
Tr. 501:19-502:11, July 15, 2010.) Wilburn trailed Rocha
regularly as Rocha tried to carry out his duties, taunting
and *937 harassing him. Rocha wrote Wilburn a letter
complaining about his conduct; in response, Wilburn left
an image of two men engaging in homosexual activity on
Rocha's computer with the message that if Rocha com-
plained, “no one will care.” (Trial Tr. 502:12-504:5, July
15, 2010.)

58. When the Navy undertook an investigation of Tous-
saint's command (apparently unmotivated by anything
Rocha said or did), Rocha was questioned by a captain
but at first refused to answer any questions about the mis-
treatment he was subjected to because he was afraid the
investigation might lead to questions about his sexual
orientation and an investigation on that subject. (Trial Tr.
519:16-520:10, July 15, 2010.)

59. So great was Rocha's fear of retaliation that he re-
sponded to an investigating officer's questions regarding
Toussaint only after he was threatened with a court mar-
tial if he continued to refuse to respond. (Trial Tr. 520:11-
15, July 15, 2010.)

60. The Navy recognized Rocha with several awards dur-
ing his service, including the Navy and Marine Corps
Achievement Medal for professional achievement that
exceeds expectations; the Global War on Terrorism Ex-
peditionary Medal; the National Defense Service Medal,
and the Navy Expert Rifleman Medal. (Trial Tr. 517:23-
24,518:7-8, 14-16, 519:4-7, July 15, 2010.)

61. Rocha received consistently excellent performance
evaluations and reviews while he served in the Navy. (See
Trial Exs. 144, 145.) In Rocha's review covering February
18, 2005, through July 15, 2005, his supervisors-including
Toussaint-described Rocha as “highly motivated” and a
“dedicated, extremely reliable performer who approaches
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every task with enthusiasm.” (Trial Ex. 145; Trial Tr.
494:23-497:13, July 15, 2010.) Rocha's review also stated
that he was a “proven performer” who was “highly rec-
ommended for advancement.” (Trial Tr. 496:16-497:3,
July 15, 2010.) Rocha's review recommended him for
early promotion, which he received shortly thereafter.
(Trial Tr. 497:7-22, July 15, 2010.) Toussaint signed the
review as Rocha's senior reviewing military officer. (Trial
Tr. 495:19-23, 498:4-6, July 15, 2010.)

62. Despite the ongoing harassment, Rocha continued to
receive exemplary reviews from his supervisors in the
canine handling unit, including Toussaint. In a review
covering July 16, 2005, through June 16, 2006, then-Petty
Officer Rocha is described as an “exceptionally outstand-
ing young sailor whose performance, initiative, and im-
measurable energy make[ ] him a model Master-At-
Arms.” (Trial Ex. 144; Trial Tr. 504:23-506,19, July 15,
2010.) The review also noted that as a military working
dog handler, Rocha “flawlessly inspected [over 300 items
of military equipment,] increasing the force protection of
NSA Bahrain.” (Trial Ex. 144; Trial Tr. 506:10-13, July
15, 2010.)

63. As a result of his performance as a military working
dog handler, Rocha received the Navy and Marine Corps
Achievement Medal, which is given when an enlisted
member exceeds expectations. (Trial Tr. 517:15-518:6
July 15, 2010.)

64. In 2006, Rocha was chosen to receive the sole nomi-
nation from his congressman for entrance into the U.S.
Naval Academy, and Rocha chose to apply to the Naval
Academy's preparatory school in the event he was not
accepted directly into the Naval Academy.™ (Trial Tr.
506:1-4; 507:4-23, July 15, 2010.)

EN7. According to Rocha's uncontradicted testi-
mony on this point, the preparatory school is de-
signed to give extra academic support before en-
try into the Naval Academy at Annapolis. (Trial
Tr. 507:24-508:4, July 15, 2010.) Once admitted
into the Naval Academy's preparatory school,
acceptance into Annapolis is guaranteed. (Trial
Tr. 508:5-12, July 15, 2010.)

*938 65. Rocha received the required nomination of eve-
ryone in his chain of command for his entry into the Na-
val Academy and was accepted into its preparatory
school. (Trial Tr. 508:13-509:6, July 15, 2010.) Hearing
of acceptance to the Academy was “the most significant
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moment of [his] life ..., [because acceptance into the Na-
val Academy] was the biggest dream [he'd] ever had.”
(Trial Tr. 519:8-15, July 15, 2010.)

66. Once he enrolled at the preparatory academy, Rocha
had the opportunity to reflect on his experiences in Bah-
rain. (Trial Tr. 522:12-24, July 15, 2010.) His instructors
at the preparatory school stressed the nature of the fifteen-
to twenty-year commitment expected of the officer candi-
dates. (Id.) Rocha understood he was gay when he enlist-
ed in the Navy at age eighteen, and had complied fully
with the Don't Ask, Don't Tell Act during his service,
which he had thought would protect him. (Id.)

67. After reflecting on his experiences in the military
working dog unit in Bahrain, however, he decided it
would be impossible for him to serve under the restraints
of the Act and fulfill the commitment expected of him. He
then decided to inform the Navy of his sexual orientation.
(Trial Tr. 522:12-523:15, July 15, 2010.)

68. He first sought permission from his immediate super-
visor, Ensign Reingelstein, to speak to the division com-
mander; Ensign Reingelstein unsuccessfully tried to per-
suade Rocha to change his mind. (Trial Tr. 523:14-
524:14, July 15, 2010.) Rocha then was allowed to meet
with his commanding officer, Lt. Bonnieuto, who listened
and told him to return to his unit. (Trial Tr. 525:2-19, July
15, 2010.)

69. Eventually, he received an honorable discharge (see
Trial Ex. 144), although before accepting Rocha's state-
ment, Lt. Bonnieuto tried to dissuade him, telling him he
was being considered for various honors and leadership
positions at the preparatory school, including “battalion
leadership.” (Trial Tr. 525:21-526:6, 527:13-528:22,
530:4-25, July 15, 2010.)

70. After his discharge, Rocha was diagnosed with ser-
vice-related disorders including “post-traumatic stress
disorder with major depression.” (Trial Tr. 532:11-19,
July 15, 2010.)

71. Rocha testified he would rejoin the Navy if the Don't
Ask, Don't Tell Act was repealed. (Trial Tr. 533:24-534:2,
July 15, 2010.)

72. Even when recounting the mistreatment endured un-
der Toussaint's command, Rocha testified in an understat-
ed and sincere manner. The Court found him a forthright
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and credible witness.
Jenny Kopfstein

73. Jenny Kopfstein joined the United States Navy in
1995 when she entered the United States Naval Academy;
after graduation and further training, she began serving on
the combatant ship USS Shiloh on March 15, 2000. (Trial
Tr.919:12-14, 926:11-927:3, 927:12-19, July 16, 2010.)

74. Kopfstein was assigned as the ship's ordnance officer,
which means she “was in charge of two weapon systems
and a division of [fifteen] sailors.” (Trial Tr. 928:22-
929:6, July 16, 2010.) When assigned as “officer of the
deck,” Kopfstein was “in charge of whatever the ship
happened to be doing at that time,” and coordinating *939
the ship's training exercises of as many as twenty to thirty
sailors. (Trial Tr. 929:7-930:4, July 16, 2010.)

75. Once assigned to the USS Shiloh, Kopfstein discov-
ered the Act made it impossible for her to answer candid-
ly her shipmates' everyday questions about such matters
as how she spent weekends or leave time; to do so would
place her in violation of the Act as she would necessarily
be revealing the existence of her leshian partner. (Trial Tr.
931:22-932:11, July 16, 2010.) Having to conceal infor-
mation that typically was shared made her feel as though
other officers might distrust her, and that trust is critical,
especially in emergencies or crises. (Trial Tr. 957:6-22,
July 20, 2010.)

76. The Don't Ask, Don't Tell Act's prohibition on gay
and lesbian servicemembers revealing their sexual orien-
tation affects trust among shipmates, as Kopfstein testi-
fied, because it causes people to “hide significant parts of
themselves,” making it harder to establish the necessary
sense of teamwork. (Trial Tr. 978:16-979:18 July 20,
2010.) When she overheard homophobic comments and
name-calling by her shipmates, she felt she could neither
report them nor confront the offenders, because to do ei-
ther might call unwanted suspicion upon her. (Trial Tr.
932:18-933:6, July 16, 2010.)

77. After serving for four months on the USS Shiloh,
Kopfstein wrote a letter to Captain Liggett, her command-
ing officer, stating she was a lesbian; she wanted Captain
Liggett to learn this from her rather than hear it from an-
other source. (Trial Tr. 933:7-13, 935:8-23, July 16, 2010;
Trial Ex. 140 [“Memorandum of Record” from Kopfstein
to Liggett, July 17, 2000].)
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78. Captain Liggett did not begin any discharge proceed-
ings after Kopfstein wrote this letter; he told her this was
because he did not know her well and thought she might
have written the letter not because she was a leshian, but
rather as an attempt to avoid deployment to the Arabian
Gulf. (Trial Tr. 935:20-937:11, July 16, 2010; 985:5-14,
July 20, 2010.)

79. Kopfstein continued to serve and perform her duties in
the same manner she had before writing, but no longer
lying or evading her shipmates' questions about her per-
sonal life when asked. (Trial Tr. 950:25-951:11, July 20,
2010.)

80. When leaving the USS Shiloh, to be replaced by Cap-
tain Dewes, Captain Liggett not only invited Kopfstein to
the farewell party at his house for the officers and their
spouses, but made a point of telling her she was welcome
to bring “any guest she chose” with her. (Trial Tr. 955:12-
956:8, July 20, 2010.) Kopfstein and her partner attended
the party, and Kopfstein testified that Captain Liggett and
his wife welcomed them both warmly, as did everyone
else present. (Trial Tr. 956:12-25, July 20, 2010.)

81. During the abbreviated course of her service, the Na-
vy awarded Kopfstein many honors. For example, she
was chosen to steer the USS Shiloh in a ship steering
competition; after the USS Shiloh won the competition,
she received a personal commendation from the Admiral
who also ceremonially “gave her his coin,” a rare and
prized tribute. (Trial Tr. 952:14-953:20, July 20, 2010.)
When she returned from overseas deployment after the
bombing of the USS Cole off the coast of Yemen in Feb-
ruary 2001, the Navy awarded her the Sea Service De-
ployment Ribbon, another commendation not routinely
awarded. (Trial Tr. 949:11-22, 954:5-22, July 20, 2010.)
She also was awarded the Naval Expeditionary Medal
after the Yemen deployment. (Trial Tr. 955:5-11.)

82. On September 11, 2001, Kopfstein was the ordnance
officer on the USS Shiloh,*940 in charge of all the weap-
ons on the ship; the captain chose her to be officer of the
deck as the ship was assigned to defend the West Coast
against possible attack in the wake of the attacks on New
York and the Pentagon. (Trial Tr. 958:17-962:19, 963:22-
25, July 20, 2010.) In October 2001, the Navy awarded
her the Surface Warfare Officer pin, during a ceremony
where her captain took off his pin and pinned it on her
chest. (Trial Tr. 968:8-970:1, July 20, 2010.)
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83. In evaluations completed before and after Kopfstein
revealed her sexual orientation, her commanding officers
praised her as the USS Shiloh' s “best [o]fficer of [the
dleck,” a “[t]lop [n]otch performer,” “a gifted ship han-
dler,” and the manager of “one of the best ship's led and
organized divisions,” and a “[s]uperb [t]rainer” with a
“great talent for teaching other junior officers.” (Trial
Exs. 138, 139.)

84. Two captains under whom she served came to the
Board of Inquiry to testify on her behalf during her dis-
charge proceedings. (Trial Tr. 974:2-977:11, July 20,
2010.) Captain W.E. Dewes, Kopfstein's commanding
officer at the time of her discharge, reported that “[h]er
sexual orientation has not disrupted good order and disci-
pline onboard USS SHILOH;” rather, Kopfstein was “an
asset to the ship and the Navy” and “played an important
role in enhancing the ship[‘]s strong reputation.... She is a
trusted [o]fficer of the [d]eck and best ship handler among
her peers. Possesses an instinctive sense of relative mo-
tion-a natural Seaman.” (Trial Ex. 139.)

85. Captain Liggett also attended her discharge proceed-
ings, where he testified that “it would be a shame for the
service to lose her.” (Trial Ex. 138.)

86. Kopfstein served in the Navy without concealing her
sexual orientation for two years and four months before
her discharge. During that time, to her knowledge, no one
complained about the quality of her work or about being
assigned to serve with her. (Trial Tr. 984:8-12, 987:6-8,
989:9-17, July 20, 2010.)

87. Kopfstein did not want to leave the Navy; she enjoyed
the company of her shipmates and found her work re-
warding. (Trial Tr. 973:16-24, July 20, 2010.)

88. Nevertheless, Kopfstein was discharged under the
Don't Ask, Don't Tell Act. (Id.) Although she appealed
the decision to separate her from the Navy, she did not
prevail, and on October 31, 2002, she received an honora-
ble discharge. (Trial Tr. 977:9-20, July 20, 2010.)

89. Kopfstein testified she “absolutely” would rejoin the
Navy if the Act were repealed. (Trial Tr. 980:16-22, July
20, 2010.)

90. The Court found Kopfstein an honest, candid, and
believable witness; she testified with modest understate-
ment about her talent and achievements as a naval officer
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and with obvious sincerity about her desire to rejoin to
fulfill her original commitment.

John Nicholson

91. John Nicholson enlisted in the United States Army in
May 2001. (Trial Tr. 1135:6-12, July 20, 2010.) At the
time he enlisted, he was fluent in Spanish and “fairly pro-
ficient” in Italian and Portuguese. (Trial Tr. 1129:3-
1130:23, 1134:10-23, 1135:13-18, July 20, 2010.) He
underwent testing in the military for foreign language
aptitude and qualified for the most difficult level of lan-
guage training, Category 4. (Trial Tr. 1151:25-1152:3,
1154:4-9, July 20, 2010.)

92. While Nicholson served, especially while in basic
training at Fort Benning, Georgia, he sometimes heard
other soldiers*941 make sexist or homophobic slurs but
was afraid to report these violations of military conduct
lest suspicion fall on him or he be retaliated against in a
manner that would lead to his discharge under the Act.
(Trial Tr. 1138:1-1142:14, 1143:2-24, July 20, 2010.)

93. The Don't Ask, Don't Tell Act prevented Nicholson
from being open and candid with others in his unit; it kept
him under a “cloud of fear,” and caused him to lie about
and alter who he was. (Trial Tr. 1194:17-1196:20, July
20, 2010.)

94. After completing his basic training, Nicholson was
assigned to Fort Huachuca, Arizona, to train as a human
intelligence collector. (Trial Tr. 1143:25-1144:3, July 20,
2010.) While completing his intelligence training at Fort
Huachuca, Nicholson requested and received a reassign-
ment to counterintelligence, but remained at Fort Huachu-
ca to complete the requisite counterintelligence training.
(Trial Tr. 1148:5-14, July 20, 2010.)

95. Nicholson was waiting to start the next cycle of the
counterintelligence course when another servicemember
started spreading a rumor that Nicholson was gay. (Trial
Tr. 1154:12-18, July 20, 2010.)

96. The rumor originated because, while off duty in Janu-
ary 2002, Nicholson wrote a letter to a man with whom he
had a relationship before joining the Army. Nicholson
wrote the letter in Portuguese to prevent other service-
members from reading it, because it contained references
that could reveal Nicholson's sexual orientation. (Trial Tr.
1134:10-23, 1161:10-1163:7, July 20, 2010.)
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97. Despite Nicholson's precautions, another service-
member caught sight of the letter while chatting with Ni-
cholson. (1d.) After the two had been talking for a few
minutes, Nicholson realized she was one of the few per-
sons he knew in the Army who also could also read Por-
tuguese; he gathered up the pages of his letter after he
noticed she appeared to be interested in it and reading it.
(Id.; Trial Tr. 1163:8-18, July 20, 2010.)

98. After this incident, members of Nicholson's unit ap-
proached him and told him to “be more careful” with re-
gard to disclosing his sexual orientation. (Trial Tr.
1164:3-1165:10, July 20, 2010.) Nicholson sought his
platoon sergeant's assistance to stop the spread of the ru-
mor, but the sergeant instead informed the chain of com-
mand. (Trial Tr. 1166:9-1167:19, 1170:9-15, July 20,
2010.)

99. Nicholson's company commander summoned Nichol-
son to his office and informed Nicholson that he was ini-
tiating discharge proceedings. (Trial Tr. 1180:21-1182:9,
July 20, 2010.) Upon leaving the meeting, the platoon
sergeant, who also had been present at the meeting, or-
dered Nicholson not to disclose why he was being dis-
charged from the Army. (Trial Tr. 1182:11-1183:15, July
20, 2010.)

100. After meeting with his company commander, Ni-
cholson was separated from his platoon and placed in a
wing of the barracks containing other servicemembers
who were being discharged for reasons such as drug use
and failing to disclose criminal convictions before enlist-
ment. (Trial Tr. 1184:11-1185:11, July 20, 2010.)

101. Two months later, Nicholson was honorably dis-
charged under the Don't Ask, Don't Tell Act. (Trial Tr.
1183:25-1184:10, 1187:10-13, July 20, 2010.)

102. Nicholson testified he “absolutely” would return to
the Army if the Don't Ask, Don't Tell Act were invalidat-
ed. (Trial Tr. 1209:4-5, July 21, 2010.)

103. As noted above with respect to his testimony on the
standing issue, the Court observed Nicholson to be credi-
ble and forthright.

*942 Anthony Loverde

104. Anthony Loverde joined the United States Air Force
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on February 13, 2001, making a six-year commitment and
hoping to use his G.I. Bill benefits to obtain a post-
graduate degree eventually. (Trial Tr. 1326:19-24,
1327:16-1328:22, July 21, 2010.)

105. After completing basic training, he received special-
ized training in electronics and further training in calibra-
tions, after which he qualified at the journeyman level as
a Precision Measurement Equipment Laboratory
(“PMEL”) technician. (Trial Tr. 1329:5-24, July 21,
2010.) A PMEL technician calibrates the accuracy, relia-
bility, and traceability of all types of equipment, including
precision warfare equipment. (Trial Tr. 1335:13-1336:5,
July 21, 2010.)

106. After completing training in December 2001, Lover-
de was stationed at Ramstein Air Base in Germany. (Trial
Tr. 1334:18-21, July 21, 2010.) While at Ramstein,
Loverde's flight was responsible for calibrating and ensur-
ing the accuracy and reliability of “various equipment
used throughout the Air Force.” (Trial Tr. 1335:13-
1336:20, July 21, 2010.) Loverde was stationed at Ram-
stein for approximately three years. (Trial Tr. 1337:5-11,
July 21, 2010.)

107. After completing his tour at Ramstein Air Base,
Loverde was stationed at Edwards Air Force Base in Cali-
fornia for approximately two years. (Trial Tr. 1341:17-
1342:2, July 21, 2010.) While stationed at Edwards,
Loverde was deployed to Al Udeid Air Base in Qatar for
four months, where he supported Operations lIraqi Free-
dom and Enduring Freedom, as well as missions in the
Horn of Africa. (Trial Tr. 1344:8-22, 1345:17-21, July 21,
2010.)

108. During his stint in the Air Force, Loverde received
frequent promotions. Three and one-half years after en-
listment, for example, he was promoted to staff sergeant,
although the usual length of time to reach that rank is six
years. (Trial Tr. 1337:12-1338:5, 1338:21-1339:12, July
21, 2010.)

109. After serving his initial enlistment commitment, he
reenlisted and received further training to qualify as a
loadmaster. (Trial Tr. 1352:25-1353:15, July 21, 2010.) In
that capacity, he flew sixty-one combat missions in Iraq,
where he received two Air Medals. (Trial Tr. 1357:12-17,
1359:17-25, July 21, 2010.)

110. Loverde testified he was raised in a religious family
and his church taught that homosexuality was a sin; he
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had not realized he was gay at the time he joined the mili-
tary at age twenty-one. (Trial Tr. 1327:16-17, 1330:13-25,
July 21, 2010.) After he became aware of his sexual ori-
entation, he researched the Don't Ask, Don't Tell Act and
found the Servicemembers' Legal Defense Network web-
site. (Trial Tr. 1332:13-1333:4, July 21, 2010.) He under-
stood that there were three grounds for discharge under
the Act-marriage, conduct, and statements. (Trial Tr.
1332:17-1333:4, July 21, 2010.) He resolved to comply
with the Act and remain in the Air Force.

111. The Air Force's core values are “Integrity First, Ser-
vice Before Self, and Excellence in All We Do.” (Trial
Tr. 1333:5-24, July 21, 2010; 367:20-25, July 14, 2010.)
Loverde testified that the Don't Ask, Don't Tell Act effec-
tively made it impossible to honor the “Integrity First”
value of the credo, because on occasion, he felt forced to
lie rather than violate the Act. Once, when with other ser-
vicemembers in a bar off base in Germany, he refused the
sexual advances of a German civilian woman, and his
colleagues asked *943 him if he was gay; on another oc-
casion, a subordinate airman asked Loverde about his
sexual orientation. (Trial Tr. 1333:5-1334:16, 1349:24-
1350:24, July 21, 2010.)

112. During the time he served as a loadmaster at Ram-
stein Air Base in Germany, Loverde's flight chief often
used offensive epithets to refer to homosexuals, as well as
racist and sexist slurs. (Trial Tr. 1364:16-1365:25, July
21, 2010.) Although Loverde was disturbed by this, he
felt he had no recourse and could not report it lest he draw
attention to his sexual orientation. Therefore, during the
year he served under this officer, he never made any for-
mal or informal complaint about it. (Id.; Trial Tr.
1366:13-15, July 21, 2010.)

113. Loverde also testified that during his combat de-
ployments and during his assignments to bases in Germa-
ny and California, he faced the difficulty of having to hide
his personal life from his colleagues and avoiding conver-
sations with them about everyday life over meals, for ex-
ample. (Trial Tr. 1360:1-1361:17, July 21, 2010.) He be-
came so skilled at avoiding his fellow airmen that they
nicknamed him “Vapor” in recognition of his ability to
vanish when off duty. (1d.)

114. In April 2008, Loverde decided he was no longer
willing to conceal his sexual orientation. (Trial Tr.
1366:16-20, July 21, 2010.) At that time, he was deployed
at Ali Al Saleem Air Base in Kuwait, and he delayed for-
mally telling his commanding officer of his decision until
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his return to Germany, lest his entire flight's mission be
disrupted and their return from deployment delayed. (Tri-
al Tr. 1355:18-21, 1366:16-1367:25, July 21, 2010.)

115. When Loverde returned to Germany from his de-
ployment, he wrote to his first sergeant, requesting to
speak to his commanding officer about continuing to
serve under the Don't Ask, Don't Tell Act, and stating that
while he wanted to continue serving in the Air Force, he
could not do so under that law. (Id.; Trial Tr. 1368:20-
1369:3, July 21, 2010.)

116. Loverde's superiors recommended the Air Force re-
tain him and commended him for being “nothing less than
an outstanding [noncommissioned officer]” and “a strong
asset” to the Air Force. (Trial Exs. 136, 137.) They
praised him for demonstrating an “exceptional work eth-
ic” and “the highest level of military bearing, honest, and
trustworthiness.” (1d.) One wrote: “If I ever had the op-
portunity to build my ‘dream team’ for work, I would take
an entire crew of SSgt. Loverde over most other work-
ers....” (Trial Ex. 137.)

117. Nevertheless, in July 2008 the Air Force gave
Loverde an honorable discharge, citing the Don't Ask,
Don't Tell Act. (See Trial Exs. 129, 134, 136, 137; Trial
Tr. 1372:20-1377:20, July 21, 2010.)

118. Loverde testified he would join the Air Force again
“without a doubt” if the Don't Ask, Don't Tell Act were
repealed. (Trial Tr. 1389:12-18, July 21, 2010.) The Court
found Loverde a candid and credible witness.

Steven Vossler

119. Steven Vossler's family has a tradition of service in
the Army extending back to the Spanish-American War,
and he enlisted in the United States Army in November
2000, before graduating high school. (Trial Tr. 302:19-
303:5, July 14, 2010.) After basic training, the Army sent
him to the Defense Language Institute in Monterey, Cali-
fornia, because of his exceptional aptitude for foreign
languages. (Trial Tr. 305:5-306:6, July 14, 2010.)

120. Vossler developed close friendships with other stu-
dents at the Language Institute, and testified that in gen-
eral it is important to have “good, open relationships” and
to discuss one's personal experiences*944 and life with
one's colleagues in the military, and if one does not, it is
perceived as an attempt to distance one's self. (Trial Tr.
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316:7-317:17, July 14, 2010.)

121. Vossler met Jerrod Chaplowski, another soldier and
Korean language student at the Monterey Language Insti-
tute, and became friends with him. (Trial Tr. 317:14-20,
318:16-17, July 14, 2010.) Eventually Vossler heard a
rumor that Chaplowski was gay. (Trial Tr. 318:22-320:24,
July 14, 2010.) Vossler was initially surprised at this, be-
cause “up until that point, [he] still held some very stereo-
typing beliefs about gays and lesbians,” but as a hetero-
sexual, he had no difficulty sharing living quarters with
Chaplowski at any of the several Army bases where they
were quartered together; in fact, Chaplowski was a con-
siderate roommate and it was always a “great living situa-
tion.” (Trial Tr. 319:16-17, 321:2-10, 327:1-11, 329:20-
25, July 14, 2010.)

122. The difficulty Vossler encountered was that when he
and Chaplowski were with other servicemembers and the
conversation turned to general subjects, VVossler had to be
excessively cautious lest he inadvertently cast suspicion
on Chaplowski and trigger an investigation under the
Don't Ask, Don't Tell Act. (See Trial Tr. 327:12-328:20,
July 14, 2010.) For example, if a group of soldiers was
discussing their respective social activities over the previ-
ous weekend, Vossler had to refer to Chaplowski's dinner
companion as “Stephanie” rather than “Steven;” even this
small deception pained Vossler as it violated the Army's
code of honor. (1d.)

123. Vossler also observed that the Don't Ask, Don't Tell
Act infringed Chaplowski's ability or willingness to en-
force the Army's policy banning offensive and discrimina-
tory language. (Trial Tr. 328:22-329:4, July 14, 2010.)
Homophobic slurs, epithets, and “humor” were common-
place and made Vossler uncomfortable; he noticed that
Chaplowski did not confront those who employed them,
although Vossler eventually did at times. (Trial Tr. 329:5-
19, July 14, 2010.)

124. Vossler chose not to reenlist in the active-duty Army
after his tour of service expired, instead enlisting in the
Army National Guard, which he left in June 2009. (Trial
Tr. 332:21-333:25, July 14, 2010.)

125. After leaving the military, VVossler became a vocal
advocate for the repeal of the Don't Ask, Don't Tell Act
because he believes the Act “doesn't seem in line with
American values” and he “do[es]n't understand how it's a
law in [this] country” because he perceives the Act to be
discriminatory. (Trial Tr. 337:14-338:20, July 14, 2010.)
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126. The Court found Vossler, in common with the other
former military men and women who testified at trial, a
credible, candid, and compelling witness.

The Don't Ask, Don't Tell Act

127. After taking office in 1992, President Clinton di-
rected Secretary of Defense Les Aspin to review his de-
partment's policy regarding homosexuals serving in the
military.

128. Congress undertook its own review and, in 1993,
enacted the Don't Ask, Don't Tell Act, which regulated
the service of homosexual personnel in the United States
military. See National Defense Authorization Act for Fis-
cal Year 1994, Pub.L. No. 103-160, 107 Stat. 1547 § 571,
10 U.S.C. § 654.

129. The Act contains a series of findings that mirror the
concerns of then-chairman of the Joint Chiefs of Staff
Colin Powell's testimony before Congress: “military life
is fundamentally different from civilian life;” “[s]uccess
in combat requires military units that are characterized by
high morale,*945 good order and discipline, and unit co-
hesion;” and “the presence in the [A]rmed [F]orces of
persons who demonstrate a propensity of intent to engage
in homosexual acts would create an unacceptable risk to
the high standards of morale, good order and discipline
and unit cohesion that are the essence of military capabil-
ity.” See 10 U.S.C. 8 654(a); cf. S.Rep. No. 103-112 at

283 (1993).

130. The Act is codified at 10 U.S.C. § 654; under §
654(b), the Secretary of Defense is authorized to formu-
late the implementing regulations, which are comprised of
Department of Defense Directives 1332.14 (1993),
1332.30 (1997), and 1304.26 (1993). The Secretary of
Defense recently changed the implementing regulations.
See Department of Defense Instruction (“DoDI”) 1332.14
(2008) (incorporating March 29, 2010, changes); DoDI
1332.30 (2008) (incorporating March 29, 2010, changes).

131. The statute provides that a member of the Armed
Forces “shall be separated” from military service under
one or more of the following circumstances.

a. First, a servicemember shall be discharged if he or
she “has engaged in, attempted to engage in, or solicit-
ed another to engage in a homosexual act or acts.” 10
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U.S.C. § 654(b)(1).

b. Second, a servicemember shall be discharged if he or
she “has stated that he or she is a homosexual ™2 or bi-
sexual, ™ or words to that effect..” 10 U.S.C. §

654(b)(2).

EN8. “The term ‘homosexual’ means a person,
regardless of sex, who engages in, attempts to
engage in, has a propensity to engage in, or in-
tends to engage in homosexual acts, and includes
the terms ‘gay’ and ‘lesbian’.” 10 U.S.C. §

654(f)(1).

EN9. “The term ‘bisexual’ means a person who
engages in, attempts to engage in, has a propen-
sity to engage, or intends to engages in homo-
sexual and heterosexual acts.” 10 U.S.C. §

654(f)(2).

¢. Third, a servicemember shall be discharged if he or
she has married or attempted to marry a person “known
to be of the same biological sex.” 10 U.S.C. §

654(b)(3).

132. The first two routes to discharge have escape claus-
es; that is, discharges via either subsection (b)(1) or (b)(2)
create a rebuttable presumption which the servicemember
may attempt to overcome. Through this exception, a ser-
vicemember may rebut the presumption by demonstrating
the homosexual conduct which otherwise forms the basis
for the discharge under the Act meets five criteria, includ-
ing inter alia, that it is a “departure” from the service-
member's “usual and customary behavior,” is unlikely to
recur, and was not accomplished by use of force, coercion
or intimidation. 10 U.S.C. § 654(b)(1)(A)-(E).

133. An escape route also applies to the second basis for
discharge under the Act, the making of a statement that
one is a homosexual. It allows the servicemember to rebut
the presumption thus created by demonstrating that “he or
she is not a person who engages in, attempts to engage, or
has a propensity to engage in, or intends to engage in ho-
mosexual acts.” 10 U.S.C. 8 654(b)(2).

Defendants' Evidence

134. Defendants specifically identified only the following
items of legislative history as those upon which they rely
in support of their contentions that the Act significantly
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furthers governmental interests in military readiness or
troop cohesion, or that discharge is necessary to *946
those interests: (1) the Crittenden Report; (2) the
PERSEREC Report; (3) the Rand Report; and the testi-
mony of the following witnesses during hearings on the
proposed Policy: (4) Dr. Lawrence Korb; (5) Dr. David
Marlowe; (6) Dr. William Henderson; and (7) General
Colin Powell. Defendants did not include precise citations
to any portion of the above-referenced materials to sup-
port the constitutionality of the Policy.

a. The Crittenden Report (Trial Ex. 4)

The Crittenden Report, formally titled Report of the
Board Appointed to Prepare and Submit Recommenda-
tions to the Secretary of the Navy for the Revision of
Policies, Procedures, and Directives Dealing with Ho-
mosexuals, was prepared by that Board in 1957. U.S.
Navy Captain S.H. Crittenden chaired the Board, which
made detailed recommendations regarding the manner
in which discipline against homosexual servicemem-
bers should be imposed, including circumstances in
which discharge would be appropriate, and whether
discharge should be honorable or otherwise. The Report
does not, however, discuss the impact of the presence
of homosexuals serving in the Armed Forces on either
military readiness or unit cohesion. Instead, the Board
assumed, without investigation, that the presence of
homosexuals had a negative effect and their exclusion
was desirable, without elaborating on the basis for those
assumptions; the Report never made any findings con-
cerning the impact of homosexual servicemembers on
military operations.

Accordingly, the Crittenden Report is not evidence
that discharge of homosexual servicemembers signifi-
cantly furthers government interests in military readi-
ness or troop cohesion, or that discharge is necessary to
those interests. The Report, in fact, is silent on those in-
terests.

It did conclude, however, that assumptions that ho-
mosexuals present security risks and are unfit for mili-
tary service are not well-supported by evidence. The
Report also generally found homosexuals to be no more
or less likely to be qualified to serve in the Armed
Forces than heterosexuals according to a number of
measures.

b. The PERSEREC Report (Trial Ex. 5)
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The PERSEREC Report, formally titled ‘“Noncon-
forming Sexual Orientation in the Military and Socie-
ty,” was published in 1988 by the Defense Personnel
Security Research and Education Center and authored
by Theodore R. Sabin and Kenneth E. Karois. The Re-
port is a broad survey of then-prevailing legal trends
regarding treatment of homosexuals, scientific views on
homosexuality, and the history of social constructions
of “nonconforming” sexual behavior. The Report notes
a legal trend toward increasingly recognizing rights of
homosexuals, a scientific trend toward recognizing ho-
mosexuality both as biologically determined and as a
normal condition not necessarily indicating physical or
mental disease, and a societal trend towards increasing
acceptance of homosexual behavior.

The PERSEREC Report generally dismisses tradi-
tional objections to service by homosexuals in the mili-
tary as abstract, intangible, and tradition-bound. The
Report cites no evidence that homosexual servicemem-
bers adversely affect military readiness or unit cohe-
sion. The Report discusses unit cohesion, but only to
state that empirical research on the effect of homosexu-
al servicemembers on *947 unit cohesion is important
and necessary in the future; it points to no existing em-
pirical data. In general, the Report suggests the military
begin a transition towards acceptance of homosexual
servicemembers.

. The Rand Report (Trial Ex. 8)

The Rand Report was prepared by the Rand Corpora-
tion's National Defense Research Institute in 1993 at
the request of the Office of the Secretary of Defense,
Les Aspin. The submitted summary of the Rand Report
discusses only “Section 10,” entitled “What Is Known
about Unit Cohesion and Military Performance,” as that
is the sole section that bears on the issues presented
here.

Foremost among the Rand Report's conclusions is
that no empirical evidence exists demonstrating the im-
pact of an openly homosexual servicemember on the
cohesion of any military unit. In its discussion of unit
cohesion, the Report distinguished between social co-
hesion-“the emotional bonds of liking and friendship of
the members of a unit” (Trial Tr. 872:3-4, July 16,
2010) and task cohesion-“a shared commitment to the
group's mission or task goals” (Trial Tr. 872:4-6, July
16, 2010); concluded that according to public literature,
only task cohesion has an even moderately positive cor-
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relation with unit performance; and found after control-
ling for task cohesion, social cohesion has almost no
correlation to unit performance. The Report further
opines that an openly homosexual servicemember is
more likely to affect only social cohesion, rather than
task cohesion, thus having little to no impact on a unit's
military performance.

The Report also concluded that merely assigning
openly homosexual servicemembers to a unit can de-
crease negative feelings towards homosexuals, as fel-
low unit members tend to hold positive views of other
individuals simply because they have been arbitrarily
assigned to the same group. Moreover, contact with a
group towards which negative feelings are held tends to
decrease negative feelings towards that group; Profes-
sor Belkin described this phenomenon as “familiarity
breeds tolerance.” (Trial Tr. 297:9-19, July 14, 2010.)
The Report opined that the relationship between nega-
tive feelings toward a group would not necessarily
translate into disruptive behavior, and that to the extent
it did so translate, such behavior could be influenced
and controlled by appropriate institutional attitudes and
attitudes of unit leaders.

d. Testimony of Dr. Lawrence Korb (Trial Ex. 344 at
255)

Dr. Korb testified before the Senate Armed Services
Committee on March 31, 1993, concerning the likely
impact on unit cohesion if homosexuals were permitted
to serve openly. According to Dr. Korb, there was no
empirical research to support the view that homosexual
servicemembers would disrupt unit cohesion, and that
such evidence could not be obtained without integrating
homosexuals into the military. Dr. Korb did concede,
however, that in the short run immediately following
integration of homosexual servicemembers, some nega-
tive effect on unit cohesion was likely, but did not point
to any evidence in support of this view. Dr. Korb testi-
fied concerning the experiences of foreign militaries
and domestic law enforcement agencies that had inte-
grated homosexual servicemembers, and stated that
their integration had not adversely affected unit cohe-
sion or performance in those entities.

*948 e. Testimony of Dr. William Henderson (Trial
Ex. 344 at 248)

Dr. Henderson testified before the Senate Armed
Services Committee on March 31, 1993, concerning the
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significance of unit cohesion. Dr. Henderson testified
that the “human element” is the most important factor
in warfare and the only force that motivates a unit to
fight rather than flee or take cover. Dr. Henderson testi-
fied that creation of a cohesive unit is “significantly in-
fluenced by broad cultural values, norms, and charac-
teristics that are the result of a common socialization
process and basic agreement among unit members
about cultural values.” Dr. Henderson testified that two
types of unit cohesion exist: horizontal cohesion
whereby troops identify with each other, and vertical
cohesion whereby troops identify with their leaders. A
member of the unit who refuses to conform to the unit's
expectations will be isolated, and will undermine the
unit's cohesiveness. Based on the views of service-
members surveyed at that time, approximately 80% of
whom opposed integration of homosexuals, homosexu-
al servicemembers were so far outside the acceptable
range of shared cultural values that they would not be
accepted within military units, and would undermine
unit cohesion. Dr. Henderson pointed to no specific
empirical study supporting this assertion, however, and
measured his testimony by suggesting that a homosexu-
al servicemember who did not disclose his orientation
would not disrupt unit cohesion.

f. Testimony of Dr. David Marlowe (Trial Ex. 344 at
261)

Dr. Marlowe testified before the Senate Armed Ser-
vices Committee on March 31, 1993, concerning the
significance of unit cohesion. He testified similarly to
Dr. Henderson in his description of the importance of
unit cohesion and of the two types of cohesion, i.e., hor-
izontal and vertical cohesion. While openly acknowl-
edging that in his scientific opinion, there was no em-
pirical data conclusively deciding the question, he
opined that openly serving homosexuals could under-
mine unit cohesion because homosexuality would not
be an accepted cultural value among the other members
of the unit. Dr. Marlowe qualified his opinion more
than Dr. Henderson, however, as Dr. Marlowe also
opined that a homosexual servicemember who did not
“flaunt” his or her homosexuality, acted as a soldier
first and foremost, and did not openly discuss his or her
homosexuality would not undermine unit cohesion. Dr.
Marlowe foresaw no problem with such a person serv-
ing in the Armed Forces.

g. Testimony of General Colin Powell (Trial Ex. 344 at
707)
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General Colin Powell testified before the Senate
Armed Services Committee on July 20, 1993. General
Powell expressed his general support for the Policy as
then proposed by President Clinton. General Powell tes-
tified that in his opinion open homosexuality was in-
compatible with military service and would undermine
unit cohesion. General Powell opined that “behavior too
far away from the norm undercuts the cohesion of the
group.” He testified to his belief that military training
on tolerance could not overcome the innate prejudices
of heterosexual servicemembers. He also testified that
the Policy would improve military readiness, but only
in that it settled the question of whether or not homo-
sexuals could serve in the military, as the public debate
had been a recent distraction to the military. His testi-
mony implied*949 that any final resolution of the issue,
regardless of substance, would improve military readi-
ness.

General Powell testified that despite the official posi-
tion of nondiscrimination towards homosexuals in the
militaries of countries such as Canada, Germany, Israel,
and Sweden, practice does not always match policy,
and homosexuals often are subjected to discrimination
in those militaries. General Powell also rejected at-
tempts to draw parallels between exclusion of homo-
sexuals and historical exclusion of African-Americans,
because “skin color is a benign nonbehavioral charac-
teristic, while sexual orientation is perhaps the most
profound of human behavioral characteristics.”

Plaintiff's Evidence: Reports, Exhibits and Expert and
Lay Testimony
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135. Plaintiff introduced evidence demonstrating the Act
does not significantly advance the Government's interests
in military readiness or unit cohesion. The testimony of
former servicemembers provides ample evidence of the
Act's effect on the fundamental rights of homosexual
members of the United States military. Their testimony
also demonstrates that the Act adversely affects the Gov-
ernment's interests in military readiness and unit cohesion.
In addition to the testimony from the lay witnesses, Plain-
tiff introduced other evidence, from witnesses in such
specialties as national security policy, military sociology,
military history, and social psychology, on whether the
Act furthered the Government's interests in military read-
iness or unit cohesion.

Discharge of Qualified Servicemembers Despite Troop
Shortages

136. From 1993 through 2009, Defendants discharged,
pursuant to the Act, over 13,000 men and women serving
in the United States Armed Forces. During the years be-
tween 1994 through 2001, Defendants discharged at least
7,856 servicemembers under the Act, according to a Gen-
eral Accounting Office Report entitled “Financial Costs
and Loss of Critical Skills.” (Trial Ex. 9 [2005 Govern-
ment Accountability Office (“GAQO”) Report on the “Fi-
nancial Costs and Loss of Critical Skills Due to [the]
DOD's Homosexual Conduct Policy”].)

137. The combined branches of the Armed Forces dis-
charged the following numbers of servicemembers from
1994, the first full year after adoption of the Don't Ask,
Don't Tell Act, through the calendar year 2001:

Year Number of Servicemembers Discharged
1994 616
1995 757 1
1996 858 1
1997 997 B
1998 1,145 *
1999 1,043 ¥
2000 1,213 %
2001 1,227 %
Total discharged 1994 2001 7,856

FN10. (Trial Ex. 9, at 8; but see id. at 42 (show-
ing 616 servicemembers discharged).)

FN11. (Trial Ex. 9, at 8.)
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FN12. (Id.)

FN13. (Trial Ex. 85 Defs."' Objections and Resp.
to Pl's. First Set of Req. for Admis. (“RFA
Resp.”) No. 33; Trial Ex. 9, at 8.)

FN14. (Trial Ex. 85, RFA Resp. No. 34; Trial
Ex. 9, at8.)

FN15. (Trial Ex. 85, RFA Resp. No. 35; Trial
Ex. 9, at 8; but see id. at 42 (showing 1,034 ser-
vicemembers discharged).)

FN16. (Trial Ex. 85, RFA Resp. No. 36; Trial
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Ex. 9, at 8; but see id. at 42 (showing 1,213 ser-
vicemembers discharged).)

FN17. (Trial Ex. 85, RFA Resp. No. 37; Trial
Ex. 9, at 8; but see id. at 42 (showing 1,227 ser-
vicemembers discharged).)

*950 138. Starting in 2002, after the United States began
fighting in Afghanistan, the number of servicemembers
discharged under the Act fell sharply, despite the greater
raw number of military personnel. As but one example, in
2001, Defendants discharged at least 1,217 servicemem-
bers pursuant to the Don't Ask, Don't Tell Act. In 2002,
the number discharged under the Act fell to 885.

Year Number of Servicemembers Discharged
2002 885
2003 770
2004 653 %
2005 726 %
2006 612 %
2007 627 %
2008 619 *
2009 275 %
Total discharged 2002-2009 5,167

FN18. (Trial Ex. 85, RFA Resp. No. 38; but see
Trial Ex. 9, at 8 (showing 884 servicemembers
discharged).)

FN19. (Trial Ex. 85, RFA Resp. No. 39; but see
Trial Ex. 9, at 8 (showing 769 servicemembers
discharged).)

FN20. (Trial Ex. 85, RFA Resp. No. 40.)
FN21. (Trial Ex. 85, RFA Resp. No. 41.)
FN22. (Trial Ex. 85, RFA Resp. No. 42.)
FN23. (Trial Ex. 85, RFA Resp. No. 43.)
FN24. (Trial Ex. 85, RFA Resp. No. 44.)

FN25. (Trial Ex. 85, RFA Resp. No. 45.)

139. The decline in discharges after 2001, according to
Dr. Nathaniel Frank, illustrates that during wartime the
military retains servicemembers known to be homosexual,
despite the Don't Ask, Don't Tell Act requiring discharge,
because of the heightened need for troops. (Trial Tr.
196:5-198:6, 257:21-258:6, July 13, 2010.)

Discharge of Servicemembers with Critically Needed
Skills and Training

139. Among those discharged pursuant to the Act were
many servicemembers with critically needed skills. Ac-
cording to the Government's own data, many of those
discharged pursuant to the Act had education, training, or
specialization in so-called “critical skills,” including Ara-
bic, Chinese, Farsi, or Korean language fluency; military
intelligence; counterterrorism; weapons development; and
medicine. (Trial Tr. 199:24-200:5, 204:23-24, July 13,
2010; Trial Ex. 9.) Far from furthering the military's read-
iness, the discharge of these service men and women had
a direct and deleterious effect on this governmental inter-
est.
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141. For example, relying on the 2005 GAO Report on
the “Financial Costs and Loss of Critical Skills Due to
[the] DOD's Homosexual Conduct Policy” (Trial Ex. 9),
Professor Frank pointed out that through fiscal year 2003,
several hundred medical professionals had been dis-
charged pursuant to the Act, yet a 2003 Senate report de-
scribed a lack of medical care for wounded troops return-
ing from the Arabian Gulf and the resulting negative im-
pact on physical health and troop morale. (Trial Tr.
258:10-259:2, July 15, 2010.) At the same time that more
than one-hundred thousand U.S. troops were deployed to
serve in combat in Iraq and Afghanistan, several hundred
servicemembers with “critical” language skills, including
many *951 qualified as Farsi and Arabic speakers and
interpreters, were discharged under the Act. (Trial EX. 9;
Trial Tr. 199:24-200:5, 204:23-24, July 13, 2010.)

The Act's Impact on Military Recruiting

142. Dr. Lawrence Korb, currently a senior fellow at the
Center for American Progress, with an extraordinary
background in military preparedness and national security
issues, ™% including an appointment under President
Ronald Reagan as an Assistant Secretary in the Depart-
ment of Defense, testified before Congress in 2007 about
the difficulty the military was experiencing in finding and
retaining enough qualified recruits. The crisis in recruiting
qualified candidates became particularly severe after
combat began in 2001, he testified. (Trial Tr. 1027:24-25,
1028:1-2, July 20, 2010.)

FNZ26. In addition to the appointments described
above, Dr. Korb is on the faculty at Georgetown
University. He also has served as dean of the
Graduate School of Public and International Af-
fairs at the University of Pittsburgh, on the
Council for Foreign Relations, as Director of the
Center for Public Policy Education at the Brook-
ings Institution, and as Director for Defense Pol-
icy Studies for the American Enterprise Institute.
This is only a partial list of his appointments and
service. (Trial Ex. 350.) The Court found Dr.
Korb an extraordinarily well-credentialed and
powerfully credible witness.

143. In general, successful military recruiting efforts
come with a very high price tag; Dr. Korb pointed to ad-
vertisements various branches of the Armed Forces run
during the televised Super Bowl football games as an ex-
ample of an effective but very costly recruiting tool. Suc-
cessful recruiting includes not only the costs for sending
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out military recruiters all around the country, but also the
costs of conducting medical and educational testing on
recruits as well as the expense of their basic training. The
size of the financial investment needed to prepare a ser-
vicemember for an operational unit can reach millions of
dollars. Dr. Korb testified. (Trial Tr. 1028:18-1029:13,
July 20, 2010.) Citing a Pentagon study, Dr. Korb opined
that for every person discharged after ten years of service,
six new servicemembers would need to be recruited to
recover the level of experience lost by that discharge.
(Trial Tr. 1029:6-23, July 20, 2010.)

144. With that background, Dr. Korb opined the Don't
Ask, Don't Tell Act negatively affects military recruiting
in two ways: its existence discourages those who would
otherwise enlist from doing so, and many colleges and
universities will not permit military recruiting or Army
ROTC programs on campus because the Act's require-
ments violate their nondiscrimination policies. (Trial Tr.
1030:12-21, July 20, 2010.)

145. Dr. Korb estimated that the military loses 5,000 men
and women annually due to the Don't Ask, Don't Tell Act,
if one includes both those who are discharged under it and
those who decide not to re-enlist because of it. He con-
ceded, however, that it is very difficult to quantify the
number of those who decide not to enlist because of the
Policy. (Trial Tr. 1030:1-10, July 20, 2010.) Professor
Frank also testified on this subject, and based on data
from the U.S. Census, the UCLA School of Law Williams
Institute, and other sources, opined that if the Act were
repealed, the military would gain approximately 40,000
new recruits and approximately 4,000 members would re-
enlist every year rather than leave voluntarily. (Trial Tr.
205:6-17, July 13, 2010.)

146. The 2005 GAO Report estimated that over the ten-
year period after enactment of the Act, “it could have cost
the [Department of Defense] about $95 million in con-
stant fiscal year 2004 dollars to recruit*952 replacements
for service members separated under the policy. Also the
Navy, Air Force, and Army estimated that the cost to train
replacements for separated service members by occupa-
tion was approximately $48.8 million, $16.6 million, and
$29.7 million, respectively.” (Trial Ex. 85, RFA Resp.
No. 21.)

Admission of Lesser Qualified Enlistees

147. Defendants discharged over 13,000 members of the
Armed Forces under the Don't Ask, Don't Tell Act since
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1993. (Trial Tr. 195:5-8, 203:21-204:5.) Plaintiff intro-
duced evidence that while Defendants continued to en-
force the Act by discharging servicemembers under it-
albeit in dramatically reduced numbers-after 2001, they
also began to admit more convicted felons and misde-
meanants into the Armed Forces, by granting so-called
“moral waivers” ™2 to the policy against such admis-
sions. (Trial Tr. 199:1-17, July 13, 2010; see supra notes
10-25 and accompanying text.)

FEN27. “Moral waivers” are used to admit re-
cruits who otherwise would not have been eligi-
ble for admission because of their criminal rec-
ords, i.e., convictions for felonies and serious
misdemeanors, or admitted past-controlled sub-
stance abuse. (Trial Tr. 207:7-208:24, July 13,
2010.)

148. In addition to the increased numbers of convicted
felons and misdemeanants allowed to join the ranks of the
military forces, Professor Frank testified that increased
numbers of recruits lacking the required level of educa-
tion and physical fitness were allowed to enlist because of
troop shortages during the years following 2001. (Trial
Tr. 199:1-11, July 13, 2010.) Log Cabin's evidence went
uncontradicted that those who are allowed to enlist under
a “moral waiver” are more likely to leave the service be-
cause of misconduct and more likely to leave without
fulfilling their service commitment than others who
joined the Armed Forces. (Trial Tr. 209:2-13, July 13,
2010.)

149. Dr. Korb testified that eventually the troop shortages
after 2001 caused the U.S. Armed Forces to lower educa-
tional and physical fitness entry standards as well as in-
crease the number of “moral waivers” to such an extent
that, in his opinion, it became difficult for the military to
carry out its mission. (Trial Tr. 1020:22-1021:11, July 20,
2010.) At the same time, discharging qualified service-
members under the Don't Ask, Don't Tell Act simply
“does not make sense” in terms of military preparedness
because, in his words, the military is “getting rid of those
who are qualified to serve and admitting those who
aren't.” (Trial Tr. 1025:15-20, July 20, 2010.)

Other Effects of the Policy

150. Dr. Korb testified about other effects the Don't Ask,
Don't Tell Act has on military preparedness. He opined
that in order for the military to perform its mission suc-
cessfully, it must mold persons from vastly different
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backgrounds who join it into a united and task-oriented
organization. He described the military as a meritocracy,
but testified that the Don't Ask, Don't Tell Act detracts
from the merit-based nature of the organization, because
discharges under the Act are not based on the service-
member's failure to perform his or her duties properly, or
on the effect of the soldier's presence on the unit's morale
or cohesion. (Trial Tr. 1031:2-1033:10, July 20, 2010.)

Decreased and Delayed Discharge of Suspected Viola-
tors of the Act

151. LCR also produced evidence demonstrating that De-
fendants routinely delayed the discharge of servicemem-
bers suspected*953 of violating the Act's provisions until
after they had completed their overseas deployments. In
other words, if Defendants began an investigation of a
servicemember suspected of violating the Act, the inves-
tigation would be suspended if the subject received de-
ployment orders; not until he or she returned from com-
bat-assuming this occurred, of course-would the investi-
gation be completed and the servicemember discharged if
found to have violated the Act. Thus, Defendants de-
ployed servicemembers under investigation for violating
the Act to combat missions or, if they were already so
deployed, delayed the completion of the investigation
until the end of the deployment. (Trial Tr. 196:5-24, July
13, 2010; 573:7-17, July 15, 2010; Brady Dep. 184:13-
185:11, 188:13-190:9, Apr. 16, 2010.)

152. This evidence, in particular, directly undermines any
contention that the Act furthers the Government's purpose
of military readiness, as it shows Defendants continue to
deploy gay and leshian members of the military into com-
bat, waiting until they have returned before resolving the
charges arising out of the suspected homosexual conduct.
If the warrior's suspected violation of the Act created a
threat to military readiness, to unit cohesion, or to any of
the other important Government objectives, it follows that
Defendants would not deploy him or her to combat before
resolving the investigation. It defies logic that the purpos-
es of the Act could be served by suspending the investiga-
tion during overseas deployments, only to discharge a
servicemember upon his or her return to a non-combat
station.

153. Taken as a whole, the evidence introduced at trial
shows that the effect of the Act has been, not to advance
the Government's interests of military readiness and unit
cohesion, much less to do so significantly, but to harm
that interest. The testimony demonstrated that since its
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enactment in 1993, the Act has harmed efforts of the all-
volunteer military to recruit during wartime.

154. The Act has caused the discharge of servicemembers
in occupations identified as “critical” by the military, in-
cluding medical professionals and Arabic, Korean, and
Farsi linguists.

155. At the same time that the Act has caused the dis-
charge of over 13,000 members of the military, including
hundreds in critical occupations, the shortage of troops
has caused the military to permit enlistment of those who
earlier would have been denied entry because of their
criminal records, their lack of education, or their lack of
physical fitness.

The Act is Not Necessary to Advance the Govern-
ment's Interests Defendants' Admissions

156. Defendants have admitted that, far from being neces-
sary to further significantly the Government's interest in
military readiness, the Don't Ask, Don't Tell Act actually
undermines that interest. President Obama, the Com-
mander-in-Chief of the Armed Forces, stated on June 29,
2009:

“Don't Ask, Don't Tell” doesn't contribute to our na-
tional security ... preventing patriotic Americans from
serving their country weakens our national security....
[R]eversing this policy [is] the right thing to do [and]
is essential for our national security.

(Trial Ex. 305; Trial Ex. 85, RFA Resp. Nos. 1, 2,9.)

157. President Obama also stated regarding the Act on
October 10, 2009, “We cannot afford to cut from our
ranks people with the critical skills we need to fight any
more than we can afford-for our military's integrity-to
force those willing to *954 do so into careers encumbered
and compromised by having to live a lie.” (Trial Ex. 306;
Trial Ex. 85, RFA Resp. No. 12.)

158. Admiral Mike Mullen, chairman of the Joint Chiefs
of Staff, echoed these sentiments through a verified Twit-
ter account, posted to the Joint Chiefs of Staff website:
“Stand by what I said [testifying in the U.S. Senate
Armed Services Committee on February 2, 2010]: Allow-
ing homosexuals to serve openly is the right thing to do.
Comes down to integrity.” (Trial Ex. 330.)
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Defendants' Contention that the Act is Necessary to
Protect Unit Cohesion and Privacy

159. Defendants point to the Act's legislative history and
prefatory findings as evidence that the Policy is necessary
to protect unit cohesion and heterosexual service mem-
bers' privacy. In particular, they quote and rely on General
Colin Powell's statements in his testimony before Con-
gress in 1993.

160. General Powell expressed his qualified support for
the continued service of gays and lesbians in the Armed
Forces and the narrow nature of his concerns. (Trial EX.
344 [Policy Concerning Homosexuality in the Armed
Forces: Hearings Before the S. Comm. on Armed Servs.,
103rd Cong. (statement of General Colin Powell, Chair-
man, Joint Chiefs of Staff) ] at 709). He emphasized his
concern that “active military service is not an everyday
job in an ordinary workplace .... There is often no escape
from the military environment for days, weeks and often
months on end. We place unique demands and constraints
upon our young men and women not the least of which
are bathing and sleeping in close quarters.” (Id. at 762;
709 (“Our concern has not been about homosexuals se-
ducing heterosexuals or heterosexuals attacking homo-
sexuals....”).)

161. Plaintiff introduced uncontradicted testimony that
General Powell has changed his views since 1993 on the
necessity of the Policy and now agrees with the current
Commander-in-Chief that it should be reviewed. (Trial
Tr. 221:7-11, July 13, 2010.)

162. Plaintiff also produced powerful evidence demon-
strating that the Act is not necessary in order to further the
governmental interest that General Powell expressed, i.e.,
unit cohesion and particularly the concern that cohesion
might be eroded if openly homosexual servicemembers
shared close living quarters with heterosexuals.

163. Michael Almy, who during thirteen years of active
service lived in dozens of different types of military hous-
ing on at least three continents, testified his quarters
ranged from a villa in Eskan Village, Saudi Arabia, where
he and the others quartered there each had private bed-
rooms and bathrooms, to a dormitory-type facility at the
Prince Sultan Air Base in Saudi Arabia, where at first he
had a private room and bath until the troop build-up be-
fore the invasion of Iraq led to several men sharing a
room, with a private bathroom that was used by only one
person at a time, to temporary quarters in a tent at Balad
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Air Base in Iraq shared by six to eight men who obtained
limited privacy by hanging up sheets.

164. In his deployments to Saudi Arabia and Irag, Almy
was never quartered in housing that had open bay show-
ers, nor did he ever see such housing for enlisted mem-
bers or officers. (Trial Tr. 748:3-750:25, July 16, 2010.)
The typical arrangement in Saudi Arabia was for enlisted
servicemembers and officers to have the same type of
facilities, including bathroom and shower facilities; offic-
ers typically did not have to share rooms, and *955 enlist-
ed personnel usually shared a bedroom and bathroom.
(Trial Tr. 750:14-25, July 16, 2010.) Open bay showers
are the exception in military quarters; most service mem-
bers only use them during basic training. (Trial Tr.
759:12-19, July 16, 2010.)

165. Similarly, John Nicholson testified that while he was
in basic training in Fort Benning, the recruits slept in a
large open room with sixty bunk beds and shared a large
communal bathroom with toilets in individual stalls and
semi-private showers. (Trial Tr. 1154:25-1155:15, July
20, 2010.) Anthony Loverde testified that only during
basic training was he housed in barracks where open bay
showers were the only option; he had access to single stall
shower facilities even when stationed at Bagram Air Base
in Afghanistan and at Balad Air Base in Iraq. (Trial Tr.
1378:3-15, 1385:18-1386:12, July 21, 2010.)

166. Other servicemembers confirmed this testimony.
Stephen Vossler testified regarding his living quarters
while he served as an enlisted man in the Army; he shared
a “not spacious” bedroom and also a bathroom with a
roommate. (Trial Tr. 330:4-11, July 14, 2010.) Although
Vossler learned his roommate was gay, Vossler had no
problems sharing quarters with him and thought he was a
good roommate. (Trial Tr. 329:20-330:21, July 14, 2010.)

167. Professor Aaron Belkin confirmed this evidence in
his testimony; his research into military architecture re-
vealed that apart from basic training sites and service
academies where there are open showers, servicemembers
usually have access to single stall showers. (Trial Tr.
617:21-619:1, July 15, 2010.) According to Professor
Belkin, “the army, in recent years, has implemented
something called the one-plus-one barracks design stand-
ard. What that means is that servicemembers are housed
in an arrangement where they each have their own bed-
room and there is a bathroom between the two bedrooms
that they share.” (Trial Tr. 618:8-13, July 15, 2010.)
Three-fourths of the troops quartered in combat zones in
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Afghanistan and Iragq had access to single stall showers,
according to his research. (Trial Tr. 626:3-8, July 15,
2010.)

168. Plaintiff's evidence regarding unit cohesion was
equally plentiful and persuasive. The testimony of both its
lay and expert witnesses revealed that the Act not only is
unnecessary to further unit cohesion, but also harms the
Government's interest.

169. After Michael Almy was relieved of his command
abruptly under the Act, he witnessed firsthand what oc-
curred when an unprepared junior officer was forced to
take over. He testified that “[t]lhe maintenance of the
equipment, the mission overall, the availability-the up
time of the equipment, the availability of the equipment to
meet the mission suffered” and there was “a huge detri-
mental effect to the morale” of the troops he commanded
after he was relieved of his command. (Trial Tr. 813:21-
25, 814: 1-6, July 16, 2010.) Almy testified, “Virtually
every day on my base on Spangdahlem, | would encoun-
ter one of my former troops who wanted me back on the
job as their officer and leader.” (Trial Tr. 814:2-6, July
16, 2010.) His assessment was confirmed by another of-
ficer in the squadron, who wrote that the squadron “fell
apart” after Major Almy was relieved of his duties, illus-
trating “how important Maj. Almy was[,] not only to the
mission but to his troops.” (Trial Ex. 121 [Character Ref-
erence Letter from Bryan M. Zollinger, 1st Lt., USAF,
606th Air Control Squadron].)

170. Jenny Kopfstein's commanding officer wrote that she
was a “hard working and dedicated junior officer who
excelled as an [o]fficer of the [d]eck” who “played *956
an important role in enhancing the ship's strong reputa-
tion.” (Trial Ex. 139 [Jenny L. Kopfstein Fitness Report
and Counseling Record]; Trial Tr. 966:14-17.) He specifi-
cally noted that “[h]er sexual orientation has not disrupted
good order and discipline on board USS SHILOH.” (Trial
Ex. 139; Trial Tr. 966:23-24.) Kopfstein testified that
after she stopped concealing her homosexuality while
serving on the USS Shiloh, she had many positive re-
sponses, and the ability of her fellow crew members to
trust her improved, thus aiding the establishment of
teamwork. (Trial Tr. 951:10-11, 979:8-21, 25, 980:1, July
20, 2010.)

171. Anthony Loverde's superiors unquestionably felt that
his discharge pursuant to the Don't Ask, Don't Tell Act
did not further the Government's interest in unit cohesion.
In recommending the Air Force retain Loverde, they
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commended him for being “nothing less than an outstand-
ing [non-commissioned officer]” and “a strong asset”
with “an exceptional work ethic” and “the highest level of
military bearing, honesty, and trustworthiness.” (Trial
Exs. 136 [Letter from Michael Yakowenko, CM Sgt.],
137 [Letter from Richard Horn, SM Sgt.].) One wrote: “If
I ever had the opportunity to build my ‘dream team’ for
work, | would take an entire crew of SSgt. Loverde over
most other workers....” (Trial Ex. 137.)

172. Robert MacCoun, Professor of Law and Public Poli-
cy at the University of California, Berkeley, and one of
the contributors to the 1993 Rand Report on the Don't
Ask, Don't Tell Act, testified regarding social and task
cohesion. (Trial Tr. 864:11-866-17, 870:22-875:25, July
16, 2010.) Professor MacCoun holds a Ph.D. in psycholo-
gy from Michigan State University, was a post-doctoral
fellow in psychology and law at Northwestern University,
spent seven years as a behavioral scientist at the RAND
Corporation,™% and has a distinguished research and
publication record. (Trial Tr. 856:16-864:7, July 16,
2010.) The Court found his testimony cogent and persua-
sive.

FN28. The RAND Corporation is a nonpartisan,
private, nonprofit research corporation, conduct-
ing public policy research. (Trial Tr. 858:2-3, Ju-
ly 16, 2010.)

173. According to Professor MacCoun, the RAND work-
ing group concluded that task cohesion was paramount; it
was a more important predictor of military performance
than social cohesion, and service in the Armed Forces by
openly homosexual members was not seen as a serious
threat to task cohesion. (Trial Tr. 871:23-872:6, 873:24-
875:4, 875:21-25, 876:13-21, July 16, 2010.) Therefore,
the recommendation to Secretary of Defense Les Aspin
from the RAND Corporation in the 1993 Report was that
sexual orientation should not be viewed as germane to
service in the military; the 1993 Report made various rec-
ommendations regarding the implementation of this
change. (Trial Ex. 8 [Sexual Orientation and U.S. Military
Personnel Policy: Options and Assessment] at 368-94;
Trial Tr. 865:8-879:9, July 16, 2010.)

174. Thus, the evidence at trial demonstrated that the Act
does not further significantly the Government's important
interests in military readiness or unit cohesion, nor is it
necessary to further those interests. Defendants' discharge
of homosexual servicemembers pursuant to the Act not
only has declined precipitously since the United States
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began combat in Afghanistan in 2001, but Defendants
also delay individual enforcement of the Act while a ser-
vicemember is deployed in a combat zone. If the presence
of a homosexual soldier in the Armed Forces were a
threat to military readiness or unit cohesion, it surely fol-
lows*957 that in times of war it would be more urgent,
not less, to discharge him or her, and to do so with dis-
patch.

175. The abrupt and marked decline-50% from 2001 to
2002 and steadily thereafter-in Defendants' enforcement
of the Act following the onset of combat in Afghanistan
and Irag, and Defendants' practice of delaying investiga-
tion and discharge until after combat deployment, demon-
strate that the Act is not necessary to further the Govern-
ment's interest in military readiness.

176. In summary, Defendants have failed to show the
Don't Ask, Don't Tell Policy “significantly furthers” the
Government's interests or that it is “necessary” in order to
achieve those goals. Plaintiff has relied not just on the
admissions described above that the Act does not further
military readiness, but also has shown the following:

* by impeding the efforts to recruit and retain an all-
volunteer military force, the Act contributes to critical
troop shortages and thus harms rather than furthers the
Government's interest in military readiness;

* by causing the discharge of otherwise qualified ser-
vicemembers with critical skills such as Arabic, Chi-
nese, Farsi, and Korean language fluency; military in-
telligence; counterterrorism; weapons development; and
medical training, the Act harms rather than furthers the
Government's interest in military readiness;

* by contributing to the necessity for the Armed Forces
to permit enlistment through increased use of the “mor-
al waiver” policy and lower educational and physical
fitness standards, the Act harms rather than furthers the
Government's interest in military readiness;

* Defendants' actions in delaying investigations regard-
ing and enforcement of the Act until after a service-
member returns from combat deployment show that the
Policy is not necessary to further the Government's in-
terest in military readiness or unit cohesion;

* by causing the discharge of well-trained and compe-
tent servicemembers who are well-respected by their

© 2010 Thomson Reuters. No Claim to Orig. US Gov. Works.



716 F.Supp.2d 884, 110 Fair Empl.Prac.Cas. (BNA) 801
(Cite as: 716 F.Supp.2d 884)

superiors and subordinates, the Act has harmed rather
than furthered unit cohesion and morale;

* the Act is not necessary to protect the privacy of ser-
vicemembers because military housing quarters already
provide sufficient protection for this interest.

177. The Don't Ask, Don't Tell Act infringes the funda-
mental rights of United States servicemembers in many
ways, some described above. The Act denies homosexu-
als serving in the Armed Forces the right to enjoy “inti-
mate conduct” in their personal relationships.

178. The Act denies them the right to speak about their
loved ones while serving their country in uniform; it pun-
ishes them with discharge for writing a personal letter, in
a foreign language, to a person of the same sex with
whom they shared an intimate relationship before entering
military service.

179. The Act discharges them for including information
in a personal communication from which an unauthorized
reader might discern their homosexuality.

180. Michael Almy, Anthony Loverde, and Jenny
Kopfstein all testified that the Act prevented them from
talking openly with their fellow servicemembers about
everyday personal matters or from soliciting after hours
with their colleagues. (Trial Tr. 821:19-822:9, July 16,
2010 (Almy); Trial Tr. 1360:1-1361:17, July 21, 2010
*958 (Loverde); Trial Tr. 931:22-932:11, July 16, 2010;
Trial Tr. 957:6-22, July 20, 2010 (Kopfstein).) This testi-
mony, as well as that from Steven Vossler (Trial Tr.
327:12-328:20, July 14, 2010), demonstrates that the Act's
restrictions on speech not only are broader than reasona-
bly necessary to protect the Government's substantial in-
terests, but also actually impede military readiness and
unit cohesion rather than further these goals.

181. Many of the lay witnesses also spoke of the chilling
effect the Act had on their ability to bring violations of
military policy or codes of conduct to the attention of the
proper authorities. Joseph Rocha, eighteen-years-old and
stationed in Bahrain, felt restrained from complaining
about the extreme harassment and hazing he suffered be-
cause he feared that he would be targeted for investigation
under the Act if he did so. (Trial Tr. 488:20-489:14, July
15, 2010.) His fear was so great, if fact, that he initially
refused to answer the questions of an investigating of-
ficer. (Trial Tr. 519:16-510:10-15, July 15, 2010.)
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182. John Nicholson and Anthony Loverde also testified
about a similar chilling effect on their speech when over-
hearing or being subjected to homophobic slurs or taunts.
(Trial Tr. 1138:1-1142:14, 1143:2-24, July 20, 2010 (Ni-
cholson); Trial Tr. 1364:16-1365:25, July 21, 2010
(Loverde).)

183. The Act prevents servicemembers from openly join-
ing organizations, such as the plaintiff in this lawsuit, that
seek to change the military's policy on gay and leshian
servicemembers; it also prevents them from petitioning
the Government for redress of grievances. John Doe, for
example, feared retaliation and dismissal if he joined the
Log Cabin Republicans under his true name or testified
during trial; thus, he was forced to use a pseudonym and
to forgo testifying during trial. (Ex. 38 [Doe Decl.] 11 6-8;
see Trial Tr. 88:19-90:15, July 13, 2010; 708:21-709:4,
July 16, 2010.)

184. Furthermore, as discussed above, the Act punishes
servicemembers with discharge for writing a private let-
ter, in a foreign language, to a person of the same sex with
whom they shared an intimate relationship before volun-
teering for military service. It subjects them to discharge
for writing private e-mail messages, in a manner other-
wise approved, to friends or family members, if those
communications might lead the (unauthorized) reader to
discern the writer's sexual orientation.

185. These consequences demonstrate that the Act's re-
strictions on speech are broader than reasonably necessary
to protect the Government's interest.

186. The Act's restrictions on speech lead to the discharge
of servicemembers with qualifications in critically-needed
occupations, such as foreign language fluency and infor-
mation technology.

187. The net effect of these discharges, as revealed not
only in the testimony of the lay witnesses but also of the
experts who testified and Defendants’ own admissions
regarding the numbers of servicemembers discharged and
the costs of recruiting and maintaining an all-volunteer
military force, compel the conclusion that the Act restricts
speech more than reasonably necessary to protect the
Government's interests.

CONCLUSIONS OF LAW
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Jurisdiction

1. The Court has jurisdiction over this action pursuant to
28 U.S.C. 88§ 1331, 1346 and 2201. Venue is properly laid
in the Central District of California under 28 U.S.C. §

1391(e)(2) and (3).

*959 Standing

2. Plaintiff Log Cabin Republicans, a non-profit corpora-
tion, has established standing to bring and maintain this
suit on behalf of its members.

3. Plaintiff bears the burden of establishing its standing to
invoke federal jurisdiction. Lujan v. Defenders of Wildlife,
504 U.S. 555, 560-61, 112 S.Ct. 2130, 119 L.Ed.2d 351

(1992).

4. To bring suit on behalf of its members, an association
must establish the following: “(a) [at least one of] its
members would otherwise have standing to sue in [his or
her] own right; (b) the interests it seeks to protect are
germane to the organization's purpose; and (c) neither the
claim asserted nor the relief requested requires the partic-
ipation of individual members in the lawsuit.” Hunt v.
Wash. State Apple Adver. Comm'n, 432 U.S. 333, 343, 97
S.Ct. 2434, 53 L.Ed.2d 383 (1977).

5. To satisfy the first element of associational standing, a
organization must demonstrate constitutional standing as
to at least one member of the organization, as follows: (1)
injury in fact; (2) caused by the defendants; (3) which
likely will be redressed by a favorable decision by the
federal court. Lujan, 504 U.S. at 560-61, 112 S.Ct. 2130;
see also Elk Grove Unified Sch. Dist. v. Newdow, 542
U.S.1,12,124 S.Ct. 2301, 159 L.Ed.2d 98 (2004).

6. As to the associational standing requirements, Plaintiff
established at trial that the interests it seeks to vindicate in
this litigation are germane to LCR's purposes, satisfying
the second requirement for associational standing.

7. Plaintiff satisfied the third requirement of associational
standing, “that the suit not demand the participation of
individual members.” Associated Gen. Contractors of
Cal. v. Coal. for Econ. Equity, 950 F.2d 1401, 1408 (9th
Cir.1991) (citations omitted). Plaintiff seeks only declara-
tory and injunctive relief in its First Amended Complaint;
when “the claims proffered and relief requested do not
demand individualized proof on the part of its members,”
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such as when only declaratory and prospective relief are
sought, the individual members of an association need not
participate directly in the litigation. Id.; see also Hunt,
432 U.S. at 343, 97 S.Ct. 2434 (citing Warth v. Seldin
422 U.S. 490, 515, 95 S.Ct. 2197, 45 L.Ed.2d 343

(1975)).

8. Plaintiff satisfied the first requirement of associational
standing as well, i.e., whether there exists at least one
member of the association who could maintain this suit in
his or her own right. Defendants' contention that neither
of the two members Plaintiff relies upon to confer associ-
ational standing on it meets the requirements for that role,
because neither was a member of Log Cabin Republicans
continuously from the date of the commencement of this
action until the date of trial, lacks merit.

9. Standing in this case should be examined as of April
28, 2006, the date Plaintiff filed its First Amended Com-
plaint. (See Doc. No. 170 at 15.) As of that date, at least
one of Log Cabin's members, John Nicholson, had stand-
ing and could have pursued the action individually. See
supra Findings of Fact Nos. 12-20. Nicholson's member-
ship in Log Cabin Republicans has been uninterrupted
and continuous since April 28, 2006 to the present.

10. Nicholson satisfies all three of the requirements for
constitutional standing, i.e., “injury in fact” caused by the
defendants (his discharge by Defendants pursuant to the
Policy), which is redressable by the relief sought in this
lawsuit, as he testified he would rejoin the Army if the
policy was no longer in effect. (Trial Tr. 1209:4-5, July
21, 2010.)

*960 11. Even if the Court looks to the date the original
Complaint was filed as the relevant one for standing pur-
poses, however, Plaintiff still satisfies the associational
standing requirements, as Plaintiff proved by a prepon-
derance of the evidence at trial that John Doe was a mem-
ber in good standing as of October 12, 2004. See supra
Findings of Fact Nos. 12-22.

12. John Doe has established the three elements of consti-
tutional standing: he faces a concrete injury caused by
Defendants-discharge from the Army Reserve-which is
likely, not speculative, in nature, given the mandatory
language of the Don't Ask, Don't Tell Act, see 10 U.S.C.
8§ 654(b)(2), and which would be redressed by a favorable
by the Court in this action.

13. A plaintiff who has established standing must retain
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his or her “personal stake” in the litigation throughout the
proceedings. See Lewis v. Cont'l Bank Corp., 494 U.S.
472, 477-78, 110 S.Ct. 1249, 108 L.Ed.2d 400 (1990);
Williams v. Boeing Co., 517 F.3d 1120, 1128 (9th
Cir.2008). When a plaintiff loses that “personal stake” in
the lawsuit, a court loses the ability to grant relief and
must dismiss the action on the basis of mootness because
the plaintiff no longer satisfies the redressability element
of constitutional standing. See, e.g., Arizonans for Official
English v. Arizona, 520 U.S. 43, 68-72, 117 S.Ct. 1055,
137 L.Ed.2d 170 (1997) (mootness); Williams, 517 F.3d
at 1128 (redressability).

14. The cases cited above addressing loss of standing do
not arise in an associational standing context, however.
Whether one regards Plaintiff Log Cabin Republicans or
John Doe as the party whose standing is at issue, neither
lost a “personal stake™ in the litigation when Doe's annual
period of membership lapsed.

15. After the year covered by the initial payment of mem-
bership dues, Doe still served in the Army Reserve and
still was subject to discharge under the Don't Ask, Don't
Tell Act. Thus, he still had a personal stake in the out-
come of the case, and his injury-his susceptibility to dis-
charge under the Act-continued to be redressable by fa-
vorable resolution of the lawsuit.

16. Nor has standing been lost in this case because of a
change in circumstances rendering the subject matter of
the action moot. The Act has not been repealed and the
challenged policy is still in effect; Doe is still serving and
subject to discharge under it; ™2 Nicholson already has
been discharged under it and cannot re-enlist as he wishes
to do. Finally, the dispute over the constitutionality of the
Act has not been resolved.

EN29. In fact, Plaintiff agreed to Defendants' re-
quest for a stay of this case if Defendants would
suspend discharges under the Policy, but De-
fendants refused to do so.

17. Likewise, the redressability aspect of constitutional
standing remains alive despite the lapse in Doe's dues-
paying membership status. Doe's imminent injury-the
mandatory nature of his discharge under the policy-would
be addressed through a favorable ruling in this action.

18. Even if Defendants were correct that Log Cabin Re-
publicans failed to prove standing through Doe based on
the lack of evidence he paid dues after 2005, it does not
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follow that Plaintiff could not maintain its claims. Plain-
tiff had standing to file suit based on the undisputed evi-
dence of Doe's membership as of October 12, 2004, the
date Log Cabin Republicans filed this action. (See supra
Findings of Fact No. 7.)

19. Assuming Doe's membership lapsed a year later, in
early September 2005, Plaintiff lacked standing temporar-
ily from that *961 time until April 28, 2006, when Ni-
cholson became a member of Log Cabin Republicans.
Courts have recognized that a plaintiff who possesses
standing when it brings suit, later loses it, and then re-
gains standing before entry of judgment, may still main-
tain its claims. See, e.g., Schreiber Foods, Inc. v. Beatrice
Cheese, Inc., 402 F.3d 1198, 1203 (Fed.Cir.2005) (finding
plaintiff that owned patent at outset of litigation, assigned
it to subsidiary, then reacquired it before judgment may
maintain an infringement action); see also Caterpillar,
Inc. v. Lewis, 519 U.S. 61, 64, 70, 73, 117 S.Ct. 467, 136
L.Ed.2d 437 (2005).

20. Thus, assuming that Log Cabin Republicans lacked
standing at some point between early September 2005 and
April 28, 2006, it still may maintain its claims now.

21. Defendants' suggestion that LCR “manufactured” its
standing for purposes of this lawsuit lacks merit. (See
Doc. No. 188 [Defs.' Proposed Findings of Fact & Con-
clusions of Law] at 3.) The only authority Defendants cite
on this point is Washington Legal Foundation v. Leavitt,
477 F.Supp.2d 202, 211 (D.D.C.2007), holding the manu-
facture of standing “weakens” an association's ability to
maintain a lawsuit on behalf of its members.

22. Washington Legal Foundation was based on facts not
present in the record here, however. As that court ex-
plained, the Washington Legal Foundation's board of di-
rectors explicitly decided to bring suit, and then set about
to find and recruit persons who would confer standing on
it. By contrast, the initiative for filing the present action
came from the rank and file of the LCR membership. See
supra Findings of Fact No. 22.

23. Washington Legal Foundation is not binding authority
on this Court, but to the extent it provides guidance, it
only holds that “manufacture” of standing weakens but
does not destroy an association's ability to maintain its
suit. Furthermore, there is no evidence here that LCR
manufactured standing, so Washington Legal Foundation
is factually dissimilar as well.
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Evidence Considered by the Court
Plaintiff's Burden on a Facial Challenge

24. In United States v. Salerno, 481 U.S. 739, 107 S.Ct.
2095, 95 L.Ed.2d 697 (1987), the Supreme Court held a
plaintiff challenging the validity of a law on its face must
establish that “no set of circumstances exists under which
the Act would be valid.” Id. at 745, 107 S.Ct. 2095. The
defendants in Salerno were detained pending trial under
the provisions of the Bail Reform Act; they challenged
the Act, on its face, claiming it unconstitutionally violated
the Fifth and Eighth Amendments.

25. More recently, in Washington State Grange v. Wash-
ington State Republican Party, 552 U.S. 442, 128 S.Ct.
1184, 170 L.Ed.2d 151 (2008), the Supreme Court noted
the criticisms leveled at the Salerno standard and recog-
nized an alternative the test as follows: “a facial challenge
must fail where the statute has a ‘plainly legitimate
sweep.” ” Id. at 449, 128 S.Ct. 1184 (citing Washington v.
Glucksberg, 521 U.S. 702, 739-740 & n. 7, 117 S.Ct.
2258, 138 L.Ed.2d 772 (1997) (Stevens, J., concurring));
see also United States v. Stevens, 559 U.S. ----, ---- 130
S.Ct. 1577, 1587, 176 L.Ed.2d 435 (2010) (citing Glucks-
berg and noting the existence of two standards for facial
challenges outside the First Amendment context).

26. The Court considers the evidence presented at trial in
this facial challenge not for the purpose of considering
any particular application of the Don't Ask, Don't Tell
Act, but rather for the permissible*962 purposes de-
scribed in Conclusions of Law No. 36-41, infra.

27. Plaintiff's evidence, as described above, amply illus-
trates that the Act does not have a “plainly legitimate
sweep.” Rather, Plaintiff has proven that the Act captures
within its overreaching grasp such activities as private
correspondence between servicemembers and their family
members and friends, and conversations between ser-
vicemembers about their daily off-duty activities. (See
supra Findings of Fact Nos. 27, 28, 75, 93, 96-99, 113.)

28. Plaintiff also has proven that the Act prevents ser-
vicemembers from reporting violations of military ethical
and conduct codes, even in outrageous instances, for fear
of retaliatory discharge. All of these examples, as well as
others contained in the evidence described above, reveal
that Plaintiff has met its burden of showing that the Act
does not have a “plainly legitimate sweep.” (See supra
Findings of Fact Nos. 53, 76, 92, 112.)
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29. Defendants rely on Salerno and its progeny, particu-
larly Cook v. Gates, 528 F.3d 42 (1st Cir.2008), in urging
the Court to reject Log Cabin's facial challenge. (Defs.'
Mem. Cont. Fact & Law at 5; Trial Tr. 1670:14-21-
1671:23, 1684:12-14, July 23, 2010.) This reliance is
misplaced.

30. In Cook, the First Circuit reasoned a facial challenge
the Don't Ask, Don't Tell Act failed because Lawrence
“made abundantly clear that there are many types of sex-
ual activity that are beyond the reach of that opinion,” and
“the Act includes such other types of sexual activity” be-
cause it “provides for the [discharge] of a service person
who engages in a public homosexual act or who coerces
another person to engage in a homosexual act.” 528 F.3d
at 56 (citing Lawrence, 539 U.S. at 578, 123 S.Ct. 2472).

31. The Court is not bound by this out-of-Circuit authori-
ty, and furthermore finds the logic of Cook unpersuasive.
First, Cook employed the formulation from Salerno rather
than the Supreme Court's more recent articulation of the
test for facial challenges set forth in Washington State
Grange. Moreover, the examples the Cook court cited as
grounds for discharge “under the Act” actually are bases
for discharge of any servicemember, whether the conduct
in question is homosexual or heterosexual. In fact, the
Cook decision provides no citation to any provision of the
Don't Ask, Don't Tell Act specifically listing either of its
examples as grounds for discharge under that legislation.

Evidence Properly Considered on a Facial Challenge

32. The Court finds meritless Defendants' contention that
because Plaintiff challenges the constitutionality of the
statute on its face, rather than challenging its application,
the only evidence the Court should-indeed may-consider,
is the statute itself and the bare legislative history.

33. In United States v. O'Brien, 391 U.S. 367, 88 S.Ct.
1673, 20 L.Ed.2d 672 (1968), the government charged
and convicted the defendant for burning his draft card; the
defendant contended the law under which he was prose-
cuted was unconstitutional because Congress enacted it
for the unlawful purpose of suppressing speech. Id. at
383, 88 S.Ct. 1673. The Supreme Court rejected this ar-
gument, holding “under settled principles the purpose of
Congress, as O'Brien uses that term, is not a basis for de-
claring this legislation unconstitutional. It is a familiar
principle of constitutional law that this Court will not
strike down an otherwise constitutional statute on the ba-
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sis of an alleged illicit legislative motive.” 1d.

*963 34. In part, the O'Brien Court founded its reasoning
on the difficulty of discerning a unified legislative “mo-
tive” underlying any given enactment: “What motivates
one legislator to make a speech about a statute is not nec-
essarily what motivates scores of others to enact it....” 1d.
at 384, 88 S.Ct. 1673. Thus, O'Brien instructs that when
“a statute ... is, under well-settled criteria, constitutional
on its face,” a court should not void the law based on
statements by individual legislators. Id. Thus, while ex-
amining the legislative record, the Court must not pay
heed to any illegitimate motivations on the part of the
enacting lawmakers.

35. O'Brien does not stand for the proposition urged by
Defendants, however, that when deciding whether a chal-
lenged law “is, under well-settled criteria, constitutional
on its face,” this Court should limit itself to examining
only the statute's legislative history. In fact, in the O'Brien
decision the Supreme Court specifically pointed to two
cases, Grosjean v. American Press Co., 297 U.S. 233, 56
S.Ct. 444, 80 L.Ed. 660 (1936), and Gomillion v. Light-
foot, 364 U.S. 339, 81 S.Ct. 125, 5 L.Ed.2d 110 (1960),
noting that they “stand, not for the proposition that legis-
lative motive is a proper basis for declaring a statute un-
constitutional, but that the inevitable effect of a statute on
its face may render it unconstitutional.” O'Brien, 391 U.S.
at 384, 88 S.Ct. 1673 (emphasis added).

36. In both Grosjean and Gomillion, the Court noted, the
purpose of the law was irrelevant “because [of] the inevi-
table effect-the necessary scope and operation.” Id. at
385, 88 S.Ct. 1673 (citations omitted).

37. Therefore, under O'Brien, Grosjean, and Gomillion,
the court may admit and examine evidence to determine
the “scope and operation” of a challenged statute; nothing
in any of these authorities limits the Court's discretion to
consider evidence beyond the legislative history.

38. Defendants rely in vain on City of Las Vegas v. Foley,
747 F.2d 1294 (9th Cir.1984), as support for their position
regarding the inadmissibility of Plaintiff's evidence. Foley
arose out of a discovery dispute in a facial constitutional
challenge to a Las Vegas zoning ordinance restricting the
location of “sexually oriented businesses.” ld. at 1296.
One of the affected businesses sought to depose city offi-
cials regarding their motives in enacting the ordinance;
after the city failed in its efforts to obtain a protective
order from the District Court, it sought mandamus relief
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from the Ninth Circuit Court of Appeals. Id.

39. The Ninth Circuit reviewed the case law prohibiting
inquiry into “alleged illicit legislative motive,” and rely-
ing on O'Brien, granted the writ, directing the district
court to issue a protective order. Id. at 1299. In rejecting
the arguments of the party seeking to depose the legisla-
tors, the Foley court described the following types of evi-
dence appropriately considered by a court asked to deter-
mine a First Amendment challenge: “objective indicators
as taken from the face of the statute, the effect of the stat-
ute, comparison to prior law, facts surrounding enactment
of the statute, the stated purpose, and the record of the
proceedings.” Foley, 747 F.2d at 1297 (citations omitted).

40. The Ninth Circuit also noted in Foley that “basic
analysis under the First Amendment ... has not turned on
the motives of the legislators, but on the effect of the regu-
lation.” 1d. at 1298 (emphasis added).

41. Defendants correctly point out that the authorities
discussed above hold that isolated (and in this case, some-
times inflammatory) statements of Senators and House
members during the Don't Ask, *964 Don't Tell Act legis-
lative hearings should not be considered by the Court.

42. Nevertheless, this does not affect, much less eviscer-
ate, the language in the authorities cited above that De-
fendants would have the Court ignore, holding that a court
deciding a facial challenge can and should consider evi-
dence beyond the legislative history, including evidence
regarding the effect of the challenged statute.

43. As this case includes a facial challenge on substantive
due process as well as First Amendment grounds, the
Court notes that although the authorities discussed above
dealt with evidence properly considered by courts in re-
solving First Amendment facial challenges, their holdings
regarding the admissibility of broad categories of testi-
monial and documentary evidence are echoed in the au-
thorities considering facial challenges on due process
grounds. See, e.g., Lawrence v. Texas, 539 U.S. 558, 123
S.Ct. 2472, 156 L.Ed.2d 508 (2003); Reno v. Flores, 507
U.S. 292, 309, 113 S.Ct. 1439, 123 L.Ed.2d 1 (1993);
Tucson Woman's Clinic v. Eden, 379 F.3d 531, 556-57
(9th Cir.2004); Los Angeles County Bar Ass'n v. Eu, 979
F.2d 697, 707 (9th Cir.1992); see generally, Guggenheim
v. City of Goleta, 582 F.3d 996 (9th Cir.2009).

44. In Lawrence, petitioners pled nolo contendere to
charges under a Texas statute forbidding certain sexual
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acts between persons of the same sex. They then raised a
facial challenge to the statute's constitutionality under the
Due Process and Equal Protection clauses of the Four-
teenth Amendment. In reaching its decision that the Texas
statute indeed was unconstitutional, the Supreme Court's
majority reviewed at length the history of the common
law prohibiting sodomy or regulating homosexuality, the
effect of the statute (“The stigma this criminal statute im-
poses, moreover, is not trivial.... We are advised that if
Texas convicted an adult for private consensual homo-
sexual conduct under the statute here in question the con-
victed person would come within the registration laws of
at least four States were he or she to be subject to their
jurisdiction ....”"), facts surrounding enactment of the stat-
ute, and comparison with other laws. Lawrence, 539 U.S.
at 567-79, 123 S.Ct. 2472.

45. Accordingly, the Court's determination of Plaintiff's
substantive due process and First Amendment challenges
to the Act refers to evidence properly adduced by Log
Cabin Republicans and admitted at trial. (As noted above,
apart from the Act itself and its legislative history, De-
fendants admitted no evidence and produced no witness-
es.)

Plaintiff's Challenge under the Due Process Clause

46. Plaintiff claims the Don't Ask, Don't Tell Act violates
its members' substantive due process rights, identified in
Lawrence as rights associated with the “autonomy of self
that includes freedom of thought, belief, expression, and
certain intimate conduct.” Lawrence, 539 U.S. at 562, 123
S.Ct. 2472. (FAC 11 4, 38-43; Doc. No. 190 [Pl.'s Mem.
Cont. Fact & Law] at 32-33.)

The Standard of Review

47. As set out more fully in the July 6, 2010, Order, courts
employ a heightened standard of review when considering
challenges to state actions implicating fundamental rights.
(July 6, 2010, Order at 6-9.)

48. After the United States Supreme Court's decision in
Lawrence v. Texas, recognizing the fundamental right to
“an autonomy of self that includes freedom of thought,
belief, expression, and certain intimate conduct,” 539 U.S.
at 562, 123 S.Ct. 2472, the Ninth Circuit in *965Witt v.
Department of Air Force, 527 F.3d 806 (9th Cir.2008),
held the Don't Ask, Don't Tell Act constitutes an intrusion
“upon the personal and private lives of homosexuals, in a
manner that implicates the rights identified in Lawrence
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and is subject to heightened scrutiny.” 527 F.3d at 819.

49. Thus, in order for the Don't Ask, Don't Tell Act to
survive Plaintiff's constitutional challenge, it must “[1]
advance an important governmental interest, [2] the intru-
sion must significantly further that interest, and [3] the
intrusion must be necessary to further that interest.” I1d.

50. Noting the Act “concerns the management of the mili-
tary, and judicial deference to ... congressional exercise of
authority is at its apogee” in this context, Witt went on to
decide the Act advances an “important governmental in-
terest.” 527 F.3d at 821 (citations omitted). Accordingly,
the Court addresses the second and third prongs of the
Witt test.

The Act Does Not Significantly Further the Govern-
ment's Interests in Military Readiness or Unit Cohe-
sion

51. Defendants relied solely on the legislative history of
the Act and the Act itself in support of their position that
the Act passes constitutional muster. (See Findings of
Fact Nos. 127-34; Defs." Mem. Cont. Fact & Law at 9-
10.) Careful review and consideration of the Act itself and
its legislative history reveals that this evidence fails to
satisfy Defendants' burden of proving that the Act, with
its attendant infringements on the fundamental rights of
Plaintiff's members, significantly furthers the Govern-
ment's interest in military readiness or unit cohesion.

52. Plaintiff's evidence at trial demonstrated the Act does
not significantly advance the Government's interests in
military readiness or unit cohesion. The testimony of for-
mer servicemembers provides ample evidence of the Act's
adverse effect on the fundamental rights of homosexual
members of the United States military. Their testimony
also demonstrated that the Act has a deleterious effect on
the Government's interests in maintaining military readi-
ness and unit cohesion. In addition to the testimony from
the lay witnesses, Plaintiff's other evidence, including
documentary evidence and testimony from witnesses in
such specialties as national security policy, military soci-
ology, military history, and social psychology, provided
additional support for this conclusion that the Act harms,
rather than furthers, the Government's important interests.

The Act Is Not Necessary to Further the Government's
Interests in Military Readiness and Unit Cohesion
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53. The Witt court held that to justify the infringement on
the fundamental rights identified in Lawrence, a defend-
ant must satisfy both the requirement that the Act “signif-
icantly furthers” the Government's interests and the re-
quirement that it is “necessary” to achieve them. To the
extent that Defendants have made a distinct argument
here that the Act is necessary to achieve the Government's
significant interests, they have not met their burden as to
this prong of the Witt test, either.

54. In order to justify the encroachment on the fundamen-
tal rights described above, Defendants faced the burden at
trial of showing the Don't Ask, Don't Tell Act was neces-
sary to significantly further the Government's important
interests in military readiness and unit cohesion. Defend-
ants failed to meet that burden.

55. Thus, Plaintiff is entitled to judgment in its favor on
the first claim in its First Amended Complaint for viola-
tion of the *966 substantive due process rights guaranteed
under the Fifth Amendment.

Plaintiff's First Amendment Challenge to the Act

56. “Congress shall make no law ... abridging the freedom
of speech, ... or the right of the people peaceably to as-
semble, and to petition the Government for a redress of
grievances.” (U.S. Const. amend. 1.)

57. Plaintiff claims that the Don't Ask, Don't Tell Act
violates its members' First Amendment rights to these
freedoms. (FAC 11 1, 6, 45-49; Pl.'s Mem. Cont. Fact &
Law at 32-33.)

The Standard of Review in First Amendment Chal-
lenges

58. Plaintiff challenges the Act as overbroad and as an
unconstitutional restriction on speech based on its content.
(FAC 1 47; PL's Mem. Cont. Fact & Law at 35, 40.) Laws
regulating speech based on its content generally must
withstand intense scrutiny when facing a First

Amendment challenge:

At the heart of the First Amendment lies the principle
that each person should decide for himself or herself
the ideas and beliefs deserving of expression, consid-
eration, and adherence. Our political system and cul-
tural life rest upon this ideal. Government action that
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stifles speech on account of its message, or that re-
quires the utterance of a particular message favored
by the Government, contravenes this essential right.
Laws of this sort pose the inherent risk that the Gov-
ernment seeks not to advance a legitimate regulatory
goal, but to suppress unpopular ideas or information
or manipulate the public debate through coercion ra-
ther than persuasion. These restrictions rais[e] the
specter that the Government may effectively drive
certain ideas or viewpoints from the marketplace. For
these reasons, the First Amendment, subject only to
narrow and well-understood exceptions, does not
countenance governmental control over the content
of messages expressed by private individuals. Our
precedents thus apply the most exacting scrutiny to
regulations that suppress, disadvantage, or impose
differential burdens upon speech because of its con-
tent.

Turner Broad. Sys. v. FCC, 512 U.S. 622, 641-42, 114
S.Ct. 2445, 129 L.Ed.2d 497 (1994) (emphasis added)
(citations omitted).

59. In Simon & Schuster, Inc. v. Members of New York
State Crime Victims Board, 502 U.S. 105, 112 S.Ct. 501,
116 L.Ed.2d 476 (1991), the Supreme Court considered
whether New York's “Son of Sam” law purporting to strip
authors of profits gained from books or other publications
depicting their own criminal activities constituted content-
based regulation. Holding the law was not content neutral,
the Court ruled that “[i]n order to justify such differential
treatment, ‘the State must show that its regulation is nec-
essary to serve a compelling state interest and is narrowly
drawn to achieve that end.” ” Id. at 118, 112 S.Ct. 501
(citing Arkansas Writers' Project, Inc. v. Ragland, 481
U.S. 221,231, 107 S.Ct. 1722, 95 L.Ed.2d 209 (1987)).

60. “Deciding whether a particular regulation is content-
based or content-neutral is not always a simple task. We
have said that the principal inquiry in determining con-
tent-neutrality ... is whether the government has adopted a
regulation of speech because of [agreement or] disagree-
ment with the message it conveys.” *967 Turner, 512
U.S. at 642, 114 S.Ct. 2445 (citations omitted).

61. The Supreme Court in Turner distilled the rule as fol-
lows: a law that by its terms “distinguish[es] favored
speech from disfavored speech on the basis of the ideas or
views expressed [is] content-based.” 1d. at 643, 114 S.Ct.
2445 (citing Burson v. Freeman, 504 U.S. 191, 197, 112
S.Ct. 1846, 119 L.Ed.2d 5 (1992); Boos v. Barry, 485

© 2010 Thomson Reuters. No Claim to Orig. US Gov. Works.


http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&FindType=Y&SerialNum=2016140268
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&FindType=Y&SerialNum=2003452259
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&FindType=Y&SerialNum=2016140268
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000546&DocName=USCOAMENDI&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=708&FindType=Y&SerialNum=1994136435
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=708&FindType=Y&SerialNum=1994136435
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=708&FindType=Y&SerialNum=1994136435
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=708&FindType=Y&SerialNum=1991199578
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=708&FindType=Y&SerialNum=1991199578
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=708&FindType=Y&SerialNum=1991199578
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=708&FindType=Y&SerialNum=1991199578
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=708&FindType=Y&SerialNum=1991199578
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=708&FindType=Y&SerialNum=1991199578
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=708&FindType=Y&SerialNum=1987050459
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=708&FindType=Y&SerialNum=1987050459
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=708&FindType=Y&SerialNum=1987050459
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=708&FindType=Y&SerialNum=1994136435
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=708&FindType=Y&SerialNum=1994136435
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=708&FindType=Y&SerialNum=1994136435
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&FindType=Y&SerialNum=1994136435
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=708&FindType=Y&SerialNum=1994136435
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=708&FindType=Y&SerialNum=1994136435
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=708&FindType=Y&SerialNum=1994136435
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=708&FindType=Y&SerialNum=1992095635
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=708&FindType=Y&SerialNum=1992095635
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=708&FindType=Y&SerialNum=1992095635
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=708&FindType=Y&SerialNum=1988038612
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=708&FindType=Y&SerialNum=1988038612

716 F.Supp.2d 884, 110 Fair Empl.Prac.Cas. (BNA) 801
(Cite as: 716 F.Supp.2d 884)

U.S. 312, 318-19, 108 S.Ct. 1157, 99 L.Ed.2d 333
(1988)).

62. Defendants did not address directly the question of
content neutrality, but relied instead on authorities that,
for various reasons, fail to counter the clear weight of the
case law discussed above. Defendants repeatedly cited the
Ninth Circuit's decisions in Witt v. Department of Air
Force, 527 F.3d 806 (9th Cir.2008), Philips v. Perry, 106
F.3d 1420 (9th Cir.1997), and Holmes v. California Na-
tional Guard, 124 F.3d 1126 (9th Cir.1997), although the
plaintiff in Witt brought no First Amendment claim and
the Court in Philips expressly declined to reach the First
Amendment issue, noting the district court also had
stopped short of resolving it.

63. In Holmes, the Ninth Circuit disposed of the plaintiffs'
free speech claims in summary manner, holding because
the plaintiffs “were discharged for their conduct and not
for speech, the First Amendment is not implicated.” 124
F.3d at 1136 (citations omitted).

64. Holmes relied on the Fourth Circuit's decision in
Thomasson v. Perry, 80 F.3d 915 (4th Cir.1996), which
rejected a First Amendment challenge to the Don't Ask,
Don't Tell Act on the basis that it “permissibly uses the
speech as evidence,” and “[t]he use of speech as evidence
in this manner does not raise a constitutional issue-the
First Amendment does not prohibit the evidentiary use of
speech to establish the elements of a crime, or, as is the
case here, to prove motive or intent.” 1d. at 931 (citations
omitted).

65. Holmes also relied on Pruitt v. Cheney, 963 F.2d 1160
(9th Cir.1991), although acknowledging that decision was
based not on the Don't Ask, Don't Tell Act but a super-
seded policy. See Holmes, 124 F.3d at 1136 (citing Pruitt,
963 F.2d at 1164). In other words, Holmes and the cases
from other circuits have found the Don't Ask, Don't Tell
Act does not raise a First Amendment issue to be ana-
lyzed under a content-neutral versus content-based
framework.

66. None of these authorities, however, considered
whether there might be any speech, other than admissions
of homosexuality subject to being used as evidence in
discharge proceedings, affected by the Act. Furthermore,
Holmes was decided before Lawrence and was “neces-
sarily rooted” in Bowers v. Hardwick, 478 U.S. 186, 106
S.Ct. 2841, 92 L.Ed.2d 140 (1986), which Lawrence over-
ruled. See Holmes, 124 F.3d at 1137 (Reinhardt, J., dis-
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senting).

67. Lawrence struck down a Texas statute making feloni-
ous certain sexual acts between two persons of the same
sex; the Supreme Court held in part that the Constitution
recognized certain substantive due process rights, associ-
ated with the “autonomy of self that includes freedom of
thought, belief, expression, and certain intimate conduct.”
Lawrence, 539 U.S. at 562, 123 S.Ct. 2472 (emphasis
added).

68. The Holmes decision, finding the Act did not impli-
cate the First Amendment, and the Act's provisions, ap-
pear at odds with the Supreme Court's decision in Law-
rence. As Holmes explains:

“Homosexual conduct is grounds for separation from
the Military Services under the terms set forth [in the
DOD Directives.] Homosexual conduct includes homo-
sexual acts, a statement by *968 a member that demon-
strates a propensity or intent to engage in homosexual
acts, or a homosexual marriage or attempted marriage.
A statement by a member that demonstrates a propensi-
ty or intent to engage in homosexual acts is grounds for
separation not because it reflects the member's sexual
orientation, but because the statement indicates a like-
lihood that the member engages in or will engage in
homosexual acts.” 124 F.3d at 1129 (quoting DOD Di-
rective 1332.30 at 2-1(c) (emphasis added)).

69. The Holmes court found the Act does not punish sta-
tus, despite the presumption embodied within it that de-
clared homosexual servicemembers will engage in pro-
scribed homosexual conduct, finding the assumption was
“imperfect” but “sufficiently rational to survive scruti-
ny...” 124 F.3d at 1135.

70. Thus, Holmes's foundations-rational basis scrutiny,
acceptance of an assumption of sexual misconduct based
on admitted homosexual orientation, and the Bowers deci-
sion-all have been undermined by Lawrence, particularly
in light of its explicit protection of “expression.” See
Lawrence, 539 U.S. at 562, 123 S.Ct. 2472.

71. Furthermore, if the proscription in subsection (b)(1) of
the Act violates substantive due process as set forth
above, then the limitation on speech in subsection (b)(2)
necessarily fails as well. “Plainly, a limitation on speech
in support of an unconstitutional objective cannot be sus-
tained.” Able v. United States, 88 F.3d 1280, 1300 (2d
Cir.1996). Holmes, decided before Lawrence, therefore
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does not shield Defendants from Plaintiff's First Amend-
ment claim.

72. The Act in subsection (b)(2) requires a servicemem-
ber's discharge if he or she “has stated that he or she is a
homosexual or bisexual, or words to that effect ....” 10
U.S.C. 8 654(b)(2) (emphasis added). The Act does not
prohibit servicemembers from discussing their sexuality
in general, nor does it prohibit all servicemembers from
disclosing their sexual orientation. Heterosexual members
are free to state their sexual orientation, “or words to that
effect,” while gay and lesbian members of the military are
not.

73. Thus, on its face, the Act discriminates based on the
content of the speech being regulated. It distinguishes
between speech regarding sexual orientation, and inevita-
bly, family relationships and daily activities, by and about
gay and lesbian servicemembers, which is banned, and
speech on those subjects by and about heterosexual ser-
vicemembers, which is permitted.

74. The First Amendment's hostility to content-based reg-
ulation “extends not only to restrictions on particular
viewpoints, but also to prohibition of public discussion of
an entire topic. As a general matter, ‘the First Amendment
means that government has no power to restrict expres-
sion because of its message, its ideas, its subject matter,
or its content.” ” Consol. Edison Co. of N.Y. v. Pub. Serv.
Comm'n of N.Y., 447 U.S. 530, 537, 100 S.Ct. 2326, 65
L.Ed.2d 319 (1980) (quoting Police Dep't of Chicago v.
Mosley, 408 U.S. 92, 95, 92 S.Ct. 2286, 33 L.Ed.2d 212

(1972)).

75. In evaluating the constitutionality of such regulations
in a military context, however, courts traditionally do not
apply the strict scrutiny described above. Rather, courts
apply a more deferential level of review of military re-
strictions on speech. “Our review of military regulations
challenged on First Amendment grounds is far more def-
erential than constitutional review of similar laws or regu-
lations designed for civilian society. The military need not
encourage debate or tolerate protest to the *969 extent
that such tolerance is required of the civilian state by the
First Amendment; to accomplish its mission the military
must foster instinctive obedience, unity, commitment, and
esprit de corps.” Goldman v. Weinberger, 475 U.S. 503,
507, 106 S.Ct. 1310, 89 L.Ed.2d 478 (1986) (citations
omitted).

76. Although careful to point out that the “subordination
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of the desires and interests of the individual to the needs
of the service,” which is “the essence of military life,”
does not entirely abrogate the guarantees of the First
Amendment, the Supreme Court emphasized the “great
deference [courts must afford] to the professional judg-
ment of military authorities concerning the relative im-
portance of a particular military interest.” ld. (citations
omitted).

77. The Goldman decision relied in part on Rostker v.
Goldberg, 453 U.S. 57, 101 S.Ct. 2646, 69 L.Ed.2d 478
(1981), oft-cited for the principle that “judicial deference
... Is at its apogee when legislative action under the con-
gressional authority to raise and support armies and make
rules and regulations for their governance is challenged.”
Id. at 70, 101 S.Ct. 2646.

78. In keeping with this well-established rule of defer-
ence, regulations of speech in a military context will sur-
vive Constitutional scrutiny if they “restrict speech no
more than is reasonably necessary to protect the substan-
tial government interest.” Brown v. Glines, 444 U.S. 348,
348, 355, 100 S.Ct. 594, 62 L.Ed.2d 540 (1980) (citing
Greer v. Spock, 424 U.S. 828, 96 S.Ct. 1211, 47 L .Ed.2d
505 (1976); Procunier v. Martinez, 416 U.S. 396, 94 S.Ct.
1800, 40 L.Ed.2d 224 (1974)).

79. The Don't Ask, Don't Tell Act fails this test of consti-
tutional validity. Unlike the regulations on speech upheld
in Brown and Spock, for example, the sweeping reach of
the restrictions on speech in the Don't Ask, Don't Tell Act
is far broader than is reasonably necessary to protect the
substantial government interest at stake here.

80. In Brown, the Supreme Court upheld an Air Force
regulation that required Air Force personnel first to obtain
permission from the base commander before distributing
or posting petitions on Air Force bases, 444 U.S. at 348
100 S.Ct. 594; in Greer, the Court upheld a similar regu-
lation on Army bases, banning speeches, demonstrations,
and distribution of literature, without prior approval from
post headquarters. 424 U.S. at 828, 96 S.Ct. 1211.

81. In both cases, the Court rejected facial challenges to
the regulations, holding they protected substantial Gov-
ernmental interests unrelated to the suppression of free
expression, i.e., maintaining the respect for duty and dis-
cipline, and restricted speech no more than was reasona-
bly necessary to protect that interest.

82. By contrast to the relatively narrow regulations at
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issue in Brown and Greer, however, the Don't Ask, Don't
Tell Act encompasses a vast range of speech, far greater
than necessary to protect the Government's substantial
interests. See supra Findings of Fact Nos. 27, 28, 53, 75,
76, 92, 93, 96-99, 112, 113.)

83. For these reasons, Plaintiff is also entitled to judgment
on its claim for violation of the First Amendment's guar-
antees of freedom of speech and petition.

C.D.Cal.,2010.
Log Cabin Republicans v. U.S.
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