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Introduction:
1. The International Commission of Jurists (ICJ) is honoured to submit the following
Amicus Curiae brief in the present case, to be heard in this Honourable Court of
Nepal. In this submission, we will clarify the basis for protection against
discrimination based on ‘sexual orientation’ and ‘gender identity’ in international
human rights law and particularly in relation to articles 2(1) and 26 of the
International Covenant on Civil and Political Rights (ICCPR). It will then turn to
other connected matters relating to the rights of homosexual and transgender
individuals, pertinent to the case at hand.
2. The International Commission of Jurists (ICJ) works towards full respect of
human rights and the end of human rights violations, including those based on
the grounds of sexual orientation. We offer legal expertise in international human
rights law and work in both country specific and thematic areas in international
human rights law. Our mode of operation includes making legal interventions by
way of amicus briefs in important and relevant cases of interest.
3. The subject of sexual orientation and gender identity in international human
rights law is an area that we command expertise and have given focused
consideration and study. The ICJ has published the "International Human Rights
" dedicated since 1952 to the primacy, coherence and implementation of international law and principles that advance human rights "

References to Human Rights Violations on the Grounds of Sexual Orientation
and Gender Identity, " which is a compilation of UN jurisprudence in the area of
sexual orientation and gender identity. It is for the foregoing reasons that the ICJ
is interested in the present case before the courts of Nepal.
4. It is relevant that Section 9 of the National Treaty Act states that, “In case any
treaty to which Nepal is a party is inconsistent with the existing laws, the existing
laws shall be void.”1 As a result of this provision, all of Nepal’s legislation must
respect the international human rights conventions that Nepal has ratified,
including the ICCPR. The ICJ wishes to highlight that under the pacta sunt

servanda principle, which is a universally recognised principle of international
law, States must implement treaties and the obligations arising from them in
good faith. A corollary of this general principle of international law is that the
authorities of a particular country cannot escape their international commitments
by arguing that domestic legislation prevents them from doing so. They cannot
cite provisions of their Constitution, laws or regulations in order not to carry out
their international obligations or to change the way in which they do so. This is a
general principle of the law of nations, which is recognised in international
jurisprudence.2 International jurisprudence has also repeatedly stated that, in
keeping this principle, judgements rendered by domestic courts cannot be put
forward as a justification for not abiding by international obligations.3

1

Nepal Treaty Act (1991)
See, Permanent Court of International Justice, Advisory Opinion of 4 February 1932,
Treatment of Polish Nationals and Other Person of Polish Origin or Speech in the Danzig
Territory, Collection of Judgements, Orders and Advisory Opinion, Series A/B No. 44;
Permanent Court of International Justice, Advisory Opinion of 31 July 1930, Question of
Greco-Bulgarian Communities, Collection of Judgements, Orders and Advisory Opinions,
Series A, No. 17; International Court of Justice, Advisory Opinion 26 of April, 1988,
Obligation to Arbitrate Under Section 21 of the United Nations Headquarters Agreement;
Nottebohm Case (Second Phase) , [1955] ICJ Reports 4,
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Permanent Court of International Justice, Judgement of Sept. 13, 1923, Case Concerning
the Factory at Charzow (Merits), PCIJ Series A. No. 17 (1928); Permanent Court of
International Justice, Judgement of 25 May, 1926, Polish in Upper Silesia, PCIJ Series A,
No, 13.
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Interpretation of Article 2(1) and 26 and its Prohibition of Sexual
Orientation Discrimination:

1. Article 2 (1) of the International Covenant of Civil and Political Rights (ICCPR),
which was ratified by Nepal in 1991, states that: “Each State Party to the present

Covenant undertakes to respect and to ensure to all individuals within its territory
and subject to its jurisdiction the rights recognised in the present Covenant,
without distinction of any kind, such as race, colour, sex, language, religion,
political or other opinion, national or social origin, property, birth or other status.”
This principle of non-discrimination is a fundamental pillar of international human
rights law, and is also reflected in the Charter of the United Nations,4 the
Universal Declaration of Human Rights,5 the International Covenant on Economic
Social and Cultural Rights,6 the Convention on the Rights of the Child,7
International Convention on the Protection of the Rights of All Migrant Workers
and Members of Their Families,8 and the regional human rights instruments.9
Furthermore, the principle of non-discrimination has become a part of customary
international law, and is therefore a norm binding upon on all states.

2. It is an established principle of international law that article 2(1) of the ICCPR
prohibits discrimination against individuals based on their sexual orientation.
Although sexual orientation is not specifically mentioned in the text of the ICCPR,
international law has evolved to grant protection to those oppressed based on
sexual difference. This is borne out in the jurisprudence and interpretative
practices of various organs of the United Nations, as well as in the interpretation

4

Articles 1(3) and 55 of the United Nations Charter.
Articles 2, 7 and 10 of the Universal Declaration of Human Rights.
6
Article 2 of the International Covenant on Economic Social and Cultural Rights.
5

7
8

Article 2.
Article 7.

9

See for e.g.. Art. 14 European Convention on Human Rights; Art. 2 African Charter on Human and
Peoples’ Rights; Art. II American Declaration of the Rights and Duties of Man; and Articles 1, 24 and
27 of the American Convention on Human Rights.
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and application of the law in courts and tribunals in jurisdictions throughout the
world.
3. The absence of “sexual orientation” as a self identified head of nondiscrimination, does not exclude it from the intended protection of this article. The
inclusion of an “other status” category by the drafter’s clearly contemplated
grounds of discrimination of similar repugnance that were either not listed or that
would evolve in society. General Comment 18 of the Human Rights Committee10
explains that article 26 of the ICCPR is free standing and is premised on
ensuring equality before the law. The UN Human Rights Committee has stated
that: “the term "discrimination" as used in the Covenant should be understood to
imply any distinction, exclusion, restriction or preference which is based on any
ground such as race[…] other status, and which has the purpose or effect of
nullifying or impairing the recognition, enjoyment or exercise by all persons, on
an equal footing, of all rights and freedoms.”11
4. The Human Rights Committee has pointed out that “the reference to "sex" in
articles 2, paragraph 1, and 26 [of the ICCPR] is to be taken as including sexual
orientation.”12 Along the same lines, the UN Committee on Economic, Social and
Cultural Rights13 and the UN Committee on the Rights of the Child14 consider
respectively, that the International Covenant on Economic Social and Cultural
Rights and the Convention of the Rights of the Children prohibit discrimination
based in sexual orientation grounds.

‘Sex’ Discrimination

10

UN Human Rights Committee, General Comment 18, Non-discrimination, adopted at 37th session (1989),
UN Doc. HRI/GEN/1/Rev.7 of 12 May 2004.
11

Ibid, para 7.
Views of 31 March 1994, Communication No. 488/1992, Case of Nicholas Toonen vs. Australia,
para. 8.7 in UN Doc. CCPR/C/50/D/488/1992 of 4 April 1994. See also View of 6 August 2003,
Communication No. 941/2000, Edward Young vs. Australia, CCPR/C/78/D/941/2000, 18 September,
2003.
13
Committee on Economic, Social and Cultural Rights, General comment No. 14, para 18 and
General comment No. 15, para 13.
14
Committee on the Rights of the Child , General Comment No. 4 and General comment No. 3.
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5. It is now settled as a matter of international law, that sexual orientation
discrimination is a form of sex discrimination. Indeed, the former is not possible
without reference to the sex of the individual. For a proper understanding of sex
discrimination, one must take gender roles into account - that is, the behavioural
patterns that generally dictate the way women and men are to live their lives.15
Discrimination on the grounds of sex is often the consequence of behaviour that
is not in conformity with the popularly understood sex or gender role. These are
often based on stereotyped judgements about the proper role of women and men
(for example, the notion that women ought to be sexually attracted to men only).
Since the international human rights law prohibits discrimination based on sex,
then it follows that discrimination based on stereotypes and prejudices about sex
and sex roles is also implicated.16 Discrimination on the grounds of sexual
orientation, thus falls under discrimination on the grounds of sex and is therefore
forbidden.

6. Accordingly, the reference to ‘sex’ in article 2(1) has been construed as granting
protection not only on the basis of “gender” , but also on the basis of sexual
orientation. The United Nations Human Rights Committee -the expert body that
oversees the implementation of the Covenant- has noted that sexual preference
is included as a category of prohibited discrimination because it is encompassed
by the very concept of sex. Thus in the case of Toonen v. Australia , the
Committee noted that ‘in its view the reference to "sex" in articles 2, paragraph
1…[of the ICCPR ]…is to be taken as including sexual orientation.’17

7. This interpretation has been explicitly endorsed by, among others, the United
Nations Working Group on Arbitrary Detention in its consideration of

15

See, Eric Heinze, Sexual Orientation: A Human Right: A Essay in International Human
Rights Law, (Martinus Nihoff, 1994), p. 215
16
Such a claim would be supported by provisions such as CEDAW Article 5(a), which,
condemns “prejudice and customary and all other practices which are bases on...stereotyped
roles for men and women.”
17

Communication No. 488/1992: Australia,CCPR/C/50/D/488/1992, Nicholas Toonen v. Australia,
April 4, 1994
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communications from state parties to the ICCPR.18 The Working Group in
response to a communication concerning 55 persons prosecuted and detained
on account of their homosexuality in Egypt, took the view that their detention was
arbitrary because ‘it violated articles 2, paragraph 1, and 26 of the International
Covenant on Civil Rights, which guarantee equality before the law and the right
to equal legal protection against all forms of discrimination, including that based
on sex.’19 The Working Group noted that it ‘based its opinion on that of the
Committee on Human Rights, according to which the reference to “sex” in articles
2, paragraph 1, and 26 is to be taken as including sexual orientation.’20 The
Working Group has subsequently applied this interpretative approach in
communications from Cameroon.21 This interpretative approach has also been
adopted by other UN human rights mechanisms including, the report of the
Special Rapporteur on the question of torture and other cruel, inhuman or
degrading treatment or punishment,22 and in the report of the Special Rapporteur
on the independence of judges and lawyers.23

8. The Committee on Economic, Social and Cultural Rights has also implicitly
adopted a similar approach when interpreting analogous provisions of the
International Covenant on Economic, Social and Cultural Rights (ICESCR). In its
General Comment No. 14, within its discussion on non-discrimination based on
article 2(2) of the CESCR, (the wording of which is similar to that of article 2 of
the ICCPR), the Committee explained that that article proscribed any
discrimination, including that based on “sexual orientation.”

18

The Working Group is a body of human rights experts, mandated to: (1) investigate cases
of human rights violations and the general state of the law in the area; (2) seek and receive
information from governments, organizations and individuals in relation to human rights
violations; and (3) present reports on the state of human rights to United Nations bodies.
19

Opinions adopted by the Working Group on Arbitrary Detention, No 7/2002 (Egypt),
E/CN.4/2003/8/Add.1, January 24, 2003. The Working Group on has also adopted this approach in its
annual report of 2004, E/CN.4/2004/3, December 15, 2003.
20
See, UN Working Group on Arbitrary Detention, Opinion No. 22/2006 (Cameroon)
21
look up this citation.
22
E/CN.4/2002/76/Add.1, March 14, 2002, para. 507
23
E/CN.4/2002/72, February 11, 2003, para. 57.
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9. Further, in the case of Sutherland v United Kingdom24 in the European
Commission on Human Rights also adopted a similar approach to sexual
orientation discrimination. In this case, a British law that set a higher age of
consent for male homosexual acts than for heterosexual acts. This was
challenged on the basis that homosexuals faced discrimination, through the
higher age of consent in relation to their sexual relations. The Commission held
that the law was discriminatory and hence contrary to the European Convention
on Human Rights (ECHR). The Commission noted that it could be viewed as
discrimination on the basis of the sex of the participants, as sexual orientation fell
under the enumerated category of “sex” discrimination in the ECHR.

“Sexual Orientation” as a Prohibited Ground of Discrimination

10. An alternative and complementary interpretation of the ICCPR has also been
endorsed by the international community, which further grounds the prohibition of
discrimination on the basis of sexual orientation in international law. It is now
accepted that sexual orientation is a ‘status’ on which discrimination is prohibited
in international law. Indeed, article 2(1) of the ICCPR prohibits discrimination not
only on such grounds as race, religion or language, but also based on ‘other
status.’ It is therefore recognised that the non-discrimination clause in the ICCPR
is not an exhaustive list of the prohibited bases of discrimination, but that other
non-specified grounds are included.

11. Arguably, the drafting of the Covenant so as to include the prohibition of
discrimination on ‘other status,’ was a way of allowing for the evolution of social
mores precisely so as to include in the ICCPR certain other (then unforeseen)
grounds of discrimination which might become repugnant and hence require the
protection of international law. Such an approach has been recognised by the
European Court of Human Rights when interpreting similarly worded nondiscrimination provisions of the ECHR. Indeed, it has noted that the list of
24

App. No. 25186/94, 24 Eur. H.R. Rep. (Comm’n Supp.) C.D. at 22 (1997).
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prohibited grounds is ‘illustrative and not exhaustive and that sexual orientation is
‘undoubtedly covered.’25

12. International law has come to recognise sexual orientation as a status worthy of
protection under international law. Thus in its annual report, the Inter-American
Commission referred to homosexuals as ‘a group traditionally subjected to
discrimination’ and hence in need of protection of the law.26 In the area of refugee
law, courts have recognised that homosexuals are a ‘distinct group’ with distinct
characteristics, one being their widespread persecution and discrimination.27 The
international Community and domestic courts and tribunals have consequently
construed sexual orientation as a ‘status’ which deserves protection from
discrimination in international and domestic law. Various organs and
mechanisms within the United Nations have recognised the discrimination and
oppression often suffered by persons of a homosexual orientation, and the
applicability of human rights to these violations.28 Indeed, these legal
developments point to the wide consensus that international law has evolved to
support an inclusive definition of “other status,” and that sexual orientation comes
within this category of “other status” for the purposes of Article 2(1).

25

Salgueiro da Silva Mouta v Portugal, Judgement of the European Court of Human Rights, 21
December 1999, para. 28.
26

See, Annual Report of the Inter-American Commission on Human Rights 2006,
OEA/Ser.L/V/II.127, Doc. 4 rev. 1 of March 3, 2007.
27
See eg: Chan v. Minister of Immigration, Local Government and Ethnic Affairs (1989) 169
CLR 379 (HCA).
Case IJRL/010, 1989 1 International Journal of Refugee Law 246 (South Africa).
Ward v Canada (Attorney General) 1993 2 SCR 689.
Morato v. Minister of Immigration, Local Government and Ethnic Affairs 111 ALR 417 (Fed.
Ct. Austl. 1992) The tribunal concluded that homosexuals are: ‘recognizable and cognizable
for the community of their social, recreational and other interests such as health and their
protection from the forms of harassment they have traditionally faced within most societies’
28
See eg., Report of the Special Rapporteur on the question of torture and other cruel, in
human or degrading treatment or punishment, E/CN/.4/2004/56/Add.1, March 23, 2004;
Report of the Special Rapporteur on extrajudicial, summary or arbitrary executions,
E/CN.4/2003/3, January 13, 2003.
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Sexual Orientation, Equality and Protection of the law:

13. The principle of non-discrimination enshrined in article 2(1) of the ICCPR is
directly linked with the rights to equality before the law, protection against
discrimination and equal protection of the law that are found in article 26 of the
ICCPR.29 The UN Human Rights Committee, has affirmed that the reference to
“equal and effective protection against discrimination on any grounds such as
race, colour, sex, language, religion, political or other opinion, national or social
origin, property, birth or other status in Article 26 of the International Covenant on
Civil and Political Rights includes discrimination on grounds of sexual

orientation’30 (emphasis added).

14. As with article 2(1), the list of prohibited grounds of discrimination catalogued in
article 26 of the ICCPR are not exhaustive or exclusive. The categories of ‘sex’
and ‘other status’ enshrined in article 26 have also been interpreted inclusively
under international law to encompass homosexuals. Indeed, the very notion of
equality in article 26 requires states to respect and guarantee the full and free
exercise of rights and freedoms without discrimination. This includes
discrimination based on sexual orientation.

15. The Inter-American Human Rights System -which is primarily composed of the
countries of Latin America and the Caribbean-has also endorsed these
principles, in relation to the interpretation of similar provisions of the American

29

Article 26 states: ‘All person are equal before the law and are entitled without any
discrimination to equal protection of the law. In this respect, the law shall prohibit any
discrimination and guarantee to all persons equal and effective protection against
discrimination on any ground such as race, colour, sex, language, religion, political or other
opinion, national or social origin, property, birth or other status.’
30
Human Rights Committee, Views of April 4, 1994) Communications: Toonen vs.
Australia , CCPR/C/50/D/488/1992, paras. 8.2-8.7. See also, Human Rights Committee,
Views of Aug. 6, 2003, Communication: Young vs. Australia, CCPR/C/78/D/941/2000,
para.10. 4.
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Convention on Human Rights (ACHR). Therefore, the Inter-American Special
Rapporteur on Migrant Workers has noted that:

…States cannot discriminate for reasons of race, colour, sex or gender
or sexual preference…This principle of equality and non-discrimination
is also enshrined in Article 26 of the International Covenant on Civil
and Political Rights and in Article 24 of the American Convention.
Sexual preference is included as a category as it is encompassed by
the very concept of sex, according to the United Nations Human Rights
Committee (Toonen v Australia). The Principle is extended to the
enjoyment and exercise of all the rights enshrined in international
instruments and to all social benefits provided by a state.31

Conclusion:

16. International human rights law has evolved to recognise and protect the rights of
homosexuals. The principles of non-discrimination and equality embodied in
Articles 2(1) and 26 of the ICCPR have been construed to prohibit discrimination
on the basis of sexual orientation. This is based on the understanding that
discrimination on the basis of sexual orientation is a form of sex discrimination,
and also on the idea that sexual minorities warrant protection under international
law based on their recognised status as a marginalised and often oppressed
group. In accordance with these international standards, many states have taken
action through their constitutions and legislation to prohibit discrimination based
on sexual orientation.

31

Second progress report of the Special Rapporteurship on Migrant Workers and their Families in the
hemisphere (OEA/Ser.L/V/II.111, Doc.20 rev., 16 April 2001, para. 97
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Comparative constitutional analysis and some legal provisions
protecting “third gender”.

1. The wide guarantees against discrimination in international human rights law, are
also applicable to transgender persons, transvestites, inter-sex individuals or
those broadly referred to as belonging to the ‘third gender.’ Beliefs about what
constitutes male or female conventions have been used as an instrument of
oppression against individuals who do not fit or conform to the dominant binary
models of masculinity or femininity. Personal deportment, modes of dress,
economic independence in women and the absence of an opposite sex partner,
are all features that may subvert gender roles and expectations, and hence
attract discriminatory responses based on gender. Within the organs of the
" dedicated since 1952 to the primacy, coherence and implementation of international law and principles that advance human rights "
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United Nations, there is a growing recognition that transsexual individuals are
prone to some of the most serious abuses and human rights violations.32 It has
also been accepted that these individuals are protected by existing international
law, and that states have an obligation to respect and protect the rights of these
individuals.33
2. In the case of Goodwin v United Kingdom,34 the European Court of Human
Rights recognised the rights of “individuals to live in dignity and worth in
accordance with the sexual identity chosen by them at great personal cost,” by
arguing that “in the twenty first century the right of transsexuals to personal
development and to physical and moral security in the full sense enjoyed by
others in society cannot be regarded as a matter of controversy requiring the
lapse of time to cast clearer light on the issues involved.” More recently, in Van

Kück v, Germany,35 the Court recognised the “right to gender identity and
personal development” as “a fundamental aspect of [the person’s] right to respect
for private life” protected under international human rights law.
3. It must be noted that most of the gender identity jurisprudence has developed in
the context of cases involving persons who have undergone sex-change
operations, and have sought legal recognition of their acquired gender.
Consequently, existing case law has been unduly focused on whether particular
claimants seeking protection have pursued surgical alterations to their bodies.
However, this fact should not move this court to interpret the rights of
transgender individuals restrictively, or to reserve protection only for those
individuals who have undergone surgical and hormonal treatment. Indeed, the

32

See for eg., Report of the High Commissioner for Human Rights on the Situation on
Human Rights in Columbia, E/CN.4/2005/10/Feb. 28, 2005; Report of the Secretary General
on Integrating the Human Rights of Women throughout the United Nations System,
E/CN.4/2005/68, Jan. 10, 2005, para. 14.
33
See, for example, (Committee on the Rights of the Child) Concluding Observations: United
Kingdom of Great Britain and Northern Ireland, CRC/C/15/Add.188, Oct. 9, 2002;
(Committee on Torture) Concluding Observations: Venezuela, CAT/C/CR/29/2, December
23, 2002; (Committee on Torture) Views of November 28, 2003, Mr. E.J. V. M vs. Sweden,
Communication No. 213/2002: Sweden, CAT/C/31/D/213/2002,
34
Appl. no. 28957/95 (16 January 2002).
35
Appl. no. 30968/97 (12 June 2003)
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issue of gender identity is complex and cannot be reduced to the single issue of
whether a particular medical procedure has or has not been done.
4. It is now accepted that the issue of gender identity is also about an individuals
deeply owned sense of their physiological or psychological self. This is reflected
in the Yogyakarta Principles on the application of international human rights law
in relation to sexual orientation and gender identity.36 These principles define
gender identity’ as: “each person’s deeply felt internal and individual experience
of gender, which may or may not correspond with the sex assigned at birth,
including the personal sense of the body (which may involve, if freely chosen,
modification of bodily appearance or function by medical, surgical or other
means) and other expressions of gender, including dress, speech and
mannerisms...”37
5. This definition represents the growing consensus among human rights experts
from around the world, that surgical modification is not a prerequisite for legal
protection from discrimination based on gender identity. Indeed, the issue most
be viewed from a holistic perspective. The interest that the law seeks to protect in
these cases is as much psychological and subjective as it is physical. It is
therefore submitted, that gender-identity does not depend on any single factor,
such as genital sex; or some limited range of factors, such as the state of the
person’s gonads, chromosomes or genitals (whether at birth or at some other
time). Indeed, relevant factors that the court may take into consideration are, ‘the
person’s life experiences, including the sex in which he or she was brought up
and the person’s attitude to it; the person’s self-perception as a man or a woman;
the extent to which the person has functioned in society as a man or a
woman...and

the

person’s

biological,

psychological

and

physical

36

In 2006, in response to well-documented patterns of abuse, a distinguished groups of
international human rights experts met in Indonesia to outline a set of international principles
relating to sexual orientation and gender identity. The result was the Yogyakarta Principles,
which represent a universal guide to human rights which affirm binding international legal
standards with which all states should comply.
37
See, Yogyakarta Principles: On the Application on International Human Rights Law in
Relation to Sexual Orientation and Gender Identity: available at
<http://yogyakartaprinciples.org> last accessed December 4, 2007
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characteristics.’38 In short, the court should interpret the law, so as to afford the
most expansive protection of the rights of individuals suffering from
discrimination.
6. It must also be noted that States continue to adopt express or implied protections
based on gender identity in domestic constitutional and legislative provisions and
interpretation. This trend is set to continue in light of the progressive
developments in this area. The following are a list of selected legal developments
from various countries in the area of transgender rights.

South Africa

7. The Constitutional Court of South Africa in the case of National Coalition for Gay

and Lesbian Equality v. Minister of Justice39 interpreted the constitutional
prohibition of discrimination based on "sexual orientation" as also covering
"persons who are ... transsexual."40 This interpretation extended full constitutional
protection to South African transsexuals against discrimination and other
unconstitutional conduct.

Brazil

8. In the Brazilian state of São Paulo - Lei No. 10.948, de 5 de novembro de 2001
prohibits discrimination "contra cidadão homossexual, bissexual ou transgênero,"
that is, ‘against a homosexual, bisexual or trans-gendered citizens.’

The Philippines

38

Re: Kevin [2001] FamCA 1074 (Court of Appeal Australia)
(9 Oct. 1998), 1999 (1) SA 6
40
Ibid. para 21
39
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9. Recently, the Senate of the Republic of the Philippines embarked on considering
Senate Bill No. 1738 entitled “An Act Prohibiting Discrimination on the Basis of

Sexual Orientation and Gender Identity and Providing Penalties Therefore.” As
the title suggests, when this bill becomes law it will render illegal all
discriminatory practices against individuals based on their sexual orientation or
gender identity, whether this is perpetrated by organs of the state or private
individuals.41 For example section 4(a) provides that: “– It shall be unlawful for
any person, natural or juridical, to: (a) Deny access to public service, including
military service, to any person on the basis of sexual orientation and/or gender
identity...”

Singapore & Japan

10. The Woman’s Charter (Amendment Act) 1996 endows transsexual individuals
with the capacity to marry, and with that all the attendant rights and privileges
that that status entails. Transsexuals are also able to to be legally recognised as
belonging to their acquired gender, and to have official documents such as birth
certificates and identity cards to reflect this fact.42 These provisions ensure
transsexual individuals inter alia the right to privacy and family life.43 In July 2003,
the parliament of Japan unanimously approved the bill for the "law concerning
special cases in handling gender for people with gender identity disorder." The
legislation enables transsexual individuals to change their legal sex.44 The Naha
Family Court, Okinawa Prefuncture (Kyodo) recently approved an application by

41

See, (Human Rights Committee) Concluding Observations: Philippines,
CCPR/CO/79/PHL, Dec. 1, 2003.
42
Debbie Ong, ‘The Test of Sex for Marriage in Singapore,’ (1998) 12 Int’l Journal of Law,
Policy and Family, p. 161
43
See Article 17 of the ICCPR. See also Goodwin v UK and I v UK, Judgements of the
European Court of Human Rights, 3 July 2002.
44
See, ‘Sex Change Recognition Law Enacted’ The Japan Time (Friday, July 11, 2003)
found at: http://search.japantimes.co.jp/cgi-bin/nn20030711b2.html.
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a transsexual to alter her officially registered sex to female under the 2003
legislation.45

New Zealand

11. Transsexuals in New Zealand can now change all their documents, including
passports and birth certificates following the Transgender (Anti-Discrimination
and Other Acts Amendment) Act 1996 - No 22 Transsexuals in New Zealand
can also marry and foster or adopt children. Simply, a transsexual in New
Zealand is regarded as female or male as far as the law is concerned. Such legal
provisions ensure to transexual individuals inter alia the right to privacy and
family life.

United Kingdom
12. Since the introduction of the Sex Discrimination (Gender Reassignment)

Regulations 1999, it has been unlawful to discriminate against employees who
intend to undergo gender reassignment, are undergoing the process or have
done so in the past. The regulations amended the Sex Discrimination Act 1975,
so that discrimination on these grounds amounts to unlawful sex discrimination.
The definition of harassment in the Sex Discrimination Act46 also applies to
harassment on grounds of gender reassignment.
13. Furthermore, in 2004 the UK parliament passed the Gender Recognition Act,
which allows transsexuals (or transgender) individuals to change their legal
gender. The Act gives legal recognition to transsexual persons, and allows them

45

Japanese Law News Bulletin, July 2005, p. 5, found at: law.anu.edu.au/anjel/documents/
Jlawnews/2004monthlybulletin7.pdf
46
As amended Oct. 1, 2005
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to acquire a new birth certificate and be able to marry, as well as affords them full
recognition in law for all purposes.

Other Countries:
14. Other countries which have laws that allow transsexuals who have undergone
gender reassignment surgery to get their personal documents reflecting the
“new” gender include; China (2003), Germany (1981),47 Italy (1982), Japan
(2004), Netherlands (1985), New Zealand 1995), Panama (1975), Romania
(1996), South Africa (2003), Spain (2006) Sweden(1972), Turkey (1988),
United Kingdom (2004) and many states in, Canada,48 United States and
Australia49

The United States

15. In addition to laws recognising their ‘acquired gender,’ transsexual individuals
have been able to claim redress against discriminatory practices under United
States anti-discrimination legislation. In Smith v. City of Salem,50 a male to female
transsexual, had been employed as a lieutenant in the fire department without
47

German law regulates the change of first names and legal gender. It is called the “Gesetz
über die Änderung der Vornamen und die Feststellung der Geschelechtszugehörigkeit in
besonderen Fällen” (Law about the change of first name and determination of gender identity
in special cases).
48
For eg. In British Columbia under the Revised Statutes British Columbia 1974, Chapter 66
s21a an unmarried transsexual may apply to have the director of Vital Statistics:
change the sex designation on the registration of birth of such a person in such a
manner that the sex designation is consistent with the intended results of the
transsexual surgery [R.S.B.C., 1974, s21a, ss1]
49
See International Lesbian and Gay Association (ILGA) World Legal Survey on AntiDiscrimination Law (Gender Identity); ‘European Treaties and Legislation and Selected
National Legislation Expressly or Impliedly Prohibiting Discrimination based on Gender
Identity’ By Robert Wintemute (last updated September 20, 2002) at:
http://www.ilga.info/Information/Legal_survey/Legislation%20Prohibiting%20Discriminatio
n%20Based%20On%20Gender%20Identity.htm
50
378 F.3d 566, 568 (6th Cir. 2004)
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incident for seven years. After doctors diagnosed Smith with Gender Identity
Disorder (“GID”), she began to experience harassment and retaliation following
complaint. She filed claims of sex discrimination and retaliation, equal protection
under Title VII of the Civil Rights Act 196451 and due process claims under 42

U.S.C. § 1983, and state law claims of invasion of privacy and civil conspiracy.
The Court of Appeals (6th Circuit) stated that: “[i]t follows that employers who
discriminate against men because they do wear dresses and makeup, or
otherwise act femininely, are also engaging in sex discrimination, because the
discrimination would not occur but for the victim’s sex.”52 Other similar
judgements continue to steer transgender jurisprudence in a more expansive
direction throughout North America.

Australia
16. In Australia the courts have used their statutory powers to grant relief and de

facto recognition to transsexuals. This was seen the case of Re Alex : Hormonal
Treatment for Gender Identity Dysphoria,53 which was a landmark case for
transgender youth rights, setting precedent in Australia and the world. An
application was made concerning a 13 year old referred to as “Alex” (to ensure
anonymity). The key issue was whether the courts should authorise medical
treatment involving the administration of hormonal therapies to begin a sex
change procedure on Alex. At birth and at the time of the case Alex was in the
eyes of the law a girl. Alex was diagnosed with gender identity dysphoria
meaning [he] has had a longstanding wish to undergo a transition to become
male in appearance.
Chief Justice Nicholson ruled to:

·

Allow Alex to change gender and name written on birth certificate.

51

‘Title VII’ prohibits employment discrimination based on race, colour, religion, sex and
national origin.
52
See pg. 574
53
[2004] Fam. CA 297 (13 April 2004)
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·

Allow Alex to be administered hormone treatment until [he] reaches 18 years
old. At 18 Alex is free by law to make this decision without permission of the
court.

·

Allow Alex to enrol in school under a male name.

17. In the case of Re Kevin - Validity of marriage to transsexual54 the Family Court of
Australia also made a significant judgement concerning the right of transsexuals
to marry. Kevin, a post-operative female-to-male transsexual, married a woman
called Jennifer. Kevin had undergone hormonal treatment and sex affirmation
surgeries. His sex indicator had been changed on his birth certificate and other
legal documentation. The question faced by the court was whether Kevin was a
man for the purposes of family law in Australia. There, Justice Richard Chisholm
(the judge in this case) held that a transsexual's sex reassignment would be
recognised for purposes of marriage.

Conclusion:
18. From the above we can see that international law extends human rights
protection, not only to those individuals with same-sex attraction, but also to
transgender or inter-sex persons. Clearly, gender identity implicates the issue of
human dignity, autonomy and equality that are the very foundation of human
rights. States such as South Africa have therefore extended fundamental
protection against discrimination to transsexuals through their domestic
constitutions. Others, such as Japan and Brazil have through legislation granted
transsexuals the legal recognition to live in their acquired gender in dignity and to
enjoy their right to privacy and family life through marriage and other such
activity. Furthermore, states as the United Kingdom (and the Philippines will)
have passed legislation to protect transsexuals from discrimination in
employment and in other public and private spheres. These developments are a
testament to the growing international recognition that States have a duty to
respect and protect the rights and liberties of transsexual individuals.

54
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Whether the origin of one’s sexual orientation has relevance to the
human rights of homosexual and transgender individuals.
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1. Recent studies in genetics and the medical sciences in general, have
strengthened the argument that sexual orientation is biologically determined and
hence an immutable characteristic.55 However, scientific knowledge in this area is
still some way from being generally accepted, and is often characterised by
significant disagreement. Indeed, proof of the immutability of homosexual
orientation is not necessary for successfully making the claim that homosexuals
are entitled to equal rights and protection of the law.56 It is the view of the ICJ that
the answer does not lie in verifying the claims that sexual orientation is a choice,
or that it is solely explained by biological factors. Homosexuality, regardless of
it’s origin, acquires social, political and legal meaning through the lived
experiences of homosexual individuals, and the historical and continued injustice
that they face from day to day. Therefore, it is beyond doubt that sexual
orientation (and discrimination) implicates human rights and is worthy of
protection in both international and domestic law.

2. Human rights law protects individuals based on characteristics that are
involuntary and biological (such as nationality and race) but also for
characteristics that are partly or wholly within the voluntary control of the
individual (such as political views and religious belief).57 Therefore, whether
sexual orientation is involuntary or not, does not diminish the strength of the
claim that sexual minorities are entitled to equal citizenship, equal rights and
protection of the law. Indeed, a common feature of all the groups protected by
human rights law (eg. women,58 indigenous people59 and children60) is that the

55

Some important studies done in the past include: J. Michael Bailey and Richard C. Pillard,
‘A Genetic Study of Male Sexual Orientation,’ 48 Archives of Gen. Psychiatry (1991) 1089;
Dean H. Hamer, Stella Hu, Victoria L. Magnuson, Nan Hu and Angela M.L. Pattatucci, ‘A
Linkage Between DNA Markers on the X Chromosome and Male Sexual Orientation,’ 21
Science (1993) 321; Simon LeVay, ‘A Difference in Hypothalamic Structure Between
Heterosexual and Homosexual Men,’ 243 Science (1991) 1034.
56
Janet E. Halley, ‘Sexual Orientation and the Politics of Biology: A Critique of the
Argument from Immutability’ (1994) 46 Stanford Law Review 503
57
Article 2(1) ICCPR ; Article ...
58
See, Convention on the Elimination of all Forms of Discrimination Against Women
(1979).
" dedicated since 1952 to the primacy, coherence and implementation of international law and principles that advance human rights "

21

individuals or groups involved have been victimised and stigmatised throughout
history because of prejudice, mostly based on fear or ignorance. “This
characteristic would also clearly apply to sexual orientation, or more precisely to
those who have deviated from accepted sexual norms, at least in the eyes of the
majority.”61

3. Courts have become aware of the way that culture, politics and indeed the law
has been used to discriminate against and oppress those considered sexual
minorities. As the Supreme Court of Canada in Vriend v Alberta62 noted:
“Perhaps
ensue
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discrimination.”
4. In the case of National Coalition for Gay and Lesbian Equality v. Ministry of

Justice, the South Africa Constitutional Court defined sexual orientation as ‘a
person’s ( political or psychological) attitude or adjustment in relation to...’63
sexual attraction. Thus the Court did not seek to distinguish between sexual
orientation as inherent as opposed to being a purely voluntary trait. Instead the
court grounded its arguments in notions of the inherent dignity of the individual,
and the role of the law in protecting this vital human interest. As the court
59

See, United Nations Declaration on The Rights of Indigenous Peoples (2007).
See, United Nations Convention on the Rights of the Child (1989).
61
See, James Hathaway, The Law of Refugee Status (Butterworths, 1991), 164.
62
[1998] 1 S.C.R. 493, per Cory J. at para 102.
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observed ‘[t]he impact of discrimination on gays and lesbians is rendered more
serious and their vulnerability increased by the fact that they are a political
minority not able on their own to use political power to secure favourable
legislation for themselves.’64 The Court went on the point out that homosexuals
are accordingly almost exclusively reliant on the constitution and the law in
general for their protection.
5. In the case of Re GJ,65 the Refugee Status Appeals Authority in New Zealand the
issue of the nature of homosexuality arose in the context of an asylum claim. In
coming to the conclusion that homosexuals were eligible under international law
for protection based on fear of persecution, the tribunal noted that:
it is not ultimately a question whether sexual orientation is immutable
as a matter of fact...it would seem beyond dispute that sexual
orientation is fundamental to one’s identity. Whether immutable or
not, it is therefore a characteristic that ought not be required to be
changed.
Here, the tribunal recognised the fundamental nature of an individual's sexual
orientation, and the importance of protecting this interest in preserving human
dignity and bodily integrity.

6. Similarly, the Administrative Court of (Weisbaden) Germany66 in its judgement of
Apr. 26, 1983, No.IV/I E 06244/81, reviewed an asylum claim by an Iranian
national who feared that as a homosexual he would be punished and perhaps
executed. The Court objected to the view that the applicant should be told simply
to refrain from homosexual activity and live inconspicuously in Iran. It stated that
although conflicting theories about homosexuality exist, there is general
agreement that ‘homosexuality is not a mere preference that can be turned on or
63

See para. 20
para. 25
65
Refugee Appeal No. 1312/93 (Aug. 30, 1995).
66
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64
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off at will.’ The Court believed that telling a homosexual asylum seeker that he
can avoid persecution by being careful to live a hidden, inconspicuous life is as
unacceptable as suggesting that someone deny and hide his religious beliefs, or
try to change his skin colour.67

7. The Inter-American Court has developed a rich jurisprudence on the issue of
discrimination in international human rights law. In its discussion of the issue of
discrimination, it has noted that international law must protect people:
‘who are vulnerable for different reasons, hounded by risk,
restrictions, and breaches that have a characteristic identity and
refer not only to conditions derived from biology, but also, and
probably most important, from cultural circumstances that have
not been opposed, suppressed or dissipated...’68
These observations underscore the idea that human rights protection is not
reserved for ill-treatment that stems only from biological characteristics of the
victim, but that it also addresses injustice whether it be routed in religious,
political, cultural, sociological or other prejudices or motivations.

Conclusion:

8. It is therefore submitted, that the issue of legal protection of homosexuals does
not turn on biological facts. It instead rests on the fact that sexual orientation is a
fundamental part of the individual, embodying such fundamental human interests
as privacy, autonomy and dignity. Indeed, the Universal Declaration reminds us
that “all human beings are born free and equal in dignity and rights.” It therefore
follows, that human beings regardless of sexual orientation (and the causes of
such orientation) are deserving of equality and full protection of the law.

67

Maryellen Fullerton in “Persecution due to Membership in a Particular Social Group:
Jurisprudence in the Federal Republic of Germany” (1990) 4 Geo. Immigra. L.J. 381, 408.
68
(Inter-American Court of Human Rights) Miguel Castro-Castro Prison v. Peru, Judgement
of November 25, 2006, Series C No. 160. (Concurring Opinion of Judge Sergi García).
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Public Debate and the Role of the Courts in issues of Sexual
Orientation and Human Rights:

1. In most countries the issue of sexual orientation is a matter of great public
interest. This is especially true when legal change in favour of legal rights based
on sexual orientation and gender identity are imminent. It is inevitable that there
will be constituencies within society that do not agree with initiatives targeted at
ensuring equal rights for sexual minorities. As one commentator has pointed out:
‘Given how divisive gay rights issues are, and how intensely people
on opposite ends of the spectrum of sentiment feel about these
issues, we should expect court decisions to be greeted by divergent
reactions, and to the understood, characterised, and deployed in
different ways by different segments of the public’69
Indeed, intense debates and political posturing have followed court decisions
vindicating equal rights for homosexual and transgender individuals.

2. Courts ought not to fear the public discourse and disagreement that might follow
a ruling on sexual orientation right issues. Indeed, such public discussions are a
necessary part of the process of changing attitudes and prejudices against
sexual minorities. Scholars have long understood the role of legal norms and
courts, as forces of social change. In the struggle for equality and dignity for
sexual minorities, courts have been at the forefront of legal and social change in
many countries. For example, research has shown that following the South
69

Jane S. Schacter, ‘Sexual Orientation, Social Change, and the Courts’ (2006) 54 Drake
Law Review 861, 868
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African Constitutional Court’s invalidation of sodomy laws there were significant
positive “attitudinal and behavioural shifts” towards sexual minorities.70 This was
seen in inter-personal relationship, as well as in the area of law enforcement,
government and society in general.

71

While the Court was not agent in changing

social norms, it was nevertheless an important part of the process.
3. Debates about the issue have tended to surround the question of the validity of
the concept of sexual orientation rights. Many have argued that sexual
orientation cannot be the subject of rights. However, as was illustrated
throughout this brief, sexual orientation does implicate the issue of human rights
and deserves the full protection of the law. Others have tended to resist the
validity of international law, arguing that it ought to have no influence on the law
and social practices in a particular country. However, as noted before, Nepal has
ratified the International Covenant on Civil and Political rights and is therefore
bound to implement the international human rights standards such as nondiscrimination and equality in its domestic laws.
4. Indeed, some have argued that it is not the place of courts to make such
decisions about the rights of sexual minorities. However, as the Constitutional
Court of South Africa has pointed out, homosexuals: “are a political minority not
able on their own to use political power to secure favourable legislation for
themselves. They are accordingly almost exclusively reliant on the Bill of Rights
for their protection.”72 Consequently, courts must assume their roles as guardians
of the law and constitution, and uphold the foundational principles of freedom,
equality and non-discrimination. This is the hall-mark of an independent judiciary
and an effective system of human rights protection.
5. The debates in response to rulings by Supreme Courts have usually lead to swift
legislative action, which have strengthened the legal protection for sexual
minorities. For example, the Australian Government introduced the Human
Rights (Sexual Conduct) Bill 1994 into Federal Parliament, in response to the

70
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decision of the United Nations Human Rights Committee in Toonen v. Australia.73
The Committee found that provisions of the Tasmanian Criminal Code which
criminalize all sexual conduct between consenting male adults in private are in
breach of Australia's obligations under the International Covenant on Civil and
Political Rights (ICCPR). This example further underscores the critical role of
courts in the process of legal and social change.

73

Toonen v Australia (1994) 1 PLPR 50
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clwsf/x?sf] ;+/If0f ;+aGwL cGt/f{li6«o dxf;lGw,8 / dfgjclwsf/ ;+aGwL If]qLo
b:tfj]hx?df9 klg k|ltlalDat u/fOPsf] 5 . cem eGg] xf] eg], ce]befjsf/L l;4fGt
k|yfut cGt/f{li6«o sfg"gsf] efu ag]sf] 5, To;}n] of] ;a} /fHox? pk/ jfWosf/L
dfGotfsf] ?kdf klg /x]sf] 5 .
" ICCPR

sf] wf/f @-!_ n] of}}lgs cled'lvs/0fsf] cfwf/df JolQmdfly ul/g] e]befjnfO{

alh{t u/]sf]5 eGg]s'/f ca cGt/f{li6«o sfg"gsf] :yflkt l;4fGt ag]sf] 5 . of}lgs
cled'lvs/0fnfO{

ICCPR

n] zflAbs ?kdf pNn]v u/]sf] geP klg cGt/f{li6«o sfg"g

of}lgs km/skgfsf cfwf/df pTkLl8t ePsfx?sf] ;+/If0f ug{]u/L ljsf; ePsf]] 5 .

4

;+o'Qm/fi6«;+3sf] j8fkqsf] wf/f !-#_ / %% .

5

dfgjclwsf/sf] ljZjJokL 3f]if0ffkqsf] wf/f @, & / !) .

6

cflys, ;fdflhs tyf ;fF:s[lts clwsf/ ;DaGwL cGt/f{li6«o cg'aGwsf] wf/f @ .

7

wf/f @ .

8

wf/f & .

9

pbfx/0fsf] nflu x]g'{xf];, dfgjclwsf/ ;DaGwL o'/f]lkog dxf;lGwsf] wf/f !$Ù dfgj tyf hgtfsf] clwsf/ ;DaGwL clk|msL
j8fkqsf] wf/f @Ù k'?ifsf] clwsf/ tyf st{Jo ;DaGwL cd]l/sL 3f]if0fkqsf] wf/f bf];|f]Ù tyf dfgjclwsf/ ;DaGwL cd]l/sL
dxf;lGwsf] wf/f !, @$ / @& .
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o;sf] hGd ;+o'Qm/fi6«;+3Lo c+ux?åf/f ljsf; ul/Psf] ljlwzf:qLo tyf JoVofTds
cEof;x?sf] qmddf ePsf] xf], ;fy}, ljZjJofkL?kdf cbfnt tyf GofofwLs/0fx?åf/f
ckgfO{Psf tyf JoVof ul/Psf sfg"gx?af6 ;d]t ePsf] xf] .
#

e]befj ug{ gx'g] cfwf/x?df æof}lgs cled'lvs/0fÆ nfO{ pNn]v gub}{df o;nfO{ ;+/If0f
k|bfg ug]{ wf/fsf] dg;foaf6 5'6fpg ldNg] xf]Og . cg'aGwsf d:of}bfsf/x?n] æcGo
x}l;otÆ eGg] >]0fLnfO{ ;dfa]; u/]/ ToxfF pNn]v gul/Psf tyf ;dfhdf ljsf; x'g;Sg]
e]befjsf To:t} cGo 3[l0ft cfwf/x?nfO{ k|i6};+u Wofg lbOPsf] b]lvG5 . dfgjclwsf/
;ldltsf]

General Comment 18

JofVof_ n]

ICCPR

-cg'aGwsf c:ki6 wf/f tyf zJbfjnLx?sf] ;fdfGo

sf] wf/f @^ sf] x}l;ot :jtGq /x]sf] / of] wf/f sfg"gsf] cl3 ;a}

;dfg x'G5g\ eGg] dfGotfdf cfwfl/t /x]sf] JofVof lbPsf] 5 .10 ;+o'Qm/fi6«;+3Lo
dfgjclwsf/ ;ldltn] eg]sf] 5, æcg'aGwdf k|of]u ul/Psf] …e]befjÚ zJbfjnLnfO{
s'g}klg k|sf/sf] lje]b, cnUofO{, lgz]w jf k|yldstf nfO{ cYof{pg] u/L a'‰g h?/L 5,
h'g hflt

[…]

jf cGo x}l;ot h:tf s'/fx?df cfwfl/t x'g] ub{5 / h;sf] p2]Zo jf

c;/ ;Dk"0f{ JolQmx?n] ;Dk"0f{ clwsf/ / :jtGqtfx?nfO{ ;dfg :t/df pkef]u ug{] jf
cEof; ug{] s'/fnfO{ lg:t]h kfg{] jf afwf k'¥opg] xG5 .Æ11
$

dfgjclwsf/ ;ldltn] æ

ICCPR

sf] wf/f @ sf] cg'R5]b ! df / wf/f @^ df pNn]lvt

…ln+uÚ zJbn] of}lgs cled'lvs/0fnfO{ ;d]t ;d]6]sf] a'‰g' kb{5Æ egL lgSof{]n u/]sf] 5
.12 To;/L g}, cfly{s, ;fdflhs tyf

;fF:s[lts clwsf/ ;+aGwL ;+o'Qm/fi6«;+3Lo

;ldlt13 tyf afnclwsf/ ;+aGwL ;+o'Qm/fi6«;+3Lo ;ldltsf]14 ;d]t qmdzM ToxL vfnsf]
;f]r /x]sf] b]lvG5 ls cfly{s, ;fdflhs tyf ;fF:s[lts clwsf/ ;+aGwL cg'aGw tyf
10

;+o'Qm/fi6«;+3Lo dfgjclwsf/ ;ldlt, ;fdfGo l6Kk0fL !*, ce]befj, #& cf}+ ;qdf -!(*(_ df :yflkt, UN Doc.
HRI/GEN/1/Rev.7 of 12 May 2004.

11

To;}sf], cg'R5]b & .

12

#! dfr{ !(($ df lbOPsf] ljrf/, ph'/L No. 488/1992, d'2f lgsf]nf; 6'gg lj= ci6«]lnof, cg'= *=&, UN Doc.
CCPR/C/50/D/488/1992, $ clk|n !(($ . of] klg x]g'{xf];, ^ cui6 @))# df lbOPsf] ljrf/, ph'/L No.
941/2000, d'2f P8jf8{ ofª lj= ci6«]lnof, CCPR/C/78/D/941/2000, !* ;]K6]Da/ @))# .

13

cfly{s ;fdflhs tyf ;fFl:s[lts clwsf/ ;DaGwL ;ldlt, ;fdfGo l6Kk0fL g+= !$, cg'= !* / ;fdfGo l6Kk0fL g+= !%,
cg'= !# .
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afnclwsf/ dxf;lGwn] of}lgs cled'lvs/0fsf] cfwf/df ul/g] e]befjnfO{ k|ltaGw
nufPsf] 5 .

ln+uÚ lje]b
%

cj cGt/f{li6«o sfg"gsf] ;+be{df, of}lgs cled'lvs/0f ;DaGwL e]befj eg]sf] ln+ue]bsf]
Ps?k xf] eGg] s'/f lglZrt ePsf] 5 . jf:tjdf ln+u zAbnfO{ 5'6fP/ of}lgs
cled'lvs/0f ;DaGwL e]befj;Dej 5}g . ln+u lje]bnfO{ jf:tljs?kdf yfxfkfpg,
n}+lus e"ldsfnfO{ Wofg lbg'kg{] x'G5 – Tof] xf], k'?if / dlxnfx?nfO{ pgLx?sf] hLjg
afFRgsf] nflu ;fdfGotof lgb{]zg lbg] :jefjut rfnrng .15 k|fo;M ln+usf] cfwf/df
ul/g] e]befj ax';+Vos hgdfg;n] ln+u jf n}+lus e"ldsfnfO{ h;/L a'em]sf x'G5g\ Tof]
;+u gldNg] Jojxf/sf] kl/0ffd:j?k x'g] ub{5 . o:tf Jofjxf/x? rflx+ dlxnf / k'?ifsf]
jf:tljs e"ldsfsf] af/]df ePsf] ?8Lut d'NofÍgsf] cfwf/df -pbfx/0fsf] nflu, o:tf]
;f]r ls dlxnfx? rflx+ k'?ifx? k|lt g} of}g?kdf cfslif{t x'g'kb{5_ x'g] ub{5 .
dfgjclwsf/ ;DaGwL cGt/f{li6«o sfg"gn] ln+usf] cfwf/df ul/g] e]befjnfO{ k|ltaGw
nufPsf] x'gfn] ln+u / n}+lus e"ldsf ;DaGwL ?l8ut ;f]r / k'jf{u|xsf] cfwf/df ul/g]
e]befjnfO{ klg o;n] ;d]6]sf] 5 .16 To;}n], of}g cled"lvs/0fsf] cfwf/df ul/g] e]befj
klg ln+usf] cfwf/df ul/g] e]befj leq} kg{] x'gfn] lguif]lwt 5 .

&

ctM wf/f @-!_ sf] …ln+uÚ zJbfjnLn] æn}lustfÆ sf] cfwf/df dfq xf]Og ls of}lgs
cled'lvs/0fnfO{ ;d]t ;+/If0f k|bfg u/]sf] a'‰g' kb{5 . dfgjclwsf/ ;DaGwL
;+o'Qm/fi6«;+3Lo ;ldlt, hf]] cg'aGw nfu' ul/Psf] jf gul/Psf] ;DaGwL ko{j]If0f ug{]
ljz]iff1x?sf] ;d'x xf], n] of] eg]sf] 5 ls of}lgs /f]hfO{nfO{ e]befjsf] lgif]lwt >]l0fdf
/flvPsf] 5 lsgls ln+usf] cjwf/0ffn] g} o;nfO{ ;d]6]sf] x'G5 . To;}n] 6'g]g lj/4

ci6«]lnofsf] d'2fdf, pQm ;ldltn] of] atfof] ls …o;sf] larf/df wf/f @ sf] cg'R5]b\ !
14

afnclwsf/ ;DaGwL ;ldlt, ;fdfGo l6Kk0fL g+= $ / ;fdfGo l6Kk0fL g+= # .

15

x]g'{xf];, Eric Heinze, Sexual Orientation: A Human Right: A Essay in International Human Rights Law,
(Martinus Nihoff, 1994), k[i7 @!% .

16

o:tf] bfjLnfO{ CEDAW sf] wf/f %(a) n] ;dy{g u/]sf] 5, h;n] æk'?if tyf dlxnfsf] e"ldsf ;DaGwL ePsf] ===
?l8ut ;f]rdf cfwfl/t k'jf{u|xL, k'/ftg tyf cGo vfnsf cEof;x?Æ nfO{ lgGbf ub{5 .
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df

…[ICCPR

sf]]…pNn]lvt æln+uÆ zAbfjnLaf6 of}lgs cled'lvs/0f ;d]tnfO{

;Demg' kb{5 .Ú17
'

o; JofVofnfO{ :j]R5frf/L y'gf ;DaGwL ;+o'Qm/fi6«;+3Lo sfo{bn
Working Group on Arbitrary Detention)

(the United Nations

n] kIf/fHox?af6

ICCPR

df k/]sf

ph'/Lx?sf] 5fgljgsf qmddf, cGos'/fx?sf cnfjf :ki6?kdf :jLsf/ u/]sf] 5 .18
OlhK6df %% hgfnfO{ ;dln+uL ePsf] sf/0f ul/Psf] sf/afxL / y'gfsf] ;DaGwdf k/]sf]
ph'/Lsf] 5fgljgsf] qmddf, sfo{bnn] Tof] y'gf :j]R5frf/L ePsf] atfof] lsgls o;n]
gful/s clwsf/ ;DaGwL cGt/f{li6«o cg'aGwsf] wf/f @ sf] cg'R5]b ! / wf/f @^ h;n]
sfg"gsf] cl3 ;dfgtf tyf ln+usf] cfwf/df nufot ;a}vfn] e]befj lj?4sf] ;dfg
sfg"gL ;+/If0fsf] clwsf/sf] k|Tofe't ub{5, sf] pNn+3g u/]sf] lyof] .19 sfo{bnn] of]
atfof] ls o;n] …dfgjclwsf/ ;ldltsf] ljrf/sf] cfwf/df cfˆgf] ljrf/ agfof], h;
cg';f/ wf/f @ sf] cg'R5]b ! tyf wf/f @^ df pNn]lvt æln+uÆ zAbfjnLaf6 of}lgs
cled'lvs/0f ;d]tnfO{ ;Demg' kb{5 .Ú kl5 uP/ JofVofsf] of] z}nLnfO{ sfo{bnn]
Sod?gaf6 k|fKt ph'/Lsf] ;Gbe{df klg nfu' u¥of] .20 JofVofsf] of] z}nLnfO{ oftgf tyf
cGo qm'/, cdfgjLo jf ckx]lnt Jojxf/ jf ;hfo sf] k|Zgsf ljz]if k|ltlglw
Rapporteur)

(Special

n] lbPsf] k|ltj]bg,21 / GofofwLzx? tyf sfg"g Joj;foLx?sf] ;DaGwdf

ljz]if k|ltlglwsf] k|ltj]bg22 nufot dfgjclwsf/ ;DaGwL cGo ;+o'Qm/fi6«;+3Lo
;+oGqx?n] klg cg';/0f u/]sf] 5 .

17

ph'/L No. 488/1992: Australia,CCPR/C/50/D/488/1992, lgsf]nf; 6'gg lj= ci6«]lnof, $ clk|n !(($ .

18

sfo{6f]nL (The Working Group) eg]sf] dfgjclwsf/jfbL ljz]if1x?sf] ;d'x xf] h;nfO{M -!_ ;+alGwtIf]qsf] sfg"gsf]
;du| cj:yf tyf dfgjclwsf/sf 36gfx?sf] 5fgljg ug{Ù -@_ dfgjclwsf/sf] pNn+3gsf ;DaGwdf JolQmx?, ;+:yf
/ ;/sf/af6 hfgsf/L lng tyf k|fKt ug{Ù / -#_ dfgjclwsf/sf] cj:yfsf af/]df ;+o'Qm/fi6«;+3Lo lgsfonfO{ k|ltj]bg
j'emfpg] lhDd]jf/L tf]lsPsf] x'G5 .

19

j]R5frf/L

20

x]g'{;\, :j]R5frf/L y'gf ;DaGwdf ;+o'Qm/fi6«;+3Lo sfo{6f]nLsf], /fo g+ @@÷@))^ -Sofd?g_ .

21

E/CN.4/2002/76/Add.1, dfr{ !$, @))@, cg'= %)&

22

E/CN.4/2002/72, km]a|'c/L !!, @))@, cg'= %&

y'gfsf ;DaGwdf :yflkt sfo{6f]nLåf/f tof/kfl/Psf ljrf/x?, No 7/2002 (Egypt),
E/CN.4/2003/8/Add.1, @$ hgj/L @))# . ;f] sfo{6f]nLn] @))$ sf] jflif{s k|ltj]bgdf klg ;f]xL b[li6sf]0fnfO{
cjnDag u/]sf] 5 E/CN.4/2004/3, !% l8;Da/ @))# .
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(

cfly{s, ;fdflhs tyf ;fF:s[lts clwsf/ ;DaGwL ;ldltn] klg cfly{s, ;fdflhs tyf
;fF:s[lts clwsf/ ;DaGwL cGt/f{li6«o cg'aGwsf] To:t}vfn] k|fjwfgsf] JofVof ubf{ klg
ck|ToIf ?kn] p:t} z}nL cjnDag u/]sf] 5 . o;sf]
CESCR

zAb

General Comment No. 14,

df

sf] wf/f @ -@_ sf] cfwf/df ce]befjsf/L ljifo pk/ 5nkmn ug]{qmddf -h:sf]

ICCPR

sf] wf/f @ sf] h:t} 5_, ;ldltn] of] JofVof u¥of] ls Tof] wf/fn] æof}g

cled'lvs/0fÆ sf] cfwf/df ul/g] nufot s'g}klg e]befjnfO{ lgif]w u/]sf] 5 .
)

o;sf cltl/Qm, ;'b/n}08 lj?4 o'gfO6]8 lsª8dsf] d'2fdf23 dfgjclwsf/ ;DaGwL
o'/f]lkog cfof]un] klg of}lgs cled'lvs/0fsf] cfwf/df ul/g] e]befjsf ;DaGwdf To:t}
b[li6sf]0f cjnDag u¥of] . o; d'2fdf, Pp6f a]nfotL sfg"gn] ljkl/tln+uL ultljlw
eGbf ;dln+uL ultljlwsf] nflu ;xdltsf] pd]/ a];L x'g'kg{] Joj:yf u/]sf] lyof]] .
;dln+uLx?nfO{ of}g;DaGwsf nflu ;xdltsf] pd]/ a];L tf]s]sf] x'gfn] ;dln+uLx?n]
e]befj Joxf]g'{ k/]sf] egL ;f] sfg"gnfO{{ r'gf}lt lbOPsf] lyof] . cfof]un] Tof] sfg"g
e]befjsf/L /x]sf] / To;}n] dfgjclwsf/ ;+aGwL o'/f]lkog dxf;lGw k|lts'n /x]sf] 7x/
u¥of] . cfof]un] of] atfof] ls

ECHR

df pNn]lvt æln+uÆ sf] cfwf/df ul/g] e]befjsf]

>]0fLdf of}g cled'lvs/0f klg kg{] x'gfn] ;xefuLx?nfO{ ln+usf] cfwf/df e]befj ulPsf]
7fGg'kg{] x'G5 .

æof}lgs cled'lvs/0fÆ e]befjsf] Ps lgif]lwt cfwf/
!*

cGt/f{li6«o ;d'bfoåf/f

ICCPR

sf] a}slNks tyf k'/s JofVofsf] klg cg'df]bg ul/Psf]

5, h;n] of}lgs cled'lvs/0fsf] cfwf/df ul/g] e]befjnfO{ cGt/f{li6«o sfg"gdf lgif]lwt
ug{ cem bx|f] cfwf/ lbPsf] 5 . of}lgs cled'lvs/0f eg]sf] Pp6f …x}l;otÚ xf] / o;sf]
cfwf/df ul/g] e]befjnfO{ cGt/f{li6«o sfg"gn] lgif]lwt u/]sf] 5 eGg] s'/f ca :jLsfo{
ag]sf] 5 . jf:tjdf,

ICCPR

sf] wf/f @-!_ n] hflt, wd{ jf efiff h:tf w/ftndf dfq

xf]Og ls …cGo x}l;otÚ sf] cfwf/df ;d]t x'g] e]befjnfO{ lgif]w ub{5 . To;} sf/0fn]

23

App. No. 25186/94, 24 Eur. H.R. Rep. (Comm’n Supp.) C.D. at 22 (1997).
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ubf{v]/L

ICCPR

df ePsf] k|jwfg e]befjsf cfwf/x?sf] ;dli6 tflnsf xf]Og, a? ToxfF

cGo pNn]v gul/Psf ljifox? klg ;dflji6 ul/Psf 5g\ eGg]s'/f a'lemg] ul/Psf] 5 .
!!

ts{;+ut of] 5 ls, cg'aGwsf] d;f}bf ubf{ …cGo x}l;otÚ sf cfwf/df e]befj lgif]lwt
x'g] agfOof], h;n] ;dfhdf ljsf; x'b}hfg] rfnrngx?, vf;u/L

ICCPR

df ;dfa];

ul/Psf] e]befjsf cGo -hf] Toltj]nf b]vfk/]sf] lyPg_ cfwf/x? h'g kl5uP/ 3[0ffof]Uo
aGg;S5 nfO{ cGt/fli6«o sfg"gsf] ;+/If0fsf] h?/t kg{] x'gfn] To:sf] lglDt af6f]v'nf
ul/lbPsf] xf] .
ECHR

o; b[li6sf]0fnfO{ dfgfjclwsf/ ;DaGwL o'/f]lkog cbfntn] ;d]t

df pNn]lvt p:t} zAbsf] JoVof ug{]qmddf :jLsf/ u/]sf] 5 . jf:tjdf, of] k|i6

5 ls lgif]lwt cfwf/sf] ;"lr eg]sf] …JoVofTds xf] / ;dli6 xf]Og To;}n] of}lgs
cled'lvs/0fnfO{ o;n] ;d]6]sf]] 5 .Ú24
!"

of}lgs cled'lvs/0fnfO{ cGt/f{li6«o sfg"gsf] ;+/If0fdf /fVg x}l;otof]Uo /x]sf] s'/fnfO{
cGt/f{li6«o sfg"gn] dfGotf lbOcfPsf] 5 . To;}n] cGt/–cd]l/sg cfof]un] o;sf] jflif{s
k|ltj]bgdf ;dln+uLx?nfO{ …k/Dk/fut?kd} e]befjaf6 kLl8t ePsf ;d'xÚ sf] ?kdf
pNn]v ub{{} sfg"gsf] ;+/If0fsf] h?/t /x]sf] atfPsf] 5 .25 ;/0ffyL{ ;DaGwL sfg"gsf]
If]qdf, Gofofnox?n] ;dln+uLx?nfO{ Joks?kdf ePsf] e]befj / oftgfaf6 kLl8t a]Un}
ljz]iftfx? ePsf …a]Un} ;d'xÚ x'g egL dfGotf lbPsf 5g\ . 26 kl/0ffd:j?k cGt/f{li6«o
;d'bfo / 3/]n' Gofofno tyf GofofwLs/0fx?n] of}lgs cled'lvs/0fnfO{ e]befjaf6
arfpg cGt/f{li6«o / 3/]n' sfg"gåf/f ;+/If0f k|bfg ug'{kg{] …x}l;otÆ egL j'‰g yfn]sf
5g\ . ;+o'Qm/fi6«;+3 cGtu{tsf ljleGg c+u / ;+oGqx?n] e]befj / bdgn] hlxn] klg
;dln+uL cled'lvs/0fnfO{ kLl8t agfPsf] dgg ub{} o:tf b'Jo{jxf/x? k|lt dfgjclwsf/

24

;fnu'O/f] bf l;Nef df}tf lj= kf]t"{ufn, dfgjclwsf/sf] o'/f]kLo cbfntsf] km};nf, @! l8;Da/ !(((, cg'= @* .

25

x]g'{;, dfgjclwsf/sf ;DaGwdf cGt/–cd]l/sL cfof]usf] aflif{s k|ltj]bg, @))^, OEA/Ser.L/V/II.127, Doc. 4
rev. 1 dfr{ #, @))& .

26

x]g'{xf];, rfg lj= cWofudg, :yfgLo ;/sf/ tyf hftLo dfdnf dGqfno -!(*(_ 169 CLR 379 (HCA). Case
IJRL/010, 1989 1 International Journal of Refugee Law 246 (South Africa). jf8{ lj= Sog8f -dxfGofoflwjQmf_
1993 2 SCR 689. df]tf/f] lj= cWofudg, :yfgLo ;/sf/ tyf hftLo dfdnf dGqfno 111 ALR 417 (Fed. Ct.
Austl. 1992) Gofoflws/0fn] of] lg0f{o lbof]ls, ;dln+uLx?sf]M …;fdflhs, dgf]/~hgfTds / :j:y ;DaGwL cle?rLx?

tyf k/Dk/fut?kdf pgLx?n]] ;dfhaf6 ef]Ub} cfPsf] x}/fgL h:tf s'/fx?af6 arfp ug'kg{] h:tf s'/fx? ;dfhåf/f
a'‰g / lrGg ;lsg] x'G5 .Ú
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cfslif{t xg] pNn]v u/]sf] 5 .27 jf:tjdf, oL sfg"gL ljsf;x?n] of] b]vfpb5 ls
cGt/f{li6«o sfg"g æcGo x}l;otÆ sf] ;dfj];L kl/efiff lbg]s'/fnfO{ ;xof]u ug{]u/L
ljsl;t ePsf]5 / To;}n] wf/f @ -!_ sf] k|of]hgsf] nflu of}lgs cled'lvs/0f æcGo
x}l;otÆ sf] >]0fLdf kg{] ub{5 .

of}lgs cled'lvs/0f, ;dfgtf / sfg"gL ;+/If0fM
!# ICCPR

sf] wf/f @-!_ df /flvPsf] ce]befjsf/L l;4fGtsf] k|ToIf ;DaGw wf/f @^ df

pNn]lvt sfg"gsf] cl3 ;dfgtfsf] clwsf/, e]befj lj?4sf] ;+/If0f / sfg"gsf] ;dfg
;+/If0f;+u k|ToIf?kdf hf]l8Psf] 5 .28 ;+o'Qm/fi6«;+3Lo dfgjclwsf/ ;ldltn] æ;fdflhs
tyf /fhgLlts clwsf/ ;DaGwL cGt/f{li6«o cg'aGwsf] wf/f @^ n] Joj:yf u/]sf] of}lgs

cled'lvs/0f sf] cfwf/df ul/g] e]befj nufot hflt, /+u, ln+u, efiff, wd{, /fhgLlts
tyf cGo ljrf/, /fli6«o tyf ;fdflhs pTklQ, ;+klQ, hGd jf cGo x}l;ot h:tf
s'g}klg cfwf/df ul/g] e]befj lj?4 ;dfg / k|efjsf/L ;+/If0fÆ nfO{ hf]8 lbPsf] 5
.29 -dxTj lbOPsf] s'/f kl5 yk ul/Psf]_
!$ ICCPR

sf] wf/f @ -!_ df h:t} u/L, wf/f @^ df ;"lrs[t ul/Psf e]befjsf cfwf/x?

klg ;dli6 jf Toltg} dfq xf]Og . wf/f @^ df Joj:yf ul/Psf] …ln+uÚ / …cGo x}l;otÚ
nfO{ JofVof ubf{;d]t cGt/f{li6«o sfg"gn] ;dln+uLx?nfO{ ;d]t ;dflxt u/]sf] b]vfO{
;dfj]zL k|sf/n] JofVof ul/Psf] 5 . jf:tjdf, wf/f @^ df ePsf] ;dfgtfsf] jf:tljs
cjwf/0ffn] /fHox?nfO{ clwsf/ / :jtGqtfx?nfO{ k"0f{?kdf / :jtGqtf k"j{s pkef]u
ug{] s'/fnfO{ ;Ddfg / ;'lgl:rttf k|bfg ug{ nufpb5 .

27

pbfx/0fsf] nflu x]g'{xf];, oftgf tyf cGovfnsf qm'/, cdfgjLo / lxgf}gf Jofjxf/ tyf ;hfosf] k|Zg;+u ;+alGwt
ljz]if k|ltlglwn] lbPsf] k|ltj]bg, E/CN/.4/2004/56/Add.1 @# dfr{ @))$Ù u}/sfg"gL, ;+lIfKt cyjf :j]R5frf/L
k|f0fb08 ;+aGwL ljz]if k|ltlglwn] lbPsf] k|ltj]bg, E/CN.4/2003/3, !# hgj/L @))# .

28

wf/f @^ cg';f/M …;a} JolQmx? sfg"gsf] c8flu ;dfg x'G5g\ / ljgf s'g} e]befj sfg'gsf] ;dfg ;+/If0fsf] xsbf/
x'G5g\ . o; ;+aGwdf, sfg'gn] hflt, /+u, ln+u, efiff, wd{, /fhgLlt jf cGo ljrf/, /fi6« cyjf ;dflhs cTklQ,
;+klQ, hGd jf cGo x}l;ot h:tf s'g} klg cfwf/ df x'g] e]befjnfO{ lgif]w ugf{sf ;fy} ;a} JolQmx?nfO{ k|efjsf/L

;+/If0f k|bfg ug'{ kb{5 .

29

dfgjclwsf/ ;ldlt, -clk|n $, !(($sf] b[li6sf]0f_ ph'/LM 6'gg lj= ci6«lnof, CCPR/C/50/D/488/1992, cg'= *=@
– *=& . ;fy}, dfgjclwsf/ ;ldlt, cui6 ^, @))# sf] b[li6sf]0f klg x]g'{xf];, ph'/LM ofª lj= ci6«]lnof,
CCPR/C/78/D/941/2000, cg'= !)=$ .
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!%

;'?df n]l6g cd]l/sL / Sol/ljog d'n'sx? ;dflji6 eP/ ag]sf]] cGt/–cd]l/sL
dfgjclwsf/ k|0ffnLn] klg dfgjclwsf/ ;DaGwL cd]l/sg dxf;lGw -ACHR_ df /x]sf]
To:t} vfn] k|jwfgnfO{ AoVof ug{] ;+be{df oL l;4fGtx?nfO{ cg'df]bg u/]sf]5 . To;}n],
k|jf;L sfdbf/x? ;DaGwL cGt/–cd]l/sL ljz]if k|ltlglwn] pNn]v u/]sf 5g\ lsM
=== hflt, /+u, ln+u jf n}+lustf jf of}lgs /f]hfO{sf] sf/0fn] /fHon] e]befj
ug{ kfpb}g === of] lz4fGtnfO{ gful/s tyf /fhgLlts clwsf/ ;+aGwL
cGt/f{li6«o cg'aGwsf] wf/f @^ / cd]l/sg dfxf;lGwsf] wf/f @$ df klg
Joj:yf ul/Psf] 5 . ;+o'Qm/fi6«;+3Lo dfgjclwsf/ ;ldltsf] cg';f/ -6'g]g
lj?4 c:6«]lnof_ of}lgs /f]hfO{ -sexual preference_ ln+u

(sex)

sf] cjwf/0ff

leq g} ;d]l6g] ju{df kb{5 . of] l;4fGt cGt/f{li6«o b:tfj]hx?df pNn]lvt
;Dk"0f{ clwsf/x? tyf /fHoåf/f k|bQ ;fdflhs ;'ljwfx?sf] pkef]u /
cEof; ug{] ;jfndf ;d]t nfu' xG5 . 30

lgisif{M
!&

cGt/f{li6«o dfgjclwsf/ sfg"g ;dln+uLx?sf] clwsf/nfO{ dfGotf tyf ;+/If0f lbg]u/L
ljsl;t x'b} cfPsf] 5 .

ICCPR

sf] wf/f @ -!_ / @^ df ;dflji6 ul/Psf] ce]befjsf/L

/ ;dfgtfsf] l;4fGtnfO{ of}lgs cled'lvs/0fsf] cfwf/df ul/g] e]befjnfO{ lgif]lwt ug{]
ul/ a'‰g' kb{5 . o:tf] a'emfO of}lgs cled'lvs/0fsf] cfwf/df ul/g] e]befj ln+ue]bsf]
Ps?k xf] eGg] ;f]rsf] cfwf/df ePsf] xf] / To:t} u/L of}lgs cNk;+Vosx? ;w}
lylrPsf] ;d'xdf k/]sf / l;df+s[t x'g'k/]sf] tYoaf6 pgLx? cGt/f{li6«o sfg"g cGtu{t
;+/If0fsf] xsbf/ 5g\ eGg] ;f]raf6 ;d]t ePsf] xf] . oL cGt/f{li6«o l;4fGtx? cg';f/,
w]/} d'n'sx?n] pgLx?sf] ;+ljwfg tyf sfg"gx? dfkm{t of}lgs cled'lvs/0fsf] cfwf/df
ul/g] e]befjnfO{ lgif]w ug{] u/L sbdx? rfn]sf 5g\ .

30

o; uf]nfw{ cGtu{tsf k|jf;L sfdbf/x? tyf pgLx?sf] kl/jf/ ;+aGwL ljz]if k|ltlglwsf] bf]>f] k|ult k|ltj]bg
EA/Ser.L/V/II.111, Doc.20 rev.,!^ clk|n @))!, cg'= (& .
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;+ljwfgsf] t'ngfTds ljZn]if0f / æt];|f]ln+uLÆ x?nfO{ ;+/If0f lbg] s]xL
sfg"gL k|jwfgx? .
!

cGt/f{li6«o dfgjclwsf/ sfg"gn] e]befjsf] lj?4df lbPsf] Jofks k|Tofe"lt ceoln+uL
JolQmx?, ljkl/t ln+uL klx/g ug{]x?, b'Oln+uL JolQmx? cyjf tL ;d'x h;nfO{
;fdfGotof …t];|f] n}lus ;d'xÚ leq kg{] eg]/ a'lemG5 ;d]t pk/ nfu' x'G5 . s] s'/fn]
k'?if tyf dlxnfsf] k/Dk/fut cy{ lgdf{0f ub{5 eGg] ljZjf;, xfn xfjLeO/x]sf] dlxnf
/ k'?ifsf] b'Okf6] ?k;+u ldNg g;Sg] jf To;nfO{ g:jLsfg{] JolQmx?nfO{ bdg ug{]
cf}hf/sf] ?kdf k|of]u x'b} cfPsf] 5 . JolQmut af]nLJojxf/, njfOsf] tl/sf, dlxnfx?df
ePsf] cfly{s cTdlge{/kgf tyf ljkl/tln+uL hf]8Lsf] cefj g} o:tf rfl/lqs u'0fx? x'g
h;n] ;f]r]h:tf] n}+lus e"ldsfnfO{ / ck]IffnfO{ lgZt]h kfb{5, / o;/L n}+lustfsf]
cfwf/df e]befjk"0f{ k|lts[ofnfO{ lgDTofpb5 . ;+o'Qm/fi6«;+3sf c+ux? leq ceo ln+uLx?
uDeL/vfnsf b'Jojxf/ / dfgjclwsf/ pNn+3gsf] hf]lvddf /x]sf x'G5g\ eGg] dfGotf
ljsf; x'b} cfPsf] 5 .31 of] klg :jLsfl/Psf] 5 ls oL JolQmx?nfO{ jt{dfg cGt/f{li6«o
sfg"gn] ;+/If0f k|bfg u/]sf] 5 / pgLx?sf] clwsf/sf] ;+/If0f k|bfg ug{] st{Jo /fHosf]
xf] .32

"

u'8jLg lj= ;+o'Qm clw/fHo33 sf] d'2fdf æPSsfO;f}+ ;tfAbLdf, ;dfhdf c?n] k"0f{?kdf
pkef]u ul//x]sf] j}olQms ljsf; / zf/Ll/s tyf dfgl;s ;'/Iff ;DaGwL clwsf/x?
ceoln+uLx?n] klg pkef]u ug{ kfpg] ;+be{df ljjfb ug{ jf o; ljifodf cem k|i6 x'g
;do Joltt ul//xg h?/L 5}gÆ eGb} æJolQmx?n] eo+s/ 7"nf] JolQmut d'No r'sfP/
/f]h]sf] of}lgs klxrfg cg';f/ :jledfg / dof{bf k"j{s afFRg kfpg]Æ clwsf/nfO{ dfgj

31

pbfx/0fsf] nflu x]g'{xf];, sf]nlDjofdf dfgjclwsf/sf] cj:yfsf ;DaGwdf dfgjclwsf/ pRrfo'Qmsf] k|ltj]bg,
E/CN.4/2005/10/, km]a|'c/L @*, @))%Ù dlxnfx?sf] dfgjclwsf/sf] ;+o'Qm/fi6«;+3Lo k|0ffnL leq ;dflxs/0fsf
;DaGwdf dxf;lrjsf] k|ltj]bg, E/CN.4/2005/68, hgj/L !), @))%, cg'= !$ .

32

pbfx/0fsf] nflu x]g'{xf];, -afnclwsf/ ;DaGwL ;ldlt_ lgisiff{Tds d'Nof+sg -Concluding Observations)M pQ/L
cfo/Nof08 tyf ;+o'Qm clw/fHo a]nfot, CRC/C/15/Add.188 cS6'j/ (, @))@Ù -oftgf ;DaGwL ;ldlt_
lgisiff{Tds d'Nof+sg, e]g]h'Pnf CAT/C/CR/29/2, l8;Da/ @#, @))@Ù -oftgf ;DaGwL ;ldlt_ gf]e]Da/ @*, @))#
sf] b[li6sf]0f, >L P=h]= le= Pd= lj?4 :jL8]g, ph'/L g+= @!#÷@))@M :jL8]g, CAT/C/31/D/213/2002

33

Appl. no. 28957/95 (16 January 2002).
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clwsf/ ;DaGwL o'/f]lkog cbfnt

(the European Court of Human Rights)

n] dfGotf

k|bfg u/]sf] 5 . cem ljz]if?kn], efg s's lj= hd{gL sf]34 d'2fdf ;f]xL Gofofnon],
æn}+lus klxrfg / Jo}olQms ljsf;Æ eg]sf] cGt/f{li6«o dfgjclwsf/ sfg"gn] ;+/If0f
u/]sf] æ[JolQmsf]] lghL hLjgnfO{ ;Ddfg lbg] s'/fsf] cfwf/e"t kIf xf]Æ egL dfGotf
lbPsf] 5 .
#

of] a'‰g' kb{5 ls n}+lus klxrfg ;DaGwL k|fo Goflos JofVofx? rflx+ ln+u kl/jt{gsf]
zNos[of u/]sf JolQmx? h:n] kl/jlt{t jf kl5 k|fKt ln+usf] sfg"gL dfGotf vf]h]sf lyP
ltg} d'2fsf ;]/f]km]/f]df ljsf; ePsf 5g\ . kl/0ffd:j?k, xfn;Ddsf glh/x?, ;+/If0f
vf]lh/x]sf kIfn] zNolqmofåf/f cfˆgf] z/L/df ?kfGt/0fsf] k|s[of cl3 a9fPsf] 5 5}g
eGg] ;+be{df /fd|/L s]lGb|t x'g ;s]sf] 5}g . oBlk, oL tYox?nfO{ x]/]/ o; cbfntn],
zNolqmof u/]sf tyf xdf{]gsf] pkrf/df ;+nUg ePsf JolQmx?sf] nflu dfq ;+/If0f
k|bfg ug{] / ceoln+uLx?sf] clwsf/nfO{ s6f}lt ug{] u/L JofVof ug{ x'b}g . jf:tjdf,
n}+lus klxrfgsf] ljifo hl6n 5 h:nfO{ vf; k|sf/sf] lrlsT;sLo k|s[of k'/f ul/of] jf
ul/Pg h:tf Psn ljifodf l;ldt ug{ ldNb}g .

$

ca of] :jLsf/ ul/Psf] 5 ls n}+lus klxrfgsf] ljifo eg]sf] JolQmdf cGt/gLlxt
zf/Ll/s tyf dgf]j}1flgs ckgTjsf] cg'e"lt klg xf] . of] s'/f of}lgs cled'lvs/0f tyf
n}+lus klxrfg;+u ;DalGwt cGt/f{li6«o dfgjclwsf/ sfg"gsf] k|of]u ;DaGwL of]Uofsftf{

l;4fGt df k|ltlalDat ePsf] 5 . 35 o; l;4fGtn] n}+lus klxrfgnfO{ æk|To]s JolQmn]
ulx/f]u/L cg'e"lt u/]sf] n}+lustfsf] cfGtl/s / j}olQms cg'ej xf] h;n] hGdbf k|fKt
u/]sf] ln+unfO{ g} lglZrt ug{ jf gug{ ;S5, cfˆgf] z/L/sf] af/]df JolQmut cg'e"lt o;df :jtGqtfk"j{s /f]lhPsf], zf/Ll/s ?k jf k|0ffnLsf] lrlsT;sLo, zNolqmofTds jf

34

Appl. no. 30968/97 (12 June 2003)

35

@))^ df, /fd|/L clen]lvt ul/P cg';f/sf b'Jo{jxf/sf ljljw kIfx?nfO{ ;d]6\g] u/L, cG/f{li6«o dfgjclwsf/sf
Vofltk|fKt ljz]if1x?sf] ;d'x O08f]g]l;ofdf hDdfeO{ n}+lus klxrfg tyf of}lgs cled'lvs/0f ;DaGwL cGt/f{li6«o
l;4fGtx?sf] vfsf tof/ kf/] . kl/0ffd:j?k of]Uofsftf{ l;4fGtsf] hGd eof], h;n] ;Dk"0f{ /fHox? pk/ jfWofTds
/x]sf cGt/f{li6«o sfg'gL l;4fGtx?nfO{ cem hf]8 lbb} dfgjclwsf/sf] ljZjJoflk kyk|bz{ssf] ?kdf k|ltlglwTj ug{]
ub{5 .
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cGo tl/sfn] ?kfGt/0f_ tyf njfO{, af]nL jf afgLJoxf]/f nufot n}+lustfsf cGo
cleJolQmx? kb{5g\Æ egL JofVof u/]sf] 5 . 36
%

o; kl/efiffn] ljZje/Lsf dfgjclwsf/ ljz]if1x? aLr of] ;xdlt sfod x'b} u/]sf]
s'/fnfO{ cf}Nofpb5 ls n}+lus klxrfgsf] cfwf/df ul/g] e]befjaf6 sfg"gL ;+/If0f
kfpgsf] lglDt z/L/sf] zNolqmofTds ?kfGt/0f ug{} kg{] xf]Og . jf:tjdf, o; ljifonfO{
;du|tfdf x]g'{ kb{5 . sfg"gn] o; ljifonfO{ ;+/If0f k|bfg ug{ vf]Hg'df zf/Ll/s hlts}
dfgl;s / cfTdut :jfy{ klg 5 . To;}n] of] :jLs/ ul/Psf] 5 ls n}+lus klxrfg Psn
tTjdf dfq e/ kb{}gÙ cyjf JolQmsf] hggu|GyL, sf]ifLotTj jf hg]Gb|Lo c+u -rfx]
hGdbf xf]; jf cGo ;dodf ePsf] xf];_ h:tf s]xL l;ldt tTjx?df dfq klg e/ kb}{g
. jf:tjdf, Gofofnon] …p x'sL{Psf] ln+u / To;k|lt p;sf] k|j[lQ nufot Tof] JolQmsf]
hLjgsf] cg'ejÙ k'?if cyjf dlxnf s] xF' eGg] af/] ;f] JolQmsf] :jcg'e"ltÙ ;dfhdf Tof]
JolQmn] dlxnf jf k'?if s'g ?kdf ckm"nfO{ k|:t't u/]sf] 5 === / JolQmsf] h}ljs,
dfgl;s, tyf zf/Ll/s u'0fx?Ú37 cflb kIfx? pk/ Wofg k'¥ofpg ;Qm5 . 5f]6s/Ldf
eGg'kbf{, e]befjåf/f kLl8t JolQmx?sf] clwsf/nfO{ ;+/If0f ug{ Gofofnon] sfg"gsf]
JofVof ubf{ ;a}eGbf km/flsnf] lsl;dn] ug'{kb{5 .

&

of] x]Ssf /fVg' kb{5 ls n}+lus klxrfgsf] cfwf/df ;+/If0f k|bfg ug{ /fHox?n] JoQm jf
cJoQm k|sf/n] nfuftf/ ?kdf 3/]n' ;+j}wflgs tyf sfg"gL k|fjwfg / JofVofx? :yflkt
ul//x]sf 5g\ . o; If]qsf] nuftf/ ljsf;sf] ;+be{nfO{ x]bf{ of] k|rngn] lg/Gt/tf
kfO{/xg] 5 . ceoln+uLx?sf] clwsf/sf] If]qdf ljljw d'n'sx?df ePsf pTs[i6 sfg"gL
ljsf;x?sf] ;"lr lgDgfg';f/ 5gM

blIf0f clk|msf

36

x]g'{xf];, of}lgs cled'lvs/0f tyf n}+lus klxrfgsf af/]df cGt/f{li6«o dfgjclwsf/ sfg"gsf] k|rng ;DaGwL
of]Uofsftf{ l;4fGtM <http://yogyakartaprinciples.org> df pknAw 5, l8;Da/ $, @))& df clGtd k6s k|j]z
ul/Psf] .

37

Re: Kevin [2001] FamCA 1074 (Court of Appeal Australia)
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'

g];gn sf]ln;g km/ u] P08 lnhljog OSjfln6L lj= Gofo dGqL

38

sf] d'2fdf blIf0f

clk|msL ;+a}wflgs cbfntn] æof}lgs cled'lvs/0fÆ sf] cfwf/df x'g] e]befjnfO{
;+ljwfgn] lgif]w u/]sf] s'/fn] æ===ceoln+uLx?nfO{Æ ;d]t ;d]6]sf] 5 egL JofVof lbPsf]
5 . 39 o; JofVofn] blIf0f clk|msL ceoln+uLx?sf] lglDt e]befj tyf cGo c;+j}wflgs
sfo{sf] lj?4 k"0f{?kn] ;+j}wflgs ;+/If0f k|bfg u/]sf] 5

a|flhn
(

a|flhnsf] ;cf] kfpnf] /fHon]

Lei No. 10.948, de 5 de novembro de 2001

sf] d'2f

dfkm{t "contra cidadão homossexual, bissexual ou transgênero," …;dln+uL, b'O{ln+uL
cyfj ceo n}+lus gful/sx?Ú k|lt x'g] e]befjnfO{ lgif]w u/]sf] 5 .

lkmlnlkg
)

xfn;fn}, u0ftflGqs lkmlnlkgdf æof}lgs cled'lvs/0f tyf n}+lus klxrfg sf] cfwf/df
x'g] e]befjnfO{ lgif]w tyf ;hfo ;DaGwL P]gÆ zLif{s ljw]os g+= !&#* nfO{ s+u|];n]
5nkmn u¥of], of] ljw]os sfg"g ag]df zLif{s h:t}, o;n] of}lgs cled'lvs/0f tyf
n}+lus klxrfgsf] cfwf/df x'g] e]befjk"0f{ rfnrngx? rfx] Tof] /fHosf] c+un] u/]sf]
xf]; jf JolQm s;}n] u/]sf] xf]; nfO{ u}/sfg"gL agfpg] 5 . 40 pbfx/f0fsf] nflu bkmf $
-s_ n] eG5M æ– s'g}klg sfg"gL cyjf k|fs[lts JolQmn]M -s_ s'g} klg JolQmnfO{ of}lgs
cled'lvs/0f /÷jf n}+lus klxrfgsf] cfwf/df z}lgs ;]jf nufot s'g}klg ;dflhs
;]jfdf k|j]z /f]s nfufpg'===Æ u}/sfg"gL x'g]5 .

38

(9 Oct. 1998), 1999 (1) SA 6

39

To;}sf] cg'R5]b @! .

40

x]g'{xf];, -dfgjclwsf/ ;ldlt_ lgisiff{Tds d'Nof+sgM lkmlnlkg, CCPR/CO/79/PHL, l8;Da/ !, @))# .
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l;+ufk'/ / hfkfg
!*

dlxnf clwsf/–kq -;+;f]lwt P]g_ !((^ n] ceoln+uL JolQmx?nfO{ ljjfx ug{] Ifdtf,
tyf Tof] x}l;otn] k|fKtug'{kg{] cGo ;Dk"0f{ ;xfos clwsf/ tyf ljz]ifflwsf/x? k|bfg
u/]sf] 5 . 41 o; k|fjwfgn] ceoln+uL JolQmx?nfO{ cGo s'/fx?sf ;fy} lghL hLjg /
kfl/jfl/s hLjgsf] clwsf/nfO{ ;'lglZrt ub{5 .42 h'nfO{ @))# df, hfkfgsf] ;+;bn]
Psdtsf ;fy æof}lgs klxrfgdf ;d:of ePsf JolQmx?sf] n}+lustf ;DaGwL ;jfnnfO{
Joj:yf ug{] sfg"gnfO{Æ kfl/t u¥of] . Tof] sfg"gn] ceoln+uLx?nfO{ pgLx?sf] sfg"gL
ln+unfO{ kl/jt{g ug{ ;Ifd agfof] .43 e/v/} cf]lsgfjf k|zf;sLo If]q -Sof]bf]_ sf] gfxf
kfl/jfl/s cbfntn] Pshgf ceoln+uLn] @))# sf] P]g cg';f/ cfˆgf] sfg"gL?kdf btf{
ePsf] ln+unfO{ dlxnfdf kl/jt{g ug{ lbPsf] lgj]bgnfO{ :jLsf/ u/]sf] 5 .44

Go'lhn}08
!!

ceoln+uL -u}/e]befj tyf cGo P]gx? ;+;f]wfg ug{]_ P]g !((^ – g+= @@ ag]kl5
Go'lhn}08sf ceoln+uLx?n] pgLx?sf kf;kf]6{ / hGdbtf{ k|df0fkq nufotsf ;Dk"0f{
sfuhftx? kl/jt{g ug{ kfpg] ePsf 5g\ . Go'lhn}08sf ceoln+uLx?n] ljjfx ug{ tyf
wd{k'q÷k'qL /fVg tyf x'sf{pg ;d]t kfpg] ePsf 5g\ . o;vfn] sfg"gL Joj:yfx?n]
ceoln+uLx?nfO{ cGo s'/fx?sf cltl/Qm pgLx?sf] lghL tyf kfl/jfl/s hLjgnfO{
;'lglZrttf k|bfg u/]sf] 5 .

j]nfot

41

Debbie Ong, ‘The Test of Sex for Marriage in Singapore,’ (1998) 12 Int’l Journal of Law, Policy and
Family, p. 161

42

x]g'{xf];, ICCPR sf] wf/f !&, u'8ljg lj o's] / cfO lj= o's] sf] d'2fdf dfgjclwsf/ ;DaGwL o'/f]lkog cbfntsf]
lg0f{o, # h'nfO{ @))@ klg x]g'{xf]; .

43

x]g'{xf];, …ln+u kl/jt{gnfO{ dfGotf lbg] P]gÚ hfkfg 6fOd -;'qmaf/, h'nfO{ !!, @))#_M
http://search.japantimes.co.jp/cgi-bin/nn20030711b2.html. df pknAw 5 .

44

h'nfO{ @))% sf] hfkfgL sfg"gL ;dfrf/ a'n]l6g, law.anu.edu.au/anjel/documents/
Jlawnews/2004monthlybulletin7.pdf df pknAw 5, k]h % .
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!"

ln+ue]b -n}+lus k'glg{wf{/0f

– Gender Reassignment_

lgodfjnL !((( sf] lgdf{0f

kZrft, n}+lustfsf] k'glg{wf{/0fsf] k|s[ofdf hfg OR5's, k|s[ofdf uO/x]sf jf ljutdf
ul/;s]sf sfdbf/x?nfO{ e]befj ug'{ u}/sfg"gL ePsf] 5 . o; lgodfjnLn] ln+ue]b P]g

!(&% nfO{ ;+;f]wg u/]sf] 5 h;n] oL cfwf/x?df ul/g] e]befjnfO{ u}/sfg"gL ln+u e]b
x'g] agfPsf] 5 . ln+ue]b P]g45 df kl/eflift b'Jo{jxf/, n}+lus k'glg{wf/0fsf] cfwf/df
ul/g] b'Jo{jxf/ pk/ klg cfslif{t x'g]5 .
!#

o;sf cnfjf, @))$ df j]nfotsf] ;+;bn] n}+lus dfGotf P]g kf; u¥of] h;n]
ceoln+uLx? -cyjf ceo n}+lusx?_ nfO{ pgLx?sf] sfg"gL n}+lustf kl/jt{g ug{ 5'6
lbPsf] 5 . o; P]gn] ceoln+uLx?nfO{ sfg"gL dfGotf k|bfg u/]sf]5 / pgLx?nfO{ gofF
hGdbtf{ k|df0fkq k|fKt ug{ tyf ljjfx ug{ 5'6 lbPsf] 5, ;fy} ;a} p2]Zox?sf] nflu
k"0f{ sfg"gL dfGotf k|bfg u/]sf] 5 .

cGo d'n'sx? M
!$

n}+lus k'glg{wf/0fsf] zNos[of ;DkGg u/]sf JolQmx?nfO{ pgLx?sf] ægofFÆ n}+lustf
b]vfpg] u/L JolQmut sfuhft k|fKtug{ 5'6lbg] cGo d'n'sx? lgDg kb{5g\M rLg @))#_, hd{gL -!(*!_,46 O6nL -!(*@_, hfkfg -@))$_, g]b/n}08 -!(*%_, Go' lhn}08 !((%_, kfgfdf -!(&%_, /f]dflgof -!((^_, blIf0f clk|msf -@))#_, :k]g -@))^_, :jL8]g
-!(&@_, 6sL{ -!(**_, j]nfot -@))$_ / Sofg8f,47 ;+o'Qm /fHo cd]l/sf /
ci6«]lnofsf48 w]/} /fHox?df .

45

cS6f]a/ !, @))% df ;+;f]wg ul/P cg';f/ .

46

hd{g sfg'gn] klxnf] gfd tyf sfg'gL ln+unfO{ kl/jt{g ug{ lbG5 . o;nfO{ “Gesetz über die Änderung der
Vornamen und die Feststellung der Geschelechtszugehörigkeit in besonderen Fällen” -ljz]if cj:yfdf gfd
kl/jt{g tyf n}+lus klxrfg sf] lgwf{/0f ;DaGwL sfg"g_ elgG5 .

47

pbfx/0fsf] nfluM lj|l6; sf]nlDaofsf] ;+;f]lwt la|l6; sf]nlDaof sfg"g !(&$ sf] efu ^^ bkmf @! -P_ cg';f/
cljjflxt ceoln+uLn] ceoln+uLo ;Nos[ofåf/f rfx]sf] kl/0ffd;+u d]nvfg] lx;fan] hGdbtf{df ln+u lgwf{/0f kl/jt{g
ug{ kfpgsf] nflu hGdd[To' tYofÍsf lgb{]zs ;dIf lgj]bg lbg kfpg] 5g\ . [R.S.B.C., 1974, s21a, ss1]

48

x]g'{xf];, u}/—e]befj -n}+lus klxrfg_ ;DaGwL sfg"gsf] af/]df cGt/f{li6«o n]hljog tyf u] ;+3 (ILGA) ljZj sfg"gL
cWoogÙ /a6{ jLG6]d'6åf/f lnlvt -;]K6]Da/ @), @))@ df clGtd k6s cWofjlw ul/Psf]_ …n}+lus klxrfgsf] cfwf/df
k|ToIf jf ck|ToIf?kdf ul/g] e]befjx?nfO{ lgif]w ug{] o'/f]lkog ;lGwx? tyf sfg"g / ;+slnt /fli6«o sfg'gx?Ú
http://www.ilga.info/Information/Legal_survey/Legislation%20Prohibiting%20Discrimination%20Based%
20On%20Gender%20Identity.htm df pknAw 5 .
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;+o'Qm /fHo cd]l/sf
!%

ceoln+uL JolQmx? …k|fKt u/]sf n}+lustfÚ nfO{ dfGotf lbg] sfg"gsf cltl/Qm e]befjk"0f{
Jojxf/sf lj?4df ;+o'Qm /fHo cd]l/sfsf e]befj lj/f]wL sfg"gåf/f pkrf/ k|fKt ug{
;d]t ;kmn ePsf 5g\ . :dLy lj= ;n]d ;x/ sf] d'2fdf,49 Pshgf k'?ifaf6–dlxnf
ceoln+uL (male to female transsexual) nfO{ cUgL ljefusf] n]K6]g kbdf ;ftjif{ ;Dd
j]/f]s6f]s /flvof] . ha lrlsT;sn] :dLy rflx n}+lus klxrfgdf ;d:of /x]sf] -“GID”_
kQf nufof] ta :dLyn] b'Jojxf/x? / To;sf] l;sfot u/]jfkt jbnfx? em]Ng yfNg'
k¥of] . pgn] gful/s clwsf/ P]g !(^$ 50 sf] zLif{s & n] k|bfg u/]sf] ;dfg ;+/If0f
cGtu{t ln+ue]b / jbnfk"0f{ sfo{ ePsf], / cd]l/sL ;+ljwfg -42
cg';f/sf] plrt k|s[of

(due process)

U.S.C. § 1983_

ljkl/t ePsf], / /fHo:t/sf] sfg"gn] gLlhkgdf

cltqmd0f u/]sf] tyf gful/s if8oGq u/]sf] egL bfjLkq lbOg\ . /fHosf] k'g/fj]bg
cbfnt

(6th Circuit) n]

lg0f{o lbb} eGof] æof] a'‰g' kb{5 ls k'?ifx?nfO{ pgLx?n] cf]8]sf]

j:q tyf d]sck, jf cGo :qLTj eNsg] sfo{x?sf] cfwf/df e]befj ug{] /f]huf/bftfx?n]
ln+ue]b ;d]t ul//x]sf x'G5g\ , lsgeg] kLl8tsf] ln+u

(sex)

sf] sf/0fn] ubf{ g} e]befj

ePsf] x'G5 .Æ51 ceoln+uL ;DaGwL Goflos lg0f{ox?nfO{ cem Jofks tj/n] emsemsfpg]
u/L To:t} vfn] cGo km};nfx? lbg]qmd pQ/ cd]l/sf e/L hf/L5 .

ci6«]lnof
!&

ci6«]lnofdf Gofofnox?n] ceoln+uLx?nfO{ /fxt lbg jf jf:tljs dfGotf k|bfg ug{
sfg"gL clwsf/sf] k|of]u u/] . of] s'/f l/ cfn]S;M n}+lus klxrfg ;DaGwL a]r}gLdf

xdf]{gsf] pkrf/ 52 sf] d'2faf6 b]lvof], h'g ls ceoln+uL o'jfx?sf] clwsf/ sf ;DaGwdf
ci6«]lnof / ;+;f/ e/Lg} glh/ :yfkgf ug{] P]ltxfl;s d'2f aGof] . o;df Pshgf !#
jif{sf æcn]S;Æ -jf:tljs gfd gvf]lnPsf]_ eg]/ lrgfOPsf JolQmsf] ;DaGwdf lgj]bg
49

378 F.3d 566, 568 (6th Cir. 2004)

50

…zLif{s %Ú n] hflt, /+u, wd{, ln+u / /fli6«o pTklQsf] cfwf/df /f]huf/Ldf x'g] e]befjnfO{ lgif]w ub{5 .

51

x]g{';, k]h %&$ .

52

[2004] Fam. CA 297 (13 April 2004)
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k/]sf] lyof] . d'Vo ljifo eg]sf] cfn]S;sf] ln+u kl/jt{gsf] k|s[of ;'?ug'{ cl3 xdf{]gn
y]/fkL ckgfpg lrlsT;sLo pkrf/sf] lglDt cbfntn] cg'dlt lbg k5{ jf kb}{g eGg]
lyof] . hGdsf] ;dodf / d'2fsf jvt sfg"gsf] cfFvfdf cfn]S; Pshgf s]6L lyOg .
cfn]S; nfO{ n}+lus klxrfg ;DaGwL a]r}gL ePsf] kQf nfUof], dtnj k'?ifsf] ?kdf
ablnP/ b]vfkg{] nfdf] ;do b]lvsf] OR5f pleq /x]sf] kfOof] .
k|wfg GofofwL; lgsf]N;f]g n] cfb]z hf/L u/] M
- cfn]S;nfO{ hGdbtf{ k|df0fkqdf gfd / n}+lustf kl/jt{g u/L n]Vg lbg' .
- cfn]s;nfO{ p !* jif{ k'u];Dd xdf{]g pkrf/ ckgfpg lbg' . !* jif{ k'u]kl5 cn]S;
of] cbfntsf] cg'dlt ljgf of] lg0f{o ug{ sfg"gt :jtgq 5g\ .
- cfn]S;nfO{ ljBfnodf s]6fsf] gfddf egf{ cg'dlt lbg' .
!'

l/ s]eLg – ceoln+uLsf] ljjfxsf] j}wtf

53

sf] d'2fdf klg ci6«]lnofsf] kfl/jfl/s

cbfntn] ceoln+uLx?sf] ljjfxsf] clwsf/sf ;DaGwdf dxTjk"0f{ km};nf lbPsf] 5 .
s]leg, zNolqmof e};s]sf dlxnfaf6 k'?if ceoln+uLn] h]lgkm/ gfds Pshgf dlxnf;+u
ljjfx u/] . s]legn] xdf{]gsf] pkrf/ u/] / ln+u k'glg{wf/0f ug{] zNoflqmof u/] . p;sf]
ln+u pNn]v ePsf hGdbtf{ k|df0fkq tyf cGo sg'gL sfuhftx?df kl/jt{g ul/of] .
cbfntsf] cufl8 b]vfk/]sf] k|Zg eg]sf] ci6«]lnofsf] kfl/jfl/s sfg"gsf] k|of]hgsf] nflu
s]leg s]6f xf] ls xf]Og eGg] lyof] . GofofwLz l/rf8{ lr;f]d -o; d'2fsf GofofwLz_ n]
ceoln+uLx?åf/f ul/Psf] ln+u k'glg{wf/0fnfO{ ljjfxsf] k|of]hgfy{ dfGotf lbg ;lsG5
eg]/ km};nf lbP .

lgisif{ M
!(

dflysf tYox?af6 of] b]lvG5 ls cGt/f{li6«o sfg"gn] dfgjclwsf/nfO{ ;dln+uL of}g
cfsif{0f ePsf JolQmx?;Dd dfq geO ceoln+uL / ln+u g5'l6Psf JolQmx? ;Dd ;d]t
km}nfPsf] 5 . :ki6}5, n}+lus klxrfgn] dfgj ul/df, :joQtf / ;dfgtfnfO{ c+ufn]sf]

53

[2001] Fam CA 1074
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x'G5 h'g dfgj clwsf/sf] jf:tljs cfwf/x? x'g\ . To;}n], blIf0f clk|msf h:tf
d'n'sx?n] pgLx?sf] 3/]n' ;+ljwfgn] ceoln+uLx? k|lt xg] e]befjsf lj?4df ;d]t
cfwf/e"t ;+/If0f k|bfg u/]sf] 5 . hfkfg / a|flhn h:tf cGo d'n'sx?n] P]g sfg"g
dfkm{t ceoln+uLx?nfO{ pgLx?n] k|fKt u/]sf n}+lustf k|lt ;Ddfg k'j{s jfFRg kfpg] /
ljjfx tyf cGo ultljlwx?åf/f Jo}olQms tyf kfl/jfl/s hLjgsf] clwsf/nfO{ sfg"gL
dfGotf lbnfpg] Joj:yf u/]sf 5g\ . cem cufl8 eGg'kbf{, j]nfot -lkmlnlkgn] ug{]jfnf_
h:tf d'n'sx?n] ceoln+uLx? k|lt /f]huf/Ldf / cGo ;fj{hlgs tyf JolQmut If]qx?df
x'g] e]befjnfO{ /f]Sg sfg"g g} lgdf{0f u/]sf 5g\ . oL ljsf;qmdx? ceoln+uL
JolQmx?sf] clwsf/ / :jtgqtfnO{ cfb/ / ;+/If0f ug{] st{Jo /fHosf] xf] eGg] dfGotf
cGt/f{li6«o hutdf Jofks x'b} uPsf] s'/fsf] gd'gfx? x'g\ .
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s] s;}sf] of}lgs cled'lvs/0fsf] >f]tn] ;dln+uL cyjf ceoln+uL
JolQmx?sf] dfgjclwsf/ k|lt s'g} dxTj /fV5 <
!

hgglj1fg tyf lrlsT;sLo lj1fgsf] jt{dfg cWoogn] of}lgs cled'lvs/0f eg]sf]
h}ljs ?kdf lgwf{l/t ePsf]n] cjl/jt{gLo u'0f xf] eGg] ts{nfO{ cem dhj't agfPsf] 5
. 54 oBlk, o; If]qdf ePsf] j}1flgs hfgsf/L rflx+ cem} ;j{:jLsfo{ x'g ;ls/x]sf] 5}g,
/ k|fo; eo+s/ c;xdltx? b]vfkg{] ub{5 . jf:tjdf, ;dln+uLx? ;dfg clwsf/ /
sfg"gsf] ;+/If0fsf] xsbf/ 5g\ egL ;kmntf k"j{s dfubfjL ug{nfO{ ;dln+uL
cled'lvs/0fsf] ckl/jt{gLokgf af/] k|df0f lbO/xg h?/L g} 5}g .55

ICJ

sf] of]

b[li6sf]0f /x]sf] 5 ls of}lgs cled'lvs/0f;+u ljsNk 5 eGg] bfjLnfO{ l7s j]l7s
5'6\ofpg] jf of] s'/f h}ljs tYodf g} dfq e/k/]sf] x'G5 eGg' g} ;dfwfg xf]Og . ;'?cft
h;/L ePklg, ;dln+uLkgfdf, ;dln+uLx?sf] hLljt ef]ufO{, / P]ltxfl;s ?kdf nfuftf/
tyf lbgsf lbg pgLx?n] ef]u]sf cGofox?sf aLraf6 ;dflhs, /fhgLlts tyf sfg"gL
cy{ vf]Hg h?/L 5 . To;}n], of] z+sf 5}g ls of}lgs cled'lvs/0f -/ e]befj_
dfgjclwsf/ leq ;d]l6G5 / /fli6«o tyf cGt/f{li6«o sfg"g b'j}af6 ;+/If0fsf] nflu of]Uo
5.
"

dfgjclwsf/ sfg"gn] JolQmx?nfO{ :jefljs / h}ljs -h:tf] ls /fli6«otf tyf hflt_
u'0fx?sf] cfwf/df pgLx?sf] ;+/If0f ub{5 t/ o;sf cltl/Qm, JolQmn] :j]R5fdf s]xL jf
k'/} lgoGq0f ug{ ;lsg] u'0fx? -h:tf] /fhgLlts b[li6sf]0f tyf wfld{s ljZjf;_ df klg
;+/If0f ub{5 .56 To;}n], of}lgs cled'lvs/0f :jefljs xf]; jf gxf];, o;n] of}lgs
cNk;+Vosx? ;dfg gful/stf, ;dfg clwsf/ tyf sfg"gsf] ;dfg ;+/If0fsf] lglDt

54

ljutdf ul/Psf s]xL dxTjk"0f{ cWoogx?df oL s'/fx? kb{5g\ M J. Michael Bailey and Richard C. Pillard, ‘A

Genetic Study of Male Sexual Orientation,’ 48 Archives of Gen. Psychiatry (1991) 1089; Dean H. Hamer,
Stella Hu, Victoria L. Magnuson, Nan Hu and Angela M.L. Pattatucci, ‘A Linkage Between DNA Markers
on the X Chromosome and Male Sexual Orientation,’ 21 Science (1993) 321; Simon LeVay, ‘A Difference
in Hypothalamic Structure Between Heterosexual and Homosexual Men,’ 243 Science (1991) 1034

55

Janet E. Halley, ‘Sexual Orientation and the Politics of Biology: A Critique of the Argument from
Immutability’ (1994) 46 Stanford Law Review 503

56

ICCPR sf] wf/f @-!_
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xsbf/ 5g\ eGg] bfjLdflysf] annfO{ sdhf]/ agfpg ;Sb}g . j:tjdf, dfgjclwsf/
sfg"gn] ;+/If0f k|bfg u/]sf ;a} ;d'xx? -pbfx/0fsf] nflu dlxnf,57 cflbjf;L
hg;d'bfo58 / afnaflnsf59_ sf] ;dfg ljz]iftf eg]sf] tL ;d'xdf ;+nUg JolQmx? jf
;d'xx? k'jf{u|x, / k|fo; qf; jf j]jf:tfaf6 P]ltxfl;s ?kn] ;tfOPsf jf sn+lst
ul/sf x'G5g\ . æof] ljif]ztf of}lgs cled'lvs/0fdf jf tL JolQmx? hf] ax';+Vossf]
lglDt :jLsfo{ of}lgs dfGotf eGbf km/skfgdf nfu]sf x'G5g\, ;Dd klg cfslif{t x'g]
ub{5 .Æ60
#

of}lgs cNk;+Vosx? egL lrlgPsfx?nfO{ e]befj ug{ ;+:sf/, /fhgLlt / jf:tjdf
sfg"g ;d]t k|of]u eof] eGg] ;DaGwdf Gofofnox? ;r]t x'g yfn]sf 5g\ . le|P08 lj=

cNj6f{ sf]61 d'2fdf Sofg8fsf] ;af{]Rr cbfntn] lgDg s'/fx? pNn]v u/]sf] 5M
æo; cj:yfn] u/fpg] dgf]j}1flgs xfgL g} ;fob oxfF ;a}eGbf dxTjk"0f{ x'g
;S5 . e]befjsf] 8/n] ubf{ cfˆgf] jf:tljs klxrfgnfO{ n'sfpg' kg{] s'/f
JolQmsf] cfTdljZjf; / cfTd;Ddfgsf] lglDt xfgLsf/s xG5 eGg'
ts{;+ut 5 . k'?if;dln+uL / dlxnf;dln+uLx?nfO{ cGo JolQmx?nfO{ ;/x
;+/If0f glbO PSNofpg] sfo{ g} kl/0ffdnfO{ c? v/j agfpg] s'/fsf]
ck|ToIf ;+b]z xf] . of] g} lje]b sf] k|i6 pbfx/0f xf] h;n] JolQmnfO{
xf]Rofpb5 / ;dfh ===df k'?if;dln+uL / dlxnf;dln+uLx? Ps JolQmsf]
?kdf ;+/If0f k|fKt ug{ c? ;/x of]Uo 5}gg\ eGg] b[li6sf]0fnfO{ an
k'¥ofpg'sf] ;fy} lg/Gt/tf lbg] ub{5 . k'?if;dln+uL / dlxnf;dln+uLx?n]
cg'e"lt ug{] :jledfg / d'No dflysf] ;DefJo cltqmd0fn] e]befjsf] clt
q'm/ kIfnfO{ :yflkt ub{5 .Æ

57

x]g'{xf];, dlxnfx? lj?4 x'g] ;a} k|sf/sf e]befjx?sf] pGd'ng ;DaGwL dxf;GwL -!(&(_ .

58

x]g'{xf];, cflbjf;L hg;d'bfox?sf clwsf/sf] af/]df ;+o'Qm/fi6«;+3Lo 3f]if0f -@))&_ .

59

x]g'{xf];, afnclwsf/ ;DaGwL ;+o'Qm/fi6«;+3Lo dxf;lGw -!(*(_ .

60

x]g'{xf];, James Hathaway, The Law of Refugee Status (Butterworths, 1991), 164.
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$

g];gn sf]ln;g km/ u] P08 lnhljog OSjfln6L lj= Gofo dGqL sf] d'2fdf blIf0f
clk|msL ;+j}wflgs cbfntn], of}lgs cled'vLs/0f eg]sf] JolQmsf] -/fhgLlts jf
dgf]j}1flgs_ k|j[lQ jf of}lgs cfsif{0f==== df 3'nldn x'g] s'/f xf]62 elg kl/eflift u/]sf]
5 . To;}n] pQm cbfntn] of}lgs cled'lvs/0f eg]sf] cGtlg{lxt
lj/f]wdf elgP h:t} k"0f{?kn] :j]lR5s

(voluntary)

(inherent)

xf] jf

k|j[lQ xf] eGg] ljifodf km/s 5'6\ofPg

. a? JolQmdf cGtlg{lxt ul/df h'g dfgjhfltsf] k|d'v ljz]iftf xf] nfO{ ;+/If0f ug{df
sfg"gsf] e"ldsf s:tf] x'g'kb{5 eGg] s'/fdf cbfntn] cfˆg] ts{nfO{ cfwfl/t agfPsf] 5
. cbfntn] of] jtfof] ls …k'?if;dln+uL / dlxnf;dln+uLx? k|lt ePsf] e]befjsf]
kl/0fd:j?k pgLx? emg} cK7\of/f] cj:yfdf k'Ub5g\ / hlxNo} /fhgLlts cNk;+Vos
;d'xdf /xg' kg{] jf:tljstfn] pgLx?nfO{ cem hf]lvddf k'¥ofpb5 lsgls /fhgLlts
zlQm k|of]u u/L cfkm" cg's'n x'g] sfg"gx? lgdf{0f ug{ pgLx? slxNo} ;Ifd x'g] 5}gg\
.Ú63 cbfntn] of] s'/fnfO{ klg O{+lut u/]sf] 5 ls ;dln+uLx? ;d]t af:tjd} ;+ljwfg /
pgLx?nfO{ ;+/If0f ug{] sfg"gx?df dfq} e/ k/]sf x'G5g\ .
%

/] hLh] 64 sf] d'2fdf, Go' lhn}08sf] ;/0ffyL{ x}l;ot k'g/fj]bg clwsf/L ;dIf ;/0ffyL{sf
nflu lgj]bg lbg]x?sf ;DaGwdf ;dln+uLx?sf] ;d:ofsf] k|s[ltsf] af/]df s'/f p7]sf]
lyof] . oftgfsf] 8/ x'g] x'gfn] ;dln+uLx? cGt/f{li6«o sfg"g cGtu{t ;+/If0fsf] nflu
of]Uo 5g\ egL lg0f{o lbb} ;f] GofofwLs/0fn] of] pNn]v u¥of] lsM
cGttM of}g cled'lvs/0f ckl/jt{gLo s'/f xf] jf xf]Og egL k|Zg u/L
/xg'kg{] ljifo /x]g, jf:tjdf === of] lglj{jfb b]lvG5 ls of}g cled'lvs/0f
eg]sf] s'g} JolQmsf] lrgf/Lsf] lglDt cfwf/e"t s'/f xf] . of] o:tf] rfl/lqs
u'0f xf] hf] ckl/jt{gLo xf]; jf gxf];, To;nfO{ kl/jt{g ul//xg h?/L 5}g
.

61

[1998] 1 S.C.R. 493, per Cory J. at para 102.

62

x]g'{xf];, cg'R5]b @) .

63

x]g'{xf];, cgR5]b @% .

64

;/0ffyL{ ph'/L g+= !#!@÷(# -cui6 #), !((%_ .
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o;df, Gofoflws/0fn] JolQmdf ePsf] of}lgs cled'lvs/0f sf] cfwf/e"t rl/q, / of]
cle?rLnfO{ arfpb} dfgj ul/df / zf/Ll/s ;Dk"0f{tfnfO{ hf]ufpg] s'/fsf] dxTjnfO{
klxrfg u¥of] .
&

To;}u/L, hd{gLsf] k|zf;sLo cbfnt -j];jf8]g_65 n]
06244/81

Apr. 26, 1983, No.IV/I E

sf] km};nfdf, O/fgL gful/såf/f ;dln+uL ePsf] cfwf/df oftgf jf d[To'b08

;d]t kfpg ;Sg] 8/ ePsf]n] z/0ffyL{sf] nflu ul/Psf] dfubfjLnfO{ kg/fjnf]sg u¥of] .
lgj]bs ;dln+uL ultljlw;+u 6f9f /x]/ aflx/ b]vf gk/L O/fg d} a:g ;Sg]5 eGg]
ts{nfO{ cbfntn] c:jLsf/ u¥of] . of] elgof] ls ;dln+uLkgfsf] af/]df oBlk ljjfbf:kb
l;4fGtx? /x]sf 5g\ t/ klg …;dln+uLkgf eg]sf] vfnL OR5fsf] e/df htfklg a+Uofpb}
dgnflu ug{ ;lsg] ljifo eg] xf]OgÚ eGg] s'/fdf rflx+ cfd ;xdlt /x]sf] 5 . cbfntn]
of] ljZjf; u¥of] ls ;dln+uL z/0ffyL{ lgj]bsn] aflx/ gcfO{ ;hutf ;fy 5lnP/
oftgfaf6 hf]lug ;Qm5 eGg] s'/f s;}nfO{ cfˆgf] wfld{s cf:yfnfO{ Tofu / n'sfp,
cyjf 5fnfsf] /+u abNg] sf]lz; u/ eg]/ ;Nnfx lbg' h:t} xf] . 66
'

cGt/f{li6«o dfgjclwsf/ sfg"gsf] ;DaGwdf cGt/–cd]l/sL cbfntn] ljzfn glh/x?
ljsf; u/]sf] 5 . e]befjsf] af/]df 5nkmn ug{]qmddf, cGt/f{li6«o sfg"gn] tL
hg;d'bfonfO{ ;+/If0f k|bfg ug'{ kb{5M
…hf] ljljw sf/0fx?n] ubf{ cK7\of/fdf k/]sf x'G5g\, h}ljstfaf6 dfq
geO cfh;Dd :jLsfl/b} cfOPsf, gbjfOPsf / gi6 gkfl/Psf
;+:sf/ut aftfj/0f h:tf s'/fx?af6 ;d]t ;[lht cj:yfx?n] ubf{
vt/f / cj/f]wx?af6 nv]l6Psf x'G5g\ / :jefjt lrgf/LnfO{ /f]Sg]
s'/fsf] rk]6fdf k/]sf x'G5g\ === .Ú67
oL cjnf]sgx?n] of] ;f]rnfO{ hf]8 lbG5 ls dfgjclws/fsf] ;+/If0f kLl8tsf] h}ljs
u'0fx?sf] cfwf/df ;[hgf x'g] b'Jo{jxf/x?sf] lglDt dfq xf]Og, j? wfld{s, /fhgLlts,

65

j];afb]gsf] k|zf;sLo cbfnt (Verwaltungsgericht Weisbaden) .

66

Maryellen Fullerton in “Persecution due to Membership in a Particular Social Group: Jurisprudence in
the Federal Republic of Germany” (1990) 4 Geo. Immigra. L.J. 381, 408.
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;fF:s[lts, ;fdflhs jf cGo s'g}klg cfu|x jf k'jf{u|xaf6 ;[lht cGofonfO{ ;+af]wg
ug{ ;d]tsf] lglDt lgdf{0f u/sf] x'G5 .

lgisif{M
(

To;}n] of] :jLsfl/Psf] 5 ls, ;dln+uLx?sf] sfg"gL ;+/0fsf] ljifo h}ljs tYodf e/k/]sf]
x'b}g . a? …of}lgs cled'lvs/0f eg]sf] lghLkgf, :joQtf / k|lti7f h:tf dfgjLo
cle?rLnfO{ k|ltlglwTj ug{] tYodf cfwfl/t x'G5Ú eGg] s'/fdf e/k/]sf] x'G5 . jf:tjdf,
ljZjJokL 3f]if0fkqn] s] :d/0f u/fpb5 eg] æ;a} dfgjhfltx? :jtGq / ;dfg k|lti7f
/ clwsf/sf ;fy hGdG5g\ .Æ To;}n] of}lgs cled'lvs/0f -clg cled'lvs/0fsf]
sf/0fx?_ h] ePklg dfgjhlt ;dfgtf / sfg"gsf] k"0f{ ;+/If0fsf] xsbf/ x'G5g\ .

67

(Inter-American Court of Human Rights) Miguel Castro-Castro Prison v. Peru, Judgement of November
25, 2006, Series C No. 160. (Concurring Opinion of Judge Sergi García).
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of}lgs cled'lvs/0f / dfgjclwsf/sf] ljifodf ;fj{hlgs jx; /
Gofofnosf] e"ldsfM
!

w]/} d'n'sx?df of}lgs cled'lvs/0fsf] ;jfn eoÍ/ ;fa{hlgs rf;f]sf] ljifo x'g] u/]sf]
5 . vf;u/L Tolta]nf x'g] ub{5 ha of}lgs cled'lvs/0f tyf n}+lus klxrfgsf]
cfwf/df sfg"gL clwsf/ lbg] u/L sfg"gx? kl/jt{g x'g] cj:yfdf k'Ub5g\ . of]
cjZoDefjL 5 ls n}+lus cNk;+Vosx?sf lglDt ;dfg clwsf/ ;'lglZrt ug{]
kxnsbdL;+u ;xdlt gx'g] If]qx?klg ;dfh leq} x'g]5g\ . h;/L Pshgf l6Kk0fLsf/n]
eg]sf 5g\ M
k'?if;dln+uLx?sf] clwsf/sf] ;jfn slt ljefhgsf/L -ljjfbf:kb_ 5, /
o; ;jfnsf] ;DaGwdf efjgfTds l;nl;nfsf] csf{]kf6f]df /x]sf
hg;d'bfon] slt ulx/f] cg'e"lt u/]sf x'G5g\ eGg]s'/fnfO{ ljrf/ ubf{,
Gofofnox?sf] lg0f{onfO{ ;dfhsf ljljw kIfx?af6 km/s–km/s lsl;dsf]
k|lts[ofåf/f :jfut ul/g] 5, / km/s–km/s k|sf/n] a'lemg], lrq0f ul/g] /
k|of]udf NofOg]5 egL a'‰g ;lsG5 .68
jf:tjdf, ;dln+uL tyf ceoln+uL JolQmx?sf] ;dfgclwsf/nfO{ k'li6 ug{]vfnsf
cbfntL lg0f{ox? kZrft eoÍs/ ljjfb x'g] u/]sf] 5 / To;df /fhgLlts /+u nufpg]
ul/Psf] 5 .

"

of}lgs cled'lvs/0f clwsf/sf] ;jfndf lbOg] cbfntL cfb]zkZrft x'g] ;fj{hlgs
jx; tyf c;Gt'li6;+u cbfntn] 8/fpg h?/L 5}g . jf:tjdf, To;vfn] ;fj{hlgs
jx;x? of}lgs cNk;+Vosx?sf] lj?4df ePsf k|a[lQ / k'jf{u|x?nfO{ kl/jt{g ug{]
k|s[ofsf] cleGg efux? x'g\ . ;dflhs kl/jt{gsf] nflu sfg"gL dfGotfx? /
Gofofnox?sf] e"ldsf Hofb} zlQmzfnL x'G5 eGg] s'/fnfO{ lj1x?n] w]/} cl3 b]lv a'em]sf
5g\ . w]/} d'n'sdf of}lgs cNk;+Vosx?sf] ;dfgtf / ul/dfsf] nflu ePsf] ;+3if{sf]
bf}/fgdf, Gofofnox? sfg"g / ;dfhsf] kl/jt{gsf nflu cu|k+lQmdf /xb} cfPsf 5g\ .
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pbfx/0fsf] nflu, cWoogx?n] of] b]vfPsf] 5 ls blIf0f clk|msL ;+j}wflgs cbfntn]
u'bd}y'g ;DaGwL sfg"g

(sodomy laws)

nfO{ cj}wflgs 7x¥ofP kZrft ToxfF of}lgs

cNk;+Vosx? k|lt pNn]Vo?kdf ;sf/fTds æk|j[lQhGo / cfrf/0fLo kl/jt{gÆ cfPsf]
lyof] .69 of] s'/f cGt/–JolQm ;DaGwdf, sfg"g nfu' u/fpg] If]qdf, ;/sf/ / cfd
gful/sdf ;d]t b]vf k/]sf] lyof] .70 Gofofno ;fdflhs dfGotfnfO{ kl/jt{g ug{] sf/s
gjg]sf] ;dodf klg, o; k|s[ofsf] lglDt eg] dxTjk"0f{ kf6f] ag]sf] lyof] .
#

o; ljifodf x'g] ljjfbx? vf;u/L of}g cled'lvs/0f clwsf/sf] j}wtf ;DaGwL k|Zgsf]
jl/k/L 3'Dg] u/]sf] 5 . w]/}n] ts{ u/]sf 5g\ ls of}lgs cled'lvs/0f ;jfn clwsf/sf]
ljifo cGtu{g g} kb{}g . hals, o; ;+If]kLs/0fdf pNn]v ul/Ph;/L g}, of}g
cled'lvs/0fn] dfgjclwsf/sf] ;jfnnfO{ k|ltlglwTj ub{5 / sfg"gsf] k"0f{ ;+/If0fsf]
xsbf/ x'G5 . sltkon] rflx+ s'g} vf; d'n's ljz]ifsf] sfg"g / ;dflhs cEof;df
cGt/f{li6«o sfg"gsf] k|efj gx'g] x'gfn] o;sf] j}wtf k|lt g} lj/f]w hgfpg] ub{5g\ .
t/klg, dfly pNn]v ul/P cg';f/ g}, g]kfnn] gful/s tyf /fhgLlts clwsf/ ;DaGwL
cGt/f{li6« cg'jGwnfO{ cg'df]bg ul/;s]sf] 5 / To;sf/0fn] ce]befjsf/L tyf ;dfgtf
h:tf cGt/f{li6«o dfgjclwsf/sf l;4fGtx?nfO{ 3/]n' sfg"gdf nfu' u/fpg jfWo 5 .

$

jf:tjdf, of}lgs cNk;+Vosx?sf] clwsf/ ;DaGwL lg0f{o lbg] cbfntaf6 xf]Og eGg]
sltkosf] ts{ /x]sf] 5 . t/klg, blIf0f clk|msfsf] ;+j}wflgs cbfntn] eg] h;/L g},
;dln+uLx?M æeg]sf /fhgLlts cNk;+Vosx? x'g hf] /fhg}lts clwsf/ k|of]u u/L cfkm}
cfˆgf] kIfdf sfg"g agfpg ;Ifd x'b}gg\ . To;}u/L pgLx? cfˆgf] ;+/If0fsf]] nflu
lgtfGt ;+ljwfg leqsf] df}lns clwsf/sf] k|fjwfgdf e/k/]sf x'G5g\ .Æ71 kl/0ffd:j?k,
Gofofnox?n] :jtGqtf, ;dfgtf / ce]befj ;DaGwL] cfwf/e"t l;4fGtx?sf] kIfkf]if0f

68

Jane S. Schacter, ‘Sexual Orientation, Social Change, and the Courts’ (2006) 54 Drake Law Review 861,
868

69

Ryan Goodman, ‘Beyond the Enforcement Principle: Sodomy Law, Social Norms and Social Panoptics’
(2001) 89 California Law Review 643, 712

70

To;}sf] k]h &!% .

71

National Coalition for Gay and Lesbian Equality v Ministry of Justice, (1999) 1 SA 6, para. 25
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ub{} sfg"g / ;+ljwfgsf] cljefjssf] e"ldsf lgjf{xug{ ;Sg' kb{5 . :jtGq Gofokflnsf /
dfgjclwsf/ ;+/If0fsf] k|efjsf/L k|0ffnLsf nflu of] g} k|df0f lrGx xf] .
%

;faf{]Rr cbfntn] lbg] cfb]z k|lt x'g] ljjfbx?n] ;fdfGotof ljwflosL ultljlwdf
ltj|tf Nofpg] ub{5, h:n] of}lgs cNk;+Vosx?sf] sfg"gL ;+/If0fnfO{ cem alnof]
agfpg] u/]sf]5 . pbfx/0fsf] nflu, ;+o'Qm/fi6« ;+3Lo dfgjclwf/ ;ldltn] 6'g]g lj=

ci6«]lnof

72

sf] d'2fdf lg0f{o lbPsf] k|lts[of:j?k ci6]«lnofsf] ;/sf/n] ;+3Lo;+;bdf

dfgjclwsf/ -of}lgs ultljlw_ ljw]os !(($ k|:t't u¥of] . pQm ;ldltn] tf:dfgLofsf]
kmf}hbf/L ;+lxtfdf ePsf] k|fjwfg h;n] jo:s o'jfx?aLr ;xdlt / PsfGtdf ePsf]
of}lgs ultljlwnfO{ ck/fw 3f]lift ub{Yof] n] gful/s tyf /fhgLlts clwsf/ ;DaGwL
cGt/f{li6«o cg'aGw

(ICCPR)

cGtu{t ci6«]lnofnfO{ ;[hgf x'g] bfloTjsf] pNn+3g u/]sf]5

egL lg0f{o lbof] . of] pbfx/0fn] sfg"gL / ;dflhs kl/jt{gdf Gofofnosf] Hofb} cxd
e"ldsf x'G5 eGg] s'/fnfO{ cem phfu/ kf/]sf] 5 .

72

Toonen v Australia (1994) 1 PLPR 50
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