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Introduction:

1. The International Commission of Jurists (ICJ) is honoured to submit the following
Amicus Curiae brief in the present case, to be heard in this Honourable Court of
Nepal. In this submission, we will clarify the basis for protection against
discrimination based on ‘sexual orientation’ and ‘gender identity’ in international
human rights law and particularly in relation to articles 2(1) and 26 of the
International Covenant on Civil and Political Rights (ICCPR). It will then turn to
other connected matters relating to the rights of homosexual and transgender

individuals, pertinent to the case at hand.

2. The International Commission of Jurists (ICJ) works towards full respect of
human rights and the end of human rights violations, including those based on
the grounds of sexual orientation. We offer legal expertise in international human
rights law and work in both country specific and thematic areas in international
human rights law. Our mode of operation includes making legal interventions by
way of amicus briefs in important and relevant cases of interest.

3. The subject of sexual orientation and gender identity in international human
rights law is an area that we command expertise and have given focused

consideration and study. The ICJ has published the "International Human Rights
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References to Human Rights Violations on the Grounds of Sexual Orientation
and Gender Identity, " which is a compilation of UN jurisprudence in the area of
sexual orientation and gender identity. It is for the foregoing reasons that the ICJ

is interested in the present case before the courts of Nepal.

4. It is relevant that Section 9 of the National Treaty Act states that, “In case any
treaty to which Nepal is a party is inconsistent with the existing laws, the existing
laws shall be void.” As a result of this provision, all of Nepal’s legislation must
respect the international human rights conventions that Nepal has ratified,
including the ICCPR. The ICJ wishes to highlight that under the pacta sunt
servanda principle, which is a universally recognised principle of international
law, States must implement treaties and the obligations arising from them in
good faith. A corollary of this general principle of international law is that the
authorities of a particular country cannot escape their international commitments
by arguing that domestic legislation prevents them from doing so. They cannot
cite provisions of their Constitution, laws or regulations in order not to carry out
their international obligations or to change the way in which they do so. Thisis a
general principle of the law of nations, which is recognised in international
jurisprudence.? International jurisprudence has also repeatedly stated that, in
keeping this principle, judgements rendered by domestic courts cannot be put

forward as a justification for not abiding by international obligations.®

' Nepal Treaty Act (1991)

*> See, Permanent Court of International Justice, Advisory Opinion of 4 February 1932,
Treatment of Polish Nationals and Other Person of Polish Origin or Speech in the Danzig
Territory, Collection of Judgements, Orders and Advisory Opinion, Series A/B No. 44;
Permanent Court of International Justice, Advisory Opinion of 31 July 1930, Question of
Greco-Bulgarian Communities, Collection of Judgements, Orders and Advisory Opinions,
Series A, No. 17; International Court of Justice, Advisory Opinion 26 of April, 1988,
Obligation to Arbitrate Under Section 21 of the United Nations Headquarters Agreement;
Nottebohm Case (Second Phase) , [1955] ICJ Reports 4,

3 Permanent Court of International Justice, Judgement of Sept. 13, 1923, Case Concerning
the Factory at Charzow (Merits), PCIJ Series A. No. 17 (1928); Permanent Court of
International Justice, Judgement of 25 May, 1926, Polish in Upper Silesia, PC1J Series A,
No, 13.
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Interpretation of Article 2(1) and 26 and its Prohibition of Sexual

Orientation Discrimination:

1. Article 2 (1) of the International Covenant of Civil and Political Rights (ICCPR),
which was ratified by Nepal in 1991, states that: “Each State Party to the present
Covenant undertakes to respect and to ensure to all individuals within its territory
and subject to its jurisdiction the rights recognised in the present Covenant,
without distinction of any kind, such as race, colour, sex, language, religion,
political or other opinion, national or social origin, property, birth or other status.”
This principle of non-discrimination is a fundamental pillar of international human
rights law, and is also reflected in the Charter of the United Nations,* the
Universal Declaration of Human Rights,® the International Covenant on Economic
Social and Cultural Rights,® the Convention on the Rights of the Child,’
International Convention on the Protection of the Rights of All Migrant Workers
and Members of Their Families,® and the regional human rights instruments.®
Furthermore, the principle of non-discrimination has become a part of customary

international law, and is therefore a norm binding upon on all states.

2. It is an established principle of international law that article 2(1) of the ICCPR
prohibits discrimination against individuals based on their sexual orientation.
Although sexual orientation is not specifically mentioned in the text of the ICCPR,
international law has evolved to grant protection to those oppressed based on
sexual difference. This is borne out in the jurisprudence and interpretative

practices of various organs of the United Nations, as well as in the interpretation

* Articles 1(3) and 55 of the United Nations Charter.

® Articles 2, 7 and 10 of the Universal Declaration of Human Rights.

¢ Article 2 of the International Covenant on Economic Social and Cultural Rights.

7 Article 2.

¥ Article 7.

® See for e.g.. Art. 14 European Convention on Human Rights; Art. 2 African Charter on Human and
Peoples’ Rights; Art. Il American Declaration of the Rights and Duties of Man; and Articles 1, 24 and
27 of the American Convention on Human Rights.
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and application of the law in courts and tribunals in jurisdictions throughout the
world.

3. The absence of “sexual orientation” as a self identified head of non-
discrimination, does not exclude it from the intended protection of this article. The
inclusion of an “other status” category by the drafter’s clearly contemplated
grounds of discrimination of similar repugnance that were either not listed or that
would evolve in society. General Comment 18 of the Human Rights Committee
explains that article 26 of the ICCPR is free standing and is premised on
ensuring equality before the law. The UN Human Rights Committee has stated
that: “the term "discrimination" as used in the Covenant should be understood to
imply any distinction, exclusion, restriction or preference which is based on any
ground such as race]...] other status, and which has the purpose or effect of
nullifying or impairing the recognition, enjoyment or exercise by all persons, on
an equal footing, of all rights and freedoms.”"

4. The Human Rights Committee has pointed out that “the reference to "sex" in
articles 2, paragraph 1, and 26 [of the ICCPR] is to be taken as including sexual
orientation.”'? Along the same lines, the UN Committee on Economic, Social and
Cultural Rights™ and the UN Committee on the Rights of the Child"* consider
respectively, that the International Covenant on Economic Social and Cultural
Rights and the Convention of the Rights of the Children prohibit discrimination

based in sexual orientation grounds.

‘Sex’ Discrimination

1% UN Human Rights Committee, General Comment 18, Non-discrimination, adopted at 37" session (1989),
UN Doc. HRI/GEN/1/Rev.7 of 12 May 2004.

" Ibid, para 7.

'2 Views of 31 March 1994, Communication No. 488/1992, Case of Nicholas Toonen vs. Australia,
para. 8.7 in UN Doc. CCPR/C/50/D/488/1992 of 4 April 1994. See also View of 6 August 2003,
Communication No. 941/2000, Edward Young vs. Australia, CCPR/C/78/D/941/2000, 18 September,
20083.

'3 Committee on Economic, Social and Cultural Rights, General comment No. 14, para 18 and
General comment No. 15, para 13.

* Committee on the Rights of the Child , General Comment No. 4 and General comment No. 3.
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5.

It is now settled as a matter of international law, that sexual orientation
discrimination is a form of sex discrimination. Indeed, the former is not possible
without reference to the sex of the individual. For a proper understanding of sex
discrimination, one must take gender roles into account - that is, the behavioural
patterns that generally dictate the way women and men are to live their lives.™
Discrimination on the grounds of sex is often the consequence of behaviour that
is not in conformity with the popularly understood sex or gender role. These are
often based on stereotyped judgements about the proper role of women and men
(for example, the notion that women ought to be sexually attracted to men only).
Since the international human rights law prohibits discrimination based on sex,
then it follows that discrimination based on stereotypes and prejudices about sex
and sex roles is also implicated.'® Discrimination on the grounds of sexual
orientation, thus falls under discrimination on the grounds of sex and is therefore
forbidden.

Accordingly, the reference to ‘sex’ in article 2(1) has been construed as granting
protection not only on the basis of “gender” , but also on the basis of sexual
orientation. The United Nations Human Rights Committee -the expert body that
oversees the implementation of the Covenant- has noted that sexual preference
is included as a category of prohibited discrimination because it is encompassed
by the very concept of sex. Thus in the case of Toonen v. Australia, the
Committee noted that ‘in its view the reference to "sex" in articles 2, paragraph

1...[of the ICCPR ]...is to be taken as including sexual orientation.”’

This interpretation has been explicitly endorsed by, among others, the United

Nations Working Group on Arbitrary Detention in its consideration of

" See, Eric Heinze, Sexual Orientation: A Human Right: A Essay in International Human

Rights Law, (Martinus Nihoff, 1994), p. 215

' Such a claim would be supported by provisions such as CEDAW Article 5(a), which,
condemns “prejudice and customary and all other practices which are bases on...stereotyped

roles for men and women.”

7 Communication No. 488/1992: Australia, CCPR/C/50/D/488/1992, Nicholas Toonen v. Australia,

April 4, 1994
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communications from state parties to the ICCPR.'® The Working Group in
response to a communication concerning 55 persons prosecuted and detained
on account of their homosexuality in Egypt, took the view that their detention was
arbitrary because ‘it violated articles 2, paragraph 1, and 26 of the International
Covenant on Civil Rights, which guarantee equality before the law and the right
to equal legal protection against all forms of discrimination, including that based
on sex.”™ The Working Group noted that it ‘based its opinion on that of the
Committee on Human Rights, according to which the reference to “sex” in articles
2, paragraph 1, and 26 is to be taken as including sexual orientation.” The
Working Group has subsequently applied this interpretative approach in
communications from Cameroon.?' This interpretative approach has also been
adopted by other UN human rights mechanisms including, the report of the
Special Rapporteur on the question of torture and other cruel, inhuman or
degrading treatment or punishment,? and in the report of the Special Rapporteur

on the independence of judges and lawyers.?®

8. The Committee on Economic, Social and Cultural Rights has also implicitly
adopted a similar approach when interpreting analogous provisions of the
International Covenant on Economic, Social and Cultural Rights (ICESCR). In its
General Comment No. 14, within its discussion on non-discrimination based on
article 2(2) of the CESCR, (the wording of which is similar to that of article 2 of
the ICCPR), the Committee explained that that article proscribed any

discrimination, including that based on “sexual orientation.”

" The Working Group is a body of human rights experts, mandated to: (1) investigate cases
of human rights violations and the general state of the law in the area; (2) seek and receive
information from governments, organizations and individuals in relation to human rights
violations; and (3) present reports on the state of human rights to United Nations bodies.

9 Opinions adopted by the Working Group on Arbitrary Detention, No 7/2002 (Egypt),
E/CN.4/2003/8/Add.1, January 24, 2003. The Working Group on has also adopted this approach in its
annual report of 2004, E/CN.4/2004/3, December 15, 2003.

% See, UN Working Group on Arbitrary Detention, Opinion No. 22/2006 (Cameroon)

' look up this citation.

2 E/CN.4/2002/76/Add.1, March 14, 2002, para. 507

% E/CN.4/2002/72, February 11, 2003, para. 57.
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9. Further, in the case of Sutherland v United Kingdonm? in the European
Commission on Human Rights also adopted a similar approach to sexual
orientation discrimination. In this case, a British law that set a higher age of
consent for male homosexual acts than for heterosexual acts. This was
challenged on the basis that homosexuals faced discrimination, through the
higher age of consent in relation to their sexual relations. The Commission held
that the law was discriminatory and hence contrary to the European Convention
on Human Rights (ECHR). The Commission noted that it could be viewed as
discrimination on the basis of the sex of the participants, as sexual orientation fell

under the enumerated category of “sex” discrimination in the ECHR.

“Sexual Orientation” as a Prohibited Ground of Discrimination

10.An alternative and complementary interpretation of the ICCPR has also been
endorsed by the international community, which further grounds the prohibition of
discrimination on the basis of sexual orientation in international law. It is now
accepted that sexual orientation is a ‘status’ on which discrimination is prohibited
in international law. Indeed, article 2(1) of the ICCPR prohibits discrimination not
only on such grounds as race, religion or language, but also based on ‘other
status.’ It is therefore recognised that the non-discrimination clause in the ICCPR
is not an exhaustive list of the prohibited bases of discrimination, but that other

non-specified grounds are included.

11.Arguably, the drafting of the Covenant so as to include the prohibition of
discrimination on ‘other status,” was a way of allowing for the evolution of social
mores precisely so as to include in the ICCPR certain other (then unforeseen)
grounds of discrimination which might become repugnant and hence require the
protection of international law. Such an approach has been recognised by the
European Court of Human Rights when interpreting similarly worded non-

discrimination provisions of the ECHR. Indeed, it has noted that the list of

% App. No. 25186/94, 24 Eur. H.R. Rep. (Comm’n Supp.) C.D. at 22 (1997).
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prohibited grounds is ‘illustrative and not exhaustive and that sexual orientation is

‘undoubtedly covered.”

12.International law has come to recognise sexual orientation as a status worthy of
protection under international law. Thus in its annual report, the Inter-American
Commission referred to homosexuals as ‘a group traditionally subjected to
discrimination’ and hence in need of protection of the law.?® In the area of refugee
law, courts have recognised that homosexuals are a ‘distinct group’ with distinct
characteristics, one being their widespread persecution and discrimination.”” The
international Community and domestic courts and tribunals have consequently
construed sexual orientation as a ‘status’ which deserves protection from
discrimination in international and domestic law. Various organs and
mechanisms within the United Nations have recognised the discrimination and
oppression often suffered by persons of a homosexual orientation, and the
applicability of human rights to these violations.”® Indeed, these legal
developments point to the wide consensus that international law has evolved to
support an inclusive definition of “other status,” and that sexual orientation comes

within this category of “other status” for the purposes of Article 2(1).

% Salgueiro da Silva Mouta v Portugal, Judgement of the European Court of Human Rights, 21
December 1999, para. 28.

% See, Annual Report of the Inter-American Commission on Human Rights 2006,
OEA/Ser.L/V/I1.127, Doc. 4 rev. 1 of March 3, 2007.

7 See eg: Chan v. Minister of Immigration, Local Government and Ethnic Affairs (1989) 169
CLR 379 (HCA).

Case IJRL/010, 1989 1 International Journal of Refugee Law 246 (South Africa).
Ward v Canada (Attorney General) 1993 2 SCR 6809.

Morato v. Minister of Immigration, Local Government and Ethnic Affairs 111 ALR 417 (Fed.
Ct. Austl. 1992) The tribunal concluded that homosexuals are: ‘recognizable and cognizable
for the community of their social, recreational and other interests such as health and their
protection from the forms of harassment they have traditionally faced within most societies’
* See eg., Report of the Special Rapporteur on the question of torture and other cruel, in
human or degrading treatment or punishment, E/CN/.4/2004/56/Add.1, March 23, 2004;
Report of the Special Rapporteur on extrajudicial, summary or arbitrary executions,
E/CN.4/2003/3, January 13, 2003.

" dedicated since 1952 to the primacy, coherence and implementation of international law and principles that advance human rights " 8



Sexual Orientation, Equality and Protection of the law:

13.The principle of non-discrimination enshrined in article 2(1) of the ICCPR is
directly linked with the rights to equality before the law, protection against
discrimination and equal protection of the law that are found in article 26 of the
ICCPR.?® The UN Human Rights Committee, has affirmed that the reference to
‘equal and effective protection against discrimination on any grounds such as
race, colour, sex, language, religion, political or other opinion, national or social
origin, property, birth or other status in Article 26 of the International Covenant on
Civil and Political Rights includes discrimination on grounds of sexual

orientation® (emphasis added).

14. As with article 2(1), the list of prohibited grounds of discrimination catalogued in
article 26 of the ICCPR are not exhaustive or exclusive. The categories of ‘sex’
and ‘other status’ enshrined in article 26 have also been interpreted inclusively
under international law to encompass homosexuals. Indeed, the very notion of
equality in article 26 requires states to respect and guarantee the full and free
exercise of rights and freedoms without discrimination. This includes

discrimination based on sexual orientation.

15.The Inter-American Human Rights System -which is primarily composed of the
countries of Latin America and the Caribbean-has also endorsed these

principles, in relation to the interpretation of similar provisions of the American

* Article 26 states: ‘All person are equal before the law and are entitled without any
discrimination to equal protection of the law. In this respect, the law shall prohibit any
discrimination and guarantee to all persons equal and effective protection against
discrimination on any ground such as race, colour, sex, language, religion, political or other
opinion, national or social origin, property, birth or other status.’

** Human Rights Committee, Views of April 4, 1994) Communications: Toonen vs.
Australia , CCPR/C/50/D/488/1992, paras. 8.2-8.7. See also, Human Rights Committee,
Views of Aug. 6, 2003, Communication: Young vs. Australia, CCPR/C/78/D/941/2000,
para.10. 4.

" dedicated since 1952 to the primacy, coherence and implementation of international law and principles that advance human rights " 9



Convention on Human Rights (ACHR). Therefore, the Inter-American Special

Rapporteur on Migrant Workers has noted that:

...States cannot discriminate for reasons of race, colour, sex or gender
or sexual preference...This principle of equality and non-discrimination
is also enshrined in Article 26 of the International Covenant on Civil
and Political Rights and in Article 24 of the American Convention.
Sexual preference is included as a category as it is encompassed by
the very concept of sex, according to the United Nations Human Rights
Committee (Toonen v Australia). The Principle is extended to the
enjoyment and exercise of all the rights enshrined in international

instruments and to all social benefits provided by a state.®

Conclusion:

16. International human rights law has evolved to recognise and protect the rights of
homosexuals. The principles of non-discrimination and equality embodied in
Articles 2(1) and 26 of the ICCPR have been construed to prohibit discrimination
on the basis of sexual orientation. This is based on the understanding that
discrimination on the basis of sexual orientation is a form of sex discrimination,
and also on the idea that sexual minorities warrant protection under international
law based on their recognised status as a marginalised and often oppressed
group. In accordance with these international standards, many states have taken
action through their constitutions and legislation to prohibit discrimination based

on sexual orientation.

%" Second progress report of the Special Rapporteurship on Migrant Workers and their Families in the
hemisphere (OEA/Ser.L/V/1.111, Doc.20 rev., 16 April 2001, para. 97
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Comparative constitutional analysis and some legal provisions

protecting “third gender”.

1. The wide guarantees against discrimination in international human rights law, are
also applicable to transgender persons, transvestites, inter-sex individuals or
those broadly referred to as belonging to the ‘third gender.’ Beliefs about what
constitutes male or female conventions have been used as an instrument of
oppression against individuals who do not fit or conform to the dominant binary
models of masculinity or femininity. Personal deportment, modes of dress,
economic independence in women and the absence of an opposite sex partner,
are all features that may subvert gender roles and expectations, and hence

attract discriminatory responses based on gender. Within the organs of the
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United Nations, there is a growing recognition that transsexual individuals are
prone to some of the most serious abuses and human rights violations.* It has
also been accepted that these individuals are protected by existing international
law, and that states have an obligation to respect and protect the rights of these
individuals.®

2. In the case of Goodwin v United Kingdom,** the European Court of Human
Rights recognised the rights of “individuals to live in dignity and worth in
accordance with the sexual identity chosen by them at great personal cost,” by
arguing that “in the twenty first century the right of transsexuals to personal
development and to physical and moral security in the full sense enjoyed by
others in society cannot be regarded as a matter of controversy requiring the
lapse of time to cast clearer light on the issues involved.” More recently, in Van
Ktck v, Germany,® the Court recognised the “right to gender identity and
personal development” as “a fundamental aspect of [the person’s] right to respect
for private life” protected under international human rights law.

3. It must be noted that most of the gender identity jurisprudence has developed in
the context of cases involving persons who have undergone sex-change
operations, and have sought legal recognition of their acquired gender.
Consequently, existing case law has been unduly focused on whether particular
claimants seeking protection have pursued surgical alterations to their bodies.
However, this fact should not move this court to interpret the rights of
transgender individuals restrictively, or to reserve protection only for those

individuals who have undergone surgical and hormonal treatment. Indeed, the

* See for eg., Report of the High Commissioner for Human Rights on the Situation on
Human Rights in Columbia, E/CN.4/2005/10/Feb. 28, 2005; Report of the Secretary General
on Integrating the Human Rights of Women throughout the United Nations System,
E/CN.4/2005/68, Jan. 10, 2005, para. 14.

3 See, for example, (Committee on the Rights of the Child) Concluding Observations: United
Kingdom of Great Britain and Northern Ireland, CRC/C/15/Add.188, Oct. 9, 2002;
(Committee on Torture) Concluding Observations: Venezuela, CAT/C/CR/29/2, December
23, 2002; (Committee on Torture) Views of November 28, 2003, Mr. E.J. V. M vs. Sweden,
Communication No. 213/2002: Sweden, CAT/C/31/D/213/2002,

* Appl. no. 28957/95 (16 January 2002).

* Appl. no. 30968/97 (12 June 2003)
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issue of gender identity is complex and cannot be reduced to the single issue of
whether a particular medical procedure has or has not been done.

4. It is now accepted that the issue of gender identity is also about an individuals
deeply owned sense of their physiological or psychological self. This is reflected
in the Yogyakarta Principles on the application of international human rights law
in relation to sexual orientation and gender identity.*® These principles define
gender identity’ as: “each person’s deeply felt internal and individual experience
of gender, which may or may not correspond with the sex assigned at birth,
including the personal sense of the body (which may involve, if freely chosen,
modification of bodily appearance or function by medical, surgical or other
means) and other expressions of gender, including dress, speech and
mannerisms...”’

5. This definition represents the growing consensus among human rights experts
from around the world, that surgical modification is not a prerequisite for legal
protection from discrimination based on gender identity. Indeed, the issue most
be viewed from a holistic perspective. The interest that the law seeks to protect in
these cases is as much psychological and subjective as it is physical. It is
therefore submitted, that gender-identity does not depend on any single factor,
such as genital sex; or some limited range of factors, such as the state of the
person’s gonads, chromosomes or genitals (whether at birth or at some other
time). Indeed, relevant factors that the court may take into consideration are, ‘the
person’s life experiences, including the sex in which he or she was brought up
and the person’s attitude to it; the person’s self-perception as a man or a woman;
the extent to which the person has functioned in society as a man or a

woman...and the person’s biological, psychological and physical

* In 2006, in response to well-documented patterns of abuse, a distinguished groups of
international human rights experts met in Indonesia to outline a set of international principles
relating to sexual orientation and gender identity. The result was the Yogyakarta Principles,
which represent a universal guide to human rights which affirm binding international legal
standards with which all states should comply.

7 See, Yogyakarta Principles: On the Application on International Human Rights Law in
Relation to Sexual Orientation and Gender Identity: available at
<http://yogyakartaprinciples.org> last accessed December 4, 2007
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characteristics.”® In short, the court should interpret the law, so as to afford the
most expansive protection of the rights of individuals suffering from
discrimination.

. It must also be noted that States continue to adopt express or implied protections
based on gender identity in domestic constitutional and legislative provisions and
interpretation. This trend is set to continue in light of the progressive
developments in this area. The following are a list of selected legal developments

from various countries in the area of transgender rights.

South Africa

7. The Constitutional Court of South Africa in the case of National Coalition for Gay

and Lesbian Equality v. Minister of Justice® interpreted the constitutional
prohibition of discrimination based on "sexual orientation" as also covering
"persons who are ... transsexual."*® This interpretation extended full constitutional
protection to South African transsexuals against discrimination and other

unconstitutional conduct.

Brazil

. In the Brazilian state of Sdo Paulo - Lei No. 10.948, de 5 de novembro de 2001
prohibits discrimination "contra cidadao homossexual, bissexual ou transgénero,"

that is, ‘against a homosexual, bisexual or trans-gendered citizens.’

The Philippines

* Re: Kevin [2001] FamCA 1074 (Court of Appeal Australia)
#(9 Oct. 1998), 1999 (1) SA 6
“ Ibid. para 21

" dedicated since 1952 to the primacy, coherence and implementation of international law and principles that advance human rights "

14



9. Recently, the Senate of the Republic of the Philippines embarked on considering
Senate Bill No. 1738 entitled “An Act Prohibiting Discrimination on the Basis of
Sexual Orientation and Gender Identity and Providing Penalties Therefore.” As
the title suggests, when this bill becomes law it will render illegal all
discriminatory practices against individuals based on their sexual orientation or
gender identity, whether this is perpetrated by organs of the state or private
individuals.*' For example section 4(a) provides that: “— It shall be unlawful for
any person, natural or juridical, to: (a) Deny access to public service, including
military service, to any person on the basis of sexual orientation and/or gender

identity...”

Singapore & Japan

10.The Woman’s Charter (Amendment Act) 1996 endows transsexual individuals
with the capacity to marry, and with that all the attendant rights and privileges
that that status entails. Transsexuals are also able to to be legally recognised as
belonging to their acquired gender, and to have official documents such as birth
certificates and identity cards to reflect this fact.”* These provisions ensure
transsexual individuals inter alia the right to privacy and family life.*® In July 2003,
the parliament of Japan unanimously approved the bill for the "law concerning
special cases in handling gender for people with gender identity disorder." The
legislation enables transsexual individuals to change their legal sex.** The Naha

Family Court, Okinawa Prefuncture (Kyodo) recently approved an application by

* See, (Human Rights Committee) Concluding Observations: Philippines,
CCPR/CO/79/PHL, Dec. 1, 2003.

* Debbie Ong, ‘The Test of Sex for Marriage in Singapore,” (1998) 12 Int’l Journal of Law,
Policy and Family, p. 161

“ See Article 17 of the ICCPR. See also Goodwin v UK and I v UK, Judgements of the
European Court of Human Rights, 3 July 2002.

* See, ‘Sex Change Recognition Law Enacted” The Japan Time (Friday, July 11, 2003)
found at: http://search.japantimes.co.jp/cgi-bin/nn20030711b2.html.
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a transsexual to alter her officially registered sex to female under the 2003

legislation.*®

New Zealand

11.Transsexuals in New Zealand can now change all their documents, including
passports and birth certificates following the Transgender (Anti-Discrimination
and Other Acts Amendment) Act 1996 - No 22 Transsexuals in New Zealand
can also marry and foster or adopt children. Simply, a transsexual in New
Zealand is regarded as female or male as far as the law is concerned. Such legal
provisions ensure to transexual individuals inter alia the right to privacy and

family life.

United Kingdom

12.Since the introduction of the Sex Discrimination (Gender Reassignment)
Regulations 1999, it has been unlawful to discriminate against employees who
intend to undergo gender reassignment, are undergoing the process or have
done so in the past. The regulations amended the Sex Discrimination Act 1975,
so that discrimination on these grounds amounts to unlawful sex discrimination.
The definition of harassment in the Sex Discrimination Act® also applies to

harassment on grounds of gender reassignment.

13. Furthermore, in 2004 the UK parliament passed the Gender Recognition Act,
which allows transsexuals (or transgender) individuals to change their legal

gender. The Act gives legal recognition to transsexual persons, and allows them

* Japanese Law News Bulletin, July 2005, p. 5, found at: law.anu.edu.au/anjel/documents/
Jlawnews/2004monthlybulletin7.pdf
% As amended Oct. 1, 2005

" dedicated since 1952 to the primacy, coherence and implementation of international law and principles that advance human rights " 16



to acquire a new birth certificate and be able to marry, as well as affords them full

recognition in law for all purposes.

Other Countries:

14.Other countries which have laws that allow transsexuals who have undergone
gender reassignment surgery to get their personal documents reflecting the
“new” gender include; China (2003), Germany (1981)," Italy (1982), Japan
(2004), Netherlands (1985), New Zealand 1995), Panama (1975), Romania
(1996), South Africa (2003), Spain (2006) Sweden(1972), Turkey (1988),
United Kingdom (2004) and many states in, Canada,*”® United States and

Australia®

The United States

15.1n addition to laws recognising their ‘acquired gender,’ transsexual individuals
have been able to claim redress against discriminatory practices under United
States anti-discrimination legislation. In Smith v. City of Salem,*® a male to female
transsexual, had been employed as a lieutenant in the fire department without

* German law regulates the change of first names and legal gender. It is called the “Gesetz
iiber die Anderung der Vornamen und die Feststellung der Geschelechtszugehérigkeit in
besonderen Fillen” (Law about the change of first name and determination of gender identity
in special cases).
* For eg. In British Columbia under the Revised Statutes British Columbia 1974, Chapter 66
s21a an unmarried transsexual may apply to have the director of Vital Statistics:
change the sex designation on the registration of birth of such a person in such a
manner that the sex designation is consistent with the intended results of the
transsexual surgery [R.S.B.C., 1974, s21a, ss1]
* See International Lesbian and Gay Association (ILGA) World Legal Survey on Anti-
Discrimination Law (Gender Identity); ‘European Treaties and Legislation and Selected
National Legislation Expressly or Impliedly Prohibiting Discrimination based on Gender
Identity’ By Robert Wintemute (last updated September 20, 2002) at:
http://www.ilga.info/Information/Legal survey/Legislation%20Prohibiting%20Discriminatio
n%20Based%200n%20Gender%?201dentity.htm
378 F.3d 566, 568 (6th Cir. 2004)
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incident for seven years. After doctors diagnosed Smith with Gender Identity
Disorder (“GID”), she began to experience harassment and retaliation following
complaint. She filed claims of sex discrimination and retaliation, equal protection
under Title VII of the Civil Rights Act 1964°" and due process claims under 42
U.S.C. § 1983, and state law claims of invasion of privacy and civil conspiracy.
The Court of Appeals (6th Circuit) stated that: “[i]t follows that employers who
discriminate against men because they do wear dresses and makeup, or
otherwise act femininely, are also engaging in sex discrimination, because the
discrimination would not occur but for the victim’s sex.”® Other similar
judgements continue to steer transgender jurisprudence in a more expansive
direction throughout North America.

Australia

16.In Australia the courts have used their statutory powers to grant relief and de
facto recognition to transsexuals. This was seen the case of Re Alex : Hormonal
Treatment for Gender Identity Dysphoria,”® which was a landmark case for
transgender youth rights, setting precedent in Australia and the world. An
application was made concerning a 13 year old referred to as “Alex” (to ensure
anonymity). The key issue was whether the courts should authorise medical
treatment involving the administration of hormonal therapies to begin a sex
change procedure on Alex. At birth and at the time of the case Alex was in the
eyes of the law a girl. Alex was diagnosed with gender identity dysphoria
meaning [he] has had a longstanding wish to undergo a transition to become

male in appearance.

Chief Justice Nicholson ruled to:

Allow Alex to change gender and name written on birth certificate.

>! “Title VII’ prohibits employment discrimination based on race, colour, religion, sex and
national origin.

2 See pg. 574

> [2004] Fam. CA 297 (13 April 2004)

" dedicated since 1952 to the primacy, coherence and implementation of international law and principles that advance human rights " 18



Allow Alex to be administered hormone treatment until [he] reaches 18 years
old. At 18 Alex is free by law to make this decision without permission of the
court.

Allow Alex to enrol in school under a male name.

17.In the case of Re Kevin - Validity of marriage to transsexuaf* the Family Court of
Australia also made a significant judgement concerning the right of transsexuals
to marry. Kevin, a post-operative female-to-male transsexual, married a woman
called Jennifer. Kevin had undergone hormonal treatment and sex affirmation
surgeries. His sex indicator had been changed on his birth certificate and other
legal documentation. The question faced by the court was whether Kevin was a
man for the purposes of family law in Australia. There, Justice Richard Chisholm
(the judge in this case) held that a transsexual's sex reassignment would be

recognised for purposes of marriage.

Conclusion:

18.From the above we can see that international law extends human rights
protection, not only to those individuals with same-sex attraction, but also to
transgender or inter-sex persons. Clearly, gender identity implicates the issue of
human dignity, autonomy and equality that are the very foundation of human
rights. States such as South Africa have therefore extended fundamental
protection against discrimination to transsexuals through their domestic
constitutions. Others, such as Japan and Brazil have through legislation granted
transsexuals the legal recognition to live in their acquired gender in dignity and to
enjoy their right to privacy and family life through marriage and other such
activity. Furthermore, states as the United Kingdom (and the Philippines will)
have passed legislation to protect transsexuals from discrimination in
employment and in other public and private spheres. These developments are a
testament to the growing international recognition that States have a duty to

respect and protect the rights and liberties of transsexual individuals.

>*12001] Fam CA 1074
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Whether the origin of one’s sexual orientation has relevance to the

human rights of homosexual and transgender individuals.
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1. Recent studies in genetics and the medical sciences in general, have
strengthened the argument that sexual orientation is biologically determined and
hence an immutable characteristic.®> However, scientific knowledge in this area is
still some way from being generally accepted, and is often characterised by
significant disagreement. Indeed, proof of the immutability of homosexual
orientation is not necessary for successfully making the claim that homosexuals
are entitled to equal rights and protection of the law.*® It is the view of the ICJ that
the answer does not lie in verifying the claims that sexual orientation is a choice,
or that it is solely explained by biological factors. Homosexuality, regardless of
it’s origin, acquires social, political and legal meaning through the lived
experiences of homosexual individuals, and the historical and continued injustice
that they face from day to day. Therefore, it is beyond doubt that sexual
orientation (and discrimination) implicates human rights and is worthy of

protection in both international and domestic law.

2. Human rights law protects individuals based on characteristics that are
involuntary and biological (such as nationality and race) but also for
characteristics that are partly or wholly within the voluntary control of the
individual (such as political views and religious belief).”” Therefore, whether
sexual orientation is involuntary or not, does not diminish the strength of the
claim that sexual minorities are entitled to equal citizenship, equal rights and
protection of the law. Indeed, a common feature of all the groups protected by

human rights law (eg. women,*® indigenous people® and children®) is that the

> Some important studies done in the past include: J. Michael Bailey and Richard C. Pillard,
‘A Genetic Study of Male Sexual Orientation,” 48 Archives of Gen. Psychiatry (1991) 1089;
Dean H. Hamer, Stella Hu, Victoria L. Magnuson, Nan Hu and Angela M.L. Pattatucci, ‘A
Linkage Between DNA Markers on the X Chromosome and Male Sexual Orientation,” 21
Science (1993) 321; Simon LeVay, ‘A Difference in Hypothalamic Structure Between
Heterosexual and Homosexual Men,” 243 Science (1991) 1034.

* Janet E. Halley, ‘Sexual Orientation and the Politics of Biology: A Critique of the
Argument from Immutability’ (1994) 46 Stanford Law Review 503

>7 Article 2(1) ICCPR ; Article ...

% See, Convention on the Elimination of all Forms of Discrimination Against Women
(1979).
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individuals or groups involved have been victimised and stigmatised throughout
history because of prejudice, mostly based on fear or ignorance. “This
characteristic would also clearly apply to sexual orientation, or more precisely to
those who have deviated from accepted sexual norms, at least in the eyes of the

majority.”®’

3. Courts have become aware of the way that culture, politics and indeed the law
has been used to discriminate against and oppress those considered sexual

minorities. As the Supreme Court of Canada in Vriend v Alberta® noted-

“Perhaps most important is the m@dychalogicwhichmay

ensue from this state of affairs. Feall logicaligcrimination
lead to concealment of true identity and thisst be harmful to

personal confidence and self-esteem. Compounding that effect is

the implicit messagmnveyed by the exclusion, that gays and

lesbians, unlike other individuals, are not worthy of protection.

This is clearly an example of a distinction which demeans the

individual and strengthens and perpetrates [sic] the view that gays

and lesbians are less individipls of... protection
society. The potential harm to the drghityerceived worth of

gay and lesbian individuals constitutes a particularly cruel form of
discrimination.”

4. In the case of National Coalition for Gay and Lesbian Equality v. Ministry of
Justice, the South Africa Constitutional Court defined sexual orientation as ‘a
person’s ( political or psychological) attitude or adjustment in relation to..."
sexual attraction. Thus the Court did not seek to distinguish between sexual
orientation as inherent as opposed to being a purely voluntary trait. Instead the
court grounded its arguments in notions of the inherent dignity of the individual,

and the role of the law in protecting this vital human interest. As the court

* See, United Nations Declaration on The Rights of Indigenous Peoples (2007).
% See, United Nations Convention on the Rights of the Child (1989).

' See, James Hathaway, The Law of Refugee Status (Butterworths, 1991), 164.
5211998] 1 S.C.R. 493, per Cory J. at para 102.
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observed ‘[t]he impact of discrimination on gays and lesbians is rendered more
serious and their vulnerability increased by the fact that they are a political
minority not able on their own to use political power to secure favourable
legislation for themselves.”® The Court went on the point out that homosexuals
are accordingly almost exclusively reliant on the constitution and the law in

general for their protection.

5. In the case of Re GJ,* the Refugee Status Appeals Authority in New Zealand the
issue of the nature of homosexuality arose in the context of an asylum claim. In
coming to the conclusion that homosexuals were eligible under international law

for protection based on fear of persecution, the tribunal noted that:

it is not ultimately a question whether sexual orientation is immutable
as a matter of fact...it would seem beyond dispute that sexual
orientation is fundamental to one’s identity. Whether immutable or
not, it is therefore a characteristic that ought not be required to be

changed.

Here, the tribunal recognised the fundamental nature of an individual's sexual
orientation, and the importance of protecting this interest in preserving human

dignity and bodily integrity.

6. Similarly, the Administrative Court of (Weisbaden) Germany® in its judgement of
Apr. 26, 1983, No.IV/I E 06244/81, reviewed an asylum claim by an Iranian
national who feared that as a homosexual he would be punished and perhaps
executed. The Court objected to the view that the applicant should be told simply
to refrain from homosexual activity and live inconspicuously in Iran. It stated that
although conflicting theories about homosexuality exist, there is general

agreement that ‘homosexuality is not a mere preference that can be turned on or

% See para. 20

* para. 25

% Refugee Appeal No. 1312/93 (Aug. 30, 1995).

% The Administrative Court of Weisbaden (Verwaltungsgericht Weisbaden)
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off at will.” The Court believed that telling a homosexual asylum seeker that he
can avoid persecution by being careful to live a hidden, inconspicuous life is as
unacceptable as suggesting that someone deny and hide his religious beliefs, or

try to change his skin colour.?’

7. The Inter-American Court has developed a rich jurisprudence on the issue of
discrimination in international human rights law. In its discussion of the issue of
discrimination, it has noted that international law must protect people:

‘who are vulnerable for different reasons, hounded by risk,

restrictions, and breaches that have a characteristic identity and

refer not only to conditions derived from biology, but also, and

probably most important, from cultural circumstances that have

not been opposed, suppressed or dissipated...®®
These observations underscore the idea that human rights protection is not
reserved for ill-treatment that stems only from biological characteristics of the
victim, but that it also addresses injustice whether it be routed in religious,

political, cultural, sociological or other prejudices or motivations.

Conclusion:

8. It is therefore submitted, that the issue of legal protection of homosexuals does
not turn on biological facts. It instead rests on the fact that sexual orientation is a
fundamental part of the individual, embodying such fundamental human interests
as privacy, autonomy and dignity. Indeed, the Universal Declaration reminds us
that “all human beings are born free and equal in dignity and rights.” It therefore
follows, that human beings regardless of sexual orientation (and the causes of

such orientation) are deserving of equality and full protection of the law.

% Maryellen Fullerton in “Persecution due to Membership in a Particular Social Group:
Jurisprudence in the Federal Republic of Germany” (1990) 4 Geo. Immigra. L.J. 381, 408.

% (Inter-American Court of Human Rights) Miguel Castro-Castro Prison v. Peru, Judgement
of November 25, 2006, Series C No. 160. (Concurring Opinion of Judge Sergi Garcia).

" dedicated since 1952 to the primacy, coherence and implementation of international law and principles that advance human rights " 24



Public Debate and the Role of the Courts in issues of Sexual

Orientation and Human Rights:

1. In most countries the issue of sexual orientation is a matter of great public
interest. This is especially true when legal change in favour of legal rights based
on sexual orientation and gender identity are imminent. It is inevitable that there
will be constituencies within society that do not agree with initiatives targeted at
ensuring equal rights for sexual minorities. As one commentator has pointed out:
‘Given how divisive gay rights issues are, and how intensely people
on opposite ends of the spectrum of sentiment feel about these
issues, we should expect court decisions to be greeted by divergent
reactions, and to the understood, characterised, and deployed in
different ways by different segments of the public®

Indeed, intense debates and political posturing have followed court decisions

vindicating equal rights for homosexual and transgender individuals.

2. Courts ought not to fear the public discourse and disagreement that might follow
a ruling on sexual orientation right issues. Indeed, such public discussions are a
necessary part of the process of changing attitudes and prejudices against
sexual minorities. Scholars have long understood the role of legal norms and
courts, as forces of social change. In the struggle for equality and dignity for
sexual minorities, courts have been at the forefront of legal and social change in

many countries. For example, research has shown that following the South

% Jane S. Schacter, ‘Sexual Orientation, Social Change, and the Courts’ (2006) 54 Drake
Law Review 861, 868
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African Constitutional Court’s invalidation of sodomy laws there were significant
positive “attitudinal and behavioural shifts” towards sexual minorities.”” This was
seen in inter-personal relationship, as well as in the area of law enforcement,
government and society in general. ”' While the Court was not agent in changing
social norms, it was nevertheless an important part of the process.

. Debates about the issue have tended to surround the question of the validity of
the concept of sexual orientation rights. Many have argued that sexual
orientation cannot be the subject of rights. However, as was illustrated
throughout this brief, sexual orientation does implicate the issue of human rights
and deserves the full protection of the law. Others have tended to resist the
validity of international law, arguing that it ought to have no influence on the law
and social practices in a particular country. However, as noted before, Nepal has
ratified the International Covenant on Civil and Political rights and is therefore
bound to implement the international human rights standards such as non-
discrimination and equality in its domestic laws.

. Indeed, some have argued that it is not the place of courts to make such
decisions about the rights of sexual minorities. However, as the Constitutional
Court of South Africa has pointed out, homosexuals: “are a political minority not
able on their own to use political power to secure favourable legislation for
themselves. They are accordingly almost exclusively reliant on the Bill of Rights
for their protection.””? Consequently, courts must assume their roles as guardians
of the law and constitution, and uphold the foundational principles of freedom,
equality and non-discrimination. This is the hall-mark of an independent judiciary
and an effective system of human rights protection.

. The debates in response to rulings by Supreme Courts have usually lead to swift
legislative action, which have strengthened the legal protection for sexual
minorities. For example, the Australian Government introduced the Human

Rights (Sexual Conduct) Bill 1994 into Federal Parliament, in response to the

" Ryan Goodman, ‘Beyond the Enforcement Principle: Sodomy Law, Social Norms and
Social Panoptics’ (2001) 89 California Law Review 643, 712

' Ibid, p. 715

2 National Coalition for Gay and Lesbian Equality v Ministry of Justice, (1999) 1 SA 6,
para. 25
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decision of the United Nations Human Rights Committee in Toonen v. Australia.”
The Committee found that provisions of the Tasmanian Criminal Code which
criminalize all sexual conduct between consenting male adults in private are in
breach of Australia's obligations under the International Covenant on Civil and
Political Rights (ICCPR). This example further underscores the critical role of

courts in the process of legal and social change.

" Toonen v Australia (1994) 1 PLPR 50
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AAMERATE THT AT YSH TWH g U6 | ATHAdder dEedl
GRS AT, ST A @ TRUH a1 ARTHT qdl qIaeqo T
fadTaTse®l THE &1, I A TR G F AAF ASEATs TISTadr Autaa St
fguer B frdle [T Jaanene 8 J9dE THEH g | AAA ZAT [a0F
SRfrT#T HETHT, STh AfAfaer A Farar o a=et fa=mear arT R # dTeeE g

¥ graataer gre afdfa, g fewdy 5. ¥ 7 g foodly §.03 )

&8, Eric Heinze, Sexual Orientation: A Human Right: A Essay in International Human Rights Law,
(Martinus Nihoff, 1994), 9% 94 |

1o 7T FdTATE CEDAW &1 9T Y(a) & GHIT TH B, TG ‘029 a1 afeersr qfasr awaedr quar
FSIT =W AT [ATTE!, RAT TIT AT @TAHT TRATHEE” AT el 163, |
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AT ..[ICCPR #]..Jwifgd “fer” srearaciiane difqe  wfaufgsdor T@a«rg
TR 753 1

L T ATEATATS W=gaRI AT HIAl GIHACAUI FUEA (the United Nations
Working Group on Arbitrary Detention) o U&RS¥e%ald ICCPR HI U<l
ISRIEEH GATAAH] FHAL, AAEKETH AATE] TCEITH] WHR WH G '8
STaHT YUY STATATS AT STUPT PR ARTST FRETET T AR TEIHT TLH
SO GAEART HHAT, FAGAA AT IAT WogaRl AUR FAdl {hdfh THqe
ANTE ATIRR THIedl ARG AAaaR gRT I HI A =e § T IR % A
FAFAHT AT FAHAT AT [N ATIRAT AT @Il TEHAE [awgepl FTAA
BIAAT WEH ATTHREB! JATAT Tae, P JoaAsd Wbl (AT "0 prigers ar
Farar & a9 AMGATHER AR [FERS! ATGRAT ATFI (g9 Fa a1, 99
AR GRT R T A= Q a9T gRT % W Fedrgd “felf 1’ oremmasiEane it

ATHRGFTT FHAATS TRRY USg || Ufg TR ATETR AT Seg  Hraae

o

FIHEAATS YT T G AT GTF AN =47 120 SATearerl AT deirers araar qar

I R, AT a7 AULAd FdeR a1 T I GAH @9 gfamfa (Special
Rapporteur) @ faU&l fqaed?' ¥ =rardiees q97 Fd AaAqrdesd] Treaal
faey giatafger gfqaed® wRmaq AEEAgER  GEEdl T G
FIAGEA I ATAI T 3 |

I No. 488/1992: Australia, CCPR/C/50/D/488/1992, fraiearer a7 [4. gferar, ¥ g 3% |

8 i (The Working Group) W&l AMaATFRATEl [ATHEwH THE &l TadTs: () FATAGTTR! FIATR
Y AATAT AT AAAARTBRET TSATETD] ST T, () HTATATIRRPT ool TFIIH] SATRES, Tl
T AXFHRATE TSN a7 AT I T, ¥ (3) AAAARIRRET TALATHT ARAT FARACHA [ThrIers gicaad
RT3 fear difeus & |

Y IR gATRT g wud FHEeERT JaRINuE  fg=res,  No o 7/2002  (Egypt),
E/CN.4/2003/8/Add.1, ¥ STHa<r 2003 | & AT R00% FH Al gfdagaar aft @rer gfasorers
e T B E/CN.4/2004/3, 94 feaeer 3003 |

20

FE, TGN AT FFegAT GIHLHHE FRACTASH, T F IR/ R00% (HRTHEA) |

2 E/CN.4/2002/76/Add.1, AT 9%, R00%, &, %09

22 E/CN.4/2002/72, ®gadl 99, 003, a9, 49
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¢ AN, FMHINSTE TAT Fihidd ATIRR Treal Arafder afd e, ArATtSed adr
TIEE(AF ATTPR GEIed] ARINGT Aevhl AT@TA ATl ATl &l i

qYcaET T FEd Al AqA bl @ | THh! General Comment No. 14, HT

CESCR &l g1 R (R) & ATIRHT AASHTAR (9T IUR GARA TR HHAT (STEhT

X«

9755 ICCPR &1 9T X & W& ©), AAIG AT AT AT {6 AT g
ATTHNGRRIT” BT ATITRHAT A TAT HAIH AGHTFATS 0L T 3 |

QA
pIE|

R TGH AlARTh, FEveAvS [Aeg e [FESHHT HETHIZ WRAATIHR qEEedT
qfedTo waerFaT T | AW HETHI, TS qArddl Fad faufedtern afdfaty
a1 Fa{eT Afafatgesr amhT FEAfael SHR adT gAI AdedT Wl fadr |
TUIGANEeATS AAAETIHT AT FEATTHT FHY TUT dATbepl gAT  FHTCHTESA

)

JIATE E THT T AT FEAAAE <A €U Rl | SR @ e
=T | ATERTA AT gl {6 ECHR HT Jeettad “FeliT” el STIRAT XA HawTeehl
AT A afaafadeer aft o gaTe gewniesars farer smawar dewra i
ST &3, |

“Fifer afirfga=or” SavEs te e smar

fo IFRIGT FHITAZRT ICCPR *T Tehfeder qIT UXeh AT Ui ATHIGH TRTHT
B, T Al ATTRRGHOIHT ATRHT TRA TIqTFATS A=A HIHT (Aaferd
T A T AR (GUHT G | AN ATTHRGR TPl g 2faad’ & T T
HATIRHT TRA HEAFATS ARINET FIAAA U Tl G A FT A @Y

TR B | AT, ICCPR &1 &RT R(q) o S, gH a1 ATIT &l eRTaed T q1
gred fo ‘v Bfaad @1 smarAEr TR g Sewradrs Mg TEg | A9 BT

% App. No. 25186/94, 24 Eur. H.R. Rep. (Comm’n Supp.) C.D. at 22 (1997).
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TR ICCPR HT AU JadT HEHTAH ATIRESH FHNT qTAHT 2led, a% dal
AT Jool TNTHT [qudes afd FHIatE TRUHT A AR SR TR G |

20 THATT AT B fob, A(A=eTepl WA &l ‘AT eTqaa’ &1 ATeedr daarea faufad
T AT, T HTSTHT [T gasiT ATa=aees, @Rl (CCPR W1 IHEg
MR HIATEAHR] AT (ST ATTAAT @I IUA) AIRES SH ISR Uy

TAAFG ATe ARG HIAAR] YLDl TR I gl ARl M ATargen
iefeusr &1 1 79 gfewnEe aEEatrer g NI dEdad a6d
ECHR HT Jedil@d I&d 9Teqehl &1 THHHAT TIhR TH B, | aIEdadl, a1 I
g o g smawer Gt wHEr ‘Srenc s 21 ¥ FAfe &R a9d AiaE
AR T FHIH B, 12

2R A ATTHRGRIIATS A=ARITT FTAASI GREATHT e STqTTATT TEh HRTATS
RIS A WIIAT [GSATURT T | AIS ArAR-AH P AT TFehT AT

I Ta FIAAHR] ARETH! TR @bl TATCH B 12° qRumdT qeaedl BTeeert

AT, RITATAIEed H{GAIeaTs SATHETHT HUHT TG T rqarane qiied avel
faeTodTe® TUHT ‘SFel THE' & 9T WAl [GUHT B 126 gfumHwaey svariftad
U ¥ O ATATAT JAT FATATNFREE AN ATTHGHOTeTs AATaTe
TATST AT T O FIATGRT GV YA T Bfaaa” a5 AT
B | GIECET AR (ATA= 3T T GIHAeod JEHIE ¥ TAAS el i

24

FITERT & [T Hiar o qiqere, A sfaset JRET SaTedel hadr, 39 feawr 9388, 9. 35 |

P A, AHAAIERET qEERIHT AR-AHRE ARl A gfdqaad, 00%, OEA/Ser.L/V/IL127, Doc. 4
rev. | I 3, R000 |
26

M, T A FIEHE, AT GRER T9T AT qHAT T (1%5%) 169 CLR 379 (HCA). Case
IJRL/010, 1989 1 International Journal of Refugee Law 246 (South Africa). 7€ /& 7T (HET=IaTfaTHT)
1993 2 SCR 689. FIarr [ FeqTA=, THT TeFR TI7 T 7rFar =7 111 ALR 417 (Fed. Ct.
Austl. 1992) =arattaeRRorer 41 o {&wite, wataieesr Granfoe, gaisaqrcds ¢ @ el qfiedes
T TERTTTCTH THEET THTTE HI7e ATTH ETHT T FAESAE T1G TTI7 T FUET THTTZIT
T 7 [T dlEd g7 1
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ATHNT &7 Ioord Wl B 177 ATEAdAl, A FAAT [qhFeed AT s@r3esg (6
faefaa U@ T AIA GRT R (9) FT TASAR! AT qifAF AtTHEFT ‘o
e 1 afmr o ey |

e ARG, TAFAT T HEAT FLEW:
23 ICCPR &l 9T Q) HT AMGUHRT AFSHTIFN [FETraehl Jcdel I¥aed g7 % AT

Jod@d FIAAH] AT FTHHAATH! ATITHR, HITE [qegep! LW T BRI THH
GREATET JALTETAT ST T 17 FYRITCHH T AAGATIHR AfATT “HTHTISTH
TAT RTSAIAH AR TEIRAT A=ARNGT ATVl TR % o AT T Fif7e
HITHIGFETT FI STITCHT 07 HTHIF e Siid, 3, {6, A, ¥, Jeiae
qar u= foemw, wfter qur gmfas Sofa, ufa, =7 a1 o= efgga s
FAU ATIRAT TR HEATT (a2g U T G9FarT  GRE0” a8 Ae WUl 3
P9 (Wged faguer! 30 i 99 TR

?¢ ICCPR &I &7 R (§) AT SI&T 4T, a7 % 7 Fhareea TRUFT FIHTaehT ATares
afy gwfte a7 afad AT 889 | a7 % A/ A ARuer fow ¥ o gfaaa
AT JhR ATEIT TRURI & | aTedddl, diRT & HT TUHl THTAATR] ardideh
ATIRUTS ATETATE ATHPR T FIAAEeATs TURAHT T WA Tqeh FTAN

T FRATs TFAT T AT 9&T| 9 dM3ee |

7T TR AN EVEIE, ATAAT qAT ATl hR, AHIAT T fEdHT SATaER qur gl JOAEA datead
faerer gfafafusr fausr gfqass, E/CN/.4/2004/56/Add.1 33 ®T= 00%; IREFEAT, AT dqaT Wr=gram]
qToEUE e fe yiatafer feuer gfaes+, E/CN.4/2003/3, 43 SHa< 2003 |

B gRT % IFER: A Ahes BAE! AT THN g7 T (9T A AT FTAAR GHN TEMH THAR
TG | T9 AT, FEAAA S, 3, fAw, Aqren, o, e a1 o faEm, e e geiie e,
Tufa, S0 a1 o= 2 AT Y U AGR AT g7 GWraens frge THiE a7 G99 AlAEeeas FHIaET
FOTT gETT T 93 |

¥ wegutaer afafa, @ ¥, 3% ¥F 3R ISR g7 f7 agferar, CCPR/C/50/D/488/1992, 3. ©.%
- 5.0 | WY, AFFAIER IfEfE, ae & 003 B Feww ufq BEM, S9N a7E A dfrar
CCPR/C/78/D/941/2000, &1. 90.% |

" dedicated since 1952 to the primacy, coherence and implementation of international law and principles that advance human rights ” 10



8y AT ofad FAHNH T RR(GIT HAFee FHNGE AU IR FArdZ-AHeb]
HATAIPR TUTEAT i AAGATIPR T AARHT HETd= (ACHR) AT 78!
W WA GAdTATs el T GIHT A1 fagraesdg dHeT W, | dd,
YTl FHERET TFIAT Fvae-sHieal faemy gfafafuer gwm e 7

.. otg, @, fE ar dftear a1 A SISl BRI TS AT
T UTged . AT Rigraeng AW Jar aeias e gaw
AT Aqavadl gRT % T AHHA HETHrgR =T ¥ AT i
AT TRTH B | FAHALAUT AHAATIDR ATAITH! AR (H
foreg areaferan) it IS (sexual preference) {7 (sex) T S=&m=om
fr 7 #fey a°mr qeg | A1 fagra sRifted Searasee T Jedtad
TFU AfgPREE JAT ASAGRT Yo HTHTSE  Glaaesesl ITART T

AT T GATAHT qHT AN g | %0

frrepe:

86, ARISET HIAAAIHR HTAA FHIAETD ATTBRATS ATAAT AT HETT T oy
faepfard g% ATTHT B | ICCPR &1 gl R (1) T % AT FHTAST TRUHT AHTATART
T GHIHATEH! (agreaerg dife AfHiaeure! AaReT TR Faqraens Mutad T
TR 9 TGS | AT RIS AMAh ATTHRGRIURT ATIRAT T FIaTa fearaaer
THST 81 I GI=hl ATIRAT JUHT 81 T T T Ab AAGAFes
fafergerr FHeAT 9T ¥ [aHTEd Il qHae IAes ARied Had d=aid
TREAMH ThaR Bl A= Aradre FHA FUH &1 | A F=Riited [agraee a4,
IR TAFEE IHIETHl AU TAT FTAEE HIRT AlTAF ATTHGHTHRT ATETRHT

TMRA AIATTATS (A0 T T FEHEE ATAH T |

0 g T AR GAE FHIARES q9T INEEE GREaR Hawdr fqqw gfatafawr e ywta gfaaee
EA/Ser.L/V/IL.111, Doc.20 rev. % e 2009, &, ¢ |
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FAT JILTAEE |

¢ ARRINGT AHAATIRR BTG HIHTER! [aegdT QS ATTF Jearia dwafad
Hfchee, faqiva o1 dfexd e, e Afthee dA9a1 O IHe S9ATS

NN

ATHTITAT ‘TG e e’ 97 o 9R gihrg I ST AN 78 | % BRI

TN qAT HigeTehl TRERETT A9 (A0 Teg W [99ard, el grdivegied! Aigel

T qEUFR eI IAAT [Hed TEH AT AGAls AWIH AThesdls 0T
TSI TTHT TART g4 ATTHT B | AR ACATET, AATGH T, HigATEEHT
TUHT e qeAtRaer qar faufeafeft St svma § a=ar =P e v
T AT ANTE gfHeETs T AYendrs Heds Ues, ¥ A9Rl o (TehdTeR!
ATIRAT FEATEYY JTTRATATS MRATSES | AT dH s 7 a4y feifies
TRIRETART THAER T AAAAIRR JeAqTRl SMGHAT Taehl gregr A HIdT
fapr g% AT @ 1 A1 af ErEiRusr g 6 A atherdg aque aearitea

BT R YT Tl & T Irileoehl ATIHRB! FXET YA T Fled A b

a1 1%

R TEHT 4 FIE TIPS HT HETHT “UdhTSdl AATeATHT, FHISTHT 6 JUETHT
STHNT Tieedr Fafthe fabra ¥ aRifkes qar AHfGE AT qEEeT qfaares
AITeRIEsel 9 ITART T 99+ FIWAT fqare 9 a1 a9 fauga o+ o g9
ST Al Gfe= JTAR @A T JATET 996 qied a1 Afdsrars wa

o

JAEROHT AT EHErd, HIAFIATHT AHATARIRRE!  AGTATH rI-IH AHFAMER  IoATIhbl  gfaad,
E/CN.4/2005/10/, g3 35, R00%; HAledTesdh] AMAATTRREB FATICAUT JUTer 97 AR
¥ AT Heraraad! gfdaad, E/CN.4/2005/68, STHa<r 90, 200y, . 9% |

2 IR AT BHEE, (@rautaer aFeaed afafq) feruteR® Heatd A (Concluding Observations): STl
AARATTE qIT I AR aarad, CRC/C/15/Add.188 #deay R, 003, (ATAAT F¥a=dT AT
fspuicne Heated, ATt CAT/C/CR/29/2, fegwar 33, R003; (@raar gy afafq) Ardwer 5, 003
&1 e, 87 g7 A7 gF favg @ie, I 7. Rq3/R00% ®WeH, CAT/C/31/D/213/2002

3 Appl. no. 28957/95 (16 January 2002).

31
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ATIPR FFIT JRATIAA AITd (the European Court of Human Rights) @ AT=IAT
I T G | AR (AR, 977 FF [ THAT B HEHT Al AT,
‘e afemm T ated faF@” wHET FRRIET ATEARIER FAAA e
el “[ATcherr] [l STraders F¥ AT fod FRTehl AR 9&t &7 AAl |edr

feuar 3|

3 AT O Udg [ TR afeed gEEedT g wAiae erenee =@ fewr afved e
AHIT TP AfThes ST&d qiRdicd a1 qfe I [ATepr HIaAr A=aar @roteer 97
fe AETept IRXTHAT fabTe AUHT T | TROTHGRT, STATFHHT ATAREE, FLET
GIfTREHT TeTel TATRATGRT ATHT SRRAT FYTAROTT TeBAT AT TGTTHl T S
T AT T Biead g bRl I | T, AT THEEATE 8 TT ARTeAd,
TATHAT BT TAT FHR! IUARHT FAT AUH] Ahesehl TN AT FIET0
YaTH T ¥ AHATCITEwH ATTFRATS Faltd T T ATRAT T gad | aTeqaT,
AT afe=meRT fawa Sifee § g @re YR afecada gEar g Aiear ar
T STer Tl o fafaa T faee |

Y oF AT EER TRCH g fF e afemmer fAwm awer afee awarhted
STRITCeE FAT AT AT ATAT i & | a7 27 Aifes Afqwfaeror qar
fggr=r w1 gfafafrad wuer @ 1% 79 fagraa <t afgsmar ‘ade afed
TERRTET ATATT BT ANTRATR! ATARF T Jafher AT & STl SeHaT YT
T ferars F M= T a1 A Gy, ATET TRET AAT ARRIT AT (
THAT WAAATAF TSR, TR & a7 JUMTATR! FeAfebedebd, qTARATHE o

#* Appl. no. 30968/97 (12 June 2003)

¥ Ro0% HT, I AfTAfEd RU ATAREF THEERE [afad THEEArs qHaA TR, ARG HTAAATTRIH
enfayre fadiIsesdl TH IUSHIGATAT STHATHE Wit qfesle qar Aiiad aiTafaseor qwedr frimas
fagTesal @ IR 9 | IRUTHERT ARl (ETeael e 9AT, SE GE0 ASIET SUY ATeATcH
TEHT AMTT FIAAT [GgTaeears a5 e fad AaAfadre fqeaents qauaerss sqar gfafafoea T
TG |
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q Aprel FYRY) U7 1S, Sl al SRl i ad A (TR o=
Afqeafthes TaaA” 9T ATl Wl 3 | %°

s g gieareTer faeavie AAHtaeR fasuwes @ A7 GEAfq wTAH gL IeH
TS ATATITS, [ ANTh qleaTaebl ATERAT TR FI9EETE FAAT a0
qISAT (AT 9T AR aTcHe FUTRR I 9 2ree | aredadT, 79 favgers
TEIATHT & 998 | FAA T [qUIeATE G JaTF T @IoTAT AR AT
AATEF T AT @ 9 @ | a8 A1 Wy TRUE g o < afeg=m uea
JaHT ATF SR U, AGAT AThebl SHATURT, PEAdT a1 AAwd T (AT
AT 8T8 A1 AT WHIAT TR 819) &l #el (AiAd deagsdl |1T 9 9% da-
| ATEIHT, TS ‘I FHUH (AT T AU IHHb! Jafq amaq AT Afehepl
Siradedl AqHT, 9 AT Higal & § A= o1 Gl Alchebl WATAIT, FHSTHT AT
Ffhel AfedT a1 29 FF TIHT TRATE Y& TH B ... T FAThepl i,
A, T ANIRE U™ A gees IW A\ qATSH axhg | aiehrdr
H{Ial, UEHTagRT difed ATheddl ATHRATS TN T ATATATA  BIAAR]
SATEAT T&T ARl HIhel fRfaHer T I |

€ AT EFBI AC] USS, (6 AT TTEaThl ATITCHT TRET YaTH T IAedesel ach al

WA B ANTAR TTHT B FATE TAT HIAAT JaeT I ATATES T

MRRERT A | TG &ABT AR (qebrep] FadadTs &al a1 Jaeae ezl
UTEREd B | A9Afeiesd Afaera e fafay Aedesar TUH Ikt Al
faepraessd g MHEATER S

giaTur mepT

6 FEE, difMe At Hfgder 99T | diesTeT aAT dRaingd HIAgUfaRR  FAAe] JHae  aEar
ArareTar fagr=a: <http://yogyakartaprinciples.org> AT IUeed T, feqw@R ¥, 2000 AT AfqH T Tl

TfRweT |
7" Re: Kevin [2001] FamCA 1074 (Court of Appeal Australia)
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© AGTA FlfeTqdT HY T UG [erorfaaT gHEieidl 4. =g AT %8 wl e fer
Gfaarael Mg TWedl FRo “ AHAfaiesdrs’ TAd FHdH g AT AT fquen
B 1% 7q e stae Afedr avatdiees fAfe Seuma qoar a=r asaatie
FTIF faeg qUieds FauTie AR I T B

ELIEE]

¢ TSB! FAT I3l AT Lei No. 10.948, de 5 de novembro de 2001 HI HET
AT "contra cidaddo homossexual, bissexual ou transgénero," ‘THIAI, Fefadl
qATT AT AN ANEREE Fiq g TIoraars (e T 3 |

frfafe

Q  ETAYTS, IUTdTAeh FRTATT=oT “INfier ATTHRgHoT qaT <fvTe qfe=mT &0 e
g1 HeWadre HYg q9r a9y gy U7 ofiie faeaed |, Q93 drs wuEd
BA®RS T, AT fagFE FEA g ofiie 9=, a9 difwe afawfasr qar
AT dfe=e T Ma™AT g9 HEHET ATAAes ATE AT TSR] IS TEH]
B AT h Aol TPl &9 ATg TRBTAT TAT9 & | 0 IITERTRT AT THT ¥

SN

(F) of Fvg; “- FAAE BIAAT ATAT FThiaeh ATR: (F) HT I Alchars ATeH

ATTHRGHRT T/aT ANTh leaT=ebl ATIRAT $h qaT oFMad FHAIH AT

YATHT 9T ek ARMSH...” BT &, |

38 (9 Oct. 1998), 1999 (1) SA 6

¥ g AR |
40

gerd, (WFetaer |qtafd) fspaicrs qeais: fRfaftaa, CCPR/CO/79/PHL, feawar q, 3003 |
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f TR < S

fo

afear afore-u7 (FEIMad TH) 98%% o ATATAN AThesdTs fade T+ &7HarT,
T T BfETad IR qe RO WETde Afge Jar faerifuees gae
TN G |4 T JrEgEd A9Afe Afhesdls A FEEH AT A Siad 2
qIiRaTRe Siiadel Afgdrars FHE=d Taeg 12 S[drg 003 |, STATHH 9
THHAH T “Ah TEATTAT GHET TUHT ATheshl ANTha] qrdl qardars
T T FAAATE” TRA T | AT FAAA AAA NS IAEwH HIAAT
feTeTe afverds T qers S 1 SR SR YO & (RATEr) B AT
qRATRE HAITATA Tl AFATAN 2003 I TA FTER ATHT BTAARTAT &l
qu! ferars Afearar gfead 7+ feuer faaaerg @er T g o+

fTelvg

~

29 FWATNT (RHTATT qAT T UAge FEE T9) U 92%% - +. I Uiy

AfTATSH AFAfAEee SEed qEUE T TeHEdl THTTS TR FR
FTATAES TRATT T IS HUHT B | ANAATSH AAATAMNEwel (qaT8 T T
FHIA /AT T TIT ghisd qHA TG HUH S | JIETA FAAT AALIEoA
AITTEsdrs q0 FREEH AldTh Iieedl (il qa7 qiivareesd siaadrs
GIAR=EAT 9a= TR 3 |

41

42

43

44

Debbie Ong, ‘The Test of Sex for Marriage in Singapore,” (1998) 12 Int’l Journal of Law, Policy and
Family, p. 161

~

g1erE, ICCPR &1 a1 49, 7fa7 f7 72 T 715 [ 7% & HgHl Aasiaer awael Ga= AT
9T, 3 @S R00R UM FHEE |

g, feiv afeadears wredr fad U ST aew (GHER, SeTs 99, 003):
http://search.japantimes.co.jp/cgi-bin/nn2003071 1b2.html. AT ITT= 5 |

ST 00Y, H SAMI HEAT THER e, law.anu.edu.au/anjel/documents/
Tlawnews/2004monthlybulletin7.pdf T Iuaed &, T ¥ |
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R frrdw (eifirE gAfTEeo — Gender Reassignment) [@raesl 9$¢¢ @1 fawior

T, ANTHATHT ATHLRUTST FHITHT T Zogeh, THATAT TSEHT aT fawaqar
TP FTHIREEATE TIATF T TR qUHT B | a9 AIATEA S frrde o7
79Uy ATE WA TWH T A A ATRETHAT TRA HIATAATS IRETTAT [T 97

g SR B | e 00 AT aRATiNd geeaer, i qHIHETRuTRl  HTETHT
TR gHFER YR Ui ATHNT g |

$3 TR FAEl, R00%¥ H IAAdAH] FHEA & HFar 07 & T a9

AHATHNET (ATAT ATT ANThES) ATE IHEEH! FIAAT ANTRAT IREdT T4 T
feusr @ | 79 UHa AvaleRiesdrs FIAT ATar Y2 TWag 3 SHesdrs Jat
ST JHIIT 9T I q97 faare T g QU @, ad a9 Igedewedl AT

QU HIAAT HRIAT J&T TR G |

I HAFES

2y ST YATHATRUIRT TedBAT TP TXHl AhEedls IHIgedl “FaT” SRTehdr

QIS T AFHIT ST T Gefad A AARes [ Jaat A (
2003), AT (9259),% T (4%53), SITAT (R00%), ARATE (9354),  favE (
Q2.%%), THTET (92.6%), TAIAT (123%), TR AftRer (R003), WA (00%), WIeH
(Q29), TH (9Rss), AAEA (R00¥) T FWSNY HI®H TsA FARH T

TR AT TSI |

45

46

47

48

FFEER q, 004 AT FEEA TRT FTAR |

STHA A dfedl ATH q9T HTAT fAqers 9fkadd T fawg | a9ars “Gesetz iiber die Anderung der
Vornamen und die Feststellung der Geschelechtszugehérigkeit in besonderen Fillen” (fasisr srazamm ama
afeads qar dfre afesmT #1 HaRer FEel FE) 9

JarEXurRl A fafeq wrafEamer @@tad fofoq w@fean & 0¥ A % TR Y (T FATER
T ATIAHT AT ST TATFH 39T FHe fHaeq faq ae &7 1 [R.S.B.C., 1974, s21a, ssl]

NIFEN Y

TR, TR—HTT (STl FERdT AR AT SRR astaaT q9r T @9 (ILGA) fava wrer
FEI, T9E Aeaag fafad (FewR R0, 00% AT Afeaw qak wematy Aieuen) @i afewreer
YA AT ATHLRTTAT T HEHEeears (g T ARM0AT Afdges qa7 FAA T Fdad Aed FAAET

http://www.ilga.info/Information/Legal_survey/Legislation%20Prohibiting%20Discrimination%20Based%
200n%20Gender%20Identity.htm AT ITTeT & .
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GqH AT AA T
2y AT Ahes U TEHT ANTHAT oTg AT [& HIAHT Afqieeh ATATAI
FTERFT [a8gHT FIH T AHRHIH HEHE [aR1dT HEAIRT ITAR G T

qHT el WUHT Bl | FHY [4 Ferd FE7 B WMDY TeborAT q@uere-Higen
WAl (male to female transsexual) &% AT [A9RTRT A TTH ATqAY TF
RepdrF Edr | o Fafwcader @iy =fe fre afesar qwer @ (“GID”)

U AN q T HFERES T AHH [HPId WA qqABE Fed  dler

~

T2T | I ANTRE ATTRR T Q2% %0 1 iU © of YarT Wbl FHTT Fequ
Fa [@9e T Feardy #d WUHl, T FHRS! A (42 U.S.C. § 1983)

AAARH I TEAT (due process) [AIRT AUHI, T ASTXATH BIAAA ATATAH
ATTHRAT bl qAT ANRE TSI TH FAT ETAT (459 | TsUBl A

o = N

WITT (6th Circuit) o o a3 a=ir “dt 99 Iem [ qeuesars Shlesd dTge

T qIT HHAT, a7 AT T Ao BIASHH] ATIRHT T T AR ETATE &

feig Tod iwes gon |, fFaaa qifedst @7 (sex) #T RIS Tal T 419
AUHT g 7! ATl FFaedl AT (Uaesdrs dvh A9 qaved b Hhobrg
TR T @ 9T hAdTEs [ TR A 0¥ AHRRT oI AN, |

CIa D)

~

86, AL[TATH ATATATES  AHATAIewedTs W8 faq a1 ar&dide A=dl e T
FIAT ATTRRHRT TART TR | AT & [ F7edamy die ga=rT qe=i a9+ar
FHITF FT=T H AT f@dl, S b AT JATeeehl ATIhR FT FFIHAT
Fedferar T FER AT AR TIYAT T UfqeTde T Swdr | J9ET Ther 93
THHT “AAFT” (AR ATH AQ@NATR!) TR [AATSURT  ATchebl TrI==HT fqaas

¥ 378 F.3d 566, 568 (6th Cir. 2004)

0 ofyie W o sfd, T, g, 6 ¥ afted IeataeT ERHAT ASRMT g HEHEaers Uy s |
3 EE, TS w9 |

32 [2004] Fam. CA 297 (13 April 2004)
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el foar | qer faw R e @ afEdaer gear g dfa gwiEd
IR AqATST FafheaebTar STEReRT e sraraa amafa fa 95 a1 qeq 9=

ol | TP FHIAHT T HETHT @A BIAAR ATETHT ATeldd ThaTal hal (934 |

ATAHT oTE WoANTh lea™ qra=al J=l 9UHl O agl, Haad JeUdl STaf
F( Ny ~ = \ﬁ\ ?,'F‘ﬁﬂ'\\ \l

T AT (HebTed o ATaer S W

- TS STeHEAT JHTITIAT A9 ¥ ARNThdT qiead T4 ofed fa |

- AHFHFATE 3 5 a9 TEF gAM ITAR AIATSH 6] | 95 au qiafg e
AT FASTATR! ATACT [T AT (O T FHAAT @ATT S |

- ATAHRIATS (A=A HaTehl ATHAT AT AT & |

o R FHIT - swaferifiar faagar Feaar w1 HETHT i sraferarer urfeaniee
AATAq ATAftEedl fqamedr AfaeRer qrewadT ey hadr [Gual 5 |
HA, TR FRFT AEATIIE [T AT AR ATHF THSTAT ST
faame % | B gHMAR ITAR TR ¥ AT qAHIRT T ereAthar W IEE

[T Soo 9UHT TrHEdl FHIOTT qaT 37T FAl FETSTdeedl aiadd Tear |
HITAAD] MMNE T@TALH] JIT FeAehl ASIAATH] AT BB TASTART AT
HAT bl 21 [oF argd w1 9 | =mardrer f=ne e (a9 Here =g o
TR e feu |

ey

¢¢ WIIHT qeeeare A1 sfavg [ svariftaa Ao Avasfadrars qufa am
ATHYY HUHT ATREeTHH HIA T94Z A9 ¥ [dT gfcus Afches T8 THA
BATTH @ | TG, GNP qE=e qred TEHT, Wl T GAATATS STTerh

3 [2001] Fam CA 1074

" dedicated since 1952 to the primacy, coherence and implementation of international law and principles that advance human rights ” 19



T8 W AW AERS! ARAEE ATAREE g | AAA, I(LT AR AT
HAFEsd IAEedl T W A¥Afeiies Iq &4 WIHIH! [aegar FHd

HTIRAT W YA bl G | UM T Gl T AT AAResd UA B
AR ATATRIETATS IAEeel YT BT AThal Yiq TFAT qde ared qrs+ ¥
foare @ar s=r Mfafafaesgmr Satms qar qifvaTtes Stader Aferers HTA
AT [T Aa®T TR G | A% AMMS A{dal, Jorad (efafader warer)
& HAbEed AAA(GUES Fid AR T F AEIeh 97 AThid &AgaH
g1 WedEdrs UM AT A A Wewr A | A fAwrwHes  wwafa
Afhee®! AfdHR ¥ WATIATAS AT T GYEW T FA AT & T AT

rﬁ/\ E%_ = F Y T E_F|;|
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® FAH AP ATTRGHOTRT A GHIEEN  ATAT  ATFTE
FfhEvd! AMFARIFR TT B e s ?

¢ SAAtas qar fafeegera fasTer adAT deaaTd AfeE ATTHRGEHTOT AT
Sfaer T (Heifed Ul srafeadsr Tur & 9= JbelTs I HTed aH IR G
|5 oy, o ST AT AP SR AT Ah GAebrd g Afbeaehl o,
T YA WIHY A9eAldes I@ud eg | aeqadl, qefdiies qH AerR ¥
FAAF AAMH FFIX B FAT ARAAT Ak AREET TAATS qH{ET
afaafgeer A adTr g g fegRed §Rd ¥ @ % Icd & oar
gieapror el g fF A afafgs T faeer g w1 grEarars 5w afsw
BEATST AT AT HT Afaeh TEHT T A ARAHT grg A= 7 THTUTT &5 | AT
a9 faepr fam IHEee A A ATIEahl droele FATSP, ASTAIqH q9T BT
qI G WRI B | Add, AT 9T G (o AN ATTHEERT (X S TE)
A AtgeR 97 gafarg T Aftey 91 Fvaxiftad FIEA gaaTe YRRl AN TR
EX

R HHAHAIPR FAAA Ahesdls WHIad T Siaek (Tl foF Afegaar qar )
UEEH] ATIRAT IJABEH] &AW Taeg R THHT Af(h, Afthel T=gMHT el
R = 9 afe e (ST A gt qar anee favare) wr ufe
TRV Tag 10 Iq, AE AfTHigE Eaifad &9 a1 T8, a9 Alte
AOGQIFEE A ARTRAT, AT ATHR q9T BAAH GHTT GIETTR (AT

54

farar wifvwert &1 AEcAqYl AeFaEsH A #XE% 9881 M J. Michael Bailey and Richard C. Pillard, ‘4
Genetic Study of Male Sexual Orientation,” 48 Archives of Gen. Psychiatry (1991) 1089; Dean H. Hamer,
Stella Hu, Victoria L. Magnuson, Nan Hu and Angela M.L. Pattatucci, ‘4 Linkage Between DNA Markers
on the X Chromosome and Male Sexual Orientation,” 21 Science (1993) 321; Simon LeVay, ‘4 Difference
in Hypothalamic Structure Between Heterosexual and Homosexual Men,” 243 Science (1991) 1034

> TJanet E. Halley, ‘Sexual Orientation and the Politics of Biology: A Critique of the Argument from

Immutability’ (1994) 46 Stanford Law Review 503
% ICCPR #T 4mT 3(9)
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FHhER B 9T STEATHNTRT TAATE FHAR TATST Tdad | TEIaHT, AHTATIHR

FAAA TR YR T G GHEES (ISR AT Afger,”  sfaarar

STAGHEI T AT AR>®) &I A [a9ar Awl o FHeHT dai Althes ar

qHees qAWe, ¥ Y9 A9 a7 Jaarare Udelidasd d0d qarsusl af Halhd
TeepT grg | “aT faverdr Aitqe AfTHRgHOTHT a1 A1 ATthes W dgdedd
fafr =P AfF AT A7aT HYRITHT ARTRT gead, 9 9fF ATRNd ge
Tag |76

3 AP AAGeTFee T AMUFEEATE AG9d T GEhR, AT T ATedad

FAA FHT TR AT A FHgHT FATAIes G=d g aTeldl g | A7ve 7

N

Feel FI° HITHT RTASTH Fai=d ATATA [TF e Joold Tl B

T FIRITS TRIIT FAIAHAF ST 7 AT T8 =T Wecdqul g+

HFG | HIAED! SIA T AT AT&iaeh qiE=Telrs qebraT I bl
Hlchehl ATCHELATE T ATCHEFAAH] (AR BTHIPRE 87 A
THATT B | [RUAATAN ¥ AfedraHfeiieedrs a7 Aftheedls d3e
TR A4 UFATSH FE A INTHATE W% @Rd aArSH AT

AT FIM B AT A AN BT I IIERT A TEA AThAre
E=ATIEE T WHIS A TRUFACH ¥ HigATqHIGNEs Tk Afchenl
TOHT AW YT T AT G¥E AN P 9 gEears ad
TSRl WY faveaRar far TEE | qrueHia ¥ Afedramtiee
AT T AT T Hod AT qeared AT A SaqEed afd

Zh_{ q-amr ;zn-ﬁqa- Wr ln

T FE, wiewres faeg g A9 THRHT GEHTaEed ITHAT qEaedT HeTaw (4299 |

58

FEN, ATEaTdl TAAHETIEEH ATFRE AT FIHTLAET HT0 (3009) |

59

NN o o - Lo o
e e, ATANIPR ¥l GIThACAUT He™dd (135R) |

60 %-‘ié 9, James Hathaway, The Law of Refugee Status (Butterworths, 1991), 164.
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Y AGTT FTqdT BT T QUG [qEdT FHENGd A /T " B OHEED S
ARl AR ARTAqSA, ANE  ATTIGERRIT TRl Ahepl  (TTAIIA® AT
HATARITF) FAf a1 AN AR, | TATHA g BT 2102 AT qieeqifre 1T
B | AT S ASTAdS ANAE  ATTHNGRRIT qehl A=A(-(ed (inherent) 21 T
farerT wivT ST quieaer @fes® (voluntary) Wafd &1 9= fawordT ®es gaamA
| 9% ARHAT A=AfAted TAT SA ATTASATITH THE [F9qaT & A1 GReq THA
FIAAF! AAEFT FEAT FAIRE, Tl FBH AGATA AT qbeAls ATIRT TATTH G
| FEEAdd AT adqral [ qRuEA{el ¥ AleardHienies 9iq sl AIHEh]
URUHGRY e W AN HARATHT TEgH ¥ WAged AAHIdE dAagedd
THEHT & I AAhdied Irlesdls A SEHAT TATSES [hAlh TTAlcdH
qifth AT T ATR AR g FIAHET (AT T IHIEe Fieed AT g g
V% rETed AT HXTATE a ST e g fr qwfaies a@d awdqad | T

IHAIETATE TREA T FTAAEEH AT 9 IHT TS |

g ¥ et @1 gerEn, = feveer qrondt gfaua qavrae sfuerr awer gRomdter
AT Haed fame@er aFaeadr FHlEad] FHQTH THRTH qHT FRT ISl
ot | AR S B BAT FAAES  AIET BIAA A HRETTeRl AT
AT g W o fad E AR A g =i B

W AW AfHHfEdRer dafead g FT e AT BT WAl §9A TR
I fava ew, areqawr . A1 g dfews A afrafas
TPl e Thepl AT (AieT e &1 &1 | a1 a=dr =nitres
T &7 S A & AT T8, Agers aiadd e Sl 9

1 11998] 1 S.C.R. 493, per Cory J. at para 102.
© FIETE, AR 0 |
0 FEE, dTTeE U |
o ROl ISR A, 939R/23 (AT 30, 43%Y4) |
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TEHT, RATATTHIT ATHHT AURT AT ATTHNGRT P AGRYT ARA, T 4T
Afaearg aeTey A TRET T ORI GEUATeTs SIS BT Heddls
qie=T_ =T |

& I, WHWIRT YU Fared  (FE@areT)®® o Apr. 26, 1983, No.lV/I E
06244/81 T HAATHT, AT ANIKEFZIRT THTGHT TTHT ATIRAT ATAAT a1 FAUE

THT IS T BT AUHIS IROMATRT ATRT TRTHN ANTETAATS TaRTadd T=T |
fraees gufalt wfafafraw arer @R R @ 998 W\ 7 g Ty 9=
qbdTe AIMATA AAHR TAT | AT qiAT fof RIS arar g9ty fqamRmds
fagres Te&1 o a7 Ui ‘TRIATAT G @Tefl Togel SRAT AT svaTs s
HAATNT T Ficbel [awa 9 rgd’ 9= HAT =AMMe AT FEH (T el S | AITAd
a1 favara =T b @wfad erondt framed atfer AuE dmrar @mg gfawr
ATTATEE AN Ths, T FT FAATS AT a1fHe ARATATE AR T qHTS,

HLTAT FTeAThT T Tqed BT T TR oodTe fav & & 1

L ARG ATATATIRR FTAAR THEGHT A-AHRF] AIATA [q9TA ANRES
faF@ Tl @ | HIHTEDR! GRHAT BARA  TAHAAT, ARG BAAA A

STAIHEIATS A& Y& T I6s;

ST fafqe HRUESS TET AGIARTET G grgd, SAfabdrare AT
ITE  ATAAFY  THIRE  ATSURT, WU I W5 HULTHT
HEBRATA ATATERY AT FR(eeare o giad  qaearesd &l
AR ¥ AMGETATE AWCTH] grgrl ¥ TATEd FaArerers A
FHIMh! FUSTHT IR gregl ... 'S
A FdrETeed A1 ArEars Se oy {6 wastuser e dfeqwr Sfaw
UEEH ATARHT GoIAT g TUERESH! [ HIA BIgd, & dIiHeb, ST,

8 JHETIAER! FATHHTT ATTAT (Verwaltungsgericht Weisbaden) .

% Maryellen Fullerton in “Persecution due to Membership in a Particular Social Group: Jurisprudence in

the Federal Republic of Germany” (1990) 4 Geo. Immigra. L.J. 381, 408.
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TEE(dqer, AENTF a1 dF FAIH AE 91 q@eare Jhaa q=aradrs Fare
T FHAH! e HH /e g7 |

e

¢ IS AT EHRTH B o6, TRTNER! FAAT GRTHT (97 A TeaaT qRaver?
g | 9% e afqufgeor s e, wamdr T gfasr s /e
afgeaars fatafacr T q@mT aikd grg) = FRTHT AR geg) | aTqaHT,
farsaeadl SuTas & TR TRISEs A9 ‘99 AMaWliaes @dae T G Jiassr
T HfgepRedT T TSR |7 AGd AN ATTHiERr (At SfaeigeTeRT
FRUEE) ST FUA AAGST THAAAT T HTAART IO AREMH THaR Era |

7 (Inter-American Court of Human Rights) Miguel Castro-Castro Prison v. Peru, Judgement of November

25, 2006, Series C No. 160. (Concurring Opinion of Judge Sergi Garcia).
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At afrafagser ¥ arEstters favamr aEwive 98w <
AT AT

¢ O GABEEHT AP ATTHGRRUTRT TATd TIIY ATEATF ATHIRT (0T g TLhT
B | AT AT g e WE A AAHNE a9 | afesra
HTIRAT BAAT ATGPR fad T FAAee GRadT g4 AGLITHT TegA | AT
qFIIAET g fF Wit aoqderdewel MR W afger gHtea T
TEAFTHITT TEATT Tg SFeed GarT 93 gigr | Ol UehordT faequfiepmeet
AT S
QUAHIANEED ATTFRER] FaTd Hid faareen (fqamares) @, T
Tq  garddl JEETH]  TaATcHE  [GAgelel  SehITerdT  IgdT

TAEHETIA Fq el AT TR G, Aaddls [a= &,
ATATATEEH uTers aaTsrE fafay gaeweTe wew-wYw fRtaHeE
TTERATERT SN TRA &, T Fb-Hh TebRed b, (=0 TR 2
ARTHT ST T A Fichreg, (%8
ATETTAT, AR qaT q9ATeR  afhesd quHATIFRATs afta  THwETere
AT MUTee 999 FIFHL (9arg g9 TRl § ¥ FFHT Al W aara
TRTH 3 |

R Atk wfwfaereor wfusdRer Farawr fagd oTaTerdl Sreerae=Td g Arasie

TET TAT AAANCET AIATS SIS el G | ATAIH], FF@T AT

TEAET AP AATAFEEH [qegHT AUH Y T qAUesels qeadd T+

JRIATH AW ANEE g | FHNAE GRAAAH] AT FEAT HFARE T

TATATEEHT qTHHT TS ARATAT g7 T BTeATS [asieeet 48 Afe sfa qohep
T | Y HARAT AF AAGSFEEH] AT T TATH! AT ATHT HETHT
TRTTAT, FTATATEE FTAT T THTSH] qRATAR AN FTARAT TEe TR S |

" dedicated since 1952 to the primacy, coherence and implementation of international law and principles that advance human rights ” 26



JAETU(H] AT, AATAee Al S@UH] T [ 0 Afthel Faenive rareras
TEHYT =T HEA (sodomy laws) @5 HIALTHF SEATT qo=Td ALl AlE

TAGFee Jq IeA@THT GHPRICAE “Yaraed T ATARUT TR’ ATTe!
frar 1% a1 & AwR-ATh FFRH, BT ARl RIS &SFA], PR T ATH
ARREHT THA @1 TRl 9T 170 =Irarerd ArAi e Aradrars qadd 9 HRe

TAR! THIAT G, T TERIATHT (ATRT T AEcaqUl qrel Tefehl (44T |

3 79 fawaen g7 faamees @raed am afawafeedor dfaerer audn g oA
AT T TE G | AT Tb TR B [ ANk ATTHRGRI FaTer AfrepTepT
fqoa o F 9eq | Wi, I MR Joor@  TRTSF |, Fi
ATARGHITS AAAATTRREPT FATAATs Fiqided Tag T FAAH G0 FIET0TR
TFAR Erg | HATAA TN BT @ A [G9THT FIAT T FHTAS  AATEHT
ARINSET ARl THTE Tg gaTel JFHl qgar 9id 5 fakig Jered TEsA |
qRAM, | oo TRY AEAR F, FUTIel AR qAT AT ATy e

ARG ATAIATE ATHIGT TRHbb! T T AHBRU AAITAADRT JAT FATAAT

ST ARG AAGATITRRE [HgTeaaeadrs B HIATHT A0 RIS a1 G |

Y ATEdFHT, AE AT FReed] AP FE=ET A foq aaradare ggd 9=
HATTHT Tk TEHl T | LA, TR0 ARRRTRT GIeTp A=TAdel I TE |,
AT JeTHT FIAA IATST & gadv | AN SHIEe ATHT GRETvepl o
faree dfaear farer Hifers sifereer yraar AT SRaveEr gan 177! gfomaeEey,

RATATAAEEA AT, THAAT T AHTHT F¥Iad] AIRAT (qgTedadebl q&raro

Jane S. Schacter, ‘Sexual Orientation, Social Change, and the Courts’ (2006) 54 Drake Law Review 861,
868

Ryan Goodman, ‘Beyond the Enforcement Principle: Sodomy Law, Social Norms and Social Panoptics’
(2001) 89 California Law Review 643, 712

0 e I WY |
National Coalition for Gay and Lesbian Equality v Ministry of Justice, (1999) 1 SA 6, para. 25
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TS FHA T Gfaarer Afgaraees! i fHare = ae 15 | @ae s
A ATTFR TRETUTRT THATAHT JOTATHT AT AT F q@707 foree €7 |

g Jrered AIAqA (o AR GIq g (qamesd Faaar fagriaer aiatateEr
fagar ST TG, T AHE  ATTSTFEEH FIAAT AEAUAE AF Afar
IS TRbIS | IETERh AN, HIHASE FUF HAFAIR AAfTd g77 [
FLl7ar " HI HETHT 0T Ul qiapareasy Aedfeaarehl AR AHIddaH
AastaER (Aife Aiatata) fFime .Y TR T | IH TG AT AT
ISR AfEaTHT WUH JauT™ a9k JATEedr EAfd T THIqHT qUH!
Aifaer Tiafafuems sz dift TEeT O AR qUr ASHiaE AeER aE
AT ATewd (ICCPR) A=ia A AATATS FTAT & M et bl
A1 fAvr fedt | A1 SeTeRure FEAT T FHIE AREd T AT SIS S H

T §rg Wl BXTells A+ ISR qIeehl 3 |

2 Toonen v Australia (1994) 1 PLPR 50
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