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LEGAL SUBMISSION ON THE PROMOTION OF
RECONCILIATION, TOLERANCE AND UNITY BILL 2005

INTRODUCTION

The Promotion of Reconciliation, Tolerance and Unity Bill 2005 (Unity Bill) raises a number of
issues from an international human rights perspective. The ICJ is concerned that some of the
provisions of the Bill, if enacted without amendment, will constitute a violation of Fiji’s
international obligations. In this brief, we will concentrate on two specific aspects of the Bill:

1. Article 18(2), which restricts claims for reparation to legal rights of the victims and
excludes his or her dependents.

2. Article 21, which sets out the conditions for amnesty.

To analyse the international law with regard to these provisions, the ICJ will submit in this legal
analysis that:

1. Fiji has an obligation under customary international law, through positive and negative
action, to prevent violations and to respect, protect, ensure and promote human rights.

2. Fiji has an obligation under customary international law to provide reparation for victims
of gross human rights violations and to provide assistance and a right to justice to victims
of crime. Victims are not merely direct victims, but also other persons who have suffered
harm as a consequence of the violation or crime.

3. Fiji has an obligation under customary international human rights law to prosecute and
punish gross human rights violations and crimes of private persons that impede the
enjoyment of fundamental human rights.

4. An unconditional amnesty provision covering gross human rights violations or serious
crimes that impair the enjoyment of human rights would be in breach of Fiji’s obligations
under international law.

FIJI’S OBLIGATIONS UNDER INTERNATIONAL HUMAN RIGHTS LAW

Fiji is bound by customary international human rights law, as reflected in the 1948 Universal
Declaration of Human Rights and subsequent international human rights treaties and their
interpretation, as well as in general state practice accepted as law.1 Among these customary
international human rights are the right to life, the right to respect for the dignity of the person,
the right to physical and mental wellbeing including the right not to be torture or submitted to
cruel, inhuman or degrading treatment or punishment, and the right to security of the person.

Furthermore, Fiji is a party to the following international human rights treaties: the International
Convention on the Elimination of All Forms of Racial Discrimination (since 1973), the
Convention on the Rights of the Child (since 1993), and the Convention on the Elimination of
All Forms of Discrimination against Women (since 1995).



Legal Submission on the Promotion of Reconciliation, Tolerance and Unity Bill 2005

August 2005 International Commission of Jurists 4

Fiji has also ratified the Rome Statute of the International Criminal Court (since 1999), which
recognises “the duty of every State to exercise its criminal jurisdiction over those responsible for
international crimes”.2

International human rights law not only recognises the individual human rights of every human
being, it also puts obligations on states to ensure the effective enjoyment of human rights within
their jurisdiction. This obligation is enshrined in so many international human rights treaties3 and
confirmed in international jurisprudence and practice4 that it can be considered to be an
obligation of customary international law. The duty to ensure human rights entails both negative
and positive obligations of states. It implies, amongst others, that the state must adopt all
necessary legislative and other measures to give effect to the rights guaranteed in international
law,5 an obligation confirmed unanimously by international human rights bodies.6 It also means
that the state has a duty to prevent violations, to respect, protect, and promote human rights, and
to guarantee reparation in case of a violation.

Since it is bound by customary international human rights law, Fiji has to comply with its
negative and positive obligations with regard to human rights.

The following argumentation concentrates in particular on some aspects of these
multidimensional duties: the duty to protect all persons from human rights violations and the
duty to guarantee reparation.

THE RIGHT TO REPARATION FOR VICTIMS OF HUMAN RIGHTS
VIOLATIONS AND OF CRIME

Section 18 of the Unity Bill makes provision for reparation for victims of gross violations of
human rights.7 However, it is not clear to whom reparations will be awarded.

Indeed, section 18(1) speaks of “any person who claims that he or she has suffered harm or
damage to property or personal injury or death as a result of a gross violation of his or her human
rights.” In other words, it guarantees reparation only to victims of human rights violations. On
the other hand, section 18(11) defines “victim” as “a person who suffered harm […] as a result of
gross violation of human rights [sic] or as a result of an act associated with a political objective
for which amnesty has been granted”. This definition appears to comprise both victims of human
rights violations committed by the state and victims of crimes committed by non-state actors,
since it refers to acts eligible for amnesty in the sense of section 21(4) of the Bill. It is not clear,
therefore, whether reparation is guaranteed only to victims of violations of human rights or also
of crimes committed by private parties.

Secondly, according to Section 18(2) of the Bill, “claims made for reparation under this section
shall relate only to the legal rights of the victim and shall not extend to his or her dependents”.
This would appear to be too restrictive from the point of view of international law.
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In light of the lack of clarity in the text of the Bill, the ICJ wishes to recall the following
international law principles on the right to reparation for victims of human rights violations and
of crime:

Victims of human rights violations

Victims of human rights violations have a right to reparation. International human rights law on
reparations is reflected in the UN Basic principles and guidelines on the right to a remedy and
reparation for victims of gross violations of international human rights law and serious violations
of international humanitarian law, adopted by the Commission on Human Rights in Resolution
2005/36 of 19 April 2005. Their content is so firmly enshrined in international treaties,8 and in
international state practice supported by opinio juris that the Principles are an embodiment of
customary international law. Indeed, it is well-established in international law that the breach of
an international obligation entails the duty to make reparations. This principle, already
recognized by the Permanent Court of International Justice,9 has been upheld by international
jurisprudence and reaffirmed as a general rule of international law by the International Law
Commission.10

Victims of crimes

While states have no comparable obligation to provide full reparation to victims of crimes
committed by private parties, the UN Declaration of Basic Principles of Justice for Victims of
Crime and Abuse of Power, adopted by the General Assembly in resolution 40/34 of 20
November 1985, nevertheless provides substantial guarantees to victims of crime. Amongst
others, they are entitled to access to justice, to be informed of the progress of proceedings against
perpetrators, to present their views and concerns, to receive assistance throughout the legal
process and to be treated with respect for their dignity.11 States should ensure that victims may
receive restitution from offenders or compensation.12 If compensation is not available from the
offender, States should endeavour to provide financial compensation for bodily injury or
impairment of physical or mental health as a result of serious crimes.13 The Principles also
encourage national funds for compensation of victims. Victims should also receive the necessary
material, medical, psychological and social assistance, amongst others through governmental
means.14 If the Unity Bill excludes victims of crime from its provisions on reparation, it would
be in contravention to the UN Declaration, adopted by the General Assembly.

Family members of direct victims and other indirect victims

Both in cases of victims of crime and in cases of victims of human rights violations, international
law recognises that the term victims encompasses not only the direct, but also indirect victims.
According to the UN Declaration of Basic Principles of Justice for Victims of Crime and Abuse
of Power, the term victim “includes, where appropriate, the immediate family or dependants of
the direct victim and persons who have suffered harm in intervening to assist victims in distress
or to prevent victimisation”.15 Similarly, the UN Basic principles and guidelines on the right to a
remedy and reparation for victims of gross violations of international human rights law and
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serious violations of international humanitarian law stipulate that, “where appropriate, and in
accordance with domestic law, the term “victim” also includes the immediate family or
dependants of the direct victim and persons who have suffered harm in intervening to assist
victims in distress or to prevent victimization.”16 International jurisprudence has also clearly
recognised that persons entitled to reparation for human rights violations are not only the direct
victims, but also other persons who have suffered physical, material or mental harm as a
consequence of the violation or crime (often designated as “indirect victims”).17 For example, it
is clear that the relatives of a victim of a human rights violation who are materially dependent on
the victim will suffer material damage if the victim is unable to continue to support the family as
a consequence of physical or mental harm suffered because of the violation. Or, family members
may suffer considerable mental harm because of the anguish caused by a violation committed
against the victim.

Conclusion

International law finds that victims of crime should be guaranteed access to justice and assistance
by the state and that the term victim should cover all persons who have suffered material,
physical or mental harm as a consequence of human rights violations or crimes. Section 18 of the
Unity Bill should be reviewed to ensure it is in compliance with international law.

THE DUTY OF THE STATE TO INVESTIGATE, PROSECUTE AND
PUNISH SERIOUS HUMAN RIGHTS VIOLATIONS AND CRIMES

Article 21(9) of the Unity Bill provides that the Reconciliation and Unity Commission shall
recommend amnesty for crimes committed with a political objective in the period of the coup
d’état against the Fijian government from 19th of May 2000 to 15th of March 2001.

From Article 21(6), (8), (11) and (12) of the Bill, it appears that amnesty will be granted both to
persons who have already been convicted and to persons who have not been brought to justice at
all. Post-conviction pardons are not necessarily incompatible with international law, provided
that they do not undermine justice by turning it into a mere appearance of justice. Amnesties for
gross human rights violations, however (and by analogy to serious crimes impairing human
rights) are in violation of international human rights law, if they lead to complete impunity by
shielding perpetrators from investigation into the facts, from being brought to justice and
appropriately punished, and impede victims from access to justice.

The following analysis will show that:
 States have a duty to investigate, prosecute and punish gross human rights violations;
 Amnesties for gross human rights violations are prohibited by international law;
 Amnesties are also prohibited under international law for crimes committed by non-state

actors that impair the enjoyment of fundamental human rights.
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The obligation to prosecute and punish gross human rights violations

States have an obligation under international human rights law to investigate human rights
violations and to prosecute and punish perpetrators of gross violations of human rights.18 This
obligation is now recognised unanimously by all international human rights bodies and is so
firmly enshrined in state practice as an emanation of a legal obligation that it can be deemed an
obligation of customary international law. This is accepted by the highest organs of the United
Nations, such as the Security Council19 and the General Assembly20. It has been repeatedly
reaffirmed by the UN Commission on Human Rights21 and its Special Rapporteurs.22 There can
be no doubt that states have accepted this duty as a legal obligation. Further, there is unanimity
amongst international human rights bodies at universal and regional level. Indeed, the duty to
prosecute and punish has been recognised by the UN Human Rights Committee,23 the Inter-
American Court and Commission of Human Rights,24 the European Court of Human Rights25

and the African Commission on Human and Peoples’ Rights26.

The obligation to prosecute and punish is often described as a correlative to the ‘right to
justice’27 of victims and as a fundamental duty of the state to combat impunity. The international
community, especially in the practice of the General Assembly and Security Council of the
United Nations, has committed itself to combat impunity, which is the denial of justice to victims
of gross human rights violations. The General Assembly of the United Nations, for instance, has
emphasized this link when it stated that “the accountability of individual perpetrators of grave
human rights violations is one of the central elements of any effective remedy for victims of
human rights violations and a key factor in ensuring a fair and equitable justice system and,
ultimately, reconciliation and stability within a State”.28

The UN updated Set of Principles for the protection and promotion of human rights through
action to combat impunity, recommended by the UN Commission on Human Rights in
Resolution 2005/81 of 21 April 2005, describes impunity as “the impossibility, de jure or de
facto, of bringing the perpetrators of violations to account - whether in criminal, civil,
administrative or disciplinary proceedings - since they are not subject to any inquiry that might
lead to their being accused, arrested, tried and, if found guilty, sentenced to appropriate penalties,
and to making reparations to their victims”.29

The acceptance of the obligation of states to prosecute and punish gross human rights violations
and to combat impunity have subsequently led the international community to reject amnesties
for such violations, if they lead to impunity for the perpetrators.

The prohibition of amnesties for gross violations of human rights and other
crimes under international law

Amnesty was prohibited for crimes committed under the Nazi regime in Germany.30 This
prohibition was later taken up in numerous texts of the United Nations.  Concerning violations of
human rights, it can be found in many declaratory texts such as Article 60 of the Vienna
Declaration and Programme of Action, Article 18 of the Declaration on the Protection of All
Persons from Enforced Disappearance or Principle 19 of the Principles on the Effective
Prevention and Investigation of Extra-Legal, Arbitrary and Summary Executions.
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The practice of states in international bodies, especially in the United Nations, expresses their
legal conviction that amnesties for serious violations of human rights and humanitarian law are
incompatible with international law. Indeed, there is ample evidence of state practice in this
regard in United Nations resolutions. This can especially be seen in UN practice on peace
agreements:

The Guatemalan Peace Accords of 1996, concluded with the assistance of the United Nations,
excluded from amnesty ‘crimes punishable under international treaties to which Guatemala was a
party’.31

In 1999, the Lusaka ceasefire agreement, ‘witnessed’ by the United Nations, provided that the
parties ‘together with the UN’ shall create conditions favourable to the arrest and prosecution of
‘mass killers’, ‘perpetrators of crimes against humanity’ and ‘other war criminals’. While it
acknowledges the possibility of amnesty and political asylum, it excludes ‘genocidaires’ from
such exceptions.32

The Statute of the Special Court for Sierra Leone provides in its Article 10 that no amnesty can
bar the prosecution of crimes under its jurisdiction, i.e. crimes against humanity, violations of
Article 3 common to the Geneva Conventions and of Additional Protocol II, and other serious
violations of international humanitarian law.33  This statute was established by an Agreement
between the United Nations and the Government of Sierra Leone pursuant to Security Council
resolution 1315 (2000) of 14 August 2000.34 The Representative of Secretary General of the
United Nations clearly affirmed his position “that the amnesty provisions of the Agreement shall
not apply to the international crimes of genocide, crimes against humanity, war crimes and other
serious violations of humanitarian law”.35 The Appeals Chamber of the Special Court, held in the
case Prosecutor v Morris Kallon that the Statute was “consistent with the developing norm of
international law”.36

In 2000, the Transitional Authority in East Timor adopted Regulation No 2000/15 on the
Establishment of Panels with Exclusive Jurisdiction over Serious Criminal Offences.  The panels
of judges are vested with universal jurisdiction37 over genocide, crimes against humanity, war
crimes, torture, murder, and sexual offences.38

The Law on the Establishment of Extraordinary Chambers in the Courts of Cambodia for the
Prosecution of Crimes Committed During the Period of Democratic Kampuchea excludes
amnesties and pardons for the crimes over which the Chambers have jurisdiction, i.e. homicide,
torture and religious persecution, genocide, crimes against humanity, grave breaches of the
Geneva Conventions of 12 August 1949, destruction of cultural property during armed conflict,
and crimes against internationally protected persons pursuant to the Vienna Convention of 1961
on Diplomatic Relations.39

In its resolution on Haiti of February 2004, the Security Council “reiterates that all parties to the
conflict must respect international law, including with respect to human rights, and that there will
be individual accountability and no impunity for the violators”.40

In its resolution on Côte d’Ivoire, the Security Council emphasized “the need to bring to justice
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those responsible for the serious violations of human rights and international humanitarian
law”.41

The UN Commission on Human Rights has repeatedly recognised in its resolutions on impunity
“that amnesties should not be granted to those who commit violations of international
humanitarian and human rights law that constitute serious crimes and urges States to take action
in accordance with their obligations under international law”.42 The Commission’s Special
Rapporteurs have also condemned amnesties for torture,43 extra-judicial, summary and arbitrary
executions,44 and other gross violations of human rights.45 The UN updated Set of Principles for
the protection and promotion of human rights through action to combat impunity, recommended
by the Commission on Human Rights, stipulate that amnesties shall not be granted for violations
of human rights which amount to serious crimes under international law if the crimes have not
been investigated, prosecuted and the perpetrators duly punished.46

The practice of intergovernmental bodies is confirmed by international human rights bodies,
regional human rights courts, and international criminal courts. The Human Rights Committee
has repeatedly held that amnesties are incompatible with the International Covenant on Civil and
Political Rights.47 The Committee against Torture has also rejected amnesties for acts of
torture.48 The Trial Chamber of the ICTY has confirmed the unlawfulness of amnesties for
torture in the case of Furundzija, in which it stated that that “[i]t would be senseless to argue, on
the one hand, that on account of the jus cogens value of the prohibition against torture, treaties or
customary rules providing for torture would be null and void ab initio and then be unmindful of a
State say, taking national measures authorising or condoning torture or absolving its perpetrators
through an amnesty. […]”.49 The Special Court for Sierra Leone confirmed the incompatibility
of amnesties with international law, as mentioned above.50 The Inter-American Court51 and
Commission on Human Rights52 and the African Commission on Human Rights53 have equally
reject amnesties for gross human rights violations.

The legal argument against the lawfulness of amnesties derives from the legal nature of the
human rights protected. Rights such as the prohibition of torture and cruel, inhuman or degrading
treatment or punishment or the right to life are non-derogable rights under international law.
Therefore, states can invoke no exception to them and no exception to their obligations arising
from them, including the obligation to prosecute and punish these acts, not even the exception of
a situation of war, let alone the exception of “reconciliation”.  The rationale for the prohibition of
amnesties therefore derives from the fact that they impede states from complying with their
absolute duty to investigate, prosecute and punish gross violations of human rights.

This does not mean that all amnesties or pardons after conviction are prohibited by international
law. However, amnesties that impede states from investigating, prosecuting and punishing gross
human rights violations violate human rights and the right of victims to justice. Similarly,
pardons violate international law if they prevent the state from appropriately punishing the
violator, with due regard to the gravity of the crime, thereby circumventing and undermining the
meaning of the criminal sentence.
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The duty to prosecute and punish serious crimes that impair the enjoyment
of human rights

The Unity Bill does not explicitly distinguish between crimes committed by agents of the state
and private parties.54 This means that this brief has to address both types of crimes, for which
there are distinct rules of international law. Especially, under traditional international human
rights law, human rights violations can only be committed by states. If non-state actors commit
similar acts, these constitute crimes and, under certain circumstances, international crimes.
Nevertheless, as will be shown in the following, states also have duties with regard to non-state
actors, especially a duty to investigate crimes and prosecute and punish criminals.

The duty to investigate human rights violations and to prosecute and appropriately punish the
perpetrators, not only applies to acts committed by state agents. As mentioned above, states have
not only a duty to respect human rights, but also a duty to protect persons against acts of private
parties that impair the enjoyment of human rights. Therefore, all acts by private parties that
constitute a threat to fundamental human rights such as the right to respect for the dignity of the
person, the right to life, the right to security or the right to physical and mental integrity entail a
duty of states to investigate such acts and bring the perpetrators to justice. An example can be
found in Article 4 of the Convention on the Elimination of All Forms of Racial Discrimination
(CERD), ratified by Fiji, which stipulates a duty of states to punish incitement to racial hatred,
violent acts of racism or the financing thereof.

The duty to prosecute and punish serious crimes affecting human rights has been repeatedly
reaffirmed by international human rights bodies and courts. The Human Rights Committee, for
instance, has stated that “the positive obligations on States Parties to ensure Covenant rights will
only be fully discharged if individuals are protected by the State, not just against violations of
Covenant rights by its agents, but also against acts committed by private persons or entities that
would impair the enjoyment of Covenant rights in so far as they are amenable to application
between private persons or entities. There may be circumstances in which a failure to ensure
Covenant rights as required by article 2 would give rise to violations by States Parties of those
rights, as a result of States Parties' permitting or failing to take appropriate measures or to
exercise due diligence to prevent, punish, investigate or redress the harm caused by such acts by
private persons or entities”.55 Similarly, the Inter-American Court of Human Rights,56 the Inter-
American Commission on Human Rights,57 and the European Court of Human Rights58 have
recognised the duty of states to prosecute and punish private parties who commit violent crimes
in order to protect the rights of persons under their jurisdiction.  This unanimous interpretation of
treaty obligations must logically be transposed to customary international human rights law.

The rationale for this jurisprudence and state practice lies in the parallel situation that victims of
human rights violations and victims of comparably serious crimes face. The enjoyment of their
human rights can be affected in a similar way by crimes committed by state agents or by non-
state actors. While this does not mean that the state is responsible for crimes committed by non-
state actors, the duty to protect must nevertheless guarantee to all persons under their control to
live in respect for their dignity and their physical and mental wellbeing. If the state does not take
all necessary measures to enforce these human rights, it will fail in its duty of care or due
diligence.
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There is therefore sufficient interpretation of customary international human rights law by
international bodies to say that under customary international human rights law, states have an
obligation to investigate, prosecute and punish certain crimes committed by non-state actors, if
they impair the enjoyment of fundamental human rights.

Application of international principles on amnesties for serious crimes
committed that impair the enjoyment of human rights

As was seen above, it can be concluded from international state practice that the duty of states to
prosecute and punish gross human rights violations means that amnesties leading to impunity for
perpetrators are prohibited under international law.

Considering that the duty of states to prosecute and punish not only applies to gross human rights
violations committed by state agents, but also to serious crimes when they affect fundamental
human rights such as the right to respect for the dignity of the person, the right to life, the right to
security or the right to physical and mental integrity, national laws granting blanket amnesties for
such crimes should equally be considered in contravention of international law. Indeed, the
rationale behind the prohibition of amnesties is that they violate the obligation of states to
investigate, prosecute and punish. Since this obligation is the same whether the crime is
committed by state agents and constitutes a gross human rights violation or is committed by a
private party, amnesties for both types of crimes must be treated in a comparable manner. As a
consequence, amnesties for crimes must never lead to complete impunity for crimes, in
violations of the victim’s right to justice.

This is not to say, as was mentioned above, that all amnesties for all crimes are incompatible
with international law. However, if they undermine effective investigation, prosecution and
punishment commensurate to the gravity of the crime, the state will be in violation of its
obligations to protect the human rights of victims of crime.

Conclusion

In the light of these obligations under international law, both with regard to gross human rights
violations and to serious crimes that impair the enjoyment of human rights, section 21 of the
Unity Bill, which (1) indiscriminately provides for amnesties for all crimes regardless of their
gravity and (2) completely exempts perpetrators from any investigation of the facts and from all
criminal or civil liability, appears to be incompatible with international law.
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ICJ RECOMMENDATIONS

The International Commission of Jurists recommends that if the Parliament of Fiji wishes to
pass a law on reconciliation, tolerance and unity, it should amend the relevant provisions of
the Bill to take into account the following obligations of Fiji under international law:

1. Reparation must be guaranteed to all victims of human rights violations. Victims of crime
must be guaranteed access to justice and assistance by the state. Victims are not only the
direct victims, but also indirect victims, who have suffered physical, material or mental harm
as a consequence of the violation or crime.

2. Amnesty either for gross human rights violations or for serious crimes must not violate the
obligation of Fiji under customary international human rights law to effectively investigate
the facts, to prosecute the authors of the violations or crimes and to punish them
appropriately, taking into account the gravity of the acts.
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