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JOINT STATEMENT ON THE UNITED KINGDOM'’S PRIORITIES
AND OBJECTIVES FOR ITS CHAIRMANSHIP OF THE COMMITTEE
OF MINISTERS OF THE COUNCIL OF EUROPE

Amnesty International, the AIRE Centre, the European Human Rights Advocacy Centre
(EHRAC), INTERIGHTS, the International Commission of Jurists (ICJ), the Helsinki Foundation
for Human Rights (HFHR), Human Rights Watch, JUSTICE and Liberty take note of the
priorities and objectives of the United Kingdom Government with regard to its upcoming
Chairmanship of the Committee of Ministers of the Council of Europe, as set out in a
document released on 26 October 2011.!

We welcome the stated objective of the UK Chairmanship “to play a leading role in the vital
work of the Council of Europe in promoting rights, democracy and rule of law across the
continent”. We welcome in particular the fact that the UK Government chose to have as an
overarching theme of its Chairmanship the promotion and protection of human rights, and to
that end notably decided to place a particular focus on strengthening the implementation of
the European Convention on Human Rights. As part this overarching theme, we also encourage
the UK Government to keep the talks on European Union’s accession to the Convention moving
forward, to ensure that the preservation of the rights of individual applicants remains at the
centre of the discussions, and to guarantee an open, transparent and inclusive process, with
effective consultation of civil society and all other relevant stakeholders.

With regard to the ongoing discussions on reform of the European Court of Human Rights, we
agree with the UK Government that “[tlhe Court is an essential part of the system for
protecting human rights across Europe”. Respect for the role of the Court in protecting human
rights under the Convention, and for its independence and authority, must therefore serve as
guiding principles for any current and future reform of the Court.

We encourage the UK Chairmanship to actively pursue its stated goal of gathering consensus
on proposals and measures aimed at “strengthening the implementation of the Convention at
national level, to ensure that national courts and authorities are able to assume their primary
role in protecting human rights”. This goal is indeed at the core of the principle of subsidiarity,

1 The UK will take over the 6-month Chairmanship of the Committee of Ministers — the main decision-
making body of the Council of Europe — on 7 November. The Chairmanship programme issued by the UK
government is available here: http://ukcoe.fco.gov.uk/resources/en/22792210/priorities-281011.




according to which states have the primary responsibility to effectively implement their human
rights obligations under the Convention. Crucially subsidiarity puts the onus on states to
implement their Convention obligations, and gives to the Court the competence to address
gaps in the effective protection of all Convention rights, it does not seek to limit the Court’s
substantive jurisdiction. Active steps by member states to implement the Convention in
national law, policy and practice would not only mean greater respect for human rights
throughout Europe, it would reduce the need for individuals to apply to the Court for redress.
In this context, a lot of work remains to be done to encourage national authorities, including
Parliaments, to play a more active role in ensuring the implementation of the Convention’s
rights and of the Court’s judgments. Moreover, there would be fewer cases at the Court if
states implement not only judgments against them, but also standards developed in judgments
against other states. While the UK Government recalls the growing backlog of applications, it
would be wrong to treat the number of applications submitted to the Court as the cause of the
challenges it faces, rather than the very reason for its existence.

We strongly encourage the UK as Chair of the Committee of Ministers to adopt the approach of
the Parliamentary Assembly and give priority to the examination of major structural problems
concerning cases in which extremely worrying delays in implementation have arisen, currently
in nine states parties: Bulgaria, Greece, lItaly, Moldova, Poland Romania, the Russian
Federation, Turkey and Ukraine.

While seeking “measures to strengthen subsidiarity”, we are concerned that the UK
Government’s call for “new rules or procedures to help ensure that the Court plays a subsidiary
role where member states are fulfilling their obligations under the Convention” may be
misinterpreted as implying that the Court’s mandate to assess compliance with the Convention
should be significantly limited. Such an interpretation would indeed run counter to the very
purpose of having a Court mandated to ensure respect for the Convention rights by member
states, as stated in article 19 of the Convention. Where states have effectively respected and
implemented their obligations under the Convention, an analysis of the merits of the case will
necessarily lead the Court to conclude that no violation of the Convention has taken place.
Therefore, the principle of subsidiarity will be respected. In this regard, in order to avoid any
misunderstanding, and in line with the importance of respecting the Court’s independence and
mandate under the Convention, it will be necessary for the UK Chairmanship to recall that the
question of determining whether states have effectively respected and implemented their
obligations under the Convention is for the Court alone to decide.

In relation to the above, we are concerned about the UK Government’s stated “aim to provide
the Court with political support from the Committee of Ministers for the measures it is already
taking [...] to provide a wide margin of appreciation to member states’ authorities in its
judgments”. Pressure on the Court to leave a wide margin of appreciation to member states’
authorities dangerously affects the independence and authority of the Court as a guarantor of
human rights and risks undermining the effective protection of human rights in Europe.

With regard to the UK Government’s will to see emerging a “set of efficiency measures, which
will enable the Court to focus quickly, efficiently and transparently on the most important
cases that require its attention”, it should be noted that the Court itself has already adopted
various efficiency measures, including a priority policy and a pilot judgment procedure. We
would like to underline that any measure of reform must preserve the fundamental importance
of having a Court independently and effectively able to ensure the observance of the
engagement undertaken by all member states to the Convention and its Protocols. In addition,
the right of individual petition to the Court, including access to the Court, in order to seek
redress of all violations of the Convention, as enshrined in the European Convention on Human
Rights itself, must never be curtailed or hampered in any way.

We welcome the UK Government’s aim of “improving the procedures for nominating suitably
qualified judges to the Court”. The selection procedures for such candidates are indeed of
critical importance to maintaining the authority of the Court and ensuring the overall quality of



its judgments. In particular, it is vital that judges have the necessary qualifications to serve on
the Court. We welcome the creation of a panel of experts to advise on the candidates for
election as judges; however, we regret that member states are not required to provide the panel
with information about the process for the selection of the candidates at national level and the
limited scope of the panel’s review. To that end, we consider that the Parliamentary Assembly
of the Council of Europe should continue to strengthen its procedures in order to ensure a
robust and transparent scrutiny of the list of candidates submitted by states, as well as of the
quality of nomination processes at the domestic level. Moreover, we support the proposals to
prepare a draft non-binding Committee of Ministers’ instrument codifying and clarifying
existing norms and standards to better guide national practices for the selection of judicial
candidates.

Concerning the UK Government’s intention to have measures “ensuring that the Court’s case
law is clear and consistent”, we reiterate the need to respect the independence and authority
of the Court to regulate its own operating procedures. The states should not view the
independence of the Court as an obstacle to its reform, and should not allow the reform
process to be used to put forward grievances against particular aspects of the Court’s
jurisprudence. While it is important to have clarity and consistency in the interpretation of the
Convention, it is fundamental to ensure that the Court alone retains the competence to ensure
clarity and consistency of its case-law while remaining able to adapt it to new and evolving
circumstances.

Finally, with regard to the UK Government’s intention to have measures adopted by the
Committee of Ministers at its annual meeting on 14 May 2012, whilst recognizing the
importance of ensuring that the reform discussions are moving forward, we wish to recall that
reform needs to be carefully thought through during a transparent process of effective
consultation with all relevant stakeholders, including the Court, the Parliamentary Assembly of
the Council of Europe and civil society. Respect for the timeline set-up in the Interlaken
Declaration must be maintained and reform proposals emerging during the UK Chairmanship
should be subject to thorough scrutiny and inclusive debate. Moreover, the need to give the
necessary time for recent reforms to deploy their effects must be constantly borne in mind.

Amnesty International, the AIRE Centre, the European Human Rights Advocacy Centre
(EHRAC), INTERIGHTS, the International Commission of Jurists (ICJ), the Helsinki Foundation
for Human Rights (HFHR), Human Rights Watch, JUSTICE and Liberty are committed to
supporting the UK Government in ensuring that its Chairmanship is marked by positive
progress towards an even more effective system of human rights protection in Europe.



