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Rejected applicant for special agent position 

challenged FBI's refusal to hire her because she was 

homosexual. The United States District Court for the 

District of Columbia, Gerhard A. Gesell, J., entered 

summary judgment for government, and applicant 

appealed. The Court of Appeals, Silberman, Circuit 

Judge, held that: (1) applicant's claim that hiring de-

cision violated Bureau policy was sheltered from 

Administrative Procedure Act review, and (2) hiring 

decision did not violate equal protection, as homo-

sexuality was not suspect or quasi-suspect classifica-

tion and Bureau's conclusion that homosexual con-

duct could adversely affect agency's responsibilities 

was rational. 
 

Affirmed. 
 

West Headnotes 
 
[1] Administrative Law and Procedure 15A 

416.1 
 
15A Administrative Law and Procedure 
      15AIV Powers and Proceedings of Administra-

tive Agencies, Officers and Agents 
            15AIV(C) Rules and Regulations 
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looks to present effect of agency's pronouncements 
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not be treated as binding norms. 5 U.S.C.A. § 551 et 

seq. 
 
[2] Administrative Law and Procedure 15A 
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            15AIV(C) Rules and Regulations 
                15Ak416 Effect 
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                15Ak754 Discretion of Administrative 

Agency 
                      15Ak755 k. Matters Which Rest in Dis-

cretion in General. Most Cited Cases  
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ployment decisions. 5 U.S.C.A. § 701(a)(2). 
 
[4] Administrative Law and Procedure 15A 

754.1 
 
15A Administrative Law and Procedure 
      15AV Judicial Review of Administrative Deci-

sions 
            15AV(D) Scope of Review in General 
                15Ak754 Discretion of Administrative 

Agency 
                      15Ak754.1 k. In General. Most Cited 

Cases  
     (Formerly 15Ak754) 
 

Even where agency action is committed to agen-

cy discretion by law, review is still available to de-

termine if Constitution has been violated. 5 U.S.C.A. 

§ 701(a)(2). 
 
[5] Constitutional Law 92 3062 
 
92 Constitutional Law 
      92XXVI Equal Protection 
            92XXVI(A) In General 
                92XXVI(A)6 Levels of Scrutiny 
                      92k3059 Heightened Levels of Scrutiny 
                          92k3062 k. Strict Scrutiny in Gen-

eral. Most Cited Cases  
     (Formerly 92k213.1(2)) 
 

Suspect classification is subjected to strict scru-

tiny and will be sustained only if suitably tailored to 

serve compelling state interest, whereas under 

heightened scrutiny given to quasi-suspect class, 

challenged classification must be substantially related 

to legitimate state interest. U.S.C.A. Const.Amend. 

14. 
 
[6] Constitutional Law 92 3432 
 
92 Constitutional Law 
      92XXVI Equal Protection 
            92XXVI(B) Particular Classes 
                92XXVI(B)12 Sexual Orientation 
                      92k3432 k. Labor, Employment, and 

Public Officials. Most Cited Cases  
     (Formerly 92k238.5) 
 

Equal protection was not violated by Federal Bu-

reau of Investigation's decision not to hire female 

homosexual applicant for special agent position; ho-

mosexuality was not suspect or quasi-suspect classi-

fication, and it was not irrational for Bureau to con-

clude that criminalization of homosexual conduct 

coupled with general public opprobrium toward ho-

mosexuality exposed many homosexuals, including 

open homosexuals, to risk of possible blackmail to 

protect their partners if not themselves and thus could 

adversely affect agency's responsibilities. U.S.C.A. 

Const.Amend. 14. 
 
*98 **366 Appeal from the United States District 

Court for the District of Columbia (Civil Action No. 

85-01005).Jeffrey J. Kanne, with whom Susan W. 

Shaffer, Washington, D.C., was on brief, for appel-

lant. 
 
Freddi Lipstein, Atty., Dept. of Justice, with whom 

Richard K. Willard, Asst. Atty. Gen., Dept. of Jus-

tice, Joseph E. diGenova, U.S. Atty. and Barbara L. 

Herwig, Atty., Dept. of Justice, Washington, D.C., 

were on brief, for appellee. 
 
Before BORK and SILBERMAN, Circuit Judges and 

MARKEY,
FN*

 Chief Judge, United States Court of 

Appeals for the Federal Circuit. 
 

FN* Sitting by designation pursuant to 28 

U.S.C. § 291(a). 
 
Opinion for the Court filed by Circuit Judge SIL-

BERMAN. 
 
SILBERMAN, Circuit Judge: 

Appellant Margaret A. Padula alleges that the 

Federal Bureau of Investigation (“FBI” or “Bureau”) 

refused to employ her as a special agent because of 

her homosexuality, in violation of both Bureau policy 

and the equal protection guarantee of the Constitu-

tion. Ruling on a motion for summary judgment, the 

district court rejected both these challenges, conclud-

ing that the hiring decision was committed to the 

FBI's discretion by law and did not infringe upon 

appellant's constitutional rights. We affirm. 
 

I. 
The FBI's policy towards employing homosexu-

als has been in some flux. Eight years ago, the Bu-

reau formally represented to this court that it “has 
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always had an absolute policy of dismissing proven 

or admitted homosexuals from its employ.” Ashton v. 

Civiletti, 613 F.2d 923, 926 (D.C.Cir.1979). Two 

months later, FBI Director Webster issued a some-

what different formulation of the Bureau's position 

toward homosexuality: 
 

Now we treat it as a factor, and I must say in can-

dor, it's a significant factor. It's a troublesome 

thing; I hope that the particular case will be han-

dled with fairness and justice and I hope that at 

some point we will have a better understanding of 

the problem and the policy that should be ad-

dressed to it. 
 

Id. at 927 n. 5. 
 

Several law schools, concerned with possible 

discrimination toward their homosexual students dur-

ing the job recruitment season, requested clarification 

of the FBI's policy. John Mintz, an Assistant Director 

of the FBI and the FBI's Legal Counsel, assumed 

responsibility for answering these queries. On July 

31, 1980, he wrote to Professor Marina Angel of the 

Temple University School of Law that: 
 

The FBI's focus in personnel matters has been and 

continues to be on conduct rather than status or 

preference and we carefully consider the facts in 

each case to *99 **367 determine whether the 

conduct may affect the employment. At the same 

time, we recognize individual privacy rights of ap-

plicants and employees. 
 

In other letters to law school officials, Mintz 

stated that “individual sexual orientation, whether 

homosexual or heterosexual, may involve secret con-

duct that is relevant to employment in the FBI in that 

it increases employee susceptibility to compromise or 

breach of trust.” He added, however, that “we are 

confident that the FBI has not engaged in improper 

discrimination regarding sexual orientation.” Mintz 

also assured one law school dean that administrative 

action is taken not “simply because of ... sexual ori-

entation” but homosexual conduct is a significant 

factor in such decisions. When pressed for clarifica-

tion, Mintz conceded that 
in fairness ... based upon experience, I can offer no 

specific encouragement that a homosexual appli-

cant will be found who satisfies all of the require-

ments.... In any event, each case is reviewed inde-

pendently for an objective determination of suita-

bility. 
 

In the summer of 1982, Padula applied for a po-

sition as a special agent with the FBI. On the basis of 

a written examination and an interview, the FBI 

ranked her 39th out of 303 qualified female appli-

cants and 279th out of 1273 male and female appli-

cants. Following these screening tests, the FBI con-

ducted a routine background check. In addition to 

revealing favorable information about the applicant's 

abilities and character, the background investigation 

disclosed that appellant is a practicing homosexual. 

At a follow-up interview, Padula confirmed that she 

is a homosexual-explaining that although she does 

not flaunt her sexual orientation, she is unembar-

rassed and open about it and it is a fact well known to 

her family, friends and co-workers. 
 

On October 19, 1983, the Bureau notified Padula 

that it was unable to offer her a position; her subse-

quent attempt to obtain reconsideration of the deci-

sion was denied. It was explained to her that her ap-

plication had been evaluated in the same manner as 

all others, but had been rejected due to intense com-

petition. Seventeen months later, Padula filed suit in 

the United States District Court for the District of 

Columbia. She alleged the FBI's decision not to hire 

her was based solely on the fact that she was a homo-

sexual and that this decision violated the Bureau's 

“stated policy” not to discriminate on the basis of an 

applicant's sexual orientation. She also charged that 

the decision violated her constitutional rights to pri-

vacy, equal protection and due process under the 

first, fourth, fifth and ninth amendments to the Con-

stitution. 
 

In a memorandum opinion and order issued on 

November 15, 1985, the district court granted the 

FBI's motion for summary judgment. The court found 

that the FBI had not adopted a binding policy regard-

ing the hiring of homosexuals and that it therefore 

was free to determine on a case-by-case basis wheth-

er to hire a particular homosexual applicant. In reach-

ing this decision, the court examined various FBI 

memoranda and letters unearthed by Padula during 

discovery. Addressing the constitutional claim, the 

court found that the challenged classification of ho-

mosexuals need only satisfy a “minimum standard of 

rationality,” a standard the court held was “clearly 

met in this case.” 
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On appeal, we address two issues: first, whether 

the appointment decisions of the FBI are subject to 

judicial review in the absence of reliance upon con-

stitutionally impermissible factors, and second, 

whether the alleged classification of homosexual ap-

plicants violated the equal protection mandate of the 

Constitution.
FN1 

 
FN1. We do not address Padula's initial as-

sertion that her constitutional rights to priva-

cy and due process were violated since she 

does not argue this on appeal. 
 

II. 
The Administrative Procedure Act (“APA”) es-

tablishes a general presumption of reviewability: a 

person “suffering a legal wrong because of agency 

action ... is entitled to judicial review thereof.” 5 

U.S.C. § 701(a) (1982). But, the Act recognizes*100 

**368 two situations where this presumption does not 

hold: where a statute precludes judicial review, 5 

U.S.C. § 701(a)(1), or where agency action is com-

mitted to agency discretion by law, 5 U.S.C. § 

701(a)(2). The FBI contends that its hiring decisions 

are shielded from review by both these exceptions. 

We agree that the challenged hiring decision is shel-

tered from APA review by the second exception and 

therefore do not reach the statutory preclusion is-

sue.
FN2 

 
FN2. The FBI does not argue that our re-

view of appellant's constitutional claim is 

precluded, by statute or otherwise. 
 

Under the “committed to agency discretion by 

law” exception to the presumption of reviewability, 

even if Congress has not affirmatively barred review, 

review will not be had “if no judicially manageable 

standards are available for judging how and when an 

agency should exercise its discretion.” Heckler v. 

Chaney, 470 U.S. 821, 105 S.Ct. 1649, 1655, 84 

L.Ed.2d 714 (1985). Judicially manageable standards 

may be found in formal and informal policy state-

ments and regulations as well as in statutes, but if a 

court examines all these possible sources and con-

cludes that there is, in fact, “no law to apply,” judicial 

review will be precluded. Citizens to Preserve Over-

ton Park, Inc. v. Volpe, 401 U.S. 402, 410, 91 S.Ct. 

814, 821, 28 L.Ed.2d 136 (1971) (quoting S.Rep. No. 

752, 79th Cong., 1st Sess. 26 (1945)); Doe v. Casey, 

796 F.2d 1508, 1517 (D.C.Cir.1986), cert. granted, 

482 U.S. 913, 107 S.Ct. 3182, 96 L.Ed.2d 671. 
 

Padula concedes that the Bureau's employment 

practices have been traditionally unreviewable-

Congress has consistently exempted the FBI from 

statutory schemes governing the civil service 
FN3

-and 

that there is no meaningful statutory standard against 

which to judge the FBI's exercise of discretion. See, 

e.g., Carter v. U.S., 407 F.2d 1238, 1242 

(D.C.Cir.1968). She argues, however, that the FBI 

limited its own discretion by adopting a binding poli-

cy regarding the hiring of homosexuals-a policy that 

purportedly barred the Bureau from refusing to hire 

an employee on the basis of homosexuality unless the 

particular applicant's sexual conduct would adversely 

affect his or her employment responsibilities. Padula 

maintains that this policy, which was disclosed in 

various public statements and letters issued from the 

Bureau, provides us with “law to apply,” thus making 

the FBI's refusal to hire her reviewable. 
 

FN3. See, e.g., Civil Service Reform Act of 

1978, Pub.L. 95-454, Title 1, § 

101(a)(2)(C)(ii), 92 Stat. 1111, 1114 (1978) 

(codified at 5 U.S.C. § 2302(a)(2)(C)(ii) 

(1982)); Pub.L. 89-554, § 4(c), 80 Stat. 617 

(1966) (codified at 28 U.S.C. § 536 (1982)). 
 

[1][2] It is well settled that an agency, even one 

that enjoys broad discretion, must adhere to voluntar-

ily adopted, binding policies that limit its discretion. 

Vitarelli v. Seaton, 359 U.S. 535, 539, 79 S.Ct. 968, 

972, 3 L.Ed.2d 1012 (1959); Service v. Dulles, 345 

U.S. 363, 372, 77 S.Ct. 1152, 1156, 1 L.Ed.2d 1403 

(1957). In determining whether an agency's state-

ments constitute “binding norms,” we traditionally 

look to the present effect of the agency's pronounce-

ments. Statements that are merely prospective, im-

posing no rights or obligations on the respective par-

ties, will not be treated as binding norms. American 

Bus Ass'n v. U.S., 627 F.2d 525, 529 (D.C.Cir.1980). 

We also examine whether the agency's statements 

leave the agency free to exercise its discretion. Pro-

nouncements that impose no significant restraints on 

the agency's discretion are not regarded as binding 

norms. As a general rule, an agency pronouncement 

is transformed into a binding norm if so intended by 

the agency. Doe v. Hampton, 566 F.2d 265, 281-82 

(D.C.Cir.1977), and agency intent, in turn, is “ascer-

tained by an examination of the statement's language, 
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the context, and any available extrinsic evidence.” Id. 

at 281. 
 

[3] Although the FBI has no published regulation 

governing what factors may be utilized in selecting a 

special agent, internal guidelines and rules not for-

mally promulgated have occasionally been held to 

bind agency conduct. See, e.g., Mazaleski v. 

Treusdell, 562 F.2d 701, 717-18 n. 38 (D.C. *101 

**369 Cir.1977). The more than a dozen FBI letters 

to law schools involved here might well be sufficient 

to establish a binding policy if they in fact limited the 

Bureau's discretion. But they do not. 
 

Padula claims that the language of the FBI's var-

ious statements and letters makes it clear that the FBI 

has a policy not to discriminate on the basis of sexual 

preference, a policy under which only particular sex-

ual conduct that is shown directly to increase em-

ployee susceptibility to compromise or breach of trust 

is a bar to employment. Thus, she maintains that the 

FBI's binding policy made sexual preference in and 

of itself irrelevant to the selection process. We read 

no such message in the FBI's statements. At best for 

appellant, the pronouncements reaffirm the Bureau's 

traditional pledge “not to improperly discriminate 

against any applicant,” and to direct a “focus in per-

sonnel matters ... on conduct rather than status or 

preference.” Quite explicitly, though, the FBI states 

that: “[i]ndividual sexual orientation may involve 

conduct that is relevant to employment in the FBI in 

that it increases employee susceptibility to compro-

mise or breach of trust.” Contrary to Padula's asser-

tion that the FBI has made sexual preference irrele-

vant to the selection process, these statements indi-

cate that the Bureau does indeed look to an appli-

cant's sexual orientation, for it might “involve con-

duct that is relevant to employment.” 
 

Appellant points out that many of these state-

ments were made in the context of a campaign to 

enable the FBI to recruit at graduate schools that pro-

hibited recruiting by employers that discriminated on 

the basis of sexual preference. Be that as it may, we 

still can find no indication that the FBI renounced 

homosexuality as a basis for reaching employment 

decisions.
FN4

 Indeed, the FBI was very careful-if a bit 

clever-not to tie its hands in any way. For example, 

instead of executing a statement of nondiscrimination 

at Syracuse University, the Bureau simply reiterated 

its policy “not to improperly discriminate against any 

applicant.” When forced to clarify the practical effect 

of its policy, however, Assistant Director Mintz can-

didly admitted that homosexual applicants were un-

likely to be hired: 
 

FN4. Padula also relies on statements by 

FBI field agents, who told her that: 
 

while sexual preference is not a basis for 

hiring decisions, the FBI does not want to 

have agents subjected to blackmail or ex-

tortion based upon any practice in which 

they may engage. [emphasis added]. 
 

This statement simply transmits the same 

message as the Bureau's more formal let-

ters. Sexual preference per se is not a ba-

sis for hiring decisions, but sexual conduct 

is relevant. 
 

in fairness ... based upon experience, I can offer no 

specific encouragement that a homosexual appli-

cant will be found who satisfies all the require-

ments.... In any event, each case is reviewed inde-

pendently for an objective determination of suita-

bility. 
 

Despite the context, then, the FBI's statements 

cannot be construed, even in the most critical light, as 

cabining the FBI's traditional hiring discretion in the 

way appellant suggests. Arguably, the FBI has com-

mitted itself not to consider the sexual orientation of 

an applicant who can show he does not engage in sex, 

but it clearly has done no more. Appellant's noncon-

stitutional claim is therefore nonreviewable. 
 

III. 
[4][5] We turn to the constitutional claim for 

even where agency action is “committed to agency 

discretion by law,” review is still available to deter-

mine if the Constitution has been violated. See Doe v. 

Casey, 796 F.2d at 1517-18 & n. 33; see also Citizens 

to Preserve Overton Park v. Volpe, 401 U.S. at 413-

14, 91 S.Ct. at 822; WWHT, Inc. v. FCC, 656 F.2d 

807, 815 n. 15 (D.C.Cir.1981). Padula alleges that the 

FBI refused to hire her solely because of her homo-

sexuality and that this action denied her the equal 

protection of the law guaranteed by the fourteenth 

amendment.
FN5

 *102 **370 She urges us to recognize 

homosexuality as a suspect or quasi-suspect classifi-

cation. A suspect classification is subjected to strict 
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scrutiny and will be sustained only if “suitably tai-

lored to serve a compelling state interest.” City of 

Cleburne v. Cleburne Living Center, 473 U.S. 432, 

105 S.Ct. 3249, 3255, 87 L.Ed.2d 313 (1985), where-

as under heightened scrutiny given to a quasi-suspect 

class, the challenged classification must be “substan-

tially related to a legitimate state interest.” Mills v. 

Habluetzel, 456 U.S. 91, 99, 102 S.Ct. 1549, 1554, 

71 L.Ed.2d 770 (1982). 
 

FN5. The equal protection component of the 

fourteenth amendment is binding upon the 

federal government as part of the fifth 

amendment's due process clause. See Bol-

ling v. Sharpe, 347 U.S. 497, 499, 74 S.Ct. 

693, 694, 98 L.Ed. 884 (1954). Our analysis 

is governed by the Supreme Court's general 

approach of treating “Fifth Amendment 

equal protection claims ... precisely the same 

as equal protection claims under the Four-

teenth Amendment.” Weinberger v. Wiesen-

feld, 420 U.S. 636, 638 n. 2, 95 S.Ct. 1225, 

1228 n. 2, 43 L.Ed.2d 514 (1975). 
 

[6] We perceive ostensible disagreement be-

tween the parties as to the description of the class in 

question. The government insists the FBI's hiring 

policy focuses only on homosexual conduct, not ho-

mosexual status. By that, we understand the govern-

ment to be saying that it would not consider relevant 

for employment purposes homosexual orientation 

that did not result in homosexual conduct. Plaintiff 

rejects that distinction, suggesting that “homosexual 

status is accorded to people who engage in homosex-

ual conduct, and people who engage in homosexual 

conduct are accorded homosexual status.” But 

whether or not homosexual status attaches to some-

one who does not-for whatever reason-engage in ho-

mosexual conduct, appellant does not claim those 

circumstances apply to her. The parties' definitional 

disagreement is therefore irrelevant to this case. The 

issue presented us is only whether homosexuals, 

when defined as persons who engage in homosexual 

conduct, constitute a suspect or quasi-suspect classi-

fication and accordingly whether the FBI's hiring 

decision is subject to strict or heightened scrutiny. 
 

The Supreme Court has used several explicit cri-

teria to identify suspect and quasi-suspect classifica-

tions. In San Antonio School Dist. v. Rodriguez, 411 

U.S. 1, 93 S.Ct. 1278, 36 L.Ed.2d 16 (1973), the 

Court stated that a suspect class is one “saddled with 

such disabilities, or subjected to such a history of 

purposeful unequal treatment, or relegated to such a 

position of political powerlessness as to command 

extraordinary protection from the majoritarian politi-

cal process.” Id. at 28, 93 S.Ct. at 1294. The immuta-

bility of the group's identifying trait is also a factor to 

be considered. See Frontiero v. Richardson, 411 U.S. 

677, 686, 93 S.Ct. 1764, 1770, 36 L.Ed.2d 583 

(1973). However, the Supreme court has recognized 

only three classifications as suspect: race, Loving v. 

Virginia, 388 U.S. 1, 11, 87 S.Ct. 1817, 1823, 18 

L.Ed.2d 1010 (1967), alienage, Graham v. Richard-

son, 403 U.S. 365, 372, 91 S.Ct. 1848, 1852, 29 

L.Ed.2d 534 (1971); but see Ambach v. Norwick, 441 

U.S. 68, 72-75, 99 S.Ct. 1589, 1592-93, 60 L.Ed.2d 

49 (1979), and national origin, Korematsu v. United 

States, 323 U.S. 214, 216, 65 S.Ct. 193, 194, 89 

L.Ed. 194 (1944); and two others as quasi-suspect: 

gender, Mississippi University for Women v. Hogan, 

458 U.S. 718, 723-24, 102 S.Ct. 3331, 3335-36, 73 

L.Ed.2d 1090 (1982), and illegitimacy, Lalli v. Lalli, 

439 U.S. 259, 265, 99 S.Ct. 518, 523, 58 L.Ed.2d 503 

(1978). Appellant, asserting that homosexuals meet 

all the requisite criteria, would have us add homosex-

uality to that list. Appellees, on the other hand, con-

tend that two recent cases, Bowers v. Hardwick, 478 

U.S. 186, 106 S.Ct. 2841, 92 L.Ed.2d 140 (1986) and 

Dronenburg v. Zech, 741 F.2d 1388 (D.C.Cir.1984), 

are insurmountable barriers to appellant's claim. We 

agree. 
 

In Dronenburg, a naval petty officer claimed 

violation of his constitutional rights to privacy and to 

equal protection of the laws because he was dis-

charged from the Navy for engaging in homosexual 

conduct. A panel of this court rejected the claim, 

holding that “we can find no constitutional right to 

engage in homosexual conduct and, ... as judges, we 

have no warrant to create one.” Id. at 1397. Although 

the court's opinion focused primarily on whether the 

constitutional right to privacy protected homosexual 

conduct, the court reasoned that if the right to privacy 

did not *103 **371 provide protection “then appel-

lant's right to equal protection is not infringed unless 

the Navy's policy is not rationally related to a permis-

sible end.” Id. at 1391. The unique needs of the mili-

tary, the court concluded, justified discharge for ho-

mosexual conduct. Id. at 1398. 
 

Dronenburg anticipated by two years the Su-
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preme Court's decision in Hardwick, in which the 

Court upheld a Georgia law criminalizing sodomy 

against a challenge that it violated the due process 

clause. In Hardwick, the Court explained that the 

right to privacy as defined in its previous decisions 

inheres only in family relationships, marriage and 

procreation and does not extend more broadly to all 

kinds of private sexual conduct between consenting 

adults. 106 S.Ct. at 2844. Putting the privacy prece-

dent aside, the Court further concluded that a right to 

engage in consensual sodomy is not constitutionally 

protected as a fundamental right since it is neither 

“implicit in the concept of ordered liberty,” id. at 

2844 (quoting Palko v. Connecticut, 302 U.S. 319, 

325-26, 58 S.Ct. 149, 151-52, 82 L.Ed. 288 (1937)), 

nor “deeply rooted in this Nation's history and tradi-

tion.” Id. (quoting Moore v. East Cleveland, 431 U.S. 

494, 503, 97 S.Ct. 1932, 1938, 52 L.Ed.2d 531 

(1977) (opinion of Powell, J.)). Accordingly, the 

Court's review of the Georgia statute inquired only 

whether a rational basis for the law existed. And the 

Court determined that the presumed beliefs of the 

Georgia electorate that sodomy is immoral provide an 

adequate rationale for criminalizing such conduct. Id. 

at 2846. 
 

Padula argues that both Dronenburg and Hard-

wick are inapposite because they addressed only the 

scope of the privacy right, not what level of scrutiny 

is appropriate under equal protection analysis. But as 

we have noted, Dronenburg did involve an equal 

protection claim. Although the court did not explicit-

ly consider whether homosexuals should be treated as 

a suspect class, it seemed to regard that question set-

tled by its conclusion that the Constitution does not 

afford a privacy right to engage in homosexual con-

duct. See 741 F.2d at 1391, 1398. In Hardwick, to be 

sure, plaintiffs did not rely on the equal protection 

clause, but after the Court rejected an extension of 

the right to privacy, it responded to plaintiffs' alter-

nate argument that the Georgia law should be struck 

down as without rational basis (under the due process 

clause) since it was predicated merely on the moral 

judgment of a majority of the Georgia electorate. The 

Court summarily rejected that position, refusing to 

declare the Georgian majoritarian view “inadequate” 

to meet a rational basis test. Hardwick, 106 S.Ct. at 

2846. We therefore think the courts' reasoning in 

Hardwick and Dronenburg forecloses appellant's 

efforts to gain suspect class status for practicing ho-

mosexuals. It would be quite anomolous, on its face, 

to declare status defined by conduct that states may 

constitutionally criminalize as deserving of strict 

scrutiny under the equal protection clause. More im-

portantly, in all those cases in which the Supreme 

Court has accorded suspect or quasi-suspect status to 

a class, the Court's holding was predicated on an un-

articulated, but necessarily implicit, notion that it is 

plainly unjustifiable (in accordance with standards 

not altogether clear to us) to discriminate invidiously 

against the particular class. E.g. compare Frontiero v. 

Richardson, 411 U.S. 677, 686-87, 93 S.Ct. 1764, 

1770, 36 L.Ed.2d 583 (1973) (statutory distinctions 

between the sexes often invidiously relegate women 

to inferior positions); with Massachusetts Board of 

Retirement v. Murgia, 427 U.S. 307, 313, 96 S.Ct. 

2562, 2566, 49 L.Ed.2d 520 (1976) (aged have not 

been subject to invidious discrimination justifying 

extra protection from the political process). If the 

Court was unwilling to object to state laws that crim-

inalize the behavior that defines the class, it is hardly 

open to a lower court to conclude that state sponsored 

discrimination against the class is invidious. After all, 

there can hardly be more palpable discrimination 

against a class than making the conduct that defines 

the class criminal. Accord Baker v. Wade, 769 F.2d 

289, 292 (5th Cir.1985); Rich v. Secretary of the Ar-

my, 735 F.2d 1220, 1229 (10th Cir.1984). 
 

That does not mean, however, that any kind of 

negative state action against homosexuals*104 **372 

would be constitutionally authorized. Laws or gov-

ernment practices must still, if challenged, pass the 

rational basis test of the equal protection clause. A 

governmental agency that discriminates against ho-

mosexuals must justify that discrimination in terms of 

some government purpose. Appellants did not specif-

ically argue that the FBI's practices challenged here 

failed that lesser examination-perhaps because the 

Supreme Court in Hardwick rejected a similar ration-

al basis argument under the due process clause. But 

assuming the argument is implicit in their equal pro-

tection challenge, we think it was squarely rejected in 

Dronenburg. In Dronenburg, the court held that it 

was rational for the Navy to conclude that homosex-

ual conduct was detrimental to the maintenance of 

morale and discipline. 741 F.2d at 1398. The court 

observed that homosexuality “generate[s] dislike and 

disapproval among many ... who find it morally of-

fensive,” and, moreover, is criminalized in many 

states. Id. 
 

The FBI, as the Bureau points out, is a national 
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law enforcement agency whose agents must be able 

to work in all the states of the nation. To have agents 

who engage in conduct criminalized in roughly one-

half of the states 
FN6

 would undermine the law en-

forcement credibility of the Bureau. Perhaps more 

important, FBI agents perform counterintelligence 

duties that involve highly classified matters relating 

to national security. It is not irrational for the Bureau 

to conclude that the criminalization of homosexual 

conduct coupled with the general public opprobrium 

toward homosexuality exposes many homosexuals, 

even “open” homosexuals, to the risk of possible 

blackmail to protect their partners, if not themselves. 

We therefore conclude the Bureau's specialized func-

tions, like the Navy's in Dronenburg, rationally justi-

fy consideration of homosexual conduct that could 

adversely affect that agency's responsibilities. The 

judgment of the district court is hereby 
 

FN6. See Hardwick, 106 S.Ct. at 2845. 
 

Affirmed. 
 
C.A.D.C.,1987. 
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