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ICJ SUBMISSION TO THE UNIVERSAL PERIODIC REVIEW OF BANGLADESH 

1. The International Commission of Jurists (ICJ) welcomes the opportunity to contribute to 
the Human Rights Council’s Universal Periodic Review (UPR) of Bangladesh. In this submission, the 
ICJ brings to the attention of the Human Rights Council’s Working Group on the UPR (Working 
Group) and to the Human Rights Council (Council) issues concerning: (1) the independence and 
impartiality of the judiciary; (2) the lack of transparent appointment procedures for public 
prosecutors; (3) the use of the Presidential Pardon in cases concerning allegations of gross human 
rights violations; and (4) Bangladesh’s engagement with international human rights instruments 
and mechanisms. 

Independence and Impartiality of the Judiciary 

2. As noted by the Special Rapporteur on the independence of judges and lawyers, “the 
principle of separation of powers… is the bedrock upon which the requirements of judicial 
independence and impartiality are founded.”i The Human Rights Committee has affirmed that 
States parties to the International Covenant on Civil and Political Rights (ICCPR), including 
Bangladesh, must “take specific measures guaranteeing the independence of the judiciary, 
protecting judges from any form of political influence in their decision-making through the 
constitution or adoption of laws establishing clear procedures and objective criteria for the 
appointment, remuneration, tenure, promotion, suspension and dismissal of member of the 
judiciary and disciplinary sanctions taken against them”.ii The Committee has warned that “[a] 
situation where the functions and competencies of the judiciary and the executive are not clearly 
distinguishable or where the latter is able to control or direct the former is incompatible with the 
notion of an independent tribunal” and violates article 14 of the ICCPR.iii Similarly, the Committee 
against Torture, as well as the Committee on the Elimination of Racial Discrimination, have 
repeatedly stressed the importance of enacting legislation or taking other measures to guarantee 
an independent judiciary. The Committees stress that ensuring judicial independence is part of a 
State’s obligation to guarantee effective protection against, and remedies for, violations of 
international treaties.iv 

3. Independence and impartiality, while intrinsically related, are distinct concepts. 
Independence refers to the autonomy of a judge to decide a case without any interference. Judicial 
independence is often assessed on two levels: (1) institutional independence of the judiciary (the 
degree to which the judiciary is free from any influence or interference from the other branches of 
Government); and (2) individual independence (the degree to which a particular judge is able to 
decide a case on the basis of facts in accordance with law without any political pressure, improper 
influence, threats, inducements, violence or any other form of interference).  

4. Impartiality refers to the state of mind of the judge. The Human Rights Committee sets out 
two requirements to assess impartiality. First, judges must not allow their judgment to be 
influenced by personal bias or prejudice, nor harbour preconceptions about the particular case 
before them, nor act in ways that improperly promote the interests of one of the parties to the 
detriment of the other. Second, the tribunal must also appear to a reasonable observer to be 
impartial. 

5. International standards require States to appoint judges in a transparent manner, on the 
basis of their legal skills and qualifications. The UN Basic Principles on the Independence of the 
Judiciary specify that: “Persons selected for judicial office be individuals of integrity and ability with 
appropriate training or qualifications in law”. While the means of appointment is left to States’ 
discretion, any procedure or method of appointment must guarantee judicial independence, both 
institutional and individual, as well as impartiality, both objective and subjective. 

6. In 2000, the Supreme Court of Bangladesh issued the landmark judgment Secretary, 
Ministry of Finance v Masdar Hossain (20 BLD (2000) AD 141) in which it called for the separation 
of the lower Judiciary from the Executive, enumerating 12 criteria to strengthen the independence 
of the judiciary. In 2007, the then Caretaker Government took steps to implement the judgment, 
issuing two ordinances and four service rules.v In 2009, the present Government amended the 
Code of Criminal Procedure 1898 by Act No. XXXII of 2009, formally removing any further 
interference from the executive in the appointment of judicial magistrates. In its first UPR, 
Bangladesh pledged to “take measures to ensure the independence of the judiciary”. 

7. In this regard, the ICJ raises the following issues relating to the independence and 
impartiality of the judiciary in Bangladesh: 
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(i) The Need to Uphold the Separation of Powers 

8. Notwithstanding the efforts to establish an independent Judicial Service Commission, no 
separate secretariat has yet been created for the judiciary. Thus, procedures for the appointment, 
transfer and promotion of lower judiciary judges are still administered through the Ministry of Law, 
Justice and Parliamentary Affairs. As a result, premature transfers, arbitrary postings, promotions 
and removals may be used as incentives or disincentives. This invariably affects the independence 
of the judiciary both at an institutional level as well as at the individual level. 

(ii) The Need for Specific Criteria for Judicial Appointments 

9. Bangladesh does not have legislation establishing appointment criteria for Supreme Court 
judges. The fourth amendment to the Constitution in 1975 abolished the requirement that the 
President consult the Chief Justice of the Supreme Court of Bangladesh in the appointment of 
superior court judges. In the early 1990s, political appointments became more frequent. In 2008, 
the High Court Division of the Supreme Court made clear that the Chief Justice’s recommendations 
for judicial appointments were binding on the President.vi The Supreme Court upheld this judgment 
in 2009 and recommended that a law be enacted specifying guidelines, stating that: “in the matter 
of selection of judges, the opinion of the chief justice should be dominant in the area of legal 
acumen and suitability for the appointment…in the area of antecedents the opinion of the executive 
should be dominant”.vii In June 2010, the High Court asked the Government why specific guidelines 
had not been framed for the appointment of judges.viii Two years have passed and the Government 
has yet to enact specific legislation for the appointment of judges. Instead, in 2011, the 15th 
Amendment to the Constitution brought back the requirement to consult the Chief Justice.  
Whether this is being fully complied with is unclear. 

(iii) Minimum Qualification for Members of the Judiciary 

10. According to international standards, the appointment of judges must be transparent and 
objective, based on legal skills and education. Currently, Article 95 of the Constitution of 
Bangladesh provides few requirements for appointing judges to the Supreme Court such that the 
candidate must: (1) be a citizen of Bangladesh; and (2) have practiced law in the Supreme Court 
for at least ten years or held judicial office for at least ten years or have other such qualifications 
as may be ‘prescribed by law’. The open nature of these guidelines leaves appointment prone to 
political considerations, rather than competence and expertise. ix 

(iv) The Need for Criteria in the Promotion of Judges 

11. Under international law, the promotion of judges must be based on objective factors, 
notably ability, integrity and experience.x The Beijing Statement of Principles of the Independence 
of the Judiciary in the LAWASIA Region also states that judges must be promoted on the basis of 
an objective assessment of factors such as competence, integrity, independence and experience.xi  
In 2009, the Supreme Court held that the appointment of the Chief Justice must be on the basis of 
seniority.xii This is reflected in Articles 96 and 97 of the Constitution.  Notwithstanding, four of the 
last six appointments to the office of Chief Justice have disregarded the principle of seniority. The 
President’s appointment of Chief Justice A.B.M. Khairul Haque in September 2010 superseded two 
more senior judges in the Appellate Division. The Supreme Court Bar Association condemned the 
selection. xiiiThe appointment of the current Chief Justice of Bangldesh, Justice Mazammel Hossain 
in May 2011 again superseded the most senior judge Justice Shah Abu Nayeem Mominur Rahman. 
Justice Mominur Rahman subsequently resigned his postxiv. The lack of transparent and objective 
criteria for the promotion of judges undermines the independence and impartiality of the judiciary. 

(v) Arbitrariness in Judicial Action 

12. There are frequent reports of High Court Judges refusing to hear matters on the grounds 
of feeling ‘embarrassment.’ xv It is not clear what is meant by this or from where the 
‘embarrassment’ emanates. In May 2012, for example, certain judges of the High Court said they 
were  ‘embarrassed’ to hear the bail petitions of prominent opposition leaders. Another bench 
passed dissenting orders on a bail petition.xvi 

13. These examples raise concerns about whether the Courts are functioning independently 
and impartially. In December 2009, the Dhaka Court refused to grant bail to opposition BNP 
leader Arif Islam for his involvement with the 21 August grenade attack.xvii In June 2010, another 
opposition leader Mirza Abbas, an ex-minister and member of the BNP Standing Committee, was 
arrested.xviii He was granted bail but not released, as he was at the same time arrested on other 
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charges and denied bail on those charges.xix In May 2012, two High Court benches refused to hear 
the bail petitions filed by senior BNP leaders who were implicated in two criminal cases regarding 
arson attacks and bomb blasts in Dhakar during hartal.xx On 16 May 2012, the Dhaka Chief 
Metropolitan Magistrate Court rejected the bail petitions of 33 top leaders of the 18-party 
opposition alliance in an arson attack.xxi 

(vi) Withdrawal of Cases 

14. In 2009, a Committee was established by the Minister for Law to review applications for 
withdrawal of frivolous cases instigated for political reasons. By March 2011, the Committee had 
recommended withdrawal of 4,687 cases, most of which allegedly involved members of the ruling 
coalition.xxii Cases included twelve corruption cases implicating senior ruling party leaders, their 
supporters and relatives. xxiii  The Committee was reluctant to withdraw similar cases against 
opposition party leaders, journalists and human rights activists including journalist Jahangir Alam 
Akash, whom the caretaker government had implicated in false criminal charges after his work on 
extrajudicial killings.xxiv The Committee has not been consistent in reviewing and withdrawing cases, 
apparently using its power to benefit those affiliated with the ruling party. 

Appointment of Public Prosecutors 

15. Bangladesh has a longstanding practice of appointing ruling party-affiliated lawyers as 
public prosecutors. It is alleged that the current Government has replaced the entire group of 
public prosecutors with members or supporters of the governing party and has also made 
politically-motivated appointments to the Office of the Attorney General.xxv While there is no 
universal prescription for the process of appointment of public prosecutors, States are nonetheless 
required to ensure that persons appointed as prosecutors are individuals of integrity and ability, 
with appropriate training and qualifications.xxvi The appointment procedure must also “embody 
safeguards against appointments based on partiality or prejudice, excluding any discrimination 
against a person on the grounds of race, colour, sex, language, religion, political or other opinion, 
national, social or ethnic origin, property, birth economic or other status…”xxvii 

Presidential Pardons 

16. The repeated granting of presidential pardons to persons convicted of serious crimes is a 
matter of concern.  The United Nations Updated Set of Principles for the Protection and Promotion 
of Human Rights through Action to Combat Impunity stresses that clemency measure must not 
interfere with the State’s duty to provide reparations for human rights violations.  In situations 
involving human rights violations,xxviii the United Nations Basic Principles and Guidelines on the 
Right to a Remedy and Reparations for Victims of Gross Violations of International Human Rights 
Law and Serious Violations of International Humanitarian Law require States to investigate, 
prosecute and where the evidence is sufficient, to convict and duly punish perpetrators of human 
rights violations.  

17. In September 2010, President Zillur Rahman granted presidential pardons to 20 death row 
inmates convicted of murdering the Jubo Dal (opposition party BNP’s Youth Group) leader Sabbir 
Ahmed Gama. Gama had been the nephew of former BNP deputy minister Ruhul Quddus Talukar 
Dulu, who had been gunned down in 2004 in Natore.xxix In July 2011, the President granted a 
pardon to AHM Biplob, son of ruling party leader Abu Taher of Laxmipur; Biplob was convicted and 
sentence to death for the murder of Nurul Islam, BNP leader – the main opposition party.xxx 

International Human Rights Instruments and Mechanisms 

18. The Government of Bangladesh is a party to several of the core human right treaties, but it 
is yet to become party to the Optional Protocol (OP) to the ICCPR, the Second OP to the ICCPR, the 
OP to the International Covenant on Economic, Social and Cultural Rights (ICESCR), the OP to the 
Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment 
(OPCAT), the Third OP to the Convention for the Rights of the Child (CRC), and the International 
Convention for the Protection of All Persons from Enforced Disappearances (CPED). 

19. The Government of Bangladesh has not adhered to the periodic reporting deadlines to the 
treaty bodies with initial Reports under the ICCPR and the ICESCER pending for a decade. It has 
not extended a standing invitation to the Special Procedures, and has pending requests for visits by 
the Special Rapporteur on the promotion and protection of the right to freedom of opinion and 
expression; the Independent Expert on water and sanitation; the Independent Expert on minority 
issues; the Special Rapporteur on extrajudicial, summary or arbitrary executions; the Special 
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Rapporteur on independence of judges and lawyers; the Special Rapporteur on contemporary 
forms of slavery; the Special Rapporteur on contemporary forms of racism, racial discrimination, 
xenophobia and related intolerance; and the Special Rapporteur on the human rights of internally 
displaced persons. 

Recommendations 

20. The ICJ calls upon the Working Group and the Council to recommend to the Government of 
Bangladesh to: 

Concerning the independence and impartiality of the judiciary 

i). Establish an independent secretariat to work with the Judicial Services Commission to 
ensure that the appointment, transfer and promotion for members of the lower judiciary is 
not administered by the Ministry of Law, Justice and Parliamentary affairs; 

ii). Enact specific guidelines in the Constitution or by law for the appointment of judges so as 
to ensure that there is no discrimination on the basis of race, colour, sex, language, 
religion, political or other opinion, national, linguistic or social origin, property, income, 
birth or other status; 

iii). Implement the 2009 Supreme Court decision in Idrisur Rahman v Bangladesh so as to 
follow recommendations of the Chief Justice of the Supreme Court of Bangladesh 
concerning the appointment of Supreme Court judges;  

iv). Amend Article 95 of the Constitution to include more detailed minimum qualifications for 
the appointment of members of the judiciary; or enact legislation prescribing such 
qualifications as per Article 95; 

v). Respect the principle of seniority as reflected in articles 96 and 97 of the Constitution, in 
the appointment of the Chief Justice of the Supreme Court of Bangladesh; 

Concerning the appointment of public prosecutors 

vi). Enact legislation ensuring that only persons of highest integrity and expertise, with 
appropriate training and qualifications, are appointed as public prosecutors; 

vii). Ensure that any appointment guidelines include safeguards against appointments based on 
partiality or prejudice, excluding any discrimination against a person on the grounds of 
race, colour, sex, language, religion, political or other opinion, national, social or ethnic 
origin, property, birth economic or other status; 

Concerning the use of Presidential Pardons 

viii). The granting of pardons or clemency should not be used to frustrate or interfere with the 
obligation to provide effective legal remedy and reparations to victims of human rights 
violations; 

Concerning international instruments and mechanisms 

ix). Become party to: the OP to the ICCPR, the Second OP to the ICCPR, the OP to the ICESCR, 
the OPCAT, the Third OP to the CRC, and the CPED; 

x). Accept the requests of the Special Rapporteur on the promotion and protection of the right 
to freedom of opinion and expression, the Independent Expert on water and sanitation, the 
Independent Expert on minority issues, the Special Rapporteur on extrajudicial, summary 
or arbitrary executions, the Special Rapporteur on independence of judges and lawyers, the 
Special Rapporteur on contemporary forms of slavery, the Special Rapporteur on 
contemporary forms of racism, racial discrimination, xenophobia and related intolerance, 
and the Special Rapporteur on the human rights of internally displaced persons to 
undertake official missions in Bangladesh at the earliest possible opportunity, and extend 
to them all reasonable cooperation and assistance to facilitate a timely and effective 
country mission; 

xi). Present to the Council, as soon as possible after adoption of the outcome document for the 
UPR of Bangladesh, a national plan of action for the implementation of accepted 
recommendations and voluntary pledges and commitments; and 

xii). Present to the Council, two years after adoption of the outcome document, a mid-term 
progress report on the status of implementation of recommendations and voluntary 
pledges and commitments. 
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