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Introduction

Introduction to  Ghana

T hroughout the  w orld G hana is well-know n for the fact th a t it  was 
the first coun try  in b lack A frica to  be free from  colonial dom ination . 
In  1957 G hana gained its independence. The nam e o f its first leader, 
Dr. Kwame N krum ah, will forever be linked w ith  this great historical 
event w hich set in to  m o tio n  the  decolonization and em ancipation  o f 
m any o ther, u n fo rtu n a te ly  n o t all, countries in Africa.

Less know n m ay be the political and constitu tiona l h isto ry  o f G hana 
since 1957. It is o f relevance to  highlight the  m ain developm ents in this 
h istory . Lack o f know ledge th e reo f m ay easily lead to  a m isapprecia- 
tion  o f the present-day situation  in Ghana.

On the 6 th  o f M arch 1957 G hana gained its independence and ad o p t
ed as its m o tto  “ F reedom  and Ju s tic e ” . Its co nstitu tion  was p a tte rn ed  
u p o n  the  W estm inster M odel, id est parliam entary  dem ocracy. Dissatis
faction  w ith  this m odel becam e apparen t alm ost im m ediately afte r
wards: in 1958 the Preventive D eten tion  Act was passed. This act was 
m eant to  be an in strum en t to  silence the opposition  and was in fact so 
used. The courts, relying on strict rules o f in terp re ta tion , refused to  
grant writs o f habeas corpus or to  en terta in  appeals applied for or 
lodged by people detained  under this Act.

In 1960 G hana becam e a R epublic, la ter to  be referred  to  as the First 
R epublic. The 1960 C o n stitu tion  provided for a m ixed presidential-par
liam entary  m odel. The President, Dr. Kwame N krum ah, acquired con
siderable pow ers. A m ong these was the  P resident’s pow er to  remove at 
any tim e, for reasons w hich appeared to him  sufficient, a judge of the 
Suprem e C ourt or High Court. In a period  o f less th an  tw o years the 
P resident rem oved the Chief Justice  and alm ost all o f the senior judges
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of th e  Suprem e C ourt and  th e  High C ourt. No reasons were given and, 
indeed, needed  to  be given. I t  was cu rren t know ledge at the tim e, th a t 
th e  P resident was disgruntled abou t some o f the decisions the jud iciary  
had  rendered  against the governm ent, despite the fact th a t  the Suprem e 
C ourt during this period  had  given a judgm ent in w hich it declined to 
review  the  Preventive D eten tion  A ct o f 1958 u nder the  new  co n stitu 
tion , the R e A k o to  case (1962). The supression o f free speech and  of 
th e  freedom  o f the  individual could, therefo re , continue in  an u n h am 
pered  way.

It was during the F irst R epublic th a t G hana m ade great strides in the 
advancem ent o f social justice. Eree education  in  prim ary  and secondary 
schools was in troduced , a large num ber o f scholarships to  the secondary 
schools were established for children o f farm ers, and free m edical a tten 
tio n  at governm ent hospitals was m ade available. Econom ically , how 
ever, G hana rem ained dependen t upon  one crop fo r its lifeb lood  o f fo r
eign inpu ts w hich was and  to  the present day still is cocoa. The price of 
cocoa is d ic ta ted  by  th e  fluctuations of th e  w orld m arket. In  the early 
sixties it reached  a very low  level. A  radical restructu ring  o f the  econo
m y, especially by  rapidly increasing its public sector in itia ted  b y  the 
N krum ah governm ent, largely failed because it did n o t take sufficient 
accoun t o f G hana’s alm ost exclusive dependency on cocoa, and , th e re 
fore, lim ited  possibilities.

The First R epublic came to  an end  in 1966 and was replaced by 
G hana’s first m ilitary governm ent, the N ational L iberation Council 
(NLC). This governm ent saw itself, essentially, as a caretaker. By 1969 
it had  re tu rn ed  G hana again to  constitu tiona l rule. The pream ble to  the 
1969 C onstitu tion  is revealing of th e  events of the  pre-1966 period. It 
read  (in p a r t) :

“We the chief and  people o f G hana having experienced a regime 
of ty ranny .

R em em bering w ith  gratitude the  heroic struggle against oppres
sion.

Having solem nly resolved never again to  be subjected  to  like 
regime.

D eterm ined to  secure fo r all o f us a C onstitu tion  w hich shall 
establish the sovereignty o f the  people and the  rule o f law as the 
foun d a tio n  o f our society and  w hich shall guarantee

freedom  o f th o u g h t, expression and religion;
ju stice , social, econom ic and political;
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respect fo r the  d ignity  o f the individual and equality  o f o p p o r
tu n ity .”

The Second R epublic was n o t given m uch tim e to  m ature . In  1972 
the civilian governm ent, headed  by  Prim e-M inister K ofi Busia, was 
top p led  by  the  arm y. The new  m ilitary governm ent, the  N ational R e
d em ption  Council, la ter to  be renam ed the  Suprem e M ilitary Council, 
was led by  Colonel A cheam pong. In stitu tionalised  ram pant co rrup tion  
and  incom petency  are the m ain characteristics of this governm ent. 
Grow ing public opposition  spearheaded b y  the professional bodies led 
to  a successful coup in  1978: the Suprem e M ilitary Council II (SMC II) 
u nder General A kuffo  was form ed.

The SMC II m ade preparations for a re tu rn  to  civilian rule. A  new  
co n stitu tio n  was draw n up . Elections were held. Before the p rom ulga
tio n  o f the  new  co n stitu tio n  yet ano th er coup, this tim e by  ju n io r o ffi
cers, overthrew  the SMC II in Ju n e  1979. The new  m ilitary governm ent, 
the  A rm ed Forces R evolutionary  Council under the leadership o f Flight- 
L ieu tenan t Je rry  Rawlings, did n o t, however, postpone G hana’s re tu rn  
to  civilian rule. In  Septem ber 1979 it handed  over pow er to  the elected  
civilian regime. In  the  few m onths o f its existence it had  devoted itself 
to  a “ clean up exercise” . M any m ilitary  officers, form er officials and 
w ealthy businessm en were tried  b y  special m ilitary courts, the special 
A FR C -courts, during this short period. Eight governm ent officials, 
am ong w hom  were form er Heads o f S tate, were actually  executed.

G hana’s T hird  R epublic was based on a co n stitu tio n  containing an 
elaborate chap te r on fundam ental rights and freedom s and provisions 
for their en forcem ent in the  High C ourt. Its President was Dr. L im ann, 
the leader o f the  P eople’s N ational Party  (PNP). U nder the new  consti
tu tio n , the  governm ent was n o t em pow ered to  quash the  sentences of 
the special A FR C  courts. Som e decisions o f these courts were, how ever, 
quashed by the High C ourt. A  special tribunal under Justice  I.K . A bban, 
was set up to  supervise the con tin u atio n  o f the ‘house-cleaning’ exercise 
s tarted  u nder the A FRC regime. This tribunal passed a few sentences 
and d ropped  some o ther cases p repared  under the  A FR C, allegedly for 
lack o f evidence.

The Third  R epublic o f  G hana came to  an end on 31 D ecem ber 1981. 
On th a t day the  Lim ann governm ent was overthrow n in a m ilitary coup 
again led by F ligh t-L ieutenant Je rry  Rawlings. A new  m ilitary govern
m ent, the  Provisional N ational Defence Council (PNDC) was established 
u nder a Proclam ation. In  the  pream ble to  this P roclam ation it was said
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th a t the  G overnm ent th a t assum ed office up o n  the com ing in to  force of 
the 1979 C onstitu tion  had  b e tray ed  the  tru st reposed in  it  by  the people 
o f G hana, and  th a t it thus becam e necessary fo r the  PNDC to  assume 
the  reins o f governm ent o f the R epublic o f G hana in  the in te rest o f the 
sovereign people o f G hana. The pream ble fu rth e r s ta ted  th a t it “ is n ec
essary th a t m achinery  should be established fo r the p ro p er adm inistra
tio n  o f G hana and  for the due establishm ent o f true  dem ocracy” . In 
this respect the  P roclam ation  itself provided for the  estab lishm ent of 
Public Tribunals, in d ep en d en t o f the  regular courts, fo r the  tria l and 
pun ishm ent o f offences specified by  law. The regular courts were to  
con tinue to  fu n c tio n  w ith  the  same pow ers and  duties as before the  rev
o lu tion , subject to  any laws decreed by the  PNDC.

The 1979 C o n stitu tio n  was suspended by  the P roclam ation and by  a 
la ter A m endm ent Law (PNDC Law 42 , 1982) re troactively  abrogated. 
In this A m endm ent Law the PNDC also set ou t the directive principles 
o f s ta te  policy. Special a tten tio n  m ay be draw n to  the first tw o p rinci
ples, which read:

“All organs o f  G overnm ent, persons and au thorities exercising 
legislative, executive, adm inistrative or judicial pow er, shall be 
guided in the perform ance o f th e ir functions by the follow ing D i
rective Principles o f S ta te  Policy w hich provide the basic fram e
w ork  fo r the  exercise of all pow ers of G overnm ent:
( a ) . . 
a basis o f social ju stice  and equality  o f opportun ities  is to  be estab
lished, particu lar a tten tio n  being paid  to  the deprived sections of 
the  com m unity , and to  the reconstruction  o f the  society in  a revo
lu tionary  process d irec ted  against th e  previous structures of injus
tice and exp lo ita tion ;

. .respect fo r fundam ental hum an  rights and for the d ignity  o f the 
hum an person are to  be cultivated  am ong all sections o f  the  society 
as p a rt of the  basis o f social ju s t ic e ; ...”

It seems th a t these tw o  principles are a relevant sum m ary o f the fu n 
dam ental question  each co u n try , in p articu lar each developing coun try , 
faces: can social justice be m ated  w ith  individual rights and  freedom s?

G hana’s h is to ry  o f independence, which is only very briefly  and 
therefo re  inadequately  set o u t above, shows a continuing search for a 
p ro p er balance betw een  social justice and individual rights. In  this
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search various governm ents, o f b o th  a civilian and m ilitary character, 
the  jud iciary , and private individuals and organisations have p layed  a 
m ore or less conspicuous role. This rep o rt o f an outside observer m ust 
lim it itself to  the  present-day enforcem ent o f the Rule o f Law in Ghana.

Background to  th e  ICJ Mission

The In terna tional Com m ission o f Ju ris ts  has for m ore th an  30 years 
sought to  p ro m o te  the  rule o f law  and the  legal p ro tec tio n  o f hum an 
rights in all parts o f the  w orld. As early as 1959, it  proclaim ed the d y 
nam ic concep t o f  the  Rule o f  Law according to  w hich lawyers should 
seek n o t only to  safeguard and  advance p eo p le’s civil and political rights, 
b u t also to  establish social, econom ic, educational and cultural cond i
tions u nder w hich th e ir legitim ate aspirations and dignity  m ay be realized.

M ore recen tly  it has sponsored a series o f regional seminars in  the 
th ird  w orld dealing w ith  m atters o f concern  to  lawyers and others w ith 
in the  d iffe ren t regions. A m ong these have been the Dar-er-Salaam sem i
nar in  1976 on  H um an R ights in  a O ne-Party S tate, and the  1978 D akar 
sem inar on D evelopm ent and  H um an Rights.

As a result o f this series o f sem inars, the In ternational Com mission o f 
Ju ris ts  has becom e increasingly concerned  w ith  the relationship betw een  
hum an rights and  developm ent, and  has partic ipa ted  actively in the p ro 
m o tio n  o f th e  concep t o f  the right to  developm ent as a hum an right.

I t was from  this perspective th a t the  In ternational Com m ission was ex 
trem ely in terested  in  sending a representative to  G hana w ho w ould be 
able to  in form  it n o t only ab o u t the  adm inistration  and safeguards to  en
sure fair trials and defence rights, b u t also m ore generally abou t the sit
u a tion  concerning hum an  rights in the  light o f the  right to  developm ent.

A  request fo r perm ission for such a m ission was sent to  the  Head o f 
S tate of G hana, F light-L ieutenant Je rry  Rawlings, in  Ju n e  1982. For 
various reasons the  m ission was able to  take place only in June-Ju ly  1984.

Purpose and scope o f M ission; Sources o f in fo rm ation

The au th o r o f the  present rep o rt was in G hana from  Ju n e  23 to  Ju ly
8, 1984, a period  o f tw o  weeks. During his mission he interview ed the 
Head of S tate o f G hana, various governm ent officials, lawyers, m agis
trates, m em bers o f Public T ribunals, professors, s tuden t leaders, trade
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union  leaders, church  leaders, journalists, businessm en, m em bers o f the 
new ly established W orkers D efence C om m ittees and m em bers o f hum an  
rights organizations.

The M inistries o f Foreign Affairs and Justice  were in fo rm ed  abou t 
the  ICJ Mission. The A ttorney-G eneral was particularly  helpful in  ar
ranging interview s w ith  various high governm ent officials. The au th o r is 
also grateful to  th e  U niversity o f G hana (Legon). This U niversity p ro 
vided h im  w ith  accom m odation  and w ith  a car. Petrol, w hich is a scarce 
and  expensive com m odity  these days in  G hana, was generously provided 
fo r b y  th e  G overnm ent o f G hana.

The m ain them es in these interview s were the present-day adm inistra
tio n  of justice in  G hana, especially in  the light o f the existence o f Public 
Tribunals alongside th e  regular courts, and m ore generally the  hum an 
rights situations in  the light o f the right to  developm ent. The observer 
a tten d ed  several sessions o f the Public Tribunals. He was also allow ed to  
visit a m edium -security  prison w here he spoke w ith  a num ber o f deta in 
ees. Due to  his restric ted  stay the observer had  to  lim it h im self to  en
quiries w ith in  the  capital, Accra, and its im m ediate surroundings.

All individuals in terview ed including those in opposition  to  th e  gov
ernm ent, freely expressed th e ir opinions. A nonym ity  was guaranteed. 
G overnm ent officials were very courteous in giving in fo rm ation . In  ad
d ition  to  in fo rm atio n  ob ta ined  from  interview s, the au th o r also received 
extensive w ritten  m aterials in  the form  o f speeches, declarations and so 
fo rth . G hana’s new spapers, radio and television are strictly  con tro lled  
by  the governm ent. Papers critical o f the  governm ent’s position  have 
n o t been  form ally banned  b u t their p rin ting  has been m ade im possible 
b y  m ore circuitous m eans. An excep tion  is found  in  the  bi-weekly 
papers o f the  C hristian Council of Churches and the R om an Catholic 
Church.

The purpose and  scope o f the  ICJ m ission to  G hana encom passed the 
whole range o f hum an  rights. The au th o r is well aware th a t  a tw o weeks 
stay in  G hana is far to o  lim ited  to  grasp the  significance o f all problem s 
relating to  the  p ro m o tio n  and p ro tec tio n  o f hum an  rights in a develop
ing co u n try  like G hana. I t  is in this perspective th a t  he subm its his find 
ings in  the p resen t rep o rt. The rep o rt is based on observations and  in te r
views o f the undersigned while in  G hana, on  w ritten  m aterial ob tained  
in G hana and on  press and  o th e r reports occurring since his visit.
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The Administration of Justice in Ghana

H istorical background

From  1957, the  year of independence, to  1966 G hana knew  a dual 
system  o f courts, inherited  from  colonial tim es. U nder this system  the 
Chief Justice  adm inistered all courts except the local courts presided  
over by local m agistrates. The local courts were at various tim es adm in
istered  by  the  M inister o f Justice  or the M inister of Local G overnm ent.

In  1966, a single system  o f courts under the Chief Justice  was in tro 
duced  in  G hana by the  C ourts D ecree, 1966. This Decree was suspended 
by  the 1969 C onstitu tion  w hich vested the judicial pow er o f  the S tate 
in the jud iciary  w ith  ju risd ic tion  in  all m atters civil and crim inal. The 
p resen t s tru c tu re  o f the  courts is still founded  on this C onstitu tion  de
spite the various m ilitary coups; the  proclam ations establishing the vari
ous m ilitary regimes invariably m ade all courts continue u n til provision 
was otherw ise m ade by  law. Thus the PNDC P roclam ation 1981 p ro 
vides th a t “no tw ithstand ing  the suspension o f the 1979 C o nstitu tion  
an un til provision is otherw ise m ade by law — (a) all courts in existence 
im m ediately before the  31st day o f D ecem ber, 1981, shall continue in 
existence w ith the same pow ers, duties and  functions under the  existing 
law  subject to  this P roclam ation and Laws issued th e reu n d er...”

The jud iciary  now  consists of the superior courts o f reco rd  called the 
Superior C ourt o f Ju d ica tu re , com prised o f  the  Suprem e C ourt, the 
C ourt o f A ppeal and the High C ourt o f Appeals, and also such inferior 
and trad itional courts as the  Parliam ent or the body  exercising its fu n c
tions, m ay by  law  establish. The inferior courts recognized are the Cir
cuit Courts, D istrict C ourts Grades I and II, and Juvenile courts. No a t
tem p t will be m ade here to  describe the  various jurisdictions o f these 
courts. I t  suffices to  say th a t there is a s ta tu to ry  right o f appeal in all
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cases. In  some instances w here the penalty  is either the  dea th  pena lty  or 
im prisonm ent for life, the  tria l m ust by law be by ju ry  o f seven lay m en 
and w om en. The D istrict C ourts, C ircuit C ourts and Juvenile C ourts are 
in general one-judge courts. In  trials up o n  ind ic tm en t u n d ertak en  b y  the 
Circuit C ourt, the  judge is, how ever, aided b y  th ree assessors; in  these 
cases th e  judge determ ines the  question  of guilt, b u t afte r ascertaining 
th e  opinions o f  the  assessors w hich are in tended  to  assist h im  in arriving 
at his ow n conclusion. All courts are m anned  by  judges w ho are highly 
tra ined  and qualified in  law.

As said before, the  jud icial pow er in G hana is vested in th e  jud iciary , 
la ter on  also referred  to  as the  regular courts, w ith  ju risd ic tion  in all 
m atters civil and crim inal. D uring its h isto ry  o f independence, G hana 
has also occasionally know n special tribunals exercising crim inal ju ris
diction . D uring the  F irst R epublic a Special C ourt was established to  
deal w ith  state  security . D uring the  NLC regim e m ilitary  tribunals were 
set up  w hich, despite the  nam e, have exercised a substantial ju risd ic tion  
over ordinary  civilians. These tribunals were set up under the Subver
sion Decree, 1972, to  try  a num ber of offences specified by  th a t Decree. 
Some o f the  offences could  be subsum ed under the  heading o f treason  
w hich was already m ade punishable by  the  Criminal Code, 1960; others 
were purely  econom ic crim es. The supervisory ju risd ic tion  o f the regu
lar courts was alm ost com pletely  ousted  by  the Subversion D ecree; 
m oreover there was no s ta tu to ry  right o f appeal. A final exam ple of 
special courts exercising crim inal ju risd ic tion  m ay be found  in  th e  Spe
cial C ourts during the  A FR C  regime.

W ith the  com ing to  pow er of the  PNDC regime on 31 D ecem ber 
1981 the  jud iciary  came u nder severe criticism . The PNDC already an
nounced  in its P roclam ation  the establishm ent of Public T ribunals, in 
dependently  o f the regular courts, for the  trial and pun ishm ent o f o f
fences specified by  law. The criticism  o f the  regular courts will be  dis
cussed in the  following section.

The Public T ribunals

In tro d u ctio n

Very soon afte r the PNDC regime to o k  pow er, a system  of Public 
Tribunals was set up by the Public Tribunals Law (PNDCL 24, 1982, 
recently  replaced b y  PNDCL 78, 1984). These Public T ribunals were
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established to  try  crim inal offences referred  to  it b y  th e  PNDC, certain  
offences u nder th e  Crim inal Code 1960 (Act 29), and  offences listed  
u nder th e  above-m entioned Public T ribunals Law , 1982. The tribunals 
have a ttra c ted  a great o f deal a tten tio n  and criticism , b o th  inside and 
outside G hana. I t is o f relevance to  state  first th e  reasons th a t led the 
PNDC governm ent to  establish th e  tribunals and  to  survey their p e r
sonnel, ju risd ic tion , and procedures. In  a final section an appraisal of 
these tribunals will be presented.

T he m ain  reason  fo r th e  establishm ent of th e  Public Tribunals seems 
to  be  th a t th e  PNDC regime was ex trem ely  dissatisfied w ith  th e  existing 
legal system . In  its op in ion  the  legal system  o f G hana did n o t achieve 
th e  aims and  objectives w hich legal systems are required  to  achieve; 
ra th e r it has created  social indiscipline and lawlessness; it benefited  only  
th e  rich. This general criticism  o f  the  existing legal system  is fou n d ed  
on  th e  follow ing m ore detailed  argum ents.

T he jud ic iary , in th e  opin ion  o f th e  present-day rulers o f G hana, has 
created  tw o  d iffe ren t standards o f ju stice , one fo r th e  p o o r and one for 
th e  rich. Law yers did n o t p lay  th e ir role as officers o f the  cou rt and did 
n o t use their skills to  le t ju stice  prevail; th ey  ra ther used their skills to  
ob ta in  tricky  victories, th ereb y  creating d o u b t and  suspicion in  the  
m inds o f people ab o u t the  in tegrity  o f law yers. N either did  lawyers 
w ork  to  achieve th e  ro le expected  o f them  b y  using the law  as an in s tru 
m en t o f social change and  to  avoid p ro trac ted  litigation ; th ey  ra th e r 
sought ad jou rnm en t up o n  ad jou rnm en t in  the  courts w hich resulted  in 
cases, som etim es affecting th e  very foun d a tio n  o f th e  econom y, drag
ging on  fo r years.

A n o th er argum ent p u t forw ard by  th e  governm ent is th a t the  legal 
system  in h erited  from  th e  B ritish is full o f legal technicalities and  rigid 
rules. This is especially so in  the  field o f  the  law o f evidence. These 
rules o f evidence are rigidly in te rp re ted  b y  the  jud iciary  and have conse
q uen tly  m ade th e  a tta in m en t o f ju stice  im possible. The regular courts 
are unable, because o f this, to  achieve revolu tionary  legality. T he regu
lar courts over-pro tect th e  rights o f  th e  accused, especially w here th ey  
are able to  affo rd  a (team  of) law yer(s), and under-p ro tec t the  rights o f 
th e  in jured  p arty  and  especially o f the  state.

T he argum ent th a t th e  courts have created  one set o f rules for the  
rich and  one se t o f  rules fo r th e  p o o r seems to  be th e  m ain  ob jection . 
It is argued th a t in stan t justice has always been  given to  the  poor, 
w hereas cases concerning rich persons have been  deliberately  m ade to  
drag on as th e  first step  o f stage m anaging injustice. T hereafte r con 
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tinued  ad journm ents ten d  to  frustra te  w itnesses and  com plainants.
The governm ent finally alleges th a t lawyers have been n o to rious tax- 

evaders. In  1982 it published a long list o f nam es o f lawyers alleged to  
have evaded taxes. L aw yers’ offices and lawyers them selves were h a r
assed b u t only  a handfu l o f  cases were actually  enquired in to .

I t was in  this atm osphere o f m istrust o f the legal profession as a 
w hole th a t th e  governm ent established the  Public T ribunals. T hey  were 
m eant to  be  a beginning o f  m ajor changes in  th e  legal profession and  in 
the adm inistration  o f justice.

Personnel

The Public T ribunals Law provides fo r th e  establishm ent o f a Board 
o f Public Tribunals, to  be appo in ted  by  the  PNDC. This B oard consists 
o f 15 m em bers, at least one o f  w hom  shall be a law yer. The B oard is 
responsible for th e  adm inistration  o f ju stice  o f all Public Tribunals. It 
selects the panels to  co n stitu te  the  various tribunals. The m em bers o f 
the Board are also eligible to  sit on  th e  tribunals in  add ition  to  m em bers 
of the public appo in ted  b y  the  PNDC to  sit on th e  tribunals. I t is from  
these persons th a t th e  B oard selects panels to  sit on  tribunals from  time 
to  tim e and at places th e  PNDC m ay d irect. A tribunal is com posed o f 
at least th ree  b u t n o t m ore th an  five persons.

The recently  enacted  new  Public Tribunals Law (PNDCL 78, 1984) 
now  provides for a th ree  tier system  o f  Public Tribunals: one N ational 
Tribunal, Regional Tribunals and D istrict and  C om m unity  Public T ribu
nals. As this Law had  n o t y e t com e in to  force during th e  visit of the 
au thor o f this repo rt, reference will be m ade to  it only w here ap p ro 
priate. Here it is o f  in terest to  no te  th a t according to  this new  Law, 
whereas the PNDC appoin ts the  N ational T ribunal and the  Regional 
Tribunals, the  D istric t and  C om m unity  Public Tribunals are appo in ted  
b y  the Board o f Public T ribunals. T he Chairm an o f the  Board o f Public 
Tribunals is a law yer; this was also the  case w ith  the  tribunals the 
au thor a ttended . The PNDC governm ent has tried  to  find experienced 
senior lawyers fo r these functions, b u t in light o f  the negative a ttitu d e  
o f the legal profession vis-a-vis the  Public Tribunals, w hich will be dis
cussed in m ore detail below , th e  PNDC had to  fall back on lawyers who 
could n o t pride them selves upon  a long and outstanding  career.

Members o f Public T ribunals can be  rem oved if it is proved th a t they  
are corrupt or incom peten t. T he new  Public Tribunals Law (PNDCL 78

14



1984) explicitly  provides th a t th e  B oard m ay rem ove at any  tim e a 
m em ber o f  a Public T ribunal on  grounds o f proven m isconduct, co u n 
terrevo lu tionary  activ ity , o r  inefficiency  or inadequacy  in  the  p erfo r
m ance o f  his functions as a m em ber o f a T ribunal.

Jurisd iction

The ju risd ic tion  o f  th e  tribunals com prises certain  offences under th e  
G hana Crim inal Code, 1962 (A ct 29), any  offence u nder any act re 
ferred  to  i t  by  th e  PNDC, any  offence relating to  price con tro l, ren t 
con tro l, exchange co n tro l, revenue (w hether central or local) o r  im ports 
o r exports. T he Public Tribunals Law also creates certain  offences 
w hich fall u nder th e  exclusive ju risd ic tion  o f  the  tribunals. These 
offences are specified in  article 3 (2):

a) any  person  o r group o f persons w ho, while holding high office 
o f S tate or any  public office in  G hana, co rrup tly  o r dishonestly  
abuses o r abused th e  office fo r private benefit or benefit o f  any 
person  or group o f persons w ho, n o t being holders o f such 
office, ac t o r ac ted  in  co llaboration  w ith  any  person o r group 
o f  persons ho lding such office in respect o f  any acts specified 
u n d er this paragraph;

b )a n y  person  o r group o f  persons who act or ac ted  in breach  o f 
th e  m an d ato ry  provisions o f  any C onstitu tion  o r P roclam ation 
under w hich G hana has been  governed o r is being governed 
while th a t C o n stitu tio n  or P roclam ation was or is in fo rce ;

c) any  person  o r group o f  persons w ho ac ted  o r o m itted  to  ac t, in 
breach  o f statu tes o r o th e r laws o f G hana w hereby  financial loss 
was caused to  th e  S ta te , or th e  security  o f th e  S ta te  was endan
gered o r dam age was caused to  th e  welfare o f th e  sovereign 
people o f  G hana;

d) any person w ho in ten tio n a lly  did  or does any o th er act or om is
sion w hich is show n to  be detrim ental to  th e  econom y o f G hana 
o r to  the  welfare o f  th e  sovereign people o f G hana.

This list o f  offences to  b e  tried  b y  Public T ribunals is even fu rth e r 
w idened by  artic le 4  o f  th e  said Law, w hich am ong others lists as o ffen 
ces sabotage o f  th e  econom y o f G hana, the  overthrow  o f th e  G overn
m en t, th e  a lte ra tion  o f th e  revolu tionary  pa th  o f  th e  people o f G hana,



T

and th e  expression o f h o stility  to  th e  G overnm ent of G hana. F inally 
th e  Tribunals have pow er to  try  crim inal offences arising o u t o f  find 
ings b y  C om m ittees o f  E nquiry .

T he new  Public T ribunals Law  (PNDCL 78, 1984) b y  and large m ain
tains th is w ide ju risd ic tio n  fo r th e  N ational Public T ribunal. T he ju ris
d ic tion  o f th e  R egional T ribunal is som ew hat m ore restric ted . T he ju ris
d ic tio n  o f the  D istric t and  C om m unity  Public Tribunals is even m ore 
lim ited . This new  law also provides fo r an appeal system ; this right of 
appeal, w hich was lacking h ith e rto , shall be  discussed below .

It is also n o tew o rth y  th a t  u nder the  new  law th e  ju risd ic tion  o f the 
Tribunals is lim ited  to  crim inal m atters . Civil m atters are still u n d er the 
exclusive ju risd ic tion  o f  the  regular courts. A tten tio n  should also be 
draw n to  the open-ended character o f the  offences created  by  the 
Public Tribunals Law.

Penalties

U ntil recen tly  all T ribunals could im pose the  death  pena lty  for such 
offences as w ere specified in w riting  by  th e  PNDC and  in respect of 
cases w here the  T ribunal was satisfied th a t very grave circum stances 
m eriting  such a pena lty  h ad  been  revealed. “ In practice, the  dea th  p en 
alty  has been  regularly  im posed. U ntil recently  there  was no right o f 
appeal. A  person sen tenced  to  dea th  could, how ever, p e titio n  the  Head 
o f S ta te , i.e. th e  C hairm an o f the  PNDC, to  review the  sentence and 
gran t him  clem ency. C lem ency was rarely granted and th e  o ffender was 
alm ost invariably executed. U nder th e  new  Law, the  D istric t and Com 
m u n ity  Tribunals no  longer have th e  pow er to  im pose th e  death  
p en a lty .”

A person  convicted  b y  a T ribunal of any offence is liable to  a mini- 
m u n  term  o f im prisonm ent o f n o t less th an  th ree years or to  pay  such 
fine as the  tribunal m ay determ ine, or to  b o th  such im prisonm ent and 
fine. T he tribunal has, how ever, d iscretion to  im pose a lesser term , if 
th e  m inim um  term , in light o f the  special circum stances relating to  the 
offence o r th e  o ffender, w ould  be to o  harsh.

C om m unal o r m anual lab o u r m ay also be im posed in add ition  to  or 
in lieu o f the  sen tence. T he general practice o f the tribunals has been  
to  im pose severe penalties.
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M ode o f  trial

The Law states as the  central rule relating to  the  m ode of tria l th a t 
th e  tribunal will be guided by  th e  rules o f na tu ra l justice. These rules, 
dating back to  times im m em orial, m ean th a t every person m ust be given 
an o p p o rtu n ity  to  defend  him self in  the  face o f accusation and th a t the  
o p p o rtu n ity  m ust be  fair. Secondly , it m eans th a t the accusers m ust n o t 
be judges in  the same cause, to  avoid bias or likelihood o f bias.

The tribunals are n o t bound  by  the  Evidence Decree o f 1975, w hich 
is the  relevant law  in G hana relating to  crim inal evidence. The tribunals 
try  to  be flexible and sim ple as far as possible. This entails, am ong o th er 
things, th a t a tribunal will only  reject evidence if it is in  the in terest o f 
justice to  do so. The standard  o f p ro o f required  by  the tribunal is th a t 
the  p rosecu tion  has to  prove to  the  “satisfaction o f the tr ib u n a l” th a t 
the  accused co m m itted  the  offence. This m eans th a t a tribunal has to  
be sure to  its satisfaction  th a t the accused has done w hat he is said to  
have done.

The general rule is, thus, th a t in  every trial before the  tribunal, it is 
fo r the  p rosecu tion  to  prove th a t the  accused has com m itted  the  
offence; if the  p rosecu tion  fails the  accused shall be acqu itted . There 
is, how ever, one im p o rtan t excep tion  to  this rule: where any accused is 
charged before the  tribunal w ith  an  offence found  by  a C om m ittee of 
E nquiry , th en  all the p rosecu tion  has to  do is to  show  the tribunal a 
copy o f  the prelim inary findings m ade against the  accused; it shall th en  
be for the accused to  show  th a t he should n o t be punished for the  
offence.

The Law explicitly  provides th a t a person tried  by a tribunal is en 
titled  to  be represen ted  by  counsel o f his own choice. The Bar officially 
b o y co tts  the tribunals (see below ); some lawyers are, however, appear
ing before the  tribunals.

Criticisms o f  the Public Tribunals

The Board o f Public Tribunals had  its inaugural sitting on 15 Septem 
ber 1982. One w eek later the  G hana Bar A ssociation m et in Kum asi and 
resolved th a t lawyers in private practice should n o t appear before the 
tribunals. This b o y co tt is still in effect today , despite its non-obser
vance by  some lawyers.
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The reasons p u t forw ard by  the  Bar were:

1. the  tribunals represen ted  a m isguided a ttem p t to  supp lan t the  ord i
nary  crim inal courts;

2. the lack o f a right to  appeal;
3. the lack o f a right to  invoke the supervisory ju risd ic tion  o f the  High 

C ourt of Ju stice  to  p ro tec t accused persons from  breaches of natu ral 
justice;

4. the  ju risd ic tion  w hich has been given to  the tribunals, extending  all 
the w ay to  pow er o f life and dea th  is already vested in  the ord inary  
courts; and

5. it is prejudicial fo r the  tribunals to  decide in advance th a t technicali
ties will n o t be to lera ted .

The background  o f this firm  stand  o f the  Bar A ssociation m ay be 
found  in  article 2 o f  its C onstitu tion  w hich states as one o f its objects 
and  aims, th a t the  A ssociation is com m itted  to  the  p ro tec tio n  o f hum an 
rights and  fundam ental freedom s as defined under the U nited  N ations 
Universal D eclaration of H um an Rights.

The Bar still m aintains its position , despite the in tro d u c tio n  of a 
righ t o f appeal in  th e  new  Public Tribunals Law (PNDCL 78, 1984). 
This Law in troduces a right o f appeal from  decisions o f the Regional 
T ribunal to  the  N ational T ribunal and from  decisions o f the  Com mm u- 
n ity  and D istrict Tribunals to  the  Regional Tribunals. No appeal shall, 
how ever, lie against the  decision o f a Regional Public T ribunal in the 
exercise o f its ju risd ic tion , except w ith leave of either th a t Regional 
Public T ribunal or the  N ational Public Tribunal. The decision o f a 
Regional Public T ribunal or the N ational Public T ribunal to  refuse leave 
to  appeal shall be final and shall n o t be subject to  appeal.

The new  Law, how ever, still ousts the supervisory ju risd ic tion  of the 
regular courts in  very clear w ords: “N o court or o th e r tribunal shall 
have ju risd ic tion  to  en terta in  any action  or proceedings w hatever for 
the  purpose o f questioning any decision, finding, ruling, o rder or p ro 
ceeding o f a Public T ribunal set up  under this L a w ; . . . ” (art. 27(1) 
PNDCL 1984).

It is clear th a t also under the new  Law the ordinary  courts are still 
standing on the  side-line. No right o f appeal lies to  the  ordinary  courts
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and the supervisory ju risd ic tion  o f these courts is com pletely  ousted. 
I t is highly likely th a t the  Bar will lift its b o y co tt only  w hen the Law 
provides for these m echanism s o f con tro l. Those lawyers w ho b reak  the  
b o y co tt are considered by  their colleagues to  be the renegades o f  the  
profession.

The b o y c o tt does n o t m ean th a t the the Bar or the m em bers o f the 
regular courts do n o t share som e o f the criticism s w hich led the PNDC 
to the  establishm ent o f a dual system  of courts, b u t th ey  insist th a t 
o ther solutions should be found  for these poin ts o f criticism . They 
p o in t in  p articu lar to  the  lack  of facilities for the regular courts, e.g. 
m od em  office equ ipm en t (m uch is still being done in  long-hand 
w riting) and the  inadequate  nu m b er o f judges. Some even do n o t object 
to  the existence o f special tribunals as such (as m entioned  earlier, such 
tribunals have previously ex isted  in  G hana), provided th a t a righ t of 
appeal lies to  the ord inary  courts and  th a t their supervisory ju risd ic tion  
is left in tact. The criticism  th a t the legal system  has created  separate 
standards for the  p o o r and fo r the rich is rejected  by b o th  lawyers and 
judges. They underscore, how ever, th a t G hana is badly  in need of a full- 
fledged system  o f legal aid; a t p resen t, legal aid is only provided for in 
certain  narrow ly described cases.

Personal observations

D uring his stay in G hana, the au th o r of this repo rt a tten d ed  several 
sessions of the  Public T ribunal in  Accra. The cases tried  concerned 
am ong others nine persons accused o f sabotaging the econom y of 
Ghana. Five lawyers were presen t to  defend the accused. A fter the 
charges were read, the first witness was called and sworn in. A fter rep ly 
ing to  the questions of the  p rosecu to r the  witness was cross-exam ined 
by  counsel. The tribunal was chaired by  a legally qualified person  in  a 
flexible, b u t diligent way. There was an im pression o f an apparen t 
search for the tru th , w hich also characterized the o ther sessions o f the 
Public T ribunal the  observer a ttended .

Such a ttendance does n o t provide a legitim ate basis fo r any positive 
or negative judgm ent ab o u t the public tribunals system  in G hana. I t  
befits an ou tsider to  refrain from  any definitive judgm ent. He m ay, 
however, m ake som e general com m ents in the light of G hana’s com m it
m en t to  universally agreed principles o f the adm inistration  o f ju stice , 
taking in to  account the relevant aspects of G hana’s h istory . Before
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em barking up o n  such an appraisal o f the Public Tribunals, some 
rem arks will, how ever, be m ade on the presen t role o f the regular 
courts and on  prison  conditions in  Ghana. The last section o f this chap
te r will be devoted to  som e general com m ents on  the present-day ad
m in istra tion  o f justice in  Ghana.

The regular courts

The regular courts have been  severely criticized by  the PNDC, as was 
explained in the  previous section. The establishm ent o f the  Public 
Tribunals by th e  PNDC gave rise to  the  fear th a t it  was the  u ltim ate  aim 
of th e  PNDC to  dism antle the system  o f regular courts in  G hana and to  
replace i t  by  a h ierarchical system  o f Public Tribunals. This fear has 
been  allayed by  various governm ent statem ents. On 12 Jan u a ry  1984 
the  Chairm an o f the PNDC, F ligh t-L ieutenant J .J .  Rawlings, sent a 
message to  the  A nnual Conference of the  G hana Bar A ssociation in  
w hich he sta ted  th a t the  aim o f the  Public Tribunals is “ to  deal w ith 
certain  areas o f social m isconduct as an alternative jud icia l system, 
(au th o r’s em phasis) fo r the  p ro m p t and effective assessm ent and adjudi
ca tion  of specified m a tte rs” . The recen t passage of the new  Public 
Tribunals Law (PNDCL 1984) also seems to  underline this lim ited  aim.

The regular courts are, thus, allowed to  fulfil their trad itional fu n c
tions. In  the crim inal law field, how ever, the line o f division betw een 
the  ju risd ic tion  o f the  regular courts and the  Public Tribunals is n o t 
d raw n in an unequivocal and precise w ay. Some crim inal cases are re 
ferred  to  the regular courts, whereas others are re ferred  to  the  Public 
Tribunals. Crim inal cases arising o u t o f reports o f C om m ittees of 
E nquiry  are invariably referred  to  the Public Tribunals, b u t in m ost 
o th e r instances it is n o t  clear w hich criteria are being used.

For the  accused, this lack o f clarity  regarding the  exact com petences 
o f the Public Tribunals and the  regular courts, and regarding the  re fer
ence o f cases to  them , is d isturbing for various reasons. The pun ish 
m ents im posed by  tribunals are o ften  heavier th an  those im posed by  
the regular courts; m oreover, the standard  o f p ro o f requ ired  by the 
regular courts is s tric te r th an  th a t required  by  th e  tribunals. Also re le
van t in this respect is th a t  till very recently  there was no  right o f appeal 
from  convictions by tribunals, whereas such a possibility  o f  appeal 
exists as o f righ t from  decisions o f the  regular courts.

The p ro p er functioning o f the regular courts has been  m ade very
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difficult during the first years o f the  PNDC regime. M ost noticeable 
was the m urder o f th ree High C ourt judges and a re tired  arm y officer 
in Ju n e  1982. These m urders are considered to  be one o f the darkest 
pages in  G hana’s h isto ry  o f independence.

A Special Investigation B oard was set up  to  enquire in to  the m urders. 
A fter having published an In terim  R eport it issued a final rep o rt in 
M arch 1983, and five people, including a form er m em ber o f the  PNDC, 
were subsequently  tried  and sentenced to  death  by  a Public T ribunal 
(four, including a PNDC m em ber, were actually  executed). N everthe
less, this affair has caused a great deal of anx iety  am ong the m em bers 
o f the  Bench in  G hana. Several judges who had  tem porarily  fled the  
coun try  afte r the  m urder decided n o t to  re tu rn  and accepted posts else
w here. In  general there  still is the  feeling in  G hana th a t the w hole tru th  
of this m atte r, especially the  im plication  in  the  m urder o f o th er m em 
bers o f the  PNDC or its close advisers has n o t yet been revealed.

A n o th er event causing anx iety  am ong the  jud iciary  was the  occupa
tio n  o f the  Suprem e C ourt build ing in  Ju n e  1983 by W orkers Defence 
C om m ittees o f  A ccra and Tem a (A ccra’s harbour tow nship). I t was 
m ade virtually im possible for the  judges and for lawyers to  en ter the  
building. The claim was m ade by  people speaking on  behalf of these 
Workers D efence C om m ittees th a t the tim e had  com e to  abolish th e  old 
judicial system  and to  replace it b y  w hat they  called “ a m ore dynam ic 
and egalitarian p eo p le ’s judicial system ” . They also called for the  disso
lu tion  o f the  Jud ic ia l Council and  for the  abolition  o f the  post o f Chief 
Justice . A few days la ter the A ttorney-G eneral announced , how ever, on 
behalf o f the  PNDC th a t F.K . Apaloo w ould rem ain Chief Justice  and 
th a t his post w ould  n o t be abolished.

M embers o f the Bench frequen tly  p o in ted  ou t to  the au th o r o f this 
rep o rt, th a t the jud iciary  lacks adequate facilities. They m en tioned  in  
this regard the  inadequate office facilities and the perm anen t shortage 
of even basic m aterials, such as sta tionery . They also referred  to  the 
inadequate num ber o f judges and qualified  co u rt personnel. In  con trast, 
they  underlined  th a t the Public Tribunals receive am ple personnel and 
office equipm ent. A t various times the urgent need for a legal aid 
system  was m entioned . Such a legal aid system  was already suggested 
by  a B ench-Bar-Faculty C onference in 1975, b u t so far no official 
ac tion  has been  taken ; the Bar A ssociation is now  taking a private 
initiative to  set up a m odest legal aid system .

The jud iciary  prides itself on  its independence vis-a-vis the govern
m ent. I t was em phatically  denied th a t there was any governm ent in te r
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ference w ith  th e  function ing  o f the  courts. D oubts w ere, however, 
expressed abou t the  independence o f the  Public T ribunals from  the 
governm ent. V arious instances were cited  o f d irect or ind irec t govern
m en t in terference w ith  their functioning.

Prison conditions

D uring his tim e in G hana, th e  au th o r was allow ed to  visit the 
Nsawam  m edium -security  prison, 20 miles from  Accra. He m oreover 
had  the  occasion to  interview  the  M inister for th e  In terio r, th e  Acting 
D irecto r o f Prisons, and  the  D irecto r o f the Nsawam prison. A t this 
p rison  he was given a guided to u r, he visited the  death row  and he was 
allow ed to  interview , in the presence o f  the  D irecto r o f  the  prison, 
som e prisoners. These interviews will be m en tioned  in  m ore detail in 
th e  follow ing chapter.

In  this section  some im pression will be given ab o u t the  prison reform  
policies o f th e  p resen t PNDC regime. I t  was n o t denied  th a t  th e  con 
ditions in th e  G hana prisons had been  bad , particu larly  during the  
period  o f fam ine in  1983. During th a t tim e m any prisoners died o f 
m aln u tritio n . I t was this lam entable state o f affairs th a t  led the gov
ernm ent to  undertake a program m e of prison reform s. R elaxation  of 
visiting hours and w eekend paroles are am ong others being considered. 
T he need  fo r a change in ph ilosophy tow ards convicted persons is 
stressed. In  various prison in stitu tio n s efforts are being m ade to  engage 
th e  prisoners in industrial activities, such as carpen try , basket-, d o o r
m at- and  shoe-m aking and bakery . T he serious econom ic difficulties 
G hana is facing o ften  ham per these efforts, b u t it was argued th a t the 
governm ent is a t least m aking a hum ble beginning and is try ing  to  get 
things m oving.

These efforts were exem plified during th e  a u th o r’s visit to  the  
Nsawam  prison. I t is a w idely laid  o u t prison, b u ilt in  th e  early sixties. 
T here are various w orkshops, b u t due to  the  lack o f spare parts or in 
adequate funding, n o t all o f th em  were fully operational. I t is, neverthe
less, th e  a u th o r’s im pression th a t the  present G hana governm ent is 
m aking a serious e ffo rt to  im prove prison conditions w ith in  its re 
stric ted  financial possibilities, and  to  prepare the prisoners fo r their 
re tu rn  to  society.
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r
Appraisal

In  the  previous sections th e  au th o r has tried  to  present an objective 
analysis o f th e  em ergence o f a dual courts system  in G hana, th e  regular 
courts and  th e  Public Tribunals. In  this section he will m ake an effo rt 
to  appraise th e  role o f th e  Public Tribunals in light o f th e  universally 
agreed principles o f th e  adm in istration  o f justice to  w hich also G hana 
has com m itted  itself.

A rticle 10 o f the  Universal D eclaration  of H um an Rights provides 
th a t “ (e)veryone is en titled  to  a fair and  public hearing by an indepen
d en t and im partial tribunal, in  th e  determ ination  o f his rights and obli
gations and  o f any crim inal charge against h im ” . In  article 14 o f the  
In ternational Covenant on  Civil and Political Rights (ICCPR), to  w hich 
G hana regrettab ly  is n o t a p a rty , the  w ord “co m p e ten t” (in section 5) 
is added befo re  T ribunal; this article also provides th a t “ (e)veryone co n 
victed o f  a crim e shall have the  right to  his conviction and sentence 
being review ed by  a higher tribunal according to  law ” . T he Universal 
D eclaration fu rth e r provides, in article 11, th a t “ (e)veryone charged 
w ith  a penal offence has the right to  be presum ed innocen t u n til proved 
guilty according to  law  in a public tria l at w hich he has had  all th e  guar
antees necessary for his defence” . Section 2 o f this same article fu rther 
states th a t “ (n)o one shall be held guilty o f  any penal offence on 
accoun t o f any act or om ission w hich did n o t constitu te  a penal offence, 
u nder national or in te rna tional law, at th e  tim e it was com m itted . N or 
shall a heavier pena lty  be im posed than  the  one th a t was applicable at 
th e  tim e th e  penal offence was co m m itted ” .

The m ain question  is w hether G hana’s Public T ribunals m eet these 
universal criteria. As was m ade clear earlier on, the  tribunals w ere estab 
lished because of criticism s o f th e  regular courts system . The m ain aim 
o f the  tribunals w ould seem to  be to  provide for a speedy form  o f crim 
inal justice. I t  seems th a t no  ob jection  can be p u t forw ard against th e  
establishm ent o f  special tribunals, such as Public Tribunals, provided 
th a t  all necessary guarantees are created  fo r their im partiality  and in d e
pendence, for th e  fairness o f their procedures and  for a right o f appeal 
against th e  im posed sentence. O therw ise, th e  Public T ribunals m ay ju s t 
be an in stru m en t of gloom and te rro r, as was ap tly  po in ted  o u t in one 
o f the  a u th o r’s interview s.

Are the  Public T ribunals tru ly  im partial and independent from  the  
G hana governm ent? A definitive answer to  this question  can n o t, o f  
course, be given afte r a two-weeks stay in G hana. B ut this does n o t
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m ean, th a t som e m atters o f concern  should n o t be raised. There are 
first the various instances m en tioned  in G hana ab o u t th e  d irect or 
ind irec t in terference o f  the  governm ent w ith  th e  functioning  o f the 
tribunals. The tribunals are generally regarded as an organ o f the  execu
tive. M oreover, the  m em bers o f the  B oard o f Public T ribunals and of 
th e  tribunals them selves are appo in ted  b y  the  PNDC; previously the 
Law  did n o t provide fo r any specified term . The new  Public Tribunals 
Law (PNDCL 78, 1984) provides th a t m em bers o f the  D istrict and 
C om m unity  Public Tribunals shall be  appo in ted  b y  the B oard o f Public 
Tribunals for a term  n o t exceeding tw o years and shall be eligible for re
ap p o in tm en t. T he Law  does n o t state any specific criteria for th e  selec
tio n  o f the  m em bers. I t  contains, how ever, a provision fo r the  rem oval 
o f a m em ber o f a T ribunal b y  th e  B oard on  grounds o f proven  m iscon
d u c t, counter-revolu tionary  activity , or inefficiency or inadequacy  nin 
th e  perform ance o f  his functions as a m em ber o f the  T ribunal. No p ro 
visions are, how ever, m ade fo r the  procedure to  be follow ed in such 
rem ovals. N either the  very lim ited  te rm  o f service, n o r th e  vaguely de
fined  grounds fo r rem oval, appear to  create the  necessary guarantees for 
th e  im partia lity  and independence o f th e  tribunals.

I t  is striking th a t th e  Public T ribunals Law o f 1984 specifies neither 
th e  term s o f service o f m em bers o f th e  N ational o r Regional Tribunals 
n o r the  grounds o f th e ir possible removal. I t ju s t m entions th a t the  
m em bers o f these tribunals are com posed o f m em bers o f the  B oard o f 
Public Tribunals, w hich are appo in ted  b y  the  PNDC, and  such o ther 
persons the  PNDC m ay appo in t. T he Law, again, does n o t specify the  
qualifications fo r m em bership fo r th e  Board or fo r th a t  m a tte r o f the 
T ribunals. This m ay also m ilitate against an im partial and independen t 
a ttitu d e  o f  th e  m em bers o f  these Tribunals.

A n o th er concern  w hich m ay be  raised in  this respect is th a t the Law 
does n o t provide for any specific criteria as to  w hich cases should  be 
b ro u g h t befo re  the  Public Tribunals and  w hich cases befo re  the  regular 
courts. This decision seems to  rest en tire ly  in th e  hands o f the  investi
gating au thorities and  easily lends itse lf to  abuse. This aspect is p articu 
larly  w orrying in light o f the  fact th a t the  sentencing policies o f the 
regular courts and the  tribunals vary widely. The regular courts are 
b o u n d  b y  th e  Crim inal Code w hich specifies m axim um  sentences for 
offences described in  the  legislation creating th em  as first or second 
degree fe lony , m isdem eanour, etc .; and th e  courts are free to  im pose a 
lesser sentence. The Public T ribunals have, however, b o th  under the  
fo rm er and th e  p resen t Public Tribunals Law, a w ide discretion. The
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presen t Law provides, as did  th e  form er Law, fo r a m inim um  term  of 
th ree  years im prisonm ent except w here the  T ribunal deem s th is to o  
harsh.

A final concern  to  be  raised w ith  regard to  the  im partiality  and in d e
pendence o f th e  Tribunals is th e  lack o f legal train ing  o f its m em bers. 
I t  m ust be p o in ted  o u t here th a t  it was very difficult for the  govern
m en t to  a ttra c t qualified  lawyers to  serve on the  tribunals because o f its 
earlier policies o f  victim ization o f  the legal profession and  because o f 
the Bar A ssocia tion’s b o y co tt o f the  Tribunals. M oreover, the  form er 
Public Tribunals Law provides th a t a t least one lawyer o f  n o t less th an  
five years’ standing shall be a m em ber o f the Board. The new  Law co n 
tains a similar provision b u t has d ropped  the  five years’ standing requ ire
m ent. However, ne ith er the fo rm er no r the  new  Law provide explicitly  
th a t the  chairm an o f any tribunal shall be a law yer. In  practice, h o w 
ever, a qualified law yer now  presides over each Tribunal.

T he fact th a t m em bers o f the  Tribunals lack any legal training is 
particu larly  w orrying in light o f the  decision-m aking process o f th e  
tribunal. T he Law provides th a t  th e  decision of a Public T ribunal shall 
e ither be unanim ous o r b y  a m ajo rity , excep t th a t a decision to  im pose 
th e  dea th  pena lty  fo r an office shall be unanim ous (and shall be subject 
to  confirm ation  b y  the  PNDC). I t is n o tew o rth y  th a t the  new  Public 
T ribunals Law  states th a t D istric t and C om m unity  Tribunals do n o t 
have th e  pow er to  im pose th e  dea th  penalty . Lack o f legal train ing m ay 
in th is k in d  o f  decision-m aking process indeed b y  an im pedim ent to  an 
im partial and in d ep en d en t a ttitu d e .

A t p resen t, th e  m ode o f  tria l o f  th e  Public Tribunals seems in general 
to  be fair. A crim inal d efendan t is presum ed innocen t un til proved 
guilty. In  cases arising o u t o f  findings o f a C om m ittee o f E nqu iry , there  
is a sh ift o f th e  b u rd en  o f p roo f. In  such cases the  accused has to  show 
th a t he should n o t be punished  fo r the  offence. If th e  evidence on 
w hich the adverse findings o f the C om m ittee o f Enquiry  are based were 
led in th e  presence o f  th e  person accused and he was given an o p p o rtu 
n ity  o f  freely testing  th a t evidence by  cross-exam ination, th e  au th o r 
w ould n o t ho ld  th a t accepting th e  adverse findings o f a C om m ittee o f 
E nquiry  as p rim a facie evidence o f guilt, if the  facts establish guilt, was 
violative o f  any ju s t or fair p rocedure or as offensive o f no tions o f 
justice.

A ccused persons appearing before th e  tribunal are b y  Law en titled  to  
counsel o f  their own choosing. In th e  session o f the  A ccra Public T ribu 
nal th e  au th o r a tten d ed , the  defendants were in fact all represen ted  by
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counsel. I t is o f th e  u tm o st im portance th a t  th e  G hana G overnm ent, 
given th e  wide ju risd ic tion  and  sentencing pow ers o f  the  tribunals, 
ensures th a t all defendants will be affo rded  such legal represen ta tion . 
This m ay, how ever, o n ly  be  possible if  the  G overnm ent o f G hana tries 
to  reach an understand ing  w ith  th e  legal profession w hich still m ain
tains its b o y c o tt o f  proceedings o f th e  Public Tribunals.

T he standard  o f p ro o f applied b y  the  Public Tribunals gives rise to  
concern . I t is n o t clear w hether th e  standard  used at p resen t, nam ely 
“satisfaction  o f  th e  tr ib u n a l” , is synonym ous w ith  th e  standard  of 
“b ey o n d  a reasonable d o u b t” applied b y  th e  regular courts in G hana. It 
is highly desirable and  indeed  necessary, th a t th e  standard  o f p ro o f be 
fu rth e r clarified.

T he m ost critical feature o f  th e  system  o f Public Tribunals u n til re 
cently  was th e  lack o f a right o f  appeal. No policy  reason was ever 
articu la ted  fo r th e  avow ed denial o f  a right o f  appeal to  persons con 
victed b y  Public T ribunals. T he only conceivable reason m ust have been 
th a t conferring such a right w ould be  productive of delay. W ith the  
passage o f th e  new  Public Tribunals Law o f 1984, the  G overnm ent of 
G hana has co rrec ted  this lacuna. A  hierarchical system  o f  Public T rib u 
nals has been  set u p , as was show n above, and  a right o f appeal has been 
in tro d u ced . I t is highly questionable, how ever, w hether th e  appeals 
system , now  provided  fo r is sufficient in the  light o f th e  concerns ex 
pressed ab o u t th e  im partiality  and  independence o f th e  tribunals in 
general, and  th e  N ational and  R egional Public T ribunals in  particu lar.

As long as th e  independence and  im partia lity  o f the  Tribunals are n o t 
adequately  guaranteed , it w ould seem th a t a genuine righ t o f  appeal 
should  lie only to  th e  regular courts o f  G hana. As one o f the  in fo r
m ants o f the au th o r p u t it: The in tro d u ctio n  o f the  right o f  appeal 
m akes very little  d ifference to  the  h u m an  rights situation  because the 
qualifications o f the  appeal panel rem ain the sam e; recently  in one such 
appeal trib u n al th e  Chairm an was also th e  C hairm an o f th e  tribunal 
from  w hich th e  appeals were com ing. M oreover, the  ord inary  super
visory ju risd ic tio n  o f  the  regular courts o f  G hana over th e  Public T ribu
nals should be resto red ; this supervisory jurisd iction  w ould em pow er 
the  regular courts to  review th e  Public T ribunals’ decisions if they  are 
m ade w ith o u t ju risd ic tio n  o r in breach  o f the  rules o f na tu ra l justice, 
o r if th ey  exh ib it an erro r o f law on  the  face of th e  record .

In  concluding this section, the  au th o r w ould like to  m ake som e gen
eral rem arks. T he criticism  m ade o f  the  regular courts o f  G hana is n o t a 
m a tte r peculiar to  G hana. Sim ilar criticism s are heard in o ther countries.
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Some o f those  criticism s are fair and genuine. T hey  m ay lead to  an im 
provem ent o f th e  existing system  of adm inistration  of justice.

A n im p o rtan t criticism  m ade in  G hana concerned the  m atte r of 
delays in  the  regular courts. I t is im p o rtan t to  em phasize in this respect 
th a t delay in  the  field o f  crim inal justice is n o t per se objectionable, b u t 
only  excessive delay. I t  is tru e , th a t the  public in terest dem ands th a t 
justice  m ust be adm inistered w ith  dispatch. B ut it is also tru e  th a t ju s 
tice will rarely result if  the  crim inal process is to o  hasty . It is im p o rtan t 
to  bear in  m ind th a t tria l, especially in crim inal m atters, is a m eticulous 
process and th a t slowness, if n o t delay, is unavoidable.

In  G hana, th e  Public T ribunals are already facing delays in the  h an d 
ling o f their w ork load . It is undeniable th a t such delays will occur m ore 
o ften  w ith  th e  in tro d u c tio n  o f th e  right o f appeal. Acknowledging the  
need  fo r a speedy tria l b y  special Public T ribunals fo r certain  specific 
w idespread crimes and  m isdem eanours in  present-day G hana, provided 
th ey  do n o t depart in  their procedures from  universally agreed up o n  
principles, one m ay w onder w hy  the  G overnm ent o f the  R epublic of 
G hana has n o t o p ted  fo r a fu r th e r strengthening of th e  regular courts. 
This could  have b een  done, for exam ple, b y  increasing court personnel 
and court facilities, b y  providing incentives fo r hard-w orking and 
devoted officers to  be  a ttra c ted  to  judicial w ork and by  reform ing and  
reviewing p rocedural rules. In  th a t m anner the regular courts w ould  
have been  in  a position  to  deal in  an efficient b u t p ru d en t w ay w ith  
possible appeals from  Public T ribunals and to  exercise, equally effi
ciently  and p ru d en tly , th e ir supervisory ju risd iction , provided th a t the  
Law m ade this possible.

T he G hana G overnm ent has instead  o p ted  fo r ano ther so lu tion  by 
establishing a hierarchical system  o f Public T ribunals w hich, as has 
been  ind icated  above, has given rise to  concern abou t their im partia lity  
and independence. In  having established in this w ay a dual system  o f 
courts in  the  field o f crim inal law, the  G overnm ent o f the  R epublic o f 
G hana has created  serious doub ts ab o u t its a ttach m en t to  th e  Rule o f 
Law, as fo rm ulated  in ter alia in th e  Universal D eclaration o f H um an 
R ights, in  re la tion  to  th e  p ro m o tio n  and p ro tec tio n  o f the rights of 
the  accused persons.

International Commission 
o f Jurists (ICJ) 

Geneva, Switzerland
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Human Rights in Ghana

General situation

“H um an rights are being  violated  (in G hana)” : this was the headline 
o f the  Ju n e  1984 issue of th e  C hristian Messenger, w hich appeared 
during th e  a u th o r’s visit to  G hana. The paper referred  to  the  poor 
record  on hum an  rights o f  the  PNDC regime since i t  to o k  over th e  reins 
o f  governm ent on  31 D ecem ber 1981, b y  listing th e  m ost glaring 
exam ples o f violations o f  hum an  rights.

T he C hristian M essenger’s op in ion  was co rrobora ted  by num erous 
in fo rm ants. I t  was especially during the  first tw o years o f th e  regime 
th a t,  as it is alleged, grave violations o f hum an rights to o k  place. A t the  
same tim e, there  was a general feeling th a t this situation  has abated 
during 1984, although  n o t drastically.

I t  is n o t possible w ith in  this co n tex t to  give a detailed  accoun t o f all 
events since th e  PNDC to o k  over pow er. In  this section the  au th o r will 
seek m erely to  give a general overview o f th e  hum an  rights record  o f the 
PNDC. In  th e  follow ing sections he will com m ent up o n  certain  p articu 
lar hum an rights, including th e  right to  developm ent.

I t  canno t be  gainsaid th a t m any Ghanaians w elcom ed the change of 
G overnm ent th a t to o k  place on 31 D ecem ber 1981. M any, how ever, 
have becom e disillusioned b y  the occurrences th a t have follow ed the 
takeover. M ost no to rious was the w anton  destruc tion  o f hum an lives. 
R eference has already been  m ade to  the b ru ta l m urder o f th ree  judges 
and  a re tired  arm y officer in  1982; this was the clim ax o f  the num erous 
kidnappings and  killings th a t had taken place earlier on. In  Ju ly  1982 
th e  A ssociation o f R ecognised Professional Bodies published a long list 
o f nam es of people m urdered  during the  first m onths o f the  PNDC 
regime.
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The violence th a t G hana experienced during the  first tw o  years 
essentially to o k  th ree  form s. F irst, there  was th e  violence by  supporters 
o f  th e  regim e, qu ite  o ften  th e  new ly established Workers Defence C om 
m ittees and P eop le’s D efence C om m ittees, w hich were given only 
vaguely defined  pow ers. These supporters w ere o ften  organised in to  
gangs o f thugs to  a ttack  opponen ts or critics o f  the  governm ent. I t is 
on ly  recently  th a t these D efence C om m ittees have been  b rough t under 
some governm ent con tro l. Secondly, there  was violence em anating 
d irectly  from  the  governm ent o r com ing from  w ith in  the  governm ent 
itself. A nd finally , there  w ere several cases o f  individuals taking the  law 
in to  th e ir ow n hands to  settle  personal scores. T here was a general s itua
tio n  o f  lawlessness w ith in  G hana during 1982 and  a great deal o f 1983. 
It is only  since the  second h a lf o f  1983 th a t the  PNDC has been  m aking 
an effo rt to  restore law and  order. B ut m any  inform ants stressed th a t 
G hana is still a co u n try  w here people canno t live free. A lthough the  
governm ent is reducing th e  scale o f  atrocities, there  is still w ide-spread 
fear o f  “ th e  knock  on th e  d o o r” .

Som e exam ples m ay fu rth e r clarify th e  k ind  o f violence G hana has 
recen tly  experienced. F irst reference should be  m ade to  th e  violent 
seizure and  o ccupation  o f m asonic lodge tem ples constitu ting  a serious 
th rea t to  the  righ t o f  association. A no ther exam ple in p o in t are th e  
num erous road  checks and  o ften  degrading b o d y  searches w hich affron t 
hum an dignity . There have been, m oreover, m any instances o f  beatings 
and harassing o f  pastors and d isruption  o f congregational w orship , 
w hich th rea ten  th e  righ t o f freedom  o f worship. N ot only  pastors have 
been  harassed b u t also lawyers and  o th er professionals w ho have been  
described as parasites and  h u n ted  like anim als. O ften  phrases appeared, 
such as “enem ies o f th e  p eo p le” , “reactionaries” and “ counter-revolu
tio n aries” , to  characterise and  stigm atise such professionals.

A fte r the  takeover b y  the  PNDC, num erous people were detained  
w ith o u t any charges being preferred  against them . M ost o f  th em  have 
b een  released, b u t  th ere  are still m any  people detained  at th e  present 
tim e w ho have n o t been  form ally charged. Som e arrests have been  m ade 
in  secret and the  detainees rem ain in  prison, hidden. The issue o f de
tainees will b e  discussed in m ore detail in the  following section.

I t  was during this deepening crisis in  th e  first tw o  years of th e  PNDC 
regime, aggravated b y  various abortive coup a ttem p ts, th a t  the  Associa
tion  o f R ecognised Professional Bodies, th e  Bar A ssociation, the  Chris
tian  Council of C hurches, the  R om an C atholic B ishops’ C onference 
and the  N ational U nion of G hana S tudents (NUGS) separately asked
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the PNDC in 1982 and  1983 to  resign and to  h an d  over pow er to  a 
representative governm ent. The position  o f the s tu d en ts’ un ion  is par
ticularly interesting, since they  initially supported  the com ing in to  
pow er of the PNDC. This in itial sup p o rt was based on  the revulsion felt 
by students at the  system atic and organized p lunder of G hana by the 
governm ent of th e  T h ird  R epublic and  the  flagrant vio lation  o f  the 
provisions o f the  1969 C onstitu tion . S tudents also based their support 
on the worsening o f the  living conditions during th e  T h ird  R epublic 
forcing m any young people to  flee to  neighbouring states, n o tab ly  
Nigeria, to  avoid com m itting  econom ic suicide. In  the early m onths o f 
the PNDC regime students actively partic ip a ted  in  Task Forces set up 
to  secu re  the harvest o f cocoa in early 1982.

A fter less than  four m on ths, how ever, there were th e  first signs 
of s tu d e n t  opposition. This had  grown o u t o f the  experiences o f b ru 
tality  in the Task Forces and ou t o f a general feeling o f d isillusionm ent 
about the derailm ent and  betrayal o f  the ideals and  aims o f the PNDC 
revolution as exem plified in th e  th en  emerging system  o f injustice, 
opportunism , and b ru ta l oppression and repression. S tuden ts staged 
various dem onstrations in  1982 and 1983, w hich w ere ruthlessly 
suppressed by the governm ent. In  May 1983 the cam pus o f  the Univer
sity of Ghana was invaded by m ilitan t workers who occupied  for some 
months one of the halls o f residence, dispensing justice in their own 
way by beating up students and som e o f the lecturers.

As a result o f the opposition  o f s tuden ts the governm ent decided to  
close down the th ree universities in  G hana, in  May 1983. The then  
Chairman of the NUGS and various o ther s tu d en t leaders sought exile 
in neighbouring countries. I t  was only in M arch 1984 th a t  the  univer
sities were reopened. The form er C hairm an of the NUGS was allowed 
back to the country , b u t has to  rep o rt every day to  a police station . 
From  March-June 1984 students were n o t engaged in politica l activities; 
they had come back to  prepare them selves for their exam inations. They 
experience, as do all o th er Ghanaians, the serious econom ic difficulties 
Ghana is still going th rough. S tuden ts live on very restric ted  food 
rations and they have to  pay high fees. F u rther, there are regular 
electric power and w ater-cuts. A nd finally, they are studying  a t univer
sities where about 60 per cen t o f the lecturers have left the cou n try  for 
economic or political reasons.

Some reference has already been m ade to  the poor econom ic situa
tion of Ghana. When the  PNDC to o k  over pow er at the  end o f 1981, 
the c o u n try  was in an econom ic mess due to  the m ism anagem ent and
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o th er factors w hich had  occurred  during the  T h ird  R epublic and before. 
In  the  first year and  a half o f  its existence the  PNDC did  n o t create any 
new  econom ic program m es for the coun try . Instead , it  o ften  used 
b ru ta l force to  im pose price con tro l and to  ensure the flow  o f goods. 
C onsequently , the  econom y th a t was generally regarded to  be bad  in 
D ecem ber 1981 has since becom e worse. For m ost Ghanaians, i t  
becam e d ifficu lt if  n o t im possible th ro u g h o u t 1982 and 1983 to  survive. 
Shortages o f  m ost food  item s, even those locally p roduced , were the 
order o f the  day; there  were also shortages o f basic drugs. This bad  
econom ic situ a tio n  was fu rth e r aggravated b y  a very serious drough t in 
1983 causing a fam ine in  G hana. I t was only  in the second half o f 1983 
th a t  the  governm ent finally, after lengthy negotiations w ith  the IM F, 
the W orld bank , the  A frican D evelopm ent Bank and  a num ber o f 
W estern countries, s tarted  a program m e o f econom ic recovery. Food  
aid was given by  various countries so as to  alleviate the w orst o f 
G hana’s problem s. The p resen t s ituation  will be  discussed in  a later 
section.

W ith h indsight it can be said th a t 1982 and 1983 were very dark  
years for G hana. N o m en tion  has y e t been m ade o f the  curfew  w hich 
was im posed on 31 D ecem ber 1981. This becam e part o f daily life in 
Ghana. T he curfew  hours sh ifted  from  6 p .m . to  6 a.m . at first to  
10 p.m . till 5 a.m . in  the last days o f the curfew . The curfew , which 
enhanced the  feeling o f insecurity  m any G hanaians had , was finally 
lifted  in  Ju n e  1984. The closure o f th e  borders was at the  tim e m o ti
vated  by the  G overnm ent’s need  to  check currency trafficking and 
smuggling. I t is n o t know n w hether this closure, w hich m ade Ghanaians 
prisoners w ith in  their own co u n try , has served the desired purpose.

Now, in 1984, it is generally agreed in  G hana th a t the situation  has 
im proved in  com parison w ith  1982 and 1983. The PNDC seems at 
p resen t to  be m ore in con tro l o f the coun try  and  especially o f  the 
People’s and W orkers’ Defence C om m ittees. Police b ru ta lity  and arbi
trary  killings and disappearances have abated . The universities have 
reopened . The econom ic prospects have im proved due to  the agreem ent 
betw een the  G hana governm ent and  the IM F and  to  b ilateral aid from  
individual countries. M oreover, the rains were profuse during 1984; 
this will m ake G hana less dependen t on  foreign food  aid and im ports o f 
foreign food  item s, at least during this year.

This does n o t m ean th a t the  presen t situation  in  G hana is altogether 
a rosy one. People critical o f the  PNDC say th a t th e  present governm ent 
is only try ing  to  give the  revolu tion  a hum an face to  please the IM F and
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w estern  d o n o r countries. O thers argue th a t the  PNDC is finally fo llow 
ing the righ t p a th , b u t is perhaps doing far too  little  and far too  late . In 
the follow ing sections the au th o r will consider som e specific hum an  
rights, including th e  righ t to  developm ent.

Civil and Political Rights

Freedom  o f  expression and o f  the press

The Universal D eclaration o f H um an Rights provides in article 19 
th a t  “ (e)veryone has the right to  freedom  of opinion and  expression; 
this right includes freedom  to  h o ld  opinions w ith o u t in terference and 
to  seek, receive and im p art in fo rm atio n  and ideas th rough  any m edia 
and regardless o f fro n tie rs” . The role o f the press in cham pioning the 
freedom s o f the  individual is a sine qua n o n  in any dem ocratic structu re . 
A  free press can n o t itself guarantee the  liberty  o f the  indivudal. N ever
theless, a free press ensures free exchange o f ideas and th e reb y  provides 
a k ind  o f m irro r p o rtray ing  the activities o f b o th  the  governm ent and 
th e  governed. The im portance to  be a ttached  to  freedom  o f expression 
is also em bodied  in some fam ous sayings o f the Akans o f G hana, as was 
p o in ted  o u t to  the  au thor. These sayings are: “The one m an m aking a 
p a th  can never be sure w hether the  p a th  behind  him  is crooked or n o t” 
and “One head  does n o t go counsel” . They reflect th e  trad itional 
G hanaian belief th a t  no  one person  can be right.

In  G hana, individual freedom  o f expression is stric tly  lim ited. Some 
will argue th a t there is no  freedom  o f expression a t all, excep t to  praise; 
there  is only  freedom  o f expression for those who su pport the govern
m ent. O thers p u t it m ore cynically: there is freedom  o f expression p ro 
vided th a t  y ou  say the right things. There is at p resen t some room  for 
criticism  o f the m ethods o f those who ho ld  governm ental pow er; criti
cism of persons w ith in  the governm ent m ay, how ever, be m et b y  sharp 
re ta lia tion . G overnm ent officials to  w hom  the au th o r p u t the question  
o f the existence and scope o f the freedom  o f expression in present-day 
G hana p o in ted  to  the  A nnual Budget Seminars and to  the  various sym 
posia the  governm ent organises in order to  solicit the  views of the 
people o f G hana on the Econom ic Recovery Program m e. The general 
im pression of the au th o r was, how ever, th a t people fear to  speak their 
m inds on po litical issues; this was also the case on the  University 
cam pus w hich th ro u g h o u t G hana’s h isto ry  has been a free haven for
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exchange o f ideas and opinions. I t is only very occasionally th a t during 
public m eetings o f private organizations a debate on  public issues takes 
place. A  recen t exam ple in p o in t was a sym posium  organized by  the  
G hana section o f A m nesty  In terna tional on the  them e o f H um an Rights 
in a Changing E nvironm ent; during this sym posium  various speakers 
voiced sharp criticism  o f th e  h um an  rights policies o f the PNDC regime. 
I t is only by  w ay o f private organisations, such as the  Bar A ssociation, 
the  A ssociation of R ecognised Professional Bodies, the Churches and 
the  N ational U nion o f G hana S tuden ts, th a t the  voice o f certain  seg
m ents o f the  people is still heard  in  Ghana.

This leads to  the  question  o f freedom  o f the press. G hana’s press 
system  consists o f tw o parts — the state ow ned m edia (including radio 
and television) and  the  privately ow ned m edia. Successive governm ents 
in G hana have in  one w ay or an o th er tried  to  con tro l the state-ow ned 
press, radio and television. The presen t PNDC exercises the stric test 
co n tro l possible: opposing views are n o t to lera ted . The public is denied 
in form ation  ab o u t w hat is really going on  in  the coun try . A small, b u t 
nevertheless significant exam ple o f this occurred  during th e  a u th o r’s 
visit to  G hana. The state-ow ned press refused to  announce a m em orial 
service on Ju ly  3, 1984 fo r the  th ree slain judges who were killed tw o 
years befo re; no  reasons fo r this refusal were given.

The once flourishing private press o f G hana has been  silenced in 
various ways. The private papers were never form ally banned , as some 
governm ent officials stressed. Their pub lication  has been m ade im pos
sible, how ever, by  th rea ten ing  the prin ters o f these papers w ith  w ith 
drawal o f governm ent orders, w ith  non-renew al o f licences or n o n 
issuance of licences for im porting  new sprints, paper, ink , etc., by  
harassing the  editors and in  one case by  im prisoning the  ed ito r of a 
paper, called ironically  the Free Press, after he had  published an article 
critical of the governm ent. In  questioning the editors of one such 
private paper (w hich is n o t published any m ore fo r the above reasons) 
w hether it w ould  be feasible to  resume publication , the answ er was u n 
equivocal th a t this w ould be highly unsafe under the  present conditions 
in G hana. N otable exceptions to  these “in fo rm al” bannings o f private 
papers are the Catholic S tandard  and the Christian Messenger. These 
papers, published  by the C atholic B ishops’ C onference and the  C hrist
ian Council are, due to  the ever present shortages, published irregularly 
and d istribu ted  only on a lim ited  scale. They provide, how ever, a p la t
form  for public debate on national policy issues and fo r objective 
in fo rm ation  on G hana’s state  o f affairs.
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The au th o r also raised  the  m a tte r  o f the  virtual killing o f the freedom  
o f th e  press w ith  various governm ent officials. I t was argued by  them  
th a t  an u n restric ted  freedom  o f the  press w ould n o t  be possible in the 
light o f the  fragile na tu re  of the ongoing revolution. It w ould  lead to  
serious problem s by  antagonizing the  various social classes. In the  still 
explosive a tm osphere , press freedom  could easily be exp lo ited  to  dis
ru p t the social order. I t was again em phasized th a t the  governm ent 
never form ally banned  a new spaper.

I t is n o t appropria te  here to  discuss the possible scope of the  free
dom  of the  press in a co u n try  like G hana. I t  is granted th a t the scope of 
this fundam ental freedom  m ay vary from  one co u n try  to  ano ther 
depending up o n  social, econom ic and o th er factors. A  drastic curta il
m en t of this right is, how ever, only ju stified  in  tim es o f public em er
gency th rea ten ing  the  life o f the n a tio n  and the existence of w hich is 
officially procla im ed; such cu rta ilm en t should take place only to  the 
ex ten t strictly  requ ired  by  the situation  (article 4(1)IG CPR). G hana 
does n o t have any officially proclaim ed em ergency. The stric t govern
m en t co n tro l o f the  state-ow ned press (including radio and  television), 
and  the “in fo rm al”  banning o f private papers can only  lead to  the 
conclusion th a t freedom  o f the press in  G hana is a t p resen t at its 
low est ebb.

Political prisoners

Im m ediately  afte r the  coup, m any people, m ostly  fo rm er officials o f 
the governm ent o f the  T hird  R epublic o f G hana, m em bers o f the  then  
ruling p arty  and  o th e r governm ent supporters, were detained. Their 
de ten tio n  was legalized by  the  Preventive C ustody Law  (PNDCL 4, 
1982), w hich was passed on 2 M arch 1982 and given re troactive effect 
to  2 Jan u ary  1982. This Law em pow ers the  PNDC to  au thorise by 
executive in stru m en t the  arrest and  de ten tio n  o f any person  in  respect 
o f w hom  the PNDC is satisfied th a t it is in  the in terest o f national 
security  or in  the in te rest o f the  safety  of the person. A ny person de
ta ined  u nder this law  m ay be held  in such place and for such period  and 
subject to  such conditions as the  PNDC m ay direct.

M ost persons taken  in to  preventive custody im m ediately  afte r 31 
D ecem ber 1981 have since been released. Three o f them , how ever, still 
rem ain  in prison ; these are tw o form er m inisters o f the governm ent of 
th e  T hird R epublic and  a form er m em ber o f parliam ent. T hey have now
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been  in  prison  fo r m ore th an  34 m onths; no  charges have, so far, been  
p referred  against them . One o f these prisoners is in ill-health and re
m ains in  a hospital. He has repeated ly  requested  th e  H ead o f S tate o f  
G hana fo r release from  custody  on  m edical grounds, b u t so far in  vain.

T he PNDC has repeated ly  used its pow ers u nder the  Preventive Cus
to d y  Law to  take persons in to  preventive custody. M any o f them  
stayed  in  jail fo r periods o f up  to  17 m on ths w ith o u t charges being p re 
ferred  against them . D uring the  a u th o r’s stay  in  G hana, it was m en
tio n ed  to  him  th a t habeas corpus proceedings were envisaged on  behalf 
o f persons in  d e ten tio n , including service personnel and the above
m en tioned  detainees. Early in  A ugust 1984 a habeas corpus application 
was actually  filed in  the  A ccra High C ourt by  th e  Bar A ssociation on 
beha lf o f  35 persons. On 15 A ugust 1984 the  D irector o f Public Prose
cu tions p roduced  an unnum bered  and unpublished PNDC Law to  the  
C ourt, p roh ib iting  the  C ourt from  enquiring in to  the  grounds b y  w hich 
d e ten tio n  under th e  Preventive C ustody Law is au thorised  by  the 
PNDC. T he D irector, therefo re , raised a prelim inary ob jection  to  fu r
th e r consideration  o f th e  application.

Counsel fo r th e  applicants a ttacked  the  so-called PNDC Law stating 
th a t it could n o t be considered a valid enactm ent, because it was 
neither num bered  nor published. The D irector o f Public Prosecutions 
coun tered  this b y  po in ting  to  Section  4(6) o f the  PNDC Proclam ation 
w hich m akes the  PNDC’s enactm ents effective on the day th ey  are 
m ade. O n 20 August 1984, the  Judge  announced  his ruling: he dis
missed th e  app lication  because o f the  conten ts o f  the PNDC Law p ro 
duced  by  the  D irecto r o f Public Presecutions and  because o f Section 
4(6) o f the  PNDC Proclam ation. The PNDC Law has since been  nu m 
bered 91 and  published in the  G azette.

T he application  for habeas corpus by  the  Bar A ssociation on  beha lf 
o f the  35 detainees was certain ly  a deed o f courage and fully in accord
ance w ith  article 9 o f the  Universal D eclaration o f H um an R ights, 
w hich states th a t “ (no) one shall be subjected  to  arb itrary  arrest, d e ten 
tio n  or ex ile” . The sw ift ac tion  o f the PNDC to  deprive the  jud iciary  o f 
the  pow er to  enquire in to  th e  grounds fo r taking a person in to  preven
tive custody , m ust occasion strong  disapproval. T he new  Habeas C orpus 
(A m endm ent) Law (PNDC 91, 1984) gives the  PNDC virtually u n 
lim ited  pow ers to  detain  any person w hom  th ey  consider a th rea t to  
n ational security .

When the  question  o f persons detained  under the  Preventive C ustody 
Law was raised w ith  governm ent officials, it was alleged th a t investiga
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tions against these persons were u nder way. Due to  the  natu re  o f the 
crimes involved and  the  inadequate equipm ent o f th e  investigative 
b ranch , these investigations som etim es take a long tim e. However, in 
th e  op in ion  o f th e  au th o r, these argum ents do n o t ju stify  the violation 
o f th e  basic rights o f th e  individual, th a t he shall be in form ed o f any 
charges against him  and th a t he shall be en titled  to  tria l w ith in  a reason
able tim e or to  release.

D uring his visit to  a m edium -securky prison (supra) th e  au th o r m et 
w ith  tw o prisoners detained  u nder th e  Preventive C ustody Law. Their 
de ten tio n  was au thorised  by  an Executive In strum en t passed  only  on 
15 Ju n e  1984; th e ir d e ten tio n , how ever, began in Ju n e  1983. T he tw o 
had  been  deta ined  a fte r th ey  had  criticised th e  PNDC in articles in  the 
Free Press, a private paper w hich disappeared w ith  the incarceration  of 
th e  journalists. T he ow ner o f the  Free Press had also been  detained , b u t 
was released, on  m edical grounds, ju s t before th e  a u th o r’s arrival in 
G hana. The tw o journalists were released tw o days afte r the a u th o r’s 
departu re . It was sad to  receive th e  news th a t one o f th em  died in 
A ugust 1984; som e are o f th e  opinion th a t the  cause o f his death  m ight 
be associated w ith  his d e ten tion .

M any o f those w ith  w hom  the  au th o r spoke argued th a t , apart from  
the  persons tak en  in to  preventive custody , there are also m any people 
detained  b y  th e  police and b y  th e  m ilitary. W hen the m atte r o f those 
detained  b y  the  police was raised w ith  th e  M inister o f In terio r, he 
acknow ledged th a t the  police som etim es illegally detain  persons in 
order to  take bribes. He was planning to  m o u n t an exercise in w hich 
every cell w ould  be checked. All illegally detained  persons w ould be 
released and responsible officers w ould be either disciplined or p ro 
secuted.

In  sum m ing up , th e  au th o r w ould like to  em phasize th a t m ost 
people detained  u nder th e  Preventive C ustody Law have been  released. 
Those w ho still rem ain in  prison u nder this Law are, o f  course, still 
a cause fo r great concern , w hich is enhanced b y  the  now  form ally 
outlaw ed possibility  o f testing the  grounds for their de ten tio n  by 
w ay o f a habeas corpus application. All these persons should either 
be  fo rth w ith  b ro u g h t to  trial or released. T he m atte r o f  the  alleged 
illegal deten tions b y  th e  police and m ilitary  is also a cause for great 
concern . I t is hoped  th a t  the  envisaged action  w ith  regard to  police 
d e ten tio n  will take place sim ultaneously w ith  similar ac tion  w ith  regard 
to  m ilitary  d e ten tion .
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The right to vote

In  article 21 o f th e  Universal D eclaration o f H um an Rights it  is p ro 
vided in  Section  1, th a t  “ (e)veryone has the right to  take p art in  the  
governm ent o f his co u n try , d irectly  or th rough  freely chosen represen
ta tives” . Section 3 o f  this article states fu rther th a t “ (t)he will o f  the 
people shall be th e  basis o f th e  au th o rity  o f governm ent; this will shall 
be expressed in  periodic and genuine elections w hich shall be by  u n i
versal and equal suffrage and shall be held by  secret vote or b y  equiva
len t free voting p ro ced u res” .

W ith the  suspension and la ter abrogation  o f the C onstitu tion  of 
the T h ird  R epublic b y  the  PNDC regim e, these rights were equally 
abrogated . T he Proclam ation  b y  w hich the  PNDC established itself 
provided, how ever, for tw o new  institu tions w hich are relevant to  the  
above-m entioned rights: th e  N ational D efence C om m ittee and the 
N ational C om m ission o f D em ocracy. B oth  these institu tions m erit 
fu rth e r a tten tio n .

T he P roclam ation provided for a N ational Defence C om m ittee 
w hich shall advise the  PNDC in the  exercise o f its functions. Also 
Regional and D istrict D efence C om m ittees were envisaged. In  the 
A m endm ent Law to  the  P roclam ation  (PNDCL 42, 1982) the pow ers of 
the  N ational D efence C om m ittee were set ou t in detail. The m ost 
im p o rtan t are th a t  the C om m ittee shall be responsible for developing, 
p rom oting  and executing th rough  the  P eople’s D efence C om m ittees a 
program m e o f national education  on th e  objectives of the  R evolution in 
pursuance o f th e  Directive Principles of S tate Policy and the political 
program m e o f the  PNDC for the  revolutionary  transfo rm ation  o f 
G hana, and fo r coord inating  and adm inistering the activities of P eople’s 
Defence C om m ittees.

The P eop le’s D efence C om m ittees (hereafter referred  to  as PDCs) 
were, thus, given a prim ordial role in the revolutionary  process G hana 
was em barking upon . T hey  were seen as the  foundation  o f the R evolu
tion . Their aim is to  guarantee the dem ocratic partic ipation  o f the  
people, especially the farm ers, fisherm en and o ther w orking people, in 
the  decision-m aking process o f G hana, and in running the  affairs of 
their villages, tow ns and cities, th e ir offices, factories and w orkplaces, 
and o f the  n a tio n  generally. A no ther objective o f the PDCs is to  help 
expose the  in terna l enemies o f th e  people, b o th  in business and in the  
bureaucratic  s ta te  m achinery.

Two types o f PDCs were set up: PDCs at the com m unity  level and
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PDCs at the  w orkplace level. The la tte r are called W orkers’ Defence 
C om m ittees (hereafter WDCs). M em bership o f the PDCs and WDCs is 
open  to  all persons w ho are p repared  to  upho ld  and defend  the  basic 
objectives o f  the  ongoing revolu tionary  process and w ho have a proven 
reco rd  o f patrio tism , in tegrity  and  dem ocratic practice. C on tinua tion  of 
m em bership  depends up o n  con tinued  revolu tionary  discipline and  hard  
w ork.

The au th o r is n o t qualified, afte r his lim ited  stay in  G hana, to  
evaluate th e  practice o f the PDCs. He will sim ply refer to  som e com 
m ents on  the PDCs he heard  while he was in  G hana. I t  is generally 
acknow ledged th a t  th e  PDCs in  the first days afte r their establishm ent 
o ften  to o k  the  law  in to  th e ir ow n hands; som etim es the  PDCs even 
created  their ow n courts b y  w hich enem ies o f th e  people were tried . 
O thers referred  to  the  arbitrariness o f the  PDCs in  th e  exercise o f their 
functions, such as food  rationing. The PDCs and WDCs also o ften  
harassed people considered to  be enemies o f the revolu tion , such as 
managers. On the  o ther hand , it is stressed th a t various PDCs have 
u n d ertak en  relevant com m unity  and  work-place projects and th a t they  
have provided for th e  first tim e a m echanism  by  w hich th e  m an in  the 
stree t can take  a m eaningful part in  th e  politica l process.

I t  is g ran ted  th a t  the  PDCs, if  p roperly  used, m ay provide a p la tfo rm  
fo r G hanaian citizens to  partic ipate  m eaningfully in  the developm ent 
and  political processes o f the  coun try . In  the  light o f the  lim ited  
m em bership o f th e  PDCs and th e  lack o f any rules w ith  regard to  the  
election o f th e  PDCs and  the  N ational D efence C om m ittee — this la tte r 
C om m ittee is ac tually  appo in ted  by  th e  PNDC and presided  over b y  its 
C hairm an — th e  structu re  o f P eople’s Defence C om m ittees does n o t 
m eet th e  crite ria  o f  article 21 Universal D eclaration  o f H um an R ights, 
as set o u t above.

T he second relevant in s titu tio n  in  this respect is the  N ational C om 
m ission fo r D em ocracy. This Com m ission exercises the  functions o f the 
E lectoral Com m ission u n d er th e  suspended 1979 C onstitu tion . In 
add ition  it is responsible (under article 32 o f PNDCL 42 , 1982) fo r the 
fo rm ulation , fo r th e  consideration  o f governm ent, o f  a program m e fo r a 
m ore effective realization  o f a tru e  dem ocracy in G hana, and fo r the 
w inding-up o f  politica l parties th a t were in  operation  befo re  31 D ecem 
b er 1981.

T he PNDC is a t p resen t considering a program m e for decentraliza
tion . I t  is tru e  th a t governm ental pow ers have th ro u g h o u t G h an a’s 
h isto ry  been  cen tralized  w ith  th e  national governm ent. V arious earlier
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proposals fo r decen traliza tion  have n o t m aterialized. The program m e 
the PNDC is now  considering provides for devolution  o f cen tral 
adm inistrative (no t po litical, it is added) au th o rity  to  the regional, 
d istric t and local level in  order to  ensure popu lar grassroots p artic ip a
tion  in the adm in istration  o f the various areas concerned from  the 
standpo in ts of the  planning, im p lem entation  and  m onitoring  of those 
services w hich go to  im prove th e  living conditions o f  the people and the 
orderly , fair and  balanced developm ent o f the w hole coun try .

A new  th ree-tier system  is envisaged. The basic units are the  Area- 
Town-Village councils, adm inistered  in cooperation  w ith  th e  local 
PDCs. The n ex t level is form ed by  the D istrict and Regional Councils, 
w hich will coord inate  the activities of the Area, Village and Tow n 
C om m ittees. The th ird  level will be fo rm ed  by  the  People’s Assem bly. 
In this way the  PNDC envisages doing justice to  its m o tto  Power to  the 
People.

This program m e is n o t y e t law, although the hope was expressed th a t 
the  various local com m ittees could  be established by  the end o f 1984. 
It is, thus, n o t yet clear w hat k ind  of elective processes will be used. 
G overnm ent officials m ade i t  very clear, how ever, th a t the envisaged 
new  dem ocratic structures will n o t provide for political parties. The 
au th o r w ould like to  express his hope th a t the PNDC will soon enact 
its program m e o f decen tralization  and will m eet, thereby , the standards 
set in  the Universal D eclaration o f H um an Rights.

The au th o r w ould finally refer to  the various instances in w hich the 
PNDC was requested  by  various organizations to  organise a referendum . 
The PNDC has so far tu rn ed  a deaf ear to  this request. M any people 
stressed to  the au th o r the  im portance of their having a referendum  on 
the  governm ent’s policies, and  m oreover o f their fundam ental righ t to  
choose th e ir own leaders. I t is hoped  th a t the PNDC will heed  this 
strongly felt, fundam ental right in devising a new  dem ocratic s tructu re  
for Ghana.

E conom ic, Social, and C ultural R ights

In the earlier paragraphs, there have been various references to  the 
p oor econom ic situation  in Ghana. In the Econom ic R ecovery P ro 
gramme 1984-1986 (Accra, O ctober 1983), the reasons fo r this s itua
tio n  are frankly  set o u t; they  include:
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the  m aintenance o f a fixed and  highly overevaluated exchange rate 
th a t discouraged exports and p roduced  huge profits  fo r traders of 
im ported  goods;

large deficits in  the governm ent’s budgets w hich resu lted  in in fla
tionary  pressures w hich fu rth e r d isto rted  the effective exchange 
ra te ;

the  im position  o f price contro ls at the  m anufacturing  stage w hich 
discouraged p ro d u c tio n , while giving excessive p rofits  to  the  u n 
regulated  small-scale trad ing  sector; and

m isallocation and use o f im p o rt licenses which created  fu rth e r 
inefficiencies and  denied critical inpu ts and equ ipm en t to  high 
p rio rity  areas.

The situation  was fu rth e r aggravated by adverse w eather conditions 
in 1978-1979 and 1982-1983, w hich seriously reduced  agricultural 
o u tp u ts  and  created  m ajor food  shortages. R eference m ust also be m ade 
to  the  rap id  grow th of the  p opu la tion , the  sharp increase in  petro leum  
prices and the  expulsion in  1983 o f over one m illion G hanaians from  
Nigeria.

These heterogeneous factors in te rac ted  to  p roduce a m ajor decline in 
the  econom y. No a ttem p t will be m ade here to  describe the im plica
tions fo r the  various sectors o f the  econom y o f G hana. I t  is relevant 
here to  underline th a t in  the  course o f  1983 the PNDC em barked  upon  
a program m e o f econom ic recovery, encom passing all relevant aspects 
o f th e  econom y. A first step was form ed by  a sharp devaluation o f the 
highly overvalued local currency, the  Cedi. Periodic ad justm ents are 
envisaged so th a t the real purchasing pow er of the  exchange ra te  in 
term s o f th e  currencies o f G hana’s m ajor trading partners is m ain tained . 
Im p o rtan t reform s and ad justm ents in  o th er po licy  fields, such as fiscal, 
investm ent, prices and  incom e, p ro m o tio n  o f m anufactu ring  industries, 
agricultural and  tran sp o rt, are envisaged.

The program m e of econom ic recovery has a ttra c ted  the support 
o f the IM F, the  W orld Bank and the  A frican D evelopm ent Bank. 
I t  was also favourably received b y  the  Consultative G roup for G hana 
(com posed o f various w estern  countries) w hich m et in Paris in N ovem 
b er 1983.

As a resu lt o f th is, foreign aid and loans are again flowing to  G hana 
so as to  alleviate th e  extrem e hardship the  G hana p o p u la tio n  was experi
encing, and to  assist the  governm ent in  its program m e o f rehab ilita tion
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and restructu ring  o f th e  econom y, w hich eventually will lead to  im 
proved  living conditions fo r all G hanaian citizens.

A lthough there  is w ide su pport in  G hana for th e  steps the  PNDC has 
tak en  to  restru c tu re  the  econom y, th e  PNDC is well aware th a t its 
agreem ent w ith  th e  IM F and  th e  W orld Bank is also criticized, espe
cially b y  various active supporters o f  th e  governm ent. The la tte r ten d  to  
see th e  agreem ent as a be traya l o f  th e  revolu tionary  ideals o f  the  PNDC. 
T he governm ent is, how ever, determ ined  to  pursue its policy  o f eco
nom ic recovery b y  follow ing a clearly ou tlined  p a th  and by  try in g  to  
engage the  active support o f the  PDCs and WE)Cs. Its  u ltim ate  aim  
th ereb y  is to  establish, as one governm ent official p u t it, a social 
dem ocracy in  a W estern-European sense. In  th a t respect, it was alleged 
th a t th e  econom y o f G hana h ith e rto  could b e  characterized as an exces
sive sort o f 1 9 th  cen tu ry  capitalism .

It should be  n o ted  th a t  th e  econom ic policies o f the PNDC are fully 
supported  b y  th e  trad e  un ions, w hich are organized in the  G hana Trade 
U nions Congress (hereafter TUC). In  an interview  w ith  leading TUC 
officials this was repeated ly  stressed. It was acknow ledged th a t in the  
period  im m ediately  follow ing the  take-over o f the  governm ent o f the 
T hird  R epublic b y  the  PNDC, there had been  serious d ifficulties and  
m isunderstandings betw een  th e  W orkers’ D efence C om m ittees and the 
trade  unions. T he dem arcation  line o f com petences and responsibilities 
is at p resen t clearly draw n. T rade un ion  rights, including the  righ t to  
negotiate  on  wages, have been  restored .

T he econom ic recovery program m e 1984-1986 has provided a fram e
w ork  fo r th e  gradual realization  o f social, econom ic and cu ltura l rights 
for the  p o p u la tio n  o f G hana. This does n o t m ean, o f  course, th a t  th e  
p resen t situ a tio n  has all o f  a sudden drastically im proved. Life is still 
very hard  in  G hana, especially fo r th e  ord inary  G hanaian citizen. T he 
m inim um  wage on w hich m ost G hanaians live is hard ly  sufficient to  
survive. T here are still ram pan t shortages o f  even essential com m odities. 
E ducational and h ea lth  facilities have b ro k en  dow n. This is also true  
for o th er sectors o f  day-to-day life. A lthough there  seems to  be a fairly 
general feeling in  G hana th a t  th e  PNDC is tak ing  th e  right and necessary 
steps in th e  econom ic field in  order to  secure social justice fo r all, 
there  are also m any people w ho feel th a t these m easures can succeed 
only  if the  PNDC also restores o th er rights, especially in the fields o f 
th e  adm in istra tion  o f justice and  civil and  political rights.

The p ro m o tio n  o f social, econom ic and  cu ltural rights is a prim ary  
task  o f th e  governm ent. I t  should, how ever, be  supplem ented  by  private
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organizations and  individuals. In  this respect reference should  be m ade 
to  th e  im p o rtan t activities of the  churches in G hana. A n o th er exam ple 
in p o in t is the  C entre fo r the  D evelopm ent o f People in A ccra w hich is 
a private , in terd iscip linary  team  engaged in  social analysis, theological 
reflections, public  education  and  social ac tion  on issues o f justice and 
hum an  developm ent. This team , com posed o f young people, is actively 
engaged in  various m eaningful projects in  Accra, in  p articu lar in  one of 
its m ost heavily p o p u la ted  suburbs (Nima). The C entre is undertak ing  a 
p ro jec t w hich is aim ed at the  im provem ent o f hea lth  conditions in  th a t 
area in  close co llaboration  w ith  the  local popu lation . O ther p ro jects are 
u n d ertak en  or envisaged. C onditions should  be created  by  the  govern
m en t w hich w ould enhance the  possib ility  o f success of relevant p ro j
ects o f this kind.

A ppraisal

G hana has gone th rough  very d ifficu lt tim es since the  PNDC regime 
came to  pow er on D ecem ber 31, 1981. In  the la tte r p a rt o f  1983 and 
in 1984 the situation  changed. There is now  food  and the  social te n 
sions associated w ith  hunger have lessened. The governm ent is seriously 
engaged in  a program m e o f econom ic recovery, w hich m ight in the  long 
term  lead to  an im provem ent in  the  living conditions o f all Ghanaians.

In  the light o f  the  grave econom ic situation  G hana is still facing, it 
is understandab le th a t  the  PNDC is giving high p rio rity  to  the  econom ic 
recovery of the co u n try , and to  th e  p ro m o tio n  of social, econom ic and 
cu ltura l rights. I t  m ust, how ever, be em phasized, th a t social, econom ic 
and cu ltura l rights on the  one h an d  and civil and political rights on  the 
o th er hand  are equally  im p o rtan t. Thus the pream ble to  the U nited  
N ations Covenants on H um an R ights states, “ th a t in  accordance w ith  
the  Universal D eclara tion  of H um an Rights the ideal o f free hum an 
beings enjoying freedom  from  fear and  w ant can only be achieved if 
conditions are created  w hereby everyone m ay enjoy his social, eco
nom ic and cu ltu ra l rights, as well as his civil and po litical righ ts” . In  
the  P roclam ation o f T eheran and in o th er im p o rtan t resolutions such as 
G eneral A ssem bly reso lu tion  32 /130 , the concep t o f the indivisibility 
and in terdependence o f all hum an  rights was reaffirm ed.

In  a U nited  N ations study  on  the  In ternational D im ensions o f the 
R ight to  D evelopm ent (UN D oc E /C N /4 /1434), it was said th a t “ the 
relationship  betw een the  right to  developm ent and o th e r hum an  rights,
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is a fundam ental one. The key to  its understanding  lies in n o t losing 
sight o f the  end  th rough  a p reoccupa tion  w ith  the means. A develop
m en t strategy based on  po litical oppression and th e  denial o f hum an 
rights could perhaps appear to  succeed in term s o f specific overall 
econom ic objectives, b u t full and genuine developm ent w ould  never 
be achieved” .

It is seriously hoped  by th e  au th o r th a t the  governm ent o f  G hana 
will give heed  to  the above quo ta tions. The sincere efforts o f the gov
ernm ent of G hana to  p ro m o te  social, econom ic and cu ltural rights 
should  be sustained by  equally  sincere endeavours to  restore civil and 
political rights. F reedom  o f expression and  o f the  press, freedom  from  
fear, and the right to  partic ipa te  in  the  decision-m aking process o f o n e ’s 
coun try , are indispensable elem ents o f the  righ t to  developm ent. I t is 
in this la tte r  field especially th a t the governm ent does n o t m eet the  
in te rna tional standards set o u t above. The p resen t situation , w hich has 
im proved so m uch in  com parison w ith  the  first period  of the PNDC 
regim e, should  now  lead on to  the  res to ra tio n  o f civil and political 
rights. These m easures should in  any case include the  release or the  tria l 
o f all those w ho have been  detained  w ith o u t any charges being p re 
ferred against them .

II
1
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Final Remarks and Recommendations

The recent h isto ry  o f G hana has been  m arked b y  a high degree of 
political instab ility  and  a steady deterio ra tion  o f the  econom y. The 
various civilian regimes o f the  F irst, Second and T hird  Republics of 
G hana were overthrow n in m ilitary  coups. The m ilitary  regimes th a t 
to o k  over pow er legitim ized their ac tion , especially w ith  regard to  the 
Second and T h ird  R epublic, by  referring to  the  w idespread co rrup tion  
existing during th e  civilian governm ents and to  the u rgent need  fo r this 
to  be eradicated . This p o in t was also quite o ften  underlined  by  the 
W estern press. In  various o f the  a u th o r’s interview s, it was stressed th a t 
this k ind  of com m ent induces the  m ilitary to  seize pow er. During m ili
tary  regimes th ere  is no  forum  fo r expressing opinions w hereby co rrup t 
practices can be exposed. In  these interviews b itte r  com plaints were 
voiced ab o u t the  inadequate  support, especially o f W estern nations, for 
the evolving fragile dem ocratic structures o f civilian governm ents of 
developing countries, such as G hana. W ith reference to  E uropean  and 
A m erican h isto ry  it was argued th a t co rru p t practices do n o t  ju stify  a 
m ilitary  take-over and  indeed, th a t  there can be no  ju stifica tio n  a t all 
fo r the  overthrow  o f an elected governm ent. The only way to  change 
an elected  governm ent is by  the  ballo t-box . M ilitary governm ents are 
alm ost always linked  w ith  suppression of fundam ental rights and 
freedom s.

In  evaluating the p resen t hum an  rights situation  in G hana and in 
fo rm ulating  recom m endations, it  is im p o rtan t to  bear in m ind these 
strongly held  views, expressive as they  are o f universal no tions o f ju s
tice. When the p resen t m ilitary PNDC regime came to  pow er, the co u n 
try  was in the  m idst o f a deepening econom ic crisis. I t has already been 
re la ted  th a t during the  first 18 m onths or so o f its existence the govern
m en t did n o t take any m eaningful steps in the field o f econom ic
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recovery. The coun try  was plagued b y  a w idespread feeling of inse- 
; cu rity  (heightened by  various a ttem p ted  coups) and lawlessness. I t is
' only since the  second h a lf o f 1983, as has been  said before, th a t the

governm ent is earnestly  and actively engaged in  a process o f econom ic
! recovery and  developm ent.

As a resu lt o f this, tensions betw een  the various social classes have 
abated , b u t have n o t a ltogether faded  away. Sm ouldering beneath  the 
surface is a conflict betw een  various ethnic groups in G hana. The 
p resen t PNDC regime is in  the opinion o f m any people in  G hana asso
ciated  w ith  one particu lar ethnical group. The bru talities w hich have 
o ften  occurred  during the  PNDC regim e, especially during the first tw o 
years o f  its existence, are no w  ascribed to  this ethnic group as a w hole. 
M any fear th a t  this sm ouldering conflict m ight erup t one day, unless 
the  PNDC actively engages the w hole p o pu la tion  in its p resen t en 
deavours to  stim ulate the process o f developm ent.

W hat role ought hum an  rights to  play in this developm ent process? 
This raises the  fu rth e r question  o f the significance o f th e  emerging right 
to  developm ent. I t is acknow ledged th a t this righ t has as y e t n o t been  
fully clarified by  the w orld  com m unity . A uthoritative guidance m ay, 
however, be found  in  a R eport o f the W orking G roup (of the UN C om 
m ission on H um an Rights) o f G overnm ental E xperts on the R ight to  
D evelopm ent (Doc A E /C N .4 /1 9 8 4 .1 3 ). D evelopm ent in this rep o rt is 
ten tatively  defined as a com prehensive econom ic, social, cu ltura l and 
political process w hich aims at the  constan t im provem ent o f the  w ell
being o f people and individuals. In  an A nnex to  the above-m entioned 
rep o rt, contain ing a D raft Universal D eclaration on  the R ight to  Devel
opm ent, this right is defined in article 1 (1) as “ an inalienable hum an  
right o f every person, individually or in en tities established p u rsuan t to  
the  right of association, and  o f o ther groups, including peoples. E qual
ity  o f o p p o rtu n ity  is a prerogative of nations and of individuals w ith in  
n a tio n s” . In section 2 o f the  same article it is said th a t “ (b)y virtue o f 

| the right to  developm ent, every person, individually or collectively, has 
the right to  p artic ipa te  in, co n trib u te  to , and enjoy a peaceful in te r
national and national political, social and econom ic order, in  w hich 
all [au th o r’s em phasis] universally recognized hum an rights and fu n d a
m ental freedom s can be fully  realized” .

In this co n tex t no  detailed  survey o f the possible ram ifications and 
scope of th e  right to  developm ent can be given. Two aspects should , 
how ever, be underlined . F irst, th a t the radical restructu ring  o f the  
existing in terna tional econom ic order is an essential elem ent for the
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effective p ro m o tio n  and the full en joym ent of hum an rights and 
freedom  fo r all. A second aspect is th a t States have th e  right and 
prim ary  responsibility  to  ensure developm ent b o th  w ith in  their te rr i
to ry  and in terna tionally  taking in to  account their responsibilities to  
h um an  beings and  to  the  in terna tional com m unity .

I t  is from  this perspective o f  the right to  developm ent, th a t the 
au th o r o f th is rep o rt, respectfu lly  and in  full awareness o f the  grave 
problem s G hana is facing, subm its the  following recom m endations in 
the  field o f th e  p ro m o tio n  and  p ro tec tio n  of hum an rights:

1. The governm ent of G hana is a t p resen t seriously engaged in  the 
im p lem en tation  o f a program m e o f  econom ic recovery aim ed a t the 
im provem ent o f the well-being o f all Ghanaians; these efforts, for 
w hich the  governm ent should  be com m ended, should be seriously 
continued . The w orld com m unity  of nations and its appropriate  
organs should  assist the  governm ent o f G hana in  these endeavours.

2. This afo re-m entioned  program m e o f econom ic recovery can succeed 
only if all G hanaian citizens are en titled  to  partic ipa te  freely in its 
im plem entation . The governm ent o f G hana should m ake it possible 
for all citizens to  p artic ipa te  in th e  activities o f P eople’s and W ork
ers’ Defence C om m ittees. I t  should fu rth e r devise a dem ocratic 
structu re , w hich enables everyone to  take part in  the governm ent of 
G hana, directly  or th rough  freely chosen representatives in periodic 
and genuine elections. A  first step in this d irection  m ight be a re fer
endum , in w hich people can freely express them selves abou t the 
governm ent’s policies. Finally in this respect the governm ent is 
requested  to  support activities of private groups th a t are engaged in 
m eaningful com m unity  projects.

3. W ith regard to  the  system  o f adm inistration  o f ju stice  the govern
m ent should reconsider the  establishm ent o f a hierarchical system  
of Public Tribunals parallel to  the regular courts. I t  is urged to  
in troduce a right o f appeal from  the Public Tribunals to  the regular 
courts and to  restore the supervisory jurisd iction  o f the regular 
courts over th e  Public Tribunals. In  the alternative the  governm ent 
is asked to  consider the establishm ent of a Public T ribunal of 
Appeals, whose m em bers should be elected by the  Chief Justice  
from  m em bers o f the  Bench.
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4. W ith regard to  the  o peration  o f the  Public T ribunals, the govern
m en t is asked to  clarify the  standard  o f p ro o f to  be applied by 
Public Tribunals and to  review the  sentencing pow ers o f these 
tribunals. The division of com petence betw een  th e  Public T ribunals 
and  the regular courts should be m ade clear b y  the governm ent. 
A lternatively , the  criteria  to  be used in  sending a particu lar case to  
either a Public T ribunal or to  the regular courts should be sta ted  
publicly . Provision should  be m ade by law w ith  regard to  the 
qualifications requ ired  fo r m em bers o f Public T ribunals, for a fair 
p rocedure in  cases o f rem oval o f m em bers o f  such tribunals, and  for 
a legally qualified  person  to  chair a Public T ribunal. F inally, the 
governm ent should  seek an arrangem ent w ith  the Bar A ssociation so 
as to  provide all accused persons appearing before a Public T ribunal 
w ith  counsel o f their ow n choosing.

5. The governm ent should  restore freedom  o f expression and o f the 
press. These rights are indispensable fo r a m eaningful partic ipa tion  
o f the  people in  th e  developm ent process.

6. The governm ent should release all those persons who are still in 
p rison  w ith o u t charges being p referred  against them  or bring them  
fo rth w ith  to  trial. The governm ent is fu rth e r asked to  enquire in to  
alleged illegal police and  m ilitary  deten tions. The basic right to  
apply fo r a w rit o f habeas corpus should be restored , so th a t the 
grounds o f any d e ten tio n  can be enquired  in to  by  the courts. The 
governm ent’s policy  to  im prove prison conditions is to  be com 
m ended.

7. I t is the  a u th o r’s im pression th a t up  to  very recently  a m ood  o f 
deep pessim ism  was all pervasive in  G hana. W ith the som ew hat 
im proved econom ic situation  and the  governm ent’s sincere efforts 
in  this field, there seems to  be a first glimm ering o f hope and o p ti
mism. These feelings o f hope and optim ism  m ay be re in fo rced  if 
the  governm ent o f G hana will m eet its responsibilities u nder the 
in terna tional law o f hum an  rights and the Rule o f Law, as laid 
dow n in the  Universal D eclaration  o f H um an Rights. In such efforts 
the  governm ent o f  G hana is en titled  to  the full support of the w orld 
com m unity  o f nations.

M aastricht, N ovem ber 1, 1984
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