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Preface

The Indian judiciary has been widely praised for its independence. The firm stance
India’s courts have taken in upholding the values enshrined in its detailed and eloquent
Constitution is universally recognised. The manner in which the Supreme Court of India
stood up to the Executive during the political corruption cases that engulfed India during
the last few years, is simply exemplary. It is also exemplary how it seriously took up
the concerns of the underprivileged. Operating in one of the world’s most populous
nations, it made serious efforts to turn access to justice into a reality and provide
individuals with the tools to exercise their rights more effectively. Early on, judges in
India understood that they should not take a textual approach to law; rather they should
think of its impact on individuals.

These virtues have not been absolute however. The political conflicts in certain regions,
notably Kashmir and Punjab, have placed the judiciary in these states in a controversial
position. Many doubt that the structures of justice created for such territories can achieve
justice. The popularity of the courts in the stable regions has also been affected by
problems in delay and backlog. The work condiditions of judges are not always adequate.
These problems have had an impact on how the public perceives the judiciary and relate
to it.

The Centre for the Independence of Judges and Lawyers (CIIL) is pleased to co-publish
with PIOOM this study on the independence of the judiciary in India. Careful and well-
researched, the study outlines not only the positive angles, but also highlights the areas
where attention and improvement are needed. The CIL is pleased to cooperate with
PIOOM on this project. The project, entitled Determinants of the Independence and
Impartiality of the Judiciary, involved country research on four countries: Burkina Faso,
the Philippines, Sri Lanka and India. The reports on the Philippines and Burkina Faso
were already published and we are pleased that the report on India is now released.

The role of the Geneva-based CIL has been in providing advice and guidance on the
international legal aspects of the study. The CIIL also submitted the work to the scrutiny
of a highly qualified legal expert in India. We are pleased that it was endorsed.

The cUL defines questions of judicial independence and the role of lawyers in legal
terms. It looks at these values through the prism of the 1985 UN Basic Principles on the
Independence of the Judiciary and the 1990 UN Basic Principles on the Role of Lawyers.
PIOOM insisted on adding an anthropological and sociological aproach. We hope the
reader will agree that this interdisciplinary approach adds value to the understanding of
this topic.

Mona Rishmawi
CuL Director
June 1998




Foreword

The relation of the judiciary to human rights is fundamental. The respect for the various
human rights and fundamental freedoms that are specified in authoritative international
texts, depends to a significant degree on the quality of the judiciary and the judicial
process. The Universal Declaration of Human Rights emphasizes that every human being
has the right to ‘equality before the law’, ‘presumption of innocence’ and ‘the right to
a fair and public hearing by a competent, independent and impartial tribunal established
by law’.! These rights and freedoms are also guaranteed and further specified by the
International Covenant on Civil and Political Rights (ICCPR), in particular through the
Covenant’s important additional underlining of the right of everyone ‘to be tried without
undue delay’.” In other words, according to authoritative instructive instruments from
United Nations bodies, the protection of human rights is closely linked to the functioning
of a fair, legitimate and effective justice system. A competent, independent and impartial
judiciary forms a central aspect of such a fair and effective legal system.

The relevance of an independent, impartial and competent judiciary, however, is not
restricted to the specific rights mentioned above. The role of the judiciary is important
in relation to all human rights, since the judiciary is ultimately the instrument from which
human rights victims can seek redress for injustices they have suffered, particularly if
other channels of seeking such redress have failed. This importance is indicated by
Article 8 of the Universal Declaration and Article 2.3 of the ICCPR. Both of these imply
that factors influencing the fairness and effectiveness of the justice system — and particu-
larly the independence, impartiality and competence of judges — also significantly
influence respect for, and promotion of, human rights in a country.

The importance of an independent, impartial and competent judiciary has been
underlined by various authoritative texts from UN bodies. The most important of these
are the United Nations Basic Principles on the Independence of the Judiciary, which were
endorsed by the UN General Assembly in 1985, and the Procedures for the Effective
Implementation of the Basic Principles on the Independence of the Judiciary, which were
endorsed by the General Assembly in 1989.°

Articles 7, 10 and 11, of the Universal Declaration of Human Rights are particularly important
in this respect.

Article 14 of the International Covenant on Civil and Political Rights is particularly relevant.
The Basic Principles were adopted by the Seventh UN Congress on the Prevention of Crime
and Torture in Milan, Italy, held from 26 August to 6 September 1985, and endorsed by the
General Assembly on 29 November 1985 (A/RES/40/32, 29 November 1985). Later these
principles were specifically ‘welcomed’ by the General Assembly, which invited governments
‘to respect them and to take them into account within the framework of their national legisla-
tion and practice’ (A/RES/40/146, 13 December 1985). The Procedures for the Effective
Implementation of the Basic Principles on the Independence of the Judiciary were adopted
by the UN Economic and Social Council in Resolution 1989/60 and endorsed by the General
Assembly in Resolution 44/162 of 15 December 1989.




viii Foreword

Though an independent and impartial functioning of the judiciary forms a central aspect
of any fair and effective justice system, other actors are nevertheless also important in
determining the quality of the system as a whole. The importance of lawyers has been
explicitly recognized in the United Nations Basic Principles on the Role of Lawyers,
which were ‘welcomed’ by the General Assembly in 1990.* Another important text
concerning the role of both judges and lawyers is the Draft Universal Declaration on the
Independence of Justice, which is also referred to as the Singhvi Declaration.’ Neverthe-
less, since the Indian Constitution expresses most of the basic values that are part of these
authoritative international texts, the Indian Constitution will serve as the dominant
explicit evaluative standard of this study.

Though the independence and impartiality of judges and the independence of lawyers
form central aspects of this study, it is not restricted to these issues. The scope of this
study also includes important issues of social justice, such as backlogs and court delay;
access to justice and the courts; human rights and the role of the judiciary in giving
redress to victims.

The objective of the present study is to analyze the factors that influenced the quality
of the justice system in India and respect for human rights during the last two decades.
This study on India has been written within the framework of the project Determinants
of the Independence and Impartiality of the Judiciary, which also involved the conduct
of similar research in India, Sri Lanka and Burkina Faso (West Africa). The overall
objective of this wider project has been to generate sound scientific knowledge concern-
ing the factors that affect the functioning of judicial systems and to articulate recommen-
dations for their improvement. The present study is particularly directed at policy makers
in the legal system in the Philippines, and at academic institutions, legal scholars and
practitioners of law in general. The project uses the authoritative international texts on
human rights and on the independence of judges and lawyers mentioned earlier in this
preface as the standard against which situations in the countries being researched are

The Eighth United Nations Congress on the Prevention of Crime and the Treatment of
Offenders, which was held in Havana, Cuba, from 27 August to 7 September 1990, adopted
these principles by consensus. In its resolution 45/121 of 14 December 1990, the General
Assembly ‘welcomed’ the instruments adopted by the Congress and invited ‘Governments
to be guided by them in the formulation of appropriate legislation and policy directives and
to make efforts to implement the principles contained therein ... in accordance with the
economic, social, legal, cultural and political circumstances of each country’. In resolution
45/166 of December 1990, the General Assembly welcomed the Basic Principles in particular,
inviting Governments ‘to respect them and to take them into account within the framework
of their national legislation and practice’.

5 Through its Decision 1980/124, the UN Economic and Social Council authorised the UN Sub-
Commission on Prevention of Discrimination and Protection of Minorities to entrust Dr. L.M.
Singhvi (India) with the preparation of a report on the independence and impartiality of the
judiciary, jurors, assessors, and the independence of lawyers. By Resolution 1989/32 the UN
Commission on Human Rights, invited governments to take into account the principles set
forth in Dr. Singhvi’s final Draft Declaration in implementing the UN Basic Principles on
the Independence of the Judiciary.
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measured.® The project Determinants of the Independence and Impartiality of the
Judiciary is coordinated by the Interdisciplinary Research Program on Root Causes of
Human Rights Violations (PIOOM, an independent organization that conducts and coordi-
nates research into the root causes of human rights violations). PIOOM is presently
connected to the Faculty of Social Science of the national university of Leiden, The
Netherlands. The project is solely funded by the Directorate-General for Development
Cooperation of the Dutch Foreign Ministry. Ms. Mona Rishmawi, Director of the Centre
for the Independence of Judges and Lawyers of the International Commission of Jurists
in Geneva, has acted as special consultant to the project.
The study has been written by Atty. Ms. Mamta Kachwaha.

Leiden (The Netherlands), 15 May 1998
Dr. Jan Willem A. Bakker
Project Coordinator ‘Determinants of the Independence and Impartiality of the Judiciary’

In this context I have relied significantly on the Centre for the Independence of Judges and
Lawyers of the International Commission of Jurists Bulletin No 25-26, a special issue devoted
to The Independence of Judges and Lawyers: A Compilation of International Standards
(Geneva, April-October 1990).




Chapter 1
The Indian Polity and Historical Perspective

India is so large and diverse that it is often said to be a continent, and not a country. It
is the second largest country in the world in terms of population. About one out of every
six people in the world live in India. India is a land of enormous diversities. The
diversities are in race, customs, language and religion. The country includes a desert,
jungles and .one of the world’s rainiest areas. India has broad plains, mighty rivers,
tropical low lands, and some of the tallest mountains of the world. In order to appreciate
India’s Constitution and judicial system, a brief survey of India — its land, geography,
people, history and society is relevant.

Geographical Context

India occupies a strategic position in Asia looking in the west across the sea to Arabia
and Africa and in the East to Burma, Malaysia and the Indonesia ‘Archipelago. Geo-
graphically the Himalayan ranges keep India apart from the rest of Asia. To the south
lies the Indian Ocean. India shares its political borders with Pakistan, Afghanistan on
the west and Bangladesh and Burma on the east. The northern boundary is made up of
Sun-Kyann provinces of China, Tibet, Nepal and Bhutan. India has 7 major physio-
graphical regions. There are about sixty socio-cultural sub-regions marked for their
distinct internal homogeneity and sub-national identity.

The Republic of India encompasses 25 states and 7 union territories including the
Capital Delhi. There are 439 administrative districts. Almost half, i.e. 12 of the states
in India, are larger in population and larger in territory compared to about 100 nations
of the world. For instance, the state of Uttar Pradesh has a population of 112 million;
United Germany (the most populous state in Western Europe) has a population of around
77.5 million.

People

About 72% of India’s population lives in rural areas (580,000 villages) and 28% of the
population lives in urban areas. India has about 4000 cities and towns. Only about 225
cities have a population of over 100,000. More than 20 cities have a population of more
than one million.!

As per the 1990-91 census, India has a population of 846.3 million® (439.2 million
males and 407.1 million females). Since early 18™ century India’s population has grown
by several million a year. During the 1980s and 1990s the population increased by as
much as 18 million per year. This has led to increased poverty and has affected the
overall development of the country.
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Languages
The people of India speak 15 major languages and more than 1000 minor languages and
dialects, although the number of officially recognised languages is 18. The major
languages of India belong to two language families; Indo-European and Dravidian. Indo-
European languages are spoken by about 73% of the people, mainly in the northern and
central region. These include Hindi, India’s most widely spoken language and also the
principal official language, which is closely related to Urdu. These languages are off
shoots from Sanskrit; an ancient Indian language and one of the oldest languages of the
world. : .
Dravidian languages are spoken by about 24% of the population, mainly in the
Southern part of the country. These include Kannad, Malayalam, Tamil and Telugu.

Economy

Poverty is fairly widespread in India but a few Indians, however, have great wealth. India
has a large economy in terms of Gross National Product (GNP), but because of its large
population, India has one of the lowest per capita GNP. India is considered a developing
nation because of its low per capita GNP. Agriculture provides about a third of India’s
national income. India ranks 5th among the world’s nations in total farming areas. About
60% of India’s workers earn a living by farming.?

Religion

About 83% of the Indian people are Hindus and about 11% are Muslims. The next largest
religious groups in order of size are Christians, Sikhs, Buddhists, Jains and Parsis.
Religion plays a vital role in the Indian way of life. Religious dicta governs the people’s
clothing, food, marriage and property rights.

India — a Classical Plural Society

Thus the mosaic of Indian federalism is composed of segments constituting language and
dialect groups, religious communities, denomination sects, caste and sub-castes, regional
and sub-regional configuration, ethnic formations and cultural patterns. While recognising
the fact that India is a historically evolved unified civilisation, it is necessary to remem-
ber that in the making of such a civilisation many strands of races, languages, cultures
and religious communities have mingled to render it the hallmark of an authentic and
classic plural society.

India’s Constitution has been drafted within its social, economic, political and religious
contexts, referred to above.

Further, India’s Constitution was born out its freedom struggle. It is hence essentially
linked to leaders of the freedom movement and their social economic philosophy. The
following paragraphs set out in brief India’s recent history, including the national freedom
movement, culminating in India’s Constitution.
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Historical Perspective

India is the home of one of the world’s oldest and richest civilisations going back around
5000 years. For much of its history, India was not one nation politically but-was divided
into big and small empires with altered boundaries and dynasties from time to time. The
last of these empires was the British Empire which ended in 1947. Free India emerged
when it achieved independence from the British and also from the scores of Indian rulers
ostensibly ruling various parts of India (but in reality were basically puppets of the
British Crown). '

British India

Historians regard the year 1757 as the starting point of the Bntlsh empire in India.
However, till 1857, the rule over India was through the East India Company. The said
Company, though primarily a trading company, established towns, maintained  armies,
conquered huge territories, entered into alliance with Indian rulers, established courts,
and to all intents and purposes was a sovereign power. After 1857, following a failed
war of independence between Indian rulers and the East India Company, the rule over
India was taken over by the British Crown. The period from 1858 to 1914 was the high
tide of British rule in India. This period marked the introduction of railways, postal
services, modern education, and many other institutions beneficial to the general public.

National Movement

The national movement or the movement for independence in the early 20th century was
a part of a larger spectrum of national resurgence which covered almost all aspects of
national life — religious, social, professional, cultural and economic. The leaders of the
freedom movement were highly educated and aware individuals. They were exposed to
the liberal democratic tradition of the western world. They sought freedom not only from
British rule, but also sought to free India from a host of social evils which for centuries
had oppressed its citizens and denied to them equality or other human rights.

Indian National Congress

The rise of the Indian National Movement started in the early 1880s. At first it was a
moderate constitutional movement. The National Congress was founded in 1885. The
birth of the Indian National Congress was an unprecedented phenomenon in the political
history of India. It marked the entry of the new educated middle class into national
politics.

In its early days the Congress confined itself to debates, during which political issues
were discussed. It asked the government to remedy the complaints but had no constitu-
tional role. However, some Congress members were also members of the Legislative
Assembly which advised the Viceroy and the Executive Committee on the drafting of
new laws. In the 1890s, chiefly due to Bal Gangadhar Tilak, a radical politician and
theocrat, the political momentum gained impetus. The demand by the Indians for power
sharing convinced the British that urgent changes were needed. In 1915, Mohandas
Karamchand Gandhi returned from South Africa and joined the Indian National Congress.
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Gandhi’s political philosophy was revolutionary. It was based on the idea of non-violence
and mass non-cooperation against the British rule. Between 1920-21, Gandhi launched
Satyagraha, the peaceful demonstration and non-cooperation movement. This turned the
independence movement into a popular campaign, with the involvement of the common

man. In the words of Chief Justice (Retd) P.N. Bhagwati:*
With the advent of Mahatma Gandhi on the political scene in India in the second decade of the
twentieth century a new Chapter began in the history of India. No one understood more deeply than
him the mute and dumb agony of the people of this country. He alone understood the value realities
of Indian life. He had always the little Indian in mind and constantly strove to upbring him from
the quagmires of ignorance, social taboo and economic stagnation.

The Government of India Act

In 1935, the British Parliament passed the Government of India Act. This law created
a new Constitution in which Indians were to be elected to local assemblies but the central
government remained under the control of the Viceroy and the Executive Council which
could veto any legislation. During World War II Britain tried to reach an agreement with
the Indian leaders on independence. All Indian political groups however, rejected the
plan. When negotiations began between the British and the Indian leaders, they were
complicated by a demand by some Muslims for a separate Muslim state in India.

The last British Viceroy, Lord Mountbatten and the Indian leaders realised that there
was no way out from the Hindu-Muslim deadlock. Mahatma Gandhi finally and most
reluctantly relented. India achieved independence but was divided into two nations —
India and Pakistan.

India’s Independence and Its New Constitution

On 15th August 1947, India achieved independence from British rule. In a famous speech
before the Constituent Assembly, India’s first Prime Minister, Jawaharlal Nehru,
addressed the nation as follows:

Long years ago we made a tryst with destiny, and now the time comes when we shall redeem our
pledge, not wholly or in full measure, but very substantially...

The vision of the leaders of India could not be realised until India achieved its social
revolution as well. For this the vehicle was the Constitution of India.

Soon after India achieved independence, the Constituent Assembly (elected prior to
independence) began work in earnest on the drafting of India’s new Constitution. The
effort required can be well gauged from the fact that India’s Constitution was finally
adopted on 26th January 1950. The Indian Constitution enshrines the rule of law, and
socio-economic justice for all its people; not only by granting and safeguarding for them
civil and political liberties, but by mandating the state to strive, to promote the welfare
of the people and secure for them a social order in which justice, social, economic and
political shall inform all institutions of the national life (Part IV — Directive Principles).
In the words of Granville Austin, ‘The Indian Constitution is first and foremost a social
document. The majority of its provisions are either directly aimed at furthering the goals
of the social revolution or attempt to foster this revolution by establishing the conditions
necessary for its achievement... The core of the commitment to the social revolution lies
in parts IIT and IV, in the Fundamental Rights and in the Directive Principles of State
Policy. These are the conscience of the Constitution.’
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The Fundamental Rights are set out in Part III of the Constitution under seven sub-
headings as follows:

1) the right of equality;

2) the right of freedom;

3) the right against exploitation;

4) the right of freedom of religion;

5) cultural and educational rights;

6) the right to property; and

7) the right to Constitutional remedies.

Part IV contains the Directive Principles of State Policy. Some of these provisions by
their very nature cannot be enforced by any court — but it is stated in Article 37 that the
principles laid down (in part IV) ‘are nevertheless fundamental in the governance of the
country and it shall be the duty of the state to apply these principles in making laws’.
The Directive Principles set out more clearly the social revolution which the Constitution
aims at bringing about, including that the state shall strive to promote the welfare of the
people by securing and protecting as effectively as possible a social order in which
justice, social, economic and political shall inform all institutions of the national life
(Article 38).

The judiciary occupies a central position in the Constitution. It is viewed not only as
an institution for resolving disputes between parties but as the guardian angel of the
Constitution and as a vehicle which would help bring about the social revolution which
the leaders of India strived for. Hence, the extraordinary jurisdiction of the Supreme
Court to issue any appropriate writ for the enforcement of any of the rights guaranteed
in the chapter on fundamental rights is itself a fundamental right (Article 32 — “The Right
To Constitutional Remedy’) — ‘indeed, the judiciary was seen as an extension of the
Rights, for it was the Courts that would give the Rights force, the Judiciary was to be
an arm of the social revolution upholding the equality that Indians had longed for during
colonial days, but had not gained...”.?

The Constitution empowers the High Courts as well as the Supreme Court to review
legislative as well as executive action. The Constitution enshrines provisions for safe-
guarding the independence and impartiality of the judiciary which shall be dealt with in
detail in the chapters which follow.

At this stage, it would be relevant to briefly review India’s judicial system prior to
the Constitution. This is set out in the following section.

Historical Perspective of the Indian Judicial System

The development of the judicial system during British rule took place separately in the
towns of Bombay, Madras and Calcutta. In the course of time with the formation of a
common central government and a central legislative council, a uniform and well
organised judicial system was established. Independent India inherited this judicial
system.

\
1
|
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Beginning with its application in the 17th Century to British subjects in small areas in
certain parts of India, the common law of England with its statutory meodifications and
the doctrines of English Courts of Equity became part of Indian law.

The judicial system as it existed during the early British days, however, had to undergo
a lot of changes. At various points the need was felt to reform the judicial system and
make it better organised. A case study illustrative of the era is as follows:

In 1684 an Admiralty Court was set up in Bombay. Dr. St. John was appointed as a
Judge Advocate. Dr. John once recorded evidence against the Surat Governor. The
Governor asked him to desist from taking such evidence. Dr. John refused stating that
he was bound by his oath of office and he could not fail to discharge his duty. The
Governor apparently did not see eye-to-eye with the judge. He divested the Admiralty
Court of its ordinary Civil and Criminal jurisdiction and confined it to Maritime and
Mercantile Law. Ultimately, it was the executive which prevailed.

Between 1690 to 1718 the judicial administration of the East India Company in
Bombay was interrupted owing to a Mughal invasion and occupation of Bombay. After
an interlude of about 29 years, a new court was constituted consisting of a Chief Justice
and 9 other judges out of whom 4 were to be Indians and 5 English. The Chief Justice
and the other judges were members of the Bombay Council.

There was no bar for a judge interested in a case discharging his judicial functions.
Judges were mainly members of the Governors Council and, therefore, involved in
executive responsibilities. Some of the judges participated in the trial and also heard cases
sitting in the Council. On two occasions Chief Justices were dismissed for having
dissented with the views of the Governor and the Council. The system was capricious.

The Charter of 1726 and subsequently the Charter of 1753 issued by the British Crown
were an important step in establishing a proper judicial system in the towns of Madras,
Bombay and Calcutta (the earlier courts were set up by the East India Company). The
charters made no mention, however, as to the laws to be followed. It was only stated that
the court had to render decisions according to ‘justice and right’. The separation of the
judiciary from the executive was to a very limited extent. The system did not function
smoothly because of continuous governmental interference with the independence of the
court. The provision for the appointment of judges by the Governor and the Council, even
from amongst the servants of the East India Company, resulted in the judiciary being
subservient to the Council and therefore unable to render justice impartially, particularly
in cases where the East India Company was involved. The judges did not also have
adequate knowledge of laws, which they were expected to administer.

The British Parliament enacted a Regulating Act of 1773 to improve the state of affairs
of the East India Company including the field of the administration of justice. The
Company was made subject to the control of the British Government and Parliament.
This marked the commencement of Parliamentary laws for regulating affairs of the
Company which were hitherto regulated by Royal Charters. Provision was made for the
establishment of a Supreme Court in Calcutta. The Supreme Court was authorised to
frame rules for regulating its procedure to carry our all acts necessary to ensure the
proper exercise of the powers vested in it. The Court was to consist of a Chief Justice
and three Puisne Judges. The appointment was required to be made by the Crown. Judges
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were to hold office at the pleasure of the Crown and the qualification required for fixed
appointment was that of a barrister with at least five years standing.

The establishment of a Supreme Court in Calcutta, and subsequently in Madras and

Bombay, marked an important step in the field of administration of justice. For the first
time qualified judges were appointed and were to administer justice in accordance with
law and the court had jurisdiction over the servants of the Company.
" However, within a few years of its functioning the Supreme Court came to be disliked
by various sections, though for varying reasons. The executive did not relish the interfer-
ence of the Supreme Court. Though the Indians were given full protection against the
acts of the Company and its servants, they also disliked it on account of oppressive
powers conferred like arresting on mesne process etc.

In 1774, Warren Hastings, the Governor General of India, headed a Committee which
prepared a plan for the administration of justice. This marked the beginning of a well
organised judicial system with the object of ensuring a fair trial. The separation of the
judiciary and executive functions was one of the important and desired reforms brought
about under the plan of 1774. The revenue and civil functions were also separated. This
system continued with minor modifications for the next few years.

An interesting case of the era, illustrative of the state of the judiciary, arose in
connection with a Habeas Corpus writ petition for the release of a 14 year old boy,
named Moro Ranganath, who was detained by his grandfather at Poona (near Bombay).
The petition was opposed on the ground that the detainer and detinue were both natives
residing outside the jurisdiction of the court. The Supreme Court issued the writ return-
able immediately. A penalty of Rs.10,000 was fixed for failure to comply with the order.
As there was no response, the court issued orders of attachment against the accused and
directed the government to execute it. The government refused to execute the order on
the ground that the order of the court was without jurisdiction. Justice Grant who issued
the order, and who was the only judge of the court at that time, stated that the court had
ceased to function and that he would perform none of the functions of a judge until the
court had received an assurance that its authority would be respected and its process
would be obeyed and rendered effectual by the government. The issue was referred to
the Privy Council which reversed the view of the Supreme Court with regard to its
jurisdiction; nonetheless, it was made clear that the government of Bombay was bound
to obey the Supreme Court’s order.

The system of law prevailing in India at about the beginning of the 19th century was
not free from confusion. Difficulties in the way of ascertaining the procedural and
substantive law not only for the uninitiated but even for the lawyers and the judges
resulted in expensive and dilatory litigation. In many cases the parties went up to the
Privy Council in England. In an attempt to gain clarity in the law, the Charter Act of
1833 made provisions for the establishment of an All India Legislature having legislative
authority throughout the country and for the appointment of the Law Commission.

The efforts to codify the laws, however, did not achieve substantial progress as there
was no sense of urgency. In 1858, the control of the East India Company was dissolved
and the Government of India was taken over by the British Crown directly. In the field
of codification, immediate action was taken by way of enacting the pending drafts of




8 The Indian Polity and Historical Perspective

three significant codes. The Code of Civil Procedure was enacted by the Indian Legisla-
ture in 1857. In 1860 came the Indian Penal Code. In 1861 the Code of Criminal
Procedure was enacted. The Limitation Act of 1859 was passed immediately after the
Code of Civil Procedure. The Transfer of Property Act and the Negotiable Instruments
Act were some other important enactments of this period.

From 1836 onwards the earliest Reports of the Privy Council Judgements on appeal
from India were published under the name of ‘Moore’s Indian Appeals’. The Reports
of the Judgements of the High Courts were published in the Indian Reports from 1862
onwards. An indication of the sophistication and deep roots of the Indian legal culture
and tradition can be gathered from a perusal of the said reports. Commenting on the
Judgements, Mr. Whitley Stokes (Law Member of the Governor General’s Council) wrote

in his classic works on the Anglo Indian Codes:
Of these judgements none can be read with more pleasure, and few with more profit, than those
of the Hindu Muttusami Ayyar and Muhammadan Sayyid Muhmud. For the subtle races that
produce such lawyers, no legal doctrine can be too refined, no legal machinery can be too elaborate.

The Government of India Act, 1935 was one very significant constitutional measure
passed by the British Parliament. It marked a change in India from a unitary to a federal
system of government. It also set up autonomous administration and made provisions
for introduction of partial responsibility in central government. The federal part of the
Constitution, however, could not be inaugurated due to lack of consensus in the chief
political parties. The Government of India Act, 1935, provided a security of tenure to
the judges. It provided that a judge could be removed only for misbehaviour or for
infirmity of mind or body, and even then only on the recommendation of the Judicial
Committee of the Privy Council. Section 200 of the said Act provided for the setting up
of a Federal Court to decide on cases between the provincial and central legislature. The
Act also conferred the Court with advisory jurisdiction concerning important constitution-
al questions. The Federal Court was abolished on the 26th January 1950, when indepen-
dent India adopted its present Constitution.

Conclusion

To conclude, India comprises of a pluralistic society. Such a country, being large and
diverse must have a system where the local initiative and a strong centre are blended.
India has thus created a federal structure with a strong central government. India’s
Constitution is born out of its freedom struggle which aimed for not only political
independence, but also for social justice and sought to bring about a socio-economic
revolution with rule of law. In the constitutional scheme, the judiciary occupies a pivotal
position. The judiciary is the guardian angel of the Constitution and the vehicle which
would help bring about the social revolution which the Constitution strive for.
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Chapter 2

The Constitution and the Judiciary — An Overview

In this chapter an overview is given of the provisions in the Constitution dealing with
the judiciary. Further, a description is given of the various organs of the state such as
the executive, and the union and state legislatures.

Provisions Regarding Judiciary in the Constitution

The Constitution incorporates several provisions regarding the judiciary, which provide

for:

1. the establishment of the Supreme Court of India, its constitution, organisation,
constitutional jurisdiction and powers, qualifications for the appointment of judges,
method of appointment, their conditions of service and security of tenure.’

2. the establishment of a High Court for each state or for two or more states, its
constitution, organisation, constitutional jurisdiction and powers, qualifications for
appointment of judges method of appointment, their conditions of service and
security of tenure;* and

3. ' the vesting of effective administrative control in the High Court, over the subordl-
nate judiciary, and in the matter of recruitment of personnel to the judicial services.’

Legislative power in relation to Judiciary ‘
The law giving power Parliament and the Legislative Assemblies is provided for in
_ Article 245 of the Constitution and , in so far as is relevant, is as follows:
245(1) subject to the provisions of this Constitution, Parliament may make laws for the whole or
any part of the territory of India and the legislature of a State may make laws for the whole or any
- part.of the State.
The matters on which the leglslatlve bodies can legislate in relatlon to the judiciary
. are set out in List I, List II or List III of the VII Schedule to the Constitution. Parliament
alone is competent to pass laws in relation to matters listed in List I. List II sets out the
matters on which the legislature of the state is competent to pass laws. List III sets out
the matters on which both Parliament and the State Legislatures can pass laws.
Entries 77, 78, 79 and 95 of List I relate to the judiciary. These are set out below:
77 — Constitution, organisation, jurisdiction and powers of the Supreme Court (including contempt
of such Court) and the fees taken therein; persons entitled to practice before the Supreme Court.
78 — Constitution and organisation (including vacations) of the High Courts except provisions as
to officers and servants of High Courts; persons eftitled to practice before the High Courts.
79 — Extension of the jurisdiction of a High Court to, and exclusion of the jurisdiction of the High
Court from, any Union Territory.
95 — Jurisdiction and powers of all courts, except the Supreme Court, w1th respect to any of the
matters in this list; admiralty jurisdiction.
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In List II (the State List) entry 65 pertains to the judiciary and is as follows:
65 — Jurisdiction and powers of all courts, except the Supreme Court, with respect to any of the
matters in this list.

List III is the Concurrent List (on which both Parliament and the State Legislatives are
competent to enact Laws). Entry 11(A) of the said List (inserted vide a Constitutional
Amendment in 1976) pertains to the judiciary and is as follows:

11-A — Administration of justice, constitution and organisation of all courts, except the Supreme
Court and the High Courts.

Besides these powers, Parliament has a residuary power vide entry 97 to pass any laws
in relation to any matters which are not enumerated in List IT (State List ) or List I (the
Concurrent List).

Supreme Court: The Constitutional Scheme

The Supreme Court as the highest court of the country came into existence on the 26th
January 1950, i.e. the date of commencement of the Constitution. Under the Constitution,
the Supreme Court is the highest court of civil and criminal appeal and is also vested
with original and advisory jurisdiction. In view of its importance to the working of
constitutional system, the Constitution itself has specified the jurisdiction and powers
of the Supreme Court. Parliament is given the power to enlarge its jurisdiction or confer
special jurisdiction. The salient features of its jurisdiction and powers are:

1. Original jurisdiction for enforcement of fundamental rights under Article 32. Under
this Article any person (even non-citizens) can directly approach the highest court,
to seek enforcement of any of the fundamental rights guaranteed under the Constitu-
tion. Art. 32 finds its place in the Chapter on Fundamental Rights — and is hence
itself a fundamental right.

2. Exclusive jurisdiction to decide Centre-State and inter-State disputes.*

3. Appellate jurisdiction against judgements of High Courts on certificate by the High
Court in any case involving substantial question of law relating to interpretation of
the provisions of the Constitution® and in any matter involving a substantial question
of law.® ‘

4. Appellate jurisdiction against judgement in any criminal matter in which the High
Court has reversed an order of acquittal into one of conviction and has imposed
death sentence, or the High Court has withdrawn a case for trial and imposed death
sentence or certified that the case is a fit one to appeal to the Supreme Court.”

5. Appeal against any judgement, decree, determination, sentence or order of any court
or tribunal (final or interlocutory).?

6. Power to transfer cases pending in one High Court to another or to withdraw cases
involving similar questions and pending in more than one High Court and decide
on such cases itself.’

7. Advisory jurisdiction to furnish opinion on important questions of law or fact on
a reference by the President.'

Articles 138 and 139 empower Parliament to make laws enlarging the jurisdiction of the

Supreme Court. Art. 141 provides that the law declared by the Supreme Court shall be
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binding on all courts within the territory of India. Art. 144 provides that all the civil and
judicial authorities in India shall act in support of the Supreme Court.
An analysis of the provisions referred to above indicates that under the scheme of

Constitution the Supreme Court is constituted to function:

1. As the protector of the fundamental rights and liberties of the individuals in exercise
of its original as well as appellate jurisdiction.

2. As the ultimate authority to interpret and enforce the provisions of the Constitution
and the laws.

3. Final court of appeal in all matters constitutional, civil, criminal, revenue, etc.,
against decisions and orders of all courts and tribunals in the country.

4. The sole tribunal to decide Centre-State and inter-State disputes;

5. .To give opinions in an advisory capacity on important questions of law or fact on
reference by the President. o

Thus the Supreme Court occupies a most vital and exalted position under the constitu-

tional set-up, entrusted with the power to interpret and finally decide on all matters and

disputes pertaining to the state, its various organs and the people of India. Further, its

decision is binding on all courts throughout India.

High Courts: The Constitutional Scheme

The High Court established for each state or groups of states, in relation to that territory,
constitutes the highest Court of Civil and Criminal Appeal, review and revision. The
Court is also invested with original jurisdiction to issue prerogative writs for enforcement
of rights given to individuals under the Constitution and the laws.

Under the Government of India Act 1935, the Constitution and organisation of the
High Courts was vested in the provincial legislature. However, a change was brought
about in the Constitution of India. The framers of the Constitution felt that the constitu-
tion and organisation of the High Court ought not to be allotted to the State Assemblies
in the interest of uniformity. Hence, not only the legislative subject of the Constitution
and organisation was included in the Union List, the provision for appointment of the
judges of the High Court, and their conditions of service were also laid down in the
Constitution itself. Under Art. 216, the President of India is the authority for appointing
the Chief Justice and judges of all High Courts. As regards jurisdiction and powers,
certain jurisdiction and powers considered vital for rule of law were conferred on the
High Courts by the Constitutional itself. These are, powers to punish for contempt,”
the writ jurisdiction,'> supervisory jurisdiction over subordinate courts and tribunal of
the concerned State,'’ power to withdraw cases from the subordinate courts involving
interpretation of the constitution," administrative control over the staff of the High
Court® and subordinate judiciary.'®

Lower Judiciary: The Constitutional Scheme

The State Legislatures are invested with the powers to make laws governing the constitu-
tion, organisation, jurisdiction and powers, both general and special of all lower courts
with regard to the requirements of each state. However, a few special provisions have
been made in the Constitution itself. These are: (i) Appointment to the Cadre of District
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Tudges, whether by direct recruitment or promotion shall be made by the Governor as
recommended by the High Court," (ii) Recruitment to the other subordinate judicial
positions shall be made only in accordance with the rules made and in consultation with
the High Court," (iii) once a person is appointed to a judicial post either under Art.
233 or 234 he comes fully under the administrative control of the High Court as provided
for in Art 235. The object of the special provisions made in this regard is to ensure the
independence of the judiciary down to the lowest level. Independence of the judiciary
at the lower levels is just as important as its independence at the higher levels. In order
to ensure the independence of judges appointed to subordinate courts, security of tenure,
including security in the matter of their postings, transfer and the like are absolutely
necessary. This is sought to be achieved by these special provisions, particularly by Art.
235 which vests the entire administrative control over the subordinate courts and judges
to the High Court. :

Indian Federation and the Judicial System

Framers of the Indian Constitution in deciding upon the political structure of India, had
to make a difficult decision. On the one hand was the history of a centralised Govern-
ment of India for over a hundred years under British rule. On the other hand, were the
partly autonomous provincial units and the Indian states ruled by Indian rulers, which
had to find a place in the Indian polity. The members of the Assembly drew upon the
experience of great federations like the United States, Canada, Switzerland and Australia,
and evolved suitable modifications of existing ideas. A new kind of federalism answering
to India’s peculiar needs came into existence. A striking feature was the relative absence
of conflicts between the centralists and the provincialists. A new phase of co-operative
federalism which had emerged since World War II, characterised by increasing inter-
dependence of federal and regional governments while retaining the federal principle,
was found to be most acceptable for India. A country as large and diverse as India had
to have a system where local initiative and a strong centre were blended. While a strong
centre was required for better administration of a large and diverse structure to avoid
disintegration, a very strong unified administration could not have worked in the face
of such diversified polity. Therefore, the exigencies of the present as well as a pattern
of the past compelled the founding fathers to create a strong central government. Only
a strong government could survive the communal frenzy of the partition of the country
and deal with the problems of the quasi-independent Indian states ruled by Indian rulers.
The goals of social revolution and the imperative to improve industrial and agricultural
productivity also provided a compelling reason for strong central authority.

In its day to day working the federal structure of the Constitution is centralised by the
powers of the union government to interfere in the affairs of the states which have been
used infrequently, however. In the case of an emergency the Union Government may
take over the operation of a State Government for a brief initial period. Besides, the
Centre can dissolve a State Assembly and declare President’s Rule in a state on the
ground that the Government of the State cannot be carried out in accordance with the
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provisions of the Constitution (Art. 356). This decision has to be laid before the Parlia-
ment. The Union Parliament can legislate on matters included in the State List only with
the approval of a two third majority in the Council of States or during a proclaimed
emergency. The Water and Air Pollution Control Laws are an example where the states
granted the requisite approval to the Union to enact a central All India Legislation in an
area which was otherwise a state matter.

In Dr. Ambedkar’s well known description — the Constitution is, ‘a federal Constitution
in as much as it establishes what may be called a dual polity, consisting of the union
at the centre and the states at the periphery, each endowed with sovereign powers to be
exercised in the field assigned to them respectively by the Constitution’. Yet the Constitu-
tion, said Amebdkar ‘avoids the tight mould of federalism in which the American
Constitution was caught and can be both unitary as well as federal according to require-
ments of the time and circumstances’.

Although the Indian and the American Constitutions are both federal in nature, the
Indian judicial system differs from that of the United States in one very significant
aspect. Whereas America has a dual system of courts — a federal judiciary with the
Supreme Court at the top along with a separate and parallel judicial system in each state
— India has a unified system of courts. The Supreme Court, the High Courts and other
lower courts constitute a single judiciary having jurisdiction and providing remedies in
all cases arising under any law whether enacted by Parliament or a State Legislature. The
centralisation of the Indian judicial system is made clear not only by the single hierarchy
of courts, but also by the uniformity of law provided by the Legislative Lists.® Criminal
Law and procedural laws dealing with marriage, divorce, succession and the transfer of
property (other than agricultural land), contracts ‘actionable wrongs’, civil procedure and
many other such categories, are in the ‘Concurrent Legislative List’ and therefore subject
to legislation by either Parliament or a State Legislature. Although the ‘administration
of justice’, the constitution of subordinate courts, and, within limits the jurisdiction of
High Courts, are in the State List, the constitution and organisation of the High Courts,
in addition to the Supreme Court, lie within the province of Parliament. The extension
of a High Court’s jurisdiction beyond the state in which it has its seat is also a Union
subject.

Executive

The executive power of the Indian Union is vested in an elected head, the President of
India.”® The President holds office for a term of five years and may be removed from
office by impeachment for violation of the Constitution. The executive functions of the
Union extend, as in the Canadian Constitution, to all matters with respect to which the
Union Parliament may make laws. The President is.obliged to exercise his powers in
accordance with the ‘aid and advice’ of his Council of Ministers of which the Prime
Minister is the head.”» The Prime Minister is appointed by the President and the mem-
bers of the Council of Members are also appointed by him on the advice of the Prime
Minister. The Ministers hold their office at the pleasure of the President.
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The designation of the President as the executive head and his being elected creates an
impression that the President of India would have the powers of Chief Executive as in
the American Constitution. The resemblance however ends with the name. The Constitu-
tion, undoubtedly, assigns numerous functions to the President. Not only is he to perform
functions of the Chief Executive of the union government, but he is also a limb of the
Union Legislature. Bills passed by the Houses of Parliament have to be presented to the
President for his assent before they can become law. He may also return certain Bills
to the Houses requesting their reconsideration. The Supreme Command of the defence
forces of the Union is vested in the President. He has, in that capacity, powers with
regard to the appointment, discipline, disposition and the use of the armed forces. The
Constitution also vests in him the powers to create various statutory authorities in which
the performance of different functions are vested. However, the Constitution requires the
President to act in accordance with the ‘aid and advice’ of his Council of Ministers. This
phraseology -has been borrowed from the Government of India Act, 1935 and its true
meaning is to be found in the British Constitutional Practice and Conventions where the
King acts solely on the advice of his Ministers. The Constitution seems to apply this very
principle to the President whereby the Indian Constitution has opted for a constitutional
head in whose name the power of the Government is to be exercised. It follows therefore,
that the executive powers in India really vest with the cabinet. The cabinet enjoying the
majority in the legislature concentrates in itself the control of both the legislative as well
as executive functions.

In Ramjavaya Kapoor Vs., State of Punjab® the Supreme Court dealt with an import-
ant question relating to the nature of executive power and the manner in which it is to
be exercised under the Constitution. The Court held, ‘Our Constitution though federal
in its structure, is modelled on the British Parliamentary system where the executive is
deemed to have the primary responsibility for the formulation of governmental policy
and its transmission into law though the condition precedent to the exercise of this
responsibility is its retaining the confidence of the legislative branch of the State... In
India, as in England, the executive has to act subject to the control of the legislature; but
in what way is this control exercised by the legislature? Under Article 53(1)..., the
executive power of the union is vested in the President but under Article 75 there is to
be a Council of Ministers with the Prime Minister at the head to aid and advise the
President in the exercise of his functions. The President has thus been made a formal
or constitutional head of the executive and the real executive powers are vested in the
Ministers or the cabinet. In the Indian Constitution, therefore, we have the same system
of parliamentary executive as in England ... The Cabinet enjoying, as it does, a majority
in the legislature concentrates in itself the virtual control of both legislative and executive
functions; and as the Ministers constituting the Cabinet are presumably agreed on
fundamentals and act on the principle of collective responsibility, the most important
questions of policy are all formulated by them.’



The Constitution and the Judiciary

Union and State Legislatures

For the Union, the Constitution has adopted a bicameral legislature based on the West-
minster Model. In the legislature of states there are some states which have only one
House while others have two Houses following the pattern of the Union Legislature.
The Union Parliament comprises of the President, the Council of States and the Houses
of the People.”? The Council of States consists of no more than 238 representatives of
the states and of the union territories and 12 members nominated by the President from
persons with special knowledge or practical experience concerning matters such as,
literature, science, art and the social services. The House of the People (Lower House)
consists of no more than 525 members chosen directly in territorial constituencies in the
states- and no more than 20 members representing the Union territories chosen in the
manner prescribed by Parliament through law. The seats are to be allocated to each State
of the Assembly and by a majority of no less than two thirds of the members of the
Assembly present and voting. A person is not qualified to take a seat in Parliament if
he is less than 30 years of age, if the seat is in the Council of States, and if he is less
than 25 years of age, if the seat is the House of the People, and possess such other
qualifications as may be prescribed by or under any law made by Parliament.?*
Unless dissolved earlier, the House of the People continues for 5 years from the date
of its first meeting. The expiration of five years occurs with the dissolution of the House
except when in the case of a proclamation of emergency, the period of five years may
be extended for a period not exceeding one year at a time and not exceeding in any case
beyond 6 months after such a proclamation has ceased to operate. The Council of States
is not subject to dissolution but nearly one third of its members retire on the expiry of
every second year in accordance with the law made by Parliament.”® The seats are
allocated to each state so that the ratio between their number and the population of the
state is as far as practicable the same for all states. Each state is divided into territorial
constituencies so that the ratio between the population of each constituency and the
number of seats allotted to it is. as far as practicable, the same throughout the state.
As regards State Legislatures, every legislature consists of the Governor and the two
Houses of the Legislature, or one as the case may be. The two Houses are called the
Legislative Council and the Legislative Assembly.?® However, Parliament is empowered
to abolish by law, the Legislative Council of a state following a resolution being passed
by the Legislative Assembly of the state by a majority of the total membership of the
Assembly, and by a majority of no less than two thirds of the members of the Assembly
present and voting. The Legislative Assembly consists of no more than 500 and no less
than 60 members chosen directly, with provision being made for preserving the ratio
between the population of each constituency and the number of seats allotted to it. The
Legislative Council is composed of members partly through indirect elections, partly
through special constituencies and partly by nomination. The provisions of the duration
of the legislatures are the same as those for the duration of the House of the People.
In England, the Queen and the two Houses of Parliament constitute the legislature and
the Queen is an integral part of the legislature. India has adopted this model and the
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President and the two Houses constitute the Parliament, and the Governor and one or
two Houses (as the case may be) constitute the State Legislatures.

Article 105 and 194 deal with the powers, privileges and immunities.of Parliament and
its members, and all legislatures and their members. The powers, privileges and immun-
ities-of legislatures are conferred on Parliament by Art. 105, and State Legislatures by
Art. 194, which are identical in terms. Art. 194 is in so far as is relevant, set out below:

(1) Subject to the provisions of this Constitution and to the rules and standing orders regulating
the procedure of the Legislature, there shall be freedom of speech in the Legislature of every State.
(2) No member of the Legislature of a State shall be liable to any proceedings in any court in
respect of anything said or any vote given by him in the Legislature or any committee thereof, and
no person shall be so liable in respect of the publication by or under the authority of a House of
such a Legislature of any report, paper, votes or proceedings.

(3) In other respects, the powers, privileges and immunities of a House of the Legislature of a State,
and of the members and the committees of a House of such Legislature, shall be such as may from
time to time be defined by the Legislature by law...

Conflict between the Legislature and Judiciary: A Case Study
The powers, privileges and immunities of the Legislature (though usual in Parliamentary
democracies) have occasionally brought the legislature into grave collision with the law
courts. One such classic case took place between the High Court of Allahabad and the
Uttar Pradesh State Legislative Assembly. The Assembly had passed a resolution that
a reprimand be administered to one Keshav Singh for having committed contempt of the
Assembly. The said Mr. Keshav Singh had published pamphlets and written letters to
the Speaker which were considered disrespectful by the House. He was thereupon brought
into custody of the marshal of the Assembly on March 14, 1964. In the Assembly he
further declined to answer questions put to him and even turned his back to the Speaker.
Thereupon the Assembly found him guilty of contempt of the Assembly and he was
sentenced to imprisonment for seven days. The warrant did not state the facts constituting
the contempt and Keshav Singh was taken to jail the same day and kept imprisoned
there. o

On March 19, 1964 a Mr. B. Solomon, an Advocate, presented a petition to the Bench
of the High Court of Uttar Pradesh, then constituted by Beg and Sehgal I, for a writ
of habeas corpus for the release of Keshav Singh, alleging that he had been deprived of
his personal liberty without any authority of law and that this detention was mala fide.
On the same date, the court made an order that Keshav Singh be released on bail and
the petition be admitted and notice issued to the respondents named in it. Keshav Singh
was promptly released on bail. This order interfered with the sentence of imprisonment
passed by the House. On March 21, 1964 the Assembly passed a resolution that Beg J,
Sehgal J, B Solomon and Keshav Singh be committed for contempt of the House and
that Keshav Singh be immediately taken into custody and kept confined in the District
Jail for the remaining term of his imprisonment and that Beg J, Sehgal J, B Solomon
be brought in custody before the House. Warrants were issued on March 23, 1964 to the
marshal of the House and the Commissioner of Lucknow for carrying out the terms of
the resolution. On the same day, Sehgal J moved a petition under Article 226 of the
Constitution in the High Court of Uttar Pradesh at Allahabad for a writ of certiorari
quashing the resolution of the Assembly of March 21, 1964 and for other necessary writs
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restricting the speaker and the marshal of the Assembly and the State Government from
implementing the resolution. A full Bench of the High Court of Allahabad admitted the
petition and ordered stay of the execution of the Assembly’s resolution against them. The
State Assembly, to clarify thereupon passed a resolution modifying its earlier stand.
Instead of being produced in custody, the judges and the advocates were asked to appear
before the House to offer their explanation.

At this stage, the President of India deemed it fit to intervene by way of making a
reference under Art. 143(1) of the Constitution (advisory jurisdiction of the Supreme
Court) in which the whole dispute as to the Constitutional relationship between the High
Court and the State Legislature, including the question whether on the facts of the case,
Keshav Singh, his advocate and the judges, were guilty of contempt of the State Legisla-
ture. The matter was referred to the Supreme Court for its opinion and report. The matter
was heard by a bench comprising of seven honourable judges. Gajendragadkar, the then
Chief Justice, wrote in his opinion for the majority holding that the judiciary, the
legislature as well as the executive, must function not in antimony nor in a spirit of
hostility but rationally, harmoniously and in a spirit of understanding within their
respective spheres. The majority opinion held that the power to commit for contempt by
a general warrant ‘was not a privilege of the House, but courts have not scrutinised such
general warrants on the ground of comity, presumption or agreement’. In short, the
majority held that it was competent for the High Court to entertain the petition of Keshav
Singh and pass appropriate orders thereon and hence the Legislative Assembly was not
competent to direct the production of the honourable judges or of Mr. Keshav Singh, or
his Advocates, or to call for their explanation.

The matter however, did not end there. There is a post-script to the controversy. The
opinion of the Supreme Court under Art. 143 of the Constitution is a mere opinion — and
not a binding law declared by the Court. After the opinion of the Supreme Court was
delivered the Assembly went into the question and held that the majority opinion was
wrong in law. However, in view of the importance of the harmonious functioning of the
two important organs of the state, i.e., the legislature and judiciary, the Assembly felt
that the end of justice would be met and the dignity of the House vindicated if the House
‘expressed its displeasure’ — thereby putting the vexed question to an uneasy rest.
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Chapter 3

Selection, Appointment and Transfer of Judges

The Indian judicial system is pyramidal and unified in character, in contradiction to the
American and Australian models. The judicial system is vertically structured with the
Supreme Court of India at the apex, High Courts at the state level and subordinate
judiciary at the grass roots level.

The Constitution incorporates specific provisions for manpower, planning, selection
and induction in the different levels of judicial service. Briefly stated, the power to
appoint the Chief Justice of India and a Judge of the Supreme Court of India is vested
in the President of India, to be exercised in consultation with those Judges of Supreme
Court and High Courts as the President may deem necessary for the purpose (Article
124). Similarly, the power to appoint the Chief Justice of a High Court and Judge of the
High Court is vested in the President to be exercised in consultation with the Chief
Justice of India, the Governor of the State and the Chief Justice of the High Court (i.e.
where the appointment is of a Judge other than the Chief Justice Article 217). The power
to appoint or promote a person to the post of District Judge is vested in the Governor
of the State to be exercised in consultation with the Chief Justice of the High Court
exercising jurisdiction in relation to such state (Article 233). Similarly, the power to
recruit and appoint persons other than District Judges to the judicial service of a state
is vested in the Governor, to be exercised in accordance with rules made by him after
consultation with the State Public Service Commission and with the High Court, exercis-
ing jurisdiction in relation to such state (Article 234). (The aforesaid provisions are dealt
with later in greater detail).

Historical Evolution of the Method of Appointment of Judges to the
Superior Judiciary in India

The ground norms for the Indian judiciary were laid down in the Government of India
Act, 1915 and 1919. Provisions with regard to Indian High Courts were set out in Part
IX of the Act. The power to appoint a Judge of the High Court is vested in His Majesty
(Section 101). The power to fix salaries, allowances, furloughs and retiring pensions of
a judge was conferred on the Secretary of the State in Council. The qualifications
necessary for being appointed a Judge of the High Court were set out in sub-section (3)
of Section 101.

A few features of the colonial approach to the appointment of High Court judges, were
that the executive branch had a quota in the High Court. The tenure was at His Majesty’s
pleasure and the salaries and perks were determined by the executive.

The Government of India Act, 1935 provided for the setting up of the Federal Court
and the High Courts (Sections 200 and 220). The High Court judges were to be drawn
from four groups, namely (i) barristers of England and Northern Ireland or advocates of
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Scotland, (ii) members of the Indian Civil Service, (iii) holders of judicial office in
British India, and (iv) pleaders practising in High Courts. The power to appoint a High
Court Judge was vested in His Majesty, as provided for in Section 220(2). One notable
change was that the tenure provision was changed, from ‘His Majesty’s pleasure’ to
attaining a certain age; that of sixty years. The power to determine salaries, allowances
and such other perks as well as other rights in respect of leave and pension was conferred
upon His Majesty in Council. Similarly, the power to appoint Judges of the Federal Court
was vested in His Majesty and such judges could hold office till the age of sixty-five.
The power to determine salaries, allowances, perks, rights in respect of leave and pension
was vested in His Majesty in Council. These provisions show that the power to appoint
judges of the superior judiciary was unreservedly vested in the executive (without even
consulting any person from the Judiciary). Such were the provisions in existence when
the Constituent Assembly was convened and proceeded to determine the shape of superior
judiciary as well as the procedure for selecting judges to man the superior judiciary of
free and independent India. .

The Constituent Assembly set up an Expert Committee consisting of Mr. S
Varadachariar, a former Judge of the Federal Court, Sir Alladi Krishnaswami Ayyar, Mr.
B L Mitter, Mr. K M Munshi and Mr. B N Rao, the Constitutional Adviser, for drafting
provisions relating to the judiciary. The Committee submitted its report on May 21, 1947.
The approach of the Committee was largely influenced by the provisions of the Govern-
ment of India Act, 1935.! Long before the advent of independence, a view had gained
ground that there must be a Supreme Court at the apex of the judiciary with each state
having a High Court of its own. A federal structure with division of powers among the
federation and the federating units and a written Constitution with fundamental tights,
all combined to make a compelling necessity for a judicial body having powers to
regulate and determine the inter se spheres and relationships of the federating units. This
necessitated conferment of power of judicial review on the Supreme Court. Such a body
must also be protected from executive and political interference.

The Expert Committee proceeded to give shape to the various provisions under which
the Supreme Court of India would be set up, as well as how the High Court in each state
would be set up. The draft Constitution was forwarded to the Judges of the Federal Court
for their comments. The Chief Justice of the Federal Court convened a Conference of
the Judges of the Federal Court and the Chief Justices of the High Courts in India. The
conference authorised the Chief Justice of the Federal Court to submit a memorandum
expressing its views. Amongst the various views expressed therein, one which needs
mentioning, is that the Chief Justice of the Federal Court and the Chief Justices of High
Courts considered the importance of securing the fearless functioning of an independent
and efficient judiciary paramount.
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Provision relating to Appointment and Removal of Judges
in Higher Judiciary

The system of independent judges was inherited from the British administration of justice.
Up to 1 April 1947 (when the Government of India Act 1935 was brought into force),
the judges of the High Court held office following the British Colonial pattern, at the
pleasure of the Crown. However, after the Government of India Act and in the estab-
lishment of a Federal Court in India, judges were protected and were irremovable except
in cases of misconduct to be determined by a report from seven judges of the Federal
Court. Only then could the King in Council remove a High Court judge. The only
instance of a High Court judge removed on the grounds of misconduct was Justice Sinha
of the Allahabad High Court. This occurred following a unanimous report by the Federal
Court.

After 1950 the independence of the judges of the superior Court was secured by the
Constitution.

The Constitution deals with the higher judiciary in Parts V and VL Article 124
provides for the establishment and constitution of a Supreme Court. Article 214 provides
for the establishment and constitution of the High Courts. These Articles and the other
provisions for appointment and transfer of judges to the higher judiciary have been the
subject matter of judicial pronouncements in two significant judgements of the Supreme
Court. These judgements are dealt with in detail in another section in this chapter (the
constitutional provisions are dealt with in this present section).

The procedure of the appointment of Judges of the Supreme Court is set out in sub-
clause (2) of Article 124 of the Constitution which provides that the President, while
appointing a judge, shall consult such of the Judges of the Supreme Court and High
Court as he may deem necessary for the purpose. It is further provided that a judge shall
hold office until he attains the age of sixty five years. Hence prior consultation with the
judges is a mandatory provision of the Constitution.

The qualifications for appointment are set out in sub-clause (3) of Art. 124 which states
that a person shall not be qualified for appointment as a Judge of the Supreme Court
unless he is a citizen of India and has been a Judge of a High Court for at least five
years or has been an advocate of a High Court for at least ten years or is in the opinion
of the President, a distinguished jurist.

Sub-clause (4) of Article 124 protects a judge against removal. It empowers the
President to remove a Judge of the Supreme Court only on the basis of proved misbehav-
iour or incapacity; provided a resolution to that effect is passed in the same session by
each House of Parliament supported by a majority of the total membership of that House
and by a majority of not less than two thirds of the Members of that House present and
voting.

Parliament has enacted an Act titled ‘The Judges (Inquiry) Act 1968’, with a view to
regulating the procedure for the investigation and proof of misbehaviour or incapacity
of a Judge of the Supreme Court or of a High Court and for matters related thereto.

The said Act, vide Section 3 provides that if a hundred members of the Lok Sabha
(Lower House) request the Speaker, or if fifty members of the Rajya Sabha (Upper
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House) request its Chairman, then the said Speaker or Chairman (as the case may be)
shall thereafter consider the material placed before him and appoint a Committee of three
members consisting of:

1. One of the Judges of the Supreme Court;

2. One of the Chief Justices of the High Court; and,

3. One eminent jurist.

The Committee shall inform the judge concerned of the charges against him and will give
him an opportunity to defend himself. If, after hearing him. the Committee comes to the
conclusion that the judge is not guilty of misbehaviour or does not suffer from any
incapacity, then no further steps shall be taken in either House of Parliament. If, on the
other hand, the report of the Committee contains a finding that the judge is guilty of any
misbehaviour or suffers from any incapacity, then the motion shall, together with the
Committee’s Report, be placed before Parliament. If it passes the resolution by a requisite
majority, then the President shall pass the order for the removal of the judge vide Section
6. Thus, the procedure laid down for removal fully safeguards the judiciary from
motivated or vindictive action in order that judges can act in a fearless manner.

The Constitution deals with High Courts of the states in Part VI. Article 214 provides
that there shall be a High Court for each state. Every such High Court shall consist of
a Chief Justice and such judges as the President may from time to time deem necessary
to appoint. Article 217 provides that every Judge of a High Court shall be appointed by
the President by warrant under his hand and seal after consultation with the Chief Justice
of India, the Governor of the state, and, in the case of appointment of a judge other than
the Chief Justice, the Chief Justice of the High Court. The qualifications for being
appointed a High Court Judge are set out in Sub-clause (2) of Art. 217. The President
is obliged before making an appointment to consult the Chief Justice of India, the
Governor of the state and the Chief Justice of the High Court to which the selected
person is to be appointed.

The consultation with the Governor of the State would imply intervention of the state
executive represented by the Council of Ministers as ordained in Article 163. Thus, it
is clear that the Chief Justice of the High Court, the Council of Ministers of the state
concerned, the Governor of the state and the Chief Justice of India and the Council of
Ministers at the centre would all be involved in the process of making and finalising the
appointment of a High Court Judge.

A Tudge of the High Court would hold office until reaching the age of retirement (62
years) and can be removed by the President only on the ground of proved misbehaviour
or incapacity (as discussed above in the context of Supreme Court Judges).

Articles 124(2) and 217 of the Constitution thus confer power on the President to
appoint a Judge of the Supreme Court and a Judge of the High Court respectively. These
judges are assured a fixed tenure and can be removed only for proved misconduct or
incapacity by a process analogous to impeachment. The tenures, pay, pension, privileges
and other conditions of service of the Judges of the Supreme Court as well as of the High
Court are guaranteed and cannot be altered to their disadvantage during their tenure.
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Law declared by the Supreme Court on appointment and transfer of Judges

The appointment and transfer of judges of the higher judiciary has been the subject
matter of two significant judgements of the Supreme Court which are dealt with hereafter.
The first is the case of S P Gupta Vs Union of India, a decision of 7 honourable judges
(1981 Supple SCC - 87). S P Gupta’s case has been partly overruled in the subsequent
judgement of the Supreme Court in the matter of Supreme Court Advocates-on-Record
Association Vs Union of India 1993(4) SC 441, by a bench comprising of 9 honourable
judges. In S P Gupta’s case, the Supreme Court held as follows:

1.

2.

The power of appointment of judges under Article 217 of the Constitution rests
solely and exclusively with the executive.

The ‘Consultation’ required under the Constitution means full and effective consulta-
tion after placing full and identical material before the Constitutional functionaries.
It, however, does not mean that appointment has to be made with the concurrence
of either the Chief Justice of India or Chief Justice of the High Court.

The opinion of the Chief Justice of India does not have primacy over the opinion
of the Governor of the state, or of the opinion of the Chief Justice of the High
Court. In the event of difference of opinion, it is for the central government to
decide whose opinion should be accepted or whether the appointment should be
made or not.

The Supreme Court was also required to pronounce upon the validity of a circular
issued by the Law Ministry dated 18th March 1981. This circular required all judges
to give their prior consent for transfer from one High Court to another based upon
a policy of the government that one third of the Judges of the High Court, would
as far as possible, be from outside the state in which the High Court is situated.
The Supreme Court in S P Gupta’s case held by a majority that the circular is not
unconstitutional but at the same time does not have any legal -force and is not
binding on the judges concerned.

As regards the power of the government, to extend or not to extend the term of
Additional Judges, it was held that an Additional Judge once appointed has a right
to be considered for appointment for a further term on the expiry of his initial term.
The government must initiate the procedure required for extension (including
consultation) sufficiently in advance in order that the initial period of appointment
does not expire. The Court also held that in view of the arrears, short-term exten-
sions of Additional Judges are not justified.

Another aspect which the Court considered was whether the court could pass a
mandamus directing the government to increase the number of Judges of the High
Court. The majority held that the Court could not issue such a mandamus.

As regards the transfer of judges from one High Court to another, the Court held
that the consent of the judge concerned was not required to be taken before his
transfer under Article 222(1) of the Constitution. It was, however, held that the
power to transfer a judge must be exercised in public interest only. A judge could
not be transferred by way of punishment. Further, the government must consider
the personal difficulties of Judges before issuance of transfer orders.
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Hence, in SP Gupta’s case, the Supreme Court whilst bringing in some safeguards in the
matter of transfer of judges etc., made it clear that the executive has the sole discretion
in the matter of appointment of judges so long as there is full and effective consultation
amongst the constitutional functionaries. The aforesaid judgement of the Supreme Court
has been partly overruled in the case of Supreme Court Advocates on Record Association
as stated above. The decision of the Supreme Court in the later case has been summarised

by the majority and is quoted below:
A brief summary of the conclusions stated earlier in detail is given for convenience, as under:
1) The process of appointment of Judges to the Supreme Court and the High Courts is an integrated
‘participatory consultative process’ for selecting the best and the most suitable persons available
for appointment; and all the constitutional functionaries must perform this duty collectively with
a view primarily to reach an agreed decision, subserving the constitutional purpose, so that the
occasion of primacy does not arise.
2) Initiation of the proposal for appointment in the case of the Supreme Court must be by the Chief
Justice of India, and in the case of a High Court by the Chief Justice of that High Court; and for
transfer of a Judge/Chief Justice of a High Court, the proposal has to be initiated by the Chief
Justice of India. This is the manner in which proposals for appointments to the Supreme Court and
the High Courts as well as for the transfer of Judges/ Chief Justices of the High Courts must
invariably be made.
3) In the event of conflicting opinions by the constitutional functionaries, the opinion of the judiciary
‘symbolised by the view of the Chief Justice of India’, and formed in the manner indicated, has
primacy.
4) No appointment of any Judge to the Supreme Court or any High Court can be made, unless it
is in conformity with the opinion of the Chief Justice of India.
5) In exceptional cases alone, for stated strong cogent reasons, disclosed to the Chief Justice of
India, indicating that the recommendee is not suitable for appointment, that appointment recom-
mended by the Chief Justice of India may not be made. However, if the stated reasons are not
accepted by the Chief Justice of India and the other Judges of the Supreme Court who have been
consulied in the matter, on reiteration of the recommendation by the Chief Justice of India, the
appointment should be made as a healthy convention.
6) Appointment to the office of the Chief Justice of India should be of the seniormost Judge of the
Supreme Court considered fit to hold the office.
7) The opinion of the Chief Justice of India has not mere primacy, but is determinative in the matter
of transfers of High Court Judges/Chief Justices.
8) Consent of the transferred Judge/Chief Justice is not required for either the first or any subsequent
transfer from one High Court to another.
9) Any transfer made on the recommendation of the Chief Justice of India is not to be deemed to
be punitive, and such transfer is not justiciable on any ground.

13) Fixation of Judge-strength in the High Courts is justiciable, but only to the extent and in the
manner indicated.

In the aforesaid decision, the Supreme Court also laid down detailed norms or
guidelines which it said ought to be observed by the functionaries to regulate the exercise
of their discretionary power in the matters of appointments and transfers. The said norms
are summarised inter-alia as follows:

1. In matters relating to appointments in the Supreme Court, the opinion given by the
Chief Justice of India has to be formed taking into account the views of the two
senior most Judges of the Supreme Court. The opinion of the Chief Justice of India
is not merely his individual opinion; but an opinion formed collectively by a body
of persons at the apex level in the judiciary. Similarly, the opinion of the Chief
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Justice of the High Court must be formed after ascertaining the views of at least two
senior most Judges of the High Court. It was further held by the Supreme Court that
in the matter of appointment of Judges of the High Court to the Supreme Court, the
inter se seniority of the judges amongst all High Courts is of significance. Due
weight must be given to this aspect unless there are strong cogent reasons to justify
otherwise.

2. It was reiterated that the opinion of the Chief Justice of India for the purpose of
Articles 124(2) and 217(1) has primacy in the matter of all appointments; and no
appointment can be made by the President under these provisions to the Supreme
Court or the High Courts unless it is in agreement with the final opinion of the Chief
Justice of India formed in the manner stated in the judgement. The Court also held
that whilst no appointments could be made unless they are in agreement with the
opinion of the Chief Justice of India, a person recommended by the Chief Justice
of India must be appointed. In the event the other functionaries feel that the person
recommended by the Chief Justice of India is unsuitable, they may place material
before the said Chief Justice asking him to reconsider his decision. If, after recon-
sideration, the Chief Justice reiterates his recommendation, the appointment of the
recommendee must be made.

3. It was further stated that appointments to the Chief Justice of India should be of the
most senior Judge of the Supreme Court considered fit to hold the office.

4. The Court held that the practice of having acting Chief Justices for long periods;
transferring permanent Chief Justices and replacing them with out-of-turn Acting
Chief Justices for long periods; appointing more than one Chief Justice from the
same High Court resulting in frustration of the legitimate expectation of Judges of
some other High Courts commensurate with their seniority before appointment as
Chief Justice in their turn; must all be depreciated and avoided.

Thus, it can be concluded that the Supreme Court has virtually protected the judiciary
from interference by the executive in matters of appointments, promotions and transfer
of judges and has created a mechanism which ensures primacy to the judiciary in a
manner which is transparent and where several senior constitutional functionaries are
consulted.

Significance of the aforesaid Judgements in light of past experience

The importance of the judgements of the Supreme Court can be well appreciated on
examination of the motivated interference by the executive in judicial independence in
the past. This is dealt with in this section in order to demonstrate how the independence
of the judiciary would have suffered and ultimately withered away had it not been for
the pronouncement by the Supreme Court.

1. Supersession of Judges: The practice of superseding judges started when Mrs. Indira
Gandhi became Prime Minister. Mrs. Gandhi nationalised the banks and abolished the
privy purses of the erstwhile rulers of India in the year 1970. Both these measures were
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declared null and void by the Supreme Court. Mrs. Gandhi was rather displeased and
as a punitive measure moved to impeach Justice J C Shah, the then Chief Justice and
two other Supreme Court Judges. As many as 152 members of the Lok Sabha (Upper
House) signed the petition but the speaker somehow managed to stall it.* When Justice
J C Shah retired in 1970, the government considered superseding Justice Sikri, the most
senior Judge of the Supreme Court and by tradition next in line for Chief Justiceship.
This move was, however, also dropped due to objections from all quarters. However,
a major blow was dealt to the independence of the judiciary when three Judges of the
Supreme Court — Justice Shelat, Hegde and Grover were superseded by Justice A N Ray
for the post of Chief Justice of the Supreme Court. The facts leading to the case are as
follows. The Supreme Court in the Keshavand Bharthi’s case, popularly known as the
Fundamental Right case, declared a part of the 25th Constitution Amendment Act
invalid, and also held that Parliament cannot amend ‘the basic structure’ of the Constitu-
tion. The ruling party in Parliament retaliated by superseding the three Judges mentioned
above and appointing Justice A N Ray as Chief Justice (Justice Ray’s judgement was
in favour of the government). The supersession was done against the explicit recommen-
dations of the outgoing Chief Justice Sikri. Immediately thereafter the three superseded
Judges of the Supreme Court submitted their resignations which were accepted by the
government.* This was a major blow demoralising the judiciary. (If the Supreme Court
Judges could be punished for not towing the government line — what would be the fate
of others!) It is believed that when these three judges were superseded neither the retiring
Chief Justice, nor the cabinet® was consulted and even the President was not very happy
about it. A storm of controversy raged for some time. Two spokesmen of the govern-
ment; Kumarmangalam and Gokhale, went public and defended the supersession arguing
that a judge’s ‘Social Philosophy’ could not be ignored when the government was
deciding who the Chief Justice would be; and that ‘forward looking’ judges would be
preferred to ‘backward looking’ ones (Kumaramangalam 1973). The political, social or
economic attitudes of judges were never discussed before, and the government’s virtual
declaration of a policy that attitudinal and ideological credentials of potential judges were
a relevant consideration caused much alarm to the believers of independence of the
judiciary. '

The supersession was also sought to be justified on the basis of the recommendation
of the Administrative Reforms Commission. This commission has recommended that the
appointment of the Chief Justice should not be regulated by seniority alone. The commis-
sion stated that he should have the following three main qualities amongst others:®
1. He should be a man of sturdy independence;

2. He should have the capacity to act as a watch dog of the independence of the judici-

3. He should be a competent administrator.
In addition, the commission recommended that the tenure of the Chief Justice should be
5-7 years.

The attempts by the government to justify the supersession however did not convince
anyone. The supersession was criticised amongst others by S M Sikri, the outgoing Chief
Justice; J C Shah, the former Chief Justice of India; the Chairman of All India Bar
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Council; and the President of the Supreme Court Bar Association. The Bar Councils of
almost all the High Courts and Supreme Court observed May 1, 1973 as ‘Solidarity Day’
by boycotting the courts.

Another supersession took place in the High Courts of Punjab and Haryana, when Chief
Justice Daya Kishan Mahajan, retired, Justice P C Pandit, the senior most judge was
superseded by Justice R S Narula on May 11, 1974.

Subsequently, in January 1977 another controversy took place when Justice H R
Khanna was superseded by Justice M H Beg. Justice Khanna was the lone dissenter in
the case of illegal deletion of political opponents during the emergency imposed by Mrs
Indira Gandhi. Justice Beg, however, towed the government line and upheld the
detentions by the government. Justice Khanna was made to pay the price for his indepen-
dence. The supersession of Justice Khanna was justified by the then Law Minister H R
Gokhale on the plea that Justice Khanna was in any case to have a very brief term and
appointment to the highest office of Chief Justice should not be for such a short duration.
Justice Beg had a longer term of about 13 months. Few, however, gave the government
the benefit of doubt.

It is important to note in this connection that the plea of longer term was not advanced
in 1970 because Justice Grover was senior to Justice A N Ray and would have retired
a month after the retirement of Justice Ray. Moreover Justice J C Shah was in office for
about five weeks and Justice A K Sarkar for three months only. Their terms of office
were shorter than the term of office of Justice H R Khanna.” Hence Justice Khanna’s
supersession was clearly on the mala fide ground that he had not bowed to government
pressure. )

Fortunately, however, ignoring the ‘seniority principle’ for the appointment of Chief
Justice did not last for long. In 1978 a new government led by Mr. Moraji Desai took
control of the country. Soon thereafter Chief Justice Beg retired. Justice Chandrachud
and Justice Bhagwati were next in line for appointment for the post of Chief Justice.
However, both these judges had rendered judgements against the citizens during the
emergency. This led to a move by the politicians to supersede these judges on the same
logic adopted by the previous government. To the credit of the new government, it stood
firmly on the convention of seniority and Justice Chandrachud who was next in seniority
was appointed Chief Justice. Since then the principle of seniority has been firmly
followed (even where the appointment of Justice K N Singh as Chief Justice was for 18
days). The decision of the Supreme Court in the case of ‘Advocate-on-Records Associ-
ation’ has converted this policy into law. This has removed a major fear that was created
by earlier supersessions.

2. Indirect Supersession of the High Court Judges: Supersession of the High Court
Judges to the Supreme Court had been going on for many years without any significant
protest. Out of 59 Judges of the Supreme Court appointed from the High Court, in 29
cases those appointed were not the most senior in their respective High Courts.®

This supersession continued even after the Moraji Desai government came to power.
In September 1977, Justice D A Desai of Gujarat High Court was appointed as a Judge
of the Supreme Court ignoring the claims of three of his senior colleagues in that Court.
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Justice J B Mehta of Gujarat High Court resigned in protest. There were, in fact, as
many as sixty judges in various High Courts who were senior to Justice Desai.’

Mr. Shanti Bhushan, the then Law Minister, defended this appointment by saying that
the decision was in accordance with the report of the Law Commission which states that
‘in making selection from the benches of the High Court prompt and unhesitating
recognition should be given to merit and ability regardless of consideration of seniority
and experience’.

3. Non-confirmation of Additional Judges: Another method of demoralising the High
Court judges, particularly those who were working as additional judges, was by not
extending their term for a further period when the normal term of two years expired. The
then Prime Minister overruled the recommendation of the then Law Minister and the
Chief Minister and the Chief Justice by not extending the term of Justice H R Lalit as
an additional judge of the Bombay High Court.

Ordinarily, additional judges are appointed for two years and as soon as this period
expires a further extension of two years is given and this process is repeated until a
regular vacancy occurs on the Bench against which he can be confirmed. But this was
not done in the case of Justice H R Lalit which was quite unusual. In fact, it was the
first case of its type in the post-independence judicial history of the Indian High Courts
where the appointment of an additional judge was treated as an appointment on probation.

Subsequently in 1981, the terms of Justice O N Vohra and Justice S N Kumar, the then
additional Judges of Delhi High Court were also not extended though the extension of
the term of Justice S N Kumar was recommended by Justice Chandrachud, the then Chief
Justice of India, for two years. However, the term of Justice S B Wad also from Delhi
High Court was extended. At that time there were three permanent vacancies in the Delhi
High Court. The non-extension of the term of Mr S N Kumar was challenged in the
Supreme Court in the case of S P Gupta referred to above. The Court however, held that
the government has the sole power to extend or to not extend the term of additional
judges.'® This, however, now stands overruled by the later decision of the Supreme
Court, as stated above.

4. Transfer of Judges: Article 222 of the Constitution confers powers on the President
to transfer a judge from one High Court to any other High Court after consultation with
the Chief Justice of India. For the first time in the history of India, in the year 1976,
sixteen judges from various High Courts were transferred to other High Courts.

A judge of the Gujarat High Court, Justice S H Sheth challenged the constitutionality
of the order transferring him from Gujarat High Court to Andhra Pradesh High Court
without his consent. A full Bench of the Gujarat High Court struck down the order of
transfer.

The contention that was put in front of the Supreme Court was that a non-consensual
transfer is destructive to the independence of the judiciary which is the basic feature of
the Constitution and, therefore, the Court should read a limitation, that the consent of
the judge was mandatory in Article 222(1). The majority declined to read Art. 222 in
a restrictive fashion and upheld the transfers.
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The very question was reopened in S P Gupta Vs Union of India (Supra). In this case
the transfer of Chief Justice K.N Singh from Patna High Court to the Madras High Court
was made by the President of India under Article 222 after consultation with the Chief
Justice of India. The only question was whether the order transferring Chief Justice Singh
was valid and constitutional. The majority took the view that the transfer was clearly
right since it had been effected in the public interest and without any oblique motive.
Hence, a survey of the position prior to the case of Advocates-on-Records Association
demonstrates its significance. The Supreme Court has indeed made one of its most
significant contributions in laying the foundation for an independent and fearless judici-

ary.

Description of Courts Comprising Lower Judiciary and Appointment
and Selection of Judges thereto

Before dealing with the appointment and selection procedure of the lower judiciary, it
would be relevant to describe briefly the class of courts falling within the description
of ‘lower judiciary’.

At the base level there are courts variously described as Munsif Magistrate or Civil
Judge/Judicial Magistrate First Class. This is what is called the court of initial jurisdic-
tion. Most of the disputes subject to a ceiling on pecuniary limit are brought to these
courts for their resolution.

Moving upwards, the next set of courts are described as Courts of District and Sessions
Judge which also include the Courts of Additional Judge, Joint Judge or Assistant Judge.
In some states, there is a court called Court of Civil and Sessions Judge. These courts
have in most cases unlimited pecuniary jurisdiction and depending upon the power
conferred on the incumbent officer in charge of the court, can handle criminal cases
where maximum punishment would not exceed seven years. In some states, these courts
with unlimited pecuniary jurisdiction are called Courts of Civil Judge (Senior Division)
and in some states, they are described as Courts of Subordinate Judge.

Courts have also been set up under two statutes called the Provincial Small Causes
Court Act, applicable to places other than Presidency Town and the Presidency Town
Small Causes Court Act applicable to Presidency Towns (Presidency Towns mean the
Towns of Calcutta, Bombay and Madras). The first mentioned is subordinate to District
and the last to the High Court. The judges in charge of these courts are designated as
Small Causes Court Judge. The Court of the District and Sessions Judge at the district
level is the principal court of original jurisdiction and is presided over by an officer
called the District and Sessions Judge. The designation District Court is derived from
the Code of Civil Procedure and Sessions Court from the Code of Criminal Procedure.
As arule, the same officer invested with power under both the statutes presides over the
court known as District and Sessions Court.

The subordinate courts deal with all disputes of a civil or criminal nature as per the
powers conferred on the incumbent presiding over the court.
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The nomenclature of the courts, as well as the designations of the incumbents in charge
of courts specify their functions referable to the various provisions of the statutes
prescribing civil and criminal procedure providing for setting up of courts. To illustrate,
section 6 of the Criminal Procedure Code, 1973 provides that besides the High Courts
and the courts constituted under any law other than the Code of the Criminal Procedure,
there shall be in every state the criminal courts of the following classes:
1. courts of sessions;
2. Judicial Magistrate of the First Class and in any metropolitan area, Metropolitan
Magistrates;
3. Judicial Magistrates of the second class; and
4. Executive Magistrates.
Similarly, Section 3 of the Civil Procedure Code, 1908, envisages the setting up of a
District Court as the principal court of original jurisdiction subordinate to the High Court.
Every state has enacted its own law for setting up courts subordinate to the District Court
and variously described as indicated previously. Ordinarily, the District Court has
jurisdiction over a district demarcated as a unit of administration in every state also
known as revenue district. In fact, every state is divided into districts as units of adminis-
tration and each district is divided into taluks/tehsils and each of these comprises certain
villages contiguously situated. There are at present 439 administrative districts. The court
structure more or less corresponds with these administrative units except in urban areas.
Ordinarily, a court described as a court of Munsif/District Munsif-cum Magistrate or Civil
Judge (JD/Judicial Magistrate) is set up at taluk/tehsil level, but given the quantum of
institution of causes and cases such a court may have jurisdiction over more than one
taluk/tehsil. Similarly, a district court may have jurisdiction over more than one district.
Small causes courts are set up under either the Provincial Small Causes Courts Act at
district level or under the Presidency/Metropolitan Towns Act.

Part VI and Chapter VI of the Constitution deal with subordinate courts. Article 233
provides that, ‘appointment of persons to be, and the posting and promotion, of district
Judges in any state shall be made by the governor of the state in consultation with the
High Court exercising jurisdiction in relation to such states’. Article 234 provides for
recruitment of persons other than district judges to the judicial service. Appointment of
persons other than district judges to the judicial service of a state shall be made by the
governor of a state in accordance with rules made by him concerning this after consulta-
tion with the State Public Service Commission and with the High Court exercising
jurisdiction in relation to such state. Article 235 provides that control over District Courts
and courts subordinate thereto including the posting and promotion of, and the granting
of leave to persons belonging to.the judicial service of a state and holding any post
inferior to the post of a district judge shall be vested in the High Court. Recruitment to
the cadre of district judge can be made from two sources, viz.: promotion from the
subordinate judiciary and direct recruitment from the Bar. In the matter of promotion
from the subordinate judiciary, power is conferred on the governor to make a promotion
in consultation with the High Court exercising jurisdiction in relation to it. In the matter
of recruitment from the Bar, the appointment can be made on the recommendation of
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the High Court. The conditions of service of members belonging to the lower judiciary
vary from state to state.

Conclusion

To conclude, the Constitution has created a mechanism which contains the fundamental
requirements for independence of the judiciary. The Constitution guarantees consultation
in the matter of appointment of judges. Besides, their tenure, privileges and other aspects
of service are also protected. The Supreme Court has held that the appointments are to
be made by the Chief Justice of India in consultation with senior judges of the Supreme
Court. Hence, the Supreme Court has made the provisions further fail-proof in the interest
of the independence of the judiciary and in order that competent qualified judges are
appointed and can function in a fearless manner.
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Chapter 4

Arrears in the Courts

In India every single court is totally engulfed by a backlog of pending cases and this
backlog swells in size every year. The problem of delay has shattered the confidence of
the public in the capacity of the courts to redress their grievances and to grant adequate
and timely relief. The problem is not new nor is it peculiar to India alone. The problem
has raised its head in most countries where Anglo-Saxon jurisprudence is in vogue. In
England, as early as in 1934, a Royal Commission was appointed to examine the problem
and recommend effective measures to ensure speedy disposal of cases of common law.
In England in 1919 a case remained pending for a whole century' — but that was an
exception. In the USA, the Institute of Judicial Administration maintains a chart to watch
and study the congestion of personal injury cases in the trial courts and in many Ameri-
can Courts. Years go by before any final decision is given.

Addressing the issue in India, Union Law Minister Mr. Shanthi Bhushan (back in 1978)
informed the chairman of the Seventh Finance Commission, J.J.M. Shelat, of the alarming
increase in the number of criminal and civil cases pending in subordinate courts, and the
need to revamp the judicial administration if people were not to lose faith in the efficacy
of the system. The commission was also informed that apart from the arrears of 44
hundred thousand criminal and 22 hundred thousand civil cases in district and lower
courts, an equal number of cases were pending in the High Courts and the Supreme
Court.”

In fact, arrears in court pose perhaps the single most significant challenge to the
credibility of the judiciary. The arrears and backlog of old cases in various courts have
been a cause of anxiety for those connected with the administration of justice and various
steps have been initiated as remedial measures. However, these have all proved to be
half measures. An attempt is made in this chapter to state the magnitude of the problem,
analyse the causes and suggest remedies.

Extent of the Problem

Pending cases in lower courts

The problem of delay is more acute in the subordinate courts. A perusal of statistics of
the total number of cases instituted every year in these courts and the cases decided will
reveal that the number of judges and courts are wholly inadequate to deal with the
pending litigation. This may be illustrated by taking the figure for 1981 in the subordinate
courts for the state of Andhra Pradesh (including district courts). It is seen that the total
institutions in higher courts are 69,272, while disposals are 66,784. In the lower courts
the cases instituted are 919,021 whilst the cases decided are 896,106. The total number
of courts were only 458. The number of subordinate judicial officers, while is just
sufficient to keep disposals abreast of institutions, is totally inadequate to deal with the
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huge backlog of 3,52,850 cases.” Some of them have been pending for a number of
years.

Table 1* will explain the rising of institutions, disposal and pendency in the lower
courts.

Table 1: Year Wise Position in District and Subordinate Courts.

1. Session Court

Year Institution Disposal Pendency
1982 231992 210971 199829

1983 296192 273976 222045

1984 296678 269878 248845

2. Magisterial Courts

1982 8077950 7676075 6749813
1983 8595527 4896129 7439211

1984 7940978 7638730 7741459
1989 - -- 15936826

Civil Courts
3. Original Side

1982 2712309 2613670 2625399
1983 ' 2056298 1888959 2792738
1984 2143599 2016044 2911193
Civil Courts
4. Appellate Side

1982 232364 206736 945727
1983 881088** 778763 1048053
1984 1030054 ** 986347 1091760

Current latest figures of the above are not available.
** Does not include figures pertaining to the State of Sikkim.

Pending Cases in Higher Courts

If the problem of pendency and delay in the lower courts is gigantic, the problem is no
less acute when one looks at the higher judiciary. The following tables (one’ dealing
with the High Court and the other® dealing with the Supreme Court) demonstrates the
enormity of institutions, disposal and pendency in the higher judiciary.
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Table 2: Year Wise Position in the High Courts
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Year Institution Disposal Pendency
1983 671,195 540,357 1119,484
1984 707,912 575,451 1251,945
1985 731,543 605,698 1377,790
1986 786,308 665,881 1495,864
1987 819,542 700,407 1614,999
1988 860,939 714,928 1761,010
1989 914,655 802,866 1872,799
1990 909,020 748,793 2033,553
1991 1004,244 837,861 2199,936
1992 1073,467 845,206 2427,197
1993 1162,685 911,221 2650,516*
1994 1143,030 917,688 2875,855
1995%** 1007,647 957,223 2920,730

Information supplied by the Registry of Various Courts. Government of India - Annual Reports 1988-89 and
1994-95. Ministry of Law and Justice.
* Figures of pendency changed by the Registry of Rajasthan High Court, after physical verification.

** This includes the figure of Calcutta and Madhya Pradesh for 12/94, Gujarat for 3/95, Allahabad and Delhi
6/95. Annual Reports 1996-97, Ministry of Law, Justice, Page 31.

Table 3: Year Wise Position in the Supreme Court

Year Institution Disposal Pendency
1983 104,345 8,336 136,313
1984 98,683 86,105 166,319
1985 109,665 92,237 152,969
1986 69,479 82,829 175,748
1987 68,911 46,132
1988 67,642 44,252 199,138
1989 52,138 48,118 203,158
1990 38,293 56,343 185,108
1991 42,215 93102 134,221
1992 | - Not available @ | = e
1993 3833 | 000 - 97,170*
*As on 30.6.93 Not avail-
able for the full year
1994 as on 1st Aug. Not available | = -cccemmee- 55,280
1995 as on 1* Dec. | 21357 pendency 37168 (Regular matters only)
*1996 as on 1% July Not available Not available 9932 Admission matter
18639 Regular matters

¢ Information furnished by the Registrar of the Supreme Court. Also reported in Annual Reports 1988-89 (page
29), 1995-96 (page 30) Ministry of Law, Justice and Company Affairs.



38 Arrears in the Courts

It is important to note that when the Supreme Court was set up in 1950, only 3000 cases
were pending before it.” Year after year the arrears in the Supreme Court have risen
relentlessly. It may be stated that at the end of 1989 1,872,799 matters were pending in
the Supreme Court which grew to 2,650,516 by the end of 1993, meaning that in a span
of five years the arrears rose by approximately 777,735 cases. Apart from the continuous
rise in the quantum of rise of arrears year to year, the most disturbing fact is that the
cases after having been brought to the Supreme Court are not disposed of for over a
decade. Table 4® hereunder is relevant to this:

Table 4: Regular hearing matters pending over

3 years 5 years 10 years
27,014 16,852 3,811

(Pendency position as on 1.1.1988)

It is distressing to note that a case has been pending for over 10 years in the Supreme
Court (recalling the fact that the High Court and Lower Courts also take such a long time
to dispose the case).

The Law Commission, in its 14th Report on the ‘Reform of Judicial Administration’
(1958), noticed that cases had been pending for many years. The Commission noted that
four fundamental rights cases were pending from 1952, and 162 from 1955, 18 civil
constitutional appeals were pending from 1954 and 118 such appeals from 1955, 143
ordinary civil appeals were pending from 1955, 197 civil appeals from 1956 and 533
such appeals from 1957. Seventeen special civil appeals were pending from 1953, twelve
constitutional (criminal) from 1954, 10 from 1955 and 22 from 1956.° In the
Commission’s view, this was quite a docket of cases to accumulate in such a short time.

A statement supplied by the Registry of the Supreme Court shows that in 1960 at least
3 civil appeals had been pending since 1950, 3 fundamental rights petitions since 1953,
3 constitutional appeals since 1954, 13 since 1956, 26 since 1957, 100 since 1958
respectively. In 1970 — there was 1 writ petition pending from 1964, 158 civil cases
pending from 1967, 38 service matters and 64 labour cases from 1967. This was only
a small fragment of the total pending cases. In 1978, at least one election case had been
pending for 11 years, 639 civil cases were pending from 1969, 133 tax cases were
pending from 1972 and 172 criminal appeals were pending from 1973.

Causes of Delay

Some amount of delay cannot be ruled out in any system. The adversarial system that
India follows is time consuming. The judges sit through the proceedings impartially. The
burden of proving or not proving facts at issue lies with the parties and the parties fulfil
this task by adducing evidence. Hence, consumption of time becomes inevitable. Apart
from the delays inherent in the system there are other causes of delay. Increase in
population, greater awareness among the people of their rights, enactments of new laws



Arrears in the Courts 39

specially regarding tenancy and matrimonial rights. Rapid industrialisation coupled with
new labour laws all contribute to the increase in the number of cases being instituted in
the courts year after year.

There is the sprawling extraordinary jurisdiction of the High Courts under Articles 226,
227 and 228 enabling them to issue prerogative writs for enforcement of the fundamental
rights or for any other purpose. The High Courts are responsible for the overseeing of
all inferior courts within their jurisdiction (Article 235). Over and above this, the High
Courts of Bombay, Calcutta, Delhi, Himachal Pradesh, Jammu and Kashmir and Madras
also exercise ordinary original civil jurisdiction. The vastness of area of jurisdiction can
be appreciated by reference to first appeals, appeals under letters patent second appeals,
revision petitions, criminal appeals, criminal revisions, writ appeals etc. The varied and
unmanageable jurisdiction has been responsible to some extent for a very heavy institu-
tion of matters in the High Courts. Supreme Court in India also enjoys the widest
jurisdiction, including original jurisdiction. Various statutes provide for a first appeal
directly to the Supreme Court. The Supreme Court has, according to the constitution,
original jurisdiction in all ‘federal’ disputes between the states and between the states
and union government. It also has a broad appellate jurisdiction. Any civil or criminal
case may be appealed to if an interpretation of the constitution is involved and if the
High Court certifies that the case is a fit one for appeal or if the Supreme Court grants
‘special leave’ to appeal. Two more important aspects of the jurisdiction are ‘advisory
jurisdiction’ and ‘original jurisdiction’ for enforcement of Fundamental Rights under
Article 32. This jurisdiction has been expanded by the Supreme Court by conferring upon
itself the episolatory jurisdiction that is entertaining numerous letter petitions as well as
social action litigation for rendering justice to aggrieved persons. A detailed discussion
of the nature, scope and consequence of exercise of episolatory jurisdiction by the court
is given in Chapter 6 of this work.

Delay in Trial Courts

In dealing with the question of delays in the disposal of civil suits in the trial courts, we
must direct our attention to the points of bottlenecks or stages of the suit where delays
actually take place. After a plaint is filed in court the same is scrutinised by a court
official with a view to seeing as to whether the proper court fee has been paid and
whether other formalities for filing the plaint have been complied with. Some time
elapses between the filing of the plaint and the registering of the suit. The court then
fixes a date for which summons are issued to the defendants. These summons are
prepared by the court official on printed form but as the duties of the court official are
manifold, it takes a number of days to prepare the summons.

Again in any system of adjudication which works on the basis of a written record,
delay is inevitable. Paper work always takes time. The more untrained the staff and
archaic the technology the more time will be taken to prepare the record. The delay
increases and the various agencies dealing with the workload are unable to cope with
the increased workload expeditiously.
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Another important reason for delay in subordinate courts is the inadequate staff working
in most courts. The number of staff in each court was fixed several decades ago and in
spite of the fact that there has been a tremendous increase in litigation, there has been
only a marginal increase in the number of staff.

Lack of proper physical facilities also add to the delays and miseries of the litigants
and hampers the efficiency of lawyers as well as judges. At the subordinate rank of the
judiciary the courts do not even have proper court rooms or a place to properly file the
record. The courts do not have modern gadgets. Word processors have been a recent
addition in some of the higher courts. Accounting is done by manual accounting process.
Teleprinters with a court circuit is still unknown. All this again contributes to a slow
motion approach in the hearing of cases. The financial constraints in affecting such a
far reaching reform of bringing down the pendency have received the governments
attention and the Finance Commission was approached a while ago to allocate Rs. 98
crore to enlarge the judiciary at all levels'.

Delay in High Courts/Supreme Court

The causes of delay in the higher courts are to some extent different from that of the
subordinate courts. Two of the main causes for the accumulation of arrears in the High
Courts/Supreme Courts is the inadequate number of judges commensurate with the work
load and delay in filling vacancies.

In 1971-72 the number of vacancies which remained unfilled in different High Courts
was 41. This increased to 52 in 1973,!! 59 in 1976 and 60 in 1977." This amounted
to a deficit of nearly 15 per cent. By July 1979, the situation improved and the number
of vacancies was only twenty five." However, by July 1, 1982 these vacancies had
again risen to 89."

Justice D C Tewatia, a judge of Punjab and Haryana High Court has illustrated, by
way of a table'é, man days lost in the said High Court, on account of non-filling of
vacancies from 1950-1984:

Table 5:
Year Average Average Disposal per Average Judges days | Conversion of
Institution of | Disposal of day disposal per | lost on ac- | Judges days lost
main case main cases judge per day| count of into possible
vacancies disposal
1950-59 6812.3 6216.4 705.4 335 3682 12334.70
1960-69 12734.7 10765.7 689.08 3.00 4728 14184.00
1970-79 17789.7 16596.6 937.95 4.46 8076 36018.96
1980 11802.8 11807.4 1205.8 5.75 3249 18681.75
Total 19735 78940
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He further stated that at the end of 1983 a total number of 33,703 cases were pending
in Punjab and Haryana High Court. If there had been no vacancy the High Court would
have cleared as many as 78,940 cases and there would have been no pending cases in
the courts. The position in other High Courts is not much different.

There has been a failure to periodically revise the numbers of judges in each High
Court commensurate with the vacancies and work load. The number of judges in all High
Courts was increased from 426 judges (393 permanent judges and 31 additional judges)
to 450 judges'” (420 permanent and 30 additional judges), during the last few years
from 1984-88. The total sanctioned number of judges and additional judges of all the
18 High Courts was 443 as on 1.1.1988. In March 1987, the number of judges of the
High Court was increased sanctioning 81 posts comprising 25 of permanent judges and
56 of additional.' The total number of judges and additional judges in various High
Courts was 443 in 1988 leaving 85 vacancies to be filled.

On 31.3.1989, the total number of judges and additional judges in position was 287,
against the sanctioned strength pf 451, leaving 64 vacancies to be filled.

On 1.12.1994, the total sanctioned number of judges and additional judges of various
High Courts was 529. In addition, it has been agreed to create the posts of 12 permanent
judges and 34 additional judges in different High Courts and on 1.4.1994, 51 fresh
appointments of judges and additional judges were made. In addition to this, additional
judges were appointed as permanent judges."

On 17.12.1996, the position in various High Courts was 502, against the sanctioned
strength of the total number of judges and additional judges leaving 66 vacancies to be
filled.

The High Court Arrears Committee, 1972, chaired by C.F. Shah, former Chief Justice
of India submitted its report making detailed recommendations for tackling the problem
of backlogs. The Committee highlighted the known fact, namely, the inability of the High
Court to cope with the inflow and disposal of a rising number of cases instituted, which
is largely attributable to the denial of the necessary judge strength to the High Courts
at the appropriate time, and strongly advocated that vacancies must be filled as expedi-
tiously as possible. The statistical table incorporated in the report shows that the delay
in filling the vacancies which attracted the attention of the Committee varied between
8 months and 7 days to 1 month and 18 days. Today, on average, vacancies are not filled
for one year. The Shah Committee Report further reveals that due to the delays in the
appointment of judges, 799 days were lost in Punjab and Haryana High Court, 455 days
in Bombay, 450 days in Delhi and 391 days in Calcutta High Courts respectively.”
Some of the vacancies have remained unfilled for several years.

Amongst the other causes responsible for the backlog of cases, the Shah Committee
noticed population explosion; extra-ordinary resort to writ jurisdiction of the High Court;
investment of special jurisdiction in the High Court etc. The Shah Committee reviewed
the number of judges in each High Court and recommended an upward revision, simulta-
neously pointing out the pitfalls, in unsatisfactory appointments in the High Courts on
political, regional, communal or other grounds. The Shah Committee suggested certain
procedural changes for reducing arrears. The Committee also seriously considered
curtailment of jurisdiction of the High Courts.
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Similarly, the workload has been increasing in the Supreme Court year after year and
‘barring very few exceptions, the pendency has hardly decreased. The Supreme Court was
set up on January 26, 1950 when the Constitution became operational and only 3,000
cases were pending in it. The sanctioned strength up to the year 1956 was Chief Justices
and seven other judges. Parliament on four different occasions sanctioned upward revision
of the judge strength of the Supreme Court. In 1956 the strength was revised from 7 to
10; in 1960 from 10 to 13: in 1977 from 13 to 17; and in 1986 from 17 to 26.2! The
institution, disposal and the mounting arrears showed no decrease despite the increase
in the judge strength from 17 to 26 in the year 1987. The arrears took a quantum jump
in particular in 1967. That was the year in which the cases of L C Golaknath Vs State
of Punjab® and R C Cooper Vs Union of India®® were heard by a bench of 11 judges,
in each case leaving few judges to deal with other work. Then came the famous Keshva-
nanda Bharti’s Case* which was heard by a bench of 13 judges for a continuous period
of six months, leaving practically none to attend to other cases. Again the challenge to
National Security Act 1980” occupied the court’s time and in the Judges’ case®® a
bench of seven judges heard the case from August 4, 1981 till the end of the year. A
high number of judges being occupied in the hearing of only one case has the inbuilt
tendency to push up the arrears. All these factors were responsible for the rise in arrears
in the Supreme Court.

Merely passing legislation for the upward revision of judges strength is by itself hardly
of any consequence. Even when the judge strength is augmented there is delay in filling
in the vacancies in time and arrears keep mounting up. An attempt was made by the Law
Commission?’ to establish that there is inordinate delay in filling vacancies. Information
has been collected for the years 1981-86 in a tabulated form as follows:









































































































































































































































































































