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PREFACE

The International Com m ission of Jurists (IC J) and its 
affiliated Sections throughout the world has, since its 

founding in 1951, been primarily concerned with the es­
tablishm ent o f Rule o f Law coupled with an independent 
Judiciary, as an indispensable ingredient in the cause of 
H um an Freedom.

Our principles on the Independence of the Judiciary and 
the Legal Profession have been approved by the General 
Assembly of the U nited N ations and now form part of the 
international norms and standards expected of civilized na­
tions.

In the fall o f 1987 the ICJ was informed by the A m er­
ican A ssociation for the ICJ (A A IC J) o f an alleged break­
down o f the Rule o f Law in the Republic o f Palau, part of 
the strategic Trust Territory of the U nited N ations adm in­
istered by the U nited  States o f Am erica. Because o f the se­
riousness of the events leading to the denial of Palauan cit­
izens access to their legal institutions, the A A IC J and the 
ICJ decided to co-sponsor a mission to Palau to inquire into 
a challenge to the Rule o f Law in M icronesia, which is the 
subject o f this report.

T he mission took place the week of January 17, 1988. 
Its terms of reference were to inquire into the status o f the 
Rule o f Law in Palau since its formation by a constitutional



convention in 1979. More particularly the Ordre de M is­
sion (Appendix i) was to inquire into the facts and circum­
stances which required the holding of six referenda on the 
Com pact o f Free A ssociation with the U nited  States, to­
gether with four referenda on the constitution itself and the 
denial, through acts o f intim idation and violence, o f access 
by Palauan citizens to their duly constituted legal institu­
tions.

The members o f the mission were: the Honorable George
C . Edwards, o f the U nited  States Court of A ppeals for the 
Sixth  Circuit, C incinnati, O hio, U S A , the Honorable 
M ichael D. Kirby, C .M .G ., President o f the Court o f A p ­
peal o f the Supreme Court o f N ew  South  W ales, Sydney, 
A ustralia and W illiam  J. Butler, Esq., a New  York lawyer 
and Chairm an of the Executive Com m ittee o f the Inter­
national Com m ission of Jurists in G eneva.

During the course of their stay in Palau, the members 
of the mission were cordially welcomed by the President, 
the C h ief Justice and other distinguished members o f the 
Judiciary, senior members of both houses o f the Palauan 
N ational Congress, high government officials, the Ibedul 
(Paramount C h ief), officials o f the Palauan Bar A ssocia­
tion, leading lawyers, and prom inent citizens who acted as 
plaintiffs in constitutional litigation, as well as the repre­
sentative o f the U nited States Departm ent o f State resi­
dent in Palau.

The mission was given full cooperation by all segments 
o f the Palauan government and its branches. Prior to its 
departure the mission was briefed by several U nited States 
agencies, including the Departm ent o f the Interior, the 
Department o f State , the U nited  States House Com m ittee 
on Interior and Insular Affairs as well as several non-gov­



ernmental organizations interested in Hum an Rights in the 
Pacific Area.

W e are particularly grateful for the help and assistance 
given to the mission by the governments o f Palau and the 
U nited States, which gave such a warm welcome to the 
mission and to the Frederick W. Richm ond Foundation of 
New  York, and the W orld Division of the General Board 
of Global Ministries of the United Methodist Church, which 
generously provided the resources which made the mission 
possible.

T he report is both critical and optim istic— critical in 
that it complains of a denial o f access by Palauan citizens 
to its judicial institution through threats of intimidation and 
acts of violence coupled with threats to the integrity of that 
institution— optimistic in its confidence that, if its rec­
ommendations are accepted by the U nited States, as the 
Adm inistering Power and the G overnm ent o f Palau, the 
fundamental rights and freedom of Palauan citizens will be 
protected and the integrity o f the Palauan Constitution 
sustained.

Hon. Andres Aguilar Mawdsley

President, International
Commission of Jurists

New York 
April 1988



HISTORICAL PERSPECTIVE

Palau (earlier Pellew; orse. Belau) is part o f the cluster 
of the Pacific Islands known geographically and eth­

nically as M icronesia. M icronesia also includes the M ar­
iana, M arshall and Caroline Island chains. A s the attached 
map shows (A ppendix v), Palau is on the W estern perim­
eter of this collection of islands. A lthough described col­
lectively as M icronesians, the people o f Palau, like those o f 
other island groupings in the region, present ethnic, cul­
tural and linguistic variety, inhabiting more than 100 is­
lands set amidst a three-hundred mile chain of reefs and 
atolls, in the vast emptiness o f the Pacific Ocean.

T o  the visitor, Palau has many of the appearances o f 
Paradise. The surrounding water, never far distant, is blue 
and glistens in the alm ost constant sunlight. T he people 
appear gentle and soft-spoken. T he vistas o f bays and inlets 
are o f great beauty. T he land appears lush and green. Flora 
o f every variety grow in abundance. The air is rich with the 
fragrance of plumerias.

However, Palau has had more than its fair share o f con­
stitutional challenges and legal problems in the past three 
years. Its first president, Haruo Remeliik, was assassinated 
in July 1985. Repeated constitutional referenda failed to 
resolve the question of the infant republic’s new relation­
ship with the U nited States o f Am erica, trustee for the is-



lands, designated as such by the United Nations. A nd then, 
on 9 Septem ber 1987, an A ssociate Justice of the Supreme 
Court o f Palau (Robert A . Hefner) published a m emoran­
dum, 1 which will be described at length below, stating that 
certain persons who had commenced proceedings in that 
court may have discontinued their proceedings “ as a result 
of intim idation through the use of violence.” These pro­
ceedings were designed essentially to test the legality and 
effect o f the most recent constitutional referendum. It was 
that memorandum (which was promptly contested by the 
government of Palau) that became the occasion, although 
not the cause o f the interest o f the International Com m is­
sion of Jurists (IC J) and resulted in this mission.

Even before the recent events, the IC J, its Am erican 
Section, as well as various committees o f the Congress of 
the U nited  States o f Am erica, the Trusteeship Council of 
the U nited N ations, and many Palauans, had evinced an 
interest in the strength and viability o f the constitutional 
institutions o f Palau and the health in Palau of the Rule of 
Law, the respect for Hum an Rights and the independence 
of the Judiciary.

T he relationship of Palau with the wider world com ­
munity extends over about 400 years to the early sixteenth 
century when explorers from Europe preceded traders and 
later colonial conquerors and administrators into the re­
gion of modern day M icronesia. By the end of the seven­
teenth century the Spanish  had established their power in 
the Carolinas (named for King Carlos II o f Spain) and the 
M arianas (named for Queen M aria A n a of Spain). It was 
at this time that the Spanish  first began to take an inter­
est— mainly for missionary purposes— in the Palaos Islands

‘Also published in full at page 36, infra.



in the W estern Carolinas. The existence of Palau was well 
established. But the Philippines was already a substantial 
drain on the Royal Treasury, so Palau was at first neglected 
or ignored. A fter a number of desultory efforts to establish 
a presence on Palau, Spain  abandoned the idea o f a per­
m anent mission and contented itself with ruling the Phil­
ippines and the M arianas. It was not until late in the 19th 
Century that Spain  again tried to colonize the Carolinas, 
including Palau.

In 1783 came the first recorded British link with Palau. 
A  vessel Antelope was blown off course and shipwrecked on 
a reef near Koror, the m odem  capital. The crew was as­
sisted in rebuilding its vessel by the friendly inhabitants of 
the island. W hen they departed for England the crew was 
accom panied by Lee Boo, the son of the Ibedul (or G reat 
C h ief). Unfortunately Lee Boo contracted smallpox and died 
in England after spending only a few months there. Sm all­
pox and other such diseases were to wreak havoc in M icro­
nesia, decimating the population in one ravaging epidemic 
after another. The chiefs o f Palau (then called “ Pellew” ) 
were later to address a petition to Queen Victoria to be in­
corporated in the British Empire, but without avail.

Spain  officially reinstituted its claim  on the Caroline 
Islands (including Palau) in 1874 and in the same year on 
the M arshall Islands. In 1885 Germ any took the Marshalls 
from Spain  and, in the resolution of the Spanish- Am erican 
War, Germany purchased the rest of M icronesia (including 
Palau) in 1899. W ith G erm an commercial interests (in­
cluding copra) came Protestant Christian missionaries.

Soon  after the beginning of the First W orld W ar, Japan  
took over control o f M icronesia and entered into a League 
of N ations M andate for the area. Large numbers o f Japa­
nese migrated to the Islands so that, by the 1930’s, the Jap ­



anese equalled in number and later outnumbered the indi­
genes. A t that time Japanese policies were integrationist. 
But their administration was in many ways enlightened and 
efficient. It laid emphasis on education and commercial ac­
tivities. Far from discouraging the established Christian 
missions, the Japanese encouraged their role, especially in 
education and health services. The Japanese established 
plantations, and introduced mining and fishing industries. 
They built public works and established military facilities. 
A t its peak, just before the Japanese surrender in 1945, the 
Japanese population on Palau was estimated to be upwards 
o f 30 ,000  people, including military forces. A t the end of 
hostilities in the Second W orld W ar, the policy o f the vic­
torious allies was to repatriate Japanese migrants from M i­
cronesia to Japan, returning the islands to the indigenous 
people. In 1987 the population of Palau was approximately 
14,000. Interestingly, this policy of Repatriation resulted 
in the forced return to Japan  of the family o f the present 
C h ief Justice (the Hon. N am oru N akam ura), then a child. 
He was later to return, and, with other members o f his 
family, to make a notable contribution to the m odem  life 
of Palau.



Ill

THE TRUST TERRITORY

The experience o f the U nited States o f A m erica in the 
administration of M icronesia dates back to the sei­

zure o f G uam  from Spain  at the time o f the Spanish  A m er­
ican W ar. During the Second W orld W ar, M icronesia be­
came a strategic point o f great significance in the “ island 
hopping” policy for the defeat o f Japan. The M arshalls and 
M arianas were occupied by the A llied  (principally U nited 
States) forces in 1944. G reat naval battles were fought, 
principally at Truk Lagoon in February 1944, and land bat­
tles principally at Saipan in June 1944 and Palau. T he as­
sault on Palau began on 15 Septem ber 1944 at the beaches 
o f Peleliu. Palau had been the base from which the attack 
on the Netherlands East Indies had been mounted. The 
seizure o f Palau for its strategic importance was considered 
imperative. The coral formations, which are now such an 
attraction to tourists, and scuba divers, presented special 
obstacles to the invading 1st, 5th and 7th Marines. The 
intensity o f the fighting for the “neutralization” o f M icro­
nesia was unexpectedly long. It was also costly in A m eri­
can lives: 7353 dead (including 1864 on Peleliu, 3272 on 
Saipan) and 25,042 wounded. There were also heavy losses 
o f M icronesian lives and land. T he newly constructed air 
bases in M icronesia were, however, to play a vital part in
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the defeat o f Japan. The U nited States interest in the is­
lands was sealed by blood, sacrifice and suffering.

For some time after the W ar, Palau was administered by 
the U nited  States Navy. A n  early administrator, Adm iral 
Raymond Sprance in his “fourteen points” included as item
7:

“It is desired that the inhabitants of the occupied territories 
be granted the highest degree of self government that they 
are capable of assimilating. They shall be encouraged and 
assisted to assume as much as possible of the management 
of their own affairs and the conduct of their own govern­
ment.” (12 December 1945)

O n 18 July 1947, a Trusteeship Agreement for the Trust 
Territory of the Pacific Islands, entered into by the U nited 
States o f Am erica and the Security Council of the U nited 
Nations on 2 April 1947 was approved by the United States 
Congress. U nder the terms of the agreement, “full powers 
of administration, legislation and jurisdiction” were “granted” 
to the U nited States. A t first, administration was delegated 
by the President to the Secretary of the Navy. In 1951 it 
was transferred to the Department o f the Interior. T he 
Secretary of the Interior acted through a H igh Com m is­
sion.

It is unnecessary for present purposes to record the con­
stitutional and legal developments in M icronesia between 
1950 and the present time. They are varied and complex 
and have changed over that time. By 1980, however, the 
Territory was divided into four political entities— the 
Com m onwealth of the Northern M ariana Islands, the Fed­
erated States o f M icronesia (comprising four states: Yap, 
Truk, Pohnpei and Kosrae— all in the C arolinas), the 
M arshall Islands and Palau (also in the Carolinas). G uam



is separated, having reverted to its pre-W ar status as a ter­
ritory of the U nited States and is now proposing that it as­
sume Com m onwealth status with the U nited States. The 
Com m onwealth of the Northern M arianas already has that 
status. Com pacts o f Free A ssociation have been signed, ap­
pointed and implemented between the U nited States of 
Am erica (on the one part) and the M arshall Islands and 
the Federated States o f M icronesia (on the other). U nder 
those compacts the United States provides financial aid and 
carries the responsibility for their defense. The status o f “free 
association” for those Territories envisages that, save in de­
fense and other foreign affairs matters, local legislative, ex­
ecutive and judicial powers reside in local institutions as 
established and operated pursuant to local constitutions 
adopted by the people of the relevant M icronesian state.

T he Trusteeship Agreem ent authorizing U nited States 
administration of that part o f the Trust Territory of the Pa­
cific Islands which includes Palau is still in force. It has not 
been terminated by the U nited States either by agreement 
with the Security Council or unilaterally (if the latter be 
lawfully possible). It is not necessary for this report to can­
vas the difficult questions of international law raised by the 
suggested power of the U nited States to terminate its Trust 
without the concurrence of the Security Council. T hat step 
has not occurred. In any case that issue is not the focus o f 
the M ission, as established by its Ordre de M ission. In fact, 
to the time of this writing, the U nited States has contin­
ued to acknowledge that the Trusteeship remains in respect 
of Palau, pending the outcome of the moves o f that coun­
try to settle finally the basis o f its future political status, 
and, notably, its relationship with the U nited States.

Putting it broadly, there are two factions in Palau— those 
who want to establish with the U nited States a com pact of
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free association, as negotiated, and those who do not. There 
are of course intermediate positions concerned with the terms 
of any such compact. A s shown by repeated referenda, large 
majorities of the population appear to favor a relationship, 
if not precisely on the present terms then upon renego- 
tiated terms. T he M ission has not been concerned directly 
with the desirability of such a relationship, with its stra­
tegic, econom ic, social an d /o r other implications. Such 
questions are for others— principally and primarily for the 
people o f Palau to determine by their constitutional pro­
cesses. It is those constitutional processes which are the 
concern of the M ission. T he nature of the problem has al­
ready been alluded to. It is now necessary to set it out in 
some detail. But first it is appropriate to say something about 
the constitution of Palau.



A “ NUCLEAR-FREE” 
CONSTITUTION

In the mid-1970s, Palau’s D istrict Legislature was estab- 
. lished by the Adm inistering Power, with limited legis­

lative functions. Responding to a referendum in which Pa­
lauan voters rejected a proposal that Palau become part of 
the Federated States o f M icronesia, the legislature estab­
lished a Constitutional Convention. In A pril 1979 this 
convention adopted a proposed federal constitution for a 
“Republic o f Palau. ” T he constitution envisaged a separa­
tion of powers— including judicial power reposed in a Su ­
preme Court, N ational Court and inferior courts estab­
lished by law. The Supreme Court would be the final court 
of appeal. The draft constitution also included a bill of rights.

Several provisions were regarded as controversial by the 
Adm inistering Power. These included the provisions for a 
200 mile archipelagic zone and a specific prohibition o f the 
use, testing, storage or disposal in Palauan territory of 
“harmful substances such as nuclear, chem ical, gas or bio­
logical weapons” without express approval o f 75% of the 
voters in a referendum. There were also severe restrictions 
on the acquisition of land for “ the benefit o f a foreign en­
tity .” The feature o f the Palauan constitution which was 
unique and which attracted the strongest opposition of the 
Adm inistering Power was that which required approval at



a popular referendum of nuclear and other related activity. 
It was not entirely surprising that such a provision emerged 
in view of the testing of nuclear weapons in the M arshall 
Islands— with adverse consequences for dislocated com ­
munities, including health problems from radiation expo­
sure, and unresolved legal claims. Depending on one’s point 
o f view, the “ inflexibility” or the “assurance” o f popular 
approval by 75% o f those voting was what made the Pa­
lauan constitution different.

In July 1979, reportedly because of pressure by the United 
States, the Palau District Legislature passed a bill nullifying 
the proposed constitution and cancelling a referendum which 
had been set for July. A  lawsuit was then filed in the High 
Court o f the Trust Territory beginning a series o f litigation 
that is critical for this M ission. A s a result, the H igh C o m ­
missioner allowed the referendum to be held on 9 July 1979. 
It was conducted under the observation of a visiting mis­
sion of the U nited N ations. The outcome was the approval 
o f the constitution of the Republic o f Palau by a remarkable 
92% of those who voted in the islands making up Palau.

In August 1979 the legislature’s action in abrogating the 
proposed constitution was upheld by the High Court. A c ­
cordingly the High Com m issioner refused to certify the re­
sults o f the July referendum. Thereafter the legislature, 
meeting without a quorum because o f boycotts by support­
ers o f the constitution, established a Drafting Com m ission. 
It produced a draft which was generally acceptable to the 
U nited States. T hat draft was submitted to the people on 
23 October 1979. It was rejected by an equally remarkable 
70% of the population. O n 9 July 1980, a third referendum 
overwhelmingly approved the original constitution.

T he Constitution contains two nuclear control provi­
sions. These are A rticle II, Section 3:



“Major governmental powers including but not limited to 
defense, security, or foreign affairs may be delegated by 
treaty, compact, or other agreement between the sovereign 
Republic of Palau and another sovereign nation or inter­
national organization, provided such treaty, compact or 
agreement shall be approved by not less than two-thirds (2/
3) of the members of each house of the Olbiil Era Kelulau 
and by a majority of the votes cast in a nationwide refer­
endum conducted for such purpose, provided that any such 
agreement which authorizes use, testing, storage or disposal 
of nuclear, toxic chemical, gas, or biological weapons in­
tended for use in warfare shall require approval of not less 
than three-fourths (3 /4) of the votes cast in such referen­
dum.”

A nd A rticle XIII, Section  6 which reads as follows:

SECTION 6 : “Harmful substance such as nuclear, 
chemical, gas or biological weapons intended for use in 
warfare, nuclear power plants, and waste material there­
from, shall not be used, tested, stored, or disposed of within 
the territorial jurisdiction of Palau without the express ap- 
proval of not less than three fourths (3/4) of the votes cast in 
a referendum submitted on this specific question. ” (underlining 
ours).

It is also pertinent to note Article XIII, Section 7, which 
provides as follows:

“The national government shall have the power to take 
property for public use upon payment of just compensation. 
The state government shall have the power to take prop­
erty for public use upon payment of just compensation. No 
property shall be taken by the national government with-



out the prior consultation with the government of the state 
in which the property is located. This power shall not be used 
for the benefit of a foreign entity. This power shall be used 
sparingly and only as final resort after all means of good faith 
negotiations with the land owner have been exhausted.” 
(underlining ours).

A nd so after three Constitutional Plebiscites (July 9, 
1979, October 23, 1979 and July 9, 1980) the third draft 
constitution, containing the above quoted paragraphs be­
came the Supreme Law of Palau on January 1, 1981.

Judicial interpretation of these provisions can be found 
in Gibbons et al vs. Salii, et al (appeal # 8-86— C ivil A ction  
# 101-86 , Supreme Court o f Palau, Sept. 17, 1986):

“Too much has happened. It is now too late to go back 
and simply declare, as the Republic of Palau and the United 
States have attempted to do, that the nuclear control pro­
vision which were the focus of all these events actually never 
did and, do not now, have any bearing on the Right of the 
Republic of Palau to authorize the United States to transit 
Palau waters with nuclear powered or nuclear capable ships 
or aircraft.

“To the contrary, these events leave no doubt that up­
permost in the minds of the electorate and other key actors 
in this constitutional drama was the understanding that the 
language of the nuclear control provisions would subject the 
right of Transit by nuclear vessels, and any proposed intro­
duction of harmful substances, to a vote by the people of 
Palau. For good or for ill, those supporting voter control for 
transit activities were the victors.” (See opinion of Chief 
Justice Namoru Nakamura, and Associate Justices Loren A. 
Sutton and Edward C. King, dated September 17, 1986 at 
pg. 18).



A s International Jurists we have investigated the pro­
cess by which the Constitution of Palau was devised, its 
adoption at a constitutional convention in 1979, its ap­
proval by 92% of the electorate voting on July 9, 1979, the 
attem pt by those opposing the nuclear provisions in 1980 
and the rejection of the electorate o f such an attem pt by 
approximately 70% of the votes and the subsequent ap­
proval o f the original constitution on July 9, 1980 by an 
overwhelming 78% of the popular vote.

Furthermore, we have exam ined the opinion of the Su ­
preme Court of Palau affirming, without exception, the va­
lidity of their constitution as the “Supreme Law of the Land. ” 

W ith these observations in mind we now turn to more 
recent events.



COMPACTS OF 
FREE ASSOCIATION 

IN MICRONESIA

Because many of the issues leading to a breakdown of the 
1 Rule of Law and fundamental institutions in Palau arose 

out o f basic conflicts between the proposed “C om pact of 
Free A ssociation” and the Palau Constitution, we feel it 
appropriate to m ention certain pertinent facts.

It is agreed internationally, at the U .N . and in other 
spheres, that the U nited States o f A m erica in 1947, as the 
Administering Power under the Trusteeship Agreement with 
the U nited  N ations and pursuant to A rticle 76 of the U .N . 
Charter, owed a duty as Trustee to:

“ . . . promote the political, economic, social and edu- 
cational advancement of the inhabitants of the trust terri­
tories, and their progressive development towards self gov­
ernment or independence as may be appropriate to the 
particular circumstances of each territory and its peoples and 
the freely expressed wishes of the peoples concerned . . .”

In pursuance of this obligation the United States in 1965 
created a territory-wide legislature, the Congress of M icro­
nesia. The Congress of M icronesia in turn established in 
1967 a Political Status Com m ission to exam ine into M i­
cronesia’s future status and its relationship with the U nited 
States.



After many years there evolved a pattern in 1975 to the 
effect that the Northern M arianas were moving towards 
“commonwealth” status and the Marshalls, Federated States 
of M icronesia and Palau were tending towards “ indepen­
dent” republics.

The general plan was to allow these three states, through 
processes o f self-determination, to establish their own con­
stitution and governmental institutions after which they 
would each enter into “Com pacts of Free A ssociation with 
the U nited S ta te s.”

The Com pacts of Free A ssociation with the U nited 
States and the Federated States and the M arshall Islands 
were accepted in referendum in these States in 1983 and 
came into effect by a Proclam ation o f President Reagan on 
N ov. 3, 1986.

T he Com pacts generally allow for local independence 
and autonomy but delegate ultimate foreign affairs powers 
and some financial controls to the U nited States with a 
commitment by the U nited States to defend these coun­
tries against foreign intrusion. These com pacts all give the 
U nited States the right to use the territory for military pur­
poses. These new political entities would also receive sub­
stantial financial support and subsidies from the U .S . con­
ditional upon U nited States approval o f development and 
spending plans.

The First Referendum

W hen the C om pact was submitted to the people o f Pa­
lau for the first time on February 10, 1983, it incorporated 
the “Agreem ent between the U nited States and Palau R e­
garding Radioactive Chem ical and Biological Substances”



which, when read together with the com pact, obviously al­
lowed certain nuclear substances to be located on Palau in 
violation of the Palauan constitution.

Two questions were asked of the electorate, as follows:

THE COM PACT WILL BE APPROVED BY 
A  MAJORITY OF THE VOTES CA ST.

(A) Do you approve of Free Association as set forth in the 
Compact of Free Association?

BEFORE THE COM PACT CAN TAKE EFFECT 
SECTION 314 UNDER QUESTION (B) BELOW 

M UST ALSO  BE APPROVED BY A T LEAST SEVENTY- 
FIVE PERCENT (75%) OF THE VOTES CA ST.

(B) Do you approve of the Agreement concerning radio­
active, chemical and biological materials concluded pur­
suant to Section 314 of the Compact of Free Association?

62% voted in favor o f question A . 52%  voted in favor 
o f question B.

Subsequent to the vote, a challenge was launched to its 
constitutionality. In August of 1983 in a case entitled Gib­
bons v. Remeliik, (Civil Action #67-83 Trial Division, Sup. 
C t. o f Palau) Judge Hefner held that because approval re­
quired a 75% vote,

“ . . . the Compact of Free Association, and its integral 
and subsidiary parts that include the Harmful Substances 
Agreement, were disapproved by the people of the Repub­
lic of Palau in the February 10, 1983 referendum and pleb­
iscite.”



The Second Referendum

A  second version of the C om pact was submitted to the 
voters again in September 1984- By this time all agreed that 
a 75% vote was required for ratification. A lthough there 
was a legal challenge, the Court, through Judge Loren Su t­
ton, declined to issue a temporary restraining order pre­
venting the vote.

This time only one question was submitted: whether the 
com pact in its entirety should be approved.

T he com pact was again defeated. 66% of those voting 
favored the agreement thus falling short o f the 75% re­
quirement.

The Third Referendum

Between Septem ber 1984 and January 1986, a signifi­
cant change was negotiated substantially altering the ear­
lier provision. T he amended provision provided that the 
U nited States would not “use, test or store” nuclear weap­
ons on Palau but it retained the right to “operate nuclear 
capable or nuclear propelled vessels or aircraft within the 
jurisdiction of Palau” without “ confirming or denying the 
presence or absence of such weapons” in Palau.

T he new Provision read as follows:

“In the exercise in Palau of its authority and responsibility 
under this Title [Title III, the Security and Defense Rela­
tions title of the Compact], the Government of the United 
States shall not use, test, store, or dispose of nuclear, toxic 
chemical, gas or biological weapons intended for use in 
warfare and the Government of Palau assures the Govern­
ment of the United States that in carrying out its security



and defense responsibilities under this Title, the Govern­
ment of the United States has the right to operate nuclear 
capable or nuclear propelled vessels and aircraft within the 
jurisdiction of Palau without either confirming or denying 
the presence or absence of such weapons within the juris­
diction of Palau.” [Section 324]

In February 1986, the new version of the Com pact which 
contained this provision was submitted to the people o f Pa­
lau for approval.

T he question was asked:

“Do you approve Free Association with the United States 
as set forth in the improved Compact of Free Association 
and its subsidiary agreements? Yes or no?”

T his time 72% of the votes cast were affirmative and 
the question of whether the Com pact was constitutionally 
approved was submitted to the Supreme Court o f Palau.

In the now well known opinion in Gibbons vs. Salii (cited 
supra on page 15) the A ppellate D ivision of the Supreme 
Court o f Palau in an unanimous decision held that ratifi­
cation of the C om pact had failed, thereby affirming a brief 
oral opinion of Judge G ibson to the same effect.

The Fourth Referendum

The government o f Palau, encouraged by the fact that 
in the third referendum it had received a 72% approval, 
again submitted the January 1986 C om pact to the voters 
on N ov. 29, and December 2 and 7, 1986.

O n this occasion the percentage of eligible voters vot­



ing “yes” decreased and the percentage of those voting “no” 
increased.

President Salii, in his Presidential Proclam ation dated 
December 15, 1986, certified the results as follows:

T otal “yes” votes . . .  .5 ,7 8 9  (65.97% )
T otal “no” votes . . . .  2 ,986 (34.03% )

It was apparent to the government that voter approval 
of the proposed Com pact, which had peaked in February of 
1986 at 72% of those voting, was by now decreasing and 
that the trend toward disapproval was accelerating.

Several senior officials in the Palau governm ent re­
marked to our mission that in December of 1986 it was be­
coming increasingly clear that a constitutionally required 
75% approval percentage was not obtainable and that new 
ways would have to be devised if ratification of the C om ­
pact, with its controversial provisions, was to be accom ­
plished.

The Fifth Referendum:

Nonetheless, the Government of Palau decided to make 
one further effort and submitted the same C om pact to the 
voters in June 1987.

O nce again the vote was 67% in favor.



THE AUGUST 1987 
REFERENDA

Because the events surrounding the most recent refer- 
1 enda are crucial to the gravamen of this report we have 

chosen to subdivide this section as follows:
A . Events leading up to the legislative process which 

passed the enabling legislation requiring ( 1 ) a con­
stitutional amendment referendum, and (2 ) a ref­
erendum on the Com pact o f Free Association.

B. The facts and circumstances surrounding the Leg­
islative sessions at which the legislation was adopted.

C . The facts and circumstances surrounding the actual 
holding o f both referenda (one on the constitu­
tional am endment and the other on the Com pact 
o f Free A ssociation).

D. T he legal challenges to the validity o f the am end­
m ent referendum to wit: Merep et al. vs. Salii et al­
and. Ngirmang et al vs. Salii together with the ter­
m ination and withdrawal o f these legal actions.

E. Threats and acts o f violence perpetrated against Pa­
lauan citizens who wished to test the constitution­
ality o f certain actions o f the Palauan government 
relating to the August 1987 referenda.

A. Palau—January I-Ju ly  1, 1987

A ny exam ination of the tragic events which occurred 
on Palau in Septem ber of 1987 requires some comment



concerning the social and econom ic clim ate leading up to 
the decision of the legislature to provide for the August ref­
erenda.

A t the outset one must remember that Palau conducts 
financial activities on a fiscal year basis ending Septem ber 
30th (the same fiscal year used by the U nited States). Be­
cause Palau has very limited econom ic resources o f its own, 
it relies most heavily on subsidies from the U nited  States. 
O f the total workforce over 60% are employees o f the gov­
ernment.

It is well known in both Palau and the U nited  States 
that Palau, in recent years, has not been fiscally solvent 
and that it is now constantly threatened with public bank­
ruptcy.

Early in 1987 it becam e abundantly clear that appro­
priations for the fiscal years 1986 and 1987 would exceed 
the revenue of the N ational G overnm ent by approximately 
5 million dollars.

It was also clear, as stated in President Sa lii’s Executive 
Order # 5 9 , that:

“a shortfall of approximately $2 million dollars exists for
the last quarter of Fiscal Year 1987.”

Faced with econom ic insolvency of this magnitude the 
government proceeded to take surgical action. Am ong other 
measures it took were:

1. In February of 1987 it reduced the weekly work hours of 
government employees from forty to thirty two.

2. It reduced government grants to the Palauan States; 
placed limitation on power usage, travel, government 
hirings and other expenses.

3. When these measures failed to meet the needs of the 
government, it proclaimed that a furlough of 60% of
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government employees, in addition to the aforesaid, was 
necessary to equal the revenue income available for fis­
cal 1987.

4. The Palauan government proceeded to furlough the 
majority of the national government employees for lack 
of funds. About 900 out of 1331 employees were fur­
loughed from July 8, 1987-October 1, 1987.2

5. Furthermore, the President of Palau, by Executive Or­
der #59 , impounded over two million dollars from the
1986 and 1987 appropriations of the Palauan National 
Congress, State governments and agencies, and various 
state projects, such as the National Development Bank, 
the Fourth Congress Funds, the ASAHI Baseball Field, 
Non-public Schools, Elementary School Cook Salaries, 
Scholarships and others.

These decisions were put into effect in and around July
3, 1987 by Executive Order o f President Salii.

B. The Legislative Sessions of July 1987

It is hard for one not present on Palau during these times, 
to imagine the clim ate o f fear engendered as a consequence 
o f the foregoing events. Heads o f families and others were 
out o f work. The thought o f not being able to feed one’s 
family or to make payments on a mortgage, or an auto loan 
or even to pay for the basic necessities of life gradually, during 
the months of June, July and August, developed into a state 
of hysteria which in turn resulted in violence, threats of 
violence, and intim idation described below.

A s the pressure crescendoed, leaders o f the govern­
ment, including President Salii, repeatedly assured the un-

2These actions resulted in the formation of the “Furlough Committee” which later took 
an active role in pressing for Compact ratification.



employed that the solution to all their problems was to be 
found in the ratification o f the C om pact of Free A ssocia­
tion.

T he reasoning was that if the C om pact were ratified, 
subsidies from the U nited  States would increase and the 
solvency of the government would return.

Many workers formed a “Furlough Committee” (see note, 
page 25) and the leadership began a concentrated effort to 
force the Palauan N ational Congress to adopt enabling leg­
islation which would authorize two referenda:
1. T o  amend the constitution in order to allow adoption 

of the com pact by a simple majority of those voting ,3 

and
2. Subm itting to the People o f Palau, for the sixth time, 

the Com pact o f Free Association, this time requiring only 
a simple majority instead of the 75% vote required by 
the present constitution.
W e interviewed several o f the important and leading 

legislators from both the Senate and the House o f D ele­
gates o f Palau. W e questioned them in detail about the 
events which had occurred during the Eleventh Regular 
Session of the O EK  (Palauan N ational Congress) in July of 
1987, which resulted in the adoption of RPPL 2-30 allow­
ing the aforesaid am endment and ratification procedures to 
go forward.

In brief we discovered the following:
1. T he Furlough Com m ittee had surrounded the Legisla­

tive buildings and had pitched tents. It informed the 
x Congress that they intended to remain there until the 

appropriate legislation was adopted.

3We will avoid commenting on the legality of this decision, since the competence to 
decide these legal issues lies with the Palauan judiciary. We do say, however, that they 
involve substantial and arguable questions of law, yet to be decided by the Palauan courts.



2. Many of the workers wore red bands on their heads which 
in Palau society is a well accepted symbol constituting a 
threat to those opposed to the committee.

3. There was evidence that many were under the influence 
of alcohol an d /o r drugs.

4. A t times there was evidence of mob hysteria and a cor­
responding failure or inability o f Palau’s law enforce­
m ent agencies to curb the intim idation of the legisla­
tors.
W ithout violating any confidences by attribution, we 

quote from our notes certain comments by some leading 
Senators and Delegates.

O ne said:

“We were forced to do things against our will. Govern­
ment employees camped out at the Legislature demanding 
that the Compact be ratified and that the legislation be 
adopted to allow the vote on the Compact to proceed.”

Another said:
“Strong efforts were made to keep the law from being 

complied with.”

Another said:
“The strikers had guns, although the constitution pre­

cludes the use of arms.”

Perhaps the most telling evidence about these events 
can be found in sworn testimony given to the U .S . C o n ­
gress, House Interior and Insular Affairs Com m ittee— Sub­
committee on Insular and International Affairs— on July 23,
1987 by the Speaker o f the House of Delegates, the H on­
orable Santos Olikong. He said:



“An angry mob camps outside our legislature building 
threatening physical violence and, in some instances car­
rying through with the threats. Who can honestly legislate 
in such circumstances? Under great duress, the House of 
Delegates voted for two new plebiscites, one to amend the 
constitution, and one on the compact. I voted for the en­
abling legislation on these two plebescites only because I 
feared for my life.” (Underlining his.)

W e interviewed Delegate O likong while we were in Pa­
lau and he confirmed the above and more. In Palau he re­
iterated:

“I cannot exercise my own responsibility and obligations 
as a legislator because literally, not figuratively, a gun is being 
held to my head. My life is and was threatened continually 
since the last compact vote.

“For even approval of the compact in the midst of such 
coercion would not, could not represent the true will of the 
Palauan Electorate. Such a result could only represent the 
death of Democracy in Palau and the severe strain, possibly 
to the breaking point, in the friendship between our two 
countries.”

C. The Amendment Referendum and the Compact Vote of 
August 4, 1987 and August 21, 1987.

In the foregoing clim ate and circumstances Republic of 
Palau Public Law # 2 -3 0  was passed by the legislature and 
was signed into law by President Salii on July 19, 1987. 
Pursuant to its provisions the referendum on the A m end­
ment to the Constitution, which purported to amend the 
constitution so as to allow the C om pact to be adopted by a



50% vote o f those voting (thereby altering the constitu­
tional requirement o f 75% ) was to be held on August 4, 
1987.

T he sixth vote on the C om pact was to be held on A u ­
gust 21, 1987 in the event the proposed amendment was 
adopted on August 4th by a majority vote in three-quarters 
o f the States.

These two events took place as scheduled. O n August
12, 1987 President Salii issued Proclam ation #40-87  an­
nouncing the results o f the constitutional amendment: 

“yes” 5 ,645 73.33%
“n o” 2,053 26.67%

The proposed amendment to the constitution had passed. 
O n the 21st of August the Palauan People voted for the 
sixth time on the Com pact. The President on August 29, 
1987 by Proclamation #40-87  announced the results:

“yes” 5 ,964  73.04%
“no” 2,201 26.96%

The C om pact had been approved since it received a 
“majority” , (more than 50% ) vote in favor. President Salii 
certified the results to President Reagan who later gave his 
affirmative sanction and sent the C om pact to the U nited 
States Congress for approval.

D. Legal Challenges to the Validity of the Legislation 
Authorizing the Amendment Referendum and the 5 th 
Compact Referendum.

Prior to the August 4th referendum and on July 29, 1987, 
in a case known as Merep et al. vs. Salii et al. (C ivil A ction  
139-87) a com plaint was filed in the Supreme Court o f Pa­
lau requesting:



1. A  Declaratory Judgment that RPPL-2 -30 authorizing the 
amendment referendum was null and void and uncon­
stitutional; and

2. A  preliminary and perm anent injunction enjoining the 
government from carrying out its August 4th votes and 
August.
A  hearing was held on August 18, 1987 on the plain­

tiffs m otion for a temporary injunction to restrain the car­
rying out of the referendum of August 21, 1987. T he hear­
ing was heard before C h ief Justice Nakam ura, who refused 
to enjoin the plebescite itself. However, he enjoined the 
tabulation of the voting until the Full Court could consider 
the constitutional issues involved in the plaintiffs chal­
lenge.

This decision angered not only the Palauan adm inistra­
tion, but also some of the legislators, representatives o f a 
number of States, and more importantly the Furloughed 
Workers Com m ittee which immediately launched an or­
ganized attack against the C h ief Justice.
1. O n August 19, 1987, the next day, at noon, a letter 

signed by members o f the Legislature was hand-deliv­
ered at his residence accusing him of being:
a. “politically whitewashed, ”
b. “ involved in conflicts o f interest,”
c. “biased ,”
d. the letter also called into question the C h ief Justice’s 

integrity, and demanded his disqualification.
2. O n the same day, August 19, 1987, the Furloughed 

G overnm ent Employees Com m ittee presented a peti­
tion signed by its members urging the C h ief Justice;
a. to reverse himself,
b. threatening him  with removal, and



c. accusing him of unethical conduct, etc.
3. A lso  on the same day, August 19, 1987, prominent 

members o f the Palau N ational Congress sent another 
letter to Lazarus E. Salii, President o f the Republic, urg­
ing him to become actively involved in reversing a de­
cision rendered by the Supreme Court enjoining the 
tabulation of votes.
This letter, among other things, accused the C h ief Jus­

tice o f being “highly politically m otivated” ; it accused the 
Chief Justice of a conflict of interest, stating that the “Chief 
Justice’s brothers were over-zealous opponents o f the C om ­
pact o f Free A ssociation” ; and accused the C h ief Justice of 
impropriety because a relationship “exists between the Chief 
Justice’s spouse and her uncle the Ibedul, who has contin­
uously stood in the way of a Com pact of Free A ssociation. ” 
The letter also stated that the C h ief Justice should divorce 
him self from the case and allow his associates to hear the 
same. Furthermore, it accused the C h ief Justice o f having 
“knowingly and willingly plunged the judiciary branch into 
the political arena.”

Because we consider these actions a gross interference 
with the independence of the Judiciary, we have chosen to 
reprint the letters in full. (See A ppendix ii, iii, iv .)

Moreover, two subsequent events disturb us markedly;
a. In August, 1987 the C h ief Justice reversed him self 

and denied the motion for a preliminary injunction 
in full, and

b. O n August 25, 1987 the C h ief Justice recused him ­
self from the case and appointed Judge Hefner, an 
A ssociate Judge of the Supreme Court o f Palau, a 
resident o f Saipan, to sit in his place.

A  hearing of this suit never took place for on August



28, 1987 the case was “ settled” and, at that time, all con­
stitutional objections to the August Referendum were, for 
a moment, put to rest.

O n August 29, 1987, the Ibedul (Paramount Chief) in­
formed the nation that he had made a satisfactory arrange­
ment with President Salii whereby President Salii agreed to 
designate the Council o f Chiefs o f Palau, headed by the 
Ibedul, to be charged with “ the responsibility of consider­
ing all requests by the U nited States government for land 
use rights within the Republic o f Palau pursuant to the 
Com pact o f Free A ssociation .”

In return for this arrangement, the Ibedul agreed to cause 
the Merep case to be dismissed (although he was not a for­
mal party in the lawsuit) thereby agreeing to withdraw all 
pending constitutional challenges to the August referenda.

E. Palauan Citizens Are Denied Access To Their Legal 
Institutions

Although all was seemingly quiet, all did not end. W hen 
the news broke that the Ibedul had settled his action, an 
important segment o f Palauan Society took great excep­
tion. The women of Palau regarded the settlement as a “sell­
out. ” Palau traditionally is a matrilineal society. The women 
elders elect the chiefs and their processes have worked for 
the Palauans for centuries. T he women, through their 
leaders, notably G abriela Ngirm ang, Tosie Keldermans, 
R afaela Sum ang and others immediately filed a similar 
challenge to the constitutionality of the August referenda.

Their case, known as Ngirmang, et al. vs. Salii (C ivil 
A ction  #161-87 ) was filed on August 31, 1988, just two 
days after the settlem ent o f Merep.

The pleadings in the action essentially repeated, almost 
word for word, the allegations o f Merep.



A ll o f the plaintiffs signed the com plaint in person and 
because o f their inability to retain counsel they acted “pro 
se” i.e .: on their own behalf.

O n Septem ber 1st at 5 :00 p .m ., the government filed a 
M otion to Dismiss the suit alleging res judicata (citing Merep 
and other points). A  hearing was set for Septem ber 8th at 
2:00 p.m . before Judge Hefner.

T he events which occurred between August 1, 1987, 
and Septem ber 8 , 1987 spell out a series o f threats, acts of 
violence, crimes and intimidations of the utmost gravity for 
a civilized country.
1. O n  Septem ber 3, 1987 Mr. Joel Toribiong issued a 

statem ent on behalf of the G overnm ent of Palau warn­
ing the plaintiffs that the G overnm ent would take every 
action to support the Com pact.

2. O n September 4, 1987, a Government employee named 
Nazario Tellam es, driving a government vehicle arrived 
at the home of Rom an Bedor, a prominent lawyer who 
had represented the Plaintiffs in Merep, and proceeded 
to cut his power lines. W hen intercepted, Tellam es said 
that he had been given a list o f homes to cut lines.

3. O ne hour later, on Septem ber 4, 1987, the same T e l­
lames went to the home of Tosie Keldermans, a plaintiff 
in the last m entioned case (Ngirmang et al vs. Salii), and 
cut her power lines while she was cooking dinner.

4. O n Septem ber 5, 1987, the Speaker o f the House of 
Delegates returned from G uam  where he had fled for a 
m onth as a result o f threats to him self and his family. 
A t 11:00 p.m. that evening a “red sedan” passed his house 
in which was a person indiscriminately firing shots in 
the air. One hour later, the same car returned and more 
shots were fired in a passby.

5. O n Septem ber 6 , 1987, a “red sedan” , apparently the



same, passed by the house o f plaintiff Rafaela Sum ang 
and several shots were fired in the air over her house.

6 . O n  Septem ber 7, 1987, the day before the scheduled 
hearing before Judge Hefner, Rafaela Sum ang and Ga- 
briela Ngirmang requested police protection from Thomas
O . Rem engesau, M inister o f Justice and Vice President 
o f Palau. T he request was refused.

Later that night the electric power on Koror was cut 
off and a fire bomb exploded outside the home o f plain­
tiff Gabriela Ngirmang and the Abai Ra Metal night club 
was bombed.

7. The murder o f the father o f plaintiff Tosie Keldermans 
occurred on the same evening. T he father had gone to 
the law office o f his son, Rom an Bedor, for a flashlight. 
W hen he came to the door he was shot twice by a man 
described as having a white mask over his head. Rom an 
Bedor told us he saw a “red sedan” leaving and that his 
father told him there were two people involved in the 
shooting. T he elder Bedor died later at the local hos­
pital.

8 . W e interviewed eighteen of the women plaintiffs who 
graphically described the events leading to the hearing 
before Judge Hefner on Septem ber 8 , 1987. Som e of the 
points made to us were as follows:

a. Threats began immediately after the suit was filed on Au­
gust 30, 1988.

b. All plaintiffs were approached by people who asked them 
to withdraw the suit, threatening “bombings,” “shoot­
ings,” “bloodshed” to those who go to court on Septem­
ber 8, 1987.

c. The government-controlled radio station referred con­
stantly to those who were destroying the country by going 
to the courts.



d. One of the plaintiffs described a visit by a Mr. Orak, who 
several times told her, “If you don’t withdraw your name 
on Monday there will be shooting and bloodshed all over 
Koror” . He continued, “You will get hurt if you do not 
withdraw. The women in the lawsuit will be first killed. 
I am not lying because I am there at the Furlough Com­
mittee office and I hear them talking.”

e. Gabriela Ngirmang described a visit to her home by the 
Ibedul himself, pleading with her to withdraw the suit 
“because it was dangerous. ”

A nd so the stage was set for the hearing before Judge 
Hefner at 2:30 p.m . on Septem ber 8 , 1987. In sum:

• T he father o f a main plaintiff had been murdered.
• T he house o f a m ain plaintiff had been fire bombed.
• A ll or at least the overwhelming majority o f the 

plaintiffs had been threatened with violence.
• T he homes of one plaintiff and the speaker o f the 

House had been fired on.
• T he power lines had been cut, putting Koror Island 

in total darkness.
• T he government radio was continually airing warn­

ings of a national disaster.
• T he Furlough Com m ittee had surrounded the Court 

wearing red head bands and demanding that the Court 
dismiss the case.

Only Rafaela Sum ang appeared in court to file a peti­
tion for an adjournment to obtain counsel. She was given 
a Stipulation of Dismissal to sign. She thought it was for a 
postponement.

Judge Hefner became concerned. He said in court that 
he would not allow the dismissal to be filed unless it was 
personally signed by all plaintiffs in person.



Several persons, including policemen in police cars were 
then dispatched to the homes of the plaintiffs to obtain the 
necessary signatures. T he plaintiffs told us they were given 
the alternative to “ sign or else” .

A ll twenty-two plaintiffs signed the stipulation and 
submitted it to Judge Hefner for approval. However, Judge 
Hefner refused to sign the customary “ so ordered” at the 
foot of the stipulation.

Instead he wrote the following opinion stating that there 
was evidence that the case had been withdrawn as a result 
o f threats of violence. W e feel that it is important to re­
print his opinion in full.

“There has been filed with the Court a Dismissal signed 
by all the Plaintiffs in this action. This Dismissal is pur­
suant to Civ. Pro. Rule 41(a) (1). Since no answer by the 
Defendants has been filed, Rule 41 does not require any 
Order of the Court and no Order shall be signed by the 
Court. With the filing of the Dismissal there is nothing be­
fore the Court nor is there any further action required or 
possible by the Court.

“However, in light of the circumstances of this case, the 
Court would be remiss if it did not add a footnote to the 
matter.

“There are indications in the record and in the proceed­
ings in this matter that the Dismissal signed by Plaintiffs 
may not be voluntary. There are indications that the Dis­
missal was brought about by intimidation through the use 
of violence. This was manifested by a document signed and 
filed with the Court by two of the plaintiffs and, as dem­
onstrated yesterday in Court, the failure of any of the twenty 
some plaintiffs to appear.

“The Court can not and does not make any finding 
whether in fact the Plaintiffs were actually intimidated. As



said before, there are no further proceedings at this time 
before the Court. Should any of the Plaintiffs wish to have 
the Dismissal vacated later and the action reinstated, they 
may file the appropriate proceedings.

“But with this back drop and with the indication of in­
timidation in the record, the Court ponders on just what 
has been accomplished today. As the Court perceives it, 
there are three future events which can occur. In all three 
instances, the Government of Palau notifies the United 
States that this case is dismissed and that the Compact has 
been approved pursuant to the constitutional process of the 
Republic.

“In the first case, the United States accepts that propo­
sition and implements the Compact and all the benefits, 
duties and responsibilities commence. No one files any more 
lawsuits testing the process by which the Compact was ap­
proved. Should that event occur, it will be up to the his­
torians and political scientists to question the validity or 
invalidity of the act of implementation of the Compact, 
purely as an academic matter.

“Under the second scenario, the United States does not 
accept the assertion of the Government of Palau that the 
Compact was approved pursuant to the Constitutional pro­
cess. It would require more than the state of the record at 
this point.

“The third event, is that tomorrow, next week, next year 
or whenever, some citizen or taxpayer of the Republic of 
Palau files yet another lawsuit contesting the constitutional 
amendment process which is used as a basis for the ap­
proval of the Compact.

“Should either of the latter two events occur, it can be 
seen that little has been accomplished today. There is no 
final adjudication on the merits in this case and everyone 
is back at square one.

“The courts are established to allow anyone to have their



case heard and decided by an impartial tribunal. Even the 
so called little person or the underdog is entitled to have 
his/her day in Court no matter how unpopular is or her 
cause may be.

“If, in this case, any one of the Plaintiffs has been de­
nied that right, it is tragic.

“If intimidation of the Plaintiffs has prevented the utili­
zation of the doctrine due process then the citizens, the 
Government, counsel and this Court have nothing to be 
proud of, and the justice system has failed the plaintiffs.

Entered: 9 /9 /8 7  ROBERT A. HEFNER
Associate Justice”

W e should add that when Judge Hefner left for the air­
port to return to Saipan  on Septem ber 9, 1987, he was ac­
companied by a cadre o f twelve policem en apparently be­
cause o f the governm ent’s concern for his personal safety 
in light o f what he had felt obliged to do and say.



FINDINGS 
AND CONCLUSIONS

1. Faced with conditions tantam ount to economic 
bankruptcy, the resultant loss of jobs in the public sector, 
which employs 60% of its workforce, Palauan Executive, 
Political and Judicial Institutions, for the period beginning 
in July 1987 to Septem ber 1987, were under such severe 
strain as to cause us to conclude that there existed a virtual 
breakdown of the Rule of Law during that period.

2. Even six months later, when the M ission visited 
Palau, we felt that there was ample evidence that the right 
of Palauan citizens to seek redress o f their constitutional rights 
in the courts o f Palau was, at the very least, inhibited and in 
some instances prohibited by a clim ate of fear and intim ida­
tion originating from certain segments o f Palauan society.

3. In the last eight years the Palauan people have had 
four referenda relating to their constitution which in 1979 
they ratified by a 92% vote and six referenda on the C om ­
pact of Free A ssociation with the U .S . A ll of the referenda 
of the C om pact and two of the amendment referenda on 
the Constitution were apparently a result o f sustained pres­
sure on Palau by the Adm inistering Power designed to per­
suade it to alter its constitution either to allow the U nited 
States to “ store” nuclear weapons or, at a later stage, to 
“operate” ships and aircraft with nuclear devices within the 
territorial jurisdiction of Palau.



4. The August 1987 referendum purporting to au­
thorize, by an am endment to the constitution, a 50%  vote 
on the C om pact o f Free A ssociation, raises serious, sub­
stantial and arguable questions o f constitutionality which 
can only finally be passed upon by the Supreme Court of 
Palau.

5. A ttem pts by Palauan citizens to raise these ques­
tions have been thwarted in the first instance by a behind- 
the-scenes arrangement between top government officials 
and the litigants and in the second instance by threats of 
violence and intimidation against the plaintiffs. These acts, 
many of which were plainly criminal in nature, included 
fire bombing, shooting at the homes of some of the plain­
tiffs, direct threats of violence to many of the plaintiffs, and 
the murder o f the father o f one of the main plaintiffs.

6 . There has been an illegal and improper interfer­
ence with and pressure upon the independence of the ju­
diciary in that:
A . Members o f the Legislature engaged in express threats 

to the C h ief Justice;
B. Members o f the Furlough Com m ittee have filed a pe­

tition for the removal o f the C h ief Justice from a case;
C . A  series of oral threats were made directly and indi­

rectly to the members of the Judiciary of Palau and their 
families; and

D. A n  organized attem pt to threaten the Judiciary by sur­
rounding the Supreme Court building with campers who 
wore “ red bands” and who camouflaged a government 
truck to appear to be a coffin with words inscribed on 
it “ red Septem ber” .

7. Specifically we conclude that the withdrawal of this 
case entitled Ngirmang, et al. vs. Salii, et al. was involun­
tary. Such withdrawal was brought about by “ intim idation



through the use of violence” . Accordingly we conclude that 
because substantial constitutional issues cannot be chal­
lenged and determined in Palauan courts because o f threats 
to litigants, lawyers and the Judiciary, there has been a 
breakdown of the Rule of Law in Palau.

8 . It is our duty to report our conclusion that there is 
evidence of government complicity in many of the matters 
raised in this report, such as:

• Constant and repeated public statements by government 
officials on the government-controlled radio attacking or 
denigrating the Judiciary or referring to the “tyranny of 
the courts” .

• Police participation or acquiescence in these events by 
failing to maintain law and order, and by the failure of 
police and the Attorney General to pursue claims.

• Constant pressure on legitimate opposition, such as 
threatened loss of jobs and assignment of opponents to 
uncomfortable shifts.

• Threats by police officials concerning the withdrawal of 
legal actions.

• Threats of the denial of scholarships to members of the 
families of those opposing the Compact.

• Sadly there are also serious allegations of corruption against 
prominent Palauans, which we consider it proper to 
mention but not elaborate. There were also many alle­
gations of incompetence and waste, the use of govern­
ment property for private purposes and alleged bribes re­
garding the building of a power plant.

9. W e conclude that the Eleventh Legislative Session 
of the N ational Congress of Palau of July 1987 was held in 
a climate of near hysteria; that Legislators were coerced into 
voting in favor o f the bill authorizing the Am endm ent to



the Constitution and approval o f the C om pact referenda of 
August 1987 and that such legislation did not freely reflect 
the considered political will o f the Palauan N ational C o n ­
gress, as the Constitution of Palau envisaged that it would 
be expressed.

10. We conclude that the Palauan Bar Association failed 
in its duty to m aintain the Rule of Law when it knew, or 
should have known, that judges, lawyers and litigants were 
being threatened in their professional capacity. It should 
be pointed out that the brother of the President, Carlos Salii, 
is the President o f the Palauan Bar Association.

Independence of the Judiciary and the Legal Profession

11. T he constitution of the Republic o f Palau estab­
lished an independent judiciary. There is much evidence 
that the Supreme Court o f Palau has exercised its indepen­
dence and in numerous suits reversed the acts of legislative 
and executive branches o f government when the constitu­
tion or law of Palau was held so to require.

12. T he justices o f the Supreme Court are sufficiently 
alert to the challenges to their independence and to the 
operation o f the Rule o f Law in Palau whilst at the same 
time sensitive to the lack of understanding, in governmen­
tal and other quarters o f the vital importance, for the long 
term welfare o f Palau, o f adherence to constitutional pro­
cesses and compliance with legal forms.

13. Proof positive of the independence of the justices 
o f the Supreme Court can be found not only in the history 
of governmental litigation generally. It can be found in many 
decisions associated with the constitutional evolution of 
Palau. M ost notable o f these have been the judgments in 
Gibbons vs. Remeliik and Gibbons vs. Salii and the very ob­



servations o f Judge Hefner in Ngirmang vs. Salii which con­
tributed to the reason for this Mission.

14. T he current circumstances in Palau make it more 
important than ever that the judicial branch o f govern­
ment be supported by the citizens and by all those having 
it in their power to lend support. The reasons include not 
only the fine principle o f the Rule of Law as the best guar­
antee o f freedom and the defense of hum an rights. They 
extend beyond the vital importance of constitutionality at 
this critical stage o f transition in the evolution of Palau to 
full independence in the community of nations. They con­
cern the very practical problems o f everyday importance to 
Palau and its people: the growth of higher levels o f vio­
lence, the evidence o f social disruption, new problems in­
volving narcotic drugs and the breakdown of the effective­
ness o f traditional authority. These problems, and the need 
for a strong judicial branch of government to deal with them, 
are appreciated by many in responsible positions in Palau. 
They are certainly appreciated by the judiciary. But they 
are not appreciated by all.

15. Unprecedented and unacceptable pressure— and the 
public appearance of pressure— was placed upon the Su ­
preme Court o f Palau during the third quarter o f 1987. It 
took the form of petitions to the C h ief Justice threatening 
his removal if he did not decide a constitutional case before 
him in a designated way; letters to him by members o f the 
legislature expressed in intimidating language designed to 
influence his performance of his judicial duties; and the 
gathering of large and violent crowds in the vicinity o f his 
courthouse. Peaceful dem onstration of a point o f view is a 
mark o f a free society. M ob rule around the courts, with 
threats to the judiciary, and to litigants is the very nega­
tion of freedom under law. It is vital that the government



and citizens o f Palau— and all others watching these 
events— should realize this. W hat is at stake is not just the 
wish of the people, democratically elected. It is nothing less 
than the right o f litigants to test the compliance of that 
democratic expression against the requirements o f the peo­
ple’s constitution and the entitlem ent o f the judiciary to 
determine that question. If legal processes break down once, 
a dangerous precedent is set— and the rule of violence, in­
tim idation and oppression replaces the Rule of Law.

16. In the sequence of events disclosed in this report 
there is a possible appearance that C h ief Justice Nakam ura 
yielded to that pressure. H e made an order which was un­
popular. Yet within a very short time of doing so he va­
cated that order and revoked it and soon after disqualified 
himself. He did so, as is publicly known, after the receipt 
o f intimidating letters and a petition threatening his re­
moval. In these circumstances, the appearance of the in­
dependence of the judiciary was damaged. T he blame for 
this fact must be placed principally at the door o f those per­
sons responsible who publicly or otherwise threatened the 
C h ief Justice. W e do not say that the C h ief Justice was ac­
tually intimidated. But damage can be done by the appear­
ances o f intim idation and the appearance of yielding to 
pressure. The question is what reasonable observers o f these 
events would infer from them and the conclusions they might 
draw concerning the independence of the Supreme Court 
o f Palau.

17. T he M ission was greatly impressed by the insight 
o f the Justices o f the Supreme Court o f Palau into the im­
portant principles at stake here, vital for the well being of 
the people o f Palau. The assignment o f the litigation to Judge 
Hefner and his memorandum referring to possible intim i­
dation is proof, if it be needed, o f the independence and



courage of the Justices. It would be a misfortune if it were 
considered necessary or even desirable in such sensitive sit­
uations, always to resort to off-island judges o f non-Palauan 
origin. For the survival o f the Rule of Law in Palau in the 
long term, it is essential that such independence be dem­
onstrated, repeatedly, by indigenous judges in Palau. T he 
rule of Law is most important when it is most severely tested.

18. Statements were made to the Mission, which it also 
accepts and finds believable, that the litigants before the 
Supreme Court in the cases designed to test the constitu­
tionality o f the am endment for the purpose o f adopting the 
com pact, were intimidated and discontinued those pro­
ceedings out of fear. The Ibedul, who was believed by many 
to be supporting the litigation in the Merep case, was afraid 
o f the breakdown of law and order and had him self been 
the subject o f thinly veiled threats. The Palauan women, 
who then brought a case in virtually identical terms, were 
then subjected to unprecedented coercion in order to dis­
suade them  from exercising their constitutional rights be­
fore the Supreme Court o f Palau. T he coercion is fully set 
out above. But in summary it included:

• Fire bombing of houses.
• The interruption to the power supply.
• The gathering of violent demonstrations in the vicinity 

of the courthouse and legislature.
• The actions of the demonstrators in assuming the wear­

ing of red headbands and in painting a van used by them 
with threatening slogans.

• Murder of the father of one of the plaintiffs, serious es­
calation of violence and the outcome of a period of mob 
rule.

• The executive branch of government including the po­
lice were either unable or unwilling to provide security to



the litigants to defend their right to litigate a serious con- 
stitutional question in the Supreme Court.

• Individual threats were addressed to the Palauan women 
who brought a case in the Supreme Court as well as to 
their families as recounted to the Mission and set forth in 
this report.

19. It is not necessary for the M ission to judge— nor 
would it be appropriate— whether the Palauan women have 
a valid claim  under the constitution o f Palau to challenge 
the purported constitutional amendment preliminary to the 
execution of the Com pact. N or is the M ission concerned 
with the validity o f those amendments, the application of 
customary law to the conduct o f the women, the applica­
tion of the principles o f res judicata or the availability of 
defenses of accord and settlement. These are entirely m at­
ters for the Palauan courts. N othing in this report should 
be read as expressing a view or any o f these questions. It is 
sufficient for the purposes o f the M ission to say that a se­
rious constitutional question, which was arguable, was raised 
by the suit o f the Palauan women. They should have been 
allowed to bring it and have it peacefully resolved in a court 
room. Instead they were coerced into seeking an adjourn­
ment or a discontinuance of it. T h at coercion undermines 
the Rule o f Law in Palau and the appearance of the inde­
pendence of the Palauan courts to resolve serious questions 
according to law.

20. In addition to the pressure applied to the judiciary, 
legislators and litigants, improper pressure was also applied 
to some members o f the legal profession known to be con­
cerned in the prosecution of the constitutional litigators. 
One of them, Rom an Bedor, was the son of the m an mur­
dered and it was in his office that the murder occurred. Cars



were damaged by the smashing o f the front windows. The 
response of the Bar A ssociation to these shocking events 
was, it must be said, inadequate. Instead of rallying in a 
single voice to denounce these assaults on the Rule o f Law 
and the intim idation of the Judiciary and colleagues it was 
decided instead to seek advice from the A m erican Bar As- 
sociation on what should have been obvious to any lawyer. 
U nless lawyers rally around and together defend the Rule 
o f Law, the judiciary and constitutional institutions, they 
abandon their historical role. T his includes, ultimately, 
putting individual interests aside and even the interests of 
particular clients aside when the very institutions by which 
those interests are safeguarded are under siege. In the un­
happy event o f a repetition challenge it is hoped that the 
Bar A ssociation will show more resolve.

21. Individual lawyers have done things which appear 
to the M ission incompatible with respect for the judiciary 
and the Rule of Law. For example, it would seem quite wrong 
for the lawyer for the Furlough Com m ittee to have partic­
ipated in the writing o f the August 19th Petition threat­
ening the Chief Justice. W hatever the motives— which the 
M ission has no prerogative to judge— it would seem incon­
sistent with a lawyer’s cardinal duty to be involved in such 
an act or thereafter to participate in steps intermeddling in 
private litigation, involving the women plaintiffs, designed 
to effect the discontinuance or adjournment o f their pro­
ceedings which were lawfully before the court, and to se­
cure their term ination out of fear.



RECOMMENDATIONS

1. The Administering Power (the United States) should 
use its power and lend the efforts of its institutions (in every 
constitutional and proper way) to ensure that the Rule of 
Law is observed in Palau so long as the Administering Power 
has duties as a Trustee. In the long run, leaving the people 
o f Palau independent but without respect for their consti­
tutional institutions will not only be a rejection of the United 
States’ own concern about a government o f laws and not 
of men, but it will be an abdication of the trust accepted 
by the U nited States from the U nited  N ations after the 
sacrifices o f the Second W orld War.

2. The trusteeship should not be terminated by the 
U nited States and the U nited N ations until the constitu­
tional processes o f Palau to review a challenge to the C om ­
pact o f Free A ssociation have been fully exhausted. This 
will not be shown by a certificate by the Executive G ov ­
ernment of Palau, which is not conclusive. N or will it be 
shown by a certificate of the President of the U nited States, 
no doubt based on reliance upon the former. It will only be 
demonstrated conclusively by an authoritative decision of 
the only body able to give such a decision— the Supreme 
Court o f Palau. T he U nited  States is on notice by this re­
port and otherwise that a serious constitutional question 
remains to be tested and that by force, intim idation, vio-



lence and even murder, litigation designed to raise and de­
termine that question have been forestalled. In discharge 
o f its remaining duties as trustee— and in the strong tradi­
tion of constitutionality which has marked its own his­
tory— the U nited States o f Am erica should ensure that a 
test case is peacefully determined in the Court o f Palau be­
fore terminating the trusteeship.

3. If the women plaintiffs— despite fears which the 
M ission accepts to be both sincere and well founded— de­
cide to bring a suit or to continue their adjourned proceed­
ings the G overnm ent o f Palau should likewise provide ef­
fective protection to them to ensure that they can secure a 
decision in their case according to law. T he G overnm ent 
o f Palau should ensure that the judiciary, lawyers and liti­
gants are protected fully in the discharge of their respective 
functions.

4. The appropriate Palauan authorities should, with­
out delay, investigate and prosecute those responsible for 
the murder, acts of violence, illegal possession o f firearms, 
and other criminal violations set forth in this report.

5. Because the successful implementation of the Rule 
o f Law and the Constitutional Process requires an informed 
citizenry, we urge Palauan political leaders to take all steps 
necessary to educate and inform the Palauan society on the 
need for an independent Judiciary and on the rights o f cit­
izens guaranteed them by their constitition.
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Page Two. Judge George C. Edwards, Senior Judge on
the United States Court of Appeals for the 
6th Circuit. Judge Edwards has served on 
this court since 1963 and was Chief Judge 
from 1979 to 1985. In addition, he has served 
as a Justice of the Supreme Court of Michigan, 
as Commissioner of the Police Department of 
Detroit, Michigan, and as Chairman of the Com­
mittee on the Administration of Criminal Laws 
of the U.S. Judicial Conference.

3. Dates of Mission:
Jan. 17th to Jan. 23rd, 1988.

4. Ordre de Mission:
To inquire into the functioning of the Rule 

of Law in Palau with particular reference to:
A. The Independence of the Judiciary and 

the Legal Profession
B. The Rights of Palauan citizens to com­

mence and maintain legal process in the courts 
of Palau, and

C. The rights of Palauan citizens to raise 
and have adjudicated alleged violations of con­
stitutional rights guaranteed them by. the law of 
Palau

and to report the findings and recommendations of the 
Mission to the International Commission of Jurists in 
Geneva.

5. It is hoped that the usual courtesies will be extended
to the distinguished members of the mission by:

The Government of Palau and its 
executive officers, including the 
Minister of Justice.
The Chief Justice and other members of 
The Supreme Court of Palau and other 
courts or record.
The Local Palauan Bar Association
Representations of U.S. entities, such as

- The Department of the Interior
- The Department of State
- The committees of Congress inter­
ested in this matter, including the 
House Foreign Affairs Committee, and

- The Committee on Interior and 
Insular Affairs

The Trusteeship Council of the United 
Nations and its "U.N. Special Committee 
on Decolonialization? Subcommittee on 
Small Territories."
Interested citizens of Palau who may 
wish to give testimony pertaining to 
the facts and circumstances relative to 
this Inquiry.

ii.

iii.
iv.

v.
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The Honorable Mamoru Nakamura 
Chiei justice of the Supreme Court 
The Judiciary
Koror, Republic of Palau 96940 
Dear Chief Justice Nakamura:
We, the undersigned members of the Second Olbiil 
Era Kelulau, are writing to express our intense 
disappointment and strong disagreement over the 
decision you rendered yesterday on Civil Action 
No. 139-87. We are specifically displeased with 
the second part of that decision which delays 
indefinitely the tabulation of the results of 
the upcoming August 21 referendum on the Compact 
of Free Association.
First of all, RPPL 2-30, Section 3(13) requires 
the Election Commissioner to certify the results 
of the referendum "no longer than ten (10) days 
after the day of the Compact Referendum." The 
Chief Justice, nor anyone else for that matter, 
cannot circumvent the clearly stated law. In 
the foregoing paragraph, we mentioned that the 
counting and tabulation ot .the referendum 
results will be delayed indefinitely, because 
there is no way of telling beforehand how long 
the pending lawsuit v/iii take when it has run 
through its normal course of appeal and counter- 
appeal*.
Second, we find the court ruling on the motion 
for temporary restraining order to be highly 
politically motivated, and accomplishes nothing 
to resolve existing economic and political 
problems that the people of Palau are suffering 
at the moment. It is no secret that all of your 
family, especially your brother Tosiwo Nakamura 
who is Assistant Administrative Officer for 
Koror State Government and a close ally of High
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Chief Ibedul, and Senator Kuniwo Nakamura who is in politics 
are overzealous opponents of the Compact of Free Association^ 
not to mention the relationship that exists between your wife, 
Lillian Kuth Gibbons Nakamura, and her uncle Ibedul Yutaka M. 
Gibbons who has continuously stood.in the way of the Compact of 
Free Association. Such relations should have constituted 
sufficient grounds tor you to have disqualified yourself from 
hearing the case and allowing your associates to hear the same. 
Instead, however, you went ahead despite your better judgment 
and consequently have not only called into question your 
integrity as Chief Justice 01 the Supreme Court of this 
Republic, but also placed into political jeopardy the Judiciary 
Branch of our government.
Third, the court ruling will have a tremendous negative
psychological effect on the people of Palau. As you know 
very well, politics in Palau has progressed to a fragile 
state where any small thing, however minor, can influence the 
people's attitude and affect the outcome of any vote. Thus, 
we believe that the people, knowing that the results of the 
upcoming rererendum will not be counted for an uncertain 
period of time after the election day* might decide not to 
cast their votes in the false belief that the vote will not 
couii’'- after all. In this way, your decision has preempted
some people from casting their votes and, in effect, has
denied these people their right to exercise their freedom of 
choice by casting their votes without undue influence or 
coercion.
Based on the foregoing and other compelling reasons, notably 
our firm belief that as Chief Justice, you have knowingly and 
willingly plunged the Judiciary Branch beyond its judicial
jurisdiction into the political arena, we strongly demand 
that you disqualify yourself and divorce yourself from this 
case any further. We normally demand your .involvement in 
similar cases where questions on the Constitution arise, but 
where your familial sense of duty and obligations may create 
potential conflicts of interest, you. should allow your better
judgment to prevail /



August 1 9 ( 1987

The Honorable Mamoru Nakamura 
Chief J u s tic e  
P a lau 's  Supreme Court 
Koror, Republic of Palau

Dear Hr. Chief Ju s tic e :

The combined lea d e rsh ip  o f the several S ta te s  of P alau, and the 
undersigned Governors on b eh alf of them selves and t h e i r  s ta t e  c itiz e n ry  
urge you to reco n sid er your decisio n  r e la tin g  to  the In ju n ctio n  on the 
Compact R e fe re n d a  vote ta b u la tio n . To allow  the people to  speak by way 
o f t h e i r  vote and not be heard by way of tab u la tio n  s tr ik e s  us as a 
s in g u la rly  In ap p ro p ria te  ju d ic ia l  a c t . The p ro cess- the people o f Palau 
a re  aware o f and used to  1s t h a t  the c o u rt  allow s a vote and vote co u n t, 
then I f  the c o u rt  should determ ine an In v a lid ity  1 t  voids th e  e le c tio n . 
This process 1s u nderstandable. The rec e n t actio n  has caused co nfusion, 
c o n ste rn atio n  and anim osity . Nothing I s  l o s t  to  any of the p a r t ie s  nor 
are  any Issu es In Jeopardy by the c o u rt  follow ing f t s  previous 
methodology. We urge you then to  reco n sid er your actio n s and perm it the 
Compact vote to  be ta b u la te d .

S in cerely  y o u rs.

akeo Towal, speaker 
Ngardmau S ta te

Mai’d e s ii Rechufd, Governor

dornny Gibbons, A d o in fstra io r 
Koror S ta te
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August 19, 1987 
SP: 1269

The Honorable Lazarus E. Salii 
President, Republic of Palau 
Office of the President 
Koror, Republic of Palau 96940
Dear Hr. President:
We are writing you to strongly urge that your 
office immediately appeal the court decision 
rendered yesterday on Civil Action No. 139-87. 
We are specifically interested in the second 
part of that decision which delays indefinitely 
the tabulation of the results of the upcoming 
August 21 referendum on the Compact of Free 
Association.
First of all, RPPL 2-30, Section 3(13) requires 
the Election Commissioner to certify the results 
of the referendum "no longer than ten (10) days 
after the day of the Compact Referendum." The 
Chief Justice, nor anyone else for that matter, 
cannot circumvent the clearly stated law. In 
the foregoing paragraph, we mentioned that the 
counting and tabulation of the referendum 
results will be delayed indefinitely, because 
there is no way of telling beforehand how long 
the pending lawsuit will take when it has run 
through its normal course of appeal and counter­
appeals.
Secondly, we find the court ruling on the motion 
for temporary restraining order to be highly 
politically motivated, and accomplishes nothing 
to resolve existing economic and political 
problems that the people of Palau are suffering 
at the moment. It is no secret that all of the 
Chief Justice's brothers are overzealous oppo­
nents of the Compact of Free Association, not to 
mention the relationship that exists between the 
Chief Justice's spouse and her uncle Ibedul who 
has continuously stood in the way of the Compact
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of Free Association. Such relations should have been suffi­
cient grounds for the Chief Justice to divorce himself from 
the case and allow his associates to hear the same.
Finally, the court ruling will have a tremendous negative 
psychological effect on the people of Palau. As you know 
very well, politics in Palau has progressed to a fragile 
state where any small thing, however minor, can influence the 
people's attitude and affect the outcome of any vote. Thus, 
we believe that the people, knowing that the results of the 
upcoming referendum will not be counted for an uncertain 
period of time after the election day, might decide not to 
cast their votes in the false belief that the vote will not 
count after all. In this way, the decision has preempted
some people from casting their votes and, in effect, has
denied these people their right to exercise their freedom of 
choice by casting their votes without undue influence or 
coercion.
Based on the foregoing and other compelling reasons, notably 
our firm belief that the Chief Justice has knowingly and
willingly plunged the Judiciary Branch into the political
arena, we again strongly recommend and urge that your office 
take immediate action to appeal the above mentioned case.

/



PETITION

We, the undersigned members of the "Furloughed Government Employees, 
in exercise ol’ our constitutional rights, do hereby rUead with you,
Mamoru Nakamura, Chiel Justice of the Republic of Palau Supreme Court, 
as follows:

1. You must consciously overturn and reverse your recently-
rendered decision in Civil Action No. 139-87 which , although denied 
Plaintiffs’ Motion for Preliminary Injunction, it in effect impounded 
tabulation of the forthcoming August 21, 1987 Compact Referendum pending 
the outcome of the trial on the merits of said case.

2. As a Palauan cilizon holding the only key available to the
resolution of our plight and In support of our cause at this time,
you must look into your Belauan conscience and heart and direct your
humane reactions toward the will of the majority.

3. As an attorney-at-law and holding the highest judicial position 
in our court system at this time, you have the ethical duty to set 
aside your personal philosophies, political temptations and other 
non-ethical course of actions and render your decision based on 
applicable and pertinent laws.

4. Having reviewed, analyzed and consulted appropriate authorities 
on your referenced court decision, we aro left with no other reasons 
but to arrive at an inescapable conclusion that your herein-referenced 
decision is without legal basis; without legal authorities; without 
legal justification; unconscionable and is politically-tained.

Accordingly, we hereby demand from you the following:

(a) You must consciously reconsider your referenced'decision
and do all you can to lift the impounding of the forthcoming 
Referendum's tabulation of ballots prior to August 21, 1987.

(b) Should you fail to comply with this Petition, you will leave 
us with no other alternative but to immediately take the 
necessary steps and actions to remove you from your judicial
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