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Human Rights in the World

France

Since the success of Frangois Mitterrand
in the presidential election in May 1981
and of the socialist party in the parliamen-
tary election in June, a number of measures
have already been taken which together
represent a notable advance in the field of
the legal protection of human rights.

First there was an amnesty law, which
was followed by a number of presidential
decrees of pardon resulting in the release of
many prisoners who had committed politi-
cal or relatively minor offences. Thereafter
the Court of State Security was abolished
and its powers transferred to the ordinary
courts of justice, the death penalty was
abolished, and the right of individual peti-
tion to the European Commission on Hu-
man Rights was recognised. Finally, it is
proposed to amend the much criticised
Law on security and freedom.

Law of Amnesty

A few months after assuming power the
government introduced an Amnesty Bill,
which was approved by Parliament. Its
main object was to solve the serious prob-
lem of the surplus prison population. The
increase in crime had led to serious over-
crowding in the prisons, which rendered
impossible any programme of reform and
led to an increase in recidivism. The policy
of the government, as described by the Min-

ister of Justice, was to facilitate the reinte-
gration of former delinquents into society,
to limit prison sentences to the cases in
which it was essential to protect society,
and to make use of other measures such as
probation and more frequent paroling of
prisoners.

Abolition of the Court
of State Security

This was a court with exceptional pow-
ers, which was brought into being by a law
of January 1963 to replace two courts with
similar powers which had been set up as a
result of the war in Algeria, the Supreme
Military Court and later the Military Court
of Justice. The Court of State Security had
a wide jurisdiction, covering crimes against
the security of the State, numerous mili-
tary and political offences, the crime of
treason, including economic treason, and
attempts or conspiracies to commit such
offences. A written order from the Minister
of Justice was necessary for the Court to
sit. The Court consisted of a president, two
other judges and two military officers of
high rank, all nominated by the Executive.
Their verdicts could not be appealed against,
except on points of law by means of an ap-
peal to the Court of Cassation.

The main criticism of the Court of State
Security was that as a court of exception
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it did not fully respect the two cardinal
principles of the independence of the judi-
ciary and the preservation of full rights of
the defence. Moreover, the existence of an
emergency court of an overtly political na-
ture constantly threatened to open the
door to arbitrary action and anti-democrat-
ic political repression. A highly criticised
provision of the law governing the opera-
tion of the Court granted exceptional pow-
ers to the Prefects in urgent cases, although
these officials were subordinate to the Ex-
ecutive Power and were not law officers. In
cases of offences that came within the juris-
diction of the Court, the Prefects were em-
powered, when the matter was urgent, to
order arrests, searches and interrogation
without the need for judicial authorisation
or control. All these powers could be exer-
cised within the first 48 hours. The Pre-
fects did not, of course, possess such pow-
ers in the case of ordinary offences.

Powerful arguments were put forward in
favour of abolishing the Court, and it was
pointed out that the officers of the ordi-
nary civil courts were perfectly capable of
taking vigorous action to protect the secu-
rity of the State and at the same time to
uphold individual rights. After a lengthy
discussion in parliament the bill was ap-
proved and the Court of State Security was
abolished in early August 1981.

Abolition of the Death Penalty

An extensive debate was reopened in
the press, on radio and television, among
lawyers and jurists, religious and humani-
tarian organisations and among the public
in general, on the subject of the death pen-
alty. This had been a controversial issue for
some time, but the previous government
had thought it desirable to maintain the
death penalty. It is not necessary to go
over all the arguments that were advanced
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for and against abolition. They followed
the same lines as the arguments that had
been put forward for years both nationally
and internationally relating to deterrence,
irrevocability, retribution, humanitarian
considerations, the feasibility of reintegrat-
ing certain types of delinquents into soci-
ety, etc. The question was debated in par-
liament, and on 9 October the death penal-
ty was abolished in France for all offences
and in all circumstances, in spite of the fact
that opinion polls indicated that a majority
of the population were in favour of its re-
tention.

Persons who have committed crimes
which were punishable by the death penal-
ty, and those who had already been con-
demned to death, will be sentenced instead
to life imprisonment. This raises the prob-
lem of whether it is desirable to maintain
penalties that hold out no hope of rehabili-
tation. The Minister of Justice has an-
nounced that in the course of 1982 the
government will propose to Parliament a
far-reaching and substantive reform of the
Penal Code and that the problem of penal-
ties involving loss of freedom and other
types of punishment will be examined at
that time.

By abolishing capital punishment, France
has given effect to the policy expressed by
the international community on various oc-
casions to reduce progressively the number
of offences subject to the death penalty, to
exclude certain persons from its applica-
tion e.g. the young, the aged, pregnant wo-
men, etc., and eventually to do away with
it altogether. Mention should be made in
this connection of resolution 32/61 adopt-
ed by the United Nations General Assembly
on 8 December 1977, and also of art. 6 of

the International Covenant on Civil and Po- .

litical Rights and art. 4 of the American
Convention on Human Rights. The latter
provision goes further than the others in
stating that the death penalty may not be

.




reinstated in those States where it has been
abolished.

The Right of Individual Petition
to the European Commission
on Human Rights

In May 1974 France ratified the Euro-
pean Convention for the Protection of Hu-
man Rights and Fundamental Freedoms,
which safeguards and guarantees a number
of rights and freedoms and also sets up a
system of international control for their ef-
fective observance. There are two main or-
gans of control — the European Commis-
sion on Human Rights and the European
Court of Human Rights.

The Commission is competent to hear
complaints made by another state party
or, if the state complained against has
made a declaration accepting this proce-
dure, by individuals claiming to be victims
of a violation of their rights under the Con-
vention.

France was the one of the last remaining
countries not to have accepted this right of
individual petition (those which have still
not done so are Cyprus, Greece, Malta,
Spain and Turkey). On 2 October 1981 the
new French government made the neces-
sary declaration. Since then, any individu-
al, whether a French national or a foreigner
resident in France, who considers that his
or her rights under the European Conven-
tion or its additional Protocols have been
violated may, after exhausting any avail-
able domestic remedies, take the matter to
the European Commission, and the Com-

mission or the state concerned may, in cer-
tain circumstances, refer the matter to the
Court.

Amendment of the Law on
Security and Freedom

The Minister of Justice has also announc-
ed that the Law on security and freedom,
which was strongly criticised by judges and
lawyers at the time of its adoption in Feb-
ruary 1981 will be radically amended. For
this purpose, a Commission chaired by Pro-
fessor Jacques Léauté of Paris University,
one of the leading critics of the law, has
been established.

The Léauté Commission has already in-
dicated some of the amendments it will
propose. If they are accepted, only a per-
manent judge (juge de siege) will have the
power to make an order for pre-trial deten-
tion, and only after having afforded the de-
fence lawyer an opportunity to be heard.
The time for “garde 4 vue” (i.e. police cus-
tody) will be restored to a maximum of 48
hours, instead of 72 as it was for some of-
fences under the Law on security and free-
dom. Others amendments proposed are to
reduce the numbers of persons sent to pri-
son by using other forms of punishment
which do not involve deprivation of liberty.
Finally, the Commission considers that a
lawyer should not be able to be sanctioned
for misconduct by the Court, but only by
his bar association (ordre des avocats), and
that the powers of the police to check a
person’s identity documents should be lim-
ited to certain specifically defined cases.

ERRATUM

In ICJ Review No. 26, p. 18 the official figure for the percentage of affirmative votes in the referen-
dum on the South Korea constitution is given in error as 99.9 %. We are informed that the correct

figure is 91.6 %.




Iran

Justice in Iran

After the initial liberation under the
new regime in Iran following the overthrow
of the Shah in February 1979 there has de-
veloped steadily an ever greater repression
with a sickening growth in the number of
executions and increasing violence through-
out the country. According to the most re-
cent statements, 3,350 persons have been
executed sinde 1979, more than 2,000 of
them since the dismissal of President Bani-
Sadr, i.e. from June to October 1981.
These figures may be substantial underesti-
mates.

Immediately after the February 1979
revolution so-called Islamic Revolutionary
Courts were set up to prosecute agents of
the Pahlavi regime. The procedures of these
courts clearly violated Iran’s international
obligations. People were tried under retro-
active legislation for acts which did not
constitute penal offences at the time when
they were committed. Accused persons
were put on trial with no previous warning
of the charges, no opportunity to prepare
a defence, to engage a lawyer or to bring
witnesses in their defence. They were con-
demned to death and immediately execut-
ed without any rights of appeal, whether in
law or for clemency. Those not condemned
to death were in peril of double jeopardy;
an example was General Nazemi who was
condemned to 15 years imprisonment and
a few months later was retried on the same
charges, condemned to death and executed
in violation of all international norms, in-
cluding the International Covenant on Civil
and Political Rights to which Iran is a par-

ty!. Death sentences have often been ac-
companied by flogging or carried out by
stoning.

Having dealt with former officials of the
Shah’s regime, the courts began to concen-
trate on people accused of moral transgres-
sions and of being ‘counter-revolutionaries’
(i.e. anyone opposed to the Khomeini re-
gime). The charges included ‘‘corruption
on earth’ and ‘‘waging war against God, his
Prophet, his Imam and the representatives
of the Imam”. This policy followed the
line of action which Ayatollah Khomeini
emphasised in a speech in the Feyzia Islam-
ic Institute of Learning: *It is... a day-to-
day programme of identifying the oppo-
nents of Islam. Our struggle against them
shall become more intense’’?. And so it
did. Numerous official statements point to
the conclusion that the present repression
has now discarded all the safeguards of the
Rule of Law. In the words of President
Bani-Sadr ‘“There is no more law”’. Exam-
ples of this arbitrary rule are as follows:

— many prisoners under the Shah’s regime
were released in February 1979, only to
be arrested again under similar charges
(such as spying), arbitrarily tried and
sentenced to imprisonment, if not exec-
uted. Such was the case of Reja Saadati
who, first sentenced to ten years impris-
onment, was shot after a second and
secret trial;

— ethnic minorities (Kurds, Baluchis, Turk-
menes, Azerbaijanis, and Arabs) have
seen their demand for a greater degree

1) Human Rights Violations in the Republic of Iran, Chicago, I11., May 1980.
2) Imam Khomeini, ‘‘The revolutionary line of action”, Great Islamic Library.
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of self-government met with a repres-
sion, which can only increase the risk of
rebellion against the central government.
Cases of massacres, imprisonment and
executions have been widely reported;
religious groups banned by Islam are in-
creasingly harassed under the new re-
gime. The Baha'is, who represent a pop-
ulation of 400,000 in Iran, face charges
such as promotion of prostitution, co-
operation with Zionism, spying for im-
perialist powers, corruption on earth
and warring against God. Thousands
have lost their homes and possessions,
hundreds have been dismissed from
their jobs and many of them have been
executed by revolutionary firing squads;
the main opposition groups after the
overthrow of the Shah (democratic
groups, moderate Islamic groups and
left-wing opposition including the Fed-
dayin Khalg and the radical Moslem
groups led by the Nujahiddin Khalq)
have not only been denied the right to
share power in the post-revolutionary
Iran, but are severely repressed. Not a
week has passed without arrests and ex-
ecutions of many of their members;

writers, poets and artists are particularly
harassed. The first Islamic Revolution-
ary Judge and now also a member of
parliament, Sheik Sadeg Khalkhali, has
not hesitated to demand the execution
of intellectuals such as Chamlou, a fa-
mous Iranian author who is well-known
for his non-adherence to any political
party and his non-involvement in any
political activity. Five prominent intel-
lectuals who fought against the previous
regime, were arrested recently: Homa
Nategh (sociologist and professor at the
University of Teheran), Mr. Rawandi

(historian and journalist), Mr. Parham
(sociologist), Mr. Rahimi (literary critic
and writer), Mr. Monzawi (islamologist).
Professor Nategh is reported to have
been executed in November;

lawyers and judges are also among the
victims of government’s policies. Ac-
cording to Judge Abdolkarim Ardebili,
President of the Supreme Court, islamic
judges have been convicted because they
“made mistakes’’ and are at present de-
tained in Kevin prison. There is also evi-
dence that defence lawyers have been
arrested, imprisoned and in at least one
case, executed;

those who face firing squads now in-
clude women and youths. It was report-
ed in Time Magazine on 20 September
1981 that 150 youngsters were shot in
a mass execution on 4 September®. In a
recent statement, Teheran’s revolution-
ary prosecutor, Assadollah Lajevardi de-
clared: “Of course, even a 9-year old
can be executed if it was proved to the
court that he or she is grown enough’™.
Although the Prosecutor asserted that
such a case had not happened yet, it has
been reported in the Iranian press that
13-year-old children have been shot®;
‘counter-revolutionary activities’ include
the distribution of leaflets, incitement
of innocent youths to subversion, and
participation in demonstrations (charges
often leading to death sentences). In a
campaign to muzzle dissent in the
schools, the government has arrested
teenagers. The number of students bar-
red from school is estimated at up to
70,000;

cases of torture and ill-treatment have
been reqularly reported. An example of
ill-treatment was Nasrollah Entezam,

3) Time Magazine, 20 September 1981.
4) International Herald Tribune, 30 September 1981,
5) Ghiame Iran newspaper, Teheran, 28 June 1981,




aged 82, former president of the fifth
Session of the UN General Assembly,
who died in prison for lack of medical
attention. When Bani-Sadr was still Pres-
ident he said *“They are arresting people
as before, they torture... Everybody
knows there are tortures. It is just like
before, man has no rights, they arrest
him and eliminate him just as one

throws out garbage”.®

The government seeks to justify these
measures as necessary to repress attacks
made by terrorists. Undoubtedly, the at-
tack against the Islamic Republic Party on
28 June 1981 (killing 74 of the party's of-
ficials and leaders and Ayatollah Beheshti)
and the bombing on 30 August 1981 (kil-
ling President Mohammed Ali Radjai and
the Prime Minister Mohammed Bahonar)
were turning points in the escalation of vio-
lence and repression. Recently the govern-
ment of Iran claimed that the entire popu-
lation condemns these criminal acts so
strongly that ‘‘even relatives of the terror-
ists help the Judicial Body for their arrest
and for their execution’. The International
Commission of Jurists in no way supports
acts of terrorism, but where a regime treats
all criticism of itself as treason and as an
offence against God, to be met with execu-
tion, attempts at political assassination are
to be expected.

The Ministry of Foreign Affairs on 12
August 1981 ordered Iranian embassies and
missions to draw up a list of Baha'is, coun-
ter-revolutionaries and ‘‘so-called students’
living in their jurisdiction. It has also pro-
hibited the renewal of their passports and
has ordered instead the delivery of a “tran-
sit-paper’’ which is valid only for a return
journey to Iran’.

6) ICJ Review No. 26, p. 23.

Present Trial Procedures

In ICJ Review No. 25 of December
1980 the Rules of Procedures of the Islam-
ic Revolutionary Tribunals were summaris-
ed. While recognising that the rules covered
a number of safeguards, concern was ex-
pressed about important omissions regard-
ing the preliminary investigations, lack of
adequate time for the preparation of the
defence, limitation of the maximum period
of the trials to one week and the denial of
any right of appeal or revision. ’

Since then it is clear that the rights of
the defence as provided for in the Rules of
Procedure are being disregarded. Frequent
use is made in official reports of the ex-
pressions ‘‘summary trials’’ and ‘‘justice on
the spot’’. ‘Summary trials’ appear to cover
either cases in which there is no trial at all,
or in which, following a mere examination
of the ‘file’, a person is condemned with-
out being heard, or with little or no de-
fence rights. That this is official policy ap-
pears from a statement made by the High
Judicial Council after the bomb attack on
30 August 1981, in which President Radjai,
the Prime Minister and many others were
killed. It asked all persons in charge of the
judicial system to *‘shoot immediately trai-
tors to Islam and to the Islamic country
after a rapid examination of their files”®.

Arrested persons who are tried are still
held incommunicado, without being told
the charges against them and without ac-
cess to a lawyer. No mention is ever made
of defence counsel taking part in trial pro-
ceedings. It seems that practicing lawyers
are not now permitted to defend in politi-
cal trials. Indeed, according to statements
by higher judicial officials, the defence of
offenders would be contrary to Islamic

7) The ICJ is in possession of a photocopy of this instruction.

8) Le Monde, 2 September 1981.
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laws, in that the defender is thereby an ac-
cessory to the accused person's crimes. This
is borne out by a report that a newly quali-
fied lawyer, Mr. Mohsen Jahandar, was ac-
cused of defending prisoners before Revo-
lutionary Committees, condemned to death
and shot before a firing squad about the
end of August 1981.

The Teheran Procurator General, Mr.
Lajevardi, when asked why journalists
could not attend trials, answered: “We
don’t have time to invite journalists. We
work hastily day and night”®.

The Revolutionary Tribunals have re-
cently turned to trying cases which are not
within their jurisdiction as defined in the
requlations'®. These include charges of
prostitution, adultery, simple theft and
drinking alcohol. Sentence of death by fir-
ing squad or by stoning have been imposed
for prostitution or adultery, and the cut-
ting off of a hand for simple theft.

Justice ‘in the streets’

In other cases there has been no trial of
any form, and this has been justified on the
highest authority. On 19 September 1981,
in an address broadcast on radio and televi-
sion Ayatollah Moussave, the Revolution-
ary Procurator General, stated that “to kill
the people who stand against this regime
and its just Imam is a prescribed duty ac-
cording to Islamic laws. If they are captur-
ed, our men will not let them eat and sleep
for a few months. The trial of these people
is in the streets. I also order the city prose-
cutors to do the same;otherwise they them-
selves will be punished™!.

On the same day, Ayatollah Mohammadi

9) Le Monde, 22 July 1981.
10) See ICJ Review No, 25, at p. 21.

Gilani, the Ghazie Shara’ of Teheran, stat-
ed at a press conference in Evin prison,
“Islam permits people engaged in armed
demonstrations in the streets to be captur-
ed, stood against the wall of the street and
shot”12,

The Law of Talion

An unusual Bill known as the ‘Bill con-
cerning the Law of Talion’ was submitted
to the Parliament in April 1981, but has
not, at the time of writing, been passed into
law.

The Bill, which contains 199 articles,
was drafted by the Higher Judicial Council.
It would revive the right of a person physi-
cally injured or the relatives of a person
put to death to seek revenge by inflicting a
similar injury or, in the second case, by
causing the death of the assailant. The Bill
goes into a great deal of detail as to the
manner and circumstances in which the
right can be exercised.

The provisions of the Bill follow closely
the requirements of the Islamic Law of
Quesas as enumerated in the late seventh
century AD and as developed by Islamic
Jurisprudence in the eighth and ninth cen-
turies. It disregards, however, later develop-
ments of Islamic jurisprudence which apply
the principles underlying that law to chang-
ing circumstances in such a way as to mod-
erate their application.

In spite of the title of the Bill, 119 of
the 199 articles of the Bill do not relate to
the Law of Talion but are concerned with
the punishment of various offences such as
adultery, sodomy, lesbianism, proxenetism
and drinking of wine, If the Bill passes into

11) Kyhan newspaper, Teheran, 20 September 1981.

12) Ibid.




law, it will replace large parts of the exist-
ing civil and penal codes.

Protests

The manner in which ‘Islamic justice’ is
being administered in Iran has been de-
nounced by courageous Iranians within the
country, as well as those in exile.

In a recent speech addressed to the
Majlis (Parliament), Mehdi Bazargan said
that “bloodshed and intolerance was threat-
ening the future of the Islamic republic”.
Mr. Bazargan has been reported to be in
hiding after a violent reaction following his
speech.

A group of 38 prominent Iranian intel-
lectuals (writers, academics, lawyers) said
in an open letter that two years of Islamic
rule had brought repression, torture and in-
justice.

Fanaticism, rule by torture and destruc-
tion of the country in the name of Islam
were among the criticisms made by Hoja-
toleslam Hossain Khomeini, the Ayatollah’s
grandson, in a speech in Mashad which led
to his imprisonment for a brief period!®.

Very recently, Ayatollah Shariat Madha-
ri, perhaps the most moderate of the reli-
gious leaders, who is confined to his house
in Qom, asked for a visa to travel abroad.
This request is seen as a protest against the
repressive measures and the arbitrary exe-
cutions of opponents to the regime*.

Qutside the country, voices have been
raised against the regime both from organi-
sations and individuals. In an open letter to
the Human Rights Division of the United
Nations, Chapur Baktiar denounced, early
1981, the ongoing violations of human
rights which resulted, among other things,
in the death of Nasrollah Entezam referred

13) Iran Press Service, 10 June 1981.
14) Le Monde, 9 November 1981.
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to above. In another letter to the General
Director of UNESCO, he denounced the
cultural repression which represents a sys-
tematic destruction of Iranian culture.

In September 1980 and in April 1981,
the European Parliament adopted two reso-
lutions requiring protection of Baha'is and
of their freedom of religion. In September
1980, the UN Sub-Commission on the Pre-
vention of Discrimination and the Protec-
tion of Minorities adopted a resolution stat-
ing it had heard statements ‘clearly demon-
strating the systematic persecution of the
Baha'is in Iran, including summary arrests,
torture, beatings, executions, murders, kid-
nappings, disappearances, abductions, and
many other forms of harassment’ and ex-
pressing its conviction ‘that the treatment
of the Baha'is is motivated by religious in-
tolerance and a desire to eliminate the Ba-
ha'is Faith from the land of its birth’. This
comes close to an allegation of genocide.
The resolution went on to draw the atten-
tion of the Commission on Human Rights
to the ‘perilous situation faced by the Ba-
ha’i Community of Iran’.

The Human Rights Committee under
the Covenant on Civil and Political Rights
decided at its meeting in Bonn on 26 Oc-
tober 1981 (after its proceedings had been
interrupted by a group of Iranian students)
to request the government of Iran to sub-
mit its overdue report on the protection of
civil and political rights of Iranians. The
Iranian Ambassador to Bonn declared that
his government had every intention of ful-
filling its obligation but was not in a posi-
tion to finish work on the report due to
the state of war. Nevertheless, the Chair-
man of the meeting, Mr. Mavrommatis, ask-
ed for a report or at least an interim report
without further delay.

It is hoped that the United Nations’ Hu-



man Rights Commission and other organisa-
tions will do all in their power to bring pres-
sure upon the government of Iran to ob-
serve its obligations under international law

by instituting a system of fair trials under
the rule of law, with full respect for defence
rights, rights of appeal and the other rights
specified in the International Covenant.

Malay sia

Amendments to the Societies Act

and to the Constitution

Malaysia is one of the few countries in
South East Asia with an elected govern-
ment under a democratic constitution. Un-
like most other countries in the region,
where participation in political life tends to
be limited under one or another form of
authoritarian government, Malaysia has re-
tained the structures of a Parliamentary
democracy supported by an active and ef-
fective “‘informal sector’’. Nevertheless, re-
cent events give cause for concern and have
even led some to fear that democratic free-
doms in the country may be restricted.

These concern in particular amendments
to the Societies Act and changes in the
constitution which are seen by some to
pose a potential threat to these democratic
freedoms, especially freedom of speech and
association. The changes to the Societies
Act may result in restrictions on political
dissent and the alterations to the constitu-
tion mean that the country could be ruled
by decree indefinitely after the declaration
of an emergency. The amendments, which
were passed through parliament precipitate-
ly are causing widespread disquiet among
lawyers, non-governmental organisations
and professional people including some
members of the government parties. It is

relevant to examine these two amendments
in thelight of opinions voiced against them.

Amendments to the Societies Act

Already in 1975 the Universities and
Colleges Act restricted student activities in
the country’s campuses. In 1979 requla-
tions were drawn up to forbid university
lecturers from participating in politics. Fur-
ther, in 1980, Parliament passed amend-
ments to the Trade Union Ordinance, plac-
ing numerous restrictions on the activities
of trade union organisations and giving
much stronger powers to the Trade Union
Registrar.

Recent amendments to the existing So-
cieties Act 1966 give the government
sweeping powers through the Registrar of
Societies to control the activities of the
14,000 societies registered in Malaysia.

— The changes make it illegal for any soci-
ety to comment on political affairs or
anything to do with government unless
it has been registered as a political socie-
ty.

— The Registrar is given power to de-regis-
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ter any organisation, remove its office-
bearers, amend its rules and include cer-
tain provisions in its constitution.

— Moreover, organisations may no longer
challenge the Registrar’s decisions in
court. They can only appeal to the
Home Affairs Minister, whose decision
will be final.

— Organisations are no longer - allowed to
affiliate themselves with foreign organi-
sations, nor to receive funds from any
foreign source, except with the Regis-
trar’s permission. These amendments
will now be considered in more detail.

Definition of “Political Societies”

The amended Act introduces a new cat-
egory of societies called “political socie-
ties” and reclassifies organisations into
three categories: political parties, political
societies, and friendship societies. While
political parties are easily recognisable by
their objective of participating in elections,
the distinction between political societies
and friendship societies is much more
vague. In the amended Act, a political so-
ciety is defined as one which, inter alia,

“by any of its objects or rules, regard-
less whether such object or rule is its
principal object or rule, or constitutes
merely an object or rule which is ancil-
lary to its principal object or objects or
to its principal rule or rules, makes pro-
vision for the society —

(i) to secure in any manner any degree
of control of, or to influence in any
manner, the government of Malay-
sia, or the administration of any lo-
cal authority; or

(ii) to influence in any manner the poli-

1) Societies Act, amended Section 2.
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cies or activities or any of the poli-
cies or activities, or the functioning,
management, or operation, of the
Government of Malaysia, or of the
Government of any State, or of any
local authority, or of any statutory
authority, or of any department or
agency of any such Government or
authority; or

(iii) to assist in any manner any other
society or societies to secure such
control or exercise such influence
as is referred to in subparagraphs (i)
and (ii);"?

or which ‘‘supports or expresses in any
manner support or sympathy for... op-
position to any political party, or... any
candidate... for election...”” (to a control
or local authority).

Societies falling within these definitions
will have to register as political societies
with the Registrar of Societies. Where the
Registrar is satisfied that a society not so
registered is a political society, he shall de-
note it as a political society. He may also
de-register a society which

“shows disregard for the Federal and
State Constitutions and their provisions
pertaining to the Constitutional Monar-
chy, Islam, other religions, the national
language, the position of the Malays and
of the natives of Sabah and Sarawak, the
legitimate interests of other communi-
ties and any other matter as provided
under the Constitution” (SS 2A(1)); or

being a ‘political society’ retains non-
citizens as members (SS 18F(4)) or re-
ceives funds from overseas (SS 18G(3)).

The Registrar will be able to instruct
non-political societies to remove any com-



mittee member or adviser.

This classification of organisations has
given rise to much controversy. If it is bas-
ed on the belief that “politics should be
left to politicians’ and the assumption that
political activities can be divorced from
other activities within a parliamentary de-
mocracy, it manifests little understanding
of a democratic system.

An appeal submitted by representatives
of 48 societies and organisations to the
Home Affairs Minister on 6 April 1981,
noted that:

“#_ Allindividuals and groups have the right
to discuss affairs of state. They have a
right to influence policies and activities
of governments. A voter in an election is
in a sense expressing his opinion on state
policies...

— A literary body which endeavours to en-
gage society in discussions on language
and culture is exerting some influence
over government thinking on these is-
sues. A religious movement which tries
to examine society from an ethical per-
spective is at the same time evaluating
government policies...

— A consumer group which advocates bet-
ter goods and services for the consumer
is involved directly with government
policies and activities. An environment
society which seeks to create a more liv-
able environment cannot help but try to
make an impact upon government activ-
ities...

— Obviously then influencing government
is theoretically everyone's responsibili-

ty.”

Thousands of organisations in the coun-
try, ranging from recreation clubs, youth
groups and consumer associations to reli-
gious or professional bodies, educational
institutions and chambers of commerce,
are placed in a dilemma, not knowing

whether they should register as political
societies, simply because they hope to ob-
tain support from the government or to in-
fluence governments in a manner favour-
able to their activities. If they do so, they
run the risk of finding themselves subject
at the least to bureaucratic interference
and harassment. If they decide not to, they
may find that the Registrar regards them as
‘political” in which case they may be ‘de-
registered’! Whichever course they choose,
the Act is likely to have a dampening effect
upon their activities.

Denial of Access to the Courts

The Amendments emphasise that the
Registrar’s actions cannot be challenged in
any court. In the past, because this was not
explicit a society could always turn to the
courts. The denial of this implied opportu-
nity means that a fundamental liberty, the
right to association, is subject to the deci-
sion of a member of the executive and is
not reviewable by the Courts. This is a
drastic inroad into the Rule of Law.

Restrictions on Links
with Foreign Organisations

The 1966 Societies Act contains a provi-
sion (in section 13A) giving the Registrar
power to prohibit any society from having
any ‘‘foreign affiliation” or ‘‘connection’’.
The amended Act goes further than this. It
gives the Registrar sweeping powers to pro-
hibit a society.

‘From having directly or indirectly, any
affiliation, connection, communication or
other dealings whatsoever, with any society,
organisation or other body whatsoever out-
side the Federation, or with any authority,
governmental or otherwise, in any country,
territory or place outside the Federation...’
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Any organisation in Malaysia having for-
eign affiliations or connections must apply
to the Registrar to commence or to con-
tinue doing so. A society will not be allow-

ed to receive funds or donations from for--

eign individuals or organisations except
with the permission of the Registrar.

The vagueness of various terms in this
Section such as “‘connection’’, “‘communi-
cation” and ‘‘other dealings” gives rise to
uncertainty. For instance, does ‘‘communi-
cation” include receiving a publication or
letter from abroad?

No criteria are laid down for the exer-
cise of these sweeping powers. The Regis-
trar does not have to give reasons for his
decision. There is a right to make represen-
tations before the decision is reached by
the Registrar, but no right to be heard
when appealing to the Minister against the
decision. These are extraordinary powers
to give to an Official or a Minister.

It is, therefore, not surprising that many
varied societies representing a broad spec-
trum of Malaysian life are united in their
opposition to the amendment. A newly
formed Societies Act Coordinating Com-
mittee (SACC) representing 115 societies
has called on the country’s registered socie-
ties to defy the Registrar and ignore his call
to come forward and be politically screen-
ed. The SACC stand will put great pressure
on the Registrar’s office, which already has
to go through thousands of society minutes
and accounts and vet them as a matter of
routine. Studying the constitutions of all
the societies afresh, identifying their aims
and comparing these with their actual ac-
tivities without cooperation from the socie-
ties in question could take several years.
On the other hand, selecting a few societies
for exemplary punishment would meet
with extensive litigation as members of the
Malaysian Bar Association are ready to
challenge the validity of the amendment as
being in violation of the Malaysian consti-
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tution. To date no society has come for-
ward to challenge the constitutionality of
the Act as none of them has yet been asked
to show cause why they should not be de-
noted as a political society. This may indi-
cate that the government is having second
thoughts about enforcements of the amend-
ments. Members of the Bar Association
have said that they will not charge legal
fees and will help any society which falls
foul of the Registrar.

SACC has also resolved to have the
amendment repealed. The haste with which
the Bill was presented to the House of Rep-
resentatives of the Parliament and the lack
of public debate on its contents, despite
the recommendations of various interest
groups for a review of the Bill, are matters
for concern. The Bill was first given to
Members of Parliament (in English) on 30
March 1981. It was debated on 8 April and
passed on 9 April after a brief five hours
debate. No account seems to have been
taken of the views expressed by various in-
terest groups.

Constitutional Amendment
Concerning Emergency Powers

Another amendment which has raised a
great deal of concern is the amendment to
Article 150 of the Malaysian Constitution.
Before its amendment Article 150 provided
that the Yang di-Pertuan Agong (the King)
was ‘‘empowered fo issue a proclamation
of emergency where he is satisfied that a
grave emergency exists whereby the securi-
ty or economic life of the Federation or of
any part thereof is threatened, whether by
war or external aggression or internal dis-
turbance. If a proclamation of emergency
is issued when Parliament is not sitting, the
Yang di-Pertuan Agong shall summon Par-
liament as soon as may be practicable, and
may, until both Houses of Parliament are



sitting, promulgate ordinances having the
force of law if satisfied that immediate ac-
tion is required. Such a proclamation of
emergency and any ordinance so promul-
gated in the absence of Parliament shall be
laid before both Houses of Parliament and,
if not sooner revoked, shall cease to have
effect if resolutions are passed by both
Houses annulling such proclamation or or-
dinance’’.

Under the amendment to Article 150,
the Yang di-Pertuan Agong is now given
the power to issue proclamations of emer-
gency and to promulgate ordinances with-
out having to refer them to Parliament ex-
cept when both Houses of the Parliament
are sitting concurrently. This amended pro-
vision may be invoked when the King ‘‘is
satisfied that a grave emergency exists
in the country whereby the security or the
economic life or public order in the Fed-
eration or any part thereof is threatened”.
Unlike the former provision in Article 150
where an emergency can only be declared
after an actual threat has occured, the
amended provision makes it possible for an
emergency to be proclaimed ‘‘before the
actual occurrence of the event which
threatens the security, or the economic life
or public order” if the King is satisfied
“that there is imminent danger of the oc-
currence of such event’'.

As Malaysia is a constitutional monar-
chy, this power is exercisable by the King
“in accordance with the advice of the Cabi-
net or of a Minister acting under the general
authority of the Cabinet”?. Thus the gov-
ernment can exercise this power through
advising the King, who would then make
the necessary proclamation of emergency
or ordinances.

It has been said that these amendments

2) Article 40(1) of the Constitution.

would give the government unlimited pow-
ers to act without any restraints. The King's
decision will not be appealable in any
Court. This is provided by Article 150,
Clause 8(a) of the Amended Constitution
which states that the King's decision to
proclaim an emergency or to promulgate-
ordinances under it ‘‘shall be final and con-
clusive and shall not be challenged or called
to question in any court on any ground'’.
Accordingly, the Cabinet through its advice
to the King, may confer upon itself sweep-
ing powers free from the checks and bal-
ances that are built into any democratic
constitution.

These amendments met with strong cri-
ticism and objection from the legal profes-
sion in Malaysia. The Bar Council, which
had previously been critical of the abuse of
power in Malaysia®, viewed the amend-
ments as another erosion of fundamental
liberties in the country. It noted in its me-
morandum to the government that ‘‘the
government has shown itself to be quite
unconcerned with the constitutional rights
of individuals over the last few years by re-
sorting to legislation at the slightest ex-
cuse’’. It added that “‘often laws have been
promulgated for no purpose other than to
validate the unconstitutional acts of the
government and its servants with total dis-
regard for public opinion”. In support of
this it quoted numerous examples of laws
passed in the last few years in order to vali-
date the government’s stand on different is-
sues.

Conclusions

It is unfortunate that the Government
of Malaysia did not take note of the opi-

3) See for example ICJ Review No, 22, June 1979, pp. 6-10, concerning administrative detention and

prison conditions.
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nions and views voiced by various organisa-
tions when these two series of amendments
first appeared as parliamentary bills. In view
of the widespread criticisms levied against
them, the Government would perhaps have
done better to refer them to an indepen-

dent body for further review. Instead, they
were enacted rapidly with the minimum
opportunity for debate. It is to be hoped
that the government will still be willing to
review these two amendments and to intro-
duce changes to them.

Mozambique

Mozambique’s Re- education Camps

After achieving independence on 25
June 1975, the government of Mozambique
arrested large numbers of people, some
pursuant to campaigns against ‘prostitution
and banditry’, others on ‘security’ grounds.

When the prisons were full, detainees
were held in camps, called re-education
centres. There are two categories of camps,
one for common law criminals and delin-
quents (marginals), the other for political
suspects. Camps were situated in Gorongo-
za in Sofala Province, at Ruara and Chaia-
mite in Cabo Delgado Province, and in
Niassa and Nampula Provinces. The politi-
cal centres are under control of the SNASP
(popular national security services of Mo-
zambique).

It is alleged that some 15,000 people
were detained in the first month. Almost
all were detained without charge or trial, if
only because there were neither the trained
lawyers nor the judges to conduct such tri-
als. Many of those detained are reported
to have since disappeared and few have
been released. Reports have been received
of brutal treatment in the re-education
centres. Allegations include prolonged de-
tention in underground cells, inadequate
and rotten food, torture, frequent beatings
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and floggings, and even executions by
shooting or by being buried alive.

After President Samora Machel visited
the Niassa camp in mid-1979, he announc-
ed that he had ordered the release of 600
people, some of them alleged common law
criminals and others former Frelimo dissi-
dents.

More recently he again visited re-educa-
tion centres in Niassa and Cabo Delgado
Provinces. A remarkable editorial in the
“Domingo’’ journal provides confirmation
of the conditions in the camps by describing
President Machel’s indignation at the pro-
longed detention of people who were sent
to these camps and simply left to rot and
die, as well as allegations of brutality, tor-
ture and abuse of power. It is reported that
the President has ordered the closing down
of some of the centres, and a permanent sys-
tem of inspection of those which remain.

A translation of the editorial is as fol-
lows:

“On Re-Education

The newspapers have at last reported
what everybody already knew. This is that



our re-education centres, besides interning
delinquents, also unjustly interned many
people who were detained without a war-
rant of arrest, without evidence of any of-
fence and without anyone knowing the rea-
son for their arrest...

Inhis recent tour of a number of centres
in Niassa and Cabo Delgado provinces, the
President of the Republic detected serious
violations of the spirit that should govern
the re-education process.

He saw men who were detained for
years for ridiculous offences, without being
given any opportunity to defend them-
selves. Among them there were old men,
sick men and cripples, as if re-education
were a medieval quarantine to which a per-
son was sent and where he remained for-
gotten to rot for the rest of his life.

Samora Machel was indignant. He order-
ed old men, the sick and the weak to be re-
turned to their families, as well as those he
found to be in an irregular situation.

Nonetheless, inertia still prevails. The
people being released are those who have
been specifically ordered to be released,
but others in identical situations continue
to be detained for ‘“lack of directives”. In
the final analysis their continued detention
stems from fear that they may end up on
the “other side”. This, by itself, already re-
veals the idea people have of re-education,
how to re-educate and whom to re-educate.

The absence of any functioning system
of supervision left people under re-educa-
tion in the hands of those in command of
the centre, who were generally very ill-pre-
pared for the work of re-education. Instead
of reforming, it resulted rather in deform-
ing.
In 1978, Governor Aurelio Manave or-
dered the detention of the Naisseko (Nias-
sa) re-education centre commandant, who

was accused of brutality and abuse of
power.

I was informed by former inmates that
the commandant frequently ordered them
to be tied with ropes soaked with salt. This
form of torture, generally meted out to Je-
hovah's Witnesses, definitely crippled many
people and consolidated the fanaticism of
many others.

Very recently, the President of the Re-
public had to order the arrest of the com-
mandant of the Ruarua re-education camp
for investigation. The centre was neither re-
educating nor producing, notwithstanding
that the land is rich.

The lack of self-sufficiency of the cen-
tres, albeit generalised, perpetuated their
character of a penal colony, in contradic-
tion to the idea of re-education as original-
ly proposed, which was to reintegrate the
delinquent into society by making him par-
ticipate in the process of socialist produc-
tion.

In reality, how did re-education work?

In his recent visits, the Head of State or-

dered the closure of a number of re-educa-

tion centres and laid down guidelines to
start turning the centres without delay into
future towns.

The work to be done will be based on
work done in terms of ideological reconver-
sion. The difficulties of social reintegration
will be directly proportional to the mis-
takes made during re-education.

In future, it will be imperative to assure
permanent supervision of the existing cen-
tres without necessitating inspection by the
President. We must ensure respect for hu-
man dignity, which, after all, constitutes
the proposed objective of re-education.

Revolutionary legality as an instrument
of class domination ought to be taken seri-
ously.”
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Peru

The New Constitution and Human Rights

Early in 1978, following internal and in-
ternational pressure, the Military Govern-
ment which had seized power in Peru by a
“ooup d'état’” in October 1968, engaged in
a process of return to democracy. In June
1978 a Constituent Assembly was elected
by popular vote to prepare a new Constitu-
tion. All political parties were able to take
part in this election. As planned, the Con-
stituent Assembly was dissolved after com-
pleting its work and the main provisions of
the new Constitution entered in force on
28 July 1980. Only those parts concerning
the organisation of elections entered into
force at an earlier date. On 18 May 1980
Mr. Fernando Belaunde Terry was elected
President and a Congress was also elected.

The Rights Guaranteed
Under the Constitution

The new Constitution contains a long
and exhaustive list of human rights, making
it particularly wide-reaching in comparison
with the general run of Constitutions. Two
reasons can explain this. After 10 years of
military government the population was
tired of military rule and was anxious to
enshrine as many human rights in the Con-
stitution as possible. The second reason is
an external one, resulting from the fact
that during the period in which the deliber-
ations of the Constituent Assembly took
place, human rights issues were particularly
focussed and debated in international cir-
cles, and the military government was most
anxious to improve its international image.

Chapter I of Part I contains the list of
individual rights: to life, to equality before
the law, to freedom of conscience, freedom
of information, opinion, expression and
publication, the right to personal and fami-
ly privacy, freedom of intellectual, artistic
and scientific creation, the inviolability of
private property, of private papers and
communications, free choice of residence,
freedom of movement within the national
territory and to and from the country, pro-
hibition of exile!, freedom of assembly, of
association, freedom to aspire to a standard
of living adequate to ensure well-being, par-
ticipation in the political, economic, social
and cultural life of the country and per-
sonal freedom and security.

As regards to the right to personal free-
dom and security, the following specific
rights are defined inter alia: not to be tried
for a criminal act or omission which at the
time of commission was not considered to
be criminal; to be presumed innocent until
such time as found quilty by a competent
court of law; no arrest except pursuant to a
judicial warrant or during the actual com-
mission of an offence; in all cases a person
in custody must be brought before a judge
within twenty-four hours of arrest (except
for cases of *'... terrorism, espionage and il-
legal trafficking in drugs”’, discussed below);
the right of every arrested person to be in-
formed immediately and in writing of the
grounds of his arrest; the right of a detain-
ed person to communicate with, and to be
counselled by alawyer of his choice as from
the time of his being arrested or charged;
prohibition against holding prisoners inco-

1) During the military rule, more than 80 deportations of Peruvians took place.

16



municado and the duty of the authorities
to inform those concerned of the place of
detention of a person in custody; nullity of
statements obtained through violence; im-
possibility of being transferred to a juris-
diction not provided for by law and of be-
ing judged under procedures other than
those duly provided for by law; no extra-
ordinary tribunals or special commissions
to be established for this purpose.

The 1980 Constitution provides that ci-
vilians shall not be subjected to military
jurisdiction (s. 282). During the 10 years of
Military Government there was a marked
expansion of military justice. Military tri-
bunals progressively extended their compe-
tence to offences which were in no way mi-
litary and in respect of which the accused
were civilians. One of the reasons for this
was the “ideology of national security’’, ac-
cording to which the duty of the armed
forces was not only to prepare to defend
the country’s borders in the event of attack
from outside, but also internally to attack
the bases of instability and unrest which
might arise within the country.

Section 235 of the Constitution pro-
vides for the abolition of the death penalty
except in cases of high treason when the
country is in external war (but not under a
state of emergency).

Among the rights of citizens are the set
of political rights in Chap. VII of Part I,
such as the right to participate in political
affairs, to vote and to organise political
parties. In addition, there are others relat-
ing to social security, health and well-being
(Chap. III of Part I), and to education,
knowledge and culture (Chap. V of Part I).
Among the rights of workers are the right
to security of employment (s. 48), the right
to establish trade unions without prior
authorization (s. 51), the right to collective
agreements which have the force of law (s.
54) and the right to strike (s. 55).

The right of insurrection should also be

mentioned. Section 81 states that power
emanates from the people. The authorities
act as the people’s representatives. Section
82 states that nobody shall obey a usurper
government or those who assume public
functions in violation of the constitution
and laws. Their acts are void. The people
has the right to insurrection in defence of
constitutional order.

If all these rights are applied it will rep-
resent a significant innovation in the daily
practices of the authorities in respect of
civil liberties. Whilst some of the provisions
are not new others are very much so. An
example is the right to be informed of the
grounds of arrest. This would do away with
the frequent cases of political and trade
union personalities being arrested without
having the slightest information as to the
charges against them. Previously they were
not informed of the charges during the
whole time of their detention. They were
just kept in ‘‘preventive custody'' at the be-
hest of the public authorities.

Another significant new feature is the
right to be assisted by legal counsel as from
the moment of arrest. This constitutional
provision is an important tool both for law-
yers in the free exercise of their calling and
for the protection of those arrested. The
difficult situation in previous years of legal
advisers of trade unions and political lead-
ers could be singularly improved. The pro-
vision prohibiting the concealment of de-
tainees by giving the right of communica-
tion is also important.

There is, however, an exception to the
rule that personsin custody must be brought
before a judge within twenty-four hours.
The exception covers terrorists, spies and
drug traffickers who, pursuant to section 2,
sub-section 20(g), can be kept in preventive
custody for up to fifteen days. Given the
latitude with which governments some-
times endow the expressions ‘‘terrorist”
and ‘“‘spy”, there is a danger that the use of
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this provision could become a regular prac-
tice when dealing with political prisoners.

Judicial Remedies for
the Protection of These Rights

The new Constitution provides for four
remedies; habeas corpus, amparo, the pop-
ular action and the action of unconstitu-
tionality. Habeas corpus proceedings safe-
guard the citizen against the acts or omis-
sions of any authority, official or persons
which violate or threaten individual securi-
ty. Amparo proceedings gives protection
against threats or violations concerning
other Constitutional rights. Compared with
the 1933 constitution the new provision
(s. 295) limits the scope of habeas corpus
and amparo. Formerly it could be used to
enforce all individual and collective rights,
not merely the individual freedoms guaran-
teed by the Constitution. On the other
hand, there is a considerably more flexible
requirement with respect to the definition
of the person committing the violation.
There is now no condition that the im-
pugned agent must be a government offi-
cial; it is sufficient that the impugned act
be a violation of individual freedoms.

The third remedy, the “popular action”
enables interested groups to contest rules
of a general character, not relating to par-
ticular cases, such as general requlations is-
sued by the executive, or issued by regional
and local governments and other public law
authorities. It can also be used to impugn
abuse of office and other offences commit-
ted by the judiciary. It covers all the rights
recognised by the constitution, with con-
siderable latitude in respect of the identity
of the agent.

Finally, the “action of unconstitutional-
ity’" (s. 298) enables legislation, including
laws, legislative decrees, regional legislation
of a general character and municipal bye-
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laws to be set aside as unconstitutional,
either in whole or in part, when they are in
breach of provisions of the Constitution.
As in the case of the popular action, the
petitioner need not have a personal interest
in the outcome of the action. This action
is brought before a new body, the Court of
Constitutional Safeguards, composed of
three members appointed by Congress,
three by the Executive and three by the
Supreme Court of Justice.

When a decision declares a law unconsti-
tutional in whole or in part it must be com-
municated to Congress, which is then re-
quired to pass a law repealing the unconsti-
tutional legislation. If after 45 days no such
repeal has taken place, the unconstitutional
legislation will be deemed to have been re-
pealed ipso jure. The range of persons em-
powered to introduce this kind of action is
limited. Petitions may be submitted by
President of the Republic, the Supreme
Court of Justice, the Solicitor-General of
the Nation, 60 members of the Chamber of
Deputies (of a total of 180), 20 Senators
(of a total of 60) or 50,000 citizens, whose
signatures are certified by the National
Elections Jury.

States of Exception

Like some other Latin American coun-
tries, the history of Peru is marked by
states of exception which, whether pursu-
ant to general legislation on emergencies or
otherwise, have resulted in the suppression
of civil rights in different ways and under
various forms. The plain fact is that periods
of relative observance of constitutionality,
which is the guarantee of civil rights, have
been regrettably few and far between.

The chapter of the new Constitution
covering the states of exception contains
a single section, s. 231, providing for two



possible states of exception: the state of
emergency and the state of siege. In both
cases it is the executive which proclaims
the states of exception and then informs
Congress or its Standing Committee.

A state of emergency can be proclaimed
in cases of ‘‘... threats to peace or public
order, disasters or serious circumstances af-
fecting the life of the Nation”. Its period
of validity is for sixty days, thus doubling
the time provided for in the 1933 Constitu-
tion. The proclamation can be renewed
upon expiration as many times as necessary
by simple executive order.

The state of emergency has two conse-
quences. First certain constitutional safe-
guards relating to individual freedom and
safety may be suspended, namely the in-
violability of private dwellings, freedom of
assembly and freedom of movement within
the country. Imposition of the sanction of
exile is explicitly prohibited. Secondly, it is
provided that during a state of emergency
... the Armed Forces shall be responsible
for the maintenance of public order when
the President so orders” (s. 231(a)). Thus
under the new constitutional provision, it
would appear that the proclamation of a
state of emergency does not automatically
entail the transfer of power to the military.
This is left to the President of the Republic
to decide.

There are very few provisions concern-
ing the state of siege. It may be imposed in
time of ‘... invasion, foreign or civil war or
any imminent danger thereof”. A state of
siege may be proclaimed by the executive
but only for a maximum period of 45 days.
Approval of Congress is necessary for its
renewal.

The Congress plays no part in the decla-
ration of either a state of siege or a state of
emergency. It is not even required to ap-
prove the declaration ex post facto. More-
over its consent is not required for the re-
newal of a state of emergency, which can,

therefore, be proclaimed and extended in-
definitely solely by decision of the Execu-
tive. The Congress has, however, some lim-
ited control over action taken by the Exec-
utive during a state of exception. The
Chamber of Deputies has the power to lay
charges against the President of the Repub-
lic or his Ministers for violation of the Con-
stitution or other serious offences (art.
183). These charges are then considered by
the Senate. If the Senate agrees with the
charge the President or Minister will be sus-
pended and sent to trial before the courts.
The President is not authorised to dissolve
the Chamber of Deputies during a state of
emergency or siege (art. 229). (He can
never dissolve the Senate.)

It is a common feature of many consti-
tutions that a declaration of a state of
emergency will lapse after a few days if it
has not been approved by the Parliament,
which if not in session, must be recalled im-
mediately for the purpose. The history of
states of exception, not only in Latin Ame-
rica but in other regions, shows the need
for such a provision if human rights are to
be adequately protected. It would also be
desirable to give the Judiciary an express
power to enquire into the situation of de-
tainees under a state of exception, in order
to protect their lives and their personal in-
tegrity. This could be done by means of a
law regulating the functioning of art. 231
of the Constitution.

The Political and
Economic Situations

The 1980 Constitution of Peru contains
improved protection of human rights. It is
clear that the government is making genu-
ine efforts to return to democracy, but the
path is not easy. The social and economical
situation has deteriorated and there exists
serious discontent in the society, particu-
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larly among the poor. Trade unions have
been actively engaged, including strike
action, and the Congress is discussing a new
law regulating the right to strike. The op-
position has alleged widespread corruption
in governmental circles.

In the city of Cuzco, an indigenous re-
gion, the police reacted harshly against a
demonstration of workers and students
protesting against fare increases in public
transportation. One of those detained was
Antonio Ayerbe, a student who later died
in prison. After this serious incident, the
Minister of the Interior resigned from his
post apparently because he did not approve
of the “strong methods” to be applied by
the police, as demanded by some leading
members of the army and also members of
his own political party.

The power to declare an emergency was
used for the first time in October 1981. In
recent months a political group of Maoist
ideology perpetrated a number of bomb at-
tacks in the Ayacucho province. This group,

the so-called Luminous Path (Sendero Lu-
minoso) from the name of a newspaper in
Ayacucho, is in fact a group which splinter-
ed from the Communist Party in 1970. Its
members adopted Maoist positions and did
not participate in elections for the Constit-
uent Assembly in 1978. With the appear-
ance of terrorism in Ayacucho the police
invested the National University in Hua-
manga, searching for arms and weapons
which they did not find. The University
authorities strongly protested against the
invasion, at the same time denouncing the
terrorists activities of the Luminous Path.

This situation led the government to
proclaim a state of emergency in the Aya-
cucho province at the beginning of October
1981. The Commission of Human Rights
of the Chamber of Deputies published a re-
port expressing their concern about the sit-
uation and describing some cases of viola-
tions of human rights in Ayacucho pro-
vince following the declaration of the state
of emergency.

South America

“Openings’’ in the Military Regimes

of the South Cone

The countries of the ‘South Cone’ of
South America have been seeking to de-
monstrate that they are moving in the di-
rection of an “opening to democracy’, in
order to appease both international opinion
and the restive internal demands for a re-
turn to democratic rule and a greater re-
spect for human rights. Essentially, how-
ever, nothing has altered, and the leaders of
the movement for change are still in danger
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of arrest, imprisonment and, at times, tor-
tured.

ARGENTINA

In Argentina, the state of siege contin-
ues. Some of the prisoners held in adminis-
trative detention without trial have been
released, the press has been able to publish



more than before, though still far from be-
ing a free press, and the ‘suspended’ politi-
cal parties have been invited to enter into
discussions with the government.

On the other hand, President Viola re-
peats that no elections will be held during
the next few years, and that in 1984 an-
other military president will be nominated
by the ruling Junta, this despite his having
said in a speech to the Business Interna-
tional Corporation that ‘‘the nation has re-
covered its peace and security’’.

When the armed forces seized power in
1976, among their declared objects were to
create the basis for a democratic system
and to end corruption. They have as yet
fajled on both counts. There is a severe
economic crisis, with increasing bankrupt-
cies in industry and financial scandals which
have led to a big drop in Central Bank re-
serves. Annual inflation has risen to 135 %.
All these factors are the basis for growing
economic and social discontent and pro-
tests.

In June 1981, 1,200 automobile work-
ers were arrested following a demonstra-
tion protesting against the closure of their
factory. In July, 24 union leaders were im-
prisoned for organising a National Day of
Protest about the crisis in the economy. In
November, the CGT trade union confedera-
tion organised a march, with the implicit
support of the Catholic Church, to the
Church of San Cayetano, the patron saint
of labour, demanding ‘Bread, Peace and
Work’. It is claimed that 50,000 workers
took part in the march and ended chanting
slogans against the dictatorship.

Political parties, bar associations and hu-
man rights organisations are actively pres-
sing for a return to constitutional rule.
They are consequently subject to persecu-
tion, threats, physical attacks and arrest.
The Nobel Peace Prize winner, Arg. Perez
Esquivel, has received threats of assassina-
tion and has had bombs thrown at his office.

Another target for attack are the ‘Moth-
ers and Grandmothers of May Square’, so-
called after their demonstration there on
behalf of their ‘disappeared’ sons and
daughters and grandchildren. They have
recently submitted 74 documented cases of
disappeared children to the Working Group
on Disappeared Persons of the UN Com-
mission on Human Rights.

Not only has the Argentine government
never given any explanation of the disap-
pearances, which are now believed to num-
ber over 15,000 since 1975, but they en-
acted a law in 1979 (Law 22068) whereby
either the State or a member of a disap-
peared person’s family can ask for a decla-
ration of the death of a missing person 90
days after an official demand for informa-
tion on the person’s whereabouts. This law,
which infuriated the wives and parents of
the disappeared, has already fallen into dis-
use.

Reports by many non-governmental or-
ganisations charging that the disappearances
were the work of the security forces, or of
paramilitary organisations in collusion with
the security forces, were dismissed as Mar-
xist propaganda. However, when a commis-
tee of the inter-governmental Inter-Ameri-
can Commission on Human Rights came to
the same conclusion at the end of 1979,
the military Junta could no longer dismiss
the accusations. It is clear that they gave
instructions accordingly, with the result
that the annual disappearances which were
numbered in thousands up to the end of
1979, fell in 1980 to some 60 cases and
still fewer in 1981. Moreover, following the
international machinery established in the
United Nations for reporting disappear-
ances, some of those who have since disap-
peared have reappeared some days later.
This is gratifying evidence of the effective-
ness of international action.

Recognition of the armed forces’ re-
sponsibility for some at least of the disap-
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pearances came in a remarkable form in a
lecture given by General Nicolaides on the
power structure in Argentina. He said that
the armed forces had participated in March
1980 in the arrest of 10—14 persons who
are still missing and that he had personally
interrogated one of them. By way of justi-
fication he commented, “We must remem-
ber that there is a Communist Marxist in-
ternational movement, which has been in
existence since 500 years before Christ and
still influences the world”. It is difficult to
attribute to anything other than anti-semit-
ism this remark by one of those who are
supposedly preparing the country for a re-
turn to democracy.

The Ministry of Interior recently stated
that they still held 980 people under ad-
ministrative detention without charge or
trial. Some of them have been held since
the state of siege was established in 1974.
They are denied their constitutional right
to elect to go into exile instead of remain-
ing in detention (derecho de opcién).

Military Tribunals, known as Councils
of War, established by Law 21461 in De-
cember 1976 are still in operation. They
have jurisdiction to try civilians for politi-
cal offences, and have given sentences of
up to 25 years imprisonment. Under the
ordinary law confessions are admissible
only when made in the course of the preli-
minary judicial investigation (summario).
Now the law has been changed to make ad-
missible statements made to the police and
other security authorities during adminis-
trative detention, when the suspect has no
defence lawyer and is held incommunica-
do. This operates almost as an invitation to
use torture.

Two of the suspended political parties
recently called for discussions with other
parties to draw up an ‘emergency plan’.
They have been joined by three other par-
ties and a ‘Political Junta' composed of the
five leaders of these parties, though not
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legally recognised, has been able to meet.
They are in the process of seeking agree-
ment on proposals for ending the emer-
gency and returning to democracy. The mi-
litary Junta has made clear that a condition
for any change is that no inquiries are
made into the activities of the armed forces
under the military regime.

Even the limited relaxation which has
taken place has given rise to fears of an in-
ternal coup by hard-liners in the army to
put a stop to the growing expressions of
protest. With 2 million Argentinians in ex-
ile, the majority for economic reasons, the
rest as political refugees, the discontent is
likely to grow. As was stated in the report
of the Colloquium in Madrid in October
1981 on the Challenge of Human Rights in
Latin America, organised by the Council of
Europe, the continuation of underdevelop-
ment and of deep social inequalities is at
the root of the violations of human rights,
and the solution can only be found in a
pluralist democratic system.

URUGUAY

ICJ Review No. 24 (June 1980) review-
ed the human rights situation in Urugquay.
Since then the regime has attempted to
achieve some legal validity by submitting
to a popular referendum a mockery of a
‘democratic’ Constitution drawn up with-
out any process of consultation. It was de-

_ cisively rejected by the people. Anticipat-

ing this result, military leaders announced
beforehand that rejection of their draft
constitution would be interpreted as accep-
tance of the existing regime.

A new departure in the violation of hu-
man rights is the retrial of political prison-
ers for acts for which they had already
been tried and sentenced, and the trial of
prisoners for subversive offences alleged to
have been committed in prison. The aim is



to prevent the release of prisoners whom
neither torture nor years of imprisonment
in harsh condition has broken or shaken in
their political beliefs, and who are accord-
ingly considered dangerous.

The device for re-trying convicted pris-
oners is a 1975 decree which retroactively
transferred cases in the civilian jurisdiction
to the military jurisdiction. As there is an
elaborate and prolonged procedure for re-
viewing trials in the civilian jurisdiction,
this enabled the military courts to re-try
prisoners who had already served many
years of a sentence given by a civilian
court. Among the accusations of subversive
activities while serving sentences in prison
is an incredible charge of preparing an
invasion of the country frorrq abroad in
order to secure the release of the political
prisoners.

Another development relates to associa-
tions of members of the families of politi-
cal prisoners, meeting together to provide
the prisoners with material and moral as-
sistance and with legal aid, which have
been prohibited.

Formerly the members were arrested for
short periods, and subjected to threats and
occasionally a beating up. Now the mem-
bers of such associations are tried and
condemned for ‘assisting a'\subversive asso-
ciation’. .

The state of siege remains in force, as
does Institutional Act No. 4, which banned
nearly 10,000 citizens from all political
activity for 15 years.

However, the government has invited

certain political parties to discussions, but
as the rights of assembly, association and
political activity are still prohibited, it is
the government which chooses their spokes-
men. :
The reasons for this limited ‘opening’
are to be found in the need for Uruguay to
improve its international image and break
out of its isolation.

CHILE

In 1975 an organisation representing all
trade union tendencies in Chile, known as
Coordinadora Nacional Sindical (CNS) was
formed. In November 1980 it organised a
3-day consultation of 600 delegates from
267 organisations, most of them legally
recognised, at Punte de Tralca in the Prov-
ince of Santiago.

The meeting recognised that the CNS,
although not legally recognised, was the
“main leader of the Chilean trade union
movement'’ and unanimously mandated it
to draw up a document with their demands
to present to President Pinochet.

A summary of the conclusions of the
consultation was published, signed by the
textile workers’ leader Manuel Bustos and
the mine workers’ leader Alamiro Guzman.
Both were prosecuted under Decree Law
2347 of 20 October 1978 for ‘opposing
public order and state security’ by ‘arrogat-
ing to themselves representation of sectors
of workers without having the required
legal personality’. They were each sentenc-
ed to imprisonment on 17 June 1981, but
were released on parole.

On 18 June 1981, in accordance with
the Punta de Tralca decision, a National Pe-
tition demanding certain minimum rights,
signed by 500 trade union organisations,
representing 800,000 workers, was sent to
President Pinochet, after the Minister of
Labour and Social Security had refused to
grant an interview to the CNS National Ex-
ecutive. The demands put forward related
to the legislation on contracts of employ-
ment, freedom of association, collective

bargaining, wages, social security and hous-

ing,

Proceedings were launched immediately
through the Minister of the Interior against
the 11 leaders of the CNS. One who was
abroad was prohibited from re-entering the
country. The other 10 were arrested. All
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except Manuel Bustos and Alamiro Guz-
man were released on bail. The accused are
charged with the same offence under De-
cree Law 2347, and with political proselyt-
ism, activism, and violation of Article 8 of
the new Pinochet Constitution which states
that all organisations considered as being
against the interests of national security
are classed as totalitarian and terrorist or-
ganisations. (Is this how terrorists are born
in the so-called ‘authoritarian but not total-
itarian’ societies?)

In response to this, a group of over 25
prominent persons, including the Christian
Democrat former President, Eduardo F'rei,
was formed, who rejected the action of the
government and expressed their solidarity
with the prisoners and their intention to
defend freedom of association. Four of
them, prominent lawyers who had offered
their services to defend the accused, includ-
ing Jaime Castillo, Chairman of the Chilean
Commission for Human Rights and Minis-
ter of Justice in the Frei Government, were
expelled from the country. As these were
the only ones to be expelled, the conclu-
sion is irresistible that their expulsion was
due to their being the defence lawyers of
the accused. The rest of the group were
publicly threatened by the Minister of La-
bour ‘not to take any action of solidarity
with the prisoners if they do not want to
suffer the same fate as the lawyers who
were banished’.

It remains to be seen what view the Chi-
lean courts will take of these prosecutions
against trade union leaders for exercising
their right of petition supposedly granted
under the Chilean Constitution. It is hard-
ly to be expected that they will be acquit-
ted.

As to the exiled lawyers, it should be
added that there is no form of appeal
against an executive order for expulsion
from the country. The only requirement
under Article 24 of the transitory provi-
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sions of the 1980 Constitution is that a
“state of danger of disruption of internal
peace’’ must have been proclaimed before-
hand, in addition to the state of siege in
force since 1973. General Pinochet took
the precaution of making this proclamation
on 11 March 1981, when he began his new
8 year term as President. In his inaugural
address he said that all political activity
would continue to be prohibited and that
terrorism would continue to be combatted.

The position of Chilean exiles wishing
to return is very uncertain. On 10 March
1980 the Supreme Court confirmed the de-
cree forbidding Andres Zaldivar, President
of the Christian Democrat Party of Chile,
to enter the country. Those with a passport
marked with the letter “L” (limited) must
inquire at a Chilean consulate to learn
whether they will be given permission to
return. A survey of requests made to one
of the European Chilean consulates showed
that two replies were received to 50 re-
quests. Both were in the negative. Persons
without an “L’" on their passports must
run the risk of going to Chile and finding
out at the frontier whether their entry will
be permitted. Those who do manage to re-
turn have to face considerable economic
difficulties as well as harassment from the
security services. In some cases, this has led
them to leave the country again.

PARAGUAY

The general state of repression has not
changed from that described in ICJ Review
No. 22 (June 1979). Nor have any state-
ments been made concerning an ‘‘opening’’
towards democracy.

The state of siege, in force since 1954,
has been continued.

Political bans continue and the only po-
litical parties to be active are those that
have received the necessary authorisation



from the regime.

Political prisoners remain few in num-
bers. There are believed to be only 11 still
in prison.

There is a growing sense of prosperity in
the capital and south-east part of the coun-
try, linked with the benefits of the im-

mense hydro-electric plants under con-
struction which will export electricity to
Brazil. Paraguay’s growth rate is now the
highest in Latin America. As yet the bene-
fits have not been felt by the mainly Indian
(indigenos) urban and rural poor.
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COMMENTARIES

Implementation of the International Covenant on
Economic, Social and Cultural Rights:
ECOSOC Working Group

The International Covenant on Econom-
ic, Social and Cultural Rights entered into
force on January 3, 1976. It has so far been
ratified or acceded to by 69 States. The
Covenant entrusts the Economic and Social
Council of the United Nations (the Coun-
cil) with the responsibilities of monitoring
the implementation by States Parties of its
provisions and of ensuring progress made in
the rights recognized therein.!

The principle function assigned to the
Council by the Covenant is the examina-
tion of the reports States Parties are requir-
ed to submit periodically (in accordance
with procedures set out in articles 16—18
of the Covenant) on the measures adopted
and the progress made towards the realiza-
tion of the rights set forth in the Covenant.
The Covenant suggests, but does not re-
quire, that the reports also discuss the dif-
ficulties that States have encountered in
achieving these rights.

The Council may also take action with
regard to States reports in any of three
forms. It may, under Article 19, refer the
report submitted by States Parties or by
specialized agencies of the UN to the UN
Commission on Human Rights for study

and for general recommendation or infor-
mation. Under Article 21, it may submit
reports with recommendations of a general
nature to the General Assembly. And un-
der Article 22, it may bring to the atten-
tion of other UN organs and specialized
agencies matters arising out of the reports
which might assist those bodies in deciding
on the advisability of measures likely to
contribute to the effective implementation
of the Covenant.

In contrast both to the International
Covenant on Civil and Political Rights and
to the Convention on the elimination of
All Forms of Racial Discrimination, the
Covenant on Economic, Social and Cultural
Rights contains no provisions which allow
for the filing either of inter-state or of indi-
vidual communications alleging failures by
States Parties to give effect to the Cove-
nant. So far, the Council has concentrated
on developing effective procedures for the
consideration of State reports. Its progress
in this regard has been slow and it has en-
countered considerable difficulties in this
task. It has taken no action yet under Ar-
ticles 19, 21 and 22.

1) Several proposals were advanced during the drafting of implementation procedures for the Cove-
nant at the 21st session of the General Assembly in 1966, including the formation of a committee
of experts organized along the lines of the Human Rights Committee under the Covenant on Civil
and Political Rights and the Committee on the Elimination of Racial Discrimination. The existing
formula was adopted on the basis that the requisite expertise for the consideration of reports was
already available in the Council and specialized agencies, and that the Council was better suited to
the task of taking action under articles 19, 21, 22 and 23 of the Covenant (see pp. 4, 5 in Report

of the Secretary General, E/1981/6).
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Development of Procedures for
Examination of States Reports

Upon entry into force of the Covenant
in 1976, the Council adopted resolution
1988 (LX) which established procedures
for the submission of reports by States Par-
ties to the Covenant and by specialized
agencies, and procedures for the considera-
tion of these reports by the Council. The
Resolution provides for reports to be sub-
mitted in three biennial stages. First stage
reports, initially due in 1977, cover Arti-
cles 6 to 9 of the Covenant, which focus on
employment, trade union and social securi-
ty rights. Second stage reports, dealing with
the right to health, the right to an adequate
standard of living, and rights of the family,
were initially due in 1979. Third stage re-
ports which focus primarily on educational
and cultural rights and were due in 1981.
The resolution requests the Secretary-Gen-
eral, in cooperation with the specialized
agencies concerned, to draw up general
guidelines for the reports to be submitted
by States Parties and by specialized agen-
cies.

Resolution 1988 (LX) also calls for the
establishment of a sessional working group
of the Council to assist it in the considera-
tion of these reports. The group’'s member-
ship is to be constituted with due regard to
equitable geographical distribution. Repre-
sentatives of specialized agencies concerned
can take part in the proceedings of the
working group when matters falling within
their respective fields of competence are
considered.

Accordingly, in 1978, the Council in de-
cision 1978/10, established a framework
for the composition and administration of
a Sessional Working Group on the Imple-
mentation of the Covenant, subject to re-
view in 1981. The Working Group is com-
posed of 15 States members of the Council
which are also States Parties to the Cove-

nant, chosen in equal numbers for the five
geo-political regions of the UN: i.e. 3 mem-
bers from African, Asian, East European,
Latin American and from West European
and other States. Members are appointed
by the President of the Council in consulta-
tion with the regional groups. Any State
Party or UN member State can participate
as an observer in the proceedings of the
Working Group, as can representatives of
concerned specialized agencies. In this
same decision, the Council requested the
Working Group to prepare for the consider-
ation of the Council, recommendations on
its methods of work in connection with re-
ports of States Parties to the Covenant.

During its Spring session of 1978, the
Council also decided (1978/9), in order to
facilitate the work of the Working Group,
to request the Secretary-General to prepare
an analytical summary of States reports,
and to submit the analytical summary to
the Council in connection with its consid-
eration or reports at each stage of the re-
porting program outlined in resolution
1988 (LX). The Council also decided that
the Working Group be provided with sum-
mary records of its proceedings.

The Sessional Working Group on the
Implementation of the International Cove-
nant on Economic, Social and Cultural
Rights met for the first time in 1979. It de-
voted its first session to the formulation of
methods of work, which were subsequently
adopted in resolution 1979/43 of the
Council. They provide, inter alia, that the
Working Group meet annually during the
first regular session of the Council; that the
President of the Council notify the States
Parties as early as possible of the opening
date and duration of the session of the
Working Group; that representatives of the
reporting States may be present when their
reports are examined by the Croup, and
that they may make statements on these
reports and answer questions put to them
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by members of the Group. Furthermore,
the resolution entrusts the Working Group
with the task of considering reports of the
specialized agencies, submitted to the
Council in accordance with article 18 of
the Covenant and the programme estab-
lished under resolution 1988 (LX), on the
progress made in achieving the observance
of the provisions of the Covenant falling
within their scope of activities. The resolu-
tion, in addition, provides that the Working
Group may submit to the Council propo-
sals concerning the recommendations of a
general nature referred to in article 21 of
the Covenant. It may also make suggestions
for the consideration of the Council with
reference to articles 19, 22 and 23. The
decision calls on the Working Group at
each session to consider the status of sub-
mission of reports under the Covenant and
to make appropriate recommendations to
the effect that the Secretary-General should

send reminders to delinquent States Par--

ties.

At the conclusion of each session the
Working Group is required to submit to the
Council a report on its work, and it is asked
to try to work on the basis of consensus.

The Sessional Working Group,
19801981

The Working Group began its considera-
tion of reports at its 1980 session and re-
cently held its second substantive session in
April 1981. It has so far considered 26 first
stage reports and 21 second stage reports,
and devoted considerable time to the dis-
cussion of its procedures. It has hardly
made an encouraging start. The examina-
tion of reports has been cursory, superfi-
cial, and politicized. It has neither estab-
lished standards for evaluating reports nor
reached any conclusions regarding its exam-
ination of reports.
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The Working Group’s own reports to
the Council have been procedural, giving
no indication as to how States Parties are
complying with the provisions of the Cove-
nant. They have merely provided a listing
of States reports considered. This has been
discouraging for some States who have put
considerable effort into fulfilling their re-
porting obligations under the Covenant.
Iialy, for instance, noted during the most
recent session of the Council (May 8, 1981)
that the preparation of its report on eco-
nomic rights, just completed, had taken
almost a year of intensive work and that
the prospect of seeing this report mention-
ed in next year’s working group report
only by its document number was hardly
encouraging for the preparation of its re-
port on social rights.

The development of its working proce-
dures and their application have been ham-
pered by political considerations. This has
been particularly evident in the Group’s
disputes over procedures for participation
by specialized agencies. Despite the strong
cooperative role provided for specialized
agencies with respect to the examination of
States reports in the Covenant, and its spe-
cific elaboration in Council resolutions
1988 (LX) and 1979/43, there have been
attempts within the Group to impede the
participation of specialized agencies. The
Group has so far made no recommenda-
tions to the Council regarding articles 19,
21, 22 or 23 of the Covenant.

Numerous difficulties have hindered the
Group in its work. These have been the
subject of much discussion both formally
and informally, within the Working Group
itself and within the Council in its review
of the composition, organization and ad-
ministrative arrangements called for initial-
ly in its resolution 1978/10.

The difficulties encountered by the
Working Group are related in large part to
its composition and membership and to the




timing and duration of its meetings. Present
scheduling, which provides for only one
session of a few weeks during the Spring
session of the Council each year, has pre-
vented the Working Group from thorough-
ly examining the reports submitted under
the Covenant. Members of the Working
Group generally have other meetings of the
Council to attend concurrently, and this
has often led to irregular attendance at
meetings of the Working Group and to in-
adequate preparations by members. Two to
three weeks a year has been insufficient
time in which to conduct more than a su-
perficial review of the reports. At both its
1980 and 1981 sessions, the Working Group
examined a total of over 20 reports each
time at a rate of 2—-3 reports a day. More-
over, this schedule has not allowed enough
time for the Working Group to draft ade-
quate reports on its work for consideration
by the Council.

In keeping with the changing member-
ship of the Council, members are selected
for one year terms. The result has been a
general lack of continuity and consistency
in the Group’s work particularly in the de-
velopment of procedures for evaluating re-
ports.

Neither the Covenant nor relevant Coun-
cil resolutions specifically require that re-
ports be examined by experts in matters
dealt with under the Covenant. Most partic-
ipants have been drawn from mission staffs
with a political or diplomatic rather than a
technical expertise. This lack of expertise
results in a level of questioning often below
the level of the reports themselves.

Review of the Composition,
Organization and Administrative
Arrangements of the Working Group

Preliminary discussions concerning the
1981 review of the Working Group, called
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for in Council resolution 1978/19, were
held both formally and informally during
the 1980 sessions of the Working Group
and the Council. The review which began
formally during the Council’s organiza-
tional session for 1981, was continued in
the Council’s Spring session and has been
extended for another year.

The review has centered on the efficacy
of the Working Group in its present form
and on the necessity for restructuring it.
An increasing number of States, mostly
States parties to the Covenant from Eastern
and Western Europe, have submitted their
views on the subject, and the Council has
recently decided on some improvements.
But no consensus has yet emerged on the
central question, which is whether there is
need for reform or whether existing mecha-
nisms should be maintained. The Council
agreed in its most recent session that fur-
ther time was needed for a thorough exam-
ination of the question.

There are strong divisions on the ques-
tion of reform, primarily between East Eu-
ropean and Western States. Relatively few
developing countries have formally present-
ed their views on the subject. Many States
(mostly Western) feel that the present pro-
cedures do not enable the Council to dis-
charge its responsibilities under the Cove-
nant, and are calling for a substantial revi-
sion of the Working Group’s arrangements
as set forth in Council resolutions 1978/10
and 1979/43. A number of these including
Italy, France and Cyprus are calling for a
step-by-step approach to reform. Other
States, primarily East European, are gener-
ally satisfied with the Group under its pres-
ent framework as established in resolution
1978/10.

There is a growing body of opinion
within the Council concerning the prob-
lems encountered by the Working Group
with recommendations for improving its
procedures. In accordance with Council

29




resolution 1980/24, the Secretary-General
has also made recommendations. An in-
creasing number of States parties, mostly
Western, have expressed interest in raising
the stature of the Working Group closer to
that of the Human Rights Committee un-
der the International Covenant on Civil and
Political Rights. In this regard frequent re-
ference has been made throughout the re-
view to resolution 32/130 in which the
General Assembly accords equal impor-
tance to the two international human rights
Covenants. A number of carefully consider-
ed proposals for reform have been put for-
ward to this end.

At its first reqular session in 1981, the
Council decided that the title of the Work-
ing Group be changed to a *‘Sessional
Working Group (of Governmental Experts)
on the Implementation of the International
Covenant on Economic, Social and Cultural
Rights' (emphasis added), and that the
Group hold annual meetings of three weeks
beginning one week before the first reqular
session of the Council. The Council also
agreed to some refinements in the Working
Group’s methods of work: that a review of
the status of the submission of reports by
States parties to the Covenant be annexed
to the report of the Working Group at each
session along with a list of States parties to
the Covenant; that the understanding
reached on the role and participation of
the specialized agencies by the 1980 Group
after much dispute be formalized;> and
that the preparation of analytical summa-
ries be suspended. These changes had been
suggested to the Council in the 1981 report
of the Working Group in the form of a
draft decision (see E/1981/64). The Coun-

cil adopted the decision without a vote on
May 8, 1981, along with the decision to
continue its review at its first reqular ses-
sion of 1982 (E/1981/L.38). Many States
regarded these changes as a first step to-
ward increased effectiveness, but felt that
in themselves they were not adequate for
real improvement.

A more detailed account of the review
and recommendations for change will now
be given.

The Working Group during its 1980 ses-
sion discussed some of the difficulties it
had encountered in 1979 and 1980. It in-
cluded in its report to the Council (E/1980/
60) a number of proposals for improve-
ment which it had also considered albeit in-
conclusively. The Group recommended to
the Council that these proposals be taken
into account in the Council’s review. They
suggested

— that the Working Group meet pre-ses-
sionally, for a period of 3 weeks annual-
ly before the first reqular session of the
Council;

— that in view of the difficulties encoun-
tered every year in connection with the
appointment of the members as a result
of annual changes in the membership of
the Council, that membership be ap-
pointed instead from a list of candidates
nominated by States parties which are
members of the Council and possessing
expertise; and

— that these members be appointed for
terms of 2—3 years.

The efficacy of the Group and its im-
pending review were the main subjects of a

2) The understanding reads: ‘““The representatives of the specialized agencies concerned would make
general statements on matters relating to their field of competence at the end of the discussion by
the Working Group of the report of each State Party to the Covenant, and States Parties presenting
reports to the Group would be free to respond to, or take into account, the general comments
made by the specialized agencies.” (See E/1981/64)

30



brief discussion by the Council of the re-
port of the 1980 Group at the Council’s
first regular session of 1980. During the
discussion, limited to statements by nine
States®, dissatisfaction with the Group’s
procedures was strongly indicated and the
need for reform expressed by a few. Dele-
gations from FRG and the UK advanced
specific recommendations for change.

Noting that the Group had “‘encounter-
ed certain difficulties in discharging its re-
sponsibilities under the present arrange-
ments,” the Council, in accordance with
resolution 1978/10, adopted resolution
1980/24 calling for a review at its organiza-
tional session for 1981 of the composition,
organization and administrative arrange-
ments of the Working Group; and request-
ing the Secretary-General to assist the
Council in its review by soliciting the views
of members of the Council and all States
Parties to the Covenant on future arrange-
ments for the Group, and to submit a re-
port together with his own comments, to
the Council at its organizational session.
This resolution was co-sponsored by Cana-
da, Cyprus, Ecuador, Finland, FRG, Jamai-
ca, Japan, Libya, Senegal, Spain, Sweden
and the UK.

At the suggestion of the President of the
Council (Mr. Mavrommatis of Cyprus) at
the Spring 1980 session of the Council, in-
formal meetings on the subject were held
during the Council’s second regular session
in summer 1980 with a view to facilitating
the proceedings at the Council’s forthcom-
ing organizational session. However, these
were inconclusive.

Only 17 States (all except Thailand be-
ing Parties to the Covenant)?, primarily
East European and Western, submitted their
views on the future composition, organiza-

tion and administrative arrangements of
the Working Group in response to the
Council’s request. These were incorporated
in the Secretary-General’s Report to the
Council together with his own analysis.
This report (E/1981/6 of 8 January and
add. 1 of 26 January and add. 2 of 2 Feb-
ruary 1981) represents the first detailed de-
scription and analysis of the Working Group
to be circulated generally within the UN.

Replies from Western States and Senegal
favoured substantial revisions of composi-
tion, membership and scheduling of meet-
ings and presented detailed recommenda-
tions in this regard. East European States
felt that the present arrangements were sa-
tisfactory. With regard to composition and
membership of the Working Group, many
replies called for an expert body and a
more consistent and permanent machinery.
Replies from Austria, FRG, Finland, Italy,
Senegal and the UK supported the estab-
lishment by the Council, under its own
auspices, of a group of experts to examine
reports. The number of members and the
question of their geographical distribution
could be decided upon by the Council. The
Secretary-General also stressed the impor-
tance of a more constant machinery, refer-
ring as a possible solution to the suggestion
made by the Working Group (E/1980/60)
that the Council might appoint member-
ship for a period of 2—3 years from a list
of candidates possessing expertise, to be
nominated by States Parties to the Cove-
nant.

With regard to the timing and duration
of meetings, the main concern expressed in
replies was to allow more time for consid-
eration of reports and to limit conflicts of
schedule. Replies from all States supported
extending the duration of meetings to three

3) FRG, UK, Finland, USSR, Chile, France, Libya, Argentina & Brazil.

4) Austria, Bulgaria, Byelorussian SSR, Canada, Finland, France, GDR, FRG, Hungary, Netherlands,
Panama, Senegal, Thailand, Ukranian SSR, USSR, UK.
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or more weeks annually. Several replies fa-
voured the option also put forth by the
Group in E/1980/60, that meetings be
scheduled before the first reqgular session of
the Council. The Secretary-General indicat-
ed that such a pre-sessional arrangement
would be difficult to schedule because of
the number of other committees already
meeting at that time. He indicated however
that scheduling conflicts would be avoided
if the Group were changed into a group of
especially appointed experts or if the Group
were t0 meet as an inter-sessional body,
e.g., in May, with its report being consider-
ed at the second regular session of the
Council.

Some replies commented on the Group’s
methods of work. In the Secretary-Gener-
al’s opinion, the methods of work adopted
by the Council in resolution 1979/43 pro-
vide an adequate framework for thorough
consideration of reports provided that the
difficulties relating to the composition,
membership, training and duration of its
meetings be resolved.

Several recommendations made called
for intensifying the cooperation by the
Working Group with the specialized agen-
cies. The Secretary-General submitted ex-
cellent comments clarifying the role and
functions of the specialized agencies under
the Covenant and Council resolution 1988
(LX) and 1979/43, a subject which had
been highly contentious and confused dur-
ing the Group’s 1980 session. The Secreta-
ry-General pointed out that though Coun-
cil resolution 1979/43 entrusts the Work-
ing Group with the task of considering the
reports of the specialized agencies, the re-
solution does not indicate whether this
consideration should be distinct from or
made in conjunction with the considera-
tion of States reports. In the opinion of the
Secretary-General, greater benefit is to be

5) These changes are described above.
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derived from the expertise of specialized
agencies by referring to their reports in the
course of the individual examination of
States reports as was done in the Group’s
1980 session, rather than by considering
them separately. In this way repetition is
avoided and the representatives of the
States Parties concerned can comment on
matters relating to their country arising out
of the reports of specialized agencies. The
Secretary-General stressed the importance
of this given the Covenant’s intention (Ar-
ticle 18) that agency reports indicate the
‘“‘progress made in achieving the obser-
vance’ of the Covenant, and include “‘par-
ticulars of decisions and recommendations
on such implementation adopted by their
competent organs.”

At its organizational session for 1981,
the Council debated the question of the
future composition, organization and ad-
ministrative arrangements of the Working
Group in a number of closed informal
meetings. No agreements were reached.
The Council decided to keep the matter
under future review at its 1981 Spring ses-
sion (resolution E/1981/102).

Though not specifically instructed by
the Council to do so, the Working Group
during its 1981 session included the review
as an item in its agenda and devoted a num-
ber of closed informal meetings to it. The
Group was strongly divided on the ques-
tion. It reached a consensus on a few re-
commendations to the Council for changes
in name, scheduling and work methods,
which the Council later adopted,® but
reached no agreement on the question of
structural reform.

The first in-depth, open debate by the
Council on the question of whether the
Sessional Working Group in its present form
was effectively monitoring the implementa-
tion of the Covenant took place during the



Council’s first regular session of 1981, last-
ing for three meetings, on May 6 and May
8 (a.m. and p.m.). Twenty-one States took
part®, all but one (Brazil) being States Par-
ties to the Covenant, and over half of them
from the western group. The ILO present-
ed a statement as well.

An increasing number of States, mostly
western, were in favour of reform. East Eu-
ropean States felt no need for restructur-
ing. No agreement was reached on the sub-
ject. Most States were not satisfied with
the outcome of the review so far and sup-
ported the proposal submitted by the
Netherlands at the outset of the discussion,
that the review be continued for another
year. The Netherlands delegation introduc-
ed its proposal on the basis that the draft
decision advanced by the Working Group
in its report to the Council (E/1981/64)’
contained interesting suggestions but did
not constitute any real review; and that the
Council itself should engage in a thorough
review of its monitoring methods. East Eu-
ropean States plus a few others in particular
Ecuador and India (who were members of
the 1981 Group), favoured concluding the
review on the basis of the consensus achiev-
ed on the subject by the 1981 Working
Group (E/1981/64), and objecied to a “‘re-
opening of the debate” as proposed by the
Netherlands.

The report of the 1981 Working Group
which as in 1980 was largely procedural,
elicited much dissatisfaction in the Council.
The nature and role of these reports was
debated for the first time. With the excep-
tion of East European States, most States
felt that reports should evaluate how each
State Party is implementing provisions of
the Covenant in order to enable the Coun-
cil to fulfil its monitoring responsibilities.

-

Some felt that reports should describe the
results of the Group’s examination of
States reports in a manner similar to the
reports of the Human Rights Committee.
Denmark pointed out that it was difficult
for States which were not members of the
Working Group to evaluate States Parties’
performance under the Covenant since the
report did not indicate this. The Nether-
lands remarked that as only 15 members
(out of 54) of the Council were members
of the Croup, it was impossible for the
Council adequately to discharge its moni-
toring functions. Its task was further handi-
capped by the lack of publicity given to
the Group’s work; the absence of press re-
leases; the long delays in issuing summary
records (only 2 summary records of the
Working Group’s meetings had been issued
by the time the Council met to discuss the
Group); the limited circulation of docu-
ments related to the work of the Group;
and the limited seating in the Group's meet-
ing room.

Many States presented to the Council
carefully thought out proposals and recom-
mendations for improving the composition,
organization and administrative arrange-
ments of the Group. Some (Canada, UK,
FRG, France and Italy) reiterated views
which they had previously expressed in the
Secretary-General's Report (E/1981/6).
Most States, however, were presenting their
recommendations formally for the first
time. Their views were often similar to
those contained in the Secretary-General's
report.

Most recommendations called for chang-
ing the Group into a body of experts. Opi-
nions were divided fairly evenly as to
whether or not the experts should represent
their governments or serve in their individ-

6) Mexico, Netherlands, Canada, Ecuador, France, U.K., Japan, Norway, FRG, Byelorussia, Italy,
Brazil, Bulgaria, GDR, Cyprus, New Zealand, India, USSR, Denmark, Spain, Australia.

7} See (p. 9, paragraph 1).
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ual capacities. Several States favoured the
establishment of a Group of experts orga-
nized along the lines of the Human Rights
Committee. In general it was felt that re-
ports deserved to be examined with the
same seriousness and expertise that went
into their preparation. Consideration was
given to the complications posed by the
different areas of expertise covered by the
Covenant. In this regard, Cyprus suggested
that there might be three kinds of experts,
with separate ones for economic, social and
cultural rights. A number of States called
for stronger cooperation with the specializ-
ed agencies.

The issues of timing of meetings and
their duration were often addressed. Many
States called for a schedule which would
involve fewer conflicts for participants and
which would allow for a more thorough
examination of States reports and the pre-
paration of detailed reports to the Council.
The possibilities of inter-sessional and pre-
sessional meetings were discussed. A num-
ber of views favoured longer terms of mem-
bership on the Group in order to simplify
the annual process of defining the Group’s
composition and to ensure that the Group
accumulate experience in considering re-
ports. Many States favoured extending the
appointments of members to terms of 2—-3
years. Several States (e.g. France, Italy, the
Netherlands) supported the view that there
should be a more equitable geographical
distribution of the Group. Italy suggested
that this could be realized as soon as the
Covenant was ratified by half the members
of the U.N. Recommendations addressed a
variety of other subjects such as increasing
publicity for the Working Group.

Status of Submission
of States Reports

Many States parties reports under all
three stages are overdue. Although the
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Council has authorized the Working Group
to recommend that reminders be sent to
States whose reports are overdue, the Work-
ing Group has yet to submit such recom-
mendations.

Neither the Working Group nor the
Council have analyzed the problem of over-
due reports. The most recent report for-
mally available on the status of submission
of reports by States Parties to the Cove-
nant is contained in E/1981/12 of 12 Feb-
ruary, 1981, but it deals only with the sta-
tus of second stage submissions. This docu-
ment states that as of 1 February, 1981, re-
ports under the second stage had been re-
ceived from only 22 out of 60 States Par-
ties whose second stage reports were due in
1979. There exists no recent indication of
the status of submission of first or third
stage reports.

The Working Group raised the problem
of overdue reports for the first time in its
1981 session. It recommended in its report
to the Council that the Council in its cur-
rent session address an appeal to the States
Parties that have not submitted their re-
ports to do so as soon as possible. As al-
ready stated, the Council adopted in May
1981 the Working Group's proposal that an
indication of the status of submission of re-
ports be annexed to the report of the Work-
ing Group at each session.

The 1980 Session of
the Working Group

The 1980 Working Group, under the
chairmanship of its member from Hungary,
reviewed 24 first stage States reports, deal-
ing with employment, trade union and so-
cial security rights. As the Latin American
countries were unable to agree on the sub-
mission of a third candidate, the 1980
Working Group only had 14 members: Li-
bya, Senegal and Tanzania; India, Iraq,



Japan; Hungary, Romania, and the Soviet
Union; Barbados and Ecuador;and Finland,
the Federal Republic of Germany and
Spain.

The States reports® considered by the
Working Group at this session were uneven
in quality, some being very lengthy and in-
formative and others only a few pages long
and containing little or no empirical data.
The Secretary-General, pursuant to the
Council's request (resolution 1988 (LX))
had worked with the ILO and other spe-
cialized agencies to draft guidelines as to
the form and content of the reports, but
reporting States frequently ignored the sug-
gested formats.

The guidelines, which were transmitted
to States Parties in May 1979 were publish-
ed as an Annex to a Note by the Secretary-
General of 4 December 1979 (E/1980/6).
They provide in particular detailed guide-
lines on articles 10 (protection of the fami-
ly, mothers and children), 11 (right to an
adequate standard of living), 12 (right to
physical and mental health) and suggest de-
tailed information on measures taken to
give effect to these rights as well as infor-
mation on the relevant laws, requlations,
collective agreements or other arrange-
ments.

The Working Group evolved a four-step
procedure for its discussion of States re-
ports. First, the group hears introductory
statements from a representative of the
government whose report is under consid-
eration. Members of the Working Group
then present comments and questions to
the State representative. At the end of the
Working Group's discussion of each report,
representatives of the specialized agencies
are permitted to make general statements

on matters relating to their fields of com-
petence, following which the State repre-
sentative replies to the Working Group’s
questions.

Like the quality of the reports them-
selves, the expertise of the representatives
who introduced their country’s reports be-
fore the 1980 Working Group varied con-
siderably. Several reporting States sent
their permanent UN representative or offi-
cials from the State's foreign ministry to
appear before the Working Group. Few
States sent experts on social or economic
affairs. Moreover, in contrast to the gen-
eral practice in UN bodies, several Working
Group members acted also as their govern-
ment's representative for the purposes of
introducing and discussing their State's re-
port.

The Working Group’s discussions of the
States reports were generally brief and
superficial. Although members occasionally
posed questions concerning such matters as
unemployment rates and average work
hours, the group focused its attention pri-
marily on the legislation and government
policies of the reporting State and general-
ly avoided attempting to assess the reality
behind a State’s legal provisions. One ex-
ception involved the report of Chile. Mem-
bers expressed disappointment that the
Chilean document contained little or no in-
formation concerning trade union rights,
sex discrimination, and social security, and
criticized the report on the grounds that it
did not reflect the real situation in that
country. Members referred, in particular,
to reports from other UN bodies expressing
concern over continuing human rights vio-
lations in Chile. The Working Group con-
cluded its discussion by informally request-

8) The reports were those of Australia, Bulgaria, Byelorussian SSR, Chile, Colombia, Cyprus, Den-
mark, Ecuador, the Federal Republic of Germany, Finland, the German Democratic Republic,
Hungary, Jamaica, Mongolia, Norway, the Philippines, Poland, Romania, Spain, Sweden, Tunisia,

Ukranian SSR, USSR and the United Kingdom.
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ing that the government of Chile provide
additional information in its next report re-
lating to the rights that were to have been
covered in the first-stage report.

Observers for the ILO and UNESCO at-
tended the Working Group’s sessions both
in 1979 and in 1980, but the ILO was the
only specialized agency to have submitted
reports to the Working Group under the
first-stage of the Council’s reporting pro-
gram.

Disputes over the use to be made of the
specialized agencies reports and over the
participation of their representatives in the
group’s work divided the Working Group
during its meetings in 1980.

As regards the specialized agency re-
ports, the West German member suggested
that they be considered in conjunction with
the reports from the States Parties. The
Soviet member, however, opposed this
suggestion, arguing that the group should
postpone consideration of the ILO’s re-
ports until after it had examined the re-
ports submitted by States Parties. Although
the Working Group failed to arrive at a for-
mal decision on the matter and did not ex-
amine the ILO reports as such, they were
referred to in the course of the group’s ex-
amination of individual State reports —
sometimes by the representative of the re-
porting government and generally by the
ILO representative. In addition, the West
German member frequently cited the ILO
reports in posing his own questions to gov-
ernment representatives.

The ILO reports offer a valuable illustra-
tion of the potential contribution which
special agencies can make to implementa-
tion of the Covenant. The reports were pre-
pared by the ILO’s Committee of Experts
on the Application of Conventions and Re-
commendations, which is composed of in-
dependent experts in legal and labor affairs.
The Committee’s members drew upon the
information contained in the first-stage
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State reports under the Covenant as well as
upon information contained in government
reports on the application of ILO conven-
tions and recommendations. The Commit-
tee’s reports provide a uniform evaluation
of the progress made in individual States
and discreetly draw attention to problems
of observance with respect to the rights set
forth in Articles 6 to 9 of the Covenant.

A more troubling dispute — and one
more sharply contested — centred on the
efforts of some members to prevent the
ILO representative from participating in
the group’s discussion of States reports.
Both under the agreement between the UN
and the ILO and under the applicable rules
of procedure of the Council ILO represen-
tatives are granted the right to participate
without vote in the group’s deliberations.
In spite of these provisions, however, and
in spite of the Council’s express invitation
to specialized agency representatives to
participate in the meetings, East European
members took the position that agency
representatives should not be allowed to
participate in the group’s discussions. The
Soviet delegation, in particular, expressed
concern that statements by agency repre-
sentatives might slow down the proceed-
ings. In opposition to the East European
position, the West German member insisted
that agency representatives had a right to
take an active part in the group’s delibera-
tions and should therefore be permitted to
speak at any time.

The East European position clearly lack-
ed the support of a majority of the mem-
bers, but the group ultimately arrived at an
informal understanding that agency repre-
sentatives would be permitted to make gen-
eral statements, but not to pose questions
to representatives of reporting States, fol-
lowing the group’s discussion of each State
report.

The 1980 Working Group did not reach
any conclusions from its examination of



reports, either of a general nature or relat-
ing to the situation in individual countries.
Although this was due in part to lack of
time, an equally important factor was the
group’s failure to establish standards for
the evaluation of reports. Early in its 1980
session, several members had urged the
group to formulate criteria, but East Euro-
pean members objected, arguing that the
group should first gain experience in re-
viewing reports and only then consider the
question of what criteria to apply. No con-
sensus was achieved on the issue and the
subject of criteria was dropped from the
discussions.

1981 Session of the Working Group

In accordance with Council decision E/
1981/102 taken at its organizational ses-
sion of 1981, the 1981 Working Group met
for three weeks from 14 April to 1 May
(compared with only two weeks for its last
two sessions). The 1981 Working Group
consisted of 15 members, appointed as be-
fore for a term of one year by the Presi-
dent of the Council. Members were from
Libya,’, Senegal,g, Zaire; Jordan,’, Iraq,®
India; USSR,® Bulgaria, GDR; Ecuador,’
Barbados,” Nicaragua; Spain,’ FRG® and
Norway.

All States members appear to have as-
signed one to two representatives to the
Working Group for the duration of the ses-
sion. Though some States appointed high
ranking officials or experts to participate in
the Group, by and large the level of exper-
tise of the Group was not high, despite a
resolution adopted at the Council's Organi-
zational Session in February 1981 urging
States members ‘‘to include in their delega-
tions, experts in matters dealt with in the

Covenant” (E/1981/102). Four specialized
agencies were represented: FAQ, ILO,
UNESCO, and WHO.

Under the chairmanship of its member
from Ecuador, the 1981 Working Group
considered a total of 23 reports (compared
with 24 in 1980). It examined the first
stage reports of Czechoslovakia and Mada-
gascar dealing with employment, trade
union and social security rights. It then be-
gan its consideration of second stage re-
ports on rights to health, an adequate stan-
dard of living and family rights. 21 of these
reports were considered from Czechoslova-
kia, Syria, Romania, Tanzania, Cyprus,
Chile, Austria, German Democratic Repub-
lic, Mongolia, Sweden, Federal Republic of
Germany, Finland, Poland, Senegal, Iraq,
Denmark, Norway, USSR, Byelorussia SSR,
United Kingdom, Australia.

In addition to discussing reports, the
Working Group held a number of informal
meetings to review its own future composi-
tion, organization and administrative arran-
gements. Out of its discussion came a few
recommendations and proposals which it
submitted together with a brief account of
its session in its report to the Council on
April 30, 1981 (E/1981/64).

There was a marked improvement in the
quality of reports and in the presentation
of reports and answers to questions by rep-
resentatives, who were generally of high
calibre. The Working Group, however, again
failed in its primary function which is to
assist the Council in evaluating the States
reports. No progress was made in improv-
ing the questioning or in developing stan-
dards for evaluating States reports. Its re-
port to the Council contained nothing sub-
stantive on the examination of States re-
ports. With the exception once again of
Chile, it merely mentioned which reports it

9) These 9 States were also members of the 1980 Working Group. However, only 5 of these States

delegated the same representative.
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had considered. In general, the Working
Group was hampered by time constraints,
as well as by its lack of expertise.

The consideration of reports was con-
ducted along the lines developed during the
1980 session. The reports were in general
comprehensive and were praised by the
Working Group. Reports dealt mostly with
constitutional and legislative provisions re-
lating to the rights in the Covenant. Gov-
ernment representatives introducing their
States’ reports often supplemented their re-
ports with statistical data (e.g., numbers of
health centers, budget allotments for social
programs over 5-year periods) to illustrate
the application of legislative provisions.
These government representatives demon-
strated a strong degree of expertise, prepa-
ration and willingness to cooperate with
the Group.

The Working Group itself showed far
less technical competence than did the rep-
resentatives of the reporting countries.
Only about half of the 15 members partici-
pated regularly in the questioning. Ques-
tions covered all issues contained in articles
10—12 of the Covenant (e.g., maternity
leave, child care, special benefits and pen-
sions for families, the elderly, the disabled,
sexual discrimination in divorce settle-
ments, housing). In general, questioning, as
in 1980, was random and superficial with
few attempts to assess the reality behind
States’ legal provisions and official statis-
tics. There were occasional exceptions as in
the case of questions concerning Great Bri-
tain’s social programs for Northern Ireland.
A second exception involved the Norwe-
gian participant’s frequent remarks urging
countries to.supplement their descriptions
of legislative provisions with information
about how these laws were applied and
how social systems worked in practice. He
also consistently asked for indications as to
factors and difficulties involved in the im-
plementation of legal provisions.
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Questions were posed in an ad hoc man-
ner, often without reference to relevant
articles of the Covenant. This contrasts
sharply with the practice of the Human
Rights Committee, which methodically
correlates its questions with the relevant
articles in the Covenant on Civil and Poli-
tical Rights.

Political considerations continued to in-
fluence ‘the procedures of the Working
Group. An example of this was the Group’s
handling of the presentation of Chile's sec-
ond stage report. The appropriateness of
hearing the Chilean presentation and of ex-
amining the Chilean report given interna-
tional condemnation of Chile’s human
rights violations was put in question. The
Chairman, noting that the inclusion of the
Chilean report in the Group’'s agenda had
not been contested, called upon the Group
to follow regular procedure. The Chilean
representative then introduced his govern-
ment’s report, following which none of the
members of the Group asked questions.
Members then requested that Chile provide
additional information concerning articles
10-12 in its next second stage report. The
Group made reference to this request in its
report to the Council. Again, as in 1980,
this was the only exception to the Group’s
review of States reports.

Specialized Agencies

Reports of the FAQ, WHO and the ILO
concerning portions of articles 10-12 rele-
vant to their mandate, were presented to
the Working Group at this session. The re-
ports of the FAO and WHO describe the
agencies’ own programs and resolutions
pertaining to articles 11 and 12 respective-
ly. The FAO's report was much more com-
prehensive in this regard than that of the
WHO. In contrast to the report of the ILO,
the FAO and WHO reports did not evaluate



—

the implementation of relevant provisions
of the Covenant by individual countries. It
appears that neither of these agencies pos-
sesses the machinery for supervising and
collecting information regarding countries’
observance of these provisions, as does the
1LO. :

Representatives of the FAO and WHO
introduced their reports with general com-
ments describing their contents. Both agen-
cies expressed their willingness to provide
additional information.

Once again the Working Group did not
specifically examine reports by specialized
agencies.

As in 1980, rather than present its re-
port all at once, the ILO presented relevant
portions of the report in conjunction with
the Group’s examination of individual
States reports. At the end of the Working
Group’s questioning of each State report,
the representative of the ILO presented his
agency’s statements evaluating those laws
and practices of that country which fell
within the ILO's field of competence. In

contrast to the first stage of the reporting
programme in which all matters fell within
the competence of the ILO, the ILO was
only concerned with a few questions in ar-
ticles 10—12 such as maternity protection
and the protection of employed children
and young persons. As in 1980, the con-
tributions of the ILO were of a high level
being expert and consistent. With the ex-
ception of East European States (as in
1980) many officials presenting their
States’ reports acknowledged or specifical-
ly addressed the remarks of the ILO in
their replies.

The representative of the Soviet Union
contested the nature of the ILO's com- .
ments thereby challenging agreements
made and practices evolved in the 1980 ses-
sion regarding the participation of special-
ized agencies and the ILO in particular.
The criticisms made by the Soviet Union
(regarding the specificity of the ILO’s re-
marks) were not accepted by the presiding
Chairman of the Group (see E/1981/WG1/
SR 2, pp. 2,3, 7).
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UN Sub-Commission on
Discrimination and Minorities

The 34th Session of the UN Sub-Com-
mission on Prevention of Discrimination

and Protection of Minorities was held at

the Palais des Nations in Geneva, from Au-
gust 17 to September 11, 1981.

The session began with a debate on fur-
ther developments in fields with which thé
Sub-Commission has been concerned. One
of the issues discussed in this connection
was the role and competence of the Sub-
Commission, introduced by Mr. Khalifa
(Egypt). This discussion was prompted
both by the strong criticisms made during
the 37th session of the Commission on Hu-
man Rights against the growing practice of
the Sub-Commission in addressing itself
directly to the Secretary-General, govern-
ments and international bodies and organi-
sations (see ICJ Review No. 26, June 1981,
p. 48), and by the Commission resolution
17 (XXXVII) urging the Sub-Commission
in doing its work to keep its subsidiary sta-
tus in mind and not to exceed the bounds
of its mandate.

In introducing the discussion, Mr. Khali-
fa suggested to his colleagues that the value
of their work as experts on human rights
would be better realised if their status were
changed to that of a Committee of Experts
reporting directly to ECOSOC. In his view
this is necessary as the Sub-Commission'’s
recommendations have been consistently
disregarded over the years by the Commis-
sion, owing to the excessive politicisation
of the latter’s proceedings. Moreover, he
thought that after 34 years of experience
the Sub-Commission had ‘come of age’ and
should become autonomous from the Com-
mission as, for example, had the Commit-
tee on Crime Prevention and Control. This
was originally set up as a Special Commit-
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tee, but later became first a standing com-
mittee under the Commission for Social
Development and subsequently an indepen-
dent committee directly under ECOSOC
like the Commission for Social Develop-
ment and the Commission on the Status of
Women,

Supporting Mr. Khalifa, Mr. Jimeta of
Nigeria argued that if nothing else, a direct
attachment of the Sub-Commission to
ECOSOC would bring its work to the at-
tention of a body that is more representa-
tive than the Commission.

Opposing Mr. Kahlifa’s stand, Mr. So-
finsky of the USSR pointed out that if
autonomy from the Commission were de-
sired for the Sub-Commission because of
the former’s political nature, then there is
a problem as ECOSOC itself is a political
body. Mr. Joinet, alternate for Mme Ques-
tiaux (France), reminded members that the
ECOSOC would have dissolved the Sub-
Commission but for the intervention of the
General Assembly. In view of this experi-
ence he thought it could not be presumed
that the Sub-Commission’s work would
have a more favourable recepiion there
than it is receiving in the Commission.

Other experts, while regretting the poli-
tical nature of the Commission thought
that it was precisely because of that charac-
teristic that a subsidiary body of experts
was set up to have non-political delibera-
tions on human rights issues and present
their findings, conclusions and recommen-
dations to the Commission in the hope of
infusing greater balance and objectivity in-
to the latter’s work.

At the end of this debate, the Sub-Com-
mission decided by an over two-thirds ma-
jority to introduce a new agenda item en-



titled “Review of the status and activities
of the Sub-Commission and its relationship
with the Commission on Human Rights
and other United Nations bodies”. The
purpose of this new item is to enable the
Sub-Commission to study the status of
other comparable - expert bodies set up
within the UN system in order to maximise
its efficiency and productivity.

Rights of Indigenous Populations

The Sub-Commission's request to be al-
lowed to establish a Working Group on In-
digenous Populations offers a possibility to
raise the question of discrimination against
these populations to a higher level of con-
cern within the UN system. The idea for
such a working group was mooted by the
Director of the Division of Human Rights
in his remarks at the opening of the ses-
sion. He observed that indigenous popula-
tions were amongst the most vulnerable
groups in the world and that the interna-

tional community, which had been seized-

of the problem for some time, should move
from the studying stage to that of action,
because the plight of indigenous peoples is
now a question of their very survival. He
urged that a regular working group on the
human rights of indigenous peoples would
provide an appropriate forum to which
they could address themselves and, which
could give regular consideration to their
problems.

Several members of the Sub-Commis-
sion supported the Director’s appeal, as did
most NGOs who intervened on the item,
including Mr. Alejandro Artucio, ICJ Legal
Officer for Latin America.

In a resolution adopted by consensus
the Sub-Commission asked for authority to
establish an annual working group on indi-
genous populations which would meet for
up to five working days before the meeting

of the Sub-Commission. Its functions would
include reviewing developments pertaining
to the promotion and protection of the hu-
man rights and fundamental freedoms of
indigenous populations and evolving stan-
dards concerning the rights of these popu-
lations taking into account the similarities
and differences in the situation and aspira-
tions of indigenous populations throughout
the world.

Rights of Detainees

Under this item Madame Questiaux (of
France) presented a progress report on her
study on the implications for human rights
of states of siege and emergency (E/CN.4/
Sub.2/490). Mr. Daniel O’Donnell, legal of-
ficer of the ICJ, introduced an interim re-
port on a parallel study undertaken by the
ICJ (E/CN.4/Sub.2/NGO/93). Madame
Questiaux acknowledged the assistance she
had received from NGOs, and stated that
the ICJ study would be taken into account
in the preparation of her final report. Ma-
dame Questiaux suggested the following
‘guarantees’ relating to the restriction of
human rights under a state of emergency:

The state of emergency should

— be officially proclaimed;

— be notified to other States Parties to the
Covenant on Civil and Political Rights,
with reasons adduced and the nature of
the measures taken;

~ be occasioned by an exceptional threat,
endangering the organised life of the
community constituting the basis of the
State;

— be such that the emergency measures
are in proportion to the strict require-
ments of the situation;

— not involve discrimination solely on
grounds of race, colour, sex, language,
religion or social origins;
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— in no circumstances derogate from the
rights referred to in article 4 of the Co-
venant;

— be compatible with the obligations im-
posed by international law.

Mr. O'Donnell summarised certain addi-
tional safequards recommended in the ICJ
Study as follows:

“The procedure for declaring a state of
emergency should be set forth in the cons-
titution. Early approval or ratification by
the legislature should be required, and no
declaration should be effective for more
than 6 months. The circumstances justify-
ing a declaration of emergency should be
spelt out, and it is preferable that there be
distinct provisions for different types of
emergencies such as war, economic crisis
or civil unrest.

Five recommendations regarding the ju-
diciary are made: that the civilian judiciary
retain jurisdiction to review the legality of
individual cases of detention; that it retain
jurisdiction over charges of serious abuse of
power such as torture or inhuman treat-
ment; that it retain jurisdiction over the
trials of civilians charged with security of-
fences; that the right to appeal criminal
convictions be retained and that the inde-
pendence of the judiciary be preserved.

When a state has recourse to administra-
tive detention, as often occurs in states of
emergencies, it is recommended that spe-
cial attention be paid to implementing the
Draft Body of Principles for the Protection
of All Persons Subject to Any Form of De-
tention or Imprisonment.

Finally, it is noted that the most serious
violations of human rights occur where the
institutions which normally act as a check
or counter-balance to the power of the
executive no longer function. For this rea-
son it is considered essential to retain the
legislature and an independent judiciary
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during a state of emergency. Further, care
should be taken to ensure that the cumula-
tive effect of restrictions on human rights
is not such as to threaten the very existence
of non-governmental social institutions,
such as trade unions, religious institutions
and an independent press, or prevent them
making the positive contribution which
they can make evenin times of emergency.”’

A number of resolutions were adopted
under the item on rights of detainees. One
resolution appealed to the Commission to
extend the mandate of the working group
on Involuntary Disappearances and to con-
sider undertaking an information campaign
to popularise this group and its working
methods in every country. This resolution
urged further that the occurrence of events
on which information has been requested
should be presumed to be confirmed if the
government referred to does not supply the
relevant information within a reasonable
period of time, provided that the veracity
of the denunciation is not invalidated by
other evidence. A second resolution recom-
mended the abolishment of capital punish-
ment for political offences, and a third re-
quested the Commission to condemn Israel
for its treatment of prisoners.

A working group set up by the Sub-
Commission was unable to reach agreement
upon whether to recommend that the Sub-
Commission should request authority for a
pre-sessional working group, meeting for 5
days before the Sub-Commission, to study
materials relating to detainees, prisoners
and disappeared persons, or whether it
should merely seek to establish a sessional
working group for this purpose. According-
ly no action was taken on this subject.

Independence of the Judiciary

Discussion of this item centred on the
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preliminary report of Mr. Singhvi (India)
on a study he has been preparing on the
“Independence and Impartiality of the Ju-
diciary, Jurors and Assessors and the Inde-
pendence of Lawyers’’ (E/CN.4/5ub.2/481).

In his report Mr. Singhvi referred to a
meeting of experts he had attended which
had been.convened in Sicily by the Interna-
tional Association of Penal Law (IAPL) and
the International Commission of Jurists
from 25—29 May 1981. Its purpose was to
exchange information and formulate prin-
ciples which might be of assistance to the
Special Rapporteur.

The draft principles which resulted were
annexed by Mr. Singhvi to his report (E/
CN.4/Sub.2/481, Add.1). It dealt with the
definition of the independence of the judi-
ciary; the qualifications, selection and
training of judges; the posting, transfer and
promotion of judges, the retirement, disci-
pline, removal and immunity of judges; the
organisation of the judiciary including
working conditions and administrative and
financial arrangements; the role of the
judge in a rapidly changing society and, the
role of the judge in the protection of hu-
man rights. The draft principles were pub-
lished in full in ICJ Newsletter No. 9.

The NIEO and the Promotion
of Human Rights

Mr. Raul Ferrero (Peru) presented a pro-
gress report on his study on the new inter-
national economic order and the protec-
tion of human rights. The report described
the origins of the existing international
economic order; reviewed the legislative
basis for the establishment of a new inter-
national economic order; attempted to
‘‘present the subject in terms of contempo-
rary realities” by stressing the gross in-
equalities in and consequent instability of
north-south relations and the need for a

change in this relationship to be effected
by peaceful negotiation instead of by viol-
ence; analysed the impact of the existing
international economic order on human
rights; and examined the relationship that
should exist between a new international
order and national orders. In this regard
the study urged greater emphasis on the
need for internal distributive justice within
each country so as to ensure that the bene-
ficiaries of the international change will be
the peoples themselves. Finally, a section
on the right to development stressed that
development, the form of which every
country should be free to determine, should
be directed to the promotion of human
dignity and not merely economic and ma-
terial well-being.

A summary of the interesting debate
which followed, in which many conflicting
viewpoints were expressed, will be found in
the Summary Records (E/CN.4/Sub.2/SR
918-920).

The intervention of the ICJ Secretary-
General was reported in the summary re-
cord as follows:

“Mr. MacDermot (International Com-
mission of Jurists), referring to the impact
of the existing international economic or-
der on human rights, said that as UNDP
had stated in a recent study on rural devel-
opment, most third world poverty was con-
centrated within rural society and urban
poverty could, in a sense, be viewed as de-
rivative of rural poverty. Unfortunately,
the development policies which many de-
veloping countries were obliged to apply
under pressure from the existing interna-
tional economic order and the donor coun-
tries, which were anxious to market their
industrial products and agricultural sur-
pluses in third world countries, and trans-
national corporations, which sought to ob-
tain large profits by establishing in those
countries industrial enterprises employing
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underpaid manpower, had served to aggra-
vate rural poverty. That increase in pover-
ty, which had been reflected in a decline in
food production, was particularly due to
the fact that the emphasis of the agricul-
tural policies of numerous developing coun-
tries had been too much on cash crops for
export, usually with low employment re-
guirements.

For some years, the International Com-
mission of Jurists had directed its work
mainly to promoting human rights in the
third world, leading to a close study of the
relationship between human rights and de-
velopment and human rights and the new
international economic order. It had recent-
ly organized a conference on the promo-
tion of human rights and law, in collabora-
tion with a number of development ex-
perts. With regard to agrarian reform pro-
grammes, the participants in that confer-
ence had reached the conclusion that the
failure of such programmes had been due
not only to obstruction by powerful land-
owners and bureaucrats but also to the fail-
ure to support the transfer of landowner-
ship by offering the new owners the educa-
tion, technology, agricultural credits and
marketing services they needed in order to
farm their land effectively, and the failure
to provide for agricultural pricing policies.

In many cases that situation was due to
the fact that, in preparing their develop-
ment strategies, the third world countries
had placed excessive emphasis on industrial-
ization and production for export. In order
to be able to produce goods which would
be competitive in the international market,
they had had to practise a low-wage policy
in industry, leading to excessively low pric-
ing of agricultural products. That, together
with the use by the larger landowners and
by transnational corporations of advanced
agricultural machinery to produce for ex-
port, had severely reduced employment
opportunities in the rural areas. All those
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factors explained the massive exodus from
the countryside to the cities.

Those developments in the economic si-
tuation had had disastrous effects upon the
economic and social rights of the rural po-
pulation. Those who had sought to orga-
nize themselves to assert their rights had
frequently been subjected to brutal repres-
sion.

Those problems were unlikely to be re-
solved merely by establishing more demo-
cratic processes in the election of national
parliaments. It was also necessary for the
communities concerned to participate in
the formulation and implementation of de-
velopment policies and to be free to orga-
nize themselves so as to assert their rights.
Making a reality of civil and political rights
at all levels was an essential element in a
programme of agrarian reform, as it was in
other development policies.

Turning to the question of the right to
development and the new international
economic order, he said that the right to
development, both at the international and
the national level, was an essential aspect
of the new international economic order
and must therefore be precisely defined.
The International Commission of Jurists
and the International Center for Law in
Development had submitted a paper on
that subject (E/CN.4/AC.34/WP.4) to the
Working Group of Governmental Experts
which the Commission on Human Rights
had requested to define the nature and
content of the right to development, and
he read out the preliminary observations
contained in that document.”

Human Rights and Scientific and
Technological Development
(Rights of Mental Patients)

Under this item the Sub-Commission
had before it a preliminary report by Mrs



Erica Daes (Greece) on guidelines and prin-
ciples for the protection of persons detain-
ed on the ground of mental ill-health or
suffering from mental disorder (E/CN.4/
Sub.2/474), and a draft body of principles
for the protection of mental patients (E/
CN.4/Sub.2/NGO/85) submitted jointly by
the International Association of Penal Law
and the ICJ.

The special rapporteur explained that
she intended as a result of her study to sub-
mit guidelines relating to procedures for
determining whether adequate grounds
existed for detaining persons on account of
mental ill-health, principles for the treat-
ment and protection in general of persons
suffering from mental disorder, and guaran-
tees for the protection of the human rights
of persons suffering from mental ill-health,
in particular of those who are involuntarily
confined in hospitals. She said that her final
report would be based on answers to a
questionnaire sent in March 1980 to gov-
ernments, specialised institutions, intergov-
ernmental bodies and NGOs, as well as on
other sources such as work done on the
subject by the Council of Europe and by
the ICJ.

The ICJ representative explained to the
Sub-Commission that the draft guidelines
contained in document E/CN.4/Sub.2/
NGO/85 was a revised version of an earlier
one (E/CN.4/Sub.2/NGO/81) submitted,
by the same organisations last year. It dealt
more fully with ‘criminal commitments’
and reflected the different views of a dif-
ferently constituted Committee of Experts
upon a number of points. He hoped that
both documents would contribute to the
Sub-Commission’s study’.

The Special Rapporteur hopes to submit
her final report, including the draft guide-
lines to the next session of the Sub-Com-
mission. A working group to consider the

guidelines is scheduled to be established
during that session.

Human Rights Violations

"The debate on this item touched on two
main issues, one procedural, the other sub-
stantive. The first issue concerned the two
parallel procedures for the discussion of
this item, namely the private and confiden-
tial procedure established by ECOSOC re-
solution 1503 (XLVIII) and the public pro-
cedure governed by Commission resolution
8 (XXIII) and ECOSOC resolution 1235
(XLII). Three members expressed the view
that the restriction on publicising issues
discussed under Resolution 1503 nullifies
the effects of efforts directed at checking
such human rights violations. Accordingly
they suggested a relaxation of the confiden-
tiality of communications under Resolution
1503. It was suggested by one member that
at least decisions by the Sub-Commission
should not be subjected to the confiden-
tiality rule.

On the substantive issue of the item va-
rious statements were made giving exten-
sive information on current violations, such
as torture, disappearances, illegal deten-
tions, mock trials of political opponents and
dissidents, religious intolerance, suppres-
sion of minority groups and indigenous po-
pulations, and violations of the right to self-
determination. Sixteen Sub-Commission
members and 12 NGO representatives gave
information relating to 27 countries during
the debate, namely Afghanistan, Argentina,
Bolivia, Brazil, Chile, Cyprus, Czechoslova-
kia, El Salvador, Eritrea, Equatorial Guinea,
G.D.R., Guatemala, Haiti, Iran, Iraq, Israel,
Kampuchea, Morocco, Northern Ireland,
Paraguay, Philippines, South Africa, South
Korea, Tunisia, Uruguay, USSR, United

1) The text of the draft guidelines is reproduced in ICJ Newsletter No. 10 (July—Sept. 1981).
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States and Zaire. The opinion appeared to
be generally held that the information on El
Salvador and Guatemala revealed the most
systematic and institutionalised practices
of torture, disappearances and other inhu-
man and degrading treatments. Dr. Alejan-
dro Artucio, ICJ Legal Officer for Latin
America, intervened with information on
violations in Argentina, Chile, Equatorial
Guinea and Uruguay. (The text of his inter-
vention will be found in ICJ Newsletter
No. 10.)

Several resolutions were adopted under
this item among which were those on Af-
ghanistan, El Salvador, Iran, Kampuchea.
On Afghanistan, the Sub-Commission ex-
pressed its deep concern about the increas-
ing outflow of refugees from Afghanistan.
It emphasised the urgent need for a politi-
cal solution of the situation there. The re-
solution on El Salvador expressed the Sub-
Commission’s conviction that only respect
for Article 25 of the International Cove-
nant on Civil and Political Rights would
assure to the Salvadorian people the full
exercise of its fundamental rights in estab-
lishing a democratically elected govern-
ment, adding however that the Sub-Com-
mission was convinced that the conditions
for holding truly democratic elections in El
Salvador did not exist at the present time.
In the resolution on Kampuchea, the Sub-
Commission, expressed its appreciation to
Mr. A. Eide (Norway) for his preliminary
report updating the information on the
situation on Kampuchea. The Sub-Commis-
sion requested the Secretary-General to
transmit to the Commission on Human
Rights the materials reviewed by Mr. Eide,
together with the summary records of the
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Sub-Commission’s consideration of the
matter. The resolution further endorsed
the relevant UN resolutions on Kampuchea
designed to bring about the withdrawal
of foreign troops from that country and
to enable its people freely to determine
their own form of government without
coercion.

The resolution on Iran concerned the
specific plight of the Baha'i religious com-
munity in that country. The Sub-Commis-
sion expressed its conviction that the perse-
cution of Baha'is in Iran was motivated by
religious intolerance and a desire to elimi-
nate the Baha'i faith. It said that state-
ments made at the session demonstrated
clearly “the systematic persecution of the
Baha'i in Iran, including arrests, torture,
beatings, executions, murders, kidnappings,
disappearances, abductions and many other
forms of harassment’ and on this basis re-
commended measures to ensure further re-
view by the UN of what it conceived as the
“perilous situation’’ facing the Baha'i com-
munity in Iran.

On Israel the Sub-Commission deplored
the refusal of the Israeli authorities to
abide by UN resolutions and made a num-
ber of recommendations to the Commis-
sion. In addition to those contained in pre-
vious resolutions the Sub-Commission re-
commended condemnation of recent Israeli
“bombardment of Palestinian refugee camps
in the South of Lebanon as well as in the
heart of the city of Beirut, which resulted
in the loss -of hundreds of civilians lives,
both Palestinian and Lebanese, in complete
disregard of all norms of international law,
of human rights and the Geneva Conven-
tions’’.
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ARTICLES

National Legislation Against Investment
in South Africa

by

Thomas M. Franck™

On December 16, 1980, by Resolution
35/206, the General Assembly restated the
position “that a cessation of all new foreign
investments in, and financial loans to, South
Africa would constitute an important step
in international action for the elimination
of apartheid, as such investments and loans
abet and encourage the apartheid policies
in that country.” The resolution also wel-
comed *“the actions of those Governments
which have taken legislative and other mea-
sures towards that end.”

The struggle against apartheid, broadly
speaking, is waged on two fronts: the mili-
tary and the economic. As in the case of
the global struggle against UDI in Rhode-
sia, these two fronts ought to be comple-
mentary, the product of a coordinated
strategy.

Using this model, we should next note
that the “‘economic front"” consists primari-
ly of two sectors: (1) trade termination,
and (2) investment disincentives. The focus
of this analysis is on the latier. Both the
embargoing of trade and discouragement of
investment are crucial aspects of the eco-
nomic strategy against apartheid. However,
it has been noted by one of the leading
strategists of the campaign against apart-
heid, Dr. Hans Blix, when he was Minister
for Foreign Affairs of Sweden, that restric-

tions on trade “would require a decision by
the Security Council to override obligations
under the General Agreement on Tariffs
and Trade (GATT).”" No such problem ap-
plies to disinvestment. Bans on investment
and loans can be introduced unilaterally by
States. And they have never conferred upon
the Security Council an exclusive right to
decide upon such bans.!

A trade embargo, particularly in respect
of weapons, petroleum and nuclear re-
sources, is already a key part of the overall
strategy. Extending such a ban to the full
panoply of trade in goods and services is
undoubtedly desirable and even essential.
However, Dr. Blix's remark, coming from a
proponent of strong action, puts us on no-
tice that it is an objective the track to
which is studded with high hurdles. A Secu-
rity Council resolution mandating econom-
ic sanctions is a logical step in enforcing
the charter and the law. But it will not be
easily obtained. The gravity of the problem
is underscored by the recent disclosure that
crop failures and other difficulties have
recently compelled Kenya, Zambia and
Mozambique to import 528,000 tons of
corn from South Africa last year and there
are reports of at least six other countries of
the African region having also been forced
to import grain from the Republic.?

* Director of Research, UNITAR. This paper was submitted to a special session of the UN Commit-
tee against Apartheid in New York on 27 March 1981.
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Disinvestment would seem to be the
more easily manageable sector of the eco-
nomic campaign against apartheid. Indus-
trialized and capital exporting States are
under no legal obligation to invest in any
particular country by the terms of GATT.
Even in the absence of a Security Council
resolution, each State is free to enact na-
tional legislation. Since capital investment
involves large-scale resource transfers which
take the form of documented paper trans-

actions moving through established institu- -

tions, it should be easier to police, by na-
tional enforcement units already existing
within established departments of govern-
ment which routinely monitor national re-
venue, the banking industry, and capital
movements.

Within the investment disincentive sec-
tor of the struggle against apartheid, there
are two sub-sectors: one has to do with the
liquidation of existing investments, the
other with the prevention of new invest-
ments. For obvious reasons, the latter
should be the aspect of the struggle most
amenable to immediate and effective ac-
tion by States. It calls for no sacrifice other
than of future, contingent profits. The ob-
jective is modest, arguably too modest.

It is to this sub-sector of the struggle
that UNITAR's research has directed itself.
What has been the response of States to the
fundamentally moral, legally inescapable
and modest call of the United Nations for
national action to discourage new invest-
ment in the South African economy?

To begin with, it should be acknowledg-
ed that the termination of such investment
is not necessarily the most critical part of
the front in the overall campaign. There is
no way to compare it, for example, in terms
of relative importance, to armed struggle.
In particular, it should be noted that South
Africa enjoys a highly sophisticated money
market capable of virtually self-sustaining
growth, as well as a research and develop-
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ment program able to meet many of the
Republic’s needs for new technology. Ne-
vertheless, the Republic continues assidu-
ously to court new investment and tech-
nology transfer from abroad. In this they
are abetted by those who turn a blind eye,
but even more by those governments which
maintain that any disinvestment strategy is
less beneficial to the overall campaign
against apartheid than one which actively
seeks to harness investment as a ‘‘Trojan
horse” to infiltrate industrial apartheid and
to introduce transforming ideas of equal
job opportunity, pay parity, collective bar-
gaining. These states, to use Paul Ricoeur’s
phrase, are at best doing evil with the good
urge.

Qur research indicates that compliance
with the call for prohibiting investment has
been minimal. Among the economically
powerful, capital-exporting, technological-
ly sophisticated nations of the world, only
Japan and Sweden have moved towards full
compliance. In the case of Japan, the Gov-
ernment has adopted a policy ‘‘of prohibit-
ing direct investment, such as the establish-
ment "of local corporations, in South Afri-
ca’

The effect of the Japanese ban on in-
vestment is considerable. Japanese sources
speculate that between $5 billion and $10
billion would have been invested in South
African mining, agriculture and manufac-
turing had the ban on direct investment
not been in effect.* Moreover, the ban on
investment has a multiplier effect on trade,
keeping Japan’s producers out of competi-
tion for South African government and
public corporation procurements, due to
local content preferences in tenders. Never-
theless, Japanese industry is not precluded
from large-scale technology transfer by the
ban on direct investment. In September,
1980, for example, Sumitomo won a con-
tract to build two formed coal plants for
South Africa.” Neither has the investment
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ban prevented a startling growth in Japa-
nese-South African trade. In 1973, South
Africa’s two-way trade with Japan account-
ed for 18.3 % of Japan's total trade with
Africa. By 1979, that proportion had
grown to nearly 27 %. In 1975, Japan be-
came South Africa’s fourth biggest trade
partner, having overtaken France. In 1978,
South Africa became Japan's biggest trade
partner in Africa. Since 1976, South Afri-
ca's exports to Japan have increased 84.5 %,
while imports were up 33.3 %.°

In the case of Sweden, legislation has
recently been enacted to stop expansion of
Swedish commercial interests in South
Africa. This legislation was enacted at the
request of the Swedish corporations them-
selves, echoing an often-repeated sentiment
of transnational corporations that, if they
are to be asked to operate on the basis of
selected public policy concerns — as oppos-
ed to purely commercial considerations —
they prefer to have the State legislate to
mandate those priorities.” The principal
purpose of the legislation is to ‘‘prohibit
the establishment of new enterprises in
South Africa by Swedish-controlled groups”
which had not previously conducted busi-
ness in South Africa. The law also ‘““im-
poses an obligation on the management of
the Swedish parent company, under penal-
ty of law, to exercise its influence-over [its]
subsidiaries so as to prevent them making
investments in South Africa.” The legisla-
tion also prohibits a Swedish subsidiary in
South Africa from making new investments
although it allows some flexibility, for ex-
ample, to permit replacements of worn-out
equipment. However, in the view of the
government, these exceptions are to be nar-
rowly defined and ‘“there should be no
question of expansion of operations.”

While the Swedish law does not require
the liquidation of existing investments, it
does envisage the freezing of most expan-
sion. According to the government, the

rules “‘will be applied in a restrictive way in
order to induce companies, where possible,
to find substitute markets outside South
Africa.”®

The Japanese and Swedish laws are the
only comprehensive legal prohibitions on
investment enacted by developed market
economy countries. Among developing
countries, such comprehensive prohibitions
on trade and transfers are not unusual but
are of relatively less significance. India and
Pakistan, with a potential for substantial
foreign investment, prohibit all such invest-
ment.® Brazil, however, has no prohibition
on investment in South Africa. Neither
does Argentina.!®

Among the other developed market eco-
nomy States, there is little compliance.
Denmark, Norway and Finland, like Swe-
den, adhere to the joint Nordic programme
of action against South Africa agreed at the
meeting of their Foreign Ministers in Oslo
on 9-10 March 1978, which includes as its
first item ‘‘prohibition or discouragement
of new investments in South Africa’ and,

- secondly, “‘negotiations with Nordic enter-

prises with a view to restricting their pro-
duction in South Africa.’’!!

Norway has implemented this undertak-
ing by a government decision on capital ex-
port which permits ‘‘no further currency
licenses in order to prevent Norwegian in-
vestments in South Africa.””'? This admin-
istrative policy, however, does not prevent
off-shore subsidiaries from circumventing
the ban.

Among countries with no disinvestment
legislation as of the end of 1980, are: Aus-
tria, Belgium, Canada, Denmark, Finland,
France, Federal Republic of Germany, Ire-
land, Italy, The Netherlands and the Unit-
ed States. The Canadian government has
promulgated on April 27, 1978, a ‘‘Code of
Conduct on the Employment Practices of
Canadian Companies in South Africa.” The
code makes explicit recommendations to
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companies concerning ways in which the
working conditions of their South African
employees can be improved and requires
companies to make annual public reports
in sufficient detail to permit assessment of
their progress in realizing the objectives of
the code.’® There are no penalties, how-
ever, for non-compliance let alone provi-
sions for prohibition of investment where
significant compliance proves unattainable.

A very similar procedure characterized
the “‘Code of Conduct for Companies with
Subsidiaries, Branches or Representation in
South Africa” of the European Economic
Community. The only sanction is that the
‘“government of the Nine will review an-
nually progress made in implementing this
Code’ as contained in the reports of the in-
vestors. An expert critique of the operation
of the Code recently prepared for a U.N.
conference baldly concludes that the Cana-
dian and EEC Codes ‘“‘are of no use in the
South African situation...”'*

Although most developed market econ-
omy States have enacted no prohibitions
on investment comparable to those of Ja-
pan and Sweden, there are some lesser
steps, many of them administrative, which
have been taken to discourage investors. In
the case of the United States, the Overseas
Private Investment Corporation, which in-
sures U.S. business investment abroad, is
mandated by law to ‘‘take into account in
the conduct of its programs in a country...
all available information about observance
of and respect for human rights and funda-
mental freedoms in such country...”! In
addition, the Evans amendment to the
EXIM Bank Act denies credits, insurance
or guarantees for commercial transactions
“which would contribute to enabling the
Government of the Republic of South Afri-
ca to maintain or enforce apartheid’’ unless
the President determines that “significant
progress towards the elimination of apart-
heid has been made...""6
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Similarly, the Government of the Fed-
eral Republic of Germany provides no guar-
antees to cover capital investment in South
Africa, no investment promotion, no estab-
lishment credits, no tax incentives under
the development aid tax law, and no pro-
motion of joint ventures by the German
development company.!” Nevertheless,
West Germany has concluded a double taxa-
tion agreement with South Africa and the
absence of investment promotion has not
prevented a rapid increase of West German
investment in, and the provision of loans
by private German banks to the crucial sec-
tors of the South African economy.!®
Much of the same may be said of the other
countries of Western Europe and North
America which rely on control devices
other than a disinvestment law accompani-
ed by sanctions and administrative enforce-
ment mechanisms.

All this leads one to conclude that the
disinvestment sub-sector of the global strug-
gle against apartheid is in no position to
support the other sectors of the common
front, much less to launch an offensive. In
part, this reflects the continued imbalance
in investment opportunities as between
South Africa and the rest of the continent.
Even the Swedish Minister of Trade, in ex-
plaining his country’s new disinvestment
legislation, concluded by pointing out that,
since the purpose of the legislation was to
compel companies ‘‘to find substitute mar-
kets outside South Africa” therefore any
“assistance that other countries in Africa
and elsewhere may give to facilitate such a
reorientation will of course be much appre-
ciated.”!®

Given the bountiful investment oppor-
tunities of the South African economy,
States interested in speeding disinvestment
need to take this request seriously and to
seek to develop both carrots and sticks to
channel investment away from South Afri-
ca and into the economies of other nations,
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particularly in the Third World and espe-
cially in Africa. On the “carrot’ side, this
means giving serious consideration to ways
in which political stability, economic-social
“climate” and the legal framework in the
potentially rich investment markets of Afri-
ca can attract more mutually-profitable ca-
pital and technology. On the “stick’ side,
as Third World States establish themselves
as attractive locations for capital invest-
ment, they should begin to use their lever-
age with transnational corporations, indi-
vidually and collectively, to reward those
which shed their investments in South Afri-
ca and penalize those which do not.

The basic responsibilities, however, rest
with the capital exporting states. Half mea-
sures will not do. ““Jaw-bone-ing”’ corpora-
tions is useless. As in Sweden and Japan,
corporations themselves know they will do
what is socially required only when it is
legally required. Members of Parliament of
the various market economy nations which
have not enacted disinvestment legislation
must be made aware of the failure of lesser

efforts to effect disinvestment, as well as
the political and moral argument in favor
of the strategy of disinvestment. In partic-
ular, various inter-parliamentary unions
and forums, including the European Parlia-
ment, should be used to mobilize Members
of Parliament from countries — and from
political parties — which favor the legisla-
tive approach to disinvestment. Enlighten-
ed members should be mobilized to place
and keep the issue clearly before their less
enlightened or well-informed colleagues.
Disinvestment is not the most important
part of the global campaign against apart-
heid, but neither is it an expendable one.
Nothing less than legislation of the Swedish
model, or administrative decisions of gen-
eral application such as that of the Japa-
nese Government (and, to a lesser extent
the Government of Norway) can hope to
have much effect. And no overall effect
can be hoped for, unless disinvestment leg-
islation becomes the rule, rather than as at
present the exception, among the principal
capital and exporting nations of the world.
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Basic Human Rights/Needs: Some Problems of
Categorical Translation and Unification

by

Reginald Herbold Green*

Semantics or Substance

To choose to write on basic human
rights from the entry point of categories
may seem either grimly fatalistic or aridly
pedantic. If the reductionist structuralist
case is correct, linguistic study will indeed
throw light on the realities of the debate
but also on its predetermined inability to
alter conceptual or external reality. At the
opposite extreme if one believes sustained
attention to definition is a barrier to (or an
excuse for not) getting down to substance,
then yet another exercise in categorisation
is at best banal and at worst noxious.

On a cloth untrue,
With a twisted cue,
And elliptical billiard balls.

— Gilbert and Sullivan

We who are only undefeated
Because we have gone on trying.

— T.S. Eliot

However, there is an intermediate posi-
tion — language influences perceptions of
what is being discussed but is largely sub-
ject to control by the discussants. If that is
so, human rights categories do need critical
review. At present they tend to divide vari-
ous ‘types’ of rights from each other and
rights from needs or duties in ways which
often seem ideally designed to create con-
flict among those who are basically on the
same side.

It is quite reasonable that some individ-
uals and groups should have the greatest
concern and expertise with the right to
freedom of expression and others with the

* Reginald Herbold Green is a Professorial Fellow of the Institute of Development Studies of the
University of Sussex. He has been a student of the political economy of development for a quarter
century, half of it in Africa. He is a member of the Advisory Group on Economic Matters of the
World Council of Churches, the Education Committee of the Catholic Institute for International
Relations and the Development Advisory Group of the British Council of Churches and is a Trustee
of the International Centre for Law in Development. Among the bodies to which he has been or is
adviser are SWAPO of Namibia, the government of Tanzania, the international foundation on de-

velopment alternatives, the ILO and UNCTAD.
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right to eat (or, to translate, the need to
communicate freely and the need to have
food). What is neither reasonable nor nec-
essary is that these differences in personal/
institutional expertise and concern become,
through existing categorisation, transmuted
into divisions preventing coherent, combin-
ed action against ‘‘principalities and pow-
ers’ which recognise neither right and per-
ceive their self interest in frustrating each
need.

Individual, Social and
Communal Rights

It is often suggested that the traditional
civil liberties are individual rights and the
social and economic rights are communal
or social. On examination this division dis-
integrates.

The right to freedom of expression to
go very far requires the right to act in
groups to communicate (indeed any com-
munication requires a group of at least
two). One outcome — not an unusual one
— of the right to communicate and to or-
ganise is the claim for autonomy or sover-
eignty which is exercisable only through
rather large social groups.

On the other hand the right to eat is
hardly self evidently communal as opposed
to individual. Human beings as well as com-
munities of human beings are hungry — hu-
man beings (rarely whole communities)
starve. Action may well need to be social
and communal if the right to eat is to be
made effective, but that is just as true for
the more traditional civil liberties.

Positive or Negative?
The positive versus negative division is
surely a presentational one. Freedom of

personal security and dignity can be expres-
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sed as freedom from torture, arbitrary ar-
rest, etc. The right to pure water can be ex-
pressed as freedom from lack of water or
polluted water.

In general the negative formulations are
used to attack a particular existing reality.
They are more specific and have sharper
cutting edges for that purpose. The positive
formulations are more often used to set
out goals, test programmes, set as a yard-
stick to measure change. They can be more
inclusive and more effective in organising
for construction (or reconstruction if they
follow more precise negative formulations
cased in a struggle to overcome a previous
order which made positive construction im-
possible without prior ‘demolition and re-
moval’ operations).

Costless Versus Costly?

It is sometimes argued that traditional
civil liberties are costless and economic/so-
cial rights costly. This is surely a rather
startling proposition from the point of
view of states — including ones whose lead-
ership is committed to increasing basic hu-
man rights.

One cannot convince a dictatorial gov-
ernment that the right to criticise and the
right to organise will be costless to it. More
critical, a government facing real, external-
ly fomented and backed subversion which
does entail high costs and real dangers to
the survival of the state will also view the
‘costless’ line of argument with not wholly
unwarranted reserve.

Further to render the right to communi-
cate effective — even by wall newspapers,
local print shops, access to radio time and
radios — takes real resources. A right to
communicate when there are virtually no
channels beyond word of mouth is not
much more effectual than a right to pure
water which in practice amounts to digging



one’s own well. Making any basic human
right effective has real costs and — with a
very few exceptions — real costs to individ-
uals and communities who are beneficiaries
of more human rights, not simply those
who benefit from restricting them.!

Sequential or Interacting?

The argument that traditional civil liber-
ties can be established immediately but
that economic and social rights must come
over time is a variant of the cost categorisa-
tion. Some rights can be, in resource terms,
and should be, in moral terms, established
immediately. Examples are freedom from
torture and freedom from starvation. Not
lack of resources but entrenched ignorance,
apathy and evil are the barriers to imple-
menting such rights now.

However, each of these is in fact a first
step toward a fuller right — to personal sec-
urity and dignity, to an adequate diet which
can only be achieved over time, which both
raise severe resource allocation and techni-
cal/institutional obstacles to be overcome.
In general the progress toward one right
both depends on progress toward certain
others and makes progress toward other
rights easier. For example, pure water and
health interlock with each other and with
the production side of an adequate diet.
That whole cluster require (or at least are
strengthened by) progress toward effective
rights to participate in decision taking and
in self organisation to implement decisions.

Therefore, a sequential view of the road
toward basic human rights is at best partial.
While what can be achieved now is a con-
textural question limited by time and
place, the general approach is interactive.
Destruction of one right usually leads to
erosion of others; strengthening of one can
lead to greater effectiveness of and oppor-
tunities for strengthening others.

Basic Human Rights or Needs?

A peculiarly counterproductive debate
has arisen over whether basic human re-
quirements which any decent society has
an obligation to supply, any decent human
being a duty to cooperate in achieving, any
decent state an obligation to respect/pro-
mote, should be termed rights or needs. As-
suming need is reasonably strictly defined
(not as equivalent to desire or wish), a basic
human need logically gives rise to a right
(need for food/right to an adequate diet)
and vice versa (right to freedom of expres-
sion/need to participate in decision taking).

The debate seems to have arisen for four
reasons:

a) the basic human needs formulations
sprang largely from third world develop-
ment thinking and practice and were
not directly addressed to defining rights.

b) their standard five categories of needs:
to a minimum, socially defined standard
of personal consumption; to access to

1) Further, torture and failure to follow due process may not be unrelated to lack of resources to pre-
serve security and to have prompt trials. The Indian blindings, mutilations and ‘undertrial” prison
hordes illustrate this. Because people do view security as important it is not surprising that there is
some genuine sympathy with the police. Similarly in Tanzania the 1976 deaths under interrogation
leading to subsequent trials for murder of senior police and prisons officers came in the context of
a wave of ‘witchcraft’ murders in respect to which no hard evidence could be obtained by proper
methods. To maintain the right to freedom from torture and also the normal human being’s right
to reasonable security from armed robbers and ‘witches’ does require quite costly police and court

structures.
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basic communal (public) services; to em-
ployment productive enough and fairly
remunerated enough to allow purchase
of the personal consumption needs; to
effective participation in decision taking
and execution; to have a social and eco-
nomic structure at society level capable
of meeting the four prior categories is —
at first glance — ‘biased’ toward social
and economic needs/rights. However, it
is quite practicable to articulate all of
the traditional civil liberties from it and
quite unrealistic not to see its inbuilt
normative structure.

¢) the World Employment Conference for-
mulation concentrated on the first three
sets of needs (the last two had only pas-
sing reference) and the Basic Needs (hu-
man dropped) approach in some variants
is almost totally technocratic and sub-
ject to distortion into ‘Bread and Cir-
cuses’, ‘Price and Basketball Courts’ or
‘Black Beans and Football Stadia’.
d) advocates of traditional civil liberties
have sometimes been rather slow to see
the need to view economic rights as es-
sential to human beings and also as nec-
essary (parallel) conditions for achieving
effective civil liberties.

~—

This set of misperceptions is dangerous.
There are differences in visions of how
rights interact and of emphasis in the initial
steps toward advancing them. But Basic
Human Needs and Basic Human Rights ad-
vocates are basically on the same side, and
their tendency to suspect serious divisions
plays into the hands of those who reject
that side, whether formulated in terms of
rights or of needs. As to the dangers of dis-
tortion and misappropriation, these are
common to almost all worthwhile formula-
tions or programmes — the flattery vice
pays to virtue.

56

Rights and Duties

If there is a right there is a duty to im-
plement it. For example, if there is a right
to fair wages or a just price, there is a duty
to pay the one and to charge the other.
Why, then, the problem most advocates of
rights (including the author) have with for-
mulations which include duties — e.g., the
interesting (and hopefully influential) Or-
ganisation of African Unity Charter of Hu-
man and People’s Rights?

The answer is not hard to find. Duties
are usually defined by a state and are very
frequently so defined and enforced as to
deny basic human rights. However, that
does not solve the problem that an effective
right (or need) of a human being (whether
individually or communally) must impose
duties on other human beings, social groups
and states to respect and to implement it.
For example, the right to freedom from
torture imposes a duty on the state not to
torture and to take action against torturers
(whether in the public or private sectors, at
least logically including wife and child
beaters and the hired ‘enforcers’ of unjust
landlords, employers and lenders).

One approach is to ground the justifica-
tion for duties squarely on basic human
rights, and therefore as duties a state, a so-
cial group or an individual owes to other
human beings. The duty may be through or
enforced by the state, but it is not to the
state as a subject with rights other than
those pertaining to and flowing from the
individual and communal rights of human
beings.

A slightly different position can be ar-
gued for internationally. If there is a right
to ‘just prices’ and/or ‘resource transfers’
by the people of peripheral economies, and
a duty on the people of industrial econo-
mies to negotiate/provide them, the right
and duty must in practice be effected be-
tween states. Similarly, fair business prac-
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tice, consumer protection, renegotiation of
oppressive contracts and disclosure are fair-
ly well established as rights in some indus-
trial capitalist economies. Internationally
they are enforceable only if each state has
the accepted right to enact such statutes
and the duty to cooperate in the enforce-
ment of those of other states. Without this,
third world states cannot assert any such
rights on behalf of their citizens because in
these areas the home governments' normal
attitude to their trans-national corporations
is ‘my citizen, right or wrong, is to be pro-
tected’, even when the conduct challenged
would be patently unlawful and likely to
be acted against if practiced at home.

Enforceability and Morality

The concept of a human right or a hu-
man need is ultimately founded on a view
of human nature and usually on a norma-
tive judgment. One can go a surprisingly
long way in justifying basic human rights
on a pragmatic level, e.g., Milton's Aeropa-
gitica, the ILO’s Employment, Growth and
Basic Needs, the Brandt Report. To do so
may — or may not — gain adherents who
do not accept a normative case, or accept it
in principle but are worried about its cost
in practice. But any such case is founded
on an underlying view of human and of so-
cial nature, and most — including the three
cited — probably flow from their author's
convictions about what is right as well as
about what ‘will work’.

But a normative basis is not, in itself,
enough to make a right effective. Enforce-
ability — at least in substantial measure —
and enforceability in practice as well as in
principle, is necessary for that. Evidently
law and laws are — or can be — major in-
struments of enforcement and should be
accessible for such use to individuals and
groups as well as to the state. But actual
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existing laws are rarely enough. Laws and
even the main body of the law may well be
integral obstacles to achieving basic human
rights (e.g., in the Republic of South Afri-
ca), or serious secondary obstacles because
they have become fossilised in ways which
simply do not correspond with concepts of
rights which have widespread individual
and state acceptance but no legal locus
standi (e.g., in some respects, Tanzania).

Therefore, enforceability is a broader
topic than human rights law. Use of exist-
ing law is one means and law reform anoth-
er; but extra-legal (social and communal)
methods and illegal (including armed vio-
lence) are at times necessary.

Conflicts and Tradeoffs

It is unwise to deny that there are ever
conflicts among basic human rights at the
level of progress toward their attainment in
a given setting at a given time. To take that
extreme a position is all too often a way to
be pushed into defending ‘freedom of
speech with starvation’ or ‘freedom from
hunger with dictatorship’. That usually is a
false set of choices. For example, if there
were freedom of expression and organisa-
tion in the Philippines, could there have
been a breakthrough in food production
(and into food exports) by mechanisms
which also increased hunger and clinical
malnutrition? Denial of a civil liberty and
of an economic right are in this case Sia-
mese twins.

But what of a weak but popular state
subject to real dangers of subversion and
destabilisation which has evidence to show
a 60-40 chance that A, B, C are plotting
action which, if unchecked, will have high
social cost. Does one ignore that ‘beyond
reasonable doubt' standard in the courts?
Detain without trial? Allow the action to
proceed further in hopes of getting better
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evidence even if, a) the likelihood is that
innocent bystanders will be deprived of the
right to life and b) the plot may then suc-
ceed? There are real abridgements of and
risks to basic human rights whichever
course is adopted.

Further, not all rights widely seen as ba-
sic human rights are so perceived by majori-
ties in all societies. In one African state the
proponents of the right to freedom from
capital punishment seemed to be: the Presi-
dent, the Attorney General, one judge, two
advisers, a handful of clerics. It is easy to as-
sert the majority suffered from ‘ignorance’
or ‘false consciousness’ but less easy to argue
that the ‘right to life’ should have been en-
forced, overriding the right to democratic
decision-taking in the hope the law itself
would educate the 99 % who would have
opposed it. Nor is there agreement on all
contenders for the status of basic human
rights. Abortion, euthenasia, private owner-
ship of the means of production are candi-
dates for the status of basic human rights,
which equally sincere and by no means self
evidently illogical rights advocates see as
basic human wrongs. In addition, certain
rights — e.g., the right to privacy — while
perhaps universal, take such different forms
in varying societies that general formula-
tions seem well nigh impossible.

Toward a Holistic,
Contextual Approach?

The purpose of this exploration of cate-
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gories has been to contend — and hopefully
demonstrate — that the full range of basic
human rights rest on similar needs and nor-
mative premises, have similar problems of
achievement and effectiveness and are not
merely compatible but basically part of a
unifying self sustaining whole.

The enemy of one right is usually the
enemy of all or most, the advocate of one
should logically be the advocate of all even
if his efforts and abilities may quite rea-
sonably be focussed on the one.

Equally, however, once one leaves the
level of faith and proceeds to the level of
the works, without which that faith is
dead, very real contextual diversities of ap-
proach arise.

Different degrees of broadening (or
defending and sustaining) rights are neces-
sary and possible.

Different interlocks of rights (e.g., right
to organise and right to eat in much of
South and Southeast Asia) are of special
urgency.

A universal set of norms and goals
does not deny the need for varied formula-
tions, still less for varied paths toward
them, least of all for different emphases
and efforts by different individuals and
groups (e.g., for Amnesty and War on Want
to duplicate each other’s work, as opposed
to appreciating the common base and the
overlapping concerns, would hardly ad-
vance civil liberties or freedom from abso-
lute poverty). In the house of basic hu-
man rights/needs, also, there are many
mansions.
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The Legal System of the Israeli Settlements
in the West Bank

by

Raja Shehadeh™

Introduction

Much has been written about the legal
history of Palestine and the status of the
occupied West Bank. Many Israelis and
apologists for Israel have attempted to in-
terpret that history so as to justify the
Israeli military presence and the military
authority’s extensive amendments of the
laws existing there.

It is not my purpose here to add to that
literature. I would, however, like to empha-
size from the start that even by the stan-
dards set up by the Israeli High Court of
Justice and the recent publication of the
Israeli section of the ICJ, The Rule of Law
in the Areas Administered by Israel, the ex-
tensive legislation on settlements which is
the subject of this study cannot be justified.

An interesting analysis of the legal sta-
tus of the West Bank was made by Dr. Allan
Gerson in his book Israel, The West Bank
and International Law. The conclusion
reached by Dr. Gerson is that the West
Bank was under tutelage or in trust to the
mandatory for the benefit of the inhabi-
tants of the territory; and even though, as
claimed by Israel, Jordan may not have
been the legitimate sovereign of the West

Bank before 1967, Israel derived from that
fact no proper claim of sovereignty. Such
sovereignty remains with the Palestinians.
However, although the Palestinians possess
sovereignty over the territories, Dr. Gerson
argues, they have never effectuated their
sovereign power so as to establish govern-
mental structures and laws which Israel
must maintain in existence pending Palesti-
nian exercise of sovereignty at the termina-
tion of the occupation. Thus, in Gerson's
view, Israel “would not be barred from im-
plementing any changes in the existing laws
or institutions provided such amendments
were in the best interests of the inhabi-
tants.” (My emphasis.) I do not agree with
Dr. Gerson’s analysis. However, even if we
accept this analysis, the recent military or-
ders affecting the setilements cannot be
justified.

Israel has already established more than
80 civilian settlements in the occupied West
Bank of Jordan. These have now been
granted their own legal structure which is
separate and distinct from that of the other
Arab population centres in the region. They
also have their own court system. In mili-
tary order #892, the military commander
of the West Bank has proclaimed that *‘the

* Raja Shehadeh is a lawyer practicing in the West Bank and the principal author of The West Bank
and the Rule of Law, published by the ICJ in 1980. In the introduction to this article the author
replies to a publication issued in the name of the Israeli Section of the ICJ entitled ‘“The Rule of

Law in the Areas Administered by Israel.
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Area commander shall determine the juris-
diction of these courts, the law which they
shall apply, their constitution as well as
any other necessary matter for the proper
administration of these courts” (art. 2b).
The settlements have also been given their
own defence system.

This article is divided into two parts: in
the first a comparison is made between the
Jordanian laws as amended that are applic-
able to the local government units of the
Arab populated centres, namely the villages
and municipalities, and the military orders
and the regulations made by virtue of these
orders applicable to the regional and local
councils of the Jewish settlements. The
settlement court and defence systems are
also discussed in detail in this part.

In the second part I discuss, in the light
of that part of the orders and regulations
passed by the military government of the
West Bank which I have been able to ob-
tain, the manner in which settlements are
administered, the significance of the policy
of having the settlements administered by
regional and local councils instead of the
other units of local government available
under the Jordanian law applicable in the
territories, and the significance of the tim-
ing of the proclamations of these military
orders which came after 13 years of settle-
ment activity had already passed with very
few legislative enactments on this subject.
I also attempt, in the second part, to put
this legislation in historical perspective and
to show how the military government in its
recent enactments, and in its policy to-
wards the Jewish and Arab population in
the West Bank is being guided by the poli-
cies of the British government of the man-
date which ruled over Palestine before the
establishment of the state of Israel.

It is not my intention to discuss in this
article the question of the legality of the
settlements because this has been dealt
with adequately in other places (see for ex-
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ample ICJ Review #19, December 1977, p.
27). I do, however, intend to consider from
the outset the extent to which the military
government legislation concerning Jewish
settlements is consistent with the alleged
scope and justification for military govern-
ment legislation, as set out in the recent
publication The Rule of Law in the Areas
Administered by Israel attributed to the
Israeli National Section of the Internation-
al Commission of Jurists.

The anonymous authors of that publica-
tion in the chapter on the legislation of the
Regional Commander write:

“Under International Law, the Regional
Commander is empowered to determine
obligatory norms of conduct in matters
of security, public order and the general
welfare of the local population. The ex-
ercise of such authority involves a cer-
tain latitude in amending existing local
law.”

They then go on to quote from the ma-
jority decision of the High Court of Justice
in the case of the Christian Society for the
Holy Places v. The Minister of Defence:

“... On inquiring whether some enact-
ment of an occupying power is conso-
nant with article 43 of the Convention,
great importance attaches to the ques-
tion of the legislator’s motive. Did he
legislate to forward his own interest or
out of a desire to serve the well-being of
the civilian population, ‘lavie publique”
of which article 43 speaks."”

The examples the authors choose to in-
dicate to the reader the ‘‘selectivity of the
military government in amending local law"’
do not include the legislation (which was in
force at the time of the publication of the
booklet) affecting the settlements. This le-
gislation clearly goes beyond the scope
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which the learned authors describe and
cannot be justified by the arquments they
put forward.

Despite the large quantity of these or-
ders and the fact that they clearly exceed
| even the scope which the authors of the
| booklet posit and which can neither be jus-
tified by the precedents of the Israeli High
Court of Justice nor the scholars of Inter-
national Law whose works they quote, the
authors reach the conclusion that:

“the law in force in Judea and Samaria
(the West Bank) when Israel first took
over the administration thereof, has re-
mained in effect... but, in view of the
many social and economic develop-
ments occuring in the Region, there was
an urgent need to amend existing legisla-
tion and adapt it to changing circum-
stances. In doing so, Israel has acted in a
lawful manner in accordance with Inter-
national Law.”

The authors of the publication in ques-
tion conclude the first paragraph quoted
above about the power of the regional com-
mander to amend existing local law, by
stating that:

“needless to say, the publication and cir-
culation of all enactments by the regional
commander is a condition sine qua non
for the exercise of this power."

They refute the accusation made in The
West Bank and the Rule of Law, that:

“‘the military orders are not available to
the public (and that) some regulations
affecting specific groups of people in
the society are distributed only to those
with whom they deal. Lawyers are not
provided with them.”

They do this by referring to the bound

volumes of the collected orders which ap-
pear long after the orders are issued as an
official gazette. In fact these bound vol-
umes do not qualify to be considered as a
gazette because, amongst other things, they
do not contain all official announcements
and notices such as those for example that
are made by the office of the Registrar of
Companies, they are not made available to
the general public and are not published at
reqular intervals. They go on to say that:

“further, in order to bring the contents
of an enactment to the attention of the
local residents as soon as possible, every
enactment is published individually, in
Hebrew and Arabic, in large quantities.
It is then immediately distributed in the
Region free of charge to all those per-
sons and bodies whose names appear on
a list...”” (My emphasis).

After inquiring from those persons and
bodies whose names are mentioned as be-
ing on the list, I have learned that some do
not get any of the military orders and none
get all of them.

But this unavailability of military orders
is not only true of those orders that are
published in between the dates of the pub-
lication of what is referred to as a gazette.
Volume 45 of the collected orders which
was published on September 24, 1980 in-
cludes orders #781 to #805, i.e. it includes
order #783 but does not include those reg-
ulations on Regional Councils made by vir-
tue thereof. Article 149 of the Basic Regqu-
lations passed by virtue of order 892 which
is neither published in a bound volume nor
has been distributed, states that these regu-
lations affecting settlements shall be pub-
lished as follows:

1) By posting them on the notice board in
the offices of the Council (i.e. the Coun-
cil of the settlement)
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2) In the collection of the council’s regula-
tions.

Of course the general Arab public has
no access to the offices of the settlements’
councils, nor to its collection of regulations,
which means that this category of legisla-
tion will be unavailable to the general ‘Arab
public. It also means that whenever the
General Commander of the West Bank pre-
fers that a certain order be immune from
the scrutiny of the Arab public, he can call
it a reqgulation and declare that it be pub-
lished in the manner mentioned above.

* The author of this article has therefore
been unable to see all the orders referred to
in this paper. They are not in the last pub-
lished volume of the collected orders (re-
ferred to as the gazette), nor in the posses-
sion of the people or bodies listed in the
booklet to whom it was claimed that all
the military orders are distributed.

I was fortunate to have access to some
of the orders affecting the settlements and
these were only available in Hebrew (they
do not seem to have been translated into
Arabic). My request made to the authori-
ties last July and repeated in October to
obtain the rest has not been granted.

This limitation in the available sources
has meant that some gaps remain in this
study, such as in the definition of the re-
gional councils and the relationship be-
tween this unit and the smaller unit, the
local council.

Within this limitation of primary sources
mentioned above, I have endeavored to
analyze the legislation applicable to the
Jewish settlements in the West Bank and to
put it in historic perspective.

Part I: Comparison between Arab
Municipalities and Israeli Councils

Prior to March 25, 1979 the military
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orders pertaining to Jewish settlements on
the West Bank consisted of a small number
of orders declaring the creation of what the
orders called ‘religious councils” for the
administration of specific settlements such
as order number 561 of 1974 for the ad-

_ministration of Kiryat Arba settlement.

This order states that ‘‘the settlement shall
be administered in accordance with admin-
istration principles which the military com-
mander shall declare by internal regula-
tions.” However, these requlations to my
knowledge have never been made available
to the public.

The most important post 1979 orders
passed by the military government of the
West Bank on the subject of settlements are
order 783 of March 25,1979 and order 892
of March 1, 1981. The former introduced
the local government unit, the regional
council. Without defining what a regional
council is, the order declared that all the
settlements listed in the appendix to that
order are to be considered regional coun-
cils. As to the manner in which a regional
council is to be administered, article 2(a)
of the order stated that it shall be in accor-
dance with the manner in which the area
commander shall decide in regulations. I
have to date been unsuccessful in obtaining
copies of these regulations despite several
applications to the authorities for them.

It is worth mentioning here that subsec-
tion (b) of article 2 which was subsequent-
ly repealed by order 806 of September 30,
1979 stated that

‘“no regulation passed by virtue of the
above (i.e. article 2(a)) shall diminish
from any law or security regulation un-
less specifically so stated (or unless stat-
ed clearly in any other order or regula-
tion).”

The second major legislation on the set-
tlements is order #3892 on the administra-
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tion of local councils dated March 1, 1981.
By virtue of article 2(a) of this order requl-
ations were passed setting out the rules for
the administration of local councils. The
order lists the following as the local coun-
cils to which the order applies: Alkanah,
Ariel, Ma’aleh Adomim, Ma'aleh Ephraim,
and Kiryat Arbaa. The first council admin-
istering these Local Councils was appointed
by the ‘“person responsible’” who is ap-
pointed by the military commander and
who is responsible to him. Thereafter every
resident of the local council over the age of
18 is eligible to vote and to be elected. It is
worth mentioning here that there is no
mention in the order as to how local coun-
cils may be created. The list of existing
councils can only be enlarged by a new
proclamation made by the military com-
mander amending the above order. This
means that even if an Arab village or muni-
cipality should wish to be turned into a
local council there is no mechanism where-
by this can be done.

What follows is a comparison between
the provisions of these regulations and the
Jordanian Municipalities law of 1955, as
amended, i.e. the law which applies to the
Arab municipalities in the West Bank.

A. The Jordanian municipality law
and the Regulations for the
administration of Local Councils

It is important to point out, before be-
ginning the comparison between the Jorda-
nian law on the municipalities and the or-
der on the local councils, that all the pow-
ers vested by the Jordanian law in the King,
the Council of Ministers and the Ministers
of the Interior and Finance have been vest-
ed by virtue of military orders 194 and 236
in the hands of the ‘‘person responsible”
who is appointed by the Commander of
the West Bank. As will be seen later, the

military commander also appoints a ‘“‘per-
son responsible” who has certain powers
according to the Regulations applicable to
local councils (hereafter The Regulations).

It will become clear from the survey be-
low that Jordanian law has vested ultimate
authority in many areas affecting munici-
palities in government ministers. As these
powers are now enjoyed by the ‘‘person
responsible’” who is appointed by and
serves the Military Government which is
responsible for the creation of the settle-
ments on the West Bank, it is to be expect-
ed that he will use his power to ensure that
the growth and development of the muni-
cipalities does not jeopardize that of the
settlements. In practice he uses his authori-
ty whenever possible to limit and discour-
age the growth of these Arab centres. A re-
cent example of this is the prohibition on
municipalities without an approved town
planning scheme to issue building permits
and the transfer of this power to the High-
er Town Planning Council, which is consti-
tuted exclusively of Israeli officials.

All this is contrary, of course, to how
his counterpart, the persons responsible for
the ‘local councils’, act in relation to these
councils whose establishment and develop-
ment is the policy of the government he
serves. Unlike the Arab inhabitants, the
Jewish settlers have direct access to the
persons responsible, either through fellow
settlers who work in the Military Head-
quarters or through friends. They are there-
fore able to urge that the orders and deci-
sions taken concerning the Arab centres
and the Jewish local councils facilitate the
development of the latter and restrict the
growth of the former'.

When studying the Jordanian municipal-
ity law (hereafter the Jordanian law), and
the regulations for the purpose of making
a comparison between them, the first thing
that strikes the reader is the length of the
regulations as compared with the Jordanian
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law. The requlations consist of 152 sections
as compared to the sixty-five sections of
the Jordanian law. They are therefore the
longest single piece of legislation produced
by the West Bank Military Government au-
thorities during the fourteen years of occu-
pation.

The Jordanian Law gives the Council of
Ministers and the Minister of Interior im-
portant powers over the municipal council.
The Council of Ministers on the recommen-
dation of the Minister of Interior may for
example dismiss a mayor if he is convinced
that this serves the interest of the munici-
pality. His decision is final and is not sub-
ject to any form of appeal. Similarly the
Minister of Interior with the agreement of
the Council of Ministers may appoint, in
addition to the elected members, 2 mem-
bers to any municipal council and “these 2
members shall enjoy all the rights of the
elected members.”” No similar powers are
given to any official in the military gov-
ernment by virtue of the regulations for
the administration of local councils.

Both the municipalities and the local
councils are juridical bodies. Both councils
are empowered to administer the affairs of
their areas and to exercise the powers men-
tioned in Section 68 of the Regulations
and 41 of the Law which are compared
below. However unlike the municipal coun-
cil, the local council has the power to ap-
point committees for the execution of cer-
tain functions.

Functions

The municipal council has the power
over such areas and functions as roads,
buildings, water, electricity, gas, sewage,
crafts and industries, healih, cleanliness,
public places, parks, etc. In all the list com-
prises 39 areas. Some of these powers are
similar to the powers given to the local

64

councils. However the local council enjoys
in addition to them other powers. To begin
with, a local council acts as the trustee,
custodian or representative in any public
case involving the inhabitants of the local
council?: It is also empowered to adminis-
ter, implement and establish services, pro-
jects and institutions which the council be-
lieves are important for the welfare of the
inhabitants living within its area®. It is also
empowered to oversee the development of
the local council, the improvement of life
in it and the development of the financial,
social and educational affairs of its inhabi-
tants or any sector of them®. It can also or-
ganize, restrict or prevent the establish-
ment or administration of any service, pro-
ject, public institution or any other organi-
zation, craft work, or industry of any
kind®. It is also empowered to oversee irri-
gation, pastures, the preservation of the
soil and any other matter of agricultural
significance provided that it is administrat-
ed for the benefit of the various farmers
within the area of the local council®. The
council may establish any corporations, co-
operative or any other organization for the
execution of any of its functions and buy
shares in it”. It is also empowered to pre-
pare the facilities for emergency and to
operate them at the time of emergency in-
cluding the organization of rationing and
provision of the necessary services®. The
council is also empowered to give certifi-
cates and to certify and issue licences for
any of the matters included within its
powers.

The council administering a local coun-
cil may, according to Article 88 of the
Regulation, with the agreement of the
‘“‘person responsible’’ make requlations con-
cerning any matter which the council has
jurisdiction over. By Article 93 these requ-
lations shall be considered as security legis-
lation issued by the area commander. They
shall be published by posting on the notice
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board in the offices of the council and in
other public places within the area of the
local council or in any other way as the
council shall decide. Municipal councils on
the other hand, may make regulations only
after a decision to this effect is taken by
the Council of Ministers with the agree-
ment of the king.

Taxes

A local council may, with the agreement
of the “person responsible” impose taxes
called “arnona,” membership fees and other
obligatory payment®. The council is em-
powered to impose any additions on the ar-
nona after publishing a notice to this effect
in the area of the local council'®. The coun-
cil may reduce the tax or fine for late pay-
ment taking into consideration the financial
situation of those on whom it is levied or
for any other reason to which the person
responsible agrees'!.

A municipal council on the other hand
may impose taxes on vegetables and fruits
for sale in the market, or for any of the
other matters mentioned amongst its pow-
ers in article 41 of the Municipalities Law,
the amount and percentage of which is de-
termined in regulations issued by the coun-
cil with the agreement of the council of
ministers'Z.

Finances

A municipal council may only borrow
money after obtaining the agreement of
the Minister of Interior who will.consider
who the lender is and the purpose for
which the fund is to be used'. It is on the
basis of this article that many municipali-
ties in the West Bank are prevented from
collecting money contributed to them from
Palestinians outside.

Property tax payable to the municipali-
ty is collected by the ministry of finance'*
and the customs authority collects custom
duties on combustible liquids according to
percentages specified in the law!5. By vir-
tue of article 52 all funds collected for the
municipalities by the ministry of finance
are kept in trust for the municipalities and
distributed in the percentage which the
council of Ministers, on the recommenda-
tion of the Minister of Interior, decides ac-
cording to criteria mentioned in article 52
(2), provided that some of these funds may
be allocated to finance other matters.

The yearly budget prepared by the mu-
nicipality is acted upon after it has been
approved by the council and authorized by
the Minister of Interior'® . Similarly, a local
council needs the approval of the ‘‘person
responsible” for its yearly budget!”. How-
ever a local council does not need to get
approval for borrowing money or receiving
contributions!®.

The accountant who inspects the fi-
nances of the municipalities is decided
upon by the Council of Ministers. However
alocal council appoints its own accountant.
Also the Minister of Interior with the agree-
ment of the Council of Ministers publishes
regulations as to the proper administration
of the municipalities financial matters. A
local council, however, has discretion to
administer its own finances without any in-
terference. Regulations are made for the
municipalities as to tenders, purchase of
material and all other financial matters. A
local Council decides these matters without
interference except when the sale involves
a monopoly or a concession.

Chapter 16 of the Regulation mentions
powers which the area commander and the
‘“‘person responsible’’ has in special cases.
These include interference in the adminis-
tration of the local council if they see that
the council is failing to carry out any of its
functions under the regulation or under a

65




security order. In case of emergency, and
when there is no possibility for convening
the council to take a decision which needs
to be taken by the council in session, the
““person responsible” may order the head
of the council to take any action in accor-
dance with the Regulation if he deems that
the prompt execution of such action is
necessary for the safety of the members of
the council. The area commander may also
appoint a new council if it has been proven
to him that the council does not carry on
its duties according to the Regulation or
that there are financial misdealings. But he
can only do this after he has warned the
council and it did not take heed of his no-
tice.

B. The Settlements’ Court System

The Military Commander has used his
power under order #892 to establish courts
for the settlements and declared the estab-
lishment of such courts in article 125 of
The Regulations. Acting also within his
power according to order 892 he has de-
termined the jurisdiction of the court as
follows:

Art. 126

(a) ‘“the court shall have jurisdiction to
look into any offence committed con-
trary to the Regulations for the adminis-
tration of Local Councils except those
mentioned in chapter three (on rules for
election of the council). It shall also
have jurisdiction to look into offences
against any regulations that the council
may make and also any offence commit-
ted within the area of the council against
any law or military order mentioned in
the appendix to The Regulations. The
court shall be competent to impose the
punishment determined in The Regula-
tion, other requlations made thereby,
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and laws or military orders that are men-
tioned in the appendix.

(b) in addition to what has been said in
(a) above the court shall be competent
to look into other matters which shall
be determined in The Regulations or in
any other military order.”

The Regulation as it stood on March 1,
1981 mentioned only the Jordanian law of
Town Planning in the appendix. However,
as is clear from the above, more laws can
be added and these need not be Jordanian
laws because The Regulation does not re-
strict the court’s jurisdiction to look into
violations of Jordanian laws but says ‘“‘any
law mentioned in the appendix.” In view
of the provision in The Regulations which
states that this or any other regulations
made by virtue of it or in any other way
need not be published except in the offices
of the local council, it is possible that the
jurisdiction of the court might be enfarged
without the knowledge of anyone outside
the settlement.

The judges of the settlement’s courts are
appointed by the commander of the area'®.
Judges for the first instance court are ap-
pointed from amongst magistrate judges,
and for the appeal court from amongst
judges of the District Court?®. Whereas the
judicial system in the West Bank does have
District Courts, the implication is that the
choice will be from among Israeli District
Court judges.

it is important to note here that no con-
nection is made between the West Bank ju-
dicial system and the system of settlement
courts. For the West Bank the Minister of
Justice has been replaced by the Officer in
the Israeli army in charge of the judiciary.
Judges for West Bank courts are chosen by
a committee composed of military officers
of whom no mention is made in The Regu-
lations, where the choice of the settle-
ment’s judges is left to the area commander.
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And although no formal connection with
the Israeli system is established, the judges
would be from amongst judges chosen in
accordance with Israeli laws to serve in
Israeli courts.

As with judges, the area commander also
chooses the public prosecutor?'. The ap-
peal court sits anywhere the area comman-
der designates??.

The procedure and the rules of evidence
which the court applies are those applied in
Israeli courts. The court also has all the
powers held by an Israeli magistrate court
as regards subpoena of witnesses and any
other matter related to the hearing of a cri-
minal case. Similarly the appeal court has
all the powers which an Israeli District
Court in Israel has when it convenes as an
appeal court. Furthermore the court has all
the powers given to military courts when it
looks into the violations to laws and orders
mentioned in the appendix®.

The court may impose fines which are
paid to the treasury of the local council®.
If a fine is not paid the court may sentence
the violater with actual imprisonment for up
to one month. It is natural to ask how the
court will execute its judgments. Will it use
the West Bank execution departments and
police, or the Israeli ones or will it have its
own? But thisis not the only question which
The Regulation leaves unanswered. What
categories of people does the court have ju-
risdiction over? What if a Palestinian is
brought to appear before it, can he deny its
jurisdiction over him and claim that only a
local Arab court has the right? And when
does the military court have jurisdiction
over violators of military orders if these or-
ders are mentioned in the appendix to The
Regulation? From the wording of The Reg-
ulation it is possible for the settler’s courts
to assume the powers of the military courts
which implies that the settlers are not only
given autonomy but also power over the
local Arab Palestinian population.

The Municipal Courts

Until January 1976 municipalities had
no courts nor did the Jordanian law give
them the power to establish any. To date
only the Bethlehem Municipality has ap-
plied in accordance with order 631, where-
by municipal courts have been established,
and has acquired a municipal court of its
own.,

According to order 6317, the Officer in
charge of the Judiciary is responsible for
the municipal courts?®® . The judges for the
court are appointed by the officer from
amongst magistrate judges who serve in
West Bank courts®’. No appeal court may
be established and the court’s decisions are
appealable at the West Bank court of ap-
peal®®. The court shall apply the rules of
procedure and evidence applicable in crimi-
nal cases in magistrate courts?. The court
shall have jurisdiction to hear violations
against the regulations of the municipality
and any violations committed within the
area of the municipality which are listed in
the appendix, which includes nine laws.
The municipality is empowered to execute
judgments issued by its court. Although
the municipality is empowered to appoint

from amongst its employees the officers of

the court®®, these employees are responsi-
ble to the officer in charge of the judiciary
who may issue instructions to the munici-
pality to change any officer or to cancel his
appointment. He may also appoint any em-
ployee of the West Bank Ministry of Justice
to the court™!,

C. The Defence of the Settlements

A number of related orders need to be
discussed when considering the powers and
functions of a local council. These are the
orders dealing with what is called ‘““the De-
fence of Villages”.
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These orders are modelled after an Israeli
law of 1961, the local Authorities Regula-
tion of Guard Service Law®2. This law de-
fines in its preamble ‘the officer-in-charge
of the guard-service’ as a person whom the
Brigadier-in-Command has appointed to be
the officer-in-charge of the guard-service.
Provided that in a Command in which the
guard-service is in the hands of the Police,
the Brigadier-in-Command shall empower
the person responsible on behalf of the
police for the guard-service. ‘Guard-service’
is defined to include exercises and any ac-
tivities which in the opinion of the officer-
in-charge of the guard-service is required
for protecting the security of the inhabi-
tants of a settlement or their property, and
‘local authority’ is defined as a municipali-
ty or alocal council. Article 2 of the Israeli
law states that:

“the Minister of the Interior may, after
consultation with the Minister of De-
fence, impose, by order, the duty of
guard-service on the inhabitants of any
settlement or settlements..."”

The connection with Israeli law does
not stop at the level of providing a model
for the military orders on the same subject.
In article 11 of order 432, the first of the
orders passed by the West Bank Military
Commander®®, it is stated that whoever is
injured while performing guard-service shall
be considered as one who has been injured
during performance of guard-service in ac-
cordance with the above mentioned Israeli
law. This direct reference and application
of an Israeli law is one of the first to be
made in the Military Proclamations in force
in the West Bank.

Order 431 defines a village as one which
has been established after 1967. As only
settlements have been established after
1967, the order clearly refers to settle-
ments. Defence is defined as training orany
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other activity deemed necessary by the per-
son appointed by the Military Commander
of the West Bank as the officer responsible
under the order. The officer is empowered
by the order to impose upon every settler
the duty to defend the settlement. He is
also empowered to appoint an authority to
carry out the defence,

Order 669 amended the definition of a
resident in order 432 to include:

“whoever lives in the village and is un-
registered as a resident in its registers
whether he was from the West Bank or
from Israel and who does not carry out
guard duty in any other village.”

The order also determined the age of
the person eligible for guard duty as from
18to 60, and provided that whenever guard
duty is imposed on a person he shall be as-
sumed to be eligible as long as he has not
proven otherwise in the way that shall be
provided by order. A fine is imposed on a
person who refuses to carry out the guard
duty. Order 817 empowers the director,
who is defined in the order as whoever has
been appointed director of guard duty ac-
cording to order 432, ‘‘to oblige pupils of
an institution (defined as a kindergarten,
elementary school, junior high school, field
school, advanced education institution,
children’s vacation enterprise, boarding
school, youth and sport cultural centre,
institution of higher education, yeshiva or
any other institution in which education is
provided) aged over 16 to do guard duty as
well as the pupil’s parents, the principal of
the institution, the teachers and the work-
ers.” (Article 2 of the order).

A director may also oblige the parents
whose children are at an institution to do
guard duty. In special circumstances the
director may order that an institution be
guarded by paid policemen® . If the direc-
tor believes that facilities must be installed
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in the institution for its protection, he may,
with the consent of the police, order the
institution’s owners to install them.

Order 848 of June 18, 1980 increased
the number of hours of guard duty per per-
son to six hours per week unless the direc-
tor orders that the number of hours be in-
creased to ten per week for 30 days. An in-
crease above ten hours needs the approval
of the commander of the area.

A fifth amendment to the original or-
der® substantially increased the powers of
the settlers. Article 3 of order 898 empow-
! ers them to:

|  ~ oblige any person whom the settlers
‘ have any reason to suspect of having
committed any offence contrary to any
military order to show them his identifi-
cation card;
~ arrest any person whose identity has
been not proven and to transfer him to
the nearest police station and
— arrest any person without a warrant:

— if he commits before him a felony
punishable by five years imprison-
ment or if he has any basis which
makes him believe that a person has
of late committed a misdemeanor or
a felony punishable by the military
orders with five years imprisonment,
or

— if he saw him in suspect circumstance
taking precautionary measures to dis-
guise himself without being able ‘to
give any reasonable explanation of
his actions.

A person who arrests another in the
above circumstances must hand him to the
police as soon as possible. Any one refusing
to obey the orders of the settlers will be
considered as one contravening the military
order on security of 1970.

Appended to the order is the format of
the card with which the settlers will be is-

sued. The above powers are printed on the
card.

As with all the other 921 military orders
already in force in the West Bank, the pow-
er to interpret the provisions of this order
are vested in the military courts.

It has been common practice for the set-
tlers to exceed their powers of guard duty
and interfere with the Arab inhabitants of
the West Bank. There have been many re-
ported incidents when they have set up and
manned road blocks and searched passers-
by, and they have attacked nearby villages
and made their lives intolerable.

Two reservists were quoted in the Israeli
English newspaper, The Jerusalem Post, as
saying after Jewish student settlers from
the local yeshiva and from Kiryat Arba in
Hebron manned the army check-point
alongside them: ‘‘this is the first time and
the last time we will serve in this area.”
The settlers had joined them at the check-
point because they said they preferred to
defend themselves after the incident in
Hebron where several of them were killed.

With the orders for the defence of the
settlements promulgated, the organization
of the military territorial defence system of
Jewish settlers serving in the West Bank
into organic military units stationed in
their own areas under their own command
has been completed.

Part Il: Comments

When the Israeli army occupied the West
Bank, the Jordanian law on local govern-
ment provided for only two types of local
government units: the municipality and the
village. The regional and local councils that
existed at the time of the British Mandate
were abolished by article 105(1) of the Jor-
danian Municipalities Law of 1955 which
declared all previous Ottoman, Jordanian
and Palestinian laws dealing with munici-

69




palities and local councils repealed provid-
ed that

“4all municipalities and local councils ex-
isting at the date of the coming into
force of this law shall be considered mu-
nicipal councils by virtue of the provi-
sions of this law and shall continue to
carry out their functions until replaced
by municipal councils elected in accor-
dance with the provisions of this law.”

Despite the continuous settlement activ-
ity that has gone on uninterrupted though
at an uneven rate since 1967, no substan-
tial amount of legislation was promulgated
concerning the administration of the settle-
ments. They continued to be administered
by what was called a religious council (as
mentioned above) until March 1979 when
a number of lengthy military orders were
proclaimed declaring that regional and
local councils will administer the settle-
ments.

Under the Jordanian law in force in the
West Bank, a group of people in a village
can petition the District Commissioner to
declare their village a municipality. Where-
as this function has now been assumed by
an officer in the Israeli army, why then did
the military government not choose to use
the existing local government laws and
structures and declare Jewish settlements
to be villages or municipalities? Clearly this
would have been the easier course, which
would have released Israel from having to
justify again a charge of violating interna-
tional law by amending and adding to the
local law in a way that exceeds the scope
of the legislative powers of an occupier
and cannot be justified as necessary legisla-
tion for the welfare of the population of
the occupied territories.

A possible justification of thls choice
which the military government may give
could be based on the provision in the Jor-
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danian law which stipulates that the candi-
dates for municipal election must, amongst
other things, be Jordanian male citizens.
However this justification can easily be re-
butted by pointing out that the military
authorities have already amended this ar-
ticle by removing the condition as to sex,
giving the franchise to women. They could
have made a further change and eliminated
the condition that the candidates and elec-
torate must be Jordanian citizens. It is
clear, therefore, that it was not any legisla-
tive difficulty that has determined the
choice of turning the settlements into local
councils rather than municipalities.

Nor is the reason the independence of
the municipal councils from the military
authorities. As has been shown at length in
the first part of this article, the Jordanian
law gives more power to the government
than the power which the Regulations for
the Administration of the Local Councils
gives to the commander of the area or the
person appointed by him to be the “person
responsible”’ for the purpose of the Regula-
tions.

The more likely reason for the choice,
to my mind, is the desirability of having
separate administrative units for Arabs and
Jews to enable separate and independent
legislation and policy for the growth and
development of each of the two communi-
ties.

It is interesting to realize how the mili-
tary government, in making the choice to
establish regional and local councils to ad-
minister the settlements, seems to be guid-
ed by the policy that was pursued by the
British Mandatory government in Palestine
before 1948. Article 2 of the Mandate runs
as follows:

“The Mandatory shall be responsible for
placing the country under such political,
administrative and economic conditions
as will secure the establishment of the
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Jewish national home, as laid down in
the preamble, and the development of
self-governing institutions, and also for
safeguarding the civil and religious rights
of all the inhabitants of Palestine, irre-
spective of race and religion."”

It is not difficult to imagine, though I
have no basis to verify this conjecture, that
the policy guidelines given by the Israeli
government to the military command in
the West Bank run on similar lines.

Article 3 of the Mandate provides that:

““The mandatory shall, so far as circum-
stances permit, encourage local auton-
omy."

In the yearly reports by the United
Kingdom to the League of Nations and in
the reports of the Palestine Royal Commis-
sion, the rate of progress achieved by the
government of the mandate in fulfilling the
terms of the Mandate and in assisting the
Jewish and Arab communities to attain a
greater level of local autonomy was re-
ported.

The 1937 report of the Palestine Royal
Commission, for example, reported that

‘“‘there are at present only five Jewish
Local Councils, but they rank almost
next in wealth and population to.the
four major municipalities of Jerusalem,
Haifa, Jaffa and Tel Aviv and have been
active and reasonably efficient.”

The Commission recommended that:

“the remaining preponderantly Jewish
Local Councils, taken together with all
the present existing municipalities should
be re-classified by means of a new ordi-
nance into groups according to their re-
spective size and importance."

The military orders relating to the Jew-
ish local councils are not, as far as their
content is concerned, modelled after the
British Ordinances. They give much greater
power to the local councils than was avail-
able at the time of the mandate. Despite
the difference in degree, the same policy
followed by the government of the man-
date to achieve local autonomy for the
Jewish minority in Palestine is now being
pursued by the Israeli government towards
the Jewish settlements in the West Bank.
The only difference (and it is a very signifi-
cant one) is that the government of the
mandate planned a restiricted growth for
the Jewish community and was interested
in ceding local autonomy to both the Arab
majority as well as the Jewish minority, in
fulfillment of the terms of the mandate
and the Balfour declaration whereby two
communities would exist in Palestine. The
Israeli government, on the other hand, is
interested in incorporating the West Bank
into Israel and plans to do this by facilitat-
ing the development and growth of the
Jewish communities living, or who will be
imported to live, in the settlements which
have been planned to exist around the Arab
population centres. Mattivahu Drobles, an
instrumental figure in government settle-
ment efforts, referring to West Bank Arabs
as “‘minorities’" said :

“They (the Arabs) will find it difficult
to unite and create a continuous territo-
rial entity if they are cut off by Jewish
settlements.”

Many other legislative actions of the
government of the mandate were also aim-
ed at facilitating the fulfillment of the
terms of the mandate. The Land Transfer
Ordinance of 1920, for example, gave the
government the power to control land ac-
quisition to insure that lands in areas desig-
nated for Jews did not get transfered to
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Arabs. Similarly a military order was pas-
sed soon after the occupation whereby the
military government acquired the right to
control land transfers by making it neces-
sary to get a permit for every transaction in
land (order 25).

With strong support from the Jewish
Agency and other Jewish organizations out-
side Palestine, and the greater experience
of the European Jewish immigrants in civic
administration, the Jewish municipalities
and local councils grew often at the ex-
pense of the nearby Arab municipalities or
local councils. With the establishment in
1948 of the Jewish state, and the exodus
of the majority of the Arab population
from the region, this policy was pursued
systematically, and the present situation of
the cities of Jaffa and Tel Aviv is a good
example of it. Whereas Arab Jaffa before
1948 was a flourishing sea port and the big-
ger municipality, with Tel Aviv then con-
sidered in size and importance as a mere
Jewish suburb, the situation now is revers-
ed with Jaffa a mere suburb administered
by the greater Tel Aviv municipal council.
The Israeli policy towards the West Bank
seems to aim at the continuation of this
pattern so-that, for example, the Jewish
settlement near Ramallah, Beit Eil, whose
population is at present approximately 400
would be encouraged to grow and develop
to dominate the town of Ramallah which
has at present a population of approxi-
mately 20,000. Ramallah would then come
to be treated as a mere Arab suburb of the
Jewish settlement of Beit Eil.

The timing of the legislation for the ad-
ministration of the settlements as regional
and local councils is not without signifi-
cance. March 25, 1979 was only seven
months after the signing of the Framework
for Peace in the Middle East Agreed at
Camp David. Some of the provisions con-
cerning the West Bank in the agreement did
not at all please those Jews who had already
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. settled in the West Bank and those intend-

ing to do so.

It is perhaps not too far-fetched to sug-
gest that the activities and legislation in the
West Bank which followed the signing of
the agreement indicate the intentions which
the Israeli negotiators had in mind when
they negotiated the wording of the agree-
ment and agreed to sign it as presently
worded.

It is not accidental that only in article 1
of the Camp David Accords the expression
“Palestinian people’” is used. Elsewhere in
Sections A.1.(A), (C), (C)1, (C)2 etc. the
reference is to the ‘inhabitants of the terri-
tories’ (i.e. the West Bank). The clarifica-
tion acknowledged in President Carter’s let-
ter to Prime Minister Begin on September
22 reads

“in each paragraph of the agreed frame-
work document the expression Palestine or
Palestinian people are being and will be
construed and understood by you as Pales-
tinian Arabs.”

No clarification is sought or given about
the expression ‘“‘inhabitants of the territo-
ries”’. Does it refer to Arab inhabitants or
any inhabitants, Arab or Jewish?

Obviously without clarification it will
mean what it stands for, i.e. any inhabitant
whether Arab or Jewish. This choice of ex-
pression was therefore made carefully, and
the activities ensuing after the agreement
make it clear what the intention was, and
what the result of the implementation of
the provisions of the Camp David agree-
ment will really mean to the Jewish settlers
in the West Bank.

Even the limited powers which the Camp
,David Accords provide for the Palestinian
Arabs will under the newly created reality
which Israel has been busy creating, and be-
cause of the careful wording of the Camp
David agreement, have to be shared by the
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Jewish and the Arab inhabitants of the area.
The concentrated activities aimed at creat-
ing more settlements and bringing more
Jews to live in them while changing the leg-
islation to facilitate their independence and
growth was intensified after Camp David.

Although at present the Arabs consti-
tute the majority of the inhabitants of the
West Bank there is no assurance that the
elections for the self-governing authority
envisaged under the Camp David agreement
will proceed on the basis of proportional
representation rather than on a regional
basis. If the latter is the method then in
view of the large number of the settlements
already established Jewish representation
in that authority will be substantial. In this
way even the limited concessions Israel
seemed to be making in the Camp David
agreement will have been forfeited. This, of
course, presuming the Jewish settlers would
like to exercise control in this manner.

It is also possible, however, that the set-
tlers may feel that their separate status as
“self-governing authorities” gives them
more power and better enables them to
grow within the large areas of land that have
been allocated for them. They might then
leave the Arabs to exercise alone the
meagre powers given to them.

Conclusion

More than 950 military orders have been
promulgated during the 14 years of Israeli
military occupation of the West Bank. This
violation by Israel of international law has
lately become better known. In response to
criticism of this practice, the decisions of
the Israeli High Court of Justice in appeals
submitted to the court against the military
commander, and publications by Israelis as
well as apologists for Israeli practices, have
attempted to justify such violations. In this
paper I have attempted to show how even

if the standards used by the High Court
judges and the authors of these studies to
justify these changes in Jordanian laws are
accepted and applied, legislation affecting
Jewish settlements in occupied territories
cannot be justified.

I have also attempted to point out the
Israeli policy towards the West Bank con-
cerning the settlements by comparing these
regulations to the Jordanian law still in
force which applies to the Arab population
centres. This comparison proves that two
distinct communities have been created
with different sets of laws applying to each.
The separate development of each of these
communities is thereby facilitated.

By referring to the legal situation that
existed at the time of the British Mandate
over Palestine I have attempted to show
that the policy followed in the West Bank
is similar to some extent to that of the
Mandate Government, which by the terms
of its mandate endeavored to facilitate the
growth and development of an Arab and a
Jewish national presence in Palestine. The
only difference in the case of the West
Bank being that the military authorities
there will continue to attempt to retard the
growth of the Arab population and encour-
age the establishment of a Jewish one.

This paper has shown how a complex
and elaborate structure for the administra-
tion of the Jewish centres equipped with
legal and defence systems has already been
established to facilitate this process.

Finally, the direction in which matters
seem to be going in future as far as Jewish-
Arab relations on the West Bank are con-
cerned, is parallel to a version of the South
African Apartheid or separate development.
policy. Cranted the reality and conditions
of the two areas differ; so does the extent
of the similarity. However, enough parallels
do exist in the nature of the problem fac-
ing the South African government and the
Israeli government (anxious as it is with
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trying to Judaize and control an area with conclusion that there are strong similarities
an Arab majority), and in the nature of the which, all indications point, are only bound
two systems and to some extent the prac- to increase with time.

tices of the two governments, to support a
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A 48

the Rule of Law

The first case to come before the Inter-
American Court of Human Rights, which
was inaugurated in September 1979 in San
José, is a highly unusual one.

Following a shooting incident in Costa
Rica, in which some policemen and one of
the assailants were killed, the Costa Rican
authorities arrested some members of a left
wing political group which allegedly plan-
ned to carry out armed attacks. A few days
later one of the members of the group,
Miss Viviana Gallardo Camacho, a young
woman, was shot dead in her prison cell by
a member of the Costa Rican Civil Guard.
In this incident two other women prisoners
were wounded. All three had been detained
in connection with charges resulting from
the killing of the policemen and for being
members of an illegal association. The Civil
Guard responsible for the shooting was ar-
rested and is awaiting trial for homicide.

On July 15, 1981, the government of
Costa Rica, represented by Mrs Elizabeth
Odio Benito, the Minister of Justice, itself
submitted the case of the Inter-American
Court asking it to determine whether in
this case the Costa Rican authorities had
committed a violation of human rights
guaranteed in the American Convention on
Human Rights. Costa Rica is a party to the
Convention and has accepted the general
jurisdiction of the Court pursuant to Article
62 (1).

Judicial Application of

Inter-American Court of Human Rights

The Court can normally accept cases
only if certain pre-conditions are met.
Among them are that all available domestic
remedies have been exhausted (Article 46
of the Convention) and that the Inter-Ame-
rican Commission on Human Rights has
examined the matter in accordance with
the procedure established in Articles 48 to
50 of the Convention. The government of
Costa Rica stated that it formally waives
both requirements, and further requesis
that “if the Court should decide that it
lacks the power to deal with the applica-
tion before the procedures set forth in Ar-
ticles 48 to 50 have been completed, this
application be referred to the Inter-Ameri-
can Commission on Human Rights pur-
suant to the terms of its jurisdiction’’.

In its first decision the Court, in view of
the unusual nature of the case, neither ac-
cepted nor rejected the application, but de-
cided that a decision concerning admissibil-
ity will be rendered after receiving legal
opinions on the subject from both the gov-
ernment of Costa Rica and the Inter-Ame-
rican Commission on Human Rights. The
main problem for the Court is to decide
“on the effect to be given to the waiver of
the procedures set forth in Articles 48 to
50 of the Convention by Costa Rica and, in
general, to determine its jurisdiction to
deal with the case at this stage”.
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BASIC TEXTS

African Charter on Human Rights
and Peoples’ Rights'

Preamble

The African States members of the Organization of African Unity, parties to the present conven-
tion entitled *“African Charter on Human and Peoples’ Rights”’,

Recalling Decision 115 {XVI) of the Assembly of Heads of State and Government at its Sixteenth
Ordinary Session held in Monrovia, Liberia, from 17 to 20 July 1979 on the preparation of ‘““a prelimi-
nary draft on an African Charter on Human and Peoples’ Rights providing inter alia for the establish-
ment of bodies to promote and protect human and peoples’ rights’’;

Considering the Charter of the Organization of African Unity, which stipulates that ‘‘freedom,
equality, justice and dignity are essential objectives for the achievement of the legitimate aspiration of
the African peoples'’;

Reaffirming the pledge they solemnly made in Article 2 of the said Charter to eradicate all forms
of colonialism from Africa, to coordinate and intensify their cooperation and efforts to achieve a bet-
ter life for the peoples of Africa and to promote international cooperation having due regard to the
Charter of the United Nations and the Universal Declaration of Human Rights;

Taking into consideration the virtues of their historical tradition and the values of African civiliza-
tion which should inspire and characterize their reflection on the concept of human and peoples’ rights;

Recognizing on the one hand, that fundamental human rights stem from the attributes of human
beings, which justifies their national and international protection and on the other hand that the reality
and respect of peoples’ rights should necessarily guarantee human rights;

Considering that the enjoyment of rights and freedoms also implies the performance of duties on
the part of everyone;

Convinced that it is henceforth essential to pay particular attention to the right to development
and that civil and political rights cannot be dissociated from economic, social and cultural rights in
their conception as well as universality and that the satisfaction of economic, social and cultural rights
is a guarantee for the enjoyment of civil and political rights;

Conscious of their duty to achieve the total liberation of Africa, the peoples of which are still
struggling for their dignity and genuine independence, and undertaking to eliminate colonialism, neo-
colonialism, apartheid, zionism and to dismantle aggressive foreign military bases and all forms of dis-
crimination, particularly those based on race, ethnic group, colour, sex, language, religion or political
opinion;

Reaffirming their adherence to the principles of human and peoples’ rights and freedoms contained
in the declarations, conventions and other instruments adopted by the Organization of African Unity,
the Movement of Non-Aligned Countries and the United Nations;

Firmly convinced of the duty to promote and protect human and peoples’ rights and freedoms tak-
ing into account the importance traditionally attached to these rights and freedoms in Africa;

HAVE AGREED AS FOLLOWS:

1) The Heads of State of the Organisation of African Unity at their meeting in Nairobi in July 1981
approved the Charter unanimously. The text printed here is that which was approved at the OAU
Ministerial Conference in Banjul, the Gambia, in January 1981 and is believed to be the correct
text of the Charter as approved at Nairobi. )
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PART I: Rights and Duties

Chapter I
Human and Peoples’ Rights

Article 1

The Member States of the Organization of African Unity parties to the present Charter shall recog-
nize the right, duties and freedoms enshrined in this Charter and shall undertake to adopt legislative or
other measures to give effect to them.

Article 2

Every individual shall be entitled to the enjoyment of the rights and freedoms recognized and guar-
anteed in the present Charter without distinction of any kind such as race, ethnic group, colour, sex,
language, religion, political or any other opinion, national and social origin, fortune, birth or other
status.

Article 3

1. Every individual shall be equal before the law.
2. Every individual shall be entitled to equal protection of the law.

Article 4

Human beings are inviolable. Every human being shall be entitled to respect for his life and the in-
tegrity of his person. No one may be arbitrarily deprived of this right.

Article 5

Every individual shall have the right to the respect of the dignity inherent in a human being and to
the recognition of his legal status. All forms of exploitation and degradation of man particularly slav-
ery, slave trade, torture, cruel, inhuman or degrading punishment and treatment shall be prohibited.

Article 6

Every individual shall have the right to liberty and to the security of his person. No one may be de-
prived of his freedom except for reasons and conditions previously laid down by law. In particular, no
one may be arbitrarily arrested or detained.

Article 7

1. Every individual shall have the right to have his cause heard. This comprises:

(a) The right to an appeal to competent national organs against acts violating his fundamental
rights as recognized and guaranteed by conventions, laws, regulations and customs in force;

(b) the right to be presumed innocent until proved quilty by a competent court or tribunal;

(c) the right to defence, including the right to be defended by counsel of his choice;

(d) the right to be tried within a reasonable time by an impartial court or tribunal.

2. No one may be condemned for an act or omission which did not constitute a legally punishable of-
fence at the time it was committed. No penalty may be inflicted for an offence for which no provi-
sion was made at the time it was committed. Punishment is personal and can be imposed only on
the offender.

Article 8

Freedom of conscience, the profession-and free practice of religion shall be guaranteed. No one
may, subject to law and order, be submitted to measures restricting the exercise of these freedoms.
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Article 9

1. Every individual shall have the right to receive information.
2. Every individual shall have the right to express and disseminate his opinions within the law.

Article 10

1. Every individual shall have the right to free association provided that he abides by the law.
2. Subject to the obligation of solidarity provided for in Article 29 no one may be compelled to join_

an association. A
Article 11

Every individual shall have the right to assemble freely with others. The exercise of this right shall
be subject only to necessary restrictions provided for by law in particular those enacted in the interest
of national security, the safety, health, ethics and rights and freedoms of others.

Article 12

Every individual shall have the right to freedom of movement and residence within the borders of a

State provided he abides by the law.

2. Every individual shall have the right to leave any country including his own, and to return to his
country, This right may only be subject to restrictions, provided for by law for the protection of
national security, law and order, public health or morality.

3. Every individual shall have the right, when persecuted, to seek and obtain asylum in other coun-
tries in accordance with the laws of those countries and international conventions.

4. A non-national legally admitted in a territory of a State Party to the present Charter, may only be
expelled from it by virtue of a decision taken in accordance with the law. -

5. The mass expulsion of non-nationals shall be prohibited. Mass expulsion shall be that which is aim-

ed at national, racial, ethnic or religious groups.

—

Article 13

1. Every citizen shall have the right to freely participate in the government of his country, either di-
rectly or through freely chosen representatives in accordance with the provisions of the law.

2. Every citizen shall have the right of equal access to the public service of his country.

3. Every individual shall have the right of access to public property and services in strict equality of
all persons before the law.

Article 14

The right to property shall be guaranteed. It may only be encroached upon in the interest of public
need or in the general interest of the community and in accordance with the provisions of appropriate
laws. :

Article 15
Every individual shall have the right to work under equitable and satisfactory conditions and shall
receive equal pay for equal work.
Article 16

Every individual shall have the right to enjoy the best attainable state of physical and mental health.
2. State Parties to the present Charter shall take the necessary measures to protect the health of their
people and to ensure that they receive medical attention when they are sick.

—

Article 17

. Every individual shall have the right to education.

. Every individual may freely, take part in the cultural life of his community.

. The promotion and protection of morals and traditional values recognized by the community shall
be the duty of the State.
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Article 18

1. The family shall be the natural unit and basis of society. It shall be protected by the State.

2. The State shall have the duty to assist the family which is the custodian of morals and traditional
values recognized by the community.

3. The State shall ensure the elimination of every discrimination against women and also ensure the
protection of the rights of the woman and the child as stipulated in international declarations and
conventions.

4. The aged and the disabled shall also have the right to special measures of protection in keeping with-
their physical or moral needs.

Article 19

All peoples shall be equal; they shall enjoy the same respect and shall have the same rights. Nothing
shall justify the domination of a people by another.

Article 20

1. All people shall have the right to existence. They shall have the unquestionable and inalienable right
to self-determination. They shall freely determine their political status and shall pursue their eco-
nomic and social development according to the policy they have freely chosen.

2. Colonized or oppressed peoples shall have the right to free themselves from the bonds of domina-
tion by resorting to any means recognized by the international community.

3. All peoples shall have the right to the assistance of the States Parties to the present Charter in their
liberation struggle against foreign domination, be it political, economic or cultural.

Article 21

1. All peoples shall freely dispose of their wealth and natural resources. This right shall be exercised in
the exclusive interest of the people. In no case shall a people be deprived of it.

2. In case of spoliation the dispossessed people shall have the right to the lawful recovery of its prop-
erty as well as to an adequate compensation.

3. The free disposal of wealth and natural resources shall be exercised without prejudice to the obliga-
tion of promoting international economic cooperation based on mutual respect, equitable exchange
and the principles of international law.

4, States Parties to the present Charter shall individually and collectively exercise the right to free dis-
posal of their wealth and natural resources with a view to strengthening African unity and solidarity.

5. States Parties to the present Charter shall undertake to eliminate all forms of foreign economic ex-
ploitation particularly that practised by international monopolies so as to enable their peoples to
fully benefit from the advantages derived from their national resources.

Article 22

1. All peoples shall have the right to their economic, social and cultural development with due regard
to their freedom and identity and in the equal enjoyment of the common heritage of mankind.

2. States shall have the duty, individually or collectively, to ensure the exercise of the right to devel-
opment,

Article 23

1. All peoples shall have the right to national and international peace and security. The principles of
solidarity and friendly relations implicitly affirmed by the Charter of the United Nations and reaf-
firmed by that of the Organization of African Unity shall govern relations between States.

2. For the purpose of strengthening peace, solidarity and friendly relations, States parties to the pres-
ent Charter shall ensure that:

(a) any individual enjoying the right of asylum under Article 12 of the present Charter shall not
engage in subversive activities against his country of origin or any other State party to the
present Charter;
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their territories shall not be used as bases for subversive or terrorist activities against the

(b)
people of any other State party to the present Charter.

Article 24
All peoples shall have the right to a general satisfactory environment favourable to their develop-

ment.

Article 25

States parties to the present Charter shall have the duty to promote and ensure through teaching,
education and publication, the respect of the rights and freedoms contained in the present Charter and
to see to it that these freedoms and rights as well as corresponding obligations and duties are under-

stood.

Article 26

States parties to the present Charter shall have the duty to guarantee the independence of the
Courts and shall allow the establishment and improvement of appropriate national institutions entrust-
ed with the promotion and protection of the rights and freedoms guaranteed by the present Charter.

Chapter II
Duties

Article 27

1. Every individual shall have duties towards his family and society, the State and other legally recog-

nized communities and the international community.
2. Therights and freedoms of each individual shall be exercised with due regard to the rights of others,

collective security, morality and common interest.

Article 28

Every individual shall have the duty to respect and consider his fellow beings without discrimina-
tion, and to maintain relations aimed at promoting, safequarding and reinforcing mutual respect and

tolerance.
Article 29

The individual shall also have the duty:
1. To preserve the harmonious development of the family and to work for the cohesion and respect

of the family, to respect his parents at all times, to maintain them in case of need;

To serve his national community by placing his physical and intellectual abilities at its service;

Not to compromise the security of the State whose national or resident he is;

To preserve and strengthen social and national solidarity, particularly when the latter is threatened;

. To preserve and strengthen the national independence and the territorial integrity of his country
and to contribute to its defence in accordance with the law;

. To work to the best of his abilities and competence, and to pay taxes imposed by law in the inter-
est of the society;

7. To preserve and strengthen positive African cultural values in his relations with other members of

the society, in the spirit of tolerance, dialogue and consultation and, in general, to contribute to

the promotion of the moral well being of society;
8. To contribute to the best of his abilities, at all times and at all levels, to the promotion and achieve-

ment of African unity.
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PART II: Measures of Safeguard

Chapter I
Establishment and Organization of the African Commission
on Human and Peoples’ Rights

Article 30

An African Commission on Human and Peoples’ Rights, hereinafter called ‘‘the Commission”, shall
be established within the Organization of African Unity to promote human and peoples’ rights and en-
sure their protection in Africa.

Article 31

1. The Commission shall consist of eleven members chosen from amongst African personalities of the
highest reputation, known for their high morality, integrity, impartiality and competence in mat-
ters of human and peoples’ rights; particular consideration being given to persons having legal ex-
perience.

2. The members of the Commission shall serve in their personal capacity.

Article 32

The Commission shall not include more than one national of the same State.

Article 33
The members of the Commission shall be elected by secret ballot by the Assembly of Heads of
State and Government, from a list of persons nominated by the States parties to the present Charter.
Article 34

Each State party to the present Charter may not nominate more than two candidates. The candi-
dates must have the nationality of one of the States parties to the present Charter. When two candi-
dates are nominated by a State, one of them may not be a national of that State.

Article 35

1. The Secretary General of the Organization of African Unity shall invite States parties to the present
Charter at least four months before the elections to nominate candidates;

2. The Secretary General of the Organization of African Unity shall make an alphabetical list of the
persons thus nominated and communicate it to the Heads of State and Government at least one
month before the elections.

Article 36
The members of the Commission shall be elected for a six year period and shall be eligible for re-
election. However, the term of office of four of the members elected at the first election shalls termi-
nate after two years and the term of office of three others, at the end of four years.
Article 37
Immediately after the first election, the Chairman of the Assembly of Heads of State and Govern-
ment of the Organization of African Unity shall draw lots to decide the names of those members refer-
red to in Article 36.
Article 38

After their election, the members of the Commission shall make a solemn declaration to discharge
their duties impartially and faithfully.
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Article 39

In case of death or resignation of a member of the Commission, the Chairman of the Commission
shall immediately inform the Secretary General of the Organization of African Unity, who shall de-
clare the seat vacant from the date of death or from the date on which the resignation takes effect.
If, in the unanimous opinion of other members of the Commission, a member has stopped dis-
charging his duties for any reason other than a temporary absence, the Chairman of the Commis-
sion shall inform the Secretary General of the Organization of African Unity, who shall then de-

clare the seat vacant.

. In each of the cases anticipated above, the Assembly of Heads of State and Government shall re-

place the member whose seat became vacant for the remaining period of his term unless the period
is less than six months.

Article 40

Every member of the Commission shall be in office until the date his successor assumes office.

Article 41
The Secretary General of the Organization of African Unity shall appoint the Secretary of the Com-

mission. He shall also provide the staff and services necessary for the effective discharge of the duties
of the Commission. The Organization of African Unity shall bear the cost of the staff and services.

Gp e

Article 42

The Commission shall elect its Chairman and Vice Chairman for a two-year period. They shall be
eligible for re-election.

The Commission shall lay down its rules of procedure.

. Seven members shall form the quorum.

In case of an equality of votes, the Chairman shall have a casting vote.

The Secretary General may attend the meéetings of the Commission. He shall neither participate in
deliberations nor shall he be entitled to vote, The Chairman of the Commission may, however, in-

vite him to speak.
Article 43

In discharging their duties, members of the Commission shall enjoy diplomatic privileges and im-

munities provided for in the General Convention on the Privileges and Immunities of the Organization
of African Unity.

Article 44

Provision shall be made for the emoluments and allowances of the members of the Commission in

the Regular Budget of the Organization of African Unity.

Chapter II
Mandate of the Commission

Article 45

The functions of the Commission shall be:
1. To promote Human and Peoples’ Rights and in particular:

(a) To collect documents, undertake studies and researches on African problems in the field of
human and peoples’ rights, organize seminars, symposia and conferences, disseminate informa-
tion, encourage national and local institutions concerned with human and peoples’ rights, and
should the case arise, give its views or make recommendations to Governments.

(b) To formulate and lay down, principles and rules aimed at solving legal problems relating to
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human and peoples’ rights and fundamental freedoms upon which African Governments may
base their legislations.
(¢} Co-operate with other African and international institutions concerned with the promotion
and protection of human and peoples’ rights.
2. Ensure the protection of human and peoples’ rights under conditions laid down by the present
Charter.
3. Interpret all the provisions of the present Charter at the request of a State Party, an institution of
the OAU or an African organization recognized by the OAU.
4. Perform any other tasks which may be entrusted to it by the Assembly of Heads of State and Gov-
ernment.

Chapter III
Procedure of the Commission

Article 46

The Commission may resort to any appropriate method of investigation; it may hear from the Sec-
retary General of the Organization of African Unity or any other person capable of enlightening it.

Communication from states
Article 47

If a State party to the present Charter has good reasons to believe that another State party to this
Charter has violated the provisions of the Charter, it may draw, by written communication, the atten-
tion of that State to the matter. This communication shall also be addressed to the Secretary General
of the OAU and to the Chairman of the Commission. Within three months of the receipt of the com-
munication, the State to which the communication is addressed shall give the enquiring State, written
explanation or statement elucidating the matter. This should include as much as possible relevant infor-
mation relating to the laws and rules of procedure applied and applicable and the redress already given
or course of action available,.

Article 48

If within three months from the date on which the original communication is received by the State
to which it is addressed, the issue is not settled to the satisfaction of the two States involved through
bilateral negotiation or by any other peaceful procedure, either State shall have the right to submit
the matter to the Commission through the Chairman and shall notify the other State involved.

Article 49

Notwithstanding the provisions of Article 47, if a State party to the present Charter considers that
another State party has violated the provisions of the Charter, it may refer the matter directly to the
Commission by addressing a communication to the Chairman, to the Secretary General or the Organi-
zation of African Unity and the State concerned.

Article 50

The Commission can only deal with a matter submitted to it after making sure that all local reme-
dies, if they exist, have been exhausted, unless it is obvious to the Commission that the procedure of
achieving these remedies would be unduly prolonged.

Article 51

1. The Commission may ask the States concerned to provide it with all relevant information.
2. When the Commission is considering the matter, States concerned may be represented before it and
submit written or oral representations.
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Article 52

After having obtained from the States concerned and from other sources all the information it
deems necessary and after having tried all appropriate means to reach an amicable solution based on
the respect of Human and Peoples’ Rights, the Commission shall prepare, within a reasonable period of
time from the notification referred to in Article 48, a report stating the facts and its findings. This re-
port shall be sent to the State concerned and communicated to the Assembly of Heads of State and

Government.

Article 53

While transmitting its report, the Commission may make to the Assembly of Heads of State and
Government such recommendations as it deems useful.

Article 54

The Commission shall submit to each Ordinary Session of the Assembly of Heads of State and Gov-
ernment a report on its activities.

Other communications
Article 55

1. Before each Session, the Secretary of the Commission shall make a list of the communications
other than those of State parties to the present Charter and transmit them to the Members of the
Commission, who shall indicate which communications should be considered by the Commission.

2. A communication shall be considered by the Commission if a simple majority of its members so
decide.

Article 56

Communications relating to human and peoples’ rights referred to in Article 55 received by the

Commission, shall be considered if they:

1. indicate their authors even if the latter request anonymity,

2. are compatible with the Charter of the Organization of African Unity or with the present Charter,

3. are not written in disparaging or insulting language directed against the State concerned and its
institutions or to the Organization of African Unity.

4. are not based exclusively on news disseminated through the mass media,

5. are sent after exhausting local remedies, if any, unless it is obvious that this procedure is unduly
prolonged,

6. are submitted within a reasonable period from the time local remedies are exhausted or from the
date the Commission is seized of the matter, and

7. do not deal with cases which have been settled by these States involved in accordance with the
principles of the Charter of the United Nations, or the Charter of the Organization of African Uni-

ty or the provisions of the present Charter.

Article 57

Prior to any substantive consideration, all communications shall be brought to the knowledge of
the State concerned by the Chairman of the Commission.

Article 58

1. When it appears after deliberations of the Commission that one or more communications apparent-
ly reveal the existence of a series of serious or massive violations of human and peoples’ rights, the
Commission shall draw the attention of the Assembly of Heads of State and Government to them.

2. The Assembly of Heads of State and Government may then request the Commission to undertake
an in-depth study of these situations and make a factual report, accompanied by its finding and
recommendations.
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3. A case of emergency duly noticed by the Commission shall be submitted by the latter to the Chair-
man of the Assembly of Heads of State and Government who may request an in-depth study.

Article 59

1. All measures taken within the provisions of the present Charter shall remain confidential until such
a time as the Assembly of Heads of State and Government shall otherwise decide.

2. However, the report shall be published by the Chairman of the Commission upon the decision of
the Assembly of Heads of State and Government.

3. The report on the activities of the Commission shall be published by its Chairman after it has been
considered by the Assembly of Heads of State and Government.

Chapter IV
Applicable Principles

Article 60

The Commission shall draw inspiration from international law on human and peoples’ rights, par-
ticularly from the provisions of various African instruments on human and peoples’ rights, the Charter
of the United Nations, the Charter of the Organization of African Unity, the Universal Declaration of
Human Rights, other instruments adopted by the United Nations and by African countries in the field
of human and peoples’ rights as well as from the provisions of various instruments adopted within the
Specialised Agencies of the United Nations of which the parties to the present Charter are members.

Article 61

The Commission shall also take into consideration, as subsidiary measures to determine the prin-
ciples of law, other general or special international conventions, laying down rules expressly recogniz-
ed by member Stafes of the Organization of African Unity, African practices consistent with interna-
tional norms on human and peoples’ rights, customs generally accepted as law, general principles of
law recognized by African states as well as legal precedents and doctrine.

Article 62

Each State party shall undertake to submit every two years, from the date the present Charter
comes into force, areport on the legislative or other measures taken with a view to giving effect to the
rights and freedoms recognized and guaranteed by the present Charter.

Article 63

1. The present Charter shall be open to signature, ratification or adherence of the member states of
the Organization of African Unity.

2. The instrument of ratification or adherence to the present Charter shall be deposited with the Sec-
retary General of the Organization of African Unity.

3. The present Charter shall come into force three months after the reception by the Secretary Gen-
eral of the instruments of ratification or adherence by a simple majority of the member states of
the Organization of African Unity.

PART IIT: General Provisions

Article 64

1. After the coming into force of the present Charter, members of the Commission shall be elected in
accordance with the relevant Articles of the present Charter.
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2. The Secretary General of the Organization of African Unity shall convene the first meeting of the
Commission at the Headquarters of the Organization within three months of the constitution of
the Commission. Thereafter, the Commission shall be convened by its Chairman whenever neces-

sary but at least once a year.

Article 65

For each of the States that will ratify or adhere to the present Charter after its coming into force,
the Charter shall take effect three months after the date of the deposit by that State of its instrument

of ratification or adherence.

Article 66

Special protocols or agreements may, if necessary, supplement the provisions of the present Charter.

Article 67

The Secretary General of the Organization of African Unity shall inform member states of the Or-
ganization of the deposit of each instrument of ratification or adherence.

Article 68

The present Charter may be amended or revised if a State party makes a written request to that ef-
fect to the Secretary General of the Organization of African Unity. The Assembly of Heads of State
and Government may only consider the draft amendment after all the States parties have been duly in-
formed of it and the Commission has given its opinion on it at the request of the sponsoring State. The
amendment shall be approved by a simple majority of the States parties, it shall come into force for
each State which has accepted it in accordance with its constitutional procedure three months after

the Secretary General has received notice of the acceptance.
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Associates of the International Commission of Jurists

If you are in sympathy with the objectives and work of the Interna-
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or Swiss Bank Corporation, P.O. Box 395, Church Street Station, New York,
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