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Editorial

The contents of this issue were written before the Israeli invasion of the 
Lebanon and before the conclusion of the hostilities in the Falkland Islands.

Israel and the Lebanon

The illegality of the Israeli annexation of the Golan now pales before the 
illegality of the offensive against Lebanon. As long as the rest of the world 
continues to do nothing but make disapproving statements, it seems that the 
present government of Israel will continue to act as a law unto itself under 
the pretext of ‘legitimate self-defence’. In the case of the Lebanon, Israeli 
propaganda has now invented the myths that both the Syrian and Palestine 
forces had previously invaded the Lebanon, implying that the Israelis came 
as liberators. In truth, as was pointed out in Le Monde of 11 June 1982, 
both were invited by the Lebanon. The Syrian forces form part of the Arab 
Deterrent Force created by the Arab League at the express request of the 
Lebanese government, and the P.L.O. presence is the subject of formal agree
ments dating back to 1969. Whilst violations of their terms by the P.L.O. 
forces have given rise to disagreements, Lebanon has never demanded their 
withdrawal. So far from the Israeli invasion forces being welcomed as libera
tors, they have served to unite in opposition to Israel all the differing fac
tions in the Lebanon with the exception of the Lebanese Phalangists.

The Falkland Islands

Argentina has now paid heavily for its unlawful attempt to seize the 
Falkland Islands by force, and for its folly in not acting upon the unanimous 
U.N. Security Council resolution calling for the withdrawal of its forces. Had 
it done so, it would have enlisted widespread support for its claim, particu
larly in countries of the third world. As is shown in the commentary in this 
issue, which traces the history of the rival claims to the Falkland Islands, the 
Argentine claim is not as empty of merit as British statements imply. How
ever, the result of this short but horrifyingly destructive war has been to 
silence those in the United Kingdom who were ready and anxious to reach a 
solution acceptable to all parties concerned. The world has not heard the last 
of the Falkland Islands question, but its resolution has now been indefinitely 
postponed.



ILO Convention on Rural Workers

In this issue the text has been reproduced in full of ILO Convention No. 
141 concerning Organisations of Rural Workers and their Role in Economic 
and Social Development, and of the ILO Recommendation 149 on the same 
subject. Although adopted by the Governing Body on 4 June 1975, only 22 
countries have ratified the Convention.

In the view of the International Commission of Jurists these instruments 
are of primary importance for true development. The poverty, illiteracy and 
disease in the third world is overwhelmingly to be found in the rural areas. 
A precondition for the development of these areas is the recognition of the 
right of small farmers and rural workers to organise themselves in the ways 
prescribed in these instruments of the ILO. The 22 countries which have 
ratified Convention No. 141 are: Afghanistan, Austria, Cuba, Cyprus, Den
mark, Ecuador, Finland, Federal Republic of Germany, India, Israel, Italy, 
Kenya, Mexico, Netherlands, Nicaragua, Norway, Philippines, Spain, Sweden, 
Switzerland, United Kingdom and Zambia.

These texts have been reproduced in the hope that lawyers in other 
countries will urge their governments to ratify and apply them.

Declaration on Religious Intolerance

The text of the U.N. Declaration on the Elimination of Religious Intoler
ance is also included in the Basic Texts. Having been finally agreed after 
many years discussion in the Commission on Human Rights, it was approved 
by the General Assembly in 1981.



Human Rights in the World

The Case of Captain Astiz

An interesting issue has arisen as a result 
of the British re-possession of the Island of 
South Georgia on 25 April 1982. The Com
mander of the Argentine garrison, Captain 
Alfredo Astiz, was captured and became a 
prisoner of war.

He is a well-known figure for the role he 
played in the military repression in Argen
tina as an intelligence officer of the Navy.

The International Commission of Jurists 
has been in possession since mid-1981 of 
copies of no less than eight statements 
about him by survivors of one of the worst 
secret detention camps in Argentina, in the 
Naval School of Mechanics (Escuela de Me- 
canica de la Armada). These statements al
lege that Captain Astiz, who is 32 years of 
age, took part in the arrest, kidnapping, 
torture and illegal execution without trial 
of political opponents of the regime.

There is also evidence that he personally 
infiltrated the human rights movement 
created by relatives of disappeared persons 
in Argentina. Using a false name, and pre
tending to be the brother of a disappeared 
person, he collaborated with the ‘Mothers 
of May Square’. It is alleged that it was as a 
result of his infiltration that two french 
nuns, Sisters Alice Domon and Renee 
Duquet, were seized and disappeared. Some 
of the witnesses saw Sister Alice subse
quently in the Naval School of Mechanics. 
It is also alleged that he was responsible for 
the arrest and killing of a 17-year-old swed

ish girl, Dagmar Hagelin.
In 1978 Captain Astiz was sent to Paris 

where he attempted to infiltrate the Com
mittee of Solidarity with the Argentine 
People, again with a false identity. This 
manoeuvre failed, as a former political pris
oner recognised him from the torture 
chambers in Argentina.

When pictures of him signing the sur
render in South Georgia were transmitted 
to Europe, he was again recognised, and 
the French and Swedish governments asked 
to be allowed to have questions put to him 
about the disappearance of their citizens. 
He was transferred to a military prison in 
the United Kingdom. When the questions 
were put to him he declined to answer 
them, and, of course, there was no lawful 
way of compelling him if he did not wish 
to do so. Moreover, under the Geneva Con
ventions he is not required to answer any 
questions other than to give his name, rank 
and number.

As a prisoner of war he is entitled to the 
protection of the Geneva Conventions of 
1949. The British would have been entitled 
to detain him until the end of the hostili
ties, but they have, in fact, repatriated him 
to Argentina like other prisoners of war. 
Since the offences alleged against him were 
not committed during the course of the 
hostilities with Britain, the British had no 
right to put him on trial in respect of them 
as war crimes.



The suggestion has been made1 that the 
British could have prosecuted Captain Astiz 
for the crime of torture under international 
law. There is no doubt that torture is illegal 
under international law, and this has served 
as the basis for a civil action in the Filartiga 
case in the United States. It is, however, 
very doubtful whether the British courts 
would accept that torture is now recognis
ed as a crime under international law or, 
even if it were, that they would have juris
diction to try a person for that crime with
out Parliament having conferred such a ju
risdiction upon them.

France and Sweden could not ask for 
Captain Astiz to be extradited to their 
countries as any offences he committed 
against their subjects were committed in 
Argentina, and not in territory under their 
jurisdiction.

The Mothers of May Square have filed a 
writ in Buenos Aires asking for a judicial 
investigation into Captain Astiz's role in 
the detention and subsequent disappear
ance of 12 people in 1977, including the 
two french nuns. It is unlikely, however, 
that the present regime in Argentina would 
put him on trial for offences alleged to 
have been committed when working for

the naval intelligence service.
It seems, therefore, that unless a democ

ratic regime is established in Argentina, 
Captain Astiz will escape justice, and even 
the possibility of a prosecution under a 
new regime may be frustrated by Argentina 
passing an amnesty law to protect its tor
turers, as Chile has done.

The case does, however, illustrate the 
importance of an article of the Draft Con
vention against Torture which is still under 
discussion in the Working Group of the 
U.N. Commission on Human Rights. By 
this article the Swedish government has 
proposed that the States Parties to the 
Convention should establish universal juris
diction, that is to say that they should as
sume jurisdiction to try for an offence of 
torture any person found upon their terri
tory, wherever the offence was committed, 
if they do not extradite him to another 
country.

If a convention with such an article had 
been in force, and Britain were a State Par
ty, it is possible that the British would have 
been able to refer the case to their own 
prosecuting authorities. It is perhaps signi
ficant that Argentina is one of the countries 
which is raising objections to this article.

1) In a letter by Malcolm N. Shaw, Senior Lecturer, Department of Law, University of Essex, publish
ed on 8 June 1982 in The Times of London.



Guatemala

Guatemala has this year witnessed the 
remarkable event of a supposedly democ
ratic election being so blatantly fraudulent 
that a military coup was able peacefully to 
overthrow the ‘elected’ government, sus
pend the democratic constitution, dissolve 
the Congress, ban all political parties and 
arrogate to itself the right to rule by de
cree, and still be received almost with relief 
by a large part of the population. With pro
testations of its intention to clean up the 
administration and “achieve individual se
curity and tranquillity based on absolute 
respect for human rights”, the government 
is seeking to persuade international and 
above all US opinion, that such improve
ments have been effected and that US aid 
programmes can properly be renewed. First 
reports indicate that while there has been 
some improvement in the capital city, the 
situation in the rural areas, where the great 
mass of the population lives, is unchanged.

It is sometimes said, by way of apologia, 
that there is a tradition of violence in Gua
temala. As Donald T. Fox showed in his 
brilliant report on Human Rights in Guate
mala, published by the ICJ in 19791, this 
violence is endemic in a socio-economic 
system that seeks to maintain a majority of 
the population in conditions of serfdom. 
The continuing source of the horrifying re
pression, he said, “is the narrowly perceiv
ed economic interests of the larger land
owners".

Over 50% of the 7 million population 
are indigenous indians, mostly in the west
ern Altiplano. 77% of the population live 
in the rural areas, and 77% of the indians 
are illiterate. 50% of the active population 
have an average income of US$60 per year 
and 34% are unemployed. 80% of the agri

cultural land is held by 2% of the owners. 
The fertile plains on the Pacific Coast are 
held by wealthy owners producing export 
crops such as sugar and cotton, while the 
mass of the rural poor pursue subsistance 
farming on uneconomic plots with poor 
soil.

Donald Fox traces back the origin of 
the violent resistance to an unsuccessful 
military uprising in 1960 against the regime 
of president Ydigoras, with the intention 
of reforming the army and punishing cor
ruption. The uprising failed but some of 
the military combined with remnants of 
the dissolved Communist Party to create 
some small guerrilla bands operating in the 
north-east and western plateau. This led to 
a major counter-insurgency campaign by 
the army, which from 1966 onwards con
tinued with increasing brutality for over a 
decade, resulting in deaths and disappear
ances attributable to official and semi-of
ficial forces exceeding 20,000, mostly of 
peasants.

After General Lucas Garcia came to 
power following the elections in 1978, the 
repression resumed. Assassination and kid
nappings in the first half of 1979 alone to
talled over 800, the majority being the ru
ral poor in areas where the guerrillas oper
ated, but they included students, lawyers, 
university teachers, journalists and opposi
tion politicians. Many others went into 
exile following 'death lists’ published by 
right-wing para-military organisations link
ed with the government.

A statement made to the UN Commis
sion on Human Rights in 1982 by the rep
resentative of the International Federation 
of Rural Adult Catholic Movements about 
the repression in 1978 and 1979 included

1) Available in Spanish only, the English edition now being out of print.



the following:
Mass executions without trial, torture, 

crucifixions, rapes and machine-gunning 
from helicopters. Houses and crops in rural 
areas were burnt under the so-called tierra 
arrasada (scorched earth) policy to prevent 
villagers supplying food to guerrillas. In 
December 1979 a number of peasants bear
ing physical marks of torture were brought 
to Chagul town hall by an army squad. The 
population were summoned to hear a 
speech and the prisoners were then burnt 
alive after petrol was poured over them. 
The outraged onlookers turned against the 
soldiers who had to call for reinforcements. 
After this a delegation of indians went on
31 January 1980 to the Spanish Embassy 
asking for an international commission to 
investigate the Chagul massacre. Learning 
of this, President Lucas Garcia personally 
ordered2 an attack upon the embassy dur
ing which a fire was started and 39 people 
were killed. A peasant, Gregoria Yuja, who 
had been taken by the Red Cross to hospi
tal, was seized by an army detachment. His 
body, bearing marks of torture, was later 
found near the university halls of residence. 
The army subsequently engaged in over 50 
massacres in different villages. At Coya the 
villagers resisted and were bombed and ma
chine-gunned from the air. Over 200 were 
killed and their bodies were then dismem
bered by soldiers with machetes. 17 priests 
in rural areas were murdered, two disap
peared, and in one notorious case, after 
many months of detention a Father Pellecer 
appeared on television to denounce the 
guerrillas.

In two years, 70 trade union leaders dis
appeared, and 55 judges and lawyers were 
assassinated and five more disappeared.

Amnesty International, in a report of 
February 1981, stated that over 3,000 
people were murdered after being arrested

or kidnapped in the first 10 months of
1980, and hundreds of others were missing. 
Bodies were found piled in ravines, at road
sides or in mass graves, often with scars of 
torture.

In the State Department's country re
port to the US Congress in February 1981, 
it is stated that “charges of human rights 
violations such as degrading treatment, ar
bitrary arrest and summary execution are 
made regularly, particularly in those rural 
areas where Marxist guerrillas have inten
sified violence against the Government, its 
allies, and business interests. Guatemalan 
security forces have increased efforts to 
eradicate the guerrillas. Innocent persons 
often are the victims of indiscriminate vio
lence from both sides. It is frequently im
possible to differentiate politically-inspired 
from privately-inspired violence. Article 55 
of the Constitution and Article 10 of the 
criminal procedural code prohibit torture. 
There are reports that Government security 
personnel engage in torture and other arbi
trary and unjust treatment. According to 
Guatemalan press reports, assassination vic
tims often show signs of torture or mutila
tion. There is no indication that anyone in
volved in its practice has been disciplined.”

The State Department report for the 
following year states that “the greater 
number of apparently politically-motivated 
killings are probably attributable to groups 
associated with the extreme right or with 
elements of the government forces, rather 
than to the extreme left.” It reports some 
diminution in the scale compared with the 
previous year.

The law enforcement system is power
less to meet this situation. As the Interna
tional Federation of Human Rights has said 
in a report to the United Nations, “The 
1965 Constitution provides in article 79 
for a form of habeas corpus, known as ‘re-

2) This was subsequently confirmed by a member of his staff, Elias Barahone.



curso de exhibition personal’ but this pro
vision, like the 1973 Penal Code prohi
biting arbitrary arrest and abduction, is not 
applied; the police never conduct a proper 
inquiry when corpses are discovered or 
people disappear. The judges say they are 
powerless because of the magnitude of the 
phenomenon. In 20 years, only one appeal 
has succeeded (in 1978) in producing the 
missing person.”

The report of a Pax Christi International 
mission published in January 1982 shows 
that the toll of assassinations, disappear
ances, tortures and other gross violations of 
human rights continued and increased in 
1981. The repression in the north has led 
to a flow of 40,000 refugees into neigh
bouring Mexico.

When the Presidential elections were 
held in March 1982, of the eight officially 
registered political parties only four, all 
right-wing parties, took part. The electorate 
also abstained massively, only 36.5% vot
ing. It was announced that General Anibal 
Guevara, former Minister of Defence in 
General Lucas Garcia’s government, had 
been successful. The usual protests of elec
toral fraud were made by the opposition. 
Two weeks later came the military coup, 
and the already discredited government 
was removed.

The new ruling Junta was composed of:

— General Rios Montt, a former Christian 
Democrat who was proclaimed winner 
of the 1974 elections but who was pro
hibited from taking office by the Army 
High Command. It is alleged that in 
1973 he personally directed the mas
sacre of more than 100 campesinos 
(peasants) of Sansirisay.

-  General Horacio Maldonado Schaad, 
former Commander of the Army Gen
eral Headquarters. He was in charge of 
the army intelligence organisation and, 
at the time of the coup, Commander of

the Honour Guard Brigade, which con
trolled one of the chief torture centres 
in the capital. He is also noted for his 
role in peasant massacres in the Alto- 
plano.

— Colonel Francisco Gordillo, commander 
of a military base in the western pro
vince of Quetzaltenango, described as 'a 
noted torturer and expert in anti-guerril
la warfare’.

It seems that the primary purpose of the 
Junta was to create a climate for the renew
al of US aid, which was cut off by Presi
dent Carter, and could not be resumed by 
President Reagan until at least a show of 
moderation made it politically possible. 
In April it was reported that the Reagan 
administration included a request for 
$250,000 military assistance to Guatemala 
in an amended version of the Security As
sistance Act, and some days later the US 
Ambassador to Guatemala, Frederick 
Chapin, announced that the administration 
had offered $50 million in assistance to 
Guatemala to strengthen the government’s 
plans in western Guatemala, one of the 
areas of major guerrilla activity.

On June 9, 1982, it was announced that 
the three-man Junta had been dissolved, 
and that General Rios Montt had been de
signated by the army as President of the 
Republic and Commander-in-Chief of the 
armed forces, with full legislative powers.

This concentration of powers in the 
hands of one man has caused concern in 
conservative political circles.

Although he has promised a return to 
democracy, no move has yet been made in 
this direction. He has threatened a major 
offensive against the guerrillas if they do 
not avail themselves of an amnesty by sur
rendering their arms before the end of 
June.

General Rios Montt has said that “there 
will be no more dead bodies along the side



of the roads”. It remains to be seen whether 
this promise can be made good, not only in 
the capital, but in the rural areas where the 
population is continually under supervision 
by the armed forces, para-military groups, 
and ‘civil defence patrols’, i.e. civilians arm
ed and instructed by the military.

The claims of the regime will prove 
more convincing when it agrees to allow 
on-site investigation by such inter-govern
mental bodies as the Inter-American Com
mission on Human Rights of the Organisa
tion of American States, and to cooperate 
with the UN Working Group on Disappear
ances, and with the Special Rapporteur on 
Guatemala of the UN Commission on Hu
man Rights. The immense task confronting 
the regime is shown by the following pas
sage from the conclusions of the Report by 
the Inter-American Commission on Human

Rights to the OAS General Assembly in 
December 1981'-

“These illegal executions and disappear
ances not only violate the right to life, they 
have created an endemic climate of total 
alarm, and even terror, which has subverted 
the rule of law, and in practice, has inhibit
ed the observance of most of the rights set 
forth in the American Convention on Hu
man Rights. The generalized violence in 
Guatemala has meant, that the rights to 
personal freedom and safety, a fair trial 
and due process, freedom of conscience 
and religion, freedom of thought and ex
pression, and freedom of assembly and as
sociation, as well as political rights are seri
ously affected and restricted in fact, de
spite their formal recognition in the Guate
malan Constitution and laws.”

Israel

Israel and the Golan Heights

On 14 December 1981, the Knesset ap
proved, by 63 votes to 21, an act called 
“Application of Israeli legislation to the 
Golan Heights” (hereafter called "the 
Golan law”). This act provides that the ter
ritory is to be subject to the laws, jurisdic
tion and administration of Israel from now 
on. The law takes effect immediately and 
the Minister of the Interior is authorized to 
take any necessary measures to make the 
law effective.

On 16 December, at the request of Syria, 
the UN Security Council met in New York 
and on the next day adopted Resolution

497, declaring null and void the Israeli de
cision, reaffirming that the Geneva Conven
tion of the 12th August, 1949 concerning 
the protection of the civilian population 
during war time remains integrally applica
ble to Syrian territory occupied by Israel in 
1967, and calling upon Israel to give effect 
to Resolution 497 on or before the 5th 
January, 1982. On 5 February 1982, the 
UN General Assembly condemned Israel 
for not complying with Resolution 497 
and declared that the application of the 
Golan law was equivalent to the effective 
annexation of the territory.



As no nation, not even its principal ally 
the USA, has recognized the Israeli annexa
tion of the Golan Heights, this territory re
mains, according to international law, un
der Syria’s sovereignty.

The Situation in the Golan 
Since 1967

During the Six Day War in June 1967, 
Israel occupied more than two thirds of the 
Golan territory. This led to a flood of refu
gees, almost the entire population of about
150,000 persons, fleeing to Syria. They are 
still living in camps around Damascus. Only 
five villages remained inhabited, four of 
which were populated by Druzes, from 
whom the Israelis expected little resistance.

In October 1973, in face of the refusal 
of Israel to apply UN Resolution 242 con
cerning the evacuation of occupied Arab 
territories after the Six Day War, Egypt 
and Syria launched an offensive on both 
the Suez Canal area and the Golan. During 
the ensuing hostilities, Israeli forces oc
cupied a further part of the Golan territo
ry, but following the agreement negociated 
by Henry Kissinger in May 1974, the Israeli 
armed forces returned to the 1967 cease
fire line. When they did so, the villages of 
Kuneitra and Rafid had been razed to the 
ground. The Israeli authorities claimed that 
the destruction of these villages was due to 
the hostilities, but an international group 
of experts who later examined the damage 
found that the destruction was recent and 
systematic and took place just before the 
withdrawal of the Israeli forces. This had a 
profound effect upon the inhabitants of 
the Golan territory who regarded Kuneitra 
as their principal centre.

Since 1967, the Israelis have installed 33 
settlements, totalling about 10,000 inhabi
tants in the Golan occupied territories. At 
the present time, land confiscation conti
nues, usually following the same proce
dure: fruit trees and grape vines are uproot
ed; mines are laid in plantations and pas
tures; areas destined for the army are mark
ed off and it is forbidden to cultivate them. 
Later these lands are declared absentee’s 
property and are distributed to Israeli set
tlers.

Many Druze teachers have been dis
charged and replaced by unqualified teach
ers. The educational programmes have been 
rewritten by the occupation authorities, 
falsifying Druze history and culture.1

The doctrine of “Eretz Israel”2 became 
an official government doctrine when Mr. 
Begin’s Herut party came to power, with 
Mr. Sharon as National Defence Minister. 
During this period, the Israeli government 
grew more intransigent (despite the Camp 
David agreements) as is evidenced by the 
annexation of the eastern part of Jerusa
lem, the bombardment of the Iraki nuclear 
plant of Tamuz, the increased repression in 
the West Bank and Gaza, the installation of 
a ‘civil administration’ on November 1, 
1981, and the setting up in several regions 
of village leagues (which were boycotted 
by the local population) with substantial 
and military means at their disposal.

The Golan Population’s Reaction 
to the Annexation

As has been noted above, after the oc
cupation of the Golan by the Israeli armed 
forces in 1967, most of the Arab popula
tion was driven back or fled towards Da-

1) Memorandum addressed to the Israeli League for Human and Civic Rights by its secretary, Mr. 
Joseph Algazy.

2) i.e. ‘Greater Israel’



mascus, except for five villages (four popu
lated by Druzes and one by Alawites). At 
that time, the population was about 7,000; 
it is now 13,000, due to natural population 
increase and not to the return of the refu
gees.

The Israeli government had thought that 
there would be no difficulty in assimilating 
this population owing to the attitude of 
the Druzes in Israel, who have accepted in
tegration and many of whom have agreed 
to serve in the Israeli forces. Consequently, 
the day after the Knesset adopted the 
Golan law, the Israeli authorities tried to 
force the Druzes of the Golan to accept 
Israeli identity cards. This resulted in a gen
eral strike which lasted three days. In fact 
the inhabitants of the Golan refused to ne
gotiate on any point of the Golan law and 
demanded that it be simply revoked. The 
Israeli authorities tried by every means to 
apply the new law. In the memorandum of 
Mr. Algazy (see reference 1) it was revealed 
that the Israeli authorities:

— refused to register births and marriages,
-  refused necessary permits for building,

planting fruit trees or driving,
-  forbade admissions to hospital, and
— withheld social allocations
to persons who did not possess an Israeli 
identity card.

They also arrested, on February 13, 
four Druze leaders: Sheik Suleiman Kanj, 
Sheik Mahmud Safati, Kama’al Kanj and 
Kanj Kanj. This provoked a second general 
strike. Ten days later, two more persons 
were imprisoned: Salma’an Fakr E-Deen 
and Jamal Muskin Back Hish. Mr. Algazy 
states that his request to visit the four im
prisoned leaders was refused by the prison 
authorities. Since the beginning of this 
second strike and up to now, many inhabi
tants have been arrested and others were 
threatened and in some cases beaten.

The Association for Civil Rights in Israel 
(ACRI) recently sent to the Golan a five- 
person mission among whom were two law
yers:

‘ ‘Their findings were presented in a two- 
page report that details allegations of beat
ings, brutality and collective punishment, 
which it says are clearly illegal and it de
scribes the general situation in the Golan as 
‘totally unacceptable and without justifica
tion’. Members of the party reported wit
nessing an incident in which a woman from 
one of the Golan villages who had injured 
her eye in a household accident was not 
permitted to leave the Golan to receive 
medical treatment at the government hos
pital in Safad, in spite of her having a refer
ral letter from her local sick-fund clinic, 
because she did not have an Israeli identity 
card.

Lawyers in the party told the policeman 
at the roadblock that it was illegal to deny 
the woman her freedom of movement. But 
he consulted with his superiors by radio 
and repeated to the party that these were 
the instructions he had to enforce.

The ACRI group detailed other allega
tions:

— A three-year-old boy who went out onto 
a balcony during a curfew was shouted 
at by soldiers, and in fright fell from the 
balcony, breaking his two front teeth 
and gashing his chin. His father asked 
for permission to take the child to hos
pital, but was told that he would only 
be allowed to leave the area if he had an 
Israeli identity card. He chose to treat 
the child at home and extracted the 
teeth himself.

-  Soldiers appeared at the home of an
other family, took their original military 
identity cards and gave them Israeli ci
vilian cards. The family refused to ac
cept them, and the soldier; threw the 
new cards on the floor. When a three-



year-old child picked up one of the 
cards and threw it out of the house, one 
of the soldiers began to beat him with a 
club. When the child’s mother attacked 
the soldier, another soldier approached 
her and shot her in the foot. When her 
brother tried to approach her, another 
soldier pressed his rifle to his forehead 
and fired a shot that grazed the man's 
head. The woman was treated at Ram- 
bam Hospital in Haifa."3

When releasing the ACRI report to the 
press, its President, Haim Cohn, a former 
deputy president of Israel’s Supreme Court, 
commented: “This is not Israeli law or ad
ministration — this is the law of barbar
ians.”

Many workmen were discharged from 
their employment for participating in the 
strike. Finally, the Israeli army blockaded 
the Druze villages for a period of 53 days. 
During this time, there was a shortage of 
food and medicine: “Grocery shops are 
open one hour in the evening, but there is 
not much to buy. Meals are reduced to one 
a day for most of the people. As there is no 
milk for children, mothers feed them 
sweetened water.”4

The telephone was cut off, water and 
electricity were available only for a few 
hours a day. “Identity cards were forcibly 
distributed accompanied by blows and in
sults at times. But the day after the block
ade was raised, a great majority of the pop
ulation threw away their identity cards on 
the public squares of the villages and pro
claimed their Syrian identity.”5

The inhabitants of two villages have 
made it known through petitions that they

do not consider themselves obliged to sub
mit to the authority of the mayors ap
pointed by the Israelis. The Druze inhabi
tants of the Golan want their status as Sy
rian citizens, living under foreign occupa
tion to be recognized.

The identity card issued by the Israelis 
to the Druzes states that the "nationality” 
of the holder is "Druze”. However Druze 
is not a nationality but a term describing 
members of a particular religious sect. The 
term Druze is used by the Israelis in an at
tempt to deny their Syrian nationality to 
these inhabitants of the Golan. If they ac
cept this identity card, the Druzes not only 
become second class Israeli citizens, but are 
denied access to Syria.

Comments on the Principal 
Arguments Invoked by Israel 
to Justify the Annexation 
of the Golan Heights

The arguments which have been put for
ward by the Israeli authorities are as fol
lows:

1. The Golan Heights are of strategic im
portance. “From there, Syria continual
ly shelled Israeli villages and towns.”6
-  However in November 1981, the of

ficial report of the Secretary General 
of the UN concerning the six months 
renewal of the UNDOF stated that 
the cease-fire had been respected dur
ing the last period. No complaint on 
this subject was registered by either 
of the parties in the UNDOF zone of 
operations.

3) David Richardson, Jerusalem Post, Friday, April 16, 1982.
4) Le Progres Egyptien, March 13, 1982.
5) Amnon Kapeliouk: “Israel, une strategie radicale” , Le Monde Diplomatique, Mai 1982.
6) Declaration of Mr. Blum, UN representative of Israel, during the Security Council meeting of 16th 

December, 1981.



2. The Golan law is not contrary to Reso
lution 242 adopted by the Security 
Council on November 22, 1967, con
cerning boundary lines. The Israeli gov
ernment does not consider the armistice 
demarcation line to be a “secure and 
recognized frontier” as defined in Reso
lution 242. “Thus Israel has only regu
larized the situation.”7
-  This playing with words bears no re

lation to international law and can 
only serve to weaken its credibility 
and authority.

3. “In essence, Resolution 242 implies that 
negociations be held to determine ‘se
cure and recognized frontiers’. However, 
Syria has declared that it will not partic
ipate in such negociations with us, be
cause it does not want to recognize our 
existence. Thus the Resolution is drain
ed of its substance.”8
— Resolution 338 was adopted by the 

Security Council on October 22, 
1973. Two days later, Syria accepted 
the Resolution which in paragraph 2 
requests interested parties to “imme
diately apply Resolution 242 (1967) 
in all its dispositions”. Therefore, this 
acceptance implies that of future ne
gociations with Israel. In any event, 
the refusal of Syria to negotiate does 
not entitle Israel to annex its territory.

4. The Golan law is not contrary to the 
Fourth Geneva Convention of 1949. 
“Having entered the area in 1967, Israel 
was faced with a legal vacuum, due to 
the lack of judges and advocates expert

in local law and local legal literature. 
Thus, as far back as 1969, the military 
authorities of the Golan Heights area is
sued an order establishing a Court sys
tem which would function in accor
dance with Israeli law... and this does 
not contravene the provisions of the 
1907 Hague rules and the 1949 Geneva 
Convention which restricts the right of 
the occupant to alter local law, in view 
of the fact that such local law was not 
capable of being applied.”9
— After driving back towards Damascus

150,000 Arabs, among whom were 
of course judges and lawyers, it seems 
inevitable that the Israeli authorities 
were faced with a vacuum. But the 
lack of a Court system did not justify 
the application of the Israeli law to 
the Golan Heights. In accordance 
with the Fourth Geneva Convention, 
the Israeli government should apply 
Syrian law, with the assistance of ex
pert witnesses in that system of law. 
The Israeli authorities, under cover 
of legal vacuum legislate in areas that 
go far beyond what is needed for the 
security of their army or the welfare 
of the population.

5. “The proposition that Israel’s act is con
trary to international law cannot be ad
vanced without the patently absurd co
rollary that international law places on 
Israel an obligation to maintain an ad
ministration under the rules of armed 
conflict, against her will, and to the de
triment of the local population’s wel
fare.’’10

7) Ibid.
8) Mr. Begin’s declaration made to the U.S. Ambassador in Israel, in answer to the threat of sanctions 

announced by Mr. Reagan.
9) “The Golan Heights Law, some legal aspects” , document received from the Permanent Mission of

Israel to the UN in Geneva.



— The extraordinary resistance of the 
Druzes proves that they do not be
lieve that the Golan law contributes 
to their welfare. As long as Israel 
maintains its armed occupation it is 
bound by the terms of the Geneva 
Convention. It is not entitled to an
nex the territory under the specious 
argument that it is for the welfare of 
the population.

Conclusion

The International Commission of Jurists

has asked the Permanent Mission of Israel 
to the UN in Geneva to state what Israel 
considers to be the present legal status of 
the Golan. Does Israel regard the Golan law 
as an act of annexation and does it consider 
the occupied territory of the Golan now to 
form part of the territory of the state of 
Israel? No clear answer has been received, 
but equally there has been no denial by Is
rael that it has purported to annex the ter
ritory. In any event, whatever its intended 
effect, the Golan law is plainly contrary to 
international law and of no effect in inter
national law.

Malawi

The International Commission of Jurists 
is concerned about the mysterious case of 
the detention and threatened prosecution 
in Malawi of Orton Chirwa, Q.C., together 
with his wife, Vera, and his son, Fumbani 
Chirwa.

Mr Orton Chirwa is a former Minister of 
Justice and Attorney-General of Malawi, 
who resigned shortly after independence in 
1964 when the nature of the personal rule 
of Life-President Dr. Hastings Kamuzu 
Banda became apparent. Together with a 
number of other cabinet ministers he went 
into exile.

He has since lived in Tanzania, where he 
is a distinguished practicing barrister.

He is the Chairman of the Malawi Free
dom Movement (Malfremo), which has the 
support of some Malawians in Tanzania. 
Late in 1981 its leaders met with leaders of 
other Malawi political organisations in exile 
in an attempt to form a common front 
against President Banda’s government.

According to an announcement on the 
Malawi government radio, Mr Chirwa was 
detained on 24 December 1981 after se
cretly returning to Malawi via Zambia.

It is widely believed by Mr Chirwa’s sup
porters that he and his wife and son were 
kidnapped in Zambia by Malawi security 
agents, after having been lured by them to 
a place near the frontier with Malawi.

To anyone who knows Mr Chirwa it 
seems inconceivable that he would have at
tempted to enter Malawi openly under the 
present regime, and in the unlikely event of 
his attempting to do so clandestinely, he 
would certainly not have been accompa
nied by his wife and son.

It is known that he went with them to 
Zambia in order to spend a Christmas holi
day with his daughter who works in the 
Zambian capital, Lusaka. It is difficult to 
see why he would have made the long jour
ney to the vicinity of the Malawi frontier 
unless it was to meet some sympathisers



from Malawi. The most likely explanation 
of his arrest, therefore, is that he went to 
the frontier expecting to meet friends from 
Malawi, and that he was then seized with 
the members of his family and taken across 
the frontier where they were all detained. 
The Zambian authorities understandably 
take the position that they have no evi
dence that they were arrested other than in 
Malawi.

The family and supporters of Mr Chirwa 
are very disturbed by his threatened trial. 
Shortly before Mr Chirwa went into exile 
in 1964, a chief from his constituency 
named Timbiri was murdered when visiting 
Zomba, apparently at the invitation of Dr. 
Banda. It is alleged on the one side that he 
was killed by agents of the government. On 
the other hand the government subsequent
ly alleged that Mr Chirwa was responsible 
for his death. Mr Chirwa's supporters say 
this was a fabrication, in an attempt to dis
credit him.

It has now been announced in Malawi 
that Mr Chirwa may face charges in con
nection with the murder of chief Timbiri. 
His supporters have understandable fears 
for his life, bearing in mind that Albert

Muwalo, the Secretary-General of the single 
party, was sentenced to death and execut
ed for treason in 1977, and that the leading 
political figure of the country, Gwanda 
Chakuamba, was sentenced in 1981 to 22 
years’ imprisonment for sedition. Anyone 
suspected of contact with the exiled lead
ers, like Mr Chirwa, have for many years 
past been detained summarily without trial.

Of equal concern is the nature of any 
trial proceedings he may face. Most crimi
nal charges in Malawi are tried by tradition
al chiefs courts. These violate international
ly accepted norms. No defence lawyer or 
other defence representation is permitted, 
and the judges of these courts have no legal 
training. Moreover, the courts are believed 
to be subject to political direction.

At the time of writing both the Interna
tional Commission of Jurists and a firm of 
solicitors in the United Kingdom who have 
been engaged to represent the interest of 
Mr Orton Chirwa have received no reply to 
requests made to the Attorney-General of 
Malawi four months ago asking for infor
mation about any charges preferred and 
about the court before which he may be 
tried.

Somalia

In March 1982 the government of So
malia lifted the state of emergency which 
had been declared on October 21, 1980, at 
the height of the refugee flood from the 
Ogaden, and under which the constitution 
had been suspended. To follow the effects 
of this return to constitutional rule, it is 
necessary to review briefly some of the 
events and legislation since independence 
in 1960.

Between 1960 and 1969, Somalia enjoy
ed a parliamentary democracy and a good 
measure of political stability. Two general 
elections were held, three governments suc
ceeded each other, and the first president 
of the Republic was replaced, all in keeping 
with the constitution and the democratic 
institutions of the country. There were no 
political prisoners in the country, and hu
man rights violations were never reported.



However, a long-lasting and severe 
drought in the country, coupled with a 
hotly contested and controversial election 
in March 1969, and the assassination of the 
President of the Republic, gave the army 
leaders the opportunity to stage a coup. At 
first this was welcomed by those who were 
discontented with the record of the civilian 
administration, but their enthusiasm soon 
died down when they discovered the op
pressive nature of the military rule, with 
mass detentions and executions, elimina
tion of all civil and political rights, and the 
creation of a highly repressive security net
work.

The National Security Service

Immediately after the military take-over, 
the democratic constitution was abrogated, 
and all political and professional associa
tions banned. A Supreme Revolutionary 
Council (SRC) governed the country by 
decree, exercising legislative, executive and 
judicial powers.

One of the first decrees issued by the 
SRC established a national security service 
(NSS) empowered to arrest, detain and im
prison for an unlimited period of time any 
person “behaving in a manner which may 
be considered prejudicial to the mainte
nance of peace, good order and correct ad
ministration”. The same measures may also 
be applied to anyone who “by word or by 
action acts against the objectives or the 
spirit of the Revolution” (Law No. 1 of 
January 10, 1970). The writ of habeas cor
pus was abolished by Presidential Decree 
No. 64 of October 10, 1970. The NSS is 
headed by the President’s son-in-law, Brig. 
Gen. Ahmed S. Abdulle, who is also a 
member of the SRC, and is staffed by clans
men of the President.

Para-military groups were also created in 
each neighbourhood or district with power

to arrest anyone suspected of ‘counter-rev
olutionary’ activities. These groups, known 
as the “Guulwadayal”, have their own pris
ons in Mogadishu and in all provincial capi
tals. A detention order by the NSS or the 
Guulwadayal cannot be appealed from nor 
questioned in the courts. The two groups 
act with impunity, and hold thousands of 
individuals at any one time in detention 
camps and special prisons, carrying out tor
ture, beatings and prolonged interrogations.

The chief of the “Guulwadayal” is an
other son-in-law of the President.

The National Security Court

The third arm of the special security 
system is constituted by the National Secu
rity Court. This court was established by 
Decree Law No. 3 of January 10, 1970, i.e. 
three months after the army take-over. The 
main seat of the Court is in Mogadishu, but 
regional sections have been created all over 
the country. All the judges of the Court are 
members of the armed forces appointed by 
the President. The procedure is that of mil
itary tribunals. No legal qualifications are 
required for such appointment, and none 
of the present judges has had a legal educa
tion. A few civilian advisers with legal edu
cation have occasionally been appointed to 
assist the military judges of the court.

The court has a special prosecutor 
known as the Attorney General of the Se
curity Court, who is assisted by several pro
secutors. All members of the prosecutor’s 
office are either from the army, the police, 
or the national security service. The special 
prosecutor and his representatives enjoy an 
unlimited power of arrest, search, deten
tion and sequestration, not only of proper
ty, but of persons, as well. The sequestra
tion of persons, causing their indefinite dis
appearance, or detention in unidentified 
places, is therefore legally sanctioned (Ar-



tide 2(4) of Decree Law No. 3 of January 
10, 1970).

The court has jurisdiction over offences 
provided for by Decree Law No. 1 of Jan
uary 10, 1970 (see below ‘power to de
tain’); Decree Law No. 54 of September 
10, 1970, and Decree Law No. 67 of No
vember 1, 1970, as well as the following 
crimes contained in the Somali Penal Code: 
crimes against ‘the personality of the State’, 
crimes against public order, and crimes 
against the public administration when 
committed by public officers.

The decree of September 10,1970, con
taining 26 articles, provides for many secu
rity offensives. For example, Article 19 
provides that "whoever possesses any sedi
tious printed, typed, taped or written ma
terial against the State shall be punished 
with imprisonment for a term of five to 
fifteen years”. Under Article 21, “whoever 
spreads any rumour against the Somali 
Democratic Republic, the authorities of 
the State or the State policies” is punish
able with two to ten years imprisonment.

Decree Law No. 17 of April 7, 1970, 
has abolished the right of a detainee to 
consult or see upon arrest his defence law
yer. He is able to see a lawyer only “after 
the end of all investigations”. Decree Law 
No. 8 of January 26, 1970, has amended 
article 151 of the criminal procedure code 
to read:

“No confession by any person shall be 
used as against such person unless the con
fession is made before a judge. This restric
tion on confession as evidence shall not, 
however, be applicable in cases falling with
in the jurisdiction o f the national security 
court" (emphasis added).

It is alleged that the majority of the in
dividuals brought up to now before the 
court have been prosecuted and judged on 
the basis of confessions extracted through 
torture. The decisions of the court are final 
and cannot be appealed, except in the form

of an application for pardon.
Judgments of the regional and district 

sections of the Court are also final.

Power to Detain

Law No. 1 of 10 January 1970, aptly 
entitled “power to detain”, provides that 
the Regional or District Revolutionary 
Councils have the power to detain any per
son in the territory of Somalia so long as 
they may consider it necessary, and when
ever it is proved by evidence on oath to the 
satisfaction of such organs that such a per
son (a) is conducting himself so as to be 
dangerous to the peace, order or good gov
ernment in the Democratic Republic of So
malia, (b) is intriguing against the Supreme 
Revolutionary Council, or (c) by word or 
by action, acts against the aims and spirit 
of the Revolution.

On the basis of this wide-ranging permis
sion to arrest and detain, the above men
tioned organs have imprisoned, deported 
and persecuted tens of thousands of Soma
lis in the last ten years.

Since 1977 a proliferation of the securi
ty services and other organs of repression 
has taken place. Thus, in addition to the 
NSS, the following authorities carry out ar
rests and detention:

1) the agents of the Party Control Commit
tee;

2) the Guulwadayaal (Victory pioneers), 
which now form part of the national mi
litia forces;

3) the agents of the security services of the 
First lady, Mme Khadija, and

4) the agents of the National Committee 
for the eradication of corrupt practices 
in the public administration, chaired by 
Gen. Mohamud Ghelle, President of the 
Security Court.



The first three organs have their own 
special prisons and “safe houses” in Moga
dishu, while the fourth usually takes de
tainees to the Central prison of Mogadishu.

Since all these organs are assimilated by 
the regime to the national security service, 
and are practically considered as special 
but independent branches of this service, 
they enjoy the same powers and privileges. 
Consequently, they also have the right to 
arrest any person without warrant, and to 
detain him/her for an indefinite period of 
time, usually under the pretext that investi
gations are being carried out.

In addition to the power to detain, law 
No. 14 of 15 February 1970 on “the estab
lishment of the national security service”, 
confers upon these organs the right to 
search any person, property or house, and 
to sequester any property belonging to a 
person suspected of anti-revolutionary ac
tivities. The victims of repression are usual
ly arrested at their homes in the early 
hours of the morning. Otherwise, they are 
invited to the offices of one of the above
mentioned organs and arrested there.

The 1979 Constitution

In 1979, a new Constitution was pro
claimed, establishing a one-party state. The 
constitution contains many provisions pur
porting to protect human rights, but their 
effect is strictly limited as the legislation 
reviewed above remains in force.

As a prelude to the provisions on human 
rights, Article 19 of the constitution states 
that “the Somali Democratic Republic rec
ognizes the Universal Declaration of Hu
man Rights...”. The rights protected by the 
constitution are then proclaimed in a de
tailed manner in chapter II of the constitu
tion.

Some of the fundamental human rights 
recognized in the U.N. Covenants, and in

most constitutions of the world, are not to 
be found in the Somali constitution. The 
right to association is not provided for, nor 
is the right to form independent trade 
unions recognized.

Article 7 of the constitution proclaims 
the Somali Revolutionary Socialist Party as 
the only legal party in the country and “no 
other party or political organization may 
be established”. All political and profes
sional associations were abolished soon 
after the military take-over of 1969, and 
the new constitution formally endorses 
their elimination from the life of the Soma
li people.

With respect to trade unions, Article 12 
of the constitution prescribes that “the 
State shall allow the establishment of social 
organizations of the workers...”. However, 
“the specific structure, statutes and pro
grammes of the social organizations shall 
be in consonance with the... programme of 
the Somali Revolutionary Socialist Party”, 
which means in practice that they are creat
ed and controlled by the party. Indeed, the 
only trade union organization which exists 
is affiliated to the party, and apart from its 
name it has little in common with a trade 
union.

Equally omitted from the constitution 
is the right to freedom of movement, and 
in particular the right to leave and to re
turn to the country. Over a hundred thou
sand Somalis have fled the country in the 
last few years as a result of the repression 
practised by the regime. Most of these 
people had to leave without a passport, 
since this document is not delivered to 
suspected or supposed opponents of the 
regime inside or outside the country.

Article 24 provides for freedom of as
sembly, participation in demonstrations or 
processions and freedom of opinion, pub
lication and speech. The exercise of these 
freedoms is however subject to the proviso 
that “they shall not contravene the consti



tution, the laws of the country, general 
morality and public order...”.

This limitation makes the recognition of 
these rights meaningless in view of the nu
merous laws enacted by the military regime 
since 1969 which prohibit the exercise of 
these freedoms.

The 1979 constitution purports to pro
tect personal liberty and guarantees the 
right to be informed of the grounds of ar
rest and to be brought before a judicial au
thority (art. 26). However no relief has 
been provided for infringement of this fun
damental right by executive or administra
tive action since the abolition of the writ 
of habeas corpus in 1970. Also, the securi
ty services and the regional a?id district mil
itary administrators are still empowered to 
imprison and detain persons for an unlimit
ed period of time.

Art. 27 of the constitution provides that 
a detained person shall not be subjected to 
physical or mental torture, and prohibits 
corporal punishment. Numerous instances 
of torture, corporal punishment and physi
cal abuse have been reported in the prisons 
since the present regime came to power in 
1969. In some cases, the victims who died 
as a result of torture were hurriedly buried, 
while their families were told that their de
mise was due to natural causes and denied 
the right to have their bodies examined by 
doctors.

State of Emergency

During the state of emergency the Con
stitution was suspended, an act which was 
not provided for in the Constitution. The 
military Supreme Revolutionary Council 
was revived, exercising legislative, executive 
and judicial functions. It would seem that 
the emergency was directed more to the in
ternal than the external situation. Civil ar
rest, political uncertainty and a foundering

economy, intensified by a severe drought, 
had further complicated the uneasy state 
of affairs in the country. The disappear
ance and imprisonment of suspects increas
ed. In retaliation for alleged collaboration 
with the Somali Salvation Front, an oppo
sition movement based in Ethiopia which 
made repeated attacks against the army in 
the border zone, many civilians were killed 
in the Mudug region, their livestock confis
cated and their water-reservoirs destroyed. 
Recruitment into the army was intensified 
and many draftees were reported to have 
been shot in January and February 1981 
while trying to escape from their camps. 
Three members of the People’s Assembly 
(the parliament) were arrested and detain
ed without trial, notwithstanding their im
munity under the Constitution.

Return to Constitutional Rule

The state of emergency was formally 
lifted on March 1, 1982. On this occasion, 
the President also announced the dissolu
tion of the Supreme Revolutionary Council 
(SRC), and made a cabinet reshuffle. Al
most all the members of the SRC have 
been given cabinet posts in the new govern
ment. A few political prisoners were releas
ed during the same week. Among them 
were the last civilian Prime Minister, Mr. 
Mohammed I. Egal, and a former chief of 
the police, Mohammed Abshir. Five mem
bers of the People’s Assembly remain in de
tention.

President Barre adopted these measures 
two weeks before an official visit to the 
U.S. The U.S. Government had shown re
luctance to entertain closer relations with 
the Somali Government owing to its do
mestic human rights record, which was fur
ther aggravated by the state of emergency, 
the totalitarian political system avowedly 
based on "scientific socialism”, and the



continuing conflict with neighbouring 
countries (Ethiopia and Kenya). On several 
occasions the U.S. government advised Pres
ident Barre to release at least some political 
prisoners and to end the state of emergen
cy. The U.S. demands for better relations 
were said to include also the liberalization 
of the economy, and the relaxation of the 
draconian security measures in force in the 
country.

Available evidence clearly suggests that, 
despite the ending of the state of emergen
cy, the repression has not diminished. 
Rather it has spread to certain regions hith
erto unaffected by the murders and proper
ty destruction which became widespread in 
1981.

Demonstrations held in Hargeisa, the 
capital of the northern region, to protest 
against the trial of 42 political prisoners, 
were dispersed by the army with gun-fire, 
killing 15 persons and wounding about 100. 
The prisoners consisted mainly of civil ser
vants, medical doctors and businessmen, 
who were accused of subversion because of 
their engagement in self-help schemes in 
the region to improve the living standards 
of the local population.

Subsequently over 200 persons were im
prisoned in Hargeisa as a result of popular 
protest against their prosecution. At the 
trial the death sentence was demanded by 
the state attorney. The Security Court sen
tenced most of them to life imprisonment.

The situation of human rights violations

does not, therefore, appear to have chang
ed since the lifting of the emergency. All 
the repressive laws on national security are 
still in force. Because of increasing popular 
discontent, and a budding opposition move
ment, the regime has in fact become more 
xenophobic and repressive. The economy 
of the country is in disarray (see World 
Bank report on Somalia, 1981), and pover
ty has become more acute and wide-spread. 
Several members of the government have re
cently fled the country -  among them, the 
former Minister for Industry, Ali Khalif, 
and former Minister to the Presidency, Mo- 
hamed Said Samanter, as they could no 
longer tolerate the excesses of the regime.

Opposition to government policies evi
dently exists at the highest levels within 
the Party. In June 1982, Ismail Ali Abuu- 
kar, a Vice-President and Assistant Secre
tary-General of the Party, and Osman Mo- 
hamed Jelle, a member of the Party Central 
Committee, and five other members of the 
parliament were arrested, deprived of their 
parliamentary immunity, removed from all 
offices they held, accused of committing 
treason against the nation and ordered to 
be detained ‘until such time as they may be 
brought before the competent court’.

It is clear that the return to the Consti
tution will have little effect upon civil liber
ties unless and until the excesses commit
ted by the various security services are 
brought to an end, and a return made to 
the rule of law.

Thailand

Since the article on Thailand in ICJ Re- tion of a new and more democratic Consti-
view No. 19 (1977), some important events tution, followed by a General Election,
have taken place, including the introduc- Since then there have been successively



four governments under two Prime Minis
ters, and an unsuccessful attempt at a coup 
d ’etat.

The new Constitution came into force 
on December 18, 1978, after being approv
ed by the National Legislative Assembly 
created after the 1977 October coup. In 
April 1979, an election was held for a new 
House of Representatives. This election 
was less violent than the previous one. After 
the election General Kriangsak Chamanan, 
the out-going prime minister, formed a new 
cabinet. In February 1980, General Kriang
sak resigned due to the acute economic 
crisis facing the country. This was the first 
occasion on which a military ruler resigned 
in Thailand as a result of parliamentary 
pressure. A closed session of the parliament 
elected General Prem Tinsulanond as the 
new prime minister. General Prem, respect
ed for his integrity, was the defence minis
ter in the previous government. In March
1981, General Prem's coalition government 
faced a crisis and changes were made in the 
cabinet. This crisis was followed in April 
by the bloodless and abortive coup.

Whatever may be the political shifts and 
changes, it is generally accepted that the 
system now is more open than it was 10 or 
20 years ago, and this has been reflected in 
some of the government decisions. For ex
ample, on September 15, 1978 the Nation
al Assembly passed a bill to grant pardon 
to the 18 students who had been on trial 
since August 25 1977, on charges arising 
from the incidents at Thammasat Universi
ty on October 4 -6 , 1976. (See ICJ Review 
No. 19.) On August 1, 1979, Parliament 
voted unanimously to abrogate Decree 22, 
issued after the 1976 coup, under which 
certain categories of persons deemed dan
gerous to society could in effect be detain
ed indefinitely. Another positive decision 
was the removal of section 200 from the 
new constitution, which had given the 
Prime Minister summary powers to punish

without trial, even with a sentence of death, 
persons suspected of subvertive activities. 
In June 1981, the government formed a 
committee under the Minister of Justice to 
review the cases of persons arrested and 
punished without trial by the previous 
Prime Ministers under articles 21, 27 and 
200 of the interim constitutions. After de
liberating for five months the committee 
recommended that these persons should be 
given a mass pardon by a Royal Decree. In 
January 1982, the report of the committee 
was submitted to the cabinet. As the cabi
net failed to reach agreement on the recom
mendation, the Prime Minister assigned the 
issue to the judicial council under the Min
ister of the Prime Minister’s office to work 
out the details of the pardon to be granted 
through the Royal decree. This study is ex
pected to be completed by July 1982. 69 
persons are still believed to be in prison un
der these decrees. Some others have been 
released in April 1982 as part of the amnes
ty granted to prisoners throughout the coun
try to mark the Bicentennial celebrations.

These developments, so far as they go, 
are positive and they have been welcomed 
by human right organizations in Thailand. 
They have, however, been substantially un
dermined by some laws and decrees which 
pose a threat to the normalisation of the 
situation.

Military Courts

The government still retains National 
Administrative Reform Council orders 1, 8, 
29 and 30, under which certain categories 
of crimes must be tried in military courts. 
Although the cabinet reduced the jurisdic
tion of the military courts by removing 
from it cases involving sexual offences, of
fences constituting public danger, or threats 
to life, limb or property, the military courts 
are still responsible for trying cases involv
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ing national security, armed insurgency, 
kidnapping, arson and sabotage. Persons 
tried in military courts have the right to 
counsel, but the verdict cannot be ap
pealed.

Powers of Arrest and 
Detention Without Trial

On January 26, 1982, the Minister of 
the Interior issued Regulation No. 4 revok
ing Regulation No. 3 issued in 1980, under 
which the authority to arrest a criminal 
suspect could be exercised by the police 
only on the basis of incriminating evidence 
and after obtaining the consent of the ad
ministrative officials concerned. By autho
rising police officers to arrest any suspect 
without prior administrative consent, Reg
ulation No. 4 increases the powers of the 
police and the risk of abuse.

The Anti Communist Activities Act 
which gives the government wide powers 
was amended on February 1, 1979, so as to 
revoke its area classification. Under the Act 
the country was formerly divided into 
Communist infested areas and non Com
munist infested areas. The special powers 
of the Act were applicable only in the 
Communist infested areas. By abolishing 
this classification, the government is em
powered to take action under the Act 
against any citizen anywhere in the coun
try. 'Communist activities’ is defined very 
widely. According to the Act, “Communist 
activities means any action, propaganda, 
espionage, sabotage, intimidation or any
thing else which seeks to:

1. endanger the security of the Nation, the 
Religion, the Monarchy or the demo
cratic form of government with the king 
as the Head of the State, or

2. change the national economic system

whereby private ownership or the means 
of production are expropriated by the 
State without payment or just compen
sation, or

3. bring about a new social order where all 
property is shared, except that which is 
done in a cooperative form or otherwise 
in accordance with the law.

The Act can be enforced by the Direc
tor General for the prevention and suppres
sion of Communist activities, who is ap
pointed by the Prime Minister, the Com
manders of the four armies, the provincial 
governors, soldiers, and policemen above 
the rank of sub-lieutenant. Any of these of
ficers can search or arrest without a war
rant any person suspected of Communist 
activities and the arrested person can be de
tained without charge for up to 480 days.

Under the Act, the Commanders of the 
four armies are empowered to restrict and 
prohibit all means of communications, to 
censor letters, telegrams, documents, par
cels etc., to close public highways, air or 
water routes, to ban T.V. and radio broad
casts and to impose restrictions on the 
ownership or the sale of food, medicine 
and other necessities. The provincial gov
ernors are empowered to ban any meeting, 
advertisement or entertainment, to detain 
any person for interrogation and reeduca
tion for up to 15 days, and to impose a 
curfew. Under the Act, an autopsy can be 
denied if it is considered a hindrance to the 
suppression of Communists. The discretion 
whether to order an autopsy rests with the 
‘Communist suppression officers’, a term 
Which includes the notorious Rangers (see 
below). Also, all actions taken by officials 
under this Act are clothed with immunity 
and no complaints or claims for damages 
can be made for misuse of the powers.

The revised Act has brought about a 
situation of de facto martial law over the 
entire country.



It is clear that in certain troubled areas 
the government is faced with a serious 
problem of guerrilla insurgency, and has to 
take stringent enforcement measures. But 
this is hardly sufficient justification for im
posing such measure over the entire coun
try.

The Rangers

Human rights organisations in Thailand 
criticise severely the arbitrary and inhuman 
activities of a paramilitary armed unit 
created specially for suppressing the com
munists, known as the Rangers. Though it 
started as a small unit, there are now nearly
32 battalions. The Rangers are authorised 
to arrest and search anyone, without a war
rant. They are legally protected in all their 
actions. Trained for only three months, 
most of the training being on combat tech
niques, they are ill equipped to wield such 
authority. The predictable result is that ex
cesses are committed.

The Rangers are assured an award of
10,000 Bhats (US$ 440) on a body count 
basis for each insurgent killed. This incen
tive to kill has increased the propensity of 
the Rangers to kill even ordinary villagers, 
and label them as insurgents or sympathiz
ers. These actions are in violation of com
mon Article 3 of the Geneva Conventions 
1949, relating to internal armed conflicts, 
under which “violence to life and person, 
in particular murder of all kinds, mutila
tion, cruel treatment and torture” is pro
hibited at all times.

The press in Thailand is still relatively 
free, though the government became more 
cautious after the April 1981 coup attempt. 
The government still retains the N.A.R.C. 
Decree 42, which forbids publication of

any material or illustration which attacks 
the institution of the monarchy or the re
gency, makes accusations or gives distorted 
or contemptuous or insulting impressions 
about Thailand and Thai people, or which 
may cause other countries to lose respect 
for Thailand or which promotes commu
nism. This Decree hangs like a sword of 
Damocles threatening press freedom.

Prostitution

Thailand is facing an economic crisis, 
giving rise to increased social problems, 
such as migration, child labour, forced la
bour and prostitution. The enormous scale 
of prostitution is peculiar to Thailand, and 
the deplorable conditions of the women in 
prostitution raises • serious human rights 
questions.

According to a report made in 1980, by 
some members of the Public Health Facul
ty of Mahidol University1, there were 
estimated to be some 700,000 women in 
prostitution. Studies made on the back
ground of these women concluded that the 
majority of them come from the north and 
north eastern parts of Thailand, regions 
which have the lowest per capita income in 
the country. A sample survey conducted in 
1979 revealed that a majority of them sup
port a minimum of four to five family 
members and at least one third of their in
come is remitted back to their families in 
the villages. In a sample of fifty, eighteen 
were supporting one or more children. On 
the basis of these findings and other stu
dies, it has been generally concluded that 
prostitution is an economic necessity for 
these women.

Poverty being the main cause, the prob
lem of prostitution has to be seen and

1) ‘Report on some types of Prostitutes' by Naengnoi Panjatham with Sukanya Harntrakul and 
Niramol Prutatorn.
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tackled as a social problem arising as a con
sequence of underdevelopment rather than 
as just a problem of the individuals con
cerned. These women have not voluntarily 
chosen to become prostitutes. Nor is it an 
easy way out of their poverty. Many of 
them are enticed into it by deception or by 
agents and brothelkeepers. For others it is 
a way of clearing the debts of their parents. 
Agents will lend money to poor families, as 
a way of getting the girls to become prosti
tutes. Once recruited it is very difficult for 
them to escape from the clutches of the 
agents and brothelkeepers. Sometimes 
these women are made to sign documents, 
the contents of which are not disclosed to 
them, which are later used as a threatening 
device. The women are ill-treated and even 
tortured if they try to escape, or if a cus
tomer complains about their non-coopera
tive behaviour. They are kept under con
stant watch and in some places even armed 
guards are used. Deceiving and coercing 
women into prostitution is an offence un
der the criminal law but action is very 
rarely taken against the agents and brothel
keepers.

These women get only 25% of what 
they earn, the rest is appropriated by the 
agent and the brothelkeeper. They are 
made to work under inhuman conditions. 
Many of them suffer from venereal diseases 
or cancer of the uterus. In case of pregnan
cy they are made to abort. The abortion is 
usually carried out by quacks in unhygenic 
conditions. After the abortion, they are 
denied proper food or rest with severe 
damage to their health.

Added to this is the problem of harass
ment by the police. Usually, only the 
woman is charged under the Prostitution 
Prohibition Act. She may have to spend at 
least 3,000 Bhat’s for the case. This money 
will usually be advanced by the brothel
keeper, increasing his control over the 
woman. If the woman is found guilty of

being a prostitute, she has to be sent to a 
rehabilitation centre. Interestingly it was 
found that out of the 59 women convicted 
in one province between July and Decem
ber 1981, only 10 had reached the rehabili
tation centre. The others had been released 
by the police to the brothelkeepers. This 
incident which was reported widely in the 
Thai press, exposes the close link between 
the police and the brothelkeepers.

Apart from facing these health, econom
ic and legal problems, the women are also 
faced with a value crisis, leading to emo
tional tensions. Coming from villages with 
close family ties they have serious prob
lems in adapting to their new situation, 
particularly when the traditional Thai so
ciety, with its strong belief in the chastity 
of women, looks down upon them as the 
embodiment of vice. This attitude of Thai 
society exposes its double standards, for it 
is the same society which tolerates or even 
encourages the institutions that sustain 
prostitution.

Being a social problem arising out of 
existing inequalities, the long term solution 
lies in policies and reforms that can bring 
about an equitable development in Thai
land. It is said that prostitution is the 
largest industry in the country, and that 
10% of all women between the ages of 15 
and 25 become prostitutes. If it were pos
sible to abolish it, the economic conse
quences would be very severe. Those who 
concern themselves with the plight of these 
girls are concentrating in the first place in 
trying to improve their working conditions, 
and ensuring their right to freedom of 
movement, free medical services, proper 
care and rest in the case of abortion or 
sickness, free time and paid holidays, prop
er remuneration and protection from ex
ploitation, freedom of choice to discontin
ue prostitution, and opportunity for alter
native employment, not to be considered 
as criminals under the law, and not to be



held in contempt and, finally, understand
ing and acceptance by the society. Apart 
from restoring these rights, they urge that 
the Thai government should ratify and fol
low the Convention for the suppression of 
the traffic in persons and of the exploita
tion of the prostitution of others.

In spite of this and other grave social 
problems facing the country, it can be said 
that the human rights situation has improv
ed compared with what it was in the 1960's 
and the beginning of the 1970’s. The tran
sition from an authoritarian to a more de

mocratic system is always fraught with dif
ficulties. In the words of David Morrel, a 
political scientist of Princeton University2: 

"One of the principle tasks facing the 
present Thai leaders is to achieve the neces
sary combination of decentralisation, par
ticipation and legitimacy based on popular 
sovereignty in the face of inertia and resis
tance from the traditional system... in the 
1980’s and beyond Thais will have to be in
corporated more effectively into their po
litical system, as citizens rather than as sub
jects.”

2) Testimony before the Sub-Committee on Asian and Pacific Affairs of the House Committee on 
Foreign Affairs during a hearing on US aid to Thailand on March 24, 1981.



COMMENTARIES

The Argentine Claim to 
the Falkland Islands

"... A harsh, inhospitable and costly ad
dition to the dominions o f the crown."

Thus, Samuel Johnson in his guise as of
ficial polemicist described the Falklands, 
the scattering of some 200 islands that are 
the cause of the current hostilities between 
Britain and Argentina.

Although, indeed, inhospitable, being 
battered by almost constant winds that re
strict vegetation to a blanket of moorland, 
the islands do have some redeeming fea
tures, most importantly their very deeply 
indented coastlines which offer excellent 
natural harbours. One of the main reasons 
for the interest shown in the Falklands in 
the mid-eighteenth century was this abun
dance of safe anchorages for ships either 
resting up before tackling the hazardous 
trip round the Horn or wishing to carry out 
(or interfere with) trade in the New World.

The islands had a further advantage in 
that they could provide fresh water as well 
as supplies -  in such form as seals, pen
guins, geese, ducks, "several sorts of wild 
berries, among others, strawberries, and a 
great quantity of wild celery. Many a whale 
ship has had its crew saved from that hor
rid disease, the scurvy, by the natural pro
ductions of these wild looking hills.”1

The Tussle with Spain

Controversy has always seemed to sur
round the Falklands, beginning with argu

ments as to who first sighted them. The 
British claim John Davies, in 1592; the Ar
gentinians claim Spanish navigators who, 
they say, registered the islands on maps 
dating as far back as 1523.

In presettlement days, the islands were 
certainly sighted by seamen of many na
tionalities and a plethora of names was var
iously used to describe them. They were 
referred to in the earliest books as “John 
Davis’s Southern Land”. Later, in 1594, 
they were dubbed “Hawkin’s Maiden 
Land”, a name designed to honour the 
sighter, Richard Hawkins, and “Queene Eli
zabeth my soveraigne lady and mistress, 
and a maiden Queene... in a perpetual 
memory of her chastitie”. The Dutch also 
had a hand in the ‘naming of names’ and 
the islands were for a time known as “The 
Sebaldines”, after the Dutch sailor, Sebald 
de Weert who sighted them in 1599. A map 
from the late eighteenth century, showing 
the islands as the Sebaldine Islands, hangs 
in the Secretariat at Stanley, the capital ci
ty on East Falkland.

The name now used by the British, how
ever, originated in 1690 when John Strong 
visited the islands. He made the first re
corded landing there, "found fresh water in 
plenty and killed an abundance of geese 
and ducks -  as for wood there (was) 
none”. He named the straight between the 
two main islands (now East and West Falk
land) Falkland Sound after Anthony, Vis
count Falkland, who was then a Commis-

1) Hon. (later Admiral) George Gray, letter home dated January 1837.



sioner of Admiralty. The name subsequent
ly came to be applied to the island group as 
a whole.

The Argentine name, on the other 
hand, originated in visits to the group 
made, prior to the first settlement in 1764, 
by French sailors from the seaport of St 
Malo. Thus, the islands came to be known 
as “Les lies Malouines”, whence the Span
ish “Las Islas Malvinas”.

Although both Britain and Argentina 
claim sovereignty over the Falklands, it was 
the French who first planted a colony 
there. In 1763, Louis Antoine de Bougain
ville sailed from St Malo with two ships 
carrying families of settlers and live-stock. 
They landed on East Falkland in February 
1764, built a fort along with several huts, 
and by 1765, after more colonists had ar
rived, Port Louis boasted a population of 
150.

Spain became worried that this French 
action would encourage the British in their 
plans to establish a South Atlantic base in 
the Falklands where ships could take on 
supplies prior to rounding the Horn and, 
more importantly, from which Britain 
might attempt to interfere with Spanish 
trade in that area. Already, approaches had 
been made by Britain to determine the 
Spanish attitude to a proposed British 
“scientific” expedition to explore the area. 
That Britain felt she had to confer with 
Spain regarding this suggests that she was 
influenced by the various treaties of the 
time to which she was signatory, in particu
lar the Treaty of Utrecht (1713), by reason 
of which Spain claimed that Britain had no 
right to enter the South Atlantic against 
her wishes. Britain hoped that by dressing 
up the expedition as “scientific" she could 
slip it through the treaty provisions. The

Spanish however, realised the real intent 
behind the venture and rebuffed the British 
proposals. Britain, anxious at that time to 
establish good relations with Spain, aban- 
donned the scheme and, in 1749, informed 
Spain that “His Majesty could in no respect 
agree to the reasoning of the Spanish minis
try as to his right to send out ships for the 
discovery of unknown and unsettled parts 
of the world, as this was a right indubitably 
open to all; yet, as his Britannic Majesty 
was desirous of showing his Catholic Majes
ty his great complacency in matters where 
the rights and advantages of his own sub
jects were not immediately and intimately 
concerned, he had consented to lay aside 
for the present every scheme that might 
possibly give umbrage to the court of 
Madrid”.2

The Spanish fears concerning British in
tent proved justified however, and in 1764 
(15 years later) a British expedition in the 
charge of the Hon. John Byron was dis
patched to report on the Falklands and the 
feasibility of establishing a station there. 
Byron, on arrival, took possession of the 
islands “for his Majesty King George the 
Third of Great Britain under the name of 
Falkland's Island”. He reported back to the 
First Lord of the Admiralty, John Percival, 
second Earl of Egmont, that he had found 
“one of the finest harbours in the world. I 
named it after your lordship".3

On the strength of Byron’s report, Cap
tain John MacBride was sent out to estab
lish the British settlement and he arrived at 
Port Egmont in 1766.

The French and British presence on the 
Falklands was shortlived, however, as Spain 
quickly managed to expel both the “tres
passers". In 1766, after an angry diplomat
ic exchange, and the payment of compen-

2) The Struggle for the Falkland Islands: A study in legal and diplomatic history. Julius Goebel, Jr, 
LL.B., Ph.D. pp 200-201.

3) Letter from Captain Byron to the Earl of Egmont, 24 February 1765.



sation equivalent to £24,000, the French 
withdrew. The British were more stubborn 
but, eventually, in 1770, by a show of 
force, Spain obliged the small garrison to 
surrender and return to Britain.

The Question of Sovereignty 
As It Stood in 1770

Originally, Spain had based her claims 
to sovereignty in the New World largely on 
the papal bulls, most importantly Inter 
Caetera of 1493, in which Pope Alexander 
VI set out the papal line of demarcation re
lative to the areas of Spanish and Portu
guese colonization and right, and threaten
ed with excommunication anyone entering 
those areas without permission.

Inter Caetera, however, soon proved a 
weak base on which to build a blanket 
claim to sovereignty that could stand up 
against the claims of others. Excommunica
tion could no longer be used as a holy 
sword of Damocles to hand over the head 
of, for example, the Protestant British and 
Dutch monarchs. As for the dominion the 
Spanish claimed that the Bull gave them 
over portions of the high sea, “it was not 
long before it became apparant that (such) 
claims to exclusive dominion derived their 
validity not from books, but from the facts 
of their successful enforcement, and hence 
the notion of the closed sea (mare clau
sum) presently was restricted to narrower 
fields of political use and finally was defi
nitely rejected”.4 Thus, British freebooters 
and French corsairs, freed from the psy
chological restraints of Papal edicts by Pro
testantism and the pursuit of gain and 
knowledge, flouted Spanish authority at 
sea. Drake’s voyage round the world in 
1580, ‘piratical’ activity in Spanish eyes,

gained royal approval, and Elizabeth I, re
plying to complaints about Drake’s activi
ties from the Spanish ambassador, said that 
“she would not persuade herself that (the 
Indies) are the rightful property of Spanish 
donation of the Pope of Rome in whom 
she acknowledged no prerogative in mat
ters of this kind, much less authority to 
bind Princes who owe him no obedience, 
or to make that New World as it were a fief 
for the Spaniard and clothe him with pos
session... so that... this imaginary proprie
torship ought not to hinder other princes 
from carrying on commerce in these re
gions and from establishing colonies where 
Spaniards are not residing, without the 
least violation of the law of nations, since 
without possession prescription is of no 
avail, nor yet from freely navigating that 
vast ocean since the use of the sea and air 
is common to all men”.5

The defeat of the Spanish armada in 
1588 more or less put paid to Spain's claim 
to rule the high seas.

The “power-base” of Inter Caetera, the 
so-called Donation of Constantine -  an 
idea expanded by St Augustine into the ac
cepted church doctrine that the whole 
world was God’s property of which man
kind only had the use and which gave to 
the Pope, as God’s representative on earth, 
the power to dispose of the unoccupied 
lands of the world -  had little appeal to 
monarchs other than those of Spain and 
Portugal. Moreover, legal opinion leaned 
towards the view that it was actual pos
session that conferred sovereignty over 
land. Goebal illustrates this by citing both 
Hugo Grotius’ Mare Librum (1608) which 
states that “to discover a thing is not only 
to seize it with the eyes but to take real 
possession of it" and that ownership, there
fore, can arise only out of physical posses-

4) Goebel ibid.
5) Camden Annales Rerum Anglicae et Hiberniae (1717), vol 2, pp 359—360.



sion; and Johann Gryphiander’s Tractatus 
de Insulis (1623) which also claims that ac
tual occupation is a necessary prerequisite 
to claiming rights over a ‘discovered’ terri
tory.

The Spanish, realising the weakness of 
their position in relying on Inter Caetera 
fell back both on the theory of prior occu
pation and on various treaties to support 
their claim to their share of the New World. 
Important among the latter, was the Treaty 
of Utrecht (1713), which restored the con
ditions of navigation and commerce to the 
status quo at the time of Charles II (1665) 
and withheld permission to France or “any 
other nation whatever" to sail to any of 
the dominions of Spain in America. Britain 
was a signatory to this treaty.

If, as Spain claimed, the treaty was ap
plicable then Britain had no right to enter 
the South Atlantic waters and thus, no right 
to establish her colony. If the treaty did 
not apply, as Britain claimed, then legal 
opinion at the time (as exemplified in Gro- 
tius and Gryphiander) would still seem to 
decide the question of sovereignty in favour 
of Spain, she having derived her sovereignty 
from the French who, through their occu
pation, had acquired the original sovereign
ty over the Falklands.

The British, however, denying that the 
treaty applied and unwilling to take Gro- 
tius and Gryphiander's view of acquisition, 
based their claim on right by discovery. 
But according to Goebal, “well into the 
opening years of the seventeenth century... 
there was no pretension that discovery 
could be the source of title; indeed, the les
ser maritime powers, by the assertion of a 
principle of this sort, would have rigorous
ly excluded themselves from the benefits 
of colonial expansion”.6 Goebal goes on to 
state that discovery as a source of title was

first considered in 1758 by Vattel in his 
treatise “Droit des Gens”. Even using 
Vattel as an authority, the British claim is 
feeble. Vattel says that “navigators going 
on voyages of discoveries furnished with a 
commission from their sovereign and meet
ing with islands or other lands in a desert 
state have taken possession of them in the 
name of the nation; and this title has been 
usually respected, provided it was soon 
after followed by a real possession”.7

Considering that MacBride’s settlement 
was separated by 200 years from Davis’ 
sighting and by 100 years from Strong's 
landing on the islands, it cannot be said 
that real possession was effected by the 
British “soon” after discovery.

Events After 1770

Britain, convinced of the justice of her 
claim, was incensed by the summary re
moval of her colony from Port Egmont. 
Not only was it an “insult offered to the 
British Crown” but it also meant that Bri
tain was denied a base in an island group 
that the Earl of Egmont had described as 
“undoubtedly the key to the whole Pacific 
Ocean". The prospect of war with Spain 
loomed large. However, negotiations were 
opened and in 1771 the Spanish Govern
ment agreed “to restore to His Britannic 
Majesty the possession of the fort and port 
called Egmont” but this “cannot nor ought 
any wise to affect the question of the prior 
right of the sovereignty of the Malvinas Is
lands, otherwise the Falkland Islands”. •

The British Government came under at
tack at home over the wording of the docu
ment reserving sovereignty and restricting 
restoration to Port Egmont only. British at
tempts to have the Spanish ministry include

6) Goebel ibid.
7) Vattel Droit des Gens (Lond. 1758) bk 1 c 18 paragraph 208.



the “dependencies” of the place had failed. 
The uproar would have been even stronger 
had the conditions of a supposed secret pro
viso become known. Of this, the Hon. (later 
Admiral) George Grey, in a letter home 
dated 1 Nov 1836, writes “the Spanish 
Government restored Port Egmont and, it 
has always been supposed, with the secret 
proviso that England was to abandon the 
Island upon the plea that the Establish
ment was not worth the expense”.

Whether there was a secret proviso or 
not, one thing is certain, the British force 
was withdrawn from the Falklands in 
1774, after its face-saving return there in 
1771.

Accounts vary as to British action dur
ing the three years of resumption of occupa
tion. The Peace Handbook Vol XXI, Issued 
by the Historical Section of the Foreign 
Office states that “on September 16 1771, 
the commander of the Juno was formally 
placed in possession of the station by the 
Spanish officer on the spot. A sloop, with 
some seamen and marines was left to hold 
it; but the number of the garrison was re
duced in the next year; and in 1774 the 
garrison was withdrawn altogether”; while 
another source states that “possession was 
resumed on the 16th September of that 
year (1771) and until April 1774 the settle
ment underwent considerable develop
ment” (The Falkland Islands and Depen
dencies, Foreign and Commonwealth Of
fice, 1970-71).

This former account squares best with 
the existence of the ‘secret proviso' and the 
purported reason given by the British for 
withdrawal, which was economic. Lord 
Rochford, Secretary of State at the time, 
described the establishment at Port Egmont 
as “neither more nor less than a small part 
of an uneconomical naval regulation”.

On leaving Port Egmont in 1774, the

British commanding officer fixed an in
scription to the blockhouse door, reading 
“Be it known to all nations that the Falk
land Islands, with this fort, the storehouses, 
wharfs, harbours, bays, and creeks there
unto belonging are the sole right and prop
erty of His Most Sacred Majesty George the 
Third, King of Great Britain, France and 
Ireland, Defender of the Faith etc. In Wit
ness whereof this plate is set up, and his 
Britannic Majesty's colours left flying as a 
mark of possession by S.W. Clayton, com
manding officer at Falkland Islands, A.D. 
1774."

The Spanish then had sole occupation 
of the Falklands and administered them as 
part of the Province of Buenos Aires. From 
1774, the viceroyalty of Buenos Aires ap
pointed governors to the islands, motivat
ed, according to Goebal, by the fear that 
Britain would try to occupy them again 
should they be abandoned. It seems that 
during at least some of this period, Spain 
used the Falklands as a penal colony. Grey, 
in the same letter of 1 Nov 1836, notes 
that on his receiving orders to sail for the 
islands, “all my friends pitied me, especial
ly as these islands are looked upon by the 
Buenos Ayreians as a sort of Botany Bay, 
having been used by the Spaniards as a 
place for convicts” .

The Spanish faded out of the picture 
with the formal independence of the 
United Provinces of the Rio de la Plata, 
later the Republic of Argentina, in 1816. 
In 1811 the Spanish garrison was with
drawn and “for a number of years there 
appeared to have been no inhabitants at 
all and no nation claiming authority”,8 
the new state was presumably too occupied 
at home to attend to more peripheral mat
ters. It should be noted that no attempt 
was made at this time by any other state to 
profit from the situation and assert a rival

8) Hon. (later Admiral) George Grey, letter home dated 1st Nov 1836.



claim to sovereignty.
In 1820, the Republic of Buenos Aires 

asserted over the islands the sovereignty it 
claimed to have inherited from Spain by 
sending out a Colonel Jewitt, who took 
possession of Puerto de la Solidad (former
ly Port Louis) in the name of the Republic. 
Britain did not protest at this action and, 
indeed, after officially recognising Argen
tine independence in 1823, she signed a 
Treaty of Friendship, Trade and Navigation 
with Argentina in 1825. Both actions were 
taken without reservation of any question 
regarding sovereignty of the Falklands.

In 1826, a Hamburg merchant of French 
origin, Louis Vernet, took a commercial in
terest in the islands, dealing in cattle and 
salt fish. “In 1828, the Government of 
Buenos Aires conceded to him almost an 
entire private possession of the islands, 
with the right of warning off all vessels 
from the fishery; to give him more power 
he was invested with an official character 
and styled Governor of Malvinas.”9 Britain 
protested against this action but did no
thing.

Vernet, however, was incautious in the 
exercise of his new rights, especially those 
regarding sealing. The seal fishery industry 
had greatly expanded by this time and the 
Falklands were visited by vessels of many 
countries, notably America. Vernet, after 
warning off several American vessels, took 
the law into his own hands and seized 3 
American ships, detaining their officers and 
crews. This precipitated American reprisals 
and in 1831, Captain Silas Duncan of the 
American warship Lexington destroyed the 
settlement governed by Vernet at Puerto 
de la Soledad, retook the captured vessels, 
and declared the islands free of all govern
ment.

The next year, the government of Bue

nos Aires appointed Juan Mestivier civil 
and military governor ad interim. He sailed, 
despite British protests reaffirming British 
sovereignty, to take charge of a penal re
serve on East Falkland. However, his sol
diers subsequently mutinied and he was 
murdered.

Meanwhile, in December 1832 Captain 
Onslow of HMS Clio had occupied Port Eg- 
mont on West Falkland. He continued to 
East Falkland arriving in January 1833 to 
find Jose Maria de Pineda, the commander 
of Mestivier’s ship, attempting to restore 
order after the munity. Onslow told Pineda 
that he had “received directions to exercise 
the rights of sovereignty over these islands” 
and told the Argentinian to leave. Pineda 
eventually did depart taking with him 
those settlers who wanted to return to Bue
nos Aires. Later, Onslow also left, leaving 
the colony in the hands of Mathew Bris
bane, Vernet’s agent and William Dickson, 
Vernet's storekeeper. Soon after Onslow’s 
departure, however, Brisbane and Dickson 
were murdered by a gang of 3 gauchos and 
6 Indians, who were later captured by 
Lieutenant Henry Smith RN Smith was 
sent to the colony as governor, arriving in 
1834 on board the Challenger and being 
put ashore with 4 men to keep possession 
of the settlement. He was succeeded by 
other naval officers until 1843, when an 
Act of Parliament was passed “to enable 
Her Majesty to provide for the government 
of her settlements on the coast of Africa 
and in the Falkland Islands”. Lieutenant- 
Governor Moody, RE who had reached 
Port Louis in 1842, was appointed gover
nor, “provision was made for a legislature 
and the Falkland Islands became a Crown 
Colony of the ordinary type, with Gover
nor, Executive Council and Legislative 
Council, as they have since remained”.10

9) Hon. (later Admiral) George Grey ibid.
10) Peace Handbooks, issued by the Historial Section of the Foreign Office.



The substantial settlement of the islands 
began with the introduction of sheep farm
ing in the 1860's.

Conclusion

From the rather shaky ground of Papal 
donation, Spain moved her claim to sover
eignty over the Falklands to the surer base 
of treaty provisions and actual occupation 
(with a title ceded by the French). During 
the 43 years of Spanish rule in the islands, 
governors were appointed, convicts, "main
ly rebellious Patagonian Indians, were ship
ped out... to provide slave labour”11 and 
the islands generally treated as Spanish 
property. The Spanish settlement was with
drawn during the struggle for independence 
of the Provinces of the River Plate, later 
the Republic of Argentina, which claimed 
to have inherited the islands by virtue of 
their having been part of the Viceroyalty 
of Buenos Aires under the Spanish. For the 
10 years prior to Argentina's planting a col
ony on the islands, no other state pretend
ing to sovereignty stepped in to establish 
such a claim, though the gap between the 
removal of Spanish authority and the for
mal assertion of Argentine authority would 
have been an ideal opportunity for doing 
so. In 1820, after Jewitt had raised the Ar
gentine flag on the islands, Juan Mestivier 
was appointed governor and there followed 
13 years of Argentine occupation — until 
their eviction by British forces in 1833.

The British on the other hand, originally 
based their claim to the Falklands on first 
discovery -  a fact which itself is not cer
tain and even if it were, seems to have little 
or no legal force. Prior to the events of

1833, Britain had had a settlement on the 
islands for only seven years and three of 
these were passed jointly with the Spanish 
garrison (1771-1774). Moreover, Goebal 
holds that the British withdrawal from Port 
Egmont in 1774 “disposed of any shadow 
of right which the British may have had”. 
As they had no claim to prior occupation 
and could be said to be in breach of the 
terms of various treaty provisions by sailing 
into the waters of the South Atlantic, “any 
right as against Spain could be maintained 
only by adverse possession. Once this pos
session was surrendered the claim itself 
would lapse”. The British government in an 
attempt no doubt to justify to the elector
ate its professed ‘voluntary’ abandonment 
of the Falklands, tried to treat it as an exer
cise of good judgment and generally to 
create the impression that the islands were 
not worth the financial outlay. This is 
hardly the attitude of a country anxious to 
press its claim to sovereignty.

Even the actions Britain did take to 
bolster her claim to sovereignty were not 
very convincing. The plaque left at Port 
Egmont and the protests lodged on the ap
pointment of Vemet as governor, for ex
ample, could be said to amount to trying, 
with a minimum of effort, to keep the op
tions open.

However, Britain can now base its own
ership of the islands more firmly upon 150 
years of sole possession and 120 years of 
substantial settlement. Argentina disputes 
the British claim based on ‘acquisitive 
prescription’ saying that “Argentina not 
only has never let her sovereignty rights 
prescribed (sic) but, year after year and 
government after government had (sic) felt 
the armed spoliation of a part of its territo
ry deeply and against its national sensibili-

11) The Economist, April 10, 1982, p. 29.



ty ”.12 It is difficult to ascertain precisely 
what action was taken by Argentina to sup
port her claim to sovereignty during British 
rule in the Falklands. One official docu
ment supplied by the Argentine mission to 
the United Nations in Geneva says merely 
that “it would be too long to state the 
enormous repetition of Argentine claims”. 
Other sources13 indicate that the action 
amounted to official protests in 1833, 
1841, 1849, 1884, 1888, 1908, 1927, 
1933,1946 and representations to the U.N. 
In 1965, General Assembly Resolution 2065 
XX took note of the existence of a con
flict between Britain and Argentina over 
the sovereignty of the islands and invited 
the two countries to negotiate with a view 
to resolving the situation in the best inter
ests of the islanders. Prolonged discussions 
have failed to reach an agreement on terms 
acceptable to the settlers. Concerning this, 
Britain takes the position that the islanders 
themselves are the best judges of their own 
interests, that they wish to remain British 
and that “the U.N. has never countenanced 
the decolonization of a territory by agree
ing to hand over its people to alien rule in 
the face of their persistent opposition”.14

British reliance on the principle of self
determination raises the issue of what con
stitutes a ‘people’ entitled to exercise the 
right. There is no agreed definition, but in

his study on the right to self-determination 
for the UN Commission on Human Rights 
(UN doc. E/CN.4/Sub.2/204 paras 267
79). Mr. Aureliu Cristescu formulated the 
‘elements of a definition’which have emerg
ed from discussions in the United Nations. 
The relevant elements are that the term 
‘people’ denotes a social entity possessing a 
clear identity and its own characteristics, 
and that it implies a relationship with a ter
ritory, even if the people in question has 
been wrongfully expelled from it and arti
ficially replaced by another population.

If these principles are accepted, it would 
seem that Argentina as well as Britain can 
make a claim based on the principles of 
self-determination.

This brief historical review and state
ment of the rival claims to the islands may 
serve to explain why the people of Argen
tina believe so passionately that the islands 
were wrongfully seized and settled by the 
British and why their claim is supported by 
the peoples of Latin America, and many 
other non-aligned nations.

Their claim does not, of course, entitle 
Argentina to attempt to seize the islands by 
force. If such a right were accepted the fra
gile peace of the world would be even more 
seriously endangered, having regard to the 
numbers of disputed territories and fron
tiers throughout the world.

12) An Argentine text “based on previous publications of the Public Information Secretariat of the 
Presidency of the Nation, with the advice of Rear-Admiral Laurio Destefani and Professor Dr. 
Calixto Armas Barea”.

13) Le Monde Diplomatique, June 1982, and releases obtained from the Argentine Mission to the UN 
in Geneva.

14) Release obtained from the U.K. Mission to the UN in Geneva.



UN Commission on Human Rights

This year’s session (the 38th) of the UN 
Commission on Human Rights was remark
able for the number of positive decisions 
reached on controversial topics. This was 
all the more remarkable having regard to 
the atmosphere of confrontation at the 
opening session when the issue of the de
claration of martial law in Poland was rais
ed. The atmosphere was also charged by 
the announcement that the mandate of the 
Director of the Human Rights Division, Mr. 
Theo van Boven, would not be renewed, 
owing to divergencies of view between him 
and “New York”.

The Director has an exceptionally diffi
cult task, in that he is serving an intergov
ernmental organisation in a field where 
those who violate human rights are primari
ly governmental agencies. Mr. van Boven, 
conscious of his responsibilities towards 
the peoples as well as the governments of 
the United Nations, has carried out his du
ties with imagination, courage, frankness 
and a deep personal concern for the victims 
of human rights violations. He has also 
made a considerable contribution to human 
rights doctrine, in particular in relating hu
man rights to other major issues, such as 
development, peace, disarmament and envi
ronmental protection1.

The Commission adopted 44 resolutions 
covering almost all items of the agenda. 
There were two on the Israeli occupied ter
ritories, of which the new features included 
condemnation of the annexation of the 
Golan Syrian territory, which was declared 
to be ‘null and void and without any inter
national legal effect’, and an expression of

alarm that Israel’s policy in the occupied 
territories is based on the so-called “Home
land" doctrine which envisages a mono-reli
gious (Jewish) State that includes also ter
ritories occupied by Israel since June 1967, 
and the establishment of new settler colo
nies and expansion of existing ones.

Under the item of the right to self-deter
mination, resolutions similar to those of 
previous years were adopted concerning 
Kampuchea, Afghanistan, the Western Sa
hara and Namibia. There were several reso
lutions relating to human rights in South 
Africa, Namibia, the Convention on the 
Crime of Apartheid, and racism and racial 
discrimination. One of these expressed in
dignation at the widespread use of child la
bour in South Africa, torture and other ill- 
treatment of prisoners in Namibia and 
South Africa, and oppression and insecuri
ty of black women and children and denial 
of trade union rights for black workers in 
South Africa. Another requested the Com
mittee set up under the Convention on the 
Crime of Apartheid to examine whether 
the actions of transnational corporations 
operating in South Africa come under the 
definition of the crime.

Resolutions under the heading of hu
man rights and scientific and technological 
developments requested the Sub-Commit
tee to undertake studies on

-  the achievements of scientific and tech
nological progress to ensure the right to 
work and development, and

-  the negative consequences of the arms 
race.

1) A collection of Mr. van Boven’s speeches as Director of the Human Rights Division, 1977—1982, 
has been published under the title People Matter: Views on International Human Rights Policy, ed. 
Hans Thoolen, Meulenhoff, Amsterdam, 1982 (ISBN 90 290 2041 5).



On the subject of economic, social and 
cultural rights, the Commission’s resolution 
underlined the importance of individual 
and collective self-reliance on the part of 
the developing countries as a means of ac
celerating their development and contribut
ing to achievement of the right to develop
ment. The Working Group of Governmen
tal Experts on the Right to Development 
was asked to submit next year ‘concrete 
proposals for a draft declaration on the 
right to development’. In an intervention 
on this item the Secretary-General of the 
ICJ suggested that the key concept of the 
right to development at the international 
level was solidarity, and at the national 
level participation. In order to make a reali
ty of participation it was essential that the 
intended beneficiaries should be free to or
ganise themselves in accordance with the 
rights of association and freedom of ex
pression.

The Sub-Commission

Two resolutions proposed by the Sub
Commission were approved. One author
izes an annual Working Group on Indige
nous Populations, to meet before the ses
sions of the Sub-Commission, a proposal 
which had been recommended by the NGO 
Conference on Indigenous Populations held 
in Geneva in September 1981. A second re
solution authorizes the Sub-Commission to 
send a delegation to visit Mauritania, pur
suant to an invitation by the Government, 
in order to study the situation on the ques
tion of slavery and slave trade and to ascer
tain the country's needs.

A third resolution recommends that an 
outstanding study by Mr. A. Bouhdiba on 
the Exploitation of Child Labour (E/CN.4/ 
Sub.2/479) be printed, and invites the Sub
Commission to prepare a concrete pro
gramme of action to combat violations of

human rights through the exploitation of 
child labour.

A resolution sponsored by Costa Rica, 
requesting the Sub-Commission to formu
late a first study on possible terms of refer
ence for the mandate of a High Commis
sioner for Human Rights, was adopted by 
29 votes to 8, with 6 abstentions. This ap
pears to be the first time that a positive re
solution on this important subject has been 
adopted within the United Nations.

Australia sponsored a resolution urging 
that, when in exceptional cases an alternate 
is appointed temporarily, it must be kept 
in mind that the appointment of a govern
ment official may not be in keeping with 
the expert character of the Sub-Commis
sion. During the discussion some criticism 
was made of the way the Sub-Commission 
functioned in 1981, with some 14 alter
nates, most of them being members of Per
manent Missions in Geneva.

Missing and Disappeared Persons

The mandate of the working group on 
disappearances was renewed for another 
year. This year’s report of the working 
group described the complaints it had re
ceived and the comments on them of the 
governments concerned, but the group has 
not yet felt able to make any findings or 
recommendations. It is to be hoped that in 
the coming year it will be able to present a 
report which reaches conclusions on partic
ular cases and makes specific proposals.

During the debate on this item, the 
question of the capacity of NGOs to decide 
who shall represent them was raised by the 
Argentine Ambassador, who challenged the 
right of the ICJ representative, Dr. Emilio 
Mignone, to speak, alleging that he was 
"politically motivated”. After a prolonged 
debate lasting, together with adjournments, 
for 4 1/2 hours, the Secretary-General of



the ICJ was eventually permitted to reply 
to the objections made by the ambassador.

Dr. Mignone was then allowed to take 
the floor. The right of NGOs to decide who 
to appoint as their representative was thus 
confirmed.

Chile

A resolution on Chile reiterated the 
Commission's “serious concern at the per
sistence and, in certain respects, the dete
rioration of the situation of human rights 
in Chile, as indicated by the Special Rap
porteur, and particularly:

a) The disruption of the traditional demo
cratic legal order and its institutions by 
maintenance and expansion of the emer
gency legislation, and the promulgation 
of a constitution that fails to reflect a 
freely expressed popular will and whose 
provisions waive, suspend or restrict the 
enjoyment or the exercise of human 
rights and fundamental freedoms;

b) The intensification of practices such as 
arbitrary detention and confinement in 
secret places, often accompanied by tor
ture and inhuman or degrading treat
ment which, on occasion, result in unex
plained deaths;

c) The persecution, intimidation and im
prisonment, as well as the banishment 
and forced exile of a number of persons 
who participate in trade union, academ
ic, cultural and humanitarian activities.”

The resolution appealed to the Chilean 
authorities to take concrete steps to end 
the state of emergency and these violations 
of human rights. Meanwhile, the mandate 
of the Special Rapporteur, Mr. Abdoulaye 
Dieye, was renewed for a further year.

In an intervention on behalf of the ICJ, 
Dr. Artucio, an ICJ legal officer, comment

ed in an analysis of the new Constitution 
that the authority of the government rests 
not on the will of the people, but on that 
of the President and the armed forces. Ex
pression of any opinions other than those 
of the authorities in whatever field, includ
ing cultural, trade union, educational or 
local government matters, is repressed or 
hampered. Illegal and incommunicado de
tentions, threats and other harassments 
continue. The Amnesty Law of 1978 serves 
to protect torturers and police officials 
guilty of extra-judicial killings and disap
pearances.

Situations in Particular Countries

Perhaps the most interesting discussions 
and decisions this year related to situations 
in particular countries under the item of 
gross violations of human rights.

Under the confidential procedure of 
ECOSOC resolution 1503, situations were 
discussed relating to Argentina, Haiti, Ger
man Democratic Republic, Uruguay, Para
guay, South Korea and Venezuela. It is un
derstood that the first four contries were 
kept under consideration for a further year.

It must be pointed out that the Com
mission continues to deal with these cases 
in a manner hardly contemplated by ECO
SOC resolution 1503. Instead of determin
ing, in accordance with the resolution, 
whether the situation requires a thorough 
study or an investigation by an ad hoc com
mittee, the Commission enters into a confi
dential dialogue with the government con
cerned, using the implied threat of an un
favourable report to the ECOSOC as a 
means of pressurising the government to 
improve the human rights situation in its 
country. Consequently, a government 
which ‘co-operates’ with the Commission, 
by continuing a discussion with it, avoids 
condemnation. The only country to be re



ported on adversely to the ECOSOC under 
resolution 1503 was Equatorial Guinea, 
which had refused to reply to the Commis
sion. Even then, the report to the ECOSOC 
was made after the offending regime of 
President Macias had been overthrown.

This has led some to take the view that 
the procedure is operating almost as a pro
tection to the countries concerned. Perhaps 
in consequence, it is increasingly becoming 
the practice for delegations to raise situa
tions publicly and for the Commission to 
appoint a special rapporteur to enquire in
to and report upon the situation concerned.

Situations in five countries were exam
ined in this way this year, namely Poland, 
Iran, El Salvador, Guatemala and Bolivia.

Poland

The Commission decided to request the 
Secretary-General or a person designated 
by him to undertake a thorough study of 
the human rights situation in Poland and to 
present a comprehensive report next year. 
The Polish delegate stated that his govern
ment would not cooperate, though the re
solution requests it to do so. It is to be 
hoped that the government of Poland will 
reconsider its decision, and bring forward 
more detailed information to support the 
statement it has already made to the Secre
tary-General of the United Nations under 
Article 4 of the International Covenant on 
Civil and Political Rights. This gave, in gen
eral terms, the reasons for its declaration of 
a public emergency threatening the life of 
the nation, and the provisions of the Cove
nant from which it has derogated.

Iran

The Commission expressed its deep con
cern at the continuing reports about grave

violations of human rights in Iran, such as 
summary and arbitrary executions. It re
quested the Secretary-General to establish 
direct contacts with the government of 
Iran on the human rights situation, to con
tinue his efforts to endeavour to ensure 
that the Bahai’s are guaranteed full enjoy
ment of their human rights and fundamen
tal freedoms, and to submit a report to the 
next session.

El Salvador

The Commission, after examing the re
port of its Special Representative, Mr. Jose 
A. Pastor Ridruejo, confirming the persis
tence of 'murders, abductions, terrorist 
acts and all grave violations... perpetrated 
by governmental paramilitary organisations 
and other armed groups’, and bearing in 
mind that the situation ‘has its root causes 
in internal political, social and economic 
factors’, expressed ‘its deepest concern at 
the deteriorating situation', urged the gov
ernment to take the necessary steps to en
sure full respect for human rights and de
cided to extend the mandate of the Special 
Representative for a further year.

Guatemala

After deploring that the government of 
Guatemala had not cooperated with the 
Secretary-General in his efforts to establish 
direct contacts, so that the Commission 
could be more fully informed about the 
human rights situation, and noting the as
surances given by the government during 
the session to be cooperative in future, the 
Commission expressed its profound con
cern at the continuing deterioration of the 
situation, and requested the Chairman to 
appoint a Special Rapporteur to make ‘a 
thorough study of the human rights situa



tion in Guatemala'. This is believed to be 
the first occasion that the Commission has 
ordered a ‘thorough study’ and, significant
ly, did so under the public and not the con
fidential resolution 1503 procedure.

Bolivia

The Commission received the report of 
its Special Envoy, Dr. Hector Gros Espiell, 
who concluded that ‘following July 17, 
1980, grave, massive and persistent viola
tions of human rights occurred in Bolivia', 
but that since September 4, 1981, there 
had been an improvement in the situation. 
The Commission requested the Secretary- 
General to provide advisory services and 
other forms of appropriate assistance re
quested by the government of Bolivia to 
help the government to take appropriate 
measures guaranteeing the enjoyment of 
human rights, and decided to extend the 
mandate of its Special Envoy for another 
year.

Advisory Services

The provision of advisory services is an 
important contribution which the United 
Nations can make to a country which is 
seeking to rectify the effects of a grave sit
uation of violations of human rights. Two 
other such situations were considered by 
the Commission.

In relation to Equatorial Guinea, the 
Commission regretted the delay in the im
plementation of the measures envisaged in 
the Secretary-General's plan of action fol
lowing the recommendations made by his 
Expert, Professor Volio, in the task of re
storing human rights in the country. The 
Commission recommended the ECOSOC to 
request the Secretary-General, with expert 
assistance if necessary, to discuss with the

government the role the UN could play in 
implementing the plan of action.

In relation to Uganda, the Commission 
requested the Secretary-General “rapidly 
to establish contact with the government 
of Uganda in order to provide, within the 
framework of the programmes of advisory 
services, all appropriate assistance to help 
the government of Uganda to take mea
sures to continue to guarantee the enjoy
ment of human rights and fundamental 
freedoms, paying particular attention to 
the following matters:

a) The need for appropriate assistance to 
restore a law library for the High Court 
and Ministry of Justice;

b) The need for a qualified and experienc
ed expert to serve as Commissioner for 
the revision of Ugandan law, in confor
mity with recognised norms of human 
rights and fundamental freedoms, and 
the printing of consolidated volumes of 
the revised laws;

c) The need for the training of prison of
ficers with a view to securing the appli
cation of recognised norms of treatment 
of prisoners;

d) The need for the training of police of
ficials, particularly investigative and 
scientific experts”.

Human Rights and Mass Exoduses

The former UN High Commissioner for 
Refugees, Prince Sadruddin Aga Khan, pre
sented a detailed report on human rights 
and mass exoduses. As originally distribut
ed to the Commission (E/CN.4/1503 of 31 
December 1981), the report contained 
three annexes: one on mass exoduses in 
Equatorial Guinea, East Bengal, Burundi, 
Uganda, Sahel, Chile, Angola, Cyprus, Na
mibia, West Asia, Western Sahara, Zim
babwe, South Africa, the Philippines, Zaire,



Burma, Nicaragua, Uganda, Chad, Cuba, 
Haiti and El Salvador; one containing four 
case studies, on Afghanistan, Ethiopia, In- 
do-China and Mexico; and one containing 
an overview of international migration in 
Africa South of the Sahara, the Americas, 
Asia, Europe and North Africa, and the 
Middle East.

Before the debate took place, a number 
of governments had expressed concern 
about the Annexes, fearing that they might 
prejudice acceptance of the report. Accord
ingly, the Special Rapporteur decided to 
omit the annexes. The original report was 
withdrawn and it was re-issued, reduced 
from 178 to 63 pages2.

The re-issued report was commended by 
the Commission and brought to the atten
tion of the Group of Governmental Experts 
on International Cooperation to Avert New 
Flows of Refugees, established by the Gen
eral Assembly in December 1981. The 
Commission also invited comments on the 
study and on the nine recommendations it 
contains. The first of these called for an 
updating of refugee, nationality and labour 
law and fresh consideration of asylum prac
tice in the context of the promotion of a 
New International Humanitarian Order.

Summary and 
Arbitrary Executions

In his speech at the opening session, Mr. 
van Boven had drawn attention to the 
grave increase in violations of the right to 
life and in particular summary, arbitrary 
and extra-judicial killings, in most cases by, 
or instigated or tolerated by, governmental 
agencies.

During a debate on this topic the Sec

retary-General of the ICJ intervened, refer
ring to examples of disrespect for the right 
to life, inter alia, in El Salvador, Guatema
la, Thailand, Iran, and Morocco.

The Commission stated that it was 
"deeply alarmed about the occurrence of 
summary or arbitrary executions, including 
extra-legal executions, that are widely re
garded as being politically motivated”, and 
its proposal to appoint a Special Rappor
teur to examine questions relating to them 
has been approved by the ECOSOC.

Draft Convention on 
the Rights of the Child

The Working Group discussed a number 
of important and difficult issues relating to 
adoption, children of separated parents of 
different nationalities, children kidnapped 
and taken across frontiers, children tempo
rarily or permanently deprived of parental 
care owing to imprisonment, exile, depor
tation or other judicial or administrative 
sanctions. There was a widespread feeling 
among those attending the working group 
that more progress would have been made 
had it not been for what appeared to be 
obstructive delays imposed by the US rep
resentative.

Draft Convention on Torture

Under its new Chairman, Mr. Burgers of 
the NetherlandSj the Working Group made 
substantial progress in identifying and nar
rowing the areas of disagreement. It is to 
be hoped that the Working Group will be 
able to complete its consideration of the 
draft next year.

2) Those who wish to read the text of these annexes will find them with a bibliography reproduced in 
a special issue of Transnational Perspectives entitled Human Rights, War and Mass Exoduses, ob
tainable from C.P. 161, 1211 Geneva 16, Switzerland.



Human Rights Committee

Decisions Under 
the Optional Protocol

The Committee’s consideration of indi
vidual cases under the Optional Protocol 
has undergone important changes since the 
last commentary published in this Review.1 
At that time the Committee had published 
‘final views’ on six cases. All of them con
cerned Uruguay, and concerned familiar 
patterns of torture, lengthy detention and 
violation of defence rights of political pris
oners. The governments's lack of coopera
tion, in particular its persistance in giving 
general or evasive answers, handicapped the 
Committee’s early efforts to interpret and 
apply the standards set forth in the Cove
nant. From the 11th to 15th Sessions the 
number of cases decided by the Committee 
more than quadrupled.2 The decisions con
cern a number of other State Parties. The 
diversity of the allegations and the coopera
tive attitude shown by most of the govern
ments concerned has resulted in an enrich
ment of the Committee’s jurisprudence 
concerning various provisions of the Cove
nant. The number and complexity of the 
decisions precludes their being summarized 
here, but some of the most important may 
be mentioned.

Extraterritoriality

Perhaps the most far reaching decision 
concerns the responsibility of State Parties

for violations of the rights of persons out
side their national territory. Article 2(1) of 
the Covenant provides that each State Par
ty “undertakes to respect and to ensure to 
all persons within its territory and subject 
to its jurisdiction the rights recognized in 
the present Covenant...”.

In two decisions adopted at its 13 th Ses
sion the Committee confirmed3 that a 
State Party may be responsible under the 
covenant for acts of government agents 
which violate the rights of citizens beyond 
the borders of the state. The cases are simi
lar: the Lopez case (R. 12/52) concerns a 
Uruguayan kidnapped in Argentina by Uru
guayan security forces and secretly trans
ported to Uruguay; the Celiberti case (R. 
13/56) concerns a Uruguayan kidnapped in 
Brazil by Uruguayan agents who returned 
her to Uruguay. In both cases the abduc
tion and secret transfer were found to be 
arbitrary arrests and detentions in violation 
of Art. 9(1) of the Covenant. In the former 
case the Committee also found that Uru
guayan military officers had committed 
torture, in Argentina as well as in Uruguay. 
It was also found that the author had been 
persecuted for his trade union activities, in 
violation of his right of freedom of opi
nion, freedom of expression and freedom 
of association. It should be noted that the 
Committee’s findings confirm the existence 
of illegal collaboration between security 
forces in the Southern Cone, denounced in 
ICJ Review No. 24 in June 1980.

The Committee reasoned that Art. 5(1)

1) ICJ Review No. 25, December 1980, covering Sessions 7 to 10.
2) The number of decisions published, including decisions to discontinue (the Waksman case, R.7/31)

and “interim decisions” (the Bleir case, R.7/30) is now thirty.
3) This result was already suggested by the decision on admissibility in the Waksman case R.7/31, a

case in which decision on the merits was avoided because the government took appropriate steps to 
resolve the matter complained of.



(which states “Nothing in the present 
Covenant may be interpreted as implying 
for any State... the right to engage in any 
activity or perform any act aimed at the 
destruction of any of the rights and free
doms recognized herein...”) prevents a 
State Party from relying on the territoriali
ty clause of Art. 2(1) to escape responsibil
ity for acts perpetrated by its agents on 
foreign soil. It also noted that there is no 
territoriality clause in Art. 1 of the Option
al Protocol.

In a separate opinion one member ex
pressed concern that the language used 
in the decision was too broad, and observ
ed that “in principle, the scope of applica
tion of the Covenant is not capable of 
being extended by reference to article 5”. 
He preferred to justify the Committee’s 
decision by relying on the intention of the 
drafters of the Covenant, which was only 
“to restrict the territorial scope of the Co
venant in view of... situations where en
forcing the Covenant would be likely to 
encounter extraordinary obstacles.” Nor
mally a government is unable to protect 
the rights of citizens outside its territory 
except by representations through diplo
matic channels. The difficulties involved in 
extending the rights recognized in the Co
venant to persons in an occupied territory 
constitute another example.4 He agreed, 
however, that it was never envisaged to 
“grant States Parties unfettered discretion
ary power to carry out wilful and deliber
ate attacks... against their citizens living 
abroad.” (The Lopez case, individual opi
nion, para 2).

The Right to a Passport

The right to a passport is not recognized 
in terms by international human rights in
struments, nor is a general right to travel 
outside one’s own country. The Covenant, 
for example, mentions only a general “right 
to liberty of movement” within the territo
ry of a State Party (Art. 12(1)), the right 
to enter one’s own country (Art. 12(3)) 
and the right to leave any country, includ
ing one’s own” (Art. 12(2)). Convincing 
arguments have been made, however, that 
a right to a passport is a necessary conse
quence of the right “to leave any coun
try...”5

In a decision adopted at its 15th Session 
in the Vidal case (R.13/57) the Committee 
found that Uruguay’s refusal to renew the 
passport of a citizen living in exile violates 
Art. 12(2) and called upon the State Party 
to provide her with “a passport valid for 
travel abroad.” This decision not only con
firms the existence of a right to a passport 
implicit in the text of Art. 12, but also 
raises an interesting question regarding the 
existence of a “right to travel abroad”. In 
this case the individual was already abroad, 
and was able to return to Uruguay, at least 
in theory, since the government had offer
ed her a travel document valid for that pur
pose only. Could the possibility mentioned 
in the decision of her being unable to leave 
Uruguay in the future, if she decided to re
turn there, be the reason for finding that 
she has a right to a passport? Or does the 
decision imply that the combined effect of 
Art. 12(2) and (3) is to oblige a State Party

4) These examples were given by the representative of the State which offered the words “and within 
the territory” as an amendment to  the draft text of the Art. 2(1). See E/CN.4/SR 138 p 10-11; E/ 
CN.4/SR 194 pp 5-8.

5) See Jose D. Ingles “Study of Discrimination in Respect of the Right of Everyone to Leave Any 
Country, Incuding His Own, and to Return to His Country” E/CN.4/ Sub.2/229/Rev. 1 1963, p. 
13 and Rodriguez y  Rodriguez, cited in “The Right to Leave and Return” , Vasak and Liskovsky, 
Editors, 1976, p. 215.



to do more than simply permit a person 
to enter and leave its own territory, i.e. 
that there is some broader duty to fa
cilitate, or at least not to obstruct, trav
el by its citizens abroad. The Committee 
gives no reasons for its decision, apart 
from the brief remark that “a passport 
is a means of enabling him (sic) to leave 
any country including his own...” (para.
7).

Although the decision that a right to a 
passport exists in this case is alone of major 
importance, its full implications will only 
be revealed by future cases.

Sexual Discrimination 
and Membership in an 
Indian Community

Another decision, important for its 
implications for the Committee's working 
methods as much as for the substance 
of the decision, concerns the Indian Act 
of Canada. This law establishes certain 
rights or privileges to which only Indians 
are entitled and defines who shall be le
gally entitled to be considered an Indian. 
Principal among the rights accorded to 
Indians is the right to land set aside for 
exclusive use of Indian communities. 
Pursuant to the same law, Indian women 
who marry non-Indian men lose their 
status as an Indian and the rights which 
attach thereto, including the right to live 
on land set aside for their community.

A member of the Maliseet Indian band, 
deprived of Indian status by virtue of her 
marriage, complained of sex discrimination, 
violation of family rights and the right to 
marry, and violation of Art. 27, which 
provides

“In those States in which ethnic, reli

gious or linguistic minorities exist, 
persons belonging to such minorities 
shall not be denied the right, in com
munity with other members of their 
group, to enjoy their own culture, to 
profess and practise their own religion, 
or to use their own language.”

The government argued that, although 
she had lost special privileges extended 
to officially-recognized Indians, she “is 
enjoying all the rights recognized in the 
Covenant, in the same way as any other 
individual within the territory of Cana
da and subject to its juridiction” (para 
9.8).

The Committee decided that, regardless 
of the definition of Indian established by 
Canadian law, the person concerned was 
ethnically a Maliseet Indian and thus en
titled to the rights set forth in Art. 27. 
While recognizing that the State Party 
needs to establish a legal definition of 
persons entitled to live on an Indian re
serve in order to prevent wasting of its 
resources and to preserve the identity of 
its people, the Committee declared that 
such provisions must have a reasonable 
justification and must not be inconsistent 
with other provisions of the Covenant, 
such as the non-discrimination clauses. 
Finding no adequate justification in this 
particular case, where the woman was 
denied the right to live with her commu
nity despite her divorce from the non- 
Indian husband, the Committee found a 
violation of Art. 27. No specific recom
mendations were made, and no views ex
pressed on the conformity of the law with 
the Covenant in other cases, e.g. where the 
woman is not divorced. No opinion was 
expressed on the other violations of the 
Covenant.

The issue of the rights of indigenous 
people has begun to receive some attention 
in recent years, after many years of ne-



gleet.6 The unfortunate legacy of this ne
glect has been the total absence in interna
tional law of legal norms, procedures and 
concepts which take into account the pe
culiar nature of the problem. The great 
breakthrough in human rights was to make 
the individual the subject of international 
law. Protection of the rights of the Indian, 
however, depend in the first instance on 
the protection of the Indian community or 
nation, whose existence is often threatened 
inter alia by imposition of alien cultural 
values. Resolution of conflicts between the 
rights of individuals and the rights of the 
community — i.e. recognition of a degree 
of autonomy necessary for them to survive 
as distinct communities and avoid assimila
tion — is not a simple task. The question to 
be posed is whether it can be done viewing 
these conflicts in the usual optic of a con
flict between an individual and a State Par
ty, without giving a voice to the communi
ty involved. The question of whether the 
Committee can rely on the individual and 
the State Party adequately to present the 
issues involved is posed in a particularly 
acute way in the present case, where the 
government was largely in agreement with 
the author of the communication.

The State Party reported to the Com
mittee that it intended to present a reform 
bill before the Parliament which would give 
Indian bands the right to define member
ship in the band, provided that there be no 
discrimination on the basis of sex, religion 
and family affiliation (paras. 5 and 9.5).

While one can hardly question the deci

sion that a divorced Indian woman should 
not be denied the right to return to her 
community, the Committee lost an impor
tant opportunity, it is submitted, to recog
nize the legitimate interest of the Indian 
community in this matter by inviting them 
to make their views known to the Commit
tee. This might have been done under Rule 
64(2) of the Committee's Rules of Proce
dure, which provides

“All reports, formal decisions and other 
official documents of the Committee... 
relating to... the Protocol shall be dis
tributed by the Secretariat to all mem
bers of the Committee, to the States 
Parties concerned and, as may be decid
ed by the Committee, to others con
cerned (emphasis added).”

An Indian community deprived by law 
of the right to define membership in the 
community would clearly seem to qualify 
as a “concerned party”.

This would require a departure from the 
present practice of keeping the substance 
of communications and identity of their 
authors confidential until final views are 
adopted.7 It is submitted, however, that 
nothing in the Optional Protocol or the 
Committee’s own Rules of Procedure re
quire this confidentiality. Art. 5(1) of the 
Protocol provides that the Committee 
“shall consider communications received 
under the present Protocol in the light of 
all written information made available to it 
by the individual and by the State Party

6) Notably, the NGO Conference on Indigenous Rights held in Geneva in 1977, the meeting of Ex
perts on Ethno-development and Ethnocide sponsored by UNESCO and the Latin American Facui
ty of Social Sciences in San Jose in 1981, the UN Regional Seminar on discrimination against indi
genous peoples held in Managua in 1981, the decision of the UN Commission on Human Rights to 
create a permanent Working Group on the Rights of Indigenous Peoples (Resol. 1982/XIX) and the 
International Labour Office’s recommendation that Convention 107 on Indigenous and Tribal 
Peoples be updated.

7) This is somewhat of a simplification, in that the Committee has also published a decision to discon
tinue consideration of a communication, and an “interim decision” (see note 2, supra).



concerned” and Art. 5(3) provides that the 
Committee shall hold closed meetings 
when examining communications.

The use of the mandatory ‘‘shall” in 
Art. 5(1) coupled with the absence of any 
express indication that these should be the 
exclusive sources of information suggest 
that the Committee is not precluded from 
relying on information from other sources 
in formulating its final views.

The purpose of Art. 5(1), it is suggested, 
is to indicate the two elements which must 
be taken into consideration by the Com
mittee. Furthermore, even if the Commit
tee were restricted to receiving information 
from these two sources, this would not pre
vent it from considering legal arguments or 
"observations” received from other sources. 
The distinction between information and 
“observations” or "explanations or state
ments clarifying the matter under consider
ation” is recognized in Rules 91 and 94, 
and in this very case the Committee addres
sed a request for “information and observa
tions” to the State Party and the author of 
the communication.

The requirement of Art. 5(1) that the 
Committee’s deliberations on individual 
communications be conducted in private 
in no way requires confidentiality about 
the subject matter under consideration. 
The reason for deliberating in camera, a 
practice observed in most tribunals through
out the world, is presumably to encourage 
thorough and uninhibited discussion of the 
issues by the members of the Committee. 
The broad, albeit discretionary power to 
disclose information concerning communi
cations under consideration recognized by 
Rules 36, 64(2) and 83 also refutes the sug
gestion that the practice of confidentiality 
is mandatory.

The policy considerations usually invok
ed in favour of confidentiality, it is submit
ted, have little weight here. The obligation 
of states to cooperate with the Commit

tee’s consideration of individual communi
cations is not discretionary, but is defined 
clearly by the Protocol, as the Committee 
emphasized in the Sendic case (R. 14/63). 
The fact that the Committee’s views on the 
merits of admissible communications will 
be published in due course regardless of the 
outcome diminishes a State Party’s interest 
in maintaining confidentiality during the 
proceeding.

There may indeed be advantages in regu
larly publishing some information about 
communications received at an early stage 
of the proceedings. Firstly, it is likely to in
crease the publicity given to the Commit
tee and its work, a concern which has fre
quently been expressed by members of the 
Committee. Secondly, it is likely to pro
voke discussion of the issues raised by the 
communication in academic and human 
rights circles, thus creating a public body 
of commentary which might be useful to 
Committee members, in their personal ca
pacity at least.

Marriage to Non-Citizens 
and Sex Discrimination

A case concerning differential treatment 
of marriages between male or female citi
zens and aliens gave the Committee an op
portunity to express its views on this com
mon form of discrimination, as well as to 
decide numerous secondary issues. In com
munication R.9/35 S. Anmeeruddy-Cziffra 
and 19 other Mauritian women complained 
of laws which required aliens married to 
Mauritian women and wishing to reside in 
the country to obtain a residence permit, 
and provided that any such man in the 
country was subject to deportation at the 
discretion of the Minister of the Interior by 
an unreviewable order.

Seventeen of the women were unmar
ried. The Committee found that none of



them had shown that she was “actually fac
ing a personal risk” of an infringement of 
any right under the Covenant, and that 
they were not ‘victims’ in terms of Art. 1 
of the Protocol. With respect to the three 
married women, the Committee stated 
“not only the future possibility of deporta
tion, but the existing precarious residence 
situation of . foreign husbands in Mauritius 
represents an interference by the State Par
ty in the family life of the Mauritian wives 
and their families” (para. 9.2(b)2(i)3). This 
reveals a broad view of the type of injury 
which entitles one to submit a communica
tion under the Protocol and represents an 
important addition to the jurisprudence of 
the Committee.

The state advanced the argument that 
the discrimination, if any, was based on the 
sex of the non-citizen husband, and since 
the Covenant confers no right on non-citi
zens to enter a particular state, there was 
“no discrimination in respect of a right rec
ognized in the... Covenant" as required by 
Art. 2(1). The argument was rejected, the 
Committee finding that the discrimination 
affected the wife as well as the husband.

The state further argued that the law 
does not prevent a woman from marrying 
the person of her choice or exercising any 
of the other rights invoked, although a 
woman might be forced to choose between 
the possibility of exercising certain rights 
(e.g. the right to run for political office) 
and the possibility of living with a spouse 
who has no right of residence.

Finding the law to be inconsistent with 
the Covenant solely because of the sex dis
tinction, the Committee did not address 
the other issues raised by the case. It rec
ommended immediate relief for the victims 
of the discrimination and amendment of 
the laws in question. The question remains 
whether the amendment will give husbands 
of citizens the same favorable treatment 
now accorded to wives of citizens, or

whether all non-citizen spouses will be re
quired to obtain permission to reside in the 
country. In the latter case, it seems likely 
that the Committee will again be asked to 
examine some of the issues it has declined 
to decide in this case, in particular whether 
the “precarious situation” resulting from 
the absolute discretion accorded by these 
laws does not violate the Covenant regard
less of the differential treatment based on 
sex.

Freedom of Expression

In a decision adopted at its 15th Session 
in New York, in the case of Hertzberg (R. 
14/61), the Committee recognized the right 
of state controlled broadcasting corpora
tions to censor radio or television program
mes which concern homosexuality.

The authors of the communications in
clude four persons who participated in pro
grammes which were censored prior to 
broadcast, and a lawyer whose description 
of discrimination against homosexuals in 
employment was broadcast. The editor of 
the programme was prosecuted under a 
provision of the Penal Code which provides 
“Anyone who publically encourages inde
cent behaviour between persons of the 
same sex shall be sentenced for encourage
ment to indecent behaviour...”. Although 
the editor was acquitted, the lawyer alleged 
that the prosecution under this law infring
ed his right to “seek, receive and impart in
formation..." under Art. 19 of the Cove
nant. In general it was alleged that fear of 
prosecution under this law had caused the 
broadcasting corporation to censor the 
other programmes in question, and that it 
is “extremely difficult, if not impossible, 
for a journalist to start preparing a pro
gramme in which homosexuals are describ
ed as anything else than sick, disturbed, 
criminal or wanting to change their sex"



(para. 2.6) They argue that Art. 2(1) and
19 create an affirmative duty on the part 
of States Parties to “ensure that the (broad
casting corporation) not only deals with 
the subject of homosexuality but also that 
it affords a reasonable and in so far as pos
sible, an impartial coverage of information 
and ideas on the subject (para. 7).

The State Party replied that the crimina- 
lisation of public encouragement of homo
sexual acts reflects moral beliefs shared by 
a large part of the population, that a parlia
mentary committee had expressly provided 
that the law should not hinder the presen
tation of factual information on homosex
uality, that no one had ever been convict
ed under the above-cited provision of the 
Penal Code and that the censorship was 
due to general policy considerations rather 
than the influence of this provision of the 
Penal Code.

Preliminarily, the Committee decided 
that the lawyer had suffered no injury as a 
result of the prosecution of a third person, 
and that it would consider only the ques
tion of the censorship actually suffered by 
the other authors, without regard to the 
provision of the Penal Code. Citing the 
Anmeeruddy-Cziffra case (see above) it de
fined its task as “clarifying whether the re
strictions applied against the alleged vic
tims... disclose a breach of any of the rights 
under the Covenant". It also rejected the 
contention that a right exists “to express 
(oneself) through a medium like TV, whose 
available time is limited”, but proceeded to 
consider whether censorship of an existing 
programme prepared with the general ap
proval of responsible authorities might not 
violate the freedom of expression recogniz
ed by Art. 19.

The question turned on whether this 
censorship came within the restrictions per
mitted by the third paragraph of Art. 19, 
which permits restrictions which are “pro
vided by law and necessary... for the pro

tection of national security or of public or
der... or of public health or morals”. The 
way in which this clause is interpreted has 
additional importance in that similar clauses 
are found in the articles concening freedom 
of movement, freedom of association and 
freedom of assembly.

The Committee decided it was not ne
cessary to examine the texts of the censor
ed programmes to determine whether the 
censorship was “necessary... for the protec
tion of... public health or morals”. Since 
standards of public morality vary consider
ably from one country to another, the 
Committee reasoned that “a certain degree 
of discretion must be accorded to the re
sponsible national authorities” and the 
Committee “can not question the decision 
of the responsible organs of the (broadcast
ing corporation) that radio and TV are not 
the appropriate forums to discuss issues 
related to homosexuality, as far as a pro
gramme could be judged as encouraging 
homosexual behaviour” (para. 10.3 and 
10.4).

It is unfortunate that, having stated the 
intention of reviewing the restrictions ac
tually experienced by the authors rather 
than the conformity of the disputed law 
with the Covenant, the Committee should 
decline to examine the content of the cen
sored statements and instead give blanket 
approval to a broadcast corporation policy 
of censoring material concerning homo
sexuality. In refusing to examine the cen
sored statements it refuses to recognize a 
difference between the positive portrayal 
of homosexuality — a state of being or 
psycho-social condition affecting large 
numbers of persons -  and encouragement 
to commit certain categories of sexual acts. 
This is all the more difficult to justify in 
that the state disclaimed the intention of 
“hindering the presentation of factual ma
terial on homosexuality” (albeit in defence 
of the penal law) and one of the pro



grammes was part of a series on “Marginal 
groups in society” intended to overcome 
discrimination. In addition, by giving such 
broad discretion to the authorities the 
Committee effectively eliminates from Art. 
19(3) the requirement that the restriction 
be necessary to protect public morals.

In a separate opinion three members of 
the Committee suggest that the sole reason 
the broadcast policy does not violate the 
Covenant is that the purported affirmative 
duty to publish objective information on 
homosexuality does not exist. “Access to 
media operated by others is always and ne
cessarily more limited than general free
dom of expression,” they state. “ It follows 
that such access may be controlled on 
grounds which do not have to be justified 
under Art. 19(3), para 5.”

On the scope of restrictions permitted 
by Art. 19(3) the separate opinion states

“the conception and contents of “pub
lic morals” referred to in Art. 19(3) are 
relative and changing. State-imposed re
strictions on freedom of expression 
must allow for this fact and should not 
be applied so as to perpetuate prejudice 
or promote intolerance. It is of special 
importance to protect freedom of ex
pression as regards minority views, in
cluding those that offend, shock or dis
turb the majority. Therefore, even if 
such laws as paragraph 9(2) of Chapter
20 of the Finnish Penal Code may re
flect prevailing moral conceptions, this 
is in itself not sufficient to justify it un
der Article 19(3). It must also be shown 
that the application of the restriction is 
necessary.” (para 3).

Another interesting aspect of the case is

that the Committee allowed the ‘authors' 
of the communication to be represented by 
a non-governmental organisation, the “Or
ganization for Sexual Equality”.

Derogation from the Covenant 
in Times of Emergency

Recently decided cases clarify certain 
aspects of the right of States Parties to de
rogate from their obligations under the Co
venant in times of a public emergency 
threatening the life of the nation. In pre
viously decided cases scarcity of informa
tion from the State Party had led the Com
mittee simply to dismiss the attempt to in
voke the right to derogate with the stan
dard phrase “The Covenant (Art. 4) does 
not allow national measures derogating 
from any of its provisions except in strictly 
defined circumstances, and the Govern
ment has not made any submissions of fact 
or law to justify such derogation."8

In the Lanclinelli case (R.8/34) the au
thors had been candidates for political of
fice in Uruguay in the elections of 1966 or 
1971 on the lists of parties declared illegal 
after the 1973 coup d’etat. They claimed a 
violation of Art. 25 of the Covenant by 
reason of “Institutional Act” No. 4, which 
deprived them of all political rights for a 
period of 15 years because of their candi
dacy in those elections on behalf of the 
parties in question.

The State Party attempted to justify the 
measure simply by referring to its notice of 
derogation sent to States Parties9 and stat
ing that it had “temporarily derogated 
from some of the provisions relating to po
litical parties”.

8) See the Garcia case (R.2/8); the Torres case (R .l/4); the Millan case (R .l/6); the Grille case (R.2/
11); the Buffo case (R.8/33); the Sala de Touron case (R.7/32), and the Weinburger case (R.7/28).

9) CCPR/C/2/add.3/p4 (notification dated 28 June 1979).



For the first time the Committee ex
pressly suggested that the substantive right 
to derogate "may not” depend upon com
pliance with the requirement of formal no
tification to other States Parties set forth 
in Art. 4(3). At the same time it explained 
in more detail than it had done previously 
the reasons why it was unable to recognize 
the asserted right of derogation. The State 
Party’s notice of derogation, the Commit
tee stated “confined itself to stating that 
the existence of the emergency situation 
was ‘a matter of universal knowledge’; no 
attempt was made to indicate the nature 
and the scope of the derogations actually 
resorted to with regard to the rights guar
anteed by the Covenant, or to show that 
such derogations were strictly necessary.” 
(para. 8.2).

Although further information had been 
promised, it had not been received. “A 
State”, the Committee concluded, "by 
merely invoking the existence of excep
tional circumstances, can not evade the 
obligations which it has undertaken by rati
fying the Covenant” (para. 8.3). On the 
merits of the claim, the Committee stated 
that even if there were a public emergency 
permitting derogation from the Covenant, 
it did not see how depriving persons of all 
political rights for such a period of time, 
without distinction as to whether the indi
vidual sought change by peaceful means or 
by violence, could possibly be considered 
“necessary”. In so doing the Committee 
has drawn attention to an essential, and 
frequently disregarded, principle concern
ing states of emergency: all measures taken 
pursuant to states of emergency must be of 
the shortest possible duration. In addition, 
in insisting on the distinction between 
those who promote their political ideas by 
peaceful means and those who advocate

violence, the Committee rejects a large part 
of the Doctrine of National Security, which 
underlies the extended states of emergency 
in several Latin American states, namely 
the idea that the duty of the military to 
protect national security includes the duty 
to rid the nation of a broad spectrum of 
'unnational, non-Christian and non-west
ern’ thought.10

The right of derogation was also invok
ed in two cases concerning Colombia decid
ed at the Committee’s 15th Session, the 
Salgar de Martejo case R. 15/64), and the 
Suarz de Guerrero case (R.11/45).

The former was submitted by a journal
ist convicted of a weapons offence by a 
military court. She alleged violation of the 
right to appeal (Art. 14(5)), the right to 
trial before a “competent, independent and 
impartial court established by law”, (Art. 
14(1)) and deprivation of liberty not “on 
such grounds and in accordance with such 
procedures as are established by law” (Art. 
9(1)). In addition, since she was convicted 
of sale of a weapon after having been pre
viously acquitted of possession of a wea
pon, she alleged a violation of the princi
ples of non bis in idem and res judicata, 
which correspond to Art. 14(7). On the is
sue of derogation, she claimed inter alia 
that the state of siege in effect in Colombia 
did not conform to the requirements of 
Art. 4(1) since it was proclaimed in 1976 
in response to a short-lived strike in the na
tional health service and had simply been 
extended indefinitely.

The State Party’s attempt to invoke the 
right of derogation was rejected on the 
ground that even though in national law 
the measures complained of were adopted 
pursuant to the state of siege, the State 
Party’s notice of derogation mentioned 
only derogation from freedom of assembly

10) See Senese, “The State of National Security in Uruguay, International Law and the Right of 
Peoples to Self Determination” in The State o f Emergency II, SIJAU, Paris 1981.



and freedom of expression. This being so, 
the Committee did not examine more 
closely the author’s comments about the 
1976 state of siege. As in the Landinelli 
case, the Committee warned that “merely 
invoking the existence of a state of siege” 
does not permit a state to “evade (its) obli
gations... under the Covenant”.

On the merits, the Committee found 
that, despite its classification as a contra
vention in Colombian law, the offence was 
serious enough “in the circumstances” to 
be considered a “crime” in terms of Art. 
14(5) for which a right of appeal to a high
er tribunal was required. What circum
stances permitted this conclusion are not 
stated; the person concerned had received 
a one-year sentence and had been released 
unconditionally after 3 1/2 months. The 
Committee recommended that she be given 
an adequate remedy and that the law be 
amended.

The Committee declined to decide the 
other alleged violations of the Covenant 
stating that the authors’ allegations were 
too general -  a view which does not seem 
to be supported by the summary of the 
submissions of the parties, particularly 
with respect to the alleged violation of Art. 
14(1).

The importance of the second Colum
bian case lies more in its illustration of the 
danger which excessive use of emergency 
powers poses for human rights than in the 
legal issues involved. It concerned Legisla
tive Decree No. 0070 of 20 January 1978, 
a decree issued by the president pursuant 
to the 1976 state of siege. The decree 
amended Art. 25 of the Penal Code, which 
concerns defences to the charge of homi
cide. It provided that homicide is justified 
“if committed by the members of the po
lice force in the course of operations plan
ned with the object of preventing and curb
ing the offences of extortion and kidnap
ping, and the production and processing of

and trafficking in narcotic drugs.”
In April 1978 a raid was ordered on a 

certain house in Bogota in the belief that a 
former ambassador kidnapped by a guerril
la organisation was being held there. Al
though the ambassador was not found at 
the time of the raid, the police decided to 
remain in the house and await the return of 
the suspected kidnappers. Seven persons 
who arrived and entered the house were 
killed by the police. Although the police 
initially claimed the victims had brandished 
or fired weapons, a report of the Institute 
of Forensic Medicine later proved that 
none of the victims had fired a shot. Each 
of them had been shot at point-blank range, 
certain of them in the back or head. The 
report proved that they had not been shot 
at the same time, but at various times as 
they arrived at the house. One of them, a 
woman, was shot repeatly after she had al
ready died of a heart attack. An adminis
trative investigation was conducted, and re
sulted in the dismissal from the police 
force of all the individuals who participat
ed in the incident. Criminal proceedings 
were also begun, in the same court which 
had authorized the raid, the 77th Military 
Criminal Court. The Inspector General of 
Police, in his capacity as presiding judge, 
ordered the proceedings discontinued by 
reason of Decree 0070. This ruling was 
overturned on appeal. In December 1980, 
however, the eleven participants in the raid 
were acquitted, by reason of Decree 0070, 
after trial in the military Consejo de Guerra 
Verbal (a "council of war” whose proceed
ings are unrecorded). The lawyer for the 
victims was not allowed to participate in 
the trial. It was not established that the 
persons killed by the police were actually 
responsible for the kidnapping.

The State Party was found responsible 
for violating “the supreme right of the hu
man being”, the right to life, and amend
ment of the law was recommended.



ARTICLE

The Right to Development 
and Human Rights

by
Theo C. van Boven*

United Nations and NGO’s

I feel somewhat embarrassed, not be
cause participants at this meeting referred 
to the United Nations in a critical manner, 
but because you started off today with a 
very fascinating dialogue on what directives 
for future policies NOVIB may expect 
from you as representatives of various non
governmental organizations in your coun
tries. Now, I was wondering what things of 
relevance can I say in this context, because 
I have been asked to address myself to the 
Right to Development as a Human Right, 
and in particular because I am supposed to 
speak fromthe level of the United Nations. 
We, in the United Nations, we work on the 
so-called global level. Now, the more global 
you are, the more abstract you tend to be
come. This morning it was rightly said that 
we should not be abstract, but very con
crete. We should be down to earth. After 
all, many of us around this table are from 
grassroot movements. In the United Na

tions one thing is quite clear, most persons 
are not from the grassroots. The United 
Nations is an inter-governmental organiza
tion, which leaves the non-governmental 
sector at the margin.

Now, I could try to explain what is the 
impact of the non-governmental sector on 
the work of the United Nations. I could ex
plain that it is not negligible, that there is 
some impact perhaps on the margins of the 
organization. I could also explain that we, 
as workers in the human rights division, 
feel ourselves also on the margin, in an or
ganization and an environment where we 
do not feel very much at ease.

What benefit could we draw from you 
as non-governmental sectors in your vari
ous societies and what benefit could you 
draw, if any, from the United Nations? 
I have prepared myself to discuss first of 
all the right to development, but I am 
somewhat embarrassed because I do not 
know whether it really fits in to your 
discussions.

* Former Director of the United Nations Division of Human Rights.
This article is reproduced with the kind permission of NOVIB (Netherlands Organisation for Inter
national Development Cooperation) from their report of an international seminar in December, 
1980, on Human Rights and Development Cooperation. The frankness of Mr van Boven’s speech to 
the seminar may indicate to the reader some of the reasons why his contract as Director of the 
Division of Human Rights was not renewed this year. Those who wish to follow more closely Mr 
van Boven’s immense contribution as Director of the Division are referred to the collection of his 
speeches entitled People Matter: Views on International Human Rights Policy, ed. HansThoolen, 
Meulenhoff, Amsterdam, 1982 (ISBN 90 290 2041 5).



Human Rights:
Conservation or Liberation

It is a matter of experience that great 
proclamations and definitions of human 
rights emerged from revolutionary situa
tions. Great statements on human rights 
often followed a time of upheaval where 
people reappraised their positions, their in
terests, their rights which they had acquir
ed with great sacrifice. Now there is a dan
ger with these kind of statements and pro
clamations, that they become in the course 
of time rigid and that they no longer func
tion as dynamic tools in society. Human 
rights are often considered by many as le
galistic and perhaps self-defensive princi
ples. They may be narrowed down to legal 
procedures, and on the international level 
these procedures tend to favour the rights 
and the interests of governments rather 
than the rights of the individuals or of the 
peoples.

You spoke today about the ambiguities 
and the ambivalences of NOVIB on the 
subject of human rights. Of course the 
United Nations is even more ambivalent, 
because the Charter was proclaimed in the 
name of the peoples of the United Nations. 
But in practice, the peoples have little to 
say, unless you have the fiction that the 
governments really represent the interest of 
the peoples.

The western concept of human rights is 
certainly more defensive or more protec
tive than the concept of many developing 
countries.

When, for instance, in 1950 the Euro
pean Convention on Human Rights was 
drafted, this was intended particularly to 
defend the Western democratic values 
against threats from both outside and in
side. However, in the United Nations, we 
learned that human rights have also differ
ent dimensions, not only in the sense of de
fending and protecting rights. As was stated

this morning, human rights have often been 
functioning as the rights of the privileged, 
both at world level and also in national and 
local societies. But the dispossessed, the 
under-privileged — and that is the majority 
of the world -  regard human rights as in
struments of liberation and emancipation.

This means a much more dynamic view: 
the rights of the have-nots, who still have 
to acquire rights. They see human rights as 
instruments of change. And this is the hu
man rights struggle between those who see 
human rights as instruments to preserve 
and to keep the situation as it is, and those 
who see human rights as instruments of 
change and as aspirations for a more just 
and humane society.

A Structural Approach

It is against this background of the rights 
of the have-nots, the rights to liberation 
and emancipation, that the United Nations 
in the late sixties, started a new approach, 
namely to relate human rights to the larger 
problems in the world, to relate human 
rights to development, to illiteracy, to pov
erty, to aggression, to racial discrimination, 
to large patterns affecting the masses in the 
world. A World Conference was held in 
1968 in Teheran (probably to bolster up 
the image of the rulers: the shah and the 
shah’s sister invited the United Nations to 
come). That Conference, in the framework 
of the International Human Rights Year, 
adopted what became known as the Procla
mation of Teheran, which is still, and that 
is the irony, a pretty good document, relat
ing human rights to these large world issues 
and not only considering human rights in 
the narrow sense of procedures and of indi
vidual rights, as important as they may be.

In the course of years, and this is the 
contradiction and the irony to which I just 
referred, countries like Iran and Argentina



were in the forefront in pressing for a new 
approach of human rights, in itself a valid 
approach, and what could be called the 
structural approach to human rights, plac
ing them in the political, economic and so
cial context of countries and societies, link
ing them to peace and development, link
ing them also to the establishment of a new 
international economic order.

Some of these countries, which at home 
were repressing large sectors of their popu
lation and making a mockery of political 
freedoms, pressed for what later became a 
very significant resolution (namely General 
Assembly resolution 32/130 of 1977). This 
clearly emphasized that human rights should 
be interpreted in the context of the struc
tures of society, and underdevelopment, 
poverty, aggression, imperialism, foreign 
domination, colonialism, neo-colonialism, 
have a big impact on the enjoyment of hu
man rights in various parts of the world.

For instance, this country, Holland, liv
ed 5 years under German occupation which 
largely affected the enjoyment of many 
rights of the whole Dutch population. Sim
ilarly, colonialism and many other forms of 
foreign domination have an impact on hu
man rights. We cannot ignore this.

Now, it is also in that line of thinking 
that we have discovered that violations of 
human rights, as they occur, are often 
symptoms of deeper causes of injustice. 
And as we have said in one of our policy 
documents of the United Nations (Medium 
Term Plan 1980-1983), it is therefore nec
essary to work for just structures of society 
and for the elimination of the root causes 
of violations of human rights. Bearing in 
mind that unjust structures create condi
tions under which human rights are denied, 
it is important that such adverse phenome
na be identified and analysed in order to 
develop and apply remedial measures.

The other day, I had the pleasure of 
meeting again the new Nobel Peace Prize

winner, Adolpho Perez Esquivel from Ar
gentina. In various presentations he was 
making in the United States, he also stres
sed that certain structural factors, related 
to national security, militarization of socie
ty, the sales of arms, activities of transna
tional cooperations, tend to reinforce and 
perpetuate inequality and injustice. He also 
said that there is a link between a child dy
ing of starvation in the arms of his or her 
mother and a person dying at the same 
time under torture.

The Right to Development

It is also in this line of thinking of the 
so-called structural approach to human 
rights, that the notion of the right to devel
opment emerged. Some people call this 
new type of rights, such as the right to de
velopment, the right to peace, the right to 
a healthy environment, or the right to the 
common heritage of mankind, the third 
generation of human rights. The first being 
civil and political rights, the second genera
tion economic, social and cultural rights 
and these collective rights which I just 
mentioned the third generation of human 
rights. These new rights have also been cal
led solidarity rights.

The right to development has also been 
related to the establishment of a new inter
national economic order. And in this fa
mous resolution of 1977 in the framing of 
which, as I said, countries like Iran, Cuba, 
Argentina and others played an important 
role, it is stated that “the realization of the 
new international economic order is an es
sential element for the effective promotion 
of human rights and fundamental freedoms 
and should be accorded priority”. It is also 
said that “the right to development is a hu
man right and that equality of opportunity 
is as much a prerogative of nations as of in
dividuals within nations”.



This stress on the new international eco
nomic order as an essential element for the 
enjoyment of human rights, in the world at 
large, is very well taken. In its basic essence 
the new international economic order would 
entail that the rich countries, the industri
alized countries, would have the political 
will and be prepared to share their econom
ic power with the weak countries. That is, 
I think, in a very simple phrase a basic 
tenet of the new international economic 
order.

New International Economic Order: 
A Prerequisite?

We see now, that rich industrialized 
countries are propagating human rights in 
the world at large. But they are not prepar
ed to share their economic power.

They are not prepared to work for fun
damental changes bearing in mind the pro
fits and the advantages they draw from the 
economic relations in the world. It is per
haps for many of our western countries 
easy to clean up their own garden and to 
establish a relatively high degree of enjoy
ment of human rights in their own territo
ries, while at the same time profiting from 
violations of human rights occurring else
where, or promoting systems of injustice, 
making profits from sales of arms or from 
exploitative activities of transnational co
operations, thus becoming an accomplice 
to violations of human rights elsewhere.

This is somewhat the hypocritical posi
tion in which many of these countries find 
themselves. And so when the majority in 
the United Nations demand the implemen
tation of a new international economic or
der and the sharing of powers, and the re
sponse from the rich countries is largely 
negative, the stand of these rich countries 
on human rights in the world at large loses 
a great deal of credibility.

However, in the United Nations, there 
are many ambiguities. The non-aligned 
countries, such as Argentina, are now in 
1980 moving new texts in which they em
phasize the necessity of establishing the 
new international economic order to en
sure the promotion and full enjoyment of 
human rights and fundamental freedoms 
for all.

This is now formulated almost as a pre
condition, so that the new international 
economic order would be a prerequisite for 
the enjoyment of human rights in the 
world. This could mean that, as long as the 
new international economic order is not 
established, one may continue violating hu
man rights without being declared guilty of 
this, because there is not yet a new interna
tional economic order. Here, we identify a 
dangerous trend in the United Nations, in 
as much as it legitimizes a pretext for con
tinuing to violate human rights.

What Kind of Development?

If we speak about the right to develop
ment, what, in fact, is development? This is 
one of the most fundamental questions. 
What is development and development for 
whom? Who are the subjects of the right to 
development?

These questions were already touched 
upon in our discussions today. The NOVIB 
is trying to devise for the coming decade 
new policies, also on human rights. In the 
United Nations we are launching the third 
development decade. The first and second 
development decades were not much of a 
success, although in the strategies for the 
first two development decades some very 
pertinent things were said about develop
ment and human rights. Perhaps it is some
what tragic that in the strategy for the 
third development decade not even a refer
ence is made to human rights.



In a review and appraisal report in con
nection with the first development decade, 
it was said that one of the greatest dangers 
in development policy lies in the tendency 
to give an overriding and disproportionate 
emphasis to the more material aspects of 
growth. It was stated that the end may be 
forgotten in preoccupation with the means, 
and that human rights may be submerged 
and human beings seen only as instruments 
of production, rather than as free entities 
for whose welfare and cultural advance the 
increased production is intended.

In the second development strategy, it 
was said in the same line of thinking, that 
the ultimate objective of development must 
be to bring about sustained improvement 
in the wellbeing of the individual and be
stow benefits on all members of society.

If undue privileges, extremes of wealth 
and social injustices persist, then develop
ment fails in its essential purpose.

And as Mr. Theunis said this afternoon, 
it is certainly not welcome if countries imi
tate the pattern of development of the so- 
called developed countries and developed 
societies. These societies are often charac
terized by patterns of alienation of many 
people, economic profit, over-consump
tion, non-participation in decision making, 
and environmentally unsound policies.

Many Forgotten Peoples

The other question is who are the bene
ficiaries of the right to  development. Well, 
of course, first of all, everybody, every in
dividual, and his or her right includes the 
realization of the entire range of rights 
which are spelled out in the international 
instruments of the United Nations. And 
these individuals, these people should not 
be the object of development, but the sub
ject of it. But the right to development has 
also certain collective components, collec

tive dimensions, encompassing not only the 
rights of individuals, but also the rights, for 
instance, of minorities, in order to preserve 
their own characteristics, their cultural 
values.

We have been learning, particularly in 
recent years, that the right of development 
pertains also to indigenous populations in 
connection with their right to land, their 
cultural heritage, the preservation of their 
own identity. Mr. Eide, a Norwegian social 
scientist and human rights activist, rightly 
observed in a paper that he presented to a 
United Nations seminar that "the discus
sion of the rights of indigenous people have 
brought home to the development debate a 
new dimension. It is not simply a question 
of avoiding discrimination, it is a require
ment to accept their own ethnic identity 
and culture and thereby, in fact, to accept 
their conception of development".

So it was correctly stated that develop
ment is not a uniform pattern, but a recog
nition of the characteristics, the heritage, 
the cultural background of various differ
ent groups in the world, and in particular 
indigenous populations, who perhaps more 
than anybody else have been the victims of 
profit making, of discrimination, of expan
sion, of exploitation by all kinds of selfish 
and self-serving interests.

Speaking about indigenous peoples, 
when we visited Chile in 1978 at a United 
Nations fact-finding mission, it struck me 
how little we knew of the Mapuches.

We knew a great deal of the suffering of 
the socialists or the communists, because 
they have their friends in societies here in 
Europe; they have at least, in spite of all 
repression, certain means of communica
tions. People knew about them, but very 
little was known about the suffering of the 
indigenous peoples, who had no means of 
contact, who had no friends abroad. The 
Mapuches told us about the army coming 
in their villages and communities, killing at



random dozens or hundreds of people. We 
knew very little about them from the re
ports which we had so far received. This is 
an example that there are many forgotten 
peoples, who are voiceless and who have 
few means of communication.

Violation of Human Rights

A basic problem is to what extent an in
consistency may exist between the quest 
for development and the promotion and 
protection of human rights.

We have been addressing ourselves to 
this problem in a study, which we prepared 
some two years ago on the international 
dimensions of the right to development1. 
First of all we raised the question: should 
one category of human rights be accorded 
priority over another category of rights?

In general terms the answer is clear. The 
preamble to the international covenants on 
human rights states: “that in accordance 
with the Universal Declaration of Human 
Rights the ideal of free human beings en
joying freedom from fear and want can 
only be achieved if conditions are created 
whereby everyone may enjoy his econom
ic, social and cultural rights, as well as his 
civil and political rights”.

In other words, these various categories 
of rights, whether you call them the first or 
second generation of rights, are equally im
portant. In the Proclamation of Teheran 
and in other important resolutions such as 
General Assembly resolution 32/130, the 
concept of the indivisibility and interde
pendence of all human rights was reaf
firmed.

I would like to make it clear that the 
level of economic development of a coun
try can never justify gross violations of hu
man rights. This stems also from the re

1) UN document E/CN.4/1334.

mark I made in connection with the reali
zation of the new international economic 
order. The realization of that new interna
tional economic order is very important 
and essential, but the fact that it has not 
yet been realized can never justify acts of 
torture, arbitrary arrests, killings and assas
sinations.

The Director of the United Nations Di
vision of Human Rights declared in his 
opening statement to the Commission on 
Human Rights in 1979, “it is a fact that 
the realization of human rights is strongly 
impeded by the unjust international eco
nomic order, but deliberate gross violations 
of human rights can rarely be related to 
such external factors alone. Internal and 
external causes need to be seen in their 
proper perspectives, and while structural 
factors have a great bearing upon the full 
realization of human rights, they should 
not be used as excuses for perpetuating 
violations of human rights. Violations of 
human rights affect human beings the same 
way, irrespective of the level of develop
ment of societies to which they belong or 
of their economic and social systems. To a 
person who is tortured, arbitrarily impris
oned or executed, it does not matter 
whether he or she lives in a developed or 
developing country, or under one political 
or economic system or another. For him 
or for her the results are the same.”

Ends and Means

In a study prepared by the International 
Labour Organization the relationship be
tween the right to freedom of association 
and the quest for economic development 
was also considered and the attitude of the 
International Labour Organization was 
clearly stated as follows: “There can be no



justification for sacrificing either economic 
development or freedom of association. 
Sustained economic development has al
ways been considered an important factor 
of social progress, but it is not an end in 
itself. Rather it is a means towards achieve
ment of social and humanitarian aims, 
which should not be lost out of sight.”

In our study on the international dimen
sion of the right to development it is also 
said, in the same line of thinking that “the 
relationship between the right to develop
ment and other human rights, is a funda
mental one. The key to its understanding 
lies in not losing sight of the end through a 
preoccupation with the means. A develop
ment strategy based on political repression 
and the denial of human rights could per
haps appear to succeed in terms of specific 
overall economic objectives, but full and 
genuine development would never be achiev
ed.”

How, is the right to development, a via
ble and workable concept, or even a tool? 
Can we use this notion of the right to de
velopment? I do not care so much about 
the term right to development, but I would 
like to use this right to development debate 
as a vehicle, as a means to introduce human 
rights in the development process.

Up till now, in the United Nations and 
in many national administrations, the hu
man rights dimension has been lacking in 
projects and programmes for development. 
One of the essential things is to get human 
rights integrated in development program
mes and projects. In the United Nations 
Development Programme, in the Interna
tional Labour Organization, in bilateral 
plans and programmes, in the I.M.F. or the 
World Bank. Some people look at human 
rights as a new religion. We try also in the 
United Nations to be sort of missionaries, 
to preach human rights to the rest of the 
U.N. system. In that we are not always suc
cessful, in as much as we are being told by

others not to bother them with human 
rights, because they do not want to get in
to controversies.

Last week the Economic Committee of 
the General Assembly was discussing a re
solution on assistance to Equatorial Guinea. 
The only reference to human rights in that 
resolution was deleted because they said in 
the Committee that this is not their compe
tence. Human rights should be handled, ac
cording to them, by the Social Committee 
or -  to put it bluntly -  by the human 
rights idiots.

There is a marginalizing tendency in the 
United Nations and also in national admin
istrations. I recently talked at the State De
partment in Washington to some of the hu
man rights people, and their future looks 
very grim at the present time. I told them 
that in the United Nations they try to iso
late human rights to make human rights a 
separate category, or in other words to 
marginalize human rights. They said in the 
State Department, that this sounded very 
familiar to them, even to those who work
ed in the Carter administration.

I am not so familiar with the work of 
NOVIB, but I think what would be impor
tant in projects is to have a sort of human 
rights impact statement, whenever you 
start a project, to see what impact it has on 
human rights, what would be the side-ef- 
fects on human rights.

Human Rights Impact of Projects

Just to give you one example, how dif
ficult these things are.

We were dealing some time ago with se
rious complaints concerning the fate of In
dian tribes in Paraguay, and we discussed 
these matters with somebody who was car
rying responsibility there. He presented to 
us a development project designed to bene
fit the Indians, who happened to be fisher



men and hunters. The authorities present
ed to us a settlement plan and asked the 
United Nations to finance that. I consulted 
one of my colleagues, who knew more 
about indigenous peoples than 1 do and he 
said: "Be very cautious, for two reasons. 
They are fishermen and hunters, nomads. 
Now, can we as United Nations cooperate 
in a plan where they are forced to settle as 
farmers? This would change their tradition
al way of life. This may be forced upon 
them against their will. Can we cooperate 
in that? To what extent have they been 
consulted?" So that already makes you hes
itate. Secondly, my friend also suggested 
that this settlement might be used as a buf
fer zone, because it was to be in an area 
close to the Brazilian border, as a buffer 
zone against Brazilian expansion. So per
haps this whole plan might serve some stra
tegic military purpose. Another reason to

be careful.
These are the types of questions which 

may arise in concrete situations. On the 
surface the settlement plan looked attrac
tive, but what are the human rights implica
tions? What notion do you have of human 
rights, in such a situation?

We, as Europeans here, are we fully 
aware of these problems? You, in your 
work, have probably been facing these types 
of problems. But by way of illustration, I 
just mentioned how difficult these issues 
are. In as much as we now have in many 
projects an environmental impact state
ment, we also have to take into account 
what the human rights impact may be.

A lot of practical work but also a great 
deal of conscientization and education has 
to be done, at all levels, certainly at the 
level of grassroots, and last but not least, 
also at the level of the United Nations.



BASIC TEXTS

ILO Convention 141

CONVENTION CONCERNING ORGANISATIONS OF RURAL WORKERS
AND THEIR ROLE IN ECONOMIC AND SOCIAL DEVELOPMENT.

The General Conference of the International Labour Organisation,
Having been convened at Geneva by the Governing Body of the International 

Labour Office, and having met in its Sixtieth Session on 4 June 1975, and
Recognising that the importance of rural workers in the world makes it urgent 

to associate them with economic and social development action if their con
ditions of work and life are to be permanently and effectively improved, and

Noting that in many countries of the world and particularly in developing countries 
there is massive under-utilisation of land and labour and that this makes it 
imperative for rural workers to be given every encouragement to develop free 
and viable organisations capable of protecting and furthering the interests of 
their members and ensuring their effective contribution to economic and social 
development, and

Considering that such organisations can and should contribute to the alleviation 
of the persistent scarcity of food products in various regions of the world, and

Recognising that land reform is in many developing countries an essential factor 
in the improvement of the conditions of work and life of rural workers and that 
organisations of such workers should accordingly co-operate and participate 
actively in the implementation of such reform, and

Recalling the terms of existing international labour Conventions and Recom
mendations—in particular the Right of Association (Agriculture) Convention, 
1921, the Freedom of Association and Protection of the Right to Organise 
Convention, 1948, and the Right to Organise and Collective Bargaining Con
vention, 1949—which affirm the right of all workers, including rural workers, 
to establish free and independent organisations, and the provisions of numer
ous international labour Conventions and Recommendations applicable to 
rural workers which call for the participation, inter alia, of workers’ organisa
tions in their implementation, and

Noting the joint concern of the United Nations and the specialised agencies, in 
particular the International Labour Organisation and the Food and Agri
culture Organisation of the United Nations, with land reform and rural 
development, and

Noting that the following standards have been framed in co-operation with the 
Food and Agriculture Organisation of the United Nations and that, with a



view to avoiding duplication, there will be continuing co-operation with that 
Organisation and with the United Nations in promoting and securing the 
application of these standards, and

Having decided upon the adoption of certain proposals with regard to organisa
tions of rural workers and their role in economic and social development, 
which is the fourth item on the agenda of the session, and

Having determined that these proposals shall take the form of an international 
Convention,

adopts this twenty-third day of June of the year one thousand nine hundred and 
seventy-five the following Convention, which may be cited as the Rural Workers’ 
Organisations Convention, 1975:

Article 1

This Convention applies to all types of organisations of rural workers, including 
organisations not restricted to but representative of rural workers.

Article 2

1. For the purposes of this Convention, the term “ rural workers ” means any 
person engaged in agriculture, handicrafts or a related occupation in a rural area, 
whether as a wage earner or, subject to the provisions of paragraph 2 of this Article, 
as a self-employed person such as a tenant, sharecropper or small owner-occupier.

2. This Convention applies only to those tenants, sharecroppers or small owner- 
occupiers who derive their main income from agriculture, who work the land them
selves, with the help only of their family or with the help of occasional outside labour 
and who do not—
(a) permanently employ workers; or
(b) employ a substantial number of seasonal workers; or
(c) have any land cultivated by sharecroppers or tenants.

Article 3

1. All categories of rural workers, whether they are wage earners or self-employed, 
shall have the right to establish and, subject only to the rules of the organisation 
concerned, to join organisations of their own choosing without previous authorisation.

2. The principles of freedom of association shall be fully respected; rural workers’ 
organisations shall be independent and voluntary in character and shall remain free 
from all interference, coercion or repression.

3. The acquisition of legal personality by organisations of rural workers shall 
not be made subject to conditions of such a character as to restrict the application 
of the provisions of the preceding paragraphs of this Article.

4. In exercising the rights provided for in this Article rural workers and their



respective organisations, like other persons or organised collectivities, shall respect 
the law of the land.

5. The law of the land shall not be such as to impair, nor shall it be so applied as 
to impair, the guarantees provided for in this Article.

Article 4

It shall be an objective of national policy concerning rural development to 
facilitate the establishment and growth, on a voluntary basis, of strong and indepen
dent organisations of rural workers as an effective means of ensuring the participa
tion of rural workers, without discrimination as defined in the Discrimination 
(Employment and Occupation) Convention, 1958, in economic and social develop
ment and in the benefits resulting therefrom.

Article 5

1. In order to enable organisations of rural workers to play their role in economic 
and social development, each Member which ratifies this Convention shall adopt and 
carry out a policy of active encouragement to these organisations, particularly with 
a view to eliminating obstacles to their establishment, their growth and the pursuit of 
their lawful activities, as well as such legislative and administrative discrimination 
against rural workers’ organisations and their members as may exist.

2. Each Member which ratifies this Convention shall ensure that national laws or 
regulations do not, given the special circumstances of the rural sector, inhibit the 
establishment and growth of rural workers’ organisations.

Article 6

Steps shall be taken to promote the widest possible understanding of the need to 
further the development of rural workers’ organisations and of the contribution they 
can make to improving employment opportunities and general conditions of work 
and life in rural areas as well as to increasing the national income and achieving a 
better distribution thereof.

Article 7

The formal ratifications of this Convention shall be communicated to the Director- 
General of the International Labour Office for registration.

Article 8

1. This Convention shall be binding only upon those Members of the Inter
national Labour Organisation whose ratifications have been registered with the 
Director-General.

2. It shall come into force twelve months after the date on which the rati
fications of two Members have been registered with the Director-General.



3. Thereafter, this Convention shall come into force for any Member twelve 
months after the date on which its ratification has been registered.

Article 9

1. A Member which has ratified this Convention may denounce it after the 
expiration of ten years from the date on which the Convention first comes into force, 
by an act communicated to the Director-General of the International Labour Office 
for registration. Such denunciation shall not take effect until one year after the date 
on which it is registered.

2. Each Member which has ratified this Convention and which does not, within 
the year following the expiration of the period of ten years mentioned in the preceding 
paragraph, exercise the right of denunciation provided for in this Article, will be 
bound for another period of ten years and, thereafter, may denounce this Convention 
at the expiration of each period of ten years under the terms provided for in this 
Article.

Article 10

1. The Director-General of the International Labour Office shall notify all 
Members of the International Labour Organisation of the registration of all ratifica
tions and denunciations communicated to him by the Members of the Organisation.

2. When notifying the Members of the Organisation of the registration of the 
second ratification communicated to him, the Director-General shall draw the atten
tion of the Members of the Organisation to the date upon which the Convention will 
come into force.

Article 11

The Director-General of the International Labour Office shall communicate to 
the Secretary-General of the United Nations for registration in accordance with 
Article 102 of the Charter of the United Nations full particulars of all ratifications and 
acts of denunciation registered by him in accordance with the provisions of the 
preceding Articles.

Article 12

At such times as it may consider necessary the Governing Body of the Inter
national Labour Office shall present to the General Conference a report on the 
working of this Convention and shall examine the desirability of placing on the 
agenda of the Conference the question of its revision in whole or in part.

Article 13

1. Should the Conference adopt a new Convention revising this Convention in 
whole or in part, then, unless the new Convention otherwise provides—
(a) the ratification by a Member of the new revising Convention shall ipso jure 

involve the immediate denunciation of this Convention, notwithstanding the 
provisions of Article 9 above, if and when the new revising Convention shall have 
come into force;



(b) as from the date when the new revising Convention comes into force this Con
vention shall cease to be open to ratification by the Members.

2. This Convention shall in any case remain in force in its actual form and 
content for those Members which have ratified it but have not ratified the revising 
Convention.

Article 14

The English and French versions of the text of this Convention are equally 
authoritative.



ILO Recommendation 149

RECOMMENDATION CONCERNING ORGANISATIONS OF RURAL 
WORKERS AND THEIR ROLE IN  ECONOMIC AND SOCIAL 

DEVELOPMENT.

The General Conference of the International Labour Organisation,
Having been convened at Geneva by the Governing Body of the International 

Labour Office, and having met in its Sixtieth Session on 4 June 1975, and 
Recognising that the importance of rural workers in the world makes it urgent 

to associate them with economic and social development action if  their con
ditions of work and life are to be permanently and effectively improved, and 

Noting that in many countries of the world and particularly in developing coun
tries there is massive under-utilisation of land and labour and that this makes 
it imperative for rural workers to be given every encouragement to develop 
free and viable organisations capable of protecting and furthering the interests 
of their members and ensuring their effective contribution to economic and 
social development, and 

Considering that such organisations can and should contribute to the alleviation 
of the persistent scarcity of food products in various regions of the world, and 

Recognising that land reform is in many developing countries an essential factor 
in the improvement of the conditions of work and life of rural workers and 
that organisations of such workers should accordingly co-operate and parti
cipate actively in the implementation of such reform, and 

Recalling the terms of existing international labour Conventions and Recom
mendations—in particular the Right of Association (Agriculture) Convention, 
1921, the Freedom of Association and Protection of the Right to Organise 
Convention, 1948, and the Right to Organise and Collective Bargaining Con
vention, 1949—which affirm the right of all workers, including rural workers, 
to establish free and independent organisations, and the provisions of numerous 
international labour Conventions and Recommendations applicable to rural 
workers which call for the participation, inter alia, of workers’ organisations 
in their implementation, and 

Noting the joint concern of the United Nations and the specialised agencies, in 
particular the International Labour Organisation and the Food and Agricul
ture Organisation of the United Nations, with land reform and rural develop
ment, and

Noting that the following standards have been framed in co-operation with the 
Food and Agriculture Organisation of the United Nations and that, with a 
view to avoiding duplication, there will be continuing co-operation with that 
Organisation and with the United Nations in promoting and securing the 
application of these standards, and



Having decided upon the adoption of certain proposals with regard to organisa
tions of rural workers and their role in economic and social development, 
which is the fourth item on the agenda of the session, and 

Having determined that these proposals shall take the form of a Recommendation,
adopts this twenty-third day of June of the year one thousand nine hundred and 
seventy-five the following Recommendation, which may be cited as the Rural Work
ers’ Organisations Recommendation, 1975:

I. G en er a l  P ro v isio n s

1. (1) This Recommendation applies to all types of organisations of rural work
ers, including organisations not restricted to but representative of rural workers.

(2) The Co-operatives (Developing Countries) Recommendation, 1966, further 
remains applicable to the organisations of rural workers falling within its scope.

2. (1) For the purposes of this Recommendation, the term “ rural workers ” 
means any person engaged in agriculture, handicrafts or a related occupation in a 
rural area, whether as a wage earner or, subject to the provisions of subparagraph (2) 
of this Paragraph, as a self-employed person such as a tenant, sharecropper or small 
owner-occupier.

(2) This Recommendation applies only to those tenants, sharecroppers or small 
owner-occupiers who derive their main income from agriculture, who work the land 
themselves, with the help only of their family or with the help of occasional outside 
labour and who do not—
(a) permanently employ workers; or
(b ) employ a substantial number of seasonal workers; or
(c)  have any land cultivated by sharecroppers or tenants.

3. All categories of rural workers, whether they are wage earners or self-employed, 
should have the right to establish and, subject only to the rules of the organisation 
concerned, to join organisations of their own choosing without previous authorisation.

II. R ole  o f  O r g a n isa tio n s  o f  R u r a l  W orkers

4. It should be an objective of national policy concerning rural development to 
facilitate the establishment and growth, on a voluntary basis, of strong and indepen
dent organisations of rural workers as an effective means of ensuring the participa
tion of rural workers, without discrimination as defined in the Discrimination (Em
ployment and Occupation) Convention, 1958, in economic and social development 
and in the benefits resulting therefrom.

5. Such organisations should, as appropriate, be able to—



(a) represent, further and defend the interests of rural workers, for instance by 
undertaking negotiations and consultations at all levels on behalf of such work
ers collectively;

(b)  represent rural workers in connection with the formulation, implementation and 
evaluation of programmes of rural development and at all stages and levels of 
national planning;

(c )  involve the various categories of rural workers, according to the interests of 
each, actively and from the outset in the implementation of—

(i) programmes of agricultural development, including the improvement of 
techniques of production, storing, processing, transport and marketing;

(ii) programmes of agrarian reform, land settlement and land development;
(iii) programmes concerning public works, rural industries and rural crafts;
(iv) rural development programmes, including those implemented with the col

laboration of the United Nations, the International Labour Organisation 
and other specialised agencies;

(v) the information and education programmes and other activities referred to 
in Paragraph 15 of this Recommendation;

(d) promote and obtain access of rural workers to services such as credit, supply, 
marketing and transport as well as to technological services;

(e)  play an active part in the improvement of general and vocational education and 
training in rural areas as well as in training for community development, training 
for co-operative and other activities of rural workers’ organisations and training 
for the management thereof;

( f)  contribute to the improvement of the conditions of work and life of rural work
ers, including occupational safety and health;

(g) promote the extension of social security and basic social services in such fields as 
housing, health and recreation.

III. M eans o f  E n c o u r a g in g  t h e  G r o w t h  of  
O r g a n is a t io n s  o f  R u r a l  W o r k er s

6. In order to enable organisations of rural workers to play their role in economic 
and social development, member States should adopt and carry out a policy of 
active encouragement to these organisations, particularly with a view to—
(a) eliminating obstacles to their establishment, their growth and the pursuit of 

their lawful activities, as well as such legislative and administrative discrimina
tion against rural workers’ organisations and their members as may exist;

(b) extending to rural workers’ organisations and their members such facilities for 
vocational education and training as are available to other workers’ organisa
tions and their members; and

(c) enabling rural workers’ organisations to pursue a policy to ensure that social 
and economic protection and benefits corresponding to those made available to



industrial workers or, as appropriate, workers engaged in other non-industrial 
occupations are also extended to their members.

7. (1) The principles of freedom of association should be fully respected; rural 
workers’ organisations should be independent and voluntary in character and should 
remain free from all interference, coercion or repression.

(2) The acquisition of legal personality by organisations of rural workers should 
not be made subject to conditions of such a character as to restrict the application 
of the provisions of Paragraph 3 and subparagraph (1) of this Paragraph.

(3) In exercising the rights which they enjoy in pursuance of Paragraph 3 and of 
this Paragraph rural workers and their respective organisations, like other persons or 
organised collectivities, should respect the law of the land.

(4) The law of the land should not be such as to impair, nor should it be so 
applied as to impair, the guarantees provided for in Paragraph 3 and in this Paragraph.

A. Legislative and Administrative Measures

8. (1) Member States should ensure that national laws or regulations do not, 
given the special circumstances of the rural sector, inhibit the establishment and 
growth of rural workers’ organisations.

(2) In particular—
(a) the principles of right of association and of collective bargaining, in conformity 

especially with the Right of Association (Agriculture) Convention, 1921, the 
Freedom of Association and Protection of the Right to Organise Convention, 
1948, and the Right to  Organise and Collective Bargaining Convention, 1949, 
should be made fully effective by the application to the rural sector of general 
laws or regulations on the subject, or by the adoption of special laws or regula
tions, full account being taken of the needs of all categories of rural workers;

(b) relevant laws and regulations should be fully adapted to the special needs of 
rural areas; for instance—

(i) requirements regarding minimum membership, minimum levels of education 
and minimum funds should not be permitted to impede the development of 
organisations in rural areas where the population is scattered, ill educated 
and poor;

(ii) problems which may arise concerning the access of organisations of rural 
workers to their members should be dealt with in a manner respecting the 
rights of all concerned and in accordance with the terms of the Freedom of 
Association and Protection of the Right to Organise Convention, 1948, and 
the Workers’ Representatives Convention, 1971;

(iii) there should be effective protection of the rural workers concerned against 
dismissal and against eviction which are based on their status or activities 
as leaders or members of rural workers’ organisations.

9. There should be adequate machinery, whether in the form of labour inspection



or of special services, or in some other form, to ensure the effective implementation 
of laws and regulations concerning rural workers’ organisations and their mem
bership.

10. (1) Where rural workers find it difficult, under existing conditions, to take the 
initiative in establishing and operating their own organisations, existing organisations 
should be encouraged to give them, at their request, appropriate guidance and 
assistance corresponding to their interests.

(2) Where necessary, such assistance could on request be supplemented by 
advisory services staffed by persons qualified to give legal and technical advice and to 
run educational courses.

11. Appropriate measures should be taken to ensure that there is effective con
sultation and dialogue with rural workers’ organisations on all matters relating to 
conditions of work and life in rural areas.

12. (1) In connection with the formulation and, as appropriate, the application 
of economic and social plans and programmes and any other general measures con
cerning the economic, social or cultural development of rural areas, rural workers’ 
organisations should be associated with planning procedures and institutions, such 
as statutory boards and committees, development agencies and economic and social 
councils.

(2) In particular, appropriate measures should be taken to make possible the 
effective participation of such organisations in the formulation, implementation and 
evaluation of agrarian reform programmes.

13. Member States should encourage the establishment of procedures and institu
tions which foster contacts between rural workers’ organisations, employers and their 
organisations and the competent authorities.

B. Public Information

14. Steps should be taken, particularly by the competent authority, to promote—
(a ) the understanding of those directly concerned, such as central, local and other 

authorities, rural employers and landlords, of the contribution which can be 
made by rural workers’ organisations to  the increase and better distribution of 
national income, to the increase of productive and remunerative employment 
opportunities in the rural sector, to the raising of the general level of education 
and training of the various categories of rural workers and to the improvement 
of the general conditions of work and life in rural areas;

(b)  the understanding of the general public, including, in particular, that in the non- 
rural sectors of the economy, of the importance of maintaining a proper balance 
between the development of rural and urban areas, and of the desirability, as a 
contribution towards ensuring that balance, of furthering the development of 
rural workers’ organisations.

15. These steps might include—



(a)  mass information and education campaigns, especially with a view to giving 
rural workers full and practical information on their rights, so that they may 
exercise them as necessary;

(b)  radio, television and cinema programmes, and periodic articles in the local and 
national press, describing the conditions of life and work in rural areas and 
explaining the aims of rural workers’ organisations and the results obtained by 
their activities;

(c) the organisation, locally, of seminars and meetings with the participation of 
representatives of the various categories of rural workers, of employers and 
landlords, of other sectors of the population and of local authorities;

(d) the organisation of visits to rural areas of journalists, representatives of em
ployers and workers in industry or commerce, students of universities and schools 
accompanied by their teachers, and other representatives of the various sectors 
of the population;

(e )  the preparation of suitable curricula for the various types and levels of schools 
appropriately reflecting the problems of agricultural production and the life of 
rural workers.

C. Education and Training

16. In  order to  ensure a sound growth of rural workers’ organisations and the 
rapid assumption of their full role in economic and social development, steps should 
be taken, by the competent authority among others, to—
(a) impart to the leaders and members of rural workers’ organisations knowledge 

of—

(i) national laws and regulations and international standards on questions of 
direct concern to the activity of the organisations, in particular the right of 
association;

(ii) the basic principles of the establishment and operation of organisations of 
rural workers;

(iii) questions regarding rural development as part of the economic and social 
development of the country, including agricultural and handicraft produc
tion, storing, processing, transport, marketing and trade;

(iv) principles and techniques of national planning at different levels;
(v) training manuals and programmes which are published or established by 

the United Nations, the International Labour Organisation or other spe
cialised agencies and which are designed for the education and training of 
rural workers;

(b )  improve and foster the education of rural workers in general, technical, econo
mic and social fields, so as to make them better able both to develop their or
ganisations and understand their rights and to participate actively in rural 
development; particular attention should be paid to the training of wholly or 
partly illiterate workers through literacy programmes linked with the practical 
expansion of their activities;

(c)  promote programmes directed to the role which women can and should play in 
the rural community, integrated in general programmes of education and



training to  which women and men should have equal opportunities of access;
(d) provide training designed particularly for educators of rural workers, to enable 

them, for example, to help in the development of co-operative and other appro
priate forms of servicing activities which would enable organisations to respond 
directly to membership needs while fostering their independence through econo
mic self-reliance;

(e) give support to programmes for the promotion of rural youth in general.

17. (1) As an effective means of providing the training and education referred to 
in Paragraph 16, programmes of workers’ education or adult education, specially 
adapted to national and local conditions and to the social, economic and cultural 
needs of the various categories of rural workers, including the special needs of women 
and young persons, should be formulated and applied.

(2) In view of their special knowledge and experience in these fields, trade union 
movements and existing organisations which represent rural workers might be 
closely associated with the formulation and carrying out of such programmes.

D. Financial and Material Assistance

18. (1) Where, particularly in the initial stages of development, rural workers’ 
organisations consider that they need financial or material assistance, for instance 
to help them in carrying out programmes of education and training, and where they 
seek and obtain such assistance, they should receive it in a manner which fully 
respects their independence and interests and those of their members. Such assistance 
should be supplementary to the initiative and efforts of rural workers in financing 
their own organisations.

(2) The foregoing principles apply in all cases of financial and material assistance, 
including those in which it is the policy of a member State to render such assistance 
itself.



Declaration on the Elimination of All Forms 
of Intolerance and of Discrimination 

Based on Religion or Belief

The Genera 1 Assembly,
Considering that one of the basic principles of the Charter of the United Nations is that of the dig

nity and equality inherent in all human beings, and that all Member States have pledged themselves to 
take joint and separate action in co-operation with the Organization to promote and encourage univer
sal respect for and observance of human rights and fundamental freedoms for all, without distinction 
as to race, sex, language or religion,

Considering that the Universal Declaration of Human Rights1 and the International Covenants on 
Human Rights proclaim the principles of non-discrimination and equality before the law and the 
right to freedom of thought, conscience, religion and belief,

Considering that the disregard and infringement of human rights and fundamental freedoms, in 
particular of the right to freedom of thought, conscience, religion or whatever belief, have brought, 
directly or indirectly, wars and great suffering to mankind, especially where they serve as a means of 
foreign interference in the internal affairs of other States and amount to kindling hatred between 
peoples and nations,

Considering that religion or belief, for anyone who professes either, is one of the fundamental ele
ments in his conception of life and that freedom of religion or belief should be fully respected and 
guaranteed,

Considering that it is essential to promote understanding, tolerance and respect in matters relating 
to freedom of religion and belief and to ensure that the use of religion or belief for ends inconsistent 
with the Charter of the United Nations, other relevant instruments of the United Nations and the pur
poses and principles of the present Declaration is inadmissible,

Convinced that freedom of religion and belief should also contribute to the attainment of the goals 
of world peace, social justice and friendship among peoples and to the elimination of ideologies or 
practices of colonialism and racial discrimination,

Noting with satisfaction the adoption of several, and the coming into force of some, conventions, 
under the aegis of the United Nations and of the specialized agencies, for the elimination of various 
forms of discrimination,

Concerned by  manifestations of intolerance and by the existence of discrimination in matters of 
religion or belief still in evidence in some areas of the world,

Resolved to adopt all necessary measures for the speedy elimination of such intolerance in all its 
forms and manifestations and to prevent and combat discrimination on the ground of religion or be
lief,

Proclaims this Declaration on the Elimination of All Forms of Intolerance and of Discrimination 
Based on Religion or Belief:

1) General Assembly resolution 217 A (III).
2) General Assembly resolution 2200 A (XXI), annex.



1. Everyone shall have the right to freedom of thought, conscience and religion. This right shall 
include freedom to have a religion or whatever belief of his choice, and freedom, either individually or 
in community with others and in public or private, to manifest his religion or belief in worship, obser
vance, practice and teaching.

2. No one shall be subject to coercion which would impair his freedom to have a religion or be
lief of his choice.

3. Freedom to manifest one's religion or beliefs may be subject only to such limitations as are 
prescribed by law and are necessary to protect public safety, order ,health or morals or the fundamen
tal rights and freedoms of others.

Article 2
1. No one shall be subject to discrimination by any State, institution, group of persons, or per

son on grounds of religion or other beliefs.
2. For the purposes of the present Declaration, the expression “intolerance and discrimination 

based on religion or belief” means any distinction, exclusion, restriction or preference based on reli
gion or belief and having as its purpose or as its effect nullification or impairment of the recognition, 
enjoyment or exercise of human rights and fundamental freedoms on an equal basis.

Article 3
Discrimination between human beings on grounds of religion or belief constitutes an affront to 

human dignity and a disavowal of the principles of the Charter of the United Nations, and shall be 
condemned as a violation of the human rights and fundamental freedoms proclaimed in the Universal 
Declaration of Human Rights and enunciated in detail in the International Covenants on Human 
Rights, and as an obstacle to friendly and peaceful relations between nations.

Article 4
1. All States shall take effective measures to prevent and eliminate discrimination on the grounds 

of religion or belief in the recognition, exercise and enjoyment of human rights and fundamental free
doms in all fields of civil, economic, political, social and cultural life.

2. All States shall make all efforts to enact or rescind legislation where necessary to prohibit any 
such discrimination, and to take all appropriate measures to combat intolerance on the grounds of reli
gion or other beliefs in this matter.

Article 5
1. The parents or, as the case may be, the legal guardians of the child have the right to organize 

the life within the family in accordance with their religion or belief and bearing in mind the moral 
education in which they believe the child should be brought up.

2. Every child shall enjoy the right to have access to education in the matter of religion or belief 
in accordance with the wishes of his parents or, as the case may be, legal guardians, and shall not be 
compelled to receive teaching on religion or belief against the wishes of his parents or legal guardians, 
the best interests of the child being the guiding principle.

3. The child shall be protected from any form of discrimination on the ground of religion or 
belief. He shall be brought up in a spirit of understanding, tolerance, friendship among peoples, peace 
and universal brotherhood, respect for freedom of religion or belief of others, and in full consciousness 
that his energy and talents should be devoted to the service of his fellow men.

4. In the case of a child who is not under the care either of his parents or of legal guardians, due 
account shall be taken of their expressed wishes or of any other proof of their wishes in the matter of 
religion or belief, the best interests of the child being the guiding principle.

5. Practices of a religion or beliefs in which a child is brought up must not be injurious to his 
physical or mental health or to his full development, taking into account article 1, paragraph 3, of the 
present Declaration.



In accordance with article 1 of the present Declaration, and subject to the provisions of article 1, 
paragraph 3, the right to freedom of thought, conscience, religion or belief shall include, inter alia, the 
following freedoms:

(a) To worship or assemble in connexion with a religion or belief, and to establish and maintain 
places for these purposes;

(b) To establish and maintain appropriate charitable or humanitarian institutions;
(c) To make, acquire and use to an adequate extent the necessary articles and materials related to

the rites or customs of a religion or belief;
(d) To write, issue and disseminate relevant publications in these areas;
(e) To teach a religion or belief in places suitable for these purposes;
(f) To solicit and receive voluntary financial and other contributions from individuals and institu

tions;
(g) To train, appoint, elect or designate by accession appropriate leaders called for by the require

ments and standards of any religion or belief;
(h) To observe days of rest and to celebrate holidays and ceremonies in accordance with the pre

cepts of one’s religion or belief;
(i) To establish and maintain communications with individuals and communities in matters of 

religion and belief at the national and international levels.

Article 7
The rights and freedoms set forth in the present Declaration shall be accorded in national legisla

tion in such a manner that everyone shall be able to avail himself of such rights and freedoms in prac
tice.

Article 8
Nothing in the present Declaration shall be construed as restricting or derogating from any right 

defined in the Universal Declaration of Human Rights and the International Covenants on Human 
Rights.
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The purpose of this seminar was to provide a forum for distinguished moslem law
yers and scholars from Indonesia to Senegal to discuss subjects of critical impor
tance to them. It was organised jointly with the University of Kuwait and the Union 
of Arab Lawyers. The Conclusions and Recommendations cover such subjects as 
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Increasing awareness that development policies which ignore the need for greater 
social justice will ultimately fail was the key-note of the discussions at this confer
ence. It brought together economists, political scientists, and other development 
experts together with members of the International Commission of Jurists and its 
national sections. Included in the report are the opening address by Shridath 
Ramphal, Secretary-General of the Commonwealth and member of the Brandt 
Commission, a basic working paper by Philip Alston reviewing the whole field, 
shorter working papers by leading development experts, and a summary of the dis
cussions and conclusions, which focussed on the emerging concept of the right to

development.
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Available in english, Swiss Francs 7 or US$ 3.50, plus postage.
After a careful survey of the background, causes and nature of ethnic conflict and 
violence and an examination of the legal and administrative measures adopted by 
the government, Prof. Leary formulates her findings and recommendations. Among 
her conclusions are that police behaviour has been discriminatory towards the mi
nority Tamils and that the recently promulgated Terrorist Act violates Sri Lanka’s

international obligations.
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