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Human Rights in the World

Argentina

The Truth About the Disappeared

On 20 September 1984, tens of thou-
sands of people gathered in front of the
Casa Rosada in Buenos Aires to express
their support for the work accomplished
by the National Commission Concerning
Missing Persons (CONADEP), which that
day delivered to Dr. Raul Alfonsin, Presi-
dent of the Nation, a 50,000 page report
giving the results of the Commission’s in-
vestigations. The report contains a thor-
ough and detailed account of the political
repression conducted by the security forces
of the Argentine armed forces and police
during the seven-and-a-half years of the
military dictatorship. It shows that the
principal method of repression was to make
opponents and persons critical of the ré-
gime ‘“‘disappear’’.

A few days later, CONADEP provided
the press and the general public with a sum-
mary of its report. The full report will be
published in book form within the next
‘few months.

CONADEP was established on 15 De-
cember 1983 by the new democratic gov-
ernment of Argentina under Decree 187. It
was composed of ten members appointed
by President Alfonsin, all of them eminent
persons who had distinguished themselves
for their determined defence of human
rights during the difficult years of the mili-
tary dictatorship. Six other members were

to have been elected by the National Con-
gress, but in the end no further appoint-
ments were made.

The report constitutes an overwhelming
condemnation of the military régime re-
sponsible for the coup d'état of March
1976. It describes with appalling clarity the
atrocities committed by the security forces,
both military and police, and shows how
they took advantage of their powers and of
their immunity to kidnap, torture and kill
thousands of citizens as well as foreigners,
innocent or guilty, even though this latter
distinction is not relevant to the issue un-
der investigation. The official security
forces acted in an unlawful, ruthless and
savage manner, responding to terrorist acts
on the part of the far left by terrorism of
an infinetely worse kind than the actions
they claimed to be combatting.

The Commission succeeded in docu-
menting the disappearance of 8,961 people,
but believes the number to be much higher
on the grounds that many disappearances
have not been reported for fear of reprisals
or of another military coup. The Commis-
sion also found that there had been 340 de-
tention centres operating in secret into
which the victims ‘disappeared’, while at
the same time military authorities of the
highest rank who visited these centres were
assuring national and international public
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opinion that there were no ‘“disappeared
persons’’ and that those described as such
were subversives who had fled abroad or
had fallen victim to a settlement of ac-
counts among themselves.

The painstaking investigations under-
taken by CONADEP over a nine-month
period have estabished that virtually all
the allegations made by the International
Commission of Jurists' and many other
NGOs, in articles, lectures and oral and
written reports prepared for various United
Nations bodies and for the Inter-American
Commission on Human Rights, were only
too true. On various occasions, the ICJ was
fiercely attacked by representatives of the
military government for ‘‘inventing false-
hoods", ‘‘spreading lies”’, and mounting a
campaign against Argentina.

The CONADEP report shows that the
illegal kidnappings by the security auth-
orities began even earlier than the mili-
tary coup of 24 March 1976. Before this
date, over 600 persons are now known
to have been kidnapped by them. It was,
however, after the coup, when the armed
forces had at their disposal all the levers of
power of an authoritarian state, that the
disappearances rose to such an exception-
ally high level and that this spiriting away
of people became a common practice.

In preparing the report, serious diffi-
culties had to be overcome; members of
the Commission were threatened and
insulted, no doubt by the authors of the
crimes they were investigating, and the
security forces destroyed data, files and
even buildings that had served as detention
centres, or else changed them out of all
recognition. The Commission based its
findings on written documents that had
been preserved, military orders given by
superiors, official declarations, the testi-
mony of survivors who had disappeared

1) See ICJ Review No. 31, December 1983.
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only for a time, testimony given by fami-
lies, friends and neighbours and by mem-
bers of the public, the documentation ac-
cumulated by various NGOs and, what is
more important, the testimony of repres-
sors, members and ex-members of the
armed forces and police, who had taken
part in the kidnappings and arrests that had
ended in torture and subsequent disappear-
ance. These agents of repression who
agreed to give evidence were mainly acti-
vated by base motives, such as revenge
against former colleagues, the feeling of
“having been abandoned by their chiefs”,
or anger at an unfair division of the spoils
of the ‘‘dirty war'. This made it necessary
to sift and choose their evidence carefully.
In a few cases, they were motivated by
guilt or ethical reasons to give evidence.

Main features of the report

The report begins by explaining that the
Commission was not created to pass judg-
ment since that is the responsibility of the
judiciary, as indicated in the Constitution,
but to inquire into the fate of the people
who disappeared. Although the last word
will be for the courts, the Commission felt
bound to state that events in Argentina
went far beyond what “may be considered
a penal offence’”, to enter into ‘‘the dark
realm of crimes against humanity”. It
established that, through the technique of
causing people to disappear, human rights
were trampled upon and ignored, and that

this constitutes ‘‘the greatest and most ter- -

rible tragedy of our history’".

The report states that, in general,
the horrors that took place cannot be
explained away as ‘‘individual excesses” —
although these also existed — but were
the product of state terrorism as ex-




pressed in the systematic and continued
violations of human rights ‘planned and
executed by the high military command".
The report asserts that no member of the
security forces was ever tried or punished
for being implicated in disappearances,
the use of torture, or the death of detain-
ees held in the detention centres that
were official but whose existence was de-
nied and thus remained clandestine. The
few members of those forces who were
convicted and sentenced were found
quilty of economic offences committed
in the struggle against subversion. This
clearly demonstrates the degree of immu-
nity which the security forces enjoyed
and which encouraged them to overstep
all legal, ethical and humanitarian bounds.

The repression was inspired and shaped
by the doctrine and ideology of national
security. To demonstrate this, CONADEP
recalls and reproduces phrases that formed
part of declarations by the military lead-
ers. Made arrogant by their unchallenged
power, " they justified what they called
the ‘“‘dirty war’’ as the best way of de-
fending the *‘western and Christian values
that inspired the life of Argentine society'’
which, according to them, were threat-
ened by ‘“‘atheistic materialism’'.

The report then analyses the repres-
sion of subversives, which it describes
as ‘“‘generalised to the point of insanity”’,
and which assumed dimensions as vast
as they were unforeseeable. The result
was that members of religious orders,
both male and female, journalists, teach-
ers and university staff, lawyers, judges,
doctors, psychologists, workers in gen-
eral, relatives of the victims, friends,
friends of those friends — people of all
ages, children, adolescents and the eld-
erly — came to be regarded as subver-
sive and to be included among the tor-
tured, the murdered and the disappeared.

The Commission explains that it did

not study the crimes committed by the
far left and the terrorism of the early
years because its task was not to inves-
tigate these but to inquire into the fate
of the people who had vanished, what-
ever group they belonged to. The earlier
terrorism — the report states — led to
deaths but never to disappearances. Fur-
thermore, the Argentine people had been
informed in detail by the media — radio,
press and television — day after day, of the
crimes of the far left. CONADEP expressly
condemns all terrorism of whatever origin,
and professes its faith in democracy,
stating that only democracy is capable of
guaranteeing and safeguarding human
rights.

The report gives a thorough account,
in separate chapters, of the different
stages of a disappearance: the kidnap-
ping, the torture, the death of the de-
tainee.

The operations in question were care-
fully organised by the security forces
using modern communications equipment
and vehicles. Although acting clandestine-
ly, without identifying themselves, they
ordered the police posts of the area in
question to treat it as a “‘free zone', so
that they would not interfere with the
operations. Kidnappings — since this is
what they were — took place in private
homes, places of work or study, in the
street, even in military units in the case of
some young people who were doing their
military service. Members of state services,
dressed in civilian clothes, broke into
houses by day, or more often by night,
heavily armed, smashing doors and win-
dows, terrorising the family, hitting the
victim in front of them, hooding and
handcuffing him and finally dragging him
to a car and driving off with him. It often
happened that the team stole everything
of value that could be carried away. When
the family or neighbours went to the
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police to complain, no inquiries of any kind
were made. The victim was utterly defence-
less.

The kidnapped person was taken to one
of the 340 secret detention centres and
there subjected — whether it was a man or
a woman — to inhuman treatment of unbe-
lievable horror, usually resulting in death.
Brutal and sophisticated methods of physi-
cal and menta!l torture alternated, including
beatings, electric shocks on sensitive parts
of the body, immersion of the head in wa-
ter to the point of suffocation, rape, some-
times in the presence of the husband and/
or family, sexual ill-treatment and abuse,
being kept chained and hooded without
clothes for long periods, or being buried
naked up to the neck in pits dug in the
earth for two to four days without water
or food, until ready to make a statement.
Children and old people were tortured be-
fore a member of the family solely to make
that person tell the interrogators what they
wanted to know.

The Commission has proof that these
clandestine centres were run by high-rank-
ing members of the armed forces. They
were used for a number of purposes: to ter-
rorise the victim in order to break down his
resistance, to torture with impunity, and to
be able to deny all responsibility if the de-
tainee died.

It is believed that a policy decision was
taken later to liquidate detainees who had
been made to disappear. This too is borne
out by evidence. ““Transfers’’ took place in-
volving many victims; some were dropped
into the sea, alive or dead, from aeroplanes;
in other cases, when persons had died, their
bodies were dynamited and the remains
burnt or buried. In other cases again, armed
confrontations that never took place were
invented, and it was said that persons ack-
nowledged to be held in custody had at-
tempted to escape, or attempts had been
made to rescue them, and that they had
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lost their lives in these attempts.

CONADEP drew up a list of 1,300 peo-
ple who are reported to have been seen
alive in secret centres, but who are missing
to this day.

Of the thousands of detainees, the Coun-
cils of War (i.e. military tribunals) intro-
duced by the military régime, convicted
only 350. This gives an idea — points out
the Commission — of “the other ways that
were used to do away with thousands of
opponents’’.

In its report, CONADEP has individual
chapters for the different categories of vic-
tims, such as disappeared children, pregnant
women, and the physically disabled. This is
perhaps the most cruel aspect of the repres-
sion. Children who were abducted together
with their parents, and children who were
born while their mothers were in captivity
in clandestine centres, have not yet been
found. The report relates the deeply dis-
tressing circumstances in which the mothers
gave birth and how their babies were taken
from them. In some cases, as was confirmed
by the grandmothers of the Plaza de Mayo,
the infants were handed over to persons
who had been implicated in the disappear-
ance of the parents and who registered
them as their own children.

In spite of the scale of this phenome-
non, not one kidnapping was prevented by
the police or armed forces, not a single
clandestine detention centre was discovered
or a prisoner rescued, nor was it ever heard
that the quilty parties had been punished —
and this in a country under the strict con-
trol of the security forces. It demonstrates
without any doubt that the repression was
meticulously planned, organised, directed
and carried out by high-ranking officers in
the armed forces, and that very little can
be blamed on “individual excesses’’, al-
though they undoubtedly occurred as well.

CONADEP, after reiterating that it had
not been set up to pass judgment but to



investigate the fate of the disappeared, re-
ports that its work led to charges being pre-
ferred before the competent judicial au-
thorities in 1,086 cases. It thus discharged
its mandate, under article 2(b) of Decree
187, to remit to the judicial authorities
without delay accusations and evidence re-
ceived by it, when these related to an ap-
parent criminal offender.

The progress made in discovering the
fate of each of the persons who has disap-
peared has been subordinated — the report
concludes — to the ‘‘progress that may be
made in identifying the persons responsible
for repressive acts’’. In order to facilitate
this task, the report includes a list contain-
ing several hundred names of military men
and police responsible for repressive and il-
legal acts, according to numerous and con-
curring statements and other evidence.

Trial and Punishment of
the Guilty Parties

On taking power, the constitutional gov-
ernment of President Alfonsin ruled, in De-
cree 158 of 13 December 1983, that the
Supreme Council of the Armed Forces (the
supreme organ of military justice) would
try the nine members of the first three Mil-
itary Juntas that held power from 1976 to
1982. They were to be tried for the crimes
of “homicide, illegal deprivation of free-
dom, and application of torture to detain-
ees’’, without prejudice to other offences
that might be uncovered in the course of
the proceedings. Another Decree (no. 157)
also provided for the trial of the leaders of
the guerrilla movement — the Montoneros
and Revolutionary Army of the People —
for homicide, illicit association and various
offences against public order.

On 16 February 1984, the Argentine
government promulgated a controversial
law, no. 23,049, amending the Code of Mil-

itary Justice. The amendments were as fol-
lows:

A In relation to the past, that is, offences
committed before 26 September 1983:

— offences committed by civilians during
the struggle against subversion are to be
tried by the civilian courts (Justicia Or-
dinaria);

— offences committed by agents of the
security services (military, police and
prison staff) are to be judged by a single
military court (Supreme Council of the
Armed Forces);

— convictions and sentences passed by the
Supreme Council of the Armed Forces
can be appealed to the civilian Federal
Court of Appeal;

— a number of criteria were established for
determining the cases or investigations
which are to be the responsibility of
military justice, namely where:

— the offence was committed in the
course of ‘“the anti-terrorist struggle’’;

— it was committed in the performance
of “‘acts while on duty’ or inside the
premises of a unit of the security
forces;

— the offence was completed before 26
September 1983; or

— the criminal act or acts occurred in
the course of a ‘‘control operation”
in the campaign against subversion.

In all these cases, different degrees of re-
sponsibility are specified for:

— the heads of security forces who gave
orders to liquidate guerrillas without re-
gard for the means employed;

— persons who exceeded the orders given
in these cases;

— persons who confined themselves to
obeying orders. These accused are en-
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titled to plead in their defence, in the
absence of proof to the contrary, that
they acted in ‘unavoidable error’. In
other words, the justification of due
obedience is established for persons who
acted in response to orders or directives
from their superiors and who carried
out plans approved and supervised by
high-ranking military officers.

B. For the future, that is with respect to
offences committed after 26 September
1983:

— offences committed by civilians, in
peace-time, are to be tried by the civil-
ian courts (Justicia Ordinaria);

— common law offences committed by
members of the security services, even if
arising out of acts performed while on
duty, are to be tried by the civilian
courts;

— offences of an essentially military nature
committed by members of the security
services are to be tried by tribunals.

Once the reform of the Code of Military
Justice had been approved by parliament,
the civilian Federal Court of Appeal granted
the Supreme Council of the Armed Forces
a period of 180 days in which to pass judg-
ment and sentence in the cases brought be-
fore it. This period was subsequently ex-
tended as regards the trial of the members
of the first three Military Juntas, until Oc-
tober 1984.

Five days after the report by CONADEP
had been remitted to President Alfonsin
and the press, the Supreme Council of the
Armed Forces declared that it was unable
to pass sentence on the military leaders
who had comprised the first three Military
Juntas for lack of evidence against them.
The Council expressed the view that the
military orders issued for the combating of
subversion were ‘‘unobjectionable’’. More-
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over, the case against the defendants was
based on charges brought by or on behalf
of victims or their relatives, and the Su-
preme Council therefore doubted their im-
partiality and credibility. It considered that,
for the offence of illegal deprivation of
freedom to have occurred, it had to con-
cern persons who had not violated penal
laws since, if they had done so, it would
not be unlawful to deprive them of their
freedom. Finally, the military judges stated
that the persons who had disappeared were
suspected of having committed serious
crimes. '

This decision of the military tribunal led
to political turmoil and a tremendous wave
of protest in Argentina. In our opinion, it
represented a dereliction of their duty as
judges, after ten months spent in consider-
ing the evidence. It was a decision inspired
by military arrogance, that goes so far as to
justify the abuses and violations of human
rights that took place during the repression.

The arguments used to avoid the admin-
istration of justice are, moreover, invalid
under Argentine law. A criminal charge is
often brought by the victim himself, by his
family or by his friends. The courts are
compelled to investigate the charge, what-
ever its source. What is more, if the offence
is of a serious nature and is liable to pro-
secution de oficio, whether or not a charge
has been brought, it is sufficient for the
institution of penal proceedings that there
should be, in the minds of the prosecuting
authorities, reason to believe that a crime
has been committed by the accused. The
evidence required to prove guilt is another
matter, but, even at this stage, the judges
may not disregard testimony on the grounds
that it is given by a victim or his relatives.
Moreover, in this case, the evidence did not
derive from these sources alone. It was also
obtained from the agents of repression
themselves, and other factors, circumstan-
tial or corroborative evidence, searches of



premises, or the compatibility of testimony.
To accept the fanciful theory that, to a
great extent, the deprivation of freedom
was not unlawful in the circumstances in
which it occurred, is tantamount to erasing
by a stroke of the pen the principles and
rules designed to protect the integrity,
liberty and security of the human person,
whether innocent or guilty, to deprive him
of his inalienable right to a fair and impar-
tial trial and to be defended. Lastly, it
would leave the right and power of punish-
ment in the hands of groups like the armed
forces and security services that are de-
pendent on the Executive Power, to be
wielded when, where and how they please.
As soon as the ruling of the Supreme
Council of the Armed Forces was made
known, the Argentine civilian judges de-
cided to involve themselves in the matter
and to assume responsibility for continu-
ing the penal proceedings against the nine
members of the first three Military Juntas.
Thus, the Federal Criminal Court of
Appeal took immediate charge and ordered
the military authorities to place Lieutenant
General Jorge Rafael Videla and Admiral
Emilio Massera, who were being held in
military custody, in the direct custody of
the Court. The Court further summoned
the other seven members of the first three
Juntas, who were still at liberty, to make
preliminary statements and orders for their
imprisonment are expected.’ In addition,
the Court ordered strict security measures
to be taken to ensure the safety of the evi-
dence collected and deposited in various
civil courts, in view of the recent theft
from the courts in Rosario of important
documents on the military repression.
Concern is still felt as to the future
course of judicial investigation and trial in
the hundreds of cases that have been
brought before the civilian courts. Private

lawyers, including those acting for orga-
nisations that defend human rights, such as
the Centre for Legal and Social Studies
(CELS), the Permanent Assembly for
Human Rights and the Argentine League of
Human Rights, are actively engaged on be-
half of the victims and their families.

In the case of most, if not all, the
charges laid, as soon as a member of the
armed forces or of other security bodies is
seen to be involved, the military court, at
the request of the defence counsel, claims
that it alone is competent to try the case.

It is natural that the persons concerned
with such matters should wonder whether
the Supreme Council of the Armed Forces,
two-thirds of whose members have no legal
training, will not adopt the same attitude
in these cases as in the proceedings against
the members of the first three Juntas.

Law 23,049 was passed by a small par-
liamentary majority against strong opposi-
tion. The human rights organisations were
utterly opposed to the armed forces being
entitled to be judged by their peers and
that persons who had committed abnormal
and hideous crimes, comparable to crimes
against humanity, should be absolved from
all responsibility simply on the grounds
they were obeying orders from their supe-
riors, as if it were not even open to ques-
tion whether an order entailing the com-
mission of a grave offence has to be obeyed.

It is clear that the Radical government
of President Alfonsin which, from the very
beginning, demonstrated i*s concern for
the observance of human rights and the
stability of the democratic system, did not
feel secure enough to ensure that hundreds,
perhaps even thousands, of officers in the
Armed Forces were brought to trial, the
reason being that the majority of these
officers were still on active service and
many of them were in command of troops.

2) Subsequently, General Roberto Viola was imprisoned.




The purge of the military undertaken by
the President was on a large scale and sent
many generals and colonels into retirement,
but this was not enough to dispel the risk
of a new coup if the persons involved had
been sent to jail.

The demand that those guilty of the
crimes described in the CONADEP report
should be made to answer for them is be-
coming a critical aspect of the democratic
consolidation of the country. It is also re-
garded as a means of dissuading the armed
forces from again launching attacks on the
Constitution and the democratic form of
government chosen by the Argentinians.
At the present stage of the discussions on
the issue of civilian versus military justice
various civilian judges have argued against
the claims of the military court to jurisdic-
tion, alleging that law 23,049 is uncon-
stitutional in that it deprives the civilian
judiciary of part of its jurisdiction under
the Constitution. The Supreme Court of
Justice has not yet ruled on this gquestion

but it has expressed a majority opinion
to the effect that it is not for the trial
judges to decide on the unconstitutionality
of a law, and that this is a matter for
the Supreme Court to decide when the
issue is raised before them by one of
the parties.

1f, as seems likely, the Court will sup-
port the constitutionality of the law, the
possibility remains that the Federal Court
of Appeals will remedy any omissions or
errors of military justice. This is, of course,
far from being the best solution, since the
cases are conditioned from the outset by
the limitations inherent in proceedings in
a military court as regards evidence and
other matters.

These events in Argentina are undoubt-
edly being followed with close attention
in other countries of the region, and the
success of the new democratic govern-
ment, in which we have confidence, will
have a positive influence on the develop-
ment of events in other countries.

Malta

Democracy and respect for human rights
in this Mediterranean island have been grad-
ually and steadily eroded since the 1970s.
The independence of the judiciary has come
under attack and the government has tried
to circumscribe the activities of the inde-
pendent trade unions, the press and the
Roman Catholic Church to which over
ninety percent of the population belongs.
It has also enacted legislation giving it con-
trol over all relations with foreigners, in-
cluding trade union and cultural relations.
A senior minister has spoken publicly of
the possibility of establishing a one-party
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state, suspending freedom and democracy
and not holding elections.

Confrontations have occurred with in-
creasing frequency between the Socialist
Party (SP) and the Christian Democratic
Nationalist Party (NP) particularly since
the 1981 elections. Although the NP re-
ceived 31% of the popular vote, the SP
obtained a majority of the parliamentary
seats. The NP has protested against alleged
electoral irreqularities and continues to
contest the SP’s right to govern. It has per-
sistently called for new elections; for a pe-
riod of 15 months immediately following



the elections it boycotted the meetings of
parliament.

The situation became highly charged in
September-October 1984 after the Civil
Court declared a 1983 law allowing the ex-
propriation of church property unconstitu-
tional. The decision was given on 25 Sep-
tember. On 28 September a group of dock-
yard workers attacked the law courts and
the office of the archbishop after having
been addressed by the Senior Deputy Prime
Minister, Mr Mifsud Bonnici. The minister
remained with the group but did not ac-
tually participate in the forced entry. The
police did nothing to prevent the violence
although they had been alerted to the
group’s approach and were aware of its
probable destination. The archbishop’s of-
fice is a few yards from police headquarters.

No investigation into these events was
conducted until the Malta Chamber of Ad-
vocates filed a formal complaint requesting
the police to investigate the incident and
charge those responsible. Perhaps more
troubling than this inaction on.the part of
the police were the remarks made by the
senior deputy prime minister following the
attack on the law courts:

“We want to settle our accounts with
the lawyers. Today it is no longer the
workers who tremble when they see the
lawyers coming but as happened in court
recently, it is the lawyers who tremble
when they see the workers coming.”

About two weeks after the attack the
offices of the Chamber of Advocates were
invaded and large portraits of the deputy
prime minister and the prime minister were
pasted on the walls.

Also of concern are statements made by
the Senior Deputy Prime Minister that he
would use workers to assist the police in
carrying out their functions. Legislation was
recently passed which makes it mandatory

for private schools to have an operating li-
cence. Most of the private schools on the
island are run by the Roman Catholic
Church. The archbishop has refused to ap-
ply for licences claiming that the conditions
set out in the legislation are too onerous
and would make it impossible for the
schools to continue to function. The church
has filed proceedings challenging the legis-
lation’s constitutionality.

At one point the Church stated that it
would reopen the schools without obtain-
ing the licences, but because of the risk of
violence it was decided not to do so. While
the question of reopening the schools was
still under consideration, a paper was dis-
tributed listing the names and addresses of
teachers likely to go to the schools, saying
“the duty of the workers is to stop them’’.
During September some of the teachers re-
ceived threatening phone calls and letters.

The senior Deputy Prime Minister has
admitted that he circulated the list for the
purpose of having workers ‘‘support the
police to stop these teachers”. The alleged
purpose of the lists was to allow workers
to be able to identify persons as they ap-
proached the schools. He did not explain
why this was thought necessary when pad-
locks had been placed on the gates of many
of the schools and police were stationed
outside in order to prevent people from en-
tering. Such government sponsored harass-
ment can only be seen as a threat to the
maintenance of the rule of law.

The Foreign Interference Act

In September 1982 the government pas-
sed the so-called ‘Foreign Interference Act’,
The Act does not specifically define foreign
interference; it provides that “it shall not
be lawful to hold any foreign activity in
Malta except with the permission of the
minister granted in accordance with the
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provisions of the Act”. The Minister may
impose such conditions, limitations and re-
strictions as he deems appropriate.

A foreign activity is defined as ‘‘any-
thing done by, or sponsored, promoted or
in any manner whatsoever assisted or en-
couraged by any foreign person and in-
cludes in particular, but without prejudice
to the generality of the foregoing, the pro-
vision of money, equipment or other mate-
rial or thing whatsoever.” Sporting, tourist,
diplomatic and ‘‘purely commercial or in-
dustrial”’ activities are excluded from the
provision of the Act, but “no activity shall
be deemed to be purely commercial or in-
dustrial if it provides or serves to provide a
financial or valuable advantage, whether
directly or indirectly to a political party or
to an active member or supporter thereof.”

In addition the Act makes it illegal for
Maltese citizens or residents to participate
in any broadcast to Malta from abroad or
“in any manner to aid or abet the making
of such broadcast, or to do anything which
may directly or indirectly be of assistance
or encouragement to such broadcast or to
its reception in Malta, and in particular to
publish the times or details of any such
broadcast”. This section was included be-
cause the NP had set up an independent
radio station on the island of Sicily after
their request to establish such a station in
Malta had been denied. They had requested
their own station because they believed
they were not being given sufficient access
to the government controlled radio and TV
stations. The government of I[taly later re-
quested the NP to cease the transmissions
from Sicily after receiving complaints from
the Maltese government.

The government has interpreted the Act
as requiring permission for the active par-
ticipation of foreign or non-resident clergy-
men in religious functions, for lectures by
foreigners to groups of businessmen and
trade unionists and for foreign journalists
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to report from Malta. Members of the NP
have been questioned about their trips
abroad. Some minor government harass-
ment occurred during a meeting of the Eu-
ropean Democratic Union. The organisa-
tion asked for permission to hold its meet-
ing in Malta, although it stated its disagree-
ment with the act. The EDU was informed
that it could hold its meeting but it did not
receive an official letter. While the meeting
was in progress the executive secretary was
summoned to the ministry of foreign affairs
and was warned against contravening the
Act. There were no further problems, but
such actions will serve to dissuade others
from holding meetings in Malta.

In January 1983 the Maltese foreign
ministry sent a note to all diplomatic mis-
sions in Malta in which it strongly objected
to any kind of contact being made by
members of foreign missions with NP mem-
bers, including attendance by NP officials
at embassy receptions. This caused the
Australian High Commission to cancel a
reception planned for Australia Day. In a
published communication, the embassy of
the United States stated that the Maltese
government’s note ran counter to the Vien-
na Convention on Diplomatic Relations
and was ‘‘not in conformity with the spirit
of the Helsinki Final Act (Principle VIII),
which condemns the kind of anti-opposi-
tion discriminatory activity normally asso-
ciated with totalitarian regimes.” Several
other foreign governments strongly pro-
tested against the restrictions and the gov-
ernment withdrew its note.

The Judiciary

During the past few years there have
been several incidents which have under-
mined the independence of the judiciary.
In January and February 1981 the courts
were closed for several weeks ostensibly



because of the resignation of the Chief Jus-
tice and the “atmosphere in the courts’,
but to most observers familiar with the sit-
uation the closing was motivated by the
government'’s desire to delay the hearings in
a controversial lawsuit between it and a pri-
vate hospital®.

Following the presidential decree closing
the courts, there was an outcry from the
Chamber of Advocates, and the criminal
and constitutional courts were reopened.
However the civil court where the case was
being held remained closed. During this
same period the Code of Organisation and
Civil Procedure (Amendment) Bill, 1981
was passed; it deprived the courts of an im-
portant part of their jurisdiction to review
the use of discretionary powers accorded
to ministers and their officials. The law
provides, in pertinent part that ‘“no court
in Malta shall have jurisdiction to enguire
into the validity of any act or other thing
done by the Government or by any author-
ity established by the Constitution or by
any person holding a public office in the
exercise of their public functions or declare
any such act or thing null or invalid or with-
out effect” unless such act is ultra vires or
clearly in violation of an explicit provision
of a written law, or due form or procedure
has not been followed.

Recently controversies between the
Roman Catholic Church and the govern-
ment have led the executive to interfere
again with the workings of the courts, this
time with the concurrence of the parlia-
ment. On 13 November 1984 the parlia-
ment adopted a resolution whereby it sug-
gested to the Minister of Justice that in
cases where a judge continues to hear a
case in which he might be prejudiced the
Minister should consider whether it would
not be less harmful to continue to pay the
judge while removing him from performing

1) See CIJL Bulletin No. 7.

his functions. The resolution had been in-
troduced by the Senior Deputy Prime Min-
ister because a judge had refused to dis-
qualify himself on grounds of bias from the
school licensing case.

No objection was raised by the govern-
ment when the hearing first started, al-
though the information it later used to as-
sert prejudice was made known at the ini-
tial hearing. This was that the judge had at-
tended a Catholic school as a child, even
though he was the son of a worker. One
of the reasons the government has given for
the licensing legislation is the need to end
class bias in the Catholic schools; it asserts
that this can only be accomplished if the
schools are prevented from charging fees.

Some procedural rulings were made by
the judge from which an interlocutory ap-
peal was taken. After the hearings resumed
the Archbishop was called to give evidence.
At one point he stated that the church
schools were open to all, irrespective of
means and social standing. Someone in the
public gallery shouted that this was not
true. The judge then observed that he had
been a worker’s son and had attended a
Catholic school. No objection was raised
by the government to this comment at the
time. Two days later however the govern-
ment requested the judge to remove him-
self from-the case. The motion was denied
by the court.

The government then introduced a reso-
lution in parliament which asked the Chief
Justice to suggest to the presiding judge
that he remove himself, and that should
the judge continue to sit in the case the
Minister of Justice should consider remov-
ing him from his functions while continuing
to pay him. The resolution noted that in
the circumstances it would not be constitu-
tionally permissible to remove the judge.
The resolution was subsequently amended
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when the judge decided to abstain on his
own motion, saying that in view of the pre-
vailing circumstances; independently of the
truth of the allegations of partiality, he
would abstain because justice had to be
seen to be done as well as being done.

Passage of this resolution has seriously
undermined the independence of the judi-
clary. In order to fulfil its functions prop-
erly the judiciary must be free from inter-
ference by both the executive and the legis-
lature. This resolution suggests that an arm
of the executive branch, the Minister of
Justice, should use his authority to sup-
plant decisions of the courts and to avoid
the normal judicial and constitutional me-
chanisms for removal of a judge. The Euro-
pean convention on Human rights to which
Malta is a party guarantees the right to a
hearing before an independent and impar-
tial tribunal. The recent actions of the gov-
ernment and the parliament adversely af-
fect the fulfilment of this right in Malta.
The Malta Chamber of Advocates has con-
demned the motion stating that it consti-
tutes a very serious attack on the indepen-
dence of the judiciary.

The Media

Radio and TV in Malta are controlled
by the government. There is a broadcasting
authority whose constitutionally mandated
function is to ensure that ‘‘impartiality is
preserved in respect of matters of political
or industrial controversy relating to current
public policy and that broadcasting facili-
ties and time are fairly apportioned between
persons belonging to different political par-
ties”’. However members of the opposition
parties, the independent trade unions and
the Roman Catholic Church have repeated-
ly alleged that their viewpoints are not ade-
quately covered. During the last election
the NP charged that it was not being allowed

12

to present its programmes to the electorate
in an adequate fashion. As noted earlier
they sought a government license to set up
their own radio station and when the appli-
cation was denied they set up an indepen-
dent broadcasting station in Sicily which
was later closed by the Italian government.
At the same time the NP called on its mem-
bers to boycott goods advertised on the
Maltese stations. The boycott received a
considerable response and led to a great
deal of acrimony between the SP and the
NP. In January of this year the NP decided
to end the boycott.

The government has on several occasions
attacked those newspapers which have pub-
lished articles critical of its policies and has
suggested that they might not be allowed
to continue to publish. In 1979 the Pro-
gress Press building was attacked and a con-
siderable part of its machinery was destroy-
ed. The Progress Press publishes the Times
newspapers which often print articles writ-
ten by members of the NP, the indepen-
dent trade unions or the Catholic Church.
No proceedings have ever been brought
against those responsible for the destruc-
tion. The rebuilding of the premises was
completed in 1983. Shortly after it com-
pletion, the Minister of Foreign Affairs in-
sinuated that the rebuilding could not have
taken place without foreign assistance and
suggested that the government could not
allow such an influential institution to re-
main outside government control.

Trade Union Rights

Malta has one large trade union affiliated
with the government party, the General
Workers Union (GWU), and a confederation
of independent unions, the Confederation
of Maltese Trade Unions (CMTU). On oc-
casion, government officials have suggested
that there should be a single union, claiming



that pluralism is not in the workers’ inter-
est. In 1983 the CMTU representatives
were dropped from the Maltese delegation
to the annual conference of the Interna-
tional Labour Organisation (ILO). The gov-
ernment has refused to implement labour
legislation enacted at its request, calling for
the establishment of a Joint Negotiating
Council, because it does not want the
CMTU to sit on the Council. The ILO Com-
mittee of Experts recommended in June
1983 that the Council be established. To
date, the government has not heeded the
Committee’s recommendations.

Conclusion

Tension has increased markedly during
the past few years. The government has de-

liberately pursued measures it knows will
provoke strong reactions from the opposi-
tion party and other groups within the so-
ciety, such as the independent trade unions
and the Church, and which do not neces-
sarily have the backing of the majority of
the population.

Of grave concern is the tacit tolerance if
not provocation of mob violence against
the courts, the Church and the press. This
can only lead to a further deterioration in
the situation. An effort is needed on all
sides to have a constructive dialogue which
would allow the country to continue to
function as a democratic state. The govern-
ment must also refrain from holding itself
above the law and should not seek to thwart
the effective administration of the system
of justice. Only in this manner can the rule
of law be guaranteed.

Mauritania

At its last session held in Geneva in
August 1984, the Sub-Commission on the
Prevention of Discrimination and Protec-
tion of Minorities examined the report
filed by Mr. Marc Bossuyt, a member of
the Sub-Commission, on the mission he
undertook to Mauritania from 14 to 21
January 1984. The mission’s main aim was
to gain an insight into the situation prevail-
ing in Mauritania after the abolition of
slavery proclaimed by the Military Com-
mittee for National Salvation on 5 July
1980 and confirmed by Decree of 9
November 1981. The mission was also
designed to obtain information on the
assistance that Mauritania might need
from the international community in order
to be able to overcome the effects of

slavery more easily.

The origins of this mission go back to
August 1981, when the Anti-Slavery Soci-
ety, a London-based non-governmental
organisation, informed the working group
about the existence and perpetuation of
slavery and related practices throughout
Mauritania, in spite of the Decree of 5
July 1980. The Society said that about
100,000 people were still being held in a
state of slavery.

These allegations were rejected by the
Mauritanian authorities, whose representa-
tive made a declaration at the thirty-fourth
session of the Sub-Commission, inviting the
latter to send a delegation to study the sit-
uation. At the thirty-fifth session in 1983,
the Sub-Commission’s members made a
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point of expressing their gratitude to the
representative of Mauritania for the con-
structive and instructive attitude of the
Mauritanian government. They took the
view that Mauritania should be held up as
an example for the United Nations' future
work on slavery.

When submitting his report to the Sub-
Commission, Mr. Bossuyt said that the
director of the Anti-Slavery Society had
taken part in the mission as a personal
guest of the Mauritanian government.
Furthermore, he expressed his satisfaction
at the facilities that had been made avail-
able to him. It is true that the Mauritanian
government has displayed a courageous
attitude, since, as was pointed out by the
Sub-Commission expert: “All too often
when questions relating to human rights in
a particular country are raised within the
United Nations the country in question
merely denies the existence of the prob-
lems without really entering into a dialogue
with the United Nations agencies that rep-
resent the international community”’.

In his introductory remarks the expert
emphasized the fact that in his opinion
those who claimed that slavery still ex-
isted in Mauritania were in fact talking
about the poor social conditions, and that
they were complaining about de facto
rather than de jure inequalities. He made
the following summary of prevailing points
of view on the matter:

— slavery no longer really existed as such
in 1980 and the proclamation basically
confirmed a situation which already
existed;

— slavery did exist prior to 1980, but had
been eradicated since the proclamation;

— slavery had already declined dramati-
cally before the proclamation but some
forms of slavery still exist in certain iso-
lated areas, despite the proclamation;

— the proclamation has done nothing to
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alter the situation and slavery still exists
in Mauritania.

In his report the expert stated that he
was convinced that he had been able to
gather sufficient information and had heard
a sufficient number of opinions to be able
to assert that slavery as an institution en-
joying the protection of the law had genu-
inely been abolished in Mauritania; and
that he thought it was justified in future to
speak of the elimination of the “‘effects” of
slavery. Unfortunately he did not specify
what these effects were, stating merely that
one cannot rule out the possibility that in
isolated parts of the country where the
government has little influence it is poss-
ible that de facto situations of slavery still
exist.

He also stated that on visits to Nouak-
chott, Nouadhibou and Boghe he had been
able to see for himself that economic devel-
opment is the best means of eliminating
the effects of slavery. In view of the im-
portance that the international community
attaches to the abolition of slavery — a par-
ticularly serious violation of human dignity
— he appealed to all states, both jointly
and severally, to give effective and gener-
ous assistance to the campaign that the
Mauritanian government was waging to
eradicate the effects of slavery. Further-
more, he recommended that the govern-
ment of the Islamic Republic of Maurita-
nia should:

(a) Take the necessary steps to ratify
or accede to the international human rights
instruments, including those adopted under
the auspices of the specialized agencies, to
which Mauritania is not yet a party;

(b) Promulgate an implementing de-
cree, pursuant to the Ordinance of 9 No-
vember 1981, declaring that applications
for compensation made by former masters
of slaves more than three years after the



abolition of slavery shall no longer be ad-
missible;

(c) Proceed to set up a specific body
which would be entrusted with co-ordi-
nating the struggle against slavery and to
which any person experiencing difficulties
in this field could apply

(d) Involve former slaves to a greater

extent in the struggle against the conse-

quences of slavery;

(e) Carry out the reform of the civil
status legislation now in preparation, in
such a manner that it can become, inter
alia, a means of helping former slaves to
become conscious of their legal personality
as free men;

(f) Issue a circular once again drawing
the attention of the administrative authori-
ties to the unlawful character of slavery
and laying particular stress on their obliga-
tion to refer to the judicial authorities any
breach of that prohibition which may
come to their knowledge;

(g) Disseminate at frequent intervals
through the communications media in all
the languages of the country, including
Hassaniyab, programmes which stress the
importance of the abolition of slavery and
the conclusions to be drawn from that
abolition;

(h) Invite the religious authorities to
explain that the abolition of slavery has
been decided upon in conformity with the
Shari’a;

(i) Inform the public more widely of
the criminal penalties applicable to former
slave-owners who ill-treat or victimize their
former slaves;

(i) Strengthen social inspection, espe-
cially in the field of employment relations,
with regard to former slaves who have re-
mained with their former master of their
own free will;

(k) Pursue actively its policy of estab-
lishing new schools, particularly in the agri-
cultural sector, where the greatest number

of former slaves are to be found;

(1) Develop sociological research on
Mauritanian sociaty;

(m) Study the possibility of forming
and establishing small handicraft enter-
prises;

(n) Encourage former slaves to become
owners of livestock by granting them loans
on concessional terms.

The expert also recommended, inter
alia, that the Sub-Commission forward a
copy of the report to the member states as
well as to the specialized agencies and insti-
tutions of the United Nations, inviting the
latter to examine, in the light of the said
report, what assistance they could give
Mauritania with a view to helping eradicate
the effects of slavery.

It is, of course, true, as the expert said,
that the aim of the mission was not to con-
duct a legal inquity or scientific study; it
was essentially a fact-finding, consultative
mission carried out on behalf of a United
Nations agency at the invitation of the
Government of the Islamic Republic of
Mauritania. Nevertheless, it must be noted
that the report does not mention some
points which are extremely useful for an
understanding of the phenomenon of slav-
ery in Mauritania and for the definitive
abolition of this phenomenon. These
aspects may be summarised as follows:

— since slavery is not regarded as a racial
phenomen in Mauritania, why does it
involve only blacks? The expert pointed
out that there were cases of white slaves
working for white masters, but that this
was exceptional;

— How many slaves actually exist in Maru-
itania? What is the breakdown accord-
ing to ethnic group as well as within the
population?;

— How can one define the problem of
slavery and improve the situation of
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former slaves in the absence of any
figures?

— As Mauritanians have justified their use
of slaves on religious grounds, how will
the Mauritanian authorities reconcile
their desire to eradicate slavery with the
teachings of certain ‘‘ulemas’ and with
the people’s mentality?

— How can one protect de facto slaves
living with their masters’ families (this
includes nomadic slaves who have be-
come domestic slaves as a result of eco-
nomic problems arising mainly from
drought)? The argument advanced by
the Mauritanian authorities is that there
is a labour code and that these people
are paid wages.

On the other hand, in a letter submitted
to the expert by people purporting to be-
long to the ““El Hor’’ movement it is stated
that ‘‘the problem in Mauritania at present
is not to eradicate the effects of slavery but
to eradicate slavery itself’’. El Hor is a
movement which includes the Haratines,
descendents of black slaves who have been
set free. Contrary to the interpretation
which claims that this movement is one of
emancipation of blacks as part of a general
struggle against whites, El Hor has always
been opposed to the use of the Haratines in
a cultural and racial conflict. According to
El Hor, there are still slaves in the interior
of the country who are totally subjugated,
who have never heard of the abolition of
slavery and for whom the term would not
mean anything anyway. In the towns and
at the courts there are slaves who carry out
the tasks of servants without any remun-
eration whatsoever (just as there are in
front of the tents in the interior of the
country) and who, even if they had heard
of the Decree of July 1980, would be
physically unable to, get out of the situa-
tion in which they find themselves. In its
letter E] Hor expressed the wish that active
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elements favourable to emancipation
should become more involved in the eco-
nomic and social projects which, until
then, had all too often been entrusted to
the sons of feudal lords. The movement
declared that a genuine desire to abolish
slavery should be matched in practice by
a real effort on the part of the govern-
ment to implement the new policies. And
that in effect, if no action is taken immedi-
ately, there is no reason to hope that slav-
ery will ever be abolished, or to believe
that the Mauritanian government ever seri-
ously intended to achieve this.

The position of El Hor, which claims
that slaves and Haratines have an active
part to play as fullstatus citizens and not
as mere tools, whatever the level involved,
is indeed convincing. One simply cannot
overlook the fact that a social phenomenon
with long and deep roots does not disap-
pear at a stroke as soon as a law is enacted.
Although time is needed to change such a
situation, concerted action is also required
to change the status of former slaves.

At the thirty-sixth session of the Sub-
Commission the representative of the Is-
lamic Republic of Mauritania produced a
note on ‘’slavery in Mauritania” the pur-
pose of which, he said, was to explain the
facts of this phenomenon by elucidating its
origins, development and possible solu-
tions. After painting a grim picture of the
country’s economic situation, the repre-
sentative pointed out that *“the Maurita-
nian Government, aware as it is of eco-
nomic factors and of the resultant eco-
nomic problems, has decided to abolish
slavery once and for all”. and that ‘“‘this
decision should form a suitable framework
for an overall emancipation programme
which places this problem in its proper
context, i.e. the fight against under-devel-
opment in all its forms’. This remark by
the representative of the Mauritanian
Government is noteworthy in that it



appears to be wellfounded. By financing
projects intended exclusively for former
slaves does one not run the risk of creating
an atmosphere of animosity amongst the
poor sections of the population? On this
question of financial aid it would appear
wiser to draw up projects to benefit former
slaves and the poorer classes without dis-
tinction. But this should not have prevented
statistics from being prepared on the extent
of the phenomenon of slavery. Although at
present there are no reliable figures it is
nevertheless true that the practice of slavery
continues on a broad scale.

Should one not be apprehensive that a

decision as important as that of abolishing
slavery is difficult to implement simply be-
cause it is dictated by economic interests?
Mr Bossuyt emphasized in his report that
“‘Mauritania would doubtless be very disap-
pointed if the international community
were to shirk its duty of expressing solidar-
ity in this field”. It is true that the help of
the international community is vital if the
integration of former slaves into the life of
the country is to be facilitated but it is also
necessary that penal sanctions be imple-
mented against some former masters who
continue to torture and harass their former
slaves.

Peru
Violence and Abuses in Ayacucho

After twelve years of a de facto military
régime, Peru gradually returned to a demo-
cratic system. In 1978 a Constituent As-
sembly was elected by popular vote and
given the task of drafting a new Constitu-
tion. All the political forces in Peru had the
possibility of being represented in the Con-
stituent Assembly and of taking part in the
drafting of the Constitution.

The Constitution was finally adopted by
popular plebiscite and entered into force in
July 1980.! It contains a number of norms
that have been carefully drawn up to pro-
vide satisfactory protection for human
rights and provide the people with legal re-
medies for ensuring the observance of their
rights. With the Presidential, legislative and
municipal elections of 1980, the process of
restoring democracy was completed.

Unhappily, the constitutional and dem-
ocratic system in this country of 18 million
inhabitants is once again threatened. In the
mountainous region to the south, which in-
cludes the departments of Ayacucho, Apu-
rimac and Huancavélica, with 500,000 in-
habitants, there have been political assassi-
nations, torture, disappearances and other
violations of human rights. Figures supplied
by the government indicate that, between
May 1980 and July 1984, 4,145 persons
have met a violent death.

The origins of the violence
and its victims

The political violence has a dual origin.
On the one hand there is an armed revolu-

1) ICJ Review No. 27, December 1981, where an analysis of the Constitution is made.
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tionary body, organised on a military basis,
which has turned its back on participation
in the democratic process in favour of
fighting the government. It is known as
‘Shining Path’. On the other hand, the
armed forces and police have had recourse
to illicit methods that violate human rights
and the rule of law in striving to stamp out
the revolutionary organisation.

Shining Path is an underground organisa-
tion of Maoist tendencies, and is composed
mainly of young people from the Ayacucho
region, where the group settled ten years
ago to do political work. Its militants are
familiar with the geography of the area
and the people, and look for a social base
among the poor indigenous peasants, by
giving the Maoist message a strong ethnic
and regional content. Ayacucho and the
neighbouring departments form one of the
poorest areas of the country, where govern-
ment investment to lift it out of its eco-
nomic and social backwardness has been
minimal. The life expectancy of the people
in this area is eleven years less than in other
parts of the country.

The victims of the violence practised by
Shining Path have, in general, been persons
in the more subordinate strata of the power
structure (village mayors, local judges, pol-
ice and soldiers) but have also included
members of the indigenous peasant popula-
tion who do not support or actually op-
pose the activities and doctrines of Shining
Path. There have also been major acts of
sabotage and terrorism which have spread
to other areas of the country, including the
capital — Lima. In 1982, the organisation
intensified its armed action. There were
more direct clashes with the police and
armed forces, the main example being an
armed assault against the prison of Ayacu-
cho, when most of the prisoners were freed.

The response of the government has
been military and violent. In October 1981,
the Executive Power, invoking article 231
of the Constitution?, proclaimed a State of
Emergency in Ayacucho and neighbouring
provinces. Later, in December 1982, they
were designated an ‘‘emergency zone'' and
placed under the “‘politico-military control”
of the army. The first to be sent to fight
the guerrillas were the ‘‘Sinchis’’, an anti-
guerrilla police group; then the armed forces
were sentin, The methods used by the zone
command were similar to those of the ‘dir-
ty war’’ as in Argentina and rapidly led to
large-scale violation of human rights. Never-
theless, the State of Emergency has been
renewed several times.

Of the official figure of 4,145 deaths as
a result of political violence, it was reported
that 2,074 were *‘‘subversive delinquents'’
or ‘“terrorists’’, that is, members of Shining
Path; 1,923 were civilians and 148 were
members of the security forces. Human
rights organisations in Peru believe the total
number of deaths is higher than the figure
given by the government. There is no way
of knowing whether nearly 50% of the vic-
tims were really “subversive delinquents’
and, if so, in what circumstances they died.
Throughout 1983, the politico-military
command issued a large number of official
communiqués reporting armed clashes in
places that were never clearly defined, re-
sulting in the death of subversives who
were never named, while there were virtual-
ly no victims among the security forces.
Nor were subversives ever wounded or
taken prisoner.

As regards the deaths among the civilian
population, the official figures do not indi-
cate who was responsible. Shining Path was
undoubtedly responsible for many, given
the massacre of peasants in which it was

2) Art. 231 authorises the proclamation, in serious situations, of two kinds of emergency measure —

the State of Emergency and the State of Siege.
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involved in certain areas, and which was
widely publicised by the government and
press. But it is equally certain that the sec-
urity forces were even more to blame.
Numerous accusations and charges made
by first-hand witnesses and survivors report
the assassination of civilians by military
and/or police forces.

For example, on 1 August 1984, six
peasants who were members of the Nation-
al Presbyterian Church were killed in Call-
qui, and the military command attributed
the crime to Shining Path. It was later dis-
covered from first-hand evidence that the
six evangelists had been dragged out of the
church, where they were taking part in a
religious service together with other people,
by troops of the Marine Infantry from
Callqui (in the neighbourhood of Huanta)
and shot only a few metres from the
church. None of the people attending the
service were armed, and naturally there was
no struggle or resistance. ,

In the last few months, the Peruvian
people learnt with horror of the discovery
in the neighbourhood of Huanta of about
100 corpses buried without clothes in three
common graves, their hands tied behind
their backs, killed by gunshots. In the case
of those who were identified, it was found
that they were people who had been arrest-
ed in their homes by uniformed men and
about whom their families had known no-
thing more.

Such cases lend credibility to the accu-
sations made in the Peruvian parliament
and press, and to the concern expressed by
the human rights organisations, that securi-
ty forces were carrying out “‘extra-judicial
executions’’.

On 10 October 1984, the Public Prose-
cutor® submitted to the civilian authorities
a criminal charge against the commanding
officer of the Marine barracks at Huanta for
multiple aggravated homicide and other of-
fences, following the discovery in August of
a grave at Pucayacu containing 50 bodies.

Forced and involuntary
disappearances

The Andean Commission of Jurists, a re-
gional body with its headquarters in Lima,
estimated that by July 1984 the number of
people who had disappeared in the emer-
gency zone amounted to 904, according to
the complaints made before the Office of
the Public Prosecutor. Of these cases, 129
had occurred in July.

The families of the people who have dis-
appeared are forced to tread the same dis-
tressing path as the families of persons who
have disappeared in other Latin American
countries, despite the constitutional system
in force in Peru, The police and military
posts where they go for help deny the ar-
rests, and if the families bring a charge be-
fore the Office of the Public Prosecutor —
which has to be done through the medium
of the Provincial Prosecutor — the former
has little possibility of obtaining results in
the inquiries that are set in motion, since
the authorities concerned either fail to re-
ply to the Office's requests for a report or
simply continue to deny that the persons
have been detained.

This situation is extremely serious and is
beginning to arouse public opinion in Peru.

3) In Peru the Public Prosecutor, in addition to his responsibility for prosecutions, exercises a role
comparable to an Ombudsman. Among his functions are to ensure the correct application of the
law, the independence of the Judiciary, and the protection of human rights and correct police pro-
cedures. He is entitled to be present at the interrogation of suspects.
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Breaches of the Law

The State of Emergency, which is care-
fully regulated by the new Peruvian Consti-
tution, authorises the suspension of four
fundamental rights only, namely those of
not being arrested save by judicial order
(article 2,20, g, of the Constitution); in-
violability of the home (article 2,7); free-
dom of assembly (article 2,10); and free-
dom of movement (transit or circulation)
(article 2,9). All the other rights guaranteed
by the Constitution and the law remain in
force. In spite of this, the trend of events
shows that the situation has become much
worse and that since the Executive granted
wide powers to the military in charge of
the emergency zone, they have grossly
abused them. As a result, torture, ill-treat-
ment, the maintenance of detainees incom-
municado for a long period of time* and
disappearances have become every-day oc-
currences, and severe restrictions have been
placed on the powers of the Judiciary and
the Office of the Public Prosecutor in the
emergency zone. The military command
has declared that it is entitled to transfer
the assignment of legal proceedings from
one judge to another, as it did in the case
of the eight journalists who were assassinat-
ed in January 1983 in Uchuraccay (a small
village in Ayacucho), causing an interna-
tional scandal.

In addition to the repression conducted
by the State security forces, they have been
promoting the training of para-military
groups of civilians who are used as guides,
back-up groups and, in many cases, for
combat purposes against the members of

Shining Path. On certain occasions, the
para-military groups have become involved
in violent clashes with other idigenous
communities with whom they have long-
standing quarrels, leading to abuses and
deaths. '

Danger for Democracy

The escalation of violence, the militari-
sation of society, the fact that the armed
forces are starting to take decisions that are
the province of civilian authorities, com-
bined with the violations of human rights,
represent a serious and specific threat to
democracy. Those in authority should re-
call the experiences of other Latin Ameri-
can countries in the last decade and realise
in time that the rule of law and democracy
cannot be safequarded by methods which
violate the very values they are supposed to
defend.

The Peruvian government should also re-
double its efforts to introduce economic,
social and cultural measures to bring the
peoples of the Sierra (high table-land) out
of their profoundly backward state, thus
depriving Shining Path of the support it has
gained among the indigenous peasants. Sub-
version and terrorism must be combatted
within the law and with respect for human
rights, so that the forces of democracy,
which unquestionably constitute the great
majority in Peru, will be able to overcome
the escalating violence of Shining Path and
the armed forces. This is not only vital for
Peru but of immense importance for the
rest of Latin America.

4) The Constitution facilitates such abuses since it provides that ‘‘terrorists’’ may be kept in custody
for 15 days without being brought before a judge (article 2,20, g). This is an exception to the gen-
eral rule that every arrested person shall be brought before a judge within 24 hours.
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The Philippines

A three-member mission of the Interna-
tional Commission of Jurists visited the
Philippines from 31 December 1983 to 14
January 1984. The members of the mission
were: Professor Virginia A. Leary of the
United States, Mr. A.A.T. Ellis, Q.C. of
New Zealand, and Dr. Kurt Madlener of
the Federal Republic of Germany. Their
terms of reference were to assess the human
rights situation since the lifting of martial
law in January 1981, including economic
and social rights, as well as civil and politi-
cal rights.

Members of the mission travelled north
to Bagnio and Legaspi in Luzon, and south
to Davao City in Mindanao, Cebu City in
Cebu and Bacolod in Negros, to receive
first-hand information. They interviewed
government officials, military officers, op-
position leaders, lawyers and members of
the judiciary, prisoners and other persons
with first-hand information concerning hu-
man rights violations, community workers
and members of the hierarchy of the Ca-
tholic church, university professors, diplo-
mats in foreign embassies, trade unionists
and human rights activists.

In their report* entitled: ‘The Philip-
pines: Human Rights After Martial Law’,
they deal with four main subjects: human
rights abuses by the military and security
forces; legal limitations and restrictions on
human rights; the independence of the ju-
diciary and the legal professions; and eco-
nomic and social rights.

The following extracts from the report
illustrate the situation of human rights in
the Philippines.

Abuses by the Armed Forces
and Police

“Military and security forces have be-
come powerful institutions within Philip-
pine society. The growing role of military
forces in Philippine society is commonly
referred to as militarisation. This process,
set in motion from 1972 to 1981, is con-
tinuing despite the lifting of martial law...
The insidious effects of militarisation are
apparent in the extra-judicial killings by
the military, arbitrary arrest of suspected
persons, torture, prolonged detention, and
hamletting; all carried out by military or
security forces.”

On ‘salvaging’ (a term used in the Philip-
pines to refer to summary execution or ex-
trajudicial killings), massacres and disap-
pearances, the report cites the estimate
made by Task Force Detainees (TFD), an
organisation of the Association of the Ma-
fore Religious Superiors of the Catholic
Church. According to this report, there
were, in the first nine months of 1983, 191
‘salvagings’, 126 massacres and 74 disap-
pearances carried out by the armed forces
in Mindanao alone. The report qualifies
this estimate by stating that: ‘‘these figures
are necessarily approximate, but they err,
if at all, on the conservative side since
many incidents are unreported’. After
dealing extensively with four specific inci-
dents of ‘salvaging’, the report concluded:
‘‘the above four incidents of ‘salvaging’ and
massacres are only a small sample of many
similar cases reported to us and confirmed
by us in interviews with witnesses and by

* The 123-page report is available from the International Commission of Jurists, B.P. 120, 1224
Geneva, Switzerland, or 777, U.N. Plaza, New York, N.Y. 10017, U.S.A., at US$5 or SFr.12.50,

plus postage.
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written documentation... The information
we obtained confirms allegations of exten-
sive ‘salvaging’ and massacres by the mili-
tary made by other human rights organisa-
tions. Killings by the military are increas-
ing.”

On arbitrary arrests and torture, the re-
port states: ‘“We received ample evidence...
that arbitrary arrests of individuals was a
widespread occurrence in the Philippines.
Evidence of concern for the poor and op-
pressed, participation in activities to aid
the underprivileged and dissent from gov-
ernment policies have been taken as evi-
dence of incitement to rebellion, subver-
sion or affiliation with the New People’s
Army. Church workers, human rights ac-
tivists, legal aid lawyers, militant labour
leaders and recently outspoken journalists,
have been particularly subject to arrest on
flimsy grounds. In many cases, such per-
sons are held for lengthy periods and then
released often without trial because of in-
sufficient evidence. Often they are tortured.
Detention, fears of torture and instances of
actual torture are powerful means used to
suppress dissent."’

The government has issued an order for-
bidding the practice of ‘hamletting’, a term
used for the herding of rural residents into
special camps by military or civilian au-
thorities, allegedly to protect them from
the rebels of the New People’s Army. The
report states, however, that despite the
order the practice is continuing.

“The farmers frequently claim that dan-
ger from the rebels is not such as to require
these evacuations; they claim that the true
purpose of hamletting is to force them off
their land so that it may be used by power-
ful corporations or officials. Hamletting
causes severe economic and personal disrup-
tion to large numbers of individuals and is
a serious violation of the rights of the indi-
viduals involved... The evidence is strong,
based on the careful reports of the respected
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Integrated Bar of the Philippines and others,
that hamletting under orders of the armed
forces is continuing in some areas despite
the order of Minister {of National Defense]
Enrile. The practice is a serious infringe-
ment of the rights of the hamletted resi-
dents to freedom of abode and movement.
It subjects them to extreme psychological
pressure and physical and economi¢ depri-
vation.”

Legal limitations and
restrictions on human rights

After analysing the Constitutional provi-
sions, laws and decrees, the report con-
cludes that: ‘“‘Despite the lifting of martial
law in 1981, numerous features of the law
indicate clearly that the Philippines is still a
dictatorship, and not the democratic form
of government which President Marcos
claims to project. Amendment no. 6 of the
1973 Constitution (adopted in 1976 during
the martial law period) permits President
Marcos to issue decrees and letters of in-
struction which form part of the law of the
land. President Marcos has freely availed
himself of this right to legislate. He has is-
sued more than 900 decrees, orders and let-
ters of instruction. His decree-making pow-
ers have been upheld by the Supreme Court.
Safeguards under the Constitution and un-
der the Rules of Court concerning arrest
and detention have been completely set
aside by Presidential Decrees. A person
may be held indefinitely under a so-called
Preventive Detention Action on the author-
ity of the President, and he has no means
of obtaining judicial redress even if his de-
tention lasts for years. No effective civil
remedies are available against the state for
injury, loss and damage caused by illegal
abuses by the armed forces and police.”
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The independence of the judiciary
and the legal profession

On the independence of the judiciary,
the report states: ‘‘Criticism and scrutiny
of the judiciary will undoubtedly continue,
however, as long as corruption and bribery
continue within the ranks of the judiciary.
Relatives of detained persons whom we
interviewed shared the widely-held belief
that bribery expedited the release of de-
tainees... We also heard from many sources
that most judges are susceptible to politi-
cal and social pressures, and the military
in particular blatantly tried to use such in-
fluence, for example, by mounting an un-
warrantably large presence at a court hear-
ing, or briefing judges as to the current
state of armed insurgency. It is hard to as-
sess this except by reference to the deci-
sions handed down by the courts. The Su-
preme Court’s decisions on the legitimacy
of the ‘1973 Constitution, the constitution-
ality of the Judiciary Reorganisation Act,
1980, and its failure to intervene in cases
of alleged gross violations of human rights,
as well as its support of President Marcos'
power to legislate by decree, have led to
the conclusion that the Supreme Court, as
well as lower courts, have abdicated their
independence and become subservient to
the executive.’’

On the role played by the legal profes-
sion, in addition to the stand taken by the
Integrated Bar Association, the report men-
tions specifically the part played by private
lawyers’ organisations formed to assist those
who suffer at the hand of the executive,
and states that: ““The combined efforts of
these lawyers and church agencies are the
real basis of hope for improvement. If their
efforts are recognised by the Executive
Government, especially the military/police,
and if they are supported by the judiciary
at all levels, substantial improvements may
be to hand.”

Economic and Social Rights

The report analyses the economic situa-
tion, the restrictions on freedom of associa-
tion and other trade union rights, the con-
dition of labourers working in the Bataan
Export Processing Zone and in the sugar
plantations, the implementation of land re-
forms, the state of the health services and
the situation of tribals. Among the conclu-
sions on these subjects are:

— ““The Philippines is in a serious economic
crisis... The severity of the present eco-
nomic crisis is attributable in major part
to the Marcos administration which has
been in power since 1966;

— Corruption, inefficiency, ‘cronyism’,
government spending on prestige proj-
ects and an export-oriented industrialisa-
tion policy have contributed to the crisis
which is depriving Filipinos of their eco-
nomic and social rights;

— Freedom of association and trade union
rights are severely curtailed by provi-
sions of the Labour Code;

— Unsatisfactory living and working condi-
tions of workers in the Bataan Export
Processing Zone and of sugar plantation
workers on the island of Negros are par-
ticularly egregious examples of the sub-
standard situation of workers in the Phi-
lippines;

— The agrarian reform programme is a
laudable objective and has had some
positive results. Very few tenant farmers
have become owners, many have de-
faulted on payments and are deeply in
debt. Doubts persist as to the successful
implementation of the programme;

— The health situation... is bad. Malnutri-
tion is widespread, curable diseases take
many lives and health facilities are un-
available for much of the population,
particularly in rural areas. The adoption
of primary health care as a key strategy...
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is a positive step... but remains to be im-
plemented;

— The survival of the tribal communities in
many parts of the Philippines is threat-
ened by the exploitation of the resources
of their ancestral lands by Philippine
and foreign enterprises.”

The report acknowledges that “the lifting
of martial law in 1981 was a positive step
despite the continuation of many of its
features. It signalled a move towards nor-
malisation; civilians are no longer tried by
military courts or commission; fewer per-
sons are held in detention.” However, the
report has made several recommendations
to ensure a return to democratic govern-
ment and the protection of human rights.

Among the recommendations are the
abolition of the Presidential power to legis-
late by decree and to arrest and detain
without trial; full restoration of habeas cor-

pus; repeal of laws making non-violent po-
litical activities criminal offences, trial of
the military by civilian courts for offences
against civilians; termination of abuses; re-
peal of repressive labour laws; and restora-
tion of other economic and social rights as
well as civil and political rights.

The Conclusions and Recommendations
of the ICJ mission are reinforced by the
latest report of Task Force Detainees
(TFD), covering the period between Jan-
uary—June 1984. According to this, the
repressive practices continue in the form of
arbitrary arrests, torture, disappearances,
and ‘salvaging’. There is doéumented evi-
dence that during the period January—June
1984, 798 persons were arrested for politi-
cal reasons and there were 53 cases of dis-
appearances and 108 cases of ‘salvaging’,
showing an increase of approximately 50%
in comparison with the first six months of
1983.

South Africa

The South African government’s attempt
to transfer KaNgwane to Swaziland was ex-
tensively discussed in ICJ Review No. 32.
A proposal of this nature had been seen as
another modification of the apartheid poli-
cy in South Africa and as a striking exam-
ple of the lengths to which the regime is
prepared to go to ensure separate develop-
ment of the white and black population in
the country. When the Review had gone
to press the South African government de-
cided to disband the commission respon-
sible for conducting investigations into this
transfer proposal. In future the government
will consider only proposals made jointly
by the leaders of Swaziland and KaNgwane.
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As the leaders of KaNgwane are opposed to
any form of integration of their country
with Swaziland such a joint proposal seems
unlikely.

Since the beginning of the second half
of 1984 an atmosphere of violence has
reigned in South Africa, with almost 200
dead and thousands injured among the
black population. This situation was pre-
dictable since the South African govern-
ment had decided to erect a legal barrier
between the coloureds and Indians on the
one hand and the black majority on the
other. Furthermore, the vast majority of
coloureds and Indians have refused to co-
operate in what is called ‘‘the Parliament of



apartheid”’, boycotting elections to the Par-
liament, to protest the fact that blacks are
completely excluded from the parliamenta-
ry process and responsibility for black af-
fairs lies directly with the head of state. The
first consequence of the implementation of
the new South African constitution was a
reappearance of the spectre of Soweto.
While the coloured and Indian communities
were boycotting the new institutions, the
black townships were the scene of clashes
between the “security’’ forces and black
schoolchildren demanding reforms. Whilst
rent increases in several townships acted as
a catalyst, the exasperation of a black com-
munity bereft of all rights is undoubtedly
the real cause of the flare-up of violence
which is at present sweeping the country.

This situation is hardly surprising since
as was pointed out by Marion Raoul:
“From now on one can no longer entirely
rule out the possibility that the victims of
apartheid will resort to force. Faced with
the institutional and physical violence
which is directed against them, some of
them regard the use of force as being the
ultimate means of obtaining recognition
of their fundamental rights”"!. However,
the South African government does not
see things in this light, and is even strength-
ening its repressive arsenal in order to
ensure the permanence of white power.
Arbitrary arrests, detention without trial,
torture, inhuman and degrading treatment,
detainees dying in custody: such is the
gloomy picture of the situation in South
Africa at the end of 1984. To this one
must add the continued use of that terrible
instrument of repression Section 28 of the
Internal Security Act, as well as the policy
of forced resettlement which continues un-
abated.

Detention

More than 100,000 people are languish-
ing in South African jails. Some prisons are
worse than others, for example, Fauresmith
prison is overcrowded by 352%; those in
East London, Port Elisabeth and Bloem-
fontein are overcrowded by 146%, 131%
and 207% respectively. The situation of
child prisoners is equally grave. More than
one thousand children below the age of 18
are in prison. According to a report by the
KAIROS working group, 403 of these chil-
dren had been sentenced for criminal of-
fences and among the others who were
awaiting sentence there were two children
aged 10 and 11 years.

The number of detainees is constantly
growing and the target groups that are the
worst hit are the militants of the anti-apart-
heid organisations, schoolchildren and stu-
dents. Although some of these detentions
are only short-term a relatively high num-
ber of detainees are being held, most of
them in ‘‘administrative detention’’ under
Section 28 of the Internal Security Act.

Section 28 gives the authorities the pow-
er to arrest and detain an individual with-
out trial, bypassing normal procedures.
“Administrative or preventive detention’’
may be indefinite and is used to isolate an
individual from society, to prevent him
from doing something the Minister of Law
and Order thinks he might do. An individu-
al detained on this basis is entitled to no
protection whatsoever.

Several cases of detainees who died
during detention were recorded at the be-
ginning of the second half of 1984. For ex-
ample, a 23-year-old student, Mthethusa
Ephraim Thausanga was found hanging in
his cell at Durban central prison during the

1) The Universal Declaration of Human Rights and the South African Reality, UNESCO 1983, p. 93.
A ICJ study commissioned by UNESCO and prepared by Marion Raoul, former ICJ legal officer.
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week-end of 25/26 August. Before this date,
his lawyers had drawn the authorities’ at-
tention to the mental illness from which he
was obviously suffering; they had done all
they could to get him transferred to a hos-
pital where he could be given psychiatric
treatment, but in vain. Mthethusa was a vic-
tim of solitary confinement (imposed under
Section 29 of the Internal Security Act).

The autopsy on Ngalo Johannes Bona-
kele who died on 16 July 1984, at Parys
police station revealed that Ngalo died as a
result of serious internal injuries, probably
an internal haemorrhage. Mr Terror Lekota,
the publicity secretary of the UDF, de-
clared that he had witnessed a man match-
ing Ngalo’s description being beaten while
he was at Parys police station a few hours
before his death.

Sipele Mxolisi died at Sulenkama hospital

' after a lengthy period of detention at the

Transkei security police station. The cause
of his death is unknown. Transkei security
police maintain that he had been released
before being admitted to hospital, but his
widow pointed out that she was never in-
formed of his release nor of his transfer to
the hospital. However, the strangest aspect
of all is that the victim’s clothes were still
in the prison at the time he died.

Medical negligence during detention was
probably the cause of Thisikhudo Samuel
Mugivhela’s death, but no inquiry has yet
been opened.

These deaths in custody are a chilling
example of the South African government’s
idea of protecting detainees, As long as de-
tainees can be held secretly and as long as
they can be interrogated by the security
police without any legal protection the toll
of such victims will continue to rise.

Torture
In addition to these deaths, the South
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African press and the Detainees’ Parents
Support Committee have reported a num-
ber of cases of torture and ill-treatment. A
detainee named Mandla Ndlore informed
the judge of Ermelo that two members of
the security police had beaten him up so
violently on his arrest that the shock to his
eardrums had prevented him from hearing
for two weeks.

Another detainee declared before the
court of Vereeniging that he had been tor-
tured by the police. He claimed that police-
men had applied electric shocks to his geni-
tals and placed a plastic bag over his head
until he became unconscious. At Brixton
police station several detainees were seri-
ously injured following acts of torture com-
mitted by members of the South African
police. It is alleged that after being inter-
rogated, the policemen kicked them, twist-
ed their arms, stuffed stockings down their
mouths and gave them electric shocks.

South Africa celebrated the year of
George Orwell’s ‘1984" with the installa-
tion of closed-circuit television in the coun-
try's prisons. The decision to install these
systems had already been announced in
Parliament in May, 1983 by the Minister of
Law and Order, Mr Louis le Grange. The
latter had indicated that the aim was to
prevent suicides, Following a number of
protests against this decision the Minister
undertook to consult the opinion of all
sections of the community and the advice
of experts before it was implemented.
When one realises that the installation of
these closed circuit TVs means that detain-
ees’ cells have to be permanently illumi-
nated one cannot help taking the view that
apart from interfering with detainees’ pri-
vate lives, the South African authorities’
aim was to increase the number of cases of
depression amongst black prisoners. De-
spite the undertaking given by the Minister
of Law and Order, proof that his decision
has been implemented is contained in the
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account of a detainee, Mr Peter Makgoba,
who was detained for 12 days at John
Vorster Square last May. Mr Makgoba de-
clared that the closed circuit television sys-
tem is indeed in operation at John Vorster
Square, and that he had seen the perma-
nent electronic “eye’ in his cell, as well as
the monitor in the warden’s office. The
only explanation the police gave to justify
the installation of this system was that
closed circuit television systems are used all
over the world and very widely in “stores,
factories etc.”

As was pointed out by Mr Nicholas
Haysom from the Centre for Applied Legal
Studies, “The installation of such a camera
in a cell may constitute an extra punitive
element in the already punitive nature of
solitary confinement. Indeed, the institu-
tion of closed circuit TV may in itself con-
stitute a cruel and unusual punishment...
Surely the first preventive measure against
suicide by detainees is to provide for proper
legal protection against abuses by police-
men, and for proper means of enforcing
the rights that detainees may have’’.2

Forced resettlement

This aspect of apartheid policy contin-
ues to be a source of daily worry for the
black population of South Africa, who are
constantly being forcibly transferred by the
South African government to be resettled
in the so-called “independent bantustans’’.
The South African government uses this
device to make these blacks foreigners in
the country of their birth, and thinks that
it can thus disown all responsibility for
them, disregarding the fruits of their labour,

which have done so much to contribute to
the country’s economic prosperity. One of
the most cynical examples of the forced re-
settlement policy was described in a letter
addressed to, amongst others, the Interna-
tional Commission of Jurists by Bishop
Desmond Tutu, General Secretary of the
South African Council of Churches and
winner of the Nobel Peace Prize. In his let-
ter, Bishop Tutu states that ‘“During the
last few days (of July 1984) the South Afri-
can authorities have repeatedly destroyed
plastic shelters of ‘‘squatters” in Crossroads
(Cape Town). Men, women and children
have had to jump out of bed and stand
shivering in the rainy South African winter
as government officials first ripped plastic
sheets off the wattle frameworks and then
removed the wood. This is regarded as the
appropriate way to convince people to
move ‘voluntarily’ to Khayelitsha — a new-
ly assigned township 35 km from Cape
Town. Further the allocation of control at
Khayelitsha will be used to sift out *ille-
gals” and deport them over 600 kilometres
to starving areas in Transkei and Ciskei’".

This example given by Bishop Desmond
Tutu is self-explanatory. It is an eloquent
illustration of the fact that the South Afri-
can government is persisting in its apart-
heid policy, the ultimate aim of which is
the expropriation and exclusion of the
black majority from South Africa. By the
end of 1984 more than eight million South
Africans will have been stripped of their
South African citizenship, and deprived of
the right to work or to live in South Africa.
More than three and a half million blacks
have already been forcibly resettled and
more than two million are threatened with
deportation at any time.

2) In Lawyers for Human Rights, Bulletin no. 4, August 1984, pp. 103104,
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South Korea

ICJ Review No. 26 (June 1981) described
the adoption of the new Constitu-
tion in October 1980, the large-scale arrests
and the restrictions imposed on politicians,
journalists, scholars and others under the
campaign launched by the government in
June 1980 for the ‘purification of society’.

The three years beginning in 1982
were less eventful and there were some
positive developments in the release of
political and other prisoners through
amnesties granted by the President.

In March 1982, a total of 2,863 persons,
mostly political prisoners, were released
and the death sentence imposed on the
prominent opposition leader, Mr. Kim Dae
Jung, was reduced to a prison term of
twenty years. In December 1982 his prison
term was suspended and he was permitted
to travel to the United States for medical
treatment.

In two amnesties granted in August and
December 1983, another 306 political
prisoners were released and the 1981 ban
imposed on 567 persons from taking part
in political activities was reduced to 300
persons.

While these amnesties are to be wel-
comed there remain about 300 persons im-
prisoned for political reasons. Also, civil
liberties continued to be severely restricted
by repressive laws, in particular the
National Security Law (NSL) and the Law
on Assemblies and Demonstrations (LAD).

National Security Law

Under this Law, ‘any person who has
organised an association or group for the
purpose of assuming the title of the govern-
ment or disturbing the state’ can be pun-
ished for ‘anti-state activities’, a phrase nor-
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mally associated with the legal system of
the U.S.S.R. The vagueness of this phrase
is hardly compatible with the requirement
for precision in a penal law. Punishment
under this law ranges from a minimum
sentence of five years to a death sentence.

The following are some examples of
prosecutions under this law illustrating
the scope of the concept of ‘anti-state
activities’:

In January 1982, Mr. Lee Tae Bok, a
Catholic publisher, was sentenced to life
imprisonment, later reduced to imprison-
ment for twenty years, for publishing and
distributing marxist books and organising
student and labour groups. The books com-
plained of included ‘Development of Capi-
talism’ by Maurice Dobb, a well-known
British marxist economist.

In February 1983, nineteen students
were detained for up to three weeks. One
was subsequently charged with anti-state
activities for preparing a document analys-
ing South Korean society.

In December 1983, the Director and
two professors at the Christian Institute
for the Study of Justice and Development
(CIJSD) were arrested for having com-
mented favourably on the North Korean
proposal for unification in a research
study on the presentation of the unifica-
tion issue in current school books. They
were charged with attempting to dissemi-
nate ideologies sympathetic to the North
Korean cause and calling for the establish-
ment of a socialist régime in a unified
Korea. Following international representa-
tions on their behalf, they were released
but on condition that the charges against
them remain pending for a probation
period of two years. At the time of their
arrest the ICJ represented to the govern-
ment that an open discussion on such a



crucial issue is in the best interests of the
nation, and it seemed incomprehensible
that serious scholars should not be allowed
to express in good faith their views on uni-
fication, still less that they should be in-
dicted as criminals for doing so.

Reports have also been received of
arrests or detention for short periods of
several political or religious personalities
under the National Security Law.

Law on Assemblies and
Demonstrations

This Law, which prohibits gatherings
‘feared to trigger social unrest’, is used by
the government to suppress freedom of
expression, freedom of association and the
right to demonstrate peacefully. A maxi-
mum sentence of seven years or a fine of
up to about US $3,750 can be imposed
under this law.

Peaceful gatherings of workers and stu-
dents, and at times even meetings held
inside churches, come under the scope of
this law and the participants are arrested
and punished under it. For example, in
June 1983 police entered a protestant
church and arrested students who were
participating in a meeting there.

This law is used mainly to curb student
activities, in particular peaceful demon-
strations by students. According to a re-
port published by church sources, in 1983
alone more than one thousand students
were arrested for violating this law. Fur-
ther, in comparison with earlier years the
courts imposed harsher sentences. It has
been common for students to receive a
sentence of two to three years imprison-
ment for violating this law.

The same sources also reported that
there were instances of arrested students
being taken forcibly for military service.
This is indirectly confirmed by the Minis-

try of Education which has stated that in
the last three years 465 students had been
forced to take leave of absence and were
sent to the barracks for ‘guidance’, a
euphemism for military service.

According to a report prepared by five
church-related student organisations, when
students are arrested for violating this law
and are taken forcibly for military service
their parents and the College authorities
are usually not informed. The students are
ill-treated by the regular soldiers and are
asked to recount in detail their campus
activities. The report also alleges that six
students have died while doing their mili-
tary service and the authorities have failed
to clarify the circumstances of their death.

Torture Allegations

Allegations of torture have also been
made by those arrested under these laws.
In May 1982, Mr. Kee Jung Do, who had
been arrested for violating the law on
assemblies, died while in custody. In a let-
ter written to his son a few days before his
death, he said he had been tortured.

In the trial arising out of an arson attack
made on a U.S. cultural centre in the city
of Pusan in March 1982, several defendants
alleged that evidence had been obtained
from them under duress and one told the
court that his confession, which he denied,
was extracted under torture.

The government’s intolerance towards
any organisation or activity of workers, is
evident; in the last three years about 500
teachers and students have been arrested
for helping in the running of ‘night schools
for workers’. Some of these have been
prosecuted for ‘anti-state activities’ and
others have been detained for periods with-
out trial. These night schools, run by local
churches, provide the only opportunity
for workers to continue their education.
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According to the organisers of these night
schools, many of those arrested for work-
ing in them have been tortured and made
to sign false statements saying that the
purpose of their night school activity is
to build a socialist society.

Trade Union Restrictions

In addition to the two laws discussed
above, the labour laws enacted during the
1980 ‘purification’ campaign impose severe
restrictions on the rights of workers to
organise and bargain collectively. For
example, only company unions are recog-
nised and formation of industrial or
regional unions are prohibited. This reac-
tionary step is, of course, designed to re-
duce the bargaining capacity of the unions
and has resulted in the formation of
thousands of separate unions, which are
mostly small and weak.

Moreover, in the State Department’s
country report to the U.S. Congress in

February 1984, it is stated that: ‘‘religious
labour ministries such as the Catholic
Working Youth and the Protestant Urban
Industrial Mission are forbidden to par-
ticipate directly in local unions’ bargaining
activities and are severely limited in assist-
ing indirectly or even offering advice”,

It is regrettable that the government,
under the guise of ‘national security’ and
preventing ‘anti-state activities’ resorts to
such pervasive control over activities of all
sections of the people. In our article in
June 1981, we stated that: ‘it is to be
hoped that the Government of South
Korea will respect the guarantees con-
tained in the Constitution and work active-
ly to provide the civil liberties demanded
by its people’. In repeating this we would
add that it is not sufficient to grant amnes-
ties. The government should consider
amending or repealing laws that severely
restrict freedom of expression and associa-
tion and should take steps to permit
greater participation of the people in the
political processes of the country.

Sudan

The announcement of President Nimei-
ry’s decision to apply Islamic law (Sharia)
instead of the penal code caused consterna-
tion and concern among non-Muslims and
moderate Muslims alike in the Sudan in
September 1983. On 23 September the
archbishop of Khartoum published a pas-
toral letter in which he emphasized that
the Christians (1.2 million Catholics and
300,000 to 400,000 Protestants) did not
regard Islamic Law as their rule of conduct.
The letter stated that *‘Islamic law favours
Muslims in disputes with Christians and
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non-Muslims. Christians believe that all
Sudanese should be equal before the law.
Some of the penalties laid down are unac-
ceptable; mutilation is contrary to human
dignity...”” But the Sudanese government
remained deaf to these protests and plunged
the country into a process of Islamisation
(70% of the 20 million Sudanese are Mus-
lims and the vast majority of the popula-
tion in the south is Christian or animist).
This process of Islamisation was to help
exacerbate the rebellion of the South,
united as it was against the religious intol-
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erance of the North. One of the main
causes of the rebellion was the decision
taken by the head of state to divide the
South into three autonomous regions,
thereby violating the Addis Ababa agree-
ment, which had put an end to 17 years of
civil war between the North and the South
in 1972. Thus in February 1984 the libera-
tion movement of the peoples of the Sudan
was formed, which brings together most of
the southern groups that were fighting sep-
arately against the authorities of the North.
Furthermore, the proclamation of the state
of emergency on 29 April 1984 was seen as
being essentially directed against the insur-
rectional movement in the South. Conse-
quently, President Nimeiry decided to
create nine emergency courts at Khartoum
to judge those responsible for infringing
the provisions of the state of emergency,
stipulating that the sentences passed by
these courts would be applied immediately,
except for death sentences, which he would
decide on himself.

Two weeks after being set up these
emergency courts had already condemned
seven people to amputation of either a
hand or a foot. These people are said to
have been Christians.

Despite the emotional atmosphere that
has developed in the country since promul-
gation of the Sharia, President Nimeiry has
called upon the Sudanese National Assem-
bly to pass a whole series of amendments
to the Constitution of 1973 that are des-
igned to bring it into line with Islamic law.
However, on 12 July 1984 a majority of
deputies (98 out of 153) requested a period
of reflection so that they would be in a
better position to take a decision on this
“delicate’” issue. The view taken by the de-
puties is surely not unconnected with the
difficulties that accompanied the applica-
tion of the Sharia and which could lead to
an even more serious situation if the pro-
posed amendments were ever adopted.

This is not the first time that the idea of
an Islamic constitution has been put for-
ward in the Sudan. As early as 1968 at-
tempts had been made on these lines,
which failed when President Nimeiry came
to power after a military coup on 25 May
1969. In addition, it must be noted that
the 1973 Constitution contains a provision
concerning the matter of religion in the Su-
dan. This is article 16, which was adopted
after a week of intense negotiations be-
tween the partisans of Islam as the state
religion and the defenders of a secular con-
stitution. This article, which is regarded as
a compromise, states that:

(a) In the Democratic Republic of the
Sudan, Islam is the religion and society
shall be guided by Islam being the reli-
gion of the majority of its people and
the State shall endeavour to express its
values.

(b) Christianity is the religion in the Dem-
ocratic Republic of the Sudan being
professed by a large number of its citi-
zens who are guided by Christianity
and the State shall endeavour to ex-
press its values.

(c) Heavenly religions and the noble as-
pects of spiritual beliefs shall not be
insulted or held in contempts.

(d) The State shall treat followers of reli-
gious and noble spiritual beliefs with-
out discrimination as to the rights and
freedoms guaranteed to them as citi-
zens by this Constitution. The State
shall not impose any restrictions on
citizens or communities on the grounds
of religious faith.

(e) The abuse of religious and noble spiri-
tual beliefs for political exploitation is
forbidden. Any act which is intended
or is likely to promote feelings of
hatred, enmity or discord among reli-
gious communities shall be contrary to
this Constitution and the Law.
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Moreover, article 9 of the Constitution
stipulates that ‘“‘Islamic law and customary
law are the principal sources of legislation.
The personal status of non-Muslims is gov-
erned by their personal laws''.

It is thus clear that Islamic law and cus-
tomary law are, from a constitutional point
of view, on an equal footing; and that in no
event could a custom which is contrary to
the principles of the Sharia ever be consid-
ered null and void. ,

In order to stop the attacks on the new
laws — the new penal code — President
Nimeiry of course resorted to the state of
emergency. He did not fail to seize the op-
portunity to declare that the state of emer-
gency was necessary in order to complete
the advance of the Islamic revolution and
to allow the governmental institutions to
reach maximum stability and to achieve
the rule of law. The International Commis-
sion of Jurists gave its opinion on this mat-
ter before the Sub-Commission on human
rights in August of this year, pointing out
that the population of a country should be
free to choose the form taken by its State
and the type of government by means of a
democratic process, and that the declara-
tion of a state of emergency should not be
used to impose a change as fundamental as
that affecting the form of the State.

The measures taken following the decla-
ration of the state of emergency had a
scandalous effect on the administration of
justice. Although the new penal code had
not been ratified by Parliament, as required
by the Constitution, emergency courts were
supposed to judge the crimes defined in the
said code, applying the penalties which it
calls for. In this respect it should be pointed
out that these penalties include the death
penalty and that on 15 June 1984 the first
public hanging was carried out on a Suda-
nese found quilty of armed robbery by a
court in Omdourman.

Following the Manara affair — named
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after an Italian priest who was sentenced to
be whipped for having kept wine intended
for sacramental use in his home and for not
having informed the police of the matter —
modest amendments were introduced in
the administration of justice under the
emergency procedures. It would appear
that the authorities realised the injustice
of the decision affecting the Italian priest,
which received a considerable amount of
attention in the international press. Sen-
tencing an innocent man to one month's
imprisonment, 25 lashes and a 500 pound
fine is undoubtedly an injustice. The mod-
est changes that have been introduced con-
cern the setting up of an emergency appeal
court, although some of the judges who
have been appointed to it are reputed to be
amongst the most fervent advocates of the
Sharia. The right to legal representation be-
fore this court has also been introduced.
Emergency civil courts and emergency civil
appeal courts have been set up. These courts
have been named “‘courts of decisive jus-
tice’”. However, the new measures have not
been effective enough in achieving a greater
respect of defendants’ rights.

At the end of last September, these
courts and tribunals were suspended as a
result of the lifting of the state of emergen-
cy which had been in force for five months.
Similarly, Islamic law, which had been in-
troduced one year earlier, is for the time
being no longer applicable to non-Muslims.
The division of the South into three regions
is also being reconsidered. In announcing a
reorganisation of the judiciary in the Sudan
at the beginning of October and in promis-
ing a radical move towards prompt and ef-
fective justice, but in fact appointing a fun-
damentalist Muslim Chief Justice, President
Nimeiry is giving the impression of some-
one who is just putting off the evil day.
Ought he not rather seize this opportunity
to finally draw up principles and clearly
state rules that do not violate fundamental



human rights? If one considers the conclu-
sions adopted by the international collo-
quium organised in Kuweit in December
1980 by the ICJ, the University of Kuweit
and the Union of Arab Lawyers, which was
attended by highly renowned scholars of
Islamic law, there can be no doubt that the
Sudan can and must safequard the funda-
mental rights and freedoms of the non-
Muslim communities, on a par with Mus-
lims. In so doing they would help refute
the propaganda campaign being waged
against Islam on this subject.

The application of Islamic law in the
Sudan has in many respects not been in
keeping with the spirit of human rights un-

der Islam. To quote but one of the conclu-
sions of the Kuweit colloquium, “Islamic
legislation ensures the accused the right to
a hearing before a competent, impartial
tribunal and does not provide for any form
of emergency jurisdiction; it grants the ac-
cused either the right to conduct his own
defence or the assistance of a defence attor-
ney appointed by himself in order to prove
his innocence or to determine the degree of
his responsibility. Furthermore, the exis-
tence of texts which provide for compul-
sory appointment of a defence attorney to
a defendant accused of serious crimes is
not contrary to Islamic law as the latter
guarantees the independence of the Bar.”
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COMMENTARIES

—

UN Sub-Commission on
Discrimination and Minorities

The Sub-Commission met in Geneva in
August 1984 for its 37th Session. Fifteen of
the twenty -six members were newly elected.

The Sub-Commission reviewed its work
on the basis of a Working-Group’s report
and recommended for consideration by the
Commission on Human Rights that:

— its name should be changed to ‘Sub-
Commission of Experts of the Commis-
sion on Human Rights’;

— its members be elected for a term of
four years, with half the members being
elected every two years; and

— studies prepared under its auspices
should pass through a three-year cycle,
the completed study to be preceded by
a preliminary report in the first year and
a progress report in the second year.

Elimination of Racial Discrumination

The Sub-Commission drew the Commis-
sion’s attention to the fact that in a num-
ber of countries, organisations founded on
racism and preaching violence against one
race or races continue to exist, and urged
that vigorous effective legal measures
should be taken against the racist activities
of such organisations.

It also recommended the Commission
to call upon the governments to give the
widest possible publicity to the study on
the ‘Adverse Consequences of Military,
Economic and Other Forms of Assistance

34

Given to the Racist Régime of South
Africa’.

Human Rights Violations

The Sub-Commission adopted resolu-
tions on the human rights situation in
Afghanistan, Iran, Guatemala, East-Timor,
El Salvador, Chile, Sri Lanka and South
Africa.

On Afghanistan, it expressed grave con-
cern at the systematic and continued bom-
bardment of civilian targets and the human
and material losses inflicted on the people of
Afghanistan, as well as on refugee camps in
Pakistan. It requested the Commission on
Human Rights to ask its Special Rapporteur
on Afghanistan to investigate the losses re-
sulting from the recent bombardments and
to include his findings in his report.

On Iran, it expressed its alarm at reports
of continuing gross violations of human
rights and fundamental freedoms, in partic-
ular, those of ethnic and national groups
such as the Kurds and of the Baha'i religious
community.

On Guatemala, it expressed deep con-
cern at the serious, increasing and system-
atic violations of human rights and, in par-
ticular, acts of violence against the civilian
non-combatant population, acts of torture,
involuntary or forced disappearances and
massive extrajudicial executions, as well as
displacements of rural and indigenous popu-
lations and their confinement in militarised



hamlets in violation of the right to freedom
of residence. It urged the government to
clarify the destiny of those disappeared
since the outset of the conflict, to forbid
clandestine prisons, to ensure the effective
enforcement of the right of habeas corpus,
to establish quarantees to ensure participa-
tion of all political forces in the July 1985
presidential elections and to eliminate the
climate of intimidation that preceded the
July 1984 National Constituent Assembly
elections.

On El Salvador, it recommended that
the Commission on Human Rights should
continue to examine the human rights situ-
ation in the country in spite of the change
of government, urged that in order to re-
store peace and security and to establish a
negotiating mechanism for a political solu-
tion, all states should abstain from inter-
vening in the internal situation in El Salva-
dor and should suspend all supplies of arms,
military assistance and support.

_ On Chile, it expressed deep concern at
the general situation of human rights, the
situation of indigenous people and the im-
punity enjoyed by the forces of repression,
particularly the National Information Agen-
cy (CNI), and urged the Chilean authorities
to put an end to all measures of repression,
torture and inhuman, degrading treatment.

On East Timor, it requested the Indone-
sian authorities to facilitate the activities of
humanitarian organisations in East Timor
and not to impose restrictions on them.

On Sri Lanka, it expressed concern about
the recurrence of violence resulting in se-
vere loss of life and property, and hoped
that the government will submit informa-
tion to the Commission on the progress
made in the investigation of incidents and
the recent efforts to promote communal
harmony.

On South Africa and Namibia, it repudi-
ated the efforts of the régime to perpetuate
its apartheid policies through the new Con-

stitution and elections and demanded the
instant cessation of the campaign of mass
terror against those trying to exercise their
civil and political rights.

Under this item, the Sub-Commission
also noted the existence in various coun-
tries of laws or practices providing for the
penalty of amputation and recommended
to the Commission to urge these govern-
ments to take appropriate measures to pro-
vide for other punishments consistent with
Article 5 of the Universal Declaration.

Mr. Leandro Despouy (Argentina) was
appointed Special Rapporteur to undertake
a comprehensive study on the human rights
of disabled persons and was asked to in-
clude in his study:

— violations of human rights and humani-
tarian law that result in disability or have
a particular impact on disabled persons;

— apartheid as it relates to disability; ‘

— all forms of discrimination against dis-
abled persons;

— institutionalisation
abuse;

— economic, social and cultural rights as
they relate to disability; and

— a preliminary outline of the topic of
scientific experimentation as it relates
to disability.

and institutional

On the effects of gross violations of hu-
man rights on international peace and sec-
urity, it stressed the threat posed by the
arms race, and particularly the nuclear arms
race, for the achievement of social and eco-
nomic progress and for the universal realisa-
tion of all human rights.

The Administration of Justice and
the Human Rights of Detainees

Two of the resolutions under this item
concerned Paraguay and Uruguay, countries
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which are both under consideration under
the 1503 confidential procedure.

One resolution asked the Commission to
invite the government of Paraguay to con-
sider ending the state of siege and granting
amnesties to enable everyone to participate
in the public affairs of the country.

On Uruguay, it expressed concern that a
considerable section of the population are
prevented from exercising their political
rights due to the detention of Mr. Ferreira
Aldunate, the presidential candidate of the
leading political forces in the country, and
urged the government to lift the restrictions
on political rights affecting citizens and po-
litical parties, in order that truly free demo-
cratic elections may be held. It recom-
mended to the Commission to urge the UN
Secretary-General to use his good offices to
verify whether, as reported, the charges
against Mr. Wilson Ferreira Aldunate in-
clude that of ‘having made requests before
specialised agencies of the United Nations’.

On states of emergency, it regretted that
lack of time had prevented the preparation
of a report on the respect for rules govern-
ing the declaration of a state of exception,
with a list of countries that have declared
or terminated a state of exception. It re-
quested Mr. Leandro Despouy to prepare
an explanatory paper on the ways by which
such a report can be prepared. It also asked
for the appointment of a Special Rappor-
teur to prepare such a report on an annual
basis.

The Sub-Commission asked its Working
Group on Detention to revise its draft Dec-
laration Against Unacknowledged Deten-
tion on the basis of comments made on it
this year. It also asked this working group
to continue to analyse the question of state
policies and practices regarding restraints
on the use of force by law enforcement of-
ficials and military personnel.

The Sub-Commission asked the Commis-
sion for the appointment of Mr, Marc
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Bossuyt (Belgium) as Special Rapporteur to
prepare an analysis concerning the proposal
to elaborate a draft second optional proto-
col to the International Covenant on Civil
and Political Rights relating to capital pun-
ishment.

Indigenous Populations

The pre-sessional working group on In-
digenous Populations met this year under a
new chairperson, Mrs. Erica Daes, and three
of the five-member working group were
also new.

The working group decided to retain the
plan of action adopted last year. After con-
sidering the question of the definition of
indigenous populations and the right to
land and natural resources, the working
group decided to return to these subjects
next year and also to consider:

— the right of indigenous populations to
develop their own culture, traditions,
language and way of life, including the
right to freedom of religion and tradi-
tional religious practices; and

— the right to education.

In its resolution on Indigencus Popula-
tions, the Sub-Commission asked the work-
ing group to focus on the preparation of
standards on the rights of indigenous pop-
ulations and to consider the drafting of a
body of principles on indigenous peoples’
rights based on relevant national legislation,
international instruments and other legal
criteria.

A recommendation was submitted to the
Commission that an edited and shortened
version of the study on Discrimination
Against Indigenous Populations (E/CN.4/
Sub.2/1983/21/Add.1-8) should be pub-
lished and given the widest possible publi-
city.
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On the establishment of a fund for in-
digenous populations, the Sub-Commission
recommended that it should be named the
United Nations Voluntary Fund for Indig-
enous Populations and should be adminis-
tered by a five-member Board of Trustees
acting in their individual capacity. At least
one member should be a representative of a
widely recognised organisation of indige-
nous people and the only activity of the
fund would be to assist representatives of
indigenous communities and organisations
to participate in the deliberations of the
UN Working Group.

Slavery and Slavery-like Practices

Further information on debt-bondage,
exploitation of child labour and traffic in
persons and the exploitation of the prosti-
tution of others was submitted to the Work-
ing Group by the ICJ and other NGOs.

The Sub-Commission asked for authority
to undertake a study on debt-bondage and
another on slavery-like practices against
women and children, in order to find ways
by which they could be assisted and reha-
bilitated. It also recommended that the
struggle against proxenetism be intensified
at the national level and international mea-
sures be adopted for dismantling the net-
works that feed prostitution and for repa-
triating the victims.

The NIEO and the Promotion
of Human Rights

Under this item, the Sub-Commission
requested the Secretary-General to invite
those governments receiving aid from the
United Nations Development Programme
(UNDP) to indicate their specific needs for
the establishment or strengthening of law
faculties; for the development of adequate

law libraries for law schools, judges, law-
yers and other auxiliaries of justice; for the
training of judges; for the drafting of legal
texts in conformity with the provisions of
international instruments of human rights,
for the publishing of official law journals
and for the collection and classification of
legal material, including laws and digests of
court decisions.

Encouragement of Universal
Acceptance of Human Rights

The Sub-Commission requested the UN
Secretary-General to consider the possibili-
ty of:

— offering technical assistance in the form
of legal training of local staff, or by pro-
viding experts to assist in the drafting of
the necessary laws and regulations to en-
able member states to ratify or accede to
international human rights instruments;
and

— designating regional advisors on interna-
tional human rights standards whose
functions would include advising the
states concerned on the acceptance and
implementation of international human
rights instruments.

Human Rights and Scientific and
Technological Developments

The Sub-Commission asked for authori-
ty to appoint Mr. Driss Dahak (Morocco)
as Special Rapporteur to prepare a study
on the current dimensions and problems
arising from unlawful human experimenta-
tion.

In another resolution it requested au-
thorisation to undertake in the future a
study on the implications for human rights
of recent advances in computer and micro-
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computer technology for the dissemination
of information on human rights, including
information produced by the United Na-
tions in this field.

Definition of the Term ‘Minority’

Pursuant to the Commission’s request,
the Sub-Commission asked Mr. Deschénes
(Canada) to draft a definition of the term
‘minority’ in relation to Article 27 of the
International Covenant on Civil and Politi-
cal Rights. '

Mr. Deschénes suggested the elimination
from the definition of ‘indigenous popula-
tions’, ‘non-citizens’ and matters concern-
ing the relationship between the individual
and the group to which he belongs. He pro-
posed the following definition for discus-
sion:

“A group numerically smaller than the
rest of the population of a State, in a
non-dominant position, whose members
— being citizens of the State — possess
ethnic, religious or linguistic characteris-
tics differing from those of the other
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members of the population and show, if
only implicitly, a sense of solidarity, di-
rected towards preserving their culture,
traditions or language.”

Discussion of this definition was post-
poned to next year.

The Sub-Commission in related resolu-
tions asked the respective rapporteurs to
continue their work on the following sub-
jects:

~ the revising and up-dating of the report
on the question of the prévention and
punishment of the crime of genocide;

~ the status of the individual and contem-
porary international law;

—~ amnesty laws and their réle in the pro-
tection and promotion of human rights;

— the right to adequate food as a human
right;

— current trends and developments in re-
spect to the right of everyone to leave
and return to his country, and to be
able to enter other countries;

— the independence and impartiality of
the judiciary, jurors and assessors and
the independence of lawyers.

— !
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Human Rights Committee

Reports Under Article 40

As of 27 July 1984 there were 80 State
Parties to the Covenant on Civil and Politi-
cal Rights, 34 State Parties to the Optional
Protocol and 16 states which had made the
declaration under article 41 of the Cove-
nant. The initial reports of Sri Lanka, El
Salvador, Guinea, New Zealand, India,
Egypt, Gambia, the Democratic People’s
Republic of Korea and Panama and the sec-
ond periodic reports of Yugoslavia, Chile
and the German Democratic Republic were
considered by the Human Rights Commit-
tee during its twentieth, twenty-first and
twenty-second sessions’ .

The consideration of Guinea's report
took place without a representative of the
State Party being present. Discussion of the
report had been postponed four times be-
cause of that country’s failure to respond
to the Committee’s request that a represen-
tative be present during consideration of
the report. This is the first time a report
has been considered by the Committee
without a representative of the State Party
being present.

Prior to Chile’s appearance before the
Committee there was much discussion by
members whether its report should be con-
sidered as a second periodic report or as a
response to the Committee's request for
supplemental information after Chile’s ini-
tial appearance before the Committee. Chile
had refused to reply to the request claim-
ing that it had been singled out for special
treatment. The Committee decided that
the representatives of Chile should be told
that the request for additional information
remained outstanding, that the Committee

regretted it had not been complied with
and that the present report would serve as
a basis for continuing the dialogue between
the Committee and the State Party. The
Chairman made a statement to this effect
at the time of the government’s appearance
before the Committee.

As noted in the December 1983 report
on the Committee (ICJ Review No. 31,
Dec. 1983) El Salvador appeared before
the Committee during its October 1983
session for preliminary discussions on its
report, which was then overdue. The gov-
ernment had decided not to forward a re-
port until proposed constitutional and leg-
islative changes had been made. However,
because of the concern expressed by mem-
bers of the Committee over the lateness of
the report, particularly in light of the situa-
tion in the country, representatives from
the mission in Geneva agreed to appear be-
fore the Committee for a preliminary dia-
logue. The discussions concentrated on
recent events,

At its twentieth session in October 1983
the Committee considered for the first time
a second periodic report, that of Yugosla-
via. A sessional working group was estab-
lished to suggest possible methods of con-
sidering the report. It was felt that the ex-
amination of the second report should con-
centrate on progress made since the State
Party’s initial appearance and that repeti-
tion of questions posed during the initial
appearance should be avoided.

Based on the working group’s report
and extensive discussions during plenary
meetings, a procedure was adopted on a
trial basis whereby the State Party would
be given in advance a list of issues which it

1) These sessions are covered in the Committee’s annual report to the General Assembly contained in
General Assembly Official Records, 39th session, Supplement No. 40 (A/39/40),
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should address. After it concluded its
remarks on each issue, members would
be permitted to pose questions about mat-
ters they felt remained unclear or which
were not addressed sufficiently by the
State Party. The listed issues were related
to articles of the Covenant. Supplementary
questions relating to articles not covered
by the list were left to the end, as were
observations about the report by members
of the Committee. It was also decided to
request the State Party whether it was
willing to respond to the additional ques-
tions relating to each issue during the same
meeting or whether it would prefer to
be given time to respond. Immediate re-
sponses were considered preferable by
most members of the Committee, but it
was felt that the decision had to be left to
the State Party. Yugoslavia expressed its
willingness to try and respond immediately
to questions.

Both the representatives from Yugoslavia
and a majority of the Committee felt that
the experience had been positive. The Com-
mittee decided to entrust a pre-sessional
working group with the task of drafting a
list of issues to be taken up with Chile and
the GDR. The procedures followed with
these two countries was essentially the
same as that followed with Yugoslavia ex-
cept that the GDR requested time to re-
spond to the additional questions. Despite
some worries as to the amount of time
which has been spent on consideration of
the second periodic reports, the majority
of Committee members continue to favour
the new procedure, feeling that it allows
for more of a dialogue. The procedure was
employed again during the consideration of
the second periodic reports of the USSR
and Byelorussia.

2) A/39/40 at paragraph 541-557.
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Forthcoming Reports

The next session of the Committee will
be held in New York during March 1985
when the second periodic reports of Spain
and the United Kingdom will be considered
along with the initial reports of the Domi-
nican Republic and New Zealand, on be-
half of the Cook Islands.

General Comments

This year's report to the General Assem-
bly contained a discussion of the purpose
and use of the general comments.” The
Committee views the general comments as
a means of assisting states in the fulfilment
of their reporting obligations by remarking
on insufficiencies which have appeared in a
large number of reports, as a means of as-
sisting states in the implementation of
these rights by elaborating on the content
of some of the articles of the Covenant,
and as a means of stimulating the activities
of States and international organisations in
the promotion and protection of human
rights.

The -general comments have been used
in formulating the guidelines for reports
and have been used by individual members
of the Committee when putting questions
to the States Parties. The Centre for Hu-
man Rights regularly draws the attention
of other human rights organs to the general
comments and has circulated a consolidated
version of them. States Parties may submit
their views on the general comments, but
thus far they have not done so. There has,
however, been some discussion of them in
the Third Committee of the General As-
sembly.
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During its twenty-first session the Com-
mittee adopted general comments on arti-
cles 1 (self-determination) and 14 (adminis-
tration of justice). Extensive debates took
place on the text of the general comment
on article 1, and it underwent several re-
drafts before being adopted by the Com-
mittee.

The text highlights the importance of
the right to self-determination, stating that
“jts realization is an essential condition for
the effective guarantee and observance of
individual human rights and for the promo-
tion and strengthening of those rights'.
The article imposes obligations on States
Parties to insure the fulfilment of the right
and therefore reports should describe more
fully measures taken in this regard. States
parties are asked to describe the constitu-
tional and political processes which in prac-
tice allow the exercise of the right. The
Committee also took cognizance of other
international instruments concerning the
right, particularly the Declaration on Prin-
ciples of International Law concerning
Friendly Relations and Cooperation among
States.

With respect to the paragraph 2 which
affirms the economic content of the right
(the right of peoples to dispose freely of
their natural wealth and resources) states
are to indicate factors or difficulties which
prevent the free disposal of their natural
wealth and resources and the extent to
which this affects enjoyment of other
rights set forth in the Covenant.

Paragraph 3 of article 1 speaks of the
obligation of States Parties including those
with responsibilities for the administration
of non-self-governing trust territories to
promote the realization of the right to self-
determination and to respect the right in
accordance with the UN charter. With re-
spect to this paragraph the Committee
noted that the obligation extends to all
peoples, not only those of the States Par-

ties and went on to state: ‘‘all States Par-
ties to the Covenant should take positive
action to facilitate realization of and re-
spect for the right... Such positive action
must be consistent with the State’s obliga-
tions under the UN charter and under in-
ternational law: in particular States must
refrain from interfering in the internal af-
fairs of other states...”’ Reports are to con-
tain information on the performance of
these obligations.

In its general comments on article 14
the Committee notes that the reports have
provided insufficient detail on the imple-
mentation of the right and that States Par-
ties have failed to recognize that article 14
applies to civil suits as well as to the deter-
mination of criminal charges. More detailed
information is needed to show what steps
have been taken ‘‘to ensure that equality
before the courts, including equal access to
courts, fair and public hearings and compe-
tence, impartiality and independence of
the judicary are established in law and
guaranteed in practice, in particular with
regard to the manner in which judges are
appointed, the qualifications for appoint-
ment, the duration of their terms of office,
the conditions governing promotion, trans-
fer and cessation of their functions and the
actual independence of the judiciary from
the executive branch and the legislative"'.

The Committee makes clear in the gen-
eral comment that article 14 applies to all
courts and tribunals whether ordinary or
specialized; this would include military or
special courts which try civilians. It ob-
served that ‘‘quite often the reason for the
establishment of such courts is to enable
exceptional procedures to be applied which
do not comply with normal standards of jus-
tice. While the Covenant does not prohibit
such categories of courts, nevertheless the
conditions which it lays down clearly indi-
cate that the trying of civilians by such
courts should be very exceptional and take
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place under conditions which genuinely af-
ford the full guarantees stipulated in article
14”. The Committee also stated that if
derogations are made from article 14 under
a state of emergency declared pursuant to
article 4, they may not exceed those strict-
ly required by the exigencies of the circum-
stances.

With respect to the minimum guarantees
in criminal cases in paragraph 3 of article
14 it was stated that these are not always
sufficient to ensure the fair hearing required
in paragraph 1. Other than in exceptional
circumstances hearings should be public
and even in cases where the public is ex-
cluded from the trial, the judgment should,
with certain strictly defined exceptions, be
made public. With respect to the presump-
tion of innocence, there has been a lack of
information on its implementation and in
some cases it has been expressed in such
ambiguous terms so as to render it ineffec-
tive. The accused has the right to be treated
in accordance with the principle that ‘no
guilt can be presumed until the charge has
been proved beyond a reasonable doubt’’;
it is, therefore, the duty of all public au-
thorities to refrain from prejudging the
outcome of a trial.

Each of the subparagraphs of paragraph
3 were commented upon by the Commit-
tee. The right to be charged promptly re-
quires that the information outlined in sub-
paragraph (a) be given when the charge is
first made by a competent authority. The
rights to adequate time and facilities for
the preparation of a defence, including ac-
cess to counsel of one’s choosing contained
in subparagraph (b), mean access to docu-
ments and other evidence necessary for the
preparation of the case as well as “‘the op-
portunity to engage and communicate with
counsel... in conditions giving full respect
for the confidentiality of their communica-
tions”. Furthermore, “lawyers should be
able to counsel and to represent their clients
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in accordance with their established profes-
sional standards and judgment without any
restriction, influences, pressures or undue
interference from any quarter’’.

The notion of undue delay in subpara-
graph 3(c) relates not only to the commen-
cement of proceedings, but also to their
conclusion and the hearing of appeals. The
right to defence in subparagraph 3(d) has
not been given sufficient attention in the
reports, including arrangements for those
who do not have the means to pay for legal
assistance. This right assures to the accused
or his lawyer the right to act diligently and
fearlessly in pursuing all available defences,
and the right to challenge the conduct of
the case if he considers it to be unfair.

As to the attendance of witnesses, sub-
paragraph 3(c) is designed to ensure that
the accused has the same legal power of
compelling their attendance as the prosecu-
tion. In referring to article 3(g) which pro-
vides that the accused shall not be com-
pelled to testify against himself, the Com-
mittee noted that when the accused is com-
pelled to testify it is often by methods
which violate articles 7 (right not to be
subjected to torture) and 10(1) (right to be
treated with humanity and respect for the
inherent dignity of the human person). It
added: “The law should require that evi-
dence provided by means of such methods
or any other form of compulsion is wholly
unacceptable.”

To safeguard the rights contained in
paragraphs 1 and 3 of article 14 “judges
should have the authority to consider any
allegations made of violations of the rights
of the accused during any stage of the pro-
secution”’.

With respect to juveniles not enough has
been said in the reports about the juvenile
justice system and how laws and practices
are designed to take account of ‘‘the desir-
ability of promoting their rehabilitation’.
Furthermore, juveniles should enjoy at least



the same quarantees and protections as are
accorded to adults under article 14.

The right to have a conviction reviewed
by a higher tribunal is not to be limited to
the most serious offences. More attention
needs to be given in the reports to review
procedures and how they take account of
the fair and public hearing requirements of
paragraph 1. A review of state reports indi-
cates that the right to compensation in cer-
tain cases of miscarriage of justice is not
adequately guaranteed and more has to be
done to ensure implementation of this pro-
vision.

Finally, the Committee sought to clarify
the confusion that has arisen about the
meaning of paragraph 7. This paragraph in-
corporates the principle of ne bis in idem
and does not affect a resumption of a trial
justified by exceptional circumstances.

At its twenty-third session in October
1984 the Committee adopted a general
comment on article 6 (the right to life) re-
iterating that it is the supreme duty of
states to prevent wars. This general com-
ment was adopted during the October
meeting so that it could be taken into ac-
count immediately by the General Assem-
bly. The Committee associated itself with
the concern expressed by representatives
from all geographical regions at the General
Assembly about the proliferation of weap-
ons of mass destruction because of their
threat to human life and because they *‘ab-
sorb resources that could otherwise be used
for vital economic and social purposes..."”,
and stated that such weapons are the great-
est threat to the right to life confronting
mankind.

The Committee further noted the cli-
mate of suspicion that has resulted from
the gravity of the threat and its hindrance
of universal respect for and observance of
human rights. It then declared that ‘‘the

3). UN document A/39/40, paragraphs 569—620.

production, testing, possession, deploy-
ment and use of nuclear weapons should be
prohibited and recognized as crimes against
humanity’’ and called on all States ‘‘to take
urgent steps, unilaterally and by agreement,
to rid the world of this menace''.

Mr. Roger Errera, who was not present
when this general comment was adopted,
expressed his disagreement with the text.

Statement of Views Under
the Optional Protocol

The annual report contains a useful sur-
vey of the Committee's jurisprudence un-
der the Optional Protocol thus far, with re-
spect to both procedural and substantive
matters.’ All the issues which have been
addressed to date in the statement of views
are set out and accompanied by a brief
summary of the principle statement of
views with references to all other cases
touching upon the issue.

Only seven final views were given by the
Committee during the twentieth, twenty-
first and twenty-second sessions. Six of the
seven involved Uruguay; the other concern-
ed Zaire. Each of the Uruguayan cases
raised questions concerning the conditions
of detention or treatment while in the cus-
tody of the authorities. In all but one,
Oxandabarat Scarrone v. Uruguay, 103/
1981, the Committee concluded that viola-
tion of article 10(1) existed, either because
the person had been held incomunicado or
because they had not been treated with
humanity and with respect for the inherent
dignity of the human person. See Martinez
Machado v. Uruguay, 83/1981; Alifredo
Romero v. Uruguay, 85/1981, Gomez de
Voituret v. Uruguay, 109/1981; Viana
Acosta v. Uruguay, 110/1981; and Manera
Lluberas v. Uruguay, 123/1982,
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In one case, Viana Acosta v. Uruguay,
the Committee concluded that there had
also been a violation of article 7 (the right
not to be subjected to torture). Four of the

- cases dealt additionally with the right to

counsel and the right to be brought prompt-
ly to trial, namely Martinez Machado v.
Uruguay, Oxandabarat Scarrone v. Uru-
guay, Viana Acosta v. Uruguay and Manera
Lluberas v. Uruguay.

The allegations in Gomez de Voituret v.
Uruguay are extremely troubling. The case
was filed by the mother of the victim, a
doctor, who had been arrested on 27 No-
vember 1980 at the airport of Carrasco,
Uruguay upon her return from a medical
seminar in Buenos Aires. She was held in
solitary confinement in a cell almost with-
out natural light until June 1981 when she
was brought to trial. The mother states
that her daughter was subjected to torture
in order to force her to confess to being a
member of a political group which main-
tained close links with persons in Libertad
prison, where her husband had been detain-
ed since 27 December 1974. The other
confession the interrogators sought to ex-
tract from her was that she had tried to
mobilize international human rights bodies
and related religious institutions, inside and
outside Uruguay, drawing their attention
to the critical situation of her husband and
other prisoners in Libertad. At the trial she
was charged with ‘‘subversive association
and attempt against the Constitution fol-
lowed by preparatory acts’. The persecu-
tion of persons attempting to use interna-
tional human rights machinery is an affront
to the international community and its
work in the field of human rights.

In Viana Acosta v. Uruguay, the Com-
mittee rejected the State Party’s argument
against the admissibility of the communica-
tion, which was that the victim had been re-
leased from custody on 5 April 1981, had
left the country to live abroad and therefore
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was not subject to the jurisdiction of the
state. The Committee observed that the
events complained of had allegedly occurred
while the victim was subject to the State’s
jurisdiction and that article 1 was clearly
intended to apply to such cases.

Unfortunately Uruguay continued to
ignore the Committee’s request for precise
information, such as copies of court deci-
sions and medical records. It also did not
comply with requests that it make a good
faith investigation into allegations of mis-
treatment in places of detention.

The case against Zaire, Muteba v. Zaire,
124/1982 involved violations of articles 7
(torture) and 10(1) (dignity of the human
person), article 9(3) (right to be brought
before a judge after arrest), 9(4) (right to
bring proceedings to test lawfulness of de-
tention), 14(3)(b), (c) and (d) (right to
adequately prepare a defence, to be tried
without undue delay and to defend oneself
or to have counsel do so) and article 19
(right to hold opinions without interfer-
ence). The State Party had failed to furnish
any information or clarification to the
Committee. An individual opinion was sub-
mitted by five members of the Committee,
stating that the facts were not sufficient to
find a violation of article 19.

Decisions on Inadmissibility

Three decisions on inadmissibility were
made public by the Committee. The com-
munication in M.A. v. Italy 117/1981 con-
tained several sets of allegations, all of
which were found to be inadmissible. Those
relating to M.A.'s conviction for ‘reorga-
nizing the dissolved fascist party’’ concern-
ed events which preceded the coming into
force of the Covenant in Italy. Moreover,
the acts for which the author was convicted
were not protected by the Covenant, and
the communication was inadmissible as



being incompatible with the provisions of
the Covenant. With respect to his com-

plaints about extradition proceedings
brought in France, the Committee observed
that there was nothing in the Covenant
making it unlawful for a State Party to
seek extradiction of a person from another
country.

Another communication against Italy,
Disabled and Handicapped Persons in Italy
v. Italy, 163/1984, was found inadmissible
because essentially it requested the Com-
mittee to review the compatibility of na-
tional legislation with the Covenant with-
out showing that any individual’s rights
had been violated. The portion of the com-
munication concerning an organisation of
disabled persons was declared inadmissible
because only individuals have the right to
submit communications.

The third decision on inadmissibility, The
Mikmaq Tribal Society v. Canada, 78/1980,
involved one of the indigenous populations
of Canada. The author of the communica-
tion {(A.D.) alleged that the Canadian gov-
ernment was violating the group’s right to
self-determination. The Committee declared
it inadmissible finding that the author had
not proved that he was authorized to act as
a representative of the Mikmagq Tribal So-
ciety and that he had not ‘‘advance(d) any
pertinent facts supporting his claim that he
personally was a victim of any violations”’

The author is the Grand Captain of the
Mikmaq Tribal Society. The Mikmaq na-
tion is governed by a Grand Council com-
posed of a Grand Chief, Assistant Grand
Chief and a Grand Captain. While the case
was being considered by the Committee a
communiqué was received from the Grand
Chief saying no one was authorized to
speak on behalf of the Grand Council un-
less authorized to do so in writing. The
Committee sought clarification of the au-
thor's standing, received a telegram from
the author’s attorney stating that A.D.'s

authority to pursue the communication
had been reaffirmed and a document was
being forwarded. Six months later a letter
was received, signed by the author, who
was the Grand Captain, and the Assistant
Grand Chief. The Committee did not con-
sider this sufficient, stating that it was not
the CGrand Council in its legal entity which
had given authorization, but the author
himself who was confirming his self-autho-
rization.

Mr. Roger Errera submitted an individu-
al opinion, stating that the Committee’s de-
cision did not address the relevant admis-
sibility issues, i.e. does the right of all
peoples to self-determination as enunciated
in article 1, paragraph 1 constitute one ‘‘of
the rights set forth in the Covenant’ in ac-
cordance with the terms of article 1 of the
Optional Protocol, if it does, may its viola-
tion be the subject of an individual com-
munication and finally do the Mikmagq con-
stitute a people within the meaning of ar-
ticle 1, paragraph 1 of the Covenant.

Publicity for the Covenant
and the work of the Committee

In the past few years the Committee has
emphasized the need to give additional
publicity to the Covenant, in particular by
having it translated into more national lan-
guages. Although some steps have been
taken in this direction, a number of mem-
bers have remarked that not enough has
been done by governments or the United
Nations to make the text available locally.

The Committee has also requested the
publication of a volume of its selected de-
cisions. Work on this has not progressed as
promised by the Centre for Human Rights
and the publication date has recently been
postponed.

On a more positive note, the Committee
has noticed a marked improvement in the
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coverage of its sessions by the United Na-
tions Information Service. An independent
television company has filmed some of the
Committee’s sessions for inclusion in a doc-

umentary programmes on human rights. The
annual report also refers to the work of
non-governmental organisations and notes
that they give valuable publicity to the
work of the Committee in their journals
and communiqués.

Relations with other
human rights organs

The reports of the Committee are con-
sidered annually by the Commission on
Human Rights, the Economic and Social
Council and the General Assembly. Some
concern has been expressed by these bodies
at the decreasing number of ratifications
and accessions to the Covenant. At the Au-
gust 1984 session of the Subcommission on
Prevention of Discrimination and Protec-
tion of Minorities a resolution was passed
which requests the Secretary General to
hold informal discussions concerning the
prospects for ratification of human rights
instruments with government delegations
on the occasion of UN meetings such as the
General Assembly and the Commission on
Human Rights. Among the instruments to
be discussed in this way is the Covenant.

It is the feeling of some members of the
Committee, as well as some delegates to
the Commission and the General Assembly,
that an expanded advisory services pro-
gramme might assist in increasing the num-
ber of ratifications and accessions. The
obligations imposed by the ratification re-
quire the investment of resources, both hu-
man and monetary, which presents difficul-

ties for some states. Reviewing instruments
to determine whether they should be rati-
fied or acceded to entails a similar invest-
ment of resources. Recently there was a
meeting of Chairpersons of the various
committees and UN organs concerned with
human rights, which was requested by the
Human Rights Committee and authorised
by the General Assembly.

The unanimous sentiment of this group
was that one of the most effective means
of assisting states parties to the various hu-
man rights instruments was to devise and
implement a programme of advisory ser-
vices and technical assistance to enable the
states better to comply with their obliga-
tions. They strongly recommended to the
General Assembly that the Secretary-Gen-
eral be invited, and provided with the
means which would enable him, to carry
out such a programme of advice and assis-
tance in an effective manner. Specific rec-
ommendations were made as to the con-
tents of such a programme.*

Membership

Elections for nine seats on the Commit-
tee were held on 14 September 1984. Sev-
eral existing members were re-elected, Mr.
Andrés Aguilar, Venezuela, Mr. Andreas
V. Mavrommatis, Cyprus, Mr. Anatoly
Movchan, the Union of Soviet Socialist
Republics and WMr. Alejandro Serrano
Caldera, Nicaragua (who had been elected
in February 1984 to complete the term of
Leonte Herdocia Ortega after his untimely
death in October 1983). The new members
of the Committee are: Mrs. Rosalyn Higgins,
United Kingdom; Mr. Rajsoomer Lallah,
Mauritius; Mr. Fausto Pocar, Italy; Mr. S.

4) A more complete description of these recommendations and others made in the Subcommission
and Commission is contained in “The Need for Technical Services in the Field of Human Rights",

ICJ Newsletter 22, July/September 1984.
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Amos Wako, Kenya and Mr. Adam Zielinski,
Poland.

At the final meeting of the twenty-third
session tribute was paid to those members
of the Committee who would not be re-
turning, Mr. Mohammed Al Douri, Iraq,
Mrs. Giséle Coté-Harper, Canada, Mr. Felix
Ermacora, Austria, Sir Vincent Evans,
United Kingdom, Mr. Vladimir Hanga,
Romania. Especially warm remarks were
directed to Sir Vincent Evans who had
been with the Committee since its incep-
tion and who had been an active partici-

pant at all the meetings of the Committee.
In their farewell remarks, Sir Vincent Evans
and Mrs, Coté-Harper thanked the non-gov-
ernmental organisations for the assistance
they had given the Committee.

It is to be hoped that the new members
of the Committee will follow the tradition
of independence and the spirit of coopera-
tion which has characterised the Commit-
tee’s work and helped to make it one of
the most respected bodies in the human
rights field.

France’s Consultative Commission
on Human Rights

By Decree No. 84—72 of 30 January
1984 the French government established a
new Consultative Commission on Human
Rights ‘“‘to assist the Minister of External
Affairs with advice on all matters relating
to action by France in favour of the de-
fence of human rights in the world”, in
particular within the framework of human
rights institutions and multi-lateral negotia-
tions relating to h>uman rights.

The Commission, as at present constit-
uted, is composed of some 40 members.
They include representatives of the minis-
ters most concerned, the Ministers of the
Interior, of Justice, of the Rights of Wom-
en and of Social Affairs and National Soli-
darity, two parliamentarians nominated by
the Presidents of the National Assembly
and the Senate, five representatives of the
trade union confederations, 14 leading hu-

man rights activists belonging to the princi-
pal non-governmental organisations, and
ten personalities ‘having authority in this
sphere’.

The parliamentarians are the chairmen
of the Interparty Human Rights Groups of,
respectively, the National Assembly and
the Senate. Among the NGO activists are
leading members of the French sections of
several international human rights organisa-
tions, including the International Commis-
sion of Jurists, Amnesty International, and
the International Federation of Human
Rights, as well other well.known French or
French-based NGOs. The ten personalities
of ‘authority’ include Madame Simone de
Beauvoir, M. Roger Errera, M. Louis Joinet,
and Madame Nicole Questiaux, a member
of the Council of State, who has been ap-
pointed to chair the Commission.
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The Commission can set up working
groups on particular subjects, and these
working groups can coopt experts who are
not members of the Commission to assist
them. Four such working groups have
been established dealing respectively with
(1) science, technology and human rights,
(2) the definition of terms, (3) forthcom-
ing meetings of inter-governmental bodies,
in particular new proposals, and (4) infor-
mation and education on human rights.

The Chairman of the Commission at-
tends all meetings of the Working Group.

The Commission has to meet at least
twice a year and in practice meets quar-
terly. It reports to the Minister of External
Relations and its secretariat is provided by
his department. The Secretary is Madame
Cécile Sportis, who is a member of the
‘cabinet’ of the Minister.

France is not the first country to have
such an Advisory Commission. Norway has
had a most effective one with a similar
composition for seven years. Others are to
be found, inter alia, in Australia, Italy and
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the Netherlands. The French Commission
is particularly interesting, due to its impres-
sive mixed governmental, parliamentary
and non-governmental composition, the
positive working relationship already estab-
lished between its politically varied mem-
bers, the high level support which it re-
ceives from the government and in partic-
ular from the Minister of External Affairs,
and the ability of its Chairman whose im-
partiality is accepted on all sides. Though
by its constitution an advisory body, it ap-
pears to be the intention of the govern-
ment that it should play a significant role
in the decision making process.

At the opening meeting of the Commis-
sion the Minister of External Relations, M.
Claude Cheysson, told them that their role
was not limited to following and monitor-
ing French actions within international or-
ganisations. All France’s activities for the
protection of human rights which relate to
its external affairs fall within their compe-
tence, and is open for their advice, initia-
tives, criticisms, and proposals.
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The Denationalization of Black¥ South Africans
in Pursuance of Apartheid

A Question for the International Court of Justice?

by

John Dugard™*

Introduction

Apartheid or separate development, as
the South African Government now prefers
to call its policies, is synonymous with
racial discrimination. For more than three
decades South Africa has been the moral
outcast of the international community on
account of its institutionalization of racial
discrimination in a world committed to ra-
cial equality. But things are changing in
South Africa. Discrimination on grounds of
race is giving way to discrimination on
grounds of nationality as millions of black
South Africans are deprived of their South
African nationality by legislative fiat and
allocated, in its place, the nationality of
some unrecognized mini-State carved out
of the body of South Africa. In many ways
the new discrimination is worse than the
old. The new aliens are confined to their
new States, often in pitiful poverty in squal-
id resettlement camps in barren wastelands;
they are deported as aliens from the coun-
try whose nationality they previously held;
they are hounded by the South African po-
lice as unlawful immigrants; and, as aliens,

they have lost all claims to participate in
the political life of South Africa — even if
they qualify to reside within the borders of
South Africa itself. International law does
not oblige a State to admit aliens to share
in its economic wealth; international law
allows States to deport unwanted aliens; in-
ternational law permits law enforcement
agencies to monitor the movement of aliens
within its territory; and international law
accepts that aliens have no right to partici-
pate in the political life of a foreign State.
In short, the new degradation to which
blacks in South Africa are subjected is per-
petrated in the name of international law,
behind the figleaf of nationality.

South Africa’s courts are closed to the
argument that the new policy of nationali-
ty-based discrimination is contrary to con-
temporary international law, for South
Africa has no Bill of Rights and no court
may question the validity of an Act of Par-
liament on the ground that it violates inter-
national law. Only the International Court
of Justice may make this judgment. And,
as South Africa does not accept the com-
pulsory jurisdiction of the International

*  The word “black’ is used in this paper to include Africans only.
*%  Professor of Law and Director of the Centre for Applied Legal Studies, University of Witwaters-

rand.
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Court, an advisory opinion of that Court is
the only form in which this judgment may
be made. Individual victims of the dena-
tionalization laws may not approach the
International Court for an advisory opinion
on the lawfulness of these measures; nor
may individual States make such a request.
But in terms of Article 96(1) of the Charter
of the United Nations and Article 65(1) of
the Statute of the International Court of
Justice an advisory opinion on any ques-
tion of international law may be sought by
the General Assembly or the Security Coun-
cil of the United Nations. The purpose of
the present paper is to enquire whether this
is an appropriate course.

What follows is an examination of this
question. It is written in the belief that in-
ternational law has a humanitarian role to
play in the world and in South Africa; that
it can contribute both to peace between
nations and to peace within a nation.

Euphoria and Reality
in South Africa

Important things are happening in South
Africa. Parliament, endorsed by a referen-
dum among white voters, has adopted a
Constitution that makes provision for col-
oured and Indian participation in the main-
stream of the political process. Agreements
have been entered into with Mozambique,
Swaziland and Angola that effectively curb
the military activities of SWAPO and the
ANC. Legal job reservation has been re-
pealed, black trade unions recognized, uni-
versity segregation relaxed and special per-
mits allow blacks to mingle with whites in
the expensive hotels and restaurants. A
mood of euphoria prevails among white
South Africans that seems rapidly to be
spreading to many Western nations, And
the realities of South African political life
are often overlooked.
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But what should not be ignored is that
apartheid or separate development remains
largely unchanged — in fact if not in fiction.
The old laws of white domination, enacted
in a previous era of National Party rule, re-
main firmly ensconced on the statute book
and are vigorously enforced by officials un-
moved by the heady rhetoric of change
that covers the surface of white South Afri-
can politics. The pass laws, the resettlement
laws, the Group Areas Act, the Reservation
of Separate Amenities Act, the Internal
Security Act and a host of other racist and
repressive laws that constitute the core of
apartheid are still with us. Moreover the
new Constitution makes no provision for
black participation, with the result that
75% of the South African population is
compelled to satisfy its political aspirations
in impoverished homeland States.

Unfortunately euphoria is promoted
and reality obscured by a new fiction in
the body politic. This is the fiction that all
black South Africans are aliens or potential
aliens in terms of South Africa’s denation-
alization laws. These laws and the question
whether they may be adjudicated upon,
will form the subject of the present study.
But before this is done, it is necessary to
consider previous attempts and efforts to
promote peace in Southern Africa by means
of the International Court of Justice in or-
der to place the question posed in historical
context.

Apartheid — A Domestic Issue?

Apartheid, so Pretoria arques and has
argued for over three decades, is a domestic
issue, and as such it is shielded from inter-
national scrutiny by Article 2(7) of the
United Nations Charter, which provides that

“Nothing contained in the present Char-
ter shall authorize the United Nations to
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intervene in matters which are essential-
ly within the domestic jurisdiction of
any State...”

The validity of this view has been hotly
contested by nations and by lawyers who
have arqued that this provision does not
provide immunity to a State that violates
human rights, as enshrined in the Charter
and contemporary international law. Some
States, whose own record in the field of
human rights leaves much to be desired,
have preferred to base their attacks on
apartheid on less secure grounds. Apartheid,
they arque is sui generis, a special case of
man’s inhumanity to man by reason of the
institutionalization of racial discrimination,
and this suffices to remove it from the pro-
tection of Article 2(7).

When this dispute first arose in 1946
over the discriminatory treatment of South
Africans of Indian origin, the South African
Government, then headed by General JC
Smuts, itself requested that advice be
sought from the International Court of Jus-
tice. But South Africa was unable to muster
sufficient political support in the General
Assembly for its request for an advisory
opinion’ . Disheartened General Smuts told
the South African Senate that in requesting
an advisory opinion

. we claimed a right which any man
has, to appeal to a court of law. There
has been a great deal of talk... of funda-
mental rights. What is the most funda-
mental right of all of a free man and a

free nation? It is the right to appeal to

law, to a court of law'"?.

In retrospect, the refusal to request an
advisory opinion on South Africa’s racial
policies was a tactical error on the part of
the international community as it enabled
the South African Government to adopt an
“uncooperative and somewhat truculent at-
titude”® towards the United Nations. But
it was understandable. Apartheid, as an in-
stitutionalized form of racism, was yet to
come. Nations of the world were uncertain
of the full consequences for themselves of
the new world order with its uneasy bal-
ance between State sovereignty and the
promotion of human rights. And the Inter-
national Court of Justice was itself too
fragile and untried an institution to be bur-
dened with so highly politicized a subject
as the parameters of a State’s exclusive do-
mestic jurisdiction. So it is not surprising
that the Ceneral Assembly chose to inter-
pret its Charter itself and to build up a
body of law that denied to South Africa
the right to shelter behind Article 2(7)
when its racial policies were in issue”.

Namibia and the International
Court of Justice

The attitude of the United Nations to-
wards the role of the International Court in
the dispute over Namibia contrasts sharply
with its approach to the question of apart-
heid. On three occasions — in 1950, 1955

1) GAOR, l1st Session, 2nd Part, Plenary mtgs, p. 1061.
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Senate Debates 1946—47, cols 4135—7 (30 January 1947).
DR Gilmour “The United Nations and Apartheid — Certain Procedural Aspects of the Problem”

(1969) 16 Netherlands International Law Review 12 at 16.
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Nations (1963) 66—67.

Rosalyn Higgins The Development of International Law through the Political Organs of the United

51




and 1956 — the General Assembly sought
advisory opinions from the Court’; in
1960° it gave its blessing to legal proceed-
ings initiated by Ethiopia and Liberia against
South Africa over South West Africa’; and
in 19708 the Security Council requested an
advisory opinion, for the first and only time
in its history, on the Legal Consequences
for States of the Continued Presence of
South Africa in Namibia (South West Afri-
ca) notwithstanding Security Council Res-
olution 176(1970)°.

Here the United Nations has laid a sound
legal foundation for its action at every
stage and it is this recourse to the World
Court that has ensured a greater consensus
among States — particularly Western na-
tions — on this issue. Indeed there can be
no doubt that the Court’s ruling in 1971
that ‘“the continued presence of South
Africa in Namibia being illegal, South Afri-
ca is under obligation to withdraw its ad-
ministration from Namibia immediately
and thus put an end to its occupation of
the Territory” is the basis for Security
Council Resolution 435(1978) and the
present United Nations action aimed at the
withdrawal of South Africa from Namibia.
Moreover, although the South African Gov-
ernment still on occasions formally reaf-
firms its rejection of the 1971 Namibia
Opinion, it seems clear that it accepts the
futility of arguing against a judicial finding
that has been approved by the entire inter-
national community. Hence its acceptance
of the principle of independence for Nami-

bia — despite its heel-dragging over the im-
plementation of this goal.

Denationalization and
the International Court of Justice

Clearly the United Nations cannot go
back in time and request the International
Court of Justice for an advisory opinion on
the question whether apartheid is a domes-
tic issue within the meaning of Article 2(7)
of the UN Charter. It is now too well estab-
lished that the policy of apatrtheid, as mani-
fest in a host of discriminatory laws, is a
matter of international concern — as de-
monstrated by a multitude of General As-
sembly and Security Council resolutions.

But there is now a new issue, of some
legal complexity and of considerable politi-
cal importance, that plagues South Africa
and seems appropriate for judicial opinion
— and this is the policy of denationalization
on grounds of race.

(a) The policy of denationalization

Apartheid, in its early form, was simply
a policy of racial domination. However, in
response to international pressure, it be-
came more sophisticated as successive po-
litical leaders sought to adjust it to the new
demands for self-determination and human
rights. Unwilling to share power with blacks,
the National Party devised a policy which
would in law and form rid South Africa of

5) International Status of South West Africa 1950 ICJ Reports 128; Voting Procedure Case 1955 ICJ
Reports 67; Admissibility of Hearings of Petitioners by the Committee on South West Africa 1956

ICJ Reports 23.
6) Resolution 1565 (XV).

7) South West Africa Cases, Preliminary Objections 1962 ICJ Reports 319; South West Africa, Second
Phase 1966 ICJ Reports 6. See further John Dugard The South West Africa/Namibia Dispute (1973).

8) Resolution 284(1970).
9) 1971 ICJ Reports 16.
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all black Africans and compel them to exer-
cise their civil and political rights in new
States carved out of the body of South
Africa. This policy, sometimes described as
Grand Apartheid, remains the cornerstone
of the present Government's policy. But it
is so grandiose in design and so rooted in
fiction and fantasy that many refuse to
take it seriously — except those denational-
ized blacks whose lives have been changed
by its harsh realities.

The part played by denationalization in
the policy of apartheid has been fully de-
scribed by the present writer elsewhere'®
and is here only briefly summarized.

The South African Government stands
accused of denying full civil and political
rights to its black nationals on grounds of
race. To rebut this charge, and hence secure
relief from international pressure, it has
two options. It can either extend equal po-
litical rights to its black nationals or it can
ensure that there are no blacks with South
African nationality able to claim such
rights. It has chosen the latter course and
invoked the international-law concepts of
statehood and nationality to further this
goal.

Under the Bantu Homelands Citizenship
Act (now the National States Citizenship
Act) of 1970 every black person with South
African nationality became a *‘citizen’’ of
the ethnic homeland with which he was
connected by birth, language or cultural af-
filiation. Thus every black person became a
“citizen'' of one of the ten ethnic home-
lands that at that time were constitutional-
ly still part of South Africa, namely Trans-
kei, Bophuthatswana, Ciskei, Lebowa, Ven-
da, Gazankulu, QwaQwa, KwaZulu, Kwa-
Ndebele and KaNgwane. The next step

would be to grant independence to these
ethnic units and to decree that the ‘‘citi-
zens'’ of each unit would lose their South
African nationality, irrespective of where
they lived, and become nationals of the
new “State’’. In this way South Africa could
no longer be accused of discriminating
against it own nationals. When it discrimi-
nated against the new aliens by refusing
them full civil and political rights it could
now justify its action under traditional in-
ternational law which permits such discrim-
ination on grounds of nationality.

That this was to be the solution to South
Africa’s ‘racial problem’’ was made clear by
Dr CP Mulder, in his capacity as Minister of
Bantu Administration and Development. In
1978 Dr Mulder stated in Parliament

“If our policy is taken to its logical con-
clusion as far as the black people are
concerned, there will not be one black
man with South African citizenship...
Every black man in South Africa will
eventually be accommodated in some in-
dependent new State in this honourable
way and there will no longer be a moral
obligation on this Parliament to accom-
modate these people politically,’’!!

Since 1976, when Transkei was granted
independence, fantasy has been translated
into fact. Four homelands — Transkei, Bo-
phtuthatswana, Venda and Ciskei — have
been granted independence and eight mil-
lion of South Africa’s twenty million blacks
have been deprived of their South African
nationality by the South African statutes
conferring  “independence’’ on these
‘‘States””. These statutes carefully refrain
from using race as a criterion for denation-

10) John Dugard ‘“‘South Africa’s ‘Independent’ Homelands: An Exercise in Denationalization”
(1980) 10 Denver Journal of International Law and Policy 11; ‘“Denationalization: Apartheid’s
Ultimate Plan'’ (1983) Africa Report (July/August) 43.

11) House of Assembly Debates, vol 72, col 579 (7 February 1978).
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alization. Instead language and cultural af-
filiation feature as the criteria. In practice,
however, only blacks connected with these
States are deprived of their South African
nationality.

As aliens, as nationals of newly indepen-
dent States, these eight million ex-South
Africans experience many of the disadvan-
tages of alien status. They do not qualify
for South African passports and they may
be deported to their State of nationality. In-
deed since 1981 over 4,000 Transkeian na-
tionals have been deported from the West-
ern Cape to Transkei. Still worse, as aliens,
they cannot claim to participate in the po-
litical life of South Africa, but must remain
content with a vote in some distant home-
land, which they may never have visited.

But this is not all. Under international
law a State may not only deport aliens: it
may also refuse them admission. This phi-
losophy now permeates political thinking in
South Africa. Denationalized black South
Africans living in the poverty-ridden home-
lands are refused admission to the industrial
centres of South Africa;and those denation-
alized South Africans without special per-
mission to remain in South Africa are de-
ported to their National States. Resettle-
ment camps and rural poverty are therefore
the products of the policy of denationaliza-
tion.

(b) The response of
the United Nations

The United Nations has called upon

States not to recognize Transkei'? , Bophut-
hatswana'®, Venda'* or Ciskei'®, and in so
doing it has castigated the denationalization
of blacks. For instance the General Assem-
bly resolution denouncing the indepen-
dence of Ciskei describes the policy of
creating independent homelands and dena-
tionalization as “‘an international crime’’!¢
while a Security Council resolution issued
at the same time condemned it, inter alia,
on the ground that ‘it seeks to create a
class of foreign people in their own coun-
try”.”

The political organs of the United Na-
tions have responded in political terms to
the homelands policy by denouncing it as a
manifestation of apartheid to be subjected
to the sanction of collective non-recogni-
tion. In the process two important legal
questions have been glossed over, which re-
main unresolved — at least as far as Pretoria
is concerned. The first is the question
whether separate development and the
creation of independent black States con-
stitutes a legitimate exercise in self-deter-
mination; and the second is whether the
denationalization of blacks in the course of
the independence-conferring process vio-
lates international law. In the absence of a
judicial decision on these two matters the
South African Government will continue
to argue that its policies accord fully with
international law and wait patiently for the
recognition of its ‘‘independent homelands™
asits military and economic might becomes
more fully appreciated by black African
States in the region.

12) General Assembly Resolution 31/6A of 26 October 1976.
13) General Assembly Resolution 32/105 N of 14 December 1977,

14) Security Council Document 5/13549 of 21 September 1979 ((1979) 16 UN Monthly Chronicle
no 6, p 32). General Assembly Resolution 34/93G of 12 December 1979.

15) General Assembly Resolution 36/172A of 17 December 1981. See too the Security Council Res-
olution of 15 December 1981 ((1982) 19 UN Monthly Chronicle no 2, p 42).

16) Resolution 36/172A of 17 December 1981, See too, Resolution 37/69A of 9 December 1982.
17) See the statement of 15 December 1981 reported in (1982)19 UN Monthly Chronicle no 2, p 42.
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(c) The possibility of an advisory
opinion on denationalization

As indicated above, two legal questions
remain unresolved as far as Pretoria is con-
cerned: the validity of separate develop-
ment as a form of self determination; and
the lawfulness of denationalization. The
first question is completely unsuitable for
submission to the International Court of
Justice for an advisory opinion, but there
appears to be considerable merit in referring
the question of denationalization to the
World Court.

The concept of self-determination in the
modern world is an unruly horse. It has
been dealt with exhaustively in the litera-
ture of the international law, in UN re-
ports!® and in two opinions of the Interna-
tional Court of Justice.'® Despite this, it
remains a concept of uncertain content and
uneasy application. Probably it is not the
type of question on which the International
Court of Justice could pronounce in broad
principle — as opposed to an ad hoc deter-
mination in a specific case. To aggravate
matters the political organs of the United
Nations have already repeatedly determined
that in their judgment, separate develop-
ment fails to comply with UN expectations
in respect of self-determination. In these
circumstances the International Court might
understandably decline to render an opin-

ion?® on the ground that the question falls

for political determination by the General
Assembly, in the course of interpreting its
own Charter, and that such a determina-
tion has already been made. Moreover, even
if the Court were prepared to pronounce
on the matter, an opinion endorsing a suc-
cession of General Assembly resolutions
would be dismissed by the South African
Government as an instance of judicial rub-
ber-stamping of a political decision. For
these, and other reasons, there would be no
point in referring so broad a legal question,
of substantial political content, to the In-
ternational Court for an advisory opinion.

Denationalization, however, falls into an
entirely different category. Here we have a
disputed question of law, not covered by
the Charter of the United Nations, which,
although narrow in scope, goes to the root
of the policy of apartheid or separate de-
velopment.

(d) The question of law

That the question of denationalization
in the South African context constitutes a
dispute of law cannot be doubted.

South African jurists, who deny the ille-
gality of the denationalization measures?!,
do so on essentially two grounds. First,
they contend that the statutes depriving all
persons associated with the independent
homelands of their South African national-
ity are not racially based. Secondly, they

18) See, in particular, The Right to Self-Determination (prepared by Héctor Gros Espiell, Special
Rapporteur of the Sub-Commission on Prevention of Discrimination and Protection of Minorities)

E/CN.4/sub.2/405/Rev./New York 1980,

19) Legal Consequences for States of the Continued Presence of South Africa in Namibia (South West
Africa) Notwithstanding Security Council Resolution 276 (1970) 1971 ICJ Reports 16; Western

~Sahara Case 1975 ICJ Reports 12.
20)

Article 65 of the Statute of the International Court of Justice provides that “‘the Court may give

an advisory opinion'’. It is therefore entitled to refuse to give an opinion in appropriate circum-
stances. See the Eastern Carelia Case PCIJ Reports, Series B, No 5 (1923).

21)

WH Olivier ‘‘Statelessness and Transkeian Nationality’’ 1976 South African Yearbook of Interna-

tional Law 143; GN Barrie ‘A Legal View of Transkeian Recognition and so-called Statelessness’

(1976)3 Politikon 31.
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maintain that international law places no
prohibition on the right of a State to de-
prive its own nationals of their nationality.

Denationalization has been legislatively
effected in the tersest manner possible. The
South African statutes conferring indepen-
dence on Transkei?’, Bophuthatswana?,
Venda® and Ciskei?® all contain a com-
mon provision?® declaring that “Every per-
son falling in any of the categories of per-
sons defined in Schedule B shall be a citi-
zen of the Transkei, [Bophuthatswana,
Venda or Ciskei as the case may be] and
shall cease to be a South African citizen”,
Schedule B attached to all these statutes
varies slightly in each case. In essence, the
schedule lists the following categories of
persons as nationals of the new State and
hence as persons automatically deprived of
their South African nationality:

(a) Every person designated as a citizen of
the homeland in terms of the National
States Citizenship Act of 1970, that is,
every black person linked by birth, lan-
guage or cultural affiliation with the
homeland.

(b) Every person born in or outside the
homeland if at least one parent was a
citizen of the homeland in terms of the
National States Citizenship Act.

(c) Every person domiciled in the home-
land for at least five years.

(d) Every South African national who is
not already a citizen of another home-
land who speaks a langquage used by

22) Status of Transkei Act 100 of 1976.

23) Status of Bophuthatswana Act 89 of 1977.
24) Status of Venda Act 107 of 1979.

25) Status of Ciskei Act 110 of-1981.

26) Section 6.

27) Olivier, supra note 21 at 152—153.

members of any tribe that forms part
of the population of the homeland in
question, including any dialect of such
language.

(e) Every South African national who is
not already a citizen of another home-
land “‘who is related to any member of
the population contemplated in para-
graph (d) or has identified himself with
any part of such population or is cul-
turally or otherwise associated with
any member of such population.”

These statutes carefully refrain from ex-
pressly depriving persons of South African
nationality on grounds of race. Instead they
prescribe language and cultural affiliation
as the criteria for denationalization, in ad-
dition to birth, descent and domicile. This
has led a South African jurist’” to arque
that whites, coloureds or Asians linked with
a homeland by language or cultural affilia-
tion are likewise denationalized. This is an
interesting argument but it is not borne out
by the facts of denationalization or by de-
clared government policy. Certainly there
is no known instance in which a white, col-
oured or Asian person connected with
Transkei, Bophuthatswana, Venda or Ciskei
has been compulsorily deprived of his South
African nationality since the conferral of
independence upon these States. In any
event, this is a question of fact appropriate
for judicial determination.?®

The main argument raised in support of
the legality of these denationalization laws

28) In‘its Advisory Opinion on the Western Sahara the International Court of Justice emphasized that
“a mixed question of law and fact is nonetheless a legal question’’ for the purpose of giving an ad-
visory opinion: 1975 ICJ Reports 12 at paragraph 17.
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is that “‘there is no rule of international law
which prohibits the Republic of South
Africa from denationalizing some of its in-
habitants"?®. Support for this proposition
is found in general statements by jurists
such as O'Connell®, Brownlie®! and Weis*?
and traditional international law.

In recent times, however, it has been au-
thoritatively arqued that ‘‘denationalization
measures based on racial, ethnic, religious,
or other related grounds are impermissible
under contemporary international law'>.
Weis in his seminal study on Nationality
and Statelessness in I[nternational Law
(1979) concludes, after a study of State
practice and judicial decisions on denation-
alization measures, that the right of a State
to make rules governing the loss of nation-
ality is in principle not restricted by inter-
national law>, but he acknowledges the
existence of a ‘‘possible exception’ in the
case of denationalization on grounds of
race. On this subject he declares:

“Considering that the principle of non-
discrimination may now be regarded as
a rule of international law or as a general
principle of law, prohibition of discrim-
inatory denationalization may be re-
garded as a rule of present-day general
international law. This certainly applies

29)
30)
31)
32)
33)

International Law (2nd ed), vol 2, at 683—4.

to discrimination on the ground of race
which may be considered as contraven-
ing a peremptory norm of international
law 135

In similar vein Brownlie declares that
“If the deprivation is part and parcel of a
breach of an international duty then the
act of deprivation will be illegal”*®. As
States are under a duty not to discriminate
against their nationals on grounds of race
under contemporary international law®7, it
appears that large-scale denationalization
measures will, on this reasoning, be contrary
to international law.

The argument that customary interna-
tional law prohibits deprivation of nation-
ality on grounds of race is based on State
practice, multilateral treaties, and judicial
decisions. In particular it is founded on:

1) The widespread opposition to the 1941
Nazi decree which denationalized Ger-
man Jews;®

2) Article 15 of the Universal Declaration
of Human Rights, which declares that
‘“no one shall be arbitrarily deprived of
his nationality'’;

3) Article 9 of the Convention on the Re-
duction of Statelessness of 1961 which
provides that a ‘‘Contracting State may

Olivier, supra note 21 at 154, and at 147. See too, Barrie, supra note 21 at 34.

Principles of Public International Law (2nd ed) at 126.
Nationality and Statelessness in International Law (2nd ed) at 126.
McDougal, Lasswell and Lung-chu Chen Human Rights and World Public Order. The Basic Poli-

cies of an International Law of Human Dignity {1980) at 918.

34)
35)

At 126.
At 125, Italics added.

36)

37)
38)

““The Relations of Nationality in Public International Law’’ (1963) 39 British Year Book of Inter-
national Law 284 at 339.

Namibia Opinion 1971 ICJ Reports 16 at 58; Barcelona Traction Case 1970 ICJ Reports 3 at 32.

Weis, supra note 32 at 119—121. In 1968 the Federal Constitutional Court of Germany held that
the 1941 decree was null and void ex tunc. See Mann ‘‘The Present Validity of Nazi Nationality
Laws” (1973)89 Law Quarterly Review 194 at 199—-200.
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not deprive any person or group of per-
sons of their nationality on racial, eth-
nic, religious or political grounds;’’ and
4) Article 5 (d) (iii) of the International
Convention on the Elimination of All
Forms of Racial Discrimination, in which
States undertake to guarantee the rights

of everyone, without distinction as to

race, to equality before the law, “notably
in enjoyment of the right to nationality’’.

The arquments for and against a rule of
customary international law prohibiting de-
nationalization on grounds of race have
been only briefly outlined. These argu-
ments do, however, reveal the existence of
a dispute over a question of law. Moreover
this dispute is clearly not one that is appro-
priate for determination by the political or-
gans of the United Nations as it does not
relate to an interpretation of the UN Char-
ter but to the existence of a rule of custom-
ary international law.

Political Factors and the Request
for an Advisory Opinion

The decision to request the International
Court for an advisory opinion is a political
one, to be taken by the General Assembly
or the Security Council after a full consid-
eration of the political advantages and dis-
advantages of such a course. Any resolu-
tion requesting such an opinion requires a
two-thirds majority vote in the General As-

39) In 1946 the President of the General Assembly ruled that a two-thirds majority vote was required-

g

sembly®® and nine affirmative votes, in-
cluding the concurring votes of the perma-
nent members, in the Security Council.*

Two considerations weigh heavily against
an approach for an advisory opinion. First,
there is an undoubted reluctance on the
part of both the General Assembly and the
Security Council to allow the Court to de-
cide on matters that they regard as falling
within their competence. Secondly, there
are still suspicions in certain quarters about
the International Court as a result of the
decision of the Court in 1966 in the South
West Africa Cases™. On reflection, how-
ever, it appears that there is little substance
in either of these objections.

It is true that the political organs of the
United Nations have shown a preference
for resolving legal disputes relating to their
own powers and procedures by political
means®. Disputed interpretations of the
Charter have thus generally been settled by
a political decision of the organ concerned.
To a large extent this explains the unwill-
ingness of the General Assembly to allow
the International Court of Justice to pro-
nounce on the scope of Article 2 (7) deal-
ing with the question of domestic jurisdic-
tion. These considerations are not, however,

relevant to the question of the lawfulness.

of South Africa’s denationalization mea-
sures, for in this case we are confronted
with a dispute over the existence of a rule
of customary international law not involv-
ing an interpretation of the Charter, or af-
fecting the powers and procedures of the

for a proposal that the question of South Africa’s treatment of Indians be referred to the Interna-
tional Court of Justice for an advisory opinion. See Michla Pomerance The Advisory Function of

the International Court (1973) 239 note 332,

40) Article 27(3).

41) South West Africa Cases (Second Phase) 1966 ICJ Reports 6. For a description of the legal and
political response to this decision, see Dugard The South West Africa/Namibia Dispute (1973)

332—-375.

42) Rosalyn Higgins The Developrnent of International Law through the Political Organs of the United

Nations (1963) 66—67.
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political organs of the United Nations. In
these circumstances any purported resolu-
tion of the disputed question of law by the
political organs of the United Nations will
simply be dismissed by South Africa and
other States as the expression of a political
opinion on a matter of law.

The ghost of the unfortunate 1966 deci-
sion of the International Court of Justice
in the South West Africa Cases continues
to haunt the political organs of the United
Nations and Third World States; and there
can be no doubt this accounts for the little
use made of the advisory jurisdiction of the
Court since 1966. But it is high time that
this ghost was laid to rest. Since 1966 the
composition of the Court has changed com-
pletely and it is today more representative
of world opinion. Moreover, the Court has
more than compensated for its cautious and
conservative past in decisions such as the
1971 Namibia Opinion and, perhaps, the
preliminary order of 10 May 1984 holding
that, pending the Court’s final decision on
the matter, the United States should desist
from any action endangering access to or
from Nicaraguan ports and from any activi-
ties that jeopardized the right to sovereign-
ty and political independence of the Rep-
ublic of Nicaragua.®®

The advantages attached to obtaining an
advisory opinion far outweigh the disad-
vantages. Debates in the United Nations
over South Africa and apartheid have grown

~ sterile as State after State annually repeats
and reiterates its abhorrence of apartheid.
Resolutions of the political organs have be-
come equally unproductive. Certainly they
have little impact on domestic opinion in
South Africa, which has become immune
to the rhetoric and resolutions of the Gen-
eral Assembly and Security Council. What
is called for now is a new strategy that fo-

43) New York Times 11 May 1984.
44) Dugard, supra note 41 at 490—491.

cuses on recent developments in South
Africa, rather than on past practices and
policies. Denationalization is the founda-
tion stone of the ‘‘new apartheid” which
aims to substitute discrimination on
grounds of nationality for discrimination
on grounds of race. This shift in policy on
the part of Pretoria should be squarely
faced. But it cannot be properly contested
without a solid juridical base that deprives
the denationalization measures of their le-
gitimacy. The political organs of the United
Nations cannot do this. Only the Interna-
tional Court of Justice can provide the ne-
cessary legal foundation for such a response.

Of course, it is impossible to predict the
outcome of a request for an advisory opin-
ion with absolute certainty. There must re-
main some risk that the Court will repeat
its conservatism of 1966 and uphold an ar-
gument on denationalization that takes no
account of the new world legal order. But
this is highly unlikely. Racial equality and
the principle of non-discrimination have
become so integral and central a part of
contemporary international law that the
risk of failing to persuade the Court that
racially-based denationalization laws violate
customary international law must be small.

Would the South African Government
accept an advisory opinion refuting its legal
claims? The answer is probably ‘“no’’ in the
short term and ‘‘yes’’ in the long term — at
least if regard is had to the precedent of
the 1971 Namibia Opinion. The South
African Government initially repudiated
the 1971 Opinion in the most strident lan-
guage*, and indeed still argues that it is
legally untenable. But as State after State,
and particularly the Western States, gave
their backing to the Opinion of the World
Court, South Africa was obliged to change
its strategy and to accept that independence
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for a unitary Namibia was the only politi-
cally viable goal. If the International Court
were to rule against the South African Gov-
ernment on the question of denationaliza-
tion there is no doubt that its immediate
response would be to reject the opinion as
politically biased and legally untenable.
But, after this outburst of anger, there is a
real possibility that Pretoria would relent
and reconsider the course upon which it
has embarked. This optimism, which many
will dismiss as evidence of misplaced ideal-
ism and a naive confidence in the effective-
ness of the judicial decision, is premised on
two beliefs. First, respect for the judicial
decision, be it national or international,
still permeates public opinion in South
Africa, and no Government can disregard
this factor. The Government of Mr PW
Botha is becoming increasingly dependent
on the support of white, coloured and In-
dian conservative opinion, rather than
upon the reactionary forces of Afrikaner-
dom that have guided previous National
Party Governments, and it is precisely this

45) 347 US 483(1954).
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constituency that would be most disturbed
by a ruling of the International Court of
Justice that Pretoria’s policies towards
blacks were premised on an illegality. Sec-
ondly, South Africa’s western allies are
committed to the promotion of the Rule
of Law in the world order and could be ex-
pected to bring new influence to bear upon
Pretoria, as evidenced by their response to
the 1971 Namibia Opinion,

That judicial decisions play an important
educational role in domestic societies has
long been recognized. Thus the judgment
of the Supreme Court of the United States
in Brown v Board of Education*® in 1954
provided the impetus for a revolution in at-
titudes towards race in the United States of
America. Judgments and advisory opinions
of the International Court of Justice should
be similarly viewed. An advisory opinion
from the International Court of Justice that
the pivotal principle of modern apartheid
violates international law could serve the
same purpose as the Brown decision, both
among people and among nations.




Towards an International
Declaration on Land Rights

Eric Lucas™

It seems increasingly likely that a new in-
ternational charter stating the rights of in-
digenous people will be drafted and promul-
"gated in the course of the next decade. As
yet only preliminary steps have been taken,
but they are clearly gathering momentum.
For some years the rights of indigenous
people have had a prominent place in the
agenda of international bodies concerned
with human rights; and for the last three
years an annual presessional working group
of the UN Sub-Commission on the Preven-
tion of Discrimination and Protection of
Minorities has met to hear the views of in-
digenous people. One of its tasks has al-
ways been ‘‘the evolution of standards con-
cerning the rights of indigenous popula-
tions'’, but now this [question] is to be em-
phasized, for in August 1984 the Sub-
Commission requested its Working Group
“henceforth to focus its attention on the
preparation of standards on the rights of
indigenous populations and to relate its
consideration of developments affecting
the rights of indigenous populations to the
process of preparing international standards
thereon.”

A new charter will be expected to deal
with a wide range of issues, such as the
right to life, to land, to self-determination
and to protection of the group’s culture. It

is a vast canvas. This paper seeks to cover
only a small portion of it, by reviewing
some documents important for the drafting
of provisions concerning land rights.

Apart from reasons of space, this limited
discussion is justified by the author’s belief
that the process of evolving standards will
bear most fruit if topics are considered seri-
atim; and that once standards on a topic
have been developed, they should be pro-
mulgated. If we await the drafting of a final
and comprehensive charter, there is a risk
that we will wait in vain.

Much of the paper is concerned with ex-
isting guarantees of land rights. It is true
that indigenous people seek more than
these offer, but it will nevertheless be im-
portant in negotiating the terms of any dec-
laration on land rights to demonstrate that
much of what indigenous people claim is
promised to them under present guarantees.
For instance although the collective right
they assert to their land differs from well-
established individual rights in respect of
property, still it may be said that at least
part of their claims have thereby been con-
ceded. In addition there are standards de-
veloped in the past by the International La-
bour Organisation on behalf of indigenous
people. Although these are marred by the
assumption that they ought to assimilate,

* Lecturer in Law, Canberra College of Advanced Education.
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and fall short of what is sought, neverthe-
less they constitute a fairly full guarantee
of land rights, to which 26 countries have
already acceded.

The Cobo Report

The starting point in the task of elabo-
rating the land rights of indigenous people
is bound to be the Study of the Problem of
Discrimination against Indigenous Popula-
tions undertaken by Mr José R. Martinez
Cobo. This substantial report was commis-
sioned in 1971, and the final parts submit-
ted to the Sub-Commission at its thirty-
seventh session in August 1984, whereupon
the expert members of the Sub-Commis-
sion affirmed by resolution that it would
be of ‘‘definitive usefulness” for bodies
concerned with the rights of indigenous
populations “‘and, in particular, for the fu-
ture work on this question of the Sub-Com-
mission and its Working Group on Indige-
nous Populations’’.

What is more, indigenous groups appar-
ently share this view. The Working Group
reported to the Sub-Commission that sever-
al of those who appeared before it ‘‘stressed
the importance of the report of Mr Marti-
nez-Cobo — especially of his conclusions
and recommendations — for the standard-
setting activity of the Working Group”’.

Only brief excerpts from the Report’s
recommendations on land rights can be
given here. The full text can be found in
Chapter XVII — Land (E/CN 4/Sub 2/1983/
21/Add 4) and in Chapter XXI — Conclu-
sions, Proposals and Recommendations (E/
CN4/Sub 2/1983/21/Add 8).

The Special Rapporteur’s key conclu-
sions are:

#511.It must be recognized that indigenous
peoples have a natural and inalienable
right to retain the territories they
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512.

514.

516.

519.

520.

521.

524.

526.

possess, to call for the return of land
of which they have been deprived
and to be free to decide as to their
use and development.

Genuine guarantees should be provid-
ed and full effect given to the right
of indigenous populations to the land
which they and their ancestors have
worked since time immemorial and
to the resources which such land con-
tains, as well as to traditional forms
of land tenure and resource exploita-
tion.

Recognition must be given to the
right of all indigenous nations or
peoples, as a minimum, to the return
and control of sufficient and suitable
land to enable them to live an eco-
nomically viable existence in accor-
dance with their own customs and
traditions, and to develop fully at
their own pace...

Millenary or immemorial possession
and economic occupation should suf-
fice to establish indigenous title to
land...

... Land occupied and controlled by
indigenous populations should be pre-
sumed to be indigenous land. In case
of doubt or dispute the onus proban-
di of the ownership of land should
fall... on the non-indigenous popula-
tions who claim to have acquired a
right to part of the land.

All indigenous reserved areas should
be immediately handed over to the
respective indigenous groups...

Public land which is sacred or of reli-
gious significance to the indigenous
populations should be attributed to
them in perpetuity.

... No intermediary institution of any
kind should be created or appointed
to hold the lands of indigenous
peoples on their behalf.

A protective regime should cover in-




digenous land... This regime should
at least include restrictions on aliena-
tion, encumbrance, attachment and
proscription...

All illegal acquisition of indigenous
land should be null and void ab initio
and no rights should be vested in sub-
sequent purchasers or acquirers of the
land...

Indigenous populations should be
compensated for the loss of all...
lands that have been or may be taken.
... the resources of the subsoil of in-
digenous land also must be regarded
as the exclusive property of indige-
nous communities. Where this is ren-
dered impossible by the fact that the
deposits in the subsoil are the pre-
serve of the State, the State must...
allow full participation by indigenous
communities in respect of:

528.

532.

543.

— the granting of exploration and
exploitation licences;

— the profits generated by such op-
erations, and

— procedures for determining dam-
age caused and compensation pay-
able.”

It will be apparent that the recommen-
dations have important implications for the
claim of indigenous people that they have
rights:

1. Over land which they occupy or use, ir-
respective of whether according to their
own customs or an imposed law, they
“own’” that land;

2. Over minerals and other resources on
their land;

3. To the return of land of which they or
their forbears have been dispossessed,
and to compensation. (This raises the
question of the rights of those currently
in possession of the land.);

4. To effective protection against future
dispossession;

5. To manage their land themselves, free of
interference.

On some of these matters the recom-
mendations are inconsistent, ambiguous or
silent. However it is probably fruitless to
attempt to discover the Special Rappor-
teur’s “true’ intentions in such cases. He
was not attempting to draft a binding dec-
laration of the rights of indigenous peoples,
but to lay the foundations for that task. He
no doubt intended that his general state-
ments would be clarified, and his omissions
made good, in the course of drafting.

But if the recommendations cannot be
immediately transposed into a binding dec-
laration, they nevertheless provide an ample
framework for assessing the shortcomings
of existing guarantees, a question to which
I now turn.

The Universal Declaration
of Human Rights

Article 17 of the Universal Declaration
provides that ‘“Everyone has the right to
own property alone as well as in association
with others’ and that “No-one shall be ar-
bitrarily deprived of his property"’.

The author’s views on the interpretation
of this Article have already been stated, in
an intervention on behalf of the Interna-
tional Commission of Jurists, before the
Working Group on Indigenous Populations:

“The ICJ believes that this is a far wider
guarantee of land rights than is commonly
recognised.

In the first place, it recognises common
as well as individual rights of property, and
calls for both to be respected.

It is commonplace that fundamental
guarantees such as this do not depend upon
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the idiosyncracies of municipal law. It
would be quite inappropriate therefore if
Article 17 were so interpreted that a State
could escape its obligations simply because
under the law of that State, its indigenous
inhabitants had never had property in their
land.

Article 17 imposes a universal standard.
If an indigenous person or group ever en-
joyed property rights in land, and was ar-
bitrarily deprived of them, their rights have
been infringed. They will have had property
in their land if, before the State to which
they are now subject imposed its laws, cer-
tain conditions were met.

If a previous State, which would include
an indigenous State, had recognised their
property in land, they cannot be arbitrarily
deprived of it. If there was no such central
authority to determine the validity of their
claims, it does not follow that they did not
have rights of property. In such societies
groups often reached mutually accepted
views as to hunting or cultivation rights,
and other matters of concern with respect
to land. Provided the result was to exclude
others from these rights, they constituted a
form of property. The Universal Declara-
tion of Human Rights was not meant to en-
shrine narrow values, fixed in a particular
culture. It is not necessary to point to title
deeds, if there were rights over land recog-
nised and enforced by the communities
which inhabited those lands.

Even so, it may be that those indigenous
people who never faced competition for
their land will find it difficult to qualify
for protection under Article 17, for they
might never have found it necessary to de-
velop any concept of property in land. This
isa gap in protection which the ICJ believes
the Working Group should attempt to fill,
for surely the right of such people to retain
for their own use some part at least of the
lands they occupied before new settlers ar-
rived should be recognised.
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The scope of Article 17 is also qualified
in that it protects only against arbitrary de-
privation of property. It is not a guarantee
against taxation, or nationalization, or the
seizure of land. Nevertheless, it requires
more than that the seizure of an indigenous
people’s land was lawful, according to the
municipal law.

The Concise Oxford Dictionary defines
‘arbitrary’ as ‘capricious, unrestrained, des-
potic’. Arbitrary deprivation of property
implies that the deprivation is without rea-
sonable cause or justification and that it is
imposed by the mere exercise of power
without giving those affected the right to b
be heard and to have their interests consid-
ered. In a word, it is deprivation which, in
its motivation and its manner, is unjust.

It is unnecessary at this point to elabo-
rate these standards. Suffice it to say, if a
State made a treaty with an indigenous
group, then unilaterally revoked the treaty,
there would be a strong case for saying that
this was arbitrary, and a breach of Article
17. Similarly, if a State imposed a law
which deemed a territory to be “‘waste’’ or
unsettled, regardless of the fact that there
were indigenous inhabitants, and for this
“reason'' claimed that traditional forms of
property in land should not be enforced, it
would seem to have behaved arbitrarily.

It must be acknowledged that the abuses
of Article 17 which indigenous peoples
have suffered will, in many cases, have hap-
pened long ago. If the damage is irreparable,
then, at the very least, the peoples con-’
cerned have a moral claim to compensation.
And where indigenous people have been ar-
bitrarily deprived of land, and it is now
vested in a State, the State in many cases
should recognise the right of that people to
its return. It should be noted that in many
legal systems, lapse of time does not affect
the claims of the rightful owner of proper-
ty. This is so irrespective of the innocence
of a person who has purchased it in good
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faith, If such an approach is implied by Ar-
ticle 17, there are many indigenous peoples
who could benefit.

In summary, many of the seizures of
land from indigenous peoples have been in
breach of the principle in Article 17 of the
Universal Declaration of Human Rights. It
follows that, even if a State has not acceded
to the ILO Conventions guaranteeing land
rights, it may be in breach of its interna-
tional obligations if it does not return land
which was arbitrarily seized."

The ILO Convention

The Indigenous and Tribal Populations
Convention (No 107), which was adopted
by the Conference of the International La-
bour Organisation in 1957, provides:

“Article 11

The right of ownership, collective or in-
dividual, of the members of the populations
concerned over the lands which these pop-
ulations traditionally occupy shall be rec-
ognized.

Article 12

1. The populations concerned shall not
be removed without their free consent
from their habitual territories except in ac-
cordance with national laws and requlations
for reasons relating to national security, or
in the interest of national economic devel-
opment or of the health of the said popula-
tions.

2. When in such cases removal of these
populations is necessary as an exceptional
measure, they shall be provided with lands
of quality at least equal to that of the lands
previously occupied by them, suitable to
provide for their present needs and future
development. In cases where chances of al-

ternative employment exist and where the
populations concerned prefer to have com-
pensation in money or in kind, they shall
be so compensated under appropriate guar-
antees.

3. Persons thus removed shall be fully
compensated for any resulting loss or injury.

Article 13

1. Procedures for the transmission of
rights of ownership and use of land which
are established by the customs of the popu-
lations concerned shall be respected, within
the framework of national laws and regula-
tions, in so far as they satisfy the needs of
these populations and do not hinder their
economic and social development.

2. Arrangements shall be made to pre-
vent persons who are not members of the
populations concerned from taking advan-
tage of these customs or of lack of under-
standing of the laws on the part of the
members of these populations to secure the
ownership or use of the lands belonging to
such members.

Article 14

National agrarian programmes shall se-
cure to the populations concerned treat-
ment equivalent to that accorded to other
sections of the national community with
regard to:

(a) the provision of more land for these
populations when they have not the area
necessary for providing the essentials of a
normal existence, or for any possible in-
crease in their numbers;

(b) the provision of the means required
to promote the development of the lands
which these populations already possess.”

In addition the ILO adopted a Recom-
mendation (No 104) which supplemented
the Convention in some important respects:
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“3. (1) The populations concerned should
be assured of a land reserve adequate for
the needs of shifting cultivation so long as
no better system of cultivation can be in-
troduced...

(2) Pending the attainment of the ob-
jectives of a settlement policy for semi-no-
madic groups, zones should be established
within which the livestock of such groups
can graze without hindrance.

4, Members of the populations concerned
should receive the same treatment as other
members of the national population in rela-
tion to the ownership of underground
wealth or to preference rights in the devel-
opment of such wealth.

5. (1) Save in exceptional circumstances
defined by law the direct or indirect lease
of lands owned by members of the popula-
tions concerned to persons or bodies not
belonging to these populations should be
restricted.

(2) In cases in which such lease is allow-
ed, arrangements should be made to ensure
that the owners will be paid equitable rents.
Rents paid in respect of collectively owned
land should be used, under appropriate reg-
ulations, for the benefit of the group which
owns it.

6. The mortgaging of land owned by mem-
bers of the populations ccncerned to a per-
son or body not belonging to these popula-
tions should be restricted.”

It will be noted that the effect of Article
11 is to recognize that if land has been tra-
ditionally occupied, that gives rise to a right
of ownership. Under this principle, it is un-
necessary for indigenous people to establish
that they had ‘“owned” their land, accord-
ing to their own customs and lore, in order
to secure title to it under the legal regime
established by later settlers.
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Article 12 limits the grounds upon which
indigenous people can be removed, and by
implication similarly restricts the grounds
upon which their land can be seized. But the
restrictions are loosely drafted. Although
sejzures must be in accordance with law, it
is not specifically laid down that only the
government can undertake compulsory ac-
quisition. Moreover it is surely not enough
to require ‘‘reasons relating to national sec-
urity etc.” The grounds for acquisition and
removal should be specified, and must be
such as to outweigh the indigenous people’s
strong claim to their land, and the misery
which will follow its seizure. Although Ar-
ticle 12(2) implies that removal should take
place only where it is necessary (as distinct
from convenient) and as an exceptional
measure, in any future draft such restric-
tions should be made explicit conditions.

Another noteworthy feature of Article
12 is that although it provides for full com-
pensation when land is seized, it does not
deal with the difficult question of what
compensation should be paid, and whether
restitution of land should be an available
remedy in cases where the seizure took
place before the Convention entered into
force.

Article 13 is ambiguous on a crucial is-
sue. One of the striking features of state-
ments by indigenous people is the unanimi-
ty and vehemence with which they claim
the right to decide for themselves what is
good for them. In other words they claim
the right to manage their own affairs. If Ar-
ticle 13 implies that national governments
are to determine which customs are to be
respected, it offends against this principle.
On the other hand, provided that indige-
nous people decide this for themselves, they
should be perfectly free to discard obsolete
customs governing land use and succession,
in accordance with Article 13.

Of course this principle of self-manage-
ment sits somewhat uneasily with proposals
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that indigenous people should be protected
against exploitation by restrictions on the
right to sell, lease, mortgage or licence the
use of their land and its resources. But they
can be reconciled provided the restrictions
represent the desire of indigenous people
themselves.

Article 14 represents a different ap-
proach from that stressed so far. Instead of
protecting indigenous people from seizure
of the land which they currently occupy,
and fixing reparations for that seized in the
past, it asserts their right to enough land to
provide for their needs, and their descen-
dants, whatever the mode of life they
choose to adopt. It must be said that this
approach has disadvantages. Like many
such economic rights, the Article is vague,
and is better understood as an aspiration,
than as a present guarantee. What is more,
it would not confer on indigenous people
any priority over other members of the
community, whereas much of the force of
their claim to land derives from the fact
that they did come first, and were violently
dispossessed of land which was theirs by
right.

The foundation of
indigenous rights

It will be apparent that between them
Article 17 of the Universal Declaration of
Human Rights, and the Indigenous and Tri-
bal Populations Convention, establish many
of the principles which indigenous people
would like to see included in a charter on
land rights. In particular they give clear sup-
port to the principles of recognition and
| protection of existing property, and resti-
: tution and compensation for past abuses.
Perhaps these rights are acknowledged be-
cause they spring from universal rights of
property.

What is missing is recognition of indige-

nous peoples’ claims to special treatment.
For instance clause 4 of ILO Recommenda-
tion no 104 proposes equal treatment in re-
spect of the exploitation of mineral wealth.
No doubt this is still necessary as a mini-
mum guarantee, but nowadays indigenous
people claim not equal treatment, but dif-
ferent treatment. To make good this claim,
they need to ensure that in any negotia-
tions, the foundation upon which it rests is
clearly understood.

Nor is the claim to special rights in re-
spect of mining the only such example. We
live in an age where property rights are in-
creasingly trammelled by restrictions im-
posed in the public interest. There is State
control of many aspects of land use and de-
velopment, from which indigenous people
will often seek to be exempt.

The foundation of such an exemption,
and of the claim of indigenous people that
their rights over land should be different
from those of the rest of the community, is
the principle of self-management. This in
turn has a number of justifications.

A principal one, in the eyes of many in-
digenous people, is that they are separate
nations. They have been conquered and
colonized, but they retain their right to
self-determination. It hardly seems neces-
sary to add that the States which govern
them will resist the claim to self-determina-
tion, out of fear that it will lead to their
disintegration. But much of what is meant
by self-determination may be conceded, if
it is sought under the principle of self-man-
agement, which carries less dangerous im-
plications. The State cannot expect indige-
nous people to abandon their conviction
that they are a separate people, but it can
minister to their sense of injustice, and
quieten their protests, if it concedes the
right to manage their own affairs.

It has been a persistent theme in human
thought that a free and independent people,
who make the decisions which affect their

67




future, are likely both to make better deci-
sions, and to be happier withal. This is the
principle which underlies self-determina-
tion, but it also supports self-management.
If self-determination cannot, or will not, be
conceded, that is no reason for denying in-
digenous people freedom on their own land.
And the argument of principle is strongly
supported -by the consideration that the
distinct culture and way of life of indige-
nous people is threatened by events beyond
their control. Only by restoring to them a
measure of control can we help preserve
their separate identity.

There are two main arguments against
this. One is the paternalistic proposition
that indigenous people are uncivilised and
need help. There are all sorts of difficulties
with this view, but in any event the plain
and unmistakeable fact is that the ‘help”
has not worked. In any event one would
have thought that only by exercising per-
sonal responsibility, in other words by self-
management, could indigenous people
change in the fashion paternalists desire.

The other arqument is that it is inequi-
table to accord different rights to indige-
nous people. It seems useless to deny that
there is an element of discrimination in-
volved. But we are used to the idea that
special help should be given to the disad-
vantaged. Self-management for indigenous
people can be justified on the grounds that
it is the form of positive discrimination
which is most likely to have the desired re-
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sult, or because the discrimination is based
on membership of a group which has the
right to maintain a separate culture and
way of life.

Finally one might comment, somewhat
cynically, that in addition to the force of
these arguments of principle, national gov-
ernments should be swayed by the fact that
to concede self-management will absolve
them of some responsibility. At present
they are blamed for the plight of indige-
nous people. But if they grant land rights
and self-management, they will be able to
defend themselves by saying that they have
given indigenous people what they wanted.
After that, any mistakes the people make
must rest on their own heads.

Conclusion

It will be apparent that, in the author’s
view, three principles need to be accepted
in negotiations on land rights. Two of these
— guarantees against dispossession of land
currently occupied, and restitution and
compensation for past seizures — are already
supported by international law. The third,
the principle of self-management, must be
maintained by weight of argument. If in-
digenous people can succeed in this, they
will have an advantage in negotiations, for
the other side will be in the difficult posi-
tion of having to propose specific excep-
tions to the principles put forward.
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